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PREFACE. 


THIS  labor  required  for  the  preparation  of  tliese  decisions,  from  and  including  tke  present 
volume  to  the  end  of  the  series,  lias  been  far  greater  tlian  would  at  first  be  supposed. 
The  head  notes  have  required  close  study  and  careful  analyst  of  the  opinions  of  the  court, 
in  order  to  embrace  each  point  decided. 

"The  statement  of  the  facts,  abd  the  points  and  authorities  of  counsel  have  all  been  caru- 
folly  taken  from  the  records,  briefs  and  arguments  on  file  in  the  office  of  the  Clerk  of  the  Su- 
preme Court  and  in  the  Library  of  Congress. 

T*hrough  the  courtesy  of  the  Judges  of  the  Court  and  Mr.  James  H.  McEenny,  Clerk  of  the 
Court ;  Hon.  A.  R.  Spofford,  Librarian  of  Congress;  Mr.  Charles  W.  Hoffman,  in  charge  of  the 
Law  Department  of  the  Library  of  Congress,  and  Mr.  Tborvald  Solberg,  his  assistant,  the  two  col- 
lections of  the  records  and  briefs,  one  in  the  office  of  the  Clerk  of  the  Court,  and  the  other  in  the 
Library  of  Congress,  have  been  made  conveniently  accessible  and  available,  so  that  no  exctise 
is  left  for  not  completing  this  edition  of  the  one  great  series  of  Law  Reports  in  form  and  man- 
ner, full,  complete  and  truthful.  The  docket  and  minutes  of  the  court  have  also  been  con- 
«u\te<]  in  each  case. 

The  arguments  of  counsel,  when  not  given  in  full,  are  reproduced  t«  the  extent  necessary 
to  the  fullest  understanding  of  the  case.  The  greater  labor  has,  however,  been  expended  in 
Pnparing  the  points  and  sustaining  authorities. 

These  are  believed  to  be  of  more  practical  value  than  arguments  in  full. 
Citations  in  the  opinions  have  been  tested  and  clerical  errors  corrected.    The  authorities 
cited  by  counsel  have  also  been  tested  and  verified  as  to  volume,  title  and  page. 

Beginning  with  this  book,  citations  at  the  ends  of  the  cases  are  extended  to  include  all 
^"^  in  the  courts  of  last  resort  in  the  States  of  Massachusetts,  New  York.  Pennsylvania,  New 
Jeney.  Ohio,  Illinois,  Indiana,  Michigan,  Wisconsin,  Missouri,  California,  Minnesota  and  Kan- 
»>,  and  in  the  American  Reports  and  American  Decisions. 

Poot  notes,  confined  mainly  to  the  cases  of  more  practical  importance,  in  eveiy-day  practice 
10  all  tbe  courts,  are  continued  as  heretofore. 

Oare  has  been  taken  to  give  the  greater  prominence  to  those  cases  which  will  t)e  of  value 
■<  detemining  questions  of  property  or  of  government  rather  than  to  those  which  lapse  of  time 
*■"*  diaage  of  circumstances  have  rendered  merely  historical. 

Tbere  would  seem  to  be  no  reason  why.  removed  by  lapse  of  time  from  the  temporary 
uflaertce  and  interest  which  surrounded  each  case,  with  complete  records  and  briefs  as  ever 
''*'*y  Sources,  one  should  not  now  present  to  the  bench  and  l>ar  a  report  quite  as  perfect  and 
*MfuI    au  if  made  at  the  time  of  decision. 

It  l^gg  been  our  aim  to  preserve  everything  of  substance  and  use. 

'^tule  the  greatest  possible  care,  diligence  and  labor  have  been  expended  in  the  prepara- 
tion of  these  reports,  I  cannot  expect  them  to  be  entirely  free  from  imperfections,  which  appear 
in  simUar  works. 

Cases  are  arranged  in  the  natural  order  of  dates  of  decision,  and  for  the  purpose  of  per- 
***  ease  and  accuracy  of  citation,  from  either  this  or  any  former  edition  of  any  of  these 
ttedsiQjjg^  reference  tables  of  cases  are  Inserted  in  each  book. 

A.1I  opinions  of  each  term  of  the  court  are  given  in  fall,  as  filed  and  recorded,  including 
""^l^y.  especially  after  about  1880,  not  hitherto  reported.    Many  of  these  as  heretofore  reported 
^    ^*e  found  to  have  been  only  partially  given  as  such.    It  has  been  deemed  that  no  utterance 
^^  Court  form^ly  reduced  to  a  written  opinion,  can  fail  to  be  of  value  if  given  entire. 
*■  desire  to  acknowledge  the  assistance  of  Edwin  Burritt  Smith  and  Ernest  Hitchcock  in 
Preparation  of  statements  of  cases  and  points  and  authorities  of  counsel. 
Iq  preparing  this  edition  of  the  decisions  of  the  highest  and  most  distinguished  tribunal 
**'  Uiis  country,  if  not  of  the  world,  whose  long  line  of  illustrious  judges  embraces  a  Marshall 
^"^"^  a  Story,  and  those  of  equal  learning  and  no  less  note  at  the  present  time,  before  which 
^>e  been  heard  a  Clay,  a  Randolph,  a  Webster,  a  Wirt,  and  a  host  of  others  of  equal  renown. 
I  *tMll  be  satisfied  if  I  am  found  to  have  given  a  full  'and  trustworthy  report  of  each  case,  and 
\l  tlieie  volumes  sliall  be  received  with  favor,  although  accompanied  with  the  criticism  to  which 
*  tm  aware  tliey  may  be  justly  liable.  • 

Itebniary  1. 1884.  ®-  ^'  ^• 
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U.  8.  e.  Hughes.  11  How.  552 889 

U.  8.  «.  Johns.  4  Dall.  412 621 

U.  8.  ».  Jones.  8  Pet.  876 181 

Ure  V.  Kauffman.  19  How.  60 911 

U.  8.  e.  King,  8  How.  778;  7  How.  888.      77 

258.  481,  488,  811. 

U.  8.  V.  Kinesley,  12  Pet.  484 851 

U.  8.  e.  La  Vengeance,  3  Dall.  897. . .  .915,  924 

U.  8.  V.  Lcfflei',  11  Pet.  86 281 

U.  8.  «.  Little  Charles,  1  Brock,  847. .. .    814 
U.  8.  «.  Malek  Adhel,  2  How.  210. . .  .814,  926 

U.  8.  t).  Marcbant.  12  Wheat.  488 490 

U.  8.  ».  Marigold.  9  How.  600 791 

U.  8.  t>.  McGill.  4  Dall.  420 980,  921 

U.  8.  «.  Nourse,  9  Pet.  8;  4  Cranch  C.  C. 

151 »76 

U.  8.  «.  The  Peggy,  1  Cranch,  108 080 

U.  8.  «.  Peralta.  19  How.  847 880 

U.  8.  t>.  Percheman.  7  Pet.  51 810,  891 

U.  8.  V.  Philadelphia,  11  How.  609. . .  .481,  488 

U.  8. «.  Reading,  18  How.  1 482,  486,  881 

U.  8.  e.  Ritchie,  17  How.  626. .  .244,  482,  488 

U.  8.  V.  Roselius,  15  How.  81 481 

U.  H.  t>.  67  Pack's  Silk  HaU.  17  How.  86.      68 

U.  8.  V.  Smith,  11  Wheat.  178 181,  981 

U.  8.  V.  t*U)ue.  14  Pet.  524 617 

U.  8.  «.  Todd.  18  How.  68 199 

U.  a.  V.  Turner,  11  How.  668 77,  488 

U.  8.  e.  The  Union,  4  Cranch,  816 728 

U.  8.  V.  Wiggins,  14  Pet.  834 260,  853 

U.  8.  V.  WiMer.  8  Sumn.  311 687 

U.  8.  c.  Wilson.  7  Pet.  150.  .424.  425,  487,  481 

U.  8.  V.  Yulee,  6  How.  803 804,  805 

Updegraff  v.  Spring,  11  8.  &  R.  188 847 

Uther  «.  Rich,  10  Ad.  &  £11.  784 948 


Van  Buren  «.  Olmstead,  6  Paige,  9 649 

Van  Epps  v.  Van  Deusen,  4  Paige,  64. . .  685 

Van  Rensselaer  c.  Kearney.  11  How.  822.  274 

Van  Zandt  o.  Waddel.  2  Verg.  260 870 

Vattier  c.  HInde.  7  Pet.  266 160 

Vaughan  c.  Northrup,  15  Pet.  6 801 

Vaux  «.  Salvador,  4  Ad.  &  Ell.  481 8:}5 

Veazie  «.  Moore,  14  How.  568 819,  91 1 

Veazie  o.  Wadleigh,  11  Pet.  56 848 

Verplanck  c.  The  Mer.  Ins.  Co.,  1  Edw. 

Ch.  46 1«'3 

Verplanck  v.  Merc.  Ins.  Co.,  2  Paige.  452  I (18 

Very*.  Very,  18  How.  861 5H1 

Vibbard  «.  Johnson,  19  Johns.  77 217.  683 
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V. 

Vidal  V.  Girard,  S  How.  127 86,  90,  91,  93 

VilUlobos  i>.  The  U.  8. .  6  How.  81 695 

Violet  f!.  PattoD.  6  Craocb,  142 939 

Virgil.  The,  2  Wm.  Rob,  201 66.^ 

Virgin,  The.  8  Pet.  638 587 

Volunteer,  The,  1  Sumn.  550 49, 50,  586 

Voorhees  o.  B'k  of  U.  «.,  10  Pet.  449. . .  «93 

Voorhees  c.  Earl.  2  Hill,  288 850 

Vrooman  c.  Phelps,  2  Johns.  177 612 

Vrow  Judith,  The.  1  C.  Rob.  127 31» 

W. 

Walcott  e.  Keith,  2  Post.  N.  H.  196 6f3 

Walden  «.  Bodley.  14  Pet.  153 158 

Waldo.  The.  Davies,  161 586 

Walker  v.  Laverty.  6  Mvnf.  487 991 

Walker  «.  Locke.  5  Cash.  90 649,  650 

Walker  e.  Robbins.  14  H6w.  584 124 

Walker  t>.  Trott.  4  Ed.  Ch.  88 417 

Wallace  v.  Patterson,  2  How.  &  McH. 

468 169 

Wallace  e.  McConnell,  18  Pet.  151 847 

Wallace,  Wormley  4  Whenf .  421 461 

Wallworth  «.  Holt,  4  M.  &  C.  686 502 

Walsh  t>.  Rogers.  18  How.  288 911, 928 

Walter  t>.  Brewer.  1 1  Mass.  99 845 

Walton  J>.  Cronly.  14  Wend.  68 649 

Walton  t.  Mascall.  13  Mees.  &  W.  453. .  948 

Wanaer  «.  Truly,  17 How.  584.  .\ 869,  688 

Ward.  <»  porfe,  1  Atk.  153 868 

Ward  «.  American  B'k.  7  Met.  486 388 

Ward  e.  Peck.  18  How.  2«9 915 

Warden  v.  Smith.  1  Camp.  882 955 

Ware  e.  G.  Junct.  W.  Co.,  2  Russ.  &  M. 

470      485 

Warring  v.  Clark,  5  How.  441,  . .  .• 911 

917.  918.927.-929.  921. 

Warring  v.  Knight,  cited  2  H.  Bl.  418. . .  170 

Warrior,  The,  2  Dobson,  288 884 

Warren  v.  Lcland,  9  Maes.  266 806 

Warren  v.  Sherman,  6  Tex.  441 626 

Washington.  The,  6  Jurist,  1067 285 

Wash.  Br.  Co.  ».  Stewart.  8  How.  418. .  268 

1015. 

Waters  v.  Taylor,  16  Ves.  26 167 

Waters  «.  Travis,  9  Johns.  466 1008 

Watkins,  ex  parte.  7  Pet.  568;  8  Pet.  193  426 

431,  432. 

Watkins  «.  Stockett,  6  Harr.  &  Johns.  486  649 

Watkins  v.  Field.  1  Eng.  (6  Ark.)  891 .. .  859 

Watrous  v.  McGrew,  16  Tex.  512 899,  9(i5 

Watson  ».  Mercer,  8  Pel.  88 129 

Watts  V.  Waddle.  6  Pet.  889 158 

Weatherhead  v.  Barksdale.  11  How.  857.  899 
Weatberhead  v.  Baskerviile,   11   How., 

282  896 
Weaver'*.' Clifford,'  '2 Bu'lRt.'64.' .'.'.'.'.'.'.m. 844 

Webbe.  Pierce.  1  Curt.  104 845 

Webster  v.  Cooper,  10  How.  54 496,  617 

Weed  V.  Bar.  &  8.  R.  R  Co.,  19  Wend. 

684 80 

Welby  «.  Duke  of  Rutland,  6  Bro.  P.  C. 

676 635 

Welland  Canal  Co.  e.  Hathaway.  8  Wend. 

480 80 

West  e.  Baker,  12  Johns.  276 858 

West  t».  Cochran.  17  How.  408 827 

847,  454.  550,  675. 

West  0.  Creditors.  8  Rob.  128 72 

West  v.  Randall.  2  Mason.  195 200 

Weston  t).  Downes,  Doug.  23 850 


w. 

Weston  V.  Sampson.  8  Cush.  847 271 

West  River  Bridge  e.  Dix.  6  How.  507. .     421 

818  819 

Wetheted  t>.  Wethered,  2  Sim.  183 178 

Wharod  e.  Smart.  3  Burr.  1828 688 

Whealley  v.  Lane.  1  Saund.  217 234 

Wheeler  v.  Guild,  20  Pick.  645 942 

Wheeler  v.  Moody,  9  Tex.  872  257, 836 

Wheeler  v.  Slocum,  16  Pick.  62 943 

Wheeler  v.  Smith,  9  How.  65 86,  91 

White,  ex  parte,  2  Ves.  9 868 

White  t>.  Burnley.  20  How.  235 906 

White  V.  Dabinson.  14  Sim.  273 668 

White  8.  Patten.  24  Pick,  324 274 

White  v.  Springfield  B'k.  8  Sand  8.  C.  822    944 

White  V.  Turk,  12  Pet.  238 490. 517 

Whiting  «.  B'k  of  U.  8..  18  Pet.  6. . .  .383,669 

Whitman  v.  Lex,  17  Serg.  &  R.  88 87 

Whitworih  «.  Gaugain.  3  Hare,  416;  1 

Cr.&  Phil.  826 217,837 

Wicklifle  v.  Owings.  17  How.  47 777,  768 

Wiggin  0.  Bush.  12  Johns.  805 941 

Wilcox  t>.  McConnel.  13  Pet.  612 418 

Wilcox  o.  Jack.son.  18  Pet.  498 285 

286.  328.  418.  998.  1000. 

Wilder  s.  Adams.  2  Wood.  &  M.  829 887 

Wilder  a.  Lumpkin.  4  Ga.  208 129 

Willardti.  Dorr,  3  Mason.  91 878 

William  &  Emeline.  The,  1  Blatchf.  & 

How.  66 687 

Williams ».  Benedict,  8How.l07.. 165.  474,  1038 

Williams  v.  Qibbes,  17  How.  289 1018 

Williams  t>.  Norris.  12  Wheat.  117 988 

Williams  e.  Oliver.  12  How.  Ill 140.  148 

1016.  1013. 

Williamson  t>.  Barrett.  13  How.  101 234 

Williamson  v.  Berrv,  8  How.  495 421.  91J> 

Williamson  r.  Williamson.  6  Paige,  803    1014 

Willison  V.  Watkins,  3  Pet.  43 604 

Willing  V.  U.  S.,  4  Dnil,  876 721 

Wilson  o.  Barnum,  8  How.  258 490 

Wilson  V.  Isabel.  6  Call.  425 778.  798 

Wilson  V.  L.  &  F.  Ins.  Cp.  of  N.  Y..  12 

Pet.  140 650 

Wilson  e.  Mason.  1  Craooh.  88 4:^8 

Wilson  V.  Mel  vin,  4  Mo.  592 782.  761 

Wilson  V.  Rousseau.  4  How.  686 80 

Winch  «.  B.  &  L.  Ry.  Co.,  13  L.  &  E. 

606 80 

Winn  V.  Fenwick,  11  Beav.  488 151 

Winny  v.  Whitesides,  1  Mo.  472.  .782.  761,  762 

Winship  V.  Jewett,  1  Barb.  Cb.  180 129 

Winston  v.  Trustees  University,  &c.,  1 

Ala.  124 850 

Wise  t.  Withers,  3  Crancb.  831 844 

Wiswall  e.  Sampson,  14  How.  52 141 

155.  888.  1032 

Withers  v.  Greene,  9  How.  218 84, 850 

Woart  V.  Winnick.  8  N.  H.  476 129 

Wolff  V.  Horncastle,  1  New.  822 668 

Wood*.  Dixie,  7  Q.  B.  894 968 

Wood  e.  Gary,  6  Ala.  %3 155 

Wood  0.  Genet,  8  Wend.  9 391 

Woodn.  U.  S.,  16  Pet.  842 55.66 

Wood  t.  Waenon,  2  Cranch,  9 728 

Woodruff  c.  Sunce,  9  Paige,  443 317 

Woodworth*.  Weed,  1  Blatchf.  165 611 

Woodward  o.  Blanchard.  16  III.  424 284 

Woodward  0.  Brown,  13  Pet.  1 612 

Woodward  v.  Fisher,  11  Sm.  &  M.  304. .    474 
Wormley  e.  Wormley,  8  Wheat.  421 .. .     160 

200 
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w. 

Wright,  Et  parte,  2  Ves.,  Jr.,  9,  2  Bro. 

C.  C.  114 868 

Wright  V.  Lion,  9  Barr,  433 89 

Wrfgbt  V.  Snell.  5  Barn.  &  Aid.  850. ...  61 

Wright  e.  Wright.  1  Ves.  412 1 78 

Wyche  e.  Macklio,  2  Rand.  426 612 

Wyman  v.  Campbell,  6  Port.  219 472 

Wynn  e.  L'd  Newborough,  3  Bro.  C.  C.  88  167 

Y. 

Yates  o.  lams,  10  Tex.  168 867 


Y. 

Yates  «.  Whyte,  4  Bing.  N.  C.  272 70 

Yates  t>.  Yates,  9  Barb.  824 89 

Yestor  ».  Lenox,  7  Pet.  220 614 

Young  e.  Black,  7  Cranch,  565 981 

Young  ».  Cole,  8  Bing  N.  C.  724 849 

Young  Mechanic,  The,  2  Curt.  404. ...  666 

Youngs  «.  Lee,  2  Kern.  (12  N.  Y.)  661 . .  948 

Z. 

Zeller  «.  Eckert,  4  How.  289 83,  888 

Zulueta  «.  Vincent,  12  Eng.  L.  &  £q.  146  683 


CONSTITUTION  OF  THE  UNITED  STATES,  GITED. 


Art.  2,  Sec  4 787 

Art.  1,  Sec.  2 709 

Art.  1,  Sec  8 409,  442, 790, 848 

Art.  1.  Sec.  9 408,  438,  «2,  755 

Art.  1,  Sec.  10 120,190,408.448 

Art  2,  Sec.  1 770,772 

Art.  2,  Sec.  2 107.428,427 

Art  8 162. 194,  874.  717,  794 

ArtS,  Sec.  1 271 

Art  8,  Sec.  2  .  .778,  874,  876,  616,  727,  768,  787 
9S8 


Art.  4 171 

Art.  4,  Sec.  1 818 

Art.  4.  Sec.  2 497-782,787,798 

Art.  4.  Sec.  8 788.  786,  786,  742,  743,  746 

Art.  6 41 1,  715,  749 

Art.  4  of  Amendments 878 

Art.  6  of  Amendments 874,  819 

Art.  7  of  Amendments 407 

An.  8  of  Amendments , 848 

Art.  9  of  Amendments 746 

Art.  10  of  AmeodmenU 409,  74 


ACTS  OF  CONGRESS  CITED. 


Aug.  7th,  1789 749, 788 

Sept.  2d,  1789 105-110 

Sept.  S4th.  1789 98, 148,  200,  270.  271.  272 

278,  803,  383,  8»4,  349,  351.  407,  426,  445 
446, 461,  608.  611,  517,  655,  659,  668,  687 
690,  721.  758,  766,  796,  799,  800,  801,  803 
804,  810,  817,  819,  821.  822.  868,  878,  895 
912,  913,  924,  983,  1010-1030. 

8ept.29th,  1879 189 

Mch.  26th,  1790 706 

Apr.  2d,  1790 788 

Apr.  80th,  1790 221,222 

May  aOlh,  1790 789 

May  26lh,  1790 171, 452,  521 

May  8th,  1792 852 

May  9th.  1792 450 

May  17th.  1792 

Dec  81st,  1792 255 

Mch.  2d,  1793 444,  446,  447 

June  5th,  1794 184 

Feb.  28th,  1795    37« 

Mch.  8d,  1797 180 

Apr.  7th,  1798 794 

July  7th,  1798 789 

July  14th.  1798 876 

Mch.  2d.  1799 55,  68.  67.    68 

Apr.  23d.  1800 42tf.  848,  845 

May  7th.  1800 7b9 

MaylOih,  1800 789 

Feb.  27th.  1801 430 

Mch.  80th,  1802 794 

Apr.  29lh,  1802 490,  617 

Feb.  28lh,  1803 776 

Mch.  2d,  1808 624,  668,  800,  821 

Mch.  8d.  1808 614,  822 

Mch.  26th,  1804 840,  789,  704 

Mch.  27th,  1804 890 

Jan.  11th,  1805 789 

Feb.  11th.  1805 960 

Mch.  2d.  1805 846.  347,  789 


Apr.  2l8t,  1806 846 

Mch.  3d,  1807 118,114,840,  847 

Dec.  22d,  1807 790 

MaySd,  1809 789 

Feb.  16th.  1811 116,117 

Mch.  3d,  1811 336,387 

Apr.  25th,  1812 604 

June4th.  1812 789 

June  13th,  1812 290,  291,  326.  327.  328 

June  24th.  1812 801 

Mch.  8d,  1818 776 

June  19th,  1818 221.222 

July  22d,  1818 460 

July  29lh,  1818 221.222 

Apr.  12th.  1814 827 

July  9th,  1816 876 

Feb.  9th,  1816 222 

Anr.  29th,  1816 115.  649 

M€h.  l8t,  1817 221,  222.  776.  818.  820 

Mch.  3d.  1817 130,  279 

Apr.  20th.  1818 66 

Feb.  15th.  1819 158 

Mch.  3d,  1819 604.  605 

Mch.  8d,  1820 836,337 

Mch.  6th,  1820. . .  .835.  886,  777.  778.  779.  789 

Apr.  24th,  1820 619.  620.  617,  960 

May  11th,  1820 457 

May  15th,  1820  . .  .373,  376,  376,  877,  878,  674 
675,  676.  677.  698,  795.  860. 

Nov.  10th.  1820 676 

Mch.  8d,  1821 903 

Mch.  80th,  1822 789 

May  7th,  1822 66,  67.    68 

June  8th.  1822 604.  606 

Mch.  Ist,  182!? 65. 66.  1077 

Mch.  8d,  1823 675,  676.  677,  678 

May  26th.  1824 238,  244,  250,  261,  265 

291  826,  827. 

Aug.  18th.  1824 2<0 

Mch.  3d,  18*5 496 

8« 
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Feb.  l8t.  1826 841 

May  20th.  1826 841 

Mch.2d,1827 841 

May  24th,  1828 286,  885,  887 

Dec.  24th,  1828 885.  336 

Jan.  6th,  1829 286,  287 

May  26th,  1880 802 

May  28th,  1880 55,   56 

May  29th,  1830 202,  287,  1004 

Jan.  27lh,  1831 826,  828 

Feb.  8d.  1881 158,  831 

Mch.  2d,  1881 67,  285 

Mch.  8d,  1881 605 

Apr.  8d,  1831 670 

Jan.  28d,  1832 287.  1005 

June  4th.  1882 286.  659 

July  4th,  1882 285 

July  9th,  1882 649 

July  Uth.  1882 66.  1004 

June  19th,  1«84 286.  287, 1004 

June  80th,  1884 125,  126,  831 

Mch.  8d,  1836 276,  2';6.  290 

Apr.  20, 1836 778,  789 

July2d,  1886 627 

July  4th,  1886 40. 41,  168,  286,  549,  662 

668,  669,  675. 

Mch.  8d,  1887 562,  956 

Jan.  16th,  1888 802 

Junel2lh,  1888 789 

June  22d,  1888 1004 

July  7th,  1888 441,  659 

Feb.  28th,  1839 160,  161 

Mch.  8d,  1889 87 

July  19th,  1840 659 

July  20th,  1840 496 

Apr.  14th,  1841 693 

84 


AuR.  1,1841 865 

Aug.  19th,  1841 .. .  167.  278,  274,  864,  867,  869 

Sept.  4th,  1841 698,  694 

Aug.  26th,  1842 476.  477 

Aug.  80lh,  1842 66,  66,  67,  691,  1026 

Feb.  16,  1843 841 

Mch.  Ist,  1848 466 

Feb.  24th,  1846 408 

Feb.  26th,  1846 918 

Feb.  26th,  1845 012.  928 

Feb.  nth,  1846 26.    27 

July  30lh,  1846. .  26,  27.  56,  465.  476,  476.  477 

478,  1027. 

Feb.  2d,  1847 682,  588 

Mch.  iBt,  1847 889,  340,  341 

Aug.  Uth,  1848 789 

Mch.  2d,  1849 698,  694 

Mch.  3d,  1849 79. 166,  232,  817 

July  29th.  1850 255 

Sept.  9th,  1850 841 

Sept.  26th.  1866 841 

Mch.  8d.  1851 287.  288.  244,  260,  294,  476 

478.  691,  821,  892.  908,  948.  1026. 

1027. 

July  8d,  1852 204 

Aug.  26th,  1852 227.  228 

Aug.  8Ut,  1862 287.  238.  486,  480,  440 

444.  446,  460. 

Mch.  8d,  1858 253 

May  9th.  1853 626 

Mch.  lat,  1864 262 

May  80th,  1864 107 

.Iune29lh,  1864 848 

Dec.  7th.  1854 991,  992,  994 

June  29th,  1855 '. 848 

Aug.  4th,  1856 848 
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THE  DECISIONS 


Supreme  Court  of  the  United  States, 


AT 


DECEMBER  TERM,  1854. 


ZEBGDEE  RING,  DAVID  A.  BOKEE. 
ROBERT  8.  HONE,  and  JOHN  P. 
HONE,  Executors  of  Philip  Honb.  De 
ceased,  and  CORNELL  S.  FRANKLIN, 
GnnplainanU,  ^ 

HUGH    MAXWELL. 

(See  S.  C,  IT  How.,  147-152.) 

Dtttiet — when  not  dutributabU  to  euntom  offleeri. 

One  mo1et7  of  the  additional  dutim.  Imposed  by 
the  8tb  section  of  the  Tariff  Act  of  July  30, 1840,  is 
not  distributable  among  the  custom-house  ollioers 
ae  &  ix?na}ty. 

Beotton  tot  the  Act  of  Feb.  II,  1848,  controls  this. 

ON  A  certificate  of  division  in  opinion  be- 
tween the  judges  of  tlie  Circuit  Court  of 
the  United  States  n>r  the  Southern  District  of 
New  York. 
The  case  is  stated  by  the  court. 
Jaunea  J.  lUnKt  for  complainants: 
Section  8,  of  the  private  Act  of  July  80, 
1840,  must  be  construed  as  a  penal  provision, 
and  the  "additional  duties"  of  20  per  cent, 
must  be  treated  as  penalties  levied  for  an  of- 
fense against  the  revenue  laws.    They  have  al- 
ways been  treated  and  designated  in  all  the  rev- 
enne  laws  since  1799,  as  penalties  levied  as  a 
punishment  for  the  undervaluation  of  goods, 
which  lias  been  uniformly  regarded  as  an  of- 
fensa,  and  in  some  instances  punished  by  a  for- 
feiture of  the  goods. 
IOreeley  v.  Thompton,  10  How.,  225. 
These  penalties,  like  all  other  penalties,  are 
distributable  among  the  officers  of  the  customs 
as  to  one  moiety  thereof,  in  the  manner  pre- 
scribed in  the  Slst  section  of  the  Act  passed 
March  2.  1799. 

Mr.  C.  Ca«lilmg>,  Atty.Oen.,  for  the  de- 
fendant: 

he  20  per  cent,  additional  duty  authorized 

U     «  levied  and  collected  under  the  8th  section 

o      be  Taiiff  Act  of  July  80,  1846.  is  not  a 

dty  to  be  distributed  to  the  complainants. 

fens.  Com.,  Vol.  I.,  p.  68;  Bouvier  Law 

,  Vol.  II.,  p.  807.     There  is  nothing  in  the 

of  July  30,  1846,  that  indicates  an  inten- 

that  (hey  meant  "  penalty"  when  they 

"  duty." 

here  is  no  statute  authorizing  these  duties, 

f!ld  to  be  a  penalty,  to  be  distributed  to  the 
plainants. 
7  How. 


Mr.  Justiee  Corti*  delivered  the  opinion  of 
the  court: 

This  case  comes  before  us  upon  a  certificate  of 
division  of  opinion  of  the  judges  of  the  Circuit 
Court  of  the  United  States  for  the  Southern  Dis- 
trict of  New  York.  The  certificate  shows  that  a 
suit  in  equity  is  pending  in  that  court,  wherein 
persons  who  were  the  naval  officer  and  sur- 
veyor of  the  port  of  New  York,  are  complain- 
ants, and  Hugh  Maxwell,  who  was  the  Col- 
lector of  that  port,  is  respondent,  and  that  the 
scope  of  the  bill  is  to  recover  one  moiety  of  a 
large  sum  of  money  levied  and  collect^  as  ad- 
ditional duties,  under  the  8th  section  of  the 
Tariff  Act  of  July  80,  1846  (9  Stat,  at  L.,  4H). 
during  the  time  while  the  complainants  held 
the  offices  above  mentioned.  Lpon  the  hear- 
ing of  this  cause,  the  judges  were  opposed  in 
opinion  upon  the  following  questions: 

"  Whether,  upon  a  true  construction  of  the 
revenue  laws  of  the  United  States,  the  addition- 
al duties  of  20  per  cent,  which  have  lieen  levied 
and  collected  by  and  paid  to  the  defendant,  as 
Collector  of  the  port  'of  New  York,  at  the 
port  of  New  York,  as  stated  in  his  answer, 
under  and  by  virtue  of  the  8tb  section  of  the 
Act  entitled  '  An  Act  for  reducing  the  duties 
on  imports,  and  for  other  purposes,'  passed 
July  80,  in  the  year  1846,  were  to  be  treated 
as  penalties,  and  one  moiety  thereof  divided 
between  and  paid  in  equal  proportions  to  and 
among  the  Collector,  naval  officer  and  sur- 
veyor of  the  port  of  New  York,  holding  said 
offices  at  the  time  of  the  levying,  collection 
and  payment  thereof,  in  the  said  port  of  New 
Y'ork,  as  claimed  by  the  pkintiffs  in  their  bill 
in  this  cause." 

The  8th  section  of  the  Act  of  July  30,  1846, 
after  requiring  the  collector  to  cause  the  dutia- 
ble value  of  the  imports  therein  referred  to,  to 
be  appraised,  estimated  and  ascertained,  in  ac- 
cordance with  the  provisions  of  existing  laws, 
goes  on  to  enact,  "and  if  the  appraised  value 
thereof  shall  exceed,  by  ten  per  cent,  or  more, 
the  value  so  declared  on  the  entry,  then,  in  ad- 
dition to  the  duties  imposed  by  law  on  the 
same,  there  shall  be  levied,  collected  and  paid, 
a  duty  of  twenty  per  centum,  ad  valorem,  on 
such  appraised  value. "  The  question  is,  whether 
the  sums  levied,  collected  and  paid  under 
this  clause  were  by  law  distributable  as  penal- 
ties, one  moiety  to  the  Treasury  of  the  United 
States,  and  (he  other  moiety  among  the  Col- 
lector, naval  officer  and  surveyor. 
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To  render  any  sum  of  money  collected  for 
the  government  thus  dislHbutable,  it  is  not 
doubted  that  some  Act  of  Congress,  directing 
that  distribution,  must  be  found;  and  the  coni- 
plainaot's  counsel  has  souf^ht  for  such  a  law, 
by  arguing  that  these  additional  duties  must  be 
treated  as  penalties,  levied  for  the  offense  of 
undervaluation,  against  the  directions  and  in 
coDtraveotion  of  the  requirements  of  the  rev- 
enue laws;  and  that  if  they  are  penalties,  tht>y 
are  required  to  be  distributed  by  different  col- 
lection laws,  to  which  he  has  referred,  and 
which  he  urges  have  been  made  applicable  by 
Congress  to  the  sums  of  money  now  in  ques- 
tion. We  do  not  find  it  necessary  to  determine 
whether  these  additional  duties  might  have 
been  deemed  penalties,  so  as  to  come  under  the 
termsof  either  of  the  collection  laws  which  have 
directed  the  distribution  of  penalties  among 
certain  officers  of  the  customs;  nor  do  we  deem 
it  important  to  examine,  in  detail,  the  provis- 
ions of  those  collection  laws,  and  the  manner 
in  which  they  have  been,  from  time  to  time, 
rendered  to  applicable,  in  part  or  in  whole,  to 
the  different  Acts  levying  duties  and  penal- 
ties. 

Because,  we  are  all  of  opinion  that  whatever 
may  be  the  nature  of  the  sum  levied  as  ad- 
ditional duties,  under  the  8th  section  of  the 
Tariff  Act  of  1840,  they  are  not  distributable 
as  penalties. 

To  exhibit  the  reasons  on  which  this  opinion 
is  founded,  it  is  necessary  to  refer  first  to  the 
Tariff  Act  of  August  80,  1842.  The  26th 
section  of  that  Act,  provided  that  the 
laws  existing  on  the  first  day  of  June,  1842, 
shall  extend  to  and  be  in  force  for  the  collec- 
tion of  the  duties  imposed  by  this  Act.  &c.,  and 
for  the  recovery,  collection,  distribution  and 
remission  of  all  lines,  penalties  and  forfeitures, 
and  for  the  allowance  of  the  drawbacks  by  this 
Act  authorized,  as  fully  and  effectually  as  if 
every  regulation,  restriction, penalty,  forfeiture, 

{>rovision,  clause,  matter  and  thing  in  the  said 
aws  contained  had  been  inserted  in  and  re- 
enacted  by  this  Act. 

The  16th  and  17th  sections  of  the  same  Act 
prescribe  the  manner  in  which  merchandise 
subject  to  ad  valorem  rates  of  duty  shall  be  ap- 
praued,  and  its  dutiable  value  ascertained ;  and 
then  the  17tb  section  enacts:  "  That  in  all  cases 
where  the  actual  value  to  be  appraised,  estimat- 
ed and  ascertained,  as  hereinbefore  stated,  of 
any  goods,  wares  and  merchandise,  imported 
into  the  United  Slates,  and  subject  to  any  ad 
valorem  duty,  or  whereon  the  duty  is  regulated 
by  or  directed  to  be  imposed  or  levied  on  the 
value  of  the  square  yard,  or  other  parcel,  or 
quantity  thereof,  shall  exceed,  by  ten  per  cen- 
tum or  more,  the  invoice  value,  then  in  addi- 
tion to  the  duty  imposed  by  law  on  the  same, 
there  shall  be  levied  and  collected  on  the  same 
goods,  wares  and  merchandise,  fifty  per  cen- 
tum of  the  duty  imposed  on  the  same  where 
fairly  invoiced. 

These  being  provisions  of  the  Tariff  Act  of 
1842,  the  complainants'  argument  is  that  the 
additional  duties  levied  under  its  17th  section 
were  made  distributable  by  its  26th  section; 
that  the  8th  section  of  the  Act  of  1840  only 
changed  the  amount  of  the  penalty  in  the  cases 
it  reached;  that  whereas  by  the  17th  section  of 
the  Act  of  1842,  if  the  appraisement  should  ez- 
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ceed  the  invoice  value  ten  per  centum,  fifty  per 
centum  of  the  duty  was  the  penalty;  by  the 
Act  of  1846,  twenty  per  centum  of  the  apprais- 
ed value  was  to  be  the  penalty;  that  this  waa 
the  only  change  made;  although  the  26th  sec- 
tion of  the  Act  of  (842,  which  made  penalties 
distributable  under  the  then  existing  laws,  ap- 
plied, in  terms,  only  to  the  penalties  levied  by 
that  Act,  yet  those  laws  of  aistribution  arc  ap- 
plicable to  this  penalty  under  the  Act  of  1846, 
which  must  be  considered  as  substituted  in  place 
of  the  penalty  levied  by  the  Act  of  1842,  and 
to  be  governed  by  the  same  provisions  of  law 
as  were  applicable  to  the  additional  duty,  by 
way  of  penalty,  under  that  Act  of  1842. 

There  is  great  force  in  this  argument.  The 
Tariff  Act  of  140  is  an  Act  fixing  new  rates  of 
duty  on  imports.  It  does  not  contain  any  pro- 
visions for  the  collection  of  those  duties,  nor 
for  the  collection  or  distribution  of  any  penal- 
ties. .It  does  not,  in  terms,  adopt  the  existing 
laws  on  those  subjects,  nor  declare  that  they 
shall  be  deemed  applicable  to  the  duties 
and  penalties  which  it  levies:  yet  it  is  ob- 
vious that  it  must  have  been  intended  that  those 
existing  laws  should  be  thus  applied;  and  this 
can  only  be  effected  by  considering  the  duties 
and  penalties  levied  by  the  Act  of  1846,  as  sub- 
stitutes for,  and  to  be  governed  by,  the  same 
rules  as  the  .corresponding  duties  and  penalties 
levied  by  the  Act  of  1842,  which  did,  m  terms, 
adopt  and  apply  the  existing  laws  for  the  re- 
covery, collection  and  distribution  of  duties  and 
penalties. 

We  accede,  therefore,  to  the  positions  that  the 
additional  duty  levied  by  the  Act  of  1846  is 
only  a  substitute  for  that  levied  under  the  Act 
of  1842,  and  that  whatever  rule  was  in  force 
when  the  Act  of  1846  was  passed,  concerning 
the  distribution  of  the  additional  duty  levied  by 
the  17th  section  of  the  Act  of  1842,  is  also  in 
force,  and  is  to  be  applied  to  the  additional 
duty  under  the  8th  section  of  the  Act  of  1840. 
which  is  here  in  question.  8o  that  the  only  re- 
maining inquiry  is,  what  was  that  rule. 

We  think  this  question  is  answered  by  the  8d 
section  of  the  Act  of  February  It,  1846  (9  Stat. 
atL.,  S),  "that  no  portion  of  the  additional 
duties  provided  for  by  the  17th  section  of  the 
Act  of  August  80, 1842,  entitled,  &c.,  shall  be 
deemed  a  fine,  penalty  or  forfeiture,  for  tile 
purpose  of  being  distributed  to  any  officer  of 
the  customs:  but  the  whole  amount  thereof, 
when  received,  shall  be  paid  directly  into  the 
Treasury." 

This  enacts  a  rule  concerning  the  distribution 
of  the  additional  duties  under  the  Act  of  18^: 
and  as  the  additional  duties  under  the  Act  of 
1846  are  substitutes  for,  and  to  be  governed  by, 
the  same  rules  as  to  distribution  as  those  levied 
under  the  former  law.  it  necessarily  follows 
that  they  are  not  distributable. 

It  has  been  argued  that  this  8d  section  of  the 
Act  of  February  11,  1846,  is  expressly  limited 
to  the  additional  duties  levied  under  the  17th 
section  of  the  Act  of  1842;  and  therefore  can- 
not govern  the  distribution  of  those  levied 
under  the  Act  of  1 846.  But  so  the  26th  section 
of  the  Act  of  1842,  which  adopts  former  laws, 
applies  them  only  to  the  duti^  and  penalties 
levied  under  that  Act;  and  this  is  the  only 
authority  for  applying  any  laws  to  the  distri- 
bution of  the  penal  duties  now  in  question. 
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The  complainant  is  obliged  to  ar^e,  that 
though  limited  in  terms  to  that  Act,  it  applies 
to  rates  of  penal  duty  afterwards  substituted  by 
the  Act  of  1846.  in  place  of  those  prescribed 
by  the  Act  of  1848.  We  have  declared  the 
argument  sound;  but  it  mu8tt>e  allowed  its  full 
VM  just  effect.  The  implication  is  not  that  the 
laws  for  the  collection  and  distribution  of 
penalties,  as  they  had  existed  at  some  prior 
period,  or  as  they  bad  been  applicable  to  other 
penalties,  were  silently  adopt^  by  the  Act  of 
1846:  but  that  the  laws  for  the  collection  and 
distribution  of  additional  duties  bv  the  way  of 
penalty,  as  those  laws  existed  when  the 
Act  of  1846  was  passed,  must  be  deemed 
applicable  to  the  new  additional  duty  by  way 
of  penalty  prescribed  by  that  Act;  and  when 
the  Act  of  1846  was  passed,  the  previous  gen- 
eral law  for  the  distribution  of  penalties  nad 
been  modified,  and  the  additional  duty  for 
which  that  in  question  is  substituted  had  been 
declared  not  distributable.  The  consequence 
ia.  tiiat  though  the  Act  of  1846  may  be  con- 
sidered as  proTidmg  for  both  duties  and  penal- 
ties, subject,  as  to  their  collection  and  distri- 
bution, to  existing  laws,  yet  as  there  was  no  law 
in  force  by  which  additional  duties,  levied  for 
nndervaluation,  were  made  distributable,  there 
can  be  no  adoption  of  any  existing  law  on  that 
particular  subject,  and  no  distribution  can  take 
place. 

Perhaps  this  may  be  illustrated  by  supposing 
that  the  substance  of  the  8d  section  of  the  Act 
of  February  11,  1846,  had  been  incorporated 
into  the  26th  section  of  the  Act  of  1842,  by  way 
of  proviso.  So  that  at  the  same  time  when  the 
Act  of  1842  adopted  all  existing  laws  concern- 
ing the  distribution  of  penalties,  it  had  declared 
that  the  additional  duties  to  be  levied  under  the 
17th  section  should  not  be  distributable  as  pen- 
alties, but  should  be  paid  into  the  Treasury. 
Certainly  it  could  not  then  have  been  argued 
that  the  Act  of  1846  had  merely  changed  the 
rate  of  additional  duty,  and  had  silently  adopted 
the  existing  laws  concerning  ils  distribution, 
and  still  ttiat  it  was  distributable.  Yet  the 
effect  of  this  subsequent  enactment,  of  Febru- 
ary 11,  1846,  when  made,  upon  the  Act  of  1842, 
is  the  same  as  if  it  had  been  incorporated 
therein.  It  is  in  eadem  materia,  and  both  are 
to  be  construed  as  one  law,  the  last  cpntrolling 
and  modifying  the  first,  as  if  it  made  a  part 
of  it. 

The  fallacy  of  the  argument,  on  the  part  of 
the  complainants,  consists  in  eoing  back  to 
former  laws  concerning  the  distribution  of  other 
penalties,  and  considering  them  tu  be  applicable 
to  this  penalty,  when  the  existing  law,  appli- 
cable in  terms  to  a  penalty  ejuxcUm  generis,  and 
for  which  this  penalty  is  a  substitute,  declares 
that  it  is  not  distributable. 

Our  opinion  is,  that  the  first  question  certi- 
fied by  the  Circuit  Court  uuist  be  answered  in 
the  n^ative. 

There  are  other  questions  certified,  but  as  the 
one  alx>ve  decided  necessarily  dbposes  of  the 
case,  we  do  not  deem  it  needful  to  consider  and 
re«30nd  to  them. 

Whereupon  the  court  made  the  following 
order,  to  wit: 

On  consideration  wherof,  it  is  the  opinion 
of  this  court  that  the  first  question  certified 
by  the  Circuit  Court  in  this  case  must  be 
See  17  How. 


answered  in  the  negative,  to  wit:  "That 
upon  a  true  construction  of  the  revenue  laws  of 
the  United'  States,  the  additional  duties  of  20 
per  cent,  which  have  been  levied  and  collected 
by,  and  paid  to,  the  defendant,  as  collector  of 
the  port  of  New  York,  at  the  port  of  New 
York,  as  stated  in  his  answer,  under  and  by 
virtue  of  the  8th  section  of  the  Act  entitled 
"An  Act  for  reducing  the  duties  on  imports, 
and  for  other  purposes,"  passed  July  30,  in  the 
year  1846,  were  not  to  be  treated  as  penalties, 
and  one  moiety  thereof  divided  between  and 
paid  in  equal  proportions  to  and  among  the 
Collector,  naval  officer  and  surveyor  of  the  port 
of  New  ifork,  holding  said  officers  at  the  time 
of  the  levying,  collection  and  piayment  thereof, 
in  the  said  port  of  New  York,  as  claimed  by  the 
plaintiffs  in  their  bill  in  this  cause. 

And  this  court  is  further  of  opinion  tiiat  as  the 
decision  of  the  first  question  in  the  negative 
necessarily  disposes  of  the  case,  it  is  unneces- 
sary to  consider  and  respond  to  the  other  ques- 
tions certified;  whereupon  it  is  now  here  ordered 
and  adjudged  by  this  court,  that  it  be  so  certi- 
fied to  the  said  Circuit  Court. 

Clted-8  Blatchf .,  848, 8^ ;  2  Curt.,  UO. 


THE  YORK  AND  MARYLAND  LINE  R 

R.  CO.,  Plaintiff  in  Error, 

«. 

ROSS  WINAN8. 

(See  8.  C,  17  How.,  81-40.) 

Patents — liability  of  railroad  company — patent, 
evidence  without  proof  of  title  to  office,  of  act- 
ing commiimioner  signing  it. 

A  Pennsylvania  railroad  corporation,  whose 
stock  Is  owned  br  a  Maryland  railroad  corporation, 
the  road  of  the  former  belnv  manaired  by  tbe  Int- 
ter  company,  which  appoliits  the  officers  and 
agents  and  furnishes  the  rolling  stock  upon  It,  and 
the  directorsof  theformercompany  being  selected 
by  the  latter  company  and  guuliflcd  by  a  transfer 
of  one  or  more  shares  of  Its  Htock  to  them  ttefore 
an  election  which  they  return  on  vacating  their  of- 
fice, and  which  makes  annual  statements  to  the 
Legislature,  In  wlilch  its  gross  profits  for  the  year 
are  nominally  divided  between  the  companies,  is 
Jiabie  for  the  infringement  of  a  patent  right  re- 
specting cars  used  thei-eon. 

Objection  to  a  letters  pa  tent,  that  it  is  signed  by  an 
"acting  commissioner  of  patents,"  where  there  is 
no  averment  or  proof  of  bis  title  to  the  office,  is 
untenable. 

The  court  will  take  Judicial  notice  of  the  persons 
who  permanently  or  transiently  preside  over  the 
Patent  Office.  Production  of  their  commission  Is 
not  necessary. 

Argued  Dec.  S,  ISSi.        Decided  Dee.  18,  1854 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Penn- 
sylvania. 
The  case  is  stated  by  the  court. 
Messrs.  Reverdy  Johnson    and   J.  M. 
Campbell,  for  the  plaintiff  in  error,  after 
stating  the  facts,  made  the  following  points: 

NOTK.— Presumption  o/  regvlarily  of  npjjofnfraent 
and  line  quoli/lcatinn  o/  an  o|^.«r,  anh  that  he  acted 
lotthin  hU  jurMtetion;  eeriijicate,  evidence  of  au- 
thority. See  note  to  Fenwlck  v.  Sears,  1  Ciancb, 
2S9. 

Brant  by  an  offleerpretumed  aiMutrlzed.  See  note 
to  U.S.  V.  Percbeman,  7  Pet.,61. 
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1.  As  to  the  liability  of  the  plaintiff  in  error. 
The  cars,  which  were  assumed  to  be  made  in 
violation  of  the  patent  of  the  defendants  in  er- 
ror, were  not  huilt  by,  and  did  not  beiong  to 
the  plaintiff  in  error.  It  is  not  liable,  there- 
fore, for  their  construction,  nor  is  it  pretended 
that  it  has  sold  any.  If  liable  at  ull,  it  is  for 
the  use  of  the  cars. 

Now,  in  point  of  fact,  it  did  not  run  the  cars 
in  question  over  its  road. 

The  whole  transportation  was  done  by  the 
Baltimore  and  Susquehanna  Bailroad  Com- 
pany; the  subject  of  the  agency  bcinK  the 
running  of  the  cars,  and  the  plaintiff  in  error 
having  nothing  to  do  with  the  running,  it 
can  hardly  be  deemed  an  agent,  from  the  fact 
that  it  does  nothing  in  the  agency.  With  still 
less  plausibility  can  it  be  regarded  as  aprincipal. 

The  power  to  form  a  partnership  is  one 
which  corporations  do  not  possess,  unless  it  is 
given  in  express  terms,  or  by  necessary  im- 
plication. 

Sharon  Canal  Oo.  v.  FulUm  Bank,  7  Wend., 
412;  Canal  Bridge  v.  Gordon,  1  Pick.,  805. 

There  are  neither  such  words  nor  implication 
in  the  present  instance,  and  of  consequence 
no  partnership  can  be  deduced  where  the  power 
to  create  thai  relation  is  wanting. 

If,  however,  the  power  be  conceded,  and  no 
partnership  has  been  in  terras  formed,  it  is  only 
to  be  implied,  in  law,  from  the  division  of  the 
net  profits  of  transportation  between  the  two 
corporations,  provided  for  by  their  agreement. 

But  the  reception  of  a  part  of  the  profit  is 
not  always  attended  with  this  consequence. 
The  test  seems  to  be  in  the  animut  of  the  par- 
ties as  to  the  reservation  of  profits,  and  not  in 
the  reservation  itself.  If  their  purpose  be  com- 
pensation merelv,  to  one  furnishing  some 
necessary  to  the  business,  a  partnership  is  not 
held  to  be  created.  Such  is  the  present  case, 
where  it  is  plain  that  the  object  was  merely  to 
compensate  the  plaintiff  in  error  for  the  use  of 
its  road,  and  to  make  the  rent  therefor  com- 
mensurate with^  the  use. 

Story  on  Part'.,  sees.  86,  88;  Kent's  Com.,  83; 
Perrint  v.  Hankenton,  6  Halst.,  181;  Herm- 
itrut  V.  Hoidand,  5  Den.,  iS;Heckert  &  Fegely, 
6  Watts  &  8. ,  143 ;  Boyer  v.  Anderson.  2  Leigh. , 
5.50;  Loomisy.  MarthaU,  12  Cto»w»..69;  Coll.  on 
Part.,  sec.  44.  and  note. 

Conceding,  however,  argumenti  gratia,  that 
the  relation  of  principal  and  agent,  or  of  part- 
ners, existed  between  the  two  corporations,  it 
cannot  be  denied  that  the  infringements  com- 
plained of  were  not  committed  by  the  plaintiff 
in  error,  but  by  the  Baltimore  and  Susquehan- 
na Railroad  Company. 

Kow,  the  tortious  acts  of  the  Company  last 
named  cannot  be  considered  as  acts  done  in  the 
ordinary  course  of  the  business  between  it  and 
the  plaintiff  in  error,  whatever  be  the  relation 
between  tliese  parties;  and  to  make  the  plaint- 
iff in  error  responsible,  it  must  be  shown  to  be 
privy  to  their  commission  before  or  after. 

Story  on  Agency,  sec.  455;  Coll.  on  Part.,  sec. 
457;  KepUngerv.  DeYoung.  10  Wh.,  358,  863. 

2.  The  charge  below  is  also  erroneous  as  to 
the  amount  of  damages  recoverable. 

8.  The  suit  being  only  for  infringement 
committed  during  the  extension  of  the  patent, 
it  is  further  submitted,  that  the  extension  being 
by  the  acting  Commissioner  of  Patents,  is  un- 


availing  to  give  the  defendant  in  error  any 
rights. 

If  this  court,  in  4  How.,  646,  meant  to  affirm 
the  validity  of  the  acts  of  such  a  functionary, 
as  is  supposed  by  Mr.  Jtutiee  Woodbury,  m 
1  Wood.  &  M.,  248,  this  point  is  not  now 
open;  but  if  it  be  open,  the  plaintiff  in  error 
relies  on  the  1st  and  2d  sections  of  the  Patent 
Act  of  1846,  as  governing  the  Patent  Office,  to 
the  exclusion  oi  the  Acts  of  1792  and  1705. 

IStat.  at  L.,  281,  415. 

Mes»rt.  J.  H.  B.  I<e  Trobe  and  St. 
George  T.  Campbell,  for  defendant  in  er- 
ror: 

No  question  or  point  not  presented  in  the 
court  below,  and  no  exception  to  the  charge 
not  specifically  designated  on  the  record,  can 
be  heard  in  this  court  as  the  ground  of  re- 
versal. 

Rule  88,  Cartier  v.  Jaekton,  4  Pet.,  80;  E»- 
parte  Orane,  5  Pet.,  198;  10  Wheat.,  386:  » 
Pet.,  418;  Moore  v.  Bank  oj  MetrvpoUt,  Ift 
Pet.,  802;  4  How.,  380;  9  How.,  866. 

It  is  contended  by  the  plaintiffs  in  error,  that 
the  extension  of  the  patent  by  H.  H.  Sylvester^ 
as  acting  commissioner,  is  invalid. 

This  point  was  not  presented  to  the  court  bo- 
low.  The  extension  now  averred  to  be  in- 
valid was  admitted  in  evidence  without  objec- 
tion. 

An  infringement  of  the  patent,  as  an  exist- 
ing valid  grant,  was  admitted,  the  sole  question 
l)emg  whether  it  was  infringed  by  the  defend- 
ant. 

Even  if  now  to  be  considered,  the  law  is  not 
as  the  plaintiff  in  error  contended. 

Wood^evrth  v.  Hatt,  1  Wood.  &  M.,  892;  WO- 
tonv.  BouMeau,  4  How.,  686. 

We  now  proceed  to  consider  the  exceptions  to 
the  charge  of  the  judge.  The  1st  is:  that  the 
York  and  Maryland  Line  Railroad  Company, 
and  the  Baltimore  and  Susquehanna  Railroad 
Company,  were  two  distinct  Companies  as  to 
third  persons. 

The  second  exception  to  the  charge  is: 

In  charging,  further,  that  whether  the  rela- 
tion between  them  was  that  of  agency  or  part- 
nership, the  liability  of  defendants  was  the 
same. 

As  a  legal  proposition,  standing  singly,  this 
can  hardly  be  questioned. 

One  of  two  partners  is  liable  to  an  action  for 
an  infringement,  as  for  any  other  tort  commit- 
ted by  his  authority,  or  participated  in  by  him. 
This  was  all  the  judge  said.  He  was  not  asked 
to  charge, 

1.  That  two  corporations  cannot  forma  con- 
tract of  partnership. 

2.  Or  that,  under  the  evidence  in  the  cause, 
there  was  no  proof  of  partnership. 

8.  Or  that  there  was  no  evidence  of  agency 
by  which  the  defendants  could  be  held  liable. 

If  they  participated  in  the  use  of  the  pat- 
ented thmg,  no  matter  how,  whetlier  under  a. 
lawful  or  unlawful  contract,  they  are  liable. 
It  is'  the  doing  of  the  thing,  and  not  the  mode 
in  which  it  is  done,  that  is  complained  of. 

There  was  evidence  of  a  direct  and  inde- 
pendent use  by  the  defendant  below,  to  the 
prejudice  of  the  patentee. 

Thedefendant  was  a  Pennsylvania  Company, 
fully  organized,  and  having  possession  of  its 
road. 

r.»  U.  8. 
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The  uses  made  of  its  road,  were  its  own  uses. 
The  road  and  the  cars  upon  it  are  a  single 
machine,  the  use  of  a  part  of  which  involves 
the  use  of  ail  the  parts.  The  cars  are  use- 
lees  without  the  R>ad.  The  road  is  useless 
-without  the  cars.  The  terms  upon  which  the 
cart  are  permitted  to  be  used  are  immaterial. 
The  injury  complained  of  is  the  use. 

It  is  Ibis  which  distinf^ishes  this  case  from 
that  of  KepUnger  v.  DeYming.  in  10  Wh., 
858.  There  De Young  was  held  not  to  be  li- 
able, because  he  only  purchased  the  product  of 
a  machine;  but  it  would  have  been  different, 
bad  he  taken  the  machine  into  his  own  keep- 
ing, and  used  it. 

If  it  were  needful,  it  might  be  well  con- 
tended that  the  relation  of  the  Companies  was 
that  of  partnership.  Corporations  may  form 
partnerships  under  circumstances,  so  far,  at 
least,  as  to  preclude  them  from  setting  up  sep- 
arate rights  to  the  prejudice  of  third  persons. 

CanaL  Bridge  v.  Oordon,  1  Pick.,  297;  4 
Law  and  Equity  Reports.  171:  2  Jd.,  819. 

In  the  present  case,  there  was  every  element 
required  to  form  a  partnership  contract. 

It  is  not  the  case  where  a  portion  of  the  gross 
receipts  was  used  as  a  mode  of  calculating  rent 
<a8  in  5  Den. ,  68,  cited  by  plaintiff  in  error), 
but  a  right  to  a  share  of  the  net  profits,  as  such. 
which  that  case  decides  to  be  a  criterion  of 
partnerships.  Nor  is  it  the  case  in  17  Wend., 
413,  where  it  was  held  that  two  corporations 
cannot  sue_jointly,  as  corporations,  on  contract; 
but  where  it  was  not  held  that  if,  in  fact,  such 
copartnership  existed,  either  could  escape  lia- 
bility for  a  tort  arising  in  that  relation,  by  al- 
leging its  unlawfulness. 

The  law  of  New  York,  on  this  question  of 
partnership  liability  to  third  persons,  is  clearly 
settled  in  Sostimek  v.  Champion  11  Wend., 
S71,  where  it  was  held  that  A,  B  &  C  run 
a  line  of  coaches,  the  route  being  divided  be- 
tween  them  into  sections,  each  furnishes  horses 
and  coaches,  and  hiring  drivers,  and  paying 
the  expenses  of  his  own  section,  the  fare,  less 
the  tolls,  being  divided  in  proportion  to  the 
numlxsr  of  miles  run,  that  a  passenger  injured 
by  the  negligence  of  the  drivers  of  A's  coach 
might  sue  them  all. 

The  court  is  referred  to  the  opinion  of  Judge 
Nelson,  at  page  584,  and  to  same  case.  Chan- 
cellor Walworth's  opinion,  18  Wend.,  175. 

A  division  of  profits,  as  profits,  and  a  right 
to  file  a  bill  for  an  account,  may  be  regarded  as 
conclusive  evidence  of  a  partnership  contract. 
Both,  it  is  submitted,  concur  here. 

The  distinction,  which  it  is  believed  will  rec- 
oncile all  these  cases,  is  between  a  stipulation 
for  a  compensation  proportionate  to  tlie  profits, 
and  one  for  an  interest  in  such  profits. 

See  Carey  on  Part.,  9;  8to.  Part.,  36;  Biss. 
Part.,  4;  Coll.  Part.,  44. 

But  it  is  suggested  that  the  tortious  act  of 
one  Company  not  iieing  in  the  ordinarj^  course 
of  business  between  the  two  Companies,  the 
plauntiff  in  error  cannot  l>e  responsible  without 
proof  of  privity. 

To  this  it  is  answered: 

1.  That  any  tortious  act  is  out  of  the  ordi- 
nary course  of  business,  but  that  a  subsequent 
reception  of  the  results  of  such  act  will  be  con- 
dosive  evidence  of  privity  and  liability. 

3.  No  exception  was  taken  to  the  charge 
See  17  How. 


upon  the  ground  of  any  such  error  or  omission' 
in  it. 

3.  Knowledge  of  the  existence  of  the  patented 
improvement  is  presumed. 

ifr.  Jtutiee  Cajnpbell  delivered  the  opin- 
ion of  the  court: 

The  plaintiff  is  a  Corporation  existing  under 
a  Charter  from  the  State  of  Pennsylvania,  and 
authorized  to  construct  a  railroad  from  the 
Town  of  York  to  the  Maryland  line.  Its  stock 
was  subscribed  for  by  the  Baltimore  and  Sus- 
quehanna Railroad  Company.a  Maryland  Cor- 
poration, and  their  joint  capital  is  vested  in  a 
continuous  railroad  from  the  City  of  Baltimore 
to  York.  The  management  of  the  road  is  com- 
mitted to  the  Maryland  Company,  which  ap- 
points the  oflicer  and  agents  upon  it,  and  fur- 
nishes the  necessary  roUmg  stock  for  its  opera- 
tion. The  President  and  Secretary  of  the  two 
Companies  are  the  same.  The  directors  of  the 
Pennsylvania  Corporation  (plaintiff)  are  select- 
ed by  the  Maryland  Company,  and  are  qualified 
by  a  transfer  of  one  or  more  shares  of  its  stock 
to  them,  shortly  before  an  election,  and  which 
thev  return  on  vacating  their  office.  This  nom- 
inal organiziition  is  made  necessary  by  the 
Charier,  which  requires  that  the  majority  of 
the  officers  shall  be  citizens  of  Pennsylvania, 
and  that  annual  reports  of  the  condition  and 
business  of  the  Company  shall  be  rendered  to 
the  Legislature.  To  preserve  appearances  with 
the  Legislature  an  annual  statement  is  made. 

In  Uiis,  the  gross  receipts  of  the  entire 
road  for  the  yesr  are  ascertained  and  the 
expenses  deducted;  the  balance  is  then  divided, 
one  third  lieing  assigned  to  the  plaintiff,  but  no 
money  passes  between  the  Corporations.  In 
these  expense  accounts  the  salaries  of  officers, 
conductors  and  engineers,  the  cost  of  locomo- 
tives and  fuel,  of  the  repairs  and  insurance  of 
cars,  and  the  losses  of  business  enter  as  constit- 
uent items.  It  was  admitted  upon  the  trial  of 
the  cause,  that  a  number  of  cars  made  accord- 
ing to  the  specification  of  the  patent  of  the  de- 
fendant had  been  used  upon  the  road  without 
his  license,  and  for  which  he  brought  this  suit. 
A  verdict  was  rendered  in  his  favor,  and  the 
judgment  thereon  is  brought  to  this  court  upon 
exceptions  to  the  instructions  of  the  Circuit 
Court  to  the  jury. 

The  court  charged  the  jury,  that  the  road  on 
which  the  infraction  was  committed  was  held 
under  a  Pennsylvania  charter  to  the  defendant 
in  that  court;  that  the  transportation  on  the 
road  was  carried  on  by  the  Maryland  Corpora- 
tion; and  that  the  profits  accruing  from  the 
use  of  the  cars  upon  the  road,  that  is,  the  prof- 
its of  the  infraction,  are  nominally  divided  be- 
tween the  two  Companies.  That,  upon  these 
facts,  the  plaintiff  is  entitled  to  recover  against 
the  present  defendants,  whether  they  are  to  be 
regarded  as  partners,  or  as  principal  or  agent 
of  the  Maryland  Corporation. 

The  plaintiff  complains  here  of  this  charge, 
for  that  the  cars  employed  were  not  built  by, 
and  did  not  belong  to  the  Company;  that  they 
were  the  exclusive  property  of  the  Maryland 
Corporation ;  and  that  the  agreement  to  divide 
the  profits  did  not  constitute  a  partnership,  nor 
evince  a  relation  of  principal  or  agent  to  im- 
pose a  liability.  This  conclusion  implies,  that 
the  duties  imposed  upon  the  plaintiff  by  the 
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charter,  are  fulfilled  by  the  constructioo  of  the 
road,  and  that  by  alienating  ila  right  to  use, 
and  its  powers  of  control  and  supervision  it 
may  avoid  further  responsibility.  But  those 
acts  involve  an  overturn  of  the  relations  which 
the  Charter  has  arranged  between  the  Corpora- 
tion and  the  communitv.  Important  franchises 
were  conferred  upon  the  Corporation  to  enable 
it  to  provide  the  facilities  to  communication 
and  intercourse,  required  for  the  public  con- 
venience. Corporate  management  and  control 
over  these  were  prescribed,  and  corporate  re- 
Rponsibility  for  their  insuflSciency  provided,  as 
a  remuneration  to  the  community  for  their 
grant.  The  Corporation  cannot  absolve  itaelf 
from  the  performance  of  Its  obligations,  with- 
out the  consent  of  the  Legislature.  (Btman  v. 
Biifford.  1  Simon,  N.  8.,  650;  Winch  v.  B.  A 
L.  BaOviay  Co.,  18  L.  &  E.,  606.) 

If,  then,  the  case  had  terminated  with  the 
facts  that  the  infringement  of  the  defendant's 
patent  had  taken  place,  by  the  acts  of  persons 
using  the  corporate  name  of  the  plaintiff,  with 
the  assent  of  the  corporate  authorities,  their 
liability  would  have  been  fixed. 

But  the  case  before  us  is,  that  the  motive 
power  on  the  road  partly  belongs  to  the  plaint- 
ul:  that  the  agents  and  officers  employed  are  in 
its  service  ana  are  paid  by  it;  and  that  the  cars 
ai«  fitted  and  repaired  at  the  common  expense 
of  the  two  Corporations.  It  follows  therefore, 
that  the  plaintiff  is  a  principal,  co  operating 
with  another  Corporation  in  the  infliction  of  a 
wrong,  and  is  directly  responsible  for  the  re- 
sultlcg  damage. 

Nor  will  the  plea  that  the  Corporation  has  no 
iqdependent  nor  responsible  existence,  as  re- 
gards the  Maryland  Company,  and  that  its  dis- 
play of  a  president  and  directors,  of  conduct- 
ors, engineers,  and  agents,  of  annual  elections 
and  annual  statemenU,  import  only  a  formal 
and  illusive  representation  before  the  Legis- 
lature of  Pennsylvania,  or  their  constituents, 
of  a  compliance  with  the  conditions  of  the 
Charter,  avail  the  plaintiff.  It  is  certainly  true 
that  the  law  will  strip  a  corporation  or  indi- 
vidual of  every  disguise,  and  enforce  a  respon- 
sibility according  to  the  very  right,  in  despite 
of  their  artifices.  And  it  is  equally  certain 
that  in  favor  of  the  right  it  will  hold  them  to 
maintain  the  truth  of  the  representations  to 
which  the  public  has  trusted,  and  estop  them 
from  using  their  simulation  as  a  covering  or  de- 
fense. {WeUand  Canal  Co.  v.  HcUhaway,  8 
Wend..  480.) 

The  Supreme  Court  of  Pennrylvania,  in  Pe- 
tert  V.  Ryland,  8  Harris,  497,  has  announced 
principles  decisive  of  this  case. 

The  court  held  that  the  owner  of  a  passenger 
car  employed  on  a  railroad  belonging  to  the 
State,  and  the  motive  power  and  superintend- 
ence of  which  is  furnished  by  the  State,  is  re- 
sponsible for  the  misconduct  of  the  public 
agents.  It  says:  "The  case  before  them  is 
tut  generu;  but  it  comes  much  nearer  to  that 
class  of  decisions  in  which  it  has  been  held, 
that  several  parties  engaged  in  carrying  over 
different  portions  of  the  same  line  of  convey- 
ance, each  sharing  in  the  profits  of  the  whole 
route,  and  of  course  of  each  section  of  it,  are  all 
responsible  for  the  faithful  discharge  of  their 
duty,  and  liable  to  respond  in  damages  for  any 
injury  which  results  from  the  negligence  or  un- 
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skillfulness  of  any  of  the  proprietors  and  serr- 
ante."  (11  Wend.,  671;  18  Wend.,  176;  19 
Wend.,  634.) 

"  The  State  as  well  as  the  carrier  is  paid  for 
every  passenger  transported  on  this  railroad, 
which  shows  their  community  of  interest,  and 
if  there  be  a  common  liability,  that  of  the  State 
cannot  be  enforced  by  action ;  and  this  circum- 
stance does  not  diminish  that  of  the  carrier:  be- 
cause they  have  a  common  interest,  however, 
and  share  the  business  of  transportation,  it  la 
apparent  that  in  holding  the  party  before  us  to 
answer  for  the  negligence  of  the  State's  agents, 
we  do  not  punish  one  man  for  the  misfeasance 
of  another's  servants." 

The  objection  to  the  patent,  that  it  is  signed 
by  "an  acting  Commissioner  of  Patents,'  and 
that  the  records  contain  no  averment  nor  proof 
of  his  title  to  the  ofllce,  is  not  tenable.  The 
court  will  take  notice  judicially  of  the  persons 
who  from  time  to  time  preside  over  the  Patent 
Office,  whether  permanently  or  transiently,  and 
the  production  of  their  commission  is  not  nec- 
essary to  support  their  official  acts.  ( WiUon  v. 
Botuseau,  4  How.,  686.) 

The  judgment  of  the  Circuit  Court  is  af- 
firmed. 

Affirmed  with  eotti. 

Cited-ll  Otto,  KJ,  84;  18  Blatoh.,  28, 280 ;  10  Bis*.. 
276;  1  MoC.,  197,5U;  aOInd.,VT. 


JOHN  ARTHURS.  JOHN  NICHOLSON, 
JONAS  R.  McCLINTOCK ,  and  WILLIAM 
STEWART,  carrying  on  business  under  the 
firm  and  name  of  Arthurs,  Nicholbon  & 
Co.,  PlairUiffi  in  Error, 

V. 

JESSE  HART. 

(See  3.  C,  IT  Bow..  8-18.) 

Writ  of  trror—evidenee  to  be  returned — that 
not  returned,  pretumed  not  applieabU— exclu- 
sion thereof,  when  error — state  prajUiee  in 
Louisiana  not  applieable —  When  fact*  are  to 
be  eoTuidered — manner  of  raiting  the  point* 
and  taking  exception* — Defense  against  luMer 
of  bill  of  exchange. 

On  writ  of  error,  where  Jury  trial  was  waived, 
only  so  much  of  the  evidence  sBould  be  returned  as 
Is  necessary  to  present  the  legal  questions  soug-ht 
to  be  reviewed. 

Evidence  not  returned  will  t>e  presumed  not  ap- 
plicable to  tboae  questions. 

The  Improper  exclusion  of  testimony,  on  trial  by 
court,  woere  ]ury  bas  been  dispensed  with,  Is  error 
reviewable  on  bill  of  ezoeptlona. 

If,  however,  the  testimony  excluded  Is  merely 
cumulative,  upon  a  question  of  fact,  its  exclusion 
may  be  Immaterial,  as  the  decision  uf  the  Judse 
may  be  well  warranted  upon  the  evidence  already 
in. 

The  state  practloe  In  Louisiana,  retrulatlngr  ap- 
peals, requiring  all  the  evidence  to  be  returned, 
where  trial  by  Jury  has  lieen  waived,  does  not  ap- 
ply to  wiits  of  error  from  this  court  to  the  olrouit 
courts. 

It  will  be  assumed  that  the  bill  of  exceptions  con- 
tains all  the  testimony  material  to  raise  the  point 
of  law  involved. 

Where  the  judge  states  the  facts  before  him,  and 
these  facts  will  sustain  blsjudgment  upon  one  view 
of  the  law  only,  and  that  an  Incorrect  one,  this 
court  has  Jurisdiction  to  entertain  the  appeal. 
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Oonnsel,  after  tbe  close  of  the  evidence,  should 
present  the  propositions  of  law,  which  It  is  clHimed 
should  grovem  the  decision,  and  the  court  should 
state  the  rulings. 

Id  the  return  to  tbe  writ  of  error,  so  much  of  the 
evidence,  and  no  more,  should  be  lucorporaied  in 
the  bill  of  exceptions  as  Is  neces>8ary  to  present  tbe 
points  of  law  determined  against  the  party  brlnirr 
liw  tbe  writ. 

No  technical  exception  need  be  stated,  except  in 
the  case  of  the  rejection  or  admission  -of  evidence. 

In  action  by  bimaftiU  bolder,  for  value  of  a  bill  of 
exchangre,  not  an  original  party  thereto,  against  an 
acceptor,  it  is  nota  good  defense  that  the  plaintiffs 
knew  at  the  time  tbey  took  tbe  paper,  that  it  was 
given  as  part  of  the  price  for  building  a  sugar  mill 
which  had  been  defectively  constructed,  If  they 
also  knew  that  defendant,  upon  tbe  promise  uf  the 
builders  to  make  the  necessary  repairs,  had  agreed 
to  accept  the  bill  unconditionaUy,  and  had  accepted 
it  aocordlDcly. 

Argued  Dee.  5,  186i.       Decided  Dee.  19, 1S54. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 

This  was  a  petition  uoder  the  Louisiana 
practice  in  the  Circuit  Court  of  the  United 
btates  for  the  Eastern  District  of  Louisiana, 
ag»inat  Hart,  the  defendant  in  error,  as  ac- 
ceptor of  a  bill  of  exchange,  drawn  by  Nich- 
olson &  Armstrong  to  tbe  order  of  Arthur  & 
Brother,  and  by  them  indorsed  to  the  present 
plaintiffs  in  error. 

The  bill  in  question,  as  stated  in  tbe  petition, 
was  dated  at  Pituburg,  Pa.,  March  1st,  1848, 
payable  12  months  after  date,  drawn  to  the  or- 
der of  James  Arthur  &  Brothers,  and  indorsed 
to  tbem  by  petitioner,  and  drawn  by  Nicholson 
A  Armstrong  upon,  and  accepted  by,  Jesse 
Hart,  for  the  sum  of  $3,640.65. 

The  case  was  tried  without  a  jury. 

Judgment  was  rendered  by  the  court  below 
for  the  sum  of  $1,748.50,  with  interest  at  five 
per  cent,  from  >birch  8,  1849. 

A  motion  for  a  new  trial  was  made  and  re- 
fused, and  the  petitioner  brought  the  case  to 
this  court  by  wnt  of  error. 

Mr.  Mr.  Andrew  Wylle,  for  plaintiff  in 
error,  made  the  following  points: 

Firat.  The  court  below  ought  to  have  entered 
a  judgment  in  favor  of  plaintiffs,  for  the 
whole  sum  expressed  upon  the  face  of  the 
bill,  with  interest,  &c. 

The  decision  of  the  court  was  erroneous  on 
this  point.  In  Toxentley  v.  Sumrall,  2  Pet.,  170- 
188,  it  was  held  by  this  court  that ' '  if  the  holder 
of  a  bill  of  exchange,  at  the. time  of  taking  the 
Mil,  knew  that  the  drawee  had  not  funds  in  his 
hands  belonging  to  the  drawer,  and  took  the 
bill  on  the  promise  of  the  drawee  to  accept  it, 
expecting  to  receive  funds  from  the  drawer; 
tbe  promise  of  the  drawee  to  accept  the  bill 
constitutes  a  valid  contract  between  tbe  parties. 
The  acceptance  of  the  drawee  of  the  bill  binds 
him,  although  it  is  known  to  the  holder  that 
be  has  no  funds  in  his  hands.  It  is  sufficient 
that  tbe  holder  trusts  to  such  acceptance."  And 
in  Grant  v.  ElUott,  7  Wend.,  827,  it  was  held: 
"In  an  action  by  tbe  payee  against  the  ac- 
ceptor, it  is  no  defense  that  tbe  bill  was  accepti-d 
without  the  consideration,  and  that  fact  known 
to  tlM  payee." 

See,  also,  U.  S.  v.  Bank  of  Metropolu,  15 
Pet..  877;  7  Johns..  861;  7  Smedes  &  M.,  244; 
Bytes  on  Bills,  250;  2  Wh.,  885;  9  Man.,  6; 
Civil  Code,  La.,  2256;  D'Aguir  t.  Barbour,  4 
La.  Ann.,  441;  Hendertonv.  Stone,  1  M.S.,  641. 

Second.  This  case  having  been  submitted 
See  17  How. 


to  and  tried  by  tbe  court 'without  a  jury, 
a  question  arises,  whether,  under  the  recent 
decisioDsof  this  court,  the  erroneous  judgments 
of  the  court  below  can  be  corrected. 

Weeme  v.  George\»  Row,  190-197;  Bondr. 
Broum,  13  How.,  254. 

In  Weenu  v.  George  Mr.  Juttiee  Qrier, 
in  delivering  the  opinion  of  the  court,  says: 
"  When  the  case  is  submitted  to  the  judge 
to  find  the  facts  without  the  intervention  of  a 
jury,  he  acts  as  a  referee  by  consent  of  the 
parties,  and  no  bill  of  exceptions  will  lie  to 
his  reception  or  rejection  of  testimony,  nor  to 
his  judgment  of  the  law." 

The  plaintiffs  do  not  rely  upon  the  bill  of 
exceptions  to  the  admissions  of  Francis  Arm- 
strong as  a  witness,  but  contend  that  up>on  the 
face  of  the  pleadings  and  the  whole  record, 
the  judgment  of  the  court  below  was  erro- 
neous, and  may  be  reversed  by  this  court. 
fiXeld  v.  U.  S.,  9  Pet.,  202;  In  Garland  v. 
Davis,  4  How.,  181,  it  was  decided:  "This 
court  can  notice  a  material  and  incurable  de- 
fect in  the  pleadings  and  verdict,  as  they  are 
represented  in  the  pleadings  to  have  existed  in 
the  court  below,  although  such  defect  is  not 
noticed  in  the  bill  of  exceptions,  nor  suggested 
by  the  counsel  in  argument  here." 

Mr.  A.  H.  IiAwrence.  for  the  defendants  in 
error,  after  stating  the  facts,  made  the  follow- 
ing points: 

1.  That  the  judge  having  determined  both  the 
facts  and  tbe  law,  this  writ  of  error  cannot  be 
sustained  upon  the  ground  that  improper  tes- 
timony has  been  admitted.  There  was  other 
testimony  in  the  case,  and  upon  that  alone  the 
judgment  may  here  be  founded. 

m«ld  v.  U.  8.,9  Pet.,  202;  U.  8.  v.  King,  7 
How.,  888;  We«nu-7.  George,  18  How.,  195,  196. 

2.  The  testimony  was  admissible  for  the 
purpose  of  showing  downright  fraud  on  the 
part  of  tbe  plaintiffs  in  error,  in  procuring  the 
acceptance. 

Bay  ley  on  Bills,  528;  Ledger  v.  Eu>en,  Feake, 
216. 

8.  The  evidence  was  admissible  for  the  pur- 
pose of  showing  the  consideration  on  which  the 
bill  was  accepted,  in  order  to  prove  a  failure  of 
consideration. 

Conpy'i  Heirs  y.  Dufan,  18  Martin,  90;  Ze 
Blane  v.  SangUer,  12  Martin,  402;  RussM  v. 
HM,  20  Martin,  558:  18  Johns.,  54;  2  Stark., 
166,204. 

4.  The  evidence  was  admissible  under  a 
plea  in  reconvention.  Thisis  a  Louisiana  con- 
tract. The  bill  was  drawn,  indorsed  and  ac- 
cepted in  Louisiana.  Both  the  lex  toei  contractus 
and  the  2ex/or»  are.  to  be  regarded  in  any  action 
upon  it. 

By  the  law  of  Louisiana  the  plaintiff  may 
plead  in  reconvention  any  damages,  even  un- 
liquidated damages,  if  they  are  necessarily  con- 
nected with  the  same  transaction.  Here,  the 
bill  was  accepted  in  payment  of  the  mill  and 
engine;  and  the  damages  arose  from  the  defects 
in  this  very  mill  and  engine. 

Code  of  Prac.,  874-877;  Boydy.Warfield,  6 
N.  S.,  671;  Orleans  Nav.  Co.  v.  Bingay,  6  N. 
8.,  688;  2N.  S.,  78,  122. 

Mr.  Justice  Nelson  delivered  the  opinion 
of  the  court: 
Thisis  a  writ  of  error  to  the  Circuit  Court  of 
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the  United  States  for  the  Eastern  District  of 
Louisiana.  Tlie  plaintiffs  seek  to  recover  tlie 
amount  of  a  bill  ot  escliange  drawn  by  the 
firm  of  Nicholson  &  Armstrong  upon  the  de- 
fendant for  $3,540.6S,  and  accepted  by  him  in 
favor  of  James  Arthurs  &  Brothers,  dated 
March  1,  1848,  and  payable  twelve  months 
from  date  and  indorsed  by  the  payees  to  the 
plaintiffs.  The  bill  of  exchange  is  set  forth  in 
the  petition  according  to  the  practice  in  the 
State  of  Louisiana,  with  a  prayer  that  the  de- 
fendant be  condemned  to  pay  the  amount  due. 

The  defendant  in  his  answer  denies  the  alie- 
^tions  in  the  petition;  and  also  sets  up,  that 
the  bill  was  accepted  for  the  balance  of  the 
price  of  a  sugar  mill  constructed  by  the  draw- 
firs,  for  his  plantation  in  West  Baton  Rouge; 
that  the  mill  was  badly  con.<itructed,  and  de- 
fective iKjtli  in  the  workmanship  and  materials, 
and  had  failed  In  its  operation  to  do  the  work 
intended;  that  on  makiig  known  the  defects 
to  the  drawers,  they  promised  to  send  compe- 
tent workmen  before  the  next  ensuing  season 
for  grinding  sugar,  to  make  the  necessary  re- 
pairs, and  put  the  mill  in  complete  working 
-order  at  their  own  expense;  that  confiding  in 
this  promise,  the  defendant  accepted  uncon- 
ditionally the  bill  in  question.  The  answer 
also  sets  forth  that  the  drawers  had  failed  to 
«end  hands  to  repair  the  mill  as  agreed,  where- 
by the  defendant  has  suffered  damages  to  the 
amount  of  $1,885.6.1,  which  sum  he  demands 
in  reconvention,  and  asks  judgment  against  the 
plaintiffs. 

The  defendant  further  sets  forth  that  the 
payees  and  indorsees  had  notice  of  the  defects 
in  the  mill  and  of  the  undertaking  of  the  draw- 
l's at  the  time  of  the  acceptance  before  the  ne- 
gotiation or  transfer  of  the  same. 

The  cause  was  tried  without  a  jury;  and  on 
the  trial  the  defendant  admitted  the  si^atures 
to  the  bill ;  and  also  gave  evidence  which  was 
Admitted  but  except^  to,  of  the  facts  set  up  in 
the  answer. 

The  court  gave  judgment  for  the  plaintiffs 
for  $1,748.60.  The  case  is  now  before  us  on  a 
writ  of  error  brought  by  the  plaintiffs  claiming 
that  they  were  entitled  to  judgment  for  the 
full  amount  oi  the  bill. 

Two  preliminary  objections  have  been  taken 
by  the  counsel  for  the  defendant  in  error:  1st. 
That,  inasmuch  [as  other  evidence  was  given 
on  the  trial  in  the  court  below  than  that  which 
has  been  brought  on  the  record,  or  is  found  in 
the  bill  of  exceptions,  for  aught  that  appears, 
the  judgment  may  have  been  founded  upon  that 
evidence.  2d.  That  the  cause  having  been 
tried  without  a  jury,  and  the  judge  having  de- 
termined the  case  upon  both  the  facts  and  the 
law,  error  will  not  lie  for  the  admission  of  im- 
proper testimony. 

It  was  decided  in  PkSUpt  v.  Pre*ton  6  How. 
278,  in  the  case  of  a  writ  of  error  to  the  Cir- 
cuit Court  of  the  United  States  in  Louisiana, 
and  where  the  trial  by  jury  had  been  waived, 
that  the  state  practice  regulating  appeals  for 
reviewing  the  decisions  of  the  inferior  courts, 
which  required  the  return  of  all  the  evidence 
to  the  appellate  court,  did  not  apply :  and.  that 
only  so  much  of  it  need  be  returned,  and,  in- 
deed, no  more  should  be  returned  than  was 
necessary  to  present  the  legal  questions  decided 
by  the  court,  and  which  were  sought  to  be  re- 
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viewed.  Evidence  bearing  exclusively  upon 
questions  of  fact  involved  in  the  cases  only  en- 
cumbers the  record  and  embarrasses  the  hearing 
in  this  court,  as  these  questions  are  not  the  8ut>- 
ject  of  review  on  error.  The  mere  fact,  there- 
fore, that  other  evidence  was  given  on  the  trial 
I)esides  that  which  is  found  in  the  bill  of  excep- 
tions furnishes  no  objection  to  an  examination 
of  the  questions  of  law  presented  by  it. 

If  that  evidence  bore  upon  these  questions, 
and  might  intluence  our  decision  upon  them, 
the  defendant  in  error  should  have  brought  it 
upon  the  record,  or  incorporated  it  in  the  bill 
of  exceptions.  His  neglect  to  do  so  implies 
that  it  could  properly  have  no  such  effect,  if 
returned. 

As  to  the  other  objection.  It  was  held  in 
Field  V.  Tlie  U.  8,9  Pet.,  183,  and  recog- 
nized in  several  subsequent  cases,  that  in  a 
cause  where  the  trial  by  jury  had  been  waived, 
the  objection  to  the  admission  of  evidence  was 
not  properly  the  subject  of  a  bill  of  exceptions; 
and  the  reason  given  is,  that  if  the  evidence 
was  improperly  admitted  this  court  would 
reject  it  and  proceed  to  decide  the  cause  as  if  it 
were  not  in  the  record.  This,  perhaps,  is  un- 
objectionable; it  certainly  is  so,  as  far  as  the 
evidence  improperly  admitted  bears  upon  a 
(question  of  fact  in  the  cause ;  for,  when  rejected, 
if  there  is  still  any  proper  evidence  tending  to 
support  the  judgment  of  the  court  below,  the 
decision  cannot  be  reviewed  on  a  writ  of  error. 
The  error  in  this  aspect  would  be  unimportant, 
because  not  the  subject  of  an  exception,  the 
question  involved  being  one  of  fact. 
_  If,  upon  the  rejection  of  the  evidence,  no  tes- 
timony would  remain  necessary  to  support  the 
judgment  of  the  court,  then  the  mistake  would 
be  one  of  law,  and  the  proper  subject  of  a  writ 
of  error. 

The  case  of  the  refusal  of  proper  evidence 
on  the  trial  is  subject  to  verv  different  consid- 
erations from  those  applicable  to  the  improper 
admission  of  it.  The  exclusion  ot  the  evidence 
might  change  the  legal  features  of  the  cause, 
and  lead  to  a  determination  of  it  upon  prin- 
ciples wholly  inapplicable,  in  case  the  evi- 
dence had  been  admitted ;  nor,  can  we  assume 
that  the  testimonv  offered,  and  rejected,  would 
have  been  proved,  if  it  had  not  been  excluded, 
and  revise  the  judgment  of  the  court  upon  that 
assumption,  because  the  offer  of  evidence  to 
prove  a  fact,  and  the  ability  to  make  the  proof, 
are  very  different  matters.  If  the  court  instead 
of  rejecting  had  allowed  the  evidence,  the  party 
might  have  failed  in  the  proof,  and  the  case  ia 
the  result  remain  the  same  as  before  the  im- 
proper exclusion. 

We  think,  therefore,  that  the  improper  rejec- 
tion of  testimony  on  the  trial  before  the  judge 
where  the  jury  has  been  dispensed  with,  should 
constitute  the  subject  of  review  on  the  writ  of 
error,  as  in  the  case  of  a  trial  before  the  jury. 

There  is  one  qualification  applicable  to  this 

ruliar  mode  of  trial,  that  should  be  noticed, 
the  testimony  rejected  is  but  cumulative, 
and  relates  exclusively  to  a  question  of  fact  in- 
volved in  the  psse,  the  rejection  may  be  imma- 
terial, as  the  decision  of  that  question  upon  the 
evidence  already  in  by  the  judge  may  be  re- 
garded as  well  warranted. 

This  principle  is  sometimes  applied  in  cases 
of  writs  of  error  where  the  trial  below  has  beea 
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before  a  jury,  if  it  lie  seea  tliat  the  admission 
of  tlie  testimony  could  not  have  properly  influ- 
enced tile  jury  to  a  different  conclusion  on  the 
question  of  fact.  The  cases  will  be  found  col- 
lected in  0)wen  and  Hill's  notes,  vol.  4,  pp. 
775-«,  (3d  ed.);  see,  also.  1  Duer,  (Sup.  C.  R. 
pp.  431-4.)  It  must  be  admitted  that  the 
courts  which  have  adopted  this  principle  apply 
it  with  great  caution  where  the  trial  has  been 
bad  before  a  jury,  and  require  a  clear  case  to 
lie  made  out  that  the  rejection  has  worked  no 
prejudice  to  the  party.  Other  courts  have 
denied  its  application  altogether,  and  refused 
to  look  into  the  record  to  see  whether  the  evi- 
dence might  or  might  not  have  influenced  the 
jury. 

la  cases  where  the  trial  bv  jury  has  bee^ 
waived,  and  the  facts  as  well  as  the  law  sub- 
mitt«d  to  the  judgment  of  the  court,  a  more 
liht-ral  application  may  be  safely  indulged; 
though,  if  the  determination  of  the  question 
of  fact  be  against  the  party  offering  the  evi- 
dence, we  do  not  perceive  why  the  rejection 
should  not  be  regarded  as  error,  reviewable  on 
a  bill  of  exceptions. 

A  more  difilcult  question  arises  in  these  cases 
where  the  facts  as  well  as  the  law  are  submitted 
to  the  court  iu  reviewing  on  exceptions  the 
correctness  of  the  ruling  of  the  law  involved  in 
rendering  the  judgment. 

In  trials  before  a  jury  these  come  up  on  the 
instructions  prayed  for,  or  by  exceptions  to  the 
charge.  Tlie  questions  of  law  are  thus  separat- 
ed from  the  questions  of  fact,  the  former  to  be 
determined  by  the  court,  the  latter  by  the  jury. 
But,  where  both  questions  are  submitted  to 
the  court,  and  both  determined  at  the  same 
time,  and  by  the  same  tribunal,  the  separation 
is  more  di£Bcult.  The  principles  of  law  appli- 
cable to  the  case  are  so  dependent  upon  tlie 
facts,  and  the  findiug  of  these  in  the  case  sup- 
posed exclusively  within  the  province  of  the 
judge  who  is  substituted  for  the  jury,  it  would 
seem,  as  a  general  proposition,  nearly  imprac- 
ticable for  the  ap))ellale  court  to  ascertain  from 
the  case  the  principles  of  law  that  had  governed 
the  decision:  especially  in  the  absence  of  his 
opinion  in  the  case. 

But  these  principles  must  be  ascertained,  to 
enable  the  court  to  review  them  on  a  writ  of 
error,  as  the  bill  of  exceptions  lies  only  upon 
some  point  arising  either  upon  the  admission  or 
refusal  of  evidence,  or  is  a  matter  of  law 
arising  from  a  fact  found,  or  not  denied,  and 
which  has  been  overruled  by  the  court  (4 
How.-,  297;  8  Johns.,  495:  8  Cai.,  108.) 

As  an  illustration  of  the  difficulty,  and  to  aid 
OS  in  the  solution  of  it,  we  may  refer  to  a  late 
Act  in  England,  and  the  decision  of  the  common 
bench  under  it.  It  is  the  Act  of  13  and  14 
Victoria,  ch.  01,  which  conferred  upon  the 
county  courts  a  limited  jurisdiction  In  civil 
cases,  and  gave  an  appeal  from  their  deteiini- 
natfan  "  in  a  point  of  law  or  upon  the  admis- 
lion  or  ration  of  evtdeTtee," — "  to  any  of  the 
superior  courts  of  common  law  at  West- 
minster." ' 

It  will  be  seen  that  an  appeal  is  given  here 
npon  the  same  ground  thai  a  bill  of  exceptions 
was  given  by  the  Statute  of  Edward  I.,  ch.  31. 
The  parlies  were  at  liberty  to  waive  a  trial  by 
jury,  and  submit  the  facts,  as  well  as  tlie  law, 
to  the  judge  of  the  C^nnty  Court.  A  case  came 
8w  17  Uow.  y.  8..  Book  15. 


up  before  the  common  bench,  that  had  been 
thus  submitt^.  involving  a  question  upon  the 
Statute  of  Limitations,  and  which  presented  the 
difficulty  we  are  now  considering. 

Maule,  J. ,  who  delivered  the  opinion  of  the 
court,  in  endeavoring  to  overcome  it,  oliserved: 
"  It  may  be,  that,  if  upon  the  case  stated  by  the 
parties  or  by  the  judge,  it  appears  to  the  court 
of  appeal  that  the  decision  which  has  l>een  come 
to  can  be  sustained  by  a  particular  view  of  the 
facts  which  'does  not  render  it  necessary  to 
arrive  at  the  conclusion  that  he  has  erroneously 
decided  the  point  of  law  before  him,  this  court 
may  have  no  power  to  review  the  judgment: 
yet  that,  where  it  is  manifest  from  the  facts 
slated,  that  in  order  to  arrive  at  the  conclusion 
he  has  arrived  at,  the  judge  must  have  decided 
a  matter  of  law  in  a  certain  way,  that  will  he  a 
determination  in  point  of  law,  with  respect  to 
which  an  appeal  will  lie.  So,  that,  supposing 
there  be  a  judgment  which  can  be  sustained, 
consistently  with  the  law,  by  any  view  that  can 
be  taken  of  the  facts  stated,  such  a  judgment 
probably  cannot  be  reversed ;  yet,  still,  where 
the  judge  states  the  facts  which  were  before 
him,  and  these  facts  will  sustain  his  judgment 
upon  one  view  of  the  law  only,  and  that  an 
incorrect  one,  this  court  may  have  jurisdiction 
to  entertain  the  appeal." 

This  view  is  directly  applicable  to  the  case  of 
a  bill  of  exceptions  where  the  jury  has  been 
dispensed  with,  and  the  judge  substituted  in  its 
place,  to  pass  upon  the  facts  as  well  as  the  law, 
and  furnishes  the  rule  by  which  the  point  of 
law  may  be  ascertained  that  was  decided  in 
rendering  the  judgments  intended  to  be  re- 
viewed. 

In  order,  however,  to  disembarrass  the  pro- 
ceedings as  far  as  practicable  in  this  peculiar 
mode  of  the  trial  of  a  common  law  case,  and  to 
enable  the  appellate  court  to  re-examine  the 
point  or  points  of  law  involved,  the  counsel, 
after  the  close  of  the  evidence,  should  present 
the  propositions  of  law  which,  it  is  claimed, 
should  govern  the  decision;  and  the  court 
should  state  the  rulings  thereon,  or  in  coming 
to  its  determination.  And,  in  the  return  to  the 
writ  of  error  so  much  of  the  evidence,  and  no 
more,  should  be  incorporated  in  the  bill  of  ex- 
ceptions as  was  deemed  necessary  to  present 
the  points  of  law  determined  against  the  party 
bringing  the  writ.  No  technical  exception  need 
be  stated  except  in  the  case  of  the  rejection  or 
admission  of  evidence.  As  the  rulings  in  the 
final  determination  do  not  take  place  upon  the 
trial,  or  need  not,  the  exception  would  be 
impracticable. 

We  have  stated  more  at  large,  the  proper 
practice  in  bringing  up  for  review  cases  of  this 
peculiar  character,  than  was  necessary  to  the 
disposition  of  the  one  before  us,  as  they  are 
frequently  occurring,  and  the  practice  govern- 
ing them  not  very  well  settled. 

As  it  respects  the  case  in  hand,  we  have  al- 
ready shown  that  the  state  practice  of  Louisi- 
ana in  appeals  does  not  apply  to  the  case 
of  writs  of  error  from  this  court  to  the  circuit 
courts;  and  hence  the  circumstance,  that  other 
evidence  had  been  given  and  was  before  the 
court  than  what  appeared  in  the  bill  of  ex- 
ceptions, furnished  no  objection  to  the  reex- 
amination  of  the  point  of  law  there  presented; 
and  that  if  the  other  evidence  wai  deemed 
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materiat  it  should  have  been  brought  upon  the 
record  by  the  defendant  in  error.  ,We  must 
assume,  therefore,  that  the  bill  of  exceptions 
contains  all  the  testimony  deemed  material  to 
raise  the  point  of  law  involved. 

That  shows  the  admission  of  the  proof  of  a 
state  of  facts,  as  a  special  defense  to  the  bill  of 
e.\change  which  had  been  set  up,  and  the  only 
one  set  up,  in  the  answer,  namely: that  the  bill 
liiid  been  accepted  for  the  balance  of  the  price 
of  a  sugar  mill  constructed  and  sold  to  the 
defendant  by  the  drawers  that  the  mill  was 
badly  constructed,  and  defective  in  workman- 
ship and  materials,  that  at  the  time  of  the 
acceptance,  the  drawers  promised  at  some 
future  day  to  make  the  necessary  repairs; 
that  they  had  failed  to  make  them,  by  which 
the  defendant  had  suffered  damage  to  the 
amount  of  $1,835.60,  which  he  claimed  in 
abatement  of  the  face  of  the  acceptance,  and 
that  the  plaintiffs  had  notice  of  these  facts  be- 
fore the  transfer  of  the  paper  to  them. 

The  court  below  reduced  the  recovery  to 
$1 ,743.50,  which  must  have  been  on  the  ground 
of  this  special  defense,  as  no  other  appears  in 
the  record. 

Now,  we  agree  that,  if  this  suit  had  been 
between  the  original  parties,  the  defense  would 
have  been  unobjectionable.  (9  How.,  218; 
Code  of  Prac.,  374.  377;  6  N.  8.,  671,  688.) 
But,  the  plaintiffs  are  bona  flde  holders  of  the 
paper,  for  value,  and  therefore  not  subject  to 
this  defense,  or  to  any  abatement  of  the  face  of 
the  bill,  arising  out  of  the  transaction  between 
the  original  parties. 

It  is  true,  the  plaintiffs  knew,  at  the  time 
they  took  the  paper,  that  it  was  given  as  part 
'  of  the  price  for  the  sugar  mill,  and  that  the  mill 
had  been  defectively  constructed;  but  they 
also  knew  that  the  defendant,  upon  the  promise 
of  the  builders  to  make  the  necessary  repairs, 
had  agreed  to  accept  the  bill  unconditionally 
and  bad  accepted  it  accordingly.  They  knew, 
therefore,  that  he  looked  to  this  undertaking 
for  indemnity,  and  not  to  any  conditional 
liability  upon  the  acceptance. 

The  transaction,  therefore,  which  is  brought 
home  to  the  plaintiffs,  lays  no  foundation,  in 
law  or  equity,  to  impeach  the  paper  in  their 
hands. 

The  ruling  of  the  court  below,  in  this  respect, 
was  consequently  erroneous,  and  the  Judgment 
must  be  reversed. 

Judgment  reversed  and  eaute  remanded. 

Cited-18  How.,  61:  20  How.,  434;  1  WaU.,10S;  4 
WaU.,l»l;«  Wall.,  481. 


PIERRE   BARRIBEA.U  and  EUPHRASIE 
T.  PV^RRY,  Appellants, 

V. 

JOSHUA  B.  BRANT. 

(See  S.  C,  1 7  How.,  48-46.) 

Tnutt — eubttitutton   of  repreeeniaUve*  of  de- 
eeated  party — Abalemeni. 


NOTK.-i3e«i,  when  vitid  livrfrand,  infaniiy,  Arunk- 
eniietK,  liuieiai,  undue  injtuence,  imhecility,  infancy, 
or  fraud  <m  marriagcfmni  xoard  to  guardian,  ctstui 
que  trust t<)  truKfee, /rt>m  heirto  executor.  See  noie  to 
Harding  v.  Handy,  11  Wht-at.,  10a. 

Deatit  of  parttea,  effect  on  kuU.  Bee  note  to  Green 
V.  Wtttldiu,  6  Wheat.,»IO. 


A  deeded  land  to  B.  io  trust  for  A  during  life, 
and  after  his  deatli  for  bis  two  aonsand  a  daughter; 
held  that  an  equitable  Interest,  as  teuanta  in  com- 
mon. In  fee  simple,  was  secured  to  the  three  ehll- 
dren  by  the  deed ;  and  that,  after  A's  death,  1  beir 
conveyances,  and  that  of  the  trustee,  (Missed  the 
whole  interest,  leiral  and  equltabio,  to  the  pur- 
f*hflfior 

[7pon  the  facts,  held  that  fraud  in  the  convey- 
ances was  not  sustained. 

Whore,  soon  after  the  action  was  commenced,  a 
plaintiff  conveyed  hie  Interest  to  a  trustee,  and 
died  after  appeal  to  this  court,  held,  the  trustee  ac- 
quired no  new  Interest  by  his  death,  and  could 
not  be  substituted  as  his  representative,  on  the  ap- 
peal. The  only  persons  who  can  appear,  in  bis  stead, 
are  those,  who,  upon  bis  death,  succeed  to  the  in- 
terest he  then  bad. 

Where  the  death  of  a  party  was  suggested  at  De- 
cember Term,  1851,  and  his  legal  representatives 
did  not  appear  by  Dooember  10,  Term,  1854.  held, 
that  under  rule  61,  the  bill  must  as  to  him  be  en- 
tered aluted. 

Argued  Dee.  U,  1854.     Decided  Dee.  19,  IS64. 

APPEAL   from  the  District  Court  of  the 
United  States  for  the  District  of  Missouri. 
The  case  is  stated  by  the  court. 
Mr.  WorthlnKton  and  Mr.  Saethen  for 
appellants.    Mr.  A.  H.  LAirrence  for  ap- 
pellee. 

Mr.  ChirfJattiee  Taney  delivered  the  opin- 
ion of  the  court. 

This  is  an  appeal  from  the  decree  of  the 
Circuit  Court  of  the  United  States  for  the 
District  of  Missouri,  sitting  as  a  court  of  equity. 

The  case  is  this:  Pierre  Barribeau  was  seised 
in  fee  simple  of  a  lotof  ground  in  the  Town  of 
St.  Louis:  and  by  deed  dated  May  8,  I8i9, 
conveyed  it  to  Joseph  White,  in  trust  for  the 
grantor  during  bis  life,  and  after  his  death  for 
his  two  sons,  Adrian  and  Pierre,  and  bis  adopt- 
ed daug:hter,  Euphrasie,  who  had  grown  up  in 
his  family. 

After  the  death  of  the  grantor,  his  sons, 
Adrian  and  Pierre,  and  White,  the  trustee, 
joined  in  a  deed  to  Brant,  the  appellee,  for  all 
the  interest  of  the  two  sons  in  the  lot.  But  at 
the  time  this  deed  was  made,  Pierre  bad  not 
attained  the  age  of  twenty-one  years.  Sub!>e- 
quently,  however,  he  executed  a  deed  of  con- 
firmation, and  in  that  deed  professed  to  convey 
two  undivided  third  parts  of  the  premises. 

Euphrasie,  the  adopted  daughter,  executed 
a  deed  to  Amarinth  Loiselle,  purporting  to  con- 
vey the  whole  of  this  lot.  And  afterwards  she 
and  Amarinth  made  separate  deeds,  on  the 
same  day,  to  Samuel  Merry,  for  her  tliird  part 
of  the  premises;  and  Merry  afterwards  coiiveyed 
to  Brant.  If,  therefore,  the  several  deeds  above 
mentioned  are  valid,  Brant  is  entitled  to  the 
whole  lot. 

Adrian  died  intestate  and  without  issue.  And 
after  his  death  Pierre  and  Euphrasie  filed  this 
bill,  charging  that  all  of  the  deeds  made  by 
them  res{)ectively,  and  by  Adrian  in  his  life- 
time, were  obtained  by  misrepresentation  and 
fraud;  that  they  were  illiterate  and  did  not 
understand  the  object  and  effect  of  these  instru- 
ments when  the^  were  executed;  and  that  the 
consideration  paid  was  far  below  the  real  value 
of  the  property.  The  bill  further  chargtd  that 
Pierre  was  still  under  the  age  of  twenty-one 
when  he  made  the  deed  of  contlrmalion. 

The  answer  of  Brant  denies  all  fraud  and 
misrepresentation,  and  avers  that  the  parties 
were  perfectly  aware  of  the  cdntenta  of  the 
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several  instnimentg  when  they  were  executed, 
and  that  the  price  was  a  fair  one  according  to 
the  value  of  the  property  at  that  lime;  and  tliat 
Pierre  was  of  full  age  when  he  uiatie  the  deed 
uf  conlimiation. 

Many  witnesses  were  examined  by  the  parties 
in  support  of  their  respective  allegations,  and  at 
the  final  hearing,  the  bill  of  the  complainants 
was  dismissed  by  the  Circuit  Court.  And  from 
this  decree  the  complainants  have  brought  this 
appeal. 

It  would  be  t«dious  and  useless  in  this  opin- 
ion, to  go  into  an  examination  of  the  testimony 
jjiven  by  the  different  witnesses.  Much  of  it 
ha-s  very  little  if  any  bearing  upon  the  question 
in  dispute.  It  is  very  evident  indeed  that 
the  complainants  were  illiterate  and  weak- 
minded.  But  there  is  Mbumlont  proof  that  they 
were  perfectly  aware  of  the  contents  of  the 
Miveral  instruments,  and  of  the  object  and  pur- 
piKrC  for  which  they  wj-re  executed.  And  al- 
though the  prices  paid  for  the  different  interests 
were  undoubtedly  very  moderate,  yet  they  were 
Dot  so  inadequate  as  to  authorize  the  court  to 
declare  the  deeds  void  on  that  ground.  The 
inadequacy  must  he  tested  by  the  value  of  the 
property  at  the  time  of  the  sales,  and  not  by  its 
present  value.  The  flrst  deed  from  the  two 
harribeatis  and  While  to  the  respondents  was 
made  September  3,  1833.  The  deed  of  conflr- 
mutiou  from  Pierre,  August  7,  1830;  and  the 
deeds  from  Euphrasie.  and  Amarinth  Loiselle 
to  Merry,  February  1,  1836.  The  complainants 
did  not  seek  to  disturb  these  conveyances  or 
lake  any  measures  to  impeach  them,  until 
March  20,  1849,  when  this  bill  was  tiled,  and 
when  property  in  81. Louis  wa.s  greatly  enhanced 
in  value  as  compared  with  its  value  in  1833 
and  1836  It  is  perhaps  the  great  increase  In 
the  value  of  this  property  between  the  time  of 
the  several  sales  and  the  time  of  filing  this  bill 
that  has  led  to  this  controversy.  But  upon  the 
evidence  in  the  record  we  think  the  charge  of 
fraud  and  misrepresentation  is  not  sustaued, 
and  that  there  is  sufficient  proof  that  Pierre 
was  of  full  age  at  the  time  the  deed  of  confir- 
mation was  executed. 
It  has  been  contended  on  the  part  of  the  com- 

Slainaiits,  that  under  the  deed  from  Pierre 
larribeau  the  elder,  to  White,  the  three  eetttiin 
que  trutt  took  a  joint  interest,  and  that  upon 
the  death  of  one  or  more  of  them  without  law- 
ful i«8ue,  the  share  of  the  deceased  was  limited 
over  to  the  survivors  or  survivor.  And  as  Adrian 
died  before  the  filing  of  the  bill,  and  Pierre  has 
died  pending  this  appeal ;  and  both  of  them  with- 
out lawful  issue,  Euphrasie,  the  surviving  com- 
plainant, claims  the  entire  lot,  by  virtue  of  the 
limitations  over  in  the  deed  of  trust.  And  if 
this  be  the  construction  of  the  deed,  she  is  en- 
titled to  a  decree  for  the  shares  of  the  two  sons, 
although  she  has  sold  and  conveyed  her  own 
une  third  as  above  stated. 

But  this  construction  cannot  be  maintained. 
The  trust  deed,  it  is  true,  is  unskillfuUy  drawn. 
But  it  is  verr  clear,  upon  the  whole  instrtiment 
that  aa  equitable  interest  as  tenants  in  common 
in  fee  simple  was  secured  to  them  by  the  deed; 
and  that  their  conveyances,  together  with  that 
of  the  trustee,  passed  the  whole  interest,  legal 
and  equitable,  to  tlie  respective  purchasers. 

It  appears  that  shortly  after  this  bill  was  tiled, 
Pierre,  the  complainant,  conveyed  uU  his  inter- 
tSee  17  How. 


est  in  the  property  to  Benjamin  A.  Massey,  in 
trust  for  a  natural  daughter,  born  of  an  Indian 
mother  and  living  in  the  Indian  country:  and  a 
motion  has  been  made  to  make  him  a  party 
in  this  court,  as  the  representative  of  Pierre. 

The  decision  of  this  motion  either  way  could 
have  no  influence  upon  the  rights  of  the  par- 
ties. For  as  the  court  is  of  opinion  that  the 
deed  of  confirmation  made  by  Pierre  was  valid 
and  conveyed  his  one  third  to  the  appellee,  the 
decree  in  the  court  below  dismissing  the  bill 
roust  be  affirmed,  even  if  Massey  was  permitted 
to  appear. 

But  in  this  stage  of  the  proceedings  he  can- 
not be  permitted  to  become  a  party,  as  the  rep- 
resentative of  Pierre.  The  bill  was  filed  by 
Pierre,  and  this  appeal  taken  by  him.  He  has 
died  pending  this  appeal ;  and  the  onlv  persons 
who,  upon  principles  of  law  and  the  rules  of  this 
court,  can  be  permitted  to  appear  in  his  stead, 
are  those  who,  upon  his  death,  succeed  to  the 
interest  he  then  had,  and  upon  whom  the  estate 
then  devolves. 

But  the  interest  of  Massey  was  acquired  in 
the  lifetime  of  Pierre;  and  no  new  interest  ac- 
crued to  him  upon  Pierre's  death;  and  if  be  de- 
sired to  become  a  party  in  order  to  maintatn  bis 
rights  as  trustee,  ho  should  have  applied  for 
leave  to  become  a  complainant  while  the  case 
was  pending  in  the  Circuit  Court.  The  estate 
has  not  devolved  upon  him  by  the  death  of 
Pierre,  and  he  has  the  same  interest  now  which 
he  had  upon  the  execution  of  the  deed ;  and  has 
no  greater  right  to  become  a  party  here  after 
Pierre's  death  than  he  had  before. 

In  the  opinion  of  the  court,  therefore,  as 
Pierre'sdeath  was  suggested  at  December  Term, 
1851,  and  his  legal  representatives  have  not 
appeared  by  the  lUth  day  of  this  term,  the  bill 
must,  as  to  him,  be  entered  abated  under  the 
61st  rule  of  this  court.  And  as  regards  Eu- 
phrasie, the  other  complainant,  it  must  be  dis- 
missed with  costs. 

Appeal,  an  U>  Pierre  Barribeau,  abated,  uwler 
61»t,rule,  and  dUmisned  with  coats  asto  Baphram 
8.  Perry. 

ated.-n  Bk.  Vteg.,  672. 


GREY  P.  WEBB  bt  al..  Plaintiff*  in  Error, 

e. 
JOHN   DEN,   Lessee  of  Pollt  Weathbr- 

HBAD. 

(See  8.  C,  17  How.,  677-680.) 

Deed — informal  aeknmcledgment  by  a  Tennessee 
law,  after  twenty  ycari  registry,  does  not  in- 
txtlidute  deed — deed  containing  only  "  release 
and  quitelaim  forever  "  it  valid — deed  to  "the 
detisees  of  A  "  tuffleiently  describes  grantees — 
release  of  title,  when  valid,  without  words  of 
inheritance — record,  evidenee  as  to  title. 

An  Act  of  Tennessee,  tbat  a  deed,  rcgristered 
twenty  years  or  more,  shall  be  presumed  to  be  on 
lawful  HUthority.  thnugrh  the  eerlincate  of  acknowl- 
edgment was  Inftirinal  or  not  rcgif^tiTHd,  is  not  a 
reirospiictive  law,  and  Justilled  the  adiiiif>sfnn  in 
evidence  of  a  cortltlod  copy  <>f  d<-cd,  with  iiiip<T- 
fect  ackn(>wledi;iucnt,reKiBtored  more  than  twenty 
years. 

A  deed,  not  containing:  the  words  (rive,  irriint, 
bargalu,  sell,  Jcc.,  t)ut  only  "  a  release  and  quitclaim 
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forerer  unto  the  lescatees  and  devisees  of  A  B,  de- 
ceased," is  valid  and  contains  a  sufficient  descrip- 
tion or  tbeKrantees, 

BeinK  a  release  of  the  bare  legal  title  to  equi- 
table owners  in  fee,  on  partition  between  tbem  as 
tenants  in  common.  It  Is  no  objection  that  it  has 
no  words  of  Inheritance. 

The  common  law  requirement  of  words  of  In- 
berltance  in  a  release  between  tenants  in  common. 
Is  rounded  on  feudal  reasons,  wblcb  have  no  appli- 
cation when  the  release  Is  to  the  equitable  owner 
in  fee. 

A  record  of  partition  as  a  muniment  of  plaint- 
iffs title,  is  evidence.  It  Is  not  objectionable  be- 
cause it  is  res  inter  allot  aeta. 

(Mr.  Justice  Catboh  did  not  sit  In  this  catise.) 

Argued  Dee.  18Si.  Decided  Dee.  19,  ISSi. 

N  ERROR  to  the  Circuil  Court  of  the  United 

States  for  the  Middle  District  of  Tennessee. 

The  case  is  stated  by  the  court. 

Me»«r».    Francis  D.   Tom  and   Oillett 

for  plaintiff  in  error.  Mr.  Me^a  for  defendant 


I 


Mr.  JiuUu  Orier  delivered  the  opinion  of 
the  court: 

On  the  trial  of  this  case,  the  plaintiff  below 
having  shown  that  the  lessor  of  plaintiff  was 
was  one  of  the  children  of  Anthony  Bledsoe — 
also  the  will  of  Anthony  Bledsoe,  and  a  grant  of 
live  thousand  acres  of  land,  bythe  State  of  North 
Carolina  to  Nicholas  Lang — offered  in  evidence 
a  copy  of  a  paper  writing  purporting  to  be  a  deed 
from'jolin  J.  Lang,  Basset  Stith,  and  Mary  his 
wife,  and  otiiers,  devisees  of  the  legal  estate,  to 
the  "  legatees  and  devisees  of  the  late  Anthony 
Bledsoe,"  for  the  one  fourth  part  of  said  tract, 
or  1 ,250  acres,  b^  certain  metes  and  bounds. 
This  copy  is  ccrtiQcd  by  the  register  of  Maury 
County,  Tcouessce,  as  there  recorded  on  the 
lltb  of  January,  1809.  The  defendants  ob- 
jected to  the  admission  of  this  copy  as  evi- 
dence, "because  it  was  not  duly  proved,  ac- 
linowledged  or  authenticated,  so  as  to  entitle 
the  same  to  registration,  and  tliere  was  no  proof 
of  the  acknowledgment  or  privy  examination 
of  Mary  Stith,  the/e;n«  covert,  and  that  the  reg- 
istration of  said  deed  being  unauthoriis^d,  a 
copy  would  not  be  read."  ITie  court  overruled 
the  objection,  and  permitted  the  deed  to  be  read 
and  the  exception  to  this  ruling  is  chiefly  relie<l 
on  as  a  ground  for  reversing  the  judgment  of 
the  court  below. 

The  acknowledgment  certified  by  this  deed, 
which  reports  to  have  Ix.'cn  taken  in  open  court, 
in  Halifax  County,  North  Carolina,  at  Novem- 
ber Sessions,  1807,  is  admitted  not  to  have  been 
such  as  the  Registration  Acts  then  required,nor 
was  it  certified  under  the  seal  of  the  court,  as 
required  by  law.  But  an  Act  was  passed  in 
1889,  by  the  Legislature  of  Tennessee,  the 
9th  section  of  which  contains  the  following 
provision:  That  whenever  a  deed  has  been 
registered  "twenty  years  or  more,  the  same 
shall  be  presumed  to  be  upon  lawful  authority, 
and  the  probate  shall  be  good  and  effectual, 
though  the  certificate  on  woich  the  same  has 
been  registered  has  not  been  transferred  to  the 
register's  books,  and  no  matter  what  has  been 
the  form  of  the  certificate  of  probate  or  ac- 
knowledgment." 

In  the  early  scltlement  of  most  of  our  Slates, 
the  forms  of  conveyances  of  land  were  very 
simple;  and  they  were  usually  drawn  either  by 
the  parties  themselves,  or  by  pcnons  equally 

8(i 


ignorant  of  the  proper  forms  of  certificates  of 
acknowledgment  required  by  law. 

In  some  slates,  the  statutes  concerning  ac- 
knowledgments and  registry  were  stringent, 
while  the  practice  was  loose  and  careless.  And, 
in  some,  the  courts  by  unnecessary  strictness  in 
their  construction  of  the  statutes,  added  to  the 
insecurity  of  titles,  in  a  country  where  too  many 
have  acted  on  the  supposition  that  everyone 
who  can  write  is  fit  for  a  conveyancer.  The 
great  evils  likely  to  arise  from  a  strict  construc- 
tion applied  to  the  bojui  fide  conveyances  of  an 
age  so  careless  of  form,  have  compelled  legis- 
latures to  quiet  titles  by  confirmatory  acts,  in 
order  to  prevent  the  most  gross  injustice. 

The  Act  in  question  is  one  of  these;  it  is  h 
wise  and  just  Act;  it  governs  this  chso,  and  jus- 
tifies the  court  in  admitting  this  deed  in  evi- 
dence. It  was  registered  in  1809,  and  some  of 
the  grantees  have  been  in  possession  under  it 
ever  since.  After  such  a  length  of  time,  the 
law  presumes  it  to  have  been  registered  on  law- 
ful authoritv,  without  regard  to  the  form  of 
certificate  of  probate  or  acknowledgment.  An 
a  legal  presumption  it  is  conclusive  that  the 
deed  was  properly  acknowjedged,  although  tb« 
contrary  may  appear  on  the  face  of  the  papers. 

It  is  not  a  " retra«<pective  law"  under  the 
Constitution  of  Tennessee,  which  the  Legisla- 
ture is  forbidden  to  pass.  It  is  prospective;  de- 
claring what  should  thereafter  be  received  in 
courts  as  legal  evidence  of  the  authenticity  of 
ancient  deeds.  It  makes  no  exception  as  to  the 
rights  of  married  women,  and  the  courts  can 
make  none.  Informalities  and  error!)  in  the  ac- 
knowledgment otfeme*  eozert,  are  those  which 
the  carelessness  and  ignorance  of  conveyancers 
were  most  liable  to  make,  and  which,  most  re- 
quired such  curative  legislation. 

The  registration  being  thus  validated,  copies 
of  such  deeds  stand  on  the  same  footing  with 
other  legally  registered  deeds,  of  which  copies 
are  made  evidence  by  the  law. 

The  objections  to  the  form  of  this  deed,  that 
it  has  no  effective  words  of  grant  to  convey  a 
fee,  nor  states  a  consideration,  nor  sufflciently 
describes  the  grantees,  cannot  bo  supported.  It 
is  true,  it  is  a  very  informal  conveyance, 
but  it  contains  enough  within  it  to  show  its 
validity.  It  appears  tliat  Anthony  Bledsoe,  as 
locator  of  the  land  for  Lang,  was  entitled  by 
their  contract  to  one  fourth.  The  whole  legal 
title  was  in  LangV devisees,  the  equitable  title 
to  one  fourth  in  Bledsoe's  devisees.  The  di-cd 
does  not  contain  the  words  give,  grant,  bargaia 
and  sell,  &c.,  but  only  "  a  release  and  quitclaim 
forever,  unto  the  legatees  and  devisees  of  Aji- 
thony  Bledsoe,  dec^sed."  The  will  of  Bledsoe 
is  in  evidence.  The  deed,  by  this  dcwription, 
necessarily  refers  to  that  instrument  to  ascertain 
the  persons  who  are  such  "  legatees  and  devi- 
sees," and  thus  far  incorporates  it.  It  con- 
tains, therefore,  a  sufficient  description  of  the 
grantees. 

It  has  no  words  of  inheritance,  because  it  is 
a  release  of  the  bare  legal  title  to  equitable 
owners  in  fee,  on  partition  between  them  as 
tenants  in  common.  Tliis  appears  on  the  face 
of  the  deed.  The  consideration  of  the  convey- 
ance is  stated  to  be  a  reUmsc.  on  behalf  of  the 
grantees,  "of  all  claims  under  a  certain  con- 
tract," &c.  By  the  common  law.  there  is  a  dis- 
tinction between  a  release  by  one  joint  tenaat 
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to  another,  and  the  same  as  between  tenants  in 
common;  the  first  requires  no  jrords  of  inherit- 
ance, but  the  latter  does.  But  this  technical 
distinction  Is  founded  on  feudal  reasons  with 
respect  to  liveiy  of  seisin,  which  have  no  appli- 
cation where  the  release  is  to  the  equitable 
owner  in  fee.  By  the  Statutes  of  Tennessee, 
registering  the  deed  is  the  only  livery  of  seisin 
required. 

But  whether  the  deed  passed  the  legal  estate 
10  fee  or  not,  was  a  question  not  arising  in  the 
case,  as  the  lessor  of  plaintiff  was  one  of  the 
devisees  of  Anthony  Bledsoe,  and  therefore  one 
of  the  original  grantees  in  the  deed,  and  had  a 
l^al  as  well  as  equitable  estate. 

The  objection  to  the  record  of  partition  be- 
tween the  heirs  or  devisees  of  Nicholas  Lang, 
because  it  was  re»  inter  alio*  acta,  ought  not  to 
have  been  made.  The  authenticity  of  the  record 
was  not  disputed,  and  if  it  bad  any  legal  bear- 
ing whatever  on  the  title  of  the  plaintiff,  the 
defendants,  who  had  as  yet  shown  no  title,  can-, 
not  object  to  the  muniments  of  plaintiffs'  title, 
when  offered  in  evidence,  whether  they  be 
deeds,  wills  or  partitions,  "because  they  are 
ra  inter  oUm  acta." 

The  judgment  of  the  Circuit  Court  it  therefore 
affirmed. 


THE  TROY  IRON  AND  NAIL  FACTORY, 
AppeUantt, 

V. 

GEORGE  ODIORNE,  Jk.,  and  FRANCIS 
ODIORNE. 

(See  8.  C.,-n  How.,  78-74.) 

Patent* — machine  eonttrvcted  before  patent  ap- 
plied for,  no  infringement. 

Where  a  machine  is  conetructed  by  one,  before 
the  application  for  a  patent  tiy  another,  the  former 
machinv  is  no  infringement  of  the  patent  of  the 
latter. 

(Mr.  Justice  Ccrtis,  having  been  of  counsel,  did 
not  sit  la  this  causej 

Argued  Dee.  8,  lS6i.       Decided  Dee.  SO,  185k- 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Massa- 
chusettj). 

The  Troy  Iron  and  Nail  Factory  filed  their 
bill  in  the  Circuit  Court  of  the  United  States 
for  the  District  of  Massachusetts,  for  the  pur- 
pose of  restraining  the  respondents  from  in- 
frioging  certain  letters  patent,  granted  to  Henry 
Borden,  September  2,  1840,  and  by  him  as- 
signed to  the  complainants. 

The  court  rendered  a  decree,  dismissing  the 
bill,  from  wb|ch  decree  the  present  appeal  is 
taken. 

The  case  is  stated  by  the  court. 

Mr.  George  T.  CortU  for  the  appellant. 

Mr.  Justiee  Catron  delivered  the  opinion 
of  the  court: 

Henry  Burden  obtained  a  patent  in  1840  for 
a  machine  to  make  hook-headed  spikes.  He 
applied  for  the  patent  on  the  18th  of  April,1839. 
It  was  assigned  to  the  Troy  Iron  and  Nail  Com- 
pany, wbo  filed  a  bill  against  the  Odiomcs  to 
enjoin  them,  and  for  an  account  for  using  a 
ouchine  to  make  similar  spikes;  and  which 
8m  17  How. 


machine  It  is  alleged  infringed  the  monopoly 
secured  to  Burden  by  his  patent  of  1840.  The 
case  was  brought  to  a  hearing  on  the  following 
stipulation : 

"  The  defendants  agree  not  to  deny  the  va- 
lidity of  the  complainant's  patent,  provided  they 
make  out  their  title  to  the  said  letters  patent  to 
be  good. 

"They  also  agree  not  to  deny  that  the  ma- 
chine complained  of  in  the  complainant's  bill 
is  an  infringement  on  the  patent  granted  to  H. 
Burden,  on  August  4.  1840. 

"If  the  complainants  shall  establish  their  ti- 
tle to  the  letters  patent  aforesaid,  the  proper 
decree  may  be  entered  for  the  coraplainanis. 
unless  the  defendants  shall  prove  that  the  spike 
machine  used  bv  them,  and  complained  of  in 
the  bill  aforesaid,  was  con!^tructed  prior  to  the 
alleged  application  of  H.  Burden,  made  April 
18,  1889,  for  letters  patent  therefor,  according 
to  the  provisions  of  the  Statute  of  the  Unile<i 
States,  1839,  chap.  88,  sec.  7;  or  was  the  result 
of  an  independent,  original  invention,  prior  in 
time  to  the  invention  of  the  said  Bunden;  in 
cither  of  which  cases  the  proper  decree  shall  be 
entered  for  defendants." 

The  only  question  presented  for  our  consid- 
eration on  the  stipulation  is,  whether  the  ma- 
chine employed  by  the  appellees  was  constructed 
prior  to  April  18,  1839,  when  Burden  made 
application  at  the  Patent  Office  for  his  patent. 

The  machine  complained  of  was  built  by 
Richard  Savary,  for  the  Boston  Iron  Company, 
in  the  spring  of  1889,  and  obtained,  by  the  ap- 
pellees, by  assignment.  Savary  was  the  pat- 
entee of  a  machine  to  make  ship  and  boat 
spikes,  and  at  the  suggestion  of  the  agents  of 
the  Boston  Iron  Company  added  an  attachment 
of  an  apparatus  to  make  a  hook  head  to  spikes; 
the  process  for  making  which  Savary  deposes 
he  discovered  in  August,  1838.  The  time  at 
which  this  apparatus  was  attached  to  the  ma- 
chine (substantially  complete  in  Us  operntive 
parts)  is  the  time  when  the  machine  complained 
of  was  "constructed,"  in  the  sense  of  the  stipu- 
lation; it  not  being  necessary  that  the  machine 
should  be  geared  and  doine  work.  We  arc 
satisfied  that  it  was  set  up  and  substantially  fin- 
ished before  the  18th  of  April  1889.  and  there 
fore  order  the  decree  below  to  be  afiirmed. 

Affirmed  with  costs. 


JOSEPH  BATTIN,  patentee,  and  SAMUEL 

BATTIN,  Assignee,  Plaintiffs  in  Sh-ror, 

n. 

JAMES  TAQGERT.  Deft,  in  Er., 

SAME 

e. 

ROBERT  RADCLIFFE  bt  al..  Defts.  in  Kr. 

SAME 

0. 

JOHN  G.  HEWES,  Deft,  in  Er. 

(See  S.  C,  17  How.,  77-86.) 

Patents — re-issue  of,  must  be  for  tame  invention 
— questions  for  jury. 

Wberc  there  is  a  defect  in  the  specifications,  or 
claim,  for  a  patent,  the  patentee  may  surrender  It, 
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and  by  amended  specIflcftUon  or  claim,  cure  the 
defect. 

The  re-isBucd  patent  must  be  lor  the  game  Inven- 
tion substantially ;  a  new  and  different  Invention 
cannot  be  claimed. 

Whether  the  speclflcatlons.  Including  the  claim, 
are  so  precise  as  to  enable  any  person  skUied  in  the 
structure  of  machines,  to  make  the  one  described, 
is  a  question  for  the  Jury.  The  novelty  of  the  in- 
vention :  whether  the  renewed  patent  is  for  same 
invention:  whether  the  Invention  has  been  aban- 
doned to  the  pulilic;  the  identity  of  the  machine 
used  by  defendant  with  that  of  plaintiffs,  and 
whether  they  have  been  constructed  and  act  on 
same  principle ;  are  also  questions  of  fact  for  the 
Jury. 

Arffued  Dee.  8,  1854.       Decided  Dee.  18, 1854. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsyl- 
vania. 

The  following  is  the  statement  of  the  facts 
in  the  case,  as  given  by  the  counsel  for  the  de- 
fendants: 

On  the  6th  of  October,  1843,  Joseph  Battin, 
alleging  that  he  had  "invented  a  new  and  useful 
machine  for  effecting  simultaneously  the  break- 
ing and  screening  ofcoal,"  received  letters  pat- 
ent therefor. 

The  specification  describes  with  equal  par- 
ticularity the  breaking  and  the  screening  part  of 
the  machine;  the  K>rmer  consisting  of  two 
iron  rollers,  revolving  in  opposite  directions 
and  armed  with  teeth,  so  that  the  teeth  upon 
each  shall  stand  opposite  to  the  spaces  formed 
by  the  teeth  on  the  opposite  roller;  the  latter 
cniisisling  (f  an  inclined  screen  with  meshesnf 
different  sizes,  suspended  in  such  manner  as  to 
have  a  vibrating  motion.  The  claim  is  as  fol- 
lows: "Having  thus  fully  described  the  nature 
and  operation  of  my  machine  for  breaking  and 
screeningcoal,what  I  claim  as  new  therein,  and 
desire  to  secure  by  letters  patent,  is  the  manner 
in  which  I  have  arranged  and  combined  with 
ench  other  the  breaking  rollers  and  the  screen ; 
the  respective  parts  being'formed  and  operating 
substantially  as  herein  set  forth  and  made 
known." 

January  20,  1844,  a  schedule  of  additional 
improvements  by  the  patentee  was  annexed  to 
said  letters  patent ;  the  improvement  consisting 
in  a  third  or  auxiliary  roller  placed  above  the 
two  rollers  as  descrilied  in  the  original  patent. 
This  is  described  as  an  improvement  "  in  the 
machine  for  effecting  simultaneously  the  break- 
ing and  screening  ofcoal,"  and  it  refers  to  the 
"original  invention"  as  consisting  "  in  the  com- 
bination of  the  breaking  |tnd  sifting  apparatus 
with  eoch  other." 

February  12,  1844,  the  patentee  took  out  dis- 
tinct letteis  patent  for  rollers  of  the  kind  de- 
scribed in  the  first  patent  of  Oct.  6,  1843.  He 
alleges  therein  that  in  the  said  patent  of  Oct.  6, 
1848,  "  The  manner  of  arranging  and  combin- 
ing the  toothed  rollers  was  not  made  the  sub- 
jeci  of  a  claim,  the  said  patent  having  been  ob- 
tained for  the  combining  of  a  roller  breaking 
machine  with  a  screen  for  separating  the  coal 
into  different  size's  required ;  but  as  the  breaking 
rollers  so  formed,  arranged  and  combined,  are 
applicable  to  the  ordinary  cylinder  breaking 
machine,  when  not  used  in  combination  with  a 
screen;  and  as  I  have  found  by  continued  ex- 
periment that  such  rollers  constitute  a  real  im- 
provement in  any  breaking  machine,  1  have 
determined  to  secure  to  myself  the  benefit  of 
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such  improvement  in  a  distinct  and  separate 
patent  therefor."  He  therefore  makes  claim 
to  the  rollers  and  takes  out  this  patent  there- 
for. 

Suit  was  brought  upon  the  patent  of  Oct.  6, 
1843,  in  the  Circuit  Court  from  which  these 
proceedings  have  been  brought  up,  and  it  was 
then  decided  by  the  court  that  said  patent  was 
for  the  combination  of  the  breaking  and  screen- 
ing apparatus,  and  could  not  be  supported  or 
assailed  by  proof  of  the  novelty  or  want  of 
novelty  of  the  parts.  The  patentee  thereupon 
surrendered  the  patent  of  Oct.  6, 1843,  togclher 
with  the  additional  improvement  of  January 
20, 1844,  and  received  a  re-issued  patent  dated 
September  4,  1849;  and  at  the  same  time  he  ^ 
surrendered  the  patent  of  February  13,  1844," 
which  was  canceled  and  not  re  issued. 

The  reissued  patent  descrilied,  but  with 
greater  prolixity,  rollers  similar  to  those  de- 
scribed in  the  original  patent  of  October  6, 
1843  (and  in  the  jjatcnt  of  February  12,  1844). 
and  instead  of  claiming  the  combination  of  the 
breaking  rollers  and  the  screen  for  effecting 
simultaneously  the  breaking  and  screening  of 
coal,  claims  "  the  arrangement  of  the  teeth  on 
the  two  rollers  substantially  as  herein  described. 
80  that  in  their  rotation,  the  teeth  of  one  shall 
come  opposite  the  space  between  the  teeth  of 
the  other,  with  sufflcient  space  between  to  hold 
lumps  of  the  required  size;  the  rollers  being  so 
combined  by  gearing  as  to  make  ihem  rotate  in 
opposite  directions  and  with  the  required  veloci- 
ties to  retain  the  relative  position  of  the  teeth 
of  the  two  rollers  as  descrilied." 

This  suit  is  brought  for  an  alleged  infringe- 
ment of  the  re  is8iie<i  patent.  Two  trials  were 
had,  at  first  of  which  the  plaintiff  obtained  a 
verdict;  after  a  full  argument  a  rule  by  the  de- 
fendants for  a  new  trial  was  made  ab^^olute  by 
the  court,  and  on  the  second  trial,  verdict  was 
found  for  defendant,  to  the  judgment  entered 
upon  which  this  writ  of  error  was  taken. 

Meitrs.  C.  K.  Keeler  and  George  BI. 
Dallas,  for  the  plaintiffs  in  error: 

It  is  a  presumption  of  law  that  an  inventor 
does  not  design  to  dedicate  his  invention  to  the 
public,  and  his  acts  will  be  construed  lil>erally 
to  accord  with  such  presumption. 

Grant  v.  Raymond,  6  Pet.,  243;  Wootviiek  on 
Way*,  4  Law  Lib.,  12. 

Applying  for,  and  obtaining  letters  patent  is 
presumptive  evidence  of  an  intention  on  the 
part  of  the  patentee  to  secure  to  himself  the  ex- 
clusive right  of  every  part  of  such  invention, 
bona  fide  invented  by  him. 

iforru  v.  ffuntington,  1  Paine,  865;  Orant 
V.  Raymond,  6  Pet.,  220;  8hat  v.  Spring  et  al.; 
Harding.  377;  Shaw  v.  Cooper,  7  Pet.,  315;  P. 
<&  T.  R.  R.  Co.  V.  Stimpton,  14  Pet.,  448. 

The  omission  to  claim  a  material  part  or 
element  of  an  invention,  fully  described  in  let- 
ters patent,  is  not  a  dedication  to  the  public, 
and  the  same  may  be  subsequently  covered  by 
a  re-is8ue  of  such  patent. 

Stimpton  v.  Westchester  R.  R.  Co.,  4  How., 
380-401;  Actof  July  4,  ISSe.'sec.  13;  5Stal.,1  •?. 

The  court  erred  in  determining  judicially 
by  the  construction  of  the  surrendered  and 
canceled  patents,  that  the  reissued  patent  of 
•September,  1849.  is  not  for  the  same  inven- 
tion intended  to  have  been  patented  by  the  pat- 
ent of  October,  1843,  instead  of  submitting  the 
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question,  as  matter  of  fact,  to  be  determined 
by  the  jury. 

The  surrender  and  reissue  of  letters  patent 
for  amendment  of  errors  was  recognized  as  a 
common  law  right  before  the  enactment  of  any 
statute  on  the  subject. 

JforrMT.  Huntington,  1  Paine,  865;  Grant  \. 
Bajfnumd,  6  Pet.,  a20;SftaM  v.  Cooptr,  7  Pet., 
292-314. 

These  authorities  hold  that  in  the  exercise  of 
this  common  law  right,  the  reissue  reverts 
back  to  the  date  of  the  original  from  which  it 
emanates. 

See,  also,  Woodworth  v.  Stone,  8  Story,  749; 
AUen  V.  Blunt .  3  Story,  742;  WoodwoHh  v. 
HaU,  I  Wood.  &  M..  348. 

The  court  erred  in  ruling,  as  matter  of  law, 
that  the  patentee  had  dedicated  or  abandoned 
his  invention  to  the  public,  instead  of  submit- 
ting it,  as  a  question  of  fact,  to  be  determined 
by  the  Jury. 

P.  <t  T.  R.  R.  Go.  v.  SUmpton,  14  Pet.,  458; 
Stimpion  V.  Wettehftter  R.  R.  Co. ,  4  How. .  880- 
401;  Bloat  v.  Spnno  etal.,  Harding.  869,  877. 

3fe$$r».  Oarrack,  Mallery  and  Forman 
Sheppard,  for  the  defendants  in  error: 

If  the  patentee  described  the  rollers  and  the 
screen,  but  did  not  claim  them,  it  was  a  waiver 
of  his  right  (if  any  he  had)  therein,  as  invent- 
or, and  an  abandonment  of  them,  by  operation 
of  law,  to  public  use. 

It  is  a  publication  of  the  invention  and  in  the 
most  effectual  manner,  and  not  being  claimed, 
thev  constitute  no  part  of  the  patent  privilege, 
and  are  not  protected  by  the  patent. 

Even  where  it  is  conceded  that  novel  features 
are  described  in  the  specification,  courts  refuse 
to  extend  the  privilege  of  the  patent  to  such 
features,  unless  they  are  claimed  by  the  pat- 
entee. 

Bramah  v.  Hardeatfle,  Holroyd  on  Patents, 
Saundert^.  Atton.  8  Barn.  &  A.,  886.  See. 
also.  Cornish  v.  Keen,  Webb's  Pat.  Cas.,  510; 
Huddart  v.  Qrimshaw,  Webb's  Pat.  Cas.,  86; 
LetBts  V.  Marling,  4  C.  &  P.,  52;  Pennoek  v. 
SiUer$,  2  Pet..  1;  Shate  v.  Cooper.  7  Pet.,  292: 
Pennoek V.  Dialogue,  8  Pet.,  1;  WMttemorey. 
Gutter.  1  Gall..  482;  Mellxu  v.  8Uii>ee.  4  Mason, 
106:  Wood  V.  Zimmer,  Holt,  JV.  P..  60;  Wilwn 
▼.  Roueteau,  4  How.,  674;  Oaylery.  Wilder.  10 
How.,  491;  Wheaton  v.  PeUr»,  8  Pet.,  591; 
Dudley  v.  jfayhew,  3  Comstock,  9. 

And  if  the  patentee,  by  describing  the  roll- 
ers, without  claiming  them,  allowM  them  to 
too  into  public  use,  with  a  waiver  of  his  rights, 
if  be  bad  any,  it  is  submitted  that  he  cannot,  in 
1849,  reclaim  the  rollers. 

The  want  of  sameness  is  evident  on  the  face 
of  the  patents,  and  the  repugnancy  is  manifest 
upon  inspection  and  comparison. 

It  is  submitted  that  a  pair  of  breaking  rollers 
with  peculiarly  arranged  teeth  is  a  different 
thing  from  the  combination  of  "  the  roller  break- 
ing machine  with  a  screen  for  separating  the 
coal  into  the  different  sizes  required  " ;  that  they 
are  mechanically  distinct  machines,  different 
ioventions — constituting  distinct  patentable 
•abject  matter. 

"The  reissued  patent  is  not  a  corrected  de- 
scription and  specification  of  the  manner  in 
which  the  patentee  arranged  and  combined 
with  each  other  the  breaking  rollers  and  the 
screen ;  it  is  not  for  the  combination  at  all,  in 
tiee  17  How. 


any  shape,  but  it  is  for  something  else;  the  ar- 
rangement of  the  teeth  on  the  two  rollers.  It  is 
a  change  in  the  essential  character  of  the  claim 
itself— a  sulwtitution  of  one  thing  for  another, 
and  not  an  amended  description  of  the  same 
thing. 

Mr  Jiittiee  McLean  delivered  the  opinion  of 
the  court: 

This  case  is  l)efore  us  on  a  writ  of  error,  to 
the  Circuit  Court  for  the  Eastern  District  of 
Pennsylvania. 

The  action  was  brought  for  the  infringement 
of  a  patent.  The  jury,  under  the  instructions 
of  the  court,  found  a  verdict  for  the  defend- 
ant. Exceptions  were  taken  to  the  rulings  of 
the  court,  whioh  present  the  points  of  law  for 
consideration. 

On  the  6tb  of  October,  1848.  Joseph  Battin 
obtained  a  patent  for  the  invention  of  a  new  and 
useful  improvement  in  the  machine  of  breaking 
and  screening  coal. 

After  describing  the  different  parts  of  the  ma- 
chine, he  pums  up  by  saying;  having  thus  fully 
described  the  nature  and  operation  of  my  ma- 
chine for  breaking  and  screening  coal,  what  I 
claim  as  new  therein,  and  desire  to  secure  by 
letters  patent  is,  the  manner  in  which  I  have  ar- 
ranged and  combined  with  each  other  the  break- 
ing rollers  and  the  screen;  the  respective  parts 
being  formed  and  operating  suttstantially  as 
herein  set  forth  and  made  known. 

An  improvement  to  the  above  machine,  by 
adding  an  auxiliary  roller,  was  patented  to 
Battin,  20th  January,  1844.  And  on  the  12th 
of  February,  1844,  another  patent  was  granted 
to  *him,  for  a  new  and  useful  improvement  in 
the  machine  for  breaking  coal. 

In  his  specification,  he  says  that  he  had  made 
a  new  and  useful  improvement,  in  the  manner 
of  combining  and  arranging  the  toothed  rollers 
used  in  the  machine  for  breaking  coal,  which 
rollers,  as  combined  and  arranged  by  me,  are 
described  as  follows:  in  the  specification  at- 
tached to  letters  patent  for  a  machine  for  the 
effecting  simultaneously  the  breaking  and 
screening  of  coal,  granted  to  me  under  date 
of  the  6th  of  October,  1843.  The  breaking 
part  of  my  machine  consists  of  two  rollers  of 
cast  iron,  the  peripheries  of  which  are  provided 
with  teeth,  so  placed  as  that,  in  the  revolution 
of  the  rolleni,  the  teeth  of  each  of  them  shall 
stand  opposite  t<»  the  spaces  formed  by  two  con- 
tiguous teeth  on  the  opposite  roller.  These  roll- 
ers are  geared  together,  in  order  to  preserve 
the  same  relative  position. 

In  the  above-named  letters  he  says,  the  man- 
ner of  arranging  and  combining  the  toothed 
rollers  was  made  the  subject  of  a.  claim,  the 
said  patent  having  been  obtained  for  the  com- 
bining of  a  roller  breaking  machine,  with  a 
screen  for  separating  the  coal  into  the  different 
sizes  required ;  but  as  the  breaking  rollers,  so 
formed  to  and  arranged,  and  combined,  are  ap- 
plicable to  the  ordinary  cylinder  breaking  ma- 
chine, when  not  used  in  combination  with  a 
screen;  and  as  I  have  found,  by  continued  ex- 
periment that  such  rollers  constitute  a  real  im- 
provement in  any  breaking  machine,  I  have 
determined  to  secure  to  myself  the  benefit  of 
gucli  improvement  in  a  distinct  and  separate 
patent  therefor.  Rollers  for  the  breaking  of 
stone,  of  ores,  of  coal,  of  corn  and  of  other 
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substanceM,  have  been  frequently  constructed, 
and  are  well  known,  &c. 

And,  be  adds,  having  thus  fully  described 
the  nature  of  my  improvement,  in  the  manner 
of  combining  and  arranging  the  toothed  rollers 
used  in  the  machine  for  breaking  coal,  what  I 
claim  therein  as  new,  and  desire  to  secure  by 
letters  patent  is,  the  so  forming  and  gearing  of 
such  rollers,  as  that  the  teeth  of  one  of  them 
shall  always  be  opposite  to  a  space  between  the 
teeth  in  the  other,  whenever  they  are  operating 
upon  the  article  to  be  broken;  the  same  being 
effected  substantially  in  the  manner  herein  set 
forth. 

And  afterwards,  on  the  4th  of  September, 
184U,  the  said  Joseph  Battin  obtained  a  patent, 
in  which  it  is  stated  that  he  had  invented  a  new 
and  useful  muchinefor  breaking  coal,  forwhich 
letters  patent  were  granted  to  him,  dated  Oc- 
tober 6,  1848,  to  which  was  added  an  addi- 
tional improvement,  dated  20th  January,  1844, 
and  said  letters  having  been  surrendered  by 
him,  the  same  have  b^n  canceled,  and  new 
letters  patent  have  been  ordered  to  issue  to  him. 
on  an  amended  specification.  He  also  sur- 
rendered the  patent  granted  to  him  the  12lh 
of  February,  1844,  for  an  improved  machine 
for  breaking  coal,  which  patent  is  hereby  can- 
celed, but  not  reissued,  &c. 

After  describing  the  invention,  he  sums  up  by 
saying:  "  What  I  claim,  therefore,  as  my  inven- 
tion, and  desire  to  receive  (sic.)  by  letters  patent, 
is  the  arrangement  of  the  teeth  on  the  two  rol- 
lers substantially  as  herein  described,  so  that  in 
their  relation  the  teeth  of  one  shall  come  oppo- 
site the  spaces,  between  the  teeth  of  the  other, 
with  sufflr.ient  space  between  to  hold  lumps  of 
the  required  size,  the  rollers  being  so  combined 
in  gearing  as  to  make  them  rotate  in  opposite 
directions,  and,  with  the  required  velocities,  to 
retain  the  relative  position  of  the  teeth  of  the 
two  rollers  as  described." 

In  the  6th  section  of  the  Patent  Act  of  1886. 
it  is  declared  that,  "  before  any  inventor  shall 
receive  a  patent  he  shall  deliver  a  written  de- 
scription of  his  invention,  in  such  full,  clear 
and  exact  terms  as  to  enable  any  person  skilled 
in  the  art  or  science  to  which  it  appertains,  to 
make  and  construct  the  same ;  and  in  case  of 
any  machine,  he  shall  fully  explain  the  prin- 
ciple, and  the  several  modes  of  the  application 
of  the  machine,  so  that  it  may  be  distinguished 
from  other  inventions;  and  shall  particularly 
specify  and  point  out  the  part,  improvement,  or 
combination,  which  he  claims  as  bis  own  in- 
vention or  discovery." 

And  by  the  13th  section  of  the  same  Act,  it 
is  provided,  "  that  when  a  patent  shall  be  in- 
operative qc  invalid  by  reason  of  a  defective  or 
insufficient  description  or  specification,  or  by 
reason  of  the  patentee  claiming  in  his  specifica- 
tion, as  his  own  invention,  more  than  he  had 
or  shall  have  a  right  to  claim  as  new,  if  the  er- 
ror has  or  shall  have  arisen  by  inadvertency, 
accident  or  mistake,  and  without  any  fraud- 
ulent or  deceptive  intention,  it  shall  l>e  lawful 
for  the  commissioner,  upon  the  surrender  to 
him  of  such  patent,  &c.,  to  cause  a  new  patent 
to  be  issued  to  the  said  inventor  for  the  same 
invention,  for  the  residue  of  the  period  then 
unexpired,  for  which  the  original  patent  was 
granted,  in  accordance  with  the  patentee's  cor 
reeled  description  and  specification.     And  the 
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patent  so  issued  shall  have  the  same  effect  and 
operation  in  law  on  the  trial  of  all  actions  here- 
after commenced,  for  causes  subsequently  ac- 
cruing, as  though  the  same  had  been  originally 
filed  in  such  corrected  form  before  the  iasuing 
of  the  original  patent." 

In  his  c-harge  to  the  jury,  the  district  Jodge 
said:  "  The  case  of  Battin  v.  Clayton,  which 
was  before  us  some  time  ago,  grew  out  of  an 
alleged  infraction  of  this  patent,  of  1843.  We 
held,  on  the  trial  of  that  case,  that  the  patent 
being  merely  for  the  combination  of  machinery, 
it  could  neither  be  supported  nor  assailed 
by  proof  of  the  novelty,  or  want  of  novelty, 
of  the  parts.  The  patent  was  thereupon  sur- 
rendered, and  a  new  one  issued,  on  the  4th 
of  September,  1849,  under  an  amended  speci- 
fication, which  described  essentially  the  same 
machine  as  the  former  one  did,  but  claimed, 
as  the  thing  invented,  the  breaking  apparatus 
only." 

And,  he  remarks:  "  It  is  said  that  the  pres- 
ent defendants  ar«  using  the  apoaratus  de- 
scribed in  this  reissued  patent,  ana  that  they 
should  be  mulcted  in  damages,  accordingly.  ' 
But  there  are  two  legal  positions,  of  a  general 
character,  which  appear  to  me  to  bar  the  plaint- 
iff's right  of  recovery.    They  are  these: — 

1.  'niat  a  description  by  the  applicant  for  • 
patent  of  a  machine  or  a  part  of  a  machine, 
in  his  specification,  unaccompanied  by  notice 
that  he  has  rights  in  it  as  inventor,  or  that  be 
desires  to  secure  title  to  it  as  patentee,  is  a  dedi- 
cation of  it  to  the  public. 

2.  That  such  a  dedication  cannot  be  revoked, 
after  the  machine  has  passed  into  public  use. 
either  by  surrender  and  reissue,  or  otherwise." 

The  above  instructions,  we  think,  were  erro- 
neous. 

Whether  the  defect  be  in  the  specifications 
or  in  the  claim,  under  the  13th  section  above 
cited,  the  patentee  may  surrender  his  patent, 
and,  by  an  amended  specification  or  claim, 
cure  the  defect.  The  reissued  patent  must  be 
for  the  same  invention,  substantially,  though  it 
be  described  in  terms  more  precise  and  accu- 
rate, than  in  the  first  patent.  Under  such 
circumstances,  a  new  and  different  invention 
cannot  be  claimed.  But  where  the  specifica- 
tion or  claim  is  made  so  vaguely  as  to  be  inop- 
erative and  invalid,  yet  an  amendment  may 
give  to  it  validity,  and  protect  the  rights  of  the 
patentee  against  all  subsequent  infringements. 

So  strongly  was  this  remedy  of  the  patentee 
recommended,  by  a  sense  of  justice  and  of 
policy,  that  this  court,  in  the  case  of  Orant  v. 
Rnmrumd  (6  Pet.,  218),  sustained  a  reissued 
and  corrected  patent  before  any  legislative  pro- 
vision was  made  on  the  subject.  In  that  case, 
the  Chief  Justice  said,  "It  will  not  be  pre- 
tended that  this  question  is  free  from  difllcully. 
But  the  Executive  Departments,  it  is  under- 
stood, have  acted  on  the  construction  adopted 
by  the  circuit  court,  and  have  considered  it  as 
settled.  We  would  not  willingly  disregard  the 
settled  practice,  in  a  case  where  we  are  not  satis- 
fied it  is  contrary  to  law  and  where  we  are  sathi- 
fied  it  is  required  by  justice  and  good  faith." 
The  same  principle  was  sanctioned  in  the  csKe 
of  81mw  v.  Cooper,  7  Pet.,  810. 

How  much  stronger  is  a  case  under  the 
statute,  which  secures  the  rights  of  the  paten- 
tee by  a  surrender,  and  declares  the  effect  at 
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the  reiasaed  and  corrected  patent.  By  the  de- 
fects provided  for  in  the  statute,  nothing  passes 
to  the  public  from  the  specifications  nr  claims, 
within  the  scope  of  the  patentee's  invention. 
And  this  may  be  ascertained  by  the  language 
he  uses. 

In  the  case  of  8timp»on  v.  The  Wett  CfKesUr 
BaUroad  Co.,  4  How.,  880.  it  was  held,  that 
"  where  a  defective  patent  had  been  surien- 
detMl,  and  a  new  one  taken  out,  and  the  pat- 
entee brought  an  action  for  a  violation  of  his 
patent  right,  laying  the  infringement  at  a  date 
subsequent  to  that  of  the  reissued  patent,  proof 
of  the  use  of  the  thing  patented,  during  the 
interval  between  the  original  and  renewed 
patents,  will  not  defeat  the  action."  In  the 
same  case  it  was  also  held,  that  the  proceed- 
inj;  before  the  commissioner,  in  the  surrender 
aad  reissue  of  a  patent,  is  not  open  for  investi- 
gation except  on  the  ground  of  fraud. 

The  patent  of  1843  was  not  surrendered  on 
the  obtainmcnt  of  the  patent  of  1844.  That 
was  intended  to  be  a  new  invention  of  arrang- 
ing and  combining  the  toothed  rollers,  which, 
the  patentee  says,  was  not  made  the  subject  of 
a  claim  in  the  patent  of  1848.  The  patent  of 
1844  was  canceled,  but  not  reissued,  when  the 
patent  of  1849  was  issued.  At  that  time,  the 
patent  of  1843,  and  the  improvement  thereon, 
dated  January  20,  1844,  were  surrendered  and 
canceled,  and  new  letters  patent  were  issued 
on  an  amended  specification. 

The  cause  of  the  surrender  of  the  patent  of 
1843,  as  stated  in  the  charge  to  the  jury,  was 
the  ruling  of  the  court  in  the  case  of  Battin  v. 
Otaj/ton,  and  that  the  amended  patent  of  1849 
was  consequently  obtained.  That  ruling  is 
not  now  before  us,  nor  is  it  necessary  to  inquire 
whether  the  patent  of  1848,  on  the  speciflcv 
tions  and  claim,  was  sustainable.  The  plaint- 
iff, by  a  surrender  of  that  patent,  and  the 
.procurement  of  the  patent  of  1849,  with 
amended  specifications,  abandoned  bis  first 
patent  and  relied  wholly  on  the  one  reissued. 
The  claim  and  specifications  in  this  patent,  as 
amendatory  of  the  first,  were  within  the  13th 
section  of  the  Act  of  1836.  It  is  said  with 
entire  accuracy  in  the  charge,  in  regard  to  the 
amended  specification  of  the  patent  of  1849, 
that  it  "  described  essentially  the  same  machine 
a*  the  former  one  did,  but  claimed,  as  the  thing 
invented,  the  breaking  apparatus  only."  And 
this  the  patentee  bad  a  right  to  do.  He  had 
a  right  to  restrict  or  enlarge  his  claim,  so 
•i  to  give  it  validity  and  to  effectuate  his  iU' 
vention. 

In  the  argument,  the  counsel  very  properly 
considered  the  patent  of  1844,  as  not  in  the 
case.  It  was  designed  to  secure  a  new  com- 
bination, not  included  in  the  first  patent,  and 
as  the  patent  of  1844  was  surrendered  and 
canceled  and  not  reissued,  it  being  equally  dis- 
connected with  the  patent  of  IMS,  and  the 
reissued  and  corrected  patent  of  1849,  it  can 
have  no  effect  on  the  claim  of  the  plaintiff. 

We  think  the  court  also  erred  in  sayine  to 
the  jury,  "  We  instruct  you  that  your  verdict, 
in  each  case,  must  be  for  the  defendants." 

This,  as  well  as  the  two  instructions  above 
noticed,  took  from  the  jury,  facts  which  it  was 
their  province  to  examine  and  determine.  It 
was  the  right  of  the  jory  to  determine  from 
See  17  Oow. 


the  facts  in  the  case  whether  the  specifications, 
including  the  claim,  were  so  precise  as  to  en- 
able any  person  skilled  in  the  structure  of 
machines,  to  make  the  one  described.  This 
the  statute  requires,  and  of  this  the  jury  are  to 
judge. 

The  jury  are  also  to  judge  of  the  novelty  of 
the  invention,  and  whether  the  renewed  patent 
is  for  the  same  invention  as  the  original  patent; 
and  they  are  to  determine  whether  the  inven- 
tion has  been  abandoned  to  the  public.  There 
are  other  questions  of  fact  which  come  within 
the  province  of  a  jury,  such  as  the  identity  of 
the  machine  used  by  the  defendant  with  that 
of  the  plaintiff's,  or  whether  they  have  been 
constructed  and  act  on  the  same  principle. 

The  judgment  is  reversed,  and  the  cause  is 
remanded  to  the  circuit  court,  for  further 
proceedings. 

Judgment  reverud  and  eatue  remanded. 

ate<l-fl  Wall..  796. 796;  11  Wall.,  644;  14  Otto.  749; 
1  Cliff.,  R)2 ;  2  CHIT.,  tO,  874,  376,  387.  535 :  4  Blatchf., 
496;  6  Blatchf.,  141, 148:11  Blatcbf .,  319 ;  )3niatulif., 
301;  2  Bond, 72,  73;  1  Bi|s.,306;  2  Blss..478;  B  Blss., 
496 ;  10  Bias..  416 ;  2  Abb.,  N.  S.,  406 ;  1  Holmes,  65. 


SAMUEL  MAYER  and  HENRY  MAYER, 
App'ts, 

V. 

THE  aALLIOTE  VENELIA,  Eddeb,  Mas- 
ter, her  Tackle,  Apparel  and  Furniture. 

Appeal  dismissed  with  costs  by  court  because 
neitiier  party  was  prepared  to  arirue  at  second 
term. 

Argtied  Dee.  IS,  1864.      Decided  Dee.  18,  18SA. 

APPEAL   from   the  Circuit  Court  of   the 
United  States  for  the  Eastern  District  of 
Pennsylvania, 

Jtfr.  H.  M.  Phillips  for  appcllauts.  Me.s»)-». 
Kane  and  Fallon  for  appellees. 

Mr.  (JJu'ef  Jiutiee  Taney  made  the  following 
order  in  this  cause,  Dec.  18,  1854; 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Pennsylvania,  and  it  occurring  to  the  court 
here  that  this  is  the  second  term  at  which  this 
case  has  been  called  for  argument,  and  that 
neither  party  is  now  prepared  to  atgue  the 
same,  it  is  considered  by  the  court  that  this 
appeal  should  be  dismissed  at  the  costs  of  the 
appellants,. pursuant  to  the  55th  rule  of  this 
court :  whereupon,  it  is  now  here  ordered  and 
decreed  by  this  court,  that  this  cause  be,  and 
the  same  is  hereby  dismissed,  with  costs;  and 
that  this  cause  be,  and  the  same  is  hereby,  re- 
manded to  the  said  Circuit  Court,  to  be  pro- 
ceeded in  according  to  law  and  justice. 
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THE  NORWICH  AND  NEW  LONDON 
STEAMBOAT  COMPANY,  a  Corporation, 
&C.,  owners  of  the  Steamboat  Worcester. 
her  Engines,  Tactile,  &c.,  LibelanU,  App'ti, 

V. 

THE  STEAMBOAT  "BAY  STATE,"  her 
Steam  Engine,  BoUers,  &c.,  RICHARD 
BORDEN,  JEFFERSON  BORDEN,  NA 
THAN  DURFEE,  FIDELIA  B.  DURFEE 
JOSEPH  DURFEE.  JAMES  8.  WARNER 
MARY  B.  DURFEE,  WALTER  PAINE 
JOSEPH  BUTLER,  DAVID  8.  BROWN, 
WM.  8.  TISDALE,  WM.  BORDEN,  ROB 
ERT  H.  McCURDY,  HERMAN  L.  ALD 
RICH,  AND  WILLIAM  SPENCER. 

Appeal  dismiased.  See.,  with  costs,  on  certificate 
of  clerk  that  no  return  had  t>een  Qled. 

Arffued  Dee.  18,  1854.     Decided  Dee.  18,  185i. 

APPEAL  from   the  Circuit  Court  of   the 
United  States  for  tha  Southern  District  of 
New  York. 

Mr.  laord  for  appellees.  No  opposing  coun- 
sel on  motion  to  dismiss. 

Mr.  Chief  Juttice  Taney  made  the  follow- 
ing order:    Dec.  18,  1854. 

Mr.  Lord,  of  counsel  of  the  appellees,  having 
filed  and  read  in  open  court  the  following 
certificate,  to  wit: 

"  U.  8.  Circuit  Court,  Southern  District  of 
New  Yorlt. 

TAe  Noneieh  and  New  London  Steamhoat  Com- 
pany, Corporation,  etc. ,  Ownert  of  the  Steam- 
boat Worcester,  her  Engine,  Tackle,  <fec..  Li- 
belants, Appellants,   v.    The  Steamboat  Bay 
State,  Iier  Steam  Enoine,  Boiler,  die.,  Richard 
Borden,  Jefferson  Borden,   Nathan  Durfee, 
Fidelia  B.  Durfee,  Joseph  B.  Durfee,  James  8. 
Warner,  Mary  B.  Durfee,  Walter  Paine,  Jo- 
seph Butler,  David  8.  Brown,  William  8.  Tit- 
dale,  William  Borden,  Bobert  U.  MeCurdy, 
Herman  L.  Aldrich,  and   WiiHam  Spencer, 
CUUmants  and  Respondents. 
I.  John  W.  Nelson,  Clerk  of  the  Circuit  Court 
of  the  United  States  for  the  Southern  District 
of  New  York,  do  hereby  certify  that  the  above 
cause  in  admiralty  was  heard  and  a  decree  en- 
tered in  favor  of  the  claimants  on  the  8th  day 
of  October,  1853;  that  an  appeal  was  taken  in 
the  cause,  and  allowed  on  the  27th  of  the  same 
month  and  year,  and  that  no  return  has  been 
made  to  the  same. 

John  W.  Nelson,  Clerk." 
And  having  stated  that  the  appellants  had  al- 
together failed  to  file  the  record  of  said  cause 
in  this  court,  or  in  any  way  to  prosecute  said 
appeal,  now  here  move  the  court  in  pursuance 
of  the  03d  rule  of  this  court  to  have  this  appeal 
docketed  and  dismissed ;  on  consideration  where- 
of, it  is  now  here  ordered,  adjudged  and  de- 
creed by  this  court,  that  this  appeal  from  the 
Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York  be,  and  the 
same  is  hereby  docketed,  and  dismissed  with 
costs;  and  that  this  cause  be,  and  the  same  is 
hereby  remanded  to  said  Circuit  Court,  for  f ur- 
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ther  proceedings  to  be  bad  therein  in  conform- 
ity to  law  and  justice,  the  said  appeal  notwith- 
standing. 


JAMES  UDALL,   Libelant  and    Appellant, 

THE  STEAMSHIP  OHIO,  her  Tackle,  &c., 
Qeoroe  Law  akd  Marshall  O.  Robbrts, 
Claimants. 

(See  8.  C,  17  How..  17-19.) 

Jurisdiction — amount  necessary — when  cannot 
include  interest — amendment. 

Where  the  amouut  claimed  In  a  libel  does  not  ex- 
ceed fS.OOO,  this  court  has  no  jurisdictioD,  and  the 
appeal  will  he  dismissed,  althouftb  if  proper  inter- 
est to  time  of  the  trial  be  added  it  wil  I  exceed  $2,000. 

The  practice  of  ascertalnintr  the  damages  In  the 
Circuit  Court,  cannot  aCTect  the  question  of  juris- 
diction. The  amount  claimed  must  be  sufficient 
on  the  face  of  the  pleadinp. 

Amendment  to  the  pleHdlng:,  stating  the  Interest, 
wtU  not  be  allowed  in  this  court. 

Argxted  Dee.  2,  1854.         Decided  Jan.  3,  1865. 

rpHE  case  is  fully  stated  by  the  court. 

Motion  to  dit^miss  appeal  for  want  of  juris- 
diction. Mr.  E.  C.  Benedict  for  appellant, 
Mestrs.  Donohae  and  Catting  for  appellees. 

Mr.  Justice  Hf eLea<n  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
New  York,  in  admiralty. 

The  libel  was  filed  in  the  District  Court, 
which  stated  that  in  the  years  1847  and  1848, 
the  steamship  Ohio,  then  being  in  process  of 
construction  by  Biebop  and  Simonson,  the  li- 
belant furnished,  at  the  City  of  New  York, 
for  the  building  of  said  vessel,  a  large  Quan- 
titv  of  materials,  timber  and  tree-nails.  That 
said  articles,  at  a  fair  price,  amounted  in  the 
whole  to  the  sum  of  $2,973.57.  of  which  sum 
there  Is  still  due  f3,159.28,  less  tree-nails,  which 
not  having  been  used  were  to  he  received  back 
bv  the  libelant,  amounting  to  the  sum  of  $468. 
That  the  balance  of  $1,691.28,  the  owners,  or 
those  in  charge  of  said  vessel,  have  refused  to 
pay.  &c. 

The  appeal  states  the  claim  to  be  at  the  time 
of  the  trial  in  the  Circuit  Court,  interest  in- 
cluded, $2,164.86. 

The  libel  was  dismissed  in  the  District  Court, 
and  the  case  was  appealed  to  the  Circuit  Court. 
In  that  court  the  decree  of  the  District  Court 
was  affirmed,  from  which  an  appeal  was  taken 
to  this  court. 

A  motion  is  now  made  to  dismiss  the  appeal 
for  want  of  jurisdiction. 

It  is  stated  by  the  counsel  opposed  to  the 
motion,  that  it  is  the  tmiform  practice  in  the 
Southern  District  of  New  York,  to  establish 
on  the  hearing  only  the  liability  of  the  defend- 
ant, and  to  have  the  amount  of  the  damages 
ascertained  on  a  reference  to  a  commissioner, 
as  the  proofs  in  the  record  are  not  the  full 
proof,  as  to  the  amount  of  the  damages. 

It  is  not  perceived  how  the  practice  in  the 
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Circuit  Court  can  affect  the  question  of  juris- 
diction. Tlie  decree  of  tlie  District  Court 
wliich  dismissed  the  libel,  having  been  af- 
firmed by  the  Circuit  Court  we  must  loolc  to 
the  claim  of  the  appellant  in  his  libel  whether 
it  exceeds  the  sum  of  $i,000.  The  balance  of 
the  account  claimed,  only  amounts  to  the  sum 
of  $1,691.88.  But  it  is  insisted  that  if  the  in- 
terest on  this  sum  be  computed,  up  to  the  time 
of  trial  in  the  Circuit  Court,  the  sum  would 
exceed  the  amount  required  to  give  Jurisdic- 
tion. 

Where  the  claim  is  founded  on  dollars  and 
cents,  whether  it  be  a  libel,  a  bill  in  chancery, 
or  an  action  at  law,  the  damages  must  appear 
to  give  jurisdiction  on  the  face  i>f  the  pleading 
on  which  the  claim  is  made.  No  computation 
of  interest  will  be  made  to  give  jurisdiction, 
unless  it  be  specially  claimed  in  the  libel.  If 
not  intended  to  be  included  in  the  claim  of 
damages,  it  should  be  specially  stated.  This 
would  certainly  be  the  case  in  an  action  at  law, 
and  no  reason  is  perceived  why  the  rule  should 
be  relaxed  in  a  case  of  libel. 

Under  the  24th  admiralty  rule  of  this  court, 
it  is  suggested,  the  libel  may  be  amended  at 
any  time  as  of  course,  on  application  to  the 
court.  And  if  this  be  necessary,  the  counsel 
now  moves  to  amend  the  libel  by  inserting 
"  together  with  the  interest  to  the  time  of  the 
final  decree  in  this  court  or  any_  appellate  court." 
It  has  not  been  the  practice  of  this  court 
to  allow  amendments,  except  by  the  consent 
of  parties;  though,  in  the  case  of  Kennedy 
▼.  Oa.  StaU  Bank,  8  How.,  610,  this  court 
say:  "  there  is  nothing  in  the  nature  of  an  ap- 
pellate jurisdiction,  proceeding  according  to  the 
common  law,  which  forbids  the  granting  of 
amendments,  &c.,  but  the  practice  has  been  to 
remand  the  cause  to  the  lower  court  for  amend- 
ment 

If  amendments  be  allowed  so  as  to  give  ju- 
^risdiction  to  this  court,  where  there  was  no  ju- 
*  risdiction  when  the  trial  was  had  and  the  ap- 
peal taken,  parties  would  be  taken  by  surprise, 
and  litigation  would  be  encouraged.  The 
plaintiff,  under  such  circumstances,  would 
never  fail  to  sustain  the  jurisdiction  of  this 
court,  on  his  appeal. 

On  the  ground  that  the  matter  in  dispute 
'  does  not  appear  on  the  face  of  the  libel  to  ex- 
ceed $2,000,  the  appeal  is  dismissed. 
Ditmmedfor  uant  of  jurisdiction. 

Oted— 18  WaU.,  S15 ;  8S  HI.,  174. 


JAMES  N.  OLNEY,  Libelant  and  AppeUant, 

V. 

THE  STEAMSHIP  FALCON,  her  Tackle, 
&c.,  ASD  Qkoror  Law  and  Mar8R.\ll 
O.  RoBRBTS,  Claimant*. 

(See  8.  C.  17  How.,  l»-».) 

Juriidietion — amount  neeeuary — intereit,  when 
not  to  be  included  in. 

Where  tbe  amount  claimed  in  a  libel  Is  "  eighteen 
bnodred  dollars  and  upwards"  allhough  these 
terms  were  intended  to  embrace  the  Interest,  which 
to  the  time  of  trial  would  Increase  the  sum  to  over 


$3,000,  tbe  claim  Is  too  indefinite  to  grlve  this  court 
Jurisdiction.  The  Interest  not  being  specially 
claimed  in  tbe  pleading,  cannot  be  considered  on 
this  question. 

Argued  Dee.  gg,  1854.      Decided  Jan.  S,  1856. 

APPEAL  from  the   Circuit   Court  of  the 
United  States  for  the  Southern  District  of 
New  York. 
Motion  to  dismiss  for  want  of  jurisdiction. 
Messrs.  Benedict  and  Bradley  for  appel- 
lant.   Mr.  Catting  for  appellee. 

Mr.  Justice  McLean  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
New  York,  in  admiralty. 

A  motion  is  made  by  defendants'  counsel  to 
dismiss  the  appeal  for  want  of  jurisdiction. 

In  the  libel,  the  shipment  of  a  box  of  mer- 
chandise which  was  not  delivered  to  the 
consi|;nee.  &c.,  is  alleged,  and  that  the  libelant 
is  entitled  to  recover  of  said  vessel  tbe  dam- 
ages by  him  sustained,  which  amount  to  '.he 
sum  or  $1,800  and  upwards,  &c. 

The  District  Court  dismissed  the  libel,  from 
which  decision  an  appeal  was  taken  to  the  Cir- 
cuit Court,  and  that  court  affirmed  the  decision 
of  the  District  Court.  From  this  last  decision 
an  appeal  has  been  taken  to  this  court. 

On  the  part  of  the  appellant  it  is  stated,  that 
the  claim  was  for  $1,800  and  upwards,  besides 
the  interest;  that,  on  the  hearing,  the  libelant 
claimed  the  said  principal  and  interest,  amount- 
ing to  $3,350,  and  that  he  was  entitled  to  re- 
cover on  his  proofs  and  allegations  that  sum. 
That  this  was  the  claim  at  the  time  of  the  ap- 
peal, and  that  another  year's  intetest  has  since 
accrued,  and  it  is  contended  that  tbe  sum  sworn 
to,  being  $1,800  and  upwards,  was  intended  to 
cover  the  accruing  interest. 

The  right  of  appeal  from  the  Circuit  to  the 
Supreme  Court  is  given  "  where  the  matter  in 
dispute  exceeds  the  sum  or  value  of  $2,000, 
exclusive  of  costs."  The  defendant  can  ap- 
peal where  the  judgment  or  decree  against  him 
exceeds  the  sum  or  value  of  $2,000;  but  an  ap- 
peal may  be  taken  by  the  ptainliff  where  his 
claim  of  damages,  in  the  declaration  or  libel, 
exceeds  the  above  sum,  or  where  the  value  of 
the  thing  claimed  exceeds  it,  as  this  is  held  to 
be  the  matter  in  dispute. 

The  appellant  in  this  case  claims  in  his  libel, 
which  is  sworn  to,  $1,800  and  upwards.  The 
words  "  and  upwards  "  it  is  said  were  intended 
to  embrace  the  interest,  and  that  if  this  be  cal- 
culated from  the  time  of  tiling  the  libel  up  to 
the  time  of  the  trial,  the  sum  would  exceed 
$2,000. 

The  interest  in  an  action  of  this  kind,  if 
taken  into  view,  is  considered  as  a  part  of  the 
damages,  being  merged  in  that  claim,  and  is 
not  estimated  as  a  distinct  item.  The  claim  of 
more  than  $1,800  is  too  indefinite  to  give  juris- 
diction under  the  Act  of  Congress;  and  the  in- 
terest not  being  specially  claimed,  for  the  reason 
stated,  cannot  be  computed.  The  appeal  is 
therefore  dismissed  for  want  of  jurisdiction. 
Gordon  v.  Ogden.  8  Pet.,  84;  Scott  v.  Lunt't 
Administrator,  6  Pet.,  849. 

Cause  dismissed. 


NoTB.— See  note  to  Shields  v.  Thomas,  17  How.,  S. 
See  17  How. 
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ROBERT  WICKLIPPE,  AnX 

V. 

THOMAS  D.  OWINGS. 

(See  S.  C„  17  How.,  «-«3.) 

Juritdietion  properly  averred,  June  denied — of 
ehaneery  decree  on  retertal,  for  affirmative  re- 
litf. 

Where  the  jurisdiction  of  the  Circuit  Court  de- 
pendent on  residence  of  the  partles^appears  by  prop- 
er averments  on  the  record,  the  defendant  can  only 
Imputrn  It  by  a  special  plea.    See  equity  ru(e  SB. 

A  court  of  chancery  has  Jurisdiction  upon  trener- 
al  principles  (and  also  In  Ibis  case  by  a  statute  of 
Kentucky),  to  imint  perpetual  Injunctions  for 
quIotioK  titles,  after  the  rlgrbt  has  been  settled  at 

Imputations  of  fraud  In  this  case  not  sustained, 
nor  the  allegation  of  a  prior  action. 

This  court  on  reversal  render  such  decree  as  the 
court  belotr  ought  to  have  have  rendered. 

Argued  Dee.  IS,  1864.       Decided  Jan.  S,  ISSi. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Kentucky. 
Wickliffe  filed  his  bi)i  in  chancery  in  the 
Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Kentucky  against  Tliomas  Deye  0  wings, 
to  be  quieted  in  the  possession  and  right  to  cer- 
tain tracts  and  parcels  of  land  of  which  he  al- 
leges be  is  seised  in  fee  and  holds  in  actual 


The  relief  is  sought  under  general  principles 
of  equity,  but  more  particularly  under  the 
Connecticut  Statute  of  1796,  which  gives  the 
owner  of  the  legal  title  who  is  in  possession,  a 
riKht  to  quiet  his  title  against  claimants.  1 
Jlorehead  &  B.,  Ky.  Stat.,  394. 

The  answcTt-  denies  the  jurisdiction  of  the 
court,  on  the  ground  that  the  defendant  is  a 
citizen  of  Connecticut;  and  all<-gc8  that  if 
Wickliffe  has  any  legal  title,  he  obtained  it  by 
fraud ;  and  also  sets  forth  that  the  defendant 
had  filed  a  bill  in  chancery,  to  be  let  in  to  re- 
deem in  the  Circuit  Court  of  the  County  of 
Bath,  State  of  Kentucky,  before  the  institution 
of  this  suit,  which  he  informally  alleges  as 
ground  to  abate  this  suit.  The  court  l)elow 
dismissed  the  bill.  Complainant  appealed  to 
this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

MesnTi.  C.  A.  WicklUFe  and  Preston,  for 
appellant,  contended: 

That  the  court  has  jurisdiction,  because  the 
defendant  is  a  resident  of  Texas;  that  the 
suit  of  Wickliffe  was  first  pending:  that  the 
charge  of  fraud  is  not  sustained  by  the  proof: 
that  the  compromise  with  Bascom  will  be 
favored  in  equity. 

Taylor  v.  Patrick.  1  Bibb,  168;  Leggett'e  Eeirt 
V.  Athley,  5  Littell,  178;  Fisher  v.  May,  2 
Bibb.,  448;  Mills  v.  Lee,  6  Monroe,  98;  Bate*  v. 
Todd,  4  Littell,  177;  see,  also,  Blmendorfv.  Tay- 
lor, 10  Wheat.,  162;  Fenwick  v.  Macey.  I.Dana, 
279.  The  legal  title  to  the  lands  in  contro- 
versy, being  in  Wickliffe,  coupled  with  the 
possession,  he  should  have  his  title  quieted. 

Jfr.  A.  H.  Lawrence,  for  appellees: 

The  bill  in  this  case  was  filed  in  the  Circuit 
Court  of  the  United  Slates  for  the  District  of 
Kentucky  against  Thomas  Deye  Owings,  to  be 
quieted  in  the  possession  and  right  to  sundry 
tracts  and  parcels  of  land  enumerated  in  the 
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bill,  of  which  he  alleges  he  is  seised  in  fee,  and 
holds  in  actual  possession.  The  bill  further 
alleges  that  the  defendant  Owings  had  set  up 
title  and  claim  to  the  land  in  question  without 
any  right  in  him  whatever,  and  had  thus  in- 
jured the  title  of  the  complainant. 

The  relief  sought  is  under  general  principles 
of  equity,  but  more  particularly  under  the 
Kentucky  Statute  of  1796.  which  gives  Uie 
owner  oMhe  legal  estate  who  is  in  possession, 
the  right  to  quiet  bis  title  against  claimants. 

1  Morehead  &  Brown,  Ky.  Stnts..  294. 

To  this  bill  the  defendant  has  filed  an  answer, 
denying  the  jurisdiction  of  the  court,  and  deny- 
ing that  he  was  a  citizen  of  the  Stiite  of  Texas, 
but  slating  that  he  was  residing  in  Kentucky  at 
the  time  this  suit  was  brought.  The  answer 
admits  the  possession  of  Wickliffe,  and  does 
not  directly  traverse  the  allegation  that  Wick- 
liffe is  vested  with  the  legal  tille,  but  alleges 
that  if  said  Wickliffe  has  any  legal  title  he  ob- 
tained it  by  fraud.  The  answer  also  sets  forth 
that  be,  th'e  defendant  Owings.  had  filed  a  bill 
in  chancery,  to  be  let  in  to  redeem  in  the  Cir- 
cuit Court  of  the  County  of  Baih,  State  of 
Kentucky,  before  the  insiitulion  of  this  suit, 
which  he  alleges  as  ground  to  abate  the  suit. 

The  court  below  dismissed  the  bill,  where- 
upon the  complainant  took  an  appeal  to  this 
court.  The  case  is  further  stated  in  the  opinion 
of  the  court. 

Mr.  Jus^ee  Campbell  delivered  the  opin- 
ion of  the  court : 

The  plaintiff  filed  bis  bill  in  the  Circuit 
Court  of  the  United  States  for  Kentucky, 
against  Thomas  Deye  Owings,  by  which  he  as- 
sumes to  be  the  owner,  and  in  the  lawful  pos- 
session, of  a  number  of  tracts  of  land,  lying  in 
different  counties  of  that  Slate,  whidi  had  at  one 
time  been  the  property  of  the  defendant,  but  of 
which  he  had  been  legally  devested,  and  notwith- 
standing claims,  by  the  instigation  and  advice 
of  other  persons,  to  the  prejudice  and  vexation 
of  the  plaintiff.  The  object  of  the  bill  Ls  to  es- 
tablish the  title  and  to  quiet  the  possession  of 
the  plaintiff. 

The  facts  disclosed  by  the  record  are:  that 
in  the  years  1817  and  1818,  the  defendant  was 
po!>sessed  of  a  very  large  estate  in  lands,  but 
was  indebted  beyond  his  means  of  payment. 
During  those  years,  two  of  his  creditors  (Luke 
Ticrnan  and  Samuel  Smyth)  respectively  re- 
covered, in  the  Circuit  Court  of  the  United 
States  for  Kentucky,  judgments  for  the  aggre- 

gate  sum  of  |25.00'0  and  upwards;  the  one  by 
efault,  the  other  by  confession.  Immediately 
thereafter,  the  defendant  adopted  a  system  of 
legal  proceedings,  to  postpone  the  day  of  pay- 
ment of  those  judgments,  which  terminateid  in 
the  augmentation  of  the  debt,  and  the  introduc- 
tion of  other  persons,  in  the  character  of  sure- 
ties, to  share  in  the  entanglements  of  the  debtor. 
By  the  interposition  of  injunctions,  replevin, 
and  stay  bonds,  and  for  the  want  of  bidders  at 
execution  sales,  the  defendant  withstood  his 
creditors  until  1834. 

In  November,  1824,  Tieman  purchased  a 
number  of  the  tracts  in  dispute,  and  others  in 
1887  and  1884,  under  the  executions,  and  for 
which  he  has  tlie  deeds  of  the  Marshal. 

la  1820.  Samuel  Smyth  assigned  his  judg- 
ment to  Ellicott  and  Meredith,  in  trust  for 
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crctlitore,  and  these  pereons.  betweeo  1826  and 
1839,  purchased  nearly,  if  not  all.  of  the  tracts 
for  which  Tiernan  had  acquired  a  title. 

In  1824,  before  any  of  these  sales,  Owings 
had  conveyed  the  lands  to  the  sureties  whom 
he  had  involved  upon  the  bonds  before  refer- 
red to  in  these  and  other  cases,  for  their  indem- 
nity, and  delivered  to  them  Uie  possession  of 
the  properly,  and  ceased  to  have  any  control  of 
it.  He  gave  to  them  authority  to  "sell,  dis- 
pose of,  and  convey  any  of  the  estate,  when- 
ever it  might  be  necessary  for  their  protection," 
and  in  such  cases  as  a  ninjority  of  them  might 
consider  as  most  beneficial  to  all  concerned,  in 
case  their  principal  was  in  default.  Tiernan 
and  Meredith  and  ElUcott,  in  1827,  commenced 
suits  for  various  parcels  of  the  lands  they  had 
purchased  at  the  marshal's  sales,  in  the  Circuit 
Court  of  the  United  States,  and  recovered  judg- 
mcuts.  The  questions  involved  in  the  issues, 
appear  to  be  the  regularity  of  the  sales  by 
-which  they  acquired  title.  In  1829,  after  a 
portion  of  these  trials,  the  sureties  and  assignees 
of  Owings  executed  a  deed  to  EUicott  and 
Meredith,  for  tlie  tracts  of  land  described  in 
the  bill,  upon  "a  general  compromise"  with 
with  tbem,  by  w'hich  the  debt  to  samuel  Smyth, 
-with  the  various  bonds  taken  to  secure  it,  were 
.surrendered  to  be  canceled.  The  record  shows 
that  Owings  was  advised  of  this  settlement,  and 
expressed  approbation  of  it.  Some  time  after 
this  settlement  with  the  assignees  of  Owings, 
an  arrangement  was  concluded  between  Tier 
nan.  EUicott  and  Meredith,  and  the  Bank  of 
the  United  States,  by  which  the  bank  agreed  to 
reimburse  Tiernan  for  hLs  debt  and  advances, 
and  to  cancel  an  indebtedness  of  Smyth,  and  to 
take  tlie  title  to  the  property  they  had  acquired 
by  these  procccdini^.  This  arrangement  was 
carrietl  into  effect  liy  a  suit  in  the  Circuit  Court 
of  the  United  States,  in  which  a  sale  was  or- 
dered, at  which  in  1834  and  1885,  the  bank  be- 
came the  purchaser. 

In  1896,  the  bank  sold'  its  title  to  the  plaint- 
iff in  this  suit.  In  order  to  free  the  title  from 
anv  imperfections,  a  bill  was  filed  in  the  Cir- 
cuit Court  of  Dath  County,  Kentucky;  and  in 
that  suit,  the  titles  of  Tiernan,  EUicott  and 
Meredith,  and  the  bank,  were,  in  1848,  cen- 
Teyed  to  him. 

In  the  course  of  these  proceedings,  a  number 
of  confirmatory  deeds  were  taken  from  pur- 
chasers of  portions  of  the  property  at  the  mar- 
shal's sales,  that  it  is  unimportant  to  describe. 
To  appreciate  fully  the  case  of  the  plaintiff,  it 
is  proper  to  notice  a  transaction  between  him 
and  Mr.  Bascum,  the  sonin  law  and  attorney 
in  fact  of  Owings.  in  18;j7.  The  plaintiff,  after 
the  acquisition  of  his  titles  from  the  bank,  insti- 
tutetl  suits  for  the  recovery  of  the  family  resi- 
dence and  other  lands  of  the  defendant,  in  the 
courts  of  Kentucky.  At  the  trial  term  of  these 
Miits,  a  proposal  for  an  adjustment  was  sub- 
mitted to  the  plaintiff,  by  Mr.  Bascom  (under 
the  advice  of  counsel),  which  was  accepted  by 
him.  He  agreed  to  convey  to  Mrs.  Bascom  the 
family  residence  and  other  lots,  a  balance  due 
on  the  judgment  of  Tiernan,  to  release  the 
claim  for  mesne  pniflis.  and  to  dismiss  the  suits 
pending,  each  party  to  pay  costs.  Owings  and 
Bascom  were  to  confirm  the  title  acquired 
by  the  plaintiff,  to  the  lands  described  in  the 
bllL  This  settlement  was  executed  by  the  de- 
ae*  17  How. 


livery  of  the  proper  evidences  of  title.  Thoee 
iu  the  name  of  Owings  were  executed  by  Bas- 
com as  his  attorney  in  fact. 

The  land  conveyed  to  Mrs.  Bascom  has  re- 
mained in  the  family  till  this  time,  and  iu  1847 
was  divided  among  the  children  of  Owings,  in 
a  suit  to  which  he  was  a  party.  The  validity 
of  the  conveyance  of  Wickliffe  to  her,  was  as- 
serted in  that  suit,  and  admitted  in  the  decree 
of  the  court,  as  the  basis  upon  which  it  was 
founded.  Owings,  in  1836  or  1837,  left  the 
United  Slates  for  Texas;  during  the  interval, 
from  1887  to  1849,  the  plaintiff  was  in  the  open 
possession  of  the  property.  Before  the  depait- 
ure  of  Owings,  the  plaintiff  had  offereid  to 
reconvey  to  him  the  whole  of  his  purchases, 
upon  an  extended  credit  and  a  reduced  rate 
of  interest,  for  the  consideration  of  the  debts 
and  costs  they  represented;  which  proposal 
Owings  acknowledged  his  inability  to  accept, 
and  fulfill  the  obligations  he  would  thus  in- 
cur. In  1849,  he  was  induced  to  return  to  the 
United  States,  and  to  renew  the  controversy 
which  had  been  so  long  pending,  by  the  asser- 
tion of  pretensions  hostile  to  the  title  of  the 
plaintiff,  and  prejudicial  to  his  useful  and 
peaceful  enjoyment. 

The  evidence  shows  ^hat  the  lands  are  in  the 
possession  of  the  plaintiff,  occupied  by  a  nu- 
merous body  of  tenantry;  that  sales  have  been 
obstructed  and  rents  diminished  by  the  asser- 
tion of  these  claims. 

The  right  of  the  plaintiff  to  relief  is  rested 
upon  the  general  principles  of  equity,  as  well  as 
a  statute  of  Kentucky,  to  the  effect  "  that  any 
person  having  both  the  legal  title  to,  and  the 
possession  of  land,  may  institute  a  suit  against 
any  other  person  setting  up  a  claim  thereto, 
and  if  the  complainant  shall  establish  his  title 
the  defendant  shall  be  decreed  to  release  bis 
claim."    (1  Bro.  and  More,  Stat.,  429.) 

The  jurisdiction  of  a  court  of  chancery  to 
grant  perpetual  injunctions  for  quieting  inher- 
itances, after  the  right  and  matter  in  question 
has  been  faurly  settled  by  concurring  verdicts, 
has  been  long  established  ;  and  in  addition  to 
this  general  ground  for  equitable  interference, 
this  case  presents  a  strong  claim  for  the  inter- 
position of  the  court,  arising  from  the  settle- 
ment between  Bascom,  as  the  attorney  in  fact 
of  the  dcfendent,  and  the  plaintiff.  The  con- 
sideration of  that  settlement  has  been  enjoyed 
for  many  years,  by  the  family  of  Owings.  We 
conclude  that  this  arrangement,  embracing  the 
fact  that  a  confirmatory  deed  to  tlie  plaintiff 
had  been  executed  in  his  name,  under  the  letter 
of  attorney  to  Bascom.  was  communicated  to 
him,  and  that  it  received  his  approbation.  If 
additional  assurances  were,  therefore,  required 
to  perfect  the  title  of  the  plaintiff,  and  to  main- 
tain his  quiet  enjoyment,  it  is  the  duty  of  the 
court  to  exact  them. 

But  if  a  question  might  arise  upon  the  facts 
of  this  case,  upon  thi8l>ranch  of  it,  there  will 
be  none  when  we  connect  it  with  the  statute  of 
Kentucky: 

"  When  the  nature  of  our  conflicting  titles," 
says  the  Supreme  Court  of  that  State,  "whether 
derived  from  the  laws  of  Virginia  or  of  this 
State,  are  considered,  there  is  an  apparent  ne- 
cessity of  permitting  the  holder  of  the  legal  es- 
tate to  call  his  adversary  to  the  test  when  it 
cannot  be  otherwise  reached.    This  act  ought 
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to  be  liberally  expounded  a«  a  remedial  stat- 
ute. "     CaUt  V.  Iy>ftu»,  4  Mon.,  439. 

And  in  aocordance  with  this  view,  that  court 
decreed  a  release  to  one  having  the  legal  title  and 
possession  from  one  who  "  pretended  a  claim 
under  a  va^e  and  void  entry,  without  equity." 
1  Mon.,  97. 

And  in  another  case,  where  the  party  in  pos- 
session with  title  averred  "  that  the  defendants 
pretended  to  have  a  claim  upon  it,  and  tliereby 
disparaged  his  title  and  obstructed  him  in  the 
full  enjoyment  of  his  property.  "  Armitage  v. 
WieUiffe,  12  B.  Mon..  488. 

This  statute  is  too  important  a  portion  of  the 
law  of  properly  in  Kentucky,  to  tie  disregarded 
in  the  exorcise  of  the  equitable  powers  of  the 
courts  of  the  United  States  in  that  Stale;  apd 
without  affirming  that  it  can  be  so  fully  applied 
under  the  constitution  of  .those  courts  as  by  the 
State  tribunals,  we  are  satisfied  that  its  protec- 
tion may  be  properly  invoked  in  cases  like  the 
present.  Clark  v.  Smith,  18  Pet.,  195.  The 
statement  of  the  plaintiff's  title  shows  that  the 
lands  described  in  his  bill  were  sold  as  the  prop- 
erly of  the  defendant,  by  a  public  ofHcer,  with 
le^  process,  issued  upon  valid  judgments,  and 
that  the  title  of  the  purchasers  have  vested  in 
him;  that  this  title  has  been  submitted  to  a 
court  of  law,  and  maintained  in  a  succession  of 
trials :  that  besides,  the  sureties  who  were  bound 
for  these  judgments,  and  to  whom  the  lands 
were  delivered  by  the  defendants  for  their  in- 
demnity, with  powers  to  use  them  for  thai  pur- 
pose, have  transferred  them,  to  relieve  them- 
selves and  their  principal,  to  the  grantors  of  the 
plaintiff;  that,  in  addition,  the  son-in-law, 
agent,  and  aitornejr  of  the  defendant,  to  pre- 
serve a  portion  of  his  estate  for  his  family,  has 
confirmed  in  his  name  the  title  of  the  plaintiff, 
as  we  are  bound  to  believe,  with  the  knowledge 
and  acquiescence  of  Lis  principal,  and  that  fam- 
ily still  retains  the  consideration  of  this  deed; 
finally,  that  the  plaintiff,  and  those  whose  title 
he  has,  has  been  in  possesiiion  since  1824. 

The  defendant  resists  the  suit  of  the  plaintiff 
for  relief,  Ist.  By  a  denial,  in  his  answer,  of  the 
averment  that  he  is  a  citizen  of  Texas,  and  con- 
sequently the  jurisdiction  of  the  court.  2d.  By 
the  plea  thai  before  this  suit  was  commenced  he 
had  instituted  one  in  the  Circuit  Court  of  Bath. 
Kentucky,  contesting  the  plaintiff's  title  and 
]>rovoking  a  full  investigation  into  its  validity, 
and  t  hat  he  could  not  be  restrained  from  its  pros- 
ecution there.  3d.  That  the  sales  by  the  mar- 
shall  were  invalid,  and  that  the  conveyance  ex- 
ecuted by  BiUicom  in  his  name  to  the  plaintiff  is 
void,  for  misrepresentation,  fraud,  and  the 
want  of  consideration. 

The  doctrine  of  this  court  is  scltled,  that 
when  the  jurisdiction  of  the  circuit  court  ap- 
pears, by  proper  averments,  on  the  record,  the 
defendant  can  only  impugn  it  in  a  special  plea. 
The  39th  rule  of  practice  for  courts  of  equity  in 
the  United  States,  adopted  by  this  court,  ex- 
cludes "matters  of  abatement,  objections  to  the 
character  of  parties  and  to  matters  of  form," 
from  tile  answer,  and  confines  its  operation 
to  "  matters  in  bar,  or  to  the  merits  of  the 
bill.  "  It  is  proper  to  say,  that  if  the  fact  of 
citizenship  was  open  to  in(|uiry,  the  evidence 
sustains  the  allegation  of  the  bill. 

2.  Whether  we  consider  the  commencement 
of  the  suit  as  dcpeudeut  upon  the  filing  of  the 
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bill  with  the  clerk  of  thecourt.  orthe  issue,  serv- 
ice, or  return  of  process  upon  it,  there  is  no 
sanction  in  the  evidence  for  the  plea  by  the  de- 
fendant of  a  prior  suit  pending  in  the  Circuit 
Court  of  Bath  County.  The  plaintiff's  bill  was 
filed  and  process  issued  before  that  of  the  de- 
fendant was  entered,  and  the  process  from  the 
court  of  the  United  States  was  executed  more 
than  a  year  before  the  service  of  a  subpoena  to 
answer,  on  the  plaintiff.  Nor  are  the  imputa- 
tions of  fraud,  oppression,  and  injustice,  upon 
the  conduct  of  the  plaintiff,  nor  the  charges 
that  he  acquired  his  titles  by  corrupt  and  cham- 
pertous  contracts,  better  supported.  No  evi- 
dence has  been  taken  which  authorizes  the 
crimination  of  the  plaintiff  by  such  allegations, 
in  any  part  of  the  complicated  and  involved 
controversies  which  he  seeks  by  this  bill  to 
close. 

Our  conclusion  is,  that  the  plaintiff  is  enti- 
tled to  the  relief  he  asks  for,  and  that  the  de- 
cree of  the  Circuit  Court  must  be  reversed,  and 
a  decree  entered  here  conformable  to  this  opin- 
ion. 

Decree  rererted. 

And  this  court,  proceeding  to  render  such  de- 
cree as  the  said  Circuit  Couri  ought  to  have  ren- 
dered, doth  order,  adjudge  and  decree,  that 
the  complainant  has  shown  a  legal  title  to  all 
those  tracts  or  parcels  of  land  which  are  de- 
scribed and  set  forth  in  the  two  deeds  in  the 
record,  executed  by  Owings  and  Bascom,  dated 
6th  April,  1837,  and  marked  No.  54,  and  by  A. 
Trombo,  Commissioner,  dated  25th  day  of  Sep- 
tember, 1848,  and  marked  No.  58,  in  both  of 
which  the  said  complainant  is  the  grantee,  but 
excepting  from  this  decree  the  lands  which  were 
conveyed  to  Mary  N.  Bascom,  by  the  said  com- 
plainant, the  6th  April  1837,  and  as  to  which 
this  decree  has  no  application. 

And  it  is  further  ordered,  adjudged,  and  de- 
creed by  this  court,  .that  the  said  complainant 
has  shown  sufficient  matter  of  equity  to  entitle 
him  to  a  release,  by  Thomas  D.  Owings,  or  his 
heirs  at  law  or  devisees,  or  other  legal  represen- 
tatives, of  all  their  claim,  and  to  be  quieted  in 
the  possession  and  enjoyment  of  the  said  parcels 
of  land. 

And  it  is  further  ordered,  adjudged  and  de- 
creed, that  the  said  complainani  do  not  recover 
his  costs  in  this  cause  in  this  court,  of  and  froai 
the  said  defendant. 

It  is  therefore  further  ordered,  adjudged  and 
decreed  b^  this  court,  that  this  cause  De,  and 
the  same  is  hereby  remanded  to  the  said  Cir- 
cuit Court,  with  instructions  to  cause  an  ap- 
proximate deed  of  release  and  quitclaim  to  be 
prepared  and  executed  by  the  .«aid  defendant, 
or  his  heirs  at  law  or  devisees,  or  other  legal 
representatives  of  their  rights,  as  aforesaid ;  and 
also  that  the  said  court  issue  an  injunction  to 
them  commanding  their  agents  and  attorneys, 
aiders  and  abettors,  to  refrain  perpetually  from 
any  molestation  or  disturbance  of  the  right  and 
possession  of  the  said  complainant,  under  any 
title  of  the  said  Thomas  D.  Owings,  and  that  the 
said  Circuit  Court  do  execute  and  carry  into  ef- 
fect all  the  provisions  of  the  aforesaid  decree  of 
this  court. 

Cited— 19  How.,  568.  590 ;  21  How.,  214  :  12  Blatcbf., 
an ;  HcAU.,  368 ;  2  FUppin,  638 ;  7  Law,  7. 
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13RA.EL  W.  RAYMOND.  Owner  and  Claim  I 
ant  of  the  Cargo  of  the  ship  Okpqan,  con- 
sisting of  844  tons  of  coal,  App't, 

V. 

WILLIAM  TYSON,  LOtelant. 

(See  8.  C,  17  How,  53-71.) 

Charter-partjf — eatutruetion  of— Uen  far  freight, 
when  tcaived. 

A  charter-party  should  be  construed  liberally, 
airrceably  to  the  Inti-ntion  ot^  the  parties,  and  con- 
formably to  the  usage  of  trade  Iq  general,  and  of 
the  particular  trade  to  which  it  relates. 

Althoufirh  the  owner  of  a  ship  lia^  a  Ucn  on  the 
cargo  for  freight  and  hire  of  the  ship,  his  Hen  may 
be  waived,  without  expr»>8  wordti,  by  stipulations 
■  in  the  charter-party  inconsistfint  therewith,  or 
when  it  can  be  fairly  Inferred  that  he  meant  to 
trust  to  the  charterer's  personal  responsibility. 

If  it  be  only  doubtful  in  the  construction  of  a 
charter-party  whether  the  owner  has  waived  his 
lien  upon  tho  cargo,  he  must  have  the  beneBt  of 
that  doubt. 

Time  and  place  for  the  payment  of  freight,  other 
than  those  for  the  delivery  of  the  cargo,  Is  a  waiver 
of  the  lien,  unless  expressly  reserved. 

Freight  payable  In  New  York,  and  due,  cannot 
be  required,  as  a  condition  of  discbarglug  the  cargo, 
ia  San  Francisco,  where  not  so  provided  in  the 
obarier-pany,  or  agreed. 

Cnoertainties,  changes  of  relation  between  the 
parties,  and  consequence?,  tnay  be  stronger  against 
the  Hen  claimed    than  any  inferences  In  Its  favor. 

English  and  American  cases  examined. 

Argutd  Dec.  7, 185J^.      Decided  Jany.  IS,  1855. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  Northern  District  of 
California,  from  a  decree  adjudging  a  lien  to 
the  libelant,  Ty.son,  part  owner  ancl  agent  of 
ship,  upon  the  cargo  of  f  12,000,  which  decree 
^waa  aiflrmed  by  tlic  Circuit  Court. 

In  this  case  the  libel  was  filed  by  Tyson  in 
the  District  Court  of  the  United  States  for  the 
Northern  District  of  California. 

The  District  Court  decreed  that  Tyson  was 
entitled  to  a  lien  upon  the  cargo  of  coal  in 
question,  for  $12,000,  &c. 


Raymond  appealed  to  the  Circuit  Court  'vf 
the  United  States. 

On  sugcestion  of  counsel,  the  decree  of  the 
District  Court  was  affirmed  by  the  Circuit 
Court  for  Ihe  purpose  of  taking  and  prosecut- 
ing an  appeal  to  the  Supreme  Court.  The 
reason  of  this  probably  was,  that  the  Circuit 
Court  consisted  simply  of  the  District  Judge, 
silting  with  the  powers  and  tho  jurisdiction  of 
the  Judge  of  the  Circuit  Court.  The  minutes 
speak  of  this  case  as  an  appeal  from  the  Circuit 
Court,  as  it  is,  in  form,  though  really  an  appeal 
from  the  District  Court. 

The  case  is  stated  by  the  court. 

Mr.  Daniel  Liord,  for  the  appellant,  after 
stating  tho  facts,  made  the  following  points: 

No  express  terms  of  hypothecating  the 
cargoes,  or  subjecting  them  to  liens,  are  fouud 
in  the  charter  parly ;  the  omission  of  which 
usual  provision  in  charters  of  American  ships, 
confirms  the  inference  from  the  general  charac- 
ter of  the  instrument,  that  it  was  made  on  the 
credit  of  the  charterers,  without  the  exaction 
of  any  lien. 

Volunteer,  1  Sumn.,  551;  8  Kent, Com.,  •220. 

The  charter  party  binding  tho  ship  owner  to 
deliver  the  cargoes,  without  any  reference  to 
payment  of  charter  money,  supports  the  same 
construction. 

The  reservation  of  payment,  in  such  modes 
and  under  such  circumstances  as  are  above  re- 
ferred to.  is  inconsistent  with  the  implication 
of  any  lien;  and  the  absence  of  any  express 
creation  of  any  lien,  excludes  its  existence  iu 
this  case.    2  Kent's  Com  ,  "Cas,  »«39. 

Mr.  T.  B.  Catting,  for  the  appellee, 
after  stating  the  facts,  made  the  following 
points: 

First.  Possession  of  the  ship  continued  in  the 
owner,  and  he  was  to  manage,  control  and 
navigate  her.  The  master  was  bis  agent,  and 
not  the  agent  of  the  charterer.  The  libelant 
remained  subject  to  all  the  responsibilities  and 
obligations  of  ownership,  and  was  answerable 


NOTB.— Lien  for  repairs  and  necennirieii  for  veimel, 
andfnr»uitplUii,mli!aoe  anil  freight.  Priiceedin(^  in 
rem  /wr.  6>ee  note  to  itliiine  v.  The  Charles  (bar- 
ter, 4  Cranch,  SH;  note  to  The  Palmyra,  12  Wheat., 
1 .  and  note  to  The  General  Smith,  i  Wheat.,  438. 

Lien  for  tretghU  toho  has,  and  lunv  uiaived. 

Where  by  the  terms  of  the  contract  the  charterers 
liave  possession  of  the  ship,  the  charter-party  Is 
not  a  contract  for  tfaa  transportation  of  goods,  but 
Is  a  tettingof  the  ship,  and  the  charterers  are  con- 
sidered as  owners  for  the  voyage.  In  this  case  the 
general  owners  have  no  lien  on  the  cargo  for  the 
hire  of  the  ship.  Lander  v.  Olurk,  I  Hall,  855; 
Drinkwater  v.  The  Spartan,  Ware,  149:  Claikaon  v. 
Edes.  4  Cow.,  470 ;  Pickman  v.  Woods,  6  Pick.,  248 ; 
Belcber  v.  Capper,  4  Man.  &  6r.,  5U:!. 

A  charterer.  If  he  chixwes,  may  carry  goods  for 
others,  and  as  owner  pro  hoc  trie*,  he  has  a  lien  on 
theae  gCM>ds  for  the  freights  payable  to  him.  len- 
der V.  Clark,!  Hall, 855.  tIceSbaw  v.  Thompson, 
Olontt,144. 

Where  the  general  owner  retains  the  possession, 
command  and  navigation  of  the  vessel,  his  lien 
for  freight  remains.  The  charter-party  Is  a  mere 
aSietglitment.  Marcardier  v.  Chesapeake  Ins.  Co.. 
SCraoch.  49;  Hooe  v.  Groverman,  1  Cranch,237:  1 
Johns.,  1!9 ;  Wllilams  v.  Johngon.ll  Barb.,  601 :  Mao- 
•xgart  V.  Henry,  3E.  U.  Smith,  300;  Kuggles  v. 
Backner,  I  Paine.  C.  C  Xii. 

Payment  of  freight  to  the  owner  would  in  such 
a  case  be  a  good  defense  to  an  action  by  charterer 
agMinst  shipper.  Holmes  v.  Paveostedt,  5  Sand. 
<S.Y.>.«. 

This  liin  dries  not  exist  where  parties  by  contract 
flz  time  and  manner  of  payhig  freight,  so  that  the 
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cargo  is  to  t>e  delivered  before  tho  time  fixed  for 
payment  of  freight.  Chandler  v.  Belden,  18  Johns., 
157. 

Delivery  of  cargo  without  demanding  freight  or 
notifying  him  of  the  master's  lien  therefor  will, 
in  absence  of  special  agreement  or  local  usage  to 
contrary,  discharge  such  lien.  The  Tan  Bark  case, 
1  Brown  Adm.,  151 ;  Bags  of  Linseed,  1  Black,  108. 

Mere  manual  delivery  by  the  carrier  to  the  con- 
signee does  not  Of  itself  necessarily  operate  to  dis- 
charge the  lien  for  freight.  The  delivery  must  be 
made  with  inteut  to  part  with  his  Interpst.  or  un- 
der circumstances  from  which  the  law  will  infer 
such  Intent.  Qaughan  v.  One  Hundred  and  Fifty- 
one  Tons  of  Coal,  15  Int.  llev.  Kec,  31. 

Carrier  does  not  Impair  his  right  to  bold  balance 
of  a  consignment  for  freight  on  whole  by  delivering 
from  it  a  portion  of  a  particular  consignment. 
Sears  v.  Bags  of  linseed,  1  Cliir.,  88 ;  Fox  v.  Holt, 
38  Conn.,  568. 

Where  goods  have  been  delivered  to  the  con- 
signee, or  time  has  been  allowed  for  the  payment 
offreight,  the  carrier's  Hen  is  lost.  4  A.&E..280:1 
Sumn.,  589;  2  Kaym.,  762;  8  East,  822;  Perkins  v. 
Hill.  2  Wood.  &  M.,  158.  It  Is  also  lost  by  sale  of 
the  goods.    Marks  v.  Bnrker,  I  Wash.,  ITS. 

If  the  carrier  is  induced  by  fraud  or  trick  to  sur- 
render possession  of  the  property,  the  lien  for 
freight  Is  not  devested.  The  goods  may  lx>  replevied. 
Blgelow  V.  Heaton,  8  Hill,  4:| ;  S.  <;.,  4  Dcnlo,  498. 

Both  the  common  law  and  the  statute  recognize 
the  right  of  tho  mastfr  or  owner  of  a  ship  to  a 
lien  fur  freight,  ex|>en»es  and  charges,  and  for  his 
liability  upon  outstanding  bills  ot  lading,  t.'nmp- 
bell  V.  Coimer,  TON.  VT.,  424  :  atT'g.  41  N.Y.,  Supr.  (9 
J.«S.),450. 
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to  the  cbartereni  for  the  acts  and  conduct  of 
the  muster  and  mariners. 

Certain  Logs  of  Mahogany,  2  Bum.,  689; 
Marcardier  v.  Cheiapeake  In*.  Co.,  8  Cr.,  49; 
Paltner  v.  Grade,  4  Wash.  C.  C,  llO.  123-3; 
8.  C.  8  Wh.,  605,  64t;  Melntyre  v.  Bowne, 
1  Johns.,  229;  CUirkion  v.  Edet,  4  Cow..  470: 
Holme*  V.  Patenttedt,  5  Sandf.,  97;  8  Kent's 
Com.,  138;  1  Pars.  Cont.,  657. 

If,  upon  the  whole  instrument,  it  be  doubt- 
ful what  was  intended,  the  gcDeral  owner  con- 
tinue such  during  the  term;  nis  rights  can  only 
be  displaced  by  a  clear  and  determinate  trans- 
fer of  them. 

Logs  of  Mahogany,  2  Bum. ,  589. 

Second.  The  ship  owner  has  a  lien  upon  the 
cargo  for  the  freight  of  its  transportation,  unless 
it  has  been  waived  or  abandoned  by  agreement. 

araeie  v.  Paimtr,  8  Wh..  605.  641;  8.  C,  4 
Wash.  C.  C,  110-123;  Clarksonv. Bdei.iCow., 
481,  per  Savage,  Ch.  J.;  The  Volunteer,  1 
Sum.,  551;  Rugglet  v.  Buelmor,  1  Paine,  358; 
VrinJewater  v.  Brig  Spartan.  1  Ware,  156; 
Uolme»  V.  PavengtUdt.  5  Sandf.,  97;  SmaU  v. 
Moatet,  9  Bing.,  574,  OUdstanet  v.  Allen,  12 
Com.  Bench,  202;  Oledttanet  v.  Allen,  22  Eng. 
Law  and  Eq.,  882;  Angel  on  Car.,  %cs.  885, 
886:  Abbott  on  Ship..  287,  288,  299. 

Third.  The  stipulation  that  the  charter 
money  should  be  paid  in  New  Yorls  semi- 
annually, is  not  a  waiver  of,  nor  is  it  incom- 
patible with  the  right  of  lien  for  freight  money 
due  and  unpaid. 

SarUlev.  Campion,  2  Barn.  &  Aid.,  503;  The 
V(^un(eer,  1  Sum.,  551 ;  Log*  of  Mahogany,  2 
Sum..  589;  Campion  v.  CWctnSBing.  N.  C.,17. 

(a).  It  had  no  other  effect  than  to  fix  the  pe- 
riods of  payment,  and  to  suspend  the  right  to 
enforce  a  lien  upon  the  cargo,  imlil  default  of 
payment. 

New  V.  Saain,  1  Dan.  &  Lloyd,  198. 

(b.)  Default  was  made  in  ihe  payment  of  the 
freiglit  money  due  at  the  end  of  the  six  months; 
and  the  ship  owner  was  thereupon  at  liberty  to 
proceed  and  enforce  his  lien. 

JVVic  v.  Sieain,  1  Danson-  &  Lloyd,  Merc. 
Cases,  193;  Dixonv.  Tate*,  2  Nev.&  Man.,  177; 
SatUU  y.  Campion,  2  B.  &  A.,  503,  613;  Ab- 
bott on  Ship.,  289. 

Mr.  Juttiec  Wayne  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  the  district  court  for 
the  northern  district  of  California. 

The  suit  was  brought  by  a  libel  in  the  admi- 
ralty againKt  844  tons  of  coal  (of  which  Raymond 
was  the  claimant)  on  board  the  ship  Orphan, 
of  which  Tyson  the  libellant.  was  a  part  owner. 
Its  object  was  to  enforce  an  alleged  lien  on  the 
coal  claimed  under  a  charter-party  between 
Tyson  and  J.  Howard  &  Son,  of  New  York, 
charterers.  The  charter  party  was  made  at 
New  York  on  the  1st  February.  1850,  the  ship 
at  the  time  being  on  her  voyage  to  London. 
The  whole  ship,  with  the  exception  of  the 
deck,  cabin,  and  necessary  room  for  the  crew 
and  stowage  of  provisions,  sales,  and  cables, 
was  chartered  by  the  owner  to  J.  Howard  & 
Son,  for  a  voyage  from  London  direct,  or  from 
tlience  to  Cardiff  in  Wales  (if  required),  to 
load  for  a  port  or  ports  on  ^le  Pacific,  where 
she  was  to  be  employed  b«^tween  such  ports  as 
the    charterers  might   elect;  thence  to  be  re- 
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turned  back  either  to  New  York  or  Qreat  Brit- 
ain at  their  option.  The  time  for  her  employ- 
ment was  to  extend  to  the  full  term  of  flftet-n 
montlis,  with  a  privilege  to  the  charierers 
lo  extend  it  to  twenty-four  months.  The 
charterers  engaged  to  furnish  the  ship  with  a 
full  cargo — mils  of  lading  to  be  signed  for  it 
without  prejudice  to  the  charter — and  they 
contracted  to  pay  to  the  owner  of  the  ship 
or  his  agent,  for  the  use  of  the  vessel,  at 
the  rate  of  $2,000  per  month,  commencing 
in  London,  if  she  proceeds  thence  direct  to 
the  Pacific,  when  ready  to  load,  and  notice  of 
the  same  was  given  to  the  charterers  or  their 
agent.  But  if  the  vessel  shall  be  ordered  to 
Cardiff  to  load,  then  the  charter  was  to  com- 
mence from  the  time  she  misht  be  ballasted, 
and  l>e  ready  for  sea,  in  London.  In  that  case  the 
ship  is  to  be  allowed  ten  days  from  the  time 
she  is  ready  to  sail  from  London  until  her  ar- 
rival at  Cardiff,  and  only  that  time,  for  which 
the  charterers  were  to  pay,  should  the  ship  be  a 
longer  or  shorter  time  in  making  the  passage 
to  Cardiff.  It  is  agreed  between  the  owner 
and  the  charterers  that  the  charter  should  be 
payable  in  New  York  semi-annually;  the  first 
payment  to  be  made  six  months  from  the  com 
mencement  of  the  same,  and  so  every  six 
months  during  the  continuance  of  the  charter, 
before  the  arnval  of  the  ship  and  her  being  de- 
livered back  to  the  owner,in  New  York  or  Great 
Britian ;  or  upon  satisfactory  proof  of  total  loss 
of  the  ship,  all  moneys  in  arrears  and  due  up 
to  the  time  of  the  loss  were  to  be  paid  on  de- 
mand. Should  the  vessel  be  ordered  to  Cali- 
fornia, the  charterers  agree  to  pay  the  expense 
of  victualling  and  manning  her,  attendant  upon 
the  California  voyage  and  the  charter  mone^ 
for  any  detention  caused  by  desertion  of  the 
crew.  The  charterers  agreed  also  to  pay  all 
port  chargers  of  the  ship  incident  to  her  em- 
ployment, except  victualling,  manning  and  re- 
pairs, and  to  advance  funds  for  th^  onlinary 
expenses  of  the  ship  after  she  left  Europe, 
which  were  to  be  deducted  from  the  charter 
payments  on  vouchers  from  the  captain. 

The  ship  sailed  for  Cardiff,  on  the  Ist  April, 
1850,  and  arrived  there  on  the  14th  April.  She 
there  took  on  board  from  Branson,  Sands  & 
Co.,  the  agents  of  the  charterers,  a  cargo  of 
844  tons  of  coal,  the  property  of  the  charterers. 
For  this  cargo  a  bill  of  lading  was  signed  May 
4,  1850,  at  Cardiff,  expressing  that  the  ship 
was  bound  to  Panama,  fororders,  to  be  deliv- 
ered to  order  or  assigns,  he  or  they  paying 
freight,  as  per  charter-pariy.  The  bill  of  lading 
is  as  follows: 

Bill  of  lading.  Shipped  in  good  order  and 
condition,  by  Branson,  Sands  &  Co.,  of  Liver- 
pool, in  and  upon  the  good  ship  or  vessel  called 
"  The  Orphan,"  whereof  R.  C.  Williams  is 
master  for  this  present  voyage,  and  now  lyine 
8M  ton's  of  ','  Ntxon's   in  the  port  of  Cardiff,  and 

Merthyraopd  Oardttr   bound  for  Panana  for  or- 

steam  coal."  (jg„    gjg^f  hundred  and 

forty- four  tons  of  Nixon's  Merthyr  and  Cardiff 
steam  coal,"  being  marked  and  numbered  as  per 
margin,  and  are  to  be  delivered  in  the  Ifte 
good  order  and  condition  at  the  port,  aeeording 
to  order*,  (all  and  every  the  dangers  and  acci- 
dents of  the  seas,  and  navigation  of  whatso- 
ever nature  or  kind,  excepted)  unto  "order," 
or  to  assigns;  he  or  they  paying  for  the  said 
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gooLs,  as  per  charter-party,  with  average  ac- 
customed. 

The  ship  proceeded  to  Panama  with  her 
cargo,  and  thence,  by  orders  of  the  charterers, 
to  San  Francisco,  bhe  arrived  at  San  Fran- 
cisco. December  2d,  1850,  and  the  cargo  was 
retained  on  board  by  her  captian,  to  preserve 
an  alleged  lien  upon  it  for  freight.  The  libel- 
ant avers  that  $13,000  vras  due  for  charter 
money,  on  the  1st  October,  and  that  it  had  not 
been  paid  by  the  charterers;  and  that  they  had 
not  furnished  funds  for  the  ships  expenses  after 
she  left  Europe;  and  for  the  money  due  he 
claims  a  lien  upon  the  coal. 

Raymond,  the  claimant,  answers,  that  the 
bill  of  lading  of  the  coal  had  been  transferred 
to  him  at  the  time  of  its  shipment  by  J.  How- 
ard &  Sod,  for  a  valuable  consideration  paid; 
and  this  is  not  denied  in  the  case.  That  he 
thereby  became  owner  of  the  coal,  and  has  ever 
since  continued  to  be  so,  free  from  any  lien  or 
claim  in  favor  of  the  owners  of  the  ship,  orauT 
other  persons;  that  he  had  demanded  the  coal, 
but  that  the  master  refused  to  deliver  it.  After 
the  libel  was  issued  and  the  answer  had  been 
put  in,  the  master  of  the«hip  petitioned  for  an 
order  for  the  sale  of  the  coal,  as  a  perishable 
commodity.  The  order  was  grantea,  the  coal 
was  sold,  and  the  proceeds  were  adjudged  to  be 
liable  to  a  lien  for  the  sum  due  upon  the  char- 
ter-party on  the  Isl  October. 

We  shall  give  our  judgment  upon  the  fore- 
going statement,  without  considering  in  detail 
the  ^neral  principles  governing  contracts  of 
affivighlment  But  we  will  state  two  of  them, 
because  they  have  a  decisive  bearing  upon  the 
charter-party,  under  which  this  controversy 
has  arisen. 

First,  it  must  be  remembered,  that  a  charter- 
party  is  an  informal  instrument  as  often  as 
otherwise,  having  inaccurate  clauses,  and  that 
on  this  account  they  must  have  a  liberal  con- 
astruction,  such  as  mercantile  contracts  usually 
receive,  io  furtherance  of  the  real  intention  of 
the  parlies  and  usage  of  trade.  So  Lord  Mans- 
field said  a  long  time  since.  Abbott,  in  his 
treatise  relative  to  merchant  ships  and  seaman. 
Story's  edition,  188.  gives  the  rule  of  construc- 
tion very  much  in  the  same  words,  but  perhaps 
with  more  precision.  "  The  general  rule 
which  our  courts  of  law  have  adopted,  in  the 
ooostmction  of  this  as  well  as  other  mercantile 
instruments,  is,  that  the  construction  should 
be  liberal,  agreeable  to  the  real  intention  of  the 
parlies,  and  conformable  to  the  usage  of  trade 
m  general,  and  of  the  particular  trMe  to  which 
the  eontraet  raatet."  ChaneeHor  Kent,  in 
bis  47th  chapter  on  the  contract  of  Affreight- 
ment, cites  the  rule  approvingly.  The  late 
Mr.  Juttiee  Thompson,  of  this  court,  asserts  it 
in  BuggU*  v.  Bueknor,.\  Paine,  858.  Judge 
Story  acted  upon  it  ten  years  afterwards,  in  the 
case  of  The  Volunteer,  1  Sumner,  550;  and 
again  in  another  case,  2  Sumner,  589.  The  first 
■ays:  "It  was  pressed  upon  me  by  the  de- 
fendant's counsel,  that  I  should  decide  this 
abstract  question,  and  lay  down  some  general 
nilea  as  to  the  lien  on  the  cargo  for  the  n-eight, 
when  the  voyage  is  performed  under  a  charter- 
party.  This  I  do  not  feel  disposed  to  do,  es- 
pecially as  it  would  and  ought  to  be  considered 
as  a  mere  obiter  opinion,  if  not  required  by  the 
facts  of  the  case.  And,  indeed,  it  is'impracti- 
8ee  17  Bow.  U.  S.,  Book  15. 


cable  to  lay  down  any  general  rules  to  meet  the 
great  variety  of  cases  that  must  necessarily 
arise  in  commercial  transactions.  Each  case 
mast  depend,  in  a  great  measure,  upon  its  own 
circumstances.  Parties  are  not  bound  to  any 
fixed  and  precise  stipulations  to  be  embraced  in 
a  charter-party."  In  the  case  of  7^  Volunteer 
and  cargo,  the  most  difficult  question  was, 
whether  there  was,  under  the  charter-party  a 
lien  on  the  homeward  cargo  for  the  freight. 
Jitdge  Story  says:  "  In  general,  it  is  well 
known  that  by  the  common  law  there  is  a  lien 
on  the  goods  shipped  for  the  freight  thereon; 
whether  it  arise  under  a  common  bill  of  lading, 
or  under  a  charter-party.  But  then  this  lien 
may  be  waived  by  consent;  and  in  cases  of 
charter-parties,  it  often  becomes  a  question 
whether  the  stipulations  are  or  are  not  incon- 
sistent with  the  lien."  The  other  case  men- 
tiened  in  2  Sumner,  5!<9,  Certain  Log»  of  Mahog- 
any V.  Bichardton,  was  one  which  was  de- 
cided upon  the  inaccurate  and  inconsistent' 
stipulations  of  a  charter-party  by  a  liberal  con- 
struction of  them,  in  furtherance  of  the  real  in- 
tention of  the  parties  and  the  usage  of  trade. 
In  Oraeie  v.  Palmer,  8  Wheat.,  605,  6.S4,  this 
court  hassaid :  "  That  the  contract  of  affreight- 
ment, like  any  other  contract,  is  the  creature  of 
the  will  of  the  parties.  It  may  be  varied  to  in- 
finity, and  easily  adapted  to  the  exigencies  of 
either  party  or  of  any  trade.  It  is  only  where 
the  express  contract  is  silent,  that  the  implied 
contract  can  arise."  These  authorities  are 
sufficient,  without  citing  others,  to  establish 
the  general  rule  for  the  construction  of  char- 
tor-parties. 

The  next  rule  for  the  construction  of  char- 
ter-parties, deduced  by  us  from  an  examination 
of  all  the  leading  cases  in  the  English  and 
American  Reports,  including  those  cited  in  the 
argument  of  the  counsel  of  the  appellee,  is 
this:  that  though  the  owner  of  a  ship,  of  which 
the  charterer  Ts  not  the  lesseee,  but  freighter 
only,  has  a  lien  upon  the  cargo  for  freight 
properly  so  called,  and  also  for  a  sum  agreed 
to  be  paid  for  the  use  and  hire  of  the  8hi{),  his 
lien  may  be  considered  as  having  been  waived, 
without  express  words  to  that  effect,  if  there 
are  stipulations  in  the  charty-party  inconsist- 
ent with  the  exercise  of  the  lien,  or  when 
it  can  fairly  be  inferred  that  the  owner  meant 
to  trust  to  the  personal  responsibility  of  the 
charterer.  In  RuggUe  v.  Bueknor,  Paine, 
363,  Mr.  Justice  Thompson  said:  "There 
can  be  no  doubt  that  a  ship  owner  may 
by  express  stipulations  as  to  payment  of 
freight,  incompatible  with  a  claim  upon  the 
cargo  for  the  same,  be  deemed  to  have  waived 
his  lien,  as  if  he  should  by  the  charter  party,  or 
ortherwise,  agree  to  receive  his  freight  at  a 
time  andplaee  having  no  reference  to  the  deliv- 
ery of  the  cargo,  or  a  variance  with  such  time 
and  place.  But,  as  by  the  general  rules  of 
law  the  cargo  is  liable  for  the  freight,  it  should 
be  satisfactorily  shown  that  the  claim  has  been 
relinquished  before  the  ship  owner  can  be  re- 
quired to  part  with  the  cargo  without  pay- 
ment of  the  freight."  As  early  as  the  year 
1820.  Chief  Jtuliee  Spencer  had  ruled  the  same 
in  the  case  of  Chandlery.  Belden,  18  Johns., 
157,  162.  His  language  is:  "  The  right  to  re- 
tain the  cargo  for  the  freight  has  grown  out  of 
the  usage  of  trade;  and  It  does  not  exist,  nor 
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can  it  be  enforced,  when  the  parties  have  ex- 
preEsl;  regulated  the  time  and  manner  of  pay- 
ing the  freight  by  stipulations  in  a  chartfr- 
party,  and  especially  if  the  cargo  is  deliverable 
before  the  arrival  of  the  periods  of  payment. 
Such  an  agreement  is  an  express  renunciation 
of  I  he  right  to  insist  on  freight  before  the  cargo 
is  delivered. 

Judge  Story  says,  in  the  case  of  The  Volun- 
teer, "  But  then  Ibis  lien  may  be  waived  by 
consent,  and  in  charter  parlies  it  often  be- 
comes a  question  whether  the  stipulations  are 
qr  are  not  inconsistent  with  the  cxixtence  of 
the  lien.  For  instance,  if  the  delivery  of  the 
goods  is  by  the  charter-party  to  precede,  the 
payment  or  security  of  payment  of  freight, 
sui'h  -a  stipulation  furnishes  a  clear  dispensa- 
tion with  the  lien  for  freight,  for  it  is  repug- 
nant to  it,  and  incompatible  with  it."  Judge 
Siory  bad  had  occasion  to  consider  this  point 
five  vcars  before  he  gave  his  opinion  in  the  case 
of  The  Volunteer.  We  find  in  his  note  to  his 
edition  of  Abbott  on  Shipping,  printed  by  Bill- 
iard, Gray,  Little  &  Wilkins,  at  Boston,  in 
1829,  page  178,  a  citation  of  the  case  of  Chand- 
ler V.  Selden,  18  Johns., '157.  with  this  com- 
mentary: "That  part  of  the  language  which 
seems  to  deny  the  right  to  retain,  where  there 
is  an  express  stipulation  of  the  time  and  man- 
ner of  paying  the  freight,  if  it  means  that  that 
fact  alone  overturns  the  lien,  whether  the  stijm- 
lation  be  or  be  not  incontintent  with  luch  lien,  ad- 
mits of  much  question,  and  seems  inconsistent 
with  the  doctrine  of  the  cases  cited  in  the  text, 
as  well  as  with  that  in  Chate  v.  Wettmore,  6  M. 
&  Sel.,  180,  and  Orawiihawy  Homfray,  4  B.  & 
A.,  50." 

In  Lueae  v.  Ifbekell,  4  Bing.,  729,  it  was 
said:  "It  may  distinctly  appear  from  the 
charter-party,  that  the  owner  has  been  con- 
tent to  trusit  to  the  personal  responsibility  of 
the  merchant,  and  fixing  a  rpeciSc  time  of 
payment,  before  or  after  delivery  haa  waived 
his  right  to  a  lien.  In  Lowett  v.  Simpson,  16 
Ves.,  275;  Chaee  v.  Weatmore.  5  M.  <fe  Sel., 
180;  and  in  Crau»haiey  v.  Homfray ,  B.  &  A., 
52,  it  was  ruled,  if  there  be  a  specific  contract 
for  a  particular  time  and  mode  of  payment,  and 
tliat  contract  is  inconsistent  with  the  right  to 
retain,  it  will  of  course  defeat  a  claim  to  exer- 
cise it." 

Nothing  can  be  found  in  the  cases  cited  by 
the  counsel  for  the  appellee  in  conflict  with 
the  extracts  just  given:  on  the  contrary,  most 
of  tliem  admit  the  principles  expressed  in  those 
extracts. 

Oraeie  v.  Palmer,  in  8  Wh.,  the  same  case 
upon  appeal  to  this  court,  decided  by  Mr.  Jui- 
tiee  VVatihingtun,  in  4  Wash.  C.  C.  Reports,  af- 
tlrnis  what  no  one  will  deny:  if  the  ship  owner 
retains  the  posHjssiun  of  the  ship,  and  the 
charterer  is  merely  the  freighter — that  the  for- 
mer has  a  lien  upon  the  cargo  for  freight. 
Other  points  were  ruled  in  that  case,  but  they 
have  no  bearing  upon  this,  and  especially  none 
u|M)n  what  shall  be  considered  a  waiver  of  a 
lien  for  freight.  Clarknon,  <fc  Edet,  in  4 
Cowen,  is  to  the  same  point;  but  liolh  Chiff 
JuKtice  Savage  and  Mr.  Juttiee  Woodworth  de- 
cided that  case  from  the  intention  of  the  |>ar- 
tie».  as  tliat  could  be  inferred  from  the  cbarter- 
.  party. 

UmaU  V.  Moatee,  in  9  Bingham,  674,   de- 


cided  by  Chief  Juetiee  Tindal,  was  a  case  in 
which  it  was  expressly  agreed  that  the  ship 
during  the  continuance  of  the  voyage,  should 
remain  firmly  and  fully  vested  in  the  owner,  and 
that  be  should  at  all  times  during  the  voyage 
and  service  have  a  complete  lien  upon  the  lading 
of  the  ship.  It  was  ruled  that  he  had  a  lien 
upon  the  goods  of  the  charterer,  and  against 
his  indorsee  of  the  bill  of  lading.  The  grounds 
upon  which  the  indorsee  contended  against  the 
lien  need  not  be  stated  here,  as  they  have  no 
relation  to  any  controversy  in  this  case. 

SaviUe  v.  Campion,  much  relied  upon  in  2  B. 
&  A.,  503,  512,  decided  by  Chief  Jvulice  Ab- 
bott, does  not  interfere  in  any  way  with  the 
rules  of  confitructinn  which  we  have  stated  to 
be  applicable  to  charter-parties.  The  point 
ruled  in  that  case  was,  that  as  there  were  no 
express  words  of  demise  of  the  ship  itself  in 
the  charter-party,  the  freighter  did  not  thereby 
become  the  owner  for  the  voyage,  and  that  the 
possession  continued  in  the  owner,  and  that  he 
had  therefore  a  lien  upon  the  cargo  for 
freight.  But  the  lien  on  the  goods,  for  the 
stipulated  hire  of  the  ship  is  expressly  put 
upon  the  ground  "that  there  was  nothing  to 
show  that  the  delivery  of  the  goods  was  to  pre- 
cede the  payment  of  that  hire,  in  cash  and 
bills,  as  provided  for  by  the  deed.  The  case  of 
Campion  v.  Colvin.  8  Bing.  N.  C,  17,  involved, 
first,  the  inquiry  whether  or  not  the  owner  of  the 
ship  did  not  retain  the  possession  of  heri  and 
that  the  charterer  was  only  freighter.  It  was 
ruled  that  the  owner  was  left  In  possession,  the 
charter-party  being  the  same  on  which  the 
court  of  King's  Bench  decided,  in  SaviUe  v. 
Campion.  Next,  whether  it  was  the  intention 
of  the  parties  that  the  ship  owner  meant  to  in- 
sist on  the  delivery  of  the  bills  which  were  to 
be  given  on  London  before  the  delivery  of  the 
cargo;  it  was  decided  that  be  did,  but  that  the 
decision  was  given  upon  the  ground  of  the 
special  agreement,  and  not  on  the  general  right 
of  lien,  is  obvious  from  the  language  of  the 
Chief  Justice:  "  Looking  to  the  intent  of  the 
parties,  it  is  clear  the  ship  owner  meant  to  in- 
sist upon  the  delivery  of  the  bills  before  the 
delivery  of  the  cargo,  so  that,  with  respect  to 
the  time  at  which  the  freight  was  payable, 
there  was  no  difference  between  that  and  the 
preceding  cases."  And  lastly,  whether  or  not 
the  assignees  of  the  charterer  'stood  in  a  differ- 
ent relation  to  the  owner  from  that  of  the 
charterer;  it  was  ruled  that  he  did  not.  The 
opinion  given  by  Chief  Justice  Tindal  in  this 
case  is  manifestly  not  reported  with  accuracy 
as  to  the  statement,  and  is  apt  to  mislead  in 
respect  to  the  second  ruling  nf  that  learned 
judge.  It  appears  then  that  neither  the  ease  of 
SaviBe  v.  Campion,  nor  that  of  Campion  v. 
Colcin,  8  Bing.,  K.  C,  17,  contains  anything 
against  the  second  rule  of  conRtruction  which 
we  have  stated.  There  was  not  in  eillier  of  the 
charter  parlies  of  those  places,  though  London 
had  been  fixed  upon  for  the  place  of  payment, 
anything  incompatible  with  a  lien  upon  the 
car^o,  or  at  a  variance  with  the  time  and  place 
which  had  been  agreed  upon  for  its  delivery. 
Upon  the  authorities  cited,  we  consider  the 
rule  to  be,  that  though  the  owner  of  a  ship  who 
retains  possession  of  her  has  a  lien  for  freight 
upon  the  cargo  of  the  freighter,  the  lien  may 
be  adjudged  to  have  been  waived  without  an 
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express  agreement  or  words  to  that  effect,  if 
there  are  stipulations  in  the  charter  party,  in- 
consisient  with  the  exercise  of  such  hen  or 
when  it  can  be  fairly  inferred,  from  the  lan- 
guage of  the  instrument,  that  the  owner  meant 
to  trust  to  the  personal  responsibility  of  the 
charterer  for  the  freight  or  hire  of  the  ship. 

The  limitation  upon  such  construction  and 
inference  is  as  well  expressed  as  it  can  be,  in 
the  language  of  Judge  Story,  in  the  case  of  Cer- 
tain Li>g»«f  Mahogany,  2  8umn.,  697.  It  is: 
"  Let  us  now  proceed  to  the  consideration  of 
the  terms  of  the  present  charter-party,  in  order 
to  ascertain  what  is  their  true  meaning  and  in- 
terpretation. If.  upon  comparing  the  various 
clauses,  we  are  led  to  the  conclu-sion  that  it  is 
doubtful  whether  the  charterer  was  intended 
to  have  the  sole  possession  and  control  of  the 
brig  during  the  voyage,  or  to  t>e  constituted 
owner  for  the  voyage,  then  the  general  owner 
mu.st  be  deemed  such,  for  his  rights  and  au- 
thorities over  the  voyage  must  continue,  unless 
displaced  by  some  clear  and  determined  trans- 
fer of  them."  So  we  now  say,  if  it  be  only 
doubtful  in  the  construction  of  a  charter-party 
whether  the  owner  has  waived  his  lien  upon 
the  cargo,  he  must  have  the  benefit  of  that 
doubt;  his  lien  being  given  by  the  force  of 
the  common  law.  which  cannot  be  talcen  from 
him,  "though  theh;  is  a  special  contract,  un- 
less there  is  something  in  that  contract  incon- 
siiitent  with  that  lien,  or  unless  it  is  waived  by 
fair  implication."  Williams,  Jiutiee,  Pinney 
V.  WelU.  10  Ct..  104,  116. 

We  will  DOW  turn  to  the  charter-party  in 
this  case,  and  form  our  judgment  accordingly 
as  the  two  rules  of  construction  which  have 
been  stated  shall  bear  upon  it.  In  the  first 
place,  it  b  not  for  the  carriage  of  a  single  cargo 
or  for  a  voyage,  but  for  a  voyage  from  London 
direct,  or  from  Cardiff,  in  Wales,  to  load  for  a 
port  or  ports  in  the  Pacific,  where  the  ship  is  to 
to  employed  t>etween  such  ports  as  the  charter- 
ers majr  elect;  the  time  of  employment  in  that 
way  being  for  fifteen  months  certain,  with  the 
right  of  the  charterers  to  extend  it  to  twenty- 
four  months.  For  such  employment  the  char- 
terers agree  to  pay  to  the  owner  or  his  agent,  at 
the  rate  of  two  thousand  dollars  per  month, 
payable  in  New  York  semi  annually,  and  soon 
every  six  mAnths  during  the  continuance  of  the 
cliarter.  Now,  if  there  be  not  something  else 
in  the  charter  to  control  the  meaning  of  the 
words  designating  time  and  place  for  payment, 
it  cannot  be  doubted  that  it  was  the  Intention 
of  the  owner  and  charterers  to  make  time  and 
place  substantial  parts  of  their  contract.  This 
is  not  an  inference  of  intention,  but  a  declara- 
tion of  it  in  words  too  intelligible  for  the  use 
of  interpretation.  They  have  a  fixed  meaning, 
and  cannot,  of  themselves,  .have  any  other 
meaning.  That  meaning,  then,  is  the  contract 
between  the  parties;  precisely  with  the  same 
obligation  upon  them  as  another  stipulation 
wonid  have,  for  the  payment  of  money  at  a 
given  time  and  place,  in  any  other  analogous 
mercantile  contract.  There  are  no  qualifying 
words  of  those  used  to  make  them  doubtful; 
nothing  in  the  charter  which  can  be  applied  to 
make  tnem  so.  No  fact  could  happen,  from 
any  stipulation  in  it,  to  make  tlie  time  and 
place  agreed  upon  for  payment  uncertain. 
Plac«  for  the  payment  of  money  is  a  substan- 
8«e  17  How. 


tial  part  of  any  contract  to  pay  it  there.  It 
can  be  insisted  upon  by  him  who  is  to  receive 
it,  and  cannot  be  rightfully  refused  or  omitted 
by  him  who  has  it  to  pay,  A  broken  promise  of 
that  kind  gives  to  the  creditor  a  right  of  action 
against  the  debtor  for  its  recovery.  Why 
upon  principle  should  a  promise  to  pay  freight 
at  a  particular  time,  and  at  a  place  other  than 
that  where  the  owner  of  the  ship  has  undertak- 
en to  deliver  the  cargo,  be  required  to  be  paid 
elsewhere?  It  is  the  payer's  privilege  to  pay 
it  there.  And,  should  it  not  be  paid,  why 
should  the  owner  have  more  than  a  right 
of  action  for  its  recovery,  or  larger  rcmeaiea 
by  suit,  than  are  given  in  any  other  contract? 
We  confess  we  do  not  see  why.  Place  for  the 
payment  of  freight,  other  than  that  for  which 
the  cargo  is  shipped  and  discharged,  amounts 
to  a  stipulation  that  freight  will  not  be  de- 
manded at  the  last  as  a  condition  for  the  cargo's 
delivery.  All  of  the  authorities  concur  in 
this,  that  place  for  the  payment  of  freight  is  a 
waiver  of  a  lien  upon  the  cargo  unless  there 
are  already  circumstances  or  stipulations  to 
show  that  it  could  not  have  been  meant.  It  is 
so,  because  it  is  at  variance  with  the  en- 
forcement of  such  a  lien  according  to  the  usage 
of  trade;  and  it  is  so,  because,  when  parties  to 
a  charter-party  depart  from  that  usage  by 
agreeing  to  pay  and  receive  freight  at  another 
place  than  that  where  the  common  law  gives 
to  an  owner  of  a  ship  a  lien  to  enforce  pay- 
ment, it  must  be  regarded  that  the  owner  had 
some  sufficient  reason  for  not  insisting  upon 
his  right  according  to  the  common  law. 

But  it  was  urged  by  the  counsel  for  the  ap- 
pellee, with  earnestness  and  ingenious  ability, 
that  it  might  be  shown  that  the  time  and  place 
fixed  for  the  payment,  under  the  charter,  was 
not  meant  by  the  owner  to  be  a  waiving  of  a 
lien.  That  it  had  no  other  effect  than  to  fix 
the  periods  of  payment,  and  to  suspend  the 
right  to  enforce  a  lien  upon  the  cargo  until  de- 
fault of  payment.  Time  only  might  do  that, 
but  place  connected  with  time  for  payment 
does  not. 

It  was  said  that  the  cargo  which  the  charter- 
ers agreed  to  furnish  the  ship,  and  which  was 
put  on  hoaxA  of  her,  to  be  carried  from  Cardiff 
to  the  Pacific,  and  that  the  chkuse  in  the  charter, 
that  bills  of  lading  were  to  be  signed  without 
prejudice  to  it,  m  connection  with  the  fact 
that,  according  to  the  ordinary  length  of  such 
a  passage,  the  ship  could  not  nave  made  it  be- 
fore the  first  payment  would  have  become  due, 
indicated  the  ownertt'  intention  to  retain  a  lien 
upon  the  cargo  as  an  additional  security  for 
the  first  payment.  It  may  have  been  that  the 
owners  had  such  a  purpose  in  view,  apart  from 
the  changed  condition  of  the  charterers,  when 
payment  was  not  made  in  New  York;  Ijut  we 
are  sure,  from  its  inconsistency  with  the  char- 
tered employment  of  the  ship,  that  the  charter- 
ers never  contemplated  it.  The  ship  was  to 
load  with  a  full  cargo  at  London  or  Cardiff, 
for  a  port  or  ports  in  the  Pacific,  to  be  em- 
ployed between  such  ports  as  the  charterers 
might  elect.  She  was  not  loaded  for  a  specific 
voyage  to  any  particular  port  where  the  cargo 
was  to  be  discharged,  but  it  was  to  be  dis- 
charged at  one  or  more  ports,  as  it  might 
haVe  been  their  interest  to  direct.  The  ship 
sailed  from  Cardiff  to  Panama,  for  orders, 
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■with  a  cargo  to  be  delivered  "according  to 
orders."  Such  is  tl»e  language  of  the  bill  of 
lading  (exactly  in  conformity  with  the  charter- 
party),  signed  at  Cardiff  on  the  4th  May,  1850, 
thirty-four  days  after  the  ship's  hire  i*  said  to 
have  commenced.  When  she  arrived  at  Pana 
ma  is  not  shown,  but  when  she  arrived  at 
San  Francisco  the  flrst  payment  had  become 
due;  and  when  it  was  learned  there  that  it 
had  not  been  paid  in  New  York,  her  cap- 
tain refused  to  discharge  the  cargo  according 
to  orders,  unless  payment  was  made,  or  se- 
curity had  been  given  for  the  freight;  in  that 
ivay  demanding  money  at  San  Francisco 
which  was  only  payable  in  New  York,  or  that 
security  should  be  given  for  it;  neither  of 
which  had  been  provided  for  in  the  charter- 
party  in  the  event  of  a  default  of  the  first 
payment.  By  doing  so,  he  took  the  ship  out 
of  her  employment,  which  had  then  seven 
months  to  run,  and  disabled  the  charterers  from 
using  her  in  the  only  way  for  which  she  was 
chartered.  It  is  no  answer  to  say  that  his  act 
and  its  consequences  were  occasioned  by  the 
default  of  the  charterers  to  make  the  first 
semi-annual  payment.  They  had  at  that  time 
rights  for  a  longer  service  of  the  ship,  and  it 
had  not  been  agreed  that  their  default  should 
either  interrupt  or  terminate  them.  The  lien 
as  claimed  and  enforced,  raised  uncertainties 
in  the  relations  of  the  parties  not  anticipated 
by  either,  and  at  variance  with  the  rights  of 
both.  If  it  had  been  meant  that  such  a  lien 
should  be  enforced,  it  certainly  had  not  been 
provided  upon  which  of  them  the  loss  should 
fall  for  the  time  that  the  ship  would  be  with- 
held from  her  employment;  whether  or  not 
the  owner  should  make  an  allowance  for  it  out 
of  the  monthly  hire  of  the  ship,  or  that  the 
charterers  should  continue  to  pay  it  whilst  she 
was  not  in  their  use  or  under  their  control. 
Such  uncertainties,  changes  of  relations  be- 
tween the  parties,  and  consequences  are  stronger 
against  the  lien  claiined  than  any  inferences 
can  be  in  its  favor,  which  are  made  from  the 
engagement  of  the  charterers  to  furnish  a 
cargo  or  from  the  clause  in  th6  charter  that 
bills  of  lading  were  to  be  signed  without  preju- 
dice to  it,  or  from  the  fact  asserted  that  the 
ship  could  not  arrive  until  after  the  flrst  pay- 
ment had  become  due. 

Whether  or  not  the  delav  in  her  arrfval 
would  have  been  as  it  is  said  the  owner  antici- 
pated it  would  be  we  do  not  know ;  but  we  do 
know  that  the  bill  of  lading  was  signed  on  the 
4th  of  May,  1850;  that  there  were  then  one  hun- 
dred and  forty-six  days  before  the  first  payment 
would  become  due  for  her  to  make  the  passage, 
and  it  is  not  so  certain  that  it  might  not  have 
been  done,  as  that  the  contrary  can  be  assumed 
to  give  any  force  to  the  suggestion  that  the 
car^o  had  t>een  stipulated  for  and  furnished 
to  give  additional  security  to  the  owner  by  a 
lien,  should  there  be  a  failure  to  make  the 
first  semi-annual  payment.  There  is  too 
much  of  indirectness  and  covert  intention  in 
such  an  anticipation  for  us  to  countenance  it. 
The  cargo  was  obviously  put  on  board  as  an 
adventure  for  profit.  Without  it,  the  time  it 
would  have  taken  to  make  the  pas.sage  to  the 
locality  of  the  ship's  principal  employment, 
for  which  the  charterer  was  paying  at  the  rate 
of   two  thousand  dollars   per  month,  would 
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have  been  a  dead  loss  at  least  of  five  mouths 
of  the  time  of  her  charter,  or  of  ten  thousand 
dollars.  It  cannot  be  supposed  that  the 
charterers  were  so  blind  to  their  interest  as  to 
permit  that,  or  that  it  was  not  their  own  inter- 
est which  prompted  them  to  furnish  the  cargo 
without  any  intention  of  giving  to  the  owner 
an  opportunity  to  assert  a  lien  for  securing 
money  which  they  had  promised  to  pay  in 
New  York. 

Further,  the  declaration  that  the  time  and 
place  fixed  for  payment  was  a  suspension  of 
the  lien,  is  an  admission,  if  the  ship  bad  arrived 
from  Cardiff  in  time  for  the  discharge  of  the 
cargo  before  the  first  payment  became  due,  that 
the  owner  meant  it  should  be  done  without  be- 
ing subject  to  a  lien  for  freight.  It  was  cer- 
tamly  meant  that  the  cargoes  which  the  ship 
might  have  carried  from  port  to  port  in  the 
Pacific,  between  the  intervals  when  payments 
were  to  be  made,  were  to  be  discharged  and  de- 
livered without  being  subject  to  a  lien  for 
freight.  It  must  have  been  then  the  owner's 
intention  that  all  of  the  cargoes  which  the  ship 
might  carry  were  to  be  exempt  from  a  lien,  ex- 
cept that  which  she  might  have  on  board  when 
the  payment  occurred.  There  is  not  in  the  char- 
ter any  such  distinction  between  them  or  any- 
thing looking  like  the  reservation  of  such  a 
right.  •  Unless  that  can  be  made  to  appear,  the 
engagement  of  the  owner  to  release  a  lien  upon 
all  other  cargoes,  and  that  they  were  to  be  dis- 
charged beiore  the  payment  of  freight,  does 
not  permit  the  exception  of  any  one  of  thcna 
from  that  engagement.  All  of  the  authorities 
declare  that  the  owner's  consent  to  receive 
freight  before  the  cargo  is  delivered,  whether 
it  shall  be  paid  or  not,  is  a  waiver  of  a  lien  upon 
the  cargo;  and  that  such  a  waiver  may  t>e  infer- 
red from  a  time  and  place  having  been  agreed 
upon  for  the  payment  of  freight,  which  has  no 
reference  to  tlie  place  where  the  cargo  is  to  be 
discharged. 

But  we  will  take  the  case  as  it  was;  that  the 
ship  did  not  arrive  until  after  the  lime  fixed  for 
the  flrst  payment,  that  it  was  not  paid,  and  that 
on  such  account  the  lien  was  claimed.  It  does 
not  make  the  claim  stronger.  Had  it  been 
meant  that  non-payment  should  give  the  lien, 
it  should  have  been  so  stipulate^  The  non- 
arrival  of  the  ship  cannot  give  to  the  default 
any  additional  support  for  a  lien.  The  lien 
here  was  asserted,  not  in  virtue  of  the  law 
giving  a  lien  upon  cargo,  but  upon  incidents 
out  of  the  charier,  which  it  is  said  gave  to 
the  owner  a  lien  upon  the  contingency  of  their 
happening.  Such  a  contingent  or  conditional 
lien  may  be  agreed  for  bv  the  owner  and  the 
charterer  of  a  ship — but  it  must  be  done  in 
terms  leaving  no  doubt  about  it ;  or  it  must  be 
a  clear  case  of  inference,  to  prevail  against  time 
flxed  for  the  payment  of  freight  at  a  place 
where  the  carco  is  not  to  he  discharged.  The 
charter-party  is  to  be  construed  liberally,  for 
the  purpose  of  preserving  a  lien  given  by  the 
law.  if  the  manner  of  it  shall  be  only  a  matter 
of  doubt.  But  that  doubt  cannot  be  helped  by- 
contingencies  outside  of  the  charter-party  not 
plainly  anticipated  or  growing  out  of  one  of 
Its  stipulations.  Charter-parties  are  so  frequent- 
ly inaptly  and  incautiously  drawn,  that  they 
may  be  said  almost  to  have  the  indeflniteness 
of  commercial  guaranties.    The  language  of 
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this  court  upon  the  trial  of  one  of  the  last  is  ap- 
plicable here: 

"Letters  of  guaranty  are  written  by  mer- 
chants, rarely  with  caution  and  scarcely  ever 
with  precision.  They  refer  in  most  cases,  as 
they  do  in  the  present,  to  various  circumstances 
and  extensive  commercial  dealings  in  the  brief- 
est and  most  casual  manner  without  regard  to 
form."  The  same  may  be  said  of  charter-par- 
ties. "  Though  they  have  usuallv  a  printed 
form  for  a  basis,  they  arc  often  filled  up  by 
ship  brokers  and  merchants,  with  little  caution 
and  without  much  attention  to  a  perception  of 
the  fitness  or  unfitness  of  that  form  to  the 
special  circumstances  of  particular  cases."  It 
is  to  be  expected,  then,  that  there  will  be  in 
them  unprccise  and  inconsistent  stipulations, 
which  must  have,  as  other  mercantile  contracts 
usually  receive,  a  liberal  construction  in  fur- 
therance of  the  intentions  of  the  parties  and  the 
asHgp  of  trade.  But  we  do  not  know  a  point  in 
commercial  law  upon  which  the  reported  cases 
are  more  in  conflict.  It  is  said  by  the  last  En- 
glish editor  of  Lord  Tentcrden's  Treatise,  that 
on  a  review  of  the  docbions  respecting  the  ship 
owner^s  lien  for  freight,  it  is  impossible  not  to 
regret  the  uncertainty  introduced  by  their  al- 
most irreconcilable  conflict  with  the  construc- 
tion of  contracts  of  charter-parties.  The  courts 
of  America,  in  the  adoption  of  our  refinements, 
liave  reaped  for  their  mercantile  communities 
all  the  uncertainties  attending  them;  and  there 
and  here,  as  the  law  now  stands,  it  will  be  use- 
ful for  the  ship  owner  to  remember,  that  al- 
though the  exercise  of  his  lien  may  be  upheld 
in  cases  of  doubtful  construction,  an  express 
contract  is  the  surest  and  strongest  ground 
upon  which  that  light  can  rest;  and  that,  by 
inserting  an  agreement  respecting  it  in  the 
charter-party,  the  parties  to  it  may,  between 
themselves,  obviate  all  diflSculty  upon  the  sub- 
ject. 

It  is  certainly  to  be  re^tted  that  such 
should  have  been  the  uncertamty  in  both  coun- 
tries, upon  so  important  a  point  of  commercial 
law.  One  of  our  objects  in  this  opinion  has 
been  to  produce  more  uniformity  of  construc- 
tion hereafter.  We  thought  it  would  be  best 
done  by  establishing  from  adjudicated  cases, 
and  only  from  such,  those  rules  for  the  con- 
struction of  charter-parties,  and  other  contracts 
of  affreightment,  which  are  most  frequently 
needed  in  trials  upon  them  in  courts.  Une  of 
them  we  will  repeat  in  the  language  of  Lord 
Tenterden.  The  general  rule  which  our  courts 
of  law  have  adopted  in  the  construction  of  char- 
ter-parties, as  well  as  other  mercantile  instru- 
ments, is,  that  the  construction  stiall  be  liberal, 
agreeable  to  the  intention  of  the  parties,  and 
conformable  to  the  usage  of  trade  in  gen- 
eral and  of  the  particular  trade  to  whCeh 
the  contract  relate*.  Another  rule  drawn  from 
the  cases  cited  in  this  opinion  is,  if  the  owner  of 
a  ship  stipulates  to  receive  her  freight  at  a 
UnK!  and  place  having  no  reference  to  tlie  place 
for  the  delivery  of  the  cargo,  or  at  variance 
with  such  time  and  place,  he  is  to  be  consider- 
ed *a  liaving  waived  his  lien. 

Both  of  these  rules  of  construction  are  ap- 
plicable to  this  case.  The  owner's  agreement 
to  receive  the  hire  of  the  ship  at  intervals  of 
six  uiontbs,  and  in  the  city  of  New  York,  dur- 
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ing  the  continuance  of  the  charter- party,  has 
no  reference  to  the  place  at  which  the  cargo 
was  to  be  delivered,  and  is  at  variance  with  the 
right  which  the  charterer  had  to  fix  the  time 
and  place  for  such  delivery.  The  owner,  then, 
is  considered  by  us  as  having  waived  his  lien 
upon  the  cargo  for  freight.  We  shall  therefore 
reverse  the  judgment  of  ilu  court  below,  and  de 
cree  a  dismission  of  the  libel,  with  directions 
that  further  proceedings  in  the  case  shall  be  in 
conformity  with  this  opinion. 

Dissenting,  Mr.  Justice  Campbell  and  Mr. 
Justice  Orier. 


Mr.  Jtuliet  Campbell,  dissenting. 

I  dissent  from  the  opinion  of  the  court,  and 
as  the  question  is  one  of  importance,  I  think  it 
proper  to  record  the  reasons  for  the  dissent. 

The  parties  agree  that  the  contract  of  af- 
freightment between  the  libelant  and  Howard 
&  iton  did  not  displace  the  owner  from  the  con- 
trol and  possession  of  the  ship  for  any  portion 
of  the  term  of  its  duration. 

When  the  master  arrived  at  San  Francisco 
with  the  vessel,  he  found  the  first  installment  of 
the  freight  money  due  and  unpaid,  and  that  he 
was  in  the  lawful  possession  oi  a  cargo  shipped 
according  to  the  charter-party  for  the  voyage 
which  was  then  completed.  The  co-existence 
of  such  a  debt  with  the  lawful  possession  of 
such  property  from  the  conditions  upon 
which  a  lien  depends;  and  the  owners  claim  to 
detain  the  propeity  as  a  security  for  the  debt, 
and  which  must  be  allowed,  unless  ho  has  de- 
feated it  by  some  obligation  indicative  of  its 
"determinate  abandonment."  The  claimant 
supposes  that  the  evidence  of  such  a  contract 
exists  In  the  charter  party. 

Holt,  in  his  work  on  shipping  (part  8,  chap. 
6,  sec.  6S),  upon  a  review  of  the  cases  concludes 
"  that  the  language  of  a  charter  party  must  be 
very  strong  indeM,  to  exclude  under  any_  cir- 
cumstances the  lien  of  the  owner.  This  right, 
being  both  legal  and  equitable,  the  courts  are 
naturally  disposed  to  favor  it,  and  not  to  impair 
or  diminish  its  exercise  except  under  circum- 
stances where  it  would  be  unreasonable  to  en- 
force it  and  contrary  to  the  intention  of  the 
parties."  And  further  "  that  the  owner's  right 
of  lien  is  so  far  favored  in  law.  that,  whilst  he 
keeps  possession,  by  his  master  and  crew,  it 
can  only  be  excluded  by  the  most  express  and 
absolute  terms,  or  by  a  necessary  implication 
from  the  contract."  And  so  are  adjudged  cases 
— SatUle  V.  Campion,  8  Bing.  N.  C.,  17;  Olad- 
stane*  v.  Allen,  12  C.  B.  R.,  202;  1  Sum.,  551; 
2  Sumner,  597.  There  is  no  express  stipulation 
in  this  contract  to  defeat  the  lieu  of  the  libel- 
ant, and  the  case  of  the  claimant  tbefore  de- 
pends upon  the  discovery  of  an  article  wholly 
incompatilile  with  its  existence. 

Lord  Tenterden,  discussing  clauses  of  a  char- 
ter-party that  affect  a  lien,  says,  "the  right 
may  exist,  if  it  appear  from  the  instrument  in 
any  way  that  the  payment  is  to  be  made  in  cash 
I  or  bills  before,  or  at'  the  delivery  of  the  cargo, 
or  even  if  it  does  not  appear  that  the  delivery  of 
the  cargo  is  to  precede  such  payment ; "  and '  'that 
when  the  payment  is  to  be  made  by  bills,  the 
right  of  retention  continues  till  they  arc  given 
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and  would  it  is  conceived  revite,  in  case  of  their 
distionor  before  the  ship  owner  has  parted  with 
the  goods.  And  so  are  adjudged  cases.  Abb. 
Ship.,  229;  1  Dans.  &  LI.,  198;  1  M.  &  S.,  585; 
Cross  on  Lien,  and  cases  cited,  311.  The  cir- 
cumstances that  appear  in  the  record  seem  to 
bring  tliis  case  fully  within  the  operation  of 
these  principles.  It  is  not  shown  tliat  the  voy- 
age from  Cardiff  to  Panama  "for  orders"  and 
the  voyage  from  Panama  to  San  Francisco  pur- 
suant to  orders,  were  otherwise  than  in  strict 
accordance  with  the  calculations  of  the  parties. 
The  cargo  taken  at  Cardiff  by  contract,  did  not 
reach  San  Francisco  until  after  the  first  install- 
ment for  the  use  of  the  vessel  upon  these  voy- 
ages became  due  and  advices  from  New  Yorlc 
had  been  received  at  San  Francisco  of  the  de- 
fault of  the  shipper. 

That  a  right  should  arise  for  the  detention  of 
the  cargo,  until  the  freight  was  paid,  would 
seem  to  follow,  from  uie  principles  before 
stated. 

But  it  Is  said,  there  having  been  no  express 
reservation  of  a  lien,  and  the  owner  having  con- 
sented to  receive  his  money  in  New  York,  by 
installments,  present  conditions  inconsistent 
with  the  existence  of  a  lien. 

The  reply  is  that  the  commercial  law  does 
not  exact  a  stipulation  to  support  the  lien  of 
the  ship  owner ;  but  requires  circumstances  ex- 
pressive of  "  a  determinate  abandonment"  as 
ihe  condition  of  its  removal ;  no  deduction  can 
therefore  be  legitimately  drawn  from  the  si- 
lence of  the  contract.  And  the  requisitions  for 
payment  in  New  York  by  installments,  show 
that  the  owner  had  some  confidence  in  the  per- 
sonal responsibility  of  Howard  &  Son,  and  did 
not  T«ly  exclusively  upon  the  profits  of  the  ad- 
venture, or  the  security  of  thd  cargo;  but  they 
cannot  fairly  be  held  to  establish  any  renuncia- 
tion or  determinate  abandonment  of  the  remedies 
the  law  affords  in  case  of  their  default.  And  this 
evidence  of  a  waiver  of  the  lien,  imperfect  as 
it  is,  is  still  more  impaired  by  the  facts  that 
though  the  amount  of  the  freight  did  not  de- 
pend upon  the  lading  of  the  vessel,  but  was 
payable  in  any  event,  and  though  a  full  cargo 
for  so  long  a  voyage  could  not  tail  to  injure  the 
vessel;  nevertheless  the  owners  stipulated  that 
a  "full  cargo  of  lawful  merchandise"  should 
"  be  provided"  and  bills  of  lading  signed  with- 
out prejudice  to  the  charter. 

I  admit  that  after  the  completion  of  her  first 
voyage,  and  after  the  arrival  of  the  vessel  at 
San  Francisco,  and  she  had  then  entered  upon 
the  coasting  trade  between  ports  on  the  Pacific, 
cases  may  be  put  where  a  cargo  might  not  be 
subject  to  a  lien;  and  others  where  the  libelant 
would  find  embarrassment  in  enforcing  one. 
But  this  case  involves  no  diflJculty.  And  to  al- 
low the  lien  will  be  in  my  opinion  a  consistent 
application  of  familiar  and  well-settled  prin- 
ciples of  commercial  law. 

I  am  authorized  to  say,  Mr.  Jwtliee  Orier 
concurs  in  this  opinion. 

Judgment  reverted  with  eosti,  artd  cau»e  re- 
manded, with  direetiom  to  diemiie  with  cost*. 


Cited-6  Wall., !»« ;  1  OltlT.,  74,  UO,  Ul ;  8  Cliff.,  lOS ; 
S  Saw.,  483,  488 ;  8  Minn.,  2S«. 
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•THE  UNITED  STATES,  PlainUfft  in  Error, 

V. 

SIXTY -SEVEN    PACKAGES    OF    DRY 
GOODS,  JuLse  Letois,  CUumant.  &c. 

CSeeS.Cn,  How..  87-96. 

Ihttiet — repeal  of  ttatute  by  impUeaiion — rule. 


In  the  Interpretation  of  our  revenue  laws,  thts 
court  Is  not  disposed  to  apply  with  strlctnega  the 
rulewbicta  repeals  a  prior  statute  b}- Implication, 
unless  tbe  repugrnanov  Is  clear  and  positive,  so  as 
to  leave  no  duubt  of  tbe  intent  of  Confrrcss. 

There  is  nu  provision  In  tbe  Duty  Act  of  1842,  or 
in  any  of  the  Duty  Acts,  operating  as  a  repeal  of 
the  eeth  section  of  tbe  Act  of  1799,  forfeiting  the 

S'oods  for  a  false  Invoice,  but  it  still  exists  la  full 
oroe. 

Argued  Dee.  18,  ISSi.       Decided  Jan.  1,  1855. 


IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louixiana. 

The  goods  in  question  in  this  case  were 
seized  as  forfeited,  under  the  66th  section  of 
the  Act  of  March  2,  1799,  I  Slat,  at  L.,677, 
and  prosecuted  for  condemnation  in  the  District 
Court  of  the  United  Slates  for  the  Eastern  Dis- 
trict of  Louisiana,  wherein  judgment  was  ren- 
dered against  the  United  States  and  for  the 
claimant. 

The  case  was  taken  to  the  Circuit  Court  upon 
writ  of  error,  and  the  judgment  of  the  District 
Court  was  affirmed. 

From  this  latter  judgment  the  present  writ 
of  error  is  brought. 

The  case  is  further  stated  by  tbe  court. 

Mr.  C.  Cnahiag,  Attorney-General,  for  the 
plaintiff  in  error. 

By  the  bill  and  exceptions,  it  appears  that  the 
District  Judge  instructed  the  jury : 

1.  That  the  66th  section  of  the  Act  of  March 
2,  1799,  in  so  far  as  it  imposes  the  penalty  of 
forfeiture  of  any  goods,  is  inconsistent  with,  and 
impliedly  repeals  bv,  the  18th  and  15th  sec- 
tions of  the  Act  of  March  1, 1828. 

2.  That  said  66th  section  of  the  Act  of  1799 
is  inconsistent  with,  and  in  so  far  impliedly  re- 
pealed by,  the  17th  section  of  the  Act  of  Au- 
gust 80, 1842. 

8.  Tliat  tbe  proceedings  directed  and  au- 
thorized by  the  17th  section  of  tbe  Act  of  1842 
having  takc'n  place,  as  is  proved  by  the  evi- 
dence given  on  the  part  of  the  United  States, 
"it  was  the  duty  of  the  Collector  to  have  levied 
and  collected  the  additional  duty,  which  by 
said  17th  section  is  imposed  as  a  penalty  on 
goods  which  should  be  appraised,  estimated 
and  ascertained  to  exceed  the  invoice  value." 

4.  "  That  there  was  at  present  no  law  in 
force,  authorizing  the  forfeiture  of  the  said 
goods  for  the  causes  set  forth  in  the  libel." 

These  instructions,  by  the  District  Judge, 
were  excepted  to  by  the  attorney  for  Ihe  Unite<l 
States,  and  were  affirmed  by  the  Circuit  Court 
on  the  writ  of  error  in  that  court 


Mr. 
error. 
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Mr.  Juftiee  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court 
of  the  [Jnited  States  for  the  Eastern  District  of 
Louisiana. 

A  libel  of  information  was  filed  in  the  Dis- 
trict Court,  by  the  ttollecfor  of  the  port  of  New 
Orleans,  on  behalf  of  himself  and  the  United 
States,  for  the  condemnation  and  forfeiture  of 
sixty-seven  paclcages  of  goods,  on  account  of 
«n  alleged  fraud  upon  the  revenue,  charging 
amone  other  tilings,  in  the  informalion, 
that  tne  goods  were  entered  at  the  custom- 
bouse  upon  the  production  of  an  invoice,  in 
which  they  were  invoiced  at  a  less  sum  than 
the  actual  cost  thereof  at  the  place  of  exporta- 
tion, with  a  design  to  evade  the  duties. 

On  the  trial,  after  evidence  was  given  on  the 
part  of  the  libelants,  tending  to  prove  the  facts 
charged  in  the  information,  the  court  charged 
the  jury  that  the  66th  section  of  the  Duty  Act 
of  1799  was  repealed  by  force  of  subsequent 
statutes,  and  that,  at  present  there  was  no  law 
in  existence  providing  for  a  forfeiture  of  the 
goods  for  the  causes  set  forth  in  the  libel.  The 
Jury  found,  accordingly,  for  the  claimant. 

This  ruling  was  earned  upon  error  to  the  Cir- 
cuit Court,  where  the  judgment  was  affirmed. 

The  06th  section  of  the  Act  of  1799,  so  far  as 
H  is  material  in  the  case,  is  as  follows: 

"  That  if  any  goods,  wares  or  merchandise, 
of  which  entry  shall  have  been  made  in  the 
office  of  a  collector,  shall  not  be  invoiced  ac- 
cording to  the  actual  cost  thereof  at  the  place 
of  exportation,  with  design  to  evade  the  duties 
thereupon,  or  any  part  thereof,  all  such  goods, 
&c.,  or  the  value  thereof,  to  lie  recovered  of 
the  person  making  the  entiy,  shall  be  forfeited. " 

It  was  held  in  the  case  of  Wood  v.  Tke  U.  S., 
16  Pet.,  842),  wliich  was  an  information 
founded  upon  this  section,  that  it  was  then  in 
force,  and  the  property  there  seized  was  con- 
demned under  it.  The  goods  in  that  case  had  been 
entered  at  the  custom-house  in  1839  and  1840. 
The  Duty  Act  of  1842,  wiiich  has  since  been 
passed,  is  supposed  to  operate  a  repeal  of  the 
section  by  implication. 

The  19th  section  of  tliat  Act  is  mainly  relied 
on,  which  is  as  follows: 

"  That  if  anv  person  shall  knowingly  and 
willfully,  with  intent  to  defraud  the  revenue  of 
the  United  States,  smuggle  or  clandestinely 
introduce  Into  the  United  States  any  goods,  &c., 
subject  to  duty  by  law,  and  which  should  have 
been  invoiced,  without  paying  or  accounting 
for  the  duty,  or  shall  make  out,  or  pat*,  or  at- 
tempt to  pan,  through  the  euttom-houte  any 
false,  forged  or  fraudulent  intoiee,  every  such 
person,  his,  her  or  their  aiders  and  abettors, 
aball  be  deemed  guilty  of  misdemeanor,  &c., 
panishable  by  fine  and  imprisonment." 

The  invoice  .mentioned  in  the  two  sections 
(the  66th  and  19th)  is  a  very  important  docu- 
ment in  the  entry  and  passing  of  goods  at  the 
custom-  house. 

The  36th  section  of  the  Act  of  1799  made  it 
the  duty  of  the  person  making  the  entry  to  pro- 
duce to  the  collector  the  original  invoice,  in 
the  same  state  in  which  it  was  received ;  and 
also,  to  make  oath  that  it  was  the  true,  genuine 
and  only  invoice  received,  and  was  in  the 
actual  state  in  which  it  was  received;  and 
that  the  deponent  did  not  know  of  any  other 
8eo  17  Bow. 


invoice  or  account  of  the  goods  different  from 
that  produced.  And  the  ls(  section  of  the 
Duty  Act  bf  1818  further  provided,  that  no 
gooas  subject  to  duty  should  be  admitted  to 
entry,  unless  the  original  invoice  of  the  same 
was  presented  to  the  collector.  The  same  pro- 
vision is  found  in  the  1st  section  of  the  Act  of 
1823. 

The  4th  section  of  the  last  Act  also  prescribes 
the  oath  substantially  like  the  one  in  the  Act  of 
1779,  above  referred  to,  except  somewhat  en- 
larged. 

The  4th  section  of  the  Act  of  1 880,  in  the  case 
of  goods  subject  to  duty,  provided  that  if  any 
package  should  be  found  to  contain  an  article 
not  described  in  the  invoice,  the  same  should 
be  forfeited.  This  provision  is  modified  by  the 
21st  section  of  the  Act  of  1842,  which  saves  the 
forfeiture,  if  the  appraisers  shall  be  of  opinion 
that  the  omission  in  the  invoice  was  not  with 
a  fraudulent  design. 

This  brief  reference  to  the  several  Acts  is 
sufficient  to  show  the  great  importance  attached 
to  this  document,  in  securing  the  collection  of 
the  proper  duties  upon  foreign  importations, 
and  the  great  care  that  has  been  taken  to  in- 
sure the  production  to  the  collector  ot  the  true, 
genuine,  original  one,  and  that  it  should  be  in 
the  actual  state  and  condition  in  which  it  was 
received  by  the  owner,  consignee  or  agent 
making  the  entry. 

Now,  the  66th  section  of  the  Act  of  1799 
dealing  with  this  document,  forfeits- the  goods 
of  the  party  entered  at  the  custom-bouse,  "  if 
not  invoiced  according  to  the  actual  cost  thereof 
at  the  place  of  exportation,  with  a  design  to 
evade  the  duties." 

The  19th  section  of  the  Act  of  1842  subjects 
the  party  to  a  misdemeanor  and  punishable  as 
such,  concerned  in  making  an  eolry,  who, 
with  intent  to  defraud  the  revenue,  "  shall 
make  out,  or  pass,  or  attempt  to  pass  through 
the  custom-house,  any  false,  forged  or  fraudu- 
lent Invoice." 

The  former  section  has  reference  to  the  in- 
voice so  far  as  material  to  determine  the  for- 
feiture, simply  with  a  view  to  the  actual  cost  of 
the  article  at  the  place  of  exportation,  without 
regard  to  the  question  whether  the  document 
itself  is  the  true  and  genuine  one  or  not.  If 
the  goods  described  in  the  invoice  are  invoiced 
under  the  cost  value,  with  the  design  Sitated, 
the  forfeiture  takes  place.  The  object  is  to 
prevent  frauds  upon  the  revenue  in  passing 
goods  through  the  custom-house,  by  means  of 
this  device,  at  an  undervaluation. 

The  hitter  provision  is  different,  and  has 
reference  to  the  frauds  that  may  be  committed 
in  passing  or  attempting  to  pass  the  ^oods 
upon  the  production  of  invoices  not  genuine— 
not  the  true,  original  invoices,  but  those  made 
out  for  the  occasion — with  a  design  to  impose 
upon  the  collector  and  other  officers. 

The  Acts  of  1799  and  1823  sought  to  pre- 
vent this  species  of  fraud,  by  requiring  tliu 
production  of  the  original  invoice,  with  the 
oath  of  the  party  superadded,  that  it  was  the 
true,  genuine,  and  the  only  one  received,  and 
in  the  actual  stiite  in  which  it  was  received. 
This,  although  the  party  was  subjected  to  the 
penalty  of  perjury,  in  case  of  falite  swearing, 
seems  not  to  have  afforded  the  ucce»ary  pro- 
tection, and  the  present  proviaion,  for  the  lintt 
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time,  has  been  enacted,  subjecting  the  person 
to  a  misdemeanor  who  shall  with  intent  to  de- 
fraud the  revenue,  "  rnnke  out  or  pass,  or  at- 
tempt to  pass,  through  the  custom  house  any 
false,  forged  or  fraudulent  invoice,"  manifestly 
directed  against  the  production  and  use  of  sim- 
ulated invoices  and  those  fraudulently  made 
up,  for  the  purpose  of  imposing  upon  the  offi- 
cers in  makmg  the  entry. 

The  whole  scope  of  the  section  con  Arms  this 
view.  It  first  mnkes  the  smuggling  of  dutiable 
goods  into  the  country  a  raisaemeanor;  and, 
second,  the  passing  or  attempt  to  pass  them 
through  the  customhouse,  with  intent  to  de- 
fraud the  revenue,  by  means  of  false,  forged  or 
fraudulent  invoices;  the  latter  is  an  offense 
which,  in  effect  and  result,  is  very  much  akin 
to  that  of  smuggling  except  done  under  color 
of  conformity  to  the  law  and  regulations  of  the 
customs. 

In  the  interpretation  of  our  system  of  revenue 
laws,  which  is  very  complicated,  and  contains 
numerous  provisions  to  guard  against  frauds 
by  the  importers,  this  court  has  not  l)een  dis- 
posed to  apply  with  strictness  the  rule  which 
repeals  a  prior  statute  by  implication,  where  a 
subsequent  one  has  made  provision  upon  the 
same  subject,  and  differing  in  some  respect 
from  the  iformer,  but  have  been  inclined  to  up- 
hold both,  unless  the  repugnancy  is  clear  and 
positive,  so  as  to  leave  no  doubt  as  to  the  in- 
tent of  Congress; especially  in  cases  where  the 
new  law  may  have  been  auxiliary  to,  and  in 
aid  of  the  old,  for  the  purpose  of  more  effectual- 
ly guarding  against  the  fraud.  This  is  the  doc- 
trine to  be  found  in  the  case  of  Wood  v.  TAe 
U.  8..  already  referred  to.  and  in  several  subse- 
quent cases.  8  How.,  197;  16  lb.,  150., 

It  has  been  supposed  that  the  8tH  section 
of  the  {present  Act  of  1846,  which  imposes  an 
additional  duty  of  twenty  per  centum  for  under- 
valuation, works  a  repeal  of  the  66th  section 
of  the  Act  of  1799.  But  this  provision  has  been 
part  of  the  revenue  system  ever  since  the  Act 
of  1818,  with  the  exception  of  a  few  years,  and 
has  never  been  understood  to  have  the  effect 
claimed.  On  the  contrarv,  the  section  has  been 
regarded  as  in  force,  and  has  been  in  practical 
operation  during  all  this  time,  notwithstanding 
the  imposition  of  other  additional  dutv.  It  was 
80  considered  in  the  case  of  Wood  v  T/ie  IT.  S. 
This  additional  duty  is  imposed  in  case  the 
appraised  value  exceeds  the  invoice  price  of 
the  goods  ten  per  centum,  irrespective  of  the 
<]ue8tion  of  fraudulent  intent.  Undoubtedly, 
if  this  additional  duty  has  been  levied  upon  the 
goods  by  the  government,  it  cannot  forfeit  them 
under  the  66lb  section ;  but,  if  the  Collector  is 
satisfied  that  the  undervaluation  in  the  invoice 
has  been  made  with  intent  to  evaiie  the  duties, 
instead  of  levying  the  additional  duty,  a  for- 
feiture may  be  declared.  It  will  be  observed, 
also,  that  the  forfeiture  may  be  declared  in  eases 
of  undervaluation  where  it  is  less  than  ten  per 
centum  of  the  invoice  price,  provided  the  fraud- 
ulent design  exists. 

We  are  satisfied  that  there  is  no  provision  in 
the  Act  of  1842,  or  in  any  of  the  Duty  Acts,  op- 
erating as  a  repeal  of  the  66th  section  of  the 
Act  of  1799,  but  that  it  still  exists  in  full  force 
and  effect.  The  judgment  of  the  court  below 
must  therefore  be  reversed,  and  record  remitted 
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for  further  proceedings,  in  conformity  to  this 
opinion. 

Mr.  Juttiee  Campbell,  dissenting: 

This  court,  in  a  series  of  cases  arising  upon 
a  succession  of  frauds  perpetrated  by  a  com- 
bination of  persons  in  England  and  this  coim- 
try,  determined  that  the  66th  section  of  the 
Act  of  1799,  and  the  4th  section  of  the  Act  of 
1830.  as  modified  by.  the  14th  section  of  the  Act 
of  1832,  were  not  repugnant,  but  formed  a 
harmonious  system  for  the  prevention  of  frauds 
upon  the  revenue.  16  Pet.,  342:  3  How.,  211; 
4  How.,  242,  251. 

The  system  formed  was:  1st.  By  the  Act  of 
1799,  if  an  invoice  contains  goods  that  are 
undervalued  with  design  to  evade  duties,  <A« 
good*  «o  underridved  areforfeiUd.  2d.  By  the 
Acts  of  1830  and  1832,  if  a  package  or  invoice 
is  made  up  with  intent  to  defraud  the  United 
States,  the  package  or  invoice  thus  made  up  is 
forfeited. 

The  court  in  its  opinions  declared  that  the 
latter  Statutes  apply  only  to  the  cases  in  which 
the  fraudulent  acts  of  the  importer  were  dis- 
covered by  the  officers  of  the  customs,  in  the 
opening  and  examination  of  the  goods,  in  their 
transit  through  the  customhouse;  while  the 
Act  of  1799  applies  to  the  case  of  completed 
entries  under  false  invoices  no  matter  when  or 
where  the  detection  took  place,  the  suits  were 
all  for  forfeitures  where  the  goods  had  passed 
through  the  custom-house,  with  a  regular  entry 
and  payment  of  duties,  but  upon  false  invoices, 
that  is,  importing  on  undervaluation. 

In  these  entries  "  a  true  and  original  invoice" 
was  demanded  by  the  Collector,  under  the  Acts 
of  Congress  then  in  force,  and  simulated  and 
fraudulent  invoices  were  furnished,  and  upon 
which  the  assessment  of  duties  was  made.  A 
true  and  original  invoice,  showing  the  first 
cost  of  imftorts,  formed  the  legal  rasis  for  the 
estimate  of  the  duties  under  these  Acts,  and  the 
production  of  this  was  the  end  which  these  en- 
actments were  designed  to  secure. 

The  Tariff  Act  of  1842  (5  Slat,  at  L.,  548),  was 
adopted  after  these  decisions. 

Its  title  signifies  that  its  purpose,  among 
other  things,  "was  to  change  and  modify  ex- 
isting laws  imposing  duties  on  imports,  and 
all  conflicting  Acts  and  parts  of  Acts  were  ex- 
pressly repealed.  The  frauds  referred  to  in  the 
cases  cited,  were  accomplished  by  false  repre- 
sentations of  the  cost  of  the  import  in  the  in- 
voice and  the  danger  of  a  forfeiture  for  an 
undervaluation  did  not  prevent  them. 

The  Act  of  1843  abolislies  the  "  eo»t  price  at 
the  place  of  exportation"  as  the  basis  of  the 
estimate  of  duties,  but  employs  the  •'  market 
value"  or  "  wholesale  price"  and  provides  ap- 
praisers who  were  to  ascertain  these  without 
regard  "  to  any  invoice  whatever."  To  per- 
form this  office  they  were  armed  with  inquis- 
itorial powers,  might  call  for  merchants'  books, 
letters,  invoices  and  papers,  and  examine,  as 
witnesses,  the  parties  in  interest.  False  swear- 
ing was  punished  with  the  forfeiture  of  the  im- 
port, and  as  a  |}erjury. 

Here  then  is  the  substitute  for  the  invoice  in 
the  old  system  in  the  ascertainment  of  the  basis 
of  the  estimate  and  these  were  the  sanctions 
employed  to  secure  its  integrity. 
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The  "trae  and  oripnal  invoice"  would  never- 
theless afford  important  evidence  to  ascertain 
the  "  market  value,"  for  in  a  majority  of 
cases  this  would  be  the  "  cost."  The  produc- 
tion of  the  true  invoice  was  still  required  in 
every  entry.  If  the  invoiced  value  differed 
from  the  appraised  or  marlcet  value  ten  per 
centum,  an  additional  penal  duty  now  amount- 
ing to  twenty  per  cent.,  was  exacted.  This  was 
to  compel  a  fair  exhibition  of  a  "  true  invoice." 
This  duty  is  collected  without  suit,  depends  up- 
on the  single  fact  of  a  variation  of  ten  per  cent, 
between  the  marlcet  and  invoice  price,  and  has 
proved  a  most  eiflcient  instrument  to  prevent 
fraud.  Besides  the  duty  may  be  collected  in 
goods  at  the  invoice  rate  and  thus  th6  under- 
Talnation  would  be  corrected. 

Finally,  "  if  any  person  sliall  willfully,  and 
vith  intent  to  defraud,  make  out,  or  pass,  or 
attempt  to  pass  through  the  custom-house,  a 
false,  forced  or  fraudufent  invoice,  everv  such 
person,  bis  aiders  and  abettors,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  shall  be  fined  in 
any  sum  not  exceeding  five  thousand  dollars, 
or  imprisoned  for  a  term  of  time  not  exceeding 
two  years,  one  or  both  at  the  discretion  of  the 
court"  (6  SUt  at  L..  sees.  19.  565.) 

The  invoice  spoken  of  in  this  section  of  the 
Act  is  one  which  does  not  represent  truly  the 
facts  the  importer  is  bound  to  disclose  at  the 
date  of  this  entrv,  and  which  are  exhibited 
by  an  original  ana  true  invoice,  and  where  the 
misrepresentation  whether  by  falsehood,  for- 
geiy  or  fraud,  is  with  the  desicn  to  evade  the 
duties.  It  is  admitted  that  this  Act  provides  for 
cases  never  before  comprehended  in  any  rev- 
enue law.  Forthe  attempt  to  defraud  ispunish- 
ed  as  well  as  the  consummate  effort.  The  sys- 
tem of  the  Act  of  1842  is  thus  disclosed.  It 
relies  upon  a  home  valuation  made  by  public 
officers,  upon  evidence,  instead  of  a  representa- 
tion of  cost  by  the  importer,  as  the  basts  of 
value  in  the  assessment:  and  it  provides,  by  for- 
feiture, apd  fine,  and  imprisonment,  against 
the  false  testimony  of  the  importer.  It  compels 
the  production  of  the  original  and  true  invoice 
by  a  penal  duty;  by  fine  and  imprisonment, 
and  the  power  to  take  payment  of  duties  in 
ondervalued  goods. 

There  are  tesides  provisions  directed  against 
mnggling.  The  Act  contains  a  selection  from 
the  various  laws  which  had  l)een  passed  by 
Congress,  whether  in  force  or  otherwise,  and 
introduces  new  securities  for  the  collection  of 
the  revenue. 

Every  case  provided  for  by  the  system  first 
considered,  is  distinctly  and  efficiently  provided 
for  in  the  Act  of  184a. 

The  principle  applicable  to  such  a  state  of 
facts  is  laid  down  by  this  court  in  Norri*  v. 
Cnelcer,  18  How.,  426.  "  That  where  a  new 
statute  covers  the  whole  subject  matter  of  an 
old  one,  adds  offenses,  and  prescribes  different 
penalties  for  those  enumerated  in  the  old  law, 
that  then  the  former  statute  is  repealed  by  im- 
plication, as  the  two  provisions  cannot  stand 
together;"  and  that  where  "  a  recent  statute 
covers  every  offense  found  in  the  former  act," 
and  prescribes  a  new  and  different  penalty  re- 
coverable by  indictment,  "  it  is  plainly  repug- 
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The  statement  of  the  systems  adopted  at  the 
different  periods  will  show  that  the  importance 
Bee  17  How. 


of  the  66th  section  of  the  Act  of  1799  bad 
ceased  and  that  the  retention  of  it  as  a  cu- 
mulative penalty  would  accomplish  no  good, 
and  serve  only  to  involve  the  government  in 
litigation,  that  the  revenue  officers  might  claim 
the  penalty. 

Judgment  reversed  and  eaxue  remanded. 


atcd-lT  How.,  97, 99 ;  22  How..  812;  1  Abb.  V.  S., 
421,  n ;  2  Abb.  U.  9.,  818 ;  1  aiff.,  564 ;  1  DIU.,  ei ;  8 
Ware,  208 : 2  Hu^bes,  490 ;  18  Blatcbf ..  65. 


THE  UNITED  STATES,  Ptff*  in  Er., 

V. 

NINE    CASES    OF    SILK   HATS,    Paul 
Tricon,  Claimant. 

(See  S.  C,  17  How.,  9T-98J 

IhiHe* — rfrpeal  of  ttatuie  by  impUeaUon. 

This  case  Is  similar  to  the  preoedln^  case.  The 
66th  sectlOD  of  the  Duty  Act  of  1799  not  repealed. 

/Submitted  Dee.  18, 1854.    Decided  Jan.  9, 18BS. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louis- 
iana. 
The  case  is  stated  by  the  court. 
This  case   was    similar   to   the  preceding 
one. 

Mr.  C.  CvLtikdng,  Attorney-General,  for  the 
plaintiff  in  error. 

Mr.  Justice  Nelson  delivered  the  opinion  of 

the  court: 

This  was  a  libel  of  information,  filed  in  the 
District  Court  of  The  U.  8.  v.  9  Cases  of  Silk 
Hat*,  for  condemnation  and  forfeiture,  on  the 
allegation  that  the  entrv  of  the  goods  at  the 
custom-house  was  made  upon  an  invoice  in 
which  they  were  invoiced  at  a  less  sum  than 
the  actual  cost  at  the  place  of  exportation, 
with  a  design  to  evade  the  duties. 

After  hearing  the  evidence,-  the  court  in- 
structed the  jur^  that  the  66th  section  of  the 
Act  of  1799,  which  imposed  a  forfeiture  on  the 
goods  in  question,  hud  been  repealed  and  was 
not  in  force  at  the  time  of  the  entrv  at  the 
customs,  and  gave  judgment  for  the  claimant. 
On  a  writ  of  error  to  the  Circuit  Court,  this 
judgment  was  affirmed. 

For  the  rrasons  given  in  the  case  of  The 
United  States  v.  67  P.ickages  of  Dry  Goods, 
the  judgment  must  be  reversed,  and  tlie  record 
remitted  to  the  court  below  for  further  pro- 
ceedings, in  conformity  to  the  opinion  of  this 
court. 

Di8sentiL.g,  Mr.  Justice  Campbell. 

Judgment  rerersed  and  cause  remanded. 
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THE  UNITED  STATES,  Peff$  in  Br., 

«. 

ONE    PACKAGE    OP    MERCHANDISE, 
Lion,  Pinbabd  &  Co.,  Claimants. 

(See  S.  C,  17  How.,  98.) 

Duties — repeal  ofitatute. 

Ttais  case  Is  slinilar  to  the  two  preoedingr  ones. 
66th  sectioD  of  Duty  Act  of  17W  is  not  repealed. 

Submitted  Dee.  18,  1854.   Deeidsd  Jan.  9,  1856. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louis- 
iana. 
The  case  is  stated  by  the  court. 
It  is  a  similar  case  to  that  of  U.  8.  y.  67 
Padcage*  of  Dry  Qood»,  ante. 


Mr.  C.  Cnwhing,  Attorney-General, 
plaintiH  in  error. 


for 


Mr.  Juntiee  Nelson  delivered  the  opinion  of 
the  court: 

The  libel  of  information  was  filed,  in  this 
caf>e,  in  the  District  Court  of  the  United  States 
for  the  Eastern  District  of  Louisiana,  for  the 
condemnation  and  forfeiture  of  one  package 
of  goods;  the  entr^,  as  charged,  having  been 
made  upon  an  invoice  in  which  the  gooas  were 
invoiced  under  their  actual  cost  value  at  the 
place  of  exportation,  with  a  design  to  defraud 
the  duties.  After  the  evidence  was  beard,  the 
jury,  under  the  instructions,  found  a  verdict  for 
the  plaintiffs. 

The  court  afterwards  arrested  the  Judgment 
for  the  plaintiffs  and  directed  a  judgment  for 
the  claimants  on  the  ground  that  the  66th  sec- 
tion of  the  Act  of  17U9  had  been  repealed ;  which 
judgment  was  affirmed  on  error  by  the  Circuit 
Court. 

Dissenting,  Mr.  Jiutiee  CampbeU. 
Judgment  reverted  and  eaute  remanded. 


THE  UNITED  STATES,  PVffein  Er., 

«. 

ONE  CASE  OF  CLOCKS,  Lion,  Pinsaud 
&  Co.,  Claimants. 

(See  8.  C,  IT  How.,  99.) 

Dutie* — repeal  cf  statute. 

This  case  is  similar  to  the  tturee  preoediOK  ones. 
66th  seutiOD  of  Duty  Act  of  1799  Is  not  repealed. 

Submitted  Dec.  18, 1864.    Decided  Jan.  3,  1855. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louis- 
iana. 
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The  case  is  stated  by  the  court. 
This  is  a  similar  case  to  that  of  The  U.  8.  ▼. 
67  Packages  of  Dry  Ooods,  ante. 

Mr.  C.  Oaahiiif ,  Attomey-Gtencral,  for  the 
plaintiff  in  error. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  libel  of  information  filed  in  the 
District  Court  of  the  United  States  for  the 
Eastern  District  of  Louisiana,  for  the  condem- 
nation and  forfeiture  of  one  case  of  clocks,  for 
entry  of  goods  upon  an  invoice  in  which  the 
goods  were  invoiced  at  a  sum  less  than  the 
actual' cost  value  at  the  place  of  exportation, 
with  a  design  to  evade  the  duties. 

The  jury  found  a  verdict  for  the  plaintiff, 
upon  which  a  judgment  was  rendered:  but 
afterwards  the  court  arrested  and  set  aside  tbe 
judgment,  and  gave  judgment  for  the  claim- 
ants, dismissiug  the  libel,  which  was  affirmed 
on  error  in  the  Circuit  Court. 

For  the  reasons  given  in  the  case  of  ?%«  U. 
8.  V.  67  Packages  of  Dry  Ooods,  the  judgment 
of  the  court  below  must  be  reversed,  and  tbe 
record  remitted  for  further  proceedings,  in 
conformity  to  the  opinion  of  this  court. 

Dissenting,  Mr.  <A(«tie«  CampbeU. 

Judgment  reversed  and  cause  remanded. 


ALEXANDER   M.   LAWRENCE  kt  al.. 
Claimants  of  tbe  Ship  Hornet,  Appellants, 


CHARLES  MINTURN. 

(See  8.  C,  17  How..  100-116J 

Consiffnee  presumptive  owner — JetHton — goods  on 
deck  with  owner's  consent — duty  of  master — 
ship  warranted  seaworthy — loss  by  perU  of  the 
sea — u>ant  of  additional  support  of  deck,  ieh«n 
not  ground  of  recovery. 


The  oonslKnee  of  aroods,  named  in  the  bill  of  lad- 
ing, is  prcsumptiveir  the  owner  of  the  goods. 

Consiffnee,  who  is  managing  owner,  may  sustain 
a  llliel  In  his  own  name,  airainst  ship,  for  oon-de- 
livery  of  (roods.  It  is  the  duty  of  the  master  of  a 
ship  to  dcteriDine  whether  a  jettison  be  necessary. 

If  he  appears  to  have  arrived  at  his  decision  with 
due  delit)eratlon,  by  a  fair  exercise  of  his  skill  and 
discretion,  with  uo  unreamnRbie  timidity,  and  with 
an  honest  intent  to  do  bis  duty,  the  jettison  is 
lawful. 

Where  the  lives,  ship  and  cargo  have  been  placed 
in  imminent  peril,  during  a  gale,  by  heavy  goods 
laden  on  deck,  tbe  decision  of  the  master  that 
such  goods  be,  as  soon  as  possible,  thrown  over- 
board Ccirtbe  safety  uf  the  whole,  is  justifluble,  as  a 
precaution  against  dangers  so  nearly  certain  that  it 
was  not  unreasonable  to  act  upon  the  assumption 
that  they  would  occur. 

The  owner  warrants  his  ship  to  be  seaworthy  for 
the  voyage  with  the  cargo  contracted  for. 

But  a  breach  of  this  Implied  contract  does  not 
amount  to  negligence  or  want  of  skill  of  the  master 
or  marluera. 

A  Jettison,  by  a  nerll  of  the  sea,  is  a  loss  by  a 
peril  of  tbe  sea.   If  a  jettison  of  a  cargo  beoome* 
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oaoeMsry  from  any  teult  or  bratoh  of  oontraot  by 
the  master  or  owners,  the  jetttooD  Is  attributable  to 
that  fault  or  breach  of  oontraot,  and  not  to  sea 

Giril,  tbiiujrb  that  also  may  be  present  and  enter 
to  the  case. 

Facts  deemed  sufficient  to  establish  careful  load- 
ioxon  deck.  The  owner  contracts  for  due  care 
and  skill  In  stowing  the  oariro  and  In  navigating:  the 
'  veosel. 

Ooods  Jettisoned  from  the  deck,  are  not,  as  a  gen- 
enl  rule,  paid  for  In  ^neral  averatre,  but  con- 
tribute if  not  thrown  over. 

If  the  vessel  is  seaworthy  to  carry  a  load  under 
deck,  and  thero  Is  no  general  custom  to  carry  such 
foods  on  deck,  and  the  loss  Is  to  be  attributed 
aolely  to  the  fact  that  the  yooda  were  on  deck,  and 
their  owner  had  consented  to  their  beluK  theiis,  be 
hit  no  recourse  SM^inst  the  master,  owners  or  ves- 
wl,  for  a  jettis«m  rendered  necessary  for  the  com- 
mon safety,  by  a  storm,  thougrh  that  storm  would 
in  all  probability  have  produced  no  injurious  of- 
tfct  on  the  vessel  If  not  thus  laden. 

The  master  Is  t>ound  to  use  due  diligence  and  care 
in  stowing  and  staying  the  cargo :  but  there  is  no 
absolute  warranty  tliat  what  is  done  shall  prove 
sulBctent. 

Though  additional  supports  of  the  lower  deck 
would  have  asslMted  the  vessel  in  bearing  the  weight, 
vet  where  there  is  no  reason  to  believe  they  would 
Bare  enabled  it  to  carry  the  unusual  burden 
through  a  storm,  if  there  was  negligence  in  this 
IMutloular,  It  cannot  be  said  that  the  loss  was  at- 
tributable to  it. 

Argiud  Dee.  18, 1854.       Decided  Jan.  9,  185S. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  Northern  District  of 
CalirorDia. 

Charles  Mintum  filed  a  libel  in  the  District 
Court  of  the  United  Slates  for  the  Northern 
District  of  California,  against  the  ship  Hornet, 
forthenonperformaace  of  a  freight  contract,  al- 
leging a  loss  of  the  goods  through  carelessness, 
&c..  of  the  master,  bis  mariners  and  servants. 

The  answer  set  up  two  matters  in  defense, 
one.  misrepresentation  as  to  Ihe  weight  of  the 
freight.  Second,  that  the  said  freight  was  nec- 
essarily jettisoned.  The  District  Court  ren- 
dered a  decree  in  favor  of  the  libelants,  and  the 
claimants  appealed  to  this  court. 

The  case  is  further  stated  by  the  court. 

Mr.  T.  B.  Catting,  for  the  appellants: 

First.  The  libelant  had  no  right,  merely  as 
consignee,  to  institute  this  action  in  Ills  own 
name. 

He  was  the  mere  agent  of  the  shipper  to  re- 
ceive the  goods.  No  contract  existed  between 
him  and  the  ship  owners.  The  authorities  are 
det-isive  against  his  right  to  sue. 

Priee  v.  Bneell,  8  N.  Y.,  822;  Dowt  v.  CbW, 
12  Barb..  810;  Ouats  v.  ChapUn,  8  Adol.  & 
E.  (N.  8.),  488;  Wright  v.  UneU.  6  Bam.  & 
Aid.,  350;  The  Fratuit,  2  QalL,  891;  How»rd 
y.  .V«fe<i{/,  5Met.,806. 

Second.  The  boilers  were  lost  by  one  of  the 
excepted  perils,  even  if  the  ship  be  held  to  its 
responsibility  as  a  common  carrier. 

1.  The  carrier  is  not  responsible  for  the  loss 
by  jettison  of  goods  laden  on  deck  with  the  as- 
sent of  the  shipper,  when  such  jettison  is  nec- 
essary to  save  the  vessel  and  the  crew. 

Oould  V.  OUver.  4  Bing.  N.  C,  142;  Case 
cited  by  Coke,  in  Bird  v.  AOeott,  2  Bulst., 
280;  Approved,  Sto.  on  Bail.,  sec.  631;  Morue't 
case.  12  Co..  03;  OUktt  v.  EUi$,  11  HI.,  579; 
JuhntUm  V.  CraM.  1  Kerr.,  856  (N.  B.  Rep.); 
Smith  ▼.  WHght.  1  Cai.,  48,  and  note  (a),  45; 
C/tM«y  T.  Filch,  12  Conn..  419,  420;  Da  OoUa 
V.  Bimundi,  4  Camp.,  142. 
(fee  17  How. 


2.  The  loss  occurred  by  dangers  of  the  sea, 
within  the  meaning  of  the  bill  of  lading. 

8.  The  circumstances  that  human  agency 
intervened  to  cast  the  boilers  into  the  sea, 
makes  it  none  the  less  a  loss  by  perils  of  the 
sea. 

.  Hagedom-v.  Whitmore,  1  Stark.,  157;  Barton 
T.  WolUford,  Comb.,  56;  Oillettv.  BUU,  11  111., 
579;  Smith  v.  Seott,  4  Taunt.,  126. 

Third.  The  shipper  having  contracted  for 
the  shipment  of  the  boilers  on  deck,  cannot,  in 
the  absence  of  fault  or  negligence  in  the  carrier, 
recover  for  a  loss  by  perils  incident  to  that  mode 
of  transportation. 

Oould  V.  Oliter,  4  Bing.  N.  C,  142;  BaxUr 
v.  Ldaud,  Blatcb.,  526;  Clark  v.  Bamreelt,  12 
How.,  272,  281-2;  Shackleford  v.  WOcox,  9 La., 
38,  39;  AngeU,  Car.,  sees.  215,  217. 

Fourth.  The  ship  owners  were  not  common 
carriers  as  to  these  goods;  they, were  special 
bailees  imder  a  particular  contract.  They  are 
answerable  for  misconduct  or  negligence,  or 
the  want  of  that  diligence  which  prudent  men 
commonly  take  of  their  own  goods. 

N.  J.  S.  Nav.  Co.  v.  Mereh.  Bank,  6  How., 
844,  882;  CUizent'  Batik  v.  N.  Steamboat  Co.,  2 
Sto.  16,  84,  36;  Alien  v.  Seuntt,  6  Wend., 
385,  865,  864;  WelU  v.  The  Steam  Nat.  Co., 
2  N.  Y.,  20cJ;  Edward*  v.  Sherratt,  1  East, 
604,  611;  Thomae  v.  Prov.  and  Bo».  R.R.  Co., 
10  Mete.,  472;  Ang.  on  Carr.,  sees.  46,  46,  64, 
89;  Sto.  on  Bail.,  sec.  442. 

I.  The  transportation  of  the  boilers  on  deck 
was  not  an  undertaking  that  the  ship  held 
herself  out  to  the  public  to  perform;  it  was  not 
in  the  usual  cours-e  of  her  employment.  Arn. 
on  Ins. ,  69, 775 ;  Angell  on  Car. ,  sees.  125,86-«4.) 

They  only  warrant  that  she  should  be  tight, 
staunch,  strong,  and  furnished  with  all  tackle 
and  apparel  necessary  for  the  intended  voyage, 
and  should  be  competent  to  transport  a  usual 
cargo  on  such  a  voyage. 

Imiety.  Slevem,  1  Str.,  128;  Abb.,  Ship., 
840,  part  4,  ch.  5:  Ang.  on  Can-.,  sec.  173. 

The  shipper  cannot  take  advantage  of  any 
unseaworthiness  caused  by  his  own  act  upon 
an  implied  warranty.  He  desired  to  have  the 
boilers  taken  on  deck,  and  if  there  be  fault  in 
the  at  tempt  to  stow  them  in  that  manner,  he 
concurred  in,  and  was  a  party  to  it. 

Johnston  v.  Orane,  1  Kerr,  N.  B.  856;  Gould 
V.  outer,  4  Bing.  N.  C,  142;  Bnnd  v.  DaU, 
8  C.  &  P.,  207.    Ang.  on  Carr.,  sees.  57,  217. 

Fifth.  The  libel  does  not  aver  unsenworthi- 
ness,  incapacity  or  fault  of  the  ship,  or  any  im- 
proper stowage  of  cargo,  or  any  overloading  of 
the  ship.  The  proofs  and  the  right  to  recover 
must  be  cofifined  to  the  allegations. 

1  Car.  &  P.,  261;  Uouteman  v.  Seh.  JV. 
Caroliiia,  16  Pet.,  60. 

The  evidence  having  shown  that  the  master 
and  mariners  were  justified  in  the  jettison.  The 
burden  was  thrown  upon  the  libelant  to  show 
negligence  or  misconduct,  and  the  opinion  of 
the  District  Court  is,  in  this  respect,  erroneous. 

Brind  v.  DaU,  8  C.  &  P.,  a07;  Aetcton  v. 
Pope,  1  Cow.,  109;  Clark  v.  Spenee,  10  Watte, 
885;  Ang.  on  Carr.,  sec.  61;  Story  on  Bail., 
sec.  464. 

Sixth.  The  damages  decreed  to  the  libeUnt 
are  excessive. 

If  the  rule  that  has  generally  been  adopted 
in  the  csms  where  the  vessel  reaches  the  port 
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of  delivery  were  applied,  all  thai  could  be  re- 
covered would  be  the  price  for  which  the  boil- 
ers could  have  been  sold,  had  they  arrived  un- 
damaged at  the  port  of  destination. 

1  Arn.  on  Ins.,  i!02;  2  Am.  on  Ins.  (Am.  ed.), 
943,  929,  932,  938;  2  Phill..  128,  129;  8  Kent., 
Com.,  242;  Depau  v.  Ocean  ln>.  Co.,  6  Cow., 
63;  Roger*  v.  Meehaniet'  Int.  Co.,  2  Sto.  C.  C, 
178. 

Mr.  Daniel  Lord,  for  the  appellee: 

The  ship  sailed  from  New  York,  August  28, 
1851;  experienced  a  storm  at  sea,  near  Oulf 
8tream,on  the  20th  of  August,  which  continued 
twenty-four  hours.    The  ship  labored  severely. 

On  the  29th  August,  after  the  gale,  the  mas- 
ter got  up  the  protest  signed  by  the  ship's  com- 
pany, declaring  that  for  the  future  preservation 
of  the  ship  all  persons  and  things  on  board,  the 
steam  boilers,  &c.,  on  deck,  should  be  thrown 
overboard.  The  ship  arrived  in  safety  at  San 
Francisco,  and  soon  after  her  arrival  was,  on 
the  30th  January,  1852,  proceeded  against  in 
admiralty  for  the  loss  of  the  shipment.  On  the 
80th  November,  1825,  the  District  Judge  de- 
creed for  the  libelant,  and  awarded  damages, 
$25,27S  and  costs. 

From  which  decree  the  claimants  of  the 
ship,  on  the  8d  December,  1852,  appealed  to 
this  court  on  the  pleadings  of  the  case  and  pro- 
ceedings in  the  cause. 

1.  The  contract  of  the  carrier  in  ita  nature 
requires  the  utmost  care  and  diligence  on 
his  part,  and  also  a  ship  fit  and  capable  of 
performing  the  en^gement,  unless  defeated  in 
so  doing  by  vit  major.  Although  perils  of  the 
sea  be  the  immediate  cause,  still  they  are  not 
within  the  exception,  unless  they  have  been 
encountered  after  all  the  obligation  of  the  car- 
rier has  been  performed. 

As  the  obligation  of  the  carrier  is,  by  his  own 
contract,  he  would  be  liable  on  the  principles 
of  law,  notwithstanding  all  accidents,  unless  he 
had  expressly  excepted  them.  And  the  excep- 
tion is  not  to  be  enlarged  by  implication. 

See  Spence  v.  Uiodwick,  10  Ad.  &  El.,  524, 
where  the  law  is  reviewed. 

2.  Loading  a  ship  beyond  her  capacity  is  a 
matter  at  the  charge  of  the  carrier.  His  con- 
tract warrants  her  ability  to  perform  the  voy- 
age in  safety,  so  far  as  that  depends  on  the 
ship.  Secret  defects  are  at  his  risk,  and  not  at 
that  of  the  shipper.  He  is  to  determine  the 
quantity  of  cargo  she  can  safely  carry. 

3.  Has  the  carrier,  in  this  case,  shown  the  jet- 
tison within  the  exception,  as  thus  expounded? 
Has  the  ship  met  the  storms  and  gales  to  be 
expected  on  her  voyage,  with  suitable  fitness 
to  meet  them,  so  far  as  her  own  carrying 
qualities  and  a  reasonable  loading  are  involved? 

After  a  full  examination  of  the  evidence,  the 
counsel  concludes  this  point  as  follows: 

The  vessel,  therefore,  although  at  the  time  of 
loading,  apparently  able  to  carry  the  cargo 
where  it  was  stowed,  was  really  overloaded, 
and  unfit  to  carry  the  cargo.  Thecartto  really 
stood  no  chance  of  being  carried  when  the 
ship  sailed  with  it,  under  an  engagement  to 
convey  it  safely  and  \f>  deliver  it  in  good 
order. 

See  Mmteard  v.  HMeri,  3  Ad.  &  El.  (N.  8.,) 
120,  Col.  In*.  Co.  V.  AMy,  13  Pel.,  838. 

4.  The  libel  is  properly  brought  in  the  name 
«0 


of  Charles  Mintum,  consignee,  to  whom  the 
delivery  was  to  be  made,  and  by  whom  the 
freight  was  to  be  paid.  The  bill  of  lading  was 
asiumcient  contract  and  title  paper  to  him. 

Mr.  Ju»tiee  Curtis  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Dis- 
trict Court  of  the  United  States  for  the  North- 
em  District  of  California,  sitting  In  admiralty. 
The  appellee  filed  his  libel  in  that  court  against 
the  ship  Hornet,  for  the  nondelivery  of  two 
steam  boilers  and  chimneys,  shipped  on  board 
that  vessel  in  the  port  of  New  York,  and  con- 
signed to  the  libelant. 

The  appellants  intervened,  as  owners  of  the 
ship,  and  upon  the  pleadings  and  proofs  the 
District  Court  made  a  decree  in  favor  of  the 
libelant.     The  claimants  appealed. 

The  first  question  to  be  determined  on  the 
appeal  is,  whether  the  libelant  had  a  right  to 
sue  in  his  own  name.  The  facts  bearing  on 
this  question  are.  that  on  July  19, 1851,  Edward 
Minturn,  at  New  York,  made  a  contract  with 
the  agent  of  the  sliip  Homet,  which  was  re- 
duced to  writing,  as  follows: 

Memorandum  of  agreement  to  ship  on  board 
the  ship  Hornet,  by  Edward  Minturn,  Esq., 
two  boilers,  two  chimneys  or  steam-chests, 
smoke-pipes  in  sheets,  and  some  grate  bars,  in  - 
all  about  forty  tons  weight,  from  this  port  to 
San  Francisco,  Califomia,  for  the  sum  of  $4,- 
500,  with  five  per  cent,  primage,  the  wlwU  to  go 
on  deck,  except  the  grate-bars  and  sheet-iron  for 
smoke- pipe.  It  is  understood  that  the  shipper 
is  to  put  them  on  the  deck  of  the  i>e»»el  at  his 
expense,  and  the  ship  is  to  discharge  them  as 
soon  as  convenient,  and  they  are  to  be  received 
at  Cunningham's  wharf,  m  San  Francisco, 
without  other  than  the  ordinary  charge  per  day 
for  discharging.  It  is  further  understood  that 
the  said  boners  are  to  be  ready  to  go  on  board 
the  vessel  on  the  ninth  day  of  August,  or  as  soon 
thereafter  as  the  ship  may  require  them,  giving 
shipper  two  days  notice  thereof. 

(Signed)  Edward  Minthkn. 

E.  B.  Button, 

Agent  for  ship  Hornet. 

It  appeared  that  the  boilers  and  chimneys 
were  manufactured  in  New  York,  upon  an  or- 
der given  by  James  Cunningham;  that  they 
were  intended  for  the  steamer  Senator,  a  boat 
then  in  California;  that  James  •Cunningham 
and  Edward  Minturn  were  part  owners  of  The 
Senator,  and  that  they  paid  the  makers  for 
these  articles.  The  bill  of  lading  was  as  fol- 
lows: 

210.  Shipped,  in  good  order  and  well  condi- 
tioned, by  Edward  Minium,  on  board  the  ship 
called  The  Hornet,  whereof  Lawrence  is  mas- 
ter, now  lying  in  the  port  of  New  York,  and 
bound  for  San  Francisco,  California,  to  say: 
two  boilers,  and  two  steam-chimneys  for  ditto, 
eight  pieces  sheet-iron  work,  three  pieces  pipe, 
one  band,  two  hundred  and  four  grate-bars, 
sixteen  grate-bar  bearers,  ei^ht  boiler  bearers, 
six  man-hole  plates,  eight  boiler  doors,  one  bun- 
dle (four)  bolts,  two  boxes;  the  whole  to  be 
discharged  as  soon  as  convenient,  and  to  be  re- 
ceived at  Cunningham's  wharf,  in  San  Fran- 
cisco, without  other  than  the  usual  or  ordinary 
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charge  for  discharging  per  day,  being  marked 
and  uumbcred  aa  in  the  margin. 

Ooods  to  be  de- 
livered at  the  ves- 
sel's tackles  when 
really  to  be  de- 
livered. Not  ac- 
countable  for 
breakage,  leak- 
age   or    rust; 

frpjght  pajrable  before  delivery,  if  required; 
and  are  to  be  delivered,  in  like  order  and  con- 
dilioD,  at  the  port  of  Sau  FraDci.sco  (the  dan- 
gers of  the  seas,  fire  and  collision  only  ex- 
cepted), uoto  Charles  Minturn,  or  to  his  assigns, 
be  or  they  paying  freight  tor  the  said  boilers. 
steam  chimneys,  and  other  iron  work,  $4,500, 
with  five  per  cent,  primage,  and  average  ac- 
castomed. 

In  wiiness  whereof  the  master  or  purser  of 
the  said  vessel  hath  affirmed  to  four  bills  of 
laiiing.  all  of  this  tenor  and  date,  one  of  which 
being  accomplished,  the  others  to  stand  void. 

Dated  in  New  York.  August  19,  1851. 
(Signed)  William  W.  LAWiiB>'CB. 

Upon  the  proofs  we  are  of  opinion  that  the 
libelant  bad  a  right  to  sue  the  carrier  in  his  own 
name.  He  is  the  consignee  named  in  the  bill 
of  lading;  and,  in  the  absence  of  evidence  to 
control  the  effect  of  that  document, the  property 
is  presumed  to  be  in  him.  In  Ecatu  v.  Marlett, 
1  Lord  Raymond,  371,  it  Is  laid  down  that 
"if  goods  by  WU  of  lading,  are  consigned 
to  A,  A  is  the  owner,  and  must  bring  the  action 
against  the  master  of  the  ship  If  they  are  lost ; 
but  if  the  bill  be  special,  to  be  delivered  to 
A,  to  the  use  of  B,  B  ought  io  bring  the  ac- 
tion." 

Whether  it  be  strictly  correct  to  affirm 
that  in  the  case  first  put,  A  shall  have  a 
right  of  action  against  the  carrier,  though  in 
point  of  fact  he  be  only  an  agent  for  the 
cnnsienor,  has  been  much  controverted.  In 
OrifUh  V.  Ingledew,  6,8.  &  K,  429,  goods  were 
shipped  by  A  for  his  own  account  and  risk,  but 
deliverable  under, the  bill  of  lading  to  B  or  his 
sMigns.  The  previous  decisions  were  examined 
whh  great  care.  There  was  a  difference  of 
opinion  on  the  bench,  Mr.  Justice  Qibson  dis- 
senting; but  the  majority  of  the  court  held,  that 
by  force  of  the  bill  of  lading  the  legal  title  was 
in  the  consignee,  and  he  could  maintain  the 
action. 

Since  that  decision  was  made,the-question  has 
been  much  discussed,  both  in  this  country  and 
in  England.  It  is  not  easy  to  reconcile  the  de- 
cisions. We  shall  not  attempt  to  do  so  here; 
the  case  does  not  require  it.  Ji'or,  if  we  take 
the  rule  to  be  that  an  action  against  the  carrier 
cannot  be  brought  by  a  consignee  who  has  no 
beneficial  interest  in  the  goods,  it  still  remains 
ime,  that  a  presumption  of  such  an  interest  in 
the  consignee  arises  from  a  bill  of  lading  which 
makes  the  goods  deliverable  to  him  or  his 
assigns.  This  is  admitted  in  the  coses  in  which 
it  has  been  held  that  the  consignee  had  not  the 
riglit  of  action  or  was  not  liable  for  the  freight. 
Meman  v.  Lambert,  5  M.  &  W.,  502;  Wright  v. 
SnrU.  5  B.  &  A.,  8S0;  Chandler  v.  aprague, 
5 Met.  306. 

In  Orotw  v.  Brien  et  al.,  9  How.,  489,  this 
8«  17  How. 


court  said:  "The  effect  of  a  consignment  of 
goods  generally  is  to  vest  the  property  in  the 
consignee ;  "  and  though  it  is  also  there  declared 
that  this  effect  may  be  controlled  by  special 
clauses  in  the  bill  of  lading,  or  by  evidence 
aliunde,  yet  the  general  effect  of  a  bill  of  lading 
to  raise  a  presumption  of  property  in  goods  In 
him  to  whom  it  makes  them  deliverable,  is  con- 
ceded. 

This  is  in  accordance  with  the  rule  given  in 
Abb.  on  Shipp.,  415,  416. 

Such  being  the  presumption  arising  from  the 
bill  of  lading,  we  do  not  find  it  to  be  controlled 
by  any  proof  in  this  case.  It  does  appear  that 
Ejdward  Minturn  and  James  Cunningham  were 
part  owners  of  'I'he  Senator,  for  which  boat 
these  boilers  and  chimneys  were  intended,  and 
that  they  contracted  with  the  makers  of  the 
articles  and  paid  for  them,  and  that  Edward 
Minturn  shipped  them  in  New  York.  But  all 
this  leaves  open  the  question  whether  the 
libelant  was  not  the  managing  owner  and 
ship's  husband  of  The  Senator,  residing  in  Cali- 
fornia, where  that  boat  was  employed,  attending 
to  its  repairs  and  supplies,  for  the  joint  account 
of  himself  and  the  other  owners.  Indeed,  the 
testimony  «f  Squire,  an  agent  of  the  libelant, 
In  the  absence  of  all  other  evidence,  tends  to 
prove  that  such  was  the  fact;  for  he  speaks  of 
himself  as  acting  for  the  lii)elant  in  reference 
to  the  management  of  The  Senator,  and  says 
that  her  boilers  being  worn  out,  an  order  was 
sent  out  to  obtain  new  onea  to  replace  the  old. 
We  understand  this  order  to  have  been  given  by 
the  lit)e1aut  for  the  boilers  now  in  quetsioo. 

Considering  the  burden  of  proof  to  have  been 
on  the  respondents  to  displace  the  prima  facie 
right  of  action  of  the  consignee  arising  from  the 
bill  of  lading;  that  for  aught  he  has  shown,  and 
upon  the  proof,  we  may  conclude  that  the  con- 
signee ordered  these  articles  as  managing  owner 
or  The  Senator;  and  that  if  so,  he,  as  consignee 
and  managing  owner,  might  sustain  the  lit^I  in 
his  own  name,  this  objection  to  the  decree 
must  be  overruled. 

The  next  inquiry  is,  whether  the  failure  to 
deliver  the  boilers  and  chimneys  is  justified. 

The  Hornet  sailed  from  New  York'  on  the 
23d  of  August,  1851,  having  these  articles  on 
deck.  On  the  5th  of  September  the  chimneys, 
and  on  the  12th  of  September  the  boilers,  were 
thrown  overboard. 

Two  questions  arise: 

1.  Was  the  jettison  necessarily  made  for  the 
common  safely  1  And  if  so, 

2.  Was  the  necessity  attributable  to    any, 
and  what,  fault  on  the  part  of  the  master  or  the ' 
vessel? 

The  material  facts  upon  which  the  first  of 
these  questions  depends,  are,  that  The  Hornet 
was  a  clipper  ship  of  about  1600  tons  burden 
built  at  New  York  in  the  year  1830  and  ia51, 
of  the  best  materials  in  use  for  first  class  ships 
at  that  port.  She  had  a  cargo  under  deck,  and 
the  weight  of  these  boilers  and  chimneys  on 
deck  was  somewhat  over  thirty-one  tons.  The 
height  of  each  of  the  boilers,  above  the  deck  at 
the  forward  end,  when  stowed,  was  about 
twelve  feet.  The  steam  chimneys  were  between 
five  and  six  feet  in  diameter,  and  besides  these 
there  was  a  piece  of  steam  pipe  weighing  867 
pounds.  The  ship  sailed  on  the  23d  of  August, 
and  on  entering  the  gulf  stream  encountered 
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rather  heavy  weather  and  a  cross  sea.  The 
performance  of  the  vessel  in  this  sea  was  found 
to  be  bad.  On  the  26th  a  gale  came  on  from 
the  south,  veering  to  the  northwest,  and  lasted 
until  the  night  of  the  37th. 

Though  this  gale  was  not  of  uncommon  sever- 
ity, it  raised  a  heavy  cross  sea.  The  effect  of 
this  sea  was  to  cause  the  ship  to  roll  down 
to  leeward,  so  as  to  take  In  water  over  her 
rail ;  she  rose  very  slowly  and  then  rolled  over 
to  windward,  straining  and  laboring  in  a  man- 
ner described  by  the  witnesses  as  very  unusual. 
She  would  not  mind  her  helm,  but  would  fall 
off:  she  would  settle  down  aft  and  take  in  water 
over  her  stern ,  and  plunged  heavily  forward.  At 
sundown  on  the  27th,  the  wind  lulled  and  the  sea 
became  more  smooth.  It  was  found  during  and 
immediately  after  the  gale,  that  the  ship  was 
very  severely  strained,  so  as  to  open  some  wood 
enaa  aft,  one  half  to  three  quarters  of  an  inch, 
and  her  waterway  seam  halt  an  inch,  and  that 
other  injuries,  of  an  alarming  character,  had 
been  received.  The  master  tnen  held  a  con- 
sultation with  his  officers,  and  drew  up  the  fol- 
lowing protest: 

August  39.  1851,  latitude  81*  0'  N.,  lon^- 
tude  t>l°  5'  W. 

At  sea,  on  tioard  ship  Hornet,  of  New  York, 
William  W.  Lawrence,  master,  bound  from 
New  York  to  San  Francisco,  Clifaornia. 

We,  the  undersigned,  master,  officers  and 
mariners  of  the  ship  Hornet,  of  New  York,  do, 
after  mature  and  serious  deliberation,  enter 
this  solemn  protest:  That  on  August  26th, 
1851,  the  ship  Hornet  being  then  in  or  alx>ut 
the  longitude  of  49°  W. ,  latitude  37°  N. ,  experi- 
enced a  gale  of  wind  from  south,  veering  to 
N.  W. :  and  that  during  said  gale,  which  lasted 
until  the  night  of  the 27th  of  August,  the  weight 
of  the  deck  load,  consisting  of  two  boilers,  with 
furnaces  attached,  and  two  steam-chimneys  (the 
whole  supposed  to  be  of  the  weight  of  forty- 
tons,  or  thereabouts),  did  cause  the  ship  to  labor 
very  hard,  rollinggunwaledeep,  shipping  large 
bodies  of  water,  straining  the  ship  in  her  upper 
works  and  decks,  causing  the  ship  to  leak  badly, 
and  her  pumps  constantly  worked,  placing  our 
lives,  ship  and  cargo,  in  imminent  pern  for 
their  safety.  We  now,  therefore,  do  most 
seriously  and  solemnly  assert,  that  for  the  future 
preservation  of  the  ship,  and  thereby  our  lives 
and  cargo,  the  said  boilers,  furnaces  and  chim- 
neys are  unsafe  on  the  decks,  and  for  the  safety 
of  the  whole  should  be  thrown  overboard  as 
soon  as  possible,  the  weather  and  sea  permit- 
ting. 

In  testimony  whereof  to  the  above,  we  hereby 
sul)scribe  our  respective  names. 

This  protest  was  signed  by  all  the  officers  and 
by  such  of  the  crew  as  could  write,  and  its  sub 
slantial  facts  are  testified  to  by  the  master  and 
officers  who  were  examined  in  the  cause  in 
such  a  manner  as  to  satisfy  us  of  their  truth. 

Upon  these  facts,  we  have  come  to  the  con- 
clusion that  the  jettison  was  necessary  for  the 
common  safety. 

The  nature  of  the  case  imposes  on  the  master 
the  duty,  and  clothes  him  with  the  power,  to 

J'lidge  and  determine  upon  the  facts  before 
lim,  whether  a  jettison  he  necessary.  He 
derives  this  authority  from  the  implied  con- 
sent of  all  concerned  in  the  common  adventure. 
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The  obligation  of  the  owners  is  to  appoint  a 
competent  ma.ster,  having  reasonable  skill  and 
judgment,  and  courage,  and  they  are  liable,  if 
through  his  failure  to  possess  or  exert  these 
qualities,  in  any  emergency,  the  Interest  of  the 
shippers  is  prejudiced.  But  tbev  do  not  con- 
tract for  his  infallibility,  nor  that  he  shall  do,  in 
an  emergency,  precisely  what,  after  the  event, 
others  may  think  would  have  tieen  best. 

If  he  was  a  competent  master,  if  an  emer- 
gency actually  existed  calling  for  a  decision, 
whether  to  make  a  jettison  of  a  part  of  the 
carjgo;  if  he  appears  to  have  arrived  at  bis  de- 
cision with  due  deliberation,  by  a  fair  exercise 
of  his  skill  and  discretion,  with  no  unreasonable 
timiditv,  and  with  an  honest  intent  to  do  his 
duty,  the  jettison  is  lawful.  It  will  be  deemed 
to  have  been  necessary  for  the  common  safety, 
because  the  person  to  whom  the  law  has  in- 
trusted authority  to  decide  upon  and  make  it 
has  duly  exercised  that  authority. 

Applying  these  principles  to  the  case  before 
us,  we  find  no  reason  to  doubt  that  this  jettison 
was  thus  necessary.  It  is  true,  that  when  it  was 
actually  made,  the  sea  was  smooth,  and  the 
ship  in  no  immediate  danger.  But  it  satisfac- 
torily appears  that  these  U)ilers  and  chimneys 
could  not  tie  thrown  overboard  without  the 
greatest  risk,  when  there  was  any  considerable 
sea.  To  require  delay  until  a  storm,  would  be, 
in  efltect,  to  proliibii  the  sacrifice.  Precaution 
against  dangers,  which  are  certain  to  occur,  is 
surely  proper.  That  they  must  experience  gales 
and  heavy  seas  at  that  season,  in  that  voyage, 
was  80  nearly  certain,  that  it  was  not  unreason- 
able to  act  on  the  assumption  that  they  would 
occur,  and  prepare  the  ship  to  encounter  them 
while  in  a  smooth  sea,  when  alone  they  could 
do  so.  . 

We  find  the  conduct  of  the  master  and  crew 
in  making  the  jettison  to  have  been  lawful,  and 
the  remaining  inquiry  is,  whether  the  necessity 
for  it  is  to  be  attributed  to  any  fault  on  tlie  part 
of  the  master  or  owners. 

The  libel  alleges  the  loss  of  the  goods  to  have 
been  "through  the  mere  carelessness,  unskill- 
fulness  and  misconduct  of  the  said  master,  bis 
mariners  and  servants.*' 

We  were  at  first  inclined  to  the  opinion  that 
this  allegation  is  not  broad  enough  to  put  in 
issue  what  the  libelancs  have  at  the  hearing 
mnch  relied  on,  and  what  we  think  is  the  main 
question  is  this  part  of  the  case,  the  sufficiency 
of  the  ship  to  carry  tliis  cargo.  It  is,  no  doubt, 
the  general  rule,  that  the  owner  warrants  liis 
ship  to  be  seaworthy  for  the  voyage  with  tbe 
cargo  contracted  for.  But  a  breiKh  of  this 
implied  contract  of  the  owners  does  not  amount 
to  negligence,  or  want  of  skill  of  the  master  or 
mariners. 

There  would  be  much  difficulty,  therefore, 
in  maintaining,  as  a  general  proposition,  than 
an  allegation  of  negligence  of  the  master  would 
let  the  libelant  in  to  prove  unseaworthiness  of 
the  vessel. 

But  it  must  be  observed  that  this  lilielant 
relies  not  on  general  unseaworthiness,  but  upon 
the  fact  that  a  vessel,  stanch  and  sufficient  to 
carry  a  cargo,  was  overloaded  by  this  burden 
on  the  deck;  and  as  the  quantity  of  lading  and 
the  consequent  trim  and  seaworthiness  of  a 
vessel  are  matters  as  to  which  the  master  is, 
generally  speaking,  liound  to  exercise  his  deill, 
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tnd  over  which  he  is  intrusted  for  the  Beneflt  I 
of  all  concerned  with  a  supervision,  bis  failure 
to  do  so,  properly,  is  negligence,  for  which  the 
owner  may  be  liable.  While,  therefore,  we 
have  some  difficulty  in  respect  to  the  sufficiency 
of  this  allegation,  we  thinli  it  is  such  as  neces- 
sarily leads  us  into  the  inquiry  whether  the  loss 
by  jettison  was  occasioned  b;^  negligence  of  the 
master  in  overloading  the  ship.  And  as  we  find 
it  extremely  difficult,  if  not  impossible,  to  dis- 
tinguish between  the  obligation  of  the  owners 
and  master  in  these  particulars,  we  shall  pro- 
ceed to  consider  the  question  wliether  the  case 
19  one  of  culpable  negligence,  or  is  within  the 
exception  of  perils  of  the  seas  contained  in  the 
bill  of  lading. 

There  canlie  no  doubt  thbt  a  loss  by  a  jettison, 
occasioned  by  a  peril  of  the  sea,  is  a  loss  by  a 
peril  of  the  sea.  In  that  case  the  sea  peril  is 
deemed  the  proximate  cause  of  the  loss.  But 
if  a  jettison  of  a  cargo  becomes  necessary  in 
consequence  of  any  fault  or  breach  of  contract 
by  the  master  or  owners,  the  jettison  is  attrib- 
utable to  that  fault  or  breach  of  contract,  and 
not  to  sea  pril,  though  that  also  may  be  present 
and  enter  into  the  case.  This  distinction  Is  fa- 
miliar in  the  law  of  insurance.  Oeneral  Mut. 
Ia».  Go.  ▼.  Sherwood,  14  How.,  865,  and  cases 
there  cited. 

In  this  case,  did  the  necessity  for  the  jettison 
arise  from  any  fault  or  breach  of  contract  by 
the  master  or  owners? 

Two  grounds  are  assumed  by  the  libelant. 
The  first  is,  that  considering  the  great  weight 
of  these  articles,  resting  upon  a  small  part  of 
the  upper  deck,  sufficient  means  were  not  used 
to  support  the  weight  and  stiffen  the  ship,  so 
«s  to  prevent  the  decli  from  being  strained. 

This  was  a  new  ship,  built  of  such  materials, 
and  so  fastened  and  braced,  as  to  be  uncom- 
monly strong.  The  owners  employed  a  ship 
caipenter,  who  had  worked  on  the  vessel  when 
built,  to  do  what  he  deemed  necessary  to  sup- 
port this  unusual  weight  on  the  deck.  He  de- 
scribes what  was  done.  The  master  superin- 
tended these  alterations.  He  and  the  carpenter 
deemed  them  sufficient.  They  were  both  going 
to  sea  in  the  vessel — the  one  as  commander, 
the  other  as  carpenter — and  can  hardly  be  sup- 
posed to  iiave  omitted  anything  which  they 
thought  necessary  for  safety.  The  owners  do 
not  appear  to  have  restricted  them,  in  point- of 
expenditure.  We  cannot  avoid  the  conclu- 
sion that  everything  was  done  which  these  men 
thought  necessary ;  and  possessing,  as  they  must 
be  presumed  to  have  clone,  competent  skill  in 
their  respective  occupations,  they  believed  this 
pert  of  tiic  cargo  was  securely  btowed  and  fast- 
ened and  8tayt»,  to  go  safely  on  the  voyage.  In 
point  of  fact,  however,after  being  subjected  to 
the  action  of  the  sea  in  a  storm,  it  was  found 
the  deck  bad  settled. 

The  second  ground  taken  by  the  libelants  is, 
that  the  ship  was  so  overloaded,  by  the  great 
weight  of  these  articles  on  deck,  as  to  be  un- 
leaworthy;  and  as  the  jettison  was  made  to 
relieve  the  vessel  from  this  condition,  the 
owners  are  responsible  for  the  loss.  In  part, 
at  least,  the  same  principles  of  law  will  be 
found  applicable  to  both  these  grounds,  and 
therefore  we  consider  them  together. 

The  principal  question — and  it  is  one  of  much 
hnportance — is, what  is  the  extent  and  operation 
See  17  How. 


of  the  implied  contract  of  the  owner  respecting 
the  ability  of  his  ship  to  carry  a  particular  deck 
load  which  he  receives  on  board,  under  a  con- 
tract that  it  shall  be  carried  on  deck,  dangers 
of  the  seas  excepted? 

In  general,  the  owner  warrants  the  sufficiency 
of  his  vessel  to  carrv  the  cargo  put  on  board  by 
the  freighter,  provided  the  vessel  be  not  injured 
by  a  peril  of  the  sea.  Besides  this,  he  contracts 
for  the  use  of  due  care  and  skill  in  stowing  the 
cargo,  and  in  navigating  the  vessel. 

But,  in  applying  these  rules  to  cargo  on  deck, 
some  peculiar  considerations  must  be  borne  in 
mind. 

This  bill  of  lading  declares  that  the  property  is 
to  go  on  deck.  It  excepts  perils  of  the  seas.  The 
exception  must  be  construed  with  reference  to 
the  particular  adventure,  which  the  contract  of 
affreightment  shows  was  contemplated  by  the 
parties.  Under  this  bill  of  lading  the  question 
IS,  not  what  in  other  circumstances  could  be 
deemed  a  peril  of  the  sea,  but  what  is  to  be 
deemed  such  when  operating  on  this  vessel,  with 
this  deck  load.  If  a  very  burdensome  cargo, 
like  iron,  is  taken  on  board,  and  heavy  weather 
met  with,  and  a  jettison  made,  it  would  not  be 
a  ground  of  claim  against  the  owner,  that  the 
weather  encountered  would  not  have  been  suffi- 
cient to  justify  a  jettison  if  the  cargo  had  been 
cotton. 

And  when  this  freighter  consented  to  place 
on  the  deck  of  this  ship  his  boilers  and  chim- 
neys, weighing  upwards  of  thirty  tons,  not 
distributed  about  the  deck,  but  lying  in  a  small 
space,  must  he  not  be  taken  to  Imve  known 
that  their  necessary  effect  might  be  to  em- 
barrass the  sailing  of  the  ship  in  a  gale  of 
wind,  and  cause  her  to  labor  in  a  heavy  sea. 
The  grounds  upon  which  the  rights  and  obli- 
gations, as  to  contribution,  of  owners  of  cargo 
on  deck,  in  case  of  jettison,  have  long  resira, 
have  an  intimate  connection  with  this  question. 
Valin  (lib.  8,  tit.  8,  art.  12),  giving  the  reason 
of  the  rule,  that  goods  jettisonra  from  the 
deck  are  not  paid  for  in  general  average,  but 
contribute  if  not  thrown  over,  says:  "  The 
reason  why  articles  on  deck,  thrown  overboard 
or  damaged,  are  not  contributed  for,  is.  that 
as  they  cannot  but  embarrass  the  working  of 
the  ship,  the  presumption  is,  that  they  have 
been  jettisoned  before  a  full  necessity  for  a  jet- 
tison of  cargo  arose,  and  only  because  they 
hindered  and  confused  the  maneuvering  of  the 
vessel." 

This  has  been  still  more  clearly  expressed  by 
Locr£,  in  his  Commentary  on  the  Code  du 
Oommeree  Maritime,  lib.  2,  lit.  Vf,  art.  421. 
He  says:  "  Perhaps  the  common  safety  would 
not  have  made  a  jettison  necessary  if  the  lading 
had  not  been  in  contravention  of  rule,  if  it 
had  not  brought  the  dangers  on  the  vessel,  or 
contributed  to  enhance  them."  Similar  views 
have  been  taken  by  the  most  approved  writers 
on  the  law  of  insurance  in  this  country  and  in 
England,  and  they  have  been  applied  in  mnny 
cases.  Abbott  on  Shipping,  481,  490,  and 
notes;  8  Kent's  Com.,  240;  2  Phillips  on  Ins.. 
71 ;  2  Arnold  on  Ins.  800.  It  was  remarked  by 
Lord  Denraan,  in  MUvoard  v.  Hibbert,  8  Ad.  & 
£1.  (N.  S.)  120,  that  the  reason  assigned  by 
Valin,  that  goods  on  deck  embarrassed  the 
navigation  of  the  ship,  is  not  sufficient  to  form 
the  basis  of  a  unirereid  rule,  excluding  goods 
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on  deck  from  the  beneflt  of  contribution,  be- 
cause it  muy  be  tliat  in  many  cases,  goods  can 
best  and  most  safely  be  stowed  on  decli ;  and 
that  they  may,  in  some  cases,  be  so  stowed  as 
not  to  be  in  the  way  of  the  crew  in  tlieir  oper- 
ations. This  may  Be  true;  but  the  point  here 
is,  not  whether  there  may  be  cases  in  which  the 
deck  load  does  not  embarrass  the  navigation 
or  increase  the  danger  but  whether,  in  case  it 
does  so,  the  shipper  who  has  consented  to  bis 
goods  I)eing  placed  on  deck,  under  a  special 
contract,  and  not  pursuant  to  any  general  cus- 
tom, which  might  be  evidence  of  the  safety  of 
the  practice,  must  not  be  taken  to  have  known 
that  such  might  be  its  effects. 

It  was  strongly  urged  by  the  libelant's  coun- 
sel that  the  shipper  could  not  be  supposed  to 
have,  and  should  not  suffer  for  not  possessing, 
a  knowledge  of  the  capacity  or  sufficiency  of 
the  ship;  that  the  carrier  was  bound  to  know 
that  the  instrument,  by  which  he  agreed  to 
perform  a  particular  service,  was  sufScient  for 
for  that  service:  and  that,  as  these  carriers 
contracted  to  convey  this  deck  load  to  San 
Francisco,  they  were  obliged  to  ascertain 
whether  placing  it  on  deck  would  overload 
their  vessel.  This  appears  to  have  been  the 
ground  on  which  the  court  below  rested  its 
decree. 

This  reasoning  would  be  quite  unanswerable 
if  applied  to  a  shipment  of  car^  under  deck, 
or  to  its  being  laden  on  deck  without  the  con- 
sent of  the  merchant,  or  to  a  contract  in  which 
perils  of  the  sea  were  not  excepted.  But  the 
maritime  codes  and  writers  have  recognized 
the  distinction  between  cargo  placed  on  deck, 
with  the  consent  of  the  shipper,  and  cargo 
under  deck. 

There  is  not  one  of  them  which  gives  a  re- 
course against  the  master,  the  vessel,  or  the 
owners,  if  the  property  lost  bad  been  placed 
on  deck  with  the  consent  of  its  owner;  and 
they  afford  very  high  evidence  of  the  general 
and  appropriate  usages,  in  this  particular,  of 
merchants  and  ship  owners.  Consolato,  par 
Pardcssus,  ch.  186;  Ord.  deMar.  Valin,  lib.  3, 
tit.  1,  art.  12;  Code  du  Com.  Mar.  par  Locr€, 
art.  239,  lib.  2,  tit.  4,  art.  229;  Emerigon,  ch. 
12,  sec.  42;  Boulay  Paty,  torn.  4,  566,  HOS. 

So  the  courts  of  this  country  and  England, 
and  the  writers  on  this  subject,  have  treated 
the  owner  of  goods  on  deck,  with  his  consent, 
as  not  having  a  claim  on  the  master  or  owner 
of  the  ship  in  case  of  jettison.  The  received 
law,  on  the  point,  is  expressed  by  ChanceUor 
Kent,  with  his  usual  precision,  in  8  Com.,  240: 
"Nor  is  the  carrier  in  that  case  (jettison  of 
deck  load)  responsible  to  the  owner,  unless  the 
goods  were  stowed,  on  deck  without  the  con- 
sent of  the  owner,  or  a  general  custom  bindings 
him,  and  then  he  would  be  chargeable  with  the 
loss." 

The  cases  of  8mUh  v.  Wright.  1  Cai.,  48; 
Dodge  v.  Bartol,  5  Green.  286;  The  Brig 
Thaddeu*  4  Martin's  La.  682;  Story  on  Bail- 
ments, 839,  sec.  531 ;  and  Oould  v.  Oliver,  4 
Bing.,  N.  C,  142,  support  this  statement.  In 
thJ  last- mentioned  case,  Tindal,-CA.  /.  says: 
"  Now,  where  the  loading  on  deck  has  taken 
place  with  the  consent  of  the  merchant,  it  is 
obvious  that  no  remedy  against  the  ship  owner 
or  master  for  a  wrongful  Tonding  of  the  goods 
on  deck,  can  exist.    The  foreign  authorities 
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are,  indeed,  express  on  that  point;  and  the 
general  rule  of  the  English  law,  that  no  one 
can  maintain  an  action  for  a  wrong,  where  he 
has  consented  or  contributed  to  the  act  which 
occasions  his  loss,  leads  to  the  same  conclusion. " 

It  must  t)e  admitted  that  no  one  of  the  au- 
thorities referred  to  go  so  far  as  to  maintain 
that  the  ship  owner  contracts  no  obligation 
whatever  to  the  merchant  respecting  the  sufB- 
ciency  of  the  vessel  to  carry  the  deck  load  re- 
ceived on  board.  They  should  not  be  under- 
stood as  supporting  such  a  position.  The 
extent  to  which  we  understand  them  to  go. 
and  the  law  which  we  intend  to  lay  down, 
is  this:  that  if  the  vessel  is  seaworthy  to  carry 
a  cargo  under  deck,  aod  there  was  no  general 
custom  to  carry  such  'goods  on  deck  in  such  a 
voyage,  and  the  loss  is  to  be  attributed  solely 
to  the  fact  that  the  goods  were  on  deck,  and 
their  owner  had  consented  to  their  being  there, 
he  has  no  recourse  against  the  master,  owners, 
or  vessel,  for  a  jettison  rendered  necessary  for 
the  common  safety,  by  a  storm,  though  that 
storm,  in  all  probability,  would  have  produced 
no  injuriotis  effect  on  the  vessel  if  not  thus 
laden.  It  is  not  for  him  to  say  that,  in  the 
first  storm  the  vessel  encountered,  though  not 
of  unusual  severity,  she  proved  to  be  unable  to 
carry  the  deck  load,  and  so  was  not  of  suffi- 
cient capacity  to  perform  the  contract  into 
which  the  carrier  entered. 

The  carrier  does  not  contract  that  a  deck 
load  shall  not  embarrass  the  navigation  of  the 
vessel  in  a  storm,  or  that  it  shall  not  cause  her 
so  to  roll  and  labor  in  a  heavy  sea  as  to  strain 
and  endanger  the  vessel.  In  short,  he  does 
not  warrant  the  sufficiency  of  his  vessel,  if 
otherwise  stanch  and  seaworthy,  to  withstand 
anv  extraordinary  action  of  the  sea  when  thus 
laden.  If  the  vessel  is  in  itself  stanch  and 
seaworthy,  and  her  inability  to  resist  a  storm 
arises  solely  from  the  position  of  a  part  of  the 
cargo  on  the  deck,  the  owner  of  the  cargo,  who 
has  consented  to  this  mode  of  shipment,  can- 
not recover  from  the  ship  or  its  owners,  on  the 
ground  of  negligence  or  breach  of  an  implied 
contract  respecting  seawortliiness.  His  right 
to  contribution  is  not  involved  in  this  case. 

Applying  these  principles  to  the  case  before 
us,  there  is  no  difficulty  in  coming  to  a  satis- 
factory conclusion.  This  vessel  was  uncom- 
monly stanch  and  strong.  The  amount  of 
dead  weight  on  board  was  not  excessive,  for 
there  is  no  pretense  that  she  was  too  deep  in 
the  water.  There  was  no  apparent  inability 
to  carry  the  deck  load  when  she  sailed,  nor 
until  heavy  seas  were  encountered.  Her  in- 
ability to  carry  these  boilers  and  chimneys 
arose  solely  from  their  particular  position  on 
deck. 

The  libelant,  through  the  shipper  in  New 
York,  consented  to  their  being  placed  in  this 
position.  He  took  the  risk  of  their  rendering 
the  ship  unmanageable  in  a  storm;  and  he, 
and  not  the  ship  owners,  must  bear  the  loss 
occasioned  by  their  being  placed  on  the  deck, 
so  far  as  the  liability  for  the  loss  rests  upon 
any  ground  of  negligence  in  the  place  of  stow- 
age, or  breach  of  warranty  respecting  the  sea- 
worthiness of  the  vessel.  As  to  the  argument, 
that  there  was  negligence  in  not  properly 
stowing  and  supporting  this  burden  on  deck, 
we  think  it  is  not  made  out  in  proof.  The  master 
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is  bounr)  tn  use  due  diligence  and  skill  in  stoiv- 
iog  and  staying  the  cargo;  but  there  is  no 
tiMolute  warranty  that  what  is  done  shall 
prove  Bufflcient.  We  are  of  opinion  that  due 
diligence  and  skill  were  used.  Besides,  we  do 
Dot  ttod  the  necessity  for  the  jettison  at)  ributable 
to  any  defects  in  these  particulars.  It  mar  be 
that  additional  supports  of  the  lower  deck 
would  have  assisted  the  vessel  in  bearing  the 
weight,  but  we  see  no  reason  to  believe  they 
would  have  enabled  it  to  carry  this  unusual 
burden  through  a  storm;  and  therefore,  if  we 
found  negligence  in  this  particular,  we  could 
not  decUire  that  the  loss  was  to  be  attributed 
to  it 

The  decree  of  tBe  District  Court  is  to  be  re- 
versed, and  the  cause  remanded,  with  directions 
to  dismiss  the  libel  with  costs. 

Decree  reverted  and  eaxue  remanded. 

Cited-»  How.,  las :  31  How.,  346, 3»;  3  Wall.,  467, 
»<;  9  Wall.,  SI,  6M ;  14  WaU.,  10>.  208,  509 ;  1  Bias., 
an,  3»;  2  BIm.,  IW;  1  CliS.,  283, 1984, 3U  ;  1  Brown, 
474,  47S,  NK:1  Woods,  65;  Blalobf.  Pr.,  38,  38S:  3 
Bea.,4a,  an;  18  Blatchf.,  U6;9BeD.,  16:2  Low.,  168; 
«  Wall.  488. 


ADAM  D.   STEWART,  PVff  in  Er., 

V. 

THE  UNITED  STATES. 

(See  8.  C,  17  How.,  lU-lSO.) 

GotUeter— extra  eompentation. 

Section  18  of  the  Act  of  Hay  7, 1822,  was  intended 
to  provide  to  the  collector,  and  other  oncers  named 
therein,  compensation  for  extraordinary  services 
incident  to  ttieir  respective  offices,  and  to  them 
ooljr. 

It  does  not  emt>roce  compensation  to  the  collect- 
or  for  services  as  inspector. 

CoUoctor,  as  such,  cannot  claim  compensation  for 
services  imposed  by  law  upon  bis  sutrardinate,  the 
perrormanoe  of  wbiub  it  is  his  duty  to  supervise 
and  enforce. 

Argiud  Dee.  36,  I8S4.       Decided  Jan.  9,  1856. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Columbia,  holden 
in  and  for  the  County  of  Washington. 

This  was  an  action  of  amimpSt,  brought  in 
the  court  below  to  determine  the  construction 
of  the  law  relating  to  the  officers  of  the  cus- 
toms. Tl>e  general  issue  was  pleaded  and  the 
case  tried  npon  an  agreed  statement  of  facts. 
which  appeaia  in  the  opinion  of  the  court.  Ver- 
dict and  judgment  in  the  court  below  having 
been  in  favor  of  U.  S. .  the  case  is  now  here  on 
a  writ  of  error. 

Mr.  Walter  8.  Oox.  for  the  plaintiff  in 


I.  The  Act  of  CoDgieM  of  May  7th.  1833, 
does  not  ap^  to  cases  in  which  a  collector 
holds  at  the  same  time  the  office  of  collector 
and  any  other  distinct  and  independent  office 
reoogniaed  by  law,  by  distinct  and  independ- 
ent appointment. 

If  ttie  literal  meaning  of  the  Statute  would  ex- 
tend to  cases  which  the  court  are  satisfied  the 
Legislature  never  contemplated,  or  which  would 
lead  to  absurd  consequences,  the  operation  of 
the  statute  most  be  restrained  to  narrower  lim- 
its than  the  words  import. 
9m  17  How,  U.  8.,  Book  15. 


3  Inst.,  886:  Bac.  Abr..  Stat.  I.  S;  1  Black., 
88;  Bremr'* Leasee y.  Blougher,  14  Pet.,  178;  fT. 
S.  V.  Fisher,  8  Or..  858;  1  Cond.  431. 

*See  Dr.  Mayo's  work  on  the  Treasury  De- 
partment, pages  69.  75. 

Repeals  by  implication,  whether  general  or 
partial,  are  not  favored  by  the  law;  and  there 
must  lie  positive  repugnancy  between  the  old 
and  the  new  law  to  make  a  repeal  by  implication. 

D  warns  on  Statutes,  674:  W<x>d  v.  V.  8..  16 
Pet..  843. 

There  are  two  sets  of  phrases  in  the  laws. 
The  15th  section  of  the  Act  of  Hay  7.  18J3, 
which  limits  the  amount  to  be  received  by  a 
deputy-collector  "for  any  services  he  may 
perform  for  the  United  States  in  any  office  oi 
capacity,"  is  supposed  to  indicate  the  same  pol- 
icy as  the  18th  section,  and  to  apply  only  to 
services  rendered  by  him  as  deputy-collector, 
and  not  to  cases  where  he  is  invested  at  the  same 
time  with  another  distinct  office. 

On  the  other  hand,  the  14th  section  employs 
a  distinct  language,  to  apply  to  distinct  of- 
fices. 

The  difference  between  the  two  forms  of  lan- 
gui^e  is  shown,  and  the  above  views  generally 
are  sustained,  in  the  case  of  U.  8.  v.  Morse,  8 
Story.  87.  The  meaning  of  this  Act  is  at  least 
doubtful ;  and  if  so,  it  should  be  construed  fa- 
vorably to  the  plaintiff  in  error,     lb. 

II.  If  our  construction  of  the  Act  of  Hay  7, 
1833,  be  correct,  tbe  plaintiff  in  error  was  en- 
titled to  the  compensation  claimed  by  him  in 
his  accounts  for  the  4th  quarter  of  the  year 
1883. 

By  the  Act  of  March  3,  1799,  ch.  33,  sec.  31 
(1  Laws  U.  S.,  637),  collectors  are  to  appoint 
inspectors,  -v^ith  the  approtMtion  of  the  princi- 
pal officer  of  the  Treasury  Department. 

By  the  Act  of  March  8,  1815,  ch.  94,  sec.  8 
(8  Liaws  U.  S..  381),  continued  in  force  by  Acts 
of  April  37,  1816,  and  March  3,  1817,  inspect- 
ors are  declared  to  be  officers  of  the  customs, 
and  required  to  take  an  oath  of  office. 

The  Act  to  regulate  the  collection  of  duties, 
&c.,  of  July  81,  1789  (1  Laws  U.  8.,  46),  lim- 
its the  compensation  of  inspectors  to  $1.35  for 
every  day  of  actual  employment. 

The  Act  of  March  3, 1799,  sec.  3(1  Laws  U. 
8.,  707),  increases  the  maximum  to  $3  per  day; 
and  the  Act  of  April  36, 1816  (8  Laws  U.  8., 
806),  makes  it  |S  per  day. 

Under  these  Acts,  the  Secretary  of  the  Treas- 
ury, in  1830,  established  the  compensation  of 
the  plaintiff  in  error  at  |S  per  day.  He  con- 
tinued in  the  office  until  January  15,  1888. 
Under  the  fixation  of  his  salary  by  the  proper 
officer,  after  the  service  was  rendered,  ne  ac- 
quired a  vested  right  to  the  compensation  es- 
tablished by  the  Secretary,  unless  the  Act  of 
May  7,  1833,  sec.  18,  reduced  bis  compensa 
tion:  and  that,  too.  even  if  the  Secretary  erred, 
either  in  the  appointment  to  office  orthe  fixa- 
tion of  salary. 

U.  8.  V.  MoCaO.  GWlp..  568;  U.S.  v.  Mae- 
daniel,  7  Pet.,  15. 

III.  The  act  of  the  Secretary  related  entirely 
to  the  past,  and  must  therefore  be  construed  to 
be  a  mere  decision,  which,  if  erroneous,  cannot 
conclude  the  judgment  of  the  court. 

U.  8.  ▼.  DickKm,  15  Pet.,  141. 
Mr.  C.  CtisUaff.  Atty.-Oen.,  for  defendant 
in  error: 
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Act  of  7  May,  1882  (3-8tat.  at  L.,  by  L.  & 
B..  696.  cb.  107,  sec.  18).  which  took  effect  Ist 
July,  1882.  enacts:  "  No  collector,  surveyor 
or  naval  officer,  shall  ever  receive  more  than 
$400  annually,  exclusive  of  his  compensation 
as  collector,  surveyor  or  naval  officer,  and  the 
fines  and  forfeitures  allowed  by  law  for  any 
services  be  may  perform  for  tliie  United  States 
in  any  other  office  or  capacity." 

The  said  Stewart  has  been  allowed,  in  the 
adjustment  of  his  accounts,  the  said  sum  of 
$400  annuall:^,  since  the  80th  June,  1822,  over 
and  above  his  compensation  as  Collector,  and 
the  fines  and  forfeitures  allowed  by  law.  But 
notwithstanding  the  said  Act  of  1822,  Mr.  Stew- 
art claimed  to  be  allowed  the  further  compen- 
sation, at  the  rate  of  $8  per  day  from  the  Ist  of 
July,  1822,  during  hiS'  continuance  in  office, 
until  the  14th  of  Januarv,  1888,  which  the  ac- 
counting officers  of  the  Treasury  have  uniform- 
ly rejected,  as  often  as  presented,  since  the  said 
1st  .July,  1822. 

This  rejected  claim  of  $3  per  day  as  inspect- 
or of  the  customs,  while  he  was  also  collector  of 
the  district,  is  the  subject  of  the  bill  of  excep- 
tions, and  of  this  writ  of  error,  by  Mr.  Stew- 
art. 

<  That  the  offices  of  collector  of  the  district  and 
of  inspector  of  the  customs  are  distinct  and  sep- 
arate, is  admitted;  but  that  does  not  make  an 
exception  from  the  inhibition  of  the  Act  of 
1822.  "  that  no  collector  »  *  *  shall  ever 
rvceivo  more  than  $400  annually,  exclusive, 
etc.,  •  *  for  any  services  he  may  perform  for 
the  United  States  m  any  other  office  or  capac- 
ity." 

The  2l8t  section  of  the  Act  of  2d  March, 
179U,  to  regulate  the  collection  of  duties  on  im- 
ports and  tonnage  (1  Stat,  at  L.,  by  L.  &  B., 
sec.  642,  ch.  22),  shows  that  the  several  of- 
fices of  collector,  naval  officer  and  inspector, 
are  distinct. 

The  appointment,  as  a  constitutional  act, 
lies  with  the  Secretary  of  the  Treasury,  the 
language  of  the  Statute  being  quite  iuexact.and 
running  as  if  the  Secretary  merely  possessed  a 
power  of  approving  or  disapproving.  In  fact, 
he,  and  he  alone,  appoints. 

Marlniry  v.  Maduon,  1  Cr.,  187,  155;  U.  8. 
V.  Bate/ielder,  2  Gal.,  15;  U.  8.  v.  Wood,  2 
Gal.,  861;  Mr.  Legare's  Opinion,  Opinions 
Atty.  (Jen.,  pp.  1877,  1679. 

But  the  inconvenience  remains,  of  having  the 
collector,  aa  collector,  employ  himself  as  in- 
spector. Act  to  Establish  the  Compensations  of 
Officers  employed  in  the  Collection  of  Imports 
and  Tonnage,  1  Stat,  at  L.,  by  L.  &  B.,  707, 
ch.  28,  sec.  2. 

The  compensation  to  inspectors  was  increased 
by  a  subsequent  Act,  so  that  the  maximum  of  al- 
lowance is  $8  per  day. 

By  the  Act  to  regulate  the  collection  of  duties 
on  imporft  and  tonnage,  approved  2d  March, 
1799  a  SUt.  at  L. ;  by  L.  &B.,  p.  643,  ch.  28, 
sec.  81),  "  Tbe  surveyor  shall  superintend  and 
direct  all  inspectors,  weighers,  measurers  and 
gangers  wiihin  his  port;  and  shall,  once  every 
week,  report  to  the  collector  the  name  or  names 
of  such  inspectors,  weighers,  gangers  or  meas- 
urers, as  may  be  absent  from,  or  neglect  to  do, 
their  duty.  *  *  And  at  the  ports  to  which  a 
collector  only  is  assigned,  such  collector  shall 
solely  execute  all  the  duties  in  which  the  co- 
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operation  of  the  naval  officer  is  required,  as 
aforesaid,  and  sball  also,  so  far  as  may  be.  per- 
form all  the  duties  prAcribed  to  the  surveyors, 
at  the  ports  where  such  offices  are  established. " 

Mr.  JuiUee  Daniel  delivered  the  opinion  of 
the  court: 

This  case  comes  before  us  upon  a  writ  of  er- 
ror to  a  judgment  of  the  Circuit  Court  of  the 
United  States  for  Washington  County,  in  the 
District  of  Columbia,  in  favor  of  the  defend- 
ants in  error,  against  the  plantiS.  as  Collector 
of  the  revenue  for  the  District  of  Michiliraack- 
inac.  The  Jury,  upon  the  trial  in  the  Circuit 
Court,  rendered  a  verdict  fqr  the  defendants 
in  error  for  the  sum  of  $688.81,  with  interest 
thereon  from  the  13th  day  of  January.  1833; 
and  for  this  amount  the  court,  at  its  October 
Terra,  1852.  gave  judgment. 

The  questions  of  Taw  passed  upon  and  re- 
served by  a  bill  of  exceptions  in  the  court  be- 
low, and  which  this  court  are  now  called  on  to 
review,  arises  from  the  following  agreed  state- 
ment of  facts,  viz. : 

That  on  or  about  the  12th  March,  1818.  the 
defendant  was  appointed  by  the  President  of 
the  United  States,  collector  for  the  district  of 
Machilimackmac.and  ingpretor  of  the  revenue  for 
the  port  thereof;  which  offices  be  continued  to 
hold,  by  succcessive  reappointments,  and  to  re- 
ceive the  emoluments  of,  till  the  15fh  day  of 
January,  1833. 

"  That  on  or  about  the  1st  April,  1819,  tbe 
defendant  was  appointed,  by  the  Secretary  of 
the  Treasury,  intpeeior  of  tm  emtom*  for  the 
port  of  Micbilimackinac;  which  office  he  omi' 
tinned  to  hold,  under  his  original  appointment, 
until  January  15th,  1833.  The  defendant's  ia 
the  only  case  found  on  record  of  a  collector 
holding  at  the  same  time  the  office  of  inspector 
of  the  customs.  His  allowance,  in  that  cap- 
acity, was  fixed  by  the  Secretary  at  *40  a  month, 
and  so  continued  until  the  second  quarter  of 
the  year  1820,  when  it  was  increased  br  tbe 
Secretary  to  $3  per  day,  the  maximum  allow- 
ance permitted  by  law  "to  a  regular  inspector  of 
the  customs.  The  defendant  continued  to  be 
paid,  as  inspector  of  the  customs,  at  this  rate, 
till  the  Ist  of  July,  1822.  when  the  Act  of 
Congress  of  7th  May.  1822,  went  into  effect, 
entitled: '  An  Act  further  to  establish  the  com- 
pensation of  officers  of  the  customs,  and  to 
alter  certain  collection  districts,  and  for  other 
purposes.'  (3  U.  S.  Stat,  at  L,  698.)  The  18th 
section  of  this  Act  is  as  follows:  '  No  collector, 
surveyor  or  naval  officer  shall  ever  re^ve  more 
than  $400  annually,  exclusive  of  his  compen- 
sation as  collector,  surveyor,  or  naval  officer, 
and  the  fines  and  forfeitures  allowed  bv  law 
for  any  services  he  may  perform  for  the  United 
States  in  any  other  office  or  capacity.'  " 

"  A  copy  of  the  foregoing  law  was  duly 
transmitttMi  by  tbe  Treasury  Department  to  the 
defendant  In  his  accounts  for  tbe  8d  and  4tb 
quarters  of  the  year  1882,  the  defendant  chargjed 
compensation  at  the  rate  of  $8  a  day,  as  in- 
spector of  customs,  which  charge  was  disaj- 
lowed  at  the  treasury;  and  in  his  accounts  for 
the  three  first  quarters  of  the  year  1828,  he 
charged  compensation  at  the  rate  of  $40  » 
month,  as  inspector  of  the  customs,  wbidi  lat- 
ter charge  was  also  disallowed  at  the  treasury. 
Tbe  defendant  rendered  several  other  accoonta, 
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contaiDing  no  charge  as  inspector  of  the  cns- 
ta*s,  till  the  end  of  the  year  1884.  In  a  treas- 
ury settlement,  made  at  that  dale,  the  defend- 
ant is  credited  with  $1,000,  'the  amount  of 
an  allowance  made  by  the  Secretary  of  the 
Treasury  to  the  collector,  for  services  as  in- 
spector, from  let  July,  1823,  to  Slst  Decern- 
bier,  1824,  at  $400  per  annum.'  In  his  account 
rendered  for  the  1st  quarter  of  the  year  1835, 
the  defendant  chained  himself  with  the  balance 
found  due  from  him  on  the  next  preceding  set- 
tlement, in  which  he  had  been  allowed  but 
(400  per  annum  as  inspector  of  the  custom*; 
and  in  his  several  successive  settlements  from 
that  time  to  Slst  December,  1881,  continued  to 
charge  only  (400  per  annum  as  inspector  of  the 
customs." 

•'  By  the  Act  of  3d  March,  1881,  'to  regulate 
the  foreign  and  coasting  trade  on  the  norUiem, 
northwestern  and  northeastern  frontiers  of  the 
United  States,  and  for  other  purposes '  (4th  U. 
S.  8t.  at  L.,  487),  the  compensation  of  every 
collector  on  the  northern  and  northeastern  and 
northwestern  lakes  and  rivers,  '  was  fixed  at  an 
amount  equal  to  the  entire  compensation  re- 
ceived by  such  officer  during  the  past  year.' 
The  defendant  was  credited,  in  1881,  and  sub- 
sequently, with  the  compensation  allowed  to 
him  in  1880,  being  $885,Vo.  which  included 
$400,  allowed  him  as  inspector  of  the  customs. 
In  1833,  he  charged  bis  compensation  under 
the  law;  but  in  the  4th  quarter  of  that  year  he 
claimed  the  difference  between  $400  and  $1,095 
a  year,  from  the  80th  of  June.  1823,  to  the  Slst 
of  December,  1833,  being  tT,^"!-^,  for  ten 
years  and  six  months,  'niis  claim  was,  before 
the  commencement  of  this  suit,  presented  to 
the  accounting  officers  of  the  treasury  for  their 
examination,  and  was  disallowed.  On  the  fore- 
going evidence  the  counsel  for  the  defendant 
prayed  the  court  to  instruct  the  jury  as  follows : 
That  the  18th  section  of  the  Act  of  Congress, 
passed  on  the  7th  of  May,  1833,  farther  to  es- 
tablish the  compensation  of  the  officers  of  the 
customs,  Ac,  was  not  intended  to  operate,  and 
ought  not  to  be  construed  as  operating,  so  as  to 
limit  the  salary  or  compensation  of  any  district 
officer,  which  may  by  distinct  and  independent 
appointment  be  vested  in  the  person  of  one 
holding  at  the  same  time  the  separate  office  of 
collector,  surveyor,  or  naval  officer;  and  that 
such  limitation  applies  only  to  cases  where  the 
collector,  surveyor,  or  naval  officer  is  called  to 
perform  services  in  any  oth«r  office  or  capacity, 
in  virtue  of,  and  as  an  incident  to  his  otllce; 
not  to  any  case  where  either  of  those  officers 
was  appomted  to  and  executed  the  duties  of 
another  separate  office,  whilst  collector,  sur- 
veyor, or  naval  officer." 

' '  If,  therefore,  the  defendant  was  appointed 
to.-and  held  andexeroised  the  office  of  inspector 
of  customs,  at  the  same  time  as  that  of  collector 
of  Michilioiackin^,  such  office  of  inspector 
was  not  within  the  purview  of  the  18th  section 
of  the  said  Act. 

"  Which  instruction  the  court  refused  to 
give." 

In  the  above  statement  of  the  claim  of 
the  plaintiff  in  error  there  is  an  apparent  con- 
fusion in  terms,  which  it  may  be  proper  here  to 
mentiOD,  although  its  elucidation  is  not  deemed 
ewentlal  to  the  decision  of  this  case.  Thus,  it 
is  said  that  the  piaintiS  in  error  was,  in  March, 
gea  17  How. 


1818,  commissioned  by  the  President,  collector 
for  the  district  of  Micbilimacinac,  and  intptetar 
of  the  revenue  for  the  port  thereof,  which  offices 
he  held  by  successive  commissions  until  the 
16th  January,  1888.  In  the  next  place  it  is 
stated  that  the  plaintiff  in  error  was,  on  the 
Ist  of  April.  1819.Bppointed  by  the  Secretary  of 
the  Treasury  inspector  of  the  cuitomt  for  that 
port,  which  latter  office  he  also  continued  to 
hold  under  this  appointment  until  the  15th  of 
January,  1888. 

If  by  these  two  statements  a  distinction  is 
designed  between  the  office  of  in*peetor  of  the 
revenue  and  that  of  in»peetor  of  th*  euitomt,  this 
court  can  perceive  no  warrant  for  any  such 
distinction,  but  must  regard  the  terms  used  as 
properly  applicable  to  those  inspectors  or  agents 
who,  by  the  Slst  section  of  the  Revenue  Law  of 
March  2,  1790,  are  authorized,  together  with 
weighers,  gaugers  and  measurers,  to  be  em- 
ployed hy  tne  collectors,  with  the  approbation 
of  the  officer  at  the  head  of  the  Treasury  De- 
partment. 

Again,  regarding  as  we  do  the  place  of  in- 
spector, allied  to  have  been  conferred  by  each 
of  the  appointments  spoken  of  by  the  plaintiff, 
to  be  the  same  in  character  and  objects  as  pro- 
vided in  the  Statutes,  there  would  bie  a  manifest 
irregularity  in  an  attempt  to  refer  its  origin  and 
commencement  to  different  sources  of  creation, 
and  thus  to  cover  the  same  duties  and  obllga-  - 
lions,  and  for  the  same  period  of  time,  under 
the  guise  of  distinct  and  separate  commissions. 

The  foundation  of  the  claim  preferred  by  the 
plaintiff  in  error,  rests  on  the  podtion  that  the 
offices  of  collector  and  surveyor  are  separate 
and  different  in  their  character,  and  in  the  pow- 
ers and  duties  allotted  to  each ;  and  that  under 
his  separate  commission,  and  in  the  discharge 
of  his  separate  and  appropriate  duties,  each 
officer  is  entitled  to  his  separate  and  appropriate 
compensation. 

Let  us  examine  this  proposition ;  nay.  let  it, 
as  a  general  proposition,  be  conceded:  the  in- 
quiry will  still  remain,  how  far  ths  eoneemion 
will  sustain  the  claim  of  the  plaintiff  in  the 
present  instance. 

It  is  undeniably  true,  that  the  Act  of  Con- 
gress of  March  3d.  1799,  (1  Stat,  at  L.,  643.) 
creates  and  enumerates  separately  the  differ- 
ent offices  of  collector,  naval  officer,  surveyor 
of  the  port,  inspector,  weigher,  gauger,  and 
measurer,  and  defines  and  prescribes  the  func- 
tions and  duties  of  each  respectively.  And  it 
is  clear  that  in  ports  Or  districts  in  which 
all  these  offices  are  called  into  actual  exist- 
ence, the  functions  and  duties  assigned  to 
any  one  of  them  are  not  appropriated,  in 
terms  nor  by  necessary  implication,  to  any 
of  the  others;  on  the  contrary,  those  duties 
and  fuilctions,  as  distributed  by  the  law  appear 
to  be  different  and  in  some  sense  incompatible 
with  their  union  in  the  same  individual,  being 
in  Mme' Instances  in  their  nature  supervisory, 
and  being  designed  to  ensure  the  fulfillment  of 
a  portion  of  those  duties  by  others. 

But  whilst  this  is  the  case,  there  cannot  be 
denied  to  Congress  the  power,  under  circum- 
stances satisfactory  to  themselves,  to  blend  in 
the  same  person  or  office  functions  or  duties 
which,  under  another  aspect  of  facts,  they 
have  thought  it  proper  to  divide  and  distribute. 
This  is  clearly  a  question  of  legislative  discre- 
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tlon,  besriog  upon  riews  of  publi*  neeeHity  or 
policy ;  and  accordingly  we  And.  that,  in  view 
of  such  policy  or  neceesity.  Ciongresa  have,  by 
the  very  same  Act  of  March  3, 1799,  maleriatty 
modifleid,  and  to  a  certain  extent  contravened, 
the  previous  organization  prescribed  for  the 
collection  of  the  revenue,  aoapting  such  modi- 
flcation  to  the  facts  or  necesdties,  as  they 
really  exist 

Notwithstanding,  however,  the  pow«r  must 
be  conceded  to  Congress  to  combine  in  the 
same  officer  duties  and  powers  in  their  nature 
seemingly  incompatible,  that  power  can  be 
conceded  to  the  legislative  authority  alone  and 
expressly  declared,  and  cannot  be  implied 
upon  any  sound  principle  of  legal  inteipretation 
or  of  public  policy.  Congress  have,  it  is  true, 
ordained,  in  certain  conjuacturee,  the  union  of 
the  duties  of  collector,  naval  officer,  and  survey- 
or of  the  port,  but  under  no  circumstances 
have  transferred  to  either  of  the  officers  just 
enumerated  the  duties  of  inipeeior  of  the  em- 
tonu.  This  last-named  agent,  it  is  said  by  the 
Statute,  may,  with  the  approbation  of  the 
officer  at  the  head  of  the  Treasury  Department, 
be  employed  by  the  collector.  Under  this 
provision  of  the  Statute  the  qnestion  arises, 
whether  the  collector  qua  eoUeetor  can,  under 
any  circumstances,  apart  from  express  legisla- 
tive direcii6n,  become  inipeetor  oj  iht  euttomt, 
or  under  the  authority  to  employ  such  an 
agent  can  contract  with  hmielf  to  employ 
himself  as  such  an  agent?  We  are  very  sure 
that  such  a  proceeding  on  the  part  of  the  col- 
lector is  not  HuthorizM  by  the  language  of  the 
Statute,  and  we  think  it  not  warranted  by  any 
sound  principle  of  policy,  which  on  the  con- 
trary would  inculcate  a  course  tending  rather 
to  prevent  than  to  invite  to  fraud  or  collusion. 
The  collector  therefor*  is  not  the  Inspector 
tirtuU  officii,  nor  warranted  in  eii^)loying  him- 
self as  inspector,  nor  in  assuming  the  func- 
tions, nor  in  claiming  the  compensation,  allow- 
able to  the  latter  officer. 

In  the  case  under  consideration,  the  plaintiff 
in  error  has.  by  the  accounting  officers  of  the 
government,  lieen  allowed  for  compensation, 
as  inspector,  the  sum  of  $40  per  month,  until 
some  time  in  the  year  1830;  and  from  th^ 
period  last  mentioned  he  was,  for  shnilar  ser- 
vices, allowed  the  compensation  of  $8  per 
diem,  until  the  1st  of  Juiy,  1822,  from  which 
last  period  the  compensation  of  the  collector 
was  limited  by  the  government,  for  all  extra 
services,  to  the  sum  of  $400  per  annum,  uqder 
the  18th  section  of  the  Act  of  Hay  7,  1802. 
which  declares:  "That  no  collector,  surveyor, 
or  naval  officer,  shall  ever  receive  more  than 
$400  annually,  exclusive  of  his  compensation 
as  collector,  surveyor,  or  naval  officer,  and, the 
fines  and  forfeitures  allowed  by  law  for  any 
services  he  may  perform  for  the  United  States 
in  any  other  office  or  c^>acity." 

The  several  allowances  msde  by  tha  govwn- 
ment  to  the  plaintiff  in  error,  as  inspector  of 
the  customs,  and  received  by  him  in  that 
character,  and  acquiesced  in  by  both  parties, 
may  be  regarded  as  no  longer  presenting  sub- 
JL'Cts  of  cuDlroversy;  but  the  facts  of  such  al- 
lowauccs,  and  the  acceptance  of  them,  cannot 
bo  p<-rmitlcd  to  control  the  construction  of  a 
public  law,  nor  to  influence  a  claim  now  as- 
serted under  the  provisions  of  that  law;  nuub 
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leaa  caa  they  be  regarded  as  affecting  the 
power  of  Congress  to  regulate^  pruapectlvely. 
the  dnties  antf  emoluments  of  agents  created 
by  it» authority.  When,  therefore,  the  plaint- 
iff In  error  advances  a  claim  in  the  character 
of  inspector,  he  n^ust  establish  a  leigal  and 
competent  appointment  to  the  office  of  inspect- 
or, uid  an  appropriation  to  him  of  the  duties 
and  emoluments  incident  thereto.  For  these 
he  has  appealed  to  the  revenue  law  of  March 
2, 1790;  but  neither  in  that,  nor  in  any  other 
revenue  law,  do  we  pereeive,  as  appertaining 
to  him  as  collector,  the  authority  and  functions 
of  inspector,  nor  any  right  to  compensation 
for  the  services  of  the  latter  officer. 

With  reeard  to  the  allowance  of  $400  per 
annum,  although  accorded  to  him  In  settlement 
as  itupeetorof  Vu  euttonu,  it  is  plain  from  the 
language  of  the  Statute  of  May  7.  18^,  sec.  18. 
that  this  was  intended  to  provide  compensa- 
tion to  the  collector,  naval  officer,  and  surveyor 
of  the  port,  for  extraordinary  services  incident 
to  their  respective  offices,  and  to  them  only; 
and  did  not  embrace  the  subordinate  poeilion 
of  inspector,  as  to  which  a  different  mode  and 
rate  of  compensation,  that  is,  one  graduated 
by  the  month  or  by  the  day,  had  been  provid- 
ed. To  entitle  himself -to  Uiis  latter  compensa- 
tion, the  claioumt  must  show  himself  regularly 
and  exactly  in  the  situation  to  which  the  law 
hasallottea  it  Upon  a  consideration  of  the 
case,  we  r^ard  the  question  properly  before 
us  to  t)e  thu:  whether  the  collector,  as  such, 
and  in  virtue  of  his  office,  can  claim  compensa- 
tion for  services  not  reauired  by  the  language 
of  the  Statute  by  which  his  duties  are  pre- 
scribed, nor  inherently  nor  regularly  appro- 
priate to  his  office;  services  which  the  law 
has,  upon  obvious  principles  of  policy,  im- 
posed on  another  and  a  different  agent,  subor- 
dinate to  the  collector,  the  performance  of 
which  services  it  is  made  the  duty  of  the  col- 
lector to  supervise  and  enforce.  We  are  of 
the  opinion  that  the  Collector  could  have  no 
such  claim,  and  therefore  decide  that  the  judg- 
ment of  the  Circuit  Court  be  affirmed. 

Judgment  Affirmed, 


THE  PROPELLER  MONTICELLO.  John 

Wilson,  Claimant,  AppMeuU, 

«. 

GILBERT  M0LLI80N. 

(See  S.  C.  IT  How.,  U»-U«J 

OoUi»io»  beticeen  tdttoner  and  propelltr — i»- 
nraiue  paid  no  defenm  in  aetion  a(fainM 
wfwtff  doer. 

Collision.  Wliere  sohooner  keeps  ber  course 
when  near  eoougfa  to  propeller  to  be  in  immediate 
daaaer  of  ooUfihm,  tbe  proftUmt  held  to  be  in 
fault,  under  the  olrounistaoees. 

That  the  owner  of  tbe  sunken  vessel  bas  received 
satisfaotloa  from  ttaelnsarers,  is  no  defense  to  tbe 
wrooff-doar,  respoodeot. 
Arffued  Dec.  19,  I8S4.    Decided  Jang.  1»,  1966. 

APPEAL  from   the  Circuit   Court  of  the 
United  States  for  the  Northern  District  of 
New  York. 
This  case  was  commenced  by  libel  filed  in 

Note.— JIfeantre  0/  damagee  <n  aiUtoion.  See  note 
to  Smith  V.  Condry,  1  How.,  H;and  note  to  Tbe 
Amiable  Manor.  8  wbMt.,  64L 
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the  District  Court  of  the  United  States  for  the 
Northern  District  of  New  Yorlt,  by  Gilliert 
MolHaon,  against  the  propeller  Monticello, 
elaiming  damafces  for  the  loss  of  the  schooner 
Northwestern  and  a  part  of  her  careo,  in  con- 
sequence of  a  collision  with  the  said  propeller. 
The  libel  alleged  that  the  collision  was  occa- 
sioned by  the  negligence  and  anskillf  ul  manner 
in  which  the  propeller  was  navigated,  while 
the  schooner  was  seaworthy  and  properly 
manned  and  managed.  The  answer  of  the 
claimant  denied  the  negligence,  &c.,  and  al- 
leged that  the  schooner  was  insnred,  and  that 
the  libelant  had  been  paid  the  insurance  money 
and  could  not  maintain  his  suit. 

The  District  Court  rendered  a  decree  in  favor 
of  the  libelant,  which  decree  was  affirmed  by 
the  Circuit  Court,  on  appeal,  and  the  claimant 
brought  the  case  to  this  court. 

The  case  is  further  stated  by  the  court. 

Mr.  R.  H.  Oillett,  for  the  appellant: 

1.  Under  the  circumstances,  it  was  the  duty 
of  the  schooner  to  have  kept  on  her  course. 

St.  John.  V.  Paine,  10  How.,  657;  Story  on 
Bailnients,  sec.  611;  Handytyde  v.  Wilton,  8 
Car  &  P.,  638;  1  Wm.  Rob.,  476;  8  Hagg., 
414;  Conk.  Adm.,  807-309. 

2.  The  propeller  had  a  right  to  act  upon  the 
supposition  that  the  schooner  would  perform 
her  duty.  Wttliamaon  v.  Barrett,  18  How., 
101,  109;  St.  John  v.  Pttine.  10  How.,  667. 

8.  The  propeller,  being  free  from  fault, 
is  not  liaole  for  any  consequences  to  the 
schooner. 

Strout  V.  Jfiuter,!  How.,  89, 92;  Conk.  Adm., 
39,  &c. 

4.  If  the  libelant  is  entitled  to  recover,  he  is 
limited  to  the  damages  he  has  sustained  beyond 
the  insurance  money  he  has  received;  other- 
wise he  would  receive  double  damages  for  Uie 
losB.     Frett  v.  BuU,  12  How.,  46«. 

Jfr.  A.  P.  Onutt,  for  the  appellee: 

The  two  vessels  were  approaching  each 
other  from  opposite  directions,  on  the  same  line 
dead  ahead.  Each  should  have  ported  her  helm 
and  passed  the  other  on  her  larboard  hand. 

Abbott  on  BMp.,  810;  Ang.  Law  of  Car., 
2d  ed.,  K7;  The  Oottmbine.  2  Wm.  Rob., 
27;  10  How.,  667;  Conk.  Adm..  800. 

Judge  Leavitt,  in  the  case  of  The  AtlanUe, 
says :  "  There  can  be  no  doubt  of  the  existence 
of  the  rule  that  it  is  the  duty  of  vessels, 
whether  propelled  by  steam  or  wind,  when 
meeting  dead  ahead,  or  nearly  so,  to  port  helm 
and  each  tarn  to  the  right" 

Stestm  vessels  are  considered  in  the  light  of 
vessels  navigating  with  a  fair  wind,  and  should 
give  way  to  sailing  vessels  on  either   tack. 

Abb.  on  Ship.,  6th  ed..  810;  Conk.  Adm., 
806,  sec.  8;  St.  John  v.  Paine,  10  How.,  557. 

The  cdllision  having  been  occasioned  by  the 
negligence  of  the  propeller,  she  is  liable  for 
all  the  damages  resulting  therefrom.  FUAugh 
V.  7%«  Oenetee  Chief,  12  How.,  448. 

Mr.  Jutliee  Orler  delivered  the  opinion  of 
the  court: 

The  appellee  in  this  case  filed  his  libel  in  the 
District  Court  for  the  Northern  District  of 
New. York,  against  the  steam  propeller  Monti- 
cello,  in  a  cause  of  collision. 

The  libel  sets  forth  that  the  libelaat  is  owner 
Am  17  Haw. 


of  the  adiooner  Northwestern ;  that  on  the  16th 
of  September,  1860,  the  schooner  with  a  cargo 
of  salt  was  on  her  voyage  from  the  port  of  Os- 
wego, in  New  York,  to  the  port  of  Chicago, 
in  Illinois;  that  about  half  past  eight  o'clock  in 
the  evening,  being  about  ten  or  twelve  miles 
from  Presque  Isle,  on  Lake  Huron,  and  about 
six  miles  from  land,  sailing  with  a  fair  breeze, 
on  the  course  of  west-northwest  (the  wind  he- 
being  south  southwest),  the  sparks  from  the 
chimney  of,  the  propeller  were  seen  some  six 
miles  off.  In  order  to  give  a  "  wide  berth  "to  the 
approaching  vessel,  the  schooner  ported  her 
helm  and  ran  her  course  a  point  more  to  the 
north.  That  when  from  four  to  six  miles 
apart,  a  bright  light  was  placed  in  a  conspicu- 
ous position  on  the  schooner,  and  the  vessel 
held  steadily  to  her  course,  so  that  the  ap- 
pnwching  propeller  mij^t  not  mistake  the . 
course  of  the  schooner.  That  the  propeller 
exhibited  no  light,  except  that  occasionally 
thrown  out  by  the  sparks  from  her  chimney. 
That  some  time  after,  the  master  of  the 
schooner,  bv  close  observation,  discovered  that 
the  propeller  was  directly  forward  of  the 
beam  of  the  schooner,  close  upon  her,  and 
stMring  directiv  for  her.  He  then  hailed  the 
steamboat,  and  ordered  his  helm  aport,  but 
too  late  to  avoid  the  collision,  which  caused  the 
schooner  to  sink  immediately. 

The  answer  admits  that  the  lights  of  the 
schooner  were  seen  when  five  miles  off,  and 
states  that  the  steamboat  was  on  a  course  of 
east-southeast,  and  continued  on  that  course 
for  a  short  time  after  seeing  the  light  of  the 
schooner;  but  that,  as  the  schooner  appeared 
"far  in  shore,"  in  order  to  give  her  lake 
room,  the  propeller'  bore  away  into  the  lake 
about  three  quarters  of  a  point ;  and  that  the 
collision  was  uccasioned  by  the  fault  of  the 
schooner  in  not  keeping  her  course. 

The  answer  also  alleges,  as  a  defense,  that  the 
schooner  and  cargo  had  been  insured  and 
abandoned  to  the  insurers,  who  accepted  the 
abandonment,  and  had  paid  the  insurance  to 
the  libehint,  prior  to  the  filing  of  the  libel. 

1.  On  the  first  point,  as  to  the  party  to  whom 
the  fault  of  this  collision  is  to  be  imputed,  we 
entlrrfy  concur  with  the  judgment  of  the  Dis- 
trict and  Circuit  Courts.  The  testimony  of  li- 
belant's witnesses  is  consistent,  and  connected 
with  the  admissions  of  the  answer  and  of  re- 
spondent's witnesses,  is  conclusive  to  show 
that  the  fault  was  in  the  steamboat.  The 
master  of  the  steamboat  was  not  on  board  on 
that  occasion;  and  the  testimony  of  the  mate, 
who  had  command,  and  by  whose  obliquity  of 
vision,  or  want  of  Judgment,  the  steamboat 
was  so  dexterously  brought  into  collision  with 
the  schooner,  attempts  to  excuse  his  conduct 
by  a  statement  of  facts  disproved  by  all  the 
other  witnesses,  and  dembnstrably  incorrect. 
He  admits  that  he  saw  the  bright  light  of  the 
schooner  five  miles  off.  He  asserts  that  the 
schooner's  light  appeared  on  the  starboard 
bow  of  the  steamer;  this  is  clearly  a  mistake  in 
his  statement  of  facts,  or  if  true,  was  occa- 
skined  by  the  steamer  turning  out  of  her  course. 

The  theory  of  mere  negligence  or  inatten- 
tion will  hardly  account  for  this  collision.  De- 
fendant's witnesses  admit  that  they  at  one  time 
mistook  the  bright  light  of  the  schooner  for 
the  Presque  Isle  lighthouse;  and  it  is  evident 
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that,  laboring  under  this  delusion,  they  must 

have  steered  directly  for  the  schooner's  light, 
not  discovering  their  mistake  till  it  was  too  late 
to  remedy  it.  The  night,  though  dark,  had 
some  starlight,  by  which  the  land,  some  six 
miles  off,  showed  itself  above  the  horizon. 
With  a  channel  and  room  to  pass  as  wide  as 
the  lake,  with  the  bright  light  of  the  schooner 
full  in  view  for  more  than  twenty  minute  be- 
fore the  collision,  it  cannot  be  accounted  for, 
except  by  th*  hypothesis  of  the  active  co-op- 
eration of  the  officers  of  the  steamboat,  caused 
by  a  delusion,  under  which  thev  continued  to 
labor  in  consequence  of  a  reckless  inattention 
to  their  duty. 

It  is  contended,  on  behalf  of  the  respond- 
vnt,  that  the  fault  of  the  collision  is  to  be  at- 
tributed to  the  schooner,  because  she  did  not 
keep  on  her  course  and  leave  the  steamboat  to 
pass  as  best  she  could,  according  to  the  rules 
laid  down  by  this  court  in  the  case  of  8t.  John 
y.  Paine,  10  How.,  557.  The  answer  to  this 
argument  is  obvious.  When  the  master  of  the 
schooner  first  observed  that  he  was  sailing  on 
a  line  with  the  steamboat,  and  ordeted  his 
helm  to  be  ported,  so  as  to  avoid  being  on  the 
track  of  the  approaching  vessel,  they  were 
seven  or  eight  miles  or  more  apart,  not  in  the 
narrow  channel,  but  in  the  wide  lake.  There 
was  no  immediate  danger  of  collision.  The 
ordtir  was  one  of  extreme  caution ;  it  did  not 
tend  to  produce  the  collision,  for  when  the 
light  of  the  schooner  was  first  seen,  five  miles 
oa,  the  schooner  was  sailing  steadily  on  her 
course  of  northwest  by  north,  making  an  angle 
of  one  point  with  the  course  of  the  steamer, 
and  continued  on  that  course  till  she  was  run 
down  and  sunk. 

The  rules  laid  down  by  this  court  for  avoid- 
Vig  collision,  should  be  strictly  adhered  to,  so 
that  conflicting  orders  may  not  produce  the 
collision  instead  of  avoiding  it.  But  in  the 
present  case,  when  the  schooner  changed  her 
course,  the  vessels  were  in  no  danger  of  collis- 
ion, being  many  miles  apart  in  an  open  sea. 
They  had  not  approached  to  that  point  of  dan- 
ger which  brings  the  rules  of  the  admiralty 
mto  exercise,  and  makes  their  observance  nec- 
essary in.  Older  to  avoid  a  collision.  When  the 
steamer  first  discovered  the  light  of  the 
schooner,  she  was  sailing  steadily  on  the  course 
adopted,  and  continued  to  do  so,  till  the  collis- 
ion was  produced  by  the  perverse  dexterity  of 
the  helmsman  of  the  steamboat. 

2.  The  defense  set  up  in  the  answer,  that  the 
libelants  have  received  satisfaction  from  the  in- 
surers, cannot  avail  the  respondent.  The  con- 
tract with  the  insurer  is  m  the  nature  of  a 
wager  between  third  parties,  with  which  the 
trespasser  has  no  concern.  The  insurer  does 
not  stand  in  the  relation  of  a  joint  trespasser, 
so  that  satisfaction  accepted  from  him  shall  be 
a  release  of  others.  This  is  a  doctrine  well  es- 
tablished at  common  law  and  received  in 
courts  of  equity.  See  Tatei  v.  TFAyts,  4 
Bing.  N.  C,  273;  PhiU.  on  Ins.  2168:  Abb.  on 
Sh..  818. 

It  is  true,  that  in  courts  of  common  law  the 
injured  party  alone  can  sue  for  a  trespass,  as 
the  damages  are  not  legally  assignable;  and  if 
there  be  an  equitable  claimant,  he  can  sue 
only  in  the  name  of  the  injured  partv;  where- 
as, in  admiralty,  the  person  eqwtably  entitled 
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may  sue  in  bis  own  name.  But  the  same  rea- 
sons why  the  wrong  doer  cannot  be  allowed  to 
set  up  as  a  defense  the  equities  between  the  in- 
surer and  insured,  equally  apply  in  both  courts. 
The  respondent  is  not  presumed  to  know,  or 
boimd  to  inquire,  as  to  the  relative  equities  of 
parties  claiming  the  damages.  He  is  bound  to 
make  satisfaction  for  the  tnjary  he  has  done. 
When  he  has  once  made  it  to  the  injured  party, 
he  cannot  be  made  liable  to  another  suit,  at  the 
instance  of  any  merely  equitable  claimant.  If 
notified  of  such  a  claim  before  payment,  he 
may  compel  the  claimants  to  interplead:  other- 
wne,  in  making  reparation  for  a  wrong  done, 
he  need  look  no  further  than  to  the  party  in- 
jured. If  others  claim  a  right  to  stand  in  his 
{>lace,  they  must  intervene  m  proper  time,  or 
ose  their  recourse  to  the  respondent. 

The  insurer  may  at  all  times  intervene  in 
courts  of  admiralty,  if  be  has  the  equitable 
right  to  the  whole  or  any  part  of  the  damages. 
Under  the  84th  rule  in  admiralty  of  this  court, 
he  may  be  allowed  to  intervene,  and  become 
the  dominu*  Utit,  where  he  can  show  an 
abandonment,  which  divests  the  original  claim- 
ant of  all  interest.  See  1  Curtis,  840.  Under 
the  48d  rule  also  he  may  intervene  after  de- 
cree, and  claim  the  damages  recovered,  by 
showing  that  he  Is  equitably  entitled  to  them. 
But  with  all  this  the  respondent  has  no  con- 
cern, nor  can  he  defend  himself  by  setting  up 
these  equities  of  others,  unless  he  can  snow 
that  he  has  made  satisfaction  to  the  party  just- 
ly entitled  to  receive  the  damages. 

The  judgment  of  the  Circuit  Court  it  there- 
fore affirmed,  with  eo»t». 

Dissentiiig,  Mr.  Juttiee  Daniel: 
In  the  case  of  TTie  Propeller  MorUieeUo  v. 
JfotUion,  in  admiralty,  and  in  those  of  Clapp 
V.  The  cay  of  Protidence,  and  of  The  Bank  of 
Tennettee  v.  Hm^,  I  dissent  from  the  opinion 
and  decision  of  this  court;  not  upon  the  merita 
of  those  cases,  but  upon  the  ground  of  a  want 
of  jurisdiction  in  this  court  to  adjudicate  them. 
The  reasons  for  my  objection  to  the  jurisdic- 
tion of  this  court,  in  cases  like  those  above 
mentioned,  have  been  so  frequently  assigned  in 
preceding  instances  before  this  court,  that  a 
repetition  of  them,  on  the  present  occasion, 
is  deemed  superfluous.  My  purpose  is  simply 
to  maintain  my  own  consistency  in  adhering 
to  convictions  which  are  in  nowise  wmkened. 
Judgment  affirmed  with  eoet»  and  intereit. 

Clted-Air'ff  1  Low.,  IM ;  17  How.,  166 ;  1  WalU  S3 ; 
8  Wall.,  at?  :  •  W8II..8K  ;  19  How.,  317 ;  ISOttq,  SH ; 
I  Woods.  75 ;  1  BIS8.,  623  ;  6  BIss.,  380-ffie;  1  Low„ 
664, 871, 487 ;  1  aiff.,  82 :  5  Ben..  £06 ;  1  FMppln.  <]7 : 
a  I«w,  668. 


THE    PRESIDENT,    DIRECTORS     AND 
COMPANY  OF  THE  BANK  OF  TEN- 
NESSEE, PFJft  in  Er., 
«. 
LEWIS  B.  HORN, 
(See  8.  C,  17  How.,  167-lM.) 

Lovitiana  intottent  law — efteet  of,    and    ani- 
UUuUonabtjf. 

B.v  a  law  of  Louisiana  all  the  property  of  an  in- 
solvent  petitioner  passes  to  his  creditors  after  the 
cession  to,  and  acoeptanoe  by,  the  oouru 
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An  ambiguous  or  erroneous  desorlptlou  In  tbe 
schedule  wlU  not  prevent  Its  so  passing. 

After  suoh  cession  and  aooeptanoe,  It  is  not  liable 
to  be  sold  on  execution  on  judgment  af  terirards 
obtained  by  a  creditor. 

Such  state  Insolvent  law  oonstitutional.  Peale 
▼.  Pblpps.UHow..868. 

Argued  Dee.  tO,  IS64.     Decided  Jan.  16, 186B. 

N  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisi- 


I 


This  was  a  petitory  action,  brought  by  the  de 
fendaot  in  error,  in  the  Third  Judicial  District 
of  the  State  of  Louisiana,  to  recover  a  certain 
tract  of  land  of  Bernard  and  Hare.  Bernard 
and  Hare  answered  tliat  they  were  tenants  of 
the  Banl(  of  Tennessee.  They  called  on  the 
Bank  of  Tennessee  as  defendant,  and  were 
themselves  discharged  from  the  cause.  The 
Bank,  after  having  the  cause  removed  to  the 
United  Slates  Circuit  Court,  answered,  claim- 
ing title  and  ownership.  Both  parties  claimed 
that  for  many  years  Peter  Corney,  Jr.,  was 
the  undisputed  owner  and  possessor  of  the 
property  in  question,  and  each  party  claims 
that  this  title  of  Corney,  by  virtue  of  certain 
proceedings  stated  in  the  opinion  of  the  court, 
became  vested  completely  in  himself.  After 
various  proceedings,  the  Circuit  Court  rendered 
a  Jadgment  in  favor  of  Horn. 

The  case  is  further  stated  by  the  court. 

Mettrt.  William  Danbmr,  Stockton  and 
Steele,  for  the  plaintiff  in  error: 

It  is  not  true  that  this  properly  was  ever  at 
any  time  in  the  possession  of  the  Second  Dis- 
trict Court  of  New  Orleans,  or  of  any  one  of 
its  officers,  or  of  the  syndic,  or  of  all  of  tbe 
creditors,  or  (Jf  any  one  of  them.  The  properly 
was  not  described  in  the  schedule  nf  property 
which  Corney  surrendered  to  his  creditors.  It 
was  not  desctibed  in  any  order  of  the  court, 
made  at  any  time  either  before  or  after  the 
marshal's  seizure. 

In  the  case  of  Bavdue't  Syndie*  v.  Nieholton, 
4  La..  85,  the  Supreme  Court  of  Louisiana, 
in  delivering  their  opinion  alx>ut  property, 
which  had  been  placed  by  the  insolvent  upon 
hia  schedule,  but  which  was  seized  by  Nichol- 
son, the  United  States  Marshal,  before  the 
syndic  took  possession,  say:  "It  was  not  in 
possession  of  an  officer  of  the  court.  No  seiz- 
ure had  been  made  of  it." 

See,  also.  Erwin  v.  Lowry,  7  How.,  180;  Du- 
puy  V.  Bemiis,  2  La.  Ann.,  509;  Suydam  et  al. 
V.  Brodiutxetal.U  Pet.,  74.  76;  WitttaUv.  Sam- 
*on't  Lettee,  14  How.,  52;  Peale  v.  Phippt,  14 
How.,  872. 

The  following  are  all  the  decisions  of  the 
Supreme  Court  of  Louisiana,  which  have  been 
made  upon  the  Act  of  1826,  with  reference  to 
this  particular  subject : 

Mum.  Syndic,  v.  Tarborough,  11  La.,  630; 
Levy  V.  Jaeobi  et  al.,  12  La.,  112:  Baldwin  v. 
Union  Ins.  Co.,  2  Rob.,  188;  Dieighfa  Syndie 
v.  SmUh.  9  Rob.,  32;  Wett  v.  Hi*  Oreditors,  8 
Rob.,  138;  Lawrence's  Syndie  v.  Ouiee,  9  Rob., 
228:  Ritas  etal.  v.  Humstock,  2  Rob.,  191,  194; 
SmaOey  v.  His  Creditors,  8  La.  Ann.,  8»7. 

Mr.  Iionia  JaAin,  for  the  defendant  error: 

Under  the  Act  of  1826.  all  the  property  of  the 
insolvent  became  vested  in  his  creditors,  and  in 
tlieir  syndic,  who  represents  them.  Dieight  v. 
Sitnon,  4  La.  Ann.,  493,  and  cases  there  cited. 
See  17  How. 


It  is  not  charged  that  Corney  intended  to 
conceal  or  misrepresent  his  property,  and  if 
such  had  been  the  fact,  it  could  not  prejudice 
the  rights  of  creditors.  For  the  purposes  of 
this  case  it  would  be  quite  immaterial  whether 
the  property  was  put  upon  the  schedule  or  not. 
Thi9  is  a  familiar  point  in  the  jurisprudence  of 
Louisiana. 

"  All  the  property  of  the  debtor  is  presumed 
to  be  entered  on  the  schedule,  because  he  is  to 
swear  that  it  is;  and  if  any  has  been  omitted, 
it  is  clear  it  does  not  belong  to  the  debtor,  but 
passes  to  the  creditors  by  the  cession." 

Muse,  Syndie,  v.  Tarborough,  11  La.,  521. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

The  facts  in  this  case,  as  they  appear  on  the 
record,  are  as  follows: 

Peter  Corney.  Jr.,  who  resided  in  New  Or- 
leans, on  the  '7th  of  November,  1851,  filed  a 
petition  under  the  Insolvent  Law  of  Louisiana, 
in  the  second  District  Court,  declaring  his  in- 
ability to  meet  his  engagements,  and  praying 
that  a  cession  of  his  property  miglit  be  accepted 
by  the  court  for  the  benefit  of  his  creditors, 
and  thatin  the  meantime  all  proceedings  against 
him  should  he  stayed.  To  this  petition  a  sched- 
ule of  his  properly  was  annexed,  in  which 
it  was  apparent  t£at  the  lot  in  question  was 
intended  to  be  included,  but  which  is  so 
erroneously  described  that  it  can  hardly  be 
identified  by  the  schedule  alone,  as  a  part  of 
his  estate. 

The  District  Court,  on  tbe  day  the  petition 
was  presented,  accepted  the  cession,  and  ordered 
a  meeting  of  the  creditors  on  the  13th  of  De- 
cember tollowing.  The  meeting  was  lield  ac- 
cordingly, and  a  syndic  appointed,  and  a  report 
of  the  proceedings  made  to  the  court.  On  the 
8th  of  March  following,  the  court  authorized  a 
sale  of  the  property  now  in  dispute,  by  the 
syndic;  and  at  that  sale,  in  May,  1852,  the  de- 
fendant in  error  became  the  purchaser. 

The  insolvent,  at  the  time  of  his  petition, 
was  indebted  to  tbe  Bank  (the  plaintiff  in  er- 
ror) in  a  large  sum  of  money,  for  which  a 
suit  was  then  pending  in  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Louisiana.  The  Bank  proceeded  in  its  suit  and 
obtained  judgment;  but  the  judgment  was 
rendered  after  the  cession  had  been  accepted 
and  the  syndic  appointed  by  the  creditors.  The 
Bank,  however,  issued  an  execution,  uuder 
which  this  property,  was  seized  by  the  marshal, 
in  February,  1852, 'and  sold  in  the  April  fol- 
lowing. The  Bank  was  the  purchaser  at  this 
sale,  and  obtained  possession  of  the  lot  under  it. 

The  defendant  in  error,  after  his  purchase 
from  the  syndic,  brought  suit  for  the  premises, 
and  upon  a  trial  in  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  Louisi- 
ana, recovered  a  judgment;  the  court  being  of 
opinion  that  the  property  in  question  vest- 
ed in  the  creditors,  upon  the  cession  and  ac- 
ceptance above  mentioned,  and  was  not  liable 
to  seizure  under  the  execution  which  issued 
upon  the  judgment  afterwards  obtained  by 
the  plaintiff  in  error. 

By  an  Act  of  the  Legislature  of  Louisiana, 
pa^ed  March  20,  1826,  all  the  property  of  an 
insolvent  petitioner  mentioned  in  his  schedule 
is  fully  vested  in  the  creditors  from  and  after 
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the  ceBsIon  and  acceptance;  and  the  syndic  is 
directed  to  take  possession  of  it,  and  to  admin- 
ister and  sell  it,  for  the  benefit  of  the  creditors. 
At  the  time,  therefore,  when  the  Bank 
obtained  judgment  against  Coroey,  the  in- 
solvent, he  bad  no  interest  In  the  lot  in 
question  upon  which  the  judgment  could  be  a 
lien,  or  which  could  be  seized  upon,  on  execu- 
tion issuing  on  that  judgment.  The  right  and 
title  to  it  had,  by  operation  of  the  law  of  the 
State,  vested  in  the  creditors,  to  be  adminis- 
tered by  the  syndic,  as  their  trustee. 

Nor  can  the  imperfect  or  erroneous  descrip- 
tion in  the  schedule  have  any  influence  on  the 
decision.  For  it  is  well  settled  by  the  decis- 
ions of  the  courts  of  Louiaiana.  that  all  the 
property  of  the  insolvent,  whether  included  in 
his  schedule  or  not,  passes  to  his  creditors  by 
the  cession.  4  Ann.  I^p.,  492,  493;  11 
La.,  6:31;  8  Rob.,  128;  9  Rob..  22J.  Conse- 
quently, if,  under  the  ambleuous  or  erro- 
neous description  in  the  schedule,  this  lot  must 
be  regarded  as  omitted,  it  still  passed  by  the 
cession,  and  Corney  had  no  remaining  interest 

Neither  can  there  be  any  constitutional  ob- 
jection to  this  law  of  the  State.  The  validity 
of  a  state  law  of  this  description  has  been  fully 
recognized  in  the  case  of  PiaU  v.  Phippt,  14 
How.,  808.  and  in  the  previous  cases  thelrein 
referred  to.  and  cannot  now  be  considered  as 
an  open  question. 

We  see  no  error,  therefore,  in  the  judgment 
of  the  Circuit  Court,  and  it  must  be  afiirmed. 

Affirmed  wM  eoiU. 

Dissenting,  Mr.  Juitiee  DaAieL 

Clted-n  How.,  156:  28  How..  Uff;  18  Wall.,  68>; 
SI  Wall.,  282;  4  Huvbea,  {MS. 


THE  CITY  OP  PROVIDENCE, 
Plaintiff  in  Error, 

V. 

DANIEL  R.  CLAPP. 

(Bee  8.  C,  n  How.,  161-lTOJ 

Bhode  Idand — lideuxiiki  unsafe  from  *note — 
lia/niHi/ for. 

In  Rhode  Island,  by  law,  all  hUrhways  within  any 
town  are  required  to  be  kept  In  repair,  so  as  to  be 
safe  and  convenient,  at  the  expense  of  the  town, 
under  direction  of  tbe  surveyors  of  highways, 
who  are  alao  authorized,  when  any  blirhway  Is  en- 


ouniber«d  with  mow,  to  oanse  so  much  thereof  to 
be  removed  nr  trod  down  as  will  render  the  road 
passable.  Tbe  town  Is  made  liable  for  any  netrlect 
to  keep  the  biffaway  In  repair,  to  all  persons  In- 
jured thereby. 

This  Act  applies  to  eltles  as  well  a;  towns,  and  to 
sidewalks,  when  they  are  part  of  the  hlghwiiy. 

The  rule  of  responsibility,  wbetbert  he  otwtnMv 
tlon  be  by  snow  or  by  any  other  material,  is  tb«<  re- 
moval or  abatement,  so  as  to  to  render  the  blxh- 
way,  street  or  sidewalk  at  all  time*  safe  and 
convenient,  rCKard  being:  had  to  Its  looillty  and 
uses. 

No  distinction.  In  this  respect,  exists  between  ot>- 
structlons  by  falls  of  snow  and  those  of  any  other 
description. 

Argued  Dee.  18, 186^.    Detided  Jan'y  16,  18SS. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Rhode  Island. 

This  action  was  commenced  by  Clapp,  in 
the  Circuit  Court  of  the  United  States  for  tbe 
District  of  Rhode  Island,  against  the  plaintilT 
in  error,  claiming  damages  for  an  injury  sus- 
tained from  a  fall  occasioned  by  the  ice  and 
snow,  and  other  obstructions  which  had  ac- 
cumulated and  been  suffered  to  remain  upon 
the  sidewalk  of  a  street  in  the  City  of  Pnivi- 
dence. 

The  plaintiff  in  error  pleaded  tbe  general  is- 
sue. 

Upon  the  trial  below,  the  jury  rendered  a 
verdict  in  favor  of  the  plaintiff.  Judgment 
was  entered,  and  tbe  defendant  brought  the 
case  to  this  court  by  writ  of  error. 

Mr.  Saunel  Amea,  for  plaintiff  in  error: 

FVr*l.  The  duty  of  the  towns  and  cities  of 
Rhode  Island,  in  dealing  with  falls  of  snow  in 
their  highways  and  streets,  is  created  and  im- 
posed solely  by  the  Statutes  of  Rhode  Island, 
and  must  lie  measured  by  the  standard  ap- 
pointed by  those  Statutes. 

Beeond.  The  liability  of  said  towns  anil  cities, 
in  civil  actions,  to  individuals  for  injuries  sus- 
tained by  them  in  their  person  or  property, 
through  neglect  of  duty  on  the  part  of  said 
towns  and  cnies,  in  mending  their  highways  and 
streets,  and  in  removing  therefrom  permanent 
obstacles  to  passage,  as  well  as  temporary  ones 
caused  by  the  falls  of  snow,  h  created  and  im- 
poced  solely  by  said  statutes,  and  cannot  be  ex- 
tended beyond  tbe  Statute  measure  thereof. 

Ruu^  V.  Inhabitants  of  Devon,  2T.  R,667: 
Mower  v.  Inhahitanttof  Leieetter,  9  Mass.,  247; 
Loker  v.  Inhabitants  of  BrooUine,  18  Pick., 
846;  TisdaU  v.  Inhabitant*  of  Norton,  8  Met., 
888:  Holman  v.  Inhabitants  of  Tovrntend.  18 
Met. ,  297, 800;  BraHeyy.  Sovthborough,  6 Cusb., 


NOTB.— Th*  common  la\o  niMgaUnn  In  repair  high- 
trawi.  In  England  the  InbabitaDta  of  the  several 
parishes  at  larve  are  prima  facte  and  of  common 
right  bound  to  repair  all  hlirhwB)S  lying  within 
them.  This  right  is  enforceuble  by  indictment 
against  the  parish.  Rex  v.  Liverpool,  8  East,  86; 
Arsons  v.  St.  Matthew's  Vestry,  L.  U.,  8  C.  H.,  Ii6 ; 
Rex  v.  RastrinKton.S  A.&  R.,  7«;  Otbson  v.  Mavor 
of  Preston,  I..li.,5  Q.  B.,  218;  Rex  v.  Qreat  Brough- 
ton,  6  llurr..  2700. 

This  iB  so  unless  by  presorlptloD  the  onus  can  be 
thrown  on  particular  IndivlduaU  by  reason  of  their 
tenure.  Hex  v.  Sheaield,2Term,  liis.  If  others,  be- 
fore liable,  become  unable  through  insolvency,  or 
If  a  portion  of  the  parish,  bound  to  repair  rtmds 
within  It,  be  exempted  by  statute,  tbe  common 
law  liability  rc-uttaohes  upon  tbe_parisb.  Anon., 
Kaym.,  735;  Rex  v.  Oxfurdshtro,  4  B.  &  C,  194. 

No  agreemcut  by  tbe  parish  with  any  person 
forthe  making  of  repairs  and.  no  statute  Imposing 
tbat  obiliiatlun  upon  others,  will  exonerate  the 
parish.   1  Vent.,  W;  Rex.  v.  St.  Oeorge,  Hanover 

u 


Sq  ,  3  Camp.,2S;  Rex  v.  8cartsbrook,SA.  A  B.,80B: 
Hex  v.  Neatbertbong,  2  B.  *  A.,  170. 

If  it  be  Intended  to  charge  one  part  or  preolDOt 
ot  the  parish  to  repair  aH  the  ways  within  the 
parish,  it  Is  not  enough  to  allege  that  they  Imme- 
morlally  ought  to  repair.  It  must  be  shown  koio 
they  are  bound,  and  It  should  i>e  shown  that  they 
have  repaired.  Vent.,  2S6;8  Keb.,  301;  Bex  r. 
Great  Broughton,  6  Burr.,  2700 :  Rex  v.  Sheffield,  t 
Term.,  ill;  Rex  v.  Pendenyn.  2  Term.,  613;  Bex  v. 
Brldektrk,  11  Bast,  804;  Rex  v.  Btartlo.  Andr.,  t»; 
Rex  V.  Mile  End,  Str.,  163 ;  Iteglna  v.  Scott,  2  Baym., 
Sa ;  Regina  v.  Frydden.  10  Eng.  L.  ft  Bq.,  402. 

The  parish  must,  to  discharge  Itself,  point  outtbe 
party  liable  by  spedsl  plea.  Under  a  plea  of  not 
guilty.  It  can  only  show  that  tbe  road  is  lo  repair. 
Rex  V.  St.  Andrews,  I  Mod..  112  -,  Little  Bolton  r. 
Regina.  12  L.  J.  N.  8.  C.  M.,  lOt :  Rex  v.  Stoughtoo. 
2  Sauud..  UO. 

Also  a  liatillliy  arises  of  Individuals  to  repair 
a  way  from  Inclosurv.  If  a  common  way  bcv 
oomea  dangerous.  Incommodious  or  founderoua, 
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14t,  142;  Butty.  Ke/tnMnd,  3  Wood.  &  M.,  841, 
842;  Reed  v.  InhoMaiO*  of  Belfast,  20  Maine, 
246:  C%idwy7.CS»(fon,17Conn.,478-180;  Many 
V.  Tbtcrtof  JTw/ane,  8Barb.,  646,  648,  660-668; 
lAimleyy.  One,  20£Dg.  L.  andEq.,  \^:  Sawyer 
T.  Ink.  of  NoTthfUld.  7  Gush.,  404-496;  amith 
T.  Inh.  of  Dedham,  8  Cush.,  S24;  Famum  ▼. 
Concord,  2  N.  H.,  892. 

Third.  That  by  tbe-8utute  of  Rhode  Island, 
entitled  "An  Act  for  the  mending  of  highways 
and  bridges,"  the  towns  and  cities  of  Rhode 
Island  are  bound  only  to  keep  their  highways 
and  streets  open,  in  case  of  falls  of  snow,  so  as 
to  be  passable  for  travelers,  and  not  to  keep 
them  from  being  slippery  from  Ice  or  trodden- 
down  snow;  and  the  requisition,  in  this  Statute, 
that  the  highways  and  streets  be  kept  safe  and 
convenient  for  travelers,  at  all  seasons  of  the 
year,  refers,  so  far  as  the  incnmbrance  of  snow 
to  concerned,  if  it  refer  at  all  to  such  in- 
cumbrance, to  safe  and  convenient  pas- 
sage tiirough  and  over  tlie  same,  in  opposition 
to  allowing  the  highways  to  remain,  in  case  of 
falls  of  snow,  blocked  up  and  impeded  thereby, 
so  as  to  be  unsafe  and  inconvenient  of  passage, 
and  not  to  safetv  and  convenience,  in  the  sense 
of  being  kept  free  from  ice  or  troddendown 
snow,  so  that  foot  travelers  or  cattle  may  not 
alip  or  fall  thereon. 

This  appears,  from  the  langtiage  used  in  the 
1st  section  of  said  Act.  applied  to  its  subject 
in  the  climate  of  Kew  England,  as  well  as  by 
collating  therewith  the  14u  and  15th  sections 
of  the  flame  Statute,  and  the  6th  section  of  the 
Act  entitled  "  An  Act  for  mending  highways," 
poened  in  1798,  and  the  above  construction  of 
said  Statute  is  the  accustomed,  sensible,  and. 
indeed,  looking  to  the  Statute  as  a  practical 
guide  to  duty,  the  necessary  construction  to 
be  pat  thereon. 

Digest  of  Laws  of  R  I.  of  1798,  886,  887; 
Dis«st  of  Laws  of  R.  I.  of  1844.  pp.  828,  826. 

Jlimrih.  The  Acta  of  the  State  of  Rhode 
Island,  relating  to  the  sidewalks  of  the  City  of 
Providence,  do  not  change,  in  any  way,  nor  ex- 
tend the  AxAy_  or  liability  of  said  City,  in  rela- 
tion to  the  incnmbrance  thereon,  but  were 
procured  to  be  passed  by  said  City,  merely  to 
enable  it  to  provide  for  the  building  and  main- 
taining of  sidewalks  in  said  City,  in  a  mode 
and  at  a  charge  and  through  an  instrumentality 
different  from  those  applied  by  law  to  other 
portions  of  the  streeto. 

^A.  Still  less  do  the  ordinances  of  said  City, 
requiring  Uie  owners  and  occupants  of  lots  and 
buildings  therein  to  remove  all  the  snow  from  the 


ddewalks  in  front  of  the  same,  within  a  speci- 
fied time,  under  penalty  for  neglect  in  this  re- 
spect, create  or  extend  or  change  the  character 
of  the  duty  of  the  City,  in  regard  to  the  incum- 
brance of  snow,  nor  create  nor  extend  nor 
change  the  character  of  the  liability  of  said 
City,for  injuries  occasioned  by  the  said  incum- 
brance. 

Ltvy  V.  Mayor,  tte.,  of  New  York,  1  Sandf., 
N.  Y.  466. 

Sixth.  Said  Sidewalk  Acta  and  Ordinances  af- 
ford no  test  or  standard  of  the  degree  or  kind 
of  care,  or  mode  of  dealingwith  falls  of  snow, 
required  of  the  City  of  Providence  by  the 
Statute  of  Rhode  Island,  entitled  "  An  Act  for 
the  mending  of  highways  and  bridges,"  which, 
notwithstanding  said  Acta  and  Ordmances,  and 
the  different  condition  of  Providence,  applies 
the  same  standard,  in  this  respect,  to  the  other 
towns  of  the  State,  as  to  said  City;  but  are 
municipal  regulations,  merely  extending  the 
power  of  the  City  of  Providence  and  by-laws 
passed  by  the  Ingislaiive  body  of  said  City,  im- 
posing duties  and  liiibilities  upon  her  citizens, 
in  respect  to  sidewalks,  and  the  removal  of  snow 
therefrom,  without  increasing  or  extending  her 
own. 

Mr.  T.  A.  JTenekea,  for  the  defendant  in 
error. 

JVrit.  The  Statute  of  Rhode  Island  entitled 
"  An  Act  for  the  mending  of  highways  and 
bridges."  Imposes  upon  the  towns  and  cities  of 
that  State,  the  duty  of  keeping  highways  in  a 
safe  and  convenient  condition  for  travelers,  at 
all  seasons  of  the  year,  and  creates  a  liability 
on  the  part  of  such  town  or  city,  to  any  person 
using  such  highway  with  ordinary  ana  proper 
care,  who  suffers  injury  in  consequence  of  any 
defect  in  such  highway,  or  obstruction  thereon 
which  the  town  or  city  might  have  removed  by 
the  use  of  ordinary  care  and  diligence,  and 
which,  while  thus  negligently  suffered  to  re- 
main, rendered  such  highway  inconvenient  and 
unsafe. 

Comedy  v.  Stoekbrtdge,  21  Vt.,  891.  Fro«t 
V.  Portland,  11  Me.,  271;  Bigelou)  v.  Weiton,  8 
Pick.,  267;  Raymond  v.  iMiceU,  6  Cush.,  584: 
Springer  v.  Bowdoinham,  7  Greenl.,  442, 

Second.  This  duty  and  liability  extends  to 
sidewalks  when  they  constitute  a  part  of  the 
highway  or  public  streets;  and  such  sidewalks 
are  required  to  be  kept  in  a  safe  and  coavenient 
condition  for  pedestrians,  as  the  roadway  is  for 
horses  and  carriages.  Brady  v.  City  of  Lowell, 
8  Cush.,  121;  Bacon  v.  CHty  ofBoiton,  8  Cush., 
174;  Drake  v.  City  of  LoxneU,  18  Met.,  292. 


the  tra)>Uo  hare  a  rlgrbt  to  go  upon  the  adjaoent 
land,  whether  It  bn  sown  with  jpraln  or  not.  1  Uoll. 
Abr..atO;Atiaor  v.  French,  S  Show.,  J8;  Taylor  v. 
Whitehead,  Dour.,T«9. 

Therefore  .where  the  owner  of  lands,  not  inclosed, 
next  «dJolnlnK  the  bUrtiway,  Inoloees  his  lands  on 
both  sloe*  of  It,  he  ts  bound  to  make  a  perfect  erood 
wajr.  as  long  as  the  inclosure  lasts,  and  shall  not  be 
excused  by  makinar  Itas  good  as  tt  was  liefore  the  in- 
ct(ieure,lf  It  were  then  In  any  way  defective;  because 
by  the  iaclosure,  be  takes  from  the  people  the  lib- 
erty of  coinKOver  the  lands  adjoininc  the  common 


1  Roil.  Abr.,  StO;  Dansonmbe's  case,  Cm, 
Car-.  aM:  Becina  v.  Bsmsden,  I  BUis,  B.  &  E.,  949 ; 

If  A  make  a  hed^  on  one  side  and  B  on  the 
other,  ihey  shall  bo  chargeable  by  moieties.  Sid., 
4M:2Keb.,«li6. 

If  tbero  be  a  hedxe,  time  out  of  mind,  on  one 
ride,  beionclnff  to  A,  and  B  make  a  bedite  on  the 

|«  17  How 


other  side,  then  B  shall  be  charred  with  the  whole 
repair.    Sid.,  464 ;  2  Keb..  605 ;  2  Saund.,  157. 

where  a  person  has  made  himself  liable  to  repair 
the  way  by  inclosures,  if  he  destroys  them  and 
agraln  open  the  way,  It  seems  clear  that  he  will  be 
freed  from  the  repair  thereof,  and  that  tbe  bur- 
den reverts  to  the  parish.  2  Saund.,  180 :  1  Burr., 
485. 

Persons  may  alto  be  obargred  with  the  duty  of  re- 
palringtbe  bicrbway  by  prescription ;  eo.  also,  a  cor- 
poration asKretrate ;  a  particular  district  or  division 
of  a  parish,  the  hiirhways  within  Its  limits ;  one 
parish  the  blvhway  In  another  parish.  18  Kep.,  83 ; 
Bex  V.  St.  OUeB,aimbridKe,5M.&S.,260;  Keff.  v. 
BlRkemore,  9  En.  L.  &  Eq.,  541 ;  Hex  v.  Liverpool, 
3Ea8t,88 :  Rex.  v.  8tratford-upon-Avon,U  East,  348 ; 
Rex  V.  MachyuUcth. «  B.  *  C,  160 :  Rei  v.  G.  &  B.  Ky. 
Co.,  9  C.  &  P.,  4<» ;  Ilexv.Blsb.  of  Auckland,  1  A.  & 
E.,749:  12  Mod..  409:  Hex  v.  Inhab.  of  KcclesQeid, 
1  Barn.*  Aid.,  848. 
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Third.  The  deeree  of  convenience  and  safety 
which  is  required  by  said  Statute,  and  the  de- 
gree of  care  and  diligence  which  the  towns  and 
cities  must  bestow  upon  the  highways,  in  order 
to  relieve  themselves  from  liability  under  the 
statute  requirement,  liave  relation  to  the  nature 
and  uses  of  the  highway,  and  the  frequency  of 
its  uses.  The  same  standard  is  not  to  be  ap- 
plied to  the  principal  thoroughfares  of  the  City 
of  Providence,  as  to  a  cross  road  in  the  country ; 
but  the  law  as  to  the  extent  of  repair,  and  what 
will  constitute  obstructions  rcnaeriug  a  public 
way  unsafe  and  inconvenient,  must  depend  in 
a  good  degree  on  the  locality  of  the  road. 

Fourth.  The  law  is  the  same  when  applied 
to  obstructions  of  highways  or  sidewalks  by 
snow,  as  to  any  other  obstruction,  and  the  du- 
ties and  liabilities  of  towns  and  cities  in  refer- 
ence to  the  want  of  safety  and  convenience  in 
their  highways,  caused  by  snow,  as  when 
caused  by  other  obstructions. 

The  latter  clause  of  the  1st.  section  of  the 
Statute  does  not  vary  or  limit  the  duty  imposed 
by  the  first  clause,  but  is  directory  ,to  the  sur- 
vey or  of  highways  in  the  performance  of  his 
duty;  and  the  word  "passable"  means  safely 
and  conveniently  passable,  as  well  when  ap- 
plied to  sidewalks,  as  to  the  other  portions  of 
the  traveled  highway. 

Loker  v.  Brookline,  18  Pick.,  84.S. 

Fifth.  The  several  Statutes  of  Rhode  Island, 
concerning  sidewalks  in  the  City  of  Provi- 
dence, authorize  the  construction  of  side- 
walks in  said  City,  and  such  sidewalks  l)eing 
constructed  and  accepted  by  the  City,  under 
the  authority  of  said  Act,  it  becomes  the  duty 
of  said  City  to  keep  said  sidewalks  in  a  safe 
and  convenient  condition  for  pedestrians,  at  all 
seasons  of  the  year.  Whenever  a  fall  of  snow 
shall  render  any  such  sidewalk  not  convenient- 
ly safe  and  passable,  the  City  is  bound  to  use 
ordinary  care  and  diligence  to  restore  the  side- 
walk to  a  reasonably  safe  and  convenient  state. 
The  statute  referring  generally  to  all  high- 
ways and  all  parts  of  such  highways,  points 
out  the  two  modes:  one  of  removing  the  snow, 
and  the  other  of  treading  it  down  for  the  pur- 
pose of  rendering  such  highways  safe  and  con- 
venient, and  the  City  of  Providence,  by  their 
ordinances,  have  prescribed  a  rule  for  them- 
selves and  their  citizens,  by  directing  a  remov- 
al of  the  snow  from  the  sidewalks,  and  have 
provided  for  the  enforcement  of  this  rule  by 
their  officers,  and  by  penalties  on  the  owners 
and  occupants  of  estates. 

Sixth.  That  the  public  statute  contemplates 
a  removal  of  the  snow  in  same  cases,  and  a  tread- 
ing down  in  others,  is  manifest  from  the  nature 
of  the  obstruction  itself ;  it  lieingan  obstruction 
to  travelers  with  sleds  and  sleiglis,  only  when 
drifted  when  Iving  light,  and  subject  to  drift; 
as  when  trod  down  it  generally  facilitates  all 
traveling  with  vehicles  adapted  to  the  altered 
conditions  of  the  road.  But  snow,  under  all  con- 
ditions, is  an  obstruction  to  the  pedestrian,  and 
his  safety  and  convenience  are  tiest  provided 
for  by  an  entire  removal  of  it  from  his  path. 
Hence  the  obligation  to  make  the  pathway  set 
apart  for  such  travelers  safe  ana  convenient 
in  a  large  city,  and  along  one  of  its  principal 
thoroughfares,  -is  not  satisfied  by  leaving  the 
snow  to  be  trod  down  as  it  fell  in  drifts,  or  to 
be  thawed  and  frozen  into  ridges  of  several 
74 


inches  in  height,  in  such  a  manner  as  to  throw 
down  pedestnans  using  ordinary  care  and  cau- 
tion, although  tlie  sidewalk  might  be  passable 
in  the  sense  that  the  snow  was  to  be  waded 
through  or  climbed  over,  or  otherwise  avoided 
by  such  travelers. 

Mr.  JutUce  If elaon  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court  of 
the  United  States  for  the  District  of  Rhode 
Island. 

The  suit  was  brought  in  the  court  t>elow 
against  the  City  of  Providence,  to  recover  dam- 
ages for  an  injury  occasioned  by  an  obstruction 
on  the  sidewalk  m  one  of  its  principal  streets. 
The  obstruction  consisted  of  a  ridge  of  hard- 
trodden  snow  and  ice  on  the  center  of  the  side- 
walk, alon^  which  the  plaintiff  was  passing  in 
the  night  time,  and  by  means  of  which  he  fell 
across  the  rid^e,  breaking  his  thigh-bone  in  an 
oblique  direction. 

After  the  evidence  closed,  the  counsel  for  the 
defendants  prayed  the  court  to  charge  the 
jury  that  the  Statutes  of  Rhode  Island, 
requiring  highways  to  t>e  kept  in  repiur, 
and  amended  from  time  to  time,  so  that  the 
same  may  be  safe  and  convenient  for  travelers 
at  all  seasons  of  the  year,  as  far  as  respected 
obstructions  from  falls  of  snow,  merely  re- 
quired that  the  snow  should  be  trodden  down 
or  removed,  so  that  the  highways  should  not  be 
blocked  up  or  incumbered  with  snow ;  but  did 
not  require  that  said  highways  should  be  free 
from  snow  or  ice,  so  tnat  the  traveler  should 
not  be  in  danger  of  slipping  thereon ;  and  that 
the  said  snow  being  so  trodden  down  and  hard- 
ened into  ice,  and  the  sidewalk  not  blocked  up 
or  incumbered  therewith,  but  open  and  pass- 
able in  the  sense  of  the  Statute,  in  this  case  the 
defendants  were  not  liable. 

The  counsel  for  the  defendants,  also,  after 
referring  to  the  Statutes  authorizing  the  City 
of  Providence  to  build  and  repair  sidewalks, 
and  also  to  the  ordinances  of  the  City  passed  in 
pursuance  thereof,  further  prayed  the  court  to 
charge,  that  neither  the  said  Statutes  nor  the 
Ordinances  defined  or  enlarged  the  duty  or 
liability  of  the  City  as  to  the  removal  of  snow 
from  tlie  sidewalks,  l>eyond  that  under  the 
General  Statute  of  the  State ;  nor  were  they  evi- 
dence of  the  degree  of  care  required  of  the  City 
by  the  General  Statute ;  but  that,  notwilhstandt- 
ing  the  same,  the  City  would  not  be  liable  un- 
der the  general  law,  if  the  snow  nn  the  side- 
walk was  trodden  down  so  as  to  be  open  and 
passable. 

The  court  refused  so  to  charge,  but  charged, 
that,  by  the  statute  law  of  the  State,  the  City 
was  obliged  to  keep  this  street  conveniently 
and  safely  passable  at  all  seasons  of  the  year; 
that,  by  a  special  Act,  the  Legislature  bavine 
authorized  the  City  to  have  sidewalks  designed 
for  foot  passengers,  it  was  bound  to  keep  those 
sidewalks  convenient  and  safe  for  pedestrians: 
that  the  law  did  not  require  absolute  convea- 
ience  or  safetv,  but  safety  and  convenience  in 
a  reasonable  aegree,  having  reference  to  the  uses 
of  the  way  and  frequency  of  its  uses;  that  when 
a  fall  of  snow  takes  place,  so  as  to  render  a  side- 
walk not  conveniently  and  safely  passable,  it 
was  the  duty  of  the  City  to  use  orainary  care 
and  diligence  to  restore  it  to  a  reasonably  safe 
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and  cxmTentent  state.  That  the  law  does  not 
prescribe  how  this  shall  be  done,  whether  by 
treadine  down  or  removlDg  the  snow;  and  that 
it  was  for  the  jury  to  flnd^  as  matter  of  fact, 
whether  the  sidewalk,  at  the  time  in  question, 
was  in  a  reasonably  safe  and  convenient  state, 
having  reference  to  Its  uses;  and  if  it  was  not 
so,  whether  its  want  of  safety  and  convenience 
was  owing  to  the  want  of  ordinary  care  and 
diligence  on  the  part  of  the  City;  and  in  con- 
sidering whether  due  diligence  required  the  City 
to  remove  the  snow,  the  jury  ought  to  take  into 
consideration  the  ordinances,  not  as  prescrib- 
ing a  rule  binding  on  the  City,  but  as  evi- 
dence of  the  fact  tluit  a  removal,  and  not  a 
treading  down  of  the  snow,  was  reasonably 


The  1st  section  of  the  Statute  of  Rhode  Island 
concerning  highways  and  bridges,  proves, 
"that  all  highways,  townways  and  causeways, 
&c.,  lying  and  being  within  the  bounds  of  any 
town,  shall  be  kept  in  repair  and  amended 
from  time  to  time,  so  that  the  same  may  be  safe 
and  convenient  for  travelers,  with  their  teams, 
(&c.."  at  all  seasons  of  the  year,  at  the  proper 
charge  and  expense  of  such  town,  under  the 
care  and  direction  of  the  surveyor  or  surveyors 
of  highways  appointed  by  law.  The  survevors 
ue  then  authorized  to  remove  all  sorts  of  ob- 
structions or  things  that  shall  in  any  way 
straiten,  hinder,  or  mcommode  any  highway  or 
townway.  and  when  blocked  up  or  incumbered 
with  snow,  they  shall  cause  so  much  thereof  to 
be  removed  or  trod  down  as  will  render  the 
road  passable. 

Among  other  provisions  conferring  upon  the 
towns  power  to  repair  and  amend  the  public 
highways,  the  4th  section  enacts  that  each 
town,  at  some  public  meeting  of  the  electors, 
shall  vote  and  raise  such  sum  of  money,  to  be 
expended  in  labor  and  materials  of  the  high- 
ways, as  they  may  deem  necessary  for  that 
purpose;  and  either  the  assessors  or  the  town 
coimcil,  as  the  town  may  direct,  shall  assess 
the  same  on  the  ratable  estate  of  the  inhabit- 
ants, and  all  others  owing  ratable  property 
Uierein,  as  other  town  taxes  are  by  law  as- 
iifnn(] 

And  the  18th  section  provides  that  if  the 
town  shall  neglect  to  keep  in  good  repair  its 
highways  and  bridges,  she  shall  be  liable  to 
indictment,  and  "shall  also  be  liable  to  all  per- 
sons who  may  in  anywise  suffer  injury  to  their 
persons  or  property  by  reason  of  any  such 
neglect. 

It  is  admitted  that  the  defendants  are  not 
liable  for  the  injurv  complained  of  at  common 
law,  but  that  the  plaintiff  must  bring  the  case 
within  the  above  Statute  to  sustain  the  action. 
It  must  alwbe  admitted  that  the  Act  applies  to 
cities  as  well  as  towns,  and  also  to  sidewalks 
where  tbe^  constitute  a  part  of  public  high- 
way. This  has  been  repeatedly  held  by  the 
state  courts  in  several  states,  under  statutes 
■obstantially  like  the  one  under  consideration. 
18  Pick.,  Mi;  13  Mete.,  397;  3  Cush.,  121, 
174;  4  Gush.,  247;  6 Cush.,  141,  S24:  7  Greenl., 
448:  15  Vt.,  708;  19  Vt.,  470;  21  Vt.,  891;  2 
N.  H..  892:  85  Me..  100:  Me..  242. 

The  counsel  for  the  defendants  conceding 
this  view  of  the  Statute,  and  of  the  liabiliiy  or 
the  city  generally,  contends  that,  as  it  respects 
obstructions  or  Impediments  occasioned  by  the 
See  17  Bow. 


fall  of  snow  and  accumulations  of  ice,  the 
liability  is  qualified,  and  exists  only  in  case  of 
neglect  to  tread  down  or  remove  the  snow,  so 
that  the  track  be  not  blocked  up  and  incuiu- 
bered  thereby:  and  that,  if  the  street  or 
sidewalk  is  passable  by  not  being  blocked 
up  and  incumbered  with  snow,  as  it  respects 
this  kind  of  obstruction,  it  is  made  safe  and 
convenient  witliin  the  meaning  of  the  Statute. 
And  the  latter  clause  of  the  1st  section  of  the 
Act  which  directs  that  when  the  higliways  are 
blocked  up  or  incumbered  with  snow,  the  sur- 
veyor shaJl  cause  so  much  thereof  to  be  re- 
moved or  trod  down  as  will  render  the  road 
passable;  and  also  the  13th  and  14th  sections, 
which  authorize  the  towns  to  impose  penalties 
for  the  removal  of  snow  from  highways,  and 
subjects  the  town  to  an  indictment  for  neglect 
therein,  are  referred  to  as  countenancing  this 
modified  liability. 

But  it  will  be  found,  on  looking  into  the  sev- 
eral decisions  under  a  similar  Act  in  Massachu- 
setts, that  no  distinction  exists  between  ob- 
stsuctions  of  a  public  highway  by  falls  of  snow, 
and  those  of  any  other  description.  In  the  case 
of  Loker  v.  BrookUne,  13  Pick.,  846,  847,  Mor- 
ton, J.,  speaking  of  the  tnt  section  of  the  Sat- 
ute,  observes,  that  language  so  general  and  ex- 
plicit cannot  be  misunderstood  or  restrained.  It 
must  extend  to  all  kinds  of  defects,as  well  as  to  all 
seasons  of  the  year;  and  an  obstruction  caused 
by  snow  is  as  clearly  included  as  one  caused 
by  flood,  or  tenipest,  or  any  other  source  of  in- 
jury.   See,  also,  18  Mete.,  297;  6  Cush.,  141. 

The  foundation  of  the  action  rests  mainly  on 
the  Ist  and  13th  sections  of  the  Statute.  The 
Isl  imposes  upon  the  town  the  duty  of  keeping 
in  repair  and  amending  the  highways  within 
its  limits,  so  that  the  same  may  be  safe  and 
convenient  for  travelers  at  all  seasons  of  the 
year;  and  the  13th  declares,  that  if  the  towns 
shall  neglect  to  keep  in  good  repair  its  high- 
ways and  bridges,  it  shall  be  liable  to  indict- 
ment, and  shall  also  "  be  liable  to  all  persons 
who  may  in  anywise  suffer  injury  to  their  per- 
sons or  property  by  reason  of  any  such  neglect. " 

The  other  provisions,  and  among  them  those 
referred  to  by  the  counsel,  relate  to  the  powers 
conferred  upon  the  towns  to  enable  them  to 
fulfill  the  obligations  enjoined,  and  to  the  pow- 
ers and  duties  of  the  several  olflcers  having 
charge  of  the  repairs  of  the  highways.  Ample 
means  are  furnished  the  several  towns  to  dis- 
charge their  oblirations  under  the  Statute. 

The  Act  of  1821,  amended  by  the  Act  of 
1841,  confers  powers  upon  the  City  of  Provi- 
dence, to  build  and  keep  in  repair  their  side- 
walks, at  the  expense  of  the  owners  of  the  ad- 
joining lots;  and  as  mav  be  seen  from  the  sev- 
eral orainances  of  the  City,  given  in  evidence, 
these  powers  have  been  liberally  exercised  for 
the  purpose. 

The  powers  of  the  towns  and  of  the  City  are 
as  ample  for  the  purpose  of  removiae  ob- 
structions from  the  highways,  streets  ana  side- 
walks, arising  from  falls  of  snow  and  accumu- 
lation of  ice,  as  those  arising  from  any  other 
cause;  and  the  reason  for  the  removal,  so 
that  they  may  be  safe  and  convenient  for 
travelers,  is  the  same  in  the  one  case  as  in  the 
others.  The  18th  section  of  the  Act,  which  gives 
the  personal  remedy,  makes  no  distinction  in 
the  two  cases;  and,  in  the  absence  of  some  plain 
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distinction  pointed  out  by  the  Statute,  it  would 
be  esceedinely  dilBcuJt,  if  not  impomible.  to 
state  one.  It  is  conceded  tliat  an  obstruction 
from  falls  of  snow  or  accumulations  of  ice  must 
be  removed  by  tlie  towns  and  cities,  so  as  to 
make  the  highways  and  streets  passable ;  and 
that  this  is  a  duty  expressly  enjoined  upon 
them.  The  question  is,  what  sort  of  removal 
will  satisfy  the  requirement  of  the  Statute?  It  is 
admitted  tliat,  as  It  respects  every  other  species 
of  obstruction,  the  repairs  must  be  such  that 
the  highways  and  streets  may  be  safe  and  con- 
venient for  travelers ;  and  that  this  is  a  question 
of  fact  to  be  determined  by  the  jury.  Is  an 
obstruction  by  snow  or  ice  to  be  determined  by 
any  other  rule  or  any  other  tribunal?  The 
counsel  for  the  defendants  suggests,  that  as  it 
respects  such  safety  and  conveinence  for  trav- 
elers in  case  of  falls  of  snow,  the  Statute 
should  be  construed  as  meaning  merely  that  the 
snow  should  be  trodden  down  or  removed,  as 
that  the  highways  and  streets  should  not  be  so 
blocked  up  or  incumbered  as  not  to  be  safely 
and  conveniently  open  and  passable.  But  it  is 
quite  clear  that  this  would  be  a  very  indefinite 
and  uncertain  rule  to  guide  either  the  ofiScers, 
whose  duty  it  k  to  remove  these  obstructions, 
or  the  Jury  in  passing  upon  them  when  the  sub- 
ject of  legal  proceedings.  The  suggestion  may 
be  very  well  as  an  argument  to  the  jury,  for 
the  purpose  of  satisfying  them  that  tiie  repairs 
in  the  manner  mentionra  were  such  as  to  ful- 
fill the  requirement  of  the  Statute,  but  to  lay  it 
down  as  a  rule  of  law  in  the  terms  stated,  might 
in  many  cases,  and  under  the  circumstances, 
fall  far  short  of  it. 

The  treading  down  of  snow,  when  it  falls  in 
great  depth,  or  in  case  of  drifts,  so  that  the 
highway  or  street  shall  not  be  blocked  up  or 
incumbered,  may  in  some  sense,  and  for  the 
time  being,  have  the  effect  to  remove  the  ob- 
struction ;  but  as  it  respects  the  sidewalks  and 
their  uses,  this  remedy  would  be,  at  best,  tem- 
porary; and,  in  case  of  rains  or  extreme 
changes  of  weather,  would  have  the  effect  to 
increase  rather  than  remove  it.  It  is  but  com- 
mon observation,  and  knowledge  of  those 
familiar  with  the  climate  of  our  northern  lati- 
tudes, that  not  unfreqoently  the  most  serious 
obstructions  arise  from  the  great  depth  of  snow 
and  chang^  in  the  temperature  of  the  weather; 
and  that  simply  treading  down  the  snow,  and 
leaving  it  in  that  condition  without  further  at- 
tention, would  have  the  effect  to  render  the 
highways  and  sidewalks  utterly  impassable. 

In  the  case  also  of  obstructkms  from  snow, 
the  sidewalks  may  frequently  require  its 
removal,  as  to  make  a  safe  and  convenient 
passage  for  the  pedestrian,  when,  at  the  same 
time,  the  treading  of  it  down  in  the  street- 
would  answer  the  purpose  for  the  traveler 
with  his  team.  The  nature  and  extent  of  the 
repairs  must  necessarily  depend  upon  their 
location  and  uses;  those  thronged  with  travel- 
ers may  require  much  greater  attention  than 
others  less  frequented. 

The  just  rule  of  responsibility,  and  the  one, 
we  think,  prescribed  by  the  Statute,  whether  the 
obstruction  be  by  snow  or  by  any  other  materiid, 
is  the  removal  or  abatement  so  as  to  render  the 
highway,  street  or  sidewalk,  at  all  times  safe 
and  convenient,  regard  being  had  to  its  locality 
and  use*. 
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We  are  aatisfled  the  mling  of  the  court  be- 
low was  correct,  and  that  the  Judgment  should 
be  affirmed. 

Diaaenting,  Mr.  JutUee  1>»MieiL 

Affirmed,  with  cottt  and  interett. 

Citcd-IT  How.,  IM:  1  Bla«k.,  61 : 1 CUIT.,  {26. 


THE  UNITED  STATES,  ApptU., 

e. 

DANIEL  W.  COXE,  et  al. 

(See  S.  C,  17  How.,  41-4S) 

Fbrmer  disemont  affirmed. 

This  case  cannot  be  distinttuished  from  the  case 
of  United  States  v.  Kins,  T  How.,  tSR,  and  of  United 
States  V.  Turner's  Heirs.  11  Row.,  883,  and  Its  decis- 
ion follows  those  cases. 

Argued  Jan.  S,  less.    Decided  Jan'y  18,  18S6. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  Eastern  District  of 
Louisiana. 

This  action  was  commenced  in  the  United 
States  District  Court  for  the  Eastern  Dtetrict  of 
Louisianna,  sitting  in  chancery,  by  D.  W. 
Coxe  and  others,  against  the  United  States,  for 
the  purpose  of  establishing  their  title  to;  and 
to  recover  from  the  United  States,  certain 
land  claimed  by  them  under  a  Spanish  grant. 

Their  claim  was  derived  from  the  ' '  Maison 
Rouge  grant"  which  has  heretofore  been  fully 
considered  by  this  court  in  the  case  of  The 
U.  8.  V.  King,  Ae.,  8  How.,  778  and  7  How.. 
888.  For  the  history  of  said  "  Maison  Rouge 
grant"  and  the  facts  involved,  see  these  reports. 

The  United  States  pleaded  the  general  issue, 
and  after  various  proceedings  in  the  District 
Court  a  rule  was  entered,  submitting  certain 
issues  to  the  jury,  and  after  the  solution  of 
these  issues,  judgment  was  rendered  for  the 
plaintiffs. 

Tlie  United  States  appealed  from  this  Judg- 
ment to  this  court. 

Mr.  C.  OusUng*,  Attorney-General,  for 
the  appellant: 

Without  a  particular  statement  of  the  law 
or  the  evidence  of  this  case,  it  is  supposed  that 
it  will  be  sniflcient  to  state  that  the  claim  a)- 
alleged  by  the  petitioners  was  derived  solely 
from  the  same  "  Maison  Rouge  grant,"  which 
has  heretofore  been  fully  considered  and  de- 
cided by  this  court,  in  the  case  of  U.  8.  r. 
King,  &e.,  reported  in  8  How.,  773,  and  7 
How..  888. 

This  court  having  finally  adjudged  that  the 
grant  conveyed  no  private  right  or  property  to 
the  said  Maison  Kouge,  and  the  petitioners 
claiming  from  him  as  the  proprietors,  in  virtue 
of  said  grant,  it  must  follow  that  the  decrees 
in  favor  of  the  petitiobers  are  erroneous,  and 
ought  to  be  reveraed. 

Mr.  Riehard  S.  Coxe,  for  the  appellee, 
contended — 

That  because  of  Various  imperfectiona  in  the 
record,  it  ought  not  to  be  made  a  basis  of  a  re- 
versal of  the  judgment  below. 

BarUm  v.  WeOt,  5  Wharton,  236;  Sampson 
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T.  CommonwaUh.  5  Walts  &  S..  885;  itfund«r- 
*T«*  V.  Lut2,  14  Serg.  &  R.;  220;  Poieen  v. 
i>i»a.  6  Ala.,  9;  Kirb)/  v.  Wood.  4  Shep.,  81, 
IS  Me.;  Simpton  t.  TTttton,  11  Shep.,  487,  20 
Me  :  8t.  Louis  P.  In*.  Co.  v.  Cohen,  9  Mo., 
m-.  Smith  V.  Kemoehen.  7  How.,  198. 

The  decision  in  7  How.  was  restricted  to 
the  consideration  of  the  construction  given  to 
ooe  single  paper  taken  by  itself,  without  an^ 
other  connection  in  any  other  part  of  the  evi- 
dence.    (P.  («7.) 

The  question  between  the  United  States  and 
the  defendant  is  whether,  according  to  the 
Spanish  laws,  at  that  time  in  force  in  the  prov- 
ince of  Louisiana,  the  instrument  of  writing 
dated  1797,  pass  the  title  to  the  lands  des- 
cribed in  the  fiKiirative  plMi  of  Trudeau  to  the 
Marquis  de  Muson  Rouge  as  his  private  prop- 
erty. 

Id  regard  to  the  judgment  of  this  court  upon 
this  point  thus  stated  to  be  decided,  we  have 
not  a  word  to  say.  We  are  precluded  from 
arguing  it.  We  submit  with  respect  and  def- 
erence to  the  judgment  then  pronounced. 

In  doing  so,  however,  we*are  authorized  by 
the  language  of  the  same  court  to  say: 

1.  That  we  are  now  in  a  court  of  equity,  and 
not  of  strict  common  law — a  system  unknown 
io  Louisiana. 

2.  We  are  now  entitled  to  the  right,  if  not  of 
•ho wing  that  by  such  a  document  as  that  bear- 
ing date  in  June,  1797,  a  title  did  not  pass  to 
the  Marquis  de  Maison  Rouge,  as  his  private 
property,  according  to  the  laws  of  Spain ;  yet 
that,  in  conformity  with  the  established  usages 
of  the  Spanish  government,  it  did. 

8.  That  if  the  preceding  position  i»  denied, 
we  have  still  the  right  to  show  that,  under  the 
circumstances  nowbrought  to  the  notice  of  this 
(nnrt.  sitting  as  a  court  of  equity,  we  are  war- 
ranted in  making  it  the  foundation  of  an  argu- 
ment in  favor  of  the  present  title  of  the  appel- 
lee*t  wholly  unaffected  by  any  previous  decis- 
ioa  or  even  dictum  of  this  court,  of  an  adverse 
character. 

That  usage  will  be  allowed  to  operate  effect- 
ively in  the  construction  of  even  the  largest 
contracts,  either  between  individuals  or  be- 
tween the  government  and  individuals,  cannot, 
I  presume,  admit  of  doubt. 

U.  S.  V.  Arredoado,  6  Pet..  714;  2  FeU,  657; 
Dat^  V.  Turner,  1  Dall..  11;  6  Pet.,  715; 
.%m(Av.  The  U.  S.,  10  Pet.,  826,  ftiO,  381. 

The  question  whether  or  not  a  usage  exists, 
is  a  question  of  fact  for  the  consideration  of 
the  jury,  and  not  of  law  for  the  court.  After 
it  has  once  been  recognized  by  judicial  decis- 
ions, it  berames  incorporated  into  the  law,  and 
need  not  again  be  proved. 

Contegua  v.  WiUingg,  Pet  C.  C,  281:  7  Cr., 
S06;  7  Pel..  128. 

Mr.  Chief  Jttttiee  Taaay  delivered  the  opin- 
knof  the  court: 

This  case  cannot  be  distinguished  from  the 
ttm  of  C  S.  V.  King  et  nl.,  7  How.,  833,  and 
"(  C  S.  y.  Turner' t  Heir*,  11  How..  663. 

The  decree  of  the  District  Court  must  there- 
fote  be  reversed,  and  a  mandate  issued  to  the 
cnort  below  to  dismiss  the  petition. 

Dteree  retened  and  eauu  remanded  vith  di- 
neUnu  Io  diimiti, 
8w  17  How. 


FERDINAND  CLARK,   AppeUant, 

«. 

BENJAMIN  C.  CLARK  akd  WILLIAM 

H.  G.  HACKETT. 

(See.  8.  C.  17  How.,  315-SSB.) 

Bankruptey — what  property  pauei  to  amtgnee. — 
tale  by  anignee  to  bankrupt,  wk^re  fraudulent 
claim*  eoneealed,  and  apm^eard*  reeotered 
by  bankrupt,  belong  to  hu  creditor*,  and  may 
be  recovered  after  diteharge — creditor'*  biU 
for  hinueff  and  other  creditor* — leitAin  what 
time. 

Claim  of  bankrupt,  for  unlawful  seizure  prop- 
erty, passes  to  his  assignee  In  bankruptcy,  and  is 
subteot  to  bis  creditors. 

whore  the  assUrnee  in  tmnkruptoy  sold  all  the 
iMtnkrupt's  ricrbts  of  property  at  auction  for  (2, 
the  bankrupt  blddlnir.  but  oraerlns  the  title  to  l>e 
made  to  bis  sister,  who  rellnqulsned  to  bim  the 
next  day  by  formal  deed ;  held  that  a  olalm  against 
Mexico  for  the  unlawful  seizure  of  a  car^,  of 
which,  and  its  grreat  value,  the  asslfirnee  was  ig- 
norant, and  Information  of  which  was  withheld 
by  the  bankrupt  from  such  assignee,  be  reporting 
that  the  assets  wore  of  no  value  when  sold,  but 
which  was  afterwards  recovered  to  a  large  amount, 
did  not  pass  by  such  sale,  but  still  might  t>e  reach- 
ed by  the  creditors,  and  that  the  purchase  by 
bankrupt  was  fraudulent. 

Although  the  bankrupt  and  his  future  acquisi- 
tions are  discharged  from  all  his  debts  by  the  cer- 
tlUcate  of  bankruptcy,  yet  tbe  rights  of  property 
which  vested  In  bis  assignee,  are  still  subject  to  hi* 
creditors,  and  the  money  arising  therefrom  la  held 
In  trust  for  them. 

The  assignee  having  died,  tbe  creditor  can  flic  a 
bill  and  detain  the  fund  for  the  creditors  gen- 
erally. 

That  the  creditors  liad  not  proved  his  debt,  and 
made  himself  a  party  to  the  proceedings  In  bank- 
ruptcy, is  immaterial. 

Tbe  8th  section  of  tbe  bankrupt  law,  which 
requires  the  action  to  lie  brought  within  two  years, 
does  not  apply ;  but  if  it  does,  the  action  having 
been  brought  within  thirty  days  after  tbe  claim 
was  awarded,  was  In  time. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Columbia, 
holden  in  and  for  the  County  of  Washington. 

This  suit  was  instituted  in  the  Circuit  Court 
for  the  District  of  Columbia,  under  the  8th  sec. 
of  the  Act  of  March  8,  1849,  to  carir  into  effect 
certain  stipulations  in  the  Treaty  of  Ouadaloupc 
(9  Stat ,  394),  which  authorized  anv  person 
claiming  any  part  of  any  award  made  by  the 
Board  of  Commissioners,  created  by  said  Act. 
after  giving  proper  notice  to  the  £iecretary  of 
the  Treasury,  to  flle  a  bill  for  relief  and  in- 
junction in  the  said  court,  the  fund  to  remain 
in  the  Treasury  to  await  the  decision  of  the 
court. 

The  original  claimant,  B.  C.  Clark,  and  the 
other  parties  who  came  into  the  cause  by  peti- 
tions and  bills  (with  tbe  exoepUoa  of  the 
assignee  in  bankruptcy,  founded  the  action  on 
certaia  judgments  they  had  obtained  ag^nst 
the  appellants  in  the  year  1841,  in  the  Superior 
Court Inthe  City  of  New  York. 

Clark,  the  appellant,  on  the  7th  da^  of  De- 
cember, 1844,  obtained  a  discharge  in  bank- 
ruptcy ii  the  District  Court  of  the  United 
States  for  the  District  of  New  Hampshire. 
This  discharge  was  alleged  by  the  appellees  to 
be  fraudulent  The  original  bill  pr^ed  an  in- 
junction, commanding  Ferdinand  Clark  not 
to  receive  the  award  upon  his  Mexican  claim, 
and  also  prayed  that  such  assignee  as  should 
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be  appointed  by  the  Bankrupt  Court,  should 
have  leave  to  come  in  and  make  himself  a  party 
to  this  bill,  and  that  the  amount  of  said  award 
be  decreed  to  be  applied  in  payment  pro  rata, 
of  the  debts  due  bv  said  Ferdinand  Clark  at 
the  time  of  his  banKruptcy. 

After  various  proceedings  the  Circuit  Court 
decreed  that  the  fund  in  controversy  should  be 
paid  over  to  the  complainant,  William  H.  O. 
Hackett,  the  assignee  in  bankruptcy  of 
Ferdinand  Clark,  for  distribution  in  the 
Bankrupt  Court,  to  wit:  The  District  Court  of 
the  United  Stales  for  the  District  of  New 
Hampshire,  according  to  the  respective  rights 
of  the  creditors  of  the  said  bankrupt. 

The  case  is  further  stated  by  the  court. 

Mr.  A..  H.  Lawrence,  for  the  appellant, 
maintained : 

1.  That  B.  C.  Clark,  the  complainant  In 
the  original  bill,  had  no  standing  in  court 
at  all,  he  being  a  mere  general  creditor  at  the 
time  of  bankruptcy  of  tne  appellant,  and  his 
debt  having  been  dispharged  by  the  bank- 
ruptcy and  proceedings  thereon. 

a.  That  there  was  no  privity  between  B.  C. 
Clark  (who  had  never  made  himself  a  party  to 
the  bankrupt  proceedings  at  all)  and  the  as- 
signee in  banlmiptcy;  but  that  Hackett,  the 
assijgnee,  must  stand  upon  his  own  compliance 
with  the  8th  section  of  the  Act  of  8d  March, 
1849,  or  else  fall. 

8.  That  the  Circuit  Court  of  the  District  of 
Columbia  had  no  jurisdiction  in  this  case,  ex- 
cept that  conferred  by  said  8tb  section.  The 
fund  was  in  the  Treasury  of  the  United  States, 
and  the  parlies  were  non  residents.  Inasmuch 
as  Hackett,  the  assignee,  had  not  given  the 
bond  nor  filed  the  notice  specifled  m  said  8th 
section,  upon  which  the  jurisdiction  of  the 
court  was  to  attach,  the  bill  should  have  been 
dismissed. 

4.  That  by  the  sale  and  conveyance  of  the 
bankrupt's  effects,  the  appellant  became  the 
lawful  owner  of  the  Mexican  claim,  and  was 
entitled  to  prosecute  it  for  huown  benefit,  and 
in  his  own  name. 

6.  That  the  proceedings  in  bankruptcy  were 
perfectly  regular,  and  authorized  the  sale  and 
conveyance. 

It  is  submitted  that  Clark,  the  bankrupt, 
had  no  official  relation  to  that  sale  after  his 
discharge  in  bankrupicy.  His  personal  con- 
nection with  the  assignee  and  with  the  bank- 
rupt's estate  ceased. 

The  courts  have  not  gone  farther  on  the 
subject  of  the  constructive.fraud  than  to  look 
to  an  official  Ic^al  relation. 

6.  That  if  said  proceeding  were  not  regular, 
yet,  as  all  the  assets  were  in  fact  offered  for 
8)ile,  and  in  fact  sold  by  the  assignee,  and  a  bill 
of  sale  of  all  the  assets,  with  the  schedules  an- 
nexed, was  given  to  R.  M.  Clark,  and  under 
this  sale  the  appellant  claims:  and  as  no  effort 
was  made  in  the  Bankrupt  Court  to  have  the 
matter  corrected,  for  the  space  of  two  years, 
this  action  is  barred  bv  the  limitation  of  the  8th 
sec.  of  the  bankrupt  law.    5  Stat,   at  L.,  440. 

7.  That  if  not  barred  by  the  limitation,  the 
proceedings  of  the  Bankrupt  Court  cannot  be 
impeached  in  another  court  in  a  collateral  pro- 
ce^iug.     T/uimpson  v.  Tolmie,  2  Pet.,  157. 

8.  'That  the  present  assignee  is  estopped  from 
denying  the  title  of  the  purchaser  at  the  sale  of 
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his  predecessor,  on  the  mere  ground  of  the  in- 
formality in  the  official  proceedings. 

9.  That  the  complainants  never  having 
proved  any  debt  in  the  Bankrupt  Court,  al- 
though having  had  notice  by  letter,  until  after 
the  sale,  and  never  having  filed  anv  objections 
to  the  bankrupt's  discharge,  or  made  any  effort 
in  the  Bankrupt  Court  to  set  aside  the  sale, 
cannot  now  call  upon  a  court  of  equity,  to  in- 
terfere and  remedy  the  consequences  of  their 
own  negligence. 

Meitr».  Reverdy  Johnson  and  J.  U. 
Carllalo,  for  the  appellees,  contended  that  the 
bankrupt  was  the  real  purchaser,  and  that 
even  if  the  sale  could  be  sustained  as  to  a  third 
person,  it  was  void  as  to  him,  and  that  the 
fund  remained  to  be  distributed  in  bankniptcnr. 

They  relied  upon  the  principles  stated  in  the 
case  of  Miehoud  v.  CKrod,  4  How.,  558,  and 
cases  there  cited,  and  1  Story,  Eq.,  .Tur.,  82t, 
322,  as  applicable  to  the  alleged  purchases  by 
the  bankrupt. 

They  contested  all  the  points  stated  in  the 
appellant's  brief,  and  maintained  that  the  de- 
cree ought  to  be  Affirmed,  as  well  upon  the 
general  principles  of  equitable  relief  as  under 
the  special  Act  of  March  8d,  1849. 

Mr.  Juitice  Catron  delivered  the  opinion  of 
the  court: 

Ferdinand  Clark  applied  for  the  benefit  of  the 
bankrupt  law,  and  filed  a  schedule  of  his  debts, 
and  another  of  his  property  and  rights  of 
prooerty.  Pursuant  to  the  latter  schedule,  the 
assignee  in  bankruptcy  sold  all  Clark's  interest 
in  Uie  property,  and  rights  of  property  at 
auction,  for  the  sum  of  %%,  Clark  himself 
bidding  at  the  sale,  but  ordering  the  title  to  be 
made  by  the  assignee  to  his  (Clark's)  sister, 
who  relinqished  to  him  by  a  formal  deed  on 
the  next  day.  By  virtue  of  this  purchase  Clark 
claims  to  be  bona  Jidf  owner  of  all  the  property, 
and  rights  of  property  he  had  given  in  or  indi- 
cated on  his  schedule. 

The  bill  alleges  that  the  claim  against 
the  Republic  of  Mexico,  for  an  unlawful 
seizure  of  the  cargo  or  a  vessel  owned  by  the 
bankrupt,  called  "The  Louisiana  (the  proceeds 
of  which  are  in  dispute),  was  not  described  in 
any  manner  to  niake  the  same  available  to 
Clark's  creditors;  nor  was  any  such  informa- 
tion or  evidences  of  the  claim  put  into  pos- 
session of  the  assignee  as  would  enable  him  to 
recover  it,  but  that  all  the  information  and 
evidences  were  fraudulently  withheld  by  said 
bankrupt,  and  that  his  assets  and  effects 
generally  were  so  described  in  his  schedule  that 
the  assignee  was  ignorant  of  their  true  value, 
and  in  nict  reporteid  to  the  court  that  the  same 
could'  not  be  sold;  and  that  because  of  this 
fraud  the  sale  was  void. 

This  allegation  is  put  in  issue  by  the  answer, 
and  was  sustained  by  the  Circuit  Court,  which 
ordered  the  moneys  awarded  to  Clark  by  the 
commissioners,  acting  under  our  Treaty  of 
Peace  with  Mexico,  to  be  paid  over  to  the  aa- 
signoe  in  bankruptcy,  and  distributed  by  him 
among  the  bankrupt's  creditors.  From  this 
decree  Clark  appealed. 

If  the  right  of  property  to  the  claim  for  in- 
demnity was  concealed  so  that  the  assets  were 
sold  for  a  nominal  amount,  and  to  Clark  him- 
self   in  the   name  of  his  sister,  then  Clark's 
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purchase  was  fraudulent,  and  the  decree  below, 
getting  aside  the  purchase,  was  proper.  This  is 
the  rule  prescribed  by  the  4th  section  of  the 
bankrupt  law:  and  which  rule  would  be  en- 
forced by  the  ^neral  principles  governing  a 
court  of  equity,  independently  of  the  bankrupt 
law. 

Id  his  first  schedule,  the  bankrupt  did  not 
mention  the  claim  against  the  Republic  of 
Uexico.  but  in  an  amendment,  tiled  in  Decem- 
ber, 1844,  after  he  had  rrceived  his  discharge, 
tUs  claim  is  alluded  to  in  connection  with 
others,  as  follows: 

"Cfnited  States  government  of  America"  Claim. 
Spanish  government,  do. 

BuenoH  Ayres  government,  do. 

Mexican    Republic   subject    to  a  mortgage." 

This  statement  gave  no  information  that  the 
bankrupt  claimed  remuneration  against  the 
government  of  Mexico  for  an  Illegal  seizure  of 
the  cargo  of  the  schooner  Louisiana.  The 
proof  is  that  Clark  was  prosecuting  this  claim 
before  he  applied  for  the  benefit  of  the  bank- 
rupt law,  which  was  in  .Tanuary,  1848,  and  re- 
lied on  its  ultimate  recognition  and  payment 
through  coommissioners  acting  under  treaties 
with  Itlexico.  He  continued  to  pursue  the 
claim,  steadily  and  earnestly,  up  tn  the  time  it 
was  allowed  in  1851.  when  there  was  awarded 
tohim«86.78ft^. 

Clark's  letters  to  Mr.  Caustin,  his  agent  in 
Wasnington,  who  prosecuted  the  claim,  show, 
as  does  the  deposition  of  Mr.  Caustin  also, 
that  in  December,  1844,  when  the. amended 
schedule  was  filed,  the  bankrupt  had  a  right 
to  expect  ultimate  success,  and  did  rely  on  it 
with  much  confidence.  Clark's  papers  and 
correspondence  were  extensive  in  rcgardto  the 
matter,  and  which  must  have  been  concealed 
from  the  assignee  in  bankruptcy,  or  he  would 
not  have  reported  the  assets  as  of  on  value  in 
1845,  when  they  were  sold. 

From  the  obscurity  of  the  schedule,  and  the 
concealment  of  the  evidences  of  a  right  of 
property  from  the  assignee  and  the  cr«litors, 
we  feel  satisfied  that  the  bankrupt  intended  to 
rid  himself  of  his  debts,  and  to  secure  to  him- 
self the  effects  in  dispute  by  contrivance,  and 
that  part  of  the  contrivance  was  a  purchase  in 
the  name  of  his  sister,  for  his  own  lieneflt. 

Some  minor  objections  to  the  decree  below 
have  been  raised,  which  it  is  proper  to  notice. 

First,  it  is  insisted  that  the  Circuit  Court  of 
tlie  District  of  Columbia  had  no  jurisdiction  of 
tlie  parties  unner  the  Act  of  March  8.  1649,  sec. 
8.  to  carry  into  effect  our  Treaty  with  Mexico 
of  1848.  ~  The  8lh  section  provides  that  in  all 
cases  arising  under  the  Act,  where  any  person 
or  persons  other  than  those  in  whose  favor  the 
award  was  made,  claimed  the  money  awarded, 
•ho<ild  within  thirty  days  after  tlie  date  of  the 
award  notify  the  Secretary  of  the  Treasury  of 
his  intention  to  contest  the  payment  of  the 
meoey  to  the  party  to  whom  it  was  awarded, 
and  fl'le  with  the  district  attorney  a  bond,  &c., 
then  the  money  should  be  retained  in  the 
Treasury,  subject  to  legal  investigation  in  the 
courts  of  justice;  and  the  party  claiming  the 
fond  might  file  his  bill  in  the  Circuit  Court  in 
the  District  of  Columbia,  which  should  have 
loriadiction  to  determine  the  right  of  property. 
in  this  instance  the  award  was  made  on  the 
15th  day  of  April,  1851,  and  on  the  lOlbday  of 
8«  17  How. 


May  followine.  BenJ-  C.  Clark,  of  Boston,  a 
judgment  creditor,  filed  his  bill  in  the  Circuit 
Court  claiming  the  fund  awarded  to  Ferdinand 
Clark,  and  gave  the  notice  and  l>ond  required 
by  the  Act  of  1849,  sec.  8. 

This  was  a  creditor's  bill,  on  behalf  of  the 
complainant  and  all  other  creditors  of  the  bank- 
rupt, and  which  alleged  that  the  complainant 
had  reason  to  believe  the  assigneai  Palmer,  was 
dead,  and  invites  him,  if  living,  or  any  sutwe- 
quent  assignee  that  might  be  appointed,  to  come 
in,  &c.  n  was  ascertained  that  Palmer  was 
dead,  and  Hackett  was  appointed  successor  to 
Palmer,  May  19, 1851,  and  on  the  30th  day  of 
that  month  made  himself  a  party  to  Benj.  C. 
Clark's  bill,  by  petition  in  the  nature  of  an 
original  bill.  Other  creditors  came  in  likewise, 
but  all  of  them  after  the  thirty  days  had  ex- 
pired. 

It  is  insisted  that  Benj.  C.  Clark,  as  a  general 
creditor  of  the  bankrupt,  had  no  standing  in 
court,  his  debt  having  been  discharged  by  the 
certificate  of  bankruptcy.  Second,  that  Clark 
bad  bad  never  made  himself  a  party  to  the 
bankrupt  proceedings,  by  proving  his  debt,  and 
therefore  Hackett  must  stand  on  his  own  bill, 
and  cannot  connect  himself  with  that  of  Clark. 

8d.  "  That  the  Circuit  Court  of  the  District 
of  Columbia  bad  no  jurisdiction  in  this  case, 
except  that  conferred  by  said  8th  section.  The 
fund  was  In  the  Treasury  of  the  United  States, 
and  the  parties  were  non-residents.  Inasmuch 
as  Hackett,  the  assignee,  had  not  given  the 
bond  nor  filed  the  notice  specified  in  said  8th 
section,  upon  which  the  jurisdicvion  of  the  court 
was  to  attach,  the  bill  should  have  been 
dismissed." 

The  bankrupt  is  personally  discharged  from 
his  debts,  and  so  are  his  future  acquisitions, 
but  Uie  property  and  rights  of  property 
which  vested  in  the  assignee  are  subject  to  the 
creditors  of  the  bankrupt,  as  they  were  liable 
in  his  hands  before  he  applied  for  the  benefit  of 
the  Act;  and  the  money  in  controversy  was  held 
in  trust  for  the  creditors,  in  whatsoever  hands 
it  was  found.  Benjamin  C.  Clark  was  a  cestui 
({lie  tTtut,  and  the  'Treasury  a  stakeholder  be- 
tween Ferdinand  Clark  and  his  creditors; 
Palmer,  the  assignee,  had  died,  and  there  being 
DO  trustee,  the  creditor  had  a  right  to  file  a  bill 
and  detain  the  fund  for  the  creditors  generallv, 
to  be  administered  by  an  assignee  sumequently 
appointed  by  the  Banltrupt  Court. 

The  circumstance  that  Benjamin  C.  Clark 
has  not  proved  his  debt,  and  made  himself  s 
party  to  the  proceedings  in  bankruptcy,  is  im- 
material;  the  proof  thai  debts  were  owing  by 
Ferdinand  Clark  can  be  made  at  such  times  as 
the  Bankrupt  Couri.  may  prcscril)e  by  its  rules 
and  orders;  and  we  are  not  aware  that  any  ob- 
jection can  be  interposed  to  reject  Benjamin  C. 
Clark's  claim  in  the  Bankrupt  Court  of  New 
Hampshire.  All  the  creditors  seem  to  be  in 
the  same  condition,  no  one  having  proved  his 
debt.  Benlamin  C.  Clark  having  the  right  to 
sue  and  detain  the  fund  Id  the  Treasury, 
Hackett  could  properly  come  in,  and  make  him- 
self a  party  to  the  proceeding. 

It  is  also  insisted  that  this  action  is  Irnned  by 
the  8th  sectidn  of  the  Bankrupt  Law,  which 
provides  that  no  suit  shall  be  maintainable 
against  any  person  claiming  an  adverse  interest 
touching  property  or  rights  of  property,  sur- 
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ren<1ercd  by  the  bankrupt  unless  the  same  shall 
be  brought  within  two  years  after  tlie  declara- 
tion and  decree  in  banlcruptcy,  or  after  the 
cause  of  action  shall  first  have  accrued. 

The  interest  adversely  claimed,  and  which 
the  statute  protects,  if  not  sued  for  within  two 
years,  is  an  interest  in  a  claimant  other  than  the 
bankrupt;  but  supposing  that  Ferdinand  Clark 
had  been  placed  in  that  condition,  as  to  the 
fund  in  the  Treasury,  by  his  pretended  pur- 
chase of  his  own  assets,  yet  as  no  cause  of 
action  accrued  to  the  assignee  in  bankruptcy 
against  Clark,  until  he  got  possession  of  the 
money,  and  as  he  never  held  the  fund  adverse- 
ly, it  follows  that  the  Act  does  not  appl^;  but 
if  it  did,  the  fund  had  no  existence  till  the 
award  was  made,  which  was  only  thirty  days 
before  the  suit  was  brought.  We  order  that 
the  decree  of  the  Circuit  Court  be  aflSrmed. 

Affirmed  with  eo»t*. 

Clted-17  How..8»:  1  Black.,  n;  8  Otto.  23;  » 
Otto,  806,  aOT;  4  Cliff.,  51S,  U7;  3  Woods,  2M:  8 
HoA.,  m;  16  Bk.  Reg.,  221. 


WILLIAM  FONTAIN,  Apptttant, 
«. 

WILLIAM  RAVBNEL. 

(See  S.  C,  IT  How.,  SaiMM.) 
WUl — eonxtrueiion  of—tapned  devine. 

A  person  who  had  so  lived  In  the  two  States  of 
Ponosylvanla  and  South  Carolina,  that  his  doml- 
cll  mig:hc  be  claliped  In  either,  died  in  Philadel- 
phia In  May,  1828,  where  bis  will  was  made  and 
Eubllsbed,  In  April  prvcedlo?  his  death.  In  which 
e  declared  himself  to  l>e  of  the  City  of  Philadel- 
phia. 

eBy  the  residuary  clause  in  said  will  "  bis  execu- 
tors or  the  survivor  of  them,  after  the  decease  of 
his  said  wife,  was  authorized  to  dispose  of  the 

firoperty  for  the  use  of  such  charitable  institutions 
n  Pennsylvania  and  South  Carolina  as  they  or  be 
may  deem  most  benoflclal  to  mankind." 

His  said  wife  and  three  others  were  appointed 
executors— she  survived  her  oo-exeoutors  some 
years  and  then  died.  No  appointment  was  made 
or  attempted  to  be  made  durlnir  the  lifetime  of 
the  executors. 

Held,  that  the  demise  lapsed,  and  the  residuary 
property  descended  to  the  testator's  heirs. 

Arffued  Dee.  ii.  1854.      Decided  JaK.  IS,  18SS. 

APPEAL  from   the    Circuit   Court  of  the 
United  States  for  the  Eastern  District  of 
Pennsylvania. 

"The  bill  is  filed  in  the  name  of  the  com- 
plainant by  certain  charitable  societies  of  Penn- 
STlvania  and  South  Carolina,  under  the  direc- 
tions of  the  will,  to  recover  from  the  defendant, 
as  executor  of  Mrs.  Kohne,  so  much  of  the 
property  as  came  to  her  hands  as  the  executrix 
of  her  husband's  will,  and  which  she  distributed 
as  undisposed- of  property  after  the  d^th  of 
her  co-executors.  And  the  question  in  tne  case 
is,  whether  the  residtiary  bequest  in  the  will, 
which  authorized  his  executprs  or  the  survivor 

Note.— W/int  1«  a  ehorltj/.  Bequenl*  valid  for 
riutrttdble  purpow*  and  tAow  not.  See  note  to  Vldal 
V.  Glrard,  2  How..  127. 

nevite  to  truftee»  tor  charltahU  tue*  and  tn  unin- 
enrftorated  cUMifiallont,  ValidUv  nf  particular  de- 
tj(»w  and  bmuegtn,  Vnccrlaln,  vagtui,  or  indefinite 
legacies  Intxuid.  ValldUyof  ciiaritable  endnwmenti 
iu>t  governed  hy»tatule  4  £h*..  Ch.,  4.  Deviee  to  U.  S. 
void.  When  misnomer ormiedetcrlptUm  of  benefldarji 
wiU  not  invalidate.  See  note  to  Infflla  v.  Tnutees 
Sailor's  8nu|r  Harbor,  8  Pet.,  99. 
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of  them,  after  the  death  of  his  wife,  to  dispose 
of  the  surplus  for  the  use  of  such  charitable  in- 
stitutions in  Pennsylvania  and  South  Carolina 
as  they  might  deem  most  beneficial  to  man- 
kind, '  has  kpsed,'  no  such  appointment  hav- 
ing been  made  or  attempted  to  be  made  during 
the  lifetime  of  the  executors." 

See  opinion  of  the  court,  in  which  appears  a 
full  statement  of  the  case. 

The  bill  having  been  dismissed  in  the  coart 
below,  the  case  is  now  here  on  appeal. 

ifessrs.  Edward  Hopper,  Eli  K.  Price. 
and  E.  H.  Ueredith,  for  appellant: 

As  to  domicil.  An  intention  to  make  a  place 
his  home,  will  determine  the  domicil.  Oreier 
V.  (yDaniel.lBinu.  d4V.  Hee  opinion  otJudfft 
Rush,  in  a  note,  page  861. 

If  the  surviving  executrix  has  rightfully  dis- 
tributed among  the  next  of  kin,  nothing  more 
is  to  be  said.  If  not,  the  administratrix  is  en- 
titled. 

Bow  V.  Damon  ,1  Yes. ,  Sen.  ,881 ;  Ferran't  Et. 
taie.l  Ashmead,  819;  MarshaUv.  Hoff,  1  WaUs, 
440;  Act  1884;  Exeeut(»-*  and  AdmiTuttratora, 
Dunlap  Pa.  Dig.,  624.  The  property  here  is 
held  to  abide  the  event  of  this  suit. 

The  right  of  the  administrator  is  exclusive. 
Com,  y.  Stroheeker,  opinion  of  Kennedy,  J.,  9 
Watts.  480. 

Will  took  effect  in  1829,  by  which  the  per- 
sonal estate  became  vested  in  the  executors, 
and  by  reason  of  the  power  of  sale  in  the  will 
and  our  Act  of  Assembly,  March  81,  1702,  sec. 
4  (3  Smith's  Laws,  67),  the  title  to  the  real  es- 
tate became  vested  in  them  upon  the  trusts  of 
the  will ;  that  is,  to  pay  the  legacies  and  annui- 
ties and  invest  for  accumulation  the  surplus 
until  the  death  of  the  widow,  and  then  to  dis- 
tribute the  surplus  in  charity. 

The  descent  was  broken.  SUverthom  v.  Me- 
Kinsler,  2  Jones,  72. 

The  administrator  is  empowered  to  sell  the 
real  estate  the  same  as  the  executor. 

Act  February  24th,  1834,  sec.  13.  67  Dunlap, 
618.  580,  and  Act  of  March  12th,  1800,  sec  8; 
8  Smith,  484,  Mr.  Binney's  opinion;  Hood  on 
Executors,  241. 

The  objects  are  not  very  extensive  or  diffi- 
cult of  attainment.  They  are  incorporated 
institutles  of  the  two  States  for  the  purposes 
of  charity ;  some  of  which  are  for  the  relief  of 
colored  people,  and  do  not  include  beneficial 
society.    Blenon's  Estate,  Brightley,  340. 

It  IS  a  settled  principle  that  a  trust  sliall 
never  fail  for  want  of  a  trustee.  And  the  courts 
of  equity  will  take  upon  themselves  the  execu- 
tion of  the  trust. 

2  Storv's  £q.,  sees.  1069, 1061,  llOL 

The  administrator  with  the  will  annexed,  is 
the  trustee  for  tlie  settlement  of  the  estate,  and 
under  the  direction  of  the  Orphans'  Court,  the 
trust  can  be  executed  by  him.  He  will  have 
the  personalty;  &c.,  and  can  sell  and  get  tbe 
proceeds  of  realty. 

This  power  is  in  the  Orphans'  Court  Act  1883, 
sec.  4;  Winmer's  Appeal,  1  Whart.,  lOS,  104. 

The   personalty   is   under  control  of  that 
court  (Orphans'  Court),  and  the  moneys  may  be 
paid  into  that  court  for  the  uses  of  the  estate. 
Act  34,  sec.  10.    It  was  so  done  in  Tilghmati'a 
Estate,  6  Wheat.,  44. 

These  provisions  meet  ordinary  cases. 

But  here  as  in  England  the  courts  will  go 
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farther  in  favor  of  charities,  than  in  ordinary 
cases.  Our  law  favors  cbaritahle  uses. 

Constitution  of  Pcnn.,  1776  and  of  1700; 
Girard  nW  case.  4  Rawle.  838;  Acts  1780-81, 
Purd..  1010;  7  8m.  Laws,  48.  44. 

Had  the  executors  refused,  they  could  have 
been  compelled  to  execute  the  trust.  It  should 
not  be  lost  by  accident. 

P»tf»  Pettition,  Afhmead,  846;  see  Welford 
Eq.  PI. ,  1 10,  (Lib.  Law  and  Eq.),  as  to  inforam- 
tion  of  Attorney- General.  • 

The  court  will  assume  the  exercise  of  the  dis- 
cretion to  ascertain  the  objects  where  they  are 
much  less  defined  than  here.and  where  the  exec- 
utor intrusted. died  in  thelifetimeof  the  testator. 

Boyle  on  Charities,  230;  Box  v.  Whitbread, 
l«Ves..  15,  see  pp.  26.  37;  CMe  v.  Wade.  16 
Ves.,  48;  Brown  v.  Higgi,  8  Ves.,  670;  Uog- 
gridge  v.  ThnekweU,  1  Ves.,  464;  7  Ves.,  86; 
affirmed.  IS  Ves..  416. 

The  court  could  regulate  and  control  the  ex- 
ercise of  the  discretion  by  the  executor;  and  if  so, 
when  he  cannot  exercise  it  at  all,  may  it  not  do 
8o  for  him? 

Orandom'i  K»taU.  6  "W.  &  8.,  661;  Waldo 
V.  CW<»y.  16Ve8..210.  211. 

Here  the  objects  have  not  failed,  and  there  is 
no  occasion  to  resort  to  the  doctrine  of  ey  pre*, 
or  the  royal  prerogative. 

The  only  question  is,  whether  the  court  or 
administrator  can  select  from  the  designated 
objects.  If  either  can,  then  the  trust  is  to  be 
executed  as  if  the  executors  had  lived;  or  if 
either  cannot,  then  all  the  charitable  institu- 
tions incorporated  by  the  two  8tates  must  take. 

In  WhiU  V.  White.  1  Bro.  Ch.  Cas..  12,  the 
testator  bequeathed  to  the  Lying  in  Hospital. 
and  if  more  than  one,  to  such  of  them  as  tbo 
executor  should  appoint,  and  named  no  exec- 
utor. The  court  is  to  appoint. 

A  bequest  to  a  charitable  school  to  purchase 
Bibles,  Testaments,  and  other  religious  books, 
held,  not  too  indefinite.  This  directed  a  re- 
ligious purpose  which  was  sufficiently  certain. 

So  here  there  is  at  least  a  definite  pur- 
poae  as  to  the  objects  in  respect  to  the  col- 
ored population  besides  the  deflnitivenessof  the 
charitable  institutions  of  Pennsylvania  and 
South  Carolina,  which  define  the  objects  to  be 
the  purposes  for  which  these  institutions  have 
been  established. 

Orphan  Arglumy.  MeGartee.  0  Cow.,  440; 
King  v.  Woodhuil,  8  Edw's  Ch.,  87. 

A  bequest  is  good  where  it  is  made  to  a  class. 
as  of  Buch  a  parent,  or  to  such  of  them  and  in 
such  shares  as  an  executor  may  appoint. 

BartUtt  ▼.  King.  12  Mass..  541;  Brown  v. 
fftggt.SYea.,  Jr.,  670,  674. 

It  is  not  the  case  of  a  mere  power,  but  of  a 
trust  accompanied  by  a  power.  In  such  case  the 
traet  is  imperative  and  may  be  enforced;  and  is 
not  lost  by  the  refusal  of  the  trustee  to  exercise 
hit  power,  or  by  his  death. 

asjug.  Pow.,  178,  175,  &c. 

There  is  nothing  in  the  will  that  looks  to  the 
charity  ending  upon  any  condition  or  contin- 
fjency.  The  will  gives  not  the  property  over 
m  any  event. 

He  gives  to  the  next  of  kin  all  that  he  in- 
tends tnat  they  shall  have,  and  means  that  they 
shall  have  no  more. 

Aa  oar  law  stood  in  1820.  the  executor  of 
the  Mirviving  executor  would  have  taken  the 
See  17  How.  U.  8..  Book  16. 


personalty,  and  administered  it;  or  an  adminis- 
trator with  the  will  annexed  would  have  done 
so.  and  have  also  exercised  the  power  to  sell 
the  lands  and  administer  the  proceeds.  Act 
1800,  8  Sm.  Laws.  434.  sec:  8. 

Tlie  testator  is  presumed  to  have  known  the 
law  of  the  place  where  the  will  was  to  be  exe- 
cuted, and  ne  is  prelumed  to  have  known  that 
the  law  provided  a  substitute  for  his  executors 
to  carry  out  the  trust. 

There  was  no  condition,  the  breach  of  which 
would  give  the  property  to  the  next  of  kin.  as 
in  Porter' »  case,  1  Co..  31. 

It  was  a  trust  and  confidence,  which  the 
court  will  carry  out,  if  the  trustee  faileth,  as  in 
MartindtUe  v.  Martin,  Cites  Cro.  Eliz..  2t8. 

And  not  only  a  trust,  but  a  charity,  "  which 
never  faileth."  and  not  vague  or  indefinite,  or 
to  incorporated  societies. 

In  Martindnle  v.  Martin.  Cites  Cro.  Eliza., 
289,  the  executors  refused  the  trusts,  but  it  was 
held  binding  on  them.     See  7  Vt.,  209.  800. 

If  the  intention  to  ^ive  a  charity  be  declared 
absolutely,  and  nothine  is  left  uncertain  but 
the  mode  of  carrying  it  into  effect,  the  court 
will  supply  the  mode. 

MiUs  V.  Parmer.  1  Meriv.,  64.  04.  101,  102. 

Thus  in  that  case  the  testator  directd  the  res- 
idue to  be  divided  for  certain  charitable  pur- 
puses  mentioned,  "and  other  charitable  pur- 
poses as  I  do  intend  to  name  hereafter,"  and 
afterwards  named  no  further  purposes.  Held, 
a  disposition  in  favor  of  charity,  to  be  carried 
into  execution  by  the  court,  havingregard  to  the 
objects  particularly  pointed  out  by  the  will. 
lb..  64. 

There  the  objects  pointed  out  were  the  pro- 
moting of  the  gospel  in  foreign  parts,  and  the 
bringing  up  of  ministers  in  different  seminaries 
in  England. 

Here-  all  the  objects  arfe  pointed  out.  to  wit: 
the  charitable  institutions  of  the  two  States,  so 
as  to  include  a  benefit  to  part  of  the  black  pop- 
ulation. Here  is  nothing  to  be  supplied,  but 
a  leave  given  to  select  some  only  of  those  in- 
stitutions. 

Bequests  made  to  two  corporate  bodies,  for 
the  relief  of  certain  classes  of  poor  persons,  by 
paying  their  rents,  and  giving  them  gratuities 
according  to  selection.  The  societies  renounced 
the  legacies.  Yet  held  that  the  discretion  of  the 
trustees  was  not  of  the  essence  of  the  trust,  and 
that  the  court  would  carry  the  trust  into  effect 
by  a  scheme. 

Reeve  v.  Att.-Gen.,  8  Hare.  191. 

Where  bequests  are  made  to  trustees  for  gen- 
eral charitalile  purposes,  the  trust  must  be  the 
subject  of  a  scheme  before  the  master ;  but 
where  the  object  is  a  charity  without  a  trust  in- 
terposed, the  disposition  is  in  the  crown,  and 
must  be  made  according  to  the  directions  under 
the  royal  sign-manual. 

Paice  V.  Archbishop  of  Canterbury,  14  Ves., 
864.  871,  878. 

This  is  not  a  case  that  in  England  would 
come  under  the  King's  sign  manual,  but  within 
the  jurisdiction  of  chancery,  as  a  trust.  It  does 
not  depend  upon  the  crown  prerogative  for  its 
execution,  but  upon  the  law  of  the  land  Boyle 
on  Charities,  ch.  14,  p.  237,  &c. 

1827.  In  Pennsylvania,  the  law  is  settled  >a 
favor  of  charities  far  enough  to  sustain  tne 
present  bequests. 
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In  WhUman  v.  Lex.  17  Serg.  &  Rawle.  91, 
S2,  it  waa  decided  tliat  all  that  was  contained 
in  48  Eliz.,  and  more,  'was  contained  in  the 
common  law  of  Pennsylvania,  though  it  was  not 
then  supposed,  as  afterwards  found  m  the  caseof 
Sarah  Zane's  loiU,  and  of  Vidal  v.  Oirard'i  Ex- 
ecutors, 4  Rawle,  323,that  at  the  common  law  of 
England,  the  same  breadth'of  law  existedln 
favor  of  charity. 

And  the  cases  are  there  cited  as  authoritative 
here,  where  there  was  no  trustee  to  take,  but 
the  court  decreed  the  bequest  a  devise  to  cor- 

? orations  for  the  charitable  objects  pointed  out. 
6.  92. 

It  is  there  said  that  so  much 'more  liberal  is 
our  system  in  favor  of  bequests,  though  not 
strictly  charitable,  that  our  courts  would  have 
no  difficulty  in  ruling  in  favor  of  the  legatee. 
lb.  63 ;  Mortce  v.  Bishop  ef  Durham,  2  Vea. ;  809. 

The  bequest  in  9  Yes.  was  for  benevolent, 
not  charitable  purposes.  Here,  it  is  for  chari- 
table purposes  only ;  for  it  is  to  go  to  charitable 
institutions  for  the  purposes  of  their  creation. 

1839.  In  McOirr  v.  Aaron,  1  Pa.,  49,  there 
was  no  trustee  at  all  that  coulrl  take  for  the  pur- 
pose of  charity,  but  the  devise  was  sustained 
and  to  become  vested  as  soon  as  the  charity 
'should  acquire  a  capacity  to  take- 
Here  there  was  a  trustee  until  all  the  execu- 
tors died,  and  the  administrator  de  bonis  non 
eumtestamento  annexo  is  the  substituted  trustee. 

In  the  same  year,  the  U.  S.  Supreme  Court, 
in  Beatty  v.  KurUe,  sustained  the  dedication 
of  a  lot  for  the  Lutheran  Church  in  Georgetown, 
without  any  deed,  grantee,  or  trustee.  2  Pet., 
666-588.  And  a  committee  of  the  congrega- 
tion was  held  sufficient  to  maintain  the  bill.  584. 

A  trust  may  be  created  by  will,  to  bind  the  ti- 
tle of  the  heir  or  personal  representative,  and 
make  him  a  trustee,  where  no  other  is  named. 

Inglis  v.  Sailors'  Snug  Harbor,  8  Pet.,  119. 

But  here  were  trustees  named,  and  trustees 
who  had  .no  object  to  defeat  the  trust,  though 
they  bad  a  selection  within  a  limited  range. 

Id.;  also,  M-Uim  v.  KeighXey,  2  Ves.,  Jr.,  385. 

1832.  A  trust  in  favor  of  an  unincorporated 
religious  society  is  an  available  one. 

Meth.  Ch.  V.  Remington,  1  Watte,  218. 

1888.  The  case  of  MagiU  v.  Broun,  so 
elaborately  discussed  by  Judge  Baldwin,  covers 
all  this  case.    Brightley,  846. 

Devises  and  bequests  to  unincorporated  meet- 
ings of  friends  were  held  good;  for  the  relief 
of  poor  members;  of  the  Indians;  inclosing 
a  graveyard;  purchasing  a  fire  apparatus. 

Chanties  are  left  free  for  the  exercise  of  the 
jurisdiction  of  the  courts,  according  to  the  inten  - 
tion  of  the  testator,  disregarding  defects  of  form 
or  designation  of  a  party  to  take,  and  a  devise 
to  the  church  is  transferred  to  the  parson  where 
the  church  cannot  take  in  mortmain.  Or  if  it 
be  to  the  poor  who  cannot  take,  then  to  the  hos- 
pital which  could,  as  in  AfeOirr  v.  Aaron,  from 
the  priest,  who  could  not  take,  to  the  congrega- 
tion, when  authorized.    Brightley,  886. 

The  cases  in  which  these  principles  were  ap- 
plied were  before  the  48  Eliz.  on  prior  statutes 
or  the  common  law.    lb.,  8S7.  393. 

Though  there  be  none  to- take,  the  heirs  and 
next  of  kin  are  bound,    lb.,  407. 

The  administrator  is  the  trustee,  and  this 
court  will  make  the  distribution  to  the  legatees. 
i».,  408,  409. 


1886.  Martin  ▼.  MeGord  was  decided  in 
Supreme  Court.  Charities  are  sustained.  6 
Watts.  495. 

1848.  A  devise  to  an  association  for  religious 
purposes,  unincorporated  at  the  testator's  be- 
quest, but  since  incorporated,  is  good  in  Penn- 
sylvania. ^'mm«nnan  v.  Anders,  0  W.&8.,  21tf. 

1844.  In  Vidal  \.  The  Gity  of  Pkil.,Q,\TaiA 
Will,  2  How.,  127,  it  was  held  that  although 
the  corporation  had  been  incompetent  to  take, 
the  heir  could  not  take  advantage  of  such  in- 
ability, but  the  State  only  in  ite  sovereign  ca- 
pacity. 

At  the  common  law  of  England  and  in  Penn., 
such  a  trust  would  be  sustained  without  a  trust- 
ee. 2  How.,  193.  See  cases  in  Binney's  argu- 
ment, Oirard  WHi  case,  176. 

We  are  neither  dependent  upon  the  Statute, 
48  Eliz.,  or  the  common  law  prerogative  to 
sustain  such  a  charity.    2  How. ,  195. 

The  general  and  undefined  charities  were 
sustained  before  the  Statute  48  Eliz.,  by  the  in- 
herent power  of  chancery  at  common  law.  lb., 
196. 

And  the  law  of  the  preceding  cases  is  the  law 
of  S.  C.    Atty.-Gen.  v.  JoUy,  1  Rich.,  Eq.,  99. 

1848— Ssacer  v.FOton,  8  Pa.  St.,  837,  886.  A 
lot  dedicated  for  a  church  and  graveyard  with- 
out deed  and  trustee,  held  a  valid  and  charita- 
ble use.  Wright  v.  Unn,  9  Pa.  St.,  485,  &c.,4S7. 

I860.— Where  a  tenant  for  life  has  power  of 
disposition  by  will  with  two  subscribing  wit- 
nesses, and  disposes  by  will  to  a  charity  with- 
out witnesses,  the  devise  will  be  sustained  in 
favor  of  charity,  though  it  would  not  in  favor 
of  an  individual  not  for  charity. 

Pepper's  Will,  1  Pars.  Eq.  iJas.,  486, 450,  451. 

Other  states.— 4  Kent's  Com.,  6th  ed.,  509, 
note — where  there  is  a  trust  for  charitable  pur- 
poses, the  disposition  is  in  chancery  and  not  by 
the  King  under  sign-manual. 

The  power  to  enforce  charities  is  in  the  court 
of  chancery,  by  virtue  of  the  original  constitu- 
tion independent  of    the  Statute  of  43  Eliz. 

Wright  v.  Trustees  Meih.  Ep.  Ch.,  1  Hoff. 
Ch.,  203,  260;  Dutch  Ch.  v.  MoU,  7  Paige,  77. 

Burr  V.  Smith,  7  Vt.,  341,  394,  398,  3W,  807, 
cites  Atty.-Oen.  t.  Hickman  (where  trustees 
died  before  testator),  808. 

King  v.  WoodhvU,  8  Edw.,  Ch.  79. 

The  jurisdiction  rests  upon  the  ground  that 
such  charities  are  trusts.   1  Sandf.  Ch.,  439. 

Trusts  for  charitable  uses  are  favored  by 
courts  of  equity,  and  will  be  supported  in  the 
exercise  of  the  extraordinary  jurisdiction  of 
the  Chancellor,  where  the  trusts  would  fail  for 
uncertainty,  were  it  not  a  charity. 

The  trust  would  be  sustained,  though  there 
be  no  person  in  being  capable  of  suing  for  the 
enforcement  of  the  trust. 

Dickson  V.  Montgomery,  1  Swan.  (Tenn.), 
848." 

Messrs.  J.  L.  Pettigpm  and  B.  Oarhard, 
for  appellee : 

We  shall  endeavor  to  show : 

1.  The  law  of  ordinary  or  of  private  trusts, 
and  its  difference  from  that  of  charitable  trusts. 

3.  The  ey  pres  doctrine  of  the  English 
chancery;  and  in  connection  herewith,  the  im- 
possibility of  executing  this  trust  as  a  charity, 
in  any  other  way  than  oy  an  application  of  the 
property  under  thesis-manual;  and  inciden- 
tally, it  will  be  inquired,  whether  this  trust  is 
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a  charity  within  the  Statute  of  48  Eliz.,  which 
Statute  defines  the  charities  of  the  English 
law.  though  it  did  not  originate  the  doctrines 
of  charities,  as  recognized  by  that  system  of 
jurisprudence. 

3.  That  the  ey  pre*  doctrine  of  the  English 
Court  of  Chancery,  has  not  been  adoptra  in 
Poinsyl  vanitt.  South  Carolina  or  the  other  States 
of  the  Union,  either  as  a  part  of  the  coininon  law 
or  as  an  inherent  power  of  a  court  of  chancery ; 
and  herein  of  the  law  of  charitable  trusts  in  the 
United  States  generally,  but  particularly  in  the 
States  of  Pennsylvania  and  South  Carolina,  and 
the  whole  of  the  difference  l)etween  that  law 
and  the  doctrine  of  private  trusts;  and  incident- 
ally, the  impossibility  of  sustaining  the  case  for 
the  plaintiff  under  the  law  of  charitable  or  pri- 
vate trusts  in  the  United  estates,  and  particular- 
ly in  either  of  the  States  just  mentioned  or.  in 
any  other  way  than  under  the  ey  pre*  doctrine. 

4.  That  the  doctrine  of  powers,  or  the  Penn- 
sylvania Statutes  in  relation  to  executors  and 
administrators,  are  entirely  inapplicable  to  the 
present  case. 

5.  That  if  a  bequest  or  devise,  like  the  pres- 
ent, falls  or  becomes  void,  it  is  lilce  an  ordinary 
lapsed  legacy,  and  the  next  of  kin  or  heirs  at 
law  will  take  the  bequest  or  devise." 

I.  Ordinary  or  private  trusts  must  be  in 
every  particular  certain ;  certain  as  to  the  words 
creating  the  trust;  certain  as  respects  the  sub- 
ject matter  of  the  trust;  and  certain  as  regards 
the  objects  or  persons  to  be  l)enefited  by  the 
trast.  If  this  last  is  uncertain,  there  is  a  trust, 
bat  as  there  is  no  specified  object,  the  trust 
fails.  That  this  certainly  is  required  is  proved 
by  the  following  cases: 

MaUm  V.  Keighley,  %  Yes..  Jr.,  83S.  529; 
Luea»  V.  Lockharl,  10  Sm.  &  M.,  466;  Jack- 
mm  V.  Jaekton,  2Barr.,  312;  Atty.-Gen.  v.  HaU, 
Fitzg.,314;  Strang*  V.  fiamorrf,  2 Brown,  Ch., 
586;  Tibbitt  v.  Tiblntt,  19  Ves.,  856;  Briggtv. 
Penny.  8  Eng.  L.  &  Eq.,  281 ;  Inglii  v.  TruO- 
ee»  8.  8.  Harbor,  8  Pet. ,  99 ;  Eriekgon  v.  WiUard, 

1  N.  H.,  217;  Ilarriton  v.  Harriton't  Adm'r, 

2  Gratt.,  1. 

There  is  only  one  kind  of  trust  which  the 
laws  of  England  have  excluded  from  the  doc- 
trines governing  ordinary  or  private  trusts. 

The  exception  is  the  trust  for  technical  char- 
ities. 

In  England,  a  technical  charity  is  one  de- 
flned  in  the  law  as  a  charity.  If  a  technical 
clutri^  is  clearly  intended  in  a  trust,  the  ob- 
ject of  the  charity  may  be  uncertain ;  yet  chan- 
cery will,  on  account  of  the  charitable  inten- 
tion, when  clearly  manifested,  carry  out  that 
intention  by  executing  or  causing  to  be  execut- 
ed the  charitable  trust  for  some  charitable  ob- 
ject as  near  as  may  be  {ey  preg)  to  the  object 
proposed  by  the  donor.  This  may  be  done  by 
the  exercise  of  the  royal  prerogative  which  is 
Tested  in  the  crown  as  parent  patria  through 
the  Ctutncellor,  or  by  the  direct  application  of 
th'ia  prerogative  by  the  sovereign  under  the  sign- 
nuuinal. 

3.  This  case  is  not  a  charily  within  the  Stat- 
ute of  48  Eliz.,  ch.  4. 

If  the  bequest  of  Mr.  Kohne  be  compared 
with  the  twenty-one  objects  there  specified,  it 
will  be  seen  that  it  cannot  be  incluaed  within 
any  ot  them;  his  bequest  is  to  such  "  charita- 
ble infltltutions  of  Pensylvania  and  South  Car- 
8w  17  How. 


olina,"  as  his  executors  shall  "  deem  most  ben- 
eficial to  mankind,"  but  a  desire  to  benefit  man- 
kind is  not  so  much  indicative  of  charity  as  of 
benevolence,  and  it  has  been  expressly  decided 
in  England  that  this  is  not  suflicient  to  support 
a  trust  as  a  charity. 

Olmaney  v.  BuUher  1  Turner  &  R.,  260; 
Chittenden  v.  Chitien/hn  1  Am.  Law  Reg., 
542. 

But  supposmg  this  to  be  a  ciiaritable  trust,  it 
does  not  lielong  to  that  class  of  cases  which 
would  be  executed  ey  pre*  under  the  extraordi- 
nary powers  of  the  Lord  Chancellor  represent- 
ing the  person  of  his  sovereign,  but  must  be  ex- 
ecuted by  the  sovereign  personally  under  the ' 
sign-manual. 

Taking  the  law  of  charities  in  England  as  it 
existed  at  the  time  that  the  American  Colonies 
became  independent  States,  or  even  as  it  exists 
now,  it  would  even  be  found  a  nice  question  to 
determine  whether  a  trust  for  chanty,  which 
would  be  void  as  an  ordinary  trust,  should  be 
executed  under  the  extraordinary  powers  of 
the  Lord  Chancellor  by  means  of  a  scheme  or 
by  the  sovereign  personally  under  the  sign- 
manual. 

AUy.Oen.  v.  Hiekman.  2  £q.  Cas.  Abr.,  193; 
WhiU  V.  WkUe,  1  Brown  Ch..  12;  AUy.Oen. 
V.  BolUm,  8  Aastr.,  820;  MM*  v.  Farmer,  I 
Mer.,66;  Haytery.  Trego,  5  Rus.,  118;  Atty.- 
Qen.  V.  BaH  of  Lonedale,  1  Simons.  106;  AUy.  - 
Oen.  V.  Cooper*'  Co.,  19  Ves.,  187;  Moggridge  v. 
Tfiaekwell,  1  Ves.,  Jr.,  464;  S.  C,  7  Ves.,  Jr., 
86;  Story's  Com.  on  Eg..  Vol.  XL,  sec.  1190; 
Atty.-Gen.  v. Syderfen,  1  Vem., 224;  Atty.  Oen. 
V.  Baater,  1  Vem.,  248;  Atty.Oen.  v.  MaUhevi*, 
2  Lev.,  167;  Tlie  King  v.  Lady  Portington,  1 
Salk..  162. 

8.  The  ey  pre*  doctrine  of  English  chancery 
has  not  been  adopted  in  Pennsylvania.  South 
Carolina  or  other  States  of  the  Union,  either  as 
a  part  of  the  common  law  or  as  an  inherent 
power  of  a  court  of  equity. 

Our  forefathers  incorporated  with  our  juris- 
prudence so  much  of  the  common  law  as  ac- 
cords with  the  alteration  from  a  monarchy  to  a 
republic,  and  the  ey  pre*  principle  could  not 
have  been  admitted  into  our  law.  There  being 
BO  king  there  can  be  no  such  prerogative. 

If  the  power  claimed  for  our  laws  exists,  it 
will  be  found  defined  in  our  federal  or  state 
constitutions,  and  it  will  be  easy  to  ascertain 
how  much,  if  any,  of  this  enormous  power  was 
really  vested  in  the  State. 

No  such  power  can  be  claimed  for  the  exec- 
utors in  thetx)nstitution  of  the  State  of  Penn- 
sylvania. 

By  the  words  of  the  constitution,  our  tribunala 
have  "  the  care  of  the  person  and  the  estates  of 
those  who  are  non  eompo*  menti*,  and  the  Leg- 
islature may  vest  in  the  said  courts  such  other 
powers  to  grant  relief  in  equity  as  shall  be 
found  necessary."  The  Legislature  of  Penn- 
sylvania has  repeatedly  exercised  the  power 
thus  granted;  but  no  ey  pre*  doctrine  can  be 
founcfin  any  of  its  enactments.  This  ought  to 
be  conclusive,  as  it  is  direct  negative  proof;  and 
as  the  power  is  an  extraordinary  one,  it  should 
be  positively  declared. 

Again,  we  submit  that  the  ey  pre*  principle 
is  entirely  beyond  the  reach  of  proper  execu- 
tion by  a  state  without  &n  established  religion. 
One  large  class  of  cases  to  which  it  is  applied 
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in  Oreat  Britain,  "superstitious  uses,"  as  tttey 
are  termed  in  the  Englisli  law,  is  taken  away 
by  universal  religious  toleration;  for  a  "  super- 
stitious use  "  is  one  which  has  for  its  object  the 
propagation  of  the  rights  of  a  religion  not  tol- 
erated by  law. 

Boyle  on  Charity,  243;  M.E.  CJiureh  v.  Rem- 
ington. 1  Watts,  284;  MUer  v.  Lereh,  1  Wall., 
Jr.,  215;  Andreto  v.  If.  Y.  BibU  and  Com. 
Prayer  Book  Soe..  4  Sand.,  156. 

The  appellant's  counsel,  however,  contend 
that  his  case  can  be  sustained  under  the  doctrine 
of  private  or  ordinary  trusts;  and  under  this 
head  they  assert  that  our  courts  will  exercise 
(he  discretion  in  regard  to  the  beneficial  objects 
of  a  trust  in  the  cases  where  those  objects  are 
much  less  certain  than  in  the  present  instance. 
Nay,  more,  it  is  claimed  that  as  the  courts 
should  control  the  discretion  of  the  trustees  in 
cases  like  the'  present,  therefore  they  could 
act  for  the  trustees  where  they  did  not  act. 

As  they  have  not  cited  any  precedents  to  sus- 
tain these  assertions,  we  presume  it  is  not  nec- 
<«snry  to  do  more  than  deny  their  correctness, 
and  call  for  the  proof  of  them.  We  do  not  find 
them  iu  the  book,  and  they  are  contrary  to  the 
whole  tenor  of  the  decisions  upon  the  subject. 

4.  This  is  not  the  case  of  a  power,  but  of  a 
trust,  and  consequently  does  not  fall  within  the 
law  of  powers.  And  if  it  were  a  power,  this 
would  not  help  the  complainant;  for  it  is  a 
general  rule,  that  although  equity  will  aid  the 
defective  execution  of  a  power,  it  will  not  sup- 
ply a  non-execution. 

Bobinton  v.  Smith,  6  Madd.  Ch.,  195;  Brown 
V.  Higgs,  4  Ves.,  708;  Lacey  v.  PhUeox,  6  Jur., 
453;  8.  C,  Burrough  v.  PhiUox,  5  Mvl.  &  Cr., 
73;  CoUint  v.  Carli»le'»  Heirs,  7  B.  Mon.,  14: 
Emery  v.  Judge  of  Probate,  7  N.  H.,  142; 
MeKonkey't  Appeal,  1  Harris,  253;  Cathey  v. 
Cathey,  9  Humph.,  470;  Maddison  v.  Andretet, 
1  Ves., Sen.,  57. 

The  personal  dissretion  conferred  on  a  trus- 
tee or  donee  of  a  power  cannot  be  enforced  by 
the  court. 

Meggiton  v.  Moore.  2  Ves.,  Jr.,  630. 

Where  a  discretion  is  vested  in  trustees  which 
they  are  not  to  exercise  until  a  certain  specified 
time,  and  they  all  die  before  that  time  arrives, 
the  trust  will  fail. 

Bay  V.  Adamt,  8  Myl.  &  K.,  237. 

5.  If  a  bequest  or  devise  like  the  present  fails 
or  becomes  void,  it  is  like  an  ordmary  lapsed 
legacy,  and  the  next  of  kin  or  heirs  at  law  will 
take  the  bequest  or  devise. 

This  position  requires  no  proof,  and  is  only 
submitted  as  a  corollary  to  the  preceding  points 
ip  this  brief,  with  a  few  citations  from  the 
numerous  and  uncontradicted  authorities  which 
sustain  it. 

Moriee  v.  Bithop  cf  Durham,  9  Vee.,  899; 
James  v.  AHen,  3  Mer.,  17;  Buttler  v.  Oamaney, 
4  Russ.,  70;  Atty.-Oen.  v.  Sibthorp.  2  Russ.  & 
M..  107;  Elli*  v.  8elby,  7  Sim.  Ch.,  852.  892;  1 
.  Myl.  &  Cr.,  286;  Jf.  E.  Church  v.  Bemington,  1 
Watts,  226. 

Reply  by  counsel  for  appellant: 

1.  We  think  it  very  clear  that  the  domicll  of 
testator  was  in  Pennsylvania,  and  of  course  the 
law  of  Pennsylvania  is  to  govern  in  the  con- 
struction of  his  will,  except  so  far  as  regards 
any  real  estate  which  h^had  elsewhere. 

Story's  Confl.  of  Laws,  sec.  47. 
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2.  The  provision  here  is  "  to  such  charitable 
institutions  in  Pennsylvania  and  South  Caro- 
lina as  the  executors  or  the  survivor  of  them 
may  deem  most  beneficial  to  mankind,  and  so 
that  part  of  the  colored  population  in  each  of 
said  States  may  partake  of  the  benefit  thereof." 

Charitable  institutions  mean  institutions  in- 
corporated for  charitable  purposes. 

Blenon'i  Estate.  Brightly,  838. 

8.  This  disposition  for  the  benefit  of  chari- 
table institutions  was  a  lawful  disposition, 
and  one  which  would  be  supported  bv  the 
courts  in  England  and  Pennsylvania,  ana,  it  is 
believed,  in  South  Carolina.  The  difficulty  in 
treating  questions  of  this  kind  is  in  avoiding  a 
tedious  repetition  of  things  already  familiar  to 
the  court.  Since  the  decision  of  Vidal  v.  TTu  City 
of  Phil.,  2  How.,  127,  the  principle  mw  be  con- 
sidered established,  that  the  Statute  of  Elizabeth 
neither  created  nor  enlarged  the  rule  governing 
charitable  bequests.  The  Statute  itself  does 
not  purport  to  have  done  so,  but  merely  to  give 
an  additional  remedy.  And  it  was  established, 
in  the  case  referred  to,  that  from  the  earli«t 
times,  chancery  had,  in  an  unbroken  courae  of 
precedents,  constantly  exercised  jursdiction 
over  charities,  and  had  supported  them.  It  is 
enough  to  say  that  such  a  gift  as  this  is  per- 
fectly valid ;  for  which  we  refer  to  the  cases 
statei  in  the  original  brief  of  the  appellants,  and 
in  the  brief  of  the  appellee.  The  court  will  un- 
derstand bow  far  this  principle  is  carried  out  in 
Pennsylvania;  by  what  is  said  in  Witman  v. 
Lex,  17  S.  &  R.,  98,  that  court  would  have 
found  no  difficulty  in  ruling  in  favor  of  the 
legatee  in  Moriee  v.  Durham,  9  Ves.,  899. 
There,  the  bequest  was  for  the  purposes  of  be- 
nevolence and  liberality.  In  Beater  v.  T^Smn, 
8  Barr,  327,  it  is  said:  "  In  Pennsylvania,  re- 
ligious and  charitable  institutions  luive  always 
been  favored,  without  respect  to  forms,  and  it 
is  immaterial  how  vague  and  uncertain  the 
object  may  be,  provided  there  be  a  discretionary 
power  vested  somewhere  over  the  application 
of  the  testator's  bountv  to  these  objects."  It  is 
utterly  impossible  seriously  to  deny  that  this 
bequest  is  just  as  good  in  Pennsylvania  as  it 
would  be  in  England,  and  that  is  perfectly 
valid  in  both. 

4.  We  take  it  to  be  equally  clear,  that  this  is 
a  case  in  which,  in  England,  the  court  would 
itself  superintend  the  proper  application  of  the 
fund,  and  that  it  is  not  a  case  in  which  the 
crown,  as  parens  patria,  would  administer  it. 
And  it  is  a  case  in  which  the  courts  of  Penn- 
sylvania, we  contend,  would  have  ample  power 
to  prevent  a  failure  of  the  trust.  But  we  are 
not  to  conclude  that  the  courts  of  this  country 
have  no  jurisdiction  over  charities,  because  in 
England  the  King  is  said  to  have  a  general 
superintending  power  over  them.  The  ques- 
tion here  is,  whether,  in  this  country,  the 
Court  of  Chancery  would  superintend  the  exe- 
cution of  the  trust.  We  conceive  it  to  be  so 
clear  that  it  would,  that  we  do  not  think  it  nec- 
essary to  enter  on  the  argument,  that  even  if 
the  disposition  in  this  case  would  belong  to  the 
crown,  the  State  would  have  the  prerogative 
of  the  parenspatria. 

See  2  Sto.  Eq..  sec.  1190;  Wr^ht  v.  Methodic 
Church.  1  Hofl.  Ch..  202;  Going  v.  Emery,  16 
Pick.,  107;  2  Kent,  5thed.,288,  n.  a;  4/<l,508. 
n.  b.;  King  v.  WoodhuU,  8  Edw.  Ch.,  79. 
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The  case  of  TJie  Attorney- Otneral  v.  Berry- 
man,  1  Dickens,  168,  can  have  but  little  appli- 
cation here.  In  that  case,  there  app^rs  to  have 
been  no  controversy.  Lord  Harawick  decided 
tliat  the  legacy  was  good,  and  suggested  that 
the  King  be  applied  to,  who  requirea  that  the 
Atty.-Oen.  move  the  Court  of  Chancery  to  ap- 
ply the  money  to  such  purposes  as  the  de- 
ceased executor  hod  named  in  his  lifetime. 

The  Chancellor  so  ordered  it.  There  ap- 
pears to  have  been  no  contest,  and  no  argu- 
ment in  the  case  upon  the  point  in  question. 

The  case  of  The  Attorney  Oeneral  v.  Baxter,  1 
Vernon.  248,  has  been  strangely  misunderstood 
by  the  learned  counsel  for  the  appellees.  The 
^ng  did,  in  that  case,  undertake  to  apply  the 
money,  and  declared  his  pleasure  to  be  that  it 
should  go  toward  the  building  of  Chelsea  Col- 
lege ;  but  the  Lord  Keeper  ulti  mately  disregarded 
the  act  of  the  Crown,  and  decreed  the  fund  for 
the  mainteaance  of  a  chaplain  of  Chelsea  Col- 
lege, as  the  report  of  the  case  in  Vernon  shows. 

The  authorities  cited  in  the  appellant's  first 
brief,  it  is  not  necessary  to  report.  Lord 
Eldon,  in  Mog fridge  v.  ThaekweU,  7  Ves.,  86, 
makes  a  critical  examination  of  all  the  pre- 
vious authorities,  and  finds  himself  bound,  by 
the  precedents  for  two  hundred  years,  to  arrive 
at  the  conclusion  which  he  states. 

In  that  case,  which  was  precisely  for  the 
present  purpose,  this  case,  he  affirms  the  au- 
thority of  the  court  itself  to  administer  the 
charity,  and  proceeded  accordingly  to  do  so. 
The  only  difference  between  lioggridge  v. 
ThaekweU  and  the  present  case  is,  that  in  the 
former  the  devise  was  for  objects  not  defined, 
as  they  ate  in  this  case. 

In  our  first  brief,  when  it  is  stated  that  it  is 
not  necessary  to  resort  to  the  doctrine  of  ey  pres, 
the  context  sufficiently  shows  that  the  phrase 
"qfpret"  is  used,  as  it  frequently  has  been,  to 
express  the  principle  by  which,  when  the 
objects  designated  by  the  testator  have  failed, 
'  by  reason  of  illegality  or  otherwise,  the  fund 
has  been  applied  to  purposes  different  from 
those  which  he  expressed  or  intended.  In  this 
sense,  the  phrase  is  used  in  all  our  Pennsyl- 
vania cases,  in  which  the  doctrine  of  ey  pre*  is 
disclaimed.  Thus,  in  Witman  y.  Lee.,  17 
tSerg.  &  R.,  93,  where  the  doctrine  oteypret  is 
disclaimed,  the  Chief  Justice  uses  this  emphatic 
language:  "At  the  common  law  of  England 
these  Inquests  could  not  be  sustained,  even 
wliere  there  is  no  uncertainty  as  to  the  person. 
If  the  bequest  be  of  a  trust  not  defined  with 
reaaonable  certainty,  it  will  fail;  for  it  is  clear 
the  testator  did  nut  intend  that  the  trustee 
abould  have  the  beneficial  interest.  Such  a 
bequest,  however,  would  take  effect  imder  the 
43  £liz.,  ch.  4;  and  this  has  driven  the  counsel 
to  argue  against  the  extension  of  that  statute  to 
tbis  country  a  point  that  must  be  conceded. 
But  we  consider  the  principles  which  chancery 
bas  adopted  in  the  application  of  its  principles 
to  particular  cases  as  obtaining  here,  not  indeed 
by  force  of  the  statute,  but  as  part  of  our  own 
common  law ;  and  there  the  object  is  defined 
and  'we  are  not  restrained  by  the  inadequacy  of 
tbe  iusrument  which  we  are  compelled  to  em- 
ploy nearly,  if  not  altogether.  We  give  relief 
to  the  extent  that  chancery  does  in  Enirland; 
and  this  part  of  our  system  b^  been  produced 
by  cftutei  which  work  as  powerfully  here  as  did 
8«e  17  How. 


those  which  produce  the  system  of  relief  that 
sprung  from  the  statute  of  charitable  uses.  The 
simplicity  which  marKed  the  lives  of  our  fore- 
fathers, enabled  them  to  do  without  many  insti- 
tutions that  in  the  present  state  of  society  are 
absolutely  indispensable.  Incorporations  were 
wholly  unknown;  yet  to  all  sorts  of  pious  and 
charitable  associations  in  every  part  of  the  prov- 
ince, valuable  bequests  were  made  by  those  who 
were  ignorant  of  the  niceties  of  expression  nec- 
essary to  accomplish  the  object  at  the  common 
law,  and  who  were  not  impressed  with  the 
opinion  that  it  was  at  all  necessary  to  consult 
counsel.  Of  this,  the  will  of  the  celebrated  Dr. 
Franklin,  which  contains  a  bequest  of  money, 
to  be  loaned  for  five  years  to  young  mechanics, 
is  a  striking  instance.  Yet  such  bequests  have 
hitherto  taken  effect,  without  a  question  as  to 
their  validity.  There  are  few  worshiping  con- 
gregations, of  any  pretensions  to  antiquity,  who 
have  not  derived  a  part  of  their  property  from 
testamentary^  donations,  that  would  have  failed 
on  the  principles  of  the  English  common  law. 
Nothing  was  more  frequent  than  bequests  to 
unincorporated  congregations  without  the  in- 
tervention of  trustees;  and  even  when  there 
was  a  corporation,  it  frequently  happened  that 
the  corporate  designation  was  mistaken,  or  the 
trust  vaguely  defined;  notwithstanding  which, 
the  testator's  bounty  was  uniformly  applied  to 
its  objects.  Surel;^  a  usage  of  such  eorly  origin 
and  extensive  application,  may  claim  the  sanc- 
tion of  a  law  resting  as  it  does  on  the  basis  of 
our  own  laws  of  domestic  orign — the  legislation 
of  common  consent." 

See,  also,  Wi^ht  v.  Linn,  9  Barr,  433;  Martin 
V.  MeOord,  6  Watts.,  493;  Morrison  v.  Beirer, 
2  Watte.  &  Serg.,  87;  Burton's  Compend.,  420; 
Pickering  v.  Stottcdl,  10  Barr.,  26;  MOU  v. 
Farmer,  1  Meriv.,  64. 

Mr.  Justice  McLean  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  in  chancery,  from  the  Cir- 
cuit Court  of  the  United  Suates  for  the  Eastern 
District  of  Pennsylvania. 

The  case  involves  the  construction  of  the  will 
of  Frederick  Eohne.  He  first  settled  in  Charles- 
ton, South  Carolina,  where  he  engaged  in  act- 
ive business  and  accumulated  a  large  fortune. 
For  many  years  before  his  death,  his  residence 
was  divided  between  Charleston  and  Philadel- 
phia. At  the  latter  place  he  added  muclf  to  his 
wealth,  in  the  acquisition  of  real  and  personal 
property.  He  had  furnished  houses  in  both 
cities,  and  a  country  house  in  the  neighborhood 
of  Philadelphia.  Until  his  health  became  in- 
firm, he  resided  a  part  of  the  year  in  the  South, 
and  the  other  part  in  the  North.  In  May, 
1829,  he  died  in  Philadelphia,  where  his  will 
was  made  and  published ,  in  the  month  of  April 
preceding  his  death.  In  his  will,  he  declared 
himself  to  be  of  the  City  of  Philadelphia. 

After  giving  several  annuities  to  his  wife  and 
others,  and  legacies  to  his  friends  in  this  coun- 
try and  in  foreign  countries,  to  charitable  ob- 
jects, and  providing  for  the  payment  of  them 
he  declares:  "Forasmuch  as  there  will  be  a 
surplus  income  of  my  estate,  beyond  what  will 
be  necessary  to  pay  my  tuid  wife's  annuity  aud 
the  other  annuities,  1  do  therefore  direct  my 
said  executors  to  invest  the  said  surplus  income, 
and  all  accumulation  of  interest  arising  from  that 
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source  yearly,  for  and  dnriag  all  the  term  of 
the  natural  life  of  my  said  wife.  In  the  purchase 
of  such  stocks  or  securities  of  the  United 
States,  or  the  State  of  Pennsylvania,  or  of  any 
other  slate  or  states  of  the  United  States,  or  of 
the  City  of  Philadelphia,  bearing  an  interest,  as 
ther,  in  their  discretion,  may  see  tit;  and  from 
ana  immediately  after  the  decease  of  my  said 
wife,  then  all  the  rest,  residue  and  remainder  of 
all  my  estate,  including  the  fund  which  shall 
have  arisen  from  the  said  surplus  income  afore- 
aiR(\,  after  payment  of  the  legacies  hereinbefore 
dii-ected  to  be  paid,  after  the  decease  of  my  said 
wife,  and  providing  for  the  payment  of  the  an- 
nuities hereinbefore  given,  of  those  annuitants 
who  may  then  be  still  living,  I  authorize  and 
empower  my  executors,  or  the  survivor  of 
them,  after  the  decease  of  my  said  wife,  to 
dispose  of' the  eamo  for  the  use  of  such  charita- 
ble institutions  in  Pennsylvania  and  South  Car- 
olina as  they  or  he  may  deem  most  beneficial 
to  mankind,  and  so  tlut  part  of  the  colored 
population  in  each  of  the  said  States  of  Penn- 
sylvania and  South  Carolina  ^all  partake  of 
the  benefits  thereof."  His  wife,  Eliea  Kohne, 
John  Bohlen,  and  Robert  Vaux,  of  the  City  of 
Philadelphia,  and  Robert  Maxwell,  of  the  City 
of  Charleston,  were  appointed  executors. 

Mrs.  Kohne  survived  her  co-executors  some 
years,  and  then  died,  having  made  her  last  wil^ 
and  testament,  and  appointed  James  L.  Peti- 
gru  and  William  Raveoel,  the  defendant,  exec- 
utors, the  latter  of  whom  obtained  letters  testa- 
mentary in  the  County  of  Philadelphia.  And 
on  the  15th  of  October,  1852,  William  Fontain, 
the  complainant,  obtained  letters  of  administra- 
tion de  boni*  non,  on  the  estate  of  Frederick 
Kohne,  deceased ;  he  being  the  nearest  of  kin 
to  the  deceased,  and  one  of  his  heirs  at  law. 

The  bill  is  filed  in  the  name  of  the  complain- 
ant, by  certain  charitable  societies  of  Pennsyl- 
vania and  South  Carolinia,  under  the  directions 
of  the  will,  to  recover  from  the  defendant,  as 
executor  of  Mrs.  Kohne,  so  much  of  the  prop- 
erty as  came  to  her  hands  as  the  executrix  of 
her  husband's  will,  and  which  she  distributed, 
as  undisposed'Of  property,  after  the  death  of 
her  co-executors.  And  the  question  in  the  case 
is,  whether  the  residuary  bequest  in  the  will, 
which  authorized  his  executors,  or  the  survivor 
of  them,  after  the  death  of  his  wife,  to  dispose 
of  the  surplus  ' '  for  the  use  of  such  charitable 
inslitbtions  in  Pennsylvania  and  South  Caro- 
lina, as  they  might  deem  most  beneficial  to 
mankind,"  has  lapsed,  no  such  appointment 
having  been  made,  or  attempted  to  be  made, 
during  the  lifetime  of  the  executors.  This  part 
of  the  property  is  understood  to  have  amoimted 
to  a  large  sum. 

The  domicil  of  the  testator,  at  the  time  of 
his  death,  seems  not  to  be  a  controverted  ques- 
tion. He  had  so  lived  in  the  two  States  of  Penn- 
sylvania and  South  Carolina,  and  amassed  prop- 
erty in  both,  that  his  domicil  might  be  claimed 
in  either.  There  is  no  evidence  m  which  if  in 
either,  he  exercised  the  right  of  suffrage.  For 
two  years  previous  to  his  death  he  resided  in 
Pennsylvania. 

The  bequest  under  consideration  was  intended 
to  be  a  charity.  The  donor,  having  entire  con- 
fidence in  his  executors,  substituted  their  Judg- 
ment for  his  own.  TUey,  or  the  (urvivor  of 
them,  was  to  designate  luch  object!  of  hit  ohsr- 


ity  in  the  two  Statea  "as  would  be  most  bene- 
ficial to  mankind."  It  was  to  be  placed  on  the 
broadest  fouodatioos  of  human  sympathy,  not 
excluding  the  colored  race.  It  is  no  charity 
to  give  to  a  friend.  In  the  books,  it  is  said 
the  thing  given  becomes  a  charity  where  the 
uncertainty  of  the  recipients  be^ns.  This  is 
beautifully  illustrated  in  the  Jewish  law,  which 
required  the  sheaf  to  be  left  in  the  field,  for  the 
needy  and  passing  stranger. 

It  may  be  admitted  that  this  bequest  would 
be  executed  in  England.  A  charitv  rarely,  if 
ever,  fails  in  that  country.  The  only  question 
there  is,  whether  it  shall  be  administerea  by  the 
Chancellor,  in  the  exercise  of  his  ordinary  ju- 
risdiction, or  under  the  sign-manual  of  the 
Crown.    Thus  furnished  with  the  judicial  and 

grerogative  powers,  the  intent  of  the  testator, 
owever  vaguely  and  remotely  expressed,  if  it 
be  construed  into  a  charity,  effect  is  generally 
^ven  to  it.  It  is  true,  this  is  not  always  done 
in  the  spirit  of  the  donor;  for  sectarian  preju- 
dices, or  the  arbitrary  will  of  the  king's  instru- 
ments, sometimes  pay  little  or  no  regard  to  the 
expressed  will  of  the  testator. 

The  appellants  endeavor  to  sustain  this  char- 
ity under  the  laws  of  Pennsylvania.  Tliis  is 
according  to  the  course  of  the  court.  The  case 
of  TAt  PhUadelp/iia  BaptUt  Atsoeiation  V. 
HarCt  Bxeeuton,  4  Wheat.,  1,  was  decided 
under  the  laws  of  Virginia,  which  had  repealed 
the  Statute  of  43  Elizabeth.  In  Beaity  v.  Kurtz, 
%  Pet.,  56&,  the  pious  use  of  a  burial  ground 
was  sustained  under  the  bill  of  rights  of  Mary- 
land. The  case  of  Wheeler  v.  Smith,  9  How., 
55,  was  ruled  under  (he  laws  of  Virginia.  And 
in  the  case  of  Vidal  v.  Oirard'i  Ejueutori,  the 
laws  of  Pennsylvania  governed. 

In  Wheeler  v.  8mHA,  this  court  said:  when 
this  country  achieved  its  independence,  the 
prerogatives  of  the  crown  devolved  upon  the 
people  of  the  States.  And  this  power  still  re- 
mains with  them,  except  so  far  as  they  have, 
delegated  a  portion  of  it  to  the  federal  govern- 
ment. The  sovereign  will  is  made  known  to  us 
by  legislative  enactment.  The  Stale  as  a  sov- 
ereign, is  the  parent  patria. 

There  can  be  no  doubt  that  decisions  have 
been  made  in  this  country,  on  the  subject  of 
charities,  under  the  influence  of  English  de- 
crees, without  carefully  discriminating  whether 
they  resulted  from  the  ordinary  exercise  of 
chancery  powers,  or  the  prerogatives  of  the 
Crown. 

The  courts  of  the  United  States  cannot  ex- 
ercise any  equity  powers,  except  those  conferre<i 
by  Acts  of  Congress,  and  those  judicial  powers 
which  the  high  court  of  chancery  in  England, 
acting  under  its  judicial  capacity  as  a  court  of 
equity,  possessed  and  exercised,  at  the  lime  of 
the  formation  of  the  Constitution  of  the  United 
States.  Powers  not  judicial,  exercised  by  the 
Chancellor  merely  as  the  representative  of  the 
sovereign,  and  by  virtue  of  the  King's  preroga- 
tive as  parens  patrim  are  not  possMsed  by  the 
Circuit  Courts. 

In  2  Story's  Eq.,  sec.  lltiS,  it  is  said:  "  But 
as  the  court  of  chancery  may  also  proceed 
in  many,  although  in  not  alt  cases  of  char 
ities  by  original  bill,  as  well  as  by  commission 
under  the  the  Statute  of  Elizabeth,  the  juris- 
diction has  become  mixed  in  practice;  thai  ia  to 
Mj,  the  Jurisdiction. of  bringing  infonnations 

^         »»  D.  ». 

Digitized  by  VjOOQl  _ 


18S4. 


FORTAni  T.  Ratbsbi.. 


169-890 


in  the  name  of  the  AttorneyGeneml.  has  been 
mixed  with  the  jurisdiction  giren  to  the  Chan- 
cellor by  the  statute.  So  that  it  is  not  always 
easy  to  ascertain  in  what  cases  be  acts  as  a 
Judge,  administering  the  common  duties  of  a 
court  of  equity ;  and  in  what  cases  he  acts  as  a 
mere  delegate  of  the  Crown,  administering  its 
peculiar  duties  and  prerogatives.  And  again 
there  is  a  distinction  between  cases  of  cliarity, 
where  the  Chancellor  is  to  act  in  the  court  of 
chancery,  and  cases  where  the  charity  is  to  be 
administered  by  the  King,  by  hia  sign-manual. 
But  in  practice,  the  cases  have  often  been  con- 
founded from  similar  causes." 

"  It  is  a  principle  in  England,  that  the  King, 
as  parens  patrta,  enforces  public  charities, 
whed  no  other  person  is  intrusted  with  the 
right!  Where  there  is  no  trustee,  the  King,,by 
tab  Lord  Chancellor.administers  the  trust,  as  the 
keeper  of  the  King's  conscience;  and  it  is  not 
important  whether  the  Chancellor  acts  as  the 
•pecial  delegate  of  the  Crown,  or  the  King  acts 
under  the  sign-manual,  his  discretion  oeihg 
guided  by  the  Chancellor." 

It'  may  be  well  again  to  state  the  precise  ques- 
tion before  us.  "  The  executors,  or  the  survivor 
of  them,  after  the  decease  of  the  testator's  wife, 
■maa  authorized  to  dispose  of  the  property,  for 
tBe  use  of  such  charitable  institutions  in  Peon- 
tylvaniaand  South  Carolina  as  they  or  he  may 
deem  most  beneficial  to  mankind." 

No  special  trust  is  vested  in  the  executors, 
by  reason  of  this  power  of  appointment.  It  is 
separable  and  distinct  from  their  ordinary  du- 
ties and  trust  as  executors.  It  was  to  be  exer- 
cised after  the  death  of  Mrs.  Kohne;  but  the 
executors  died  before  her  decease,  and  conse- 
quently they  had  no  ppwer  to  make  the  ap- 
pointment. *  The  conditions  annexed  by  the 
testator  rendered  the  appointment  impossible. 
Had  the  contingency  of  the  death  of  Mrs. 
Kohne  iMppened,  as  the  testator  from  her  ad- 
vanced age  contemplated,  during  the  life  of 
the  executors  or  the  survivor  of  them,  the  ap- 
pointment might  have  been  made  at  his  or  their 
discretion.  But  had  they  or  the  survivor  of 
them  failed  to  make  it,  it  might  have  become  a 
question  whether  he  or  they  could  have  been 
coerced  to  do  so  by  the  exercise  of  any  known 
chancery  power  in  this  country.  The  will  con- 
tained no  provision  for  such  a  contingency,  and 
it  could  not  be  brought  under  the  trust  of  exec- 
catorship.  Chancery  will  not  compel  the  exe- 
ution  of  a  mere  naked  power.  (1  Story's 
Eq.,  sec.  169.)  But  it  will,  under  equitable 
circumstances,  aid  a  defective  execution  of 
•  power.  A  power  when  coupled  with  a  trust, 
if  not  executed  before  the  death  of  the  tnistee, 
at  law  the  power  ii  extinguished,,  but  the  trust, 
in  chancery,  is  held  to  survive. 

The  testator  was  unwilling  to  give  this  dis- 
cretion to  select  the  objects  of  his  bounty,  ex- 
cept to  his  executors.  He  relied  on  their  dis- 
crimination, their  judgment,  their  integrity  and 
fitness,  to  carry  out  so  delicate  and  important 
«  power.  He  made  no  provision  for  a  failure 
in  this  respect,  by  his  executors  or  the  survivor 
of  them,  nor  for  the  contingency  of  their  deaths 
before  Mrs.  Kohne's  decease.  They  died  be- 
fore they  had  the  power  to  appoint,  and  now 
what  remains  of  this  bequest,  on  wliich  a  court 
cS  ebaawrj  can  aetT 

Then  mart  be  lome  creattve  energy  to  give 
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emlxjdiment  to  an  intention  which  was  never 
perfected.  Nothing  short  of  the  prerogative 
power,  it  would  seem,  can  reach  this  case. 
There  is  not  only  uncertainty  in  the  beneficia- 
ries of  his  charity,  but  behind  that  is  a  more 
formidable  objection.  There  is  no  expressed 
will  of  the  testator.  He  intended  to  speak 
through  his  executors  or  the  survivor  of  them, 
but  by  the  acts  of  Providence  this  has  become 
impossible.  Itria  then  as  though  he  had  not 
spoken.  Can  any  power  now  speak  for  him, 
except  the  parens  patricef  Had  he  declared 
that  the  residue  of  his  estate  should  be  applied 
to  certain  charitable  purposes,  under  the  Stat- 
ute of  48  Eliz.,  or  on  principles  similar  to  those 
of  the  statute,  effect  might  be  given  to  the  be- 
quest, as  a  charity,  in  the  State  of  Pennsylva- 
nia. The  words  as  to  the  residue  of  his  prop- 
erty were  used  in  reference  to  the  discretion  to 
be  exercised  by  his  executors.  .  Without  their 
action,  he  did  not  intend  to  dispose  of  the  resi- 
due of  his  property. 

It  is  argued,  "  that  in  England  the  Chancel- 
lor, in  administering  charities,  acts  as  a  delegate 
of  the  Crown,  inasmuch  as  he  discharges  all 
his  judicial  functions  in  that  capacity."  If,  by 
this,  it  is  intended  to  assert  that  the  Chancel- 
lor, in  fixing  the  sign-manual  of  the  King,  or 
when  he  acts  under  the  ey  pres  power,  is  in  the 
discharge  of  his  ordinary  chancery  powers,  it 
does  not  command  our  assent. 

The  Statute  of  48  Eli/,.,  though  not  technic- 
ally in  force  in  Pennsylvania,  yet,  by  common 
usage  and  constitutional  recognition,  the  prin- 
ciples of  the  statute  arc  acted  upon  in  cases  in- 
volving charities.  WUman  v.  Lae,  Serg.  &  R., 
88. 

In  the  argument,  the  case  of  Ifoggridge  v. 
7%aeku>eU,  7  Ves.,  86,  was  cited,  as  identical 
with  the  case  before  us.  "  The  only  difference 
between  that  case  and  this  one.  It  is  said,  is, 
that  in  the  former  the  devise  was  for  objects 
not  defined,  as  they  are  in  this  case."  In  this 
the  counsel  are  somewhat  mistaken,  as  the  cose 
of  Moggrid^  will  show. 

The  devise  In  the  will  of  Ann  Cam  was, 
"And  I  give  all  the  rest  and  residue  of  my 
personal  estate  unto  James  Vaston,  of  Clapton, 
Middlesex,  gentleman,  his  executors  and  ad- 
ministrators, desiring  him  to  dispose  of  the 
same  in  such  charities  as  he  shall  think  fit,  rec- 
ommending poor  clerg3%nen  who  have  large 
families  and  good  characters;  and  I  appoint 
the  said  John  Moggridge  and  Mr.  Vaston,  be- 
fore mentioned,  executors  of  tliis  my  will. 

In  the  final  decree,  "upon  a  motion  to  vary 
the  minutes.  Lord  Thurlow  declared,  that  the 
residue  of  the  tastatrix's  personal  estate  passed 
by  her  will,  and  ought  to  go  and  be  applied  to 
charity,"  &c. 

Now,  here  was  a  trust  created  not  only  in 
Vaston,  but  in  his  executors  and  administra- 
tors, to  whom  the  residue  of  the  estate  was  be- 
queathed  for  the  purposes  of  the  charity.  In 
this  view.  Lord  Thurlow  might  well  say,  "  the 
residue  of  the  personal  estate  passed  by  the 
will."  This  was  true,  though  Vaston  wa.s  dead 
when  the  will  took  effect.  This  being  I  he  cast, 
it  is  difficult  to  say  that  that  case  is  identical 
with  the  one  before  us. 

The  case  of  Moggridge  v.  ThaehceU  was  be- 
fore Lord  Eldon  on  a  rehearing.  He  entered 
into  a  general  view  of  the  subject  of  charities, 
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by  the  citation  of  authorities,  which  showed 
Uie  UDFeasonableness  of  the  doctrine  maintained 
by  the  courts,  the  inconsistencies  in  the  decis- 
ions in  such  cases,  and  the  gross  perversions  of 
charities  by  the  exercise  of  the  prerogative 
power;  but  at  last  he  says:  "  Therefore  I  rather 
think  the  decree  is  rieht.  I  have  conversed 
with  many  upon  it.  I  nave  great  difficulty  in 
my  own  mind,  and  have  found  great  difficulty 
in  the  mind  of  every  person  I  have  consulted ; 
but  the  general  principle  thought  most  reconcil- 
able to  the  cases  is,  that  where  there  is  a  gen- 
eral indefinite  purpose.not  fixing  itself  upon  any 
object,  as  this  in  a  degree  does,  the  disposition 
is  in  the  king  by  sign-manual;  but  where  the 
execution  is  to  be  by  a  trustee,  with  general  or 
some  objects  pointed  out,  there  the  court  will 
take  the  administration  of  the  trust.  But,"  he 
observes,  "  it  must  be  recollected  that  I  am 
called  upon  to  reverse  the  decree  of  a  predeces- 
sor, and  of  a  predecessor  who,  all  the  reports 
inform  us,  had  great  occasion  to  consider  this 
subject.  I  should  hesitate  with  reference  to 
that  circumstance;  but  where  authority  meets 
authority,  and  precedent  clashes  with  prece- 
dent, I  doubt  whether  I  could  make  a  decree 
more  satisfactory  to  my  own  mind  than  that 
which  has  been  made." 

It  will  be  perceived  that  this  decision  was  made 
reluctantly,  and  after  much  balancing  of  the 
law  and  the  force  of  precedents,  and  chiefly,  as 
it  would  seem,  in  respect  to  the  decree  of  Lord 
Thurlow.  This  decision  of  Lord  Eldon  was 
made  in  1802,  and  it  is  not  known  to  have  been 
recognized  in  this  country. 

Neither  che  doctrines  on  which  this  decis- 
ion is  founded,  nor  the  doubts  expressed  by 
the  Chancellor,  are  calculated  very  strongly 
to  recommend  it  to  judicial  consideration.  The 
case,  however,  is  different  from  the  one  before 
us,  in  this:  the  residuarv  estate  of  Mrs.  Cam 
passed  to  the  trustee;  that  of  Mrs.  Kohne  re- 
mained as  a  part  of  his  estate  in  the  hands  of 
the  executors,  and  descended  to  his  heirs  at 
aw  on  the  death  of  Mrs.  Eohne.  The  bene£- 
ciaries  were  not  more  definitely  dpscribed  in  the 
one  case  than  in  the  other.  In  Kohne's  case  no 
trust  was  created,  except  that  which  was  con- 
nected with  the  executorship. 

Where  there  is  nothing  more  than  a  power 
of  appointment  conferred  by  the  testator,  there 
is  nothing  on  whiclyt  trust,  on  general  princi- 
ples, can  be  fastened.  The  pwwer  given  is  a 
mere  agency  of  the  will,  which  may  or  may 
not  be  exercised  at  the  discretion  of  the  indi- 
vidual. And  if  there  l)e  no  act  on  his  part, 
the  property  never  having  passed  out  of  the 
testator,  it  necessarily  remains  as  a  part  of  his 
estate.  To  meet  such  cases,  and  others,  the 
perogative  power  of  the  King,  in  England,  has 
been  invoked;  and  he,  through  the  Chancellor, 
give  effect  to  the  charity. 

It  would  be  curious,  as  well  as  instructive, 
on  a  proper  occasion,  to  consider  the  princi- 
ples, if  principles  they  can  l>e  called,  which 
were  first  applied  in  England  to  charities. 
Their  most  learned  chancellors  express  them- 
selves, in  some  degree,  as  ignorant  on  this  sub- 
ject. Lord  Eldon  said,  in  the  case  of  Mog- 
yridge,  "  in  what  the  doctrine  originated, 
whether,  as  Lord  Thurlow  supposed,  in  the 
principles  of  the  civil  law,  as  applied  to  chari 
ties,  or  in  the  religious  notions  ectertained  for- 


merly  in  this  country,  I  know  not;  but  we  all 
know  there  was  a  period  when  a  portion  of  the 
residue  of  every  man's  estate  was  appropriated 
to  charity,  and  the  ordinary  thought  himself 
obliged  BO  to  apply  it,  upon  the  ground  thai 
there  was  a  general  principle  of  piety  in  the 
testator. 

In  the  above  case.  Lord  Eldon  ag»in  says :  "la 
Clifford  v.  Francii,  this  doctrine  is  laid  down : 
that  when  money  is  given  to  charity,  without 
expressing  what  charity,  there  the  king  is  the 
disposer  of  the  charity ;  and  a  bill  ought  to  be 
preferred  in  the  Attorney- Oeneral's  name.  I 
cite  this  (he  says)  to  show  that  it  contains  a 
doctrine  precisely  the  same  as  TIte  Attomey- 
Oeneral  v.  Syderfin,  and  The  Attorney-  Qeneral 
V.  MaWieun.  So  those  three  cases  (he  says) 
seeined  to  have  established,  in  the  year  1079, 
that  the  doctrine  of  this  court  was,  that  where 
the  property  was  not  vested  in  trustee,  and  the 
gift  was  to  charity  generally , not  to  be  asertained 
by  the  act  of  inuviduals  referred  to,  the  chari- 
ty was  to  be  disposed  of  not  by  a  scheme  before 
the  master,  but  by  the  King,  the  disposer  of 
such  charities  in  his  character  of  parernpatrue. 

Some  late  decisions  in  England,  involving 
charities,  evince  a  disposition  rather  to  re- 
restrict  than  to  enlarge  the  powers  exercised  on 
this  subject.  An  arbitrary  rule  in  regard  to 
property,  whether  by  aKing  or  Chancellor,  or 
both,  leads  to  uncertainty  and  injustice. 

In  a  late  case  of  Clark  v.  Taylor,  21  Eng. 
Law  and  £q.,  308,  a  gift  by  will  to  a  particular 
charitable  institution  maintained  voluntarily  by 
private  means,  the  particular  intention  having 
ceased :  held,  that  the  gift  was  not  to  be  disposed 
of  as  a  charitable  gift  cy  pres,  but  failed  and 
fell  into  the  residue. 

In  the  case  of  The  Baptiit  Atioeiation  Chief 
Justice  Marshall  says,  there  can  be  no  doubt 
that  the  power  of  the  crown  to  superintend  ana 
enforce  charities  existed  in  very  early  times; 
and  there  is  much  "difficulty  in  making  the  ex- 
tent of  this  branch  of  the  royal  prerogative  be- 
fore the  statute.  That  it  is  a  branch  of  prerog- 
ative, and  not  a  part  of  the  ordinary  powers 
of  the  Chancellor,  is  sufficiently  certain."  And 
in  the  case  of  T/ie  Attorney-  Qeneral  v.  Flood, 
Hayne,  630,  it  is  said :  "  The  Court  of  Chancery 
has  always  exercised  jurisdiction  in  matters  of 
charity,  derived  from  the  crown  as  parent 
patria." 

In  the  provisions  of  the  Act  of  Pennsylvania 
defining  the  powers  of  a  court  of  chancery,  in 
1836,  it  is  declared,  "that  in  every  case  in 
which  any  court,  as  aforesaid,  shall  exercise 
any  of  the  powers  of  a  court  of  chancery,  the 
same  shall  be  exercised  according  to  the  prac- 
tice in  equity,  prcscriheo^  or  adopted  by  the 
Supreme  Court  of  the  United  States." 

In  June,  lti40,  an  Act  extended  the  jurisdic- 
tion of  the  Supreme  Court  within  the  City^and 
County  of  Pliiladelpbia,  in  chancery,  in  cases 
of  "  fraud,  accident,  mistkke  or  account;"  and 
since  then  an  Act  lias  been  pas-sed  giving  the 
Orphans'  Court  power  where  a  vacancy  exists 
in  a  trust  to  fill  it,  and  also  to  dismiss  trustees, 
executors,  &c.,  for  abuse  of  their  trusts,  &c. 
But  no  statutory  provision  is  found  embracing 
the  case  before  us. 

The  chancery  powers  are  of  oomparativelT 
recent  establishment  in  the  Slate  of  Pennsyj. 
vania,  and  it  doea  not  appear  that  the  ey  pre» 
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power  is  given,  and  in  the  exercise  of  jurisdic- 
tion it  seems  to  be  disclaimed. 

In  King  v.  Bundle,  16  Barb.,  189,  "  tliere 
being  a  numl>er  of  charitable  Ijequests  to  sev- 
eral charitable  bodies,  the  remainder  was  be- 
queathed or  devised  to  the  Protestant  Episcopal 
Society,  for  certain  purposes,  &c. ;  the  bequests 
to  the  religious  bodies  were  held  invalid,  and 
80  of  the  remainder  over,  as  not  being  statutory 
tests.  In  Tates  v.  Tatei,  9  Barb.,  B24,  the 
court  say:  "Wecome  to  the  conclusion  that,  as 
a  court  of  equity,  we  possess  no  original  inher- 
eat  jurisdiction,  to  enforce  the  execution  of  a 
charitable  trust  void  in  law,  as  contravening 
the  statute  against  perpetuities,  as  being  au- 
thorized. In  this  case,  where  the  use  is  a 
pious  one,  additional  reasons  might  be  urged 
against  the  exercise  of  such  juris(liction,  were 
it  important.  Unless  this  trust  will  stand  the 
•iatutory  test  to  be  applied  to  it,  it  must  fall. 

In  the  will  of  Sarah  Zane,  Mr.  JtuUee  Bald- 
win, sitting  in  Pennsylvania,  and  speaking  of 
trustees,  says:  "They  will  l»e  considered  as 
tnistees,  acting  under  the  supervision  of  this 
court,  as  a  court  of  chancery,  with  the  same 
powers 'over  trusts  as  courts  of  equity  in  En- 
gUnd.  and  the  courts  of  this  State  profess  and 
exercise."  "  When  the  fund  shall  be  so  ascer- 
tained as  to  be  capable  of  a  Snal  distribution, 
it  will  be  directed  to  be  applied  exclusively  to 
the  objects  designated  in  the  will,  as  they  ex- 
isted at  the  time  of  her  death,  and  shall  con- 
tinue until  a  final  decree;  if  any  shall  then  ap- 
pear to  have  become  extinct,  the  portion  be- 
queathed to  such  object  must  fall  into  the 
residuary  fund  as  a  lapsed  legacy.  Its  appoint- 
ment to  other  purposes  or  etttuis  que  trutt  than 
those  which  can,  by  equitable  construction,  be 
brought  within  the  intention  of  the  will  of  the 
donor,  is  an  exercise  of  that  branch  of  the 
lurisdictionof  the  Chancellor  of  England  which 
has  been  conferred  on  this  court  by  no  law, 
and  cannot  be  exercised,  virtuU  ojieii,  under 
our  forms  of  government." 

And  again,  in  WrigM  v.  Linn,  9  Barr,  438, 
Bell.  J.,  says:  "  Though  the  Statute  of  43  Eliz- 
abeth, ch.  4,  relating  to  charitable  uses,  has 
not,  in  terms,  been  recognized  as  extending  to 
Pennsylvania,  we  have  adopted,  net  only  the 
principles  that  properly  emanate  from  it,  but, 
with  perhaps  the  single  exception  of  cy  pret, 
those  which,  by  an  exceedingly  liberal  con- 
struction, the  English  courts  iwve  engrafted 
upon  it." 

In  The  llethoditt  Ghureh  v.  Itemingbm,  1 
Watts,  226,  the  court  says:  "The  orginsl  trust, 
though  void,  was  not  a  superstitious  one;  nor  if 
it  were,  would  the  properly,  as  in  England, 
revert  to  the  State  for  the  purpose  of  being  ap- 
propriated in  ecuUm  genera,  as  no  court  here 
possesses  the  specific  power  necessary  to  give 
effect  to  the  principle  of  ey  prea,  even  were  the 
principle  itself  not  too  grossly  revolting  to  the 
public  sense  of  justice  to  be  toleratra  in  a 
country  where  there  is  no  ecclesiastical  establish- 
meoL'' 

In  Bay  v.  Adamt,  8  Myl.  &  K.  287,  it  was 
held,  "that  where  a  power  is  by  will  given  to  a 
imstee,  which  he  neglects  to  execute,  the  exe- 
cation  of  the  trust  devolves  upon  the  court;  but 
if,  in  the  events  which  happen,  the  intended 
trustee  dies  before  the  time  arrives  for  the  ex- 
ecution of  the  trust,  and  the  trust  therefore  fails, 
See  17  Bow. 


the  testator  is  to  be  considered  as  having  so  far 
died  intestate. 

In  the  case  of  Ommanney  v.  Buleher,  1  Turn. 
&  Russ.,  260,  a  testator  concluded  his  will, 
"  in  case  there  is  any  money  remaining,  I 
should  wish  it  to  be  given  in  private  charity." 
Held,  "  if  the  testator  meant  to  create  a  trust, 
and  tlie  trust  is  not  effectually  created,  or  fails, 
the  next  of  kin  must  take." 

There  appears  to  be  no  law  or  usage  in  South 
Carolina  that  can  materially  affect  the  question 
under  consideration.  It  seems  to  be  conceded 
that  if  this  charity  cannot  be  administered  by 
this  court,  in  the  State  of  Pennsylvania,  it  can- 
not be  made  available  by  the  laws  of  South 
Carolina. 

After  the  investigation  we  have  been  able  to 
give  to  this  important  case,  embracing  the  En- 
glish chancery  decisions  on  charities,  as  well  as 
our  own,  and  the  cases  decided  in  Pennsylvania, 
we  are  not  satisfied  that  the  fund  in  question 
ought  to  be  withdrawn  from  those  who  are  in 
pot<se8sion  of  it,  as  the  heirs  of  Frederick  Kohne. 
There  does  not  appear  to  us  to  be  any  safe  and 
established  principle,  in  Pennsylvania,  which, 
under  the  circumstances,  enables  a  court  of 
chancery  to  administer  the  fund.  It  has  not 
fallen  back  into  the  estate  of  the  testator,  be- 
cause it  was  not  separated  from  it.  It  remains 
unaffected  by  the  bequest,  because  the  means 
through  which  it  was  to  be  given  and  applied 
have  failed. 

The  decree  of  the  Circuit  Court  is  therrfore 
afflmied. 

Mr.  OhitfJuttice  Taney: 

I  concur  in  the  judgment  of  the  court.  But 
I  do  not  for  myself  desire  to  express  an  opinion 
upon  either  the  law  of  Pennsylvania  or  of  South 
Carolina,  in  relation  to  charitable  bequests.  For 
assuming  everything  to  be  true  that  is  stated  in 
the  complainant's  bill,  and  that  the  bequest  is 
valid  by  the  laws  of  Pennsylvania,  and  would 
be  carried  into  execution  by  the  tribunals  of  the 
State,  yet  I  think  the  Circuit  Court  of  the  United 
States  had  not  jurisdiction  to  establish  and  en- 
force it,  and.was  right,  therefore,  iu  dismissing 
the  bill.  I  propose  to  show,  very  briefly,  the 
grounds  on  which  this  opinion  is  formed. 

Undoubtedly^a  charitable  bequest  of  this  de- 
scription would  be  maintained  in  the  English 
Court  of  Chancery.  The  death  of  the  executors 
in  the  lifetime  of  the  widow  would  make  no 
difference.  The  bequest  would  still  be  good 
against  the  heirs  or  representatives  of  the  testa- 
tor, and  the  fund  applied  to  ctiarit«ble  purposes 
according  to  a  scheme  approved  by  the  Chan- 
cellor, or  authorized  under  the  sign-manual  of 
the  King. 

But  the  power  which  the  Chancellor  exer- 
cises over  donations  to  charitable  uses,  so  far 
as  it  differs  from  the  power  he  exercises  in 
other  cases  of  trust,  does  not  belong  to  the  Court 
of  Chancery  as  a  court  of  equity,  nor  is  it  a  part 
of  its  judicial  power  and  jurisdiction.  It  is  a 
branch  of  the  prerogative  power  of  the  King  as 
parens  patrix,  which  he  exercises  by  the  Chan- 
cellor. 

Blackstone,  in  his  Commentaries,  8d  vol.,  47, 
enumerating  what  he  states  to  be  the  extraor- 
dinary powers  of  the  Chancellor,  says:  "He 
is  the  general  guardian  of  all  infants,  idiots, 
and  luoatics,  and  has  the  general  supenntend 
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ence  of  all  charitable  lues  in  the  Idngdom; 
and  all  this  over  and  above  the  vast  and  exten- 
sive jurisdiction  which  be  exercises  in  his  ju- 
dicial capacity  in  the  Court  of  Chancery."  And 
in  the  same  volume,  page  487,  he  says:  "  The 
King,  as  parent  patna,  has  the  general  super- 
intendence of  all  charities,  whicn  he  exercises 
by  the  keeper  of  his  conscience.the  Chancellor ; 
and,  therefore,  whenever  it  is  necessary,  the 
Attorney-General  at  the  relation  of  some  in- 
formant, flies  an  ex  officio  Information  in  the 
Court  of  chancery  to  have  the  charity  properly 
established." 

So,  too.  Cooper,  in  his  chapter  on  the  juris- 
diction of  the  court,  says:  "  The  -jurisdiction, 
however,  in  the  three  cases  of  infants,  idiots, 
or  lunatics  and  charities,  does  not  belong  to  the 
Court  of  Chancery  as  a  court  of  equity,  but  as 
administering  the  prerogative  and  duties  of  the 
crown." 

And  in  the  case  of  Tht  Baplut  AttoeMtion  v. 
Hart'g  Exeeutor»,  4  Wh.,  1,  this  court,  after  ex- 
amining ouuiy  English  authorities  upon  the 
subject,  affirm  the  same  doctrine.  And  Chief 
Justice  Marshall,  who  delivered  the  opinon  of 
the  court,  expresses  it  in  the  following  strong 
and  decisive  language  (p.  48): 

"It  would  be  a  waste  of  time,"  says  the  Chief 
Justice,  "to  multiply  authorities  to  this  point, 
because  the  principle  is  familiar  to  the  profes- 
sion. It  is  impossible  to  look  into  the  sub- 
ject without  perceiving  and  admitting  it.  Its 
extent  may  be  less  obvious. 

"We  now  find,"  he  continues,  "this  pre- 
rogative employed  in  enforcing  donations  to 
charitable  uses,  wliich  would  not  be  valid  if 
made  U)  other  uses;  in  applying  them  to  dif- 
ferent objects  than  those  designated  by  the 
donor,  and  in  supplying  all  detects  in  the  in- 
strument by  which  the  donation  is  conveyed, 
or  in  that  by  which  it  is  administered." 

Resting  my  opinion  upon  the  English  au- 
thorities above  referred  to,  and  upon  the  em- 
phatic language  just  quoted  from  the  decision 
of  this  court,  I  think  1  may  safely  conclude 
that  the  power  exercised  by  the  English  Court 
of  Chancery  "in  enforcing  donations  to  chari- 
table uses,  which  would  not  be  valid  if  made 
to  other  uses,"  is  not  a  part  of  its  juri»diction 
as  a  court  of  equity,  but  a  prerogative  power 
exercised  by  that  court. 

It  remains  to  incjiuire  whether  the  Constitution 
has  conferred  this  prerogative  power  on  the 
courts  of  equity  of  the  United  States. 
'  The  2d  section  of  the  article  of  the  Constitu- 
tion declares  that  the  judicial  power  of  the 
United  States  siiall  extend  to  all  cases  in  law 
and  equity  specified  in  the  section.  These 
words  obviously  confer  judicial  power  and 
nothing  more;  and  cannot,  upon  any  fair  con- 
struction, be  held  to  embrace  the  prerogative 
powers,  which  the  King,  aa  parens  patria,  in 
England,  exercised  through  the  courts.  And 
the  chancery  jurisdiction  of  the  courts  of  the 
United  States,  as  granted  by  the  constitution, 
extends  only  to  cases  over  which  the  courts  of 
chancery  had  jnrisdiction  in  its  judicial  char- 
acter as  a  court  of  equity.  The  wide  discretion- 
ary power  which  the  Chancellor  of  England 
exercises  over  infants  or  idiots,  or  charities,  has 
not  been  conferred. 

These  prerogative  powers  which  belong  to 
the  aovereign  as  parent  patriei,  remain  with  the 
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States.  They  may  legalize  charitable  bequests 
within  their  own  respective  dominions,  to  the  ex- 
tent to  which  the  law  upon  that  subject  has 
been  carried  in  England;  and  they  may  require 
any  tribunal  of  the  State,  which  they  think 
proper  to  select  for  that  purpose,  to  establish 
sucq  charities,  and  to  carry  them  into  execution. 
But  state  laws  will  not  authorize  the  courts  of 
the  United  States  to  exercise  any  power  that  is 
not  in  its  nature  judicial;  nor  can  they  confer 
on  them  the  prerogative  powers  over  minors, 
idiots,  and  lunatics,  or  charities,  which  the  Eng- 
lish Chancellor  possesses.  Nobody  will  for  a 
moment  suppose  that  a  court  of  equity  of  the 
United  States  could,  in  virtue  of  a  state  law, 
take  upon  itself  the  guardianship  over  ail  the 
minors,  idiots,  or  lunatics  in  the  State.  Yet 
these  powers  in  the  English  Chancellor  stand 
upon  the  same  ground,  and  are  derived  from 
the  same  authority,  as  its  power  in  cases  of 
charitable  l)eque8ts. 

State  laws  cannot  enlarge  the  powers  of  the 
courts  of  f  he  United  States  beyond  the  limits 
marked  out  by  the  constitution.  It  is  true  that 
the  courts  of  chancery  of  the  United  States,  in 
administering  the  law  of  a  State,  may  sone- 
timee  be  called  on  to  exercise  powers  which  do 
not  belong  tP  courts  of  equity  in  England, 
And,  in  such  cases,  if  the  power  is  judicial  in 
its  character,  and  capable  of  being  regulated 
by  the  established  rules  and  principles  of  a 
court  of  equity,  there  can  be  no  good  objection 
to  its  exercise.  It  falls  within  tne  just  inter- 
pretation of  the  grant  in  the  Constitution.  But, 
beyond  this,  the  stale  laws  can  confer  no  Juris- 
diction on  the  courts  of  equity  of  the  United 
States. 

In  the  cases  in  relation  to  charities  which 
have  come  before  this  court,  there  has  been  a 
good  deal  of  discussion  upon  the  question, 
whether  the  ppwer  of  the  chancery  court  of 
England  was  aerived  from  48d.  Elizabeth,  or 
was  exercised  by  the  court  before  that  Act  was 
passed.  And  there  has  been  a  diversity  of  opin- 
ion upon  this  subject  in  England,  as  well  as  in 
this  country.  In  the  case  of  the  Baptist  As- 
soeuUion  v.  Harfs  Rueutors,  Chief  Justice  Mar- 
stial,  who  delivered  the  opinion  of  the  court, 
(4  Wh.  49),  and  Mr.  Justice  Story,  who 
wrote  out  his  own  opinion,  and  afterward 
published  it  in  the  appendix  to  8  Pet.  p. 
487),  were  both  at  that  time  of  opinion, 
that  it  was  derived  from  the  statute.  But  in 
Vidal  V.  Oirard's  Executors,  2  How.,  127,  Mr. 
Justice  Story  changed  his  opinion,  cbielly  upon 
the  authority  of  cases  found  in  the  old  English 
records,  which  had  been  printed  a  short  time 
before  by  the  commissioners  on  public  records 
in  England.  It  appeared  from  these  records 
that  the  power  had  been  exercised  in  many 
cases  long  before  the  statute  was  passed. 

But  this  circumstance  does  not  affect  the 
question  I  am  now  considering;  for  whether 
exercised  before  or  not,  yet,  whenever  exercised 
it  was  in  virtue  of  the  prerogative  power,  and 
not  as  a  part  of  the  jurisdiction  of  the  court  as 
a  court  of  equity.  The  statute  conferred  no 
new  prerogative  on  the  Crown.  And  Lord 
Redesdale,  1  Bli.,  847,  while  he  held  that  the 
power  existed  in  the  Chancellor  before  the  stat- 
ute, and  had  been  frequently  exercised,  de- 
clares it  to  be  a  prerogative  power,  and  saya; 
"The  King,  as  parms  patria,  bos  a  right  by 
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Us  proper  ofl^r  (the  attorney-^neral),  to 
call  upon  the  several  courts  of  justice,  accord- 
ing to  the  nature  of  their  several  jurisdictions, 
to  see  that  right  is  done  to  his  subjects  who  are 
incompetent  to  act  for  themselves,  as  in  the 
case  of  charities  and  other  casee." 

Besides,  if  it  could  be  shown  that  at  some  re- 
mote period  of  time  the  court  of  chancery  exer- 
cised this  power  as  a  part  of  its  ordinary  juris- 
dictioD  as  a  court  of  equity,  it  would  not  influ- 
ence the  coustruction  of  the  words  used  in  the 
Constitution.  For  at  the  time  that  instrument 
was  adopted,  it  was  universallv  admitted  by 
the  jurists  in  England  and  in  this  country,  as 
will  appear  by  the  references  above  made,  that 
this  extraordinary  and  unregulated  power  in 
relation  to  charities  was  not  judicial,  and  did 
not  belong  to  the  court  as  a  court  of  equity. 
The  Constitution  of  the  United'States,  as  I  have 
before  said,  grants  only  judicial  power  at  law 
and  in  equity  to  its  courts;  that  is,  the  powers 
at  that  lime  understood  and  exercised  as 
jadicial,  in  the  courts  of  common  law  and 
equity  in  England.  And  it  must  be  construed 
acconling  to  the  meaning  which  the  words 
used  ct>nveyed  at  the  time  of  its  adoption;  and 
the  grant  of  power  cannot  be  enlarged  by  re- 
sorting to  a  jurisdiction  which  the  court  of 
chancery  in  fingland,  centuries  ago,  may  have 
claimed  as  a  part  of  its  ordinary  judicial  pow- 
er, hut  which  had  been  abandoned  and  repu- 
diated as  untenable  on  that  ground,  by  the 
court  itself,  long  before  the  Constitution  was 
adopted. 

Cases  may  arise  in  a  circuit  court  of  the  Uni- 
ted States,  in  which  it  would  be  necessary  to 
decide  whether  the  English  doctrine,  as  to  chari- 
ties, was  founded  on  the  statute,  or  was  a  part 
of  tlie  law  of  England  before  the  statute  was 
passed.  And  in  a  suit  by  an  heir  or  refvesenta- 
tion  of  the  testator  (authorized  from  his  place 
of  residence  to  sue  in  a  court  of  the  United 
Slates),  to  recover  property  or  money  bequeathed 
to  a  charity,  the  court  must  of  necessity  ex- 
amine whether  the  twquest  was  valid  or  not  by 
the  laws  of  the  State,  and  barred  the  claim  of 
the  heir  or  representative.  And  if  in  such  a 
case  it  appeared  that  the  State  had  not  adopted 
the  statute,  it  would  be  necessary  to  inquire 
whether  the  law  in  relation  to  these  bequests 
was  a  part  of  th6  common  law  before  the  stat- 
ute, and  administered  as  such  by  the  English 
court  of  chancery,  and  whether  it  had  been 
adopted  by  the  State  as  a  part  of  its  common 
law.  For  the  prerogative  powers  of  the  English 
Crown  in  relation  law  to  minors,  idiots  or  luna- 
tics, and  charities,  are  a  part  or  the  common 
law  of  England ;  and  the  people  of  any  State, 
who  deenud  it  proper  to  do  so,  might  vest 
these  powers  in  the  courts  of  the  State. 

Such  an  inquiry  was  necessary  in  the  case  of 
Vidal  V.  Oirard'i  Exeeutort,  and  of  Whaler  v. 
Smith.  Bat  the  question  of  jurisdiction  Is  a 
very  different  one  when  a  court  of  the  United 
Slates  is  called  upon  to  execute  the  duties  of  the 
aovereignty.the  iitate,and  to  take  upon  itself  the 
discretionary  powers  which,  if  they  exist  at  all 
by  its  common  law  or  statutes,  belong  to  the  of- 
Bcial  representatives  of  the  parent  patria,  that 
ia,  the  state  sovereignty.  And  in  the  case  of  the 
Baptitt  AMocidtion  v.  Hart,  although  the  court 
did  not  expressly  deny  its  jurisdiction  to  estab- 
Hih  the  charity,  if  it  had  been  valid  by  the 
fee  17  How. 


laws  of  Virginia,  yet  it  expressed  its  doubts 
upon  the  subject,  saying  that  the  question 
could  only  arise  where  the  attorney-general  was 
a  party. 

For  these  reasons  a  court  of  chancery  of  the 
United  States  must,  in  my  opinion,  deal  with 
bequests  and  trusts  for  charity  ~as  they  deal 
with  bequests  and  trusts  for  other  lawful  pur- 
poses; and  decide  them  upon  the  same  princi- 
ples and  by  the  same  rules.  And  if  the  object 
to  be  benefited  is  so  indefinite  and  so  vague- 
ly described,  that  the  bequest  could  not  be  sup- 
ported in  the  case  of  an  ordinary  trust,  it  can- 
not be  established  in  a  court  of  the  United 
States  upon  the  ground  that  it  is  a  charity. 
And  if,  from  any  cause,  the  eettui  que  trust,  in 
an  ordinary  case  of  trust,  would  be  incapable 
of  maintaining  a  suit  in  equity  to  establish  his 
claim,  the  same  rule  must  be  applied  where  the 
charity  is  the  object,  and  the  complainant 
claims  to  be  recognized  as  one  of  its  benefi- 
ciaries. 

I  concur,  therefore,  in  affirming  the  judg- 
ment of  the  circuit  court,  dismissing  the  bill; 
but  I  concur  upon  the  ground  that  the  court 
had  no  jurisdiction  of  the  case  stated  by  the 
complainant,  and  express  no  opinion  as  to  the 
validity  or  invalidity  of  this  bequest,  whether 
in  this  respect  it  be  governed  by  the  laws  of 
Pennsylvania  or  of  South  Carolina. 

.  Mr.  Jutliee  Daniel: 

Whilst  I  concur  in  the  decision  of  this  court 
in  affirming  the  decree  of  the  circuit  court  dis- 
missing the  bill  of  the  appellants,  in  portions  of 
the  argument  by  which  this  court  have  come  to 
their  conclusion,  I  cannot  concur.  In  express- 
ing my  dissent,  I  shall  not  follow  the  protracted 
argument  througboat  "its  entire  length;"  my 
purpose  is,  chiefly,  to  free  myself  on  any  fut- 
ure occasion  from  the  trammels  of  an  assent, 
either  expressed  or  implied,  to  what  are  deemed 
by  me  the  untenable,  and  in  this  case  the  irrel- 
evant, positions  which  that  argument  pro- 
pounds. 

I  readily  admit  that  the  courts  of  chancery  of 
the  United  States  are  vested  with  no  preroga- 
tive power,  can  exercise  no  power  or  function 
similar  to  those  derived  to  the  Lord  Chancellor 
in  England,  either  by  commission  under,  the 
sign  manual  of  the  Icing,  as  parents  patria,  or 
in^the  application  of  the  often  abused  and  op- 
pressive doctrine  of  ey  press,  or  in  virtue  of  the 
Statute  of  43  Elizabeth.  But  this  concession, 
taken  in  its  broadest  extent,  by  no  means  estab- 
lishes the  inference  that  the  court  of  chancery 
in  England  as  a  court  of  equity  by  the  virtue 
of  its  inherent,  and  if  may  so  speak,  constitu- 
tional powers,  apart  from  the  prerogative  and 
apart  from  the  Statute  of  Elizabeth  could  not 
take  jurisdiction  of  trusts,  either  in  the  estab- 
lishment or  maintenance  of  those  trusts,because 
they  expressed  or  implied  a  charitable  end  or 
purpose,  or  because  the  charitable  objects  were 
not  defined  with  perfect  precision.  Ajid  if  such 
a  power  inhered  and  existed  constitutionally  in 
the  court  of  chancery  in  England  as  a  court  of 
equity,  does  it  not  follow,  ex  eonsequenti, 
that  the  Constitution  and  laws  of  the  United 
States,  constituting  the  courts  of  equity  of  the 
United  States  with  express  reference  to  the 
cliaracter  and  functions  of  the  court  of  chancery 
w  a  court  of  equity,  in  England,  have  conferred 
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upon  the  fomer  the  regular  inherent  powers 
of  the  lattcrT 

Much  of  the  learned  and  elaborate  opinion  of 
this  court  delivered  by  the  late  Jiutust  Story, 
in  the  case  of  Vidal  t.  Girard"!  SteetUm-B, 
'i  How.,  127,  nay,  the  great  end  and  stress  of 
that  opiuion.as  correctly  apprehended.consisted 
in  the  maintenance  of  the  position  that,  apart 
from  the  prerogative  power  with  which  the 
Lord  Chancellor  was  clothed,  and  independent- 
ly of  the  Statute  of  Elizabeth,  and  long  anterior 
to  the  enactment  of  that  Statute,  wherever  there 
was  a  devise  or  bequest  to  a  person,  natural  or 
artiflcal,  capable  of  taking  and  a  beneficiary  un- 
der the  devise  or  bequest  sufficiently  certain 
and  defined  to  be  made  the  recipient  of  such  a 
gift,  the  Court  of  Chancery,  in  the  exercise  of 
Its  regular  and  inherent  jurisdiction  as  a  court 
of  equity  in  relation  to  trusts  (one  of  the  great 
heads  of  equity  jurisdiction),  would  establish 
and  protect  such  devise  or  bequest,  even  in 
cases  where  the  objects  thereof  were  somewhat 
vague  in  their  character  and  although  such 
devise  contained  a  charity.  To  this^ezpress 
point,  too,  are  the  numerous  decisions  produced 
by  the  industry  of  the  learned  and  able  and 
distinguished  counsel  for  the  devisee,  as  the  re- 
sult of  the  researches  made  in  the  records  of 
the  Chancery  Court,  by  a  commission  created 
under  the  authority  of  the  British  Parliament. 
Indeed,  the  decision  of  this  court  in  the  case  of 
Vidai  V.  Oirard's  Ex'rs,  would  seem  to  be  in- 
comprehensible and  without  purpose,  unless  in- 
terpreted as  asserting  and  maintaining,  both 
upon  reason  and  authority,  the  regular  juris- 
diction of  equity  over  devises,  wherever  the 
devisee  was  capable  of  taking,  and  the  ben- 
eficiaries were  suSlciently  defined  to  render 
the  directions  of  the  testator  practicable,  al- 
though these  directions  declared  or  implied  a 
charity. 

It  is  somewhat  curious  to  observe  that  the 
opinion  of  Lord  Redesdale,  in  the  case  of  The 
Attorney  OenercUv.T/ie  Mayor  of  DubUn,  1  BIL, 
Sl^,  is  appealed  to  in  support  of  the  doctrine 
now  promulged,  when  that  same  case  is 
avouched  and  relied  on  in  the  case  of  VidcU  v. 
Oirard't  Ex'rt,  in  support  of  the  legitimate  and 
regular  powers  of  the  courts  of  equi^.  This 
application  of  the  language  of  Lord  Itedesdale 
would  seem  to  grow  out  of  the  simple  fact  that 
in  the  case  before  him  the  Attorney-General  was 
a  party.  But  what  is  the  declaration  of  his 
Lordship,  in  reference  to  the  power  of  a  court  of 
equity  over  subjects  like  the  one  under  his  con- 
sideration? After  denying  that  the  Statute  of 
Blizabetb  created  any  new  law,  and  asserting 
that  it  only  created  a  jurisdiction  merely  ancil- 
lary to  that  previously  existing  in  the  Chan- 
cery Court,  he  observes  that  the  proceedings 
under  that  commission  were  still  subject  to  ap- 
peal to  the  Lord  Chancellor,  and  he  might  re- 
verse or  affirm  what  had  been  one,  or  makesuch 
order  as  he  might  think  fit,  reserving  the  con- 
trolling jurisdiction  of  the  Court  of  Chancery 
as  it  existed  before  the  Statute.  He  then  con- 
tinues as  pointing  out  a  different  mode  of  effecV 
ing  the  same  objects,  and  from  a  different 
source  of  power,  to  declare,  that  the  same  thing 
might  be  done  by  the  Attorney-Oeneral  by  in- 
formation, in  virtue  of  the  prerogative. 

So,  too,  it  is  affirmed  by  this  court,  nemiiu 
eontradieente,  in  the  case  of  Vidai  t.  Oirard'i 
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Bifrt,  that  Lord  Chancellor  Sugden,  in  the  case 
of  Ttte  Ineorporated  Society  v.  Jiie/uird$,  1  Dru. 
&  War.,  268,  upon  a  full  survey  of  all  the  au- 
thorities where  the  point  was  directly  before 
him,  held  the  same  doctrine  as  Lord  Red^ale, 
and  expressly  decided  that  there  was  an  inher- 
ent jurisdiction  in  equity  in  cases  of  charity, 
anterior  to  and  independently  of  the  Statute  of 
Elizabeth. 

Upon  a  just  understanding  of  the  opinion  of 
the  court  in  the  case  of  Vidal  v.  Oirard'i  Ex'rt, 
and  of  the  Interpretation  given  in  that  opinion 
to  the  English  authorities  relied  on,  it  seems 
impossible  to  escape  from  the  conclusions  that 
devises  to  persons  capable  of  taking  in  trust  for 
beneficiaries  sufficiently  defined,  and  for  pur- 
poses neither  illegal  nor  immoral,  and  where 
there  exist  no  objections  to  parties  such  as 
would  exclude  the  jurisdiction  of  the  courts  in 
other  cases,  the  courts  of  the  United  States  as 
courts  of  equity,  in  the  exercise  of  regular,  in- 
herent equity  powers  in  relation  to  trusts,  will 
sustain  and  enforce  such  devises.  These  con- 
clusions seem  to  follow  inevitably  from  the  rul- 
ing of  this  court  in  the  case  of  Vidal  v.  Oirard't 
Ex'rs.  Indeed,  they  seem  to  be  coniprised  with- 
in the  literal  terms  of  that  decision ;  and  the  de- 
cision now  made  seems  to  me  incomprehensible, 
unless  understood  as  designed  to  overrule  that 
case,  and  every  authority  from  the  English 
chancery  cited  and  commented  upon  in  its  sup- 
port. For  such  an  assault  upon  the  previous  de- 
cision of  this  court,  wielding  a  blow  so  trench- 
ant and  fatal  at  one  great  and  acknowledged 
head  of  equity  jurisprudence,  the  head  of  trusts, 
mymind  is  not  prepared. 

There  is  a  principle,  and,  in  my  opinion,  the 
correct  principle,  on  which  the  decision  of  this 
court  may  be  placed,  without  the  innovation 
which  is  objected  to.  It  is  that  on  which  mv 
concurrence  in  the  decree  of  this  court  is  found- 
ed, and  one,  too,  which  steers  entirely  clear  of 
what  is  b^  me  deemed  exceptionable.  That 
principle  is  this:  that  by  the  will  of  Frederick 
Kohne,  the  devisees  in  trust  were  clothed  with 
a  merely  naked  power,  to  be  exercised  by  them 
as  the  special  and  exclusive  depositaries  of  the 
testator  s  confidence,  and  that  power  to  be  de- 
pendent on  conditions  upon  which,  and  on 
which  alone,  they  should  have  authority  to  act. 
In  the  progress  of  events  to  which  the  devise 
was  necessarily  incident,  the  powers  to  be  created 
and  to  be  executed  by  the  devisees  in  trust,  have 
become  impracticable  and  void.  These  deposi  ■  ■ 
taries  of  the  testator's  confidence  are  all  dead. 
The  conditions  on  which  their  powers  were 
made  dependent,  never  did  occur,  and  can  by 
no  pmsibility  ever  occur.  It  follows,  therefore, 
that,  in  conformity  with  the  will,  there  is  no 
person  who  can  act,  and  no  subject  to  be  acted 
upon,  and  no  beneficiaries  of  the  contemplated 
action.  My  opinion  therefore  is,  that  the  de- 
vise has  la{Med,  or  rather,  that  no  right  ever 
came  into  existence  under  it:  that  nothing  was 
ever  passed  by  it  from  the  estate,  wbicn  de- 
scends, of  course,  to  the  testator's  heirs. 

Decree  of  the  Cireuit  Court  aj/irmed,  with 
eottt. 
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THE  WIDOW  AND  HEIRS  OF  BENJA- 
MIN POYDRA8  DE  LA  LANDE.  Pl'ff*  in 
Br.. 

THE  TREASURER  OP  THE  STATE  OF 
LOUISIANA. 

(See  8.  C,  17  How..  1-8.) 

Writ  of  error,  citation,  hoa  nerted — on  officer, 
not  on  State. 

The  Treasurer  of  Louisiana  brought  prooeedinir 
in  State  Court  to  collect  a  tax.  and  obtained 
Judirnent :  on  writ  of  error  by  defendant,  held  that 
the  citation  was  properly  served  on  the  Treasurer, 
and  not  on  the  Cblef  Executive  Haifistrate  and 
Attomey-Q«neral. 

The  T^surer  Is  tbe  "adverse  party"  and  not  the 
State,  and  tbe  party  to  the  record,  under  tbe  lOth 
rale  of  this  court,  and  chapter  20  of  the  Judiciary 
Aet  of  17W. 

Arfftud  Jan'y  19, 185/i.    Decided  Jany.  iS,  1855. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Louiriana. 

The  case  is  stated  by  the  court. 

Motion  to  dismiss  the  case  on  the  ground  that 
the  State  is  the  real  party,  and  that  the  citation 
should  tiave  been  served  on  the  Qovemor  and 
k\  tomey -General . 

Mr.  J.  P.  Benjamin  for  the  plaintiffs  in 
error.  Mr.  Loola  Janln  for  the  defendant  in 
Error. 


Ur.  Chief  JuOiee  Taaey  delivered  the  opin- 
ion of  the  court : 

This  case  is  brought  here  by  writ  of  error  di- 
rected to  the  Supreme  Court  of  the  State  of 
Louisiana,  under  the  25th  section  of  the  Act  of 
17S9. 

It  appears  that  a  proceeding  was  instituted 
in  the  State  Court  by  the  Treasurer  of  the 
Slate  to  recover  certain  taxes,  alleged  to  be  due 
from  the  plaintiffs  in  error  under  a  law  of  Loul- 
nsD&,  which  imposes  a  tax  of  ten  per  cent,  upon 
the  amount  of  property  inherited  by  aliens  in 
that  State. 

The  payment  of  the  tax  was  resisted  bv  the 
plaintiffs  in  error;  but  the  case  was  flnally  de- 
cided against  them  in  the  Supreme  Court  of 
Louiriana;  and  they  thereupon  brought  this 
writ  of  error,  upon  tbe  ground  that  the  author- 
ity exercised  under  the  state  law  was  contrary 
10  tbe  Coiistitution  and  Treaties  of  the  United 
SUtes. 

Tbe  citation  required  by  the  Act  of  1789,  was 
served  on  the  Treasurer,  by  whom  and  in  whose 
name  as  Treasurer,  the  proceedings  had  been  in- 
stituted and  conducted,  and  in  whose  favor  the 
judgment  was  entered. 

A  motion  is  now  made  to  dismiss  this  writ  of 
error  upon  the  ground  that  the  State  is  the  real 
party  to  the  suit  in  the  name  of  the  Treasurer; 
and  that  the  citation  ought,  therefore,  to  have 
been  served  on  the  Chief  Executive  Magistrate 
and  A.ttoniey-(}eneral  of  the  State,  according 
to  the  provisions  of  the  10th  rule  of  this  court. 

But  that  rule  applies  to  those  cases  only  in 
vhich  the  State  is  a  party  on  the  record.  It  is 
iateaded  to  point  out  the  oflScers  who  shall  be 
held  to  represent  the  State  '#hen  process  is  is- 
soi'd  against  it.so  far  as  the  service  of  the  process 
i>  concerned.  The  only  mode  in  which  a  state 
can  be  cited  to  appear  is  by  serving  the  process 
8«e  17  How. 


on  some  one  or  more  of  its  officers;  and  those 
above  named  in  the  rule  were  considered  by  the 
court  to  be  its  appropriate  representatives  in  a 
summons  or  citation  to  appear  in  this  court. 

But  the  citation  must  be  directed  to  the  par- 
ty on  the  record,  and  served  on  him.  And 
when  an  officer  of  the  State  is  the  party  prose- 
cuting the  suit  for  the  State,  the  citation  must 
be  served  on  him.  In  lliis  case  a  notice  or  cita- 
tion on  the  Chief  Executive  Officer  or  Attorney- 
General  would  not  be  sufficient.  For  the  Treas- 
urer is  the  person  who  has  obtained  the  judg- 
ment, and  has  the  right  to  receive  the  money. 
He  is  the  actor;  the  plaintiff  in  the  suit.  And 
the  Chief  Executive  Officer  and  Attorney-Gen- 
eral do  not  represent  him,  and  may  or  may  not 
support  his  proceedings. 

This  rule  of  practice  has  been  uniformly  fol- 
lowed in  this  court.  There  have  been  many 
cases  in  which  an  officer  of  the  State  actiue  in 
behalf  of  tbe  State  has  been  one  of  the  parties. 
And  the  10th  rule  has  never  been  applied 
to  a  case  of  that  kind;  and  the  citation  has 
always  been  served  on  the  officer,  whether  con- 
ducting the  proceedings  in  hisown  name,  or  that 
of  his  office.  The  practice  is  founded  upon  the 
language  of  the  Act  of  1789,  ch.  20,  which,di- 
rects  the  "adverse  party"  to  be  cited,  on  a  writ 
of  error  or  appeal.  The  "adverse  party"  is  the 
one  which  appeared  in  the  suit,  and  who  pros- 
ecuted or  defended  it.  and  in  whose  favor  the 
judgment  was  rendered,  which  the  plaintiff  in 
the  writ  of  error  seeks  to  reverse. 

The  motion  to  dismiss  this  writ  of  error  must 
therefore  be  overruled. 

Motion  to  dismite  overruled. 


JOHN  G.  SHIELDS 
«. 
ISAAC  THOMAS,  and  MARY,  his  Wife; 
NANCY  PIRTLE.  JOHN  B.  GOLDS- 
BURY,  THOMAS  STARKS,  anb  ELIZ- 
ABETH, his  Wife;  JAMES  PICKET, 
AND  ANN,  his  Wife. 

(Sec.  8.  C,  17  How..  8-6.) 

Jurisdiction — mffldent  if  aggregate  judgment 
i»  oner  |3,000,  though  to  be  apportioned  among 
teveral. 

Where  tbe  representatives  of  a  deceased  intestate 
recover  in  the  court  t>elow  a  judgment  against  tho 
administrator  for  over  S2.(X)0,  under  the  same  title, 
and  for  a  cnintnon  and  undivided  interest,  this 
court  bas  jurisdiction,  although  the  amount  de- 
creed to  be  distributed  to  each  representative.  Is  less 
than  t2,000. 

Ai^ued  Jan'y  19,  1855.  Decided  Jan'y  US,  1855. 

APPEAL  from  the   District  Court  of  tbe 
United  States  for  the  Northern  District 
of  Iowa. 

The  bill  in  this  case  was  filed  in  the  Dis- 
trict Court  of  the  United  States  for  the  North- 
ern District  of  Iowa,  exercising  the  powers  of 

NOTB.— Jur(«M<r(io»  of  V.  S.  Supreme  Court  de- 
pendent im  amount ;  Interest  eannut  be  added  to  gtve 
jurlMtictimt ;  hnu>  value  of  thing  demanded  may  be 
ahown:  what  cases  revteuxibU  without  regard  tt>  sum 
in  controversy.  See  note  to  Gordon  v.  Ogden.  8  Pet., 
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a  circuit  court,  by  the  appellees,  on  a  foreign 
decree,  to  recover  certain  sums  of  money  al- 
leged to  be  due  tlie  Tsrious  complainants.  The 
decree  of  the  court  below  having  been  in  favor 
of  the  camplainants,  the  defendant  took  an 
appeal  to  this  court. 

A  farther  statement  appeirs  in  the  opinion 
of  the  court,  on  motion  to  dismiss. 

JIfr.  B.  H.  OUlett  for  appellant. 

Mr.  Pl»tt  Smith  for  appellees. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  from  the  decree  of  the  Dis- 
trict Court  of  the  United  States,  exercising  the 
powers  of  a  circuit  court  for  the  District  of 
Iowa.  A  motion  has  been  made  on  behalf  of 
Isaac  Thomas,  one  of  the  appellees,  to  dismiss 
it  upon  the  ground  that  the  sum  in  contro- 
versy with  him  is  less  than  |2,000. 

The  facts  in  the  case  may  be  stated  in  a  few 
words  so  far  as  they  are  material  to  the  decision 
of  the  motion. 

John  Gk>ldsberry,  of  Kentucky,  died  intestate, 
leaving  a  large  personal  estate,  to  which  the  pres- 
ent appellees  together  with  other  persons  named 
in  t^ie  proceedings  were  entitleid  as  his  legal 
representatives  in  the  proportions  set  out  in  the 
proceedings.  The  widow  of  Goldsberry  obtained 
letters  of  uiministration  on  his  estate,  and  after- 
wards intermarried  with  Shields,  the  appellant, 
who  thereby  obtained  possession  of  the  proper- 
ty of  the  deceased. 

The  representatives  of  John  Goldsberry  (of 
whom  Isaac  Thomas,  in  right  of  his  wife.  Is  one) 
filed  a  bill  in  the  Chancery  Court  of  Kentucky 
against  Shields,  charging  that  he  bad  converted 
to  his  own  use  a  large  amount  of  the  property, 
to  which  these  representatives  were  entitled. 
And  in  that  proceeding  they  obtained  a  decree 
against  him  for  a  large  sum  of  money ;  the  shares 
of  the  respective  complainants  being  appor- 
tioned to  them  in  the  decree;  and  the  appellant 
was  directed  to  pay  to  each  the  specific  sum  to 
which  he  was  entitled,  as  his  proportion  of  the 
property  misappropriated  by  Shields. 

The  appellant  Shields  lived  in  Iowa  when  this 
decree  was  made;  and  the  present  appellees, 
who  are  a  portion  of  the  representatives  of  John 
Goldsberry,  united  in  the  bill  in  equity  now  be- 
fore us  to  enforce  the  decree  of  the  Kentucky 
court;  and  praying  that  Shields  might  be  com- 
pelled to  pay  to  them  respectively  the  several 
sums  decreed  in  their  favor  in  the  proceedings 
in  Kentucky;  and  they  obtained  the  decree 
in  question  according  to  the  prayer  of  their 
bill. 

The  whole  amount  recovered  against  Shields 
in  the  proceeding  in  Iowa  exceeds  |3,000.  But 
the  sum  alloltca  to  each  representative  who 
joined  in  the  bill  was  less.  And  the  motion  is 
made  to  dismiss,  upon  the  ground  that  the  sum 
due  to  each  complainant  is  severally  and  specif- 
ically decreed  to  him ;  and  that  the  amount  thus 
decreed  is  the  sum  in  controversy  between  each 
representative  and  the  appellant;  and  not  the 
whole  amount  for  which  he  has  been  held  liable. 
And  if  this  view  of  the  matter  in  controversy 
be  correct,  the  sum  is  undoubtedly  below  the 
jurisdiction  of  the  court,  and  the  appeal  must 
be  dismissed. 

But  the  court  think  the  matter  in  contro- 
versy in  the  Kentucky  court  was  the  sum  due  to 


the  representatives  of  the  deceased  collectively, 
and  not  the  particular  sum  to  which  each  was 
entitled,  when  the  amount  due  was  distributed 
among  them  according  to  the  laws  of  the 
State.  They  all  claimed  under  one  and  the 
same  title.  They  had  a  common  and  undivided 
interest  in  the  claim:  and  it  was  perfectly 
immaterial  to  the  appellant,  how  it  was  to  be 
shared  among  them.  He  had  no  controversy 
with  either  of  them  on  that  point ;  and  if  there 
was  any  difiSculty  as  to  the  proportions  in 
which  they  were  to  share,  the  oispute  was 
among  themselves,  and  not  with  him. 

It  is  like  a  contract  with  several  to  pay  a  sum 
of  money.  It  may  be.  that  the  money  when 
recovered  is  to  be  divided  between  them  in 
equal  or  unequal  proportions.  Yet  it  a.  con- 
troversy arises  on  the  contract,  and  the  sum  in 
dispute  upon  it  exceeds  |2,000,  an  appeal  would 
clearly  lie  to  this  court,  although  the  interest  of 
each  individual  was  less  than  that  sum. 

This  being  the  controversy  in  Kentucky,  the 
decree  of  that  court  apportioning  the  sum  re- 
covered among  the  several  representatives  does 
not  alter  its  character  when  renewed  in  Iowa. 
So  far  as  the  appellant  is  concerned,  the  entire 
sum  found  due  by  the  Kentucky  court  is  in  dis- 
pitte.  He  disputes  the  validity  of  that  decree, 
and  denies  his  obligation  to  pay  any  part  of  the 
money.  And  if  the  appellees  maintain  their 
bill,  be  will  be  made  liable  to  pay  the  whole 
amount  decreed  to  them.  This  is  the  contro- 
versy on  his  part,  and  the  amount  exceeds  $2,000. 
We  think  the  court,  therefore,  has  jurisdiction 
on  the  appeal. 

The  cases  referred  to  stand  on  different  prin- 
ciples. The  case  of  CWeeer  et  al.  v  Alexander  et 
tl.,  4  Pet.,  148,  was  a  suit  for  a  seamen's  wages. 
And  although  the  crew  are  allowed  by  law  (for 
the  sake  of  convenience  and  to  save  costs)  tu 
join  in  a  suit  for  wages,  yet  the  right  of  each 
senman  is  separate  and  distinct  from  his  Asso- 
ciates. His  contract  is  separate,  and  his  recov- 
ery does  not  depend  on  the  recovery  of  others, 
but  rests  altogether  upon  its  own  evidence  and 
merits.  And  he  does  not  recover  a  portion  of 
the  common  fund  to  be  distributed  among  the 
claimants,  but  the  amount  due  to  himself  on  his 
own  separate  contract.  The  case  of  Rich  et  al. 
V.  Lambert et<U..  12  How.,  852,  wasdccided  on 
the  same  grbund.  The  several  shippers  who 
owned  the  goods  which  had  been  damaged, 
had  no  common  interest  in  the  goods.  The 
interest  of  each  was  separate,  and  his  con- 
tract of  affreightment  separate.  And  the  libel 
of  each  was  upon  his  own  contract  with  the 
ship  owner,  and  for  his  own  individual  and  sep- 
arate property. 

The  cases  of  Stratton  v.  Jarvi*  &  Srotim,  8 
Pet.,  8;  and  of  i^^r  v.  Plaee.  11  How.,  625. 
were  both  salvage  cases,  where  the  property  cif 
each  owner  is  chargeable  with  its  own  antount 
of  salvage.  The  salvage  service  is  entire;  but 
the  goods  of  each  owner  are  liable  only  for 
the  salvage  with  which  they  are  charged,  and 
have  no  common  liability  for  the  amounts  due 
from  the  ship  or  other  portions  of  the  cargo.  It 
is  a  separate  and  distinct  controversy  between 
himself  and  the  salvors;  and  not  a  common  and 
undivided  one,  for  which  the  property  is  joint- 
ly liable. 

The  cases  relied  on  are  therefore  distini^ish- 
abte  from  the  one  before  us;  and  the  motion  to 
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dismia  for  want  of  jurisdiction  must  be  over- 
ruled. 
Motion  to  ditmit*  ovemtUd. 

8.C.,— 18How.,»8. 

Clted-18  How„  Ml;  U  Otto,7lie. 


8EBRA.  M-  BOGA.RT,  WILLIAM  J.  WIL- 
COX. AKD  LEONARD  F.  FITCH.  Libel- 
ants. 

V 

THE  STEAMBOAT  JOHN  JAY,  Her 
Tackle,  &c.,  Oeorse  Looan,  Claimant. 

(See  8.  C.  17  How.,  889-403.) 

Court  of  admirnUy—jHrudietion — mortyage  of 
thip. 

A  otmrt  of  admiralty  has  no  jurisdiction  to  de- 
cree the  sale  of  a  ship  for  an  unpaid  mortgage;  and 
cannot,  on  that  account,  declare  a  ship  to  be  the 
propertr  of  the  mortgagees  and  direct  the  posses- 
^n  of  her  to  be  given  to  them. 

APPEAL  from  the  Circuit   Court   of  tlie 
United  States  for  tiie  Southern  District  of 
New  York. 

On  December  18,  1850.  appellants  filed  their 
libel  in  r«m  in  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York, 
against  the  Steamboat  "  John  Jay  "  to  enforce 
payment  of  a  certain  note  secured  by  mortgage 
on  the  said  boat.  The  claimant  duly  appeareid 
and  filed  his  claim  and  answer,  setting  forth 
his  ownership  and  denying  the  jurisdiction  of 
ttie  court,  because  no  maritime  contract  or  cause 
of  action  was  shown  in  the  libel. 

The  Circuit  Court  having  affirmed  the  decree 
of  the  District  Court,  dismissing  the  libel,  the 
case  is  now  here  on  appeal. 

Me*m.  F.  B.  Cattingp,  Logan,  and  Fran- 
ce* Byrne,  for  the  appellee: 

First.  The  District  Court  in  Admiralty 
had  no  jurisdiction  of  the  cause  of  action  set  forth 
in  the  libel,  it  not  being  a  maritime  contract, 
ta  a  maritime  cause  of  action,  or  dependent  on 
maritime  risk. 

Hnrry  v.  The  Ship  John  &  Alice,  1  Wash., 
iSS;  The  Steamboat  Orleans  y.  Phabu*.  11  Pet., 
175;  The  Alio*,  a  Hagg.  Adm.,  48,  78;  Abb. 
on  8b.,  old  paging.  153,  new,  306. 

Second.  A  Court  of  Admiralty  has  no  power 
to  enforce  payment  of  a  mortgage. 

The  Doicthorpe,  2  W.  Rob.,  88;  The  High- 
lander, 2  W.  Rob.  109;  Leland  v.  The  M«lora, 
2Woodb.  &M..  87,  92.  118, 

Neither  has  it  jurisdiction  to  decree  posses- 
sion, as  between  mortgagee  and  mort^gor. 

The  Fruit  iVesspow.a Hagg.,  181 ;  The  Nept- 
Kiu,  8  Hagg.,  182. 

An  inqidry  as  to  the  mortgagee's  right  of 
possession  necessarily  involves  an  accounting 
ander  the  mortgage,  and  a  Court  of  Admiralty 
does  not  hold  cognizance  of  action  for  an  ac- 
count. The  remedy  appertains  to  a  court  of 
equity  exclusively. 

The  Nea  Orieant  v.  Phabm,  11  Pet.,  176, 

Jfr.  Juetiee  Wayae  delivered  the  opinion 
of  the  court: 

We  will  confine  ounelvea  in  this  opinion  to 
6«  17  How. 


the  inquiry,  whether  or  not  a  Court  of  Admi- 
ralty has  jurisdiction  to  decree  the  sale  of  a 
ship  for  an  unpaid  mortgage,  or  can,  on  that 
account,  declare  a  ship  to  be  the  property  of 
the  mortgagees,  and  direct  the  possession  of 
her  to  be  g^ven  to  them.  The  questions  of 
pleading  nude  in  the  case,  and  the  other 
points  argued,  we  shall  not  notice.  The  con- 
clusion at  which  we  have  arrived  makes  that; 
unnecessaiy. 

Tlie  libelants  were  the  owners  of  the  steamer 
John  Jay.  They  sold  her  to  Joseph  McMurray 
for  the  sum  of  $6,000;  $1,000  in  cash,  and  the 
residue  of  $5,000  upon  a  credit,  for  which 
promissory  notes  were  given,  payable  to  their 
order,  in  three,  six,  nine,  twelve,  fifteen,  eigh- 
teen, twenty-one,  and  twenty-four  months. 
On  the  day  of  sale,  McMurray.  the  purchaser, 
executed  in  a  single  deed,  containing  the  whole 
contract  between  himself  and  the  libelants,  a 
transfer  of  the  boat  to  the  latter  as  a  security 
for  the  payment  of  his  notes,  with  the  proviso 
"  that  this  instrument  is  intended  to  operate 
only  as  a  mortgage  to  secure  the  full  and  just 
payment  of  the  eight  promissory  notes  given 
in  consideration  of  the  purchase  money  of  said 
vessel  or  steamboat."  McMurray  failed  to  pay 
the  second  note.  Upon  such  failure  the  libel 
was  filed.  The  libelants  set  up  the  contract; 
allege  that  it  was  to  operate  as  a  mortgage  to 
secure  the  payment  of  McMurray 's  notes; 
state  his  fauure  to  pay  the  second  note; 
claim,  in  the  5th  article  of  their  libel,  that 
McMurray's  failure  to  pay  had  revestea 
them  with  the  title  to  the  boat,  and  that 
McMurray's  had  become  forfeited,  from  his 
non-compliance  with  the  condition  contained 
in  the  contract  of  sale.  Their  prayer  is,  that 
they  mav  have  a  decree  for  the  amount  of 
the  unpaid  purchase  money,  with  interest  and 
costs,  and  that  The  John  Jay  and  her  equip- 
ments may  be  condemned  to  pay  the  same. 
Afterwards,  upon  their  appeal  in  the  Circuit 
Court,  they  moved  to  amend  their  libel  by  in- 
serting the  words,  "  or  that  the  steamboat 
John  Jay  may  be  decreed  to  be  their  property, 
and  the  possession  be  directed  to  be  delivered 
to  them." 

To  this  libel  Qeorge  Logan,  by  wav  of  answer, 
put  in  aclaimof  ownership  of 'The  John  Jay.  by 
a  bona  fide  purchase  from  McMurray ;  and  he  fur, 
ther  denies  the  jurisdiction  of  the  court,  upon 
ground  that  the  contract  between  the  libelants 
and  McMurray  was  not  maritime,  or  a  case  of 
admiralty  and  maritime  jurisdiction.  It  ap- 
pears that  McMurray  had  received  the  posses- 
sion of  the  boat;  that  she  had  been  enrolled  at 
the  custom  house  in  his  name;  that  he  first  sold 
one  fourth  of  her  to  Logan,  and  afterwards,  on 
the  3d  December,  executed  a  bill  of  sale  for  the 
whole  of  her  to  Logan,  which  was  recorded  in 
the  custom-house;  and  that  thereupon.  The 
John  Jay  was  enrolled  and  licensed  in  the  name 
of  Logan. 

Upon  the  hearing  of  the  cause  in  the  district 
court,  the  libel  was  dismissed.  It  was  carried 
by  appeal  to  the  circuit  court,  and  the  judg- 
mentof  thedistrict  courthaving  been afilrmed, 
it  is  now  here  upon  appeal  from  the  circuit 
court.  We  think  that  the  affirmance  of  the 
judgment  of  the  district  court  was  right,  and 
will  here  briefly  give  our  reasons  for  that 
opinion. 
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It  has  been  rejieatedly  decided  in  the  admi- 
rally  and  common  law  courts  in  England,  that 
the  former  have  no  jurisdiction  in  questions  of 
property  between  a  mortgagee  and  tlie  owner. 
No  such  juricdiction  has  ever  been  exercised 
in  tlie  United  States.  No  case  can  be  found 
in  either  country  where  it  has  been  done.  In 
the  case  of  The  Neptune,  3  Hag;;.,  Adm. 
Rep.,  132,  Sir  John  Nicboll,  in  giving  his 
judgment,  observes:  "  Now,  upon  questions 
of  mortgage,  the  Court  of  Admiralty  has  no 
juri»liction,  whether  a  mortgage  is  foreclosed, 
whether  a  mortgagee  has  a  right  to  take  pos- 
session of  a  chattel  personal,  whether  he  is  the 
legal  or  only  the  equitable  owner,  and  whether 
a  right  of  redemption  means  that  a  mortgagee 
is  restrained  from  selling  in  repayment  cf  bis 
debt  till  after  the  time  specified  for  the  redemp- 
tion is  passed,  the  decision  of  these  questions 
belongs  to  other  courts;  they  are  not  within  the 
jurisdiction  or  province  of  the  courts  of  ad- 
miralty, which  never  decide  on  questions  of 
property  between  the  mortgagee  and  owner." 

This  18  not  so,  because  such  a  jurisdiction 
bad  been  denied  by  the  jealousy  of  the  courts 
of  the  common  law.  Its  foundation  is,  that 
the  mere  mortgage  'of  a  ship,  other  than  that 
of  an  hypothecated  bottomry,  is  a  contract 
without  any  of  the  characteristics  or  attend- 
ants of  a  maritine  loan,  and  is  entered  into  by 
the  parties  to  it,  without  reference  to  naviga- 
tion or  perils  of  the  sea.  It  is  a  security  to 
make  the  performance  of  the  mortgagor's  un- 
dertaking more  certain ;  and  whilst  he  contin- 
ues in  possession  of  tlie  ship,  disconnecting  the 
mortgagee  from  all  agency  and  interest  in  the 
employment  and  navigation  of  her,  and  from  all 
responsibility  for  contracts  madeon  her  account. 
Such  a  mortgage  has  nothing  in  it  analogous 
to  those  contracts  which  are  the  subjects  of  ad- 
miralty jurisdiction.  In  such  a  case,  the  ship 
is  the  object  for  the  accomplishment  of  the  con- 
tract, without  any  reference  to  the  use  of  her 
for  such  a  purpose.  There  cannot  be,  then, 
anything  maritime  in  it.  '  A  failure  to  perform 
Eucb  a  contract  cannot  make  it  maritime.  A 
debt  secured  by  the  mortgage  of  a  ship  does 
not  give  the  ownership  of  it  to  the  mortgagee. 
He  may  use  the  legal  title  to  make  the  ship 
available  for  its  payment.  A  legal  title  passes 
conditionally  to  the  mortgagee.  Where  there 
has  been  a  failure  to  pay,  he  cannot  take  the 
ship  manuforti,  but  he  must  resort  either  to  a 
court  of  equity  or  to  statutory  remedies  for 
the  same  purpose  when  they  exist,  to  bar  the 
mortgagor's  right  of  redemption  by  a  fore- 
closure, which  is  to  operate  at  such  time 
afterward,  when  there  shall  be  a  foreclosure 
without  a  sale,  as  the  circumstances  of  the  case 
may  make  it  equitable  to  allow.  Indeed,  after 
a  final  order  of  foreclosure  has  been  signed  and 
enrolled,  and  the  time  fixed  by  it  for  the  pay- 
ment of  the  money  has  passed,  the  decree  may 
be  opened  to  give  further  time,  if  there  arecir- 
cumst^Dces  to  make  it  equitable  to  do  so,  with 
an  ability  in  the  mortgagor  to  make  prompt 
pavment. 

ThomhiU  V.  Manvinn,  7  Eng.  Rep.,  79,  99, 
100. 

Courts  of  Admiralty  have  always  taken  the 
same  view  of  a  mortgage  of  a  ship,  and  of  the 
remedies  for  the  enforcement  of  them,  that 
courts  of  chancery  have  done  of  such  a  mort- 
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gage  and  of  any  other  mortgaged  chattel.  But, 
from  the  organization  of  the  former  and  its 
modes  of  proceeding,  they  cannot  secure  to  the 
parties  to  such  a  mortgage  the  remedies  and 
protection  which  they  have  in  a  court  of  chan- 
cery. They  have,  therefore,  never  taken  ju- 
risdiction of  such  a  contract  to  enforce  its  pay- 
ment, or  by  a  possessorjr  action  to  try  the  title, 
or  a  right  to  the  possession  of  the  ship.  It  is 
true  that  the  policy  of  commerce  aad  its  exi- 
gencies in  England  have  given  to  its  Admiralty 
Courts  a  more  ample  jurisdiction  in  respect  to 
mortgages  of  ships,  than  they  bad  under  its 
former  rule,  as  that  has  been  given  in  this  opin- 
ion. But  this  enlarged  cognizance  of  mort- 
gages of  ships  has  been  given  there  by  Statute 
3  and  4  Vic.  ch.  65.  Until  that  shall  be  done 
in  the  United  States,  by  Congress,  the  rule  in 
this  particular  must  continue  in  the  Admiralty 
Courts  of  the  United  States.as  it  has  been.  We 
affrm  the  decree  of  the  court  below. 

Deetee  of  the  Circuit  Court  affirmed,  leith 
eotti. 

ated-]9Bow.,  S41:  20  How.,  400;  21  Wall.,  588, 
006  ;  1  Ben.,  M6;  S  Ben..  283  :  8  Ben.,  485 ;  8  Ware., 
186,  251 : 1  Low.,  379 ;  3  Blss.,  348;  1  FlIpplD..  48!. 


PETER  J.  BURCHELL,  AppeUant, 

a 

STEWART    C.    MARSH,   ALEXANDER 
FREAR,  AND  WILLIAM  M.  ARBUCKLE. 

(See  8.  C.  17  How..  844-8B9.) 

Ariitratitni — amard,  iehen  »et  ande—fhtud,  eor- 
■   ruption,  or  gron  vUHake. 

Arbitration,  as  a  mode  of  settllnf  disputes,  should 
receive  every  eocoursKement  from  courts  of 
equity. 

To  Induce  the  court  to  mterfere,  there  must  tw 
more  than  error  of  Judirment,  such  as  oorrupttoD, 
or  ffross  mistake,  apparent  on  the  face  of  the 
award,  or  by  the  evidence. 

Every  presumption  Is  In  favor  of  the  award.  It 
cannot  be  Inferred  that  the  arbitrators  went  be- 
yond the  submission,  merely  because  they  may 
have  admitted  Illegal  evidence  about  the  subject 
matter  of  It. 

Altbougrh  this  court  would  not  have  assessed  so 
larore  damnices.  or  so  divided  them,  yet  the  estimate 
of  the  arbitrators  Is  not  sooutrageeusas  to  be  con- 
clusive evidence  of  fraud  or  corruption. 

The  admission  of  witnesses  to  prove  their  esti- 
mate of  damages,  even  If  objected  to,  and  an  error 
of  Judgment.  Is  no  cause  for  settlnr  aside  the 
award. 

Nor  Is  theadrol'slon  of  illegal  evidence,  or  taking 
the  opinion  of  third  persons,  ralsl>ehavIor  In  the 
arbitrators  to  affect  their  award. 

If  they  have  given  their  honest.  Incorrupt  judg- 
ment, on  the  subject  matter  submitted  to  them, 
after  a  full  and  fair  hearing  of  the  parties,  they 
are  bound  by  It;  and  a  Court  of  Chancery  has 
nn  right  to  annul  their  award  liecause  It  thinks  It 
could  have  made  a  better. 

Mr.  Chief  Justice  Tanst  and  Mr.  Justice  Watxc 
did  not  sit  In  this  cause. 

Argved  Jan.  IS,  1854.    Decided  Jan.  tS,  18SS. 

THIS  was  a  bill  filed  in  the  Circuit  Court  of 
the  United  States  for  the  District  of  Illinois 
by  the  present  appellees  against  the  appellant, 

V<yiK.—ArMtTament  and  award.  See  note  to  Car- 
nochan  v.  Christie.  11  Wheat.,  448. 

When  airartUi  will  be  tet  aeide  by  a  court  of  eguiti/t 
and  when  not. 

When  an  award  is  put  In  suit  at  law,  no  extrinsic 
circumstance,  nor  any  matter  of  fact.  deAors,  can 
be  given  In  evidence  to  Impeach  It;  If  it  be  open, 
therefore,  to  any  ol>Jeotion  of  this  Und.  the  defend- 
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for«a  iDJuncUon  to  prevent  the  appellant  from 
miag  upon,  or  taking  advantiMte  of,  a  certain 
awanl  purporting  to  be  made  by  arbitrators  in 
parsiunce  of  a  certain  submission  between  the 
parties;  and  to  Iiare  Uie  said  award  vacated 
•nd  annulled. 

The  submission  and  award  are  admitted  in 
the  pleadings. 

By  the  submission  it  is  recited  that  the  ap- 
pellees being  two  mercantile  firms,  had  sued 
the  appellant  to  recover  certain  debts  alleged  to 
be  owing  by  him  to  the  said  firms  respectively, 
lod  that  appellant  claimed  "  to  have  sustained 
damages  by  reason  of  having  been  sued  by 
Slid  firms  as  aforesaid;"  and  "to  put  an  end  to 
all  further  cootroverties,"  &c.  The  parties 
thereby  submitted  "  all  demands,  suits,  claims, 
causes  of  action,  controversies,  and  disputes 
between  them,"  &c. ;  and  agreed  that  the  ar- 
bitrators should  "  hear  all  matters  of  claim  of 
either  party,  upon  or  against  the  other,  founded 
in  law  or  equity:" and  that  the abtitrators shall 
"  hear  the  proofs  of  the  parties  appertaining 
to  matters  submitted, "  &c. ;  and  that  said  awara 
■hoold  "  direct  and  determine  what,  if  any- 
thing, is  due  or  owing  from  said  Burcbell  to 
the  firm  of  Marsh  &  Frear,"  and  also  "what, 
if  anything,  is  due  from  said  Burchell  to  the 
Arm  of  Frmr  &  Co.,"  or  "what,  if  anythinz, 
should  be  due  from  either,  or  both  of  said  firms 
to  the  said  Burchell,"  and  should  "  award  the 
manner  and  time  of  payment  of  any  such  in- 
debtedness." ' 

The  answer  admits  Burchell's  indebtedness  to 
Marsh  &  Frear,  to  the  amount  of  $3,822  and 
iDteresi,  and  to  Frear  A  Ckt.,  $1,014.80.  being 
less  than  the  amounts  claimed  in  the  bill. 

There  Is  no  pretense  in  the  record  of  any 
debt  by  the  appellees,  or  either  of  them,  to 
Barchell;  nor  of  any  demand  against  them,  or 
either  of  them,  except  such  as  may  have  ac- 
crued by  reason  of  an  alleged  anticipation  of 
the  maturity  of  his  debts  to  them  respectively, 
sod  the  all^;ed  premature  institution  of  suits 
agauist  him  thereon. 

The  fward  (as  alleged  and  admitted)  was  as 
follows: 

"1.  That  all  claims,  demands,  controversies 
and  disputes  between  the  respective  parties,  or 
between  the  said  Burchell  and  the  firm  of 
Harsh  &  Frear,  and  also  between  the  firm  of 
f^ear  &  Co. ,  and  the  said  Burchell  shall  cease 
and  be  determined  by  the  said  award. 

3.  That  as  between    Marsh  &  Frear   and 


said  Burchell,  there  was  due  from  said  firm  to 
said  Burchell  the  sum  of  $100;  which  sum 
should  be  paid,  &c. 

8.  That  as  between  Frear  &  Co.  and  said 
Burchell,  there  was  due  from  said  firm  to  said 
Burchell  $25,  to  be  paid,  &c. 

4.  That  the  appellees  should  pay  the  costs. 

The  court  below  having  decreed  in  favor  of 
the  complainants,  that  the  said  award  should 
be  set  aside,  the  defendant  brought  the  case 
here  on  appeal. 

'  A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Memrt.  R.  H.  OlUet  and  J.  F.  Fama- 
worth,  for  the  appellant: 

1.  The  arbitrators  had  full  power  to  act 
upon  all  ' '  demands,  suits,  claims,  causes  of 
action,  controversies,  and  disputes  between 
the  parties." 

2.  Under  this  submission,  the  arbitrators 
were  constituted  by  the  parties,  sole  judges  of 
the  facts,  and  the  law  and  equity  arising  from 
them. 

"  An  arbitrator  is  a  Judge  of  all  matters  of  law 
and  fact  included  in  the  case  submitted  to  him, 
and  being  a  judge  chosen  by  the  parties  them- 
selves, his  decision  generally  i« absolutely  final." 

1  Burrill's  Law  Die.  86;  Billings  on  Awards, 
55-65;  KuRsell,  Arbitrator,  112;  Morgan  v. 
Jfather,  2Ves.,  Jr.,  16 

Awaid  upon  a  general  reference  cannot  be 
impestcbed  for  erroneous  ludgment  upon  facts. 

Krutx  V.  Symmond),  1  Ves.,  Jr.,  889. 

Where  a  cause  is  submitted  to  arbitration 
without  a  rule  of  court,  this  court  will  not  in- 
terfere to  set  aside  the  award;  nor  if  made  a  rule 
of  court  will  the  award  be  set  aside  unless  for 
corruption  or  misconduct. 

CranMon  v.  Kenny,  9  Johns.,  212;  see, 
also.  MUehea  v.  Baih,  7  Cow.,  185;  Jaekton 
v.  Ambler.  14  .lohns.,  96;  Campbell  v.  Weltem, 
8  Paige,  124,  188;  UnderhiU  v.  Van  Corttandt, 
2  Johns.  Cb..389:  8.  C,  17  Johns.,  405;  Todd 
V.  jBnrJoui,  2  Johns.  Ch.,  651;  Vaughan  v. 
Qraham.  n  Mo.,  676:  8mah  v.  CutUr,  10 
Wend.,  589;  Ohatev.  Wtttmore,  18  East,  857; 
MerriU  v.  Merrilt.  11  III.,  5«5. 

8.  That  an  award  is  made  in  ignorance  of 
the  rights  of  the  parties  and  of  the  duties  and 
powers  of  the  arbitrators.is  not  ground  for  set- 
ting it  aside. 

4.  A  court  of  equity  will  only  interfere  to 
set  aside  an  award  on  a  voluntary  submission, 
for  corruption  or  improper  conduct  of  the  ar. 


aot  must  apply  for  relief  either  to  a  court  of 
aquitr  by  bill,  or,  If  the  submission  has  Iraen  mode 
anile  of  any  court  of  law,  to  tbe  summary  and 
eqaitable  Jurisdiction  of  that  oourt.  Wills  v.  Hao- 
onrmick,2  WU8.14S:  Newland  v.  Douglas.  3  Johns., 
6;  Barlow  v.  Todd,  3  Johns.,  36T  :  Todd  v.  Barlow, 
t  Johns.  Ch..  651 :  Head  v.  Hiilr,  8  Kand..  183. 

On  a  bill  in  equity,  to  set  aside  an  award.  If  it  ap- 
pear that  tbe  arbitrators  went  upon  a  plain  mfotake 
titheras  to  the  law  or  tbe  fact,  the  same  Is  an  error 
appearloffon  tbe  face  of  theaward,and  Is  sufficient 
10  let  it  aside :  allUr  upon  a  doubtful  point  of  law, 
awurh  tbe  oourt,on  deliberattonjSbould  be  of  adif- 
fereat  oplolon.  3  Vem..  705:  Lyie  v.  Claaon,  1 
CUoes,  Ml:  Smith  v.  Richardson. 3  Calnes.  318: 
Emery  v.  Waae,  &  Vcs.,  84« ;  Shermer  v.  Bcale.  1 
Wish,  U:3Atk.,4a5:  Youn»v. Walter,9Ve8..88». 

When  there  is  a  mlstnlco  in  fact  apparent  on  tbe 
(ace  of  tbe  award,  or  citiarly  appearinir  by  afflda- 
*ttK,  and  admitted  by  the  arbitratnr,  the  courts  of 
•qolty  wtu  relieve,  ur  courtK  of  common  law, 
waerein  tbe  reference  la  a  rule  of  court,  set  aside 
eke  award.    Ives  v.  Metoalt,  1  Atk.,tte;  Anon.,  8 

8«e  17  How.  U.  8.,  Boos  15. 


Atk.,  844 ;  Knox  v.  Simonds,  1  Ves.,  Jr.,  8«9 ;  Hnrgran 
V.  Mather.  2  Ves.,  Jr..  18 ;  Anderson  v.  Daroey,  18 
Ves.,  449;  Perkins  v.  Wing,  10  Johns.,  143. 

Equity  will  not  interfere  to  set  aside  an  award 
upon  tbeground  that  the  arbitrators  have  evinced 
an  erroneous  ludmnont  as  to  questions  either  of 
law  or  fact,  if  they  acted  honestly  and  fairly  In  the 
matter.  Campbell  v.  Western,  8  Paige,  124 ;  Morris 
V.  Boss.  2  Hen.  ft  N..  406;  Bell  v.  Price. 31  N.J. Law. 
82;  Herriok  v.  Blair.  1  Johns.  Ch..  101;  Neal  v. 
Shields,  3  Pen.  ft  W..  300;  Curley  v.  Dean.  4  Conn., 
3S«:  Cromwell  v.  O  wings,  6  Harr.  ft  J.,  10 :  Locke 
V.  miey,  14  Hun,  180:  Middle's  Est.,  19  Penn_8t. 
431 :  Merritt  V.  Merritt,  11  III..  S«5:  Moore  v.  Bar- 
nett.  n  Ind..  849;  Pudlcker  v.  Guard.  Mut.  L. 
Ins.  Co.,  82  N.  v..  303;  Burroughs  v.  David.  7  Iowa. 
IM. 

The  award  most  show  willfulness,  fraud,  or  cor- 
ruption—not erroixeous  Judgment  merely.  Cases 
lavtoiied,  and  Told  v.  Barlow,  2  Johns.  Ch.,  651; 
8.C..8  Johns..  887.  .    . 

A  bill  in  equity  for  relief  from  a  ludgment  en- 
tered on  fut  award  of  referees  will  not  be  sustained 
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bitrston;  and  on  a  hearing  upon  bill  and  an- 
swer, where  these  are  charged  and  denied,  the 
award  cannot  be  set  aside. 

In  this  case  "  improper  and  corrupt  motives" 
are  only  charged  in  the  alternative,  provided 
the  arbitrators  were  not  ignorant  of  the  rights 
,  of  the  parties  and  of  their  powers  and  duties. 
The  whole  charge  in  both  alternatives  is  express- 
ly denied  in  a  sworn  answer  responsive  to  the 
bill.  As  ho  testimony  was  taken  in  the  cause, 
this  settles  conclusively  the  question  that  there 
was  no  fraud,  ignorance,  or  improper  or  corrupt 
motives. 

Blake's  Chancery  Practice,  137;  Smith  v. 
Bruih.  1  Johns.  Ch.,  459;  WaUon  v.  ffobbt,  8 
Atk.,19;  Pemier  v.  Jfatheri,!  Brown.  53;  7 
Johns.  Ch.,  323:  3  Cow.,  136:  Clarke  v.  Bank, 
Ac..  Riemitdpk,  9  Cr.,  158;  Hughet  v.  Blake.  S 
Wh.,  453;  Union  Bank  v.  Geary,  6  Pet.,  98; 
CarperUer  v.  Pr<m.  W.  Int.  Co.,  4  How.,  185, 
817,  818. 

5.  Everything  is  to  be  presumed  and  eveiY 
legal  intendment  made  in  favor  of  an  award. 

'All  tribunals  are  presumed  to  perform  their 
duly  until  the  contrary  is  shown.  This  rule 
applies  with  peculiar  force  to  arbitrators. 

Jackton  v.  Ambler,  14  Johns.,  96,  1U8;  Kur- 
thaus  V.  Ferrer,  I  Pet..  323.  228;  1  Tex..  497;  6 
Greenl.,  88;  Lub  v.  Linthieum,  8  Pet.,  165, 179; 
Merritt  v.  Merritt,  11  III.,  565. 

6.  Where  the  submission  is  general,  the  power 
to  award  costs  is  a  necessary  incident  to  the 
power  of  the  arbitrators. 

7.  Where  an  award  covers  matters  not  sub- 
mitted, but  is  good  in  other  respects,  such  mat- 
ters will  be  rejected  as  surplusage,  and  the 
residue  of  the  award  will  be  good. 

8.  Where  the  whole  or  a  put  of  an  award  is 
not  within  the  terms  of  the  submission,  the 
party  can  obtain  redress  at  law,  and  a  court 
of  equity  has  no  Jurisdiction. 

Kyd  on  Awards,  341 ;  Champion  v.  Whenham, 
Amb.,245;  1  Bac.  Abr.,340;  Billingson  Awards, 
149  (86  Law  L.,  98);  Davtf'»  Bx-  v.  Faw,  7 
Cranch.  171. 

Meter*.  E.  B.  W»«hbameand  9.  Bl.  Car- 
lisle, for  the  appellees: 

For  the  appellees  it  is  submitted : 
First.  That  their  relief , if  any,  must  be  in  equity ; 
because,  as  will  presently  bo  shown,  it  is  prin- 
cipally claimed  upon  matters  deltort  the  award, 
and  which,  Uierefore,  could  not  be  taken  ad- 
vantage of  at  law. 

Story's  Eq.  Jur.,  sec.  1458,  and  cases  there 


cited;  3  Willes.,  148:  3  Johns.,  367;  8  East, 
844;  MeO»rmick  v.  Gray.  18 How.,  27. 

3.  The  record  shows  a  case  of  gros.s  partiality 
and  misconduct  on  the  part  of  the  arbitrators, 
and  this  is  ground  for  relief  in  equity. 

I.  As  to  the  law. 

Story's  Eq.  Jur.,  sec.  1458:  Htrriek  v.  Blair, 
1  Johns.  Ch.,  101;  Waiker  v.  Frobidur,  6 
Ves.,  70;  Van  CorUandt  v.  UnderhiU,  17 
Johns.,  411,  per  Spencer,  Ch.  J. 

II.  As  to  the  facts. 

These  appear  upon  the  allegations  of  the  bill, 
and  the  admissions  of  the  answer  in  part:  and 
in  other  part  by  the  insufficient  and  evasive  de- 
nials of  the  answer. 

From  all  which  it  clearly  appears,  that  no 
evidence  whatever  was  offered  to  the  arbi- 
trators of  the  damages  sustained  by  Burchcll, 
"  by  reason  of  having  been  sued  by  said  firms 
as  aforesaid,  or  by  reason  of  the  doings  of 
said  firms  toward  him."  Evidence  was 
received  and  heard,  under  objection  by  the 
appellees,  of  certain  offensive  language  and 
harsh  proceedings,  by  one  Cross,  an  attorney 
employed  by  the  appellees  for  ihe  collection 
of  their  debts,  against  the  appellants,  and  wit- 
nesses, who  appear  to  have  been  certnm  by- 
standers for  that  purpose,  were  sworn  that  they 
"  should  think,  judging  from  tlie  evidence  they 
had  heard  given  before  said  arbitrators,  that 
said  BurcheVl  bad  sustained  damages  by  reason 
of  being  sued  as  aforesaid,  and  by  the  state- 
ments of  said  Crn.>v^,  in  injury  to  his  business 
and  credit,  to  the  amount  of  $10,000." 

Upon  this  evidence  the  arbitrators  made  their 
award,  which  does  not  ascertain  the  amount  of 
Burcbell's  debts  to  tlie  two  firms;  nor  does  it 
assess  its  damages  against  them  severally  or 
collectively;  but  delermioes  that  the  action, 
&c. ,  shall  cease ;  in  fact  mulcts  the  two  firms 
on  tjie  same  evidence,  the  one  in  four  times  as 
much  as  the  other,  by  way  of  forfeiture  of 
their  respective  claims;  and  directs  that  one  of 
them  8h»ll  pay  $100  and  the  other  $2€,  with 
costs,  respectively. 

If  this  be  not  partiality  and  misconduct  in 
the  arbitrators,  it  would  be  difticult  to  imagine 
a  case  to  that  effect.  In  the  language  of  Ch. 
J.  Spencer,  in  17  Johns.,  where  they  had  re- 
fused to  hear  certain  evidence:  "  It  is  a  cheap 
and  peaceable  method  of  settling  disputes;  but 
to  uphold  and  maintain  the  awards  of  arbi- 
trators where  they  are  guilty  of  such  gross  and 
scandalous  misbehavior  as  to  refuse  to  hear 


where  the  grounds  assigned  are  such  as  the  party 
could  have  availed  himself  of  at  law  tnr  flllng 
exceptions  to  the  award.  Hurst  v.  Hurst,  2  Wash., 
127. 

Neither  a  court  of  law  nor  of  equit.v  will  interfere 
to  set  aside  an  award,  unless  onrruptlon,  partiality, 
misoonduct,  or  irregularity  is  distinctly  proved 
against  the  arbitrator ;  mere  Busplclon  is  not  suf- 
flcient.  Hosclcy  v.  Simpson,  i2  L.  J.,  Ch..  730;  16 
h.  B.,Eq.,  228 :  21  W.  R.,  ®t :  28  L.  T.  N.  S.,  727 ;  At- 
kinson V.  Townley,  1  N.  J.  Law,  388;  Hardeman  v. 
Burse,  10  Yorir.,  2(»:  Hamilton  v.  Wort,  8  Blaokf ., 
68;  OUlBnt  v.  Downey,  2  J.  J.  Marsh.,  3W. 

Equity  will  (crant  relief  against',  ao  award  in  case 
of  gross  and  palpable  mistake  of  the  law  or  the 
fact.  Criaonan  v.  CriSHman.  5  Ired.  L.,  488 ;  Muldrow 
V.  Norris.  2  Cai.,74 ;  Herriok  v.  Blair,  1  Johns.  Ch., 
101.iRoo8evelt  v.  Thurman.I  Johns.  Ch..  220:  Bouck 
V.  Wilber,  4  Johns.  Ch.,  405 :  Bumpass  v.  Webb,  4 
Port.. 65;  Sumpter  v.  Murrelt,  8  Bay,  4A0:  or  where 
the  award  is  obtained  by  the  partiality  and  cor- 
ruption of  the  arbitrators.  Van  Cortlauat  v.  Under- 
hiU, 17  Johns.,  405. 

98 


An  award  obtained  by  fraud  of  the  party,  or  by 
reason  of  fraud,  corruption,  partiality,  ur  ftrm* 
misoonduct  of  the  arbitrators,  will  l>ee«;t  asldo  by 
a  court  of  equity,  where  courts  nf  law  do  not  pos- 
sess the  power,  as  being  against  equity  and  good 
coDScienoe.  tipuric  v.  Croolc,  19  III.,  415;  Buckley 
V.Starr, 2  Day,  6fi2;Bmermn  v.  Udall,  13  Vt..477; 
Baird  r.  Crutcbfield,  e  Humph,,  171 ;  Hand  v.  Hcdlng- 
ton,  13  N.  H., 72 :  Conway  v.  Duncan,  280hio8t.,  lOB. 

A  court  of  equity  will  set  aside  an  award  for 
fraud,  or  corruption  on  the  part  of  the  arbitrators, 
or  where  the  aWard  is  so  grossly  wrong  as  to  evince 
fraud  or  corruption  on  their  part.  Tracv  v.  Her- 
rick,  25  N.  H.,  381 ;  Snyder  v.  Hous<>,  1  Mt-t.,  825 ; 
Halstead  v.  Seaman,  52  How.  Pr.  (N.  V.),  415. 

Oenerally,  a  court  of  equity  may  Interfere  to  set 
aside  awards  In  cases  of  fraud,  mistake  or  acctdeut, 
upon  the  same  principles,  and  for  the  same  reasons 
wnlob  will  authorize  Its  interference  in  regard  to 
other  matters  where  the  law  does  not  afford  an 
adequate  remedy.  Story's  Eq.  J  ur.,  sec.  1431 :  Dun- 
can V.  Lyon,  8  Johns.  Ch.,  851 ;  Knox  v.  Symonds,  1 
Ve8.,Jr.,8«». 
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material  evideDce.  would  pr6duce  a  universal 
dread  of  that  mode  of  adjusting  differences." 

Ttiis  record  presents  a  stronger  case  than 
ibat. 

III.  The  arbitrators  undertook  to  decide  the 
claims  of  the  parties,  one  against  the  other,  ac- 
cording to  law  and  equity."  They  have  mani- 
festly been  guilty  of  a  "  perverse  misconstruc- 
tion of  the  uw,"  and  their  award  has  no  foun- 
dation whatever  in  equity,  and  ought,  there- 
fore, to  be  set  aside. 

Sharman  v.  BeU,  5  Maule  &  8.,  584;  C/tase 
v.   Westmore,  18  East,  857. 

Jfr.  Juttice  Orier  delivered  the  opinion  of 
the  court: 

This  case  was  submitted  on  bill  and  answer. 
The  appellees,  who  were  complainants  below, 
pray  the  court  to  set  aside  an  award  made 
between  the  parties  as  "  fraudulent  and  void." 
The  bill  charges  that  "  the  award  was  made 
cither  from  improper  andxcorrupt  motives, 
with  the  design  of  favoring  said  Burchell,  or 
in  iterance  of  the  rights  of  the  parties  to  said 
submission,  and  of  the  duties  and  powers  of 
the  arbitrators  who  signed  the  said  award." 

The  answer  denies  "  that  the  arbitrators 
acted  unjustly,  or  with  partiality  or  ignorance 
in  making  their  award;  but  avers  that  they 
acted  justly,  fairly,  and  with  a  due  considera- 
tion of  the  rights  of  the  parties."  This  alle- 
gation of  the  answer  must  be  taken  to  be  true, 
unless  it  appears,  from  other  facts  admitted  by 
it,  that  this  conclusion  or  averment  founded 
on  them  is  incorrect. 

In  the  consideration  of  this  case,  it  will  not 
be  necessarv  to  incumber  ib  with  a  history  of 
the  facts  c&arged  and  admitted  or  denied  by 
the  pleadings,  except  as  they  shall  be  incident- 
ally noticra.  The  ^neral  principles,  upon 
which  courts  of  equity  interfere  to  set  aside 
awards,  are  too  well  settled  by  numerous  de- 
cisions to  admit  of  doubt.  There  are,  it  is  true, 
sc«ne  anomalous  cases,  which,  depending  on 
their  pKeculiar  circumstances,  cannot  be  exactly 
reconciled  with  any  general  rule;  but  such  cases 
can  seldom  be  used  as  precedents. 

Arbitrators  are  judges  chosen  by  the  parties 
to  decide  the  matters  submitted  to  them,  finally 
and  without  appeal.  As  a  mode  of  settling 
disputes  it  should  receive  every  encouragement 
from  courts  of  equity.  If  the  award  is  within 
the  submission, and  contains  the  honest  decision 
of  the  arbitrators,  after  a  full  and  fair  hearing 
of  the  parties,  a  court  of  equity  will  not  set  it 
aside  for  error  eilher  in  law  or  faci.  A  con- 
trary course  would  be  a  substitution  of  the 
judgment  of  the  Chancellor  in  place  of  the 
Judges  chosen  by  the  parties,  and  would  make 
an  award  the  commencement,  not  the  end,  of 
litintion.  In  order,  says  Lord  Thurlow  {Knox 
T.  egmmoTuU,  1  Ves.,  Jr.,  869),  "  to  induce  the 
court  to  interfere,  there  must  be  something 
more  than  an  error  of  judgment,  such  as 
corruption  in  the  arbitrator,  or  gross  mistake, 
either  apparent  on  the  face  of  the  award,  or  to 
be  made  out  by  evidence;  but  in  case  of  mis- 
lake,  it  must  be  made  out  to  the  satisfaction  of 
the  arbitrator,  and  that  if  it  had  not  happened 
he  should  have  made  a  different  award." 

Courts  should  be  careful  to  avoid  a  wrong 
use  of  the  word  "  mistake,"  and,  by  making  it 
synonymous  with  mere  error  of  judgment,  as- 
See  17  How. 


sume  to  themselves  an  arbitrary  power  over 
awards.  The  same  result  would  follow  if  the 
court  should  treat  the  arbitrators  as  guilty  of 
corrupt  partiality,  merely  because  their  award 
is  not  such  an  one  as  the  Uhaneellor  would  have 
given.  Wo  are  all  too  prone,  perhaps,  to  im- 
pute either  weakness  of  intellect  or  corrupt 
motives  to  those  who  differ  with  us  in  opinion. 

1.  The  first  objection  to  the  award  in  this 
case  is,  that  it  is  not  within  the  submission. 
But  we  are  of  opinion  this  objection  is  without 
foundation. 

The  submission  recites  that  controversies  and 
disputes  had  arisen  between  the  firm  of  Marsh 
&  Freer,  and  of  Freer  &  Arbuckle,  with 
Burchell.  It  states  the  controversies  to  have 
arisen  from  suits  brought  by  said  firms  against 
Burchell,  to  recover  certain  debts  claimed  to 
be  due  by  him  to  the  firms,  respectively,  "and 
the  said  Burchell  claims  to  have  sustained  dam- 
ages by  reason  of  having  been  sued  by  said 
firms  and  by  reason  of  the  doin^  of  the  said 
firms  towards  him."  The  parties,  therefore, 
agreed  to  submit  ' '  all  demands,  suits,  claims, 
causes  of  action,  controversies  and  disputes 
between  them,  to  the  arbitration  and  award 
of  F.  B.  .Moeley,  &c.,  who  are  to  hear  all  mat- 
ters of  claim  of  either  party,  upon  or  against 
the  other,  in  law  or  equity." 

On  the  hearing,  the  arbitrators  received  evi- 
dence of  the  debts  alleged  to  be  due  from 
Burchell  to  the  two  firms,  and  of  the  alleged  op- 
presbive  and  ruinous  suits  brought  against  blin 
bv  one  Cross,  who  acted  as  agent  of  the  firms. 
The  witnesses,  in  proving  these  transactions, 
wcte  permitted  to  state  certain  slanderous  Inn- 
guage  used  by  Cross  in  speaking  to  and  of 
Burchell.chargin^  him  with  dishonesty  and  per- 
jury. When  this  testimony  was  offered,  the 
complainants'  counsel  agreed  that  it  might  lie 
received,  subject  to  exceptions. 

It  has  been  argued,  that  because  the  arbitra- 
tors received  evidence  of  theslanderous  language 
used  by  Cross,  that,  therefore,  they  included  in 
their  award  damages  for  his  slanders,  for  which 
his  principals  would  be  liable;  and  that,  there- 
fore, they  had  taken  into  consideration  matters 
not  contained  in  the  submission.  But  the  an- 
swer to  this  allegation  is,  that  the  record  shows 
no  admission  or  proof  that  the  arbitrators  al- 
lowed any  damages  for  the  slanders  of  Cross. 
Whether  the  complainants  were  liable,  and 
how  far  they  were  justly  answerable  for  the 
conduct  of  their  agent,  were  questions  of  law 
and  fact  submitted  to  the  arbitrators.  All 
these  questions  were  fully  argued  before  them 
by  counsel  Whether  their  decision  on  them 
was  erroneous,  does  not  appear.  The  transac- 
tions which  were  testified  to  with  regard  to  the 
suits  brought  against  Burchell,  and  whether 
they  were  oppressive,  wrongful  and  ruinous  to 
him,  was  one  of  the  very  matters  submitted  to 
the  arbitrators.  The  words  as  well  as  the  acts 
of  Cross  made  part  of  the  res  gesta.  and  could 
not  well  be  severed  in  giving  a  history  of  them. 
Every  presumption  is  in  favor  of  the  validity 
of  the  award.  If  it  had  slated  an  account,  by 
which  it  appeared  that  the  arbitrators  had  made 
a  specific  allowance  of  damages  for  the  slanders 
of  Cross,  it  would  have  been  annulled  to  (hat 
extent  at  least,  as  beyond  the  submission.  But 
it  cannot  be  inferred  that  the  arbitrators  went 
beyond  the  submission,  merely  because  they 
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may  have  admitted  illegal  evidence  about  the 
subject  matter  of  it. 

We  are  of  opiaion,  therefore,  that  there  is 
nothing  on  the  record  to  show  that  the  arbitra- 
tors, in  making  this  award,  exceeded  their 
authority,  or  went  beyond  the  limits  of  the  sub- 
mission. 

2.  The  charges  of  fraud,  corruption,  or  im- 
proper conduct  in  the  arbitrators,  as  we  have 
seen,  are  wholly  denied  by  the  answer,  which 
must  be  assumed  to  be  true,  unless  facts  are 
admitted  from  which  they  are  a  necessary  or 
legal  inference.  We  can  see  nothing  in  the 
aomitted  facts  of  the  case  from  which  any  such 
inference  can  be  justly  made.  The  damages 
allowed  for  the  alleged  oppression  of  Burcbell, 
and  the  ruin  of  his  business  as  a  merchant,  may 
seem  laree  to  some,  while  others  may  think  the 
sum  of  Tour,  or  even  five  thousand  dollars  as 
no  extravagant  compensation  for  such  injuries, 
it  may  be  admitted  that,  on  the  facts  appearing 
on  the  face  of  the  record,  this  court  would  not 
have  assessed  damages  to  so  large  an  amount, 
nor  have  divided  them  so  arbitrarily  between 
the  parties;  but  we  cannot  say  that  the  esti- 
mate of  the  arbitrators  is  so  outrageous  as  of 
itself  to  constitute  conclusive  evidence  of  fraud 
or  corruption.  Damages  for  injuries  of  this 
sort  cannot  be  measur^  by  any  rules,  nor  can 
the  court  properly  impute  corruption  to  otners, 
l)ecause  they  differ  with  them  in  their  estima- 
tion of  a  matter  which  depends  on  discretion 
rather  than  calculation.  It  is  enough  that  the 
parties  have  agreed  to  trust  the  discretion  and 
judgment  of  neighbors  acquainted  with  them, 
and  their  relative  standing  and  credit.  The 
admission  of  witnesses  to  prove  their  estimate 
of  the  damages  (even  if  it  liad  been  in  the  face 
of  the  objectiou  of  counsel,  and  not  by  consent), 
may  have  been  an  error  in  judgment,  but 
it  Is  no  cause  for  setting  aside  the  award, 
nor  can  the  admission  of  illegal  evidence,  or 
taking  the  opinion  of  third  persons,  be  alleged 
as  a  misbehavior  in  the  arbitrators  which  will 
affect  their  award.  If  they  have  given  their 
honest,  incorrupt  judgment  on  the  subject  mat- 
ters submitted  to  them,  after  a  full  and  fair 
hearing  of  the  parties,  they  are  bound  by  it ; 
and  a  court  of  chancery  have  no  right  to  annul 
their  award  because  It  thinlcs  it  could  have 
made  a  better. 

Id  flne,  we  are  of  opinion  that  this  record 
furnishes  no  evidence  of  corruption  or  mislie- 
havior  in  the  arbitiators,  nor  of  "  ignorance  " 
(as  chareed  in  the  bill),  or  of  any  such  mistake 
as  would  justify  a  court  of  chancery  in  annul- 
ling it. 

T7m  decree  of  the  court  below  it,  therefore, 
reverted,  and  the  record  remitted  leith  direetiotu 
to  ditmiu  the  bill  of  complaint,  with  eottt;  but 
vithout  pr^udice  to  any  legal  defente. 

Dissenting:  Mr.  Juttiee  Nelaon. 

I  do  not  agree  to  the  judgment  of  the  court 
in  this  case.  I  think  the  damages  allowed 
against  the  complainants  by  the  arbitrators  are 
fo  cxtravai^nt,  disproportioned  and  gross  as  to 
afford  evidence  of  passion  and  prejudice,  and 
justified  the  judgment  of  the  court  below  in 
setting  aside  the  award.  It  is  ditlicult,  if  not 
impossible,  to  see,  npon  any  other  eround.  how 
between  four  and  five  thousand  dollars  should 

100 


have  been  allowed  against  one  of  the  Arms  in 
the  submission,  and  but  some  one  thousand 
dollars  f^inst  the  other,  under  the  circum- 
stances of  the  case. 


Cited— 18  How.,  2S3 ;  1  HoCh  UO. 
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EDWARD  HBRNDON,  App't. 

V. 

JAMES  C.  RIDGWAY.  ERI  T.  RIDGWAY. 
WILLIAM  H.  GASQUE,  and  HENRY 
DAVIS. 

(See  S.  C,  17  How.,  42t,  425.) 
Diitriet  Court— juritdietion — practice. 

The  lurisdictlon  of  the  District  Court  over  parties, 
is  acquired  onir  by  service  of  process,  or  their  vol- 
untary appearance. 

It  has  no  authority  to  issue  process  to  another 
state. 

Where  al)eent  defendants,  essential  parties,  de- 
cline to  appear,  and  process  cannot  be  served,  the 
court  Is  without  Jurisdiction,  and  must  dismiss  on 
motion. 

Ar!;ued  Jan.  gg,  185S.       Decided  Feb.  I,  ISSS. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  Northern  District  of 
Mississippi. 

In  the  court  below  Mettri.  Doted  and  Murphy 
moved  to  dismiss  the  case  because  Henry  Davis 
had  not  been  served  with  process  personally, 
and  denying  that  they  were  his  attorneys  of 
record.  The  motion  was  granted  and  the  bill 
disnplssed,  whereupon  the  plaintiff  appealed  to 
this  court. 

The  statement  of  the  case  appears  in  the 
opinion  of  the  court. 

Mr.  S.  AfUtna  for  appellant. 

Mr.  P.  Phillip*,  for  appellee,  insisted  that 
there  was  no  evidence  of  any  kind  that  Dotrd 
and  Murphy  ever  appeared  or  intended  to  ap- 
pear as  the  attorneys  of  Davis.  That  their  em- 
ployment by  Davis  as  bis  attorneys  in  prose- 
cuting a  suit  in  the  state  courts  of  Mississippi, 
did  not  invest  them  with  the  whole  power  of 
the  principal  over  the  subject  matter;  and  that 
in  order  to  make  a  substituted  service  good,  the 
authority  in  the  agent  or  attorney  must  apply 
to  the  specific  suit.  Bond  v.  Duke  of  Neweattle, 
8  Bro.  ch.,3sA;  3  Cox,  889;  also,  that  the  court 
had  no  jurisdiction  over  the  subject  matter, 
as  it  could  not  enjoin  proceedings  in  the  State 
Court  of  Mississippi. 

Peek  V.  Jenneu,  7  How.,  624. 

Mr.  Juttiee  Campbell  delivered  the  opinion 
of  the  court: 

The  plaintiff  complains,  that  in  1A40  he 
purchased  from  James  C.  Ridgway  a  num- 
ber of  slaves,  for  who^  he  gave  his  bond  to  the 
vendor;  that  this  was  transferred  to  E.  T. 
Ridgway  for  the  use  of  Wm.  H.  Gasque,  and 
that  a  suit  is  pending  in  the  District  Court  of 
the  United  States  for  that  district,  lo  collect  the 
sum  due;  that  the  slaves  are  in  the  possession 
of  Wm.  P.  Givan,  to  whom  he  sold  them  with 
a  warranty  of  the  title.  That  one  Davis  claims 
the  slaves  under  a  title  paramount  to  that  de- 
rived from  Ridgway,  and  had  broucht  suit  for 
them  in  the  State  O' '.    *  wiiich  haa  proved  in 
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effective,  and  now  threatens  to  renew  it.  The 
object  of  the  bill  is  to  require  the  two  Ridgwajs 
aod  Gas^ue  on  the  one  part,  and  Davis  on  the 
other,  to  interplead  in  the  District  Court  of  the 
Unileid  States,  to  settle  their  right  to  the  slaves, 
ao  that  he  may  pay  the  purchase  money  to  the 
proper  person.  He  alleges  that  the  vendor, 
Kidgway,  is  insolvent. 

T^e  four  defendants  are  citizens  of  Alabama. 
Xotioe  of  the  motion  for  injunction  was  served 
00  the  attorneys  for  the  plaintiff,  in  the  suit  in 
the  District  C!ourt,  and  upon  the  attorneys  who 
prosecuted  the  suit  against  Givan  for  Davis  in 
the  State  Court.  The  attorneys  for  Davis  dis- 
claim any  connection  with  him  in  this  contro- 
versy, and  move  to  dismiss  the  bill  for  want  of 
jurisdiction.  Gasque  appears  and  demurs  to 
tlie  bill  for  the  same  cause,  and  no  notice  or 
appearance  exists  in  the  record  for  the  vendor, 
Riogway.  The  District  Court  retained  the  bill 
twelve  months,  and  then  dismissed  it  on  these 
motions. 

The  jurixdiction  of  the  District  Court  over 
parties  Is  acquired  only  by  a  service  of  process 
or  their  voluntary  appearance.  It  has  no  au- 
thority to  issue  process  to  another  state.  In 
the  present  case,  the  absent  defendants  decline 
to  appear,  and  process  cannot  be  served,  so 
that  the  court  is  without  any  jurisdiction  over 
the  essential  parties  to  the  bill.  There  was  no 
course  open  to  it,  except  to  dismiss  it  for  want 
of  jurisdiction,  upon  the  motions  submitted  for 
that  obiect. 

Taland  v.  Sprague,  12  Pet.,  800. 

There  it  no  error  in  the  record,  and  the  decree 
ii  affirmed. 

Clted-20  HOW..21S;  18  Wall..  S80;  fi  Ben.,  4»:  8 
Bank.  Re*r..  122,  fiSl ;  1  Huffbea,  817. 


Br-parte  in  the  Mattrb  of  JOSIAH  S.  STAF- 
yORD  AND  JEANETTE  KIRKLAND, 
HIS  Wife,  App't*, 

V. 

THE  UNION  BANK  OP  LOUISIANA. 
(See  S.  C,  IT  How..  2T&-282.) 

Motion  to  ditnitt  appeal  for  want  «f  proper  bond 
— mandamus  imued  to  court  below  to  execute  it* 
decree. 

UminH  In  dinntai /or  mint  of  nuJRcient  bond. 

Where  ercurity  M  (riven  sufficient  to  brins  the 
rauw  t>erore  the  court  by  appeal,  the  court  will  not 
dliiuiss,  altbouffh  the  security  is  not  sufficient  to 
May  the  ezeculTon  of  the  decree  )>elow. 

Order  U\  «hotc  eauM.— Court  below  cannot  refuse 
to  carry  its  decree  Into  execution,  unless  security 
In  the  sum  decreed  is  given  on  appeal. 

Peremptory  fliandamiw  was  issued  commanding 
the  Judge  t>elow  to  carry  the  decree  into  effect. 

Appeal  sutMequently  dismissed  on  stlpuhition. 

Argued  Dee.  IS,  ISSi.        Decided  Dee.— ,1864. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  District  of  Texas. 

On  motion  for  peremptory  mandamne  or  for 
a  rale  to  show  cause,  etc 

At  the  last  term  a  motion  was  made  to  dis- 
miaa  this  cause  and  to  award  a  procedendo  on 
the  ground  that  the  appeal  bond  was  insufficient. 

The  court  held  that  the  bond  for  $10,000 
given  on  appeal  from  a  decree  for  a  payment  of 
105,000  was  insufflcient. 

The  court  overruled  the  motion  to  dismiss  the 
See  17  How. 


appeal  and  award  a  procedendo  for  the  reason 
that,  from  the  time  the  appeal  was  taken,  the 
appellant  was  not  bound  to  enter  the  appeal  on 
the  docket  of  this  court  before  the  present 
term. 

During  the  same  term,  on  motion,  a  rule  was 
ordered  on  the  District  Judge  to  show  cau!<e  at 
the  present  term,  why  a  mandamitt  should  not 
be  issued,  commanding  him  to  cause  the  decree 
entered  by  him  on  February  26,  1864,  to  be 
carried  into  execution  according  to  the  terms 
thereof. 

The  said  District  Judge  having  filed  a  return 
to  the  said  ruling,  the  question  now  arises  on  the 
suflSciency  thereof,  and  whether  the  rule  for  a 
mandamue  should  not  be  made  absolute.  A 
motion  is  also  made  for  the  appellees  to  dismiss 
the  appeal  because  the  defendants  have  filed  no 
sufiScient  bond. 

A  further  statement  of  the  case  appears  in  the 
opinion  of  the  court  (See,  also,  16  How.,  186; 
12  How.,  827.) 

Mr.  Robert  Haghea.  for  the  respondent. 
Judge  Watroua. 

The  District  Jud(^,  had  and  has  no  autliority 
to  make  any  order  in  regard  to  the  matters  as 
to  .which  it  is  attempted  to  compel  him  to  act; 
because  an  appeal  was  prayed  for,  granted, 
perfected,  and  the  cause  was  no  longer  in  the 
District  Court,  but  was,  and  is  in  this  court. 

After  an  appeal  is  entered  in  the  court  below 
the  authority  of  that  court  over  the  cause  ceases, 
and  if  the  appellant  fails  to  bring  it  up,'  the  ap- 
pellee may. 

Sitggt  V.  Sugg*,  1  Over.  (Tenn.),  21. 

After  an  appeal  the  property  is  removed  from 
the  legal  custody  of  the  District  Court,  and  is  no 
longer  subject  to  its  interlocutory  order. 

The  Orotiut,!  Gall.,  503;  The  CoUeetor,  6 
Wh.,  194;  The  Seneca,  Oilp.,  84;  CaOett  v. 
Brodie,  9  Wb..  653. 

It  is  insisted  that  the  appeal  bond  is  strictly 
in  conformity  with  the  requirements  of  the  law; 
and  we  deem  it  a  misconception  of  the  author- 
ities to  suppose  that  not  only  in  all  cases  of 
writs  of  error,  but  also  as  to  all  appeals  in 
chancery,  the  penalty  of  the  bond  is  to  equal 
the  amount  of  judgment  at  law  and  the  decree 
in  chancery. 

By  the  last  clause  of  the  22d  sec.  of  the  Judi- 
cial Act  of  Congress  of  1789,  "ever^  justice 
or  judge  signing  a  citation  or  any  writ  m  error," 
"  shall  take  gom  and  sufficient  security  that  the 
plaintiff  in  error  shall  prosecute  his  writ  to 
effect  and  answer  all  damages  and  costs  if  he 
fails  to  make  his  plea  good. 

1  Stat,  at  L..  84,  86.  See,  also,  Catktt  v. 
Brodie.  9  Wh.,  553;  1  Mon.,  66;  Stark  v.  Mer- 
cer, 8  How.  Miss  ,  877;  Dunkley  v.  Van  Buren, 
8  Johns.  Ch..  330;  1  Maddock.  Cb..  580,  n.  4. 

Mettr*.  Hale  and  Coxe  for  appellee. 

Mr.  Jiutiee  BleX<eaA  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  in  chancery  from  the  Dis- 
trict Court  of  Texas. 

A  motion  is  made  by  the  counsel  for  the  ap- 
pellees to  dismiss  the  appeal,  because  the  de- 
fendants have  filed  no  sufficient  bond. 

Also,  that  a  rule  on  the  District  Judge,  to  show 
cause  why  a  peremptory  mandamm  should  not 
be  issued,  granted  at  the  last  term,  be  made  ab- 
solute. 
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At  the  last  term,  a  motion  was  made  to  dis- 
miss this  cause,  and  to  award  a  procedendo,  on 
the  ground  that  the  appeal  bond  was  insufficient. 

On  consideration  of  that  motion,  the  court 
held  that  the  bond  for  $10,000,  given  on  the 
appeal  from  a  decree  for  the  payment  of  $66, 
000,  was  insufficient,  as  the  Act  of  Congress 
requires  a  bond  in  the  amount  of  a  Judgment 
or  decree,  to  prosecute  the  appeal,  or  writ  of 
error,  with  effect. 

But  the  court  overruled  th^  motion  to  dismiss 
the  appeal  and  award  a  procedendo,  for  the 
reason  that  from  the  time  the  appeal  was  taken, 
the  appellant  was  not  bound,  under  the  Acts  of 
Congress  and  the  rules  of  court,  to  enter  the 
appeal  on  the  docket  of  this  court,  before  the 
present  term. 

During  the  same  term,  on  motion,  a  rule  was 
ordered  on  the  District  Judge  to  show  cause 
at  the  present  term  why  a  mandamue  should 
not  be  be  issued  commanding  him  to  cause  the 
decree  entered  by  the  said  District  Judge,  on  th? 
35th  of  February,  1854,  between  the  above 
parties,  to  be  carried  into  execution  according 
to  the  terms  thereof. 

In  answer  to  the  rule  the  judge  states,  that 
having  taken  what  he  considered  to  be  good 
and  sufficient  security,  as  the  law  required,  the 
cause  was  appealed  to  the  Supreme  Court,  which 
removed  it  from  his  jurisdietion,  and  that  he 
had  no  power  to  make  an  order  in  the  case. 

It  was  the  duty  of  the  judge,  in  allowing  the 
appeal,  to  take  security  on  the  appeal  in  the  sum 
decreed,  and  not  having  done  so,  the  appellant 
was  not  entitled  to  a  tupernedeou  of  anv  process 
necessary  to  carry  the  decree  into  effect,  and 
the  judge  was  bound  to  issue  it,  on  the  applica- 
tion of  the  plaintiff.  The  court,  therefore, 
order  that  a  peremptory  mandamus  issue,  com- 
manding the  judge  forthwith  to  carry  the 
decree  into  effect. 

But  as  the  security  given  was  sufficient  to 
bring  the  cause  before  the  court  by  appeal, 
though  not  sufficient  to  suspend  the  execution 
of  the  same,  the  court  overruled  the  motion  to 
dismiss  the  appeal. 

8.  C.-16  How.,  18S. 

ated-17  How.,  288;  7  Wall.,  876;  12  Wall.,  W;  19 
Wall.,  430. 


In  the  Matteb  of  JOHN  S.  STAFFORD 
AND  JEANMETTE  KIRELAND,  hib 
Wife,  AppeUanU, 

V. 

THE     NEW    ORLEANS     CANAL    AND 

BANKING  COMPANY. 

<8oe  S.  C,  17  How.,  Z8S,  284.) 

This  case  is  like  the  precedln{r.and  the  same  orders 
made  therein. 

APPEAL  from  the  District  Court  of   the 
United  States  for  the  District  of  Texas. 
On  motion  for  peremptory  mandamus,  or  for 
a  rule  to  show  cause,  &c. 

Mr.  Benjamin,  for  appellants.  Mr.  Coxe, 
for  appellee. 

Mr.  Juttiee  Mel<ean  delivered  the  opinion 
of  the  court : 

This  appeal  is  subject  in  principle  to  the  ob- 
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jeclions  stated  in  the  above  case  of  Stafford 
and  Wife  v.  The  Union  Bank  of  Louisiana,  and 
for  the  reasons  stated  in  that  case,  a  peremptory 
mandamtu  is  ordered  in  this  one,  to  cany  into 
effect  the  decree  entered  in  the  District  Court. 
The  motion  to  dismiss  this  appeal  is  overruled. 

The  court  made  the  following  order: 
The  Honorable  John  C.  Watrous,  District 
Judge  of  the  United  States  for  the  District  of 
Texas,having  failed  to  file  any  return  to  the  rule 
granted  at  the  last  term  in  this  case,  requiring 
him  to  appear  and  show  cause,  if  any  he  had, 
why  a  mandamus  should  not  be  awarded,  re- 
quiring and  commanding  him  to  cause  the  de- 
cree rendered  by  the  said  court,  on  the  2d  day 
of  March,  A.  D.  1851,  in  a  certain  case  therein 
then  depending,  between  the  said  New  Or- 
leans Canal  and  Banking  Company,  as  com- 
plainant, and  Josiah  S.  Stafford  and  Jeannette 
Kirkland,  his  wife,  a»  defendants,  to  be  at 
once  carried  into  exei^ulion,  according  to 
the  terms  thereof,  notwithstanding  the  appeal 
from  said  decree  taken  by  the  said  defend- 
ants to  this  court,  and  the  order  of  the 
said  court  that  the  appeal  bond,  filed  by  the  said 
defendants  on  the  paid  appeal,  operated  as  a 
supersedeas  to  the  said  decree  of  the  said  court; 
and  after  due  dclibpration  thereupon  bad,  it 
appearing  to  the  court  that  it  was  the  duty  of 
the  judge,  in  allowing  the  appeal,  to  take  se- 
curity on  the  appeal  in  the  sum  decreed,  and 
not  having  done  so,  that  the  appellant  was  not 
entitled  to  a  supersedeas  of  any  process  neces- 
sary to  carry  the  decree  into  execution,  and 
that  the  judge  was  bound  to  issue  the  proper 
process,  on  the  application  of  the  complainant. 
It  is,  therefore,  now  here  directed  and  ordered 
by  this  court,  that  a  mandamus  be  awarded  to 
the  District  Judge  of  the  United  States  for  the 
District  of  Texas,  requiring  and  commanding 
the  said  Judge  forthwith  to  carry  the  aforesaid 
decree  of  the  said  District  Court,  of  the  2d  of 
March,  A.  D.  1854,  into  effect. 

The  court  made  a  subsequent  order,  to  wit: 
It  appearing  to  the  court  here  that  astipulation, 
by  the  counsel  of  the  respective  parties,  to  dis- 
miss this  appeal,  at  the  costs  of  the  appellants, 
has  been  filed  in  this  cause,  it  is  thereupon,  on 
the  motion  of  Mr.  Coxe,  of  counsel  for  the 
appellee,  ordered  and  decreed  by  this  court, 
that  this  appeal  be,  and  the  same  is  hereby  dis- 
missed, with  costs. 


THE   UNITED   STATES,    at   RelaUon   of 
Aakon  Ooodrich,  Haintiff  in  Error, 

e. 

JAMES    GUTHRIE,    Skcrktart    of   the 

Trbasuby  of  the  United  States. 

(See  8.  C,  17  How.,  284^14.) 

Mandamus — for  remoted  judge's  salary — no 
power  to  issue. 

There  is  no  power  in  the  Circuit  Court,  or  In  this 
court;  to  commRDd  the  withdrawal  of  moneys  from 
the  United  States  Treasury  to  be  applied  In  satis- 
faction of  disputed  claims  against  the  United  States. 

The  only  acts  to  wblcb  toe  power  of  the  courts. 


NoTB.— TfTien  mandamus  will  (<n<«.   See  note  to 
M'Cluny  v.  SiUiman  2  Wheat..,  8aR. 
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br  mandamut,  extends,  are  such  as  are  purely  mln- 
Merlal,  and  with  regard  to  which  nothing  lilce 
judirinent  or  discretion,  in  the  performance  of  his 
duties,  is  left  to  the  officer— such  as  are  required  of 
the  indlrtdual  rather  than  of  the  funcllonury. 

These  principles  applied  to  application  for  nuin- 
(laoHM  to  compel  Secretary  of  Treasury  to  pay 
•alary  of  a  jud^re  of  u  Territory  after  his  removal. 
'  Mr.  Jwtite  Mclx-an  dissented,  on  the  grounds 
that  the  President  bad  no  power  to  remove  such 
Judge,  and  that  the  payment  of  the  salary  was  a 
mere  ministerial  duty. 

Argufd  Jan.  19,  M.M.       Decided  Ftb.  6,  18SB. 

TN  ERROR  lo  the  Circuit  Court  of  the  United 
1  States  for  tlie  District  of  Columbia,  tioiden 
in  and  for  tlie  Couotv  of  Wasliington. 

The  case  is  stated  by  the  court. 

Mr.  C.  Cunbing,  Att'y-Gen.,  for  the  de- 
fendant in  error. 

The  Statute  creating  the  Supreme  Court  for 
the  Territory  of  Minnesota  was  approved  March 
S,  l)M9.     9  Stat,  at  L.,  406.  ch.  131.  sec.  10. 

The  power  of  appointing  the  justices  of  this 
territorial  court  is  vested  in  the  President,  by 
and  with  the  advice  and  consent  of  the  Senate, 
by  sec.  11. 

The  commission  to  Mr.  Goodrich  follows  the 
Stiiutc,  and  is  limited  to  four  vears  from  the 
day  of  the  date,  19th  March.  1851. 

The  question  arose  at  the  first  session  of  the 
Fir^t  Congress  under  the  Constitution,  as  to 
the  President's  power  of  removal  of  all  officers 
whose  tenure  of  office  was  not  by  the  Con- 
stitution itself  declared  to  be  during  good  be- 
havior. 

The  opinions  of  the  distinguished  men  who 
then  coDiposed  the  House  of  Representatives 
have  be«n  reported.  4  Elliott's  Debates,  Part  2, 
141  to  208. 

The  power  of  the  President  to  remove  all  of- 
ficers who  by  the  Constitution  Itself  were  not 
declared  to  hold  their  offices  during  good  be- 
havior, was  sustained  by  both  houses.  They 
concurred  in  passing  an  Act  constituting  the 
Department  of  Foreign  Affairs,  which  was  ap- 
proved by  President  Washington  July  27, 
1789,  in  the  second  section  of  which  the  Pres- 
ident's power  of  removal  is  acknowledged.  1 
Stat,  at  L..  29,  ch.  4,  sec.  2. 

So,  likewise,  in  an  Act  constituting  the  War 
Department,  approved  7th  August,  1789.  Same 
vol.,  p.  60,  ch.  7.  sec.  2. 

So,  also,  in  the  Act  constituting  the  Depart- 
ment of  Treasury,  approved  2d  Sept.,  1789. 
Same  vol.,  p.  67,  ch.  12,  sec.  7.  So,  likewise, 
in  the  Act  constituting  the  Navy  Department, 
approved  30th  April,  1798.  Same  vol.,  p.  554, 
ch.  85;  sec.  1.  And  ^so  in  "  Act  to  establish 
the  postofflce  of  the  United  States,"  approved 
8d  March,  1799.  Same  vol.,  p.  788,  ch.  48,  sec. 
1.  And  in  the  Act  establishing  the  Home  De- 
partment, approved  8d  March,  1849.  Vol.  IX., 
p.  393,  ch.  108,  sec.  1.  It  is  enacted  that  the 
Secretary  of  the  Interior  shall  \»  appointed  by 
the  President,  by  and  with  the  advice  and  con- 
sent of  the  Senate,  "  who  shall  hold  his  office 
by  the  same  tenure  as  the  secretaries 'of  the 
other  executive  departments." 

The  construction  of  the  Constitution,  as.con- 
earred  in  by  the  two  houses  of  the  First  Con- 
gress, and  approved  by  President  Washinzt on, 
resolved  these  points: 

1.  Tliat  in  a  republican  government,  public 
officers  are  created  for  tlie  twnefit  of  the  people. 
9w  17  How. 


2.  That  the  Constitution  contains  the  power 
of  removal. 

8.  That  the  power  of  removal  from  office  Is 
incident  to  the  power  of  appointment. 

4.  Tliat  impeachment  was  not,  and  ought 
not  to  be,  the  only  mode  of  removing  officers. 

6.  That  the  duty  imposed  by  the  Constitution 
on  the  President,  to  "take  care  that  the  laws 
be  faithfully  executed,"  absolutely  requires 
that  he  should  have  the  power  of  removing 
unfit,  negligent,  disobedient  or  faithless  o^ 
ficers. 

Such  was  the  construction  of  the  United 
Stales  Constitution  by  the  wise,  good  and  great 
men  who  framed  it  and  put  it  in  practical  op- 
eration. That  construction  has  prevailed  in 
use  and  practice  from  the  beginning  of  the 
government  for  more  than  three  score  years, 
through  all  the  administrations  of  all  the  Pres- 
idents, with  the  continually  recurring  advice 
and  consent  of  the  Senate,  to  nominations  of 
officers,  stated  expressly  to  be  in  the  place  of 
others  to  be  removed,  and  with  full  knowledge 
of  the  House  of  Representatives  and  of  the  com- 
munity at  large.' 

This  construction  of  the  Constitution,  pre- 
vailing for  more  than  sixty  years,  cannot  now 
be  overturned  without  serious  mischief. 

It  is  acknowledged  and  approved  by  this 
court  in  ExparU  Hfnnen,  18  Pet.,  280,  259. 

The  governments  of  the  territories  of  the 
United  States  are  mere  legislative  governments, 
created  at  the  will  and  pleasure  of  the  legis- 
lative power. 

Neither  the  law  creating  the  office,  nor  the 
commission  issued  to  Mr,  Goodrich  under  that 
law,  has  given  the  tenure  during  good  be- 
havior. 

The  various  persons  appointed  to  judicial 
functions  by  the  President  of  the  United  States, 
are  distinguished  into  two  great  classes,  so  far 
as  regards  the  present  question,  namely  -  the 
judges  of  constitutional  courts,  and  those  of 
legislative  courts. 

Constitutional  courts  are  such  as  arc  intended 
by  the  provisions  of  the  third  anicle  of  the 
Constitution.  It  comprehends  the  Judges  of 
the  Supreme  Court  and  the  various  judicial 
circuits  and  districts  into  which  the  United 
States  are  subdivided. 

liCgislative  courts  are  such  as  Congress  es- 
tablishes. The  jurisdiction  with  which  the 
courts  of  the  territories  are  invested,  is  not  a 
part  of  the  judicial  power  which  is  defined  in 
the  8d  article  of  the  Constitution,  but  is  con- 
ferred by  Congress  in  the  execution  of  those 
general  powers  which  that  body  possesses  over 
the  territory  of  the  United  States. 

Am.  In*.  Co.  V.  Canter.  1  Pet.,  611.  646; 
see.  also.  Stoto  of  Pa.  v.  Wheeling  Bridge  Co., 
18  How.,  518,668. 

The  judges  of  the  territorial  courts  are  not 
subject  to  impeachment  and  trial  before  the 
Senate  of  the  United  States  (Mr.  Grundy's  Opin- 
ion, Ist  Feb.,  1839),  and  are  subject  to  removal 
from  office  at  the  discretion  of  the  President  of 
the  Uni  <!d  States. 

Mr.  Crittenden's  Opinion,  28d  Jan. ,  1851. 

The  action  of  Congress  in  many  cases  has 

?iven  to  the  judges  of  the  territories  a  tenure  of 
our  years,  subject,  of  course,  to  removal  by 
the  President. 
Ixtuisiana,  2  Slat,  at  L.,  284;  Arkansas,  8 
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J»tVI..  495;  Florida.  8  Ibid.,  657;  Iowa.  5  Ibid., 
288;  Minnesota.  9  Ibid.,  406;  New  Mexico,  9 
Ibid.,  449;  Utah,  9  Ibid.,  455.  though  in  one 
case  at  least  it  has  been  a  tenure  by  good  be- 
havior. 

Wisconsin,  6  Stat,  at  L..  18. 

In  the  oldeT  cases,  reference  was  made  to  the 
Ordinance  of  July  18,  1787,  one  of  the  earliest 
Acts  of  Congress,  that  of  August  7,  1789;  and 
the  same  power  of  appointment  and  removal 
was  thereby  fpyen  to  the  President,  and  bad 
previously  belonged  to  the  United  States  in 
Congress  assembled. 

N  W.  Territory,  1  Stat.  atL.,  62;  Illinois,  2 
IMd.,  ni4;  Indiana,  2  Ibid.,  59;  Mississippi,  1 
Ibid..  560. 

We  have  (he  concurring  opinions  and  Acts 
of  eight  Congresses  and  seven  Presidents  of 
the  United  States,  that  the  judges  of  the  courts 
of  the  territorial  government  may  be  appointed 
to  hold  their  offices  for  four  years  only. 

The  Supreme  Court  of  the  United  States  have 
also  concurred  in  that  construction  of  the  Con- 
stitution. 

In  the  case  of  T/>t  Am.  Ins.  Co.  v.  Canter,  1 
Pet..  511,  546,  the  court  decided  that  these  ter- 
ritorial courts  "  are  not  constitutional  courts  in 
which  the  judicial  power  conferred  by  the  Con- 
stitution on  the  general  government  can  be  de- 
posited. They  are  legislative  courts.  The 
jurisdiction  with  which  they  are  in  vested  is  not 
a  part  of  that  Judicial  power  which  is  defined 
in  the  8d  article  of  the  Constitution,  but  is  con- 
ferred by  Congress  in  the  execution  of  those 
general  powers  which  that  l)ody  possesses  over 
the  territories  of  the  United  States." 

The  decisions  of  the  Supreme  Court  before 
cited  (1  Pel.,  511,  and  18  Pet.,  280),  seem  to  be 
conclusive  against  the  claims  of  the  plaintiff, 
Ooodricb. 

The  general  rule,  "  that  an  ofBce  is  held  at 
the  will  of  either  party,  unless  a  different  tenure 
is  expressed  in  the  appointment,  or  is  implied 
by  the  nature  of  the  office,  or  results  from  an- 
cient usage,"  is  stated  by  the  Supreme  Court  of 
the  Unitra  States  in  Ex-parte  Hennen,  13  Pet., 
260. 

Mr.  A.  H.  Ia»wrenee>  for  plaintiff  in  er- 
ror: 

Two  questions  arise  from  the  facts  in  this 
case:  1st,  whether  the  President  had  the  pow- 
er to  remove  the  relator  during  the  four  years 
for  which  he  was  appointed ;  and  2d,  if  he  had 
not,  whether  a  mandamu*  is  proper  for  the  pur- 
pose and  under  the  circumstances  stated  in  the 
petition. 

1.  The  President  had  not  the  power  to  remove 
the  relator,  during  the  four  years,  from  his  ap- 
pointment. 

The  Act  of  Congress  (9  Stat,  at  L.,  406,  sec. 
9)  creating  the  judges,  is  peremptory  and  un- 
repealed. They  "shall  hold  their  offices  for 
the  period  of  four  years."  The  commission 
pursues  the  same  terms.  Upon  these  terms  the 
office  was  accepted. 

It  therefore  would  appear  difficult  to  under- 
stand how  any  doubt  could  have  arisen  as  to 
the  absolute  right  of  the  relator  to  office  for  the 
four  years — he  not  having  been  impeached, 
and  tlie  law  not  having  been  repealed — had  not 
the  Attorney  General  given  an  official  opinion 
that  the  Chief  .Justice  of  Minnesota  was  remov- 
able by  the  President.  Opioioiu,  2d  vol.,  2122. 
104 


The  conclusion  of  that  officer  is  supposed  to 
be  legitimately  drawn  from,  and  entirely 
founded  on,  the  opinion  of  this  court  in  the  case 
of  The  Am  In*.  Co.  v.  Canter,  1  Pet.,  540. 

And  in  the  debate  of  1789,  upon  the  power 
of  the  removal  to  which  the  Attorney-Gkneral 
appeals,  there  is  not  feund  any  support  fur  the 
doctrine  that  a  judge  (whether  constitutioniU 
or  lenslative)  may  be  removed  by  the  Pru- 
dent during  the  period  for  which  the  Constitu- 
tive Act  of  the  Legislature  declares  that  be 
shall  hold  his  office.  The  whole  of  that  debate 
was  upon  the  power  of  the  President  to  temove 
an  executive  officer,  and  the  principal  argu- 
ment in  favor  of  removal  was,  that  the  execu- 
tive power  was  vested  in  the  President,  and  for 
it  he  was  responsible,  whether  performed  by 
himself  in  person,  or  by  subordinates  in  office, 
who  were  simply  his  a^nts;  and  from  the  re- 
sponsibility of  the  President,  for  the  acts  of  the 
executive  officers,  the  power  of  removal  was 
particularly  derived. 

4  Elliott's  Debates,  342,  850,  851,  862,  870, 
376,  377,  384,  886. 

But  it  was  nowhere  intimated  that  where  no 
constitutional  impediment  existed,  the  Legisla- 
ture could  not  create  an  office  with  any  limita- 
tion or  tenure  they  might  choose  to  attach  to  it. 
The  very  contrary  was  assumed. 

4  Elliott's  Debates,  861.  869-398,  401. 

The  contrary  of  this  doctrine  has  also  been 
assumed  by  this  court. 

Marbury  v.  Maditon,  1  Cr..  164,  162;  Ex- 
parte Hennan,  18  Pet..  259,  260. 

It  has  been  said,  it  is  true,  by  some,  that  the 
executive  power  has  been  committed  to  the 
President;  that  the  power  of  a  removal  is  inci- 
dent to  the  power  of  appointment;  that  both 
are,  in  their  nature,  executive  acts,  and  that 
Congress  can  neither  take  away  nor  abridge  the 
executive  power. 

It  is  true  the  executive  power  is  committed  to 
the  President  What  executive  power?  Not 
executive  power  in  the  abstract,  but  such  ex- 
ecutive power  as  arises  out  of  the  Constitution 
and  laws  of  the  United  States.  In  (he  instance 
of  judges  in  the  courts  of  the  United  States, 
the  executive  power  consists  of  the  power  of 
appointment  without  the  power  of  removal.  So, 
too,  where  an  act  of  Congress  creates  an  office 
with  a  fixed  and  determined  tenure,  the  execu- 
tive power  as  to  that  act  consists  only  in  the 
power  of  appointment  without  the  power  of  re- 
moval. 

The  different  departments  of  the  government 
of  the  United  States  are  not  in  hostility  to  each 
other;  they  are  coordinate  branches  of  the 
same  sovereignty.  The  sovereignty  of  the 
United  States,  like  every  other  sovereignty,  is 
an  unit.  The  Legislature  is  the  creating  ele- 
ment from  which  originates  that  which  the 
President  is  to  execute  and  the  judiciary  to  ex- 
pound. 

2.  The  second  question  is,  whether  a  manda- 
mus is  the  proper  remedy. 

If  ifis  not,  then  the  relator,  although  illegal- 
ly deprived  of  bis  office  and  its  emoluments,  is 
utterly  without  remedy. 

The  fact  that  the  relator  is  without  any  other 
legal  remedy,  is  of  itself  good  ground  for  a 
mandamus,  where  the  right  is  clear. 

Tappan  on  Mandamus,  pp.  5,  9,  10. 

It  is  no  objection  that  the  mandamu*  is  to 
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compel  the  parment  of  moneys,  if  there  are  no 
other  means  o)  compulsion. 

8  Nev.  &  Perry.  280;  8  Ad.  &  £.,  176;  4 
Bam.  &  A.,  S60;  6  Bing.,  668. 

In  the  present  case,  the  act  was  purely  min- 
isterial. By  the  11th  section  of  the  Act  of 
Conpe»,  9  Stat.  atL.,  407,  each  judge  was  to 
receive  an  annual  salary  of  $1,800. 

An  appropriation  has  in  each  year  been  made 
for  the  payment  of  these  judges. 

dee  9  Stat,  at  L.,  543.611. 

The  salary  was  fixed  by  law,  the  time  of 
payment  fixed,  the  place  of  payment  fixed,  and 
the  money  lay  in  the  Treasury,  appropriated  for 
that  payment. 

See  the  case  of  Kendall,  13  Pet.,  611,  618. 

This  case  is  clearly  distinguishable  from 
Deeatvr  ▼.  PatUding,  14  Pet,  497.  and  Brat/t- 
tar  T.  Maton,  6  How.,  92. 

In  each  of  those  cases  there  was  a  fair  case 
for  discretion  to  be  exercised,  both  in  regard  to 
the  real  meaning  of  Congress,  and  also  in  re- 
gard to  the  funuout  of  wblch  the  money  was 
to  be  paid. 

Nor  is  this  an  indirect  mode  of  suing  the 
eovemment,  which  it  is  forbidden  to  do  direct- 
ty.  This  proceeding  is  neither  to  establish  a 
claim  by  the  judgment  of  a  court,  nor  to  en- 
force against  the  government  the  payment  of  a 
claim.  The  government  lias,  by  its  proper  leg- 
islative department  (the  only  department  which 
in  this  particular  province  represents  the  gov- 
ernment), declareo  that  the  judges  of  the  Min- 
nesota Territory  shall  receive  a  certain  salary, 
to  be  paid  quarterly  at  the  Treasury.  It  is  the 
Secretary  of  the  Treasury,  and  not  the  govern- 
ment of  the  United  States,  that  refuses  to  pay; 
and  the  mandamtu  is  to  command  him  to  make 
this  payment,  not  as  the  representative  of  the 
government,  but  as  the  mere  officer  on  whom 
devolves  the  duty  of  executing  this  law  which 
the  government  by  its  Legislature  has  passed — 
to  do  what  the  law  spedttcally  requires. 

Mr.  Jiutiee  Daniel  delivered  the  opinion 
of  the  court: 

This  case  comes  before  us  upon  a  writ  of  er- 
ror to  the  Circuit  Court  of  the  United  States 
for  the  District  of  Columbia  and  County  of 
Washington.  It- originated  in  the  denial  by 
the  court  above  mentioned  of  .a  writ  of  man- 
damut,  by  which  the  Secretary  of  the  Treas- 
ury should  be  ordered  to  pay  to  the  relator  a 
sum  of  money  claimed  by  the  latter  as  a  por- 
tion of  the  salary  due  to  him  as  Chief  Justice 
of  the  Territory  of  Minnesota. 

The  facts  which  constituted  the  grounds  of 
the  application,  few  and  simple  in  their  charac- 
ter, were  these: 

That  on  the  19th  of  March,  1849,  the  relator 
had,  with  the  advice  and  consent  of  the  Senate. 
been  commissioned  by  President  Taylor,  Chief 
Justice  of  the  Supreme  Court  of  the  Territory 
of  Minnesota,  to  which  offlce  there  had  been 
annexed  (by  the  Act  of  Congress  organizing 
the  territorial  government)  a  compensation  or 
salary  of  $1,800  per  annum,  payable  quarter- 
yearly.  That  the  tenure  of  the  appointment 
was,  l>y  the  language  both  of  the  Act  of  Con- 
gress and  of  the  commission  of  the  relator,  de- 
clared to  be  for  the  term  and  duration  of  four 
years  from  the  date  of  the  commission.  That 
the  relator,  having  accepted  his  commission. 
Bee  17  How. 


was  aftewards,  viz.:  on  82d  of  October,  1851, 
informed  by  J.  J.  Crittenden,  acting  Sec- 
retary of  State,  that  the  President  had  thought 
it  proper  to  remove  him  from  office,  and  to 
substitute  in  his  place  Jerome  Fuller. 

That  the  relator,  insisting  upon  the  tenure 
of  his  offlce  according  to  the  literal  terms  of 
the  commission,  preferred  a  claim  before  the 
first  Auditor  of  the  Treasury,  for  the  sum 
of  $2,848,  as  compensation  from  the  period  of 
his  dismission,  up  to  the  expiration  of  four 
years  from  the  date  of  his  appointment. 

That  the  first  auditor  having  rejected  the 
claim  in  these  words,  "  That  Aaron  Ooodrich 
la  not  entitled  to  the  salary  claimed  by  him," 
an  appeal  was  taken  by  the  relator  to  the  Comp- 
troller of  the  Treasury,  by  whom  the  decbion 
of  the  first  auditor  was  sustained,  and  by 
whom,  in  adjudging,  it  is  remarked,  that 
"  There  can  be  only  one  Chief  Justice  of  the 
Supreme  Court  in  the  Territory;  and  the  Presi- 
dent of  the  United  States  having  thought  prop- 
er to  remove  Gkief  Jutliee  Ooodrich,  and  hav- 
ing nominated,  and  by  and  with  the  consent  of 
the  Senate  appointed  Jerome  Fuller  Chief  Jvt- 
tice  in  the  room  and  stead  of  the  said  Chief 
Jiutiee  doodrich,  he  (that  is  the  comptroller) 
was  bound  to  consider  the  said  removal  and 
appointment  legal."  And  in  consideration  of 
the  facts  and  the  law,  his  decision  was,  that 
the  United  States  were  not  indebted  to  the  said 
Aaron  Ooodrich  as  Chief  Justice  of  the  Su- 
preme Court  of  the  Territory  of  Minnesota, 
and  that  the  decision  of  the  first  auditor  in  the 
premises  was  confirmed  and  established. 

Upon  the  foundation  of  the  facts  above  re- 
cited, and  in  opposition  to  the  decisions  of  the 
auditor  and  comptroller,  and  with  the  view  of 
coercing  the  allowance,  by  the  Secretary  of  the 
Treasury,  of  the  claim  preferred  by  the  relator, 
the  application,  which  has  been  refused  by  the 
Circuit  Court,  was  made. 

In  considering  this  case,  it  maybe  remarked, 
at  the  threshold,  that  it  exhibits  tne  anomalous 
predicament  of  a  prosecution  by  and  in  the 
name  of  the  United  States,  adversary  to  the 
United  States  and  to  their  authority ;  for  it  must 
be  admitted  that  the  Secretary  of  the  Treasury 
can  have  no  relation  whatever,  and  is  clothed 
with  no  powers  and  sustains  no  obligation  in- 
cident to  the  present  controversy,  except  as  he 
is  the  representative  of  the  United  States,  or  the 
guardian  or  custodian  of  their  interests  com- 
mitted to  his  charge. 

In  their  discussion  of  this  cause,  the  counsel 
on  the  other  side  have  deemed  themselves  called 
upon  to  take  a  more  extensive  range  of  inquiry 
tlian  is  that  by  which  we  consider  this  con- 
troversy to  be  properly  limited.  They  have 
supposed  that  in  the  regular  line  of  this  con- 
troversy, and  therefore,  in  ile  correct  adjudica- 
tion, were  involved  necessarily  the  tenure  and 
character  of  the  judicial  power,  as  created  ei- 
ther by  the  Constitution  or  by  the  legislation  of 
Congress,  as  likewise  the  powers  of  the  Execu- 
tive Department,  in  the  exercise  of  its  consti- 
tutional functions,  to  control  or  influence  the 
judicial  power,  and  in  their  examination,  by 
the  counsel,  of  these  deeply  important  topics, 
*much  of  research  and  ingenuity  have  been 
evinced.  But  within  what  we  conceive  to 
to  be  the  correct  apprehension  of  this  cause, 
neither  of  those  important  topics  is  embraced; 
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and  although,  when  regularly  and  directlv  pre- 
sented for  consideration,  the  responsibility  of 
paraing  upon  them  can  no  more  be  avoided  than 
can  the  adjudication  of  any  minor  subject  of 
judicial  cognizance,  yet  their  very  importance 
f urniahes  a  cogent  reason  why  anv  unauthor- 
ized proceeding,  in  reference  to  them,  should 
be  cautiously  avoided;  why  there  should  be  no 
attempt  to  affect  them  by  proceedings  extra  ju- 
dicial in  their  character,  and  such  as  would  de- 
prive of  binding  authority  the  action  of  the 
court,  in  matters  even  of  trivial  concernment. 

The  true  question  presented  for  our  consid- 
eration here,  relates  neither  to  the  tenure  of  the 
judicial  office,  as  created  and  defined  by  the 
Constitution  or  by  Acts  of  Congress,  nor  to  the 
powers  and  functionsof  the  President,  aa  vested 
with  the  executive  power  of  the  government. 

The  only  legitimate  inquiry  for  our  deter- 
mination upon  the  case  before  us  is  this: 
Whether,  Under  the  organization  of  the  feder- 
al government  or  by  any  known  principle  of 
law,  there  can  be  asserted  a  power  in  the  Cir- 
cuit Court  of  the  United  States  for  the  District 
of  Columbia,  or  in  this  court,  to  command  the 
withdrawal  of  a  sum  or  sums  of  money  from 
the  Treasury^  of  the  United  States,  to  be  applied 
in  satisfaction  of  disputed  or  controverted 
claims  against  the  United  States.  This  is  the 
question,  the  very  question  presented  for  our 
determination;  and  its  simple  statement  would 
seem  to  carry  with  it  the  most  startling  consid- 
erations— nay,  its  unavoidable  negation — un- 
less this  should  be  presented  by  some  positive 
and  controlling  command;  for  it  would  occur, 
a  priori,  to  every  mind,  that  a  treasury  not 
fenced  round  or  shielded  by  fixed  and  estab- 
lished modes  and  rules  of  administration,  but 
which  could  be  subjected  to  any  number  or  de- 
scription of  demands,  asserted  and  sustained 
through  the  undefined  and  undeflnable  discre- 
tion of  the  courts,  would  constitute  a  feeble  and 
inadequate  provision  for  the  great  and  inevita- 
ble necessities  of  the  nation.  The  government 
under  such  a  regime,  or  rather,  under  such  an 
absence  of  all  rule,  would,  if  practicable  at  all, 
be  administered  not  by  the  great  departments 
ordained  by  the  Constitution  and  laws,  and 
guided  by  the  modes  therein  prescribed,  but  by 
the  uncertain  and  perhaps  contradictory  action 
of  the  courts,  in  the  enforcement  of  their  views 
of  private  interests. 

But  the  question  proper  for  consideration 
here  has  not  been  left  for  its  solution  upon  the- 
oretical reasoning  merely.  It  has  already  b«en 
authoritatively  determined. 

The  power  of  the  courts  of  the  United  States 
to  command  the  performance  of  any  duty 
by  either  of  the  principal  Executive  Depart- 
ments, or  such  as  is  incumbent  upon  any 
executive  officer  of  the  government,  has  been 
strongly  contested  in  thb  court ;  and  in  so  far 
as  that  power  may  be  supposed  to  have  been 
conceded,  the  concession  has  been  restricted  by 
qualifications  which  would  seem  to  limit  it  to 
acts  or  proceedings  by  the  officer  not  implied 
in  the  several  and  inherent  functions  or  duties 
incident  to  his  office;  acts  of  a  character  rather 
extraneous,  and  required  of  the  individual 
rather  Uian  of  the  functionary. 

Thus  it  has  been  ruled  that  the  only  acts  to 
which  the  power  of  the  courts  by  manaamiuex- 
tends,  are  such  as  are  purely  ministerial,  and 
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with  regard  to  which  nothing  like  judgment  or 
discretion,  in  the  performance  of  bis  duties,  is 
left  to  the  officer;  but  that  wherever  the  right 
of  judgment  or  decision  exists  in  him,  it  is  he, 
ana  not  the  courts,  who  can  regulate  its  exer- 
cise. 

These  are  the  doctrines  expressly  ruled  by 
this  court  in  the  case  of  Kendall  v.  U.  S.,  13 
Pet.,  684;  in  that  of  Deeatur  v.  Biuldin^,  14 
Pet..  497;  and  in  the  more  recent  case  of  Bra- 
thea/rr.  Mason,  6  How.,  93;  principles  regarded 
as  fundamental  and  essential,  and  apart  from 
which  the  administration  of  the  government 
would  be  impracticable.  These  principles,  just 
stated,  are  clearly  conclusive  upon  the  case  be- 
fore us.  The  Secretary  of  the  Trea.<iury  is  in- 
hibited from  directing  the  payment  of  moneys 
not  specifically  appropriated  by  law.  Claims 
against  the  Treasury  of  the  United  States  like 
the  present,  are,  according  to  theorganization  of 
that  Department,  to  be  examined  by  the  first  au- 
ditor; from  this  officer  they  pass,  either  under 
his  approval  or  by  appeal  from  him  to  the  comp- 
troller, and  from  the  latter  they  arc  carried  be- 
fore the  Secretary  of  the  Treasury,  without 
whose  approbation  they  cannot  be  paid;  and 
who  cannot,  even  by  the  concurring  opinions 
of  the  inferior  officers  of  the  Department,  be  de- 

f)rived  of  his  own  judgment  upon  the  justice  or 
egality  of  demands  upon  public  money  con- 
fided to  his  care.  Opposed  to  the  claim  under 
consideration,  we  have  the  decisions  of  three 
different  functionaries,  to  each  of  whom  has 
been  assigned  by  law  the  power  and  the  duty 
of  judging  of  its  justice  and  legality.  By_  what 
process  of  reasoning,  then,  the  authority  to 
make  those  decisions,  or  those  decisions  them- 
selves, can  be  reconciled  or  identified  with  the 
performance  of  acts  merely  ministerial,  we  are 
unable  to  perceive;  and  unless  so  identified,  or 
there  could  have  been  shown  some  power  in  the 
Circuit  Court  competent  to  the  repealing  of  the 
legislation  by  Congress,  in  the  organization  of 
the  Treasury  Department — competent,  too,  to 
the  annulling  of  the  explicit  rulings  of  this  court 
•in  the  cases  hereinbefore  cited — the  Circuit 
Court  could  have  no  jurisdiction  to  entertain 
the  application  for  a  writ  of  mandamus  in  this 
instance.  As  no  such  power  has  been  shown, 
nor  in  our  opinion,  could  have  been  shown,  or 
ever  had  existence,  the  decision  of  the  Circuit 
Court  overruling  the  application,  is  approved 
and  affirmed. 

Mr.  JutUee  Curtis: 

I  assent  to  the  judgment  of  the  court  in  this 
case,  upon  the  ground  that  a  writ  of  mandamus 
to  the  Secretary  of  the  Treasury  is  not  a  legal 
remedy  to  try  the  title  of  the  relator  to  the  of- 
fice claimed  by  him;  and  that  until  that  title 
has  been  legally  tried  and  determined,  he  can 
tiike  no  step  to  compel  the  payment  of  the 
saluy  attached  by  law  to  that  office.  I  desire 
to  be  understood  as  expressing  no  opinion  upon 
anj  other  question  argued  by  the  counsel  in 
this  case. 

Concurring,  Messrs,  Jvstiees  Campbell  and 
Orier. 


Dissenting :  ilfr.  Justice  Blelie»n. 
As  this  case  involves  important  principles, 
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and  as  I  differ  from  the  opinion  of  the  court,  I 
shall  state  my  views. 

Tlie  first  inquiry  that  naturally  arises  in  the 
case  is,  whether  the  President  had  power  to 
Wke  the  removal  complained  of.  This  is  not 
the  object  of  the  mandamu*  applied  for,  but  it 
is  incidental  to  it. 

The  8d  section  of  the  2d  article  of  the  C!on- 
stitution  provides,  "That  the  President  shall 
have  power,  by  and  with  the  advice  and  con- 
tent of  the  Senate,  to  appoint  ambassadors,  other 
poblic  ministers  and  consuls,  judges  of  the  Su- 
preme court,  and  all  other  officers  of  the  United 
Slates  whose  appointments  are  not  herein  oth- 
erwise provided  for,  and  which  shall  be  estab- 
lished by  law. " 

In  bis  argument  the  Attomey-Oeneral  says: 
"That  the  power  of  the  President  was  discussed 
ind  settled  bv  Congress  in  the  commencement 
of  the  federal  government:  that  the  power  to 
remove  all  officers,  who,  bv  the  Constttution  it- 
self, were'not  declared  to  hold  their  offices  dur- 
ing good  behavior,  was  sustained  by  both 
houses;  and  that  this  power  was  recognized  in 
the  establishment  of  the  Department  for  For- 
eign Affairs." 

In  the  2d  section  of  the  Act  referred  to  it 
was  provided,  "When  the  principal  officer 
of  the  Department  should  be  removed,  the 
chief  clerk,  during  the  vacancy,  shall  have 
custody  of  the  records  of  the  Department." 
And  a  similar  provision  is  contained  in  the  oth- 
er Acts,  to  establish  the  Principal  Departments 
of  the  government.  The  heads  of  these  De- 
partments constituted  the  Cabinet  of  the  Pres- 
ident, and  as  they  were  not  only  his  advisers, 
but  discharged  their  duties  under  his  direction, 
there  was  a  peculiar  propriety  that  their  office 
ihOQid  be  held  at  the  will  of  the  Executive. 

There  was  jjreat  contrariety  of  opinion  in 
Congress  on  this  power.  With  the  experience 
we  now  have  in  regard  to  its  exercise,  there  is 
great  doubt  whether  the  moet  enlightened  states- 
men would  not  come  to  a  different  conclusion. 

The  Attomey-Oeneral  calls  this  a  constitu- 
tional power.  There  is  no  such  power  given  in 
the  Constitution.  It  is  presumed  to  be  in  the 
President,  from  the  power  of  appointment. 
This  presumption,  I  think,  is  unwise  and  illog- 
ical. The  reasoning  is:  the  President  and  Senate 
appoint  to  office,  therefore  the  President  may 
remove  from  office.  Now,  the  argument  would 
be  legitimate  if  the  power  to  remove  were  in- 
ferred to  be  the  same  that  appoints. 

It  was  supposed  that  the  exercise  of  this 
power  by  the  President  was  necessary  for  the 
efficient  discharge  of  executive  duties.  That  to 
consult  the  Senate  in  making  removals,  the 
same  as  in  making  appointments;  would  be  too 
lardy  for  the  correction  of  abuses.  By  a  tem- 
porary appointment  the  public  service  is  now 
provided  for  in  case  of  death,  and  the  same 
provision  could  be  made  where  immediate  re- 
movals are  necessary.  The  Senate,  when  called 
to  fill  the  vacancy,  would  pass  upon  the  demer- 
its of  the  late  incumbent. 

This,  I  have  never  doubted,  was  the  true  con- 
■tniction  of  the  Constitution,  and  I  am  able  to 
ssT  it  was  the  opinion  of  the  late  Supreme  Court 
with  Marshall  at  its  head. 

The  numbers  of  the  Federalist,  though  writ- 
ten liefore  the  Constitution  was  adopted,  have 
been  considered  as  among  its  ablest  expositors. 
See  17  How, 


Publius,  in  one  of  his  numbers,  says:  "  It  has 
l)een  mentioned  as  one  of  the  advantages  to  be 
expected  from  the  co-operation  of  the  Senate. 
in  the  business  of  appointments,  that  it  would 
contribute  to  the  stability  of  the  administration. 
The  consent  of  that  body  would  be  necessary 
to  displace  as  well  as  appoint.  A  change  of  the 
Chief  Magixtrate,  therefore,  would  not  occasion 
so  violent  or  so  general  a  revolution  in  the  of- 
fices of  the  government  as  might  be  expected  if 
he  were  the  sole  disposer  of  offices.  Where  a 
man  in  any  station  has  given  satisfactory  evi- 
dence of  his  fitness  for  it,  a  new  President 
would  be  restrained  from  attempting  a  change 
in  favor  of  a  person  more  agreealile  to  him, 
by  the  apprehension  thnt  the  discountenance 
of  the  &nate  might  frustrate  the  attempt, 
and  bring  some  decree  of  discredit  upon  him- 
self. Those  who  can  iiest  estimate  the  value  of 
a  steady  administration  will  be  most  disposed 
to  prize  a  provision,  which  connects  the  official 
existence  of  public  men,  with  the  approbation 
or  disapprobation  of  that  body,  which,  from 
the  greater  permanency  of  its  own  composition, 
will  in  all  probability  be  lees  subject  to  incon- 
stancy than  any  other  member  of  the  govern- 
ment." 

In  this  discussion  in  Congress,  Mr.  Madison, 
one  of  the  ablest  and  most  enlightened  states- 
men of  which  our  country  can  boast,  consid- 
ered the  removal  from  office  was  an  executive 
power,  and  that  Congress  could  not  restrict  its 
exercise.  He  also  considered  the  power  of  ap- 
pointment an  executive  power,  and  that  had  not 
the  Constitution  so  provided,  the  concurrent 
action  of  the  Senate  could  not  have  been  re- 
quired by  Act  .of  Congress  in  making  appoint- 
ments. If  this  were  admitted,  it  would  not 
give  strength  to  the  argument  in  favor  of  the 
exercise  of  the  power  by  the  President. 

If  the  power  to  remove  from  office  be  inferred 
from  the  power  to  appoint,  l>oth  the  elements  of 
the  appointing  power  are  necessarily  included. 
The  Constitution  has  declared  what  shall  be 
the  executive  power  to  appoint,  and  by  con- 
sequence, the  same  power  should  be  exercised 
in  a  removal.  But  this  power  of  removal  has 
been,  perhaps,  too  long  established  and  exer- 
cised to  be  now  questioned.  The  voluntary 
action  of  the  Senate  and  the  President  would 
l>e  necessary  to  change  the  practice,  and  as  this 
would  require  the  relinquishment  of  a  power 
by  one  of  the  parties,  to  be  exercised  in  con- 
junction with  the  other,  it  can  scarcely  be  ex- 
pected. 

The  Attorney-General  says  that  "  the  con- 
struction of  the  Constitution  concurred  in  by 
the  two  houses  of  the  First  Congress,  and  ap- 
proved by  President  Washington,  resolved, 
among  others,  the  following  point: 

"That  in  a  republican  government,  public 
offices  are  wanted  for  the  benefit  of  the  people; 
that  the  officer  does  not  hold  a  private  estate 
and  property  in  the  office,  and  when  the  officer 
is  unfit,  for  any  cause  whatever,  he  ought  to  be 
displaced,  and  another  appointed  for  the  bene- 
fit of  the  people  and  their  security;  or  if  the  of- 
fice itself  be  found,  upon  experience,  to  be  un- 
necessary, it  should  \y&  abolished."  The  sound- 
ness of  the  policy  expressed  in  this  resolution 
must  l)e  admitted  by  every  intelligent  individ- 
ual who  understands  and  appreclatesnur system 
of  governmen' ;  and  if  the  power  had  lieen  ex- 
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ercised  under  the  UmitAtions  expressed  in  the 
resolution,  it  -would  have  had  a  most  salutary 
effect  on  office  holders  and  on  the  public.  For 
the  truth  of  this,  a  reference  may  be  made  to 
the  history  of  the  earlier  administrations. 

But  this  power  of  removal  from  office  by 
the  President,  was  neither  exercised  nor  sup- 
posed to  apply,  until  recently,  to  the  judicial 
office. 

In  the  establishmemt  of  the  Territories,  the 
"Korthwestem,"  "Indiana,"  "Illinois,"  "Mis- 
sissippi," "Michigan,"  and  "Wisconsin,"  it 
wa^  provided  that  the  jud^  should  hold  their 
offices  during  good  behavior.  The  Oovernor, 
Secretary,  and  the  other  officers  of  these  Terri- 
tories were  appointed  under  the  law,  for  a  term 
of  years  "  unle««  sooner  removed." 

By  the  Act  of  Congress  of  August,  178S,  to 
provide  the  government  of  these  territories, 
certain  changes  were  made  in  the  Ordinance  of 
1787,  to  adapt  it  to  the  Constitution  of  the 
United  States.  It  was  provided  that  the  Pres- 
ident shall  nominate  and  by  and  with  the  ad- 
vice and  consent  of  the  Senate,  shall  appoint 
all  officers  which  by  the  said  Ordinance  were 
to  have  been  appointed  by  the  United  States  in 
Congress  assembled;  and  all  officers  so  appoint- 
ed shall  be  commiMioned  by  him ;  and  all  cases 
where  the  United  States,  ' '  in  Congress  assem- 
bled, mi^ht,  by  the  said  Ordinance,  revoke  any 
commission  or  remove  from  any  office,  the 
President  is  hereby  declared  to  have  the  same 
power  of  revocation  and  removal." 

In  the  Territoriesof  "New  Orleans,"  "  Flor- 
ida," "Iowa."  "Oregon,"  "Washington," 
"  Utah,"  "  New  Mexico,"  "Minnesota,"  "Ne- 
braska," and  "Kansas,"  the  judges  were  ap- 
pointed for  four  years;  and  the  Cwvernor  and 
all  other  officers  of  the  Territories  were  ap- 
pointed for  a  term  of  years  "  unless  sooner  re- 
moved." 

In  the  "  Missouri "  and  "  Arkansas  "  Territo- 
ries only,  were  the  judges  appointed  for  four 
years,  "  if  not  sooner  removed." 

In  the  Constitution  no  express  provision  was 
made  for  the  government  of  territories.  This, 
no  doubt,  was  deemed  unnecessary,  as  the  Or 
dinance  of  1787,  which  was  passed  before  the 
Constitution  was  adopted,  provided  for  the 
government  of  all  the  territory  then  claimed  by 
the  United  States. 

Territorial  judges  are  said  not  be  appointed 
under  the  Constitution,  but  by  virtue  of  an 
Act  of  Congress.  In  ihe  Am.  In*.  Co. 
V.  CanUfr,  1  Pet..  546,  Chi^  JutHee  Mar- 
shall said:  "  The  judges  of  the  superior 
courts  of  Florida  held  their  offices  for  four 
years.  These  courts,  then,  are  not  constitu- 
tional courts,  in  which  the  judicial  power,  con- 
ferred by  the  Constitution  on  the  general 
government,  can  be  deposited."  But  all  the 
judges  of  the  territories,  from  1787  to  1804,  were 
appointed  for  good  behavior,  so  that  the  term 
or  service  was  not  a  safe  criterion  by  which  to 
determine  the  character  of  territorial  judges. 

It  is  admitted  that  the  Judges  of  the  Supreme 
Court  cannot  be  appointed  for  a  less  period 
than  good  behavior;  and  the  same  may  be  said 
of  the  district  judges. 

The  power  un<fer  which  the  territorial  gov- 
ernments are  organized,  is  a  matter  of  some  con- 
troversy. In  the  case  above  cited,  Ohi^Jmitiee 
Marshall  said:  "Florida  continues  to  be  a 
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Territonr  of  the  United  States,  governed  by 
virtue  of  that  clause  in  the  Constitution  which 
empowers  Congress  to  make  all  needful  rules 
ana  regulations  respecting  the  territory  or 
other  property  belonging  to  the  United  States." 
This  is  the  prevailing  view  of  those  who  have 
examined  the  subject.  But  the  Chief  Justice 
proceeds:  "  Perhaps  the  power  of  governing  • 
territory  belonging  to  the  United  States,  which 
has  not,  by  becoming  a  State,  acquired  the 
means  of  self-goverment,  may  result  necessa- 
rily from  the  facts  that  is  not  within  the 
jurisdiction  of  any  particular  stale,  and  is 
within  the  power  and  jurisdiction  of  the 
United  States.  These  facts  exist  in  every  ter- 
ritorial government,  but  it  does  not  show  the 
source  of  the  power,  unless  by  the  doctrine  of 
necessity,  which  does  not  seem  to  be  a  legiti- 
mate foundation  for  a  civil  government  under 
our  system.  The  Chief  Justice  further  savs: 
"  The  right  to  govern  may  be  the  inevitable 
consequence  of  the  right  to  acquire  territory." 
There  ia  no  special  power  given  in  the  Consti- 
tution to  acquire  territory.  This  does  not  seem 
to  have  been  within  the  view  of  the  framers  of 
the  government;  and  the  right  was  much  con- 
tended in  the  acquisition  of  Louisiana,  when 
the  power  was  first  exercised. 

It  seems  to  me  that  the  power  to  govern  a  ter- 
ritory is  a  necessary  consequence  of  the  power 
given  "  to  make  all  needful  rules  and  regula- 
tions respecting  the  territory  or  other  property 
belonging  to  the  United  States. "  No  one  doubts 
the  power  of  Congress  to  sell  the  public  lands 
beyond  the  limits  of  any  state;  and  this  renders 
necessary  the  organization  of  a  government  for 
the  protection  of  the  persons  and  properly  of 
the  purchasers.  This  is  an  implied  power, 
but  it  necessarily  results  from  the  power  to  sell 
the  public  lands. 

It  is  difficult  to  say  that  any  power  can  be 
exercised  by  Congress-  which  is  not  derived 
from  the  Ckjnstitution.  Without  that  instru- 
ment, it  is  as  powerless  as  any  other  association 
of  men.  The  laws  of  the  Union  protect  oar 
commerce  wherever  the  flag  of  the  country 
may  float,  and  in  some  instances  our  own 
citizens  may  be  made  responsible  for  acts  done 
in  foreign  seas  and  countries;  but  this  is  the 
exercise  of  powers  given  by  the  Constitution. 
Under  the  legislative  power  of  Congress,  ter- 
ritorial governments  are  organized,  and  their 
functionaries  are  appointed  by  the  President 
and  Senate.  Their  laws  emanate  from  Con- 
gress, or  are  passed  by  a  territorial  Legislature, 
subject  to  the  approval  of  Congress.  The 
government  of  the  territory  is  a  govern- 
ment of  the  United  States;  and  although  its 
courts  do  not  exercise  the  judicial  power  toth^ 
same  extent  as  the  other  courts  of  the  United 
States,  still  they  are  courts  of  the  United  States 
and  exercise  such  judicial  powers  as  are  con- 
ferred on  them  by  law. 

It  is  argued,  that,  as  the  President  is  bound 
to  see  the  laws  faithfully  executed,  the  power 
to  remove  unfaithful  or  incompetent  officers  is 
necessary.  This  may  be  admitted  to  be  a 
legitimate  argument,  as  commonly  applied  to 
executive  officers.  My  own  view  is,  that  the 
power  to  see  that  the  laws  are  faithfully 
executed,  applies  chiefly  to  the  giving  effect 
to  the  decisions  of  the  courts  when  resisted  b^ 
physical  force.     But  however  strongly  this 
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may  refer  to  the  political  oiBceTS  of  the  govern- 
ment, how  can  it  applv  to  the  judicial  olHce? 

In  the  nature  of  his  ofBce,  the  President 
must  superintend  the  Executive  Department  of 
the  government.  But  the  judiciary  constitutes 
a  coordinate  branch  of  the  government  over 
which  the  President  has  no  superintendence, 
and  can  exercise  no  control.  So  far  from  this 
Department  being  subject  to  the  Executive,  it 
may  be  called  to  pass  on  the  legality  of  his  acts. 
The  Prudent,  like  all  the  other  officers  of  the 
government,  is  subject  to  the  law,  and  cannot 
violate  it  with  Impunity.  He  is  responsible  for 
the  infraction  of  private  rights,  and  before  a 
territorial  court,  the  same  as  before  the  other 
courts  of  the  Union.  In  no  just  and  proper 
sense  can  the  President  be  required  to  see  that 
the  judicial  power  shall  be  carried  out,  except 
as  controlling  the  physical  power  of  the  Union. 

The  effects  of  the  control  of  the  judicial  by 
the  executive  power,  are  seen  in  the  history  of 
England,  during  the  reign  of  the  Stuarts.  The 
most  insupportable  tyranny  and  corruption 
were  realized  under  this  paramount  power  of 
the  executive  government.  It  has  always  beun 
the  corrupting  power  of  all  free  government. 
This,  in  a  great  degree,  arises  from  the  extent 
of  its  powers  and  patronage.  And  in  the  for- 
mation of  our  government  great  care  was 
taken  to  place  the  judicial  power  on  an  inde- 
pendent oasis.  Being  without  patronage,  and 
discharging  the  most  onerous  and  delicate 
duties,  nothing  but  a  high  and  an  impartial  dis- 
cbarge of  its  functions  can  sustain  it. 

Whenever  any  portion  of  the  judicial  power 
shall  become  subject  to  the  executive,  there 
will  be  an  end  of  its  independence  and  purity. 
It  will  become  the  register  of  executive  decrees 
■ad  of  a  party  policy.  What  could  create  a 
deeper  degradation  than  to  see  any  branch 
of  the  judiciary,  which  stands  between  the 
executive  power  and  rights  of  the  citizen,  be- 
come the  mere  instrument  of  that  power? 

There  can  be  little  or  no  difficulty  in 
coming  to  a  correct  conclusion  on  this  impor- 
tant question,  by  an  examination  of  the  Acts  of 
Congress  creating  the  tenure  of  the  judicial 
office  in  the  territories.  In  the  seven  Territories 
first  enumerated,  the  judges  were  appointed 
daring  good  behavior;  the  other  officers  were 
appoints  for  a  term  of  years  "  if  not  sooner 
removed." 

In  ten  Territories  the  law  authorized  the  ap- 
pmntment  of  judges  for  the  term  of  four  years, 
and  the  other  officers  for  a  term  of  years  "if 
not  sooner  removed."  Whether  in  the  above 
Acts  the  judicial  tenure  was  fixed  for  good  be- 
havior or  a  term  of  years,  no  one  can  fail  to 
see  the  difference  in  regard  to  the  tenure  of  the 
judges,  and  of  the  other  officers.  The  judges 
were  appointed  absolutely  for  good  l)ehavior, 
or  a  term  of  years,  whilst  the  other  officers  were 
appointed  for  a  term  of  years  "  unless  sooner 
removed."  By  the  terms  of  the  appointment 
tlie  political  officers,  such  as  the  governor, 
secretary,  marshal,  &c.,  were  removable,  but 
the  judges  were  not.  In  this  respect  these  ap- 
pointments stand  in  contrast,  and  show  the  un- 
mi-itakable  inlc-ntion  of  Congress. 

It  IS  true  that  for  the  Territories  of  Missouri 
and  Arkansas,  the  judges  were  appointed  for 
the  term  of  four  years  ' '  unless  sooner  removed. " 
This  language  was  first  uset^  r  the  Mis- 
Set  17  How. 


souri  Territory,  and  as  the  Arkansas  Territory 
was  taken  from  Missouri,  tbesame  language  was 
incorporated  into  the  organic  law  of  Arkansas. 
These  two  Territories  out  of  the  nineteen  al)ove 
named,  would  imply  the  power  to  remove  the 
judges.  But  whether  this  language  was. the 
result  of  accident  or  design,  it  cannot  authorize 
the  construction  of  the  law  establishing  the 
other  territories,  among  which  the  Territory  of 
Minnesota  is  included,  as  though  the  power  of 
removal  applied  to  them.  The  words  used  will 
not  allow  this  construction,  especially  when 
taken  in  connection  with  words  in  the  same 
Acts  in  relation  to  the  appoinliment  of  officers 
in  the  Territories,  other  than  the  judges. 

This  view  is  greatly  strengthened  by  the  us- 
age of  the  government.  There  have  lieen,  it  is 
believed,  but  two  judges  of  territories  removed, 
and  those  recently — since  the  organization  of 
the  Union.  And  we  may  rely  on  the  early 
practice  of  the  government  to  show  its  true 
theory  in  the  exercise  of  federal  powers.  The 
great  principles  of  our  system  were  then  under- 
stood and  adhered  to,  and  our  safest  axioms 
are  found  in  this  part  of  our  history. 

It  is  said  the  Act  of  1789,  which  modified 
the  Ordinance  of  1787,  so  as  to  adapt  it  to  the 
Constitution,  gave  the  same  power  to  the 
President,  in  regard  to  appointments  and  re- 
movals, which,  under  the  confederation,  was 
exercised  by  Congress.  This  is  true,  but  it 
can  apply  only  to  those  officers  which,  under 
the  confederation,  were  removable  by  Con- 
gress. Under  the  Ordinance,  as  above  stated, 
the  judges  were  appointed  during  good  behav- 
ior, whue  all  the  other  officers  were  appointed 
for  a  term  of  years  "  unless  sooner  removed." 

If  Congress  have  the  power  to  create  the  ter- 
ritorial courts,  of  which  no  one  doubts,  it  has 
the  power  to  fix  the  tenure  of  office.  This  be- 
ing done,  the  President  has  no  more  power  to 
remove  a  territorial  judge  than  he  has  to  repeal 
a  law.  The  duties  of  a  judge  of  a  territory 
are  discharged  as  independently,  and  as  free 
from  executive  control  as  are  the  duties  of 
a  judge  of  this  court.  This  territorial  judi- 
cial power  wac  intended  to  be  a  check  upon 
the  executive  power.  And  it  would  be  incon- 
sistent with  the  principles  of  our  government 
for  the  judges  to  be  subject  to  removal  by  the 
Executive. 

This  is  a  great  question,  though  it  can  only 
affect,  as  now  maintained,  the  territorial  bench. 
And  I  rej^t  that  from  the  want  of  jurisdiction, 
in  the  opinion  of  my  brethren,  they  are  not  re- 
quired to  express  an  opinion  as  to  the  power 
asserted. 

The  other  question  in  the  case  is,  whether 
the  remedy  by  mandamus  is  appropriate  and 
legal  In  the  case  of  KendaU  v.  The  U.  S.,  12 
Pet.,  608,  which,  in  my  judgment,  is  not  dis- 
tinguishable from  this,  the  question  was  set- 
tled. 

In  that  case,  under  a  special  Act  of  Congress, 
a  matter  of  controversy  between  William  B. 
Stokes  «t  al.  and  the  Postmoster-Oeneral,  was 
referred  to  a  commissioner,  to  examine  the  ac- 
count and  report  any  balance  he  might  find 
due  to  the  relators,  from  the  Postmaster  Gener- 
al ;  and  the  Postmaster  Gkncral  was  required  to 
pay  such  balance,  by  entering  a  credit  on  the 
ixwks  of  the  Department' 

The  duties  o(  the  commissioner  were  per- 
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formed,  and  he  reported  in  favor  of  the  relat- 
ors, $161,568.89,  all  of  which  sum  was  credited 
by  the  Postmaster  General,  except  the  sum  of 
|il9,462.43,  which  he  refused  to  place  to  the 
credit  of  the  relators  on  the  books  of  the  De- 
partment. The  petitioners  prtyed  the  Circuit 
Court  of  the  District  of  Columbia  to  award  a 
mattdamu*,  directed  to  the  Postmaster-Gteneral, 
commnnding  him  to  enter  the  credit. 

A  peremptory  mandamiu  was  issued  by  the 
Circuit  Court,  which  decision  was  brought  be- 
fore this  court  by  a  writ  of  error.  All  the 
members  of  this  court  held  that  it  was  a  proper- 
case  for  mandamus,  as  the  duty  imposed  was 
ministerial  and  positive,  there  being  no  other 
adequate  remedy.  Three  only  of  the  Judges 
dissented,  on  the  ground  that  the  Circuit  Court 
of  the  District  of  Columbia  had  not  power  to 
issue  the  writ;  but  the  other  six  judges  held 
that  it  was  not  only  a  cose  for  a  mandamus,  but 
that  the  Circuit  Court  had  the  power  to  is- 
sue it.  The  credit  was  require<l  to  be  en- 
tered on  the  booiu  of  the  Auditor  of  the  Post- 
office  Department,  whose  duties  were  performed 
under  the  Treasury  Department.  But  as  the 
accounts  were  examined  in  the  Postofflce  De- 
partment, the  credit  was  required  to  be  entered 
by  the  Postmaster  General  on  the  books  of  the 
Auditor.  It  was  known  that  an  order  of  tlie 
Postmaster-General,  requiring  the  credit  to  be 
entered,  would  be  obeyed  by  the' Auditor. 

In  tlie  case  before  us  the  salary  of  the  judge 
was  fixed  by  law,  and  payable  at  the  Treasury 
Department,  where  application  for  payment 
has  been  frequently  made  by  the  relator  and 
refused  by  the  Secretary  of  the  Treasury.  It 
is  shown  that  an  appropriation  of  the  salary 
^was  made  by  Act  of  Congress,  and  in  such  a 
case  the  payment  is  a  ministerial  act,  and  the 
Secretary  tuts  no  discretion  to  withhold  it. 
This  would  not  be  controverted,  it  is  supposed, 
if  the  judge  who  demanded  payment  had  re- 
mained in  office.  If,  in  such  case,  the  Secre- 
tary may,  at  his  discretion,  refuse  to  pay  the 
salaries  of  officers,  he  migiit  suspend  the  ac- 
tion of  the  government.  The  dut^  to  pay  is 
enjoined  on  the  Secretary  by  law ;  it  is  a  min- 
isterial duty,  in  which  he  can  exercise  no  dis- 
cretion, the  appropriation  having  been  made  by 
law. 

By  the  Act  of  2d  September,  1789,  the  Sec- 
retary of  the  Treasury  is  required  to  "grant  all 
warrants  for  moneys  to  be  issued  from  the 
Treasury  in  pursuance  of  appropriations  hj 
law."  And  in  the  same  Act,  the  Treasurer  is 
required  to  "  receive  and  keep  the  moneys  of 
the  United  States,  and  to  disburse  the  same 
upon  warrants  drawn  by  the  Secretary  of  the 
Treasury,  countersig^ned  by  the  comptroller, 
recorded  by  the  register,  and  not  otherwise." 
These  are  all  ministerial  duties  performed  un- 
der the  Secretary  of  the  Treasury.  The  money 
having  been  appropriated  by  law  for  the  salary 
of  the  judge,  the  8i  cretary  was  bound  to  pay  it. 

The  justiflb&tion  for  the  non-payment  by  the 
Secretary  is,  that  the  relator  hod  been  removed 
from  office  by  the  President ,  and  that  by  the 
President  and  Senate,  his  successor  had  been 
appointed,  who,  having  entered  upon  the  dis- 
charge of  his  duties,  was  entitled  to  the  salary, 
and  to  whom  it  had  been  paid. 

If  the  act  of  removal  by  the  President  was 
mauthorized,  this  can  afford  no  justification 
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for  withholding  the  salary.  It  is  admitted  that , 
by  jnandamus,  no  act  of  an  executive  officer 
can  be  examined,  which  involves  the  exercise 
of  his  judgment  or  discretion.  The  payment 
of  the  salary,  being  a  mere  ministerial  duty, 
positively  enjoined  by  law,  is  subject  to  no  such 
objection.  But  may  not  the  objection  apply 
to  the  removal  of  the  jud^?  If  such  a 
power  were  within  the  exercise  of  the  discre- 
tion of  the  President,  it  would  be  conclusive. 
But  if  the  act  be  without  authority  and  against 
law,  it  is  void;  and  such  was  the  act  com- 
plained of.  The  President  could  exercise  no 
discretion  on  the  subject;  the  removal  was  be- 
yond his  power:  and  the  act  being  void,  it  can- 
not be  considered  as  the  exercise  of  an  execu- 
tive discretion.  The  Judgment  and  discretion 
which  may  not  be  interfered  with  by  manda- 
mus, must  be  in  the  disctiarge  of  executive  du- 
ties. These  do  not  come  within  thp  judicial 
power.  But  an  unlawful,  and  consequently 
void  act,  by  the  President,  by  which  an  injury 
is  done  to  an  individual,  cannot  be  covered  by 
executive  discretion.  And  in  this  case  the 
question  is  incidental  to  the  object  of  the  man- 
aamus,  which  is  to  require  the  Secretary  to  per- 
form a  ministerial  duty.  The  removal  of  the 
judge  is  set  up  by  the  Secretary  as  a  reason 
why  the  relator  has  not  l>een  paid;  and  if  the 
act  of  removal  be  void,  it  fails  to  justify  the  re- 
fusal to  pay. 

The  case  of  Decatur  v.  Paulding,  14  Pet., 
013,  is  altogether  different  from  the  one  under 
consideration.  In  the  opinion  of  the  court  in 
this  case,  the  Chi^  JutUee  showed  that  it  was, 
materlallv,  distinguishable  from  Kendall's  case. 

It  would  be  difficult  to  imagine  a  clearer  case 
for  a  mandamus  than  the  one  before  us,  in  my 
Judgment;  and  I  think  it  should  be  issued.  If 
the  salary  has  been  |>aid  to  the  new  judge, 
it  has  been  illegally  paid,  and  that  is  no  reason 
why  it  should  not  be  paid  to  the  rightful  claim- 
ant. 

We  have  nothing  to  do  with  the  conduct  of 
the  judge,  nor  had  the  President.  The  judge 
was  liable  to  be  impeached  and  removed  from 
office,  in  that  form. 

Judgment  of  Vireuit  Court  eonfirmed,  with 
costs. 

ated-17  How., 280;  6  Wall.,4»T;  7  Wall.,3a2:  » 
Wall.,  313;  Deady.  308;  1  Bi!<8.,429;  T  Blatcbf .,  433. 


EDWARD  M.  WEST,  Plaintiff  in  Error, 

e. 

JOSEPH  COCHRAN. 

(See  8.  C,  17  How.,  «B-tl6.) 

Spanish  land  grant — eonstruetion  of  statute — 
lefien  title  perfect. 

By  tbe  Act  of  March  3, 1807,  Conirress  did  not  in- 
tend that  a  final  legal  title  to  lands  lield  under 
Bpanlsh  and  French  rrantg  should  be  made  to 
vaj^ue  Krants,  until  the  bounds  had  been  ascer- 
tained, and  tbo  particular  tract  defined  by  survey. 

Until  the  survey  was  made,  the  plainttlT's  title 
attached  to  no  land,  nor  could  a  court  ascertain 
its  boundaries,  as  this  power  was  reserved  to  the 
BxecuUve  Department. 

The  plalntlil's  land  not  being;  surveyed  when  the 

NOTB.— ilffewmri  prtvatt  land  ciatms.  See  note  to 
Les  Bois  v.  BrameU,  4  How.,  448. 
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action  wM  oommenced,  be  bad  oo  title  tbst  would 
support  an  action  of  ejectment. 

(Mr.  Justice  Wayne  did  not  sit  to  this  cause.) 
ArgutdJan.  10,  1855.        Decided  Feb.  6,  1855. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Missouri. 

This  is  an  action  of  ejectment  for  the  recov- 
ery of  a  lot  of  ground  in  the  northern  part  of 
the  City  of  St.  Louis,  which  the  plaintiff  alleges 
to  be  part  of  the  land  confirmed  to  Joseph  Bra- 
zeau,  whose  title  he  held  by  the  board  of  com- 
missioners on  Sept.  33,  1810. 

The  defendant  claimed  under  a  similar  con- 
firmation of  the  same  date  to  Louis  Labeaume, 
and  the  lot  in  question  being  embraced  within 
the  survey  and  patent  of  I^tbeaume,  and  not 
within  the  survey  and  patent  to  Brazeau,  the 
Circuit  Court  decided  that  the  plaintiff  below, 
who  is  also  plaintiff  in  error,  could  not  recover. 

The  case  is  fully  stated  bythe  court. 

Me*»r$.  T.  Ewingr  and  H.  Blair,  for  the 
plaintiff  in  error: 

Brazeau  claims  under  a  confirmation  by  the 
United  States  Commissioners,  pursuant  to  the 
Act  of  March  30, 1807. 

The  confirmatioa  passes  the  absolute  legal 
title,  and  though  a  patent  may  issue,  it  is  merely 
evidence  of  a  title  already  complete.  U.  S. 
Stats.,  Vol.  IL,p.  441.  sec.  4. 

The  operative  words  of  a  statute  are  "which 
decision  of  the  commissioners,  when  in  favor 
of  the  claimant,  shall  be  final  against  the  Unit- 
ed Slates,  any  Act  of  Congress  to  the  contrary 
notwithstanding." 

The  Act  of  1803  provides  (sec.  5),  that  such 
"  decisions  shall  be  laid  before  Congress  in  the 
manner  hereinafter  directed,  and  1]«  subject  to 
their  determination  thereon." 

The  Act  of  1807  does  not  submit  the  case  to 
tlie  action  of  Congress,  but  declares. that  a  dc 
cision  of  the  commissioners,  when  in  favor  of 
the  claimant,  "shall  be  final  against  the  United 
Stales." 

The  confirmation  is  complete  in  the  one  case 
with  the  action  of  Congress  on  each  particular 
claim ;  in  the  other  by  the  action  of  the  com- 
missioners without  the  action  of  Congress, 
lo  both  cases  a  patent  is  to  issue;  but  in  one  of 
these  cases  the  legal  title  passes  without  the 
patent. 

Doe  v.  EiUava.  9  How.,  446,  447;  Stoddard  v. 
Chambert,  2  How.,  807. 

The  United  States  can  as  well  pass  titles  by 
the  act  of  commissioners  as  by  the  act  of  the 
President. 

The  reasons  of  policy  arc  indeed  against  a 
distinction  between  the  two  classes  of  cases. 
In  this  case  confusion  is  guarded  against  by  the 
required  report  of  the  commissioners,  in  that 
the  Oencral  Land  Office  must  issue  a  patent  if 
required,  precisely  as  they  must  in  cases  con- 
firmed by  the  direct  Act  of  Congress.  There  is 
a  dictum  in  Burgtt*  v.  Chay.  16  How. ,  63,  op- 
posed to  our  view,  which  we  respectfully  ask 
the  court  to  reconsider.  But  we  may,  under 
the  statutes  of  Missouri  adopted  in  practice  by 
the  Circuit  Court,  maintain  our  action  of  eject- 
ment under  the  confirmation. 

Our  title  is  final  against  the  United  States. 
It  is  conclusive  and  absolute,  subject  to  no  con- 
ditions or  contingencies.  The  land  confirmed 
to  Brazeau  belongs  to  him.  The  United  States 
See  17  How. 


could  not  take  it  from  him  nor  transfer  it  in 
title  to  another.  But  in  case  of  a  controverey, 
the  question  as  to  existing  title  is  not  for  Vbe 
Executive  Department,  but  for  the  courts. 
This  was  practically  denied  by  the  instructions. 

But  it  is  contended  that  as  Brazeau  did  not 
file  his  claim  in  writing  with  the  Recorder,  the 
confirmation  to  him  is  void,  the  whole  matter 
being  coram  nonjudiea. 

If  the  legal  title  did  not  pass  to  Brazeau,  by 
his  confirmation,  neither  did  it  pass  lo  La- 
beaume by  his.  The  parties,  therefore,  on 
January  27, 1853,  held  by  equal  titles  on  which 
ejectment  lies  by  the  laws  of  Mis.K>uri  adopted 
in  practice  by  the  Circuit  Court  of  Missouri 

The  rights  of  Brazeau  under  tho  location  ol 
his  land  were  questions  for  a  court  and  jury  to 
determine.  And  because  the  court  instructed 
the  jury  that  the  act  of  an  executive  officer,  in 
issuing  a  patent  after  the  commencement  of  a 
suit,  was  conclusive  of  their  rights;  we  claim, 
that  the  judgment  ought  to  be  reversed,  and 
this,  irrespective  of  the  merits  of  the  case. 

Menrs.  C.  Cashing  and  Britton  A.  Hill, 
for  ihe  defendant  in  error: 

1.  Under  the  Statute  of  Missouri  (Rev.  Code, 
1845,  title  Ejectment)  an  acUon  of  ejectment 
may  be  maintained  under  the  laws  of  the 
United  States,  against  a  person  not  having  a 
better  title. 

The  confirmation  to  Brazeau  of  1810  did  not 
vest  the  legal  title  in  him.  The  fee  was  still  in 
the  United  States.  The  plaintiff  cannot  recover 
at  law  upon  this  equity,  the  fee  remaining  in 
the  Government,  against  a  patent  of  the  United 
States,  which  vests  the  fee  in  the  defendant. 

The  patent  is  the  better  title. 

Patterton  v.  Win,  5  Pet.,  341;  BagneU  v 
Broderiek,\ZVet.,  450. 

The  complainant,  in  ejectment,  must  have 
been  clothed,  at  the  commencement  of  his  suit, 
with  a  legal  title;  no  equitable  title  will  avail. 

Dot,  ex  dem.  Hodtden,  v.  Staj^e,  2  T.  R.,696: 
Doe,  ex  dem.  Beade,  v.  Beade,  8  T.  R.,  123: 
Bobinton  v.  CampbeU,  8  Wh.,  220. 

See  further,  as  to  the  conclusive  effect  of  a 
patent  as  evidence  in  a  court  of  law. 

Paientm  v.  Jeiila  «( oj. ,  2  Pet. ,  216 ;  4  Wheat. , 
488;  16  Wheat.,  ."iSO;  Stringer  v.  Toungetal., 
8  Pet.,  820;  U.  8.  v.  Arredondo.  6  Pet..  728, 
788;  Wiieox  v.  Jaekton,  18  Pel., 499. 

It  may  be  considered  as  conclusively  set- 
tled by  repeated  adjudications  of  this  court- 
that  a  party  cannot  recover  in  an  action  ol 
ejectment  upon  a  confirmation  by  the  old  board 
of  commissioners  against  a  party  holding  under 
a  patent  from  the  United  States. 

2.  Brazeau  had  no  confirmation  under  tlic 
Acts  of  Congress  of  1805, 1806,  or  1807.  under 
which  the  confirmation  to  him  purports  to  have 
been  made,  for  the  reason  that  no  notice  of  his 
claim  was  filed  by  him  according  to  the  require- 
ments of  said  Acts  of  Congress  so  as  to  give  the 
board  of  commissionersjurisdiction  of  his  case. 

Blrother  v.  Luecu,  6  Pet.,  771,  772;  8.  C,  12 
Pet.,  458,  4S4, 408;  BisieU  v.  Penrose,  8  How., 
333,838. 

All  the  title  that  the  United  States  had  in  this 
land  on  February  26,  1806,  the  date  of  La- 
beaume's  claim,  has  been  vested  in  Labeaume 
and  his  legal  repreeentatives  by  the  patent. 

Green  v.  Liter  etal.,  8  Cr.,  229;  Landes  v. 
Brant,  10  How..  878. 

Ill 
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8.  It  is  not  admissible  for  the  plaintiff  to  lo- 
cate the  reservation  in  anotlier  place,  or  allege 
tliat  it  was  located  by  Brazeau  by  mistake.  It 
is  too  late  to  allege  any  such  mistake,  if  any 
was  made,  for  innocent  purchasera  have  bought 
the  land  of  Labeaume,  and  the  title  of  these 
purchasers  cannot  be  affected  by  the  present 
scheme  of  relocation.  Brazeau  and  hU  rep- 
resentatives, if  they  ever  had  any  right  in 
equity,  have  lost  it  by  their  laches  for  half  a 
century.  The^  have  suffered  Labeaume  and 
his  representatives  to  possess  the  land  accord- 
ing to  the  deed,  for  flfty-four  years  prior  to 
this  suit;  and  now  the  plaintiff  asks  the  court 
to  correct  the  alleged  mistake  in  the  deed,  after 
the  property  has  been  in  the  possesion  of  in- 
nocent purchasers  for  thirty-six  years.  A.  court 
of  equity  has  always  refused  its  aid  to  stale  de- 
mands where  a  party  has  slept  upon  his  rights 
or  acquiesced  for  a  great  length  of  time. 

Piatt  V.  Vdttieret  al.,  9  Pet.,  41B;  Smith  r. 
Clay,  8  Brown.  Ch.,  640;  Oane  v.  Bloodgood.  7 
Johns.  Ch.,  98;  Uvgke»  v.  Kdwardt,  9  Wh., 
489;  WiUimn-7.  WatlUniZ  Pet.,  44. 

4.  The  confirmation  to  Brazeau  was  subject 
to  a  condition  of  survey  by  the  United  States. 
In  the  completion  of  the  grant  to  Brazeau  under 
the  confirmation,  the  United  States  has  sur- 
veyed the  tract  confirmed  to  him,  and  a  patent 
thereon  has  issued  to  his  legal  xepresentatives, 
locating  the  land  south  of  and  adjoining  La- 
beanme's  tract.  This  is  conclusive  upon  Bra- 
zeau's  representatives,  and  they  cannot  dispute 
this  location,  thus  made  in  accordance  with 
law. 

Menard't  Heirt  V.  Miusey,  8  How.,  818;  Ifoo- 
Jbiv  v.  DiUon.  4  How.,  421 ;  Le  Boity.  BramM, 
4  How.,  450,  464. 

6.  The  defendant  has  the  elder  title;  for  the 
patent  to  Labeaume's  representatives  relates 
back  to  the  filing  of  his  claim  in  Feb- 
ruary, 1806,  and  passed  the  title  as  of  that  date 
by  relation  for  the  land  described  in  the  patent. 

Laitdet  \.  Brent,  10  How.,  348. 

6.  All  the  title  that  the  representatives  of 
Brazeau  claim  within  the  Labeaume  patent, 
the  plaintiff  is  barred  from  recovering  upon 
by  the  Spanish  law  of  prescription,  which  re- 
mained in  force  in  Missouri  until  December, 
1818. 

atrother  v.  Lucat,  12  Pet.,  424,  461. 

The  evidence  conclusively  proves  that  La- 
beaume entered  under  a  just  title,  upon  which 
he  could  lawfully  prescribe  under  the  Spanish 
law,  and  possess  in  good  faith.  A  possession 
of  ten  years  under  such  a  title  passes  the  title 
by  prescription  under  the  Spanish  law  then  in 
force. 

2  Martin,  79;  5  Martin,  197;  8  Martin,  N.  8., 
278: 11  Martin,  N.  S.,  207;  7Martln,  N.  8.,  578; 
Strother  v.  Luceu,  12  Pet.,  789.  790. 

Mr.  Jtutiee  Catron  delivered  the  opinion 
of  the  court: 

To  understand  the  application  of  the  instruc- 
tion given  to  the  jury  which  controlled  the 
verdict  in  this  case,  a  minute  statement  of  the 
facts  is  necessary. 

On  the  1st  June,  1794,  Joseph  Brazeau,  by 
petition,  requested  the  Lt. -Governor  of  Upper 
Louisiana  to  grant  to  him  a  tract  of  land  near 
the  then  Village  of  St.  Louis,"  situate]  l)eyond 
the  foot  of  the  mound  called  the  Orange  de 
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Terre,  fourarpentsin  width,  which  are  to  ex 
tend  from  (he  steep  bank  or  beach  of  the  Mis- 
sissippi in  the  W.  J  S.  W.  by  about  twenty  ar- 
pcnts  in  depth,  that  shall  begin  at  the  foot  of  the 
hill  where  stands  the  Grange  de  Terre,  ascend- 
ing in  a  N.  N.  W.  course  to  the  vicinity  of  Uie 
Stony  Creek,  so  that  the  said  tract  hereby  asked 
for  be  bounded  on  the  east  by  the  bank  of  the 
Mississippi,  on  the  other  side  in  part  by  the 
King's  domain,  and  in  part  by  land  re-umtedlo 
the  said  domain." 

The  grant  was  made  by  the  Governor  in  the 
following  terms:  "  We  do  certiry  to  have 
put  Joseph '  Brazeau  in  possession  of  the 
parcel  of  land  designated  in  his  petition,  of 
four  arpents,  by  twenty  deep,  which  shall  ex- 
tend in  a  N.  N.  W.  course  from  the  foot  of  the 
hill  where  stands  the  Grange  de  Terre,  ascend- 
ing to  the  vicinity  of  the  Stony  Creek,  bounded 
on  one  side  hy  the  bank  of  the  Mississippi,  and 
on  the  opposite  side  By  the  lands  not  conceded 
or  re-united  to  His  Majesty's  domain;  and  at  the 
two  ends  bounded  on  the  N.  N.  W.  by  the  vi- 
cinity of  the  Rocky  Creek,  and  at  the  other, 
in  the  S.  S.  E. ,  shall  be  bounded  by  the  land 
granted  to  the  free  mulattress  Esther."  Thia 
concession  was  made  June  10,  1794. 

On  the  SSth  of  the  same  month,  the  Ctovem- 
or  amended  hiaformer  concession,  in  which  he 
declares  that  the  four  arpents  front  by  twenty 
deep  "  shall  begin  beyond  the  mound  called  La 
Gran^  de  Terre,  extending  N.  N.  W,  to  the 
vicinity  of  the  Rocky  Branch,  bounded  on  one 
side  by  the  banks  of  the  Mississippi  River,  and 
on  the  opposite  side  by  lands  reunited  to  the 
King's  domain,  through  which  lands  passes 
this  present  concession,  of  which  one  end  is  to 
be  bounded  by  the  concession  of  the  free  mu- 
lattrcs  Esther." 

The  application  of  E^her  above  referred  to, 
was  made  October  2,  1793.  She  petitioned  for 
a  piece  of  land  lying  on  the  borders  of  the  Mis- 
sissippi ;  the  northern  portion  of  (he  concession 
to  be  situated  between  the  small  mound  called 
the  Grange  de  Terre  and  the  beach  of  the  Mis- 
sissippi, havintr  at  its  two  extremities  four  ar- 
pents front,  th&  shall  bear  about  from  E.  N. 
B.  to  W.  8.  W.,  by  twenty  arpents  in  ex*«nt  or 
depth,  that  shall  run  from  about  N.  N.  W.  to 
8.  8.  E. 

On  the  8d .  October,  1798,  the  Governor 
granted  the  land  to  Esther,  in  the  terms  of  her 
petition,  with  this  addition :  That  the  land  should 
descend  to  the  river  and  be  limited  on  three  sides 
by  the  King's  domain,  and  on  the  other  side  by 
the  bank  of  the  Mississippi,  as  shown  by  the 
plat  on  the  back  of  the  concession.  This  plat 
was  a  rude  sketch,  affording  no  material  aia  in 
locating  the  land. 

On  the  6th  of  October.  1798,  the  Governor 
certifies  that  he  had  in  person  put  Esther  in 
possession  of  the  land  granted,  the  locality  of 
which  he  again  describes,  in  the  terms  as  attove 
set  forth,  except  that  he  declares  that  the  east- 
em  boundary  on  the  river  shall  be  limited  by 
the  edge  of  the  beach. 

Esther's  concession  was  not  surveyed  by  the 
Spanish  authorities. 

On  the  9th  of  May.  1798,  Joseph  Brazeau 
sold  to  Louis  Labeaume  part  of  the  land  grant- 
ed to  Brezeau  in  June,  1794,  reserving  for  him- 
self four  arpents  to  be  taken  at  the  foot  of  the 
mound  on  the  south  part  of  the  concession; 
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Brazeau  selling  only  sixteen  arpents  in  depth 
to  Labeaume,  who  arcppted  the  sale  with 
thi»  reservation.  In  1799,  Labeaume  applied 
to  the  Goremor  to  enlarjire  his  tract  acquired 
from  Brazeau.  "  He  asks  that  you  will 
be  pleased  to  grant  him  360  arpents  of  land, 
inclading  the  land  which  he,  the  petitioner, 
bought  of  M.  Brazeau :  that  is,  twenty  arpents 
in  depth  from  the  Misxissippi  in  ascending  the 
Bocky  Branch.  West  i  8.  by  16  arpents  in  front 
along' the  Mississippi,  to  lie  taken  from  the  de- 
scending road  into  the  creek;  which  is  the  same 
front  of  the  petitioner's  land,  the  angle  (trian- 
gle) formed  by  the  perpendicular  from  the 
road  to  the  river  by  the  creek,  and  by  the  river 
shall  complete,  or  about,  the  tract  asked  for." 

In  Febraarr,  1799,  the  Governor  granted 
the  land  to  Labeaume,  with  the  boundaries 
asked  for.  and  ordered  that  Sonlard.  ^he  sur- 
veyor, should  put  Labeaume  into  possession, 
and  execute  a  survey  to  serve  the  interested 
party,  to  obtain  a  complete  title  from  the  Qov- 
emor  Oeneral,  which  was  wished  for  by  the 
petitioner. 

On  the  20th  March,  1799.  Soulard  proceeded 
to  survey  the  land  granted  to  Labeaume,  from 
which  the  larger  quantity  of  374  arpents  was 
fonnd  to  be  within  the  boundaries  described  in 
Labeaume's  petition.  The  survey  was  regu- 
larly certified,  April  10, 1799,  and  accompanied 
by  a  figurative  plat. 

The  line  marks  of  this  survey  have  been  re- 
traced in  the  survey  recently  made  by  the 
United  States,  and  the  patent  to  Labeaume  or 
bis  lef^l  representatives,  of  the  35th  of  March, 
lt>52,  IS  founded  on  it.  But  is  insisted  that  the 
Rirvey  includes  ihe  18  arpents  reserved  by  Bra- 
zeau in  bis  deed  of  May  1798,  to  Labeaume; 
and  on  the  existence  of  this  fact  the  title  of  the 
plaintiff  in  the  present  controversy  depends,  as 
the  land  demanded  lies  within  the  bounds  of 
the  patent.  Labeaume  filed  his  title  papers 
with  the  recorder  of  land  titles,  to  be  reKistered 
in  February,  1806;  and  in  his  notice  of  claim, 
the  tract  partly  in  dispute  is  thus  described: 
"Louis  Labeaume,  374  arpents  of  land,  con- 
ceded in  part  to  Joseph  Brazeau.  the  20th  of 
June,  1794,  and  the  other  part  to  Louis  La- 
beaume the  ISth  February,  1779,  settled  and 
etillivated  since  both  these  dates." 

On  the  8d  of  September,  1806,  the  board  of 
commissioners  appointed  to  adjudicate  claims 
to  lands  under  the  Act  of  1805,  passed  on  La- 
beaume's claim.  The  clerk  of  the  board  gives 
a  description  of  it  in  these  terms:  Louis  La- 
beaume claiming  874  arpents  of  land  situate 
OB  the  Mississippi,  a  distance  of  almut  two 
mOes  from  the  the  Town  of  St.  Louis,  pro- 
duces a  concession  (duly  registered)  from  Zenon 
Trudean,  for  four  by  twenty  arpents,  dated 
the  aoth  June,  1798  (dSth  June,  1794),  granted 
to  one  Joseph  Brazeau,  and  another  concession 
from  said  Zenon  Trudoau  to  claimant,  for  the 
said  874  arpents,  including  the  said  four 
by  twenty  arpents,  dated  the  ■15lh  February, 
17W;  a  survey  of  the  same  taken  the  2d 
March,  and  certified  the  lOih  April,  1709.  to 
gether  with  a  certificate  by  2^non  Trudeau  of 
the  sale  of  the  said  four  by  twenty  arpents  by 
nid  Joseph  Brazeau,  reserving  to  himself  four 
arpents  in  superficies;  said  certificate  dated  the 
12th  May,  1798." 

This  entry  is  so  confused  as  to  be  unmean- 
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ing  without  reference  to  the  title  papers  of 
record.  The  board  at  that  time  rejected  the 
claim  because  the  concession  had  not  been 
duly  registered. 

On  the  22d  of  September.  1810,  the  board 
confirmed  the  claim  in  the  following  terms: 
"  Louis  Labeaume  claims  three  hundred  and 
seventy-four  arpents  of  land.  See  b6ok  No.  1, 
pa^  617.  The  board  confirm  to  Louis  La- 
beaume 856  arpents,  and  4  arpents  to  Joseph 
Brazeau,  and  order  that  the  same  be  siirvcyed 
agreeably  to  a  concession  from  Zenon  Tnideau 
to  Louis  Labeaume,  and  as  respects  the  four  ^ 
arpents,  agreeably  to  a  reserve  made  in  a  sale 
from  Joseph  Brazeau  to  said  Louis  Labeaume, 
recorded  in  book  C,  page  886,  in  the  record- 
er's oflSce." 

On  the  14th  of  June,  1811,  the  board  ordered 
both  tracts  to  be  surveyed  at  the  expense  of 
the  United  States,  and  to  this  end  gave  the  fol- 
lowing certificate  to  the  parties  respectively : 
"  Oommutionert'  Certifleate,  No.  98t,  June  14, 
1811. 

We,  the  undersigned  commissioners  for  ad- 
justing the  titles  to  lands  in  the  Territory  of 
Louisiana,  have  decided  that  Louis  Labeaume, 
original  claimant,  is  entitled  to  a  patent  under 
the  provisions  of  the  4th  section  of  an  Act  of 
Congress  of  the  United  States,  entitled  'An 
Act  respecting  claims  to  lands  in  the  Territo- 
ries of  Orleans  and  Louisiana,'  passed  the  8d 
day  of  March.  1807,  for  356  arpents  of  land, 
situate  in  the  District  of  St.  Louis,  on  the  Mis- 
sissippi, and  order  that  the  same  be  surveyed 
agreeably  to  a  concession  from  Zenon  "fru- 
deau  to  Louis  Labeaume.  recorded  in  book  C, 
page  889  of  the  recorder's  office,  by  virtue  of  a 
concession  or  order  of  survey  from  Zenon  Tru- 
deau, Lieutenant-Governor.  Signed  by  the  com- 
missioners. 

"  Oommistionert'  Certificate,  No.  98$,  June  14, 
1811. 

We,  the  undersigned  commissioners  for  as- 
certaining and  adjusting  the  titles  and  claims 
to  lands  in  the  Territory  of  Louisiana,  have 
decided  that  Joseph  Brazeau,  original  claim- 
ant, is  entitled  to  a  patent  under  the  provis- 
ions of  the  4th  section  of  an  Act  of  Congress 
of  the  United  States,  entitled  '  An  Act  re- 
specting claims  to  land  in  the  Territories  of 
Orleans  and  Louisiana,'  passed  the  3d  day  of 
March,  1807.  for  4  arpents  of  land  situate  in  the 
District  of  St.  Louis,  on. the  Mississippi,  and 
order  that  the  same  be  surveyed  agreeably  to  a 
reserve  made  in  a  sale  from  Joseph  Brazeau  to 
Louis  Labeaume,  recorded  in  book  C,  page 
339,  of  the  recorder's  office." 

"  By  virtue  of  a  concession,  or  order  of  sur- 
vey, from  Zenon  Trudeau,  Lieutenant-Gov- 
ernor."   Signed  by  the  commissioners. 

Owing  partly  to  a  contest  between  the  parties 
in  this  cause,  before  the  Department  of  Public 
Lands,  the  surveys  were  not  executed  and 
finally  settled  so  that  patents  couid  be  issued 
thereon,  till  the  26th  of  February,  18.52;  and 
the  patebts  for  both  tracts  were  issued  on  the 
20lh  of  March  following:  that  to  Labeaume  or 
his  legal  representatives,  embracing  the  land 
in  Soulard's  survey;  and  the  survey  and  patent 
made  for  Joseph  Brazeau.  or  his  legal  repre- 
sentatives, are  located  on  the  southern  bound- 
ary of  Labeaume's  tract.    This  suit  had  been 
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brought  in  the  Circuit  Court  before  the  sur- 
veys were  approved,  or  a  patent  issued  to  either 
party. 

The  representatives  of  Brazeau  Iiave  refused 
to  receive  the  patent  issued  to  them,  and  pro- 
test against  the  binding  force  of  the  survey ; 
insisting  that  the  confirmation  by  the  commis- 
sioners conferred  a  perfect  title  for  different 
land  from  that  covered  by  the  patent.  On  this 
stale  of  facts  the  Circuit  Court  instructed  the 
jury  as  follows: 

"  We  have  been  engaged  in  this  cause  for  the 
last  fifteen  days,  endeavoring  to  ascertain  the 
fact  whether  the  tract  of  land  confirmed  to 
Louis  Labeaume,  according  to  Soulard's  sur- 
vey of  1799.  embraces  the  16  arpents  confirmed 
to  Joseph  Brazeau.  Brazeau  got  a  concession 
for  20  arpents  in  front  on  the  Mississippi 
by  4  arpents  back,  and  sold  the  northern  Id 
arpents  front  to  Labeaume,  reserving  four  by 
four,  or  16  arpents,  at  the  southern  end  of  the 
tract  granted  by  the  concession.  In  1799,  La- 
beaume got  his  tract  enlarged  by  an  additional 
concession,  including  the  16  arpents  front 
purchased  from  Brazeau.  This  latter  conces- 
sion was  surveyed  by  Soulard,  the  proper  Span- 
ish surveyor,  in  1799,  and  the  survey  was  re- 
corded. 

In  1810,  the  Board  of  Commissioners  con- 
firmed the  grant  to  Labeaume,  according  to 
Soulard's  survey.  This  being  the  effect  of  the 
confirmation ;  at  the  same  time  that  the  board 
confirmed  Lal}eaume's  claim,  including  the  16 
arpents  front,  the  claim  of  Brazeau  was  also 
confirmed,  and  a  survey  in  each  case  was  or- 
dered by  the  board. 

Recently,  the  surveys  of  these  tracts  were 
made  according  to  the  precise  instructions 
as  to  their  foundaries,  coming  from  the 
General  Land  Office  at .  Washington,  and  pur- 
suant to  the  order  of  the  Secretary  of  the  In- 
terior; and  on  these  surveys  patents  have  issued, 
one  to  the  legal  representatives  of  Labeaume, 
and  the  other  to  the  legal  representatives  of 
Brazeau;  which  tracts  adjoin  each  other,  on 
the  southern  boundary  of  Labeaume's  tract, 
as  described  in  the  patent:  and  one  question 
is,  whether  the  plaintiff  to  this  suit  can  claim 
land  elsewhere  tlian  that  described  in  his  pat- 
ent; in  other  words,  whether  he  can  abandon 
the  land  surveyed  for  him,  and  granted  by 
patent,  and  go  further  north  and  recover  land 
there  which  never  had  been  surveyed  in  con- 
formity to  the  concession.  We  are  of  opinion 
that  the  United  States  reserved  the  power  to 
locate  by  survey  the  land  confirmed  to  Bra- 
zeau, and  by  such  survey  to  separate  it  from 
the  public  lands,  and  from  the  lauds  claimed  by 
others,  and  to  issue  a  patent  therefor,  as  was 
done  in  this  instance;  that  this  reserved  power 
was  vested  in  the  Executive  Department,  whose 
acts  in  this  instance  bound  Brazeau,  and  those 
claiming  under  him ;  nor  can  they  extend  llieir 
claim  and  recover  land  t>eyond  the  boundaries 
described  in  the  patent  to  Brazeau  or  bis  legal 
representatives.  The  jury  are  further  in- 
formed that  all  instructions  heretofore  given 
inconsistent  with  the  foregoing  are  withdrawn 
from  their  consideration ;  this  instruction  hav- 
ing lieen  given  at  the  request  of  the  jury,  be 
cause  they  could  not  agree  according  to  the  in- 
structions heretofore  ^given  to  them  by  the 
court." 
lU 


To  the  giving  of  which  instruction  to  the 
jury,  the  plaintiff,  by  bis  counsel,  at  the  time 
duly  excepted.  A  verdict  was,  of  course,  re- 
turned for  the  defendant. 

To  comprehend  the  scope  of  the  forego- 
ing instruction  to  the  jury,  we  must  con- 
sider the  condition  of  claims  to  land  derived 
from  France  and  Spain  before  the  United 
States  acquired  Louisiana;  with  but  few  ex- 
ceptions they  were  possessed  and  cultivated  in 
the  upper  province,  at  the  date  of  the  treaty, 
by  virtue  of  concessions  from  lieutenant-gov- 
ernors and  commandants  of  poets,  in  which  no 
definite  iMundaries  were  prescrit>ed  by  the 
concessions  themselves,  but  the  Surveyor-Gen- 
eral of  the  Province  was  instructed  to  measure 
the  land,  and  mark  out  the  boundaries,  and  to 
put  the  interested  party  into  possession.  As  a 
general  rule,  a  survey  was  required  before  pos- 
session was  given.  Often,  however,  and  prob- 
ably in  most  instances,  no  survey  Iiad  in  fact 
been  made  when  the  United  States  acquired  the 
country  in  1808;  and  of  this  unsurveyed  class 
was  the  concession  to  Joseph  Brazeau.  As 
these  unlocated  claims  were  usually  surrounded 
in  part  by  public  lands,  and  in  other  part  by 
the  vague  and  unlocated  claims  of  others,  lit 
became  necessary  that  definite  lx>undaries 
should  be  established  by  legal  surveys,  so 
that  the  limits  of  the  public  domain  might 
be  known,  and  private  adjoining  owners  be 
exempt  from  disturbance  and  litigation. 

It  has  often  been  held  by  this  court  that  the 
judicial  tribunals,  in  the  ordinary  administra- 
tion of  justice,  had  do  jurisdiction  or  power  to 
deal  with  these  incipent  claims,  either  as  to 
fixing  boundaries  by  survey,  or  for  any  other 
purpose;  but  that  claimants  were  compelled  to 
rely  upon  Congress,  on  which  power  was  con- 
ferred by  the  Constitution  to  aispose  of,  and 
make  all  needful  rules  and  regulations  respect- 
ing the  territory  and  property  of  the  United 
States.  Among  these  needful  regulations  waa 
that  of  providing  that  these  unlocated  claims 
should  be  surveyed  by  lawful  authority;  a  con- 
sideration that  has  occupied  a  prominent  place 
in  the  legislation  of  Congress  from  an  early 
day. 

The  Act  of  March  8.  1807,  sec.  4,  was  the 
first  that  gave  a  board  of  commissioners  power 
to  adjudicate  claims  against  the  United  States, 
and  conclude  the  government  as  to  the  question 
of  right  in  the  claimant.  The  judgments  of 
the  board  on  all  claims  for  less  than  a  league 
square  were  to  a  large  degree  judicial,  but  as 
their  powers  and  duties  depended  on  the  Acts 
of  1805,  1806,  and  more  especially  on  that  of 
1807,  when  thoy  confirmed  Brazeau's  claim, 
we  must  ascertain  from  these  laws  whether 
more  was  to  be  done  to  conclude  the  United 
States  as  to  any  definite  and  distinct  tract  of 
land. 

By  the  6th  section  of  the  Act  of  1807,  the 
Commissioners  were  bound  to  transmit  to  the 
Secretary  of  the  Treasury,  and  to  the  Surveyor- 
General  of  the  district  where  the  land  lav, 
transcripts  of  their  final  decisions,  made  in 
favor  of  each  claimant,  and  were  required  to 
deliver  to  him  a  certificate  stating  the  circum- 
stances of  the  case,  and  that  he  was  entitled  to 
a  patent  for  the  track  therein  designated ;  which 
certificate  was  to  be  filed  with  the  recorder,  if 
the  land  lay  in  the  District  of  Louisiana,  and 
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with  the  Register  of  the  Land  Oiflce,  when  the 
land  lay  in  the  Orleans  Territory. 

In  all  cases  where  tracts  of  land  were  granted 
by  the  board,  which  had  not  been  previously 
surveyed,  the  7th  section  of  the  Act  of  1807  de- 
clared that  they  should  be  surveyed  under  the 
dirwtioDS  of  die  Surveyor- General ;  and  that 
be  should  transmit  general  and  particular  plats 
of  the  tracts  thus  surveyed  to  the  proper  reg- 
ister or  recorder,  and '  also  transmit  copies  to 
tbe  Secretary  of  the  Treasury.  The  certificate 
and  plat  being  filed  with  the  register  or  re- 
corder, he  was  thereupon  reouircd  to  issue 
a  patent  certificate  in  favor  of  the  claimant, 
which,  being  transmitted  to  the  Secretary  of 
tbe  Treasury,  entitled  the  party  to  a  patent 
in  like  manner  as  patents  were  issued  on  lands 
sold  by  the  United  States. 

By  the  Act  of  April  29,  1816,  a  surveyor- 
general  was  appointed  for  the  territories  of 
Illinois  and  Missouri,  with  general  powers 
to  survey  the  public  lands  into  sections;  and 
also  to  survey  all  lands  confirmed  by  acts 
of  Congress,  and  to  perform  tbe  duties  imposed 
on  his  predecessor,  the  principal  deputy  for 
Hisw>uri  Territory,  whose  duty  it  was  to  survey 
the  claims  confirmed  by  commissioners,  in  ail 
cases  where  they  had  not  been  previously  sur- 
veyed according  to  law. 

The  commis^oners  having  given  Brazeau  a 
certificate  that  he  was  entitled  to  a  patent,  ac- 
cording to  his  confirmation,  pursuant  thereto, 
several  surveys  were  made  by  deputy -surveyors, 
under  instructions  from  the  Surveyor-General, 
but  they  were  rejected  as  improper  and  unlaVr- 
fnl.  either  by  him,  or  at  the  General  Land 
OflSce.  Finally,  in  March,  1858,  as  above 
stated,  the  claim  was  surveyed  according  to  the 
instructions  of  the  Secretary  of  the  Interior, 
and  a  patent  issued  conforming  to  this  survey. 

The  Circuit  Court  charged  the  jury,  in  sub- 
stance, that  in  this  case  of  confirmation  by  the 
board  sitting  at  St  Louis,  in  1810,  the  claim 
being  unlocated  and  vague,  power  was  reserved 
to  the  United  States  to  locate  the  tract  by 
survey. 

It  was  competent  for  Congress  to  take  up 
these  titlee  or  rights,  and  act  on  them  either  by 
legislating  directly  that  each  claimant  should 
be  confirmed,  and  have  a  perfect  title  to  his 
actual  possession  lawfully  acquired  under 
France  or  Spain,  without  ascertaining,  in  tbe 
act  of  confirmation,  or  by  any  special  means 
provided  therein,  the  bounds  of  claims  con- 
firmed.  But  it  was  also  competent  for  Con- 
gress to  provide  that  before  a  title  should  be 
given  to  any  possessor,  the  exact  limits  of  his 
possedssion,  and  the  title  which  the  United 
Slates  was  to  give,  should  be  defined,  and  that 
this  should  be  done  by  such  agencies,  and  in 
such  manner  as  might  be  fixed  by  Congress. 
This  is  in  entire  accordance  with  the  provisions 
of  the  Treaty,  which  guarantees  to  the  inhab- 
itant! the  right  of  property  secured  to  them; 
but  It  was  not  intended  to  provide  for  the  par- 
ticular modes  and  instrumentalities  by  which 
such  rights  should  be  ascertained  and  enforced 
—these  being  left  to  the  nation  to  whose  powers 
tbey  were  confided;  so  that  tbe  question  is, 
what  has  Congress  deemed  expedient?  Kow, 
tbe  policy  which  is  so  obvious,  and  which  has 
been  act«d  on  by  the  United  States  ever  since 
tbey  began  to  exercise  power  over  the  public 
Uw  17  How. 


lands,  namely:  to  give  defined  limits  to  grants, 
may  well  he  supposed  to  have  actuated  Cdn- 
gress  in  1807.  The  provisions  of  that  Act 
clearly  show,  that  although  Congress  intended 
that  the  commissiouers  should  adjudge  the  ex- 
istence of  good  titles  to  lands  held  under 
French  and  Spanish  possessore,  yet  they  did 
not  intend  that  a  final  legal  title,  as  against 
the  United  States,  should  be  made  to  vague 
grants,  until  their  bounds  had  been  ascertained 
by  the  means  there  designated,  and  the  par- 
ticular tract  defined  by  survey. 

Congress  might  have  said,  as  was  done  in 
case  of  the  St.  Louis  town  lots  and  out  lots,  by 
the  Act  of  1812,  that  each  man  should  own 
what  he  had  lawfully  possessed  under  the  for- 
mer government;  and  if  Congress  had  done  so, 
then  the  question  would  have  been,  in  this  in- 
stance, a  matter  of  fact,  to  be  tried  by  a  jury, 
as  to  what  the  plaintiff  did  formerly  possess, 
and  consequently  own.  But  Congress  having 
said,  by  the  Act  of  1807.  that  he  shall  be  con- 
firmed in  what  shall  be  designated  by  a  survey 
made  under  tbe  authority  of  the  United  States, 
according  to  the  direction  of  the  Board  of  Com- 
missioners, and  such  direction  to  survey  being 
a  condition  which  tbe  judgment  of  confirma- 
tion carried  along  with  it,  until  tbe  survey  was 
made,  the  plainlm's  title  attached  to  no  land, 
nor  could  a  court  of  justice  ascertain  its  boun- 
daries, as  this  power  was  reserved  to  the  Ex- 
ecutive Department  of  the  federal  government: 
it  follows  that  the  le^l  representative  of 
Bnuseau,  who  brings  suit,  had  no  title  at  the 
time  it  was  brought  that  would  support  an  ac- 
tion of  ejectment. 

It  is  ordered  that  the  judgment  of  the  Cir- 
cuit Court  be  affirmed. 

Affirmfd  with  eotU. 

'  Cited-I8  How..  25,  199,412;  19  How.,  82.836;  t 
Black.,  188  ;  8  Wall..  Ml :  IT  WaU..  280 :  8  Otto.,  212, 
213 :  MoA.,  483. 


MARCELIN  HAYDEL,  Pig.  in  Br., 
t. 
FBAN90I8  DUFRE8NE. 

(See  S.  C,  17  How.,  2»^.) 

Publie  land* — prrferenee  ffiten  to  front  owner  in 
purcKate  of  back  land* — svreegor's  decision. 

Where  Congress  (rave  certain  owners  of  land 
bordering  on  nny  river  or  water-course  In  a  terri- 
tory, a  preference  In  purcbaalntr  vacant  tracts  back 
of  and  adjacent,  and  authorized  the  surveyor  of 
public  lands  to  divide  the  vacant  land  applicable  to 
that  object.  I>etween  the  several  claimants,  front 
owners.  Id  such  manner  as  to  him  may  appear  the 
most  equitable,  whenever  each  owner  could  not 
obtain  a  tract  equal  to  his  front  tract,  held,  that 
the  court*  could  not  Interfere  to  control  the  act  of 
tbe  surveyor  in  making  such  division,  if  honestly 
performed. 

The  party  tiggrieved  could  appeal  from  the  sur- 
veyor's decision,  to  the  Commissioner  of  the  Gen- 
eral Land  Office ;  and  from  his  decision,  to  the 
Secretary  of  the  Treasury. 

Argued  Dee.  7.  1854.        Decided  Feb.  6,  1855. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Louisiana. 
A  petition  was  filed  in  Circuit  Court  of  the 
United   States,   to  change    apportionment  of 
public  lands  made  by  United  States  Surveyor. 
The  District  Court  denied  the  relief  asked.  On 
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appeal  to  the  Supreme  Court  of  the  State,  that 
court  reversed  the  judgment  of  the  Circuit 
Court,  holding  that  the  act  of  the  nurreyor  was 
ministerial  and  could  be  reviewed  by  the  court. 

In  error  to  the  Supreme  Court  of  the  State  of 
Louisiana. 

The  case  is  stated  by  the  court. 

Mr.  XjOoIs  Janin.  for  plaintiff  in  error: 

The  defendant  in  error  contends  that  the  ap- 
portionment is  erroneous;  that  it  is  still  open  for 
correction  by  the  court;  that  the  whole  back 
lands  on  the  point  should  be  ratably  distributed 
among  the  front  proprietors  as  if  each  of  them 
bad  appealed  for  a  back  concession ;  and  that 
by  this  means  121-^  acres  should  be  allotted 
to  her  and  SOl-A^  to  the  defendant. 

The  defense  U  obvious. 

1.  The  power  of  Congress  over  the  public 
lands  is  unlimited. 

Bagjuia  V.  Broderick,  18  Pet.,  487;  WHeoit  v. 
Jaekton,  18  Pet.,  498;  PoUj/  v.  Harriion,  16 
How.,  488. 

By  the  6th  section  of  the  Act  of  March  18, 
1811.  Congress  prescribed  that  extent  and 
boundaries  should  be  determined  in  certain 
cases,  such  as  this,  by  the  deputy-surveyor  of 
the  district  and  the  surveyor  of  the  district 
south  of  Tennessee  River.  Tliese  officers  are 
therefore  the  exclusive  judges  of  the  matter 
now  brought  before  this  court  by  the  plaintiff, 
subject  only  to  the  supervision  of  the  General 
Land  Office. 

Wilcox  y.  Jaekton,  18  Pet.,  511. 

The  principle  upon  this  subject  is  concisely 
and  accuratejy  stated  by  this  court  in  the  case 
of  ElUott  V.  PeiTDol,  1  Pet.,  840. 

Thecaseof  •/'ourdan  v.  Barrett,  4  How.,  169, 
is  very  analogous  to  this,  and  conclusive  on  the 
authority  of  the  surveyors.    See  p.  ltid-184. 

That  me  surveyors  acted  within  the  scope  of 
their  authority  is  not  Questioned;  and  from  the 
authorities  just  quoted,  it  apoears  that  the  pro- 
priety or  correctness  of  their  aecisions  is  beyond 
the  reach  of  courts  of  law. 

2.  The  entry  of  the  defendant  was  patented 
in  1846. 

It  is  a  familiar  principle  that  nothing  gives 
title  to  the  public  lands  but  the  patent,  and  that 
a  patent  cannot  l>e  attacked  except  wlien  it  was 
issued  through  fraud  or  error. 

Bagrua  v.  Broderiek,  13  Pet.,  455. 

The  United  States,  having  parted  with  their 
title  to  the  land  embraced  within  the  patent, 
could  not  give  a  second  valid  title  to  it. 

2  Laws,  Opinions,  &c..  Relating  to  Public 
Land,  213. 

Mr.  A.  Orailhe,  for  the  defendant  in  error: 

By  the  Act  of  March  8,  1811,  the  United 
States  Surveyor  was  directed  to  lay  off  vacant 
land  in  so  many  portions  as  would  equitably 
divide  it  among  the  front  proprietors  entitled 
to  it. 

This  equitable  division  has  always  been  con- 
strued bjr  the  United  States  officers  to  be  a  pro 
rata  partition  of  the  land. 

In  Conn.  v.  Penn.,Pet.  C.  C,  496,  the 
courts  say:  "  When  the  mistakes  of  a  sur- 
veyor arc  shown  by  satisfactory  proof,  courts  of 
law  as  well  as  courts  of  equity  look  beyond  the 
patent  to  correct  them. 

PhiUip*  V.  WiUon.  1  Wash.  C.  C,  470;  Me 
nard  y.MoMey.  8  How.,  298;  Marthy.  Brooke,  8 
How.,  288;  HoofnofU  y.  Anderton,  7  Wh.,  212. 

lie 


The  Ist  section  of  article  Sd  of  the  Federal 
Constitution  says  that  the  judiciary  power  of 
the  United  States  shall  be  vested  in  one  Su- 
preme Court  and  in  such  inferior  courts  as  Con- 
gress may  from  time  to  time  ordain  and  esiab- 
lish;  and  the  following  article  adds  that  some 
power  shall' extend  to  all  cases  arising  under 
the  Constitution  and  laws  of  the  United  States. 

By  the  8d  section  of  article  4th,  Congress  is 
empowered  to  dispose  of  and  make  all  needful 
regulations  relative  to  the  territory  or  other 
property  of  the  United  States. 

Th^  Act  of  March  8d,  1881,  says  (sec.  6) 
"that  in  relation  to  all  confirmed  claims  as  may 
conflict,  the  Register  of  the  Land  Office  and  re- 
ceiver of  public  moneys  are  hereby  authorized 
to  decide  between  the  parties,  ana  shall  be  in 
their  decision  governed  by  such  lines  or  boun- 
daries as  may  be  agreed  upon  between  the  par- 
ties, either  verbally  or  in  writing;  aiid  in  case 
no  boundaries  lie  agreed  upon  between  the 
parties,  either  vertiatly  or  in  writing:  and  in 
case  no  boundaries  be  agreed  upon  between  the 
parties,  said  register  and  receiver  are  authorized 
to  decide  between  the  parties  in  such  manner 
as  may  be  consistent  witli  the  principles  of  jus- 
tice, and  it  shall  be  the  duty  of  the  Surveyor- 
Gtenerel  of  said  State  to  have  these  claims  Sur- 
veyed and  platted  in  accordance  with  the  de- 
cisions of  the  receiver  and  register.  The  case 
of  Jourdan  v.  Barrett  does  not  support  the  po- 
sition of  defendant,  but  upsets  every  principle 
by  her  invoked.  This  decision  merely  esiab- 
li|)ieB  that  a  survey  made  after  the  Act  of  May 
1,  1881,  providing  for  a  surveyor  general  of 
Louisiana,  could  not  be  binding  if  made  by  the 
surveyor  of  lands  south  of  Tennessee,  with 
whom  was  by  former  laws  vested  the  right  of 
survey  in  Louisiana,  and  the  adjacent  States. 

One  more  word  on  the  subject  of  patents  and 
the  assertion  that  courts  of  justice  cannot  look 
behind  them.  In  Marsh  v.  Brooks,  8  How., 
283.  a  patent  was  set  aside  by  reason  of  an  out- 
standing equitv  by  the  defendant  in  a  writ  of 
right.  See,  also,  Menard  v.  Mattey,  8  How., 
293. 

But  we  cannot  find  a  better  argument  than 
that  of  the  late  lamented  Judge  Isaac  T.  Pres- 
ton, contained  in  the  opinion  he  delivered  in  this 
case  as  published  in  the  organ  of  the  Supreme 
Court  of  our  State. 

Mr  JitsUee  Catron  delivered  the  opinion 
of  the  court: 

The  plaintiff  and  defendant  are  respectively 
owners  of  tracts  of  land  forty  apents  deep,  sit- 
uate in  a  concave  bend  of  the  Mississippi  Kiver, 
in  Louisiana;  their  tracts  front  on  different 
sides  of  the  deepest  point  of  land,  and  when 
the  side  lines  of  each  tract  are  extended  perpen- 
dicular to  a  base  line  corresponding  with  the 
bank  of  the  river,  the  two  tracts  interfere  be- 
fore the  second  depth  of  forty  arpents  is  ob- 
tained. 

By  the  6th  section  of  an  Act  approved 
the  16th  of  February,  1811,  Congress  pro- 
vided "that  everv  person  who,  either  by  virtue 
of  a  French  or  Spanish  grant,  recognized  by 
the  laws  of  the  United  States,  or  under  a  claim 
confirmed  by  the  commissioners  appointed  for 
the  purpose  of  ascertoining  the  rights  of  per- 
sons claiming  lands  in  the  Territory  of  Or- 
leans, owns  a  tract  bordering  on  any  river, 
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credc,  bayou  or  water-course,  in  the  said  terri- 
tory, and  not  exceeding  in  depth  forty  arpents, 
French  measure,  shall  be  entitled  to  a  prefer- 
ence in  becoming  the  purchaser  of  any  yacant 
ttact  of  land  adjacent  to  and  back  of  his  own 
tract,  at  the  same  price  and  on  the  same  terms 
and  conditions  as  is  or  may  tie  provided  by  law 
for  the  public  lands  in  said  Territory.  And  the 
principal  deputy-sunreyor  of  each  district,  re- 
spectively, shall  be.and  he  is  hereby  authorized, 
under  the  superintendence  of  the  surveyor  of 
the  public  lands  south  of  the  State  of  Tennes- 
see, to  cause  to  be  surveyed  the  tracts  claimed 
by  virtue  of  this  section.  And  in  all  cases 
where,  by  reason  of  bends  in  the  river,  lake, 
creek,  bayou  or  watercourse  bordering  on  the 
tract,  and  of  adjacent  claims  of  a  similar  nature, 
each  claimant  cannot  obtain  a  tract  equal  in 
qoantity  to  the  adjacent  tract  already  owned 
by  him,  to  divide  the  vacant  land  applicable  to 
that  object  between  the  several  claimants  in 
such  a  manner  as  to  him  may  appear  most 
equitable." 

Those  under  whom  the  plaintiff  and  defend- 
ant hold  their  lands,  respectively,  availed  them- 
selves of  the  pre-emption  accorded  by  this  law. 
The  husband  of  the  plaintiff,  having  155^A 
acres  in  his  front  tract,  paid  into  the  hands  of 
the  receiver  of  public  moneys,  |148.75,  for  a 
certificate  of  the  entry  of  119  acres  of  the  lands 
in  his  rear.  Nicholas  Haydel,  under  whom 
the  defendant  holds,  owned  a  front  tract  con- 
taining 249/g^  acres,  and  paid  into  the  bands 
of  the  receiver  of  public  moneys  the  price  of 
248  acres,  for  his  entry  of  the  back  lands,  un- 
d»  the  law. 

The  whole  quantity  of  land  in  the  rear,  sub- 
ject to  their  entries,  was  832^  acres,  as  to 
which  there  was  no  conflict  between  them  and 
ao^  other  proprietors.  Of  this  quantity  the 
principal  deputy-surveyor  of  the  United  States 
allottea  to  Haydel  243|Vs  acres  and  Dufresne 
79|*/{(.  His  surrey  dividing  the  land  in  dis- 
pute was  part  of  a  township  survey,  and  was 
approved  in  March,  1881,  by  the  surveyor  of 
public  lands  south  of  the  State  of  Tennessee, 
and  a  [Mktent  was  issued  to  Uaydel  for  243^o'o 
acres  of  land,  in  1845. 

The  petition  charges  .error  in  the  division, 
but  nothing  more,  and  asks  a  redivision  of  the 
land  by  the  District  Court,  on  the  sole  ground 
of  a  vested  equity  in  the  plaintiff  to  forty  acres 
of  the  land  granted  to  Uaydel.  It  is  not  al- 
leged that  Haydel  controlled  the  surveyor,  or 
bad  any  connection  with,  or  even  knowledge 
of,  tlie  alleged  error  when  the  survey  was 
made. 

On  this  state  of  pleading  and  fact,  the  Dis- 
trict Court  decided  for  the  defendant,  and  dis- 
missed the  petition;  and  an  appeal  was  pros- 
ecuted to  the  Supreme  Court  of  Louisiana, 
which  reversed  the  judgment  of  the  District 
Court,  and  ordered  that  court  to  cause  the  land 
in  dispute  to  be  divided  by  a  reeurvey,  so  as  to 
give  Dufresne  forty  acres  of  the  land  for  which 
Uaydel  had  obtained  a  patent.  This  judg- 
ment was  given  on  the  assumption  that,  by 
their  respective  entries  in  the  District  Land 
Ofllce,  each  party  took  an  equity  in  the  back 
land  in  proportion  to  the  quantity  of  his  front 
met,  when  compared  with  the  contending 
tract;  and  that  thus  the  respective  equities 
itood  befora  and  at  the  time  when  the  lands 
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were  officially  surveyed ;  and  that  the  principal 
deputy  who  laid  off  the  lands,  under  the  super- 
vision of  his  principal,  acted  in  a  merely  minis- 
terial capacity,  and  had  no  discretion  to  di- 
vide them  so  as  to  give  Dufresne  less  than 
a  full  proportion  of  the  whole.  If  it  be  true, 
that  irregular  entries  of  unsurveyed  back  lands, 
which  entries  were  allowed  by  courtesy  of  the 
General  Land  Office,  vested  an  equity  in  the 
enterer,  and  devested  the  United  States  of  title, 
as  the  state  court  held,  then  it  must  follow, 
that  after  the  entries  were  generally  made  in 
this  loose  form,  throughout  the  coast  of  the 
Mississippi  River,  in  Louisianna,  that  the  courts 
of  justice  might  have  decreed  partitions  among 
front  proprietors,  in  all  instances,  and  have 
had  the  lands  surveyed  by  judicial  authority, 
and  superseded  the  action  of  the  United 
States  utogether,  as  required  by  the  Act  of 
1811. 

These  anomalous  entries  were  conditional, 
and  made  subject  to  a  future  public  survey;  to 
this  effect  the  receipt  for  the  money  was 
given  by  the  receiver,  and  the  Register  was  in- 
structed not  to  transmit  the  certificate  of  pur- 
chase until  the  survey  was  completed. 

The  Constitution  vested  Congress  with  power 
to  dispose  of  the  public  lands,  and  to  make  all 
needful  regulations  for  this  purpose;  and  as 
respects  the  class  of  lands  under  consideration, 
the  proper  department  ordered,  as  a  rule 
having  few  exceptions,  that  they  should  be 
laid  down  as  part  of  a  general  plan  of  town- 
ship surveys,  and  in  connection  with  tlie  public 
lands  and  private  claims  adjoining;  and  that 
this  general  survey  should  settle  the  quantity 
and  form  of  each  tract  of  back  land  to  which  a 
front  owner  bad  a  preference  of  entry. 

In  this  instance  the  survey  was  made  by  the 
principal  deputy  of  the  proper  district,  under 
the  superintendence  of  the  sui-veyor  of  public 
lands  south  of  the  State  of  Tennessee,  as  re- 
quired by  law;,  by  this  survey,  it  was  ascer- 
tained that  neither  of  the  claimants  here  litigat- 
ing could  obtain  a  tract  equal  in  quantity  to  his 
front  tract;  and  therefore  it  became  necessary 
for  the  surveyor,  assisted  by  his  immediate 
superior,  to  olvide  the  vacant  land  between 
these  two  front  owners,  "  in  such  a  manner  as 
might  seem  to  him  most  equitable."  When  the 
survey  was  approved,  if  the  party  here  suing 
supposed  himself  aggrieved,  he  was  authorized 
to  appeal  from  the  decision  of  the  principal 
deputy,  and  the  surveyor-general  south  of 
Tennessee,  to  the  Commissioner  of  the  Oeneral 
Land  Ot&ce;  and  from  his  decision,  if  unfavor- 
able, to  the  Secretary  of  the  Treasury. 

Congress  contemplated  that  these  lands 
should  be  divided  among  front  proprietors,  by 
a  surveyor  on  the  ground,  aided  by  his  princi- 
pal; these  officers  were  bound  to  act  according 
to  their  best  judgment,  and  decide  as  judges 
on  the  equities  of  these  claimants;  nor  could 
the  courts  of  justice  interfere  to  control 
their  acts,  if  they  were  honestly  performed; 
the  contrary  of  which  is  not  alleged  in  this 
case. 

This  construction  of  the  law  is  altogether  nec- 
essary, as  great  confusion  and  litigation  would 
ensue  if  the  judicial  tribunals,  state  and  fed- 
eral, were  permitted  to  interfere  and  overthrow 
the  public  surveys  on  no  other  ground  than  an 
opinion  that  they  could  have  the  wprk  in  the 
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field  better  done,  and  divisions  more  equitably 
made,  than  the  Department  of  Public  Lands 
could  do. 

It  is  ordered  that  the  judgment  of  the  Su- 
preme Court  of  Louisiana  be  reyersed. 

Judgment  reverted  and  eauee  remanded. 


THE  CITY  OP  BOSTON.  Plaintiff  in  Error, 

V. 

DAVID  R  LECRAW. 

(See  8.  C,  IT  Hov..«6'UT.) 

LiUoral  right* — between  high  and  low  water  mark 
— leteera  in  city  thereon — damage*. 

By  the  common  law  of  Massachusetts,  the 
(rraotee  of  laod  bouadtag  on  navigable  waters, 
where  the  tide  ebbs  and  flows,  acquires  a  leiral  rlgrbt 
in  tbe  soil  of  the  shore  between  high  and  low  water 
marlc,  and  not  a  mere  gratuitous  Ucense. 

But,  until  he  shall  build  upon  his  flats,  or  inclose 
them,  and  whilst  tbey  are  covered  with  the  sea,  all 
other  persons  have  the  right  to  use  them  for  the 
ordinary  purposes  of  navigation. 

This  property  is  also  subject  to  the  restriction 
that  the  State,  to  prevent  encroachments  In  the 
harbors,  may  establish  lines  and  limit  this  power 
of  the  owner  over  his  own  property. 

The  territory  occupied  by  the  City  of  Boston 
was  originally  granted  to  and  held  by  the  town, 
and  tbe  City  of  Boston,  as  successor  to  the  town. 
coDtlQues  t<>  own  such  portions  of  the  original  ter- 
ritory as  have  not  been  disposed  of. 

Such  City  bus  tbe  right  to  extend  sewers  for  drain- 
age on  its  lands  between  high  and  low  water  mark, 
discharging  them  luio  the  sea,  at  low  water  marlc. 
Such  orecuons  are  not  a  public  nuisance,  specially 
injurious  to  plaintiff's  public  right  of  navigation 
over  tbe  City  s  land,  although  such  land,  by  lying 
t>etwoen  two  wharves,  is  used  as  a  dock  for  his 
wharf. 

The  City.by  not  exercising  its  power  of  reclama- 
tion, has  not  dedicated  such  htnd  to  the  public. 

The  principles  on  which  a  presumption  of  the 
dedication  of  private  property  to  pubnc  use  arises, 
stated. 

8uota  presumption  is  one  of  fact  and  not  on  In- 
ference of  law  to  be  made  by  the  court,  yet  it  is 
an  inference  which  tlie  court  advise  the  Jury  to 
malce,  upon  proof  of  certnln  facts. 

It  is  tbe  duty  of  the  court  to  state  what  facts,  if 
proved,  will  Justify  such  a  presumption. 

To  instruct  the  Jury  that  certain  facts  are  not 
suffli'ient  evidence  on  which  to  presumes  dcdlca- 
lion.wlthout  Informing  them  what facts,would con- 
stitute sufficient  evidence  fur  that  purpose.  Is  de- 
volving on  them  the  decision  of  both  law  and 
fact. 

The  plaintiff  claimed  no  other  rights  of  highway 
over  the  Undsofdereudant,  navotne  public  right 
of  navigation.  The  tlUe  of  defendants  to  the 
land  was  not  disputed. 

The  court  ought,  therefore,  to  have  Instructed 
the  Jury  that  tbe  public  right  of  navigation  over 
tbe  land  of  defendant  was  defeasibk' :  that  tbo 
owners  had  a  rixht  to  reclaim  their  land  by  wbarf- 
Ing  out  or  maltrng  erections  thereon  benuflclal  to 
themselves ;  that  there  was  no  evidence  that  the 
City  or  i>eo(>lo  of  Boston  had  dedicated  their  land 
to  the  use  of  some  other  public, besides  themselves : 
that  It  was.  coii'iequently,  nut  only  the  right,  but 
the  dut,v,  of  the  authorities  of  the  City  to  ex- 
tend their  sewers  to  low  water  marlc,  for  tbo  pur-  I 
uose  of  removing  a  nuisance  Injurious  to  the 
health  of  the  citizens :  and  having  done  so  on  their 
own  land,  the  damage  to  tbe  plaJnliff,  ttany,  was 
(lainnuin  abtqtie  itijuria,  and  be  was  not  entitled  to 
recover. 

(Mr.  Justice  Curtis,  having  been  of  counsel,  did 

not  sit  In  this  cause.) 

Argued  Jan.  Si.JSSS.       Decided  Feb.  II,  1856. 

N  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed StatM  for  tbe  District  of  Rhode  laUnd. 
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This  action  was  orij^ally  brought  in  the  Cir- 
cuit Court  of  the  United  States  for  tbe  District 
of  Mass.,  by  Lecraw,  the  present  defendant  in 
error. 

The  Circuit  Judge  liaving  been  of  council, 
and  the  District  Judge  being  interested  in  the 
result,  it  was  remov^  to  the  District  of  Rhode 
Island. 

The  plaintiff's  declaration  contained  seven 
counts,  upon  the  6th  and  7th  of  which  he  re- 
covered. The  6lb  count  sets  out  that  the 
Plaintiff  was  in  possession  of  a  certain  wharf, 
ounded  southerly  by  a  dock  which  was.  and 
for  a  long  time  had  been,  a  public  dock;  and 
that  the  plaintiff  had  and  ought  to  have  a  right 
of  passage  over  this,  with  boats  and  vessels  of 
every  description.  And  that  the  defendant  had 
wrongfully  and  injuriously  erected  large  quan- 
tities of  wood  and  timber  across  said  dock  by 
driving  piles  therein,  and  placed  a  drain 
along  the  same,  by  means  of  which  the  dock 
was  obstructed. 

The  wharf  estate  of  the  plaintiff  is  situated 
in  the  southerly  side  of  Boston.  It  extends  to 
the  sea,  and  is  entirely  unobstructod  at  the  end 
seaward.  Along  the  southerly  side  of  the 
wharf  there  is  a  dock,  extending  from  the  end 
of  Summer  Street  to  the  sea.  This  dock  is 
about  30  feet  wide;  on  one  side  of  it  is  the 
wharf  of  which  the  plaintiff  is  lessee,  and  on 
the  other  side  is  another  wharf  which  is  also 
owned  by  the  plaintiff.  It  is  for  the  obstruc- 
tion of  this  dock  that  the  suit  was  brought. 
The  alleged  obstruction  consisted  of  a  drain 
connecting  with  a  public  sewer  at  the  head  of 
the  dock,  and  extending  through  the  dock  to 
the  sea. 

The  court  instructed  the  jury  that  the  de- 
fendant in  error  was  entitled  to  their  verdict  if 
he  proved  that  the  dock  in  question  was  a 
public  dock;  that  it  was  destroyed  by  a  public 
nuisance,  which  cut  off  all  access  to  the  sea, 
and  caused  peculiar  and  special  damage  to  the 
parties  seeking  for  compensation. 

The  case  is  further  stated  bv  the  court. 

Meimrt.  Samnel  Amea  and  P.  W.  Cluuid- 
ler,  for  the  plaintiff  in  error: 

1.  It  was  error  in  the  court  below  to  rule 
tliat  the  plainliff  was  entitled  to  recover  of  the 
City  of  Boston  damages  for  the  act  of  the  Board 
of  Health  of  said  City. 

2.  The  structure  was  erected  by  the  Board 
of  Health  in  tbe  performance  of  a  duty.  The 
act  was  performed  in  good  faith  for  the  preser- 
vation of  the  public  health,  and  was  lawful. 
Such  proceeding  affords  no  ground  of  action, 
but  is  dcmnum  abtqtie  it^uria,  and  the  judg- 
ment and  decree  of  the  Board  of  Health  are 
conclusive  of  tbe  necessity  of  the  structure. 

Baker  v.  Bonion,  12  Pick.,  181;  Shaw  v.  Vum- 
miekejf.  7  Pick..  76. 

Such  proceedings,  if  prejudicial  to  the  inter- 
est or  use  which  any  individual  may  have  be- 
fore enjoyed  in  the  said  dock,  affords  no 
ground  of  action.  They  are  damnum  abefue 
injuria. 

No  compensation  is  provided  by  any  statute, 
and  no  method  of  enforcing  such  a  claim  is  iu- 
tended  by  the  Act  which  enumerates  the  duties 
of  the  Board  of  Health. 

The  action  cannot  l>e  maintained  at  common 
law. 

Dvn  T.   Gray,  8  T.    R.,    868;  BovUon  t. 
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Crovther,  2  Bam.  &  C,  708:  Sutton  ▼.  CtirA;. 
0  Taunt.,  84;  The  Kirig  y.  Brutal  Dock  Co.,  6 
Bwn.  &  C.  181;  Hdrman  ▼.  rtMipnMlm.  1 
East.  S55:  Baker  v.  Botton,  12  Pick.,  189; 
Pnj>]fieHaH  Chureh  v.  New  York,  6  Cow., 
539:  Stuyvetant  v.  JTmv  For*.  7  Cow.,  596; 
CaUender  v.  JTartA,  1  Pick..  418;  Bound*  t. 
Mtimford.  8  R.  I.,  1S4. 

Oetder  ▼.  Oeergetown,  6  Wh..  S98;  .StiOey  v. 
fJUgofN.  r..  8  Hill,  581;  Mayor  y.  Bailey,  2 
Den.,  450:  ifoyor  v.  Furze,  8  Hill,  612;  IPia- 
witT.  Mayor  of  N.  T.,  1  Den.. 695;  L^anon  v. 
Oieatt,  I  N.  H.,  889;  5K<wi«  v.  Mayor ef  N.  T., 
25  Wend..  179;  Thurstonv.  Hancock,  l^ass.. 
230:  Moijoer  t.  Leieeeter,  9  Maas.,  248;  Mlman 
T.  TiwnJMul,  13  Met.,  297. 

The  removal  or  abatement  of  a  nuisance  by 
the  Board  of  Health  ia  not  a  "taking  of  prop- 
erty." witliin  the  meaning  of  the  Constitution 
of  Hassachuaetts,  although  it  deetroyathe  ease- 
ment. 

Bakery.  Boiton,  12  Pick.,  184;  CaUender y. 
JTonA,  1  Pick..  418;  2  Kent's  Com.,  240. 

3.  If  the  loeu*  was  a  public  dock,  riip  or  way. 
Ibis  fact  did  not  vest  in  the  owners  of  the  ad- 
joining wtiarves  or  flats  any  right  to  use  it  for 
any  ouier  purpose  than  as  a  passageway  in 
oomraon  with  other  citizens,  and  the  plaintiff, 
baring  no  peculiar  privilege  therein,  has  no 
claim  for  damages  for  any  oDstruction  thereof. 

Gray  y.  BarOett,  20  Pick.,  186;  Cooper  v. 
am(&,9Serg.&R,83;8WatU,219:  20 Wend., 
HI;  1  Yeates,  167:  19  Cow.,  128. 

4.  Inatimucb  as  the  plaintiff  l)elow  set  up  a 
dedication  of  the  locue  as  a  public  dock,  the 
nature  of  the  dedication,  if  any,  and  the  char- 
acter of  the  dock  thence  derived,  were  ques- 
tions of  fact  for  the  jurv,  and  they  should  have 
been  cautioned  that  "  there  must  be  some  plain 
tad  explicit  declaration  by  the  owner  of  the 
flats  tliat  he  doth  dedicate  the  same  to  public 
oae,  and  that  the  use  of  the  same  for  passage  or 
laying  of  vessels  is  no  evidence  of  claim  of 
such  flats  as  a  public  dock,  quay  or  way,  by  the 
public,  and  is  no  evidence  of  their  acceptance 
of  such  dedication. " 

Considering  the  nature  of  the  property  in 
flats  under  the  peculiar  law  of  Mass.,  the 
strongest  evidence  of  intention  to  dedicate 
them  to  public  uses  should  be  required. 

Onnmonwealth  v.  Alger,  7  Cush.,5ii;  Storery. 
Freeman,  6  Mass., 485:  Oray  v.  BarOeU,  20 
Pick.,  186. 

Especially  is  this  the  case,  where  such  flats  are 
owned  by  a  public  corporation. 

Tlie  question  of  tills  dedication,  if  any,  was 
ptcnliarly  a  question  for  the  jury. 

Irttin  V.  Dixion,  9  How.,  10. 

5.  The  selectmen  of  Boston,  acting  under  the 
authority  of  law  as  early  as  1710,  authorized 
the  construction  of  a  common  sewer  in  Summer 
Street.  In  1728  thev  authorized  Vassall  and 
tlw  Deacons  of  the  did  Church  to  lay  a  drain 
through  this  street  "down  to  the  sea."  In 
1804.  tlie  sewer  was  reUid  "  through  Bummer 
Street,  to  the  sea,"  and  the  expense  was  appor- 
tioned upon  the  inhabitants  benefited,  by  the 
selectmen,  according  to  law,  and  in  1840  it 
was  relaid  by  the  city  authorities. 

These  acts  on  the  part  of  the  town  and  city 
■ntborlties  amount  to  an  express  grant  to  the 
inhabitants  of  a  right  to  drain  to  the  sea,  and 
a  raMrratkm  of  the  louu  (or  this  purpcae;  any 
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dedication  of  the  lociu  to  other  purposes  must 
be  subordinate  to  this  vested  right  and  to  that  of 
making  new  structures,  if  necessary,  to  secure 
drainage  to  the  sea. 

Underwood  v.  Cam«y,  1  Cush.,  286. 

Meeeri.  H.  F.  Dnrant  and  W.  TUton, 
for  the  defendant  in  error: 

I.  The  first  point  made  by  the  pkdntiffs  in 
error,  viz .  -.  that  the  City  is  not  liable  for  the  acts 
complained  of  ,i8  not  open  to  them  upon  this  rec- 
ord. No  such  point  was  raised  or  exception 
taken  before  the  Circuit  Court 

There  is  nothing  in  this  record  which  shows 
that  the  court  took  the  question  of  fact  from 
the  lury,  or  instructed  them  that  the  City  was 
liable  for  acts  not  done  by  their  authority.  The 
City  is  liable  as  s  municipal  corporation  for 
wrongs  done  by  its  officers  under  the  orders  of 
the  City  authorities,  and  in  the  usual  course  of 
their  duties,  and  in  this  case  the  acts  com- 
plained of  were  ordered  by  vote  of  the  City  au- 
thorities and  executed  by  its  officers. 

Fhnt  BapUet  Chureh,  dbe.,  v.  The  S.  <t  T.  B. 
B.,  5  Barb.,  79-90;  Tarborough  v.  Bank  tf 
England,  16  East.,  6;  Brewer  v.  Mayor,  &e.,  of 
N.  F.,  8  Barb.,  268. 

The  acts  complained  of  were  ordered  by  the 
Mayor  and  Aldermen  at  a  meeting  of  that 
Board,  and  not  by  any  Board  assuming  to  l)e  a 
Board  of  Health.  They  were  execute  under 
orders  from  the  Mayor  and  City  Marshal. 

The  drain  so  made  was  the  sole  property  of 
the  City. 

Mass.  Laws,  1841,  ch.,  115,  sec.  1. 

II.  The  case  of  the  defendant  in  'error  rests 
upon  this  foundation;  the  dock  was  a  public 
dock  which  he  had  a  right  to  use;  the  City  de- 
stroyed that  right  by  a  public  nuisance. 

The  City  now  sets  up  the  justification  that  its 
own  common  sewer,  which  was  exclusively  un- 
der its  own  control,  created  a  nuisance  in  this 
dock,  and  that,  by  way  of  abating  the  nuisance, 
it  built  a  drain  in  the  dock  which  destroyed  it. 

For  this  act  it  says  there  is  no  redress.  To 
this  justification  the  following  objections  are 
made: 

First.  It  was  not  in  the  power  of  the  State  to 
authorize  any  city  to  do  the  acts  complained  of 
without  making  compensation. 

8  Sto.  Com.,  661;  1  Black.  Com.,  189;  2 
Kent's  Com.,  830,  840;  Fletcher  v.  Peck,  6  Cr., 
185;  FUteher  y.  A.  A  8.  B.  .B.  O*.,  25  Wend., 
462-464. 

Second.  The  powers  given  to  the  City  (Rev. 
Stats.,  ch.  21,  sec.  9)  are  "to  destroy,  remove 
or  prevent  nuisances."  Under  this  delegated 
authority,  the  City  seeks  to  exercise  another 
sovereign  right  of  the  State,  viz. :  the  power  to 
authorize  erections  within  navigable  waters. 

OommonweaUh  v.  Coombe.  2  Mass.,  489,  492; 
Kean  v.  Stetton,  5  Pick.,  492-490. 

From  the  nature  of  this  power,  it  is  evident 
that  it  could  not  be  granted,  and  was  not 
granted  by  the  Statute  referred  to. 

The*oavigable  waters  of  the  country  are  pro- 
tected with  jealous  care. 

Bex  y.  Ward,  4  Ad.  &  El.,  884;  Carey  v. 
Brookt,  1  Hill,S.  C,  866;  Ang.  on  Tide  Waters, 
2d  ed.,  116. 

Any  erections  within  navigable  water,  unless 
in  aia  of  navigation,  is  a  nuisance  and  can  be 
alMted. 

Atlf.-Qtn.  y.  BkiKardt,  2  Anst.,  608;  Bn  v 
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OroMvenor.  2  Stork.,  611;  GoW  v.  Carter,  9 
Humph..  869. 

Xo  erectioQ  cao  be  made  in  or  over  naviga- 
ble waters  to  iulerfere  with  navigation,  except 
under  a  special  and  explicit  grant  from  the  Leg- 
islature. 

U.  S.  V.  Jfete  Bedford  Bridge.  1  Woodb.  & 
M.. 401,418;  lU.v.St.  Louii,  6  Qil,  SSI;  Com 
tnonvMolth  v.  Charlettowa,  1  Pick.,  180  184; 
Ang.  on  Tide  Waters,  106,  111. 

In  Massachusetts  the  navigable  waters  are  in 
no  manner  within  the  control  of  towns,  cities 
or  counties. 

Hood  V.  Dighton  Bridge,  8  Mass.,  263;  Com- 
monwealth  v.  Coombs,  2  Mass.,  489;  Arundel  v. 
MeCalloeh,  10  Mass.,  70;  Kean  v.  Button.  5 
Pick.,  492;  Herukaw  v.  Hunting,  1  Gmy,  208. 

Third.  Xo  such  power  as  is  claimed  wai  ever 
intended  to  be  given  to  the  Board  of  Health. 
The  power  was  given  to  "  remove,  abate  and 
prevent  nuisances."  Under  this  power  the 
right  is  claimed  to  destrov  property  and  erect 
and  maintain  a  public  nuisance  in  the  harbor 
of  Boston. 

No  reasonable  construction  of  the  Statute  can 
enlarge  the  power  to  prevent  nuisances.into  the 
power  to  erect  and  maintain  a  permanent 
structure  in  the  harbor,  or  to  destroy  a  public 
dock. 

Peopfo  V.  Albany,  11  Wend.,  689;  WeUA  v. 
aioweU,  2  Doug.  (Mich.),  332;  Boom  v.  City  of 
Utiea.  2  Barb.,  104;  Mayor  of  Hudtonx.  Thome, 
7  Paige,  ch.,  261;  CoIUm  v.  Hatch.  18  Ohio, 
623;  Hay  den  v.  Noyee,  6  Conn.,  891;  Inhabi- 
tant* ofSpHngfield  v.  C.  R.  R.Co.,i  Cush.,  63, 
72 :  CoinmohweaUh  v.  Dowm,  24  Pick.,  227, 229; 
Manton  v.  Chester.  2s!  Pick.,  885,  887. 

Fourth.  The  extraordinary  powers  claimed 
for  the  Board  of  Health  would  be  contrary  to 
the  provisions  of  the  Constitution  of  Massachu- 
setts. 

Const,  of  Mass.,  Declaration  of  Rights,  art. 
10;  Perry  v.  WUion,  7  Mass.,  893;  Stevens  v. 
Middlesex  Canal,  12  Mass.,  466;  Baker  v.  Bos- 
ton, 12  Pick.,  184;  ITiaeher  v.  Dartmouth 
Bridge,  18  Pick.,  601;  ISUtson  v.  Faxon,  19 
Pick.,  147;  Gardner  v.  Newburgh,  2  Johns. 
Ch.,  162. 

Fifth.  But  if  the  act  of  laying  the  drain  were 
not  unlawful  or  the  subject  of  indictment,  still 
the  City  must  make  compensation  because  the 
damages  were  not  consequential  merely,  but 
were  directly  occasioned  by  the  destruction  of 
a  legal  right. 

Baker  v.  Boston,  13  Pick.,  184,  194;  Bradley 
V.  N.  r.  <e  N.  H.  B.  R.,  21  Conn.,  294,  309, 
810;  Hooker  v.  JT.  <fc  N.  H.  Co.,  14  Conn.,  146, 
163,  168;  FUteher  v.  A.  «fe  5.  R.  R.,  25  Wend., 
462;  PeopU  v.  Piatt,  17  Johns.,  195,  215;  8le- 
vent  V.  Middlesex  Canal,  12  Mass.,  466;  8Ut»on 
V.  Faxon,  19  Pick..  147. 

This  compensation  is  not  confined  to  cases 
where  real  or  personal  property  is  actually  taken, 
but  is  to  be  given  in  cases  of  injury  to,  or  de- 
struction of,  easements  or  privileges.  See*  cases 
above  cited. 

III.  The  court -properly  ruled  that  the  ac- 
tion could  be  sustained  if  the  dock  was  a  pub- 
lic dock,  and  the  use  of  it  was  destroyed  by 
public  nuisance,  which  occasioned  to  the  de- 
fendant in  error  peculiar  and  special  damages, 
not  common  to,  and  much  greater  than  the 
public  in  general  suffered. 


Year  Bo<<k  Cases  Henry  VIII.,  pi.  10,  p.  87; 
WiUiam'scago.  6  Coke,  73;  Co.  Lit.,  66a,'  Bote 
V.  MiUs.  4  Maule  &  S.,  101;  Sutton  v.  Faxon, 
19  Pick.,  147;  Frink  v.  Lawrence,  20  Conn., 
118;  Abbott  t.  Mitts,  8  Vt.,  621;'  Laming  v. 
Wisaall.  6  Denio,  218;  Pierce  v.  Bart,  7 
Cow.,  609. 

IV.  The  fact  of  dedication  may  be  proved  Iq 
various  ways;  no  particular  declaration  of  the 
owner  is  requisite,  and  no  particular  form  is 
necet>8ary. 

Godfrey  V.  Alton,  12  111.,  29.  86;  Kenntdy't 
Bx'r*  V.  Jones,  11  Ala.,  68,  82;  Best  Pres., 
sec.  101. 

V.  The  plaintiff  in  error  claims  the  right  to 
create  the  nuisance  in  question  upon  two  other 
distinct  grounds. 

Ist.  That  thev  had  the  right  to  place  a  drain 
there,  because  the  dock  had  been  dedicated  to 
the  City  as  a  place  for  drainage. 

2d.  That  the  dock  had  been  laid  out  as  a 
street,  and  the  Cilv  therefore  had  the  right  to 
put  a  drain  there,  although  they  had  never  made 
the  street. 

Upon  the  question  of  the  right  to  place  a 
drain  in  the  dock. 

1.  The  right  of  drainage  claimed  by  the 
City  cannot  be  maintained,  because  if  any 
right  of  drainage  into  the  dock  existed  before 
1&4,  it  was  a  right  of  individuals,  not  of  tlie 
town  or  city.  Before  1884,  the  town  or  city 
had  no  rights  in,  or  control  over,  the  sewera 
or  drains. 

Boston  V.  Shaw,  1  Met.,  180. 

2.  If  the  city  had  any  right  to  use  the  dock 
for  an  ancient  drain,  they  had  no  right  to  en- 
large and  change  the  character  and  structure 
of  the  drain. 

Cotton  V.  Poeasset  Manf'g  Co.,  18  Met.,  429. 
Upon  the  rights  claimed  to  place  a  drain  in 
the  dock  on  the  ground  that  it  was  a  street: 

1.  The  defense  now  set  up  by  the  City  that 
the  place  in  dispute  is  a  street,  cannot  lie  sus- 
tained, because  the  jury  have  found  it  to  be  a 
public  dock. 

2.  Nor  could  the  City  in  the  court  below  de- 
fend themselves  upon  this  ground. 

8.  By  the  laws  of  Mass.,  a  highway  or  street 
cannot  be  laid  out  over  the  flats  between  high 
water  mark  and  low  water  mark. 

CommonvieaUh  v.  Coombs,  2  Mass.,  489;  Hood 
V.  Dighton  Bridge,  8  Mass.,  268;  Arundel  v. 
MeCuUoeh.  10  Mass.,  70;  Kean  v.  SUtson,  5 
Pick.,  492;  CommonvieaUh  r.  Oharlestoten,  1 
Pick.,  nO;  CharlesUmn  v.  Middlesex,  8  Met., 
202;  Henshau)  v.  Hunting,  1  Qray,  203. 

This,  was  conceded  by  the  counsel  for  the 
plaintiff  in  error  to  be  the  law  of  Mass. ,  and 
they  even  sought  to  extend  it  to  the  case  of  a 
dock. 

4.  As  the  structure  was  a  public  nuisance, 
such  a  use  of  the  flats  can  in  no  view  of  the 
case  be  justified. 

By  Parker.  C.  J.,  Commonwealth  v.  Char- 
lestown.  1  Pick.,  180, 184;  Brower  v.  Mayor, die., 
of  N.  Y.,  8  Barb.,  264,  268. 

5.  As  the  structure  cut  off  all  access  to  the 
sea,  it  cannot  be  justified  under  a  right  to  make 
a  street,  or  any  other. 

Frink  v.  Lawrence,  20  Conn.,  117;  Shaw  v. 
Crawford,  10  Johns.,  286;  Coxr.  The  State,  8 
Blackf.,  198. 

0.  If  •  Mreet  had  been  made  to  the  water, 
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that  yery  act  gare  the  public  the  right  to  use 
the  water  and  the  dock  beyond  the  street. 

Godfrey  y.  Alton,  13  111.,  29,  86,  87;  Boioan's 
Re'rt  V.  Portland,  8  B.  Monroe,  282,  242;  Sen- 
natf'*  Heirt  v.  CotingUm,  8  Dana..  60,  81; 
LoiwiaOU  V.  Bank  of  U.  8.,9  B.  Monroe,  188, 
14i  157. 

7.  If  the  City  had  the  right  to  build  a  street, 
it  would  be  because  the  public  conveBience 
and  necessity  required  a  public  street  for 
travel. 

The  orders  of  the  Mayor  and  Aldermen  to 
make  a  drain  through  the  dock,  cannot  be  jus- 
tided  on  the  ground  of  a  right  to  make  a  difler- 
ent  structure,  viz. :  a  street. 

The  court  gave  instructions  much  more  fa- 
vorable to  the  City  tlian  the  authorities  above 
cited  would  require. 

Mr.  JutUee  CMer  delivered  the  opinion  of 
tlie  court: 

The  defendant  in  error,  a  citizen  of  New 
Hampshire,  instituted  this  suit  against  the  City 
of  Boston,  charging  it  with  the  erection  of  a 
public  nuisance  which  was  specially  injurious 
to  the  plaintiff.  The  declaration  contains  seven 
counts.  As  the  jury,  under  the  instructions 
given  by  the  court,  gave  a  verdict  for  the 
plaintiff  below  on  the  mat  two  only,  it  will  be 
unnecessary  to  notice  the  others,  or  the  points 
of  law  applicable  to  them. 

These  counts  set  forth,  in  substance,  that  in 
tlie  year  1849  the  plaintiff  and  a  partner,  since 
deceased,  carried  on  the  business  of  liuyiog 
and  selling  wood  and  cool  in  Boston,  and  were 
in  poaseesion  of  a  wharf  known  as  the  Bull 
wharf;  that  the  dock  forming  the  southerly 
boundary  of  said  wharf,  and  extending  from 
Summer  Street  wharf,  was  a  part  of  the  harbor 
of  Boston,  and  a  public  dock,  slip  or  way  navi 
gable  by  vessels,  and  over  which  the  waters  of 
the  seaebbed  and  flowed,  and  by  reason  thereof 
the  plaintiff  ought  to  have  been  allowed  to  pass 
and  repass,  as  over  a  navigable  highway  with 
boats  and  vessels,  over  and  through  said  dock 
from  the  wtiarf  by  him  possessed  to  the  chan- 
nel of  the  sea;  that  defendant  had  erected 
piles  and  a  drain  in  the  dock,  to  the  destruction 
of  the  navigation  therein,  and  the  special  injury 
of  the  plaintiff. 

A  congeries  of  points,  of  prayers,  of  instruc- 
tkxi,  exceeding  thirty  in  number,  and  covering 
nearly  as  many  folios,  were  submitted  to  the 
court,  some  of  which  were  given  as  prayed  for, 
some  with  "  qualiScations,"  and  many  refused. 

If  a  judge,  in  answering  such  a  mass  of  hy- 
pothetical and  verbose  propositions,  should  oc- 
casionally contradict  himself,  or  fall  into  an 
enor;  or  if  the  jury,  instead  of  being  instructed 
m  law,  should  be  confused  and  misled,  it  may 
be  considered  the  legitimate  result  of  such  a 
practice.  We  do  not  think  it  necessary,  there- 
fore, to  examine  particularly  each  one  of  this 
labyrinth  of  propositions;  but  after  a  brief  his- 
tory of  the  title  of  the  parlies,  and  the  admitted 
fac^  of  the  case  bearing  on  its  merits,  we  will 
state  the  law  as  applicable  to  them,  and  thus 
be  enabled  to  t(«t  the  correctness  of  the  charge 
of  the  court  in  the  instructions  given  or  re- 
fused. 

The  original  charters  to  tbo  Plymouth  Com- 
pany of  that  port  of  the  territory  which  after- 
waniaoonstiluied  the  Colony  of  Massachusetts, 
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conferred  on  them  not  onl^  the  property  in  the 
land,  but  all  the  "  franchises,  loyalties,  liber- 
ties, &c.,  and  the  requisite  civil  and  political 
powers  for  the  government  of  the  Colony." 

By  the  common  law  of  England,  the  right  of 
littoral  proprietors,  bounding  on  public  navi- 
gable waters,  extend  to  high  water  mark  only. 
But  by  an  ancient  ordinance,  usually  denomi- 
nated the  Ordinance  of  1641,  sea  8,  it  declared, 
"  that  in  all  creeks,  coves,  apd  other  places 
about  and  upon  salt  water,  where  the  sea  ebbs 
and  Sows,  the  proprietor  of  the  land  adjoining 
shall  have  propriety  to  the  low  water  mark, 
where  the  sea  doth  not  ebb  above  a  hundred 
rods,  and  not  more  wheresoever  it  ebbs  further: 
Provided,  that  such  proprietors  shall  not  by 
this  liberty  have  power  to  stop  or  hinder  the 
passage  of  hoaia  or  other  vessels  in  or  through 
any  sea,  creeks  or  coves,  to  other  men's  houses 
or  lands." 

This  is  the  foundation  of  what  may  be  called 
the  common  law  of  Massachusetts  on  this  sub- 
ject. By  it  the  grantee  of  land  lx)unding  on 
navigable  waters  where  the  tide  ebbs  and  flows, 
acquires  a  legal  right  and  a  vested  interest  in 
the  soil  of  the  shore  between  high  and  low 
water  mark,  and  not  a  mere  indulgence  or 
gratuitous  license,  given  without  consideration, 
and  revocable  at  the  pleasure  of  the' grantor. 

See  Austin  v.  Carter,  1  Mass.,  281,  and  (^m- 
tnonweaUA  v.  Alger,  7  Cush.,  71. 

As  a  consequence  of  such  ownership,  it  is 
ruled  that  the  proprietor  of  the  land  bounding 
on  tide  waters  has  such  a  propriety  in  the 
flats  to  low  water  mark,  that  he  may  maintain 
trespass,  quare  eiautumf  regit,  against  one  who 
shall  enter  and  cut  down  piles  placed  there  by 
the  owner,  with  a  view  to  build  a  wharf  or 
otherwise  inclose  the  flats.  But  the  right  of  the 
littoral  proprietor  under  the  ordinance  has  al- 
ways been  subject  to  this  rule:  that  until  he 
shall  build  upon  his  flats  or  inclose  them,  and 
whilst  they  are  covered  with  the  sea,  all  other 
persons  have  the  right  to  use  them  for  the  ordi- 
nary purposes  of  navigation ;  so  long  as  the 
owner  of  the  flats  permits  the  sea  to  flow  over 
them,  the  individual  right  of  property  in  the 
soil  beneath  does  not  I'estrain  or  abridge  the 
public  right.  (7  Cush.,  75.)  This  property  is 
also  subject  to  certain  restrictions  in  its  use,  so 
that  the  State,  in  the  exercise  of  its  sovereign 
power  of  police  for  the  protection  of  public 
harbors,  and  to  prevent  encroachments  therein, 
may  establish  lines  and  restrain  and  limit  this 
power  of  the  owner  over  his  own  pruperty. 

The  whole  territory  now  occupied  by  the 
City  of  Boston  was  originally  granted  to,  and 
held  by,  the  town,  which  msde  grants  thereof 
from  time  to  time,  to  such  persons  and  on  such 
conditions  as  it  deemed  expedient;  and  the 
City  of  Boston,  as  successor  to  the  town,  con- 
tinues to  own  such  portions  of  the  original  ter- 
ritory as  had  not  been  sold  or  otherwise  dis- 
posed of.  But  while  it  acknowledged  the  rights 
of  its  vendees  of  lands  adjoining  the  shore  to 
wharf  out  opposite  their  respective  lots,  by 
virtue  of  the  police  power  exercised  by  it  over 
the  harbor,  it  superintended  and  detined  (he 
limits  within  which  the  owner  should  exercise 
his  rights. 

In  1683  "  the  selectmen  of  Boston  staked  out 
a  highway  for  the  town's  use,  on  the  southerly 
side  of  the  land  belonginy  to  Joiin  Qill,  de> 
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ceased  (under  whom  the  plaintiff  claims),  being 
thirty  feet  in  width  from  the  town  comer  or 
of  said  Qill's  wharf,  next  the  sea."  This  is 
the  street'  since  called  Summer  Street.  They 
kid  out  also  another  street,  "  near  the  shore, 
on  the  proprietor's  land,  fifty  feet  towards  the 
sea  shore."  But  they  ordered,  at  the  same 
time,  "that  the  flats  and  lands  between  the 
said  highway  and  the  sea  be  granted  to  the 
proprietors  of  the  land,  which  are  abutters  on 
tlie  way,  in  equal  portion  to  their  fronts." 

Summer  Street,  as  laid  out,  ended  at  high 
water  mark,  and  has  not  yet  been  extendi, 
nor  have  the  City  made  any  erections  on  their 
land  lietweeu  high  and  low  water,  previous 
to  1860;  but  the  public  right  of  navigation  over 
it  has  been  exercised  up  to  the  foot  of  Summer 
Street.  The  drains  and  sewers  from  that  street, 
and  others  connected  with  it,  have  hitherto 
been  made  to  discharge  their  contents  at  that 
point.  In  course  of  time,  however,  as  the  Citv 
mcreased,  this  drainage  increased  also,  to  such 
an  extent  as  to  become  pestilential,  and  a  very 
great  nuisance  to  the  neighborhood.  In  con- 
sequence thereof,  the  City  of  Boston  has  been 
twice  (in  1848  and  1849)  indicted  for  the  nui- 
sance, and  sentenced  to  pay  a  fine.  Since  that 
time,  the  Mayor  and  Aldermen,  acting  as  the 
Board  of  Health,  have  directed  the  drains  or 
sewers  to  be  continued  out.  on  the  land  of  the 
City  opposite  Summer  Street,  to  low  water 
mark.  This  is  the  first  attempt  by  the  City  to 
reclaim  this  land  from  the  sea,  and  use  it  for 
their  own  benefit,  and  constitutes  the  erection 
which  is  now  the  subject  of  complaint.  The 
sewers  ate  not  made  to  discharge  their  contents 
on  the  plaintiff's  land,  but  into  the  sea.  Ko 
property  of  the  plaintiff  has  been  taken  for  the 
public  use;  nor  does  he  in  these  counts,  on 
which  the  verdict  was  obtained,  claim  anv  pri- 
vate right  of  way  over  the  land  of  defendants, 
but  slates  his  damage  to  have  accrued  by  a 
public  nuisance,  specially  injurious  to  his  public 
right  of  navigable  way  over  the  lands  of  the 
defendant. 

That  the  plaintiff  had,  in  common  with  the 
rest  of  the  world,  a  right  to  navigate  over  the 
land  belonging  to  the  City,  on  which  the  erec- 
tions complained  of  were  made,  is  not  disputed. 
Nor  is  the  title  of  the  City  to  the  land  so  used, 
unless  they  have  granted  it  away,  or  otherwise 
disposed  of  it,  a  subject  of  dispute  in  the  case. 
Those  under  whom  the  plaintiff  claims,  as 
owners  of  the  property  adjoining  Summer 
Street,  have  exercised  their  right  of  dominion 
over  the  land  to  low  water  mark  by  covering 
it  with  a  wharf,  many  years  ago,  which  is 
called  Bull's  wharf.  And  those  who  adjoin 
the  street  on  the  other  side,  have,  in  the  same 
manner,  exercised  Iheir  right  by  erecting  a 
wharf  called  Price's  wharf.  The  property  of 
the  City  being  but  thirty  feet  wide,  and  lying 
lietween  these  two  wharves,  was  thus,  by  the 
accidents  of  its  form  and  position,  converted 
into  a  dock  or  receptacle  for  vessels,  without 
any  act  of  the  owners  of  the  land.  A  dock  is 
defined  by  philologists,  according  to  the  Ameri- 
can use  of  the  term,  to  be  "the  space  between 
wharves."  No  dock  or  slip  has  been  made  by 
the  City  or  people  of  Boston  on  their  land, 
either  fur  their  own  use  or  that  of  any 
other  extraneous  or  indefinite  public.  So 
long  u  they  did  not  elect  to  exercise  thetr 
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dominion  over  this  part  of  the  shore,  the 
public  right  of  navigation  continued.  It  was 
a  right  defeasible  at  the  will  of  the  owner 
of  the  subjacent  land.  It  was  a  natural  right, 
not  derived  from  any  grant,  real  or  presumed, 
originating  with  the  owner  of  the  soil  But  the 
ad  joiners,  by  the  use  of  this  right  of  navigation 
in  connection  with  their  wharves,  claim  a 
right  to  enjoy  the  benefit  of  defendant's  prop- 
erty as  a  docK  for  their  wharves,  and  thus  con- 
vert it  to  their  private  use,  under  color  of  a 
public  right. 

In  order  to  effect  this,  it  is  contended  that 
the  people  of  Boston,  by  not  exercising  their 
right  of  reclamation,  and  by  using  their  prop- 
erty according  to  their  own  pleasure,  have  ded- 
icated it  to  the  public,  or  world  in  general,  as 
distinguished  from  the  public,  or  people  of 
Boston,  and  have  abandoned  the  full  dominion 
which  they  once  might  have  exercised  over 
it. 

The  people  of  Boston,  who  owned  this  land 
as  their  common  and  private  property,  acted 
through  a  corporation,  whoee  corporate  grants 
and  licenses  are  matters  of  record.  Their  own 
use  of  their  own  property  for  their  own  benefit 
cannot  be  called  a  dedication  of  it  to  any  other 
public  of  wider  extent.  Whether  it  was  called 
"  town  dock  "  or  "public  dock  "  (which  were 
used  as  synouymous  terms),  it  would  furnish 
no  ground  to  presume  that  they  had  parted 
with  their  right  to  govern  and  use  it  u  the 
manner  most  beneficial  to  the  people  or  public 
of  the  town  or  City. 

The  principles  of  law  on  which  a  presump- 
tion of  the  dedication  of  private  property  to 
public  use  is  founded,  are  correctly  stated 
(8  SUrk.,  Ev.,  1803)  to  be:  "That  the  law 
will  not  presume  any  man's  acts  to  be  illegal, 
and  will,  therefore,  attribute  to  long-continued 
use  and  enjoyment  by  the  public,  of  a  right 
of  way,  or  other  privilege  in  or  over  the  lands 
of  another,  to  a  l^al  rather  than  an  illegal 
origin ;  and  will  ascribe  long  possession  which 
cannot  otherwise  be  accounted  for,  to  a  le^ 
title;  upon  a  reasonable  principle  and  very  for- 
cible presumption,  tiiat  the  acquiescence  in 
such  enjoyment,  for  a  long  period,  by  those 
whose  interest  it  was  to  interrupt  it,  arose  from 
the  knowledge  and  consciousness  on  their  part 
that  the  enjoyment  was  rightful,  and  could  not 
be  disturbed;  and  also  on  consideration  of  the 
hardship  which  would  accrue  to  parties,if,  after 
long  possession,  and  when  time  had  robbed 
them  of  the  means  of  proof,  their  titles  were 
to  be  subjected  to  a  rigorous  examination." 

It  is  evident  that  these  principles  can  have 
no  application  to  the  present  case.  The  exer- 
cise of  the  public  right  of  navigation  over  the 
soil  of  defendant  is  fuUyaccounted  for  without 
any  presumption  of  grant  or  dedication  by  the 
owners.  The  public  enjoyed  this  highway  of 
nature  by  a  title  reaching  far  before  the  advent 
of  the  Pilgrims,  and  paramount  to  any  grant 
to  them  or  by  them;  but  by  the  law,  the  enjoy- 
ment of  this  public  right  was  made  defeasible 
by  the  owner  of  the  land.  Till  he  reclaimed 
his  land,  the  public  needed  no  grant  or  dedica- 
tion by  him,  in  order  to  their  enjoyment  of  the 
right  of  navigation  over  it.  The  owner  was 
not  bound  to  exercise  his  right  within  a  g^ven 
lime,  or  forfeit  it.  A  man  cannot  loa«  the 
title  to  bii  lands  by  leaving  them  in  their  nst- 
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on]  date  without  improTement,  or  forfeit  them 
by  lumtutfr. 
See  Butu  v.  Ikrie,  1  Rawle,  318. 

8o  long  as  the  City  chose  to  leave  their  land 
Diucclaimed  from  the  sea,  they  could  not 
hinder  the  public  navigation  over  it  when  cov- 
ered with  water,  and  could  not.  therefore,  be 
properly  said  to  acquiesce  in  that  which  they 
could  not  hinder.  t^'cNor  could  a  grant  or  dedi- 
cttion  of  a  right  of  way  over  their  land  be  pre- 
ramed  in  favor  of  the  public,  who  enjoyed  it 
noder  a  different  and  paramount  tenure.  The 
pablic  right  has  exist^l  and  been  exercised  for 
thouMods  of  years,  but  is  not  hostile  to  the  de- 
fendants, though  defeasible  at  their  will.  It 
raembles  the  case  of  B»x  v.  Hudion,  2  Btrange, 
909,  where  a  dedication  of  land  as  a  public 
highway  was  claime<l  by  proof  of  sixty  years' 
nae;  but  the  defendant  produced  a  lease  of  the 
way  for  fifty-six  years,  and  the  court  decided 
that  00  presumption  of  a  dedication  could  arise 
daring  the  lease,  for  the  owner  could  not  deny 
dieir  right  to  use  it,  and  there  could  be  no  pre- 
sumption from  his  acquiescence. 

It  is  true  that  the  presumption  of  a  dedica- 
tion is  one  of  fact,  and  not  an  artifidal  in- 
ference of  mere  law,  to  be  made  by  the  court, 
yet  it  is  an  inference  which  the  court  advise 
the  joiT  to  maice  upon  proof  of  certain  facts. 
It  is  the  duty  of  the  court  to  state  what  facts, 
if  proved,  will  justify  such  a  presumption.  To 
instruct  the  jury  that  certain  facts  are  not 
"  sufficient "  evidence'ion  which  to  presume  a 
dedication,  without  infcrmingthem  what  facts 
would  constitute  sufficient  evidence  for  that 
purpose,  is  devolving  on  them  the  decision  of 
ixHh  law  and  fact,  and  permitting  them  to  dis- 
pose of  men's  property  at  their  discretion,  by 
presuming  grants  without  a  particle  of  evidence 
toaaihonze  such  presumption. 

The  counts  on  which  the  jury  have  assessed 
the  damages  in  this  case  claim  no  other  right  of 
highway  over  the  lands  of  the  defendant,  save 
the  public  right  of  navigation,  nor  has  the  evi- 
dence shown  that  he  is  entitled  to  any  other. 
The  title  of  the  defendants  to  the  land  was  not 
disputed.  The  court  ought,  therefore,  to  have 
insinicted  the  jury  that  the  public  right  of 
navigation  over  the  land  of  defendant  was  de- 
fearil>le:  that  the  owners  had  a  right  to  reclaim 
tlieir  land  by  wharBng  out  or  making  erections 
thereon  beneficial  to  themselves;  that  there  was 
DO  evidence  in  the  case  whatever  by  which  the 
jury  could  presume  that  the  City  or  people  of 
Boston  liad  dedicated  their  land  to  the  use  of 
•ome  otlier  public  besides  themselves;  that  it 
WIS.  consequently,  not  only  the  right  but  the 
duty  of  the  authorities  of  the  City  to  extend 
their  aewera  to  low  water  mark,  for  the  purpose 
of  removing  a  nuisance  injurious  to  the  health 
of  the  citizens;  and  having  done  so  on  their 
own  land,  the  damage  to  the  plaintiff,  if  any, 
WIS  inmnum  abtgue  tMuria,  and  he  was  not 
oitilled  to  recover.  'The  record  shows  that 
these  or  equivalent  instructions  were  prayed  by 
the  counsel  of  defendant,  and  refused  by  the 
court. 

The  judgment  of  the  Circuit  Court  is  there- 
tore  reverted,  and  a  vemre  de  nmo  awarded. 

DiiMiiting.  Mr.  Ju*tiee  D»iil*L 

Jt4ffmitiU  tftht  Cireuii  Oourt  rmm-udvUh 
ha  17  How. 


co»tt,  and  cause  remanded  to  the  Otreuit  Court, 
leOh  direelioru  to  awa/rd  a  venire  facias  de  novo. 

Clted-U  How.,  SaT:24How.,lte:  8Bla8.,»8. 


RICHARD  H.  HENDRICKSON,  Complain- 

arUand  App., 

V. 

SAMUEL  L.  HINCKLEY. 

(See  8.  C,  IT  How.,  M3-447.) 

Equity — when  judgment  at  law  will  not  be  en- 
joined— defense!  made  or  purposely  omitted 
at  taw,  surprise,  inadmissible  evidence,  not 
ground  of  relief. 

A  court  of  equity  does  not  interfere  with  Judg- 
ments at  law,  unless  the  oomplainaDt  has  an  equi- 
table defease,  of  wliloh  he  could  not  avail  himself 
at  law  because  Itdld  not  amount  to  a  leoal  defense, 
or  tiad  a  good  defense  at  law  which  be  was  pre- 
vented from  availing  himself  of.bv  fraud  or  acci- 
dent, unmixed  with  nejrU^oce  of  himself  or  his 
agents. 

Fraud,  pleaded  In  the  former  action  at  law.  and 
known  for  six  years,  parol  evidence  such  as  Is  not 
admissible  to  alter  written  contracts;  defenses  set- 
up in  the  action  at  law,  surprise  at  the  trial ;  set- 
offs purposely  omitted  at  law,  furnish  no  ground 
of  equitable  Jurisdiction. 

SubmittedJan.SO.JSSS.     Decided  Peb.  IS,  1855. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Ohio. 

Hendrickson  filed  his  bill  in  said  Circuit 
Court,  alleging  a  former  suit  at  law  in  said 
court,  brought  by  Hinckley  against  Hendrick- 
son and  Campbell  on  notes  made  by  them;  that 
they  alleged  as  defects  in  said  suit,  fraud,  pay- 
ment and  want  of  consideration;  that  said  suit 
was  tried,  and  resulted  in  judgment  agaiost 
Hendrickson  and  Campbell;  that  Campbell  died 
since  the  suit;  that  at  the  time  of  said' suit  he 
and  Campbell  had,  and  still  have,  a  large  set- 
off against  said  notes,  which  they  omitted  to  set 
up  in  that  suit,  by  advice  of  counsel: that  they 
were  surprised  in  the  trial  by  certain  evidence 
^ven  therein;  that  Hinckley  has  no  property  in 
Ohio  except  said  judgment,  and  is  a  non-resi- 
dent; and  as  relief,  that  said  judgment  be  en- 
joined and  said  set-off  allowed  aeainst  it  on  the 
ground  of  surprise,  fraud,  &c.  injunction  was 
issued  against  the  judgment.  Hinckley  an- 
swered, denying  the  equity  in  the  bill  and  the 
allegations  thereof,  and  a.sked  the  same  relief 
as  if  he  had  demurred. 

On  hearing  the  cause,  the  Circuit  Court  dis- 
missed the  bill,  and  appeal  was  taken  to  this 
court. 

The  case  is  stated  by  the  court. 

Messrs.  S.  H.  Hart,  Brent  and  Probas* 
CO,  for  the  appellants: 

We  insist  that  we  are  entitled  to  have  a  judg- 
ment, which  the  defendant  holds  against  us,sub- 
jected  by  a  decree  in  this  cause,  to  the  satisfac- 
tion of  our  claims,  on  the  authority  of  the  fol- 
lowing cases: 

Sweeney  X  /^i^tMon,  2  Blackf.,  189:  Kipper 
V.  Olaneey,  2Blackf.,  856;  O'Brien  v.  Coulter,  2 


Not*.— JS^quttv  jurtsMeUon  after  triot  at  Uuc.  See 
note  to  Smith  v.  Mclver,  8  Wheat,,  588. 

When  a  judgment  at  taw  wiU  be  eiijiAned  by  a  Mil 
to  egittty.  dee  note  to  Oavls  v.  TUeaton,  e  How., 
U4. 
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Blackt..  421;  Seott  y.  JfeMOUn,  ILitt.  (Ey.). 
802;  Anderion  v.  Bradford,,  6  J.  J.  Marsh.,  78. 

It  is  enough  to  bring  our  case  within  these 
decisions  that  we  show  that  we  cannot  get 
service  of  legal  process  on  Hinckley,  and 
that  he  has  equitable  property  within  the  juris- 
diction of  the  court  where  the  bill  was  filed. 

We  have  no  common  law  writ  which  will 
reach  this  property,  even  if  we  have  judgment 
at  law.  We  have  no  statutory  process  upon 
which  we  can  sul^ect  it,  because  we  are  the 
judgment  debtors.  If  we  were  not,  we  could 
subject  it  by  process  of  foreign  attachment. 
Situated  as  we  are.  however,  we  cannot  have 
the  benefit  of  that  writ. 

Mr.  Edward  Mills,  for  the  appellee: 

Where  a  defendant  at  law  having  a  legal  title 
to  a  set-o£F,  neglects  to  set  it  up  at  law,  ne  can- 
not afterwards  enforce  it  in  chancery. 

Oreen.  v.  Darlinff,  5  Mas.,  201 ;  Barker  v.  El- 
Hm,  1  Johns.  Ch.,  465;  AUm,  v.  MedOl,  14 
Ohio,  445;  Gordon  v.  LaiDei,  1  Sumn.,  S29: 
CoUing  v.  Farqtiar,  4  Litt.  Ky.,  163;  Kipper  v. 
OUtneey,  2  Blackf.,  856. 

Mr.  Jugtiee  Curtis  delivered  the  opinion  of 
the  court: 

The  complainant  filed  his  bill  in  the  Circuit 
Ck>urt  of  the  United  States  for  the  District  of 
Ohio;  and  that  court  having  ordered  the  bill  to 
be  dismissed,  on  a  demurrer,  for  want  of  equi- 
ty, the  complainant  appealed. 

The  object  of  the  bill  is  to  obtain  relief 
against  a  judgment  at  law,  founded  on  three 
promissory  notes,  signed  by  the  complainant, 
and  one  Campbell,  since  deceased. 

A  court  of  equity  does  not  interfere  with 
judgments  at  law,  unless  the  complainant  has 
an  equitable  defense,  of  which  be  could  not 
avail  himself  at  law,  because  it  did  not  amount 
to  a  legal  defense,  or  had  a  good  defense  at 
law,  which  he  was  prevented  from  availing 
hioiself  of  by  fraud  or  accident,  unmixed  with 
negligence  of  himself  or  his  agents. 

Mar.  ln»  Co.  v.  Bodgion,  7  Cr.,  838;  Oreath 
V.  Sims.  5  How.,  193;  Walker  v.  Bobbin*  14 
How.,  584. 

The  application  of  this  rule  to  the  case  stated 
in  the  bill,  leaves  the  complainant  no  equity 
whatever. 

The  contract  under  which  these  notes  were 
taken  was  made  in  December,  1641.  One  of 
the  notes  is  dated  in  December,  1841,  and  the 
others  in  January,  1842.  In  April,  1848,  suit 
was  brought  on  the  notes.  In  October,  1850. 
the  trial  was  had  and  judgment  recovered. 
The  reasons  assigned  by  the  bill  for  enjoining 
the  judgment  are — 

1.  That  the  consideration  of  the  notes  was 
the  sale  of  certain  property,  and  the  complain- 
ant and  Campbell  were  defrauded  in  that  sale. 
But  this  alleged  fraud  was  pleaded  in  the  ac- 
tion at  law,  as  a  defense  to  the  notes,  and  the 
jury  found  against  the  defendants.  Moreover, 
upwards  of  six  years  elapsed  after  the  sale  and 
before  the  suit  was  brought;  and  the  vendees, 
who  do  not  pretend  to  have  been  ignorant  of  the 
alleged  fraud  during  any  considerable  part  of 
that  period  of  time,  did  not  ofier  to  rescmd  the 
contract,  nor  did  they,  at  any  time,  either  re- 
turn or  offer  to  return  the  property  sold. 

8.  The  bill  alleges  ceriaia  promises  to  have 
been  made  by  an  agent  of  the  defendant,  oon- 
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cerning  the  time  and  mode  of  rayment  of  the 

notes  when  they  were  given.  These  promises 
could  not  be  availed  of  in  any  court,  as  a  de- 
fense to  the  notes;  for  to  allow  them  such  ef- 
fect, would  be  to  alter  written  contracts  by  pa- 
rol evidence,  which  cannot  be  done  in  equity 
any  more  than  at  law,  in  the  absence  of  fraud 
or  mistake. 

Sprigg  v.  The  Bank  of  Mt.  Pleasant,  14  Pet,, 
201. 

But  whatever  substance  there  was  in  this  de- 
fense, it  was  set  up,  at  law,  and  upon  this,  alao, 
the  verdict  was  against  the  defendants;  and  the 
same  is  true  of  the  alleged  partial  failure  of  cod- 
sideration. 

8.  The  next  ground  is,  that  on  the  trial  at 
law,  letters  from  the  joint  defendant,  Camp- 
bell, containing  admissions  adverse  to  the  de- 
fense, were  rewi  in  evidence  to  the  jury;  and 
the  bill  avers  that  Campbell  was  not  truly  in- 
formed concerning  the  subjects  on  which  he 
wrote,  and  that,  until  the  letters  were  produced 
at  the  trial,  the  complainant  was  not  aware  of 
their  existence:  and  so  was  surprised. 

To  this  there  are  two  answers,  either  of 
which  is  sufficient.  The  first  is,  that  the  com- 
plainant and  Campbell  being  jointly  interested 
in  the  purchase  and  ownership  of  the  property 
for  which  these  notes  were  given,  and  joint  de- 
fendants in  the  action  at  law,  and  there  being 
no  allegation  of  any  collusion  between  Camp- 
bell and  the  plaintiff  in  that  action,  the  com- 
plainant cannot  be  allowed  to  allege  this  sur- 
prise. If  he  did  not  know  what  admissions 
Campbell  had  made,  he  might,  and  with  the 
use  of  due  diligence  would  have  known  them; 
and  be  must  be  treated,  in  equity  as  well  as  at 
law,  as  if  he  had  himself  made  the  admissions. 

Another  answer  is,  that  if  there  was  surprise 
at  the  trial,  a  motion  for  delay,  as  is  practiced 
in  some  circuits,  or  a  motion  for  a  new  trial, 
according  to  the  practice  in  others,  afforded  a 
complete  remedy  at  law. 

4.  The  complainant  asserts  that  he  has  claims 
against  the  defendant,  and  he  prays  that,  inas- 
much as  the  defendant  resides  out  of  the  juris- 
diction of  the  court,  these  claims  may  be  set  off 
against  the  judgment  recovered  at  uiw  by  the 
decree  of  the  court  upon  this  bill.  But  upon 
this  subject  the  bill  states,  speaking  of  the  ac- 
tion at  la,w :  ' '  Your  orator  frequently  conferred 
with  L.  D.  Campbell,  one  of  his  attorneys, 
in  reference  to  the  said  cause,  and  frequently 
spoke  to  him  of  the  claims  which  your  orator 
and  said  Andrew  Campbell  had  against  the 
said  Hinckley,  as  hereiualter  set  forth;  but  the 
said  Campbell,  attorney,  regarded  the  defense 
pleaded  as  so  amply  sumcient  as  that  neither  he 
nor  your  orator  ever  thought  it  necessary  to  ex- 
hibit said  demands  against  said  Hinckley  as  mat- 
ter of  defense,  could  it  even  have  been  done  con- 
sistently with  the  defense  made  as  aforesaid." 

He  purposely  omitted  to  set  off  these  alleged 
claims  in  the  action  at  law,  and  now  asks  a 
court  of  equity  to  try  these  unliquidated  claims 
and  ascertain  their  amount,  and  enable  him  to 
have  the  same  advantage  which  he  has  once 
waived,  when  it  was  directly  presented  to  him 
in  the  regular  course  of  legal  proceedings. 
Courts  of  equity  do  not  assist  those  whose  con- 
dition is  attributable  only  to  want  of  due  dili- 
gence, nor  lend  their  aid  to  parties,  who,  hav- 
ing had  •  plain,  adequate  and  complete  reme- 
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dy  at  low,  have  purposely  omitted  to  avail 
Ihemsclvps  of  it. 

It  is  su^ge'ted  tliat  courts  of  equity  have  an 
original  juriodiclion  in  cases  of  set-off,  and  tliat 
tliis  Jurisdiction  is  not  taken  away  by  the  stat- 
utes of  set-off,  whicb  have  jTiven  the  right  at 
law.  This  may  t>e  admitted,  though  ft  has 
been  found  exceedingly  difficult  to  determine 
what  was  the  original  Jurisdiction  in  eqiiity  over 
this  subject  2  8to.  Eq.  Jut.,  656,664.  But  what- 
ever may  have  been  its  exact  limits,  there  can 
t>e  no  doubt  that  a  party  sued  at  law  has  his 
election  to  setoff  his  claim,  or  resort  to  hifr sep- 
arate action.  And  if  he  deliberately  elects  the 
last,  he  cannot  come  into  a  court  of  equity  and 
ask  to  be  allowed  to  make  a  different  determi- 
nation, and  to  be  restored  to  the  right  which  he 
has  oDC«  voluntarily  waived. 

Barker  v.  Elkitu,  1  Johns.  Ch.,  465;  Oreene 
V.  DarUna,  5  Mas.,  201. 

Similar  considerations  are  fatal  to  the  plaint- 
iff's claim  for  relief,  on  the  ground  that  the  de- 
fendant resides  out  of  the  State,  and  that  there- 
fore he  should  have  the  aid  of  a  court  of  equi- 
ty, to  subject  the  judgment  at  law  to  the  pay- 
ment of  the  complainant's  claim.  When  the 
complainant  elected  not  to  file  these  claims  in 
aet-off  in  the  action  at  law,  he  knew  that  de- 
fendant, who  was  plaintiff  in  that  action.  Te- 
nded out  of  the  State.  If  that  fact  was  deemed 
by  the  complainant  insufficient  to  induce  him 
to  avail  himself  of  his  complete  legal  remedy, 
it  can  hardly  l)e  supposed  that  it  can  induce  a 
court  of  equity  to  interpose  to  create  one  for 
him.  The  question  is  not  merely  whether  he 
DOW  has  a  fegal  remedy,  but  whether  he  has 
had  one  and  waived  it.  And  as  this  clearly 
appears,  equity  will  not  Interfere. 

Ttu  decree  of  ffie  court  below  is  affirmed. 

ated-4  Otto.  0S3 ;  1  Woods,  365 ;  3  HoAr.,  148. 


JANE  A.  COY,  in  her  own  right,  and  as 
Guardian  of  Luct,  Bbmjauin,  Mart, 
Amelia,  and  Mbhitable  Cot,  her  Minor 
Children,  Complainants  and  Appellants, 

V. 

CHARLES  MASON. 

(See  8.  C,  17  How.,  680-685.) 

Jurisdiction — parties — evidenee— admission  re- 
stricted to  words  used. 

On  bill  prajrlogrthat  a  decree  of  partition  be  de- 
cland  void,  on  the  grouDd  of  fraud,  where  the 
purtles  interested  are  not  before  the  court,  the  Dis- 
trict Court  baa  no  Jurisdiction. 

This  court,  for  same  reason,  cannot  take  juris- 
diction on  writ  of  error. 

Where  plalDtllT  alJeves  that  defendant  claim 
under  a  certain  title,  wblcb  the  answer  denies,  as 
•tatement.  In  an  agreed  statement  of  facts,  that 
defendant  claims  tbo  lands,  but  not  admitting  that 
ke  claimed  under  said  title,  la  not  suSolent  to 
sustain  plaintiff's  alle^tlnn. 

The  efidence  does  not  identify  and  establish,  as 
•gainst  defendant,  the  rlsbt  claimed  by  platntllT. 

IN  ERROR  to  the  District  Court  of  the  Unit- 
ed Htates  for  the  District  of  Iowa. 
The  case  is  stated  by  the  court. 
Mr.  Piatt  Smith  for  the  plaintiff  in  error. 
See  17  How. 


Jttssrs.  Chase  and  Charles  Mason,  for 

defendant  in  error,  contended  that  Julien 
Cardinell,  under  whose  deed  to  Coy  and  Brace 
the  plaintiff  claims,  never  had  any  interest  in 
the  half-breed  tract;  that  the  charge  of  fraud 
is  not  supported  by  the  slightest  proof  (2 
Oreene,  100),  and  that  the  court  which  rendered 
the  decree  in  partition,  bad  jurisdiction  as  de- 
termined by  the  Supreme  Court  of  Iowa. 
WriglU  v.  Marsh,  3  Greene,  100. 

Mr.  Justice  HcLean  delivered  the  opinion 
of  the  court; 

This  case  is  brought  t>efore  us  on  a  writ  of 
error  to  the  District  Court  for  the  District  of 
Iowa. 

In  an  Indian  Treaty,  made  the  4lh  of  Au- 
gust, 1824,  between  the  United  States  and  the 
Sac  and  Fox  tribes  of  Indians,  for  a  large  ces- 
sion of  territory  within  the  limits  of  the  State 
of  Missouri  and  elsewhere,  there  was  reserved 
the  small  tract  of  land  lying  between  the  Riv- 
ers Dee  Moines  and  the  Mississippi,  and  the  sec- 
tion of  the  line  of  the  Treaty  between  the  Mis- 
sissippi and  the  Des  Moines,  which  is  intended 
for  the  use  of  the  half-breeds  belonging  to  the 
Sac  and  Fox  nations;  they  holding  it,  however, 
by  the  same  title  and  in  the  same  manner  that 
other  Indian  titles  are  held. 

On  the  80th  of  June,  18A4.  Congress  passed 
an  Act  relinquishing  all  the  right  and  title  of 
the  United  States  to  the  al>ove  land,  and  vested 
the  title  in  the  half  breeds,  who,  at  the  passage 
of  the  Act,  under  the  Indian  title,  bad  a  right 
to  the  same. 

In  1840,  Josiah  Spalding  and  otbera  com- 
menced proceedings  in  the  District  Court  of 
Lee  County,  Iowa,  for  a  partition  of  the  tract 
among  the  respective  owners,  against  Eu- 
phrasine  Antaga  and  others.  Notice  was  given 
by  publication  in  a  newspaper,  and  after 
some  delays,  a  partition  was  miade  by  consent 
of  parties. 

The  complainants  in  their  bill  represent  that 
Elizabeth  Cardinell,  aUas  Elizabeth  Antaga, 
was  a  half-breed  of  the  Sac  and  Fox  nation  of 
Indians,  and  the  sister  of  Euphrasine  Antaga, 
and  in  her  lifetime  was  entitled  to  one  full 
original  share  in  the  above  tract.  That  in  the 
year  18H8  the  said  Elizabeth  Cardinell  died, 
leaving  St.  Paul,  Eustace,  Eli,  Pierre  and  Jul- 
ien Cardinell,  her  children  and  only  heirs. 
That  these  children  were  all  half-breeds,  bom 
t>efoTe  the  4th  of  August,  1824,  and  were  enti- 
tled, in  their  own  right,  each  to  a  share  in  the 
land.  That  after  the  30th  of  June,  1884,  and 
before  the  14th  day  of  April,  1840,  all  of  the 
said  heirs  died,  except  Julien  Cardinell,  who 
became  the  owner  of  the  shares  of  his  mother 
and  brothers. 

In  1841  the  land  was  divided  into  one  hun- 
dred and  one  shares,  among  persons  claiming 
to  be  the  owners.  Samuel  Marsh,  William  ET 
Lee  and  Edward  C.  Delevan  were  trustees  for 
certain  claimants,  called  the  New  York  Com- 
pany, and  were  made  defendants  to  the  peti- 
tion for  partition;  and  they  claimed  one  share 
under  Eustace  Cardinell,  and  two  thirds  of  a 
share  under  Elizabeth  Antaga,  by  the  heirs  of 
Eli  and  Eustace  Cardinell.  But  the  trustees 
filed  no  title  papers  or  exhibits,  showing  their 
right  to  the  one  and  two  third  shares  claimed 
by  them,  and  to  which  Julien  was  entitled. 
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The  complainants  farther  represent,  that 
when  the  petition  for  {mrtition  was  filed,  JuUen 
was  a  resident  of  Prairie  du  Cbien,  in  the  Ter- 
ritory of  Wisconsin,  a  distance  of  more  than 
two  hundred  miles  from  \h«  half-breed  tract, 
and  that  he  had  no  notice,  &c.  That  the  con- 
sent of  the  decree  was  a  fraudulent  device  by 
the  parties,  and  is  consequently  void.  That 
Marsh, Lee,  and  Delevan  had  no  right  to  the  one 
and  two  thirds  shares  claimed ;  they  drew  the 
said  shares  under  the  agreed  plan  of  division, 
without  right,  &e. 

The  complainants  allege  that  they  claim  un- 
der a  deed  of  conTeyance  from  Julien  Cardi- 
nell,  dated  26th  of  February,  1848.  and  bv  de- 
scent, the  one  and  two  thirds  shares,  "f  hese 
shares,  it  is  alleged,  were  disposed  of  by 
Marsh,  Lee  and  Delevan,  to  Mason,  the  de- 
fendant, in  1862,  who  now  claims  them;  that 
he  is  now  in  possession  of  the  land,  enjoying 
the  rents  and  profits,  and  refuses  to  account, 
&c.  Other  allegations  of  fraud  are  made,  of 
which  Mason  had  notice,  i&c.,  and  the  com- 
plainants pray  that  the  decree  of  partition  may 
be  set  aside  and  annulled,  as  fraudulent 
and  void,  and  that  a  repartition  may  be  had, 
and  that  the  complainants  may  be  allowed 
their  interest  in  the  land,  &c. 

The  defendant  demurs  to  the  bill,  and  also 
answers,  not  waiving  his  demurrer,  Sx. 

He  admits  that  Elizabeth  Cardinell  was  a 
half-breed,  but  denies  that  the  children,  whose 
names  are  stated  in  the  petition,  were  half-breeds 
of  the  Sac  and  Fox  nations,  their  father  being 
a  white  man.  He  admits  the  death  of  the  per- 
sons stated  by  the  complainants,  in  their  peti- 
tion, and  that  Marsh,  Lee,  and  Delevan,  as 
trustees,  &c.,  claimed  one  share  under  Eustace 
Cardinell,  and  two  thirds  of  a  share  under 
Elizabeth  Cardinell,  called  Antaga,  through 
Eli  and  Eustace  Cardinell,  heirs,  &c.  But  be 
denies  that  the  trustees  ever  drew  or  received 
the  said  one  and  two  thirds  of  a  share,  or  any 
portion  thereof,  as  set  forth  in  the  petition,  or 
in  any  other  manner;  and  he  denies  the  allega- 
tions of  fraud,  &c. 

"  The  parties  agreed  to  the  following  facts: 
That  Elizabeth  Cardinell  was  a  half-breed  of 
the  Sac  and  Fox  nations  of  Indians,  and  diei 
in  1826,  leaving  Julien  Cardinell  and  his  four 
brothers,  St.  Paul.  Eustace,  Eli,  and  Pierre,  her 
children,  whose  father  was  a  white  man,  Jul- 
ien was  born  in  1821,  and  his  brothers  prior 
to  the  year  1834.  All  the  children  of  the  said 
Elizabeth  were  living  on  the  30th  of  June, 
1884,  and  all,  except  Julien,  died  unmarried 
before  1840,  leaving  no  children.  In  1848 
Julien  conveyed  to  Coy  and  Brace,  by  a  deed 
which  is  to  be  produced  in  court.  Coy  died  in 
1849,  leaving  the  present  plaintiff  as  his  widow, 
and  a  family  of  children.  Brace  died  about 
the  same  time,  leaving  also  a  widow  and  chil- 
dren, who  reside  in  Iowa." 

' '  The  title  of  the  half-breeds  of  the  Sac  and 
Fox  nations  of  Indians  appears  by  the  Treaty 
of  August,  1824,  and  the  Act  of  Congress  of 
June  80,  1834.  It  is  admitted  that  there  were 
one  hundred  and  one  true,  original  half-breeds 
who  were  entitled  to  shares." 

"  The  record  of  the  partition  suit  is  to  be 
regarded  as  in  evidence,  and  either  party  may 
use  any  portion  of  it  in  the  Supreme  Court, 
whether  Uie  same  is  used  in  the  District  Court 
186 


or  not;  but  the  following  facts  are  admitted  to 
be  true  unless  contradicted  by  the  record.  The 
suit  for  partition  was  commenced  in  the  spring 
of  1840.  Legal  notice  thereof  was  given  by 
publication,  and  na  other  service  was  made  on 
any  of  the  detendants  in  that  suit.  The  case 
would  have  regularly  come  up  for  hearing  in 
October,  1840,  but  was  postponed  till  April 
following,  to  give  more  abundant  time  for  all 
persons  interested  to  appear-  and  present  their 
claims.  Marsh,  Lee  and  Delevan  were  defend- 
ants in  that  suit;  they  claimed  upwards  of 
sixty  shares,  and  among  them  were  the  one  and 
two  thirds  shares,  as  set  forth  in  the  petition  in 
this  suit.  In  the  judgment  of  partition,  forty- 
one  shares  were  allowed  them.  Elizabeth 
Cardinell  is  the  same  person  as  Elizabeth  An- 
taga, and  is  a  sister  of  Euphrasine  Antoga." 

"The  defendant  in  this  suit  has  b^me  a 
purchaser  of  the  interests  owned  by  Marsh, 
Lee  and  Delevan,  as  will  be  more  fully  shown 
by  their  deed  to  him.  More  than  $100,000  of 
the  purchase  money  remains  unpaid.  Marsh, 
Lee  and  Delevan  are  not  residents  of  the  State 
of  Iowa." 

"At  the  time  of  the  partition,  Julien  Cardi- 
nell was  absent  from  the  Territory  of  Iowa,  re- 
siding in  Prairie  du  Cbien,  more  than  two 
hundred  miles  distant.  The  country  at  the 
time  was  new.  He  was  ignorant  and  illiterate. 
There  was  no  guardian  appointed  for  him,  nor 
any  person  present  in  court  to  represent  his 
rights.  There  is  no  exhibit  on  record  tend- 
ing to  show  that  Marsh,  Lee  and  Delevan,  or 
eiuer  of  them,  had  any  right  to  the  shares  of 
the  said  Julien,  or  to  any  intcresrderived  from 
either  of  his  brothers,  or  from  his  mother.  The 
half-breed  tract  contains  about  120,000  acres  of 
land.  Keokuk  is  a  large  town  situated  on  the 
tract." 

"  The  claimants  in  the  tract  are  very  numer- 
ous, amounting  to  several  hundreds.  It  would 
be  impracticable  to  make  them  all  parties.  In 
the  imrtition  suit  no  one  but  Marsh,  Lee  and 
Delevan  laid  claim  to  any  share  under  any  of 
the  Cardinells,  with  the  exception  of  one  half 
of  one  share,  which  was  drawn  by  Ebenezer  D. 
Ayres." 

"The  whole  tract  was  divided,  but  no  part 
was  set  off  to  the  said  Julien,  and  no  mention 
is  made  of  bis  rights  in  said  record.  He  bad 
no  guardian  and  no  notice,  except  the  con- 
structive notice  by  newspaper  publication  in 
Iowa." 

The  bill  prays  that  the  decree  of  the  Dis- 
trict Court,  on  the  ground  of  fraud,  may  be  de- 
clared void,  so  far  as  the  rights'of  the  com- 
plainants are  affected,  and  that  a  repartition  of 
the  land  may  be  ordered.  But  there  is  no  evi 
dence  of  fraud,  unless  it  be  inferred  from  the 
facts  admitted.  The  facts  in  regard  to  the  par- 
tition suit  are  admitted,  unless  contradicted  by 
the  record ;  but  the  record  of  that  proceeding 
is  not  before  us,  and  without  it  we  are  enable 
to  determine  the  extent  of  the  admissions.  If 
there  were  evidence  of  fraud  in  the  partition, 
we  could  not  take  jurisdiction  of  that  proceed- 
ing, as  the  parties  interested  are  not  before  us; 
and  for  the  same  reason  the  District  Court  had 
no  jurisdiction  of  this  part  of  the  case. 

The  answer  denies  that  the  one  and  two 
thirds  shares  claimed  were  allowed  to  Marsh, 
Lee  and  Delevan,  and  there  is  nothing  in  the 

fiS  V.  s. 
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•dminion  of  facte  which  dibproves  the  answer 
in  this  respect.  The  defendant  admits  that 
tbe  trustees  claimed  these  shares,  but  it  is  not 
idmilted  tliat  they  were  allowed  to  them  in  the 
partition.  Tbe  evidence  does  not  identify  and 
establish,  as  against  the  defendant,  tbe  right 
claimed  by'  the  complainant. 

The  decree  of  the  Gireuit  Court,  whieh  dU- 
mitud  thebiU,  u  affirmed. 

Cited— 18  WaU.,  4S1;  6  Otto,  SB;  8  Otto,  430;  II 
0tlo.«78,lS0e;  5Saw7.,a65;  M Cal.,  670,  S7S ;  27  OaL. 
m-.a  Oal.,  437,522;  83  Cal.,  IM;  8S  Cal.,  145;  88 
CliU.,aS:  48 Cal..  flOS. 


8AHDEL  H.CARPENTER,  Acting  Executor. 
AHD  CHARLES  W1LKIN8  SHORT,  and 
I.  CLEVES  SHORT.  Executors  named,  and 
Redduary  Legatees  in  tbe  will  of  Williah 
Srobt,  Deceased,  Ptff*.  inEr., 

V. 

THB  COMMONWEALTH  OP  PENNSYL- 
VANIA. 

(See  S.  C,  17  How.,  4£a-484.) 

Jurudietion  to  retite  ttate  law — ex  post  facto 
lave. 

Id  ISMa  law  of  Pennsylraola  proTtded  that  all  In- 
heritances "  belDv  within  this  Oommoowealth  " 
■hoald  t>e  taxed,  which  should  devolve  "  upon  any 
other  than  the  father,  mother,  wife,  children  or 
Uneal deiicendaots "of  any  decedent. 

In  March.  18S0.  by  an  explanatory  Act.  It  was  de- 
clared that  the  words  "  beiag  within  this  Common- 
wealth "  shall  tie  so  construed  as  to  relato  to  all 
persuos  who  have  been  at  the  time  of  their  decease, 
or  DOW  may  be.  domiciled  within  this  Common- 
wealth, as  well  as  to  estates. 

A  dtuen  of  that  State  died  Iwf  ore  the  passave  of 
tbe  last  Act,  leaving  property  to  friends  and  col- 
titerni  relatives  resTdlDar  out  of  the  State.  The 
will  was  proved  In  1849,  and  settlement  of  estate 
made  June.  1850.  Property  left  was  securities, 
stocks,  loans  and  other  property  not  within  the 
State  at  the  settlement.  The  tax  was  assessed 
tbereoo.  wblob  was  affirmed  by  the  Supreme  Court 
of  that  State. 

Held,  this  court  has  no  authority  to  revise  tbe 
Act  of  Pennsylvania.  It  does  not  violate  tbe  Con- 
iUtutloD.  treaties  or  laws  of  the  United  States. 

The  personal  estate  l>eloD([8  to  the  executor.  If 
tbe  State,  durlnr  the  period  of  Its  administration 
■od  control,  tax  It,  there  is  nothing  In  the  Con- 
stitution and  laws  of  the  United  States  to  prevent 

The  Act  Is  not  an  ex  post  faetn  law, within  seo.  10, 
art.  1  of  Constitution  of  U.  8.  The  term  ex  pott 
faeto  relates  to  criminal  oases  only. 


Argued  Jan.  SI,  1855.      Decided  Feb.  13,  1855. 

IN  ERROR  to  the  Supreme  Court  of  Penn- 
sylvania. 

The  case  is  stated  by  the  court. 

Jfotr*.  T.  Ewlng  and  Samael  H.  H»rt, 
for  plaintiffs  in  error: 

1.  The  construction  of  the  Act  of  1826  and 
the  ritui  of  the  personal  estate  of  the  decedent 
domiciled  in  Pennsylvania  at  the  time  of  his 
death,  are  matters  for  tbe  determination  of  tbe 
Pennsylvania  courts. 

As  tbe  tUat  of  personal  estate  of  decedent 
the  law  in  that  State  is  well  settled. 

Mothiand  ▼.  Wireman.  8  Pa.,  187, 

In  the  case  of  The  Commonwealth  ▼.  Smith, 
5  Barr.,  144,  it  was  decided  by  tbe  Supreme 
Court  of  Pennsylvania  that  personal  property 
within  the  State  was  subject  to  taxation  where 
Bee  17  How. 


the  domicil  of  decedent  was  in  another  State — 
the  direct  reverse  of  the  English  doctrine — and 
it  is  the  law  as  settled  in  Pennsylvania  that 
governs  in  this  case. 

Ohio  Life  Int.  Co.  t.  DOoU,  16  How.,  481, 
483. 

2.  That  the  Act  of  1850  professes  to  be  ex- 
planatory of  tbe  Act  of  1836  does  not  help  it  in 
the  least.  If  a  direct  Act  levying  a  tax  or 
penalty  on  past  cases 'of  collateral  inheritance 
would  be  ex  pott  facto  within  the  meaning  of 
the  Constitution  of  tbe  United  States,  so  is  this; 
as  if  the  Act  of  1836  provided  for  the  punish- 
ment of  crimes,  a  declaratory  law  of  1850  could 
not  extend  its  provisions  to  acts  committed 
prior  to  the  declaratory  law,  no  more  than  an 
original  law  could  punish  a  fact  as  a  crime. 

3.  We  have  here,  then,  a  retroactive  taw 
which  takes  the  property  of  an  individual  to 
the  use  of  a  state  because  of  a  fact  which  had 
occurred  prior  to  the  passage  of  tbe  law.  And 
we  suppose  it  is  quite  immaterial  whether  it  is 
seized  to  tbe  use  of  the  State  by  the  name  of 
tax,  fine,  penalty  or  forfeiture,  so  that  it  is 
seiiied  by  virtue  at  ^  lex  pott  factum.  This 
court  has  decided  in  cases  which  raised  the 
question  that  the  clause  in  the  10th  section,  1st 
article  of  the  Constitution  of  the  Uited  States, 
which  provides  that  no  state  shall  pass  any 
"ex  pott  facto  law,"  does  prohibit  the  States 
from  making  past  acts  penal,  which,  when  per- 
formed, were  attended  with  no  punishment  or 
penalty;  and  it  equally  prohibits  them  from  in- 
creasing any  punishment  or  penalty  by  laws 
after  the  fact. 

The  State  cannot  by  law  of  to-day  forfeit  to 
itself  the  lands  or  goods  of  B  because  of  some 
fa(!t .  done  or  suffered  by  B  yesterday,  and 
which  did  not  then  by  law  work  a  forfeiture 
or  make  his  land  or  goods  tbe  property  of  the 
State.  This  would  be  according  to  tbe  con- 
construction  of  the  court  expott  facto. 

The  Constitution  of  tbe  United  States  does 
not  apply  alone  in  cases  where  an  act,  inno- 
cent when  done,  is,  by  a  subsequent  law,  de- 
clared to  be  a  crime  and  punished  as  such, 
but  also  to  cases  where  a  past  fact  giving  no 
right  to  tbe  State,  the  property  nf  the  individ- 
ual is,  by  an  after  law,  made  the  occasion  of 
burdening  him  with  fine,  forfeiture  or  assess- 
ment. Tnis  case,  then,  comes  literally  within 
tbe  prohibitory  clause  of  the  Constitution.  It 
is  ex  pott  factum. 

The  intent  and  the  just  effect  of  thisconstitu- 
tutional  provision  is,  to  protect  the  individual 
in  his  person  and  property  against  punishment 
or  confiscation  by  the  State,  under  a  law  oper- 
ating upon  a  past  fact. 

4  We  contend  also  that  this  law  in  its  retro- 
active effect  impairs  the  obligation  of  a  con- 
tract. 

When  Carpenter,  the  executor,  took  upon 
himself  the  execution  of  the  will,  be  entered  in- 
to a  contract  implied  in  law  to  pay  over  to  the 
legatees  what  should  remain  in  his  hands  after 
paying  debts  and  such  charges  as  the  law  at- 
tached to  the  estate  and  its  administration. 
That  sum  was  about  |48,000.  Tbe  Act  of 
March  11th,  1850,  intervened  and  requires  the 
executor  to  pay  $35,000  of  that  sum  to  the 
State,  and  but  $18,000  to  tbe  legatees  in  dis- 
charge of  his  implied  contract. 
I     TUs  law  therefore  greatly  impairs  the  obliga 
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tion  of  this  contract,  for  if  the  law  be  obliea- 
tory  it  at  once  absolves  the  executor  from  the 
obliE;ation  of  his  contract  with  the  legatees,  just 
to  the  extent  that  it  requires  him  to  pay  to  the 
State,  and  it  is  liocause  of  a  fact  which  occurred 
before  the  passage  of  the  law. 

Preibi/terian  Chiireh  v.  WaUaee,  3  Rawle., 
183:  Ogden  v.  BlaekUdge,  2  Cr.,  276;  JV.  J.  v. 
Wilson.  7  Cr,  IW-.Stvrget  v.  Oroumimhield,  4 
Wb.,  122;  Bromonv.  Kinzie.  1  How.,  311;  see 
also.  Dartmouth  College  v.  Woodward.  4  Wh.. 
618;  McCulloeh  v.  Mar]fiand  4  Wh.,  816:  Proti- 
denee  Bank  v.  BiUingt,  4  Pet.,  559:  Charles 
lUeer  Bridge  v.  Warren  Bridge,  11  Pet.,  540, 
61 1 ;  Gordon  v.  Appeal  Tax  Court,  8  How.,  188; 
Planters'  Bank  v.  Sharp.  6  How.,  816;  West 
River  Bridge  Co.  v.  Dix.  6  How.,  681 ;  Paup  v. 
Drew,  10  How..  21«;  Woodruff  y.  Trapnall,  10 
How.,  204;  East  Hartford  v.  Hartford  Bridge 
Co.  10  How.,  535. 

Messrs.  R.  K.  Seott«  Saanael  Hood,  and 
F.  W.  Haghea.  for  defendant  in  error: 

1.  It  does  not  appear  that  the  Supreme  Court 
of  the  United  States  has  jurisdiction  of  the 
cause. 

2.  It  docs  not  appear  that  there  was  drawn 
in  question  in  the  Supreme  Court  of  Pennsyl- 
vania any  of  the  causes  or  grounds  alleged  in 
the  Baid  writ  of  error. 

3.  Ii  does  not  appear  that  the  validity  of  the 
Pennsylvania  Act  of  Assembly  of  Mar.  11, 
1850,  was  called  in  question  in  the  Supreme 
Court  of  Pennsylvania  on  the  ground  of  its 
repugnancy  to  the  Constitution  of  the  United 
Slates.  I 

4.  Nor  that  any  such  question  was  decided. 

5.  Because  it  appears  thereby  that  Charles 
Wilkins  Short  and  I.  Cleves  Short,  two  of  the 
plaintiffs  in  error,  were  not  parties  to  the  cause 
in  the  Supreme  Court  of  Pennsylvania,  nor  were 
any  of  the  decrees  of  said  court  rendered 
against  them,  or  either  of  them,  therein. 

6.  Because  no  valid  return  appears  to  have 
been  made  to  said  writ  of  error.  . 

7.  Because  it  appears  by  the  certificate  of 
prothonotary  of  the  Supreme  Court  of  Penn- 
svlvania,  that  the  record  in  7^  Matter  of  the 
Estate  of  mUiam  Short,  Deceased,  was  remit- 
ted by  the  State  Court  to  the  Register's  Court 
for  the  City  and  County  of  Philadelphia  on  the 
17th  day  of  June,  1851,  and  has  not  since  been, 
and  is  not  now,  in  the  custody  or  control  of  the 
State  Supreme  Court  of  Pennsylvania,  or  any 
officer  thereof. 

As  to  the  first  four  points. 

The  Supreme.Court  of  the  United  States  has 
jurisdiction  to  review  the  questions  by  writ  of 
error,  only  where  the  valiaity  of  the  State  law 
is  questioned  on  the  ground  that  it  is  repug- 
nant to  the  Constitution,  treaties  or  laws  of  the 
United  States. 

The  CommonieeaUh  Bank  of  Kentucky  v. 
Grifflth,  14  Pet.,  58;  Lawler  v.  Walker,  14 
How..  149,  152;  OrowOl  v.  BandeU,  10  Pet., 
868,  in  which  Mr.  Jvstiee  Story  reviews  the 
previous  caies,  &c.  See,  also,  Ohio  Life  In- 
turanee  ▼.  DeBoU,  16  How.,  416:  Taney.  O.  J., 
428,  &c. ;  State  Bank  of  Ohio  v.  Knoop,  16  How., 
869;  McLean,  J.,  p.  884,  &c. 

To  give  jurisdiction  to  the  Supreme  Court  of 
the  United  States  under  the  23th  section  of  the 
Judicianr  Act  it  must  appear  on  the  record 
itself  to  be  one  of  the  cases  enumerated  in  tbat 
128 


section ;  and  nothing  out  of  the  record  can  be 
taken  into  consideration. 

Armstrong  v.  The  Trtaturer  of  Athens 
County,  16  Pet.,  281,  285;  1  Curtis,  Com.,  sec. 
279. 

Retrospective  laws  are  forbidden  to  the 
States,  only  when  in  civil  cases  they  impair  the 
obligation  of  contracts,  or  in  criminal  cases 
where  they  are  ex  post  facto. 

Caider  v.  BuU,  8  Dall.,  886. 

Where  a  retrospective  law  of  a  state  affects 
vested  rights,  the  Supreme  Court  of  the  United 
States  has  jurisdiction  only  where  such  rights 
are  grounded  on  contract. 

The  Charles  Biter  Bridge  v.  The  Warren 
Bridge.  It  Pet.,  420,  685.  547;  1  Curt..  Com.. 
sec.  258,  244.  note  1 ;  The  Providence  Bank  ▼. 
BilUngs,  4  Pet.,  514.  658,  6fll. 

AS'to  the  fifth  point.  Strangers  to  the  Judg- 
ment or  decree  in  the  court  &low  cannot  sue 
out  a  writ  of  error,  though  they  may  have  an 
interest  in  the  result  or  proceeds  of  such  judg- 
ment or  decree. 

Bayard  v.  Lombard,  OHow.,  680;  Boyle  v. 
Zaeharie,  6  Pet.,  666;  1  Curt.  Com.,  sec.  8618. 

Mr.  Justice  Campbell  delivered  the  opinion 
of  the  court: 

The  Legislature  of  Pennsylvania,  in  1826, 
adopted  a  law  by  which  all  inheritances,  "  t>eing 
within  this  Commonwealth,"  which,  bv  tb« 
intestacy  of  the  will  of  any  decedent,  tihould 
devolve  "upon  any  other  than  the  father, 
mother,  wife,  children  or  lineal  descendants  " 
of  such  person,  should  he  be  subject  to  the  pay- 
ment of  a  tax.  now  fixed  at  five  per  cent. 

Purd.  Dig.,  138,  sec.  1.  ' 

The  assessments  under  this  Act  were  confined 
to  the  property  which  might  be  within  the 
Commonwealtli. 

Ifie  Commonwealth  v.  Smith,  6  Barr.,  142. 

In  March.  1850,  bv  an  explanatory  Act,  it 
was  declared  that  the  words  "  being  within 
this  Commonwealth,  shall  be  so  construed  as  to 
relate  to  all  persons  who  have  been  at  the  time 
of  their  decease,  or  now  may  he,  domiciled 
within  this  Commonwealth,  as  well  as  to 
estates ;  andthis  is  declared  to  be  the  true  in- 
tent and  meaning  of  this  Act." 

William  Short,  a  citizen  of  Pennsylvania, 
died  within  the  State  a  few  months  previous 
to  the  passage  of  this  Act,  leaving  his  property 
to  friends  and  collateral  relations,  the  princip^ 
of  whom,  the  residuary  legatees,  reside  beyond 
the  limits  of  the  State.  The  will  was  proven 
by  a  resident  executor,  in  December,  1849, 
before  the  Register's  Court  in  Philadelphia, 
and  a  settlement  was  made  with  that  court  in 
June,  of  the  following  year.  In  that  settle- 
ment the  executor  represented  that  a  portion  of 
the  estate,  consisting  of  securities,  stocks,  loans 
and  evidences  of  oebt  and  property,  was  not 
within  the  Commonwealth,  and  offered  to  pay 
the  tax  for  the  property  within,  under  the  Act 
of  1826,  and  denied  the  validity  of  the  assess- 
ment under  the  Act  of  1850.'  The  tax  waa 
assessed  upon  the  entire  personal  estate,  without 
reference  to  Its  locality  by  the  court,  and  ita 
judgment  upon  this  subject  was  affirmed  by 
the  Supreme  Court,  to  which  it  was  removed 
by  certiorari.  That  court  says:  "  More  point- 
ed words  to  make  the  Act  of  1850  retrospect- 
ive could  not  be  chosen;  and  it  will  scarce  be 
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nid  the  Legislature  bad  not  power  to  mnke  it 
(0,  at  least  while  the  assets  remain  in  the  bands 
of  tlie  executor  as  ad  ministrator.  No  clause  of 
the  Constitution  forbids  it  to  extend  a  tax 
already  laid,  or  to  tax  assets  not  taxed  before; 
sod  in  establishing  its  peculiar  interpretation  It 
has  only  done  indirecily  what  it  was  compe- 
tent to  do  directly."  The  Supreme  Court  thus 
interprets  the  Act  of  1850,  as  if  it  read:  "  That 
assets  in  the  hands  of  an  executor  for  distribu- 
tion among  the  collateral  relations  of,  or 
■trangers  to  the  decedent,  shall  be  subject  to  a 
tax  of  five  per  cent." 

This  court  has  no  authority  to  revise  the  Act 
of  Pennsylrania,  upon  an^  grounds  of  lustice, 
policy,  or  consistency  to  its  own  constitution. 
These  are  concluded  by  the  decision  of  the 
public  authorities  of  the  State.  The  only  in- 
quiry for  this  court  is,  does  the  Act  violate  the 
CoDstitutioD  of  the  United  States  or  the  treaties 
lad  laws  made  under  it? 

The  validity  of  the  Act^  as  affecting  suc- 
ceasions  to  open  after  lis  enactment,  is  not  con- 
tested: nor  is  the  authority  of  the  State  to  levy 
taxes  upon  personal  property  belonging  to  its 
citizens,  but  situated  beyond  its  limits,  denied. 
Bat  the  complaint  is,  that  the  application  of 
the  Act  of  1820,  by  that  of  1850,  to  a  succession 
already  in  the  course  ef  settlement,  and  which 
had  been  appropriated  by  the  last  will  of  the 
decedent,  involved  an  arbitrary  change  of  the 
existing  laws  of  inheritance  to  the  extent  of 
this  tax,  in  the  sequestration  of  that  amount 
for  the  uses  of  the  State.  That  the  rlghu  of 
the  residuary  legatees  were  vested  at  the  death 
of  the  testiktor,  and  fVom  that  time  those  per- 
•oos  were  non-residents,  and  the  property 
taxed  was  also  beyond  the  Slate;  and  that  the 
State  has  employed  its  power  over  the  execu- 
tor and  the  property  within  its  borders,  to  ac- 
complish a  measure  of  wrong  and  injustice. 
That  the  Act  contains  the  imposition  of  a  for- 
feiture or  penalty,  and  is  «s  poitfaeto.  It  is  in 
mae  sense  true,  that  the  rights  of  donees  under 
•  will  are  vested  at  the  death  of  the  testator; 
lod  that  the  acts  of  administration  which  fol- 
low are  conservatory  means,  directed  by  the 
State  to  ascertain  those  rights,  and  to  accom- 
plish an  effective  translation  of  the  dominion  of 
the  decedent  to  the  objects  of  his  bounty ;  and 
the  legislation  adopted  with  any  other  aim  than 
thit,  would  justify  criticism,  and  perhaps  ccn- 
•oie.  But  until  the  period  for  distribution  ar- 
rives, the  law  of  the  decedent's  domicil  attaches 
to  the  property,  and  all  other  jurisdictions  refer 
to  the  place  of  the  domicil,  as  that  where  the  dis- 
tribation  should  be  made.  The  will  of  the  tes- 
tator is  proven  there,  and  his  executor  receives 
hfa  authority  to  collect  the  property  by  the 
noognition  of  the  legal  tribunals  of  that  place. 
The  personal  estate,  so  far  as  it  has  a  deterrai- 
BUe  owner,  lielongs  to  the  executor  thus  consti- 
tuted. The  rights  of  the  donee  are  subordi- 
■■•(e  to  the  oonditiona,'  formalities  and  ad- 
afailstrktrve  control,  prescribed  by  the  State  in 
Uk  interests  of  its  public  order,  and  are  only 
inerocably  established  upon  its  abdication  of 
this  control,  at  the  period  of  distribution.  If 
ihe  Stale,  during  this  period  of  administration 
xxl  control  by  its  tribunals  and  their  ap- 
pointees, thinks  fit  to  impose  a  tax  upon  the 
Pn>pertv,  there  is  no  obstacle  in  the  Constitu- 
lioaasdlawsof  the  United  States  to  prevent  it. 
8<«  17  Hqw.  TJ.  S..  Book  15. 


Eniut  V.  Smith,  14  How.,  400;  In  re  Biein,  I 
Cr.  &.Ier.,  151;  1  Barb.  Ch.,180;e  W.  H.  &G., 
217:  91  Conn.,  577. 

The  Act  of  1850,  in  enlarging  the  operation 
of  the  Act  of  1836,  and  by  extendini;  the  lan- 
guage of  that  Act  beyond  its  legal  import,  is  re- 
trospective in  its  form;  but  its  practical  agency 
is,  to  subject  to  assessment,  property  liable  to 
taxation,  to  answer  an  existing  exigency  of  the 
State,  and  to  be  collected  in  the  course  of 
future  administration;  and  the  languas^e  retro- 
spective is  of  no  importance,  except  to  describe 
the  property  to  be  included  in  the  assessment. 
And  as  the  Supreme  Court  has  well  said,  "  in 
establishing  its  peculiar  interpretation,  it  {the 
Legislature)  has  only  done  indirectly  what  it 
was  competent  to  do  directly." 

But  if  the  Act  of  1850  involved  a  change  in 
the  law  of  succession,  and  could  be  regarded 
as  a  civil  regulation  for  the  division  of  the 
estates  of  unmarried  persons  having  no  lineal 
heirs,  and  not  as  a  fiscal  imposition,  this  court 
could  not  pronounce  it  to  be  an  ex  post  facto 
law  within  the  10th  section  of  the  1st  article  of 
the  Constitution.  The  debates  in  the  federal 
convention  upon  the  Constitution  show  that 
the  terms  "  ex  pottfaeto  laws  "  were  understood 
in  a  restricted  sense,  relating  to  criminal  cases 
only,  and  that  the  description  of  Blackstone  of 
such  laws  was  referred  to  for  their  meaning. 

8  Madison  Pap.,  1890,  14.50,  1579. 

This  signification  was  adopted  in  this  court 
shortly  aner  its  organization,  in  opinions  care- 
fully prepared,  and  has  been  repeatedly  an- 
nounced since  that  time. 

Colder  v.  BuU,  8  DalL,886;  Fletcher  v.  Peek, 
6  Cr.,  87;  8  Pet.,  88;  11  Pet.,  421. 

The  same  words  are  used  in  the  constitutions 
of  many  of  the  States,  and  in  the  opinions  of 
their  tourts.  and  by  writers  upon  public  law, 
and  are  uniformly  understood  in  this  restricted 

8  N.  H.,  375;  5  Mon.,  188;  9  Mass.,  863;  6 
Binn.,271;4  0a.,  208. 

The  plaintiff's  argument  concedes  that  his 
case  is  not  within  the  sco|>e  of  this  clause  of 
the  Constitution,  unless  its  limits  are  enlarged 
to  embrace  civil  as  well  as  criminal  cases;  and 
he  insists  that  the  court  should  depart  from  the 
adjudications  heretofore  made  upon  this  sub- 
ject. But  this  cannot  be  done.  There  is  no 
error  in  the  record,  and  the  judgment  of  the 
Supreme  Court  is  affirmed. 

Decree  of  the  Supreme  Court  affirmed  with 
eotlt. 

Clted-17  Wall.,  208;  7  Otto.,  884;  1  Abb.  U.  8., 
115:  McAll.,221:  10  Bank.  Keg.,  464.;  10  Bits.,  416, 
440,460. 


AMOS     J.     BRUCE     and     FRANKLIN 
STEELE,  IV fi  in  Er.. 

V. 

THE  UNITED  STATES. 

(See  8.  C,  17  How.,  437-448.) 

Official  bond^UabiUty  of  euretiet—iehat  it  evi- 
dence of  appointment  and  of  account. 

In  action  upon  official  bond  of  Indian  assent, 
airalnst  principal  and  ("uretlee,  a  transfrlpt  from 
the  books  of  the  Treasury  Department,  stating  the 
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offloer'8  account,  ia  admissible  in  evidence,  under 
tbe  Acts  of  Congress. 

The  transcript  isonly  priffla/ac(e  evidence ;  If  tbe 
party  diaputeii  any  ot  the  eharves,  he  can  obtain 
the  orlvinal  vouchers  on  whion  he  was  cbarfced. 
and  show  the  error. 

Authenticated  ooples  of  his  receipts  or  vouchers 
need  not  accompany  the  transcript. 

If  It  appeared  on  the  account  that  an  Item  was 
charB«d,  of  which  the  accounting  officers  could 
have  no  official  knowledge,  the  transcript  would 
not  be  evidence  to  support  that  charge. 

Tbe  sureties  of  a  re-appolnted  olBcer  are  liable 
for  any  balance  In  his  hands  at  the  time  of  his  reap- 
pointment, which  he  received  in  his  preceding  term. 

The  sureties  In  the  second  term  of  office  are  not 
liable  for  a  default  committed  in  bis  first. 

But  no  default  will  be  presumed  because  a  bal- 
ance appears  to  have  been  in  his  bands  at  tbe  end 
of  bis  first  term. 

Tbe  burden  of  proof  Is  on  defendants  to  show 
'  a  default.  If  any  bad  occurred. 

It  was  not  necessary  to  produce  tbe  officer's  com- 
mission or  a  certified  copy  to  prove  his  appoint- 
ment. 

The  recital  of  his  appointment  In  the  bond  on 
which  the  action  is  brought,  estops  the  obligors  in 
the  bond  from  denying  It. 

Argued  Jan.  SO,  1S5B.     Decided  Feb.  U,  1855. 

IN  ERROR  to  the  Circuit<:!ourt  of  the  United 
States  for  the  District  of  Missouri. 
The  case  is  stated  by  the  court. 
Mr.  K .  IiesUe  for  the  plaintiffs  in  error. 
Mr.  C.  Cashing,  Att'yOen.,  for  defend- 
aot  in  error. 

Mr.  (TAtf/^tMftbtf  Taney  delivered  the  opin- 
ion of  tbe  court : 

The  writ  of  error  in  this  case  is  brought  upon 
a  judnnent  obtained  by  the  United  States  in  the 
Circuit  Court  for  the  District  of  Missouri. 

It  appears  that  Bruce,  one  of  the  plaintiffs  in 
error,  was  appointed  agent  for  the  Sioux  tribe 
of  Indians  in  1844,  and  gave  tbe  bond  on  which 
this  suit  is  brought  for  the  faithful  perform- 
ance of  bis  official  duty.  Franklin  Steele,  the 
other  plaintiff  in  error,  and  John  Atchison, 
were  sureties  in  the  bond;  and  Atchison  hav- 
ing died  pending  the  suit  in  the  Circuit  Court, 
it  abated  as  to  bim;and  the  judgment  in  favor 
of  the  United  States  was  rendered  against  the 
plaintiffs  in  error.  The  breach  assigned  is,  that 
there  was  a  balance  in  Bruce's  bands  on  the  Ist 
of  July,  1848,  of  $10,191.69,  which  he  refused 
to  turn  over  and  pay  to  the  United  States  when 
reqiiired  to  do  so. 

Bruce  had  held  the  same  appointment  for 
four  years,  before  be  received  the  one  of  which 
we  are  now  speaking,  and  his  account  with 
government  begins  in  May.  1840. 

At  the  trial  the  United  States  offered  in  evi- 
dence a  transcript  from  the  books  of  the  Treas- 
ury Department,  stating  the  account  of  Bruce 
from  the  time  of  bis  first  appointment.  Ac- 
cording to  this  account,  the  balance  alx>ve  men- 
tioned was  due  to  the  IJnited  States,  but  Bruce 
claimed  various  additional  credits,  amounting 
altogether  to  $6,931.68,  which  had  been  disal- 
lowed or  suspended  by  the  accounting  officers, 
as  appears  by  the  cloning  account,  usually 
called  the  statement  of  differences. 

The  United  States  further  offered  the  tran- 
script of  a  letter  from  the  second  auditor,  whose 
duty  it  was  to  settle  this  account,  addressed  to 
Bruce,  stating  the  balance  due  from  him,  ac- 
cording to  tbe  settlement  in  the  auditor's  office, 
and  inclosing  to  him  tbe  statement  of  differences 
above  mentioned,  and  directing  him  to  turn 
over  to  itis  successor  in  office  the  balwtce  of 
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tbe  public  money  in  his  hands:  and  also  offered 
the  deposition  of  bis  successor,  staling  that  be 
had  made  tbe  demand,  but  that  Bruce  bad 
failed  to  comply  with  it. 

Tbe  defendants,  therefore,objected  to  tbe  ad- 
missibility of  this  evidence,  but  the  court  over- 
ruled the  objection,  and  this  constitutes  the 
first  exception  in  the  case. 

Tbe  oblection  is  stated  in  general  terms,  and 
applies  to  the  whole  evidence  offered  by  the 
United  States,  without  pointing  out  the  partic- 
ular ground  of  the  objection.  But  we  under- 
stand from  the  argument  here,  that  the  defend- 
ants in  the  court  below  supposed  that  the  tran- 
script from  the  books  of  the  Treasury  was  not, 
of  itself,  evidence  that  be  received  the  several 
sums  of  money  charged  against  him,  and  that 
authenticated  copies  of  his  receipts  ought  to 
have  accompanied  the  transcript. 

But  this  objection  cannot  be  maintained. 
The  Act  of  1797  provides  that  a  transcript  from 
the  books  and  proceedings  of  the  Treasury,  cer- 
tified bv  the  register,  and  authenticated  under 
the  seal  of  the  Department, shall  be  admitted  in 
evidence.  And  tbe  Act  of  March  8d,  1817.  di- 
rects Ibat  all  accounts  whatever  in  which  tbe 
United  Stales  are  concerned,  either  as  debtors 
or  creditors,  shall  be  settled  and  adjusted  in  the 
Treasury  Department.  The  Act  makes  the  au- 
ditors and  comptrollers,  by  whom  tbe  accounts 
in  the  Wai*  and  Navy  Departments  are  settled, 
officers  of  tbe  Treasury  Department.  And  the 
provision  above  mentioned  in  the  Act  of  1797, 
m  relation  to  transcripts  from  the  books  and 
proceedings  in  the  Treasury,  is  extended  to  tbe 
accounts  of  the  War  and  "Navy  Departments; 
and  the  certificates  of  the  auditors  respectively 
charged  with  the  setllementof  these  acrounts 
are  to  have  the  same  effect  as  that  directed  in 
the  former  Act  of  Congress  to  be  signed  by  the 
Register. 

The  accounts  in  question  belonged  to  the 
War  Department  during  the  period  of  Bruce's 
agency,  and  were  adjusted  and  certified  by  tbe 
proper  officers.  There  could  therefore  be  no 
oblection  to  the  evidence  on  that  score. 

Nor  do  we  see  how  any  valid  objection  can 
be  made  to  the  items  charged  against  Bruce  in 
tbe  transcript.  The  books  of  the  accounting 
officer  necessarily  contain  the  charges  against, 
as  well  as  the  credits  of,  tbe  disbursing  officer. 
Tbe  accounts  could  not  be  adjusted  on  the 
books  in  any  other  manner;  and  the  transcript, 
or  in  other  words  the  copy  of  the  entire  ac- 
count as  it  stands  on  the  books  (which  must  in- 
clude debits  as  well  as  credits),  is  made  evi- 
dence by  the,  law.  Nor  do  we  see  any  reason 
for  restricting  tbe  words  of  the  Acts  of  Con- 
gress within  narrower  limits  than  tbe  words 
plainly  imply.  The  accounts  are  adjusted  by 
public  sworn  officers,  bound  to  do  equal  justice 
to  the  government  and  the  individual.  Tbev 
are  records  of  the  proper  departments,  and  iJ- 
ways  open  to  the  inspection  of  tbe  party  inter- 
ested. And,  after  all,  the  transcript  is  only 
prima /o<a» evidence;  and  if  the  party  disputes 
any  of  the  charges  against  him,  it  is  in  his  pow- 
er, by  a  proper  application  to  the  court,  sup- 
ported by  sufficient  evidence,  to  obtain  the  orig- 
inal vouchers  on  which  he  was  charged,  if 
necessary  to  his  defense,  and  to  show  that  the 
debit  against  him  is  erroneous. 
If,  indeed,  it  appeared  on  the  face  of  the  ac- 
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count  that  an  item  was  charged  against  him 
which  had  not  come  to  his  hands  in  the  regular 
and  ordinary  operations  of  the  government, 
and  of  which,  therefore,  the  accounting  officers 
could  have  no  official  knowledge,  the  transcript 
would  noi  be  evidence  to  support  that  charge. 
Bnt  no  such  debit  is  found  in  this  transcript; 
for.  according  to  the  regular  and  ordinary 
practice  of  the  government  in  cases  of  this 
description,  the  agent  receives  from  his  prede- 
cessor in  the  office  the  money  and  property  re- 
maining in  his  hands;  and  other  funds  wliich  it 
may  be  his  duly  to  disburse,  are  sometimes  sent 
through  the  General  Superintendent  at  St. 
Louis.sometimes  by  a  treasury  draft,  forwarded 
directly  to  himself,  and  sometimes  through  the 
agency  of  a  military  or  other  officer  of  the  gov- 
ernment. And  these  advances  pass  through 
the  proper  offices  of  the  Treasury  and  War 
Departments  (now  through  the  Department 
of  the  Interior),  and  the  agent  is  charged 
upon  his  own  receipts  and  warrants,  issued  in 
his  favor. 

Tliis  appears  to  have  been  done  in  the  case 
before  us.  Every  payment  or  advance  to  him 
is  separatelv  charged,  and  the  time  when  it  came 
to  his  han(U,  as  well  as  the  name  of  the  person 
from  whom  he  received  it.  The  copies  of  his 
receipts,  or  of  the  vouchers  for  the  charge, 
would  have  given  him  no  further  information; 
and  the  Acts  of  Congress  above  referred 
10  do  not  require  them  to  be  annexed  to,  or 
accompany  the  account,  but  in  plain  and  un- 
ambiguous terras,  makes  the  transcript  itself 
evidence.  , 

Cases  analogous  to  this.have.on  several  occa- 
sions, come  before  the  court,  and  have  all  been 
decided  upon  the  construction  of  the  Acts  of 
Congress  above  stated.  5  Pet.,  203,  U.  8.  v. 
SmUtt;  6  Pet.,  202,  Coxe  andDiek  v.  U.  8.,  and 
10  How.,  100,  H'nit  V.  U.  8.,  are  all  in  point. 
And  Ibe  cases  of  Th«  U.  8.  v.  Buford.S  Pet.,  39, 
and  The  U.  8.  v.  Jone»,  8  Pet.,  376,  which  are 
lomelimes  supposed  to  maintain  a  contrary 
doctrine,  are  perfectly  consistent  with  the  other 
decisions  and  with  the  one  now  given. 

For,  in  the  case  of  The  U.  8.  v.  Bvford 
(who  was  a  deputy-commissary),  money  bad 
been  placed  in  his  hands  by  Morrison,  who  was 
a  deputy-quartermaster,  without  authority 
and  contrary  to  his  duty,  and  the  accounting 
officers  refused  to.  credit  it  in  Morrison's  ac- 
count. Upon  application  to  Congress,  how- 
ever, a  law  was  passed  authorizing  the  ac- 
counting officers  to  allow  the  credit,  upon  re- 
ceiving from  Morrison  an  assignment  to  the 
United  States  of  all  bis  right  to  the  money 
mentioned  in  the  receipt,  which  ho  had  taken 
from  Buford  when  he  advanced  him  the 
money.  Morrison  made  the  assignment  ac- 
cordingly; and  thereupon  an  account  was  stated 
00  the  Dooks  of  the  Treasury,  charging  Buford 
as  debtor  to  Morrison  for  the  amount  aidvaoced 
to  him.  And  a  transcript  from  this  account 
was  offered  in  evidence.  It  is  set  out  in  the  re- 
port of  the  case,  and  it  is  evident  that  this  ac- 
coant  was  not  within  the  letter  or  spirit  of  the 
Act  of  Congress.  It  certainly  could  not  prove 
the  receipt  of  Buford;  for  the  whole  transac- 
tion was  outside  of  the  regular  operations  of 
the  government,  and  the  accounting  officers 
could  not  be  presumed  to  have  any  official 
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knowledge  of  the  unauthorized  transactions  be- 
tween the  parties. 

And  so,  again,  as  to  the  case  of  T/ie  U.  8.  ▼. 
Jones,  who  was  surety  in  the  bond  of  an  army 
contractor.  The  transcript  contained  charges 
against  the  contractor  for  bills  of  exchange, 
drawn  by  him  and  paid  to  other  persons.  The 
court  regarded  this  operation  as  not  withiq  the 
ordinary  mode  of  proceeding  in  the  Depart- 
ment, and  that  the  accounting  officers  could 
not  l)e  presumed  to  have  any  knowledge  of  the 
drawing  of  those  bills,  or  of  their  indorsement 
to  others,  and  thereupon  rejected  these  items. 
It  will  be  seen,  therefore,  that  the  cases  of  The 
U.  8.  V.  Buford  and  U.  8.  v.  Joneg  are  dis- 
tinguishable from  the  present  case,  as  well  as 
from  the  other  cases  above  referred  to,  and 
stand  on  different  ground. 

Indeed,  none  of  the  debits  in  the  transcript 
appear  to  have  been  disputed  by  the  plaintiffs 
in  error,  and  no  exception  was  taken  to  any 
one  of  them.  The  statement  of  differences  be- 
tween the  accounting  officers  and  Bruce,  shows 
that  there  was  no  difference  as  to  the  amount 
with  which  be  was  chargeable.  The  difference 
consisted  in  a  variety  of  credits  which  he  claim- 
ed, and  which  had  been  suspended  or  refused 
at  the  Treasury:  and  the  testimony  offered  by 
him,  after  his  objection  to  the  transcript,  had 
been  overruled,  and  the  document  admitted  in 
evidence,  was  altogether  directed  to  support  the 
credits  he  claimed,  and  not  to  impeach  any  one 
of  the  debits  against  him. 

The  Circuit  Court  were  therefore  right  in 
overruling  his  objection  to  the  testimony  of- 
fered by  the  United  States. 

We  p'roceed  to  the  next  exception. 

After  the  testimony  on  both  sides  was  closed, 
the  plaintiffs  in  error  asked  for  the  following 
instructious  to  the  jury,  all  of  which  were  re- 
fused, and  the  direction  which  follows  them 
given: 

"1.  That  unless  they  believe  from  the  evi- 
dence that  Bruce  was  legally  appointed  and 
commissioned  as  such  Indian  agent,  they  will 
find  for  defendant  Steele;  and  they  are  further 
instructed  that  the  commission,  or  a  legally 
certified  copy  thereof,  is  the  highest  and  best 
evidence  thereof. 

2.  If  the  jurv  find  from  the  evidence  that 
Bruce  was  a  defaulter  at  the  time  of  the  exe- 
cution of  the  bond  sued  on,  they  will  find  for 
defendant  Steele,  to  the  extent  of  such  pre- 
existing default. 

3.  Defendant  Steele  is  not  liable  for  any  de- 
falcation existing.on  the  part  of  Bruce,pnor  to 
the  29th  of  August,  1844. 

4.  Defendant  Steele  Is  not  liable  as  the  sure- 
ty of  Bruce  for  any  money  received  by  Bruce 
liefore  he  was  Sub-Indian  agent. 

5.  The  original  receipts  of  Bruce,  or  certified 
copies  of  the  originals  on  flic,  is  the  best  evi- 
dence of  any  moneys  received  by  him,  and  the 
jury  will  disregard  the  transcript  of  accounts 
from  the  books,  unless  they  believe  it  was  out 
of  the  power  of  plaintiff  to  produce  the  receipts, 
or  certified  copies  thereof." 

These  instructions  were  all  refused,  and  "the 
court  directed  the  jury,  that  if.  when  Bruce 
was  re-appointed  agent  "in  1844,  he  had  moneys 
in  his  hands  of  the  United  Slates  which  he  re- 
ceived as  agent  under  his  previous  commission, 
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then  he  was  bound  to  apply  and  account  for 
such  moneys  under  the  second  commiesion,  and 
bis  sureties  are  bound  under  the  bond  which  is 
sued  on.  But  if  Bruce  had  appropriated  the 
moneys  received  under  Ihe  previous  commis- 
sion, to  his  own  use,  when  this  bond  was  siven, 
then  the  first  set  of  sureties  are  responsioie  for 
the  moneys  thus  illegally  appropriated,  and 
these  defendants  are  not  liable;  and  the  burden 
of  proof  is  on  the  defendants  to  show  that 
Bruce  had  illcKally  appropriated  the  moneys 
before  the  bond  sued  on  was  ^ven." 

We  think  the  court  were  right  in  refusing 
the  prayers,  and  in  giving  this  instruction.  In 
relation  to  the  first  instruction  asked  for,  it  cer- 
tainly was  not  necessary  for  the  government  to 
produce  the  commission  of  Bruce  or  a  certified 
copy.  The  bond  upon  which  the  suit  was 
brought  recites  that  he  was  appointed  Indian 
agent,  and  the  obligors  in  the  bond  are  there- 
fore estopped  from  denying  it. 

And  as  to  the  5th,  it  is  but  a  repetition  of 
the  objection  to  the  transcript,  which  we  have 
already  disposed  of. 

And,  as  relates  to  the  2d,  3d  and  4th,  we 
think  the  court  was  right  in  refusing  them  and 
giving  the  instruction  as  above  staled.  When 
Bruce  received  his  second  commission,  if  any 
money  or  property  which  he  received  in  his 
former  term  of  oflJce  still  remained  in  his 
hands,  he  was  bound  to  apply  and  account 
for  it,  under  the  appointment  he  then  re- 
ceived. 

The  terms  of  the  bond  clearly  require  it,  and 
hia  sureties  are  bound  for  it.  It  was  so  much 
money  in  his  hands  to  be  disbursed  and  applied 
under  his  second  appointment.  Indeea,  if  it 
were  otherwise,  the  government  would  have  no 
security  for  it.  For  If  it  was  not  wasted  or 
misapplied  during  his  first  official  term,  but 
still  remained  in  his  hands  to  be  applied  accord- 
ing to  his  ofiicial  duty,  the  sureties  in  his  first 
bond  would  not  be  liable.  For  there  would  in 
that  case  be  no  default  or  breach  of  duty  in 
that  term  of  office;  and  if  afterwards  wasted  or 
misapplied, it  would  be  a  breach  of  duty  in  that 
official  term  for  which  Steele  was  one  of  his 
sureties. 

Undoubtedly  the  sureties  in  the  second  term 
of  office  are  not  responsible  for  a  default  com- 
mitted in  his  first.  But  if  any  part  of  the  bal- 
ance now  claimed  from  him  was  misapplied  dur- 
ing that  period,  it  was  incumbent  on  the  plaint- 
iffs in  error  to  prove  it.  No  officer,  without 
proof,  will  be  presumed  to  have  violated  his 
duty:  and  if  Bruce  had  done  so,  Steele  had  a 
right,  under  the  opinion  of  the  Circuit  Court, 
to  show  it  and  exonerate  himself  to  that 
amount;  but  it  could  not  be  presumed,  merely 
because  there  appears  by  the  accounts  to  have 
been  a  balance  in  his  hands  at  the  expiration 
of  his  first  term. 

We  see  no  error  in  the  opinions  of  the  Cir- 
cuit Court,  and  the  judgment  must,  therefore, 
be  affirmed. 

JudgmeiU,  of  the  CireuU  Court  affirmed,  with 
interest  at  the  same  rate  per  annum  thai  simi- 
lar judgments  bear  in  the  court*  of  the  State  of 
Missouri. 


Clted-10  Otto,  U :  12  Otto,  6SS,  6U :  4  Saw.,  Stt ;  2 
Hughes,  144. 


CHARLES  H.  MoBLAIR,  Administrator  of 
Ltdb  Ooodwih,  Deceased,  App't., 
t. 
ROBERT  M.  aiBBES  and  CHARLES  OLI 
VER.  Executors  of   Robert  Oliveb,  De- 
ceased. 

(See  S.  C,  IT  How.,  S8e-2<ffi.) 

Aisignmenl — illegal  transaction— fund  arising 
thertfrom,  when  recoverable. 

An  nsslgnment  of  all  the  rig-ht,  title  and  interest 
of  tbe  awignor  in  a  claim,  carries  the  amiirnor's 
rigrlitto  commissiODS  as  agent  In  soliciting  tbe 
claim. 

Tbe  assignment  of  a  fund  arising  from  an  Ulogal 
contract  or  transaction,  sutMnjuent  to  and  Inde- 
pendent of  the  illegal  transaction  upon  wUob  the 
contract  was  founded.  Is  not  Illegal,  but  Is  valid. 

If  the  fund  bo  paid  for  the  other  party  to  a  third 
person,  the  latter  cannot  set  up  tbe  illegality  of 
the  contract  on  which  the  payment  has  t>eon  made, 
and  withhold  it  for  himself,  or  if  paid  to  one  of 
the  parties,  be  cannot  withhold  the  share  going  to 
bis  associate. 

These  prinoiplea  applied  to  a  claim  against  Mex- 
ico.  Cases  on  this  subject  examined. 

Argued  Dee.  S8,  1864.    Deeided  Feb.  IS,  1865. 

APPEAL  from  the  Circuit  Court  of  Uie 
United  States  for  the  District  of  Maryland. 

This  was  a  bill  in  chancery,  originally  filed 
by  the  present  appellant  in  tbe  Superior  Cjurt 
of  Baltimore  City  to  recover  from  the  execu- 
tors of  Robert  Oliver,  the  proceeds  of  the  share 
of  Lyde  Gk)odwin,  awarded  to  him  as  a  mem- 
ber of  the  Mexican  Company  of  Baltimore, 
by  the  commissioners,  under  tne  Treaty  with 
Mexico. 

The  case  was  removed,  on  motion  of  the  ap- 
pellant, to  the  Circuit  Court  of  the  United 
States. 

After  various  proceedings,  the  court  below 
dismissed  the  bill,  and  the  case  was  brought  to 
this  court  on  appeal. 

The  case  is  further  stated  by  the  court. 

See,  also,  \hp  following  cases  of  Williams  v. 
The  EjKcutors  of  Oliver,  134  poiit,a,ad  flooding  v. 
T/ie  Executors  of  OUver,  148. 

Messrs.  Robert  K.  Martin,  O.  L.  De- 
l»ney,  and  Henry  Winter  Davis,  for  ap- 
pellant. 

It  being  admitted  that  Oliver's  executors 
have  received  Ooodwin's  share,  we  are  entitled 
to  call  on  them  for  it.  And  they  can  resist 
our  demand  only  by  showing,  1,  a  valid  title 
by  way  of  transfer  from  Ooodwin;or,  2.  that 
although  no  transfer  has  been  made,  yet  Good- 
win has  been  barred,  through  some  act  or 
neglect,  from  calling  upon  them  for  the  fund. 
Defendants  rely  on  both  classes  of  defense. 

They  insist  on  the  assignment  of  182.'S  and 
1839,  out  if  the  fund  were  assignable,  yet, 

1.  Brown,  as  provisional  trustee,  iiad  no 
power  to  assign. 

3.  No  other  assignment  from  Goodwin  ap- 
peared before  that  of  1829. 

8.  The  assignment  of  1829  conveys  no  title 
to  the  share. 

Nora.— /ZteoaJ  contracts,  what  are.  HnwfarfravA 
or  <U«0(iioon«id<r)it<nnu>iu  avoid  contract.  See  note 
to  Armstrong  v.  Toler,  11  Wheat.,  258.  WTiot  con- 
tracts are  votd  a»  against  publie  piiltcy,  nr  at,  iVenal. 
Ittegal  ctmslderalinn,  when  a  defense.  Agreement  not 
to  bid,  L'lhby  services.  For  eimUngent  fees.  To 
prevent  competUitm.  See  note  to  Bartle  v.  Nutt.  4 
Pet.,  lo4. 
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If  the  award  undertook  to  pass  against 
Goodwin's  claim,  it  is  settled  law  that  the 
award  decides  nothing  between  different  claim- 
ants, hut  merely  establishes  the  claim. 

De  Vatengin  v.  Duffy.  14  Pet.,  890;  Sheppard 
v.  Taulor.  5  Pet..  708;  PWvattv.  Bache.  14  Pet., 
97;  Comrgyt  v.  F<i»»e,  1  Pet.,  212;  N.  T.  Int. 
Co.  V.  RauUt,  24  Wend.,  605. 

The  decree  of  the  Court  of  Appeals  is  not 
an  estoppel,  because  Gkxxiwin  was  not  a  party. 

SoUingnDorth  y.  Barbour,  4  Pet.,  4iK;Atpden 
T.  Tfixon,  4  How.,  467,  497. 

Goodwin  not  being  entitled,  was  not  bound 
to  petition  in  the  suit;  and  if  not  bound,  then 
failing  to  come  in  was  no  default. 

The  Mary,  9  Cr.,  128;  Oood  v.  Bkwett,  18 
Ves.,  897;  19  Ves.,  88«;  Haye*  t.  MUet,  9  O.  & 
J..  198. 

The  purposes  and  dealings  of  the  Mexi- 
can Company  were  originally  illegal. 

Till  some  change  was  wrou^t  the  claim 
of  the  company  was  not  assignable,  but  any 
assignment  was  void. 

Mo  such  change  as  has  made  the  claim 
either  valid  or  assignable,  was  wrought  by  any 
act  prior  to  the  Treaty  of  1889. 

Neither  the  Treaty  or  the  award  operated 
retroactively  to  make  valid  prior  acts. 

Therefore  the  assignments  are  void  and 
nothing  passed  by  them. 

QUI  V.  outer,  11  How.,  529;  WHUanu  v. 
Oliver,  12  How..  Ill;  Deacon  v.  Oliver,  14 
How..  610;  Kennet  v.  Chambere,  14  How.,  88, 
49,  61,  52. 

The  court  had  no  right  to  dispose  of  the 
Mexican  Company's  interest  under  such  a  bill. 

CheUmert  v.  Chamberi,  6  H.  &  J.,  29;  Hayet 
T.  MUe*,9Q.&J.,  198. 

'  In  a  suit  by  a  few  for  the  benefit  of  all 
claimants,  a  decree  of  distribution  is  not  con- 
clusive on  the  right  of  a  party  failing  to  come 
in. 

It  implies  no  judgment  on  a  litigated  title. 

GUUipie  V.  AUxancUr,  8  Russ.,  180;  Datid 
V.  F'nmd,  1  Myl.  &  K.,  200;  Greig  v.  8(nner- 
vUte,  IRusa.  &M.,  888. 

If  the  assignment  be  not  void,  they  constitute 
a  mortgage  to  secure  a  debt  of  less  amount, 
and  we  are  entitled  to  the  surplus. 

Hughe*  v.  Edwardt,  9  Wh.,  489;  Morrit  v. 
Simn,  1  How.,  118;  Alexander  v.  Conway,  7 
Or..  218. 

Equity  has  jurisdiction  of  the  case,  and  the 
bill  is  properly  framed. 

Oticer  v.  Piatt,  8  How.,  888;  Xathem  v. 
Clark.  6  How.,  122;  Milnor  y.  Metz,  16  Pet., 
821;  K  T.  Ins.  Co.  v.  BmUet,  24  Wend.,  605; 
1  Dan.  Oh.  Pr.,  407. 

Xettr*.  Reverdy  Johnson  and  J.  Mason 
Campbell,  for  appellees: 

The  decree  of  the  Maryland  court  allowing 
Goodwin's  interest  in  the  Mexican  Company 
to  Oliver's  executors,  is  conclusive  as  to  their 
title  thereto,  upon  aU  perwns  in  all  jurisdic- 
tions. See  12  How.,  ia2,  where  the  opinion 
of  this  court  shows  in  what  light  the  distribu- 
tioa  suit  was  viewed  here.  It  was  a  suit  for 
tbe  distribution  of  a  fund  in  the  Maryland 
conn  possessed  of  jurisdiction  and  distiibuting 

tbe  fond  according  to  the  laws  of  Maryland! 
i  Md.,  451 ;  Tongve  v.  Morden.  6  H.  &  J.,  28; 

iHow..  888. 
The  action  of  such  a  court  upon  the  fund 
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must  necessarily  be  conclusive,  as  this  court 
has  held  it  to  be. 

The  original  illegality  of  the  claim  by  the 
immediate  representatives  of  the  criminal  is 
the  ground  of  present  recovery,  and  is  indis- 
pensable to  its  success.  Ex  turpi  eauta  non 
oritvr  actio.  Nemo  auditur  aUegent  tuam  tur- 
pitudinem. 

Equity  will  not  permit  an  assignor  to  defeat 
his  own  assignment  by  procuring  a  good  title 
subsequently  for  his  own  benefit,  but  will  bold 
each  subsequent  acquisition  to  inure  to  the  as- 
signees' benefit. 

2  Smith's  Lead.  Cas.,  464;  1  McLean,  884; 
2  Story,  630;  11  How.,  825;  8  Story,  176;  2 
Serg.  &  R.,  607;  2  Barr.,  825. 

Mr.  JvMioe  Nelaon  delivered  the  opinion 
'oi  the  court: 

This  is  an  appeal  from  a  decree  of  the  Cir- 
cuit Court  of  the  United  States  for  the  District 
of  Maryland. 

The  bill  was  filed  by  the  administrator  of 
Lydo  Ooodwin  against  the  executors  of  Robert 
Oliver,  to  recover  the  proceeds  of  a  share  in  an 
association  called  the  Baltimore  Company, 
which  had  a  claim  against  the  Mexican  govern- 
ment, that  was  allowed  under  the  Convention 
of  1889,  "  for  the  adjustment  of  claims  of  citi- 
zens of  the  United  States  against  the  Mexican 
Republic."  The  claim  of  the  company  was 
founded  on  a  contract  with  General  Mina,  in 
1816,  for  advances  and  supplies  in  fitting  out  a 
military  expedition  a^inst  the  dominions  of 
the  King  of  Spain.  The  bill  also  sought  to 
recover  a  commission  of  five  per  centum,  which 
the  members  of  the  company  had  agreed  to 
give  to  Goodwin,  for  his  services  as  agent  in 
soliciting  the  claim  against  Mexico.  The 
share  and  commissions,  as  charged,  amount  to 
$67,387.15. 

The  executors  of  Oliver  set  up  a  right  to  re- 
tain the  fund  for  the  benefit  of  the  estate,  under 
and  by  virtue  of  a  purchase  of  Goodwin's  share 
in  this  company,  and  also  of  his  right  to  the 
commissions,  by  their  testator,  in  1829.    The 

fmrchase  and  transfer  took  place  the  80th  May, 
n  that  year,  for  a  good  and  valuable  consid- 
eration. 

A  question  was  made  on  the  argument, 
whether  or  not  the  assignment  of  Goodwin 
was  sufficently  comprehensive  to  include  a 
right  to  the  commissions  as  well  as  to  the  pro- 
ceeds of  the  share.  We  are  satisfied  that  it  is. 
The  language  is  veij  broad:  "All  my  undi- 
vided ninth  part,  right,  title  and  interest,  of 
every  kind  whatever,  in  the  claim  on  the  gov- 
ernment of  Mexico,"  &c.  And  again:  "The 
object  and  intention  of  this  agreement  is  to 
make  a  full  and  complete  transfer  to  the  said 
Robert  Oliver,  of  all  my  right,  title  and  inter- 
est aforesaid,"  Ac.  "The  commissions  were 
dependent  upon  the  allowance  of  the  claims  of 
the  company  against  Mexico,  and  of  course, 
an  interest  intimately  connected  with  them; 
without  the  allowance  of  the  one,  the  other 
would  be  valueless. 

The  understanding  of  Goodwin  himself,  of 
the  intention  and  ef^t  of  the  assignment,  ac- 
cords with  this  view,  as  derived  from  his  depo- 
sition taken  in  behalf  of  the  claims  of  the  com- 
pany, and  used  before  the.  Board  of  Commis- 
sioners; and  also  from  his  testimony  in  the 
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proceedings  before  the  Baltimore  County  Court, 
for  the  distribution  of  the  fund  among  the 
several  claimanls. 

This  share  of  Lyde  Goodwin  in  the  company, 
and  his  commissions,  have  heretofore  been 
the  subject  of  consideration  in  this  court.  The 
case  is  reported  in  11  How.,  529.  George  M. 
Gill,  the  permanent  trustee  of  Goodwin,  who 
had  talcen  the  benefit  of  the  insolvent  laws  of 
Maryland  in  1817,  claimed  this  fund  before  the 
Baltimore  County  Court  as  part  of  the  estate 
of  the  insolvent,  ai^inst  the  right  and  title  of 
the  executors  of  Oliver,  claiming  under  this  as- 
signment of  1829.  The  Baltimore  County 
Court  held  that  the  fund  pas.sed  by  the  insolv- 
ent assignment  of  1817,  to  Gill,  the  permanent 
trustee.  The  case  was  taken  to  the  Court  of 
Appeals  of  Maryland,  where  the  decree  was 
reversed,  and  the  fund  distributed  to  Oliver's 
executors,  the  appellate  court  holding  that 
the  contract  of  the  company  with  General 
Mina  was  made  in  violation  of  the  Neutrality 
Act  of  the  United  Stateg  of  1794,  and  being 
thus  founded  upon  an  illegal  transaction,  con- 
stituted no  part  of  the  property  or  estate  of  the 
insolvent  within  the  meaning  of  the  Maryland 
insolvent  laws.  Gill  brought  the  case  to  this 
court  under  the  25th  section  of  tho  Judiciary 
Act,  for  the  purpose  of  revising  that  decision; 
but  the  court  dismissed  the  case  for  want  of 
jurisdiction,  a  majority  of  the  judges  holding 
that  the  only  question  involved  in  tiie  decision 
below  was  the  true  construction  of  a  statute  of 
the  State,  and  that  it  belonged  to  the  Maryland 
court  to  interpret  its  own  statutes.  Whether 
that  interpretation  was  right  or  wrong,  was  a 
matter  with  which  this  court  had  no  concern. 

Gill,  the  permanent  trustee,  having  thus 
failed  to  establish  a  title  to  the  fund  under  the 
ftfaryland  insolvent  laws,  the  litigation  is  again 
revived  respecting  the  fund,  in  behalf  ana  for 
the  benefit  of  the  personal  representatives  of 
Goodwin,  on  the  ground  that  the  moneys  re- 
alized upon  the  contract  with  General  Mina, 
from  the  Mexican  government,  is  to  be  regard- 
ed as  a  subsequent  acquisition  of  property  by 
the  insolvent,  belonging  to  bis  estate,  and  to 
be  dealt  with  accordingly. 

Hence  this  bill  filed  against  the  executors  of 
Oliver  to  recover  possession  of  the  fund.  The 
defense  set  up  to  this  demand  of  the  adminis- 
trator of  Goodwin,  and  which  it  is  insisted  is 
conclusive  against  him,  is  the  assignment  of 
the  contract  of  General 'Mina,  by  Goodwin 
himself,  to  Robert  Oliver,  in  1829,  which  has 
been  already  referred  to;  that  having  thus 
parted  with  all  his  right  or  claim  to  that  con- 
,  tract,  for  a  full  and  valuable  consideration, 
the  proceeds  thereof  derived  from  the  recogni- 
tion and  fulfillment  by  the  Mexican  govern- 
ment belong  to  the  estate  of  Oliver,  and  not 
to  that  of  Goodwin ;  and  vested  his  executors 
with  the  equitable  right  to  receive  the  moneys, 
and  which  have  been  paid  accordingly  under 
the  decree  of  the  Court  of  Appeals  of  Mary- 
land, in  making  a  distribution  of  the  fund. 

It  is  urged,  however,  in  answer  to  this  view, 
that  the  contract  with  General  Mina  being  il- 
legal, the  sale  and  assignment  of  it  from  Good- 
win to  Oliver  must  also  be  illegal,  and  conse- 
quently that  no  interest  therein,  equitable  or 
legal,  passed  to  Oliver's  executors. 

But  this  position  is  not  maintainable.    The 
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transaction,  out  of  which  the  assigDment  to 
Oliver  arose,  was  uninfected  with  any  illegal- 
ity. The  consideration  paid  was  not  only  le- 
gal, but  meritorious,  the  relinquishment  of  a 
debt  due  from  Goodwin  to  him.  The  assign- 
ment was  subsequent,  collateral  to,  and  wholly 
independent  of.  the  illegal  transactions  upon 
which  the  principal  contract  was  founded. 
Oliver  was  not  a  party  to  these  transactions, 
nor  in  any  way  connected  with  them. 

It  may  be  admitted  that  even  a  sulisequent 
collateral  contract,  if  made  in  aid  and  in  fur- 
therance of  the  execution  of  one  infected  with 
illegaUty,  partakes  of  its  nature,  and  is  equally 
in  violation  of  law;  but  that  is  not  this  case. 
Oliver, bythe  assignment,  became  simply  owner 
in  the  place  of  Goodwin,  and  as  to  any  public 
policy  or  concern  supposed  to  be  involved  in 
the  making,  or  in  the  fulfillment  of  such  con- 
tracts, it  was  a  matter  of  entire  indifference  to 
which  it  belonged.  The  assignee  took  it, 
liable  to  any  defense,  legal  or  equitable,  to 
which  it  was  subject  in  the  hands  of  Goodwin. 
In  consequence  of  the  illegalitv  the  contract 
was  invalid,  and  incapable  of  being  enforced 
in  a  court  of  justice  The  fulfillment  depended 
altogether  upon  the  voluntary  act  of  Mina,  or 
of  those  representing  him. 

No  obligation  existed,  except  what  arose 
from  a  sense  of  honor  on  the  part  of  those  de- 
riving a  benefit  from  the  transaction  out  of 
which  it  arose.  Its  value  rested  upon  this 
ground,  and  this  alone.  The  demand  was  sim- 
ply a  debt  of  honor.  But  if  the  party  who 
might  set  up  the  illegality  chooses  to  waive  it, 
and  pay  the  money,  he  cannot  afterwards  re- 
claim it.  And  if  even  the  money  be  paid  to  a 
third  person  for  the  other  party,  such  third  per- 
son cannot  set  up  the  illegality  of  the  contract 
on  which  the  payment  has  been  made,  and 
withhold  it  for  himself.  In  Faikney  v.  Benout, 
4  Burr.,  2069,  where  two  persons  were  jointly 
concerned  in  an  illegal  stock  jobbing  business 
with  a  third,  and  a  loss  having  arisen,  one  of 
them  paid  the  whole,  and  took  a  security  from 
the  other  for  his  share,  the  security  was  held  to 
be  valid  as  a  new  contract  uninfected  by  the 
original  transaction.  And  in  Petrie  v.  Hantuiy, 
8  'T.  R.,  418,  where  one  of  the  partners,  under 
similar  circumstances,  paid  the  whole  at  the 
instance  of  the  other,  he  was  allowed  to  recover 
for  the  proportionate  share.  These  cases  are 
examined  and  approved  in  AriMtrang  v.  Toler, 
11  Wh.,  258. 

In  Tenant  v.  ElUot,  1  B.  &  P.,  8,  the  defend- 
ant, a  broker,  effected  an  insurance  for  the 
plaintiff  which  was  illegal,  being  in  violation 
of  the  navigation  laws;  but  on  a  loss  happen- 
ing, the  underwriters  paid  the  money  to  the 
broker,  who  refused  to  pay  it  over  to  the  in- 
sured, setting  up  the  illegality,  upon  which  an 
action  for  money  had  ana  received  was  brought. 
The  plaintiff  recovered,  on  the  gi'ound  that  the 
implied  promise  of  the  defendant,  arising  out 
of  the  receipt  of  the  money  for  the  plaintiff, 
was  a  new  contract,  not  affected  by  the  illegal- 
ity of  the  original  transaction.  The  same  prin- 
ciple was  applied  and  enforced  in  the  case  of 
Farmer  v.  Ruttdl.  1  B.  &  P.,  296. 

In  T/iompionv.  Ihompson,  7  Ves.,  470.  there 
had  been  a  sale  of  the  command  of  an  East  In- 
dia ship  to  the  defendant,  and  as  a  considera- 
tion he  stipulated  to  pay  an  annuity  of  £200  to 
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the  previous  commander  so  long  as  he  should 
ooDtioue  in  command  of  Uie  ship. 

This  contract  of  sale  was  illegal.  Subse- 
quently the  defendant  relinquished  the' com- 
mand, at)d  another  person  was  appointed  in  his 
place.  Bat  under  the  regulation  adopted  by 
the  East  India  Company  to  prevent  the  sale  of 
the  commands  of  their  ships,  an  allowance 
WM  made  to  the  defendant,  on  bis  retiring,  of 
£8,540. 

The  bill  in  this  case  was  filed  for  the  purpose 
of  procuring  a  decree  for  the  investment  of  a 
portion  of  this  fund  to  satisfy  the  annuity  of 
£200,  praying  that  the  value  of  it  might  be  as 
certained  ana  paid  out  of  the  money  allowed  by 
the  company. 

The  objection  made  was,  that  the  contract 
providing  for  the  annuity  was  illegal,  and  a 
court  of  equity,  therefore,  would  not  inter- 
fere. 

The  Master  of  the  Rolls,  Sir  William  Grant, 
agreed  that  the  contract  was  illegal ;  he  admitted 
tbere  was  an  equity  against  the  fund,  if  it  could 
be  reached  by  a  legal  agreement;  but  observed, 
"you  have  no  cluim  to  this  money,  except 
through  the  medium  of  an  illegal  agreement, 
which,  according  to  the  determinations,  you 
cannot  support.  "If  the  case,"  he  further 
observed,  "could  have  been  brought  tn  this, 
that  the  company  had  paid  this  into  the  hands 
of  a  third  person  for  the  use  of  the  plaintiff,  he 
might  have  recovered  from  that  third  person, 
who  could  not  have  set  up  this  objection  as  a 
reason  for  not  performing  the  trust;"  "  but  in 
this  instance  the  money  is  paid  to  the  party." 
"  There  is  nothing  collateral  in  respect  to 
wbicli,  the  agreement  being  out  of  the  question, 
a  collateral  demand  arises,  as  in  the  case  of 
itock  lobbing  differences." 

So,  in  dharp  v.  Tayhr.  2  Phil.  Ch.,  801,  the 
bill  was  filed,  among  other  things,  to  recover  a 
moiety  of  the  freight  money,  the  whole  of 
which  bad  come  into  the  bands  of  one  of  the 
joint  owners.  The  defense  set  up  was,  that  the 
trade  in  which  the  vessel  had  been  engaged, 
and  in  which  the  freight  had  been  earned,  was 
in  violation  of  the  navigation  laws,  and  illegal. 
Bat  Lord  Chancellor  Cottenham  answered,  that 
the  plaintiff  was  not  asking  for  the  enforce- 
ment of  an  agreement  adverse  to  the  provision 
of  the  Act  of  Parliament,nor  seeking  compensa- 
tioD  and  payment  for  an  illegal  voyage ;  that, 
he  observed,  was  disposed  of  when  Taylor 
(the  defendant)  received  the  money;  the  plaint- 
iff was  seeking  only  his  share  of  the  realized 
profit. 

Again,  he  observed,  can  one  of  two  partners 
possess  himself  of  the  property  of  the  firm,  and 
be  permitted  to  retain  it,  if  be  can  show  that, 
in  realizing  it.  some  provision  in  some  Act  of 
Parliament  has  l»een  violated  T  The  answer  is, 
that  the  transaction  alleged  to  be  illegal  is  com- 
pleted and  closed,  and  will  not  be  in  any  man- 
ner affected  by  what  the  court  is  asked  to  do  as 
between  the  parties.  The  difference,  he  ob- 
serves, between  enforcing  illegal  contracts,  and 
userting  title  to  the  money  which  has  arisen 
from  them,  is  distinctly  taken  in  Tenant  v. 
Elliot,  and  Farmer  v.  Rtumell,  and  recognized 
by  Sir  William  Grant,  in  Tlumpwn  v.  Thomp- 
ton. 
These  cases  show  that  the  assignment  of 

Lyde  Goodwin  to  Robert  Oliver,  in  1839,  be- 
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ing  collateral  to,  and  disconnected  from  the  il- 
legal transaction  out  of  which  the  Mina  con- 
tract arose,  was  valid  and  binding  upon  Good- 
win, and  vested  in  Oliver  all  the  benefits  and 
advantages,  whatever  they  might  be,  derived 
from  that  contract, 

Tlie  assignment  from  Goodwin  to  Oliver, 
though  the  assignment  of  an  illegal  contract — 
whicn  contract,  therefore.  impMed  no  legal 
obligation,  and  rested  simply  upon  the  honor 
of  the  parlies — was  not  within  the  condemna- 
tion of  the  Maryland  insolvent  laws,  as  ex- 
pounded by  her  courts,  as  the  right  was  not  de- 
rived under  but  entirely  independent  of  them. 
Those  laws  have  no  application  to  this  assign- 
ment. 

And  furthn-,  that  the  money  having  been 
realized  by  his  executors,  according  to  the 
purpose  and  object  of  the  assignment,  becomes 
a  part  of  the  assets  of  the  estate,  which  belong 
to  the  personal  representatives. 

Another  ground  may  be  briefly  stated,which, 
in  our  jnd^ent,  is  equally  conclusive  agaiiwt 
the  complainant.  The  assignment  of  1829,  of 
the  Mina  contract,not  being  tainted  with  illegal- 
ity, and  therefore  obligatory  upon  Goodwin,  if 
he  were  alive  and  claiming  the  fund  against  the 
representatives  of  Oliver,  having  parted  with 
all  his  right  in  the  subject  to  their  testator,  for 
a  valuable  consideration,  would  be  estopped 
from  setting  up  any  such  claim,  and  of  course 
his  personal  representatives  can  be  in  no  better 
situation. 

We  have  not  deemed  it  necessary  to  look  into 
the  case  for  the  purpose  of  ascertaining  whether 
Goodwin,  at  the  time  of  the  proceedings  in  the 
Baltimore  County  Court,  had  such  notice  of 
them  as  required  (bat  he  should  have  appeared 
there  and  asserted  his  right;  and  hence,  that 
the  decree  of  that  court,  in  the  distribution  of 
the  fund,  was  conclusive  upon  such  right. 
That  question  is  unimportant,  inasmuch  as,  in 
our  opinion,  the  executors  of  Oliver  have,  in- 
dependently of  that  ground,  established  a  com- 
plete ti'.le  to  the  fund  in  controversy. 

We  think  the  decree  of  the  court  below  was 
right,  and  should  be  affirmed. 

Mr.  Chief  Justice  Taneyt 

I  shall  state  my  opinion  in  this  case,  in  the 
cases  of  WiUiami'  Admini»traior and  Ooodioin't 
AdminittraUn-,  as  the  three  cases  are  nearly 
connected,  and  depend  on  the  same  principles. 

Decree  affirmed  with  cost*. 

8.  C,  20  How.,  6.-». 

Clted-18  Hnw.,  290,  310 ;  23  How.,  803 :  2(  How., 
820 : 2  Wall.,  81 ;  10  Wall .,  500 ;  5  Otto,  (179 ;  1  McC,  568 ; 
SMcCOaO;  TSaw.,22;aON.  J.  Bq.,26e. 


JOHN  WILLIAMS,  Administrator  of  Jakes 
WiLLiAHB,  Deceased,  Appellant, 

V. 

ROBERT  M.  GIBBS  &  CHARLES  OLIVER, 
Executors  of  Robbbt  Olivbr,  Deceased. 

(Sec.  8.  C,  17  How.,  23B-274.) 

Truttee — distribution  of  common  fund — one  not  a 
party  tltereto.  not  bound  by  decree — Bteeutor 
who  ha*  cU»tributed,  how  far  protected. 
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After  the  distribution,  by  a  court,  of  a  common 
fund,  amoQK  the  several  parties  Interested,  an  ab- 
sent party  who  had  no  notice  of  the  proc«>edin(S,and 
not  iruUty  of  willful  hiches  or  unreasonable  nCKlect, 
will  not  be  concluded  by  the  decree  of  distribution, 
from  I  he  assertion  of  bis  rtgrbt  asalnst  the  trustee, 
executor  or  administrator,  who  held  the  fund;  or 
In  case  they  have  distributed  the  fund,  In  pursu- 
ance of  an  order  of  the  court,  a^nst  the  distribu- 
tees. 

The  decree  of  distribution  among  the  apparent 
owners,  however  conclusive  upon  Ihem,  possesses 
no  binding  effect  upon  the  rights  of  the  absent  par- 
ty, whose  interests  are  not  represented. 

The  apparent  title  under  the  decree  of  distribu- 
tion Is  defeasible,  and  a  party  claiminit  under  It 
has  no  reus^n  to  complain  that  he  is  called  upon  to 
replace  what  be  has  received  against  bis  right. 

If  any  portion  ot  the  fund  had  been  paid  over  by 
executiirs  In  pursuance  of  an  order  in  an  admlnts- 
tratinn  suit,  the  ejcecutors  would  be  protected  to 
that  extent,  and  the  claimant  lie  compelled  to  pro- 
ceed against  the  distributees— otherwise,  not. 

These  principle*  applied  to  the  proceeds  of  a  Mex- 
ican olaliu,  paid  over  to  the  executors  of  a  party. 

Argued  Jan.  SS,  1856.    Decided  Feb.  IS,  1866. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Mary- 
land. 

This  was  a  bill  in  chancery  originally  filed 
by  the  appellant  in  the  State  Court  in  Mary- 
land, but  removed  thence  on  motion  of  the  ap- 
pellees to  the  U.  8.  Circuit  Court  for  the  Dis- 
trict of  Maryland. 

The  bill  alleges  that  James  Williams,  on 
whose  estate  the  appellant  administered,  did,  in 
1810,  with  certain  other  persons,  form  an  asso- 
ciation, under  the  name  of  The  Mexican  Com 
pany  of  Baltimore.which  acquired  large  claims 
ou  the  Mexican  Republic,  acknowled^d  by  the 
decrees  of  its  Congress  of  1823-1:  that*  the 
amount  of  the  Company's  claim  was  |160,fi68.- 
73,and  Williams' share  of  it  one  ninth;  and  that 
under  the  convention  with  Mexico  of  April 
11,  1839,  John  Glenn  and  D.  M.  Ferine,  claim- 
ing to  act  as  trustees  on  behalf  of  said  Company 
or  some  of  its  members,  presented  the  Com- 
pany's claim  to  the  mixed  commission,  which 
passed  an  award  in  the  Company's  favor  for  the 
sum  above  mentioned  with  Interest;  and  that  a 
suit  for  the  distribution  thereof  was  instituted 
in  the  Baltimore  County  Court,  in  which,  on  the 
petition,  and  some  pretended  claim  of  Oliver's 
executors,  the  said  Williams'  share  was  ad- 
judj^  and  decreed  to  them,  and  that  they  have 
received  the  same,  and  that  neither  said  Will- 
iams nor  the  appellant  were  parties  to  the  said 
suit  for  distribution,  and  that  they  are  not  bound 
by  it. 

The  bill  further  states  that  Oliver  died  in 
September,  1885,  and  that  the  appellees  are  his 
surviving  executors,  and  prays  a  decree  for  the 
amount  so  received  on  account  of  said  Williams' 
share. 

The  answer  of  the  executors  admits  Williams 
to  have  been  a  member  of  the  Mexican  Com- 
pany as  charged,  and  states  its  object  to  have 
been  the  revolutionizing  of  Mexico,  a  province 
of  Spain,  which  country  was  then  at  peace  with 
the  United  States;  but  they  do  not  know  wheth- 


er the  decrees  of  the  Mexican  Congress  men- 
tioned in  the  bill  were  passed,  or  their  purpoit. 

The  answer  further  admits  the  convention 
with  Mexico,  and  the  sitting  of  the  mixed  com- 
mission under  it;  and  that  Glenn  at>d  Petine, 
acting  under  a  deed,  obtained  an  award  from 
said  commission,  and  received  all  Williams' 
share,  which  was  a  ninth,  except  $118.81:  and 
that  in  a  suit  in  Baltimore  County  Court,  for 
the  distribution  of  the  moneys  awarded,  the 
Court  of  Appeals.to  which  the  cause  was  carried 
from  Baltimore  County  Court  by  appeal,  and 
which  is  the  highest  court  in  Maiyiand,  decreed 
the  whole  of  Williams'  share  to  Oliver's  execu- 
tors; and  that  Glenn  and  Peilne,  under  process 
issued  to  enforce  that  decree,  paid  over,  on  the 
days  mentioned  in  the  answer  the  amounta  there 
mentioned,  to  Oliver's  executors,  on  account  of 
Williams'  share;  and  they  in  turn,  in  18.'J2,  paid 
over  the  money  to  persons  entitled  thereto  un- 
der Mr.  Oliver  B  will. 

The  answer  further  states  that  notice  was 
given  in  the  public  papers  to  all  persons  inter- 
ested to  present  their  claims  to  the  mixed  com- 
mission, and  also  in  the  same  manner,  by  Balti- 
more County  Court,  to  all  persons  interested  in 
the  fund  there,  to  file  their  claims  thereto,  but 
that  neither  Williams  nor  his  administrators 
ever  made  any  such  claim. 

The  answer  further  states  that  Oliver  died  in 
December,  183,5,  and  that  the  appellees  are  his 
surviving  executors,  and  that  Williams,  June 
24,  1819,  applied  for  the  benefit  of  the  Insolv- 
ent Laws  of  Maryland  and  executed  a  deed 
ofall  the  property  to  George  Winches ter.astrust- 
ee;  and  that  in  1835  the  Baltimore  Countv 
Court  passed  an  order  of  sale  in  regard  to  Will- 
iams' estate;  and  that  Winchester,  as  trustee, 
sold  to  Oliver,  for  $2,000,  Williams'  interest  in 
the  Mexican  Company,  and  assigned  the  saine 
in  writing;  and  that  said  sum  was  the  fair  mar- 
ket value  at  the  time  of  sale;  and  that  said  sale 
was  fairly  and  bona  fide  made;  and  that  the 
court  had  full  jurisdiction  to  order  it:  and  that 
the  title  to  said  share  passed  under  said  sale  by 
virtue  of  the  Act  of  Assembly  of  Maryland, 
1841,  chapter  809. 

The  answer  further  pleads  limitations  and  ad- 
equate remedy  at  law,  and  the  illegality  of  the 
original  transaction. 

It  is  admitted  that  James  Williams  died  in 
1888,  and  that  the  appellant  administered  on  bis 
estate  in  1852;  prior  to  the  filing  of  the  bill  in 
this  case,  three  eighths  of  the  fund  had  been  paid 
away  and  distributed  by  Oliver's  executors. 

The  court  below  dismissed  the  appellant's  bill 
with  costs,  and  he  now  prosecutes  his  appeal 
from  that  disimissai. 

The  case  is  more  fully  stated  by  the  court, 
and  also  by  the  Cbirf  Jubticb  in  'his  dissent- 
ing opinion.  See,  also,  the  preceding  case  of 
i^Btair  v.  Oliver't   Eiteeutort,  17  How..    882. 

WiUiamt  v.  Oliter,  12  How.,  Ill;  Dearon  v. 
Oliver,  14  How.,  610;  GiU  v.  OUeer,  U  How., 
529. 


NOTB.— JurteKction  nf  U.  S.  Supreme  Omrt  to  re- 
vire  decreet  nf  tiate  ctnirtt  as  to  amntructiim  of  elate 
IrtiCK.  Poii.tr  nf  atale*  U>  cnmtrue  their  mm  statutes. 
Bee  note  to  Jackson  v.  Lamphire,  3  Pet.,  280. 

It  it  for  state  cuurta  (o  construe  their  men  utotutes; 
Supreme  Gmrt  wlU  not  review  their  dceUinntt,  ex- 
cept when  tpeeianvaulhuriKd  to  hyatatutr..  See  note 
to  Commercial  Bank  v.  Buckingham,  S  How.,  81T. 

18« 


lUegoI  cmtnoets.  what  are.  Hme  far  fraud  or  (Be- 
gal  cimtldetationwtU  amid  euntrael.  See  note  to 
Armstrong  V.  Toler,  11  Wheat..  268. 

What  eimtraett  are  txrfd  a»  againnt  pti/ittc  pnUcy, 
or  as  iUeoai.  lOeval  cinsWern/ixn,  icheti  a  defenm. 
AuretmerU  mtt  tu  bid.  Liilibu  teivieet.  For  cm- 
lingtnt  feet.  To  jvcvent  competUiuu.  See  note  to 
BarUe  v.  Nutt,  4  Pet.,  IM. 
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Mtun.  RelMrt  N.  llaFtln.  O.  L.  De- 
laaey.  andHenrj-  Winter  Davis,  for  Ap- 
pellaot: 

The  apoellant  will  contend  that  Williams, 
liaring  teen  a  member  of  the  Mexican  Com- 
pany, they  are  entitled  to  his  share  under  the 
award ;  and  it  tjeing  admitted  that  said  Will- 
iams was  a  member,  and  that  Oliver's  executors 
bare  received  his  sliare,  we  are  entitled  to  call 
on  them  for  it. 

Oliver's  executors  can  resist  this  claim  only 
by  showing — 

1.  Avalidtransferof  the  title  of  Williams;  or, 

3.  Admitting  the  invalidity  of  their  own 
title  to  show  some  liar  to  our  recovery. 

"Their  title  is  the  assignment  from  Winches- 
ter as  insolvent  trustee,  aided  by  the  Act  of  1841. 

But  it  must  be  considered  settled  by  this 
court,  not  less  than  by  the  Court  of  Appeals  of 
Maryland. 

(A)  That  the  purposes  and  dealings  of  the 
Mexican  Company  were  illegal  as  well  under 
the  laws  of  Marykmd  as  under  those  of  the  Unit- 
ed States. 

(B)  That  being  so  illegal,  "The  entire  con- 
tract is  so  fraught  with  illegality  and  turpitude 
M  to  be  utterlv  void;  in  that  it  has  no  legal  or 
moral  obligations  to  support  it,  and  that,there- 
fore,  under  the  Insolvent  Laws  of  Maryland, 
such  a  claim  does  not  pass  to,  or  vest,  in  the 
tnutee  of  an  insolvent  petitioner." 

Ota  V.  (Xiter,  11  How.,  539;  WiUiamtv.  OU- 
Mr,  12  How.,  Ill;  Deacon  v.  OUver,  14  How., 
810;  KennetY.  Ghambert,  14  How.,  88,  89,  61, 
Ml  Trumho  v.  Blizzard,  6  G.  &  J.,  28. 

The  claim,  therefore, never  vested  in  the  trust- 
ee; and  consequentiv  his  assignment  of  the  2d 
of  April,  1885,  could  pass  nothing. 

It  IS  not  aided  by  the  Act  of  Assembly,  1841, 
eb.  309. 

This  Act  professed  to  ratify  only  such  Acts  as 
would  have  been  valid,  but  for  the  trustee's 
failure  to  give  bond. 

Here, the  failure  to  give  bond  had  nothing  to 
do  with  the  matter,  the  sale  was  void  because 
Uie  property  had  no  existence  and  never  vested 
bi  a  trustee. 

3.  If  the  award  had  expressly  excluded  oar 
till*  in  favor  of  Oliver,  it  would  not  bar  us.  It 
affirms  conclusively  nothing  but  the  validity  of 
the  claim  against  Mexico. 

Be  Valtngin  v.  Duffy.  14 Pet.,  290;  Shepvard 
V.  Taylor,  6  Pet.,  67(5;  FrevaUv.  Bache,  14 Pet., 
»7; Conugy»y.  VatM,  1  Pet.,  213;  Jf.  F.  Int.  Co., 
v.a»ile(.  24  Wend.,  505. 

The  decree  of  the  Court  of  Appeals  is  no  es- 
toppel as  re»  atfjwiieata,  for  Oooding  and  Will- 
iams were  not  parties;  and  no  notice,  actual  or 
constructive,  of  the  pendency  of  the  suit,  is 
shown  or  averred. 

HolUngneorth  v.  Barbour,  4  Pet. ,  475 ;  Atpden 
V.  Soon,  4  How.,  467-498. 

Both  Williams  and  Gooding  were  dead  before 
the  suit  was  instituted ;  and  no  administration 
existed  until  after  final  decree. 

The  title  decided  on  was  different.  The  title 
of  Oooding  and  Williams  was  never  in  issue. 

8.  The  decree  doa  not  bar  the  complainants 
is  a  final  disposition  of  a  fund  in  court  for  dis- 
tribution. 

Williams  and  Oooding  were  neither  bound 
aor  entitled  to  come  in  under  the  decree. 

The  Mary,  9  Cr.,  126;  Oood  v  Blemtt,  18 
Bee  17  How. 


Ves.,  Jr.,  897:  19  Ves.,  886;  Eay»  v.  IHU*,  9 
O.  &  J.,  198, 198,  199;  Chalmert  v.  Cha/fiiben, 
6il.&  J,  29,  80. 

It  is  not  a  case  where  a  few  could  sue  for  nil. 
The  decree  in  a  suit  by  a  few  for  distribution 
of  a  fund  among  all  interested  is  not  ever  in 
itself  a  bar  to  one  who  did  not  come  in. 

Its  only  effect  is  to  protect  the  trustee  and 
shift  the  remedy  from  him  or  the  fund  against 
the  party  to  whom  it  was  awarded. 

OilUstpie  V.  Alexander,  8  Russ.,  180;  David 
v.Froad.  1  Myl.  &  K.,  200:  Oreig  v.  Somer- 
viae,  IRuss.  &M.,838. 

It  has  never  been  held  conclusive  upon  the 
right  of  the  party  unless  the  failure  to  inter- 
vene has  been  willful,  after  actual  notice  and 
without  adequate  reason;  and  even  then  the 
delay  after  the  decree  and  distribution  was  the 
main  ground  of  exclusion;  the  only  case  going 
so  far  was  reversed  on  appeal. 

2  Danl.  C.  P.,  1468;  /Sawyer  v.  Birehmore,  1 
Keen.  891,  825. 

4.  "The  decision  of  the  Court  of  Appeals  is 
not  such  an  authority  of  a  local  tribunal  on  a 
local  law  as  compels  the  Supreme  Court,  irre- 
spective of  its  own  opinion,  to  hold  Oliver's 
title  better  than  that  of  the  complainants. 

Williams  v.  Oliver.  12  How.,  111. 

It  was  only  a  decree  by  three  out  of  a  court 
of  six;  and  they  differed  on  the  grounds  of  the 
decision. 

Oraiff  V.  Miisauri,  4  Pet.,  427;  GarroU  v. 
CarroU,  1ft  How.,  275. 

It  has  never  been  held  that  the  mere  fact  of 
a  decision  in  a  state  court  on  the  same  papers 
binds  the  United  States  courts. 

It  is  mere  matter  of  authority:  and  that  only 
when  it  relates  to  some  state  statute  or  usage 
or  real  estate  title— or  peculiar  local  law. 

If,  in  fact,the  court  aid  affirm  the  validity  of 
the  assignment  of  Winchester,  it  is  demon- 
strated tnat  the  decision  was  not  on  the  local 
Insolvent  Law,  but  one  directly  on  the  laws  of 
the  United  States,  and  so  peculiarly  within  the 
cognizance  of  this  court. 

For  a  decision  afllrming  the  validity  of  any 
assignment  impeaches  that  operation  of  the 
United  States  laws  which  annuls  every  con- 
tract in  violation  of  them. 

Amuirong  v.  Toler,  11  Wh.,  258;  Graig  v. 
Xittouri,  4  Pet..  410;  Greene  y.  Neal.  6  Pet., 
2«7;  8u)\ft  V.  Tyton,  18  Pet.,  1;  Foxeroft  v. 
MaUett,  4  How.,  370;  Neves  v.  Seott,  18  How., 
268;  Trumbo  v.  Blizzard,  6  0.  &  J.,  28. 

5.  Williams'  title  is  not  as  insolvent  trustee, 
but  as  administrator,  and  since  the  contract  of 
Winchester,  and  for  property  never  vesting  in 
him. 

No  question  of  estoppel  can  exist. 

FairtiOe  v.  QiOffrt.  2  T.  R.,  171;  Penn.  8. 
JVfflt.  Co.  V.  Dandridge,  8  Gill  &  J.,  248;  1 
Atli.,  854. 

Neither  does  the  original  turpitude  of  the 
claim  bar  us;  our  title,  and  our  only  title,  is  the 
award. 

The  award  gave  the  funds  to  the  members 
of  that  Company  or  those  legally  representing 
them.  To  insist  on  the  original  turpitude  is 
to  annul  the  award  and  to  impeach  the  right 
which  it  created. 

6.  The  personal  representative  stands  in  the 
place  of  the  deceased ;  the  award  is  of  a  fund 
in  augmentation  of  the  estate. 
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There  is  no  quention  of  relation :  the  admiDis- 
trstor  takes  as  of  the  date  of  the  Treaty  or 
sward.    It  inures  to  deceased's  estate. 

On  this  principle  the  court  proceeded  when 
they  resolved  the  abandonmeDt  of  Stevenson's 
share  and  confined  the  division  to  the  other 
nine. 

Campbell  v.  MuUett,  2  Swanst.,  651 ;  Steven*  v. 
BagneU,  15  Ves..  140;  Murray  v.  Ea»t  Ind.Co., 
5  Barn.  <&  A.,  204. 

7.  The  bar  of  limitation  does  not  apply  in 
the  absence  of  a  personal  representative. 

FUhwiek  v.  SeteeU.  4  H.  &  J  .  H93:  Aug., 
Lim.,  178.  184,  185;  HaiUtt  v.  GUnn,  7  H.  & 
J.,  17;  Ruff  y.  BiiU.  7  H.  &  J.,  16;  2  Salk., 
421 ;  Murray  v.  Ea»t  Ind.  Ci>. ,  5  B.  &  A. .  204. 

8.  The  principle  of  negligence  can  have  no 
application  till  the  Treaty  and  award ;  for  we 
could  be  guilty  of  no  laches  in  prosecuting  a 
void  and  ille^l  claim — and  no  notice  of  the 

Eretended  assignment  of  Winchester  is  brought 
ome  to  either  Oooding  or  Williams. 
We  are  not  barred  by  standing  by  and  seeing 
Oliver  prosecute  the  claim. 

Gray  v.  BartUtt.  20  Pick. ,  186 ;  4  H.  &  McH. . 
48;  8  Atk..  184. 

Mestr».  Reverdy  Johnaon  and  J.  M aaon 
Campbell,  for  appellees: 

1.  The  decree  of  the  Maryland  Court  of  Ap- 
peals in  the  distribution  suit  is  conclusive  upon 
all  persons  in  all  jurisdictions. 

Of  the  character  of  this  proceeding  this  court 
has  already  expressed  its  opinion  in  12  How. 
122,  where  it  declined  to  take  jurisdiction  of 
it.  It  characterizes  it  as  a  suit  for  distribution 
dependent  on  the  laws  of  Maryland  which  in- 
volved and  decided  the  right  and  title  to  the 
shares  claimed  in  it  under  those  laws.  It  was 
a  proceeding  in  rem,  and  the  final  action  of  the 
court  upon  the  re*  must  be  conclusive  on  all 
the  world,  the  court  in  which  the  proceeding 
took  place  having  undoubted  jurisdiction  over 
the  subject  matter  of  It. 

Tonffue  v.  Moreton,  6  H.  &  J.,  28;  2  Md.,  461 ; 
2  How.,  888;  8  Wh.,  246;  9  How.,  848. 

The  title  of  Oliver's  executors  to  Williams' 
share,  which  is  now  denied,  is  the  same  title 
which  the  Court  of  Appeals  affirmed. 

2.  Even  allowing  the  illegality  of  the  trans- 
action to  be  set  up  by  the  representatives  of  its 
author,  they  cannot 'validate  their  own  title  to 
the  injury  of  his  assignee.  The  assignor's  new 
title  will  pass  by  way  of  estoppel,  or  in  equity 
will  be  held  to  mure  to  the  assignee's  benefit, 
on  the  principle  that  every  assignment  which 
cannot  operate  as  an  executed  conveyance  will 
be  held  to  be  an  executory  contract  for  a  con- 
veyance. 

2  Smith's  Lead.  Cas.,  464;  1  McLean,  834;  11 
How..  826;  2  Sto.,680;  8  Sto.,  176;  2  Serg.  & 
R.,607;  2  Ban-.,  826. 

Mr.  Jiutiee  Nelaon  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Maryland. 

The  bill  was  filed  in  the  court  below  to  re- 
cover of  the  defendants  the  proceeds  of  the 
share  of  James  Williams  in  what  is  called  the 
Baltimore  Company,  which  had  a  claim  against 
the  Mexican  government,  that  was  allowed 
under  the  convention  of  1889.    The  claim  was 
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^milar  to  the  one  under  consideration  in  the 
case  of  the  administrator  of  Lyde  Goodwin 
against  these  defendants,  just  disposed  of. 
The  proceeds  of  the  share,  as  charged,  amount 
to  $41,806.41. 

"rhe  main  grounds  of  defense  set  up  in  this 
case  are: 

1.  The  sale  of  this  share  in  the  Company  to 
Robert  Oliver,  for  a  valuable  consideration,  bv 
George  Winchester,  permanent  trustee  of  Will- 
iams, who  bad  taken  the  benefit  of  the  Itisolvent 
Act  of  Maryland  in  1819,  which  was  made  in 
pursuance  of  an  order  of  the  court  having 
jurisdiction  in  cases  of  insolvency  under  that 
Act.  The  sale  took  place  on  the  2d  of  April, 
1825. 

2.  A  decree  of  the  Court  of  Appeals  in  Mary- 
land at  the  .Tune  Term,  1849,  alfirming  a  decree 
of  the  Baltimore  County  Court,  which  in  the 
distribution  of  the  fund  arising  from  this  claim 
of  the  Baltimore  Company,  assigned  the  pro- 
ceeds of  the  share  in  question  to  the  executois 
of  Oliver. 

If  the  appellees  fail  to  maintain  their  title  to 
this  fund,  upon  one  or  other  of  these  grounds, 
then  the  right  to  the  share  of  Williams  in  the 
Baltimore  Company,  for  aught  that  appears, 
still  belonged  to  him  at  the  time  of  his  decease, 
in  1886,  and  passed  to  his  legal  representatives 
as  a  part  of  his  estate;  and  ullliough  originally 
of  no  legal  value,  on  account  of  the  illegality  of 
the  transaction  out  of  whicli  the  contract  arose, 
yet,  as  the  illegality  has  been  waived  and  the 
money  realized,  we  have  seen,  from  the  princi- 
ples stated  in  the  previous  case  of  Lyde  Good- 
win, it  belongs  to  Williams'  administrator. 

As  it  respects  the  first  ground — the  sale  of  the 
share  of  Williams,  by  the  provisional  trustee,  to 
Robert  Oliver,  under  the  Insolvent  Act — we 
have  seen,  in  the  case  of  Lyde  Ooodmn,  the 
Court  of  Appeals  of  Maryland  held  that  this 
contract  of  the  Baltimore "Compaoy  with  Gten- 
erai  Mina,  being  in  violation  of  the  Neutrality 
Act  of  the  United  States  of  1794,  was  so  tainted 
with  turpitude  and  illegality,  it  could  not  be 
recognized  under  their  Insolvent  Laws  as  prop- 
erty ;  and  that  no  right  to  or  interest  in  the  share 
passed  to  the  trustee.  And  that  this  being  the 
construction  of  the  Statute  by  the  highest  court 
of  the  State,  and  which  bad  a  right  to  interpret 
its  own  laws,  this  court  felt  bound  by  it,  with- 
out inquiring  whether  that  interpretation  was 
correct  or  not ;  and  consequently,  as  Ctoodwin's 
interest  in  the  share  did  not  pass  to  the  insolv- 
ent trustee,  it  remained  in  Goodwin  himself,  and 
passed  to  the  executors  of  Oliver,  by  virtue  of 
his  assignment  to  their  testator,  in  1829. 

In  this  case  the  executors  of  Oliver  are 
obliged  to  make  title  to  the  share  in  question, 
under  the  insolvent  trustee  of  Williams;  the 
assignment  to  Oliver,  their  testator,  having  been 
made  by  the  trustee,  and  not  by  Williams  him- 
self. And  it  is  now  insisted,  on  behalf  of  the 
executors,  that  the  Court  of  Appeals  of  Mary- 
land in  this  case  reversed  their  opinion  delivered 
in  the  case  of  Goodwin,  and  held  that  the  in- 
terest in  the  share  did  pass  under  the  Insolvent 
Laws  to  the  trustee,  and  consequently  that  the 
proceeds  of  the  share  vested  in  them  under  his 
sale  and  assignment  to  their  testator  in  1825. 

Had  this  been  the  decision  of  the  Court  of 
Appeals  in  the  case  of  the  share  of  Lyde  Good- 
win, the   interest  and  proceeds  would  have 
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paswd  to  Gill,  the  permanent  trustee,  instead  of 
to  the  executors  of  Oliver. 

These  results,  so  contredictoiy  and  incon- 
^tent,  claimed,  too,  as  flowing  m>m  the  judg- 
ments of  the  highest  court  in  the  State,  should 
not  be  admitted  unless  compelled,  after  the  most 
careful  and  deliberate  consideration. 

The  decision  in  b<>tb  cases  was  made  at  the 
aame  term,  .lune,  1849;  the  one  in  the  present 
case  itubsequent  to  that  in  the  case  of  Goodwin. 
The  court  in  their  opinion  state,  that  the 
j^undfl  upon  which  they  affirmed  the  judgment 
in  this  case  were,  first,  for  the  reasons  assigned 
by  them  for  their  decree  in  the  previous  case  of 
OUter'i  Executors  against  OiU,  permanent  trustee 
cf  Qoodmn. 

The  grounds  for  that  decree  are  stated  in  the 
record,  and  as  far  as  material,  are  as  follows: 
"  They  are  of  opinion  that  the  entire  contract 
(the  tuna  contract)  upon  which  the  claim  of  the 
appellee  (Qili,  the  trustee)  is  founded,  is  so 
fraught  with  illegality  and  turpitude  as  to  be 
utterly  null  and  void ;  conferring  no  rights  or 
obligations  upon  any  of  the  contracting  parties, 
wliich  can  be  sustained  or  countenanced  by  any 
court  of  law  or  equity  in  this  State;  that  it  has 
no  moral  obligation  to  support  it,  and  that, 
therefore,  under  the  Insolvent  Laws  of  Mary- 
land, such  claim  does  not  pass  to  or  vest  in  the 
trustee  of  an  insolvent  petitioner.  It  forms  no 
part  of  hisproperty^  or  estate,  within  the  mean- 
uig  of  the  legislative  enactments  constituting 
onr  Insolvent  Laws." 

Nothing  can  be  more  explicit  or  decisive 
(gainst  the  title  of  the  insolvent  trustee,  or  of 
those  setting  up  a  claim  under  him,  to  a  share 
u  this  Baltimore  Company.  The  court  say:  "It 
has  no  legal  or  moral  obligation  to  support  it, 
and  Ibal.lherefore,  under  the  Insolvent  Laws  of 
Maryland,  such  a  claim  does  not  pass  to  or  vest 
m  the  trustee  of  an  insolvent  petitioner.  It 
forms  no  part  of  his  property  or  estate,  within 
the  meaning  of  the  legislative  enactments  con- 
stitnljng  our  insolvent  s^tem. "  And  this  opin- 
ion is  re-afflrmed,  ipsistmit  terint,  in  giving  the 
lodgment  against  the  trustee  of  Williams,  then 
before  the  court,  and  with  which  we  are  now 
dealing;  and  yet  it  is  gravely  insisted  that  no 
Mich  decision  was  made  in  this  case  as  was  made 
in  the  case  of  Ooodwin;  but,  on  the  contrary, 
the  court  decided  that  the  interest  in  the  share 
of  Williams  did  pass  under  the  Insolvent  Laws 
to  the  trustee;  that  he  became  thereby  Invested 
with  the  title,  and  was  competent  to  transfer  it 
to  Robert  Oliver,  the  testator  of  the  defendants. 
The  supposed  contradiction  and  inconsistency 
of  the  determination  of  the  court  is  founded 
iipon  the  second  paragraph  in  the  opinion  de- 
livered. It  isas  follows:  2d.  "  Because,  under 
the  proceedings  l>ased  on,  or  originating  from, 
the  insolvent  petitions  of  John  Gooding  and 
James  Williams,  and  the  Act  of  Assembly  ap- 
plicable thereto,  Robert  Oliver  acquired  a  valid 
title  to  all  the  interest  of  said  James  Williams 
ud  John  Gooding  in  the  fund  in  controversy, 
(or  the  reasons  assigned  by  Judge  Martin  as  the 
basis  of  his  opinion  in  those  cases." 

Judge  Martin  had  dissented  from  the  opinion 
of  the  majority  of  the  court,  in  the  case  of  Lyde 
(hodwin,  being  of  opinion  that  the  Interest  in 
his  share  passed  under  the  Insolvent  Laws  to  the 
trustee;  and  had  malutalne<i  the  same  opin- 
ion in  respect  to  the  share  of  Williams,  in  the 
See  17  How. 


case  then  before  the  court.  And  it  is  supposed 
that  this  opinion  was  adopted  by  the  other 
members,  in  the  determination  of  the  case. 

We  do  not  agree  that  this  is  a  proper  appre- 
hension of  the  judgment  given  by  the  two  mem- 
ben  of  the  court;  but,  on  the  contrary,  are 
satisfied  that  the  opinion  delivered  may  well 
warrant  a  more  natural  and  consistent  intepre- 
tatlon. 

The  true  meaning  will  be  apparent,  we  think, 
from  the  following  explanation.  Robert  Oliver, 
as  we  have  seen,  had  purchased  the  share  of 
Williams  of  the  insolvent  trustee,  in  1825,  and 
consequently,  If  the  interest  in  his  share  passed 
under  the  Insolvent  Laws  to  the  trustee,  it  had 
become  vested  in  Oliver,  and  of  course,  on  his 
death,  in  the  executors. 

The  question  before  the  court  was  between 
the  insolvent  trustee  and  the  executors.  The 
court,  after  re-afflrming  their  opinion  in  the 
case  of  £4/de  Ooodwin,  namely :  that  no  interest 
in  the  share  passed  to  the  trustee  under  the  In- 
solvent Laws.and  therefore  that  he  was  disabled 
from  making  out  a  title  to  It,  goon,  in  substance, 
to  say,  that  if  in  error  as  to  this,  and  the  opin- 
ion of  Judge  Martin  should  be  adopted,  name- 
ly :  that  the  interest  did  pass  to  the  trustee,  it 
could  make  no  difference  in  the  result,  inas- 
much as  the  executors  of  Oliver  would  then  be 
entitled  to  the  proceeds,  under  his  purchase  of 
the  share  from  the  trustee  himself,  in  1825. 
Therefore,  viewing  the  case  in  their  aspect, 
mtaeunque  via  data,  the  insolvent  trustee  had 
failed  in  establishing  any  interest  in  the  fund. 

It  appears  to  us  that  this  is  obviously  the 
meaning  intended  to  he  expressed,  though  we 
admit  the  terms  used  in  the  expression  of  it 
furnish  some  plausibility  for  the  criticisms  to 
which  it  has  been  subjected.  The  two  opinions, 
the  one  in  the  case  of  Ooodwin,  and  the  other 
in  the  case  of  WiUiams,  were  given  at  the  same 
term,  and  upon  the  same  question ;  and  if  the 
interpretation  of  the  defendants  is  right,  are  dia- 
metrically opposite  to  each  other;  and  not  only 
so,  as  the  first  opinion  is  incorporated  in  the 
second,  the  judgment  rendered  in  the  case  of 
Williams  is  founded  upon  two  opposite  con- 
structions of  the  same  statute,  in  one  and  the 
same  opinion. 

We  prefer  the  explanation  we  have  given  to 
this  extraordinary  and  absurd  conclusion,  as  it 
respects  the  proceedings  of  a  respectable  court, 
ana  one  ponsessing  the  highest  jurisdiction  in 
the  State. 

The  change  of  opinion  upon  a  question  of 
law,  or  in  the  construction  of  a  statute,  is  no 
disparagement  to  a  judge  or  a  court,  however 
eminent  or  experienced.  The  change  is  often- 
times a  matter  of  commendation,  rather  than 
of  reproach.  But  the  case  here  presented,  and 
upon  which  we  are  asked  to  turn  the  decision 
of  the  question  is,  that  two  opposite  construc- 
tions of  a  statute  have  been  given  by  the  court 
in  the  same  cause,  leading  necessarily  to  op- 
posite results,  and  both  relied  on  as  grounds 
for  the  judgment  rendered.  We  havte  already 
assigned  our  reasons  for  disbelief  in  any  such 
conclusion,  and  shall  not  again  refer  to  thein. 

It  has  been  suggested  that  the  Statute  of 
Maryland,  of  1841,  confirming  certain  defect- 
ive proceedings  in  insolvent  cases,  operated  to 
confirm  the  sale  of  the  trustee  to  Oliver,  in 
1825,  and  that  the  opinion  of  the  Court  of  Ap- 
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peals  in  the  case  of  W^iam*  is  founded  upon 
this  Statute.  Winchester,  the  permanent  trust- 
ee at  the  time  of  the  sale,  had  not  given  a 
bond,  with  surety,  for  the  faithful  execution 
of  his  duty,  as  required  by  the  law;  and  under 
the  decisions  of  the  courts  of  Maryland,  this 
omission  disabled  him  from  dealing  with  the 
estate  of  the  insolvent. 

The  Act  of  1841  was  passed  to  remedy  de- 
fects of  this  description.  It  provided  that  all 
sales  and  transfers  of  property  and  claims, 
theretofore  made  by  any  permanent  trustee,  &c. , 
under  the  Insolvent  Laws  of  the  State,  shall  be 
valid  and  effectual, notwithstanding  such  trust- 
ee shall  not  have  given  a  bond  with  security, 
&c. ;  and  the  8d  section  provides  that  the  Act 
shall  not  be  so  construea  as  to  cure  anv  other 
defect  in  the  proceedings  than  the  failure  to 
give  a  bond,  with  security,  or  the  want  of  any 
ratification  by  the  court  of  any  sale  made  by 
such  trustee. 

It  is  quite  apparent  from  the  provisions  of 
the  Act,  that  it  was  not  designed  to  confirm  all 
sales  previously  made  by  the  trustee  under  the 
Insolvent  Laws,  and  render  them  valid  and  ef- 
fectual, but  simply  to  confirm,  so  far  as  re- 
spected any  defect  arising  out  of  the  omission 
of  the  trustee  to  give  the  proper  security,  and 
also  as  respected  any  omission  on  the  part  of 
the  court  to  confirm  the  sale.  These  two  de- 
fects in  any  previous  proceedings  were  cured 
by  the  Statute;  but  in  all  other  respects  the  pro- 
ceeding were  valid, or  otherwise  independent  of 
it.  It  IS  impossible  to  maintain  that  the  Statute 
looked  to  any  such  informality  in  the  title  of 
the  trustee,  as  that  held  by  the  Ciourt  of  Appeals 
in  the  case  of  Lyde  Ooodtein,  as  well  as  in  the 
present  one.  And  besides,  it  is  inconceivable 
why  the  court  should  have  re-affirmed  their 
opinion  in  the  case  of  Ooodwin.  as  a  ground  for 
denying  the  title  to  the  trustee,  if  they  had  in- 
tended to  hold  that  it  passed  by  force  of  the 
Act  of  1841.  We  have  no  belief  that  such  was 
the  opinion  intended  to  be  expressed. 

The  decree  of  the  court  affirming  the  judg- 
ment of  the  court  below  has  been  referred  to,  as 
favoring  the  view  of  the  decision  contended  for 
by  the  appellees.  This  decree  adjudges  and 
decrees,  that  the  judgment  below  awarding  the 
share  of  Williams  to  the  executors  of  Oliver  be 
affirmed,  and  that  Glenn  and  Ferine,  the  general 
trustees  of  the  fund,  pay  the  proceeds  of  the 
share  to  the  said  executors. 

It  will  be  remembered  that  the  only  question 
before  the  court  respecting  this  share  was  be- 
tween the  executors  on  the  one  side,  and  the 
insolvent  trustee  of  Williams  on  the  other;  and 
as  the  executors  were  the  apparent  owners  of 
the  fund,  unless  a  title  could  be  maintained  by 
the  trustee,  so  far  as  re8p>ected  the  parties  be- 
fore the  court,  the  former  exhibited  the  better 
title;  at  least,  the  better  title  to  take  the  posses- 
sion and  charge  of  the  fund  in  the  distribution 
amoag  the  claimants.  The  form  of  the  decree, 
therefore,  was  very  much  a  matter  of  course, 
in  the  aspect  of  the  case  as  then  presented. 

This  view  will  be  more  fully  appreciated 
when  we  refer  to  another  branch  of  this  case, 
presently  to  l)e  considered.  We  will  simply 
add,  in  our  conclusion  upon  this  part  of  the 
case,  that  the  opinion  now  expressed  was  the 
one  entertained  by  us  when  the  case,  involving 
this  alukre  of  Williams,  was  formerly  before  the 
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court  and  which  will  be  found  in  13  How.,  pp. 
111-128. 

At  p.  128  we  observed  that  thecounsel  forthe 
plaintiff  in  error  sought  to  distinguish  this  case 
from  the  previous  one  (the  case  of  Lyde  Good- 
win),  and  to  maintain  the  jurisdiction  of  the 
court,  upon  the  ground  that  the  Act  of  the 
Legisialure  of  Maryland  of  1841,  conflnniog 
the  authority  of  Winchester,  the  permanent 
trustee,  was  m  contravention  of  a  provision  of 
the  Constitution  of  the  United  States,  as  "a  law 
impairing  the  obligation  of  contracts." 

But  we  observed  in  answer  "  admitting  this 
to  be  so  (which  we  do  not),  still,  the  admission 
would  not  affect  the  result,  for  the  decision  (of 
the  Court  of  Appeals)  upon  a  previous  branch 
of  the  case,  denied  to  the  plaintiff  any  right  to. 
or  interest  in,  the  fund  in  question,  as  claimed 
under  the  insolvent  proceedings  as  permanent 
trustee,  and  hence  he  was  deemed  disabled 
from  maintaining  any  action  founded  upon 
that  claim. 

It  was  of  no  importance,  therefore,  as  it  re- 
spected the  plaintiff,  in  the  distribution  of  the 
fund,  whether  it  was  rightfully  or  wrongfully 
awarded  to  Oliver's  executors.  He  had  no 
longer  any  interest  in  the  question." 

Our  conclusion,  therefore,  upon  this  part  of 
the  case  is,  that  according  to  the  law  of  Mary- 
land, as  expounded  by  the  highest  court  of  the 
State,  no  title  to  or  interest  in  the  share  of 
Williams  in  the  contract  of  the  Baltimore  Com- 
pany, under  General  Mina.passed  under  the  In- 
solvent Laws  of  that  State  to  the  insolvent  trust- 
ee; and  consequently  no  interest  in  the  same 
became  vested  in  the  executors  of  Robert  Oli- 
ver, by  force  of  the  assignment  from  the  trustee 
to  him  in  1825. 

2.  The  next  question  is  as  to  the  conclusive- 
ness of  the  decree  of  the  Baltimore  County 
Court,  making  a  distribution  of  the  fund  among 
the  several  claimants,  and  which  was  atfirmed 
by  the  Court  of  Appeals,  upon  the  rights  of 
the  administrator  of  Williams  to  the  proceeds 
of  his  share  in  his  fund.  The  decree  in  the 
Baltimore  County  Court  was  rendered  in  De- 
cember, 1846,  and  affirmed  June  Term,  1849. 

Williams  died  in  1886,  and  no  letters  of  ad- 
ministration wese  taken  out  upon  the  estate  till 
185!j.  It  appears,  therefore,  that  Williams  had 
been  dead  ten  years  when  the  first  decree  was 
made,  and  thirteen  at  the  date  of  the  second ; 
and  no  representative  was  in  existence  to  whom 
notice  of  the  proceedings  could  affect  in  any 
way,  the  interest  of  the  estate  in  the  fund. 

Now,  the  principle  is  well  settled,  in  respect 
to  these  proceedings  in  chancery  for  the  distri- 
bution of  a  common  fund  among  the  several 
parties  interested,  either  on  the  application  of 
the  trustee  of  the  fund,  the  executor  or  admin- 
istrator, legatee,  or  next  of  kin.  or  on  the  appli- 
cation of  any  party  in  interest,  that  an  ab- 
sent party,  who  haa  no  notice  of  the  proceed- 
ings, and  not  guilty  of  willful  laches  or  unrea- 
sonable neglect,  will  not  be  concluded  by  the 
decree  of  distribution  from  the  assertion  of  his 
right  by  bill  or  petition  against  the  trustee,  ex- 
ecutor or  administrator;  or  in  case  they  have 
distributed  the  fund  in  pursuance  of  an  order 
of  the  court,  against  the  distributees. 

David  V.  Frovd,  1  Mil.  &  K.,  200;  Oreig  ▼. 
SomerviUe,  1  Russ.  &  M.,  388;  OOUtpie  v.  Alex- 
ander, 8  Russ.,  180;  Sawyer  v.  Birchmore,   I 
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Keen,  891;  Shine  v.  OotigK  1  Ball.  &  B.,  436; 
Finlty  ▼.  Bankofthe  U.  S.,n  Wh., 304;  Story's 
Eq.  PI., sec.  106;  Wineail ▼.  Sampson,  14  How., 
58.  «7. 

The  ^neral  principle  governing  courts  of 
equity,  m  proceedings  of  this  description,  is 
more  clearly  stated  by  Sir  John  Leacb,  Master 
of  the  Rolls,  in  David  y.  Fraud,  above  referred 
to,  than  in  any  other  case  that  has  come  under 
our  notice. 

That  was  a  case  where  one  of  the  next  of 
kio,  who  had  no  notice  of  the  administration 
rait,  flied  a  bill  against  the  administratrix  and 
distributees  to  obtain  her  share  of  the  estate. 
The  bill  was  filed  some  two  years  after  the  de- 
cree for  distrioution  had  been  made  and  car- 
ried Into  effect. 

The  Master  of  the  Rolls  observed  that  "  the 
personal  property  of  an  intestate  is  first  to  be 
applied  in  payment  of  bis  debts,  and  then  dis- 
tribated  among  his  next  of  kin.  The  person 
who  takes  out  administration  to  his  estate,  in 
most  cases,  cannot  know  who  are  bis  creditors, 
and  may  not  know  who  are  his  next  of  kin; 
tnd  the  administration  of  bis  estate  may  be  ex- 
posed to  great  delay  and  embarrassment.  A 
court  of  equity  exercises  a  most  wholesome  ju- 
risdiction for  the  prevention  of  this  delay  and 
emtiarrassment,  and  for  the  assistance  and  pro- 
tection of  the  administrator.  Upon  the  appli- 
cation of  any  person  claiming  to  be  interested, 
the  court  refers  it  to  the  master,  to  inquire  who 
are  creditors,  and  who  are  next  uf  kin,  and  for 
that  purpose  to  cause  advertisements  to  be  pub- 
lished in  the  quarters  wliere  creditors  and  next 
of  kin  are  most  likely  to  be  found,  calling  upon 
such  creditors  and  next  of  kin  to  come  in  and 
nuke  their  claims  before  the  master,  within  a 
reasonable  time  stated;  and  when  that  time  is 
expired,  it  is  considered  that  the  best  possible 
means  having  been  taken  to  ascertain  the  parties 
really  entitira,  the  administrator  may  reasona- 
bly proceed  to  distribute  the  estate  among 
those  who  have  before  the  master  established 
an  apparent  title.  Such  proceedings  having 
been  taken,  the  court  will  protect  the  adminis- 
tialor  against  any  future  claim." 

"But  it  is  obvious,"  he  remarks,  "that  the 
notice  given  by  advertisements  may,  and  roust 
in  many  cases,  not  reach  the  parties  really  en- 
titled. They  may  be  abroad,  and  in  a  different 
part  of  the  kingdom  from  that  where  the  ad- 
Tertisemenls  are  published,  or  from  a  multitude 
of  circumstances  they  may  not  see  or  hear  of 
the  advertisements,  and  it  would  be  the  height 
of  injustice  that  the  proceedings  of  the  court, 
wisely  adopted  with  a  view  to  general  conven- 
ience, should  have  the  absolute  effect  of  conclu- 
sively transferring  the  property  of  the  true 
owners  to  one  who  has  no  right  to  it." 

The  Master  of  the  Rolls  further  observed, 
"that  if  a  creditor  does  not  happen  to  discover 
the  proceedings  in  the  court,  until  after  the  dis- 
tribution has  been  actually  made,  by  the  order 
of  the  court,  amongst  the  parties  having,  by 
Uie  master's  report,  an  apparent  title,  although 
the  court  will  protect  the  administrator,  wEo 
has  acted  under  the  orders  of  the  court,  yet, 
upon  a  bill'  filed  by  this  creditor  against  the 
pinies  to  whom  the  property  has  been  dislrib- 
tited,  the  court  will,  upon  proof  of  no  willful 
default  on  the  part  of  such  creditor,  and  no 
want  of  reasonable  diligence  on  his  part,  com- 
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pel  the  parties  defendants  to  restore  to  tbe  cred- 
itor that  which  of  right  belong  to  him."  The 
Master  of  the  Rolls  then  applied  this  principle  to 
the  right  of  the  next  of  kin,  the  complainant  in 
the  bill.and  observed,  that  it  bad  been  argued  that 
the  case  is  extremely  bard  upon  the  party  who 
is  to  refund,  for  that  he  has  a  full  right  to  con- 
sider the  money  as  his  own,,  and  may  have 
spent  it;  and  that  it  would  be  against  the  pol- 
icy of  the  law  to  recall  tbe  money,  which  the 
party  had  obtained  by  the  effect  of  a  judg- 
ment upon  a  litigated  title.  "  But,"  be  ob- 
served, "there  is  here  no  judgment  upon  a 
litigated  title;  the  party  who  now  claims  by  a 
paramount  title  was  absent  from  the  court,  and 
all  that  is  adjudged  is,  that,  upon  an  inquiry  in 
its  nature  imperfect,  parties  are  found  to  have 
a  prima  facie  claim,  subject  to  be  defeated 
upon  better  information.  The  apparent  title, 
under  the  master's  report,  is,  in  its  nature,  de- 
feasible. A  party  claiming  under  such  circum- 
stances, has  no  great  reason  to  complain  that 
he  is  called  upon  to  replace  what  be  has  re- 
ceived against  his  right.  ' 

In  the  case  of  OiUegpie  v.  Alexander,  also 
above  referred  to.  Lord  Eldon  observed,  that 
although  the  language  of  the  dt«ree,  where  an 
account  of  debts  is  directed,  is,  that  those  who 
do  not  come  in,  shall  be  excluded  from  the  ben- 
efit of  it;  yet  the  course  is  to  permit  a  creditor, 
he  paying  costs,  to  prove  his  debt,  as  long  as 
there  happens  to  be  a  residuary  fund  in  court, . 
or  in  the  hands  of  the  executor,  and  to  pay 
him  out  of  the  residue.  If  the  creditor  does 
not  come  till  after  the  executor  has  paid  away 
the  residue,  he  is  not  without  remedy,  though 
he  is  barred  the  benefit  of  that  decree.  If  he 
has  a  mind  to  sue  tbe  legatees,  and  bring  back 
the  fund,  Ibe  may  do  so,  but  he  cannot  affect 
the  legatees  except  by  suit,  and  be  cannot  af- 
fect the  executor  at  all. 

These  principles  are  decisive  of  this  branch 
of  the  case,  as  they  establish,  l)eyond  all  con- 
troversy, the  right  of  the  administrator  to  assert 
the  title  of  Williams,  the  intestate,  to  tbe  pro- 
ceeds of  the  share  in  question,  notwithstanding 
the  decree  of  distribution  by  the  Baltimore 
County  Court.  There  has  been  no  laches  on  his 
part,  or  on  the  part  of  those  whom  he  represents. 

The  cases  above  referred  to  relate  to  the 
rights  of  creditors,  and  next  of  kin,  but  the 
principle  is  equally  applicable  to  all  parties  in- 
terested in  a  common  fund  brought  into  a  court 
of  equity  for  distribution  amongst  the  several 
claimants. 

It  is  worthy  of  observation  in  this  connection, 
that  the  decree,  however  conclusive  in  its  terms 
in  tbe  distribution  of  the  fund  amongst  the  ap- 
parent owners  then  before  the  court,  possesses 
no  binding  effect  upon  the  rights  of  the  absent 
party  whose  interests  have  not  been  represented 
on  the  subject  of  litigation.  The  opinion  of 
tbe  court  given,  and  decree  in  pursuance  there- 
of, applies  only  to  interests  of  those  amongst 
whom  the  fund  is  distributed. 

These  observations  furnish  an  answer  to  the 
argument  on  behalf  of  the  appellees,  drawn 
from  a  reference  to  the  terms  of  the  decree  of 
the  Court  of  Appeals  of  Maryland,  in  this  case, 
by  which  tbe  fund  is  adjudged  to  the  executors 
of  Oliver.  As  between  all  the  parties  then  be- 
fore the  court,  this  adjudication  was  doubtless 
proper  and  oojiclusive  upon  their  rights. 
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It  is  agreed  in  the  case  that  but  five  eighths  of 
the  fund  in  controversy  ib  in  the  bands  of  the 
executors,  the  residue  having  been  paid  over  in 
the  administration  of  the  assets  of  the  estate. 

If  this  portion  had  been  paid  over  by  the  ex- 
ecutors in  pursuance  of  an  order  of  the  court  in 
an  administration  suit,  the  defendants  would 
be  protected  to  that  extent,  and  the  complain- 
ant compelled  to  proceed  against  the  distribu- 
tees.   But  no  sucli  fact  appears  in  the  case. 

Without  saying,  at  this  time,  that  an  execu- 
tor, in  all  cases,  ma^  be  compelled  to  account 
to  a  party  making  title  to  a  portion  of  the  es- 
tate after  distribution  among  the  legatees  and 
next  of  kin,  unless  first  procuring  an  order  of 
the  court  having  charge  of  the  administration, 
we  perceive  no  reason,  under  the  circumstances 
of  this  case,  for  exonerating  them,  or  turning 
him  round  tu  a  bill  against  the  distributees. 

Upon  the  whole,  after  the  fullest  considera- 
tion we  have  been  able  to  give  to  this  case,  we 
think  the  deci-ce  of  the  court  below  was  errone- 
ous, and  should  be  reversed. 

Dissenting,  Mr.  Chief  JuttteetKaey,  JUestrt. 
JvtHcei  KeXiean  and  Daniel. 

Mr.  Chief  Justice  Taney,  dissenting: 

1  dissent  from  the  opinion  in  these  two  cases: 
but  they  are  so  intimately  connected  with  the 
case  against  Lyde  Goodwin's  Administrator, 
just  decided,  that  I  shall  be  better  understood 
by  considering  the  three  together. 

When  the  case  of  Oill  (who  was  trustee  of 
Goodwia'under  the  Insolvent  Laws  of  Mary- 
land) against  Oliter's  Executor*  was  before  the 
court,  f  did  not  concur  in  the  judgment  then 
given,  as  will  be  seen  by  the  report  of  the  case 
in  11  Howard's  Reports.  It  appeared  to  me 
unnecessary  at  that  lime  to  do  more  than  simp- 
ly express  my  dissent;  but  the  course  which 
these  cases  have  since  taken,  and  the  decisions 
now  given,  make  it  my  duty  to  state  more  fully 
my  own  opinion,  and  the  grounds  upon  which  I 
passed  the  decrees  that  are  now  before  the  court. 

The  history  of  the  controversy  is  this:  Good- 
win, Gooding  and  Williams  were  members  of 
the  Baltimore  Mexican  Company,  which  made 
the  contract  with  Mina,  in  1816.  The  charac- 
ter of  that  contract  is  fully  stated  in  the  11th 
and  12th  volumes  of  Howard's  Reports,  and  al- 
so the  manner  in  which  it  came  before  the  com- 
missioners under  the  Treaty  with  Mexico,  and 
their  award  upon  it. 

The  commissioners  awarded  the  sum  men- 
tioned in  their  award  to  the  Mexican  Company 
of  Baltimore,  as  due  "for  arms,  vessels,  mu- 
nitions of  war,  goods  and  money,  furnished  by 
the  Company  to  General  Mina  for  the  service 
of  Mexico  in  the  years  1816  and  1817,  "and  gave 
interest  to  the  Company  according  to  the  stipu- 
lation in  the  contract  with  Mina.  I  have  given 
the  words  of  the  award,  because  they  show 
that  the  commissioners  affirmed  the  validity  of 
this  contract,  and  directed  the  amount  due  by 
its  terms  to  be  paid  to  the  trustees  therein 
named,  for  the  benefit  of  the  parties  interested 
in  it. 

Proceedings  were  soon  after  instituted  in 
a  Maryland  court  of  equity  against  the  trustees 
by  persons  claiming  an  interest  in  the  fund ; 
and  the  money  by  order  of  the  court  was 
brought  into  court  to  be  distributed  among  the 
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parties  entitled.  Many  claimants  appeared 
presenting  conflicting  claims  for  shares  in  the 
company. 

Goodwin,  Gooding  and  Williams  all  became 
Insolvent — Goodwin  in  1817,  Gooding  and  Wil- 
liams in  1819;  and  their  respective  trustees  ap- 
peared in  the  Maryland  court,  and  claimed  the 
amount  due  to  the  insolvent. 

On  the  other  hand,  the  executors  of  Oliver 
claimed  these  three  shares — Goodwin's  under 
an  assignment  made  to  Oliver  by  Goodwin  in 
18^9,  and  the  other  two  under  assignments 
made  to  him  in  1826,  by  George  Winchester, 
who  was  the  trustee  of  each  of  them. 

The  controversies  which  arose  upon  the  dis- 
tribution of  this  fund  were  removed  to  the 
Maryland  Court  of  Appeals,  which  is  the  high- 
est court  of  the  State.  And  in  the  trial  there, 
it  was  objected  that  the  contract  with  Mina  wa« 
in  violation  of  law,  and  therefore  fraudulent 
and  void,  and  vested  no  rights  in  the  members 
of  the  Company  which  the  law  would  recog- 
nise, and  consequently  that  no  right  of  proper- 
ty in  it  could  vest  in  the  trustee  when  the  party 
became  insolvent. 

It  may  be  proper  to  remark,  that  under  the 
Maryland  Insolvent  Law,all  theproperty,right8 
and  credits  belonging  to  the  insolvent  at  the 
time  of  his  petition.  Income  vested  in  his  trus- 
tee: and  he,at  the  same  tirae.executes  a  deed  to 
the  trustee,  conveying  and  assigning  to  him  all 
bis  property,  rights  and  credits  of  every  de- 
scription for  the  benefit  of  his  creditors.  And 
if  the  persons  above  named,  at  the  times  of  their 
petitions  in  1817  and  1819,  had  any  interest 
whatever,  either  legal  or  equitable,  vested  or 
contingent,  under  this  Mexican  contract,  it 
passed  to  their  trustees. 

The  Court  of  Appeals  decided  that  the  con- 
tract with  Mina  was  fraudulent  and  void  under 
our  neutrality  laws,  and  therefore  vested  no 
right  in  the  parties  which  a  court  of  justice  in 
this  country  could  recognize;  and  consequently 
that  they  had  no  interest  or  property  under  it 
which  could  be  transferred  to  or  vested  in  their 
trustees  at  (he  lime  of  their  insolvency.  And 
upon  this  ground  they  decided  against  the 
claim  of  the  trustees,  and  directed  the  whole 
amount  of  the  three  shares  to  be  paid  to  Oliver's 
executors. 

The  ground  upon  which  they  supported  the 
claim  of  Oliver's  executors  to  these  shares  is 
not  stated  fully  in  the  opinion.  It  was,  I  pre- 
sume, upon  the  ground  that,  by  the  terms  of 
the  award,  the  snares  of  these  three  persons 
were  received  by  the  trustees  named  in  the 
award,  in  trust  for  these  executors;  and  that 
the  trustees,  therefore,  had  no  right  to  withhold 
it  from  them;  as  neither  they  nor  their  testator 
bad  any  participation  in  the  fraudulent  con- 
tract out  of  which  it  had  arisen.  And  if  the 
court  was  right  in  deciding  that  neither  the 
trustee  of  the  insolvent,  nor  anyone  else,  could 
derive  a  title  to  this  money  under  the  contract 
with  Mina,  perhaps  the  language  of  the  award, 
together  with  the  documents  referred  to  in  it, 
might  justify  this  decision.  But  I  express  no 
opinion  on  this  point,  and  merely  suggest  it  in 
justice  to  the  Court  of  Appeals,  in  order  to 
thow  that  their  opinions  in  these  cases  are  not 
necessarily  inconsistent  with  each  other,  al- 
though the  court  may  have  reasoned  errone- 
ously, and  decided  incorrectly. 
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These  decisions  were  brought  to  this  court  by 
the  trustees  of  the  iusolvents,  by  writs  of  error 
under  the  25th  section  of  the  Act  of  1789.  Mo- 
tions were  made  in  each  of  them  to  dismiss  for 
want  of  jurisdiction:  and  the  motions  were  sus- 
tained by  the  majority  of  the  court,  and  the 
cases  dismissed,  as  will  appear  in  the  reports  re- 
ferred to. 

I  differed  in  opinion  from  the  court,  but  un- 
doubtedly, when  the  cases  came  before  me  at 
circuit,  upon  bills  tiled  by  the  administrators, 
it  WHS  my  duty  to  conform  in  the  inferior  court 
to  the  decision  of  the  superior,  as  far  as  that 
decision  applied  to  the  case  presented  by  these 
oomplainants.  . It  is  true  that  in  my  own  opin- 
ion, and  according  to  the  views  of  the  subject  I 
had  always  entertained,  these  bills,  bv  the  ad- 
minittrators  of  the  insolvents,  could  not  be 
maiotaiaed.  But  I  dismissed  them,  not  only 
upon  that  ground,  but  also  under  the  inipres- 
lion  that  I  was  bound  to  do  so  upon  the  princi- 
ples upon  which  this  court  had  decided  them  in 
the  suits  by  the  trustees.  It  appears,  however, 
by  the  opinion  just  delivered,  iJiat  I  was  mis- 
taken, and  placed  an  erroneous  construction  on 
the  opinions  formerly  delivered.  It  seems, 
therefore,  to  l>e  due  to  myself  to  state  not  only 
my  opinion  in  the  former  cases,  but  also  the  in- 
terpretation I  placed  upon  the  lanf^uage  of  this 
court  in  deciding  them.  And  I  think  it  will  l>e 
found  that  the  language  of  the  former  decisions 
was  fairly  susceptible  of  the  construction  I  put 
upon  it,  although  thai  construction  has  turned 
out  to  l>e  erroneous.  1  do  not  mean  to  say  that 
the  construction  which  the  majority  of  the 
court  puts  upon  its  former  decisions  now,  is  not 
the  true  one,  but  that  the  language  used  in  it 
might  lead  even  a  careful  inquirer  to  a  contra- 
ly  conclusion. 

I  proceed,  in  the  first  place,  to  speak  of  the 
case  of  6iU,  Trustee  of  Lyde  Ooodwin.  As  I 
have  already  said,  when  that  case  was  before 
this  court,  I  thought,  and  still  think,  we  had 
jurisdiction;  and  proceed  now  to  state  the 
grounds  of  that  opmion.  and  bow  it  bore  on  the 
decision  of  the  suit  by  his  administrator,  which 
is  now  before  us. 

The  money  in  dispute  was  claimed  under  the 
oontract  with  Mina.  And  the  amount  claimed 
was  awarded  to  the  Mexican  Company,  or  their 
lej^l  representatives  or  assigns,  by  the  commis- 
sioners appointed  under  the  Mexican  Treaty, 
lod  the  Act  of  Congress  passed  to  carry  it  into 
execution.  The  commissioners  were  authorized 
to  ascertain  and  determine  upon  the  validity  of 
the  claims  of  American  citi7/ens  upon  the  M!exi- 
c»n  government,  and  for  which  this  govern- 
ment bad  demanded  reparation.  Of  course,  it 
was  their  duty  not  to  allow  any  claim  for  servic«  s 
rendered  to  Mexico,  or  money  advanced  for  its 
nae,  by  American  citizens  in  violation  of  their 
daty  to  their  own  country,  or  in  disobedience 
'.o  its  laws.  For  the  government  would  have 
been  unmindful  of  its  own  duty  to  the  United 
Slates,  if  it  had  used  its  power  and  influence 
to  enforce  a  claim  of  that  description,  or  had 
auctioned  it  by  treaty.  But  the  Board  of  Com- 
missioners were  necessarily  the  judges  of  the 
lawfulness  of  the  contracts,  and  the  validity  of 
the  claims  presented.  They  were  necessarily 
10  determine  whether  they  were  of  the  descrip- 
tion provided  for  in  the  Treaty  or  not.  They 
may  have  committed  errors  of  judgment  in 
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this  respect,  and  may  have  committed  an  error 
of  judgment  in  sanctioning  the  contract  with 
Mina.  But  the  law  under  which  they  acted 
made  them  the  exclusive  judges  on  the  subject. 
There  was  no  appeal  from  their  decision.  And 
if  there  was  no  malpractice  on  the  part  of  the 
commissioners,  and  the  award  was  not  obtained 
by  fraud  and  misrepresentation,  it  was  final 
and  conclusive.  It  was  like  the  judgment  of 
any  other  tribunal  having  jurisdiction  of  the 
subiect  matter,  and  could  not  be  re-examined 
and  impeached  for  error  of  judgment  in  any 
other  court  which  had  no  appellate  power  over 
it.  And  they  decided  that  the  contract  of  Mina 
was  valid,  and  consequently  it  vested  from  its 
date  a  lawful  right  to  the  money  in  the  mem- 
bers of  the  Mexican  Company. 

The  objection,  therefore,  in  the  Maryland 
court,  brought  into  question  the  validity  of  an 
authority  exercised  under  the  United  States; 
and  as  the  decision  of  the  State  Court  was 
against  its  validity,  it  was  my  opinion  that  a 
writ  of  error  did  lie  under  the  35th  section  of 
the  Act  of  1789.  And  regarding  the  award 
as  final  and  conclusive  upon  other  tribunals, 
there  was  error  in  the  jud^ent  of  the  State 
Court  which  pronounced  it  invalid  and  fraudu- 
lent. Itwill  be  observed  that  thiserror  was  the 
foundation  of  the  judgment  of  the  State  Court. 
For  if  the  court  did  not  look  behind  the  award, 
and  had  regarded  the  contract  as  valid,  the 
right  to  Goodwin's  interest  undoubtedly  passed 
to  bis  trustee  in  1817,  long  before  bis  assign- 
ment to  Oliver.  I  therefore  thought  this  court 
had  jurisdiction,  and  that  the  judgment  of  the 
Court  of  Appeals  ought  to  be  reversed,  and  this 
money  paid  to  the  trustee,  and  not  to  Oliver's 
executors. 

The  maiorily  of  the  court,  however,  enter- 
tained a  different  opinion,  and  dismissed  the 
cases,  upon  the  ground,  as  I  understand  the 
opinion,  that  the  construction  of  the  Treaty,  or 
of  the  Act  of  Congress,  or  the  validity  of  the 
authority  exercised  under  them,  did  not  appear 
to  have  been  drawn  into  question  m  the  Court 
of  Appeals;  and  that  the  case  appeared  to  have 
been  decided  upon  the  effect  and  operation  of 
their  own  Insolvent  Law,  and  upon  their  own 
laws  regulating  contracts  and  transfers  of  prop- 
erty and  credits  within  the  State,  over  which 
we  had  no  jurisdiction  upon  the  writ  of  error; 
that  these  Jmattcrs  were  exclusively  for  the  de- 
cision of  the  state  tribunals,  and  their  decision 
final  upon  the  subject. 

Some  remarks  are  made  in  the  opinion  in 
relation  to  grounds  upon  which  the  State  Court 
might  have  decided  without  impeaching  the 
award  of  the  commissioners; and  among  others 
the  fact  that  Goodwin  had  assigned  his  right  to 
Oliver  in  1839,  and  that  the  Mexican  Congress 
had  previotisly,  in  1825,  acknowledged  its  va- 
lidity. There  is  an  error  in  the  date,  but  it  is 
immaterial.  The  Acts  of  the  Mexican  Con- 
gress were  in  1823  and  1H24. 

But  I  did  not  understand  these  remarks  as 
Intended  to  affirm  that  the  share  of  Ooodwin 
passed  to  Oliver  by  this  assignment,  but  as  sug- 
gesting grounds  upon  which  the  State  Court 
might,  whether  erroneously  or  not,  have  de- 
cioed  in  favor  of  the  executors.  Because,  as 
the  court  held  that  it  had  no  jurisdiction  in  the 
case,  I  supposed  that  it  intended  to  give  no 
opinion  upon  the  merits.    And  I  presumed 
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that  it  did  not  intend  to  decide  that  the  ac- 
linowledement  of  Mexico,  tiist  Mioa's  contract 
was  binding  upon  tlie  Republic,  could  fdve  any 
Talidity  to  It  in  the  courts  of  (be  United  States. 
For  tbe  contract  of  tbe  Baltimore  Company 
would  bave  been  liable  to  the  same  objections 
if  it  had  been  made  originally,  in  1810,  with 
tbe  Mexican  government  instead  of  Oenerai 
Mina.  And  if  it  was  void  in  1817,  and  Good- 
win then  had  no  interest  under  it,  it  was  equally 
void  in  1829,  when  the  assignment  tu  Oliver 
was  made ;  and  it  is  due  to  the  Court  of  Appeals 
to  say,  that  they  have  not  indicated,  in  any  of 
their  opinions,  that  the  Acts  of  the  Mexican 
Congress  had  any  influence  on  their  judgments. 

Upon  these  considerations  I  dismissed  the  bill 
at  circuit,  upon  two  grounds:  1st.  My  own 
opinion  is,  that  tlie  interest  of  (Joodwin  passed 
to  his  trustee,  and  consequently  that  the  present 
complainant  (his  administrator)  can  have  no 
title.  2d.  This  court  decided,  upon  a  view  of 
the  whole  case,  that  it  had  no  appellate  power 
over  this  judgment,  and  that  it  had  been  de- 
cided by  the  Maryland  court  upon  its  own  con- 
struction of  its  own  laws.  And  that  point  be- 
ing adjudged  by  this  court,  I  did  not  see  upon 
what  ground  I  could,  in  conformity  to  this 
opinion,  revise  the  judgment  of  the  State  Court 
and  reverse  its  decision.  It  would,  in  substance, 
have  been  tbe  exercise  of  an  appellate  power 
at  circuit  over  the  decisions  of  the  state  courts, 
upon  their  own  laws,  which  this  court  had  re- 
fused to  exercise  on  writ  of  error,  and,  for  the 
reason  first  above  stated,  I  now  concur  in  afSrm- 
ing  the  judgment  here  in  the  case  of  Oood- 
tetn't  Aaminiiitrator. 

I  come  now  to  tbe  cases  of  The  Adminiitrator* 
of  Oooding  and  WiOianu,  which  are  in  many 
respects  alike.  These  writs  were  also  dismissed 
for  want  of  jurisdiction,  when  formerly  before 
the  court:  and  in  dismissing  them,  the  court 
said  that  the  title  of  the  trustees  to  tbe  shares 
of  Gooding  and  Williams  "  involved  only  a 
question  of  state  law,  and  therefore  was  not  the 
subject  of  revision  here,  and  was  conclusive  of 
his  rights,  and  decisive  of  tbe  case."  I  quote 
the  language  of  the  court.  Tbe  want  of  juris- 
diction was,  therefore,  the  only  point  decided 
in  these  cases,  and  they  were  dismissed  on  that 
ground. 

It  is  true  that  in  these  cases,  as  well  as  in 
that  of  Ooodwin'i  Trustee,  language  is  used,  in 
tbe  opinion  of  the  court,  which  would  seem  to 
imply  that  the  court  was  of  opinion  that  the 
contract  was  void  originally,  but  had  after- 
wards become  valid  by  the  events  referred  to  in 
the  opinion.  But  I  understood  these  observa- 
tions, as  I  did  those  made  in  Chodwin't  case, 
merely  as  suggesting  considerations  which 
might  have  led  to  the  decision  of  the  State 
Court,  without  impeaching  the  award  of  the 
commissioners,  but  not  as  approving  or  sanc- 
tioning them  as  sufficient  grounds  for  their 
decree.  For  the  court  determined  that  it  had 
no  jurisdiction,  and  consequently  the  merits  of 
the  case  were  not  before  it,  and  I  presumed  it 
did  not  mean  to  express  any  opinion  concern- 
ing the  correctness  or  incorrectness  of  the  judg- 
ment of  the  State  Court.  Such  I  have  under- 
stood to  be  the  established  practice  of  this 
court,  and  I  was  not  aware  that  this  case  was 
intended  to  be  an  exception.  The  only  point 
decided  was  the  conclusiveness  of  the  judg- 
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ment  of  tbe  State  Court  upon  the  rights  of  the 
trustees. 

The  Court  of  Appeals  assigned  two  reasons 
for  their  decision,  and  taking  the^n  litenilly,  as 
they  stand,  they  are  inconsistent  with  each  oth- 
er. But  the  opinion  appears  to  have  been  hasti- 
ly written,  and  not  sufficiently  guarded  in  its 
words;  and  it  is  evident  they  meant  to  say,  that 
in  the  opinion  of  tbe  court,  no  interest  vested 
in  the  trustee,  because  there  was  no  legal  or 
equitable  Interest  acquired  by  the  contract  that 
could  vest  anywhere,  or  in  any  person.  But  if 
there  was  a  legal  interest,  it  passed  to  his  trustee, 
and  by  bis  assignment  vested  in  Oliver.  This 
mode  of  decision  upon  altematLve  grounds,  is 
an  ordinary  and  familiar  one  in  courts  of  justice, 
and  will  o!ten  be  found  in  the  decisions  of  this 
court. 

And  however  the  reasoning  of  the  State  Court 
may  be  regarded,  it  is  clear  that  with  the  in- 
terest of  the  intestate  before  them  and  under 
consideration,  they  decreed  that  the  shares  be- 
longed to  Oliver's  executors.  Now,  it  is  per- 
fectly immaterial  whether  the  reasons  assigned 
by  the  court  were  right  or  wrong.  Here  is  their 
judgment,  their  decree — a  decree  founded  al- 
together on  state  laws,  as  this  court  have  said 
in  their  former  decisions,  and  made  by  a  court 
of  competent  jurisdiction.  Upon  what  princi- 
ple, then,  can  a  court  of  the  United  States, 
either  at  circuit  or  here,  undertake  to  revise  it 
or  reverse  it  for  error?  If  we  had  no  appella  te 
power  upon  the  writ  of  error,  and  no  right  to 
reverse  the  judgment  for  errors  supposed  to  l)e 
committed  by  the  State  Court  in  interpreting 
and  administering  its  own  laws,  how  can  this 
court  or  the  Circuit  Court  exercise  this  revising 
power  over  the  judgment  in  the  form  it  now 
comes  before  us.  It  is  doing  in  another  way 
what  it  is  admitted  cannot  be  done  in  the  pre- 
scribed mode  of  proceeding  by  writ  of  error. 
And  I  am  not  aware  of  any  precedent  for  this 
exercise  of  power  in  a  court  of  the  United 
States  administering  state  laws,  when  the  judg- 
ment of  the  highest  court  of  the  State  is  before 
them  upon  the  same  case  upon  which  the  Unit- 
ed States  Court  is  called  on  to  decide. 

It  will  be  remembered  thai  the  appellate  and 
revising  power  of  the  courts  of  the  United 
States  over  the  judgmentsof  state  courts  stands 
upon  very  different  principles  from  those  which, 
in  England,  govern  the  relation  of  superior  and 
inferior  tribunals,  and  they  are  not,  therefore, 
always  safe  guides  upon  the  revising  and  re- 
versing power  which  the  courts  of  ue  United 
States  may  constitutionally  exercise  over  the 
judgments  of  the  state  courts. 

I  know  it  is  said  that  the  administrators  of 
these  insolvents  who  have  filed  these  bills  were 
not  parties  to  the  former  proceedings,  and  are 
not  therefore  estopped  by  the  decree  of  the 
Court  of  Appeals.  And  a  good  deal  of  argument 
has  been  offered  to  maintain  that  proposition; 
but  that  question  cannot  arise  until  other  ques- 
tions which  stand  before  it  and  control  it  are 
first  di^KMed  of.  For  this  court  held,  upon  the 
former  writs  of  error,  that  these  cases  were  de- 
cided by  the  Court  of  Appeals  exclusively  upon 
Maryland  law;  and  if  that  be  the  case,  beiore 
we  come  to  tbe  question  of  parties,  other  ques- 
tions must  be  oecided :  1st.  Whether  in  this 
form  of  proceeding  you  can  examine  into  the 
validity  of  the  grounds  upon  which  the  State 
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Coart  decided  tbem.and  reverse  ita  judgment  if 
TOO  suppose  it  commilled  an  error  m  interpret 
og  and  administering  its  own  laws;  and  if 
yoii  are  authorized  to  do  this,  then,  2d.  Did  it 
commit  an  error  in  deciding  that  those  shares 
belonged  to  Oliver's  executors?  The  reasons 
thev  may  have  ^ivon  for  this  o'pinion  are  alto- 
gether immaterial;  and  if  these  two  questions 
are  decided  in  the  affirmative,  and  this  court 
revemes  the  judgment,  upon  the  ground  that 
the  shares  belonged  to  the  insolvents  at  the 
times  of  their  death,  and  not  to  Oliver's  execu 
tors,  then  the  administrators  would  undoubted- 
ly have  an  interrat,  and  are  not  estopped  by  the 
former  decree  from  claiming  their  ritrhts.  No- 
body, I  presume,  disputes  this.  But  before 
you  come  to  this  part  of  the  case,  you  must  take 
jnrisdiction  over  the  Judgment  of  the  Slate 
Court,and  reverse  it  for  error.  Because,  if  that 
judgment  stands,  then  the  intestates  bad  noth- 
ing at  the  times  of  their  death  that  could  pass 
to  the  administrators;  and  there  would  have 
been  no  more  propriety  in  making  them  parties, 
than  any  other  stranger  who  baa  no  interest  in 
the  fund.  The  administrator  of  a  vendor  who 
has  in  his  lifetime  devested  himself  of  all  right 
to  property,  can  hardly  be  supposed  to  be  a 
necessary  party  in  a  controversy  between  pur- 
chasers under  him  when  neither  of  the  claim- 
uts  has  a  right  to  fall  back  for  indemnity  on 
his  estate.  The  administrators  offer  no  new  evi- 
dence of  interest  in  them  or  their  intestates,  but 
present  here  the  identical  case,  in  all  its  parts, 
that  was  before  the  Court  of  Appeals  when  it 
passed  its  decree. 

Indeed,  I  cannot  comprehend  how  the  Slate 
Court,  or  this  court,  can  award  the  fund  to  the 
administrators,  if  the  contract  was  fraudulent 
and  void  when  the  parties  became  insolvent. 
They  both  died  before  the  award  was  made; 
bat  if,  up  to  that  time,  the  contract  csntinued 
open  to  examination  in  a  court  of  justice,  and 
was  decided  to  have  been  fraudulent  and  a 
nullity  when  made,  nothing  afterwards  could 
have  given  it  legal  existence.  Mhilum  ex  nihSo 
oriatur  is  as  true  in  law  as  in  philosophy.  If 
void  at  first,  it  continued  to  be  void  and  a  nul- 
lity to  the  time  (^  the  deaths  of  the  partie8,and 
their  administratoiB  could  derive  no  lawful  title 
from  them.  To  say  that  a  legal  or  equitable 
interest  in  a  fraudulent  contract  can  exist  in  a 
pirty  and  be  transmitted  to  his  administrator, 
when  used  as  legal  language,  is  a  solecism. 
And  if  from  necessity,  upon  any  principle  of 
law  or  equity,  the  award  related  back,  it  would 
aeem  that  those  who  purchasol  the  interest  in 
these  gharen,  at  their  full  market  value  at  the 
time,  and  paid  for  it,  should  have  the  benefit  of 
the  relations. 

It  may  be  said,  perhaps,  that  although  the 
Acts  of  Congress  of  Mexico,  in  1833  and  1824, 
coald  not  make  valid  a  contract  originally  void 
ud  a  nullity  by  our  laws,  yet  these  Acts  of  the 
Mexican  Legislature  constituted  a  new  and 
original  contract,  which  at  that  time  might  law- 
lulTy  be  made  by  our  citizens,  and  that  the 
rights  of  the  parties  take  date  from  that  con- 
tiict.  But  this  view  of  the  case  would  not  ob- 
ritte  the  legal  objections,  but  on  the  contrary 
it  would  add  to  them.  For  it  still  assumes  the 
principle  that  the  Slate  Court  had  a  right  to 
eiwnine  into  the  testimony,  not  only  to  deter- 
■Biae  the  rights  of  the  partiee  under  the  award, 
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but  to  impeach  the  award  itself.  And  upon 
this  theory,  if  they  had  not  found  these  Acts  of 
the  Mexican  Congress  in  the  proceedings  of  the 
commissioners,  the  State  Court  might  have 
held  the  whole  award  erroneous  and  a  nullity 
vesting  no  rights  in  any  one,  because  it  sanc- 
tioned an  illegal  contract.  As  I  have  already 
said,  a  state  court,  in  my  Judgment,  has  no 
such  power. 

The  Commissioners  do  not  refer  to  the  Mexi- 
can Acts  of  Congress,  nqf  allow  the  claims  of 
the  Company  upon  a  contract  made  by  these 
laws.  They  award  expressly  upon  the  contract 
with  Mina,  and  give  interest  according  to  that 
contract.  And  unless  their  award  may  be  im- 
peached for  error,  and  their  dcciKion  upon  the 
claim  re-examined  and  reversed  in  the  Stale 
Court,  the  rights  of  all  the  claimants  depend 
upon  this  contract,  and  take  date  from  it.  .Ac- 
cording to  the  award  of  the  Commissioners,  it  is 
this  contract  that  gave  the  claimants  rights,  and 
which  must  consequently  govern  the  court  in 
distributing  the  fund. 

It  seems  to  be  supposed  that  the  decision  of 
the  Court  of  Appeals  d»claring  this  contract  to 
be  fraudulent  and  void  was  founded  upon  some 
local  law  of  the  State.  But  that  is  evidently  a 
mistake.  It  was  founded  on  the  breach  of  the 
neutrality  laws  of  the  United  States.  They 
looked  behind  the  award  of  the  Commissioners, 
behind  an  authority  exercised  imder  the  United 
States,  and  impeached  its  validity. 

Besides,  no  other  contract  but  this  was  under 
examination  in  the  State  Court.  The  court 
speak  of  no  other  in  their  opinion.  The  parties, 
as  appear  by  the  proceedings,  all  claimed  under 
it,  and  the  decisions  of  the  court  and  the  dis- 
tribution of  the  fund  were  founded  upon  it. 
Can  another  and  a  subsequent  contract  be  set 
up  here,  upon  which  the  State  Court  has  passed 
no  judgment,  and  has  not  acted,  and  under 
which  none  of  the  parties  before  it  claimed?  I 
think  not  And  if  their  decision  is  to  be  set 
aside  for  error,  it  must,  I  presume,  be  for  error 
in  deciding  upon  the  contract  brought  before 
them  by  the  parties.  And  if  this  court  now 
revers*  these  decrees  upon  the  ground  that  the 
original  contract  with  Mina  was  void,  but  be- 
came valid  by  subsequent  events,  it  reverses 
upon  a  new  case,  upon  which  the  State  Court 
has  never  decided.  Moreover,  it  unsettles  the 
whole  proceedings  in  the  State  Court,  for  the 
interest  of  the  claimants,  in  almost  every  in- 
stance, depended  upon  the  time  that  a  lawful 
right  to  this  claim  vested  in  the  Company. 

And  if,  notwithstanding  these  objections, 
this  court  may  look  into  the  judgment  and  re- 
verse it  for  error,  and  they  find  it  to  have  boon 
decided  upon  two  principles  of  law,  consistent 
or  inconsistent  with  each  other,  one  of  which  is 
erroneous  and  the  other  sound,  ought  not  the 
judgment  to  be  affirmed? 

Now,  as  I  have  already  said,  the  State  Court 
committed  an  error,  in  my  opinion,  in  going 
behind  the  award,  and  receiving  testimony  to 
show  that  a  contract  was  fraudulent  and  void 
which  a  tribunal  of  the  United  States  having 
exclusive  jurisdiction  over  the  subject  had  de- 
cided to  be  lawful  and  valid.-  And  If  this 
court  have  the  power  to  revise  that  judgment, 
I  think  it  could  not  be  supported  on  that 
ground. 

But  they  put  it  upon  another,  and  say,  that 
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if  the  orifdoal  contract  is  regarded  as  yalid, 
then  Ibe  interest  of  the  insolvents  passed  to 
Ibeir  trustee,  and  by  virtue  of  bis  assignment 
vested  in  Robert  Oliver. 

Now,  in  examining  the  Judgment  of  an  in- 
ferior tribunal  in  a  case  of  tnis  description, 
would  the  appellate  court  lay  bold  of  the  er- 
roneous principle  to  reverse  the  judgment? 
Would  they  not  aflSnn  it  upon  the  other  al- 
ternative, which  placed  it  upon  lawful  and 
tenable  grounds?  I  think  nobody  would 
doubt  that  the  judgbient  would  be  affirmed. 
Ought  not  Die  same  rule  to  be  applied  to  the 
Maryland  judgment  which  this  court  is  now 
i<evising?  And  is  not  this  court  bound,  under 
the  award  of  (be  Commissioners,  to  regard  the 
original  contract  as  valid,  when  it  has  been  so 
decided  by  a  lawful  tribunal  of  the  United 
States,  having  exclusive  jurisdiction  over  the 
subject?  If  we  are  so  bound,  and  not  author- 
ized to  impeach  the  judgment  of  the  Commis- 
sioners, then  the  judgment  of  the  Maryland 
court,  in  the  cases  of  Ooodivg  and  WiUiami,  is 
right,  and  ought  to  be  affirmed  upon  the 
second  ground  stated  in  the  opinion,  even  if 
we  were  sitting  here  as  an  appellate  tribunal. 

It  is  true  that  the  bill  in  the  caf^e  of  WiU- 
iamt'  Trvitee  was  filed  in  the  State  Chancery 
Court,  which  by  a  change  of  the  law,  repre- 
sents the  court  where  the  fund  was  originally 
paid  in  and  distributed  among  the  claimants; 
and  was  removed  to  the  Circuit  Court  of  the 
United  States  by  the  appellees,  who  reside  out 
out  of  the  State.  Ana  undoubtedly,  the  Cir- 
cuit Court,  in  that  state  of  the  case,  possessed 
the  same  power  over  it,  and  were  bound  to  de- 
cide it  upon  the  same  principles  that  ought  to 
have  governed  the  Slate  Court  in  which  the 
bill  was  fllfd.  But  there  was  no  new  evidence, 
no  new  fact,  no  new  interest  or  equity  present- 
ed. There  is  a  new  name,  indeed,  but  no  new 
interest  or  equity  disclosed  in  the  bill.  And 
upon  that  case  the  Court-  of  Appeals  had 
passed  its  decree.  That  decree  was  the  law  of 
the  case,  in  the  inferior  court,  where  this  bill 
was  filed.  And  the  Court  of  Appeals  itself 
could  not  reverse  its  decree,  signed  and  en- 
rolled at  a  former  term,  nor  open  it  men-iy  be- 
cause a  new  name  was  before  them,  which,  ac- 
cording to  its  former  decree,  had  no  interest  in 
the  fund,  and  consequently  ought  not  to  have 
been  made  a  party  in  the  former  proceedings. 
And  if  we  now  reverse  this  judgment,  we  go 
further  than  the  Maryland  Court  of  Appeals 
could  have  gone,  and  exercise  what  is  essen- 
tially an  appcllrtte  jowerover  it,  correcting  the 
errors  of  an  inferior  court. 

But  in  Qooding'*  case  this  court  go  still 
farther.  The  bill  in  tills  case  was  filed  origi- 
nally in  the  Circuit  Court  of  the  United  States. 
Yet  the  fund  was  never  in  that  court,  nor  the 
money  paid  to  the  appellees  by  its  order.  If 
the  decree  is  to  be  opened  for  error,  after  the 
fund  is  distributed  by  order  of  a  court  of  com- 
petent jurisdiction,  ought  it  not  to  be  done  in 
the  court  that  passed  tHe  decree?  And  can  a 
circuit  court  of  the  United  States  com[)el  the 
appellees  to  repay  money  which  they  hold  un- 
der the  decree  of  a  court  of  co-ordinate  juris- 
diction, made  upon  the  same  case,  with  the 
same  evidence  lM;fore  them?    I  think  not. 

Besides,  Oooding  became  insolvent  again  in 
1829.  AU  the  property,  rights  and  credits 
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which  he  had  at  that  time,  vested  in  his  troat- 
ees.  who  are  still  living.  If  Goodwin's  inter- 
est in  1829  had  become  so  far  valid  that  it  could 
pass  by  his  assignment  to  Oliver,  why  is  not 
Oooding's  also  lawful  and  vested  in  his 
trustees?  Upon  what  principle  can  Gkiodwin's 
interest  be  capable  of  assignment  in  1829,  and 
Ooodine's  remain  fraudulent  until  his  death? 
ifet  if  It  was  capable  of  assignment  in  1829, 
the  complainant  is  not  entitled.  It  passed  to 
bis  trustees. 

And  if,  as  the  court  now  say,  (Joodwin 
would  he  estopped  from  impeaching  his  align- 
ment to  Oliver  on  the  ground  that  the  original 
contract  was  illeiral  atfd  fraudulent,  why  are  not 
Oooding  and  Williams,  and  their  admioistni- 
tors,  equally  estopped  from  impeaching  their 
assignments  to  their  respective  trustee?  The 
assignment  to  the  trustee  for  the  benefit  of 
their  creditors  was  equally  meritorious  with 
Goodwin's  assignment  to  Oliver.  And  if  they 
bad  appeared  as  parties  in  the  Maryland  court, 
would  they  have  been  permitted  to  impearJi 
the  title  of  the  trustee,  who  was  then  claiming 
it,  and  set  up  a  right  to  the  money  in  them- 
selves, upon  the  ground  that  the  contract  of 
theii  respective  intestates  was  fraudulent?  Cer- 
tainly the  principle  is  well  established  in  chan- 
cei°y,  that  a  party  cannot  set  aside  a  contract 
upon  the  ground  that  he  himself  was  guilty  of 
a  fraud  in  making  it.  I  do  not  cite  cases  to 
prove  familiar  doctrines.  His  administrator  is 
in  no  Iwtter  condition.  And  yet  he  isallowed, 
in  this  case,  to  defeat  the  operation  of  the  in- 
testate's deed  to  the  trustee,  upon  the  ground 
that  the  contract,  of  which  the  trustee  claims 
the  benefit,  was  a  fraudulent  one  on  the  part 
of  his  intestate.  And  here,  in  a  court  of 
equity,  these  administrators  support  their  title 
and  recover  this  money  against  their  trustees, 
as  well  as  Oliver's  executors,  solely  upon  the 
ground  that  their  intestate  was  guilty  of  a 
fraud  in  making  the  contract  with  Mina,  and 
incapable,  therefore,  of  assigning  it.  The  party 
defeats  the  operation  of  his  own  deed,  upon 
the  gi-ound  that  he  himself  committed  a  fraud. 
This  doctrine  cannot,  I  think,  l]e  maintained 
upon  principle  or  authority,  in  a  court  of  chan- 
cery. 

We  are  not  dealing  with  Mexican  laws,  or 
inquiring  what  a  Mexican  tribunal  or  the  Mex- 
ican government  would  decide  in  relation  to 
this  contract,  but  we  are  inquiring  how  it 
stands  in  a  Maryland  court,  and  what  are  the 
legal  rights  under  it  by  the  laws  of  Maryland. 
And  I  understand  this  court  to  place  its  opin- 
ion solely  upon  the  ground  that  this  contract 
was  fraudulent  and  void  by  the  laws  of  Mary- 
land, and  that  the  parties  acquired  no  rights 
under  it. 

It  may  have  been  good  in  Mexico — a  valid, 
binding  obligation.  They  may  have  been  will- 
ing to  reward  our  citizens  for  a  breach  of  duty 
to  their  own  country;  but  that  could  not 
cleanse  it  from  the  offense  against  our  owu 
law,  nor  give  legal  rights  to  the  administrator, 
when  there  was  bo  right  in  the  intestate.  The 
courts  of  the  United  States  can  hardly  t>e  au- 
thorized to  sanction  and  enforce  what  are  called 
honorary  obligations  of  a  foreign  nation,  when 
those  obligations  have  arisen  from  temptations 
offered  to  our  own  citizens  to  violate  the  laws 
of  their  own  country.  Kor  can  I  perceive  bow 
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the  opinion  of  the  Maryland  court,  declaring 
tliis  contract  to  be  fraudulent  and  void,  can  be 
Irindingand  conclusive  upon  this  court,  and 
yet  every  other  decision  of  the  same  court,  in 
the  same  case,  esplaining  or  qualifying  this 
opinion.  atiU  be  open  to  examination  and  re- 
versed for  error.  I  cannot,  for  myself,  draw 
id;  line  of  distinction  between  Uie  relative 
conclusiveness  of  the  opinions  of  the  State 
Court  expressed,  when  allof  themwereequally 
witUn  its  jurisdiction  and  depended  altogether 
upon  the  laws  of  the  State:  and  all  upon  points 
oecessarily  arising  in  the  case  they  are  then  de- 
ciding. 

When  these  two  cases  were  before  the  court, 
upon  writs  of  error  brought  by  the  trustees,  I 
entertained  the  opinions  I  now  express.  I 
then  thought  that  the  court  had  jurisdicUon, 
upon  the  ground  that  the  validity  of  the  Act 
of  the  Maryland  Legislature  of  1841,  confirm- 
ing a  certain  description  of  conveyances  made 
before  that  time  by  the  trustees  of  insolvent 
debtors,  was  drawn  into  question,  as  contrary 
to  the  Constitution  of  the  United  States,  and 
their  decision  had  been  ,in  favor  of  the  validity 
of  the  state  law.  And  1  still  think  so.  But 
at  the  same  time  I  was  of  opinion  that  the  law 
in  question  was  valid,  and  that  although  we 
had  jurisdiction,  the  Judgment  of  the  State 
Court  in  these  two  cases  ought  to  be  afflrmed, 
and  the  writs  of  error  not  dismissed.  For  the 
trustee  in  whom  the  shares  vested,  according 
tolbe  opinion  I  have  expressed  as  to  Otodwint 
case,  bad  transferred  them  to  Oliver,  and  the 
State  Court  was  therefore  right  in  decreeing 
them  to  Oliver's  executors.  The  majority  of 
this  court  thought  otherwise,  and  dismissed 
them  for  want  of  jurisdiction.  And  I  did  not 
•tate  my  dissent,  because,  as  I  then  understood 
the  opinion,  the  dismissal  Anally  disposed  of 
them. 

It  was  upon  the  grounds  above  stated  that  I 
decided  thesecases  at  the  circuit,  and  supposed, 
at  the  time  I  was  deciding  them,  in  conformily 
to  the  opinion  of  this  court  upon  the  conclu- 
siveness of  the  judgment  of  the  State  Court. 
The  judgment  just  pronounced,  however, 
shows  that  so  far  as  the  shares  of  Gloodinir  and 
Williams  are  concerned,  I  misunderstood  the 
opinion  of  the  majority  of  this  court.  But  with 
all  the  habitual  respect  which  I  feel  for  the 
judgment  of  my  brethren,  the  opinion  I  held 
at  the  circuit  remains  unchanged.  And  I 
have  the  more  confidence  in  it,  l)ecause  this 
court  now,  as  heretofore,  have  said  that  the 
questions  in  dispute  depend  altogether  on  Mary- 
land law ;  and  every  judge  in  Maryland  who 
has  been  called  upon  to  bear  and  decide  the 
cases  of  Quoding  and  WiUiamt,  of  which  I 
am  now  speaking,  the  judge  of  the  court  of 
miginal  chancery  jurisaiction,  the  judges  of 
the  Court  of  Appeals,  all  men  of  high  legal  at- 
tainments and  eminence,  have  clearly  and  unan- 
imously held,  upon  the  same  proofs  now  before 
oa,  that  the  executors  of  Oliver  were  entitled 
to  these  two  shares  in  the  Mexican  Company, 
and  decreed  that  the  money  should  be  paid  to 
them.  And  no  one  of  these  judges  deemed  it 
oeoeNary  that  the  administrators  should  be 
parties,  or  called  before  the  court,  acting  no 
doubt  upon  the  established  rules  of  chancery, 
that  a  person  who  has  no  interest  in  the  fund 
need  not  and  ought  not  to  be  made  a  party ; 
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and  that  the  administrators  could  have  no  inter- 
est, as  the  intestates  themselves  had  none  at 
the  times  of  their  respective  deaths.  And  that 
if  they  were  before  the  court,  they  could  not 
be  allowed  to  impeach  the  deeid  to  the  trustees 
by  alleging  that  their  intessate  had  committed 
a  fraud  in  making  it. 

I  must,  therefore,  adhere  to  the  opinions  I 
entertained  when  the  cases  were  before  mo  at 
circuit,  and  dissent  from  the  opinion  just  pro- 
nounced, in  the  coses  of  Oooding'i  and  WUl- 
iatns  Adminutratort, Hnd  concurring  in  that  of 
Qoodmn'i  Admimttrator.  for  the  reasons  here- 
inbefore staled. 

Mr.  Justiee  Daniel,  dissenting: 

When,  at  a  former  term,  these  cases  were 
brought  before  this  court,  in  the  name  of  Na- 
thaniel Williams,  trustee  for  the  creditors  of 
James  Williams,  an  insolvent  debtor,  and  of 
the  same  Nathaniel  Williams,as  trustee  for  the 
creditors  of  John  Gooding,  an  insolvent  debtor, 
the  court,  after  argument,  and  upon  full  con- 
sideration, dismlsKd  them  for  want  of  juris- 
diction. The  decision  of  the  court  then  pro- 
nounced, commanded  my  entire  concurrence. 
I  still  concur  in  that  decision,  and  bold  the 
reasons  on  which  it  was  founded  as  wholly  im- 
pregnable. Those  reasons  were  specifically 
these:  That  the  questions  involved  in  the  cases 
were  purely  questions  arising  upon  the  con- 
struction of  the  Insolvent  Laws  of  Maryland; 
questions  properly  determinable,  and  which 
had  beeh  determined  by  the  highest  tribunal  of 
that  State;  and  such,  therefore,  as  vested  no 
jurisdiction  in  this  court. 

Such,  then,  being  directly  and  explicitly  the 
decision  of  this  court,  as  will  be  seen  in  the 
report  of  its  decision  in  12  How.,  HI  and  125, 
it  becomes  a  matter  for  curious  speculation  to 
inquire  by  what  view  of  the  facts  and  the  law 
of  these  cases,  by  what  process  of  reasoning 
upon  the  same  facts  ana  the  same  law,  thte 
court  have  now  arrived  at  a  conclusion  diamet- 
rically opposed  to  that  which  had  been  for- 
merly reached  by  them.  The  parties  in  interest 
are  essentially  the  same,  varied  only  in  name; 
it  is  the  same  Insolvent  Law  of  Maryland  which 
it  is  now,  as  it  formerly  was,  undertaken  to  in- 
terpret: and  it  is  the  identical  exposition  of  the 
identical  court,  formerly  examined  and  sanc- 
tioned here,  which  this  tribunal  now  assumes 
the  right  to  reject  and  condemn. 

Indeed,  the  field  for  discussion  and  criticism 
is  now  much  more  narrow  than  was  that  which 
existed  when  these  cases  were  formerly  before 
this  court.  At  that  time  there  were  strenu- 
ously urged  grounds  for  contestation,  founded 
upon  an  alleged  construction  of  the  Mexican 
Treaty,  and  of  the  acts  of  the  Commissioners 
under  that  Treaty.  At  present,  the  claims  of 
the  appellants,  and  the  impeachment  by  them  of 
of  the  decision  of  the  Stale  Court,  and  of  that  of 
the  Circuit  Court  of  the  United  Slates, have  been 
rested  chiefiy,  if  not  exclusively,  upon  the  fact 
that  IM  personal  representatiyes  of  the  insolv- 
ent assignors  were  not  made  parlies  to  the  suits 
brought  for  the  distribution  of  the  effects  of  the 
insolvents. 

It  cannot  be  correctly  insisted  on  as  a  uni- 
versal or  necessary  rule,  that  in  suits  by  as- 
signees the  assignors  from  whom  they  derive 
title  must  be  node  partios.    Cases  may  occur 
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in  which  there  may  be  a  propriety  of  joining 
the  assignors  in  such  suits;  but  without  some 
apparent  cause  for  such  a  proceeding,  the  rule 
and  the  practice  are  otherwise.  Indeed,  the 
calling  into  a  controversy  or  litigation  a  person 
who  can  have  no  interest  in  such  litigation, 
would  be  discountenanced  by  the  courts,  who 
would  dismiss  him  from  tiefore  them  at  the 
costs  of  the  person  who  should  have  attempted 
such  an  irregularity.  And  it  would  seem  that 
if  there  could  he  a  case  in  which  such  an  at- 
tempt would  be  irregular,  it  would  tie  that  in 
which  the  person  so  made  a  party  had  not,  and 
could  not  liave,  any  interest  in  the  controversy; 
in  other  words,  should  be  an  insolvent,  who 
had  transferred  upon  record  every  possible  in- 
terest he  poseuessed  in  the  matter  in  controversy. 
But  suppose  it  be  admitted  as  the  general  rule, 
that  an  assignee  should,  in  the  prosecution  of 
an  assigned  interest,  call  in  his  assignor  as  a 
voucher,  or  for  any  other  purpose,  how  will 
these  cases  be  affected  by  such  an  admission? 

The  absence  of  the  personal  representatives 
of  the  insolvent  assignors  is  the  only  circum- 
stance imparting  a  shade  or  semblance  of  dif- 
ference between  the  attitude  of  these  cases  as 
formerly  brought  before  us,  and  that  in  which 
they  are  now  presented.  Of  what  importance, 
either  now  or  formerly,  could  be  the  presence 
or  absence  of  the  personal  representatives  of 
these  insolvents  it  might  puzzle  CEdipus  him- 
self to  divine.  The  rights  or  interests  of  the 
representative  can  never  be  broader  than  are 
those  of  the  person  represented;  and  as' the  per- 
son represented  in  these  cases  are  admitted  on 
all  sides,  and  are  shown  upon  record,  to  have 
nothing,  by  reason  of  the  transfer  to  their  trust- 
ees of  all  that  they  had  ever  possessed,  or  to 
which  they  had  any  claim-^and  that,  too,  by  a 
mode  of  transfer  which  declared  the  inadequacy 
of  their  all  for  the  liquidation  of  their  debts — it 
followed  that  those  who  came  forward  under 
these  insolvents,  jure  repretentationis  merely, 
could  themselves  be  entitled  to  nothing  by  rep- 
resentation from  their  principals,  nor  claim 
anything  in  opposition  to  the  universal  and  ab- 
solute assignments  to  the  trustees  of  those 
debtors. 

Had  these  personal  representatives  of  the  in- 
solvents been  made  parties  to  the  suits  for  dis- 
tribution, it  is  probable  that  they  would  have 
been  regarded  by  the  court  as  mere  men  of 
straw,  used  for  the  purpose  of  depriving  the 
purchasers, for  valuable  consideration,  from  the 
trustees  or  assignees  of  the  insolvent's  interests, 
deemed  at  the  time  of  the  sale  by  the  trustees, 
precarious  and  contingent,  but  which  the  prog- 
ress of  events  had  subsequently  rendered 
available. 

Uut  whatever  may  be  admitted  as  the  gen- 
eral rule  applicable  to  suits  by  an  assignee; 
however  that  rule  may  be  supposed  to  require 
that  in  such  suits  the  assignor  or  his  represent- 
ative should  be  a  party,  still  we  are  brought 
back  to  the  true  character  of  these  cases,  ana  of 
the  rule  of  law  peculiarly  applicable  to  them, 
viz. :  that  they  are  controversies  depending 
upon  the  construction  of  the  Statutes  of  Mary- 
land, which  regulate  the  administration  of  the 
effects  of  insolvent  debtors.  That,  in  the  con- 
stuction  of  those  statutes,  it  has  been,  by  the 
Supreme  Court  of  the  State,  decided,  that  in 
suits  by  the  purchasers  or  assignees  from  Uie 
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statutory  trustees  of  insolvent  debtors,  the  per- 
sonal representatives  of  those  insolvent  debtors 
are  not  necessarily  to  be  made  parties,  but  that 
such  suits  may  be  prosecuted  and  decided 
without  participation  or  interference  on  the  part 
of  such  representatives;  that  in  conformity 
with  this  construction  of  the  Statute  of  Mary- 
land by  the  Supreme  Court  of  the  State,  the 
Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Maryland,  and  this  court,  in  the  cases 
herein  mentioned,  have  concurrently  ruled  in 
direct  opposition  to  the  pretensions  of  the  ap- 
pellants now  advanced. 

Regarding  the  decision  just  pronounced  as 
in  conflict  with  all  that  has  been  heretofore 
ruled  upon  the  subjects  of  this  controversy,  and 
as  transcending  the  just  authority  of  this  court 
to  reject  the  construction  of  the  Statute  of 
Maryland  proclaimed  by  the  Supreme  Court  of 
that  State,  I  am  constrained  to  declare  my  dis- 
sent from  the  decision  of  this  court,  and  my 
opinion  that  the  decrees  of  the  Circuit  Court, 
in  these  cases,  should  be  affirmed. 

ated-17  How.,  274 ;  20  How.,  536,  S3T,  611;  0  Wall, 
186 ;  17  WaU,  681 ;  19  Kan.,  80. 


JOHN  GOODING.  JtmioB,  Administrator 
de  bonit  non  of  Jorm  Gooding,  Deceased, 
App..  ^ 

ROBERT  M.  GIBBE8  &  CHARLES  OLI- 
VER, Executors  of  Robert  Oliter,  De- 

(See  8.  C,  17  How.,  W4.) 

This  case  is  in  all  respects  the  same,  and  Involves 
the  same  questions,  as  the  preceding'  case  of  Will- 
lams  v.  Gibbes.    Deoisloo  is  the  same. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Maryland. 

This  case  is  substantially  the  same  as  the 
preceding  case  of  WiUianu  v.  T/te  Executors  of 
Oliver.  For  a  full  explanation  of  the  questions 
involved,  see  ante. 

MeMrs.  Robert  IT.  Hortoa.  Q.  L.  De- 
laney.  and  Henry  Winter  Davis,  for  the 
appellants. 

Mesgri.  Reverdy  Johnson  and  J.  K»aon 
Campbell  for  the  appellees. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Cir- 
cuit Court  of  the  United  States  of  tbe'District 
of  Maryland. 

The  case  involves  the  same  questions,  and  is 
in  all  respects  the  same  as  the  case  of  The  Ad- 
ministrator of  Williams  v.  27i«  £iteeutor$  of 
Oliver,  just  decided. 

The  decree  of  the  court  below  is  therefore 
reversed,  and  the  case  remanded  to  the  court 
below. 

Mr  Chief  Justice  Taney: 

I  shall  state  my  opinion  in  this  case  in  the 
cases  of  Oooding's  Administrator  and  WiUiam^ 
Administrator,  as  the  three  cases  are  nearly  con- 
nected, and  depend  on  the  same  principles. 

Mr.  Chief  Jusdee  Taney  and  Mr.  JusHee 
Daniel  dissentled.  See  dissenting  opinions 
in  case  of  Williams  v.  Oibbes,  (ante.  147). 

Clted-MHoWn  820,88:;  T4))r.r.,MB:8McAr.,18S. 
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JAMES  ADAMS,  Executor  of  Thomas  Law, 
Deceased,  kt  al.,  App'ti., 

V. 

JOSEPH  LAW.  by  bis  next  friend   J/Unr 

R.  KOBIKSON. 

(See  S.  C.  U  Uow.,  U7-4i8.) 

Marriage  aetUement—tOTUtruetion  of. 

A  nuuTiatre  setUnnent  waa  executed  to  secure  a 
Jointure  to  the  Intended  wife.  In  lieu  of  dowei.  con- 
veying to  a  truHtee,  lands  upon  the  trusts  to  permit 
the  husband  to  receive  tbe  issues  and  profits  during 
hh  life,  and  In  case  tbe  wife  should  survive  him, 
that  she  should  receive  the  issues  and  nroHts  during: 
ber  lite,  **  but  in  case  tbe  said  wife  ahall  die  in  the 
lifetime  of  her  husband,  leaving  Issue  of  said  mar- 
rtaire  one  or  more  ctuldren,  then  living,  then  from 
iDd  after  the  deHth  of  the  husband,  upon  trust  for 
the  child  or  children  of  said  intended  marriage,  to 
be  equally  divided  between  them  if  more  than  one, 
tai  fee  simple,"  **  and  if  only  one  child,  then  to  hia 
such  child,  his  or  her  heirs  and  assigns,  forever." 

There  was  one  child  of  the  marriage  who  died  b^ 
fore  her  mother,  leaving  two  children,  B.  and  B., 
the  cbiimanta.  Then  the  said  wife  died,  and  after- 
wards the  husband. 

Held  that  tbe  grandchildren,  E.  and  B.,  the 
claimants,  took  nothing  by  tbe  marriage  settle- 
ment. 

The  description  "  issue  of  said  marriage,  one  or 
more  cbildren"  does  not  Include  grandohlldreD. 

Tbe  parties  having  defined  what  they  meant  by 
"issue,"  the  court  nave  no  right  to  extend  its 
meaning.   Cases  on  the  subject  exftmined. 

The  court  refused  upon  motion,  to  amend  Its  de- 
cree so  as  to  exclude  tbe  grandchildren  from  claim- 
ing as  distributees  of  the  general  estate,  for  the 
reason  that  they  bad  elected  to  renounce  all  claim 
under  the  will  and  claimed  under  the  marriage 
aettlement. 

Mr.Chief  Justice  Tahxt,  having  been  of  counsel, 
did  not  set  In  this  cause. 

Ar^uedJan.  £6,  1866.      Decided  Feb.  16,  1866 

APPEAL  from  tbe  Circuit  Court  of  tbe 
United  States  for  the  District  of  Columbia, 
lioldeii  in  and  for  the  County  of  Washington. 

March  21.  1838,  Joseph  E.  Law,  a  legatee  of 
tbetestator,  Tbomaa  Law,  who  died  August  6th, 
1834,  seised  and  possessed  of  a  large  and  valua- 
ble i«a]  estate,  filed  his  bill  of  complaint  on  the 
equity  side  of  the  Circuit  Court  for  tbe  District 
of  Columbia,  claiming  payment  from  James 
Adams,  the  executor,  of  his  legacy  of  $1,000, 
and  praying  an  account  of  real  and  personal 
estate  of  the  testator,  and  of  tbe  rents  and  profits 
thereof,  and  the  sale  of  so  much  as  may  be  nee- 
eaaaiy  for  the  payment  of  said  legacr.  The 
amended  bill  aet  forth  that  William  Blane,  of 
Wiokdeld  Park,  in  Oreat  Britain,  was,  by  a 
declaration  of  trust  made  by  Thomas  Law,  en- 
titM  to  an  undivided  sixth  part  of  certain  real 
estate  belonging  to  said  Thomas  Law,  and  makes 
the  representative  of  said  Blane,  defendant,  as 
veil  as  Thomas  Law,  Jr.,  and  Edmond  Law, 
ton  of  John  Law,  and  heirs  and  legatees  of  tbe 
said  testator;  and  also  Edmund,  Eli7.a,  and 
Eleanor  Roger8,wboare  the  representatives  and 
descendants  of  Eliza  I'ark  Custis  Law,  and 
wife  of  Thomas  Law,  and  who  claim  against 
his  estate  by  virtue  of  certain  ante  nuptial  con- 
Uacts. 

In  the  course  of  the  settlement  of  the  estate, 
the  executor  had  sold  certain  real  estate,  and 
with  tbe  proceeds  and  personal  assets  paid  large 
claims,  and  being  appointed  trustee  by  the 


Kon.— Settlement  of  tonvtvonee  for  bentfl  of 
>tr<  (md  eMid,  Mih«n  onod  nr  sold  <u  to  ereoMors, 
l«tiM(«toJ«w«U  v.J«well.l  How,,tl9. 
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Circuit  Court,  has  sold  the  residue  of  the  said 
real  estate,  except  a  portion  still  unsold,  esti- 
mated at  some  |12,000  or  $13,000.  The  cause 
having  been  referred  to  the^auditor  to  state  the 
accounts,  and  reports  having  been  made,  the  de 
cree  was  passed  and  tbe  general  funds  distributed 
among  the  supposed  creditors.  By  this  decree, 
claims  were  admitted  to  an  amount  much 
greater  than  the  whole  value  of  the  estate, 
which  was  therefore  made  insufScient  to  pay 
more  than  50  cents  on  the  dollar,  leaving  noth- 
ing for  the  legatees.  The  contest  relates  chiefly 
to  two  claims  which  were  disputed.  What 
these  were,  appears ,in  the  opinion  of  the  court. 

The  case  is  also  stated  by  tbe  court. 

A  further  statement  appears  in  tbe  case  of 
Roger*  v.  Law,  1  Black.,  253,  in  which  the 
rights  of  the  parties  hereto  were  more  fully  de- 
termined. 

Mettrt.  Robert  9.  Brent  and  Henry 
H»yt  for  tbe  apellants: 

The  motive  and  purpose  of  the  deed  of  1790 
are  disclosed  in  th^  recital  to  be  "  that  a  joint- 
ure should  be  made  to  tbe  said  Elizabeth,  in 
lieu  and  bar  of  all  claim  on  tbe  estate,  real  or 
personal,  of  the  said  Thomas  Law,"  and  "  for 
making  and  securing  a  full,  sufficient  and  just 
provision  for  said  Elizabetb  by  way  of  joint- 
ure." It  will  be  observed  by  the  latter  part  of 
the  deed,  that  said  Law  releases  tbe  claim  to  her 
maiden  property. 

There  is  no  intent  in  the  recital  to  provide 
anything  for  the  issue,  and  their  names  are  not 
even  mentioned  in  the  statement  of  the  induce- 
ments moving  to  tbe  settlement. 

In  deeds,  ue  preamble  will,  in  court  of  law, 
control  and  quanfy  the  terms  of  the  grant  in 
tbe  body  of  tbe  d^. 

Budd  V.  Brooke,  3  Gill..  234;  see,  also,  1 
Spence.  Eq. ,  685,  and  cases  there  cited. 

Courts  of  equity  apply  the  rules  of  legal  con- 
struction, to  final  deeds  of  marriage  settlements 
the  same  as  other  deeds. 

Netee  v.  Seott.  9  How.,  211;  3  How..  271;  2 
Spence,  Eq.,  181:  2  Story  Eq.,  983. 

This  is  a  covenant  to  said  Elizabeth  for  her 
maintenance  in  widowhood,  for  which  she 
alone  might  have  specific  performance  or  even 
an  action  of  law,  after  Mr.  Law's  death,  her 
right  to  the  covenant  being  only  suspended  by 
her  subsequent  intermarriage  with  the  cov- 
enantor. 

Atberley  on  Marriage  Settlements,  27  Law 
Lib.,  82,  note  1. 

As  to  the  exposition  of  the  law  touching 
.jointures,  and  the  construction  thereof,  see 
Atberley  on  Marriage  Settlements,  27,  Law 
Lib.,  501;  1  Bright  on  Husband  and  Wife,  ch. 
20,  sees.  2,  8,  6. 

"  There  is  no  inatance."  said  Lord  Alvanley, 
"  of  the  court  construing  words  contrary  to 
their  legal  import,  in  so  solemn  an  instrument 
as  a  marriage  settlement." 

Bayley  v.  M<m-i»,  4  Ves.,  794. 

This  deed,  according  to  legal  words,  is  but  a 
limitation  to  tbe  child  or  children  of  the  mar- 
riage, living  at  Law's  death,  and  if  but  one 
child  had  survived,  he  would  have  taken  the 
whole,  to  the  exclusion  of  more  remote  descend- 
ants, viz. :  grandchildren  by  a  deceased  child. 

For  tbe  leading  cases  in  which  the  term 
"issue  "was  qualified,  as  here  by  tbe  addition 
of  tbe  words  "  child  or  children,"  see  EOm  t; 
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SeOtf.  7  8im.,  858:  PmIy.  Catlou,  9  Sim.,  372; 
3Jannan,  8S8-860. 

Even  the  words  "  heirs  at  law  "  will  mean 
"children"   when -subsequently  explained  in 

th&t   86DBC 

2  Jarman,  14;  2  Fearue,  887;  S  Clark  &Fin., 
App.  Cas.,  606. 

Me»»r$.  J.  K.  Carlisle  and  B.  S.  Coxe. 
for  appellee: 

It  is  submitted  that  grandchildren  are  with- 
in the  intent  and  operation  of  the  ante-nuptial 
deed,  they   being   "  issue  of  the  said  mar- 


Pbe  general  intent  wouid  clearly  embrace 
them,  the  language,  "issue  of  the  said  mar- 
riage," clearly  extends  to  them.  It  is  apt, 
tecnnical  language,  in  a  deed  to  that  end. 

Lord  Mansfield,  in  OoodUtie  v.  Bailey,  Cowp., 
600,  thus  expresses  a  well-establisheid  princi- 
ple: "  The  rules  laid  down  in  respect  of  the 
constructions  of  deeds  are  founded  on  law,  rea- 
son and  common  sense;  that  they  shall  operate 
according  to  the  intention  of  the  parties,  if  by 
law  they  may;  and  if  they  cannot  operate  in 
but  one  form,  they  should  operate  in  tliat  which 
by  law  will  effectuate  the  intention." 

Upon  this  question  the  intention  is  decisive. 
The  integrity  and  completeness  of  the  instru- 
ment,likewi8e,  depend  upon  the  same  construc- 
tion; for  if  only  "children"  (in  the  narrow 
sense)  were  to  take,  then  there  is  no  limitation 
over,  on  the  failure  of  such,  at  the  death  of 
Mr.  and  Mrs.  Law,  but  only  on  the  failure  of 
"  issue  of  said  marriage  "  at  that  time. 

In  Wylli  V.  Btaehman,  1  Ves.,  8r  ,  196,  the 
same  question  arises  upon  the  construction  of  a 
volunteer  settlement.  Lord  Hardwicke  held 
that  the  word  "issue"  included  children, 
grandchildren,  and  that  the  word  "children" 
following  it,  had  a  coextensive  meaning,  and 
this  upon  reasons  applicable  to  the  present 
case,  and  upon  authority  citing  WUd's  case,  6 
Rep.,  17;  Bend.,  80:  3  Vern..  106.  &c. 

This  case  of  Wj/th  v.  BUtckman  is  quoted 
with  approbation,  and  relied  on  by  Lord  Mans- 
field in  the  case  of  Doe,  «fte.,  v.  Lord  George 
CatendMi,  4  D.  &  E.,  743.  See,  also,  Griffith 
v.  Hwnruon,  4  D.  &  E.,  749,  and  the  cases 
cited  in  those  above  referred  to. 

Mr.  Justice  Grier  delivered  the  opinion  of 
the  court : 

James  Adams,  the  appellant,  whose  account, 
as  executor  of  Thomas  Law,  deceased,  was  the 
subject  matter  of  the  decree  below,  excepts  to 
It  for  the  allowance  of  the  two  following 
itenis: 

1.  The  claim  of  Lloyd  N.  Rogers,  as  admin- 
istrator of  Eliza  P.  Custib,  the  wife  of  the  tes- 
tator, amounting  to  the  sum  of  |29,249.83. 

2.  A  claim  of  Edmund  and  Eleanor  Rogers, 
grandchildren  of  Thomas  Law  and  Eliza, 
amounting  to  4:66,154.84. 

I.  As  the  court  is  vcjually  divided  as  to  the 
legality  of  the  first  item,  the  decree  must 
stand  altlrmed  as  to  that  amount,  without  fur- 
ther remark. 

II.  The  claim  of  the  grandchildren  will  re- 
quire more  extended  notice. 

This  claim  is  founded  on  certain  marriage 
articles,  executed  between  Thomas  Law,  of  the 
first  part,  Elizabeth  Park  Custis,  of  the  second 
part,  and  James  Barry,  of  the  third  part,  on 
1»0 


the  19tb  of  March,  1796.  The^  recite  that  a 
marriage  is  intended  between  said  Thomas  and 
Elizabeth,  and  that  "  it  is  the  wish  and  design 
of  the  parties  that  a  Jointure  should  be  made 
to  the  said  Elizat>eth,  in  lieu  and  bar  of  all 
claim  on  the  estate"  of  said  Thomas,  &c.,  &c.  < 
In  consideration  of  the  marriage  portion  money, 
&c.,  the  said  Law  conveys  certain  real  estate 
"to  the  said  James  Barry,  his  heirs  and  as- 
signs, forever,  upon  the  trusts  and  to  and  for 
the  uses,  intents  and  purposes  following;  that  is 
to  say:  for  the  use  of  the  said  Thomas  Law,  his 
heirs  and  assigns,  until  the  solemnization  of  the 
said  intended  marriage,  and  afterwards  to  per- 
mit and  suffer  him,  the  said  Thomas  Law,  to  re- 
ceive all  the  issues  and  profits  of  the  said  lands 
and  premises,  during  the  term  of  his  natural 
life,  for  his  own  use:  and  immediately  after 
the  decease  of  the  said  Thomas  Law.  m  case 
the  said  Elizabeth  Park  Custis  shall  survive 
him.  her  intended  husband,  that  she,  the  said 
Elizabeth  Park  Custis,  shall  have,  accept  and 
receive  the  issues  and  profits  of  the  said  lands 
and  premises,  for  and  during  the  term  of  ber 
natural  life,  to  and  for  her  own  use  and  benefit ; 
but  in  case  the  said  Elizal)eth  shall  depart  this 
life  in  the  lifetime  of  the  said  Thomas  Law, 
leaving  issue  of  the  said  marriage,  one  or  more 
children  then  living,  then  from  and  immediate- 
ly after  the  decease  of  the  said  Thomas  Law, 
upon  trust  for  the  child  or  children  of  the  said 
intended  marriage,  to  \>e  equally  divided  be- 
tween them,  if  more  than  one;  to  have  and  to 
hold  the  same  lands  and  premises,  as  tenants 
in  common  in  fee  simple,  share  and  share 
alike;  and  if  only  one  child,  then  to  such 
child,  his  or  her  heirs  and  assigns  forever;  but 
in  case  there  shall  be  no  issue  of  said  marriage, 
then  upon  the  death  of  the  said  Thomas  Law 
and  Elizabeth  Park  Custis.  and  the  survivor  or 
survivors  of  them,  to  revert  back  to  the  said 
Thomas  Law.  his  heirs  or  assigns,  or  subject 
to  l>e  disposed  of  by  him  by  last  will  and  tes- 
tament, or  other  deed,  as  he  may  judge 
proper." 

The  marriage  between  the  parties  was  sol- 
emnized in  the  same  year.  Afterwards  (in 
1800),  Mr.  and  Mrs.  Law  joined  in  another 
deed,  sulwtituting  Thomas  Peters  as  trustee  in- 
stead of  Barry,  and  other  property  in  place  of 
that  conveyed  to  Barry,  but  subject  to  the 
conditions  and  limitations  of  the  marriage  arti- 
cles. And  again,  in  1802,  another  change  was 
made  in  the  property,  subject  to  the  same  lim- 
itations. The  daughter  and  only  child  of  this 
marriage  intermarried  with  Lloyd  N.  Rogers, 
and  died  before  her  mother,  leaving  children, 
the  claimants,  Edmund  and  Eleanor  Rogers. 
Mrs.  Law  died  in  1832,  and  the  testator  in 
1»84. 

The  only  question  for  our  decision  is, 
whether  the  grandchildren. Edmund  and  Elean- 
or Rogers.,  took  anything  by  the  deed  of  set- 
tlement. 

It  is  clear,  from  the  face  of  this  deed,  that  it 
is  an  executed  marriage  settlement,  and  tliat 
it  must  be  expounded  on  legal  principles  ap- 
plicable to  other  deeds.  Limitations,  either  of 
legal  or  equitable  estates,  receive  the  same 
construciion  in  a  court  of  equity  as  in  courts 
of  law.  "In  executed  trusts,  whether  by  deed 
or  will,  the  rule  of  law  must  prevail,  and  the 
appareot  intuition  mutt  give  way  to  Uiese  fun- 
is C.  8. 
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dAmentHt  rules  which  for  ages  have  served  as 
landmarks  ia  the  disposiiion  of  property."  3 
Bpence's  £q.,  181. 

The  trustee  in  this  deed  had  no  duty  to  per- 
form; and  as  the  estate  is  not  limited  to  his  own 
use,  the  trusts  are  but  uses,  and  are  executed 
as  sach  by  the  statute.  The  object  and  purpose 
declared  by  the  parties  are,  to  secure  a  jointure 
to  the  intended  wife  in  lieu  and  bar  of  dower, 
and  to  release  the  marital  rights  of  the  husband 
over  the  separate  ^tate  of  the  wife,  in  posses- 
sion and  expectancy.  The  settled  property  be- 
loDged  entirely  to  the  husband.  The  estate 
limited  to  the  wife  is  contingent  on  her  surviv- 
ing her  husband,  in  whom  an  estate  for  life  is 
amolutely  vested.  If  the  life  estate  of  the  wife 
should  vest  by  the  contingency  of  her  suryiv- 
onbip,  there  is  no  provision  for  the  children  or 
iraue  of  the  marriage,  and  the  fee  reverts  to  the 
right  heirs  of  the  husbaud.  The  estate  limited 
to  the  children  of  Mrs,  Law  is  a  contingent  re- 
mainder depending  on  the  event  that  Mrs.  Law 
shall  "depart  this  liie  in  the  lifetime  of  said 
Thomas  Law,  leaving  issue  of  said  marriage, 
one  or  more  children  then  living,"  &c. 

Does  this  description  include  grandchildren? 
We  think  it  does  not. 

The  word  "  issue  "  is  a  general  term,  which, 
if  not  qualified  or  explain^,  may  be  construed 
to  include  grandchildren  as  well  as  children. 
But  the  le^  construction  of  the  word  "chil- 
dren" accords  with  its  popular  signification, 
namely :  as  designating  the  immediate  offspring. 
See  Jarman  on  Wills,  51.  It  is  true,  in  the 
construction  of  wills,  where  greater  latitude  is 
allowed,  in  order  to  effect  the  obvious  intention 
of  the  testator,  grandchildren  have  been  al- 
lowed to  take,  under  a  devise  "  to  my  surviv- 
ing children."  But  even  in  a  will,  this  word 
wul  not  be  construed  to  mean  grandchildren, 
unless  a  strong  case  of  intention  or  necessary 
implication  requires  it.  Hence  it  is  decided 
that  a  power  of  appointment  to  children  will 
not  authorize  an  appointment  to  grandchildren. 

Bobinmm  t  HardeaMe,  2  Bro.  Ch.,  844;  4 
Kent's  Com.,  345. 

In  Betvt*  V.  Brymer,  it  is  said  by  Lord  Al- 
vanley  that  "children  may  mean  grandchildren 
when*  there  can  be  no  other  construction,  but 
not  otherwise."    4  Ves.,  697. 

The  declared  object  of  this  deed  is  jointure, 
not  a  settlement  for  the  issue  of  the  intended 
marriage;  for  there  is  no  provision  made  for 
them  in  case  the  wife  should  survive  the  hus- 
band. The  contingency,  also,  on  which  this  re- 
mainder depends,  is  not  the  leaving  issue  gen- 
erally of  the  marriage;  but  the  "issue  to 
whom  the  estate  is  limited  are  described  and 
defined  to  be  "one  or  more  children  living,"  to 
be  equally  divided  between  them  if  more  than 
one,  and  "if  only  one  child,  to  such  child,  his 
heirs,"  Ac.  There  is  no  provision  for  the  issue 
of  deceased  children,  or  for  grandchildren,  un- 
der any  circumstances.  The  parties  have  care- 
fully defined  what  they  mean  by  "  issue,"  and 
the  court,  in  construction  of  their  solemn  deed, 
have  no  right  to  distort  its  plain  meaning,  to 
meet  contingencies  not  provided  for.  It  is  an 
ancient  and  well-settled  rule  of  construction, 
that  "where  a  deed  speaks  by  general  words 
and  afterwards  descends  to  special  word),  if  the 
nwdal  words  agree  tottaegeneralworda.the  deed 
■iuU  be  intended  aooonlii^  to  (he  ipeclal  word* ; 
SMnHow. 


for,  if  the  general  words  should  stand  without 
any  qualification,  the  special  words  would  be 
altogether  void,  and  of  no  effect. "    8  Rep. ,  807. 

Hence,  in  the  construction  both  of  wills  and 
deeds,  where  the  instrument  has  not,  so  care- 
fully as  in  the. present  case,  limited  the  word 
"  issue"  to  children  living.  &c.,  but  where  the 
term  is  used  without  qualification,  and  is  in  an- 
other part  of  the  same  instrument  supplied  by 
the  word  "child,"  or  children,"  as  a  synonym, 
the  courts  have  uniformly  restrained  its  signifi- 
cation to  children.  Thus,  in  Carter  v.  BentaU, 
2  Beav.,  557,  where  the  devise  was  a  moiety  to 
"  issue  "  of  his  daughter,  and  if  only  one  child, 
then  to  such  one  child,  and  the  trustee  was  or- 
dered to  lay  out  the  dividends  in  the  mainte- 
nance of  such  "issue,"  Lord  Langdale,  M.  R., 
held  that  the  word  "issue  "  was  thus  explained 
by  the  testator  to  mean  "children." 

In  the  case  of  Loteday  v.  Sopkinit,  Ambler, 
273,  it  was  held  that  grandchildren  were  not 
entitled  under  a  bequest  to  "heirs,"  becatist 
the  term  appeared,  by  the  context  of  the  will, 
to  be  used  in  the  sense  of  "children." 

In  8u>{fl  v.  Swift,  8  Sim.,  168,  by  marriage 
articles  the  jointure  property  was  limited,  after 
the  death  of  the  survivor,  on  the  "  issue  "  of  tht 
marriage  living  at  the  death,  in  equal  6hare  if 
more  than  one,  and  if  but  one,  to  go  to  such 
"  child."  The  only  child  of  the  marriage  died 
before  the  contin^ncy,  leaving  a  child.  It 
was  held  that  "issue"  was  to  be  construed 
"child,"  and  the  legacy  did  not  vest  in  the 
grandchild. 

It  would  lead  to  too  great  prolixity  to  exam- 
ine particularly  the  very  numerous  cases  in 
which  similar  language  has  received  the  same 
construction.  A  reference  to  a  few  mure  di- 
rectly in  point  will  suffice. 

Fitzgerald  V.  Field,  1  Russ.,  480;  Needham  v. 
Smith,  4  Russ.,  318;  lUdgeroay  v.  MunkUtriek, 

I  Dru.  &  War.,   84;  Ptd  v.  GaOmB,  9  Sim.,  . 
873;  Jenning*  v.  Newman,  10  Sim.,  228;  Taw- 
ney  v.  Ward,  1  Beav.,  563;   Winn  v.  Fenwiek, 

II  Beav..  438;  CampbM  v.  Sandys,  1  Sch.  & 
Lef.,  281. 

Being  of  opinion,  therefore,  that  the  ^^and- 
children  took  nothing  under  the  limitations  of 
the  deed  of  marriage  settlement,  the  decree  of 
the  court  below  is  reversed  as  to  the  allowance 
of  ^66,154.84,  made  to  Edmund  and  Eleanor 
Rogers,  and  afilrmed  as  to  the  residue;  and  the 
record  remitted  with  directions  to  make  distri- 
bution accordingly. 

Decreed  oMordingly,  and  that  the  eo»t»  in  thit 
court  be  paid  out  of  the  fund. 

Subsequently,  the  appellants,  having  made  a 
motion  so  to  amend  their  decree,  and  the 
mandate  thereon,  as  to  declare  that  the  grand- 
children of  the  testator,  Thomas  Law,  by 
reason  of  their  election  and  renunciation  as 
shown  in  the  interlocutory  decree  of  the  Cir- 
cuit Court,  are  not  entitled  as  legatees  of  said 
testator  to  participate  in  the  distri^u'ion  of  the 
fund  in  controversy, 

Mr.  Juttiee  IfLeaA  announces  the  decision 
thereupon  as  follows: 

"  The  court  hold  that  the  pleadings  in  the 
case  do  not  embrace  the  point  stated  in  the 
above  motion.  The  heirs  referred  to,  the  chil- 
dren of  Mrs.  Rogers,  having  relinquished  all 
claim  under  the  will,  and  claimed  under  the 
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deed  of  settlement,  the  court  held,  ihev  were 
not  entitled  to  any  part  of  the  estate  under  the 
deed  of  settlement,  on  a  construction  of  that  in- 
strument. Under  these  circumstances,  whether 
they  can  claim  as  distributees  of  the  general  es- 
tate, is  a  question  not^considered  by  the  court. 
The  motion  is  therefore  overruled. 

8.  C,  16  How.,  144. 

ated— 10  How..  SS9 ;  1  Black.,  OB :  6  Saw.,  400. 


THE  8TKAMB0AT  NIAGARA.,  her  Tackle. 
&c..  THE  EAST  RIVER  STEAMBOAT 
ASSOCIATION,  Otaim'tt,  App'tt, 

V. 

JOHN  VAN  PELT,iMa8ter  of  the  Steamboat 
Clbopatra,  and  the  NORWICH  AND 
WORCESTER  RAILROAD  COMPANY, 

Owners,  &c. 

Appeal  dismissed  on  settlement  and  stipulation. 
Argued  Feb.  IS,  1866.      Decided  Feb.  16,  1866. 

APPEAL    from  the  Circuit  Court  of   the 
United  States  for  the  Southern  District  of 
New  Yorlt. 

Mr.  Hamilton  for  appellants.  Mr.  Mftrah 
for  appellees.   ' 

Mr.  Chief  Juttiee  Taney  made  the  follow- 
ing order  in  this  cause:    Feb.  16,  1855. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
New  York,  and  it  appearing  to  the  court  here, 
by  stipulation  on  file  signed  by  the  counsel  of 
the  respective  parties,  that  the  matters  in  con- 
troversy had  lieen  agreed  and  settled  between 
them,  and  that  the  case  should  be  dismissed 
without  costs  to  either  party  as  against  the  other ; 
it  is  thereupon  now  here  ordered  and  decreed 
by  the  court,  that  this  cause  l>e,  and  the  same 
is  hereby  dismissed,  and  that  each  party  pay 
their  own  costs  in  this  court. 


JAMES  RHODES,  Oomift  «fe  App't, 

V. 

WILLIAM  B.  FARMER,  WILLIAM  FEL- 
LOWS, AND  CORNELIUS  FELLOWS. 
(See  8.  C,  IT  How.,  464-468.) 

Creditor' »  bill — what  reached  by — dimiiwal  tuith 
cost*,  when. 

Complainant,  In  creditor's  blll.olalmed  that  a  judg- 
ment wbicb  be  alleged  was  owned  by  one  of  tbo  de- 
fendants sbould  be  assigned  to  bim,  and  that  big 
judicm»nt  was  a  lien  tbereon.  Tbo  Judgment  was 
a8sli;aed  to  doruDdmit  upon  the  terms  and  consid- 
eration that  be  sbould  pay  to  tbe  assignor  three 
fuurtbs  ot  the  amount  collected  thereon,  less  oosis, 
and  to  enable  defendant  to  use  it  in  a  suit  as  a  set- 
off. 

Held  that  complainant's  Judgment  was  no  llenon 
tbo  assigned  Judgment,  and  he  could  reach  only 
tbe  equitable  luterest  o(  bis  debtor,  which  was  one 
fourth,  thurelD. 

And  as  one  I'ourtb  of  the  assigned  Judgment  was 
paid  to  complainant  before  the  decree,  tbe  de- 
cree of  the  court  below,  dlsmtaiag  the  bill  wltb 
ooats,  was  correct. 


Having  received  Us  debtor's  equity  In  tbe  a*- 
slgned  Judgment,  the  complainant  can  claim  noth- 
ing more. 

Argued  Feb.  6,  1865.        Decided  Feb.  16, 1856. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  Northern  District 
of  Mississippi, 
The  case  is  stated  by  the  court. 
Mr.  P.  PUUipa,  for  appellants: 
It  is  evident  that  there  was  an  absolute  as- 
signment or  sale,  the  purpose  of  the  transfer 
being  to  enable  Farmer  to  use  the  judgment  as 
a  set-off,  for  no  one  could  so  use  it  but  an  ab- 
solute owner. 

1  Pothier  on  Obi.,  416:  Barb,  on  Set-off, 
87-58;  7  Cow.,' 469,  481;  1  Paige,  289. 

The  assignment  being  absolute  on  its  face, 
evidence  was  inadmissible  to  show  that  such  s 
transfer  was  not  intended,  more  especially  as  it 
is  confessed  that  the  transfer  was  to  enable  tbe 
transferee  to  commit  a  fraud  upon  the  law. 

6  Ohio,  197. 

On  a  bill  for  specific  performance  it  is  ad- 
mitted that  parol  evidence  may  be  offered  to 
show  that  the  writing  does  not  express  the  real 
intent  of  the  parties. 

8  Oreenl.  Er..  868,  noU. 

Here  there  is  no  mistake,  accident  or  fraud 
in  the  execution  of  the  instrument.  It  ia  con- 
ceded that  tbe  design  was  to  invest  tbe  party 
with  a  legal  title. 

>1  Story  Eq.,  sees.  118,  114,  116;  1  Pet.,  16; 
8  Greenl.  Ev.,  868. 

This  is  not  a  bill  for  specific  performance,  bat 
for  condemning  assets  that  cannot  be  made  sub- 
ject to  an  execution  at  law. 

There  was  error  in  decreeing  costs  against  the 
complainant.  In  the  exercise  of  discretion  up- 
on this  subject,  the  court  is  governed  by  "gen- 
eral rules  and  former  precedents." 

Goodall  V.  Whetmore,  2  Hagg.  Ecc.,  874 

Appeal  will  not  lie  for  costs  only,  but  when 
the  question  of  costs  is  connected  with  a  sub- 
stantial ground  of  appeal,  the  party  may  suc- 
ceed with  the  former  question,  though  he  fail 
with  the  latter. 

Atfy-Oen.  v.  Butcher,  4  Russ.,  180. 

A  court  of  equity  would  not  entertain  a  bill 
by  Fellows  to  rescind  the  assignment 

2  Story  Eq.,  sec.  697. 

The  agreement  set  up  is  champertoua. 

6  Story  Eq.,  sec.  1049. 

Mr.  Oeorg^e  VL  Bibb  for  appellees. 

Mr.  JuKtice  Meliean  delivered  tbe  opinion 
of  the  court: 

This  is  an  appeal  in  chancery  from  the  Dis- 
trict Court  of  the  United  States  for  ttie  North- 
ern District  of  MisaiuippL 

Rhodes,  the  compUinanl, '  recovered  two 
judgments  in  1660  against  Snced,  Wright, 
James  E.  Farmer,  and  William  B.  Farmer,  in 
the  District  Court — one  for  the  sum  of  $1,808.- 
68,  the  other  for  |8,179.10— on  which  execu- 
tions were  issued  and  returned  nuUa  bona. 
Prior  to  this,  W.  &  0.  Fellows,  in  the  name  of 
McKewen,  King  &  Co.,  had  recovered  a  judg- 
ment against  James  Strong  and  others,  for  $8,- 
987.75,  in  the  same  court;  and  Strong,  with 
the  view  of  placing  hia  property  beyond  the 
reach  of  the  judgment,  conveyed  it  (o  his  wife. 
This  ooavayaDoe,  on  aa  issue  being  made. 
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onder  the   pracUcs   of  Miasigsippi,   was  set 
aside. 

lo  tlie  trial  of  the  above  issue,  the  complain- 
ut  states  it  appeared  in  proof  that  William  B. 
Ftrmer  was  the  owner  oi  the  judgment  against 
Mrong  and  others,  it  having  been  assigned  to 
him  by  W.  &  C.  Fellows;  and  the  complain- 
ant alleged  that  his  judgment  agajast  Farmer, 
being  unsatisfied,  was  a  lien  in  equity  upon  the 
hitereat  of  William  B.  Farmer  to  the  judgment 
assigned  to  him.  And  the  complainant  prayed 
that  said  jad^ment  might  be  held  by  Farmer 
and  W.  &  C.  Fellows,  subject  to  his  judgments, 
and  that  they  might  be  enjoined  from  praying 
it  over,  <fcc. 

William  B.  Farmer,  in  his  answer,  admits 
that  the  judgments  i^N^^t  bim  had  been  ob- 
tained, and  that  executions  on  them  bad  been 
returned  nulla  bona.  He  denies  that  the  judg- 
ment against  Strong  was  ever  sold  to  him ;  but 
he  states  that,  in  Im8,  being  sued  for  a  large 
debt,  which  he  supposed  to  belong  to  Strong, 
and  wishing  to  procure  a  setoff,  he  applied 
lo  W.  &  C.  Fellows  for  the  control '  of  said 
jodgment,  offering  to  pay  them  three  fourths 
of  the  amount  that  he  might  realize  of  the 
judgment  should  he  be  able  to  use  it  as  a 
Kt'off.  which  was  agreed  to  by  them:  and  that 
he  executed  a  penal  Dond,  to  pay  to  the  said  W. 
A  C.  Fellows  three  fourths  of  the  amount  so 
lecovered  on  their  judgment. 

Defendant  also  states  that  the  complainant 
received  from  James  E.  Farmer,  a  co-defend- 
ant, a  sum  of  money,  on  the  receipt  of  which 
be  teleased  the  judgments;  and  the  defendant 
submits,  whether  such  release  does  not  exoner- 
ate the  other  defendants. 

He  also  states  that  he  had  made  a  verbal  as- 
signment of  the  judgment  to  William  Cathron, 
as  an  attorney,  for  collection,  and  he  submits 
whether  the  judgment  can  be  made  liable  by 
the  complainant  to  the  satisfaction  of  his  judg- 
ments. Uther  matters  are  set  up  in  the  answer, 
and  he  prays  that  the  answer  may  be  considered 
a  cross-bill,  &c. 

The  condition  of  the  penal  bond,  given  to  W. 
&  C.  Fellows,  stated  that  they  had  transferred 
to  Farmer  the  judgment  against  Strong  et  cU., 
for  the  sum  f8,U37,  subject  lo  credits  of  about 
|763.  Now,  if  the  saia  obligors  shall  pay  lo 
W.  &  C.  Fellows,  or  their  assigns,  in  two  equal 
inMallments,  on  the  37th  of  January,  1849,  and 
on  the  37tb  of  January,  1050,  three  fourths  of 
the  amount  which  may  be  secured  or  realized 
b>said  Farmer  out  of  said  judgment,  bearing 
ulereet  at  six  per  cent.,  deducting  costs  and  at- 
torney's fees  which  may  be  incurred,  &c., 
then  the  obligation  to  be  void. 

In  their  answers,  W.  &  V.  Fellows  deny  that 
their  co-defendant,  WillUm  B.  Farmer,  is  the 
owner  of  the  whole  of  their  judgment  against 
Strong  and  others,  but  admit  that  he  has  an  in- 
terest of  one  fourth  part,  &c. 

During  the  pendency  of  this  suit,  the  follow- 
ing receipt  was  given  by  John  8.  Topp,  counsel 
tor  the  oompUinant: 

"June  0,  1053.  Keceived  of  Messrs.  Boston 
&  Steams,  $1,032.69,  being  the  one  fourth  part 
o(  the  balance  left  in  the  marshal's  hands,  in  the 
case  of  IK.  <£  U.  FellouM  v.  Utrong  et  ux., 
after  deducting  |700  for  fees,  a*  provided  for 
io  the  witliin  agreeineui." 

The  Diatriot  Ck^urt,  In  ito  decree,  nys:    "It 

BMlTilow 


app«kring  to  the  court  that  from  the  written 
admissions  of  Mr.  Topp,  solicitor  for  the  com- 
plainant, since  hie  filing  the  bill  in  this  cause, 
recovered  one  fourth  of  the  amount  of  the  judg- 
ment of  W.  &  G.  Fellows  v.  James  Strong  and 
Mary  A.  Strong,  hit  wife,  which  is  enjoined  in 
this  cause,  and  that  the  complainant  is  entitled 
to  no  further  relief  in  the  premises,  the  injunc- 
tion was  dissolved,  and  the  bill  dismissed  at  the 
complainant's  costs. 

The  Judgment  of  W.  «fe  C.  FelUnes  v.  Strong 
was  assigned  to  Farmer  without  condition,  and 
it  is  contended  that  parol  evidence  was  not  ad- 
missible to  alter  the  terms  of  the  assignment. 

There  is  a  good  deal  of  testimony  on  the  con- 
tract of  assignment.  Some  of  the  statements 
are  somewhat  conflicting,  but  they  are  recon- 
cilable; and  the  result  of  the  whole  is,  that  the 
assignment  was  made  of  the  judgment  to  enable 
Farmer  to  use  it  by  way  of  set-off  to  a  demand 
against  him  which  he  supposed  belonged  to 
Strong.  But  It  was  understood  that  Farmer 
should  have  one  fourth  of  the  amount  recov- 
ered from  Strong,  after  deducting  the  costs  for 
his  labor  and  trouble  in  collecting  the  money, 
and  for  the  payment  of  the  residue  of  the  judg- 
ment he  gave  bond  and  security. 

The  assignment  of  the  judgment  was  good  in 
equity,  and  though  absolute  on  its  face,  the 
bond  given  expressed  the  conditions,  and 
showed  that  Farmer's  interest  in  the  judgment 
against  Strong  extended  only  to  one  fourth  part 
01  it,  after  deducting  costs. 

The  bill  of  the  complainant  is  in  the  nature 
of  a  bill  for  a  specific  execution  of  the  assign- 
ment of  the  judgment,  and  in  such  a  case  parol 
evidence  is  admissible  to  rebut  or  explain  on 
equity.  But  the  penal  bond  given  to  W.  &  C. 
Fellows,  by  Farmer,  with  Brown,  as  security, 
suQiciently  explains  the  transaction. 

The  judginenta  obtained  by  the  complainant 
against  William  B.  Farmer  and  others  consti- 
tuted no  lien,  equitable  or  legal,  on  the  judg- 
ment against  Strong,  after  it  was  assigned  to 
Farmer:  and  no  relief  could  be  given  tp  the 
complainant  against  the  assigned  judgment, 
beyond  the  equitable  interest  of  Farmer.  He  is 
represented  to  have  been  insolvent  at  the  time 
the  decree  was  entered.  As  one  fourth  of  the 
judgment,  after  praying  costs,  was  paid  to  the 
complainant  before  the  decree,  we  think  that 
the  decree  of  the  District  Court,  dismissing  the 
bill  at  the  complainant's  costs,  was  correct. 

The  defendants  were  not  liable  to  pay  more 
than  one  fourth  of  the  judgment,  and  as  that 
amount  was  paid,  about  the  tine  it  was  col- 
lected on  the  judgment  against  Strong,  the  de- 
fendants were  not  in  default. 

There  is  no  evidence  of  a  payment  to  the 
complainant  by  James  £.  Farmer,  a  co-defend- 
ant of  William  B.  Farmer,  on  which  a  release 
of  the  judgments  was  executed  by  the  com- 
pUinant,  as  alleged  in  Farmer's  answer.  Nor 
is  there  any  ground  of  defense,  from  the  alleged 
verbal  agreement  with  Cathron,  who,  as  an  at- 
torney, was  employed  to  collect  the  judgment 
against  Strong. 

The  complainant,  l)oth  in  prosecuting  the 
suit  is  the  Uisrict  Court,  and  also  by  his  ap- 
peal  to  this  court,  sought  to  recover  the  whole 
amount  of  the  judgment  ag^ust  Strong,  or  at 
leatitso  much  ot  Has  would  satisfy  his  two  judg- 
ments a^inst  Farmer  and  others.  But  he  can  m 


Digitized  by 


Google 


47l-47« 


SXIFBma  OOTTBT  OF  TBI  URirKD  BVATBa 


Dbo.  Txrm, 


this  mode  of  proceeding  reach  only  the  equity  of 
his  judgment  debtor  in  the  assigned  judgment; 
and  having  received  that,  he  oan  claim  nothing 
more.  The  decree  of  the  District  C!ourt  is  af- 
firmed, at  the  costs  of  the  complainant. 
Deeaee  afflrmtd,  with  eoit*. 


Z^CHARY  PULLIAM,  Executor  of  Axob 

AuBRiTOM,  Plaintiff  in  Error, 

e. 

ALEXANDER  OSBORNE.  Administrator  of 
Samubl  Woodward. 

(See  S.  C,  IT  How.,  4Tl-tT6.) 

Execution — pnority  of  lien  at  between  State  and 
Federal  exeeuttom. 

Wbere  property  was  seued  and  sold  to  plaintiff 
by  a  sberiff  in  Alabama,  under  ezeoutlons  Issued 
from  tbe  state  courts,  upon  valid  judgments,  after 
the  te8t«  and  delivery  to  the  marshal  of  executions 
from  the  ITnlted  States  District  Court  asalnst  the 
same  defendant,  but  before  tbe  levy  of  the  last  ex- 
ecutions on  tbe  same  property;  held  that  tbe  pur- 
chaser uuder  tbe  executions  on  the  state  JudK- 
ments,  tbe  plaintiff,  could  hold  such  property  dis- 
obargred  of  all  claims  by  virtue  of  the  levy  of  tbe 
executions  from  the  District  Court. 

Tbe  Hen  of  an  execution  under  tbe  laws  of  that 
State  commences  from  tbe  deUvery  of  tbe  writ  to 
the  sheriff,  and  tbe  lien  in  tbe  court  of  the  United 
States  depends  on  tbe  delivery  of  the  writ  to  their 
officer. 

But  no  provision  Is  made  by  tbe  statutes  of  the 
state  or  United  States  for  the  determination  of  the 
priorities  between  the  creditors  of  the  respective 
courts,  state  and  federal. 

The  liens  were  consequently  oo-ordinate  or  equal : 
and  in  such  oas<«  the  tribunal  which  Otst  acquired 
possession  of  tbe  property,  by  the  slezure  of  Its  offi- 
cer, may  dispose  of  It  so  as  to  vest  title  in  the  pur- 
chaser dlschargred  of  tbe  claims  of  creditors  of  the 
same  irrade. 

Argved  Feb.  5.  1866.        Decided  FV).  16,  1866. 

TRANSFERRED  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  Dis- 
trict of  Alabama. 

The  defendant  in  error  obtained  a  judgment 
in  the  District  Court  of  the  United  titatee  for 
tbe  Middle  District  of  Alabama  against  Pulliam, 
at  the  May  Term.  1842.  On  the  lOtb  of  June, 
1842,  he  sued  out  an  execution  which  was  de- 
livered to  the  marshal  on  the  same  day,  and 
was  by  him  levied  Oct.  26,  in  the  same  year. 

Previously  to  the  rendition  of  this  judgment, 
viz. :  on  April  19,  1842,  two  judgments  were 
rendered  in  the  District  Court  of  Pickens 
County,  against  the  said  Pulliam,  on  which  ex- 
ecutions were  issued  on  May  4,  1842,  and  on 
the  same  day  delivered  to  the  sheriff,  who,  on 
July  4.  levied  on  certain  slaves,  bonds  being 
given  for  the  forthcoming  of  the  slaves  on  the 
first  Monday  of  Aug.,  18&,  which  bonds  were 
forfeited  and  so  returned.  Whereupon  execu- 
tions issued  on  Aug.  3,  in  the  same  year,  on 
the  same  bonds  against  Pulliam  and  his  sureties, 
were  on  the  same  day  delivered  to  the  sheriff, 
who,  on  Sept.  2,  levied  on  the  said  slaves  as  the 
property  of  Pulliam,  and  on  Oct.  8  sold  the 
same  at  public  auction  to  the  claimant,  herein, 
and  made  him  a  bill  of  sale  therefor.  Upon 
these  facts,  the  judge  instructed  tbe  jury  that 
Woodward,  the  plaintiff  in  execution,  had  a 
priority  of  satisfaction  for  bis  judgment  in  the 
court  of  the  United  States,  over  the  sitid  ese- 
U4 


cutions  from  the  State  Court,  and  the  iury 
found  against  tbe  complainant. 

Mr.  Oroorge  E.  Biidger,  for  tbe  plaintiff ' 
in  error: 

First.  The  lien  upon  the  slaves  created  by 
the  issue,  delivery  and  levy  of  the  first  execu- 
tions, fron.  the  State  Court, continued,  notwith- 
standing the  giving  of  tbe  forthcoming  bonds. 
The  slaves  were  still  in  etatodia  legis  and  not 
liable  to  slezure  under  another  execution  from 
another  court. 

Caperton  v.  Martin,  S  Ala.,  N.  8.  217;  Lanff- 
don  V.  Brumby,  7  Ala. ,  58 ;  Doremus  v.  Waiker, 
8  Ala..   194;  JBagan  v.   Lucom,  10  Pet.,  400. 

Second.  If  the  lien  of  the  first  issued  ex- 
ecutions, upon  the  judgments  in  the  State 
Court,  was  lost  by  the  taking  of  the  forthcom- 
ing bonds  and  surrender  of  the  slaves  to  the  de- 
fendant in  execution,  still  the  title  of  tbe 
claimants  was  valid. 

Where  there  are  several  authorities  equally 
competent  to  bind  the  goods  of  a  party  when 
executed  by  the  proper  ofllcer,  they  (the  goods) 
shall  be  considered  as  effectually,  and  for  all 
purposes,  bound  by  the  authority  which  first 
actually  attaches  upon  them  in  point  of  execu- 
tion, and  under  which  an  execution  shall  have 
been  first  executed. 

Payne  V.  Dretee,  4  East,  528;  Hagan  v.  Lu- 
ea».  above  cited. 

"  When  several  executions,  issuing  from  dif- 
ferent competant  courts,  are  in  tbe  hands  of 
different  officers,  then,  to  prevent  conflicls.  if 
the  ofl[lcer  holding  the  junior  execution  seizes 

f)roperty  by  virtue  of  it,  the  property  so  seized 
B  not  subject  to  the  execution  in  tbe  hands  of 
the  other  ofllcer,  although  first  tested." 

Jonet  V.  Judkim,  4  Dev.  &  At.,  VA. 

Where  the  same  oflBcer  is  charged  with  two 
or  more  executions,  it  is  his  duty  so  to  arrange 
the  processes  in  his  hands,  as  to  apply  the  pro- 
perty to  the  satisfaction  of  that  which  has  legal 
priority. 

But  if  an  actual  sale  has  been  made,  whether 
with  or  without  the  fault  of  the  officer  hold- 
ing the  executions,  the  title  of  tbe  purchaser  is 
valid,  and  the  goods  sold  are  not  liable  to  seiz- 
ure under  the  senior  execution. 

Smalleomb  v.  Buckingham,  1  Ld.  Raym., 
251;  nntchinton  v.  Johnston,  1  T.  R.,  729; 
Ryebot  V.  Peckham,  in  note,  731. 

Finally,  there  having  been  no  seizure  under 
the  execution  from  tbe  United  States  court,  on 
the  3d  August,  when  the  sberiff  made  his  levy, 
nor  when  be  made  his  sale,  on  the  Sd  of  Octo- 
ber; tbe  sheriff  had  a  right,  and  was  bound  to 
levy  and  sell,  and  if  he  bad  returned  nuUa  bona, 
he  would  clearly  have  been  liable  for  a  false  re- 
turn, and  consequently  the  purchaser  obtained 
a  good  title. 

Meitrt.  tag\9,  Clement*  and  Davidge 
for  defendant  in  error. 

Mr.  Justice  Campbell  delivered  the  opin- 
ion of  the  court: 

This  was  an  issue  in  the  District  Court  under 
a  statute  of  Alabama  (Clay's  Dig. ,  218  sees.  62, 
64),  for  the  trial  of  the  right  to  propertpr  taken 
under  an  execution  from  that  court,  in  favor  of 
tbe  appellee,  and  claimed  by  the  testator  of  the 
appellant,  as  belonginir  to  him,  and  not  to  tbe 
defendant  in  tbe  execution. 

It  appeared  on  tbe  trial  that,  at  tbe  delivery 
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of  the  execution  to  the  marshal,  in  favor  of  the 
appellee,  the  property  belonged  to  the  defend- 
ant, and  that  the  levy  was  made  before  the 
return  day  of  the  writ;  but  that  before  this 
levy,  the  property  had  been  seized  and  sold  to 
the  claimant,  by  a  sheriff  in  Alabama,  under 
executions  issued  from  the  state  courts,  upon 
valid  judgments,  after  the  teiU  and  delivery  of 
the  executions  from  the  District  Court. 

The  District  Court  Instructed  the  jury,  that 
a  sale  under  a  junior  execution  from  the  State 
Court  did  nut  devest  the  lien  of  the  execution 
from  ihe  District  Court,  and  that  the  writ 
mieht  be  executed,  notwithstanding  the  seizure 
and  sale  under  the  process  from  the  State 
Court. 

The  lien  of  an  execution,  under  the  laws  of 
that  State,  commences  from  the  delivery  of  the 
writ  to  the  sheriff,  and  the  lien  in  the  courts  of 
the  United  States  depends  upon  the  delivery  of 
the  writ  to  their  officer.  But  no  provision  is 
nuule  by  the  stattites  of  the  State  or  United 
States,  for  the  determination  of  the  priorities  be- 
tween the  creditors  of  the  respective  courts, 
state  and  federal.  They  merely  provide  for 
the  settlement  of  the  priorities  between  credit- 
ors prosecuting  their  claims  in  the  same  juris- 
diction. 

The  demands  of  the  respective  creditors,  in- 
the  present  instance,  were  reduced  to  judg- 
ments, and  the  officers  of  either  court  were 
vested  with  authority  to  seize  the  property. 

The  liens  were  consequently  co-ordinate  or 
equal,  and  in  such  cases,  the  tribunal  which 
first  acquires  possession  of  the  property,  byselz- 
Dre  of  its  officer, may  dispose  of  it  so  as  to  vest  a 
title  in  the  purchaser  discharged  of  the  clatmsof 
creditors  of  the  same  grade. 

This  court  applied  this  principle  ( WiUtamt  v. 
Benediet,  8  How.,  107)  to  determine  between 
jodgment  creditors  in  a  court  of  the  United 
States,  and  an  administrator  holding  under  the 
orders  of  a  probate  court  of  a  state;  in  Wit- 
tsall  V.  Simpton,  14  How.,  02,  in  favor  of  a  re- 
ceiver holding  under  the  appointment  of  a 
court  of  chancery  of  a  state  and  a  judgment 
creditor;  in  Pealey.  Phippt,  14  How.,  888,  io 
favor  of  a  trustee  in  posession  under  the  order 
of  a  county  court,  against  such  a  creditor;  and 
in  Uagan  v.  Lueat.  iO  Pet. ,  400.  between  exe- 
cution creditors  issuing  from  state  and  federal 
jurisdiction.  The  same  principle  has  been  ap- 
plied in  several  state  courts  in  favor  of  the  pur- 
chasers at  judicial  sales  of  steamboats  and  other 
crafts  subject  to  liens  in  the  nature  of  admiralty 
liens;  Steamboat  Bover  v.  Stilei,  5  Black..  488, 
Steamboat  Haritan  v.  Smith,  10  Mo.,  527:  19 
Ala.. 738;  and  is  recognized  in  the  courts  of  com- 
mon law  and  admiralty  in  great  Britain.  4  East, 
623;  2  Wms.  Ex'rs,  888;  The  Saracen,  2  W. 
Rob. 

Id  Alabama  the  bonafidt  purchaserat  a  judi- 
cial sale,  made  to  enforce  a  statutory  lien, 
takes  the  property  discharged  of  liens  of  the 
same  discription,  whether  the  subject  of  the 
sale  be  land  or  personal  property. 

Wood  V.  Gary,  5  Ala.,  48;  12  Ala..  838,  11 
Ala.,  426. 

The  propriety  of  the  rule  is  fully  vindicated 
by  the  statement  in  Hagan  v.  Lueai,  10  Pet., 
400,  where  this  court  says:  "  A  most  injuri- 
ous conflict  of  jurisdiction  would  be  likely  often 
to  arin  between  the  federal  and  ttate  oourtt,  if 
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the  final  process  of  the  one  could  be  levied  on 
property  which  had  been  taken  by  the  process 
of  the  other.  The  marshal  or  the  sheriff,  as  the 
case  may  be,  acquires  by  a  levy,  a  special  prop- 
erty in  the  goods.and  may  maintain  an  action  for 
them.  But  if  the  same  goods  may  be  taken  in 
execution  at  the  same  time,  by  the  marshal  and 
the  sheriff,  does  this  special  property  vest  in 
one  or  the  other,  or  both  of  them  ?  No  such 
case  can  exist;  property  once  levied  on  re- 
mains in  the  custody  of  the  law,  and  it  is  not  lia- 
ble to  be  taken  by  any  other  execution  in  the 
hands  of  a  different  officer,  and  especially  an 
officer  acting  under  a  different  jurisaiction, " 

T?u  iuttnietion  of  the  Dittriet  Court  iserrone- 
out.  and  it*  judgment  it  therefore  reverted,  and 
eaute  remanded. 

Clted-20  How.,  596;  3  Banlc.  Reg.,  18S;  8  Bank. 
Beg.,  635;  8  War.,  143: 1  Bias.,  270 ;  10  Bi«s.,  t98 ;  2  Curt. 
416;  2  MeC.,  448;  2  Woods,  428 ;  47  Ind.,  83 ;  Woods, 
327. 


JAMES  STEVENS,  App't, 

V. 

ROYAL     GLADDING     and     ISAAC    T. 
PROUD. 

(See  8.  C.  17  How.,  447-456.) 

Copyright — tale  of  plate  doet  not  carry  right  to 
print  from  itr—fotfeUurea  not  decreed  in  equi- 
table aetiont— account  of  profile  decreed. 

There  would  be  great  dllBculty  in  aHseotlDff  to 
the  proposition  that  patents  and  copyrights,  held 
under  toe  laws  of  the  tJoltwl  States,  are  subject  to 
seizure  and  sale  on  execution.  But  no  opinion  Is 
expressed  by  the  court  on  thia  point. 

The  right  to  priat  and  publish  a  map  which  has 
l>een  copyrighted,  does  not  pass  to  the  purchaser 
on  execution  sale  of  the  copper  plate  on  which  It 
is  printed. 

The  right  to  print  and  publish  is  not  annexed  to 
the  plate,  nor  parcel  of  It,  and  docs  not  pass  by  sale 
of  it.  If  the  purchaser  has  not  also  acquired  the 
right  to  print  the  map,  he  cannot  use  the  plate  fur 
that  purpose. 

Ill  an  equitable  action  complainant  cannot  have 
a  deore«  for  the  penalties  Imposed  by  sec.  7  of  the 
Act  of  February  3, 1831,  to  wit :  the  forfeiture  of 
the  printed  ooples,  and  one  dollar  for  each  sheet  un- 
lawfully  printed. 

There  Is  nothing  in  the  Act  of  1810  which  extends 
the  equity  powers  of  the  courts  to  the  adjudication 
of  forfeitures. 

But  defendant  Is  entitled  to  a  decree  for  an  ac- 
count of  the  profits  received  by  defendant  from 
sales  of  the  map.  This  Is  incident  to  the  right  to  an 
Injunction  In  copy  right  and  patent  right  cases. 

Argued  and  tub..  Jan.  30,  1855.     Decided  Feb. 
19,  1865. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  ot 
Rhode  Island,  dismissing  the  bill  of  the  com- 
plainant with  costs. 

The  case  is  stated  by  the  court. 

Mr.  itLtaam  Stevena  for  himself. 

Mr,  Samuel  Amea  for  the  appellees. 

The  bill  in  this  case  was  filed  in  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Rhode  Island,  by  the  plaintiff  in  error,  to  re- 
strain the  defendants  from  printing  and  publish- 
ing  a  map  of  that  State. 

The  bill  was  dismissed  by  the  court  below 
under  circumstances  recited  in  the  decree,  s 
portion  of  wUch  is  here  given:    "  The  court 
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differ  in  opinion  as  to  tbe  effect  of  the  sale  of 
the  copper  plate,  but  agree  that  injunction 
cannot  issue  without  a  return  of  the  money 
pidd  for  the  plate." 

This  cause  having  been  beard  on  the  bill, 
answer,  and  other  pleadings  therein,  and  the 
complainant  having  refused  to  return  the  price 
of  the  plate  of  the  map  in  question  as  required 
by  the  court: 

"It  is  now, on  motion  of  the  respondents, 
and  by  consideration  of  the  court,  ordered,  ad- 
judged and  decreed,  that  the  said  bill  be,  and 
the  same  is  hereby  dismissed,  with  costs." 

A  further  statement  of  the  case  appears  in 
tbe  opinion  of  the  court.  See,  also,  Steeeni  v. 
Cady,  14  How.,  538,  a  case  involviag  tbe  same 
title  now  asserted  by  the  defendants  in  this 
case. 

Mr.  3»aa»mStw9nm,in per»tmam: 

It  is  immaterial  how.or  where.or  from  whom 
these  respondents  obtained  these  maps  for  sale; 
it  is  the  publishing,  tbe  exposing  to  sale,  the 
selling  of  these  maps  without  the  author's  con- 
sent, which  constitutes  the  violation  of  the 
coprright. 

The  allegations  of  these  respondents  in  their 
answer  to  the  complainant's  bill  is  that  "they 
received  and  sold  these  maps  under  the  right  of 
Isaac  H.  Cady,  to  make  and  print  and  sell  the 
same,"  which  right  the  highest  judicial  tribunal 
of  the  country,  the  Supreme  Court  of  the  Unit- 
ed States,  has  recentlV  decided  liad  not  been 
legally  acquired.     14  How.,  628. 

Mr.  Samnel  Amea.  for  appellees:  _ 

1st.  The  7th  section  of  the  Act  of  Congress, 
approved  February  8,  1881,  entitled  "  An  Act 
to  amend  the  several  Acts  respecting  copy- 
ri^hte  "  (4  U.  8.  Stat,  at  L.,  438),  inflicting  for- 
feiture and  penalties  upon  those  who  sell  any 
map,  &c.,"  without  the  consent  of  the  propri- 
etor or  the  proprietors  of  the  copyright  thereof, 
first  obtained  in  writing,  signed  m  the  presence 
of  two  credible  witnesses,"  applies  only  to  per- 
sons claiming  the  right  of  sale  by  act  of  parties, 
and  not  to  those  claiming  and  proving  such 
right  by  act  or  operation  of  law. 

4.  U.  S.  Stat,  at  L..  sec.  1,  p.  435:  He»»e  v. 
Stevengon,  8  Bos.  &  P.,  586,  578;  BUKcam  v.  El- 
gee.  1  C.  &  P.,  558;  8.  C,  11  Eng.  C.  L.  R, 
468;  8.  C.  in  error,  6  B.  &  C,  169;  8.  C,  13 
Eng.  C.  L.  R.,  133;  Cartwright  v.  Amatt,  2 
Bos.  &  P.,  43;  Sawin  et  al.  v.  Ovild,  1  Gall., 
486;  Wilton  v.  Houneau.i  How.,  648;  Webster 
on  Pat.,  21,  22,  23,  82,  N.  N. ;  Godson  on  Pat. 
and  Copyright.  2d  ed.,  219,  221,  377,  430;  2 
Benouard  traite  det  droit*  d'auteurt,  cli.  3,  sec. 
4,  arts.  204,  205.  p.  H48,  et  uq.    , 

Second.  Copyrights  and  patents,  both  in 
England  and  France,  may  be  seized  and  sold 
on  execution  or  decrees  of  seizure  against 
bim. 

Ife»»e  V.  Stetenton,  Sup. ;  Bloxam  v.  Sliee, 
Sup. ;  Oirtwright  v.  Amatt,  Sup. ;  Mwry  Tork 
V.  Taine,  Cro.  Jac.,  78;  Sewall,  office  of  Sher- 
iff. 225;  46  Law  Lib. ;  Webster  on  Pat.,  21,  22. 
28;  Godson  on  Pat.  and  Copyright,  219,  221; 
IncL,  480  ;iienovar<2  traite  des  droits  d'auteun, 
848.  849,  &c..  ch.,  8,  sec.  4,  arcs.  204,  205. 

Third.  After  an  author  has  printed  his  book 
or  map,  he  thereby  has  made  the  right  to  use 
and  Bell  the  same  appurtenant  thereto;  and 
public  policy  and  every  legal  analogy  require 
that  tbe  two  ibould  not  be  diHevereo  for  Urn 


purpose  of  enabling  him  to  defeat  the  rights  of 
bis  creditors,  sought  through  the  remedies  pro- 
vided. 

WiUon  V.  Btnmeau,  4  How. ,  682,  684 ;  Ocotn- 
er  V.  McQvewan  et  al.,  14  How.,  549,  560,  558. 
654;  2  Benouard  traite  des  droit*  d'auteurt,  p. 
848,  et  teq..  ch.  8,  sec.  4.  ai1s.  204,  205. 

Fifth.  That  the  condition  of  relief  annexed 
by  the  court  below  was  a  perfectly  equitable 
one,  and  upon  non-compliance  therewith  by 
the  complainant,  the  bill  ought  to  have  been, 
as  it  was,  dismissed  without  costs.  Origin  of 
rule,  imposing  the  terms  of  relief  on  complain- 
ant, 1  Spence.,  Equitable  Jurisdiction  of  Chan- 
cery, 216.  422,  423.  and  notes.  Though  equity 
cannot  relieve  against  common  law  or  statute 
peuahiea  (Peachy  Y.  Duke  of  Somerset,  IStr..  447; 
Keating  V.  Sparrow,  1  Bail  &  B.,  872,  378,  374); 
Yet  it  does,  in  the  case  of  usurious  bonds  and 
instruments,  grant  relief  against  them  only  on 
condition  of  payment  of  the  principal  and  legal 
interest  of  the  amount  borrowed;  in  other 
words,  only  upon  tbe  waiver  of  the  Statute 
on  Forfeitures. 

1  Story  Ect.  Jur.,  64,  C,  and  cases  cited; 
Sogers  v.  Batnbun,  1  Johns.  Ch.,  885;  7\ipp«r 
V.  Powell,  lb.,  439;  Morgan  v.  Sefiermerhorn,  1 
Paige,  544;  Livingston  v.  Harris,  S  Paige,  528; 
Campb^  V.  Morrison,  7  Paige,  158;  Judd  v. 
Seaver,  8  Paige,  548;  Gole  v.  Savage,  10  Paige, 


Mr.  Justice  Curtbi  delivered  the  opinion  of 
the  court: 

The  appellant  filed  his  bill  in  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Rhode  Island,  to  restrain  the  defendants  from 
printing  and  publishing  a  map  of  that  State, 
whereof  he  claimed  to  Be  the  exclusive  propri- 
etor, under  the  Act  of  Congress  of  February 
8.  1881,  concerning  copyrights  of  maps,  &c. 
The  defendants  admit  that  they  have  sold  such 
maps,  but  allege  that  a  copper  plate,  owned  by 
the  plaintiff,  was  duly  sold  on  an  execution 
which  issued  on  a  judgment  recovered  against 
the  plaintiff,  in  the  Court  of  Common  Pleas  for 
the  County  of  Bristol,  in  the  State  of  Massa- 
chusetts, and  that  one  Isaac  H.  Cady  was  tbe 
purchaser  of  the  plate  under  that  sale;  that 
Cady  has  used  .the  plate  to  print  the  said  map.s, 
and  the  defendants  have  sold  them ;  and  they 
insist  that,  by  the  purchase  of  the  copper  plate 
Cady  acquired  the  right  to  print  maps  there- 
with, and  to  publish  and  sell  them;  and  that, 
therefore.the  defendants  have  not  infringed  on 
any  exclusive  right  of  the  complainant. 

By  reference  to  the  case  of  SteveM  v.  Cadj/, 
reported  in  14  How.,  628,  it  will  be  seen  that 
the  same  title,  now  asserted  by  these  defend- 
ants, was  tried  on  that  case,  between  the  com- 
plainant and  Cady.  But,  as  is  stated  in  the  re- 
port of  that  case,  no  counsel  then  appeared  or 
was  heard  in  support  of  Cady's  title;  and  Mr. 
Justice  Woodbury,  who  sat  in  the  cause  in  the 
Circuit  Court,  having  deceased,  this  court  was 
not  apprised  of  the  grounds  and  reasons  on 
which  tbe  decree  of  that  court  dismissing  the 
bill  rested;  and  when  ibis  cause  was  called, 
counsel  having  appeared  and  desired  to  be 
heard,  though  he  frankly  avowed  that  the 
question  psHcd  on  in  the  former  case,  was  the 
only  one  which  could  be  raised,  tbe  court  read- 
ily fwented,  and  having  now  considered  the  ar- 
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piment  of  the  respondent's  counsel,  the  court 
directs  me  to  state  its  opinion  in  the  cause. 

The  positions  assumed  by  the  respondent's 
counsel  are,  that  copy  and  patent  riehls  are 
subject  to  seizure  and  sale  on  execution ;  and 
that  whenever  the  owner  of  a  copyright  of  a 
map  causes  a  plate  to  be  made  which  is  capable 
of  no  beneficial  use  except  to  print  his  map,  he 
thereby  annexes  to  the  plate  the  right  to  use  It 
for  printing  that  map,  and  also  the  right  to 
publish  and  sell  the  copies  when  printed;  and 
that  when  the  plate  is  sold  on  execution,  these 
rights  pass  with  the  plate,  and  as  incidents  or 
accessories  thereto,  though  no  mention  is  made 
of  them  in  the  sale. 

There  would  certainly  be  great  difficulty  in 
assenting  to  the  proposition  that  patent  and 
copyrights,  held  under  the  laws  of  the  United 
States,  are  subject  to  seizure  and  sale  on  exe- 
cution. Not  to  repeal  what  is  said  on  this  sub- 
ject, in  14  How.,  531,  it  may  be  added  that 
these  incorporeal  rights  do  not  exist  in  any 
jmrlicular  state  or  district;  they  are  co-exten- 
sive with  the  United  States.  There  is  nothing 
in  any  Act  of  Congress,  or  in  the  nature  of  the 
rightB  themselves,  to  give  them  locality  any- 
where, so  as  to  subject  them  to  the  process  of 
courts  having  jurisdiction  limited  by  the  lines 
of  states  and  districts.  That  on  execution  out 
of  the  Court  of  Common  Pleas  for  the  County 
of  Bristol,  in  the  State  of  Massachusetts,  can 
be  levied  on  an  incorporeal  right  subsisting  in 
Rhode  Island,  or  New  York,  will  hardly  be 
pretended.  That  by  the  levy  of  such  an  exe- 
cotion,  the  entire  right  could  be  divided,  and 
so  much  of  it  as  might  be  exercised  within  the 
County  of  Bristol,  sold,  would  be  a  position 
subject  to  much  difficulty. 

These  are  important  questions,  on  which  we 
do  not  find  it  necessary  to  express  an  opinion, 
because,  in  this  case,  neither  the  copjrright,  as 
such,  nor  any  part  of  it,  was  attemptea  to  be 
sold.  The  return  of  the  officer  on  the  execu- 
tion is,  that  he  seized  and  sold  "one  copper 
plate  for  the  map  of  the  State  of  Rhode  Island. " 
The  defendants  must,  therefore,  stand  upon  the 
second  position  assumed  by  their  counsel,,  that 
the  right  to  print  and  publish  the  map  passed 
by  the  execution  sale  with  the  plate. 

There  are  no  special  facts  in  this  case  to 
distinguish  it  from  any  case  of  a  Mle  on  ex- 
ecution of  copper  or  stereotype  plates.  It 
appears  that  the  plaintiff  owned  the  plate; 
whether  he  made  it,  or  caused  it  to  be  made, 
or  purchased  it  after  it  had  been  made,  does 
not  appear. 

Nor  should  the  case  be  confounded  with  one 
where  the  owner  of  copper  or  stereotype  plfttes 
■ells  them.  What  rights  would  pass  by  such  a 
sale  would  depend  on  the  intention  of  parties, 
to  be  gathered  from  their  contract  and  its  at- 
tendant circumstances.  In  this  case,  the  own- 
er of  the  copyright  made  no  contract  of  sale, 
and  necessarily  had  no  intention  respecting  its 
subject  matter. 

The  sole  question  is,  whether  the  mere  fact 
that  the  plaintiff  owned  the  plate,  attached  to  it 
the  ri^ht  to  print  and  publish  the  map,  so  that 
Ibis  right  passed  with  the  plate  by  a  sale  on  ex- 
ecution. 

Kad  upon  this  question  of  the  annexation  of 
the  copyright  to  the  plate,  it  is  to  be  observed 
fint,  that  there  is  no  necessary  connection  be- 
8w  17  How. 


tween  them.  They  are  distinct  subjects  of 
property,  each  capable  of  existing,  and  being 
owned  and  transferred,  independent  of  the 
other.  It  was  lawful  for  afiynne  to  make,  own 
and  sell  this  copper  plate.  The  manufacture 
of  stereotype  plates  is  an  established  business, 
and  the  ownership  of  the  plates' of  a  book 
under  copyright  may  be,  and  doubtless  in 
practice  is,  separated  from  the  ownership  of 
the  copyright.  If  an  execution  against  a  ster- 
eotype founder  were  levied  on  such  plates, 
which  he  had  made  for  an  author  and  not  de- 
livered, the  title  to  those  plates  would  be  passed 
by  the  execution  sale,  and  the  purchaser  might 
sell  them,  but  clearly  he  could  not  print  and 
publish  the  book  for  which  they  were  made. 
The  right  to  print  and  publish  is  therefore  not 
necessarily  annexed  to  the  plate,  nor  parcel  of  it. 

Neither  is  the  plate  the  principal  thing,  and 
the  right  to  print  and  publish  an  incident  or 
accessory  thereof.  It  might  be  more  plausibly 
said  that  the  plate  is  an  Incident  or  accessory 
to  the  right;  because  the  sole  object  of  the  ex- 
istence of  the  plate  is  as  a  means  to  exercise 
and  enjoy  the  right  to  print  and  publish. 

Nor  does  the  rule, that  he  who  grants  a  thing, 
grants  impliedly  what  is  essential  to  the  bene- 
ncial  use  of  that  thing,  apply  to  this  case.  A 
press,  and  paper  ^nd  ink,  are  essential  to  the 
beneficial  use  of  a  copper  plate.  But  it  would 
hardly  be  contended  that  the  sale  of  a  copper 
plate,  passed  a  press  and  paper  and  ink,  as  in- 
cidents of  the  plate,  because  necessary  to  its 
enjoyment. 

The  sale  of  a  copper  plate,  passes  the  right  to 
such  lawful  use  thereof  as  the  purchaser  can 
make,  by  reason  of  the  ownership  of  the  thing 
he  has  liought;  but  not  the  right  to  a  use  there- 
of, by  reason  of  the  ownership  of  something 
else  which  he  'has  not  bought,  and  which  be- 
longs to  a  third  person.  If  he  has  not  acquired 
a  press,  or  paper  or  ink,  be  cannot  use  his  plate 
for  printing,  because  each  of  these  kinds  of 
preperty  is  necessarv  to  enable  him  to  use  it 
for  that  purpose.  ^,  if  he  has  not  acquired 
the  right  to  print  the  map,  he  cannot  use  his 
plate  for  that  purpose,  because  he  has  not  made 
himself  the  owner  of  something  as  necessary  to 
printing  as  paper  or  ink,  or  as  clearly  a  dis- 
tinct species  of  property  as  either  of  those  ar- 
ticles. He  may  make  any  other  use  of  the 
plate  of  which  it  is  susceptible.  He  may  keep 
It  till  the  limited  time,  during  which  the  exclu- 
sive right  exists,  shall  have  expired,  and  then 
use  it  to  print  maps.  He  may  sell  it  to  another, 
who  has  the  right  to  print  and  publish,  but  he 
can  no  more  use  the  right  of  property  than  he 
can  use  a  press  or  paper  which  belongs  to  a 
third  person. 

The  cases  mentioned  at  the  bar,  in  which  in- 
corporeal rights  have  been  held  to  pass  with 
corporeal  property,  do  not  apply. 

By  the  levy  of  an  execution  on  a  mill,  the  in- 
corporeal rights  actually  annexed  to  the  mill, 
and  necessary  to  its  use,  pass  with  the  mill.  So 
does  what  is  parcel  of  the  mill,  though  tempo- 
rarily remov^  from  it — as  a  millstone,  which 
has  been  taken  from  its  place  to  be  picked. 
These,  and  many  other  such  cases,  are  collected 
in  Broome's  Legal  Maxims,  108,  205. 

But  the  right  in  question  is  not  parcel  of  the 
plate  levied  on,  nor  a  right  merely^  appendant 
or  appurtenant  thereto;  but  a  distinct  and  in- 
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dependent  property,  subsistine  in  gnnt  from 
the  government  of  the  United  States,  not  an- 
nexed to  any  other  thing,  either  by  the  act  of 
its  owner  or  by  operation  of  law. 

For  these  reasons,  as  well  as  those  stated  in 
14tb  How.,  our  conclusion  is,  that  the  mere 
ownership  of  a  co{>per  plate  of  a  map,  by  the 
owner  of  the  copyright,  does  not  attach  to  the 
plate  the  exclusive  right  of  printing  and  pub- 
lishing the  map,  held  under  the  Act  of  Con- 
gress, or  any  part  thereof;  but  the  incorporeal 
right  subsists  wholly  separate  from  and  inde- 

Eendent  of  the  plate,  and  does  not  pass  with  it 
y  a  sale  thereof  on  execution. 
The  next  question  is,  whether  the  complain- 
ant can  have  a  decree  in  accordance  with  the 
prayer  of  his  bill,  for  the  penalties  imposed  by 
the  7th  section  of  the  Act  of  February  8,  1881. 
The  bill  prays  specifically  for  a  decree  for  these 
penalties.  We  speak  of  the  forfeiture  of  the 
printed  copies  as  well  as  of  the  sum  of  one  dol- 
lar for  each  sheet  unlawfully  printed,  as  penal- 
ties; for,  under  the  laws  of  the  United  States, 
it  is  clear  that  the  complainant  can  have  no 
title  to  either  of  them,  except  by  way  of  penalty. 
There  being  no  common  law  of  copyright  in 
this  country,  whatever  rights  are  possessed  by 
the  proprietor  of  the  copyright  must  be  derived 
from  some  grant  thereof,  in  some  Act  of  Con- 
gress, either  nominatim  or  b^  a  satisfactory  im- 
plication ;  and  looking  to  the  Act  of  Congress 
applicable  to  this  subject  matter,  it  appears  that 
the  rights  claimed  by  this  bill  are  expressly 
conferred  by  way  of  forfeiture.  Its  language 
is:  "  Then  such  offender  shall  forfeit  the  plate 
or  plates  on  which  such  map,  &c.,  shall  be 
copied,  and  also  all  and  everv  sheet  thereof  so 
copied  or  printed  as  aforesaid,  to  the  proprietor 
or  proprietors  of  the  copyright  thereof;  and 
shall  further  forfeit  one  aollar  for  every  sheet 
of  such  map,  &c.,  which  may  be  found  in  his 
or  their  possession,  printed,  i^.,  contrary  to  the 
true  intent  and  meaning  of  this  Act;  the  one 
moiety  thereof  to  the  proprietor  or  proprietors, 
and  the  other  moiety  to  the  use  of  the  United 
States,  to  be  recovered  in  any  court  having 
competent  jurisdiction  thereof." 

In  the  case  of  GoUwm  v.  Simnu,  3  Hare,  654, 
Mr.  Vice-Chancellor  Wigram  came  to  the  con- 
clusion that  since  the  decision  of  the  House  of 
Lords  in  the  case  of  MiUar  v.  Taj/lor,  the  right 
to  a  decree  for  the  delivery  up  of  copies  must 
be  rested  by  the  complainant  upon  some  statute 
provision;  and  that  inasmuch  as  courts  of  equi- 
ty do  not  enforce  forfeitures  by  an  exercise  of 
their  ordinary  jurisdiction,  such  a  jurisdiction 
also  must  be  derived  from  an  Act  of  Parliament. 
And  though  the  8lh  section  of  the  Act  of  1  &  2 
Vict.,  ch.  59,  as  well  as  the  preceding  Act  of  54 
Geo.  III.,  ch.  156,  sec.  4,  allows  the  forfeited 
copies  to  be  recovered  in  "  any  court  of  record 
in  which  an  action  at  law,  or  a  suit  in  equity, 
shall  be  commenced  by  such  author  or  authors, 
or  other  proprietor  or  proprietors,"  &c. ;  yet  it 
was  admitted,  in  Colburn  v.  8imm»,  that  no 
such  order  had  ever  been  made,  tn  intUum,  in 
a  court  of  equity.  It  is  a  significant  fact  that 
Congress,  in  legislating  on  this  subject,  though 
manlrestly  acquainted  with  the  phraseology  of 
the  Act  of  Oeo.  III.,  and  though  in  some  par- 
ticulars it  adopted  that  phraseology,  yet  omitted 
to  confer  upon  courts  of  equity  powtr  to  en- 
force either  of  the  forfeitures  provided  for,  but 
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left  them  to  be  recovered  "in  any  court  having 
competent  jurisdiction  thereof."  And  the  only 
equitable  jurisdiction,  as  to  copyright,  con- 
ferred upon  the  courts  of  the  United  States,  is 
by  the  Act  of  February  16,  1819,  which  gives 
original  cognizance  to  the  courts  of  the  United 
States,  as  well  in  equity  as  at  law,  of  cases  aris- 
ing under  any  law  of  the  United  States  grant- 
ing to  authors  or  inventors  the  exclusive  right 
to  their  respective  writings,  inventions  and  dis- 
coveries; and  upon  any  bill  in  equity  filed  by 
any  party  aggrieved  in  any  suc^  case,  shall 
have  authority  to  grant  injunctions  according 
to  the  course  and  principles  of  courts  of  equity, 
to  prevent  the  violation  of  the  rights  of  any  au- 
thors or  inventors  secured  to  them  by  any  luws 
of  the  United  States,  on  such  terms  as  the  said 
courts  may  deem  fit  and  reasonable.  Though 
the  substance  of  this  enactment  is  incorporated 
into  the  17th  section  of  the  Patent  Act  of  July 
4,  18S6,  so  far  as  it  related  to  inventors,  and  so 
far  as  it  related  to  the  subject  of  patent  rights, 
is  no  longer  in  force,  propria  vigore,  yet  so  far 
as  it  gave  cognizance  to  the  courts  of  the  United 
States,  of  cases  of  copyright,  it  still  remains  in 
force,  and  is  the  only  law  conferring  equitable 
jurisdiction  on  those  courts  in  such  cases,  for  the 
9lh  section  of  the  Act  of  February  8, 1831,  pro- 
tects manuscripts  only. 

There  is  nothing  in  this  Act  of  1819  which 
extends  the  equity  powers  of  the  courts  to  the 
adjudication  of  forfeitures;  it  bein^  manifestly 
intended,  that  the  jurisdiction  therein  conferred 
should  be  the  usual  and  known  jurisdiction  ex- 
ercised by  courts  of  equity  for  the  protection 
of  analogous  rights.  The  prayer  of  this  biU  for 
the  penalties  must  therefore  oe  rejected. 

The  remaining  question  is,  whether  there 
ought  to  be  a  decree  for  an  account  of  the  prof- 
its. The  complainant  has  not  prayed  for  such 
an  account,  nor  have  the  defendants  stated  one 
in  their  answer;  but  the, bill  does  pray  for  the 
general  relief. 

The  right  to  an  account  of  profits  is  incident 
to  the  right  to  an  injunction,  in  copy  and  patent 
right  cases. 

GoUnim  v.  8imnu,  2  Hare,  654;  8  Dan.  Ch. 
Pr.,  1797. 

And  this  court  has  held,  in  Watts  v.  Waddle, 
6  Pet.,  889,  that  where  the  bill  sUtes  a  case 
proper  for  an  account,  one  may  be  ordered  un- 
der the  prayer  for  general  relief. 

See.  also,  3  Pet,  613;  14  Pet.,  166;  16  Pet.. 
195;  9  How.,  405. 

The  decree  of  the  Circuit  Court  must  be  re- 
versed, and  the  cause  remanded  to  the  Circuit 
Court,  with  directions  to  award  a  perpetual  in- 
junction as  prayed  for  in  the  bill,  and  to  take 
an  account  of  the  profits  received  by  the  de- 
fendants from  the  sales  of  the  map. 

Decree  reverted, 

ated-7  Otto,  5ne;150tto,l»,193:ZCurt.,  201;  16 
Pat.  Otr.  Oax^liao;  8  aiflt.,SU ;  16  Blatcbf .,  249 ;  1 
Flipp.,  282: 1  Holm..  164, 209. 


WILLIAM  B.  SHIELDS  bt  al.,  App'ti, 

e. 

ROBERT  R.  BARROW. 

(Bee  S.  C,  T  How.,  iaO-148.) 

Egtutjf—partie* — all  ini«re»ted  should  be  present 
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—double  atptet  of  biU— amendment — eroe*- 
m— relief. 

A  ooart  of  equity  canoot  make  a  floal  decree  un- 
til all  parties  eaaeotJa]  to  tbe  merits  of  the  quesUon 
are  broug'bt  in. 

Persona  having  rishta  which  mutt  be  affected  by 
the  decree  cannot  be  dinpenaed  with. 

Thoae  whose  Interests  are  separable  from  those 
before  the  court  are  not  indispensable  parties. 

On  bill  to  rescind  a  contract  all  those  substantial- 
ly interested  In  the  contract  should  be  parties  un- 
less tbe  Interests  are  separable. 

If  the  case  can  be  completely  decided  as  between 
tbe  parties,  the  fact  that  an  interest  exists  In  an- 
other whom  the  court  cannotreach  by  process,  will 
not  prevent  a  decree. 

A  Dill  may  be  filed  with  a  double  aspect,  but  the 
sitemative  case  stated  must  be  the  foundation  for 
tbe  same  relief— a  bill  for  rescMon  of  a  contract 
cannot  be  Joined  with  one  for  specific  performance. 

Coder  the  privilege  of  amending,  a  party  cannot 
make  an  entirely  new  bill. 

Indispensable  new  parties  cannot  be  introduced 
Into  a  cause  by  a  cmss-blU. 

Where  parties  Indlspensablp  to  a  degree  for  specflc 

Krformance  are  not  before  tbe  court,  the  bill  must 
dismissed. 
A  court  of  equity  cannot  give  relief  for  which 
there  is  a  plain,  adequate  and  complete  remedy  at 
tew. 

Submitted  Jan.  19, 1855.    Decided,  Feb.  SO,  1855. 

APPEAL  from  the  Circuit  Court  of  the 
United  Stotes  for  the  Eaatcira  District  of 
Loaisiana. 

The  case  is  stated  by  the  court. 

Mr.  i,  P.  Benjamin,  for  the  appellants: 

The  original  bill  could  not  possibly  be  sus- 
Uined  for  want  of  proper  partiw.  A  bill  to  set 
•side  an  aKreementf  or  canceling  the  sale  of  prop- 
erty could  not  be  entertained  without  the  pres- 
ence of  the  two  parties  to  tbe  sale  and  agree- 
ment to  cancel.  But  tbe  court  was  without  ju- 
risdiction between  these  two  parties,  who  were 
both  citizens  of  Louisiana,  and  the  bill  should 
have  been  dismissed  on  its  face. 

This  court  has  repeatedly  bad  occasion  to  de- 
termine that,  where  necessary  parties  to  a  bill 
could  not  be  brought  into  the  federal  court,  by 
reason  of  the  constitutional  limitation  on  their 
jorisdiction,  tbe  suit  must  be  dismissed.  Where 
parties  are  merely  formal,  the  court  will  dis- 
pense with  their  presence,  but  will  nerer  as- 
same  jurisdiciion  over  them. 

BiateUv.  Clarke  Ej^rt,  7 Cr..  «9; Greenleaf\. 
Queen.  1  Pet..  148:  Wormleyy.  Warmley,  8  Wh., 
4«l ;  Corneal  v.  Banke.  10  Wh. ,  181 ;  Harding  v. 
Handp,  11  Wh.,126;  MaUow  v.  Binde,  13  Wh., 
193:  Vattier  v.  Hinde,  7  Pel.,  252;  Dunn  v. 
Clarke,  8  Pet..  8. 

The  Act  of  Congress  of  28th  Feb. ,  1889.  so  far 
from  authorizing  such  proceedings  as  were  had 
in  this  suit,  expressly  contemplates  the  case 
where  parties  in  interest  cannot  properly  be 
brought  before  the  court,  and  provides  that  '  'the 
judgment  or  decree  shall  not  conclude  or  preju- 
dice such  parties." 

Tbe  plea  to  the  jurisdiction  ought, therefore, 
to  have  been  sustained  as  filed  bv  those  defend- 
snts  who  were  citii%ns  of  Louisiana. 

Complainant,'  although  willing  toabandon  his 
cUim  for  a  rescission  of  the  contract,  instead  of 


i>Qn.—JuTUdletinn  of  V.  S.  Circuit  Court  dtpend- 
tag  on  parties  and  rmfdenee.  Seenote  to  Emery  v. 
Oreenongh,  3  Dall.,  3I». 

Swanry  partita  tatqutty.  See  note  to  Marshall 
V.  Beverly,  rWheat..iM3. 

Aeceaary  parties  in  t<pitty,  when  objection  to  be 
"Ode.   See  note  to  Morgan  v-  Morgan,  2  Wheat., 
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discontinuing  his  suit,  engrafted  in  it  an  incon- 
sistent demand.by  what  he  calls  an  amendment. 
This  is  contrary  to  all  the  rules  of  pleading  in 

Ch  ATI  CSTT 

Hto.  aj.  PI., 832,  eteeq. ;  Mitford'8Ch.PI.,886. 

So  where  the  original  bill  prayed  that  a  bond 
might  be  delivered  up  to  be  canceled,  an  amend- 
ment not  allowed,  praying  an  account  of  what 
was  not  due  on  the  bond. 

Oreey  v.  Beaton,  18  Sim.,  864. 

Mr.  lioois  Janln,  for  appellee: 

A  party  to  an  indivisible  contract  must  ful- 
fill his  contract  if  he  claim  specific  perform- 
ance. 16  Pet. ,  169.  The  original  and  the  cross- 
bill are  one  cause.     8  Daniel's  Cb.  Pr.,  1743. 

In  Tht  Merchants'  Bank  of  Alexandria  v. 
Louita  and  Maria Seaton,  I  Pet.,  808,  this  court 
held  that  "The  general  rule  as  to  parties  un- 
doubtedly is,  that  when  a  bill  is  brought  for  re- 
lief, all  persons  materially  inlerested  in  the  sub- 
ject of  the  suit  ought  to  be  made  parties,  either 
as  plaintiffs  or  defendants,  in  order  to  prevent 
a  multiplicity  of  suits,  and  that  there  may  be  a 
complete  and  final  decree  among  all  tbe  parties 
interested. .  But  this  is  a  rule  established  for  the 
convenient  administration  of  justice,  subject  to 
many  exceptions,  and  more  or  less  subject  to 
the  discretion  of  the  court,  and  ought  to  be  re- 
stricted to  parties  whose  interest  is  involved  in 
the  issue  and  to  be  affected  by  the  decree." 

Field  T.  Sehieffelin,  7  Johns.  Ch.,  260;  Sto. 
Eq.  PI.,  sec.  898. 

Mr.  Jvetiee  Cwrtia  delivered  the  opinion  of 
the  court: 

To  make  intelligible  the  questions  decided  in 
this  case,  an  outline  of  some  part  of  its  compli- 
cated proceedings  mtisl  be  given.  Thev  were 
begun  by  a  bill  in  equity,  filed  in  tbe  Circuit 
Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Louisiana,  on  tbe  19th  of  December, 
1842,  by  Robert  R.  Barrow,  a  citizen  of  the 
State  of  Louisiana,  against  Mrs.  Victoire  Shields, 
and  by  amendment  against  William  Bisland, 
citizens  of  the  State  of  Mississippi.  The  bill 
stated,  that  in  July,  1886,  the  complainant  sold 
certain  plantations  and  slaves  in  Louisiana,  to 
one  Thomas  R.  Shields,  who  was  a  citizen  of 
Louisiana,  for  the  sum  of  $227,000.  payable  by 
installments,  tbe  last  of  which  wouJd  fall  due 
in  March.  1844. 

That  negotiable  paper  was  given  for  the  con- 
sideration money,  ana  from  time  to  time  $107.- 
000  was  paid.  That  tbe  residue  of  tbe  notes 
being  unpaid,  and  some  of  them  protested  for 
non-payment,  a  judgment  was  obtained  against 
Thomas  R.  Shields,  the  purchaser,  for  a  part  of 
the  purchase  money,  and  proceedings  instituted 
bv  attachment  against  Thomas  R.  Shields  and 
William  Bisland,  one  of  his  indorsers,  for  other 
parts  of  the  purchase  money  then  due  and  un- 
paid. In  this  condition  of  things,  an  agreement 
of  compromise  and  settlement  was  made,  on  the 
9th  day  of  November,  1842,  between  the  com- 
plainant of  tbe  first  part,  Thomas  R  Shields, 
the  purchaser,  of  tbe  second  part,  and  the  six 
indoisers  on  the  notes  given  by  Thomas  R. 
Shields,  of  the  third  part.  Of  these  six  indors- 
ers. Mra.  Shields  and  Bisland,  the  defendants, 
were  two.  By  this  new  contract  the  complain, 
ants  was  to  receive  back  the  property  sold.  re. 
tain  the  $107,000  already  paid,  and  the  six  in. 
doners  executed  tbeimotes,  payable  to  the  com. 
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plainaot:  aitaountinf;  to  $33,000,  in  the  manner 

and  proportions  following,  as  stated  in  the  bill : 

■■The  said  William  BlKland  pays  $10,000,  in 
two  equal  installments,  the  first  in  March  next, 
and  the  other  in  March  following,  for  which  sum 
the  said  William  Bisland  made  his  two  promis- 
sory notes,  indorsed  by  John  P.  Watson,  and 
payable  at  the  office  of  the  Louisiana  Bank  in 
New  Orleans.  The  said  R.  O.  Ellis,  $6,966.66, 
on  two  notes  indorsed  by  William  Bisland. 
The  said  Geo.  S.  Onion.  $2,760,  on  two  notes 
indorsed  by  Van  P.  Winder.  The  said  Van  P. 
Winder,  $6  750,  on  two  notes  indorsed  by  Oeo. 
S.  Ouion.  The  said  William  R.  Shields,  $4.- 
766.66,  on  two  notes  indorsed  by  Mrs.  Victoire 
Shields:  and  finally,  Mrs.  Victoire  Shields  the 
some  amount  on  two  notes  payable  as  aforesaid 
at  the  office  of  the  Louisiana  Bank  in  New  Or- 
leans." 

The  complainant  was  to  release  the  purchaser 
Thomas  R.  Shields,  and  his  indorsers,  from  all 
their  liabilities  then  outstanding,  and  was  to  dis- 
miss the  attachment  suit  then  pending  against 
Thomas  R.  Shields  and  Bisland. 

The  bill  further  alleges,  that,  though  the  notes 
were  given,  and  the  complainant  went  into  pos- 
session under  the  agreement  of  compromise,  the 
agreement  ought  to  be  rescinded,  and  the  com- 
plainant restored  to  his  original  rights  under 
the  contract  of  sale;  and  it  alleges  various  rea- 
sons therefor,  which  it  is  not  necessary  in  this 
connection  to  state.  It  concludes  with  a  prayer 
that  the  act  of  compromise  may  be  declared  to 
have  been  improperly  procured,  and  may  be 
annulled  and  set  aside,  and  that  the  defend- 
ants may  be  decreed  to  pay  such  of  the  notes, 
bearing  their  indorsement,  as  may  fall  due 
during  the  progress  of  the  suit,  and  for  general 
relief. 

Such  being  the  scope  of  this  bit!  and  its  par- 
ties, it  is  perfectly  clear  that  the  Circuit  Court 
of  the  United  States  for  Louisiana  could  not 
make  any  decree  thereon.  The  contract  of  com- 
promise was  one  entire  subject,  and  from  its 
nature  could  not  be  rescinded,  so  far  as  respect- 
ed two  of  the  parties  to  it,  and  allowed  to 
stand  as  to  the  others.  Thomas  R.  Shields,  the 
principal,  and  four  out  of  six  of  his  indorsers, 
being  citizens  of  Louisiana,  could  not  be  made 
defendants  in  this  suit;  yet  each  of  them  was 
an  indispensible  party  to  a  bill  for  rescission  of 
the  contract.  Neither  the  Act  of  ('ongress  of 
February  38, 1889(5  Stat,  at  L,  831,  sec.  1),  nor 
the  47th  rule  for  the  equity  practice  of  the  cir- 
cuit courts  of  the  United  States,  enables  a  cir- 
cuit court  to  make  a  decree  in  equity,  in  the 
absence  of  an  indispensible  party,  whose  rights 
must  necessarily  he  affected  by  such  a  decree. 

In  Bussdl  V.  Clarke't  Executors,  7Cranch,  98, 
this  court  said  :  "The  incapacity  imposed  on 
the  Circuit  Court  to  proceed  against  any  per- 
son residing  within  the  United  States,  but  not 
within  the  district  for  which  the  court  may  be 
hotden.  would  cortainly  justify  them  in  dispens- 
ing with  parties  merel^r  formal.  Perhaps  in 
cases  where  the  real  merits  of  the  cause  may  be 
determined  without  essentially  affecting  theln- 
terests  of  absent  persons,  it  may  be  the  duty  of 
the  court  to  decree,  as  between  the  parties  be- 
fore them.  But,  in  this  case,  the  assignees  of 
Robert  Murray  &  Co.  are  so  essential  to  the 
merits  of  the  question,  and  may  be  so  much  af- 
fected by  the  decree,  that  the  court  cannot  pro- 
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ceed  to  a  float  decision  of  the  cause  till  they  am 
parties." 

The  court  here  points  out  three  classen  of 
parties  to  a  bill  in  equity.  They  are  :  1  For- 
mal parlies.  3.  Persons  having  an  interest  in 
the  controversy,  and  who  ought  to  be  made 
parties,  in  order  that  the  court  may  act  on  tliat 
rule  which  requires  it  to  decide  on,  and  finally 
determine  the  entire  Controversy,  and  do  com- 
plete justice,  by  adjustingall  the  rights  involved 
m .  it.  These  persons  are  commonly  termed 
necessary  parties;  but  if  their  interests  are  sep- 
arable from  those  of  the  parties  before  the  court 
so  that  the  court  can  proceed  to  a  decree,  and 
do  complete  and  final  justice,  without  affecting 
other  persons  not  before  the  court,  the  latter 
are  not  indispensable  parlies.  8.  Persons  who 
not  only  have  an  interest  in  the  controversy,  but 
an  interest  of  such  a  nature  that  a  final  decree 
cannot  be  made  without  either  affecting  tliat 
interest,  or  leaving  the  controversy  in  such  a 
condition  that  its  final  termination  may  be  whol- 
ly inconsistent  with  equity  and  good  con- 
science. 

A  bill  to  rescind  a  contract  affords  an  exam- 
ple of  this  kind.  For,  if  only  a  part  of  those 
interested  in  the  contract  are  before  the  court, 
a  decree  of  rescission  must  either  destroj'  the 
riehts  of  those  who  are  absent,  or  leave  the  con- 
tract in  full  force  as  reapects  them ;  while  it  is 
set  aside,  and  the  contracting  parties  restored  to 
their  former  condition  as  to  the  others.  We  do 
not  say  that  no'  case  can  arise  in  which  this  may 
be  done;  but  it  must  be  a  case  in  which  the 
rights  of  those  before  the  court  are  completely 
separable  from  the'  rights  of  those  absent,  oth- 
erwise the  latter  are  indispensable  parties. 

Now,  it  will  be  perceived  that  in  Riutell  ▼. 
Clarhe'i  Exeeuton,  this  court,  after  consider- 
ing the  embarrassmenta  which  attend  the  ex- 
ercise of  the  equity  jurisdiction  of  the  cfrcuit 
courts  of  the  United  States,  advanced  aa  far 
as  this:  They  declared  that  formal  parties  may 
be  dispensed  with  when  they  cannot  be  reached ; 
that  persons  having  rights  which  must  be  af- 
fected by  a  decree,  cannot  be  dispensed  with; 
and  they  express  a  doubt  oonceming  the  other 
class  of  parties.  This  doubt  is  solved  in  favor 
of  the  jurisdiction  in  subsequent  oases,  but 
without  infringing  upon  what  was  held  in  RutteU 
V.  CZar/to'«  ^Swcutort  concerning  the  incapacity 
of  the  court  to  give  relief,  when  that  relief 
necessarily  involves  the  rights  of  absent  per- 
sons. As  to  formal  or  unnecessary  parties,  see 
WomUey  v.  Wormley,  8  Wh.,  461 ;  Cameal  v. 
Banki,  10  Wh.,  188;  Vattier  v.  HimU,  7  Pet.. 
366.  As  to  parties  having  a  substantial  inter- 
est, but  not  so  connected  with  the  controversy 
that  their  joinder  is  indispensable,  see  Gameron 
V.  M'BoberU.  8  Wh.,  601;  0»bom,  v.  Bank  of 
U.  8.,  9  Wh.,  788;  Harding  v.  Sandy,  11 
Wh.,  183.  As  to  parties  having  an  interest 
which  is  insqjarable  from  the  interests  of  those 
tiefore  the  court,  and  who  are,  therefore,  india- 
pensable  parties,  see  Cameron  v.  JU  'Boberit,  3 
Wh.,  671;  Mallow  v.  Hinde,  13  Wh.,  197. 

In  Cameron  v.  M'BoberU,  where  the  citizen- 
ship of  the  other  defendants  than  Cameron 
did  not  appear  on  the  record,  this  court  certi- 
fied: "  If  a  joint  interest  vested  in  Cameron 
and  the  other  defendants,  the  court  had  no  Ju- 
risdiction over  the  cause.  If  a  distinct  inter- 
est vested  in  Cameron  so  that  substantial  jus- 
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tice  (80  far  as  he  was  interested)  could  be  done 
without  affecling  the  other  defendants,  the  ju- 
lisdiction  of  the  court  might  be  exercised  as  to 
him  alone."  And  the  erounds  of  this  distinc- 
tion are  explained  in  MaUov)  t.  Hinde,  13  Wb., 
196. 1»8. 

Such  was  the  state  of  the  laws  on  this  sub- 
ject when  the  Act  of  Congress  of  February 
%th,  1889  (5  SUt.  at  L.,  321),  was  passed,  and 
the  47th  rule,  for  the  equity  practice  of  the 
Circuit  Court  of  the  United  States,  was  made 
by  this  court. 

The  first  section  of  that  Statute  enacts: 
"  That  when,  in  any  suit,  at  law  or  in  equity, 
commenced  in  any  court  of  the  United  StatM. 
there  shall  be  several  defendants,  any  one  or 
more  of  whom  shall  not  be  inhabitants  of,  or 
found  within,  the  district  where  the  suit  is 
brought,  or  shall  not  voluntarily  appear  there- 
to, it  shall  be  lawful  for  the  court  to  entertain 
jurisidiction,  and  proceed  to  the  trial  and  ad- 
judication of  such  suit  between  the  parties  who 
may  be  properly  before  it;  but  the  judgment 
or  decree  rendered  therein  shall  not  conclude 
or  prejudice  other  parties  not  regularly  served 
with  process,  or  not  voluntarily  appearing  to 
answer;  and  the  non- joinder  of  parlies  who 
•re  not  so  inhabitants,  or  found  within  the  dis- 
trict, shall  constitute  no  matter  of  abatement 
or  other  objection  to  said  suit. " 

This  Act  relates,  solely  to  the  non-joinder  of 
persons  who  are  not  within  the  reach  of  the 
process  of  the  court.  It  docs  not  affect  any 
caae  where  persons,  having  an  interest  are  not 
joined  because  tlieir  citizenship  is  such  that 
their  joinder  would  defeat  the  jurisdiction; 
and  BO  far  as  it  touches  suits  in  equity,  we  un- 
derstand it  to  be  no  more  than  a  legislative  af- 
firmance of  the  rule  previouslv  established  by 
the  cases  of  Cameron  v.  M'^oberti,  3  Wb., 
61)1 ;  OOom  V.  Bank  of  U.  S..9  Wh.,  788, and 
Harding  v.  Sandjf,  11  Wb.,  183.  For  this 
court  had  already  there  decided,  that  the  non- 
joinder of  a  party,  who  could  not  be  served 
with  process,  would  not  defeat  the  jurisdiction. 
The  Act  says  it  shall  be  lawful  for  the  court 
to  entertain  jurisdiction;  but.  as  is  observed  by 
this  court,  in  MaOau)  v.  Sinde,  12  Wh.,  198, 
when  speaking  of  a  case  where  indispensable 
parties  were  not  before  the  court, "  we  do  not  put 
this  case  upon  the  ground  of  jurisdiction,  but 
upon  a  much  broader  ground,  which  must 
equally  apply  to  ail  courts  of  equity,  whatever 
may  be  their  structure  as  to  jurisdiction ;  we 
put  it  on  the  ground  that  no  court  can  adjudi- 
cate directly  upon  a  person's  right,  without  the 
party  being  either  actually  or  constructively 
before  the  court." 

So  that,  while  this  Act  removed  any  difficulty 
as  to  jurisdiction,  between  competent  parties, 
regularly  served  with  proces.s,  it  does  not  at- 
tempt to  displace  that  principle  of  jurispru- 
dence on  which  the  court  rested  the  case  last 
mentioned.  And  the  47th  rule  is  only  a  dec- 
laration, for  the  government  of  practitioners 
and  courts,  of  the  effect  of  this  Act  of  Con- 
gress, and  of  the  previous  decisions  of  the 
court,  on  the  subject  of  that  rule.     Hagan  v. 

WaOcer,  14  How.,  86.  It  remains  true,  not- 
withstanding the  Act  of  Congress  and  the  47th 
rale,  that  a  circuit  court  can  make  no  decree 
affecting  the  rights  of  an  absent  person,  and 
can  make  no  decree  between  the  parties  before 
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it,  which  so  far  involves  or  depends  upon  the 
rights  of  an  absent  person,  that  complete  and 
final  justice  cannot  be  done  between  the  parties 
to  the  suit  without  affecting  those  rights.  To 
use  the  language  of  this  court  in  Elmendorf  v. 
Taylor,  10  Wh.,  1B7:  "If  the  case  may  be 
completely  decided,  as  between  the  litigant 
parties,  the  circumstance  that  an  interest  exists 
in  some  other  person,  whom  the  process  of  the 
court  cannot  reach — as  if  such  party  be  a  resi- 
dent of  another  state — ought  not  to  prevent  a 
decree  upon  its  merits."  But  if  the  case  can- 
not be  thus  completely  decided,  the  court 
should  make  no  decree. 

We  have  thought  it  proper  to  make  these  ob- 
servations upon  the  effect  of  the  Act  of  Con- 
gress and  of  the  47th  rule  of  this  court,  be- 
cause they  seem  to  have  been  misunderstood, 
and  misapplied  in  this  case:  it  being  clear  that 
the  Circuit  Court  could  mako  no  decree,  as  be- 
tween the  parties  originally  before  it,  so  as  to 
do  complete  and  final  justice  between  them,  • 
without  affecting  the  rights  of  absent  persons, 
and  that  the  original  bill  ought  to  have  been 
dismissed. 

But.  unfortunately,  this  course  was  not 
taken.  The  two  defendants,  Mrs.  Shields  and 
Bisland,  answered,  denied  the  allegations  of 
fraud,  and  insisted  that,  so  far  as  they  were 
concerned,  the  compromise  was  made  in  good 
faith,  and  they  were  ready  to  perform  their 
parts  of  it,  according  to  their  respective  stipu- 
lations. 

On  the  same  day  that  Bisland  filed  his  an- 
swer, he  filed  also  a  cross  bill  against  Barrow, 
praying  for  a  specific  performance  of  the  con- 
tract of  compromise. 

But  this  bill  also  was  fatally  defective,  as  re- 
spects parties.  Thomas  R.  Shields,  and  his 
other  five  indorsers,  had  such  a  direct  and  imme- 
diate interest  in  the  contract  of  compromise,  and 
that  interest  was  so  entire  and  undivisible,  that 
without  their  presence,  no  decree  on  the  sub- 
ject could  be  made.  In  Morgan's  Heirs  v. 
Morgan,  2  Wh.,  290.  a  bill  was  brought  by 
the  heirs  of  a  deceased  vendor,  to  compel  the 
specific  performance  of  a  contract  to  purchase 
lands.  It  was  objected  that  the  deceased  had 
a  child  who  was  not  mode  a  party.  Chief  Jus- 
(tctf  Marshall  said :  "It  is  unquestionable  that 
all  the  coheirs  of  the  deceased  ought  to  be 
parties  to  this  suit,  either  plaintiff  or  defend- 
ant, and  a  specific  performance  ought  not  to 
be  decreed  until  they  shall  be  all  oefore  the 
court." 

The  next  step  in  the  pleadings  was,  that  Bar- 
row filed  what  he  calls  a  petition,  in  which 
he  recites  summarily  what  had  previously  been 
done  in  the  cause,  and  declares  himself  willing 
to  have  the  agreement  of  compromise  specific- 
ally performed;  and  prays  for  leave  to  amend 
his  bill,  by  making  Thomas  R.  Shields  a  party, 
allef^ng  be  had  become  a  citizen  of  Missis- 
sippi, and  by  inserting  the  following  words: 

"But  if  this  honorable  court  should  be  of 
opinion  that  the  said  agreement  of  November 
9,  1843,  is  valid,  and  should  not  be  set  aside; 
and  if  the  said  defendant  shall  acknowledge 
its  validity  and  binding  force,  then  the  orator 
prays  that  its  specific  performance  may  be  de- 
creed, according  to  its  true  purport  and  tenor, 
as  hereinabove  explained;  and  he  offers  to  do 
and  perform  on  his  part  all  the  acts  which,  by 
U  Kl 
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said  agreement,  he  is  bound  to  perform;  and  tie 
prays  tliat  said  defendants  may  be  decreed  to 
pay  t^  bim  the  value  of  the  mule,  negro,  clothing 
and  flat  boats,  which  were  taken  away  from  the 
said  plantalion  as  aforesaid ;  that  thev  be  de- 
creed to  relieve  the  said  Liza,  and  the  other 
above  mentioned  property,  from  the  judicial 
mortgages  mentioned  in  this  bill,  and  from  the 
tacit  (nortgage  of  the  minor  children  of  the  said 
Thomas  u.  Shields;  that  the  said  Thomas  R. 
Shields,  when  made  a  party  to  this  suit,  both 
in  his  individual  capacity  and  as  tutor  of  his 
aforesaid  minor  children,- may  be  ordered  to 
execute  a  proper  and  legal  re-conveyance  to 
your  orator,  of  the  above-described  property, 
or  that  any  other  order  may  be  made  ^hicb, 
to  this  honorable  court,  may  appear  meet  and 
fit  for  the  purpose  of  again  vesting  in  the  ora- 
tor a  good  and  valid  title  to  the  aforesaid  prop- 
erly; that  the  notes  described  in  said  Act  of 
November  9,  1842,  and  amounting  to  $83,000, 
•  may  be  surrendered  to  your  orator ;  that  the  de- 
fendants may  be  decreed  to  pav  to  your  orator 
the  amount  of  such  of  the  said  last  mentioned 
notes  as  may  have  been  drawn  by  them,  and 
also  such  of  said  notes  as  may  be  indorsed 
by  them,  and  which  may  have  been  protested, 
and  of  the  protest  of  which  they  may  have 
b^n  duly  notified  before  the  final  decree  of 
this  honorable  court,  the  whole  with,  interest 
from  the  day  of  protest;  and  that  said  defend- 
ants may  furthermore  be  decreed  to  pay  the 
current  expenses  of  Said  plantation  during  the 
yearanterior  to  said  November  9th,  1842,  and  to 
refund  to  your  orator  any  amount  and  expenses 
which  he  may  have  been,  or  may  yet  be,  com- 
pelled to  pay  on  account  of  privileged  claims 
incumbering  said  plantation  on  the  day  of  said 
Act." 
The  court  allowed  the  above  amendment. 
/^So  that  the  bill  thereafter  presented  not  only 
I  two  aspects,  but  two  diametrically  opposite 
I  prayers  for  relief,  resting  upon  necessarily  in- 
\  consistent  cases;  the  one  being  that  the  court 
would  declare  the  contract  rescinded,  for  im- 
position and  other  causes,  and  the  other,  that 
the  court  would  declare  it  so  free  from  all  ex- 
ception as  to  be  entitled  to  its  aid  by  a  decree 
for  specific  performance. 

Whether  this  amendment  be  considered  as 
leaving  the  bill  in  this  condition,  or  as  amount 
ing  to  an  abandonment  of  the  original  bill  for 
a  rescission  of  the  contract,  and  the  substitution 
of  a  new  bill  for  a  specific  performance,  it  was 
equally  objectionable. 

A  bill  may  be  originally  framed  with  a  double 
aspect,  or  may  be  so  amended  as  to  be  of  that 
character.  But  the  alternative  case  stated  must 
be  the  foundation  for  precisely  the  same  relief; 
and  it  would  produce  inextricable  confusion  if 
the  plaintiff  were  allowed  to  do  what  was  al- 
\  tempted  here. 

Story's  Eq.  PL.  212,  213;  Welford's  Bq.  PL. 
88;  EdwamU  v.  Edwards,  Jacob,  385. 

Nor  is  a  complainant  at  litierty  to  abandon 
the  entire  case  made  by  bis  bill,  and  make  a 
new  and  different  case  by  way  of  amendment. 
We  apprehend  that  the  true  rule  on  this  subject 
is  laid  down  by  the  Vice-Chancellor,  in  Ver- 
plank  V.  The  Mercantile  Jns.  Co. ,  1  Edwards, 
Ch.,  46.  Under  the  privilege  of  amending,  a 
party  is  not  to  be  permitted  to  make  a  new  bill. 
Amendments  can  only  be  allowed  when  the 


bill  is  found  defective  in  proper  parties,  in  it» 
prayer  for  relief,  or  in  the  omission  or  mistake 
of  some  fact  or  circum.<itance  connected  with 
the  substance  of  the  case,  but  not  forming  the 
substance  itself,  or  for  putting  in  issue  new 
matter  to  meet  allegations  in  the  answer.  See, 
also,  the  authorities  there '  referred  to,  and 
StoiT'sEq.  PL,  884. 

We  think  sound  reasons  can  bo  given  foroot 
allowing  the  rules  for  the  practice  of  the  cir- 
cuit courts  respecting  amendments,  to  be  ex- 
tended beyond  this;  though  doubtless  much 
liberality  should  be  shown  in  acting  within  it, 
taking  care  always  to  protect  the  rights  of  the 
opposite  party. 

See  Manor  v.  Dry.  3  Sim.  &  8tu.,  118. 

To  strike  out  the  entire  substance  and  prayer 
of  a  bill,  and  insert  a  new  case  by  way  of 
amendment,  leaves  the  record  unnecessarily  in- 
cumbered with  the  original  proceedings,  in- 
creases expenses,  and  complicates  the  suit; 
it  is  far  better  to  require  the  complainant  to 
begin  anew. 

To  insert  a  wholly  different  case  is  not  prop- 
erly an  amendment,  and  should  not  be  consid- 
ered within  the  rnlies  on  that  subject. 

After  this  change  had  been  made  in  theorl^p- 
nal  bill,  and  Barrow  had  answered  the  cross- 
bill of  Bisland,  the  next  step  taken  in  the  cause, 
respecting  the  pleadings  and  parties,  was  the 
entry  of  the  following  order: 

"The  motion  of  the  complainant  for  the  de- 
livenr  of  the  notes  of  George  S.  Guion  and  Van 
P.  Winder,  which  have  been,  by  order  of  th* 
court,  delivered  into  the  court,  to  abide  its  fur- 
ther order,  came  on  to  be  heard ;.  and  havinjr 
been  fully  argued,  and  it  appearing  to  thecourt 
that  all  the  parties  to  the  second  contract 
set  up  in  the  complainant's  bill  and  in  the  cross- 
bill of  the  defendant,  Bisland,  are  not  before 
thecourt;  and  it  also  appearing  to  the  court 
that  the  said  defendants.  Shields  and  Bisland. 
are  citizens  of  the  State  of  Mississippi,  and  that 
all  the  other  parties  interested  in  the  execution 
of  the  said  second  contract  are  citizens  of  the 
State  of  Louisiana,  it  is  therefore  ordered,  that 
unless  the  said  Shield  and  Bialand  do,  on  or 
before  the  first  Monday  in  August  next,  file 
their  cross-bill,  setting  up  and  praying  a  specific 
execution  of  said  contract,  and  make  all  the 
parties  to  the  second  contract,  set  up  in  the 
complainant's  bill  and  residing  in  Louisiana, 
defendants,  that  the  complainant,  Barrow, 
shall  be  at  liberty  to  proceed  upon  his  bill  of 
complaint  for  a  specific  execution  of  the  origi- 
nal contract  between  the  parties,  and  for  the 
rescission  of  the  said  second  contract  against 
such  of  the  parties  residing  in  the  State  of 
Mississippi  as  may  fail  to  comply  with  this 
order." 

The  validity  of  this  order  cannot  be  main- 
tained, and  nothing  done  in  consequence  of  it 
can  be  allowed  any  effect  in  this  court. 

It  is  apparent  that  if  it  were  in  the  power  of 
a  circuit  court  of  the  United  States  to  make 
and  enforce  orders  like  thi»,  both  the  Article  of 
the  Constitution  respecting  the  ludicial  power, 
and  the  Act  of  Congress  conferring  jurisdiction 
on  the  circuit  courts,  would  be  practically  dis- 
regarded in  a  most  important  particular.  For 
in  all  suits  in  equity  it  would  only  be  necessary 
that  a  citizen  of  one  State  should  be  found  on 
one  side,  and  a  citizen  of  another  state  on  the 
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other,  to  enable  the  court  to  force  into  the  cause 
all  other  persons,  either  citizens  or  aliens. 
No  such  power  exists;  and  it  is  only  necessary 
to  consider  the  nature  of  a  cross-bill,  to  see 
that  it  cannot  be  made  an  instrument  for  any 
(uch  end.  "  A  cros.s-biII,  ex  vi  termiiiorum, 
implies  a  bill  brought  by  a  defendant  against 
the  plaintiff  in  the  same  suit,  or  against  other 
defendants  in  the  same  suit,  or  against  both, 
touching  the  matters  in  question  in  the  original 
Mil." 

Story's  Eq.  PI.,  sec.  889;  8  Dan.  Ch.  Pr., 
1742. 

New  parties  cannot  be  introduced  into  a 

cause  by  a  cross-bill.  If  the  plaintiff  desires  to 
make  new  parties,  he  amends  his  bill,  and 
nukes  them.  If  the  interest  of  the  defendant 
requires  their  presence,  he  takes  the  objection 
of  non-joinder,  and  the  complainant  is  forced 
to  amend,  or  his  bill  is  dismissed.  If,  at  the 
bearing,  the  court  finds  that  an  indispensable 
party  is  not  on  the  record,  it  refuses  to  proceed. 
These  remedies  cover  the  whole  sul^ject,  and  a 
cross  bill  to  make  new  parties  is  not  only  im- 
propeiLand  irregular,  but  wholly  unnecessary. 
When  the  defendants,  Mrs.  Shields  and  Bis- 
lud,  had  complied  with  this  order  of  the  court, 
and  filed  their  croes-bill,  as  it  was  called, 
against  the  other  indorsers  and  Thomas  R. 
Shields,  and  they  had  come  in,  as  they  did, 
what  was  their  relation  to  the  cause?  They 
surely  were  not  plaintiffs  in  it.  If  they  were 
defendants  the  court  had  not  jurisdiction,  for 
they,  as  well  as  the  complainant,  were  citizens 
of  Louisiana.  In  truth,  they  were  not  parties 
to  the  original  bill ;  they  were  merely  defend- 
ants to  the  cross  bill.  They  had  no  right  to 
antwer  the  original  bill,  or  make  defense 
against  it.  and  of  course  no  decree  could  be 
■Dade  against  them,  lipon  that  bill. 

We  do  not  find  it  necessary  to  pursue  further 
an  examination  in  detail,  of  the  complicated 
maze  of  pleas,  demurrers,  answers,  amend- 
oicatsand  interlocutory  orders,  which  followed 
the  filing  of  this,  so  called,  cross-bill.  It  Is 
enough  to  say  that  the  defendants  to  it  were 
never  lawfully  before  the  court;  that  the  court 
never  obtained  juriKdiction  over  those  of  the 
parties  who  were  citizens  of  the  Slate  of  Louisi- 
ana,  and  amongst  them  was  Thomas  R  Shields, 
who,  though  made  a  party  to  the  original  bill 
bv  amendment,  cs  a  citizen  of  Mississippi, 
pleaded  that  he  was  a  citizen  of  Louisiana,  and 
Wat  thereupon  stricken  out  of  the  original  bill, 
and  was  only  a  defendant  to  the  cross-bill;  that 
it  never  had  lawfully  before  it  such  parties  as 
were  indispensable  to  a  decree  for  the  specific 
performance  of  the  contract  of  compromise,  or 
for  the  rescission  thereof:  and  lastly,  that  when 
it  proceeded  finally  to  make  a  decree  condemn- 
ing certain  of  the  defendants,  who  were  indors- 
•  era  fur  Thomas  R.  Shields,  to  pay  the  notes 
given  on  the  compromise,  it  gave  relief,  for 
which  there  was  a  plain,  adequate  and  complete 
remedy  at  law,  and  which  was  wholly  aside 
from  the  prayer  of  the  bill  for  a  specific  execu- 
tion of  the  contract  of  compromise,  which  was 
fully  executed  in  this  particular  when  the  notes 
Were  given  and  deposited  in  the  hands  of  the 
notary. 

This  court  regrets  that  a  litigation,  which  htis 
now  lasted  upwards  of  thirteen  years,  should 
l>tve  proved  wholly  fruitless;  but  it  is  under 
See  17  How. 


the  necessity  of  reversing  the  decree  of  the  Cir- 
cuit Court,  ordering  the  cause  to  be  remanded, 
and  the  original  and  cross-bills  dismissed. 
Decree  reversed  and  cause  remanded. 

Cited- 17  How.,  508,595;  19  How..  115;  6  Wall.. 
284 ;  1 1  Wall.,  831,  632 ;  U  Wall.,  80 ;  16  Wall.,  «iO :  17 
Wall.,  579;  18  Wall.,  475;  1  Otto.  885:  3  Otto,  204; 
8  Otto,  425;  7  Otto.  425;  12  Otto,  563;  MoAll.,  30, 
37,  46 ;  1  Bk.  Heg..  187  :  4  Dk.  Reg.,  642;  2  Curt.,  H, 
177;  14  Blatchf.,  374  ;  3  McA.,  47;1  McC.,  644;  Saw., 
473,  478,  687;  Woolw.,  308;  2  Abb.  N.  8.,  654;  8 
Blatchf.,  268 ;  4  Blatchf.,  491,  492 :  6  Blatobf..  162  ;  8 
Blatchf.,  128, 129,  496  ;  I  Hughes,  121 ;  8  Woods.,  164; 
7  Saw.,  489 ;  4  Hughes,  868. 


ROBERT  WICKLIFFB,  Administrator,  with 
the  will  annexed,  of  LincB  Tibrnan,  De- 
ceased, Complainant  and  Appellant, 

V. 

BENJAMIN  EVE,  Deceased ;  RICHARDSON 
ADAMS,  Executor  of  Randolph  Adams, 
Deceased ;  ROBERT  P.  LETCHER,  JAMES 
BALLINGER,  and  FRANKLIN  BALLIN- 
OER. 

(See  8.  C,  17  How.,  4A8-470.) 

Juritdietion  a*  to  partie* — Righit  of  adminit- 
trator  of  defeated  partner. 

Where  all  the  parties  to  a  suit,  both  plaintiff  and 
defendants,  are  citizens  of  the  same  State  (Ken- 
tucky), the  C!lrauit  Court  has  no  Jurisdiction  of  the 
parties,  and  the  bill  is  rightly  dismissed. 

Admlnistratorof  deceased  partner  has  a  right  to 
come  into  a  court  of  equity  by  bill,  to  coerce  the 
surviving  partner  to  settle,  and  pay  the'  debts  of 
the  Orm  with  the  Joint  property. 

After  the  creditors  of  the  partnership  are  satis- 
fled,  such  administrator  may  comts  in.  on  a  bill 
properly  framed,  for  bis  Intestate's  share  of  the 
surplus. 

Argued  FS*.  6'.  18SS.        Decided  Feb.  SO,  1855. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Kentucky. 

The  case  is  stated  by  the  court. 

Mr.  E.  Px«Bton,for  theappellant.contended 
that  the  bill  was  not  an  original  bill,  but  mere- 
ly a  supplementary  remedy,  to  enable  the  court 
to  regulate  equitably  the  judgments  at  law 
which  no  state  or  other  courts  could  do,  and 
that  it  was  a  continuation  of  the  suit  between 
the  plaintiffs  and  defendants. 

Simmsy.  Outhrie,  9  Cr..  25;  Dunn  v.  Olarke, 
8  Pet.,  1 ;   Clarke<7.  Matheieson,  12  Pet.,  170. 

Mr.  M.  Blair,  for  appellees: 

This  is  an  original  bill  to  set  aside  the  origi- 
nal bill  complained  of,  for  fraud  in  obtaining  it, 
and  although  it  prays  for  an  examination  and 
review  of  said  decree,  the  ground  on  which  it 
proceeds  is  the  alleged  fraud  in  obtaining  it,and 
not  for  errors  apparent  on  the  face  of  the  de- 
cree, or  for  new  matter  discovered  since  the  de- 
cree; nor  is  it  against  those  who  were  parties  to 
the  original  bill  only,  or  by  one  against  whom 
that  decree  was  rendered,  or  by  one  in  privity 
with  the  parties  or  aggrieved  by  the  decree. 
These  are  the  requisites  of  the  bill  of  review  as 
laid  down  in  the  text  books  of  chancery  practice. 

Maddock,  Tit.  Bill  of  Review;  see,  also, 
the  opinion  of  Judge  Baldwin,  9  Pet.,  770,  anci 
cases  there  cited. 

The  court  bad  no  Jurisdiction.    The  courts 
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of  the  United  States  beinc  courts  of  limited 
jurisdiction,  tlie  facts  wiiich  confer  it  must  be 
Htated  in  the  bill. 

«Pet.,  438,  112;  10  Wl».,  192;  Piquignot  v. 
Pa.  R.  R.  Co.,  16  How.,  104. 

The  parties  are  not  alleged  to  be  citizens  of 
different  states  so  as  to  give  jurisdiction  on  that 
ground. 

8  Dow.  882;  Bingham  v.  Cabot  8Dal]..  382. 

Mr.  TiuHce  Catron  delivered  the  opinion 
of  the  court : 

In  1822  some  of  the  defendants  made  two 
notes,  one  for  $1,808.44,  and  one  for  $1,383.- 
05,  to  Lulce  Tiernan  &  Sons;  one  payable  the 
l<*t  of  December  of  that  year,  and  the  other  De- 
cember 1,  1828. 

In  1883,  suits  were  brought  by  the  plaint 
iff,  as  attorney  of  the  payees,  in  the  United 
States  Circuit  Court  for  the  Kentucky  District, 
and  judgments  were  obtained  by  default. 

No  executions  to  enforce  the  judgments  were 
put  into  the  marshal's  hands  till  December  15, 
1845;  and  shortly  after  they  were  stayed  by  in- 
junction, at  the  suit  of  sotne  of  the  defendants 
against  Charles  Tiernan,  the  surviving  partner, 
on  the  ground  of  payment,  and  the  bar  of  the 
Statute  of  Kentucky,  for  failing  to  sue  out  exe- 
cutions within  twelve  months  after  judgment; 
and  on  the  8th  day  of  May,  1847,  the  injunction 
was.  by  decree  of  the  United  States  Circuit 
Court,  made  perpetual. 

Wickliffe  had  in  the  meantime  brought  suit 
against  Luke  Tiernan,  claiming  an  indebted- 
ness against  him  to  the  amount  of  about  three 
I  liousand  dollars,  but  never  obtained  judgment. 
He  had  attached  the  debt  be  alleged  to  be  due 
by  the  defendants  to  Tiernan  &  Sons,  and 
when  the  injunction  suit  was  pending  against 
the  surviving  partner,  Wickliffe,  having  ob- 
tained letters  of  administration  on  the  13th  of 
November,  1848,  petitioned  to  be  made  a  de- 
fendant, but  the  court  overruled  the  motion. 

On  the  6th  of  December,  1847,  he  moved  for 
leave  to  file  a  bill  of  review  on  the  same  ground, 
but  the  court  also  refused;  and  the  present  suit 
was  brought  to  set  aside  the  decree  enjoining 
execution  of  the  two  judgments,  on  the  ground 
that  the  decree  in  favor  of  Eve  and  others  was 
obtained  by  fraud  through  the  connivance  of 
Charles  Tiernan,  the  defendant.  The  bill  al- 
leges, among  other  things,  that  Charles  Tier- 
nan was  largely  indebted  to  his  father,  and  bad 
assigned  his  interest  in  the  judgments  to  him, 
and  had  become  i)ankrupt.  There  is  no  aver- 
ment in  the  bill  that  the  partnership  debts  of 
Luke  Tiernan  &  Sons  had  been  paid;  nor  is 
there  any  averment  that  the  complainant  and 
defendants  were  citizens  of  different  states. 

Wickliffe  attempted  to  have  himself  made  a 
defendant  to  the  suit  of  John  Q.  Eve  and  oth- 
ers against  Charles  Tiernan,  on  the  assumption 
that  Luke  Tiernan  was  indebted  to  him,  Wick- 
liffe; and  he  claimed  aright  to  have  part  of  the 
amount  due  to  him  from  Luke  Tiernan  satis- 
fled  out  of  the  moneys  he  alleged  were  due  to 
Luke  Tiernan  &  Sons  from  Eve  and  others. 
Charles  Tiernan,  being  the  surviving  partner 
of  the  firm,  had  the  sole  right  to  defend  the 
suit,  as  he  represented  the  partnership  proper- 
ty; in  regard  to  which,  the  administrator  of 
Luke  Tiernan  had  a  right  to  come  into  a 
court  of  equity  by  bill  to  coerce  the  surviv- 
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ing  partner  to  settle,  and  pay  the  debts  of  the 
firm  with  the  joint  property;  and  after  the 
creditors  of  the  parlner«>hip  were  satisfied,  then 
Luke  Tiernan's  administrator  might  have  come 
in  on  a  bill,  properly  framed,  for  one  third  of 
the  surplus,  or  as  much  more  as  L.  Tiernan 
was  in  advance  to  the  Arm.  This  familiar 
doctrine  is  well  stated  by  Mr.  Justiee  Story,  in 
his  work  on  Pai-tnership',  sees.  07,  847. 

But  the  bill  before  us  claims  no  relief  in  this 
form;  the  complainant  asks  that  the  decree  re 
teasing  Eve  and  others  may  be  set  aside  as 
fraudulent,  and  the  balance  due  on  Eve's  debt, 
may  be  decreed  to  him,  as  administrator  of 
Luke  Tiernan:  and  in  this  capacity  he  seeks 
to  retain  for  himself,  and  subject  the  property 
of  the  firm  to  pay  the  debts  uf  an  individual 
partner  Charles  Tiernan  is  no  ptaty  to  t  bis 
proceeding,  and  as  he  was  not  brought  before 
the  court, tiiere  could  be  no  jurisdiction  taken  of 
the  subject  matter,  he  being  legal  owner  of  the 
chose  in  action  claimed,  if  the  claim  had  any 
existence. 

The  bill  was  dismissed  in  the  Circuit  Court, 
because  the  complainant  and  (he  defendants 
were  citizens  of  Kentucky,  and  therefore  the 
court  declared  it  had  no  jurisdiction,  for  want 
of  proper  parties.  To  obviate  this  objection, 
it  is  insisted  here,  on  the  part  of  the  appellant, 
that  this  is  a  bill  of  review  of  the  proceedini^ 
in  the  cause  of  John  O.  Eve  et  al.  v.  Charle* 
Tiernan.  The  appellant  having  been  refused 
the  privilege  to  file  a  bill  of  review,  he  then 
filed,  this  original  bill  impeaching  the  decree 
for  fraud,  and  to  this  bill  none  but  citizens 
of  Kentucky  were  parties. 

It  is  manifestly  an  original  bill  within  the  de- 
scription given  by  Mr.  Juntiee  Story's  Bq. 
Plead.,  sec.  404.  and  being  so,  the  Circuit  Court 
had  no  jurisdiction  of  the  parties. 

11  w  ordered  that  the  decree,  ditmimngthe  biU, 
be  affirmed. 

WILLIAM  A.  BOOTH,  AppeOant, 

V. 

FERDINAND  CLARK. 

(See  S.  C,  IT  How.,  32»-340.) 

Receiver  ofttate  court — poaer  to  *ue  in  anoth-er 
juritdielion — right  of  same  ami  of  a»»ignee  in 
bankruptcy  to  debtor's  property  oonHdered. 

h  receiver  appointed  in  a  creditor's  bill.  In  tbe 
State  of  New  York,  cannot  buc  out.  of  tbe  state  to 
wbicb  ho  was  appoiuted,  to  wit ;  in  the  tTnited 
States  Circuit  Court  for  the  District  uf  Coluntliia. 

As  between   such   receiver,  althoufrb   flrst  ap- 

g Dinted,  and  the  assignee  in  bankruptcy,  the  latter 
as  the  official  risht  to  a  fund  arlsini;  from  a 
Mexican  claim  wtilch  had  l>een  awarded  to  the 
bankrupt  by  United  States  Commissianen  under 
Treaty  with  Mexico. 

Power  of  receivers  appointed  by  the  state  courts 
in  this  respect  considered,  end  cases  on  the  subject 
reviewed. 

There  was  a  want  of  vi^lanoe  in  omitting'  to  pro- 
ceed in  this  matter  by  the  receiver,  which  did  not 
make  any  equity  which  he  might  have  in  New  Tork 
upon  the  debtor's  property  superior  to  that  of 
other  creditors  pursuing  the  funds  In  this  court. 

llie  receiver  had  nothing  in  ihls  case  In  tbe  nat- 
ure of  a  lien  to  bind  tbe  debtor's  property  not 
within  the  State  of  New  Tork. 

Argued  Jan.  S9,  1855.     Decided  Mar.  1,  18SS. 

APPEAL   from  the  Circuit  Court  of    the 
United  States  for  the  District  of  Columbia. 
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This  was  another  claim  to  tlie  fund  in  the 
Treasury  of  the  United  States,  involved  in  the 
esse  of  Clark  v.  Clark.  Booth  brought  his 
(ctioD  in  the  Circuit  Court  of  the  United  Slates 
for  the  District  of  Columbia,  in  the  character 
of  Receiver,  appointed  in  the  year  1843  by  the 
(V)ort  of  Chancery  of  the  State  of  New  York, 
in  a  proceeding  upon  a  bill  of  a  judgment 
creditor,  one  Juan  de  la  Camara,  to  compel  a 
dimH>Tery  of  property  and  choses  in  action  of 
Ferdinand  Clark. 

After  various  proceedings,  the  Circuit  Court 
dismissed  the  bill,  and  the  complainant  appealed 
to  this  court. 

The  case  is  further  stated  by  the  court. 

Mr.  Jos.  H.  Bradlley,  for  appllant,  after 
itstiDg  the  facts,  made  the  followmg  points: 

I.  By  the  proceedings  in  the  Court  of  Chan- 
cery of  New  York,  the  property  of  Clark  was 
vested  in  the  receiver.  Booth,  before  Clark  pe- 
titioDed  for  the  benefit  of  the  Bankrupt  Act, 
tnd  the  righl  of  Booth  was  not  affected  by  the 
ToluDtary  bankruptcy  and  discharge  of  the  de- 
fendant. 

2  Rev.  Stat.,  173.  sees.  88,  89.  in  margin; 
Bbtna  ▼.  WaddeU.  2  Sand.  Ch.,  494,  510, 512, 
ud  cases  cited. 

The  order  of  the  court  works  the  transfer 
of  (he  title. 

Jfonn  V.  PenU,  2  Sandf.  Ch.,  267,  271.  272. 

The  subsequent  discharge  did  not  devest  the 
tillethus  created.  Marcy  y,  Jordan,  2  Den., 
570.  It  is  like  an  execution  in  the  hands  of  the 
■beriff,  not  levied,  which,  by  the  "  settled  law 
of  the  State,"  binds  the  property. 

WaUer  v.  Best.  8  How.,  111. 

Orthe  attachment  in  a  New  Hampshire  suit. 

Peek  V.  Jenness,  7  How.,  612,  619,  622. 

It  is  the  settled  law  of  the  State  of  N.  Y. 

2  Sand.  Ch..  519. 

II.  The  receiver  could  maintain  any  action 
io  relation  to  the  property  and  rights  of  prop- 
erty which  the  debtor  himself  could  have  had. 

6  Barb.,  542.  544;  8  Sand..  811,  816.  817. 

III.  The  matter  in  controversy  was  a  chose 
in  action  at  the  time  of  the  appointment  of  the 
receiver,  was  piersonal  property,  followed  the 
person  of  the  owner,  and  passed  to  the  re- 
ceiver. 

Nathan  v.  WhiOoek,  9  Paige,  159;  North  v. 
Turner,  9  Serg.  &  R..  244,  and  the  authorities 
there  cited;  19  Wend.,  75;  QHlet  v.  FairehUd, 
4  DcD.,  80.  82,  and  cases  cited. 

A  claim  upon  a  foreign  government  would 
be  embraced  in  such  an  assignment. 

4  Deo.,  80.  83.  and  cases  cited;  Vcnich  v. 
Delaplaine,  2  N.  Y.  8i(7,  402,  403;  Milnor  v. 
Jfefe,  16  Pet..  221:  Comegyt  v.  Va*»e,  1  Pet., 
193:  2  Sto.  Eq.,secs.  829. 1040. 

The  fund  not  bein)^  the  subject  of  manual 
possession,  an  appropriation  of  it  is  all  that  is 
lequired. 

5  Binn.,392,  898. 

Having  no  locality,  the  validity  of  its  transfer 
depends  on  the  law  of  the  place  where  the 
transfer  was  made. 

2  Kent's  Com..  570.  7th  ed.,  Sto.  Con.,  sees. 
882.383.899;  VanBmkirkv.  Hart.  Fire  ln$. 
Co  ,  14  Conn..  583.  586-590. 

"  According  to  the  law  of  the  place  where 
made." 

Blaek  v.  Zatharie,  8  How.,  482;   Oakey  v. 
Beanea.  11  How.,  44. 
Bee  17  How. 


The  Court  of  Chancery  in  New  York  had 
jurisdiction  of  the  subject  matter  and  of  the 
person.  It  carried  with  it  jurisdiction  over  hi» 
personal  effects. 

Holmet  V.  Bemsen.  4  Johns.  Ch..  485;  S.  C, 
20  Johns.,  262;  Hooper  v.  Ttiekerman,  3  Sand., 
811,  317;  Hoyt  v.  Thompson,  5  N.  Y.,  32P;  Sto. 
Confl.,  420;  Life  and  Letters  of  Jos.  Story,  Vol. 
I.,  p.  380.  Letter  to  Chan.  Kent. 

iV.  The  Circuit  Court  of  the  District  of 
Columbia  had  jurisdiction  of  the  cause,  if  the 
right  of  the  receiver  was  complete  under  the 
laws  of  the  State  of  New  York. 

Holme*  V.  Bemsen;  Hooper  v.  T\iekerman ; 
Hoyt  V.  Thompson;  Sto.  Confl.,  419-421. 
already  cited;  Thomas  y.  Merchants'  Bank,  9 
Paige,  216;  McLaren  v.  Pennington,  1  Paige, 
102;  Bank  of  Augvtta  v.  Earle,  18  Pet.,  6^0- 
591;  Manor  y.  Metz.ld  Pet.,  221. 

Executors  and  administrators  by  statute  (Act 
24lh  June,  1813,  sec.,  11,  2  Stat,  at  L.,  758), 
and  assignees  of  insolvents  in  the  several  States 
have  always  been  allowed  by  the  court  to  sue 
here.  The  receiver  in  this  case  was  not  a  com- 
mon law  receiver,  but  a  receiver  by  statute  as 
in  case  of  insolvency. 

The  court  had  jurisdiction  under  the  Act  8d 
March,  1849. 

"  There  is  a  known  distinction  between  cir- 
cumstances which  are  of  the  essence  of  the 
claim  required  to  be  done  by  an  Act  of  Parlia- 
ment, and  clauses  merely  directory.  The  pre- 
cise time,  in  many  cases,  is  not  of  the  essence." 

Rex  V.  Loxdaie,  1  Burr.,  447. 

The  provisions  of  a  law  which  are  merely  di- 
rectory, are  not  to  be  construed  into  conditions 
precedent.  Laws  are  construed  strictly  to  save 
a  right  or  avoid  a  penalty;  but  liberally  to  give 
a  remedy,  or  effect  an  object  declared  in  the 

WkUney.  v.  Emmett,  1  Bald.  C.  C,  816. 

The  intention  of  the  Legislature  should  be 
followed  whenever  it  can  be  discovered,  al- 
though the  construction  seems  contrary  to  the 
letter  of  the  statute. 

Dwarris  on  Stat.,  718;  T%«  People  v. 
Tlu  UticaJns.  Co.,  15  Johns.,  880;  see,  also,  6 
Cr.,807;  3  How.,  665. 

By  the  court:  "  Courts  are  not  to  construe 
an  Act  so  liberally  as  to  work  injustice,  but  so 
liberally  as  to  prevent  the  mischief  and  ad 
vance  the  remedy. 

Jackson  v.  K»A,  10  Johns.,  466. 

Negative  words  will  make  a  statute  impera- 
tive; words  in  the  aflSrmative  are  directory 
only. 

Bex  V.  Leicester,  9  Dowl.  <fc  Ry..  77?;  7 
Barn.  &  Cress.,  12. 

Where  a  statute  directs  a  person  to  do  a  thing 
in  a  given  time,  without  any  negative  words 
restraming  him  from  doing  it  afterwards,  the 
naming  or  the  time  will  be  considered  as  di- 
rectory to  him,  and  not  as  a  limitation  of  his 
authority. 

Pond  V.  Negxts,  3  Mass.,  230;  Smith's  Com., 
sec.  670,  et  seq.  ;  Stimson  v.  Hvggint,  16 Barb., 
658. 

When  an  act  is  to  be  done  within  a  given 
time,  it  may  be  done  afterwards  if  nothing 
has  occurred  to  prevent  it. 

Griffith  V.  Miner, 1  La. ,  350 ;  Proseus  v.  Mason, 
12  La..  16. 

I     Under  a  directory  statute,  a  duty  not  per- 
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formed  at  the  time  specified,  may  be  valid  if 
performed  afterwards. 

Webster  v.  French,  12  111.,  302. 

Remedial  statutes  have  been  made  to  extend 
by  an  equitable  construction,  to  other  persons, 
to  otlier  things,  to  other  places,  and  to  other 
times  than  those  expressly  mentioned  in  the 
statute. 

Dwarris,  721  to  726. 

Finally,  the  Circuit  Court  has  jurisdiction 
by  reason  of  the  general  powers  conferred 
upon  it  by  statute.  It  has  all  the  powers 
given  to  the  circuit  courts  of  the  United 
States  by  the  Act  18th  February,  1801.  "  Cog- 
nizance of  all  cases  in  equity  between  parties, 
both  or  either  of  which  shall  be  resident  or  be 
found  within  said  district  (Act  27lh  February, 
1801.  sec.  5;  2  Stat,  at  L.,  106),  to  proceed 
against  non-residents  in  the  same  way  as  they 
are  proceeded  against  in  the  general  court,  or 
In  the  Supreme  Court  of  Chancery  in  the  State 
of  Maryland. 

Act  8d  May.,  1802.  sec.  1,  Stat,  at  L.,  198; 
and  see  KendaU  v.  The  U.  S.,  12 Pet.,  524. 

Mr.  A.  H.  Lawrence,  for  appellee,  after 
stating  the  facts,  made  the  followmg  points: 

Ist.  Tiiat  the  bill  was  properly  dismissed,  be- 
cause the  complainant  had  not  filed  his  bill  of 
complaint,  given  notice  to  the  Secretary  of  the 
Treasury,  or  filed  his  bond,  as  required  by  the 
8tb  section  of  the  Act  of  3d  March,  1849.  9 
Stat.,  804. 

2d.  The  proceedings  in  the  Chancery  Court 
of  New  York  being  proceedings  in  rem,  could 
only  affect  property  within  the  territorial  ju- 
risdiction of  the  State.    Story  Confl. ,  sec.  648. 

Indeed,  the  authorities  in  N.  Y.  seem  to  go 
to  the  extent  that  a  decree  operates  only  on 
property  discovered  by  the  proceedings,  even 
within  the  Jurisdiction  of  the  court. 

Stvrm  V.  WaddeU,2  Sand..Ch.,495:4Ed.  Ch. 
Rep.,  668;  1  Paige,  687;  2  Paige,  667;  4  Paige, 
47,  513;  8  Paige,  669, 475. 

Clark's  native  domicil  was  Massachusetts. 
He  resided  for  a  while  in  Havana,  and  after- 
wards returned  to  his  native  State,  and  then 
took  up  his  abode  in  New  Hampshire.  See 
Sto.  Confl.,  Fees.  691,  592. 

3d.  The  Bankrupt  Court  having  taken  ju- 
risdiction of  the  claim  in  controversy,  and  it 
having  been  disposed  of  under  its  decree,  the 
property  has  effectually  passed. 

Hvuttun  V.  City  Bank  of  New  OrUant,  6 
How.,  486. 

4th.  There  was  not,  by  the  decisions  in  New 
York,  a  specific  lien  on  the  properly  in  question 
by  virtue  of  the  appointment  of  a  receiver; 
and  if  there  had  been,  it  would  have  been  pre- 
sented to  the  District  Court,  and  would  have 
been  there  recognized. 

Exparte  Chrinty,  8  How.,  316;  Satage  v. 
BcKt,  3  How.,  119;  Nvgent  v.  Bcyd,  3  How., 
486;  M'aOer  v.  Be»t,  8  How.,  Ill;  P«c*  v. 
Jennetf,  7  How.,  612. 

Mr.  Ju»ttee  Wayne  delivered  the  opinion 
of  the  court: 

We  learn  from  the  record  of  this  case  that 
Juan  de  la  Camara  recovered  a  judgment  in 
the  Supreme  Court  of  New  York  against  Fer- 
dinand Clark  for  |4,688J8.  with  Interest  at 
seven  per  cent:  that  a  Jim  facias  was  issued 
upon  the  judgment,  and  that  there  was  a  re- 


turn  upon  it  of  "no goods,  chattels,  or  real  es- 
tate of  the  defendant  to  be  levied  upon."  Upon 
this  return,  Camara  filed  a  creditor's  bill  before 
the  Chancellor  of  the  First  Circuit  in  the  Slate 
of  New  York,  setting  out  his  judgment  and  the 
return  upon  Ihe  fieri  facias,  in  which  he  seeks, 
under  the  laws  of  that  State,  to  subject  the  equi- 
table assets  and  choscs  in  action  of  Clark  to  his 
judgment;  and  be  asks  for  a  discovery  of  them 
from  Clark,  for  an  injunction,  and  the  appoint- 
ment of  a  receiver.  Notices  of  this  proceeding 
and  of  the  action  upon  it  were  served  upon 
the  solicitor  of  Clark,  and  the  bill  of  complaint 
was  taken  as  confessed,  upon  the  defendant's 
default  In  not  answering.  Booth,  the  present 
complainant,  was  appointed  receiver  on  the  3d 
August,  1842.  Clark  had  been  previously  en- 
joined under  the  proceeding  from  making  any 
disp|08ition  of  any  part  of  his  estate,  legal  or 
equitable.  Thus  matters  stood  from  the  time 
of  the  receiver's  appointment,  in  1842,  until 
June,  1861.  Then  Booth,  as  receiver.  rep<5rts 
that  no  effects  of  Clark  bad  come  his  knowl- 
edge, except  a  claim  upon  Mexico,  which  had 
been  adjudged  to  Clark  by  the  United  States 
Commissioners  under  the  Treaty  with  Mexico; 
and  that  as  receiver  he  was  contesting  it;  and 
he  asks  from  the  court  authority  to  proceed 
for  that  purpose,  which  was  granted.  Such  is 
an  outline  of  th^  case  in  New  York,  containing 
every  substantial  part  of  it. 

We  will  now  state  the  proceedings  of  this 
suit  at  the  instance  of  the  reciver,  in  the  Circuit 
Court  of  the  United  Slates  for  the  District  of 
Columbia,  from  the  decision  of  which,  dis- 
missing the  receiver's  bill,  it  has  been  brought 
to  this  court  for  revision. 

On  the  29th  May,  1851,  Booth,  the  receiver, 
filed  his  bill  in  the  Circuit  Court  for  the  Dis- 
trict of  Columbia,  reciting  so  much  of  the  pro- 
ceedings of  the  New  York  courts  as  was  deemed 
necessary  to  support  his  suit.  He  declares  that 
Clark,  when  the  original  suit  was  instituted 
against  him  by  Camara,  and  from  that  tinte 
until  after  he  had  been  appointed  receiver,  had 
resided  in  New  York.  "That  his  effects  con- 
sisted principally,  if  not  wholly,  of  the  claim 
upon  Mexico,  and  that  lie  claimed  that  fund  as 
receiver  for  the  purposes  of  that  nppointmcut. 
Clark  answered  the  bill.  He  denies  that  the 
proceedings  against  him  in  the  courts  of  the 
State  of  New  York  created  any  lien  in  behalf 
of  Camara,  or  the  receiver,  upon  the  fund  in 
controversy.  He  admits  that  no  part  of  his 
property  ever  came  into  receiver's  hands 
under  those  proceedings,  and  that  he  had  the 
claim  upon  Mexico  whilst  the  suits  were  pend- 
ing against  him,  and  when  the  receiver  was 
appointed  under  Camara's  creditor's  bill;  but 
that  all  the  evidences  and  papers  in  support  of 
his  Mexican  claim  were  then  in  the  public 
archives  at  Washington.  He  also  stales  that 
the  Board  of  Commissioners,  under  the  Act  of 
Congress  of  March  3,  1849,  entitled  "  An  Act 
to  carry  into  effect  certain  stipulations  of  the 
Treaty  between  the  United  Stales  and  the  Re- 
public of  Mexico,  of  the  2d  February,  1848," 
hnd  made  an  award  in  his  favor  for  the  sum  of 
$8(i,7b6,%,  which  sum  was  then  in  the  bauds  of 
ilie  Secretaiy  of  the  Treasury  of  the  United 
Slates.  He  alleges,  that,  being  a  resident  of  the 
State  of  New  Hampshire,  he  filed  in  the  clerks 
office  of  that  district,  on  the  28th  January,  1848, 
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kis  petition  to  be  declared  a  bankrupt.  That  lie 
had  been  declared  a  bankrupt  on  the  22d  March 
following,  pursuant  to  the  "Act  to  establish 
an  uniform  system  of  bankruptcy  throughout 
the  United  States,"  passed  August  19.  1841. 
He  then  recites  that  there  bad  b^n  attached  to 
hte  petition  in  the  bankrupt's  court  a  schedule 
of  bis  property,  rights  and  credits  of  every 
kind 'and  description,  in  which  his  Mexican 
claim  bad  been  slated :  and  that  it  was  upon  that 
claim  the  commissioners  had  awarded  to  him 
the  sum  before  mentioned.  He  declares  that 
under  the  decree  of  the  court  in  bankrut)tcy, 
one  John  Palmer  had  been  appointed  assignee; 
and  that  having  given  his  bond  in  compliance 
with  the  order  of  the  court,  he  was  vested  as 
a88ignee,in  virtue  of  the  operation  of  the  Bank- 
rupt Law,  of  all  the  defendant's  property  for 
the  benefit  of  his  creditors,  including  the 
Mexican  claim.  It  is  also  stated  in  his  answer, 
that  notice  of  all  the  proceedings  in  his  matter 
of  bankruptcy  had  been  published  in  the  lead- 
ing newspapers  of  New  Hampshire,  and  that  the 
name  of  Juan  de  la  Camara,  and  his  residence, 
WIS  placed  among  the  list  of  his  creditors  at- 
tached to  his  petition  to  be  declared  a  bankrupt. 
And  be  avers  that  all  of  his  creditors  had  had 
notice  of  the  proceedings  in  bankruptcy.  That 
neither  Camara  nor  any  other  creditor  had  filed 
or  made  any  objections  to  those  proceedings,  or 
to  the  action  of  the  assignee,  until  after  the 
award  had  been  made  upon  the  Mexican  claim. 
It  is  not  necessary,  for  the  purposes  of  this 
opinion,  to  state  the  defendant's  recital  of  the 
■ale  of  his  eSects  by  Palmer,  the  assignee;  his 
purchase  of  them,  including  the  Mexican  claim, 
or  the  rights  claimed  by  the  defendant  under 
his  purchase,  all  relating  to  the  same,  havi  ng  been 
fully  acted  upon  by  tnis  court  at  this  term,  in 
the  case  of  Ferdinand  Clark  v.  Benjamin  Clark 
and  W.  U.  O.  Haekett.  We  stale,  however, 
that  Palmer,  the  original  assignee  in  Clark's 
bankruptcy,  having  died,  he  bad  been  succeed- 
ed by  the  appointment  of  Haekett  as  assignee. 
This  suit,  then,  is  substantially  between 
Usekett,  as  the  assignee  of  Clark  in  bank- 
mptcy,  and  Booth,  the  receiver  under  Camara's 
creditor's  bill:  that  it  may  be  determined  by  this 
court  which  of  them  has  the  official  right  to 
the  Mexican  fund,  for  the  distribution  of  it  be- 
tween the  creditorsof  Clark,  or  whether  Booth, 
*s  receiver,  shall  have  from  that  fund 
a  sufficient  sum  to  pay  Canjara's  entire  debt, 
leaving  the  residue  of  it  for  distribution  between 
Clark's  other  creditors. 

It  appears  also  from  the  record  that  Booth, 
the  receiver,  took  no  steps  to  execute  his 
official  trust,  from  the  time  of  his  appointment 
in  1842  until  1851,  after  the  award  of  the  Mex- 
ican claim  had  been  made  in  Clark's  favor. 
And  also  that  the  Court  of  Chancery,  acting 
upon  the  creditor's  bill  brought  by  Camara. 
had  not  been  applied  to,  either  by  Camara  or 
by  the  receiver,  for  any  order  upon  Clark  in 
penonam,  to  coerce  his  compliance  with  its 
hijunction  and  decree. 

>  Upon  this  statement  of  the  case  we  will  now 
consider  it.  There  is  no  dispute  concerning 
the  regularity  or  binding  operation  of  the 
judgment  obtained  by  Camera  against  Clark. 
None  in  respect  to  the  proceedings  under  the 
creditor's  bill.  The  leading  point  in  the  case  is 
the  effect  of  the  proceedings  under  the  last,  to 
flee  17  How, 


give  a  right  to  the  receiver,  in  virtue  of  a  lien 
which  he  claims  upon  the  property  of  the  debt- 
or, to  sue  for  and  to  recover  any  part  of  it, 
legal  or  equitable,  without  the  jurisdiction  of 
the  State  of  New  York.  In  other  words,  as  an 
officer  of  a  court  of  chancery,  for  a  jmrtlcular 
purpose,  will  he  be  recognized  as  such  by  a 
foreign  judicial  tribunal,  and  be  allowetl  to 
take  from  the  latter  a  fund  belonging  to  a  debt- 
or, for  its  application  to  the  payment  of  a  par- 
ticular creditor  within  the  jurisdiction  of  the 
receiver's  appointment,  there  being  other 
creditors  in  the  jurisdiction  in  which  he  now 
sues,  contesting  his  right  to  do  so?  Or  can  he 
as  receiver  claim,  in  virtue  of  a  decree  upon  a 
creditor's  bill  given  in  one  jurisdiction,  a  right 
to  have  the  judgment  upon  which  the  creditor's 
bill  was  brought  paid  out  of  a  fund  of  a  bank- 
rupt debtor  in  a  foreign  jurisdiction,  because 
his  appoinlment  preceded  the  bankrupt's  peti- 
tion? 

It  is  urged  that  the  receiver  in  this  case,  by 
the  decree  of  the  court  in  New  York,  was  en- 
titled offlcially  to  the  entire  property  of  Clark, 
real,  personal  or  equitable,  both  within  and 
without  the  State  of  New  York.  That  he 
could,  as  receiver,  maintain  any  action  for  the 
property  and  rights  of  property  of  the  debtor 
which  'the  latter  could  have  done.  That  the 
fund  now  in  controversy  was  a  chose  in  action 
belonging  to  the  debtor  when  the  receiver  was 
appointed,  and  though  not  within  the  State  of 
New  York,  that  It  followed  the  person  of  the 
owner  and  passed  to  the  receiver,  because  -the 
owner  was  domiciled  in  New  York.  And  it 
was  also  said,  that  having  such  official  rights 
or  liens  upon  the  property  of  the  debtor,  ihe 
comity  of  nations  would  aid  him  in  the  assertion 
of  them  in  a  foreign  tribunal.  The  counsel 
for  the  receiver  cited  from  the  Reports  of  the 
State  of  New  York  .several  ca.<)es  in  support  of 
the  foregoing  propositions.  We  have  perused 
all  of  them  carefully,  without  having  been  able 
to  view  them  altogether  as  the  learned  counvel 
does.  Whatever  may  be  the  operation  of  Ihe 
decree  in  respect  to  the  receivers  powers  over 
the  profjerty  of  the  debtor  within  the  Slate  of 
New  York,  and  his  right  to  sue  for  them  there, 
we  do  not  find  anything  in  the  cases  in  the  New 
York  Reports  showing  the  receiver's  right  to 
represent  the  creditor  or  creditors  of  the  debtor 
in  a  foreiifn  jurisdiction.  It  is  true  that  the  re- 
ceiver in  Ibis  case  is  appointed  under  a  statute 
of  the  State  of  New  York,  but  that  only  makes 
him  an  officer  of  the  court  for  that  State.  He 
is  a  representative  of  the  court,  and  may,  by  its 
direction,  take  into  his  possession  every  kind  of 
property  which  may  be  taken  in  execution, 
and  also  that  which  is  equitable,  if  of  a  nature 
to  be  reduced  into  posses.sion.  But  it  is  not 
considered  in  every  case  that  the  right  to  the 
possession  is  transferred  by  his  appointment, 
for  where  the  properly  is  real,  and  there  are 
tenants,  the  court  is  virtually  the  landlord, 
though  the  tenants  may  be  compelled  toattom  to 
the  receiver.  (Jeremy's  Equity  Jurisprudence, 
849.)  When  appointed,  very  little  discretion  is 
allowed  to  him,  for  he  must  apply  to  the  court 
for  liberty  to  bring  or  defend  actions,  to  let  the 
estate,  and  in  must  cases  to  lay  out  money  on 
repairs,  and  he  may  without  leave  distrain  only 
for  rent  in  arrear,  short  of  a  year. 

6  Ves.,  802;  ISVes.,  26;SBro.  C.  C.,8»:  9 
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Ves..  835;  1  Jac.  &  W..  178;  Morri$  v.  Elme, 
1  Ves.,  Jr.,  189,  185;  Blunt  y.  CUthero,  6  Ves., 
799:  Hughet  v.  Hughei,  8  Bro.  C.  C,  87;  5 
Madd..  478. 

A  receiver  is  an  indifferent  person  between 
parties,  appointed  by  llie  court  to  receive  the 
rents,  issues  or  profits  of  land,  or  otiier  thing 
in  question  in  this  court,  pending  the  suit, 
where  it  does  not  seem  reasonable  to  the  court 
that  either  party  should  do  it.  Wyatt's  Prac. 
Reg.,  855.  He  is  an  officer  of  the  court;  his 
appointment  is  provisional.  He  is  appointed 
in  behalf  of  all  parties,  and  not  of  the  com- 
plainant or  of  the  defendant  only.  He  is  appoint- 
ed for  the  benefit  of  all  parties  who  mav  establish 
rights  in  the  cause.  The  money  in  his  hands 
is  ID  euttodialegit  for  whoever  can  make  out  a 
title  to  it.  IMany  v.  Maimfield,  1  Hogan,  284. 
It  is  the  court  itself  which  has  the  care  of  the 
property  in  dispute.  The  receiver  is  but  the 
creature  of  the  court;  he  has  no  powers  except 
such  as  are  conferred  upon  him  by  the  order  of 
his  appointment  and  the  course  and  practice  of 
the  court. 

Verpianek  v.  MercantiU  Insurance  Company, 
3  Paige,  C.  R.,  462. 

Unless  where  he  is  at>pointed  under  the  stat- 
ute of  New  York  directing  proceedings  against 
corporations  (2  R.  S.,  438),  and  then  he  is  a 
standing  assignee,  vested  with  nearly  all  the 
powers  and  authority  of  the  assignee  of  an  in- 
solvent debtor. 

Attorney  General  v.  Life  and  Mre  Jnruranee 
Co..  4  Paige,  C.  R.,  234. 

In  the  case  just  cited,  Ghaneellor  Walworth 
says,  that  the  receiver  has  no  powers  except 
such  as  are  conferred  upon  him  by  the  order  of 
his  appointment  and  the  course  and  practice  of 
the  court.  In  the  statement  whicli  has  been 
made  of  the  restraints  upon  a  receiver,  we  are 
aware  that  they  have  been  measurably  qualified 
by  rules,  and  by  the  practice  of  the  courts  in 
the  State  of  New  York,  as  may  be  seen  in  Hoff- 
man's practice;  but  none  of  them  alter  his  offi- 
cial relation  to  the  court,  and,  so  far  as  we  have 
'investigated  the  subject,  we  have  not  found 
another  instance  of  an  order  in  the  courts  of 
tlie  State  of  New  York,  or  in  the  courts  of  any 
other  state,  empowoiing  a  receiver  to  sue  in  his 
own  name  officially  in  another  jurisdiction  for 
the  property  or  choses  in  action  of  a  judgment 
debtor.  Indeed,  whatever  may  be  the  receiv- 
er's rights  under  a  creditor's  bill,  to  the  posses- 
sion of  the  property  of  the  debtor  in  the  State 
of  New  York,  or  the  permissions  which  may 
be  given  to  him  to  sue  for  such  property,  we 
understand  the  decisions  of  that  State  as  con- 
fining his  action  to  the  State  of  New  York. 

Such  an  inference  may  be  made  from  sev- 
eral decisions.  It  may  be  inferred  from  what 
was  said  by  Chancellor  Walworth  in  Mitchell 
v.  Bunch,  2  Paige,  C.  R.,  615.  Speaking  of 
the  property  which  might  be  put  into  the  pos- 
session of  a  receiver,  and  of  the  power  of  a 
court  of  chancery  to  reach  property  out  of  the 
State,  he  declares  the  manner  in  which  it  may 
be  done,  thus:  '"The  original  and  primary 
jurisdiction  of  that  court  was  in  pemonam 
merely.  The  writ  of  assistance  to  deliver  pos- 
session, and  even  the  sequestration  of  property 
to  compel  the  performance  of  a  decree,  are 
comparatively  of  recent  origin.  The  jurisdic- 
tion of  the  court  was  exercised  for  several  cent- 


uries  by  the  simple  proceeding  of  attachment 
against  the  bodies  of  the  parties  to  compel  obe- 
dience to  its  orders  and  decrees.  Although  the 
property  of  a  defendant  is  beyond  the  reach  of 
the  court,  so  that  it  can  neither  be  sequestered 
nor  taken  in  execution,  the  court  does  not  lose 
its  jurisdiction  in  relation  to  that  property, 
provided  the  person  of  the  defendant  is  within 
the  jurisdiction.  By  the  ordinary  course  of 
proceeding,  the  defendant  may  be  compelled 
either  to  bring  the  property  in  dispute,  or  to- 
which  the  defendant  claims  an  equitable  title, 
withifc  the  jurisdiction  of  the  court,  or  to  exe- 
cute such  a  conveyance  or  transfer  thereof  as 
will  be  sufficient  to  vest  the  legal  title,  as  well 
88  the  possession  of  the  property,  according  to- 
the  lex  loeirei  sita."  It  is  very  obvious,  from 
the  foregoing  extract,  that  up  to  the  time  when 
Mitcliellv.  Bunch  was  decided,  in  the  year  1881, 
it  had  not  been  thought  that  a  court  of  chan- 
cery in  the  State  of  New  York  could  act  upon 
the  property  of  a  judgment  debtor  in  a  cred- 
itor's bill  which  was  not  within  the  State  of 
New  York,  but  by  the  coercion  of  his  person 
when  he  was  within  the  jurisdiction  of  the 
State;  and  tliat  it  had  not  been  contemplated 
then  to  add  the  means  used  by  chancery  to  en- 
force its  sentences,  in  respect  to  property  out 
of  the  State  of  New  York,  the  power  to  a  re- 
ceiver to  sue  in  a  foreign  jurisdiction  for  the 
same.  It  is  true  that  the  jurisdiction  of  a  court 
of  chancery  in  England  and  the  United  States 
to  enforce  equitable  rights  is  not  confined  to 
cases  where  the  property  is  claimed  in  either 
country,  but  the  primary  movement  in  the 
chancery  courts  of  both  countries  to  enforce 
the  injunction,  is  the  attachment  of  the  person 
of  the  debtor,  where  he  is  amenable  to  the  ju- 
risdiction of  the  court. 

We  find  in  the  second  volume  of  Spence  on 
the  jurisdiction  of  the  Court  of  Chancery  in 
England  (6,7), this  langua^:  "When, therefore, 
a  case  is  made  out  agHmst  a  person  resident 
within  the  jurisdiction  of  the  court,  in  respect 
to  property  out  of  it,  but  within  the  empire, 
or  its  dependencies,  which  would  call  for  U»e 
interference  of  the  Court  of  Chancery  if  the 
property  were  situate  in  the  country,  the  court, 
as  it  had  the  power,  has  assumed  the  jurisdic- 
tion, when  such  an  interference  is  necessary  to- 
the  ends  of  justice,  of  enforcing  the  equitable 
rights  of  the  parties  to  or  over  property  out  of 
its  jurisdiction,  by  the  coercion  of  the  person 
and  sequestration  of  his  property  here,  in  the 
same  manner  as  it  would  have  done  had  the 
property  been  situate  in  this  country."  And 
Sir  John  Leach  said:  "When  partira  defend- 
ant are  resident  in  England,  and  are  brought 
upon  subpoena  here,  the  court  has  full  author- 
ity to  act  upon  them  personally,  with  respect 
to  the  subject  of  the  suit,  as  the  ends  of  justice 
require,  and  with  that  vinw  to  order  them  to- 
take  or  to  omit  to  take  any  steps  or  proceedioss 
in'any  other  court  of  justice,  whether  in  this 
or  in  a  foreign  county.  This  court  does  not 
pretend  to  any  inter/erence  with  the  other 
courts."  It  acts  upon  the  defendant  by  pun- 
ishment for  his  contempt,  for  his  disobedience 
of  the  court.  The  Court  of  Chancery  has  no 
power  directly  to  affect  property  out  of  the 
bounds  of  its  jurisdiction. 

Boberdtau  v.  Roue,  1  Atk.,  544;  2  Spence. 

We  believe  such  to  be  the  proper  course,  in 
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chancery,  in  cases  of  injuDCtion,  and  that  its 
jurisdiction,  by  injunction,  rests  entirely  on  the 
coercion  of  the  person.  Such,  however,  was 
not  the  course  pursued  in  this  case,  thoueh  the 
debtor  was  then  a  resident  of  the  State  of  New 
Torit,  and  amenable  to  the  jurisdiction  of  the 
court.  No  motion  was  made  to  force  Clark  to 
comply  with  the  injunction  which  Camara  had 
obtuned  under  the  creditor's  bill.  The  matter 
was  allowed  to  rest  for  sevtn  years,  Camara 
being  aware  that  Clark  bad  a  pecuniary  claim 
opon  the  Republic  of  Mexico,  at  least  as  early 
as  in  the  year  1843.  The  receiver  during  all 
that  time  took  no  action.  His  first  movement 
ia  an  application  to  be  permitted  to  sue  for  the 
fund  in  the  hands  of  the  government,  which 
bad  been  awarded  to  Clark  by  the  Commission- 
era  under  the  Treaty  with  Mexico.  Permission 
was  riven  to  sue.  He  has  brought  his  bill 
accordingly,  and  it  directly  raises  the  question, 
whether  be  can,  as  an  officer  of  the  Court  of 
Chancery  in  Xew  York,  and  in  his  relation  of 
receiver  to  Camara,  be  permitted  to  sue  in  an- 
other political  jurisdiction. 

We  have  alr«idy  cited  Chancellor  Walworth's 
opinion  as  to  the  course  which  is  to  be  pursued 
in  New  York  upon  an  injunction  in  a  creditor's 
bill.  Mr.  Edwards,  in  his  excellent  work  on 
receivers  in  chancery,  after  citing  the  language 
used  bi  MOeluU  v.  Bunch,  says:  ■■  Still  the  dif 
ficulty  remains  as  to  a  recognition  of  the  pow- 
ers or  officers  of  the  court,  oy  persons  holding 
a  lease  upon  the  property  (especially  realty), 
out  of  tlie  jurisdiction.  'Then  in  MaUxAm  v. 
Montgomery,  1  Hogan,  98.  the  Master  of  the 
Rolls  observed,  that  a  receiver'could  not  be  ef- 
fectually appointed  over  estates  in  Ireland,  by 
the  English  Court  of  Chancery,  in  any  direct 
proceeding  for  the  purpose,  and  that  attempts 
bad  often  been  made  to  do  so  by  serving  orders 
made  by  the  English  Court  of  Chancery,  but 
that  they  had  failed,  because  the  English  Court 
of  Chancery  has  no  direct  means  of  enforcing 
payment  of  rent  to  its  receiver  by  tenants  who 
reside  in  Ireland.  The  Attorney  General  and 
another  counselor  also  said,  that  to  their  knowl- 
edge such  attempts  had  been  frequently  made, 
but  had  been  uniformly  given  up  as  impracti- 
cable. A  conflict  might  also  arise  between  the 
receiver  out  of  the  jurisdiction  and  creditors, 
and  also  other  persons  out  of  the  jurisdiction 
The  comity  of  nations  and  different  tribunals 
would  hardly  help  a  receiver." 

We  also  infer,  from  the  case  of  Storm  v. 
Vaddell,  in  2  Sandford,  that  the  receiver's  right 
to  the  possesiion  of  the  property  of  a  debtor  in 
the  State  of  New  York,  and  his  right  to  sue 
for  property  there,  is  limited  to  that  jurisdic- 
tion. "The  Chancellor,  in  the  last  case  men- 
tioned, after  having  ^ven  an  epitome  of  the 
cause  of  proceedine  in  a  creditor's  bill,  and 
speaking  of  equitable  interests  and  things  in  ae- 
tiOD  belonging  to  the  debtor,  without  regard  to 
the  injunction,  says:  "The  property  of  the  de- 
fendant is  subjected  to  the  suit,  wherever  it 
may  be.  if  the  receiver  can  lay  hold  of  it,  or  the 
complainant  can  reach  it  by  the  decree.  The 
injunction,  when  served,  prevents  the  debtor 
from  putting  it  away  or  squandering  it. "  This 
language  indicates  the  receiver's  locality  of  ac- 
tion. Taken  in  connection  with  that  of  C/tan- 
«Uor  Walworth  ip  AfHehell  v.  Bunch,  it  shows 
that  the  receiver's  right  to  the  possession  of  the 
See  17  How. 


debtor's  property  is  limited  to  the  jurisdiction 
of  his  appointment,  and  that  he  has  no  lien 
upon  the  property  of  the  debtor,  except  for  tliat 
which  he  may  get  the  possession  of  witho'ut 
suit,  or  for  that  which,  after  having  been  per- 
mitted to  sue  for,  he  may  reduce  into  possession 
in  that  way.  Our  industry  has  been  tasked  un- 
successfully to  find  a  case  in  which  a  receiver 
has  been  permitted  to  sue  in  a  foreign  jurisdic- 
tion for  the  property  of  the  debtor.  So  far  as 
we  can  find,  it  has  not  been  allowed  in  an  En- 
glish tribunal ;  orders  have  been  given  in  the 
English  chancery  for  receivers  to  proceed  to 
execute  their  functions  in  another  jurisdiction, 
but  we  are  not  aware  of  its  ever  having  been 
permitted  by  the  tribunals  of  the  last. 

We  think  that  a  receiver  has  aever  been  rec- 
ognized by  a  foreign  tribunal  as  an  actor  in  a 
suit.  He  is  not  within  that  comity  which  na- 
tions have  permitted,  after  the  manner  of  such 
nations  as  practice  it,  in  respect  to  the  judg- 
ments and  decrees  of  foreign  tribunals,  for  all 
of  them  do  not  permit  it,  in  the  same  manner 
and  to  the  same  extent,  to  make  such  comity 
international  or  a  part  of  the  laws  of  nations. 
Bui;  it  was  said  that  receivers  in  New  York  are 
statutory  officers,  as  assignees  in  bankruptcy ' 
are.  That  being  so,  he  had,  as  assiguees  in 
bankruptcy  have  upon  the  property  of  the 
bankrupt,  a  lien  upon  the  property  of  a  judg- 
ment debtor,  under  an  appointment  in  a  credit- 
or's bill  But  that  cannot  be  so.  An  assignee 
in  bankruptcy  in  England,  and  in  this  country 
when  it  had  a  bankrupt  law,  is  an  officer  made 
by  the  Statute  of  Bankruptcy,  with  powers, 
privileges  and  duties  prescribed  by  the  Statute, 
for  the  collection  of  the  bankrupt's  estate  for 
an  equal  distribution  of  it  among  all  of  his 
creditors. 

In  England,  the  property  of  the  bankrupt  is 
vested  in  the  assignees  in  bankruptcy  by  legis- 
lative enactment.  Where  commissioners  have 
been  appointed,  is  is  imperative  upon  them  to 
convey  to  the  assignees  the  property  of  the 
bankrupt,  wherever  it  may  be  or  whatever  it 
may  be,  and  it  is  done  by  deed  of  bargain  and 
sale,  which  is  afterwards  enrolled.  It  vests  the 
assignees  with  the  title  to  the  property  from  the 
date  of  the  conveyance,  it  having  been  previ- 
ously vested  in  the  commissioners  for  con- 
veyance by  them  to  the  assignees.  As  to  the 
bankrupt's  personal  estate,  the  Statute  looks  be- 
yond the  debts  and  effects  of  a  trader  within 
the  kingdom,  and  vests  them  in  the  commission- 
ers in  every  part  of  the  world.  The  last  is  done 
in  England,  upon  the  principle  that  personal 

f)roperty  has  no  locality,  and  is  subject  to  the 
aw  which  governs  the  person  of  the  owner. 
As  by  that  law  the  property  of  a  bankrupt  be- 
comes vested  in  the  assignee,  for  the  purposes 
of  the  assignment,  his  title  to  such  property  out 
of  England  is  as  good  as  that  which  the  owner 
had,  except  where  some  positive  law  of  the 
country  in  which  the  personal  property  is,  for- 
bids it.     Cullen,  244. 

In  claiming  such  a  recognition  of  assignees  in 
bankruptcy  from  foreign  courts,  England  does 
no  more  than  is  permitted  in  her  courts,  for 
they  give  effect  to  foreign  assignments  inade 
under  laws  analogous  to  the  English  bankrupt 

SolomoM  V.  Bom,  1  H.  BI.,  131,  ».;  JoUel  v. 
DepoiUfum,  lb.,  182,  n. 
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But  such  comity  betweea  nations  has  not  be- 
come international  or  universal.  It  was  not  ad- 
mitted in  England  until  the  middle  of  the  last 
centurv  in  favor  of  assignees  in  bankniptcy. 
Lord  Raymond  decreed  it  in  1811,  in  the  case 
of  a  commission  of  bankruptcy  from  Holland. 
Sir  Joseph  Jekyll,  In  1715.  said  the  law  of 
England  takes  no  notice  of  a  commifsion  in 
Holland,  and  therefore  a  creditor  here  may  at- 
tach the  effects  in  the  City  of  London,  and  pro 
ceed  to  condemnation.  3  Burge.  907.  Lord 
Mansfield,  in  Warring  v.  Knight  (silting  In 
Guildhall,  after  Hil.  Term,  Geo.  III..  Cooke's 
Bank.  Laws,  300.  8  Burge.  906).  ruled,  that 
where  an  English  creditor  proceeded,  subse- 
quent to  an  act  of  bankruptcy,  by  attachment 
in  a  foreign  country,  and  obtained  judgment 
there  and  satisfaction  by  the  sale  of  the  debtor's 
personal  property,  the  assignees  in  an  action  in 
England  could  not  recover  from  Fuch  creditor 
the  amount  of  the  debt  which  bad  been  remit- 
ted to  him.  Again;  his  Lordship  ruled,  that  the 
statutes  of  banKrupts  do  not  extend  to  the  col- 
onies of  any  of  the  King's  domains  out  of  En- 
gland, but  the  assignments  under  such  com- 
missions are,  in  the  courts  abroad,  considered  as 
voluntary,  and  as  such  take  place  between  the 
assignee  and  the  bankrupt,  but. do  not  affect  the 
rights  of  any  other  creditors. 

So  the  law  stood  in  England  until  the  case  of 
FolUott  V.  Ogden,  1  H.  BI..  128,  when  Chanea- 
lor  Northington  stimulated  it  into  a  larger  com- 
ity, by  giving  effect  to  a  claim  to  the  creditors 
of  a  iMtnkrupt  in  Amsterdam  over  an  attaching 
creditor  in  England,  who  had  proceeded  after 
the  bankrupt  had  been  declared  to  be  so,  by 
the  proper  tribunal  in  Amsterdam.  England 
had  just  then  become  the  ^at  creditor  nation 
of  Europe,  and  of  her  provinces  in  North  Amer- 
ica. Her  interest  prompted  a  change  of  the 
rule,  and  her  courts  have  ever  since  led  the 
way  in  extending  a  comity  which  had  before 
been  denied  by  them.  The  judicial  history  of 
the  change,  until  the  comity  in  favor  of  assign- 
ees became  in  England  what  it  now  is,  is  given 
in  Burge.  2d  Vol.,  ch.  22;  Bankrupt  Laws, 
886,  906  to  912.  inclusive,  and  from  912  to  939. 
It  may  now  be  said  to  be  the  rule  of  comity  be 
tween  the  nations  of  Europe;  but  it  has  never 
been  sanctioned  in  the  courts  of  the  United 
Si  ates.  nor  in  the  judicial  tribunals  of  the  States 
of  our  nation,  so  far  as  we  know,  and  we 
know  that  it  has  been  repeatedly  refused  in  the 
latter.  Our  courts,  when  the  States  were  colo- 
nies, had  been  schooled,  before  the  Revolution, 
In  the  earlier  doctrines  of  the  English  courts  up- 
on the  subject.  The.  change  in  England  took 
place  but  a  few  years  before  the  separation  of 
the  two  cotmtries. 

That  comity  has  not  yet  reached  our  courts. 
We  do  not  know  why  it  should  do  so,  so  long 
as  we  have  no  national  bankrupt  laws.  The 
rule  which  prevailed-  whilst  these  States  were 
colonies,  still  continues  to  be  the  rule  in  the 
courts  of  the  United  States,  and  it  is  not  other- 
wise between  the  courts  of  the  States.  It  was 
the  rule  in  Maryland  before  the  Revolution.  It 
is  the  rule  still,  as  may  be  seen  in  Birdi  v.  Mc- 
Lean, 1  Harr.  &  McH.,  286:  Witllaee  v.  Patter- 
son, 2  Harr.  &  McH.,  463.  An  assignment 
abroad,  by  act  of  law,  has  no  legal  operation  in 
Pennsylvania.  We  find  from  McNeil  and  Col- 
gKhoon,  2  Haywood,  24,  that  it  has  been  the 


rule  in  North  Carolina  for  sixty  years.    South 
Carolina  has  no  other. 

Const.  Rep.  (8.  C.)  288;  4  McCord,  519; 
Taylor  yi.Oeary,  Kirby,  818. 

In  Massachusetts,  the  courts  will  not  permit 
an  assignment  in  one  of  the  States,  whether  it  be 
voluntary  or  under  an  insolvent  law,  to  control 
an  attachment  in  that  State  of  the  property  of 
an  insolvent  which  was  laid  after  the  assign- 
ment, and  before  payment  to  the  assignees. 
The  point  occurred  "recently  in  the  (Srcuit 
Court  of  the  United  States  for  that  district,  in 
the  case  of  Betton,  Amignee,  v.  Valentine,  1 
Curtis,  168;  and  it  was  ruled  that  the  assignee 
of  an  insolvent  debtor,  appointed  under  the 
law  of  Massachusetts,  does  not  so  far  represent 
creditors  in  the  State  of  Rhode  Island  as  to  be 
able  to  avoid  a  conveyance  of  personal  prop- 
erty in  the  latter  State,  good  as  dgainst  the  in- 
solvent, but  invalid  as  against  creaitors,  by  the 
law  of  Rhode  Island. 

In  New  York,  the  "  ubiquity  of  the  operation 
of  the  bankrupt  law,  as  respects  personal  prop- 
erty," was  denied  in  Abraham  v,  Plettoro,  S 
Wend.,  538.  Chancellor  Kent  considers  it  to 
be  a  settled  part  of  the  jurisprudence  of  the 
United  States,  that  a  prior  assi^ment  under  a 
foreign  law  will  not  be  permitted  to  prevail 
against  a  subsequent  attachment  of  the  banlL- 
rupt's  effect  found  in  the  United  States.  The 
courts  of  the  United  States  will  not  subject 
their  citizens  to  the  inconvenience  of  seeking 
their  dividends  abroad,  when  they  have  the 
means  to  satisfy  them  under  their  own  control. 
We  think  that  it  would  prejudice  the  rights  of 
the  citizens  of  the  States  to  admit  a  contrarr 
rule.  The  rule,  as  it  is  with  us,  affords  an  ad- 
mitted exception  to  the  universality  of  the  rule 
that  personal  property  has  no  locality,  and  fol- 
lows the  domicil  of  the  owner.  This  court, 
in  Ogden  v.  Saunderf,  12  Wh.,  213,  disclaimed 
the  English  doctrine  upon  this  subject;  and  in 
Harrison  v.  Slerry,  5  Cr.,  289,302,this  court  de- 
clared that  the  Bankrupt  Law  of  a  foreign  coun- 
try is  incapable  of  operating  a  legal  transfer  of 
property  in  the  United  States. 

Such  being  the  rule  in  the  American  courts, 
in  respect  to  foreign  assignments  in  bankruptcy, 
and  in  respect  to  such  assignments  as  may  be 
made  under  the  insolvent  laws  of  the  States  of 
the  United  States,  there  can  be  no  good  rea.<ion 
for  giving  to  a  receiver,  appointed  in  one  of  the 
States  under  a  creditor's  bill,  a  larger  comity  in 
the  courts  of  the  United  States,  or  in  those  of 
the  States  or  Territories.  On  the  contrary, 
strong  reasons  may  be  urged  against  it.  A  re- 
ceiver is  appointed  under  a  creditor's  bill  for 
one  or  more  creditors,  as  the  case  may  be,  for 
their  benefit,  to  the  exclusion  of  all  other  cred- 
itors of  the  debtor,  if  there  be  any  such,  as  there 
ore  in  this  case.  Whether  appointed  as  this  re- 
ceiver was,  under  the  Statute  of  New  York,  or 
under  the  rules  and  practice  of  chancery  as 
they  may  be,  his  official  relations  to  the  court 
are  the  same.  A  statute  appointment  neither 
enlarges  nor  diminishes  the  limitation  upon  his 
action.  His  responsibilites  are  unaltered.  Un- 
der either  kind  of  appointment  be  has  at  most 
only  a  passive  capacity  in  the  most  iraport«nt 
part  of  what  it  may  be  necessary  for  him  to  do, 
until  it  has  been  called  by  the  direction  of  the 
court  into  ability  to  act.  He  has  no  extraterri- 
torial power  of  olBcial  action :  none  which  the 
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court  appolntiog  him  can  coofer,  with  author- 
ity to  enable  him  to  go  ioto  a  foreign  jurisdic- 
tion to  take  possession  of  the  dehlors  properly ; 
none  which  can  give  him,  upon  the  principle 
of  comity,  a  privilege  to  sue  in  a  foreign  court 
or  another  jurisdiction,  as  the  judgment  cred- 
itor himself  might  have  done,  where  his  debtor 
may  be  amenable  to  the  tribunal  which  the 
creditor  may  seek. 

In  those  countries  of  Europe  in  which  foreign 
judgmeDts  are  regarded  as  a  foundation  for  an 
action,  whether  ii  be  allowed  by  treaty  stipula- 
tions or  by  comity,  it  has  not  as  yet  been  ex- 
tended to  a  receiver  in  chancery.  In  the  Unit- 
ed States,  where  the  same  rule  prevails  between 
the  States  as  to  judgments  and  decrees,  aided 
as  it  is  by  the  first  section  of  the  4th 
article  of  the  Constitution,  and  by  the 
Act  of  Congress  of  26th  May,  1790,  by  which 
fall  faith  and  credit  are  to  be  given  tn  all  of 
the  courts  of  the  United  States,  to  the  judicial 
sentences  of  the  different  (States,  a  receiver  un- 
der a  creditor's  bill  has  not  as  yet  been  an  actor 
as  such  in  a  suit  out  of  the  state  in  which  be 
was  appointed.  This  court  considered  the  ef- 
fect of  that  section  of  the  Constitution,  and  of 
the  Act  just  mentioned  in  HcBlmoyle  v.  Cohen, 
13  Pet.,  324,  827.  But  apart  from  the  absence 
of  any  such  case,  we  think  that  a  receiver  could 
not  be  admitted  to  the  comity  extended  to  judg- 
ment creditors,  without  an  entire  departure 
from  chancery  proceedings,  as  to  the  manner 
of  his  appointment,  the  securities  which  are 
taken  from  him  for  the  performance  of  his  du- 
ties, and  the  direction  which  the  court  has  over 
bim  in  the  collection  of  the  estate  of  the  debt- 
or, and  the  application  and  distribution  of 
them.  If  be  seeks  to  be  recognized  in  another 
jurisdiction,  it  is  to  take  the  fund  there  out  of 
It,  without  such  court  having  tmf  control  of 
his  subsequent  action  in  respect  to  it,  and  with- 
out his  having  even  official  power  to  give  se- 
curity to  the  court,  the  aid  of  which  he  seeks, 
for  his  faithful  conduct  and  official  accounta- 
bility. All  that  could  be  done  upon  such  an 
application  from  a  receiver,  according  to  chan- 
cery practice,  would  be  to  transfer  him  from  the 
locality  of  his  appointment  to  that  where  he 
aoks  to  be  recognized,  for  the  execution  of  his 
trust  in  the  last,  under  the  coercive  ability  of 
that  court;  and  that  it  would  be  difficult  to  do, 
where  it  may  be  asked  to  be  done,  without  the 
court  exercising  its  province  to  determine 
whether  the  suitor,  or  another  person  within  its 
jurisdiction,  was  the  proper  person  to  act  as  re- 
ceiver. 

Besides,  there  is  much  less  reason  for  allow- 
ing the  complainant  in  this  case  to  be  recog- 
nized as  receiver  for  the  fund  out  of  the  Slate  of 
New  York  and  in  this  jurisdiction,  even  if  the 
practice  in  chancery  in  respect  to  receivers  was 
different  from  what  we  have  said  it  was.  The 
remedies  which  the  judgment  creditor  in  New 
York  had  under  his  creditor's  bill  against  his 
dt-btor,  were  not  applied  as  they  might  have 
been  in  that  State,  according  to  the  practice  in 
chancery  in  such  cases.  When  Clark  had  been 
enjoined  under  the  creditor's  bill,  and  the  re- 
ceiver had  been  appointed,  both  judgment 
creditor  and  receiver  knew  at  the  time — certain- 
ly, as  the  record  shows,  in  a  short  time  after- 
wards— that  Clark  had  a  pecuniary  claim  up- 
on the  Republic  of  Mexico.  No  attempt  was 
Bee  i7  How. 


made,  according  to  chancery  practice,  to  coerce 
Clark  by  the  attachment  of  his  person  under 
the  injunction,  to  make  an  assignment  of  that 
claim  for  the  payment  of  Camara's  judgment. 
It  cannot  be  saicl  that  Clark  had  not  property  to 
assign,  and  that  it  was  therefore  unnecessary  to 
attach  him.  That  would  make  no  difference; 
for  whether  with  or  without  property,  he  might 
have  been  compelled  to  make  a  formal  assign- 
ment, even  though  he  had  sworn  he  had  none. 
It  was  so  ruled  in  C/tapman  v.  Sabbaton,  7 
Paige.  C.  R,  47,  and  in  Mtzhugh  v.  Bf>eritig- 
ham,  6  Paige,  29. 

There  was  a  want  of  vigilance  in  this  matter, 
which  does  not  make  any  equity  which  he  may 
have  in  New  York  upon  Clark's  property  su- 
perior to  that  of  Clark's  creditors,  who  are  pur- 
suing the  funds  in  this  district.  Nor  according 
to  the  rule  prescribed  in  the  United  States,  that 
personal  property  has  no  locality  on  account  of 
the  domicil  of  the  owner,  to  transfer  it  under 
a  foreign  assignment,  can  the  receiver  have  in 
this  case  anything  in  the  nature  of  a  lien  to 
bind  thcproperty  of  Clark  not  within  the  State 
of  New  York.  When  we  take  into  considera- 
tion also  the  origin  of  the  fund  in  controveray, 
the  manner  of  it.s  ultimate  recovery  from  Mex- 
ico, the  congressional  action  upon  it  in  every 
particular  to  secure  it  after  the  awards  were 
made,  to  those  who  might  be  entitled  to  receive 
it;  the  jurisdiction  given  to  the  Circuit  Court 
of  this  district,  with  an  appeal  from  its  decis- 
ion to  this  court  upon  the  principles  which  gov- 
ern courts  of  equity  to  adjudge  disputes  con- 
cerning it,  and  that  such  cases  were  to  be  con- 
ducted and  governed  in  all  respects  as  in  other 
cases  in  equity,  we  must  conclude  that  the 
complainant  in  this  case,  as  receiver,  cannot  be 
brought  under  the  rule  prescribed  for  our  decis- 
ion. We  concur  with  the  court  below  in  the 
dismission  of  the  bill. 

Decree  of  ike  Circuit  Court  affirmtd,wHh  cost*. 

Cited  -14  Wall.,  401 ;  3  Biss..  512 ;  5  RIss.,  69 ;  8  Bk. 
K(>K.,  200 ;  g  Bk.  K<-ir.,2a2 :  10  Bank.  Uvg.,  238 ;  3  OIU., 
479  ;  12  Blatchf.,  242  ;  19  BlaU'hf.,  104 ;  3  -McC,  407  ;  2 
N.  J.  L.,  41;  38  N.  J.  L.,  373;  18  Kan.,  153;  36  111.,  13»: 
4  HuKbea,  601. 


LEVI  D.  BOONE,  Adm'r  of  Jesse  B.  Thom- 
as. Deceased,  Comp't, 
v 
THE  MISSOURI  IRON  COMPANY  bt.  al. 
(See  8.  C,  17  How.,  340-344.) 
SpeeiAe  performanct — when  not  decreed. 

The  speclflo  performance  of  a  contract  will  not 
be  decreed  WDcri;  the  consideration  agreed  Is  due 
and  bos  not  been  paid  by  plaintiff. 

He  who  asks  a  speclBc  performance  of  his  con- 
tract rousl  show  performance,  or  offer  to  perform 
on  his  pai  t. 

Nor  will  specific  performance  of  a  contract  to 
convey  land  be  decreed,  where  the  land  has  Iwen 
sold  on  a  Judgment  rendered  for  the  purchase 
money. 

Submitted  Feb.  19,  1SS5.   Decided  Mar.  1.  1856. 

\  PPEAL  from  the  Circuit  Court  of  the 
iX    United  States  for  the  District  of  Missouri. 

The  case  is  fully  stated  by  the  court. 

The  court  below  having  dismissed  the  bill, 
the  case  is  here  on  appeal. 

Mr:  BrittoB  A.  Hill,  for  the  appellees: 
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The  omplainants  are  not  entitled  to  a  spe- 
cific performance  of  the  title-bond  of  Miss 
Butlett  to  Jesse  B.  Thomas,  dated  November  8, 
1886,  as  against  the  defendant  Zeigler  or  the 
American  Iron  Mountain  Co.,  for  the  reason 
that  said  Thomas  has  been  in  default  for 
twelve  years  prior  to  the  filing  of  his  bill,  and 
has  not  taken  any  steps  towards  the  perform- 
ance of  the  contract  on  his  part. 

2  Story  Eq.,  sec.  771;  1  Fonb.  Eq.,  B,  1, 
ch.  6,  sec.  8.  and  notes;  Gilbert,  Lex  Praier, 
240;  Brtuliiery.  GraU,  6  Wh.,  888;  Oohon  v. 
Tlumpton,  2  Wh.,  886,  841;  Taylor  v.  Long- 
worth,  14  Pet.,  172;  8  Cr.,  471;  KendaU  v. 
Almy,  a  Sumn.,  278;  Boone  v.  ChOes,  10  Pet.. 
177;  9  Pet.,  405,  416,  417;  10  Wh.,  168. 

A  specific  performance  cannot  be  decreed  in 
such  a  case  upon  any  principle  known  to  a 
court  on  equity.  In  i&ctor  v.  Price,  1  Mo., 
264,  the  court  held  that  "  a  party  seeking  a 
specific  performance  must  show  that  the  other 
party  can  be  placed  in  tiatu  quo;  that  he  was, 
on  his  part,  desirous  and  actively  diligent  to 
perform  his  agreement,  but  that  he  was,  not- 
withstanding, prevented  by  intervening  obsta- 
cles which  he,  as  an  active  diligent  man, 
could  liot  remove." 

See,  also,  Benedict  v.  Lynch,  1  Johns.  Ch., 
375;  McKnighty.  Taylor,  1  How.,  161;  Plia«  v. 
Vattier,  9  Pet.,  405;  Bowvian  v.  WaOten,  1 
How.,  189;  Taylor  v.  Benham,  5  How.,  287; 
King  v.  Hamilton,  4  Pet.,  811,  328;  Durretts  v. 
Hook,  8  Mo.,  874;  McNeil  v.  Magee,  5  Mass., 
244;  Waits  v.  Waddle,  6  Pet.,  889;  UouUon  v. 
Walton,  9  Pet.,  62;  5  Ves.,  720,  and  noU. 

Mr.  Justice  BteLean  delivered  the  opinion 
of  the  court. 

This  is  an  appeal  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Missouri. 

The  bill  prays  the  specific  execution  of  a  con- 
tract between  Thomas  and  the  Missouri  Iron 
Company,  dated  16th  August,  1839,  which  re- 
quires the  defendants  to  give  up  and  cancel  the 
notes  of  Thomas  to  Nancy  Bullett  for  $10,000, 
dated  2d  November,  1836;  to  pay  a  debt  due  to 
Martin  Thomas;  to  sell  or  transfer  on  theliooks 
of  said  Companj',  for  the  use  of  the  complain- 
ant, $48,000  worth  of  stock  of  said  Company, 
or,  in  the  alternative,  that  the  American  Iron 
Company  may  be  decreed  to  reconvey  the  one 
undividra  seventh  part  of  the  Iron  Mountain 
tract  to  the  complainant. 

The  complainant  died  in  1849,  and  his  death 
bein^  suggested,  an  amended  bill  was  filed 
praying  for  an  account  of  rents  and  profits,  for 
the  use  of  the  land  and  consumption  of  ores, 
timber,  &c.,  by  the  defendants,  and  for  a  de- 
cree of  title,  &c. 

On  the  2d  November,  1836.  Nancy  Bullett, 
widow,  sold  to  her  brother,  the  complainant, 
one  undivided  seventh  part  of  a  tract  of  20,000 
arpents  of  land,  in  Washington  County,  Mis- 
souri, known  as  the  Iron  Mountain  tract;  and 
she  executed  to  him  a  title-bond  of  that  date, 
with  the  condition  that  she  would  convey  to 
him  the  above  interest,  on  the  payment  of  two 
notes  for  $5,000  each,  one  payable  at  six,  the 
other  at  twelve  months  from  the  date  of 
the  bond.  On  the  15th  of  November,  1S86, 
Thomas  made  -a  similar  title-bond  to  John 
L.  Van  Doreo,  with  the  condition  to  make  a 
deed,  upon  his  paying  the  two  notes  of  $5,000 
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each  to  Mrs.  Bullett;  and  also  three  notes  of 
$5,000  each,  given  bv  him  to  Thomas,  at  eight- 
een, twenty-four,  and  thirty  months,  from  the 
date  of  the  bond. 

On  the  8lBt  of  December,  1836,  the  Missouri 
Iron  Company  was  incorporated  by  the  Legis- 
lature of  Missouri,  and  Van  Doren,  Pease  & 
Co.  were  named  in  the  Act  as  corporators. 
The  Company  was  organized;  books  were 
opened  to  sell  the  capital  stock;  Van  Doren 
was  appointed  to  obtain  subscribers,  but,  be- 
ing unsuccessful,  he  failed,  made  an  assign- 
ment, and  became  insolvent.  Agents  were  ap- 
pointed to  visit  foreign  countrfes;  who  re- 
turned, making  a  report  that  a  banker  in  Am- 
sterdam subscribed  $600,000  of  stock.  The 
stock  was  raised  to  $5,000,000,  but  the  Com- 
pany soon  became  hopelesslv  embarrassed. 

On  the  22d  of  February,  1839,  James  Bruce, 
who  married  Mrs.  Bullett,  conveyed  all  their 
interest  in  the  one  seventh  of  the  Iron  Moun- 
tain tract  to  '  Allen  &  Sloan,  and  also,  as- 
signed the  notes  of  Thomas  to  them,  for  the 
consideration  of  $4,500.  At  the  same  time, 
Allen  &  Sloan  gave  a  bond  to  Bruce  and  wife, 
to  convey  to  Thomas  all  their  interest  in  the 
one  seventh  of  the  tract,  on  his  paying  to  them 
$9,000,  the  amoimt  due  on  the  original  pur- 
chase. 

On  the  15th  of  August,  1889,  A.  Jones, 
President  of  the  Company,  executed  the  follow- 
ing receipt  to  Thomas,  under  which  he  claimiB 
a  specific  performance  against  the  Missouri 
Iron  Company  and  the  other  defendants,  to 
wit:  "  Received  of  Jesse  B.  Thomas,  of  Sanga- 
mon countv,  Illinois,  a  transfer  of  $71,400  of 
the  capital  stock  of  the  Missouri  Iron  Com- 
pany, $43,000  of  which  is  to  be  transferred  to 
Julius  Sichel,  of  Amsterdam,  to  consumate  a 
contract  entered  into  with  him.  The  residue 
of  the  stock  to  be  appropriated  to  pay  the  bal- 
ance due  on  the  two  notes  given  to  Mrs.  Bul- 
lett." &c. 

On  the  2d  September,  1841,  the  Board  re- 
solved, that  the  President  be  authorized  to  re- 
ceive back  from  Thomas  the  stock  issued  to 
him,  &c. ;  and  the  secretary  addressed  to  him  a 
letter,  saying:  "  You  will  perceive  that,  by  the 
above  resolution,  the  President  is  authorized  to 
cancel  the  bond  or  agreement,  in  relation  to 
the  transfer  of  your  interest  in  the  Iron  Moun- 
tain tract.  As  the  chance  of  doing  something 
with  the  property  is  better  than  the  stock,  I 
presume  you  can  have  no  objection  to  making 
the  transfer;  the  Company  is  about  to  be  dis- 
solved, and  the  stock  is  worth  nothing,"  &c. 

It  does  not  appear  that  this  communication 
was  ever  answered  by  Thomas.  He  never  paid, 
or  oSered  to  pay,  the  money  due  to  Mrs.  Bul- 
lett, or  to  Allen  and  Sloan,  her  assignees.  He 
did  not  transfer  to  the  Company  the  714  shar% 
of  stock,  nor  demand  the  cancellation  of  Mrs. 
Bullett's  title-bond,  that  he  hod  assigned  to  Ihe 
Company.  Nor  does  it  appear  that  lie  did  any 
act  to  fulfill  his  contract  with  Mrs.  Bullett. 

In  January,  1843,  it  appears  that  the  Company 
failed,  and  all  its  property  was  sold  on  execu- 
tion. In  the  amended  bill,  it  is  averred,  that 
in  1848.  the  Missouri  Iron  Company  waa  dis- 
solved, being  insolvent.  C.  C.  Zeigler  became 
the  purchaser,  at  sheriff's  sale,  of  all  the  Iron 
Mountain  tract,  for  which  he  received  the  sher- 
iff's deed,  dated  6th  July,  1841 ;  and  on  the  6th 
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of  January,  1843,  the  Missouri  Iron  Company 
sold  the  tract  to  Zeigler,  and  executed  a  deed 
to  him. 

A  decree  had  been  rendered  in  the  Circuit 
Court  of  St.  Francois  County,  at  the  suit  of  Al- 
len and  Sloan,  assignees  of  Mrs.  Bullett,  against 
Thomas  and  J.  L.  Van  Dorcn,  for  the  sum 
of  $11,475,  which  was  the  consideration  for 
the  purchase  of  the  undivided  seventh  part 
of  the  Iron  Mountain  tract,  which  was  declared 
to  bean  equitable  lien  on  the  interest  purchased; 
and  under  the  decree  of  May  8, 1843,  the  prop- 
erty was  sold  to  Zeigler,  and  both  Thomas  and 
Van  Doren  were  barred  and  precluded  by  the 
decree  from  enforcing  any  rights  against  the 
same.  PendinK  that  suit,  Zeigler  purcha.sed 
the  interest  of  Allen  and  Sloan  in  the  title- bond 
of  Mrs.  Bullelt  to  Thomas,  and  -the  notes  of 
Thomas  given  to  Mrs.  Bullett,  for  $6,300. 

It  appears  that  on  the  24th  of  January,  1848, 
the  American  Iron  Company  was  incorporated, 
and  that  Zeigler  sold  the  Iron  Mountain  tract 
to  the  Company. 

There  is  no  evidence  showing  a  connection 
between  the  Iron  Mountain  Company  first 
formed,  and  the  present  American  Iron  Com- 
pany, except  that  the  latter  Company  is  in 
possession  of  the  same  property,  claiming  it  by 
sheriff's  sale  and  deeds  of  conveyance  under  a 
decree,  and  from  parties  who  were  corporators 
of  the  first  Company,  and  who  represented  the 
Company. 

It  would  be  difficult  to  find  any  case  where 
the  objections  to  the  specific  execution  of  a  con- 
tract are  more  insuperable  than  in  this  case. 
In  the  first  place,  the  consideration  for  which 
the  property  was  purchased  has  not  been  paid, 
and  the  Siatute  of  Limitations  would  have 
barred  a  recovery  ou  the  notes  given,  if  suit 
had  been  brought  on  them  at  the  time  this  bill 
was  filed.  It  is  true  the  purchaser  from 
Thomas,  Van  Doren,  agreed  to  pay  these  notes; 
but  not  having  dune  so,  the  assignment  affords 
no  excuse  for  the  negligence  of  Thomas  in  his 
lifetime.  And  there  is  no  principle  in  equity 
better  settled  than  that  he  who  asks  a  specific 
execution  of  his  contract  must  show  a  perfurm- 
unce  on  his  part,  or  that  he  had  offered  to  per- 
form. Neither  of  these  has  been  done  in  this 
case. 

In  addition  to  this,  it  appears  that  the  prop- 
erty claimed  by  the  representatives  of  Thomas, 
which  he  never  paid  for,  was  sold  in  1841,  un- 
der a  judgment  obtained  by  Martin  v.  Van 
Doren,  Peane  cC  Co..  the  corporators  named  in 
the  Missouri  Iron  Company,  by  the  sheriff,  and 
that  C.  C.  Zeigler  became  the  purchaser;  and 
after  this,  the  6th  of  January,  1842,  the  Mis 
souri  Iron  Company  sold  the  Iron  Mountain 
tract  to  Zeigler,  and  executed  to  him  a  deed. 
In  the  same  year  the  Company  was  dissolved, 
being  insolvent. 

It  also  appears  that  a  decree  was  rendered 
for  the  purchase  money  in  1843,  which  the 
court  held  was  an  equitable  lien  upon  the  land, 
and  the  land  was  decreed  to  be  sold  for  the 
payment  of  consideration  money;  and  one  sev- 
enth of  the  whole  tract,  the  amount  purchased 
by  Thomas,  was,  on  the  8th  of  May,  1843,  sold. 
This  proceeding  was  had,  on  the  ground  that 
Thomas  had  al»ndoned  his  claim  to  the  land. 

By  various  efforts  and  contrivances,  the  stock 
of  the  firstCompany  was  advanced  to  $i<S,0OO,00O, 
See  17  How. 


but  as  might  be  expected,  after  such  infiation, 
the  stock  proved  to  be  worth  nothing,  and  the 
owners  became  insolvent. 

Under  the  American  Iron  Company,  which 
succeeded  the  first  Company,  extensive  works 
have  been  established,  and  a  prosperous  busi- 
ness in  mining  is  carried  on. 

On  a  full  consideration  of  this  complicated 
case,  there  seems  to  be  no  ground  of  equity  on 
which  relief  can  be  ^iven  to  the  complainants. 
On  the  contraiy,  their  equity  appears  to  have 
been  extinguished  by  negligence,  in  not  paying 
the  consideration,  by  the  sale  of  the  property 
by  the  sheriff,  also  under  a  decree  of  a  court 
having  jurisdiction  of  the  case,  and  also  by  a 
conveyance  of  the  Missouri  Iron  Company.  A 
minute  statement  of  the  facts  would  be  tedious, 
and  cannot  be  necessary,  as  the  case  is  free 
from  doubts  by  the  outline  above  given. 

The  decreeof  the  Circuit  Court,  which  dis- 
missed the  complainant's  bill,  is  affirmed. 

Decree  of  the  Cireuit  Court  affirmed,  with 
costs. 


MORGAN  V.  HINKLE,  in  his  own  right,  and 
as  Adm'r  de  bonis  non  of  John  Fibbkb, 
Deceased,  Comp.  and  App't, 

e. 

MOSES  WANZEB,  JAMES  P.  JOHNSON, 
AND  JOHN  8.  HUNTER. 

(See  8.  C,  17  How..  338-3M.) 

Assignment  of  fund,  or  chosein  action — amgnee 
or  trustee  as  agent  of, or  debtor  to,  the  creditor — 
wJtat  creates  the  relation. 

Where  notes  are  left  by  a  debtor  tn  the  bands  of 
attorneys  for  collection,  tholr  proceeds  to  l>e  ap- 
propriated by  them  to  the  payment  of  debts  of  the 
debtor,  the  attorneys  l>eeomc'  trustees  for  bis  cred- 
itors with  full  power  to  appropriate  the  funds  pro- 
vided for  their  payment. 

No  particular  words  are  necessary  for  an  as»l{rn- 
mcnt,  but  any  words  are  sutflctent  which  show  an 
intention  of  transferring  a  chose  In  action  for  the 
use  of  the  asslarnoe. 

A  mere  expectancy,  as  that  of  an  heir  at  law  to 
the  estate  of  his  ancestor,  or  the  Interest  which  a 
person  may  take  in  the  will  of  another  then  living, 
or  the  Shan.'  to  which  such  person  may  become  en- 
titled under  an  appointment  or  in  persona]  estate 
as  presumptive  next  of  kin.  Is  assli^nable  In  equity. 

where  a  credltor.ln  whose  behalf  a  sum  has  been 
deposited  by  the  debtor  with  a  third  person,  re- 
ceives notice  of  that  fact  from  the  third  person,  tne 
notice  will  convert  him  into  an  agent  for,  and 
debtor  to,  the  creditor. 

(Mr.  Justice  Campbeli.,  having  been  of  counsel, 
did  not  sit  in  this  causej 

Argued  Jan.  IS,  1856.      Decided  Mar.  S,  18BB. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  Ala- 
bama. 

The  bill  in  this  case  was  filed  in  the  Circuit 
Court  of  the  United  Stales  for  the  Southern 
District  of  Alabama,  by  the  appellant,  to  restrain 
the  collection  of  an  execution  on  a  certain  judg- 
ment in  favor  of  Wanzer.  The  bill  having 
been  dismissed  in  the  court  below,  the  case  u 
now  here  on  appeal. 

A  further  statement  appears  in  the  opinion  of 
the  court. 

Messrs.  P.  Phillip*  and  A.  F.  Hopklna. 
for  the  appellant: 
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There  was  no  assignment  or  appropriation  of 
the  note  in  question  by  Fisher  to  Hunter,  nor 
any  intention  to  malce  one.  But  on  the  con- 
trary, the  attorneys  were  at  all  times  bound  to 
hold  the  surplus  funds  that  might  accumulate 
in  their  hands  at  the  free  disposal  of  said  Fish- 
er, as  -well  after  the  said  "verbal  or  written  in- 
structions "  as  before. 

Titrnan  v.  Jackton.  6  Pet.,  595;  Bt^gert  v. 
Lind»ey,  13  How.,  441;  WUIiam*  v.  Eeerett.  14 
East,  682;  Grant  y.  Auften,  3  Price.  58;  Hoyt 
V.  &ory.  8  Barb.,  865;  Gotcperthwaite  v.  8hif- 
field.  8  N.  Y.,  343;  18  Wend.,  319;  Watson  v. 
Ihike  of  Wellington,  I  Russ.  &  Myl.,  608;  7a 
Law  Lib.,  231;  Seott  v.  PoreKer,  3Mer.,  663; 
Wallioynv.  CouUi,  8  Mer.,  707. 

These  instructions  conferred  a  power  upon 
the  attorneys  of  a  revocable  character;  but  even 
if  the  power  were  irrevocable  during  life,  it  be- 
came extinct  by  the  death  of  Fisher. 

In  those  cases  where  the  power  is  coupled 
with  an  interest,  the  nile  is  otherwise;  but  there 
it  must  be  an  interef  t  in  the  thine  itself. 

Hunt  V.  Boutmanier,  SWh.,  204;  7  Barb., 
413;  Eattm  v.  Moreton,  Ohio,  June  Term,  1854; 
Am.  Law  Reg.,  Aug..  1854. 

This  answer,  as  the  appellant  contends,  -is 
not  of  that  character  which  requires  two  wit- 
nesses, or  one  witness  and  corroborative  facts  to 
disprove  it.  It  docs  not  contain  a  "  clear  and 
positive  denial "  of  the  charge  in  the  bill.  A 
general  denial  is  not  sufUcient,  but  there  must 
DO  an  answer  to  sifting  inquiries  upon  the  gen- 
eral question. 

Welford,  366,  867,  369;  Freeman  v.  Fairlie, 
8  Mer.,  41 ;  Welford,  309.  310;  3  Eq.  Cas.  Abr., 
67;  Paa*>n'«  case,  8el.  Cas  In.  Ch.,  68;  6  Ves., 
792;  1  Sim.  &  Stu.,  335;  He^urn  v.  Durand, 

1  Bro.  Ch.,  503;  Proutv.  Underviood,  8  Cox. 
Ch..  185;  i)ant«2v.  MUehett.  1  Story,  188;  Bank 
of  Oeorgetoun  v.  Geary,  6  Pet.,  110:  9  Cr.,  160; 

2  Daniel  Ch.,  984;  Hughes  v.  Gamer.  8  Y.  & 
C,  338;  Parkman  v.  Welch.  19  Pick.,  384; 
Greeley,  Eq.,  4. 

The  record  contains  upon  the  subject  of  pay- 
ment the  precise  statement  of  the  bill  sworn  to; 
and  the  positive  evidence  of  Mrs.  Long,  op- 
posed by  the  loose,  indefinite  and  evasive  re- 
sponse of  the  answer.  The  oath  of  the  com- 
plainant is  a  full  offset  to  that  of  the  defend- 
ant. 

Garrow  v.  Carpenter,  1  Port.,  374;  Searey  v. 
PauneU,  1  Cook,  110;  1  MeLiird  v,  LinnviUe 
&  Gammon,  10  Humph.,  164;  Union  Bk. 
GeorgeUnon  v.  Geary.  5  Pet.,  99. 

ifetian.  Reverdy  Johnson,  Reverdy 
Johnson,  Jr.,  and  Daniel  Chandler,  for 
appellees,  after  stating  the  case,  made  the  fol- 
lowing points: 

1.  If  the  state  of  accounts  between  Hunter 
and  Fisher's  estate  be  as  shown  in  the  answer. 
Hunter  is,  under  the  circumstances,  entitled  to 
the  proceeds  of  the  judgment. 

3  Story's  Eq.,  sees.  1044,  1047;  5  Wh.,  277;  6 
Pet.,  600;  1  Ves.,  Jr.,  381;  5  Paige,  633;  1 
Johns.  Ch..  205:  4Cond.  Eng.  Ch.,  690;  4  Myl. 
&  Cr.,  702;  1  Stoiy,  Com.  Eq.,  sec.  499;  8 
Barb.,  264;  Wash.  C.  C,  424;  1  Wh..  838;  4 
Mvl.  &  Cr.,  702;  see  particularly  2  Tudor  & 
W^hite,  176-303. 

2.  The  answer  being  responsive  and  sworn 
to,  as  to  facts  in  the  personal  knowledge  of  the 
defendant,  and  denying  long  satisfaction  of  the 
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judgment,  it.  can  only  be  overcome  by  two 
credible  witnesses,  or  one,  and  strong  corrobo- 
rating circumstances;  neither  of  which  requi- 
sites exists  in  the  present  case.  And  the  whole 
equity  of  the  bill  being  sworn  away,  it  waa 
properly  dismissed. 

6  Wh..  453;  5  Pet.,  99;  9  Cr.,  163;  6Cr.,5l; 
7  Cr.,  69:  7  Wh.,  60:  16  Wh.,  600;  1  Cow.. 
711;  1  Wash.  C.  C,  230;  10  Johns,  626;  I 
Mass.,  616. 

Mr.  Juitiee  Daniel  delivered  the  opinion 
of  the  court: 

The  ap|)ellant,  by  his  bill  in  the  Circuit  Court. 
alleged,  that  on  the  i7th  day  of  April.  1837, 
John  Fisher  and  .Tames  F.  Johnson,  of  the  mer- 
cantile firm  of  Fisher  &  Johnson,  were  the 
holders  and-owners  of  a  promissory  note,  made 
by  Thomas  Long.  George  D.  Fisher,  and  the 
appellant,  Hinkle,  bearing  date  on  the  19th  of 
December.  1836.  for  the  sum  of  $1,520.  payable 
twelve  months  from  the  date  of  said  note  to 
William  Ryan,  surviving  partner  of  the  firm 
of  Porter  &  Ryan,  and  which  had  been  trans- 
ferred, by  indorsement,  from  Ryan  to  Fisher  A 
Johnson ;  that  this  note  was,  by'Fisher  &  John- 
son, on  the  17th  of  April,  1887.  together  with 
various  other  notes,  placed  in  the  hands  of 
Messrs.  Gordon,  Campbell  &  Chandler,  attor- 
neys, for  collection,  as  appears  by  the  receipt  of 
these  persons,  filed  as  an  exhibit  with  the  bill. 

That  about  the  17th  of  April,  1887,  James  F. 
Johnson,  for  valuable  consideration,  sold  and 
assigned  all  his  interest  in  the  note  above  men- 
tioned, and  in  the  firm  of  Fisher  &. Johnson,  to 
his  partner.  John  Fisher. 

That  John  Fisher  having  departed  this  life  in 
1888,  administration  of  bis  estate  was  duly 
committed  to  his  widow,  and  fo  his  brother. 
William  P.  Fisher,  who.  having  afterwards 
surrendered  their  rights  and  powers,  as  repre- 
sentatives of  the  estate  of  John  Fisher,  adminis- 
tration de  bonis  non  of  that  estate  was.  on  the 
.Sd  of  December,  1889,  duly  committed  to  the 
complainant,  who  makes  profert  of  the  letters 
of  administration  eranted  to  him. 

That  Messrs.  Gordon.  Campbell  &  Chandler, 
the  attorneys  with  whom  the  note  had  been  de- 
posited, instituted  a  suit  thereon,  in  the  name 
of  Moses  Wanzer.  as  plaintiff,  against  the  mak- 
ers of  that  notice,  in  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  Ala- 
bama, and  on  the  lltb  day  of  April.  18.19,  re- 
covered a  judgment  against  Thomas  Long  and 
the  appellant,  in  the  name  of  Wanzer,  for  the 
sum  of  $1,691  in  damages,  and  costs  of  suit. 

That  after  the  rendition  of  the  said  judgment, 
the  appellant  was  informed  by  Wanzer  that 
Fisher  &  Johnson,  or  Fisher  had  owed  him  a 
small  sum  of  money  which  had  been  fully  paid 
off.  and  that  he  did  not  know  why  suits  had 
been  brought  in  his  name  on  the  said  note,  and 
on  other  notes  mentioned  in  the  receipt  of  the 
said  attorneys:  and  at  the  same  time,  further 
stated  that  be  had  no  right,  and  did  not  pretend 
to  have  any  right  or  interest  whatsoever,  in  the 
judement  recovered  in  his  name. 

'That  Hunter  claims  a  right  to  this  judgment, 
upon  what  precise  authority  the  appellant  does 
not  know,  as  he  has  never  heard,  and  does  not 
believe,  that  it  has  been  ever  transferred  or  as- 
signed to  him  by  Wanzer,  but  on  the  coatrary, 
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believes  and  alleges  that  any  such  transfer  or 
anifcnmenl  by  Wanzer  has  never  been  mode. 
t  That  Hunter,  as  the  appellant  has  been  in- 

formed and  believes,  was  bound  as  surety  or 
iodorser  for  Fisher  &  Johnson,  or  Fisher,  but 
In  what  nuuiner.  or  for  what  amount,  if  so 
bound,  the  appellant  is  not  informed:  that 
he  does  not  know  whether  the  said  Hunter  has 
paid  out  of  his  own  funds  any  money  as  surety 
or  indorser,  either  for  Fisher  or  Fisher  tik  John- 
•00,  but  to  the  best  of  his  knowledge  and  belief, 
Hunter  has  not  paid  from  his  own  funds  any 
money,  as  surety  or  indorser  for  either,  or,  if 
be  has,  such  payment  has  been  fully  reimbursed 
tobim. 

That  for  a  large  portion,  if  not  for  the  whole 
liability  of  said  Hunter  for  Fisher,  or  Fisher  & 
Johnson,  he  was  secured  and  indemnified  by  a 
mortgage  or  deed  ol  trust  on  real  estate  and 
tUves,  which  have  been  sold  under  said  mort- 
gage or  deed  of  trust;  in  addition  to  which, 
there  came  to  the  hands  of  the  said  Hunter, 
tod  were  collected  by  him,  promissory  notes, 
accounts,  credits,  property  and  eCTects  of  Fisher 
&  Johnson,  and  of  the  said  Fisher,  both  before 
and  since  his  death,  of  great  value,  and  were 
appropriated  bv  Hunter  to  his  indemnity,  as 
surety  and  indorser  as  aforesaid,  and  to  an 
amount  greatly  exceeding  any  liability  he  mar 
have  incurred  as  surety  or  ind.orser  as  aforesaid, 
leaving  the  said  Hunter  largely  indebted  to  the 
estate  of  said  John  Fisher. 

That  Thomas  Lon^,  one  of  the  defendants, 
against  whom,  conjomtly  with  the  appellant, 
!  the  judgment  aforesaid  was  recovered,  and  who 
died  sometime  in  the  vear  1848.  did,  in  the  year 
18U,  inform  the  appellant  that  John  8.  Hunter 
having  claimed  of  Long  the  amount  of  said 
judgment,  it  was  fully  paid  off  and  discharged 
by  Long,  who  showed  to  the  appellant  a  state- 
meat  or  receipt  for  the  amount  of  the  judg- 
ment, in  the  haindwriting  of  Hunter,  with  whose 
writing  the  appellant  is  well  acquainted. 

That  Hunter,  under  the  pretext  of  an  indem- 
nity for  his  liabilities  for  Fisher,  has  been  per- 
mitted by  the  attorneys  by  whom  the  judgment 
io  the  name  of  Wanzer  was  obtained,  to  as- 
same  entire  control  over  said  judgment;  and  in 
punniance  of  said  permission,  did,'  on  the  3d  of 
May.  18ii9,  sue  out  a  writ  ot  fieri faeiat,  and  on 
the  10th  of  January,  1840,  an  aUm  ^i»ri  facUu 
upon  that  judgment,  on  each  of  which  writs  a 
return  of  nuUa  bona  was  duly  made. 

That  from  the  date  of  the  return  upon  the 
aliaifitri  fadcu,  no  proceeding  was  had  upon 
said  judgment,  until  the  17th  of  September, 
IIMV,  when  &plurie»  fieri  faeicu  thereupon  was 
sued  out,  as  the  appellant  charges,  by  the  di- 
rection of  John  S.  Hunter,  and  has  been  levied 
upon  the  property  of  theappellant;  and  since 
then  a  summons  has  been  served,  in  virtue  of 
the  said  judgment  upon  John  N.  Smith,  as  a 
amiahee,  upon  the  alleged  ground  that  said 
Smith  is  a  debtor  to  the  appellant,  or  has  prop- 
erty of  the  appellant  in  his  possession. 

That  Hunter  is  wrongfully  and  oppressively, 
hy  means  of  the  last- mentioned  execution,  and 
of  the  summons  of  the  garnishee.  Smith,  har- 
aaing  the  appellant,  by  an  effort  to  coerce 
from  him  the  amount  of  the  said  judgment, 
when  in  truth  nothing  is  due  thereon  either  to 
Wanzer  or  Hunter. 

Upon  the  allegations  above  set  forth,  the 
See  17  How. 


prayers  of  the  appellant  are  for  a  decree,  1st. 
That  the  judgment  against  the  appellant  and 
Long_may  be  decreed  to  have  been  satisfied;  or 
2d  That  the  appellant,  as  administrator  d« 
bonit  non  of  John  Fisher,  deceased,  may  be  de- 
clared entitled  to  the  said  judgment  and  the  con- 
trol of  the  same,  if  anything  shall  be  found  due 
thereon.  3d.  That  thesaid  John  8.  Hunter  and 
Moses  Wanzer  may  be  restrained  from  proceed- 
ing against  the  appellant  on  the  said  judgment, 
and  may  be  ordered  to  account  for  and  pay  to 
the  appellant  any  money  they  may  have  col- 
lected upon  the  said  judgment.  4th.  That  if 
the  said  Hunter  shall  claim  the  judgment  as  an 
indemnity  for  any  liability  of  himself,  as  sure- 
ty or  indorser  of  Fisher  <&  Johnson,  or  of  John 
Fisher,  he  may  be  ordered  and  required  to  show 
on  what  debt  or  debts  he  was  bound  as  indorser 
or  surety,  and  what  portion  of  such  debt  or 
debts  he  has  paid  out  of  his  own  individual 
funds,  and  that  he  may  be  ordered  to  discover 
and  account  for  all  the  property,  real  and  per- 
sonal, moneys,  credits,  &c.,  of  the  said  Fisher 
&  Johnson,  or  of  the  said  Fisher,  ever  claimed, 
used  or  received  by  him,  for  the  purpose  of  his 
indemnity,  as  surety  or  indorser  of  Fisher  A 
Johnson,  or  of  Fisher  individually. 

The  appellant,  with  the  view  of  sustaining  his 
case,  and  of  eliciting  from  the  appellee  any  dis- 
closure which  might  tend  to  such  a  result,  has, 
in  his  bill,  propounded  a  number  of  interroga- 
tories. 

In  our  examination  of  this  cause,  we  have 
deemed  it  necessary  to  consider  such  only  of 
the  interrogatories  so  propounded,  as  connected 
with  and  arising  out  of  the  allegations  of  the 
bill,  do,  by  a  comparison  with  the  statements 
in  the  answer,  present  the  true  points  or  ques- 
tions involved  m  this  controversy. 

Those  questions  relate: 

Ist.  To  the  extent  of  liability  of  the  respond- 
ent. Hunter,  fua  surety  or  indorser  for  John 
Fisher,  and  to  the  sufficiency  or  excess  of  the 
means  of  indemnity  alleged  to  have  b^n  act- 
ually received  by  him  for  losses  incurred 
nnder  that  liability. 

2d.  To  the  alleged  payment  by  Long  to  Hun- 
ter in  discharge  of  the  judgment  recovered  in 
the  name  of  Wanzer. 

8d.  To  the  fact  of  a  transfer,  either  legal  or 
equitable,  of  the  judgment  just  mentioned,  and 
to  the  right  or  authority  of  the  attorneys,  or  of 
their  principal,  Fisher,  to  make  a  transfer  or 
appropriation  of  that  judgment. 

Of  the  several  defendants  to  the  bill  of  the 
appellant.  John  S.  Hunter  alone  answered  that 
bill. 

By  the  answer  of  Hunter  is  set  out  the  as- 
sumption by  him,  as  indorser  upon  bills  and 
drafts  drawn  by  Fisher  &  Johnson,  under  an  ar- 
rangement between  this  firm  and  Messrs.  Gor- 
don, Campbell  &  Chandler,  representing  as 
counsel  and  attorneys  the  creditors  of  Fisher  & 
Johnson,  of  debts  to  the  amount  of  $28,227.25. 

The  facts  of  this  undertaking,  and  of  itssub- 
seouent  fulfillment  by  Hunter,  chiefly  by  his 
inaividual  resources,  are  abundantly  established 
by  the  exhibition  of  the  agreement  itself;  by  the 
testimony  of  Messrs.  Campbell  &  Chandler, 
with  whom,  for  the  benefit  of  the  creditors,  the 
agreement  was  made,  and  through  whose  hands 
the  indorsed  bills  passed:  by  Uie  evidence  of 
Stodder  and  of  Jayne,  to  each  of  whom  a  por- 
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tion  of  those  bills  was  transferred,  in  satisfac- 
tion of  debts  due  to  them  from  Fisher:  and 
also  by  the  evidence  of  Barney,  to  whom,  as 
the  agent  of  the  United  States  Banlt,  a  much 
larger  portion  of  those  bills  was  delivered. 

In  addition  to  the  liabilities  set  forth  as  above, 
it  is  proved  by  the  testimony  of  John  A.  Camp- 
bell, Esq.,  that  Hunter,  on  the  16th  of  April, 
1888,  by  his  attorneys,  Gk>rdon,  Campbell  & 
Chandler,  paid  to  the  Bank  of  Columbus,  upon 
a  judgment  obtained  by  that  bank  against  him, 
the  sum  of  $4,818.27,  which  sum,  the  witness 
was  informed  by  Fisher,  was  a  debt  incurred  by 
Hunter  for  Fisher. 

The  answer  contains  a  statement  purporting 
to  t>e  a  full  exhibit  of  the  money  raised  by  sales 
of  the  property  pled|;ed  by  Fisher  for  the  in- 
demnity of  his  sureties  and  indorsers.  as  well 
as  of  all  other  sums  derived  from  Fisher  or 
from  his  debtors,  and  which  have  been  applied 
for  Hunter's  reimbursement.  This  statement 
in  the  answer,  including  the  judgment  against 
Hinkle  and  Long,  amounts  to  $16,558.28.  To 
this  statement,  however,  must  be  added  the 
sum  of  $2,300,  proved  by  the  witness,  Sadler, 
to  have  been  paid  to  Hunter,  upon  the  com- 
promise of  a  debt  due  from  Sadler  &  Barnes, 
and  also  a  sum  of  $175,  shown  to  have  been  re- 
ceived from  a  witness,  Gilchrist;  which  sums, 
though  derived  from  Fisher,  are  not  comprised 
in  statement  in  the  answer.  There  is  also  ex- 
hibited in  proof,  in  this  case,  a  list  of  claims, 
by  notes  and  open  accounts,  making  an  aggre- 
^te  of  $2,115.88,  assigned  by  the  executor  of 
Fisher  to  Hunter  &  Cook,  attorneys,  which 
claims,  it  is  stated  in  the  assignment,  were  in- 
tended to  meet  the  liabilities  of  Hunter  for  said 
John  Fisher:  but  of  these  claims,  many  of  which 
were  not  above  $8,  and  resting  upon  open  ac- 
counts, it  is  not  in  proof  that  any  portion  of 
(hem  was  certainly  applied  to  Hunter's  indem- 
nity, or  indeed,  was  ever  collected.  But  con- 
ceding the  fact  that  the  sums  spoken  of  by 
Sadler  &  Gilchrist,  and  the  entire  list  of  claims 
assigned  as  above  mentioned,  were  realized  by 
Hunter,  they  would,  when  added  to  the  sum  of 
$16,558.28,  admitted  in  the  answer,  compo.se  an 
aggregate  falling  far  short  of  the  liabilities 
which  Hunter,  as  the  iudorser  and  surety  for 
John  Fisher,  and  Fisher  &  Johnson,  under  the 
agreement  with  Gordon,  Catqpbell  &  Chand- 
ler, has  actually  incurred,  and  is  proved  to  have 
satisfied.  Upon  a  correct  view,  therefore,  of  the 
proofs  in  this  cause,  we  are  led  to  the  conclu- 
sion, in  opposition  to  the  allegations  in  the  bill, 
and  in  accordance  with  the  answer  and  the 
proofs,  that  Fisher  &  Johnson,  and  John  Fish- 
er, who,  at  the  time  of  his  death,  was  utterly 
insolvent,  had  failed,  by  a  large  deficiency,  to 
reimburse  to  Hunter  the  losses  incurred  by  the 
latter  as  indorser  and  surety  for  the  former. 

The  second  question  which  we  have  men- 
tioned as  arising  in  this  cause,  viz. :  that  of  satr 
isf  action  by  Long  of  the  judgment  against  Long, 
Hinkle  and  Fisher,  has  not  been  entirely  free 
from  embarrassment  when  tested  by  the  rules 
which  govern  proceedings  in  courts  of  equity. 
Correctly  viewed,  however,  we  deem  that  em- 
barrassment rather  apparent  than  real,  and  such 
as  yields  necessarily  under  a  correct  interpi^ta- 
tion  of  the  pleadings  and  evidence  in  this  cause. 
It  has  been  contended  that  the  interrogatory 
propounded  by  the  bill,  as  to  the  payment  by 
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Long  to  Hunter  of  the  jud^ent  in  the  name 
of  Wanzer,  and  the  execution  by  Hunter  of  a 
receipt  in  full  discharge  of  that  judgment,  is  * 
not  directly  answered ;  that  the  answer  as  to 
this  interrogatory  is  evasive,  and  therefore  is 
deprived  of  that  weight  which,  if  directly  re- 
sponsive, it  would  require  the  testimony  of  two 
witnesses,  or  that  of  one  witness  with  strong 
corroborating  circumstances,  to  overthrow. 
Hence  it  is  insisted,  that  the  testimony  of  the 
single  witness,  Mrs.  Long,  swearing  positively 
to  the  written  discharge  or  receipt  of  the  amount 
of  the  judgment,  must  be  taken  as  conclusive 
upon  the  subject  of  payment. 

The  rule  of  proceeding  in  equity  here  ap- 
pealed to,  is  too  well  established  and  to  famil- 
iar to  require  the  citation  of  authorities  for  its 
support,  or  even  to  admit  of  its  being  ques- 
tioned. The  proper  inquiry  upon  the  point 
under  consideration  is,  to  ascertain  how  far  the 
requirements  of  that  rule  have  been  complied 
with. 

The  charge  in  the  bill  in  terms  is  as  follows: 
"  That  your  orator,  sometime  in  the  year  1841, 
was  informed  by  Thomas  Long,  that  he  had 
fully  paid  off  and  satisfied  to  the  said  Hunter 
the  amount  of  the  said  judgment;  and  the  said 
Long  then  produced  and  showed  to  your  orator 
a  receipt  or  statement,  in  writing  signed  by 
said  John  S.  Hunter  (whQse  handwriting  was 
well  known  to  your  orator),  showing  Uiat  the 
said  judgment  had  been  so  paid- and  satisfied 
by  said  Long." 

Upon  the  basis  of  this  charge  is  constructed 
and  propounded  the  13th  Interrogatory,  in  these 
words,  viz. :  ' '  Did  or  did  not  the  said  Thomas 
Long,  at  any  time  or  in  any  manner,  pay,  sat- 
isfy, settle  or  secure  to  the  said  John  8.  Hunter 
the  amount  of  the  said  judgment  or  any  part 
thereof  T  Did  or  did  not  the  said  Hunter  give 
or  sign  any  receipt  or  statement,  showing  the 
payment,  settlement,  satisfaction,  or  securing 
the  said  judgment  or  any  part  thereof?" 

Divesting  this  interrogatory  of  unnecessary 
verboseness  and  tautology,  it  may  be  remarked, 
that  the  substance  or  meaning  of  the  charge  in 
the  bill,  and  the  object  of  the  interrogatory 
framed  upon  that  charge,  arc  made  up  of  the 
alleged  facts  of  payment  by  Long  to  Hunter, 
and  of  a  written  acknowledgment  of  such  pay- 
ment by  the  latter.  The  terms ' '  pay,  satisfy , set- 
tle or  secure,"  are  equipollent  words,  when  iisM 
to  express  the  fulfillment  by  Long  of  his  liabil- 
ity upon  the  judgment,  and  in  a  similar  sense 
must  be  understood  the  terms  "  receipt "  and 
"statement "  when  used  to  describe  a  written 
acknowledgment  of  payment  by  a  party  making 
or  signiug  such  acknowledgment.  And  here  it 
may  be  remarked,  that  whatever  may  be  the 
technical  meaning  and  effect  of  the  word  "  re- 
lease "  at  law,  it  can  hardly  be  doubted  that  a 
receipt  or  written  acknowledgment  of  payment 
or  settlement  would  be  construed  as  a  release 
in  a  court  which  looks  rather  to  the  substance 
of  things  than  to  their  forms;  and  whose  max- 
im is  ut  res  magit  valeat  guam  peretU.  The  re- 
ply to  the  1 8th  interrogatory  is,  that  the  re- 
spondent had  not  received  from  Long  any  set- 
tlement, payment  or  satisfaction.  So  far  the 
reply  to  the  interrogatory  falls  within  the  liter- 
al terms  of  that  inquiry.  But  it  proceeds  to 
state  further,  that  the  respondent  has  never 
released  Long  from  his  liability  to  satisfy  the 
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judgment,  and  Ihis  form  of  denial,  it  is  insisted, 
doe*  not  exclude  the  execution  of  a  written  re- 
ceipt such  as  has  been  alleged  in  the  bill,  and 
meationed  by  the  witness,  Maiy  Long.  We 
have  abeady  said,  that  in  equity  at  least,  a  re- 
ceipt for  the  payment  of  debt  would  be  re- 
garaed  as  a  release  from  further  demand  by  the 
creditor:  and  we  think  that,  according  to  the  gen- 
erally received  acceptation  of  language,  a  cred- 
itor who,  in  speaking  of  his  debtor,  ^nies  hav- 
bg  received  of  him  either  settlement,  payment 
or  satisfaction,  and  in  the  same  statement  avers 
tbat  he  has  never  released  that  debtor,  must  be 
understood  as  intending  to  declare  that  he  had 
given  bim  do  written  acknowledgment  of 
payment,  nor  acquittance  of  any  description 
whatsoever.  The  exception  now  urged  to  the 
answer  to  the  ISth  interrogatory,  even  upon  the 
face  of  that  response,  appears  to  partake  more 
of  the  character  of  a  verbal  criticism  than  of 
tbat  of  a  f^  and  substantial  impeachment. 
And  we  are  the  less  inclined  to  extend  the 
scope  of  this  exception,  since  pie  complainant 
below,  by  a  more  timely  and  regular  proceed- 
ing, might  have  obtained  what  he  now  con- 
tends for,  without  hazard  of  injury  or  surprise 
to  the  respondent. 

We  regard  the  answer  as  substantially  re- 
Rwnsive,  and  entitled  to  every  legal  effect  inci- 
dent to  it  as  such. 

With  respect  to  the  circumstances  connected 
with  this  charge  of  payment  in  the  bill,  we 
tbink  that  so  far  as  they  have  been  disclosed, 
their  preponderance  is  decidedly  to  the  state- 
ment m  the  answer. 

The  bill  admits  the  insolvency  of  Lon^  at  the 
period  of  his  death.  At  what  precise  time  he 
became  insolvent  is  not  stated.  It  is  not  prob- 
able that  he  became  insolvent  Just  at  that  pe- 
riod; and  the  widow  of  Ix)ng,  whose  testimony 
i*  relied  on  to  establish  the  payment  and  the  ex- 
istence of  the  receipt  in  1841,  assigns  as  a  rea- 
toa  for  her  knowledge  of  these  transactions, 
ber  familiarity  with  her  husband's  embarrass- 
ments at  that  date. 

Alfred  Harrison,  in  December,  1851,  swears, 
that  from  the  4th  of  March.  1839,  to  the  4th  of 
March,  1842,  he  was  sheriff  of  Lowndes  Coun- 
tv,  in  which  Long  lived  and  died,  and  was  also 
ueriff  of  that  county  at  the  time  of  his  tes- 
tifying. That,  as  sheriff,  he  has  had  in  his 
huids  various  executions  against  Long,  and  al- 
though some  of  them  were  for  very  small  sums, 
be  was  never  able  to  collect  any  one  of  them, 
and  had  returned  on  them  "  No  property." 

B.  Harrison,  another  witness,  states  that 
from  March,  1839,  to  March,  1843,  he  acted  as 
deputT-sheriff  of  the  County  of  Lowndes,  and 
from  March,  1843,  to  March,  1845,  was  sheriff 
of  that  countv;  that,  as  sheriff  and  deputy- 
sheriff,  he  had  opportunities  of  knowing  the 
pecuniary  situation  of  Long,  against  whom  the 
witness  bad  held  various  executions,  not  one  of 
which  could  be  collected,  but  all  of  which  were 
returned,  "No  property  found."  It  should  be 
remarked  here  that  the  statement  of  these 
sheriffs  covers  the  entire  interval  from  1839  to 
1845,  including  the  period  of  the  alleged  pay- 
nient  by  Long,  as  well  as  that  of  his  death,  it 
is  proper  furUier  to  observe,  that  on  the  judg- 
ment now  under  consideration  there  were  suS 
oat  two  writs  otJUrifaeiai,  one  of  them  as  late  as 
January,  1840,  on  each  of  which  writs  was 
aee  17  How,  U.  8.,  Book  16. 


made  the  rotiirn  of  nulla  bona.  It  would,  we 
think,  challenge  no  ordinary  degree  of  credul- 
ity to  believe  that  a  man  in  whose  possession 
DO  property  could  be  found  for  five  years  pre- 
vious to  his  death,  and  who  in  the  case  before 
us  had  resisted  to  the  very  extreme  of  the  law, 
should,  during  the  same  time,  have  voluntarily 
discharged  an  obligation  which  it  is  shown  he 
was  both  unable  and  unwilling  to  fulfill. 

The  returns  upon  the  Ji.  fa.  and  alia»  ft.  fa. 
sued  upon  this  judgment,  afford  a  satisfactory 
explanation  of  the  circumstance  from  which  ft 
has  been  endeavored  to  deduce  a  presumption 
unfavorable  to  the  appellee.  That  circumstance 
is  the  lapse  of  time  between  the  return  upon 
the  alias  and  the  suing  out  of  the  plurietfl.  fa. 
upon  the  judgment.  The  solution  is  this:  the 
plaintiff  in  the  judgment  having  ascertained, 
by  two  experiments,  the  futility  of  process 
against  the  defendants,  was  unwilling,  for  the 
time  being,  to  repeat  such  experiments,  which 
were  not  only  useless  but  expensive;  but  were, 
perhaps,  induced  subsequently  to  renew  their  ef- 
forts, by  some  change  in  the  condition  of  par- 
ties, from  which  success  was  rendered  more 
probable. 

The  remaining  inquiry  for  consideration  re- 
lates to  the  assignment  or  appropriation  of  the 
iudgment,  and  the  right  or  power  of  Fisher  or 
bis  attorneys  to  make  such  appropriation  for  the 
benefit  of  Hunter.  The  true  character  of  the 
transaction  with  reference  to  this  judgment  is 
disclosed  in  its  history  contained  in  the  dep 
osition  of  John  A.  Campbell,  Esq.,  taken  in 
this  cause.  The  facts  as  therein  narrated  are 
substantially  these:  The  law  firm  of  Gordon, 
Campbell  &  Chandler,  in  the  year  1887,  having 
in  their  hands  a  very  large  amount  of  claims  of 
the  creditors  of  Fisher,  in  order  to  avoid  being 
sued  upon  these  claims,  Fisher  arranged  a 
portion  of  them  by  giving  the  drafts  specified  in 
the  answer  of  Hunter,  and  which  were  in- 
dorsed by  Hunter.  The  residue  of  those  claims 
he  arranged  by  depositing  various  notes  with 
the  firm  of  Gordon.  Campbell  &  Chandler,  to 
be  collected  by  that  firm,  and  by  them  to  be  ap- 
plied in  satisfaction  of  the  debts  of  Fisher. 
Amongst  the  notes  so  deposited  was  that  exe- 
cuted by  Thomas  Long,  George  D.  Fisher,  and 
the  appellant  Hinckle,  on  which  the  judgment 
in  the  name  of  Wanzer  has  been  obtained. 
And  it  may  be  in  this  place  remarked,  tbat  in 
exhibit  A,  filed  with  the  bill  of  the  complainant 
below  and  relied  on  by  him,  and  which  exhibit 
is  the  receipt  of  Gtordon,  Campbell  &  Chandler, 
for  the  notes  deposited  with  them  by  Fisher, 
after  an  enumeration  of  those  notes,  is  contained 
the  following  stipulation,  viz. :  "  The  proceeds 
of  all  which  notes,  as  they  shall  be  collected, 
are  to  be  appropriated  by  us  to  the  payment  of 
any  demanos  we  may  hold  against  the  said 
Fisher  &  Johnson,  upon  their  own  debts,  and 
not  upon  indorsements  or  liabilities  for  others." 
Here,  then,  we  have  a  contract  between  Fisher 
&  Johnson  and  their  creditors,  represented  bv 
Gordon,  Campbell  &  Chandler,  who  held  vari- 
ous claims  of  those  creditors  against  Fisher  & 
Johnson — a  contract  founded  on  the  considera- 
tion of  forbeadrance  as  well  as  on  the  claims 
themselves,  and  therefore  beyond  the  power  of 
Fisher  &  Johnson  to  revoke  or  control — con- 
stituting Messrs.  Gordon.  Campbell  &  Chand- 
ler trustees  for  the  creditors  of  Fisher  &  John- 
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son,  and  with  full  power  to  appropriate  the 
funds  provided  for  their  payment. 

It  is  probable  that  every  one  of  the  notes 
placed  in  the  hands  of  Messrs.  Gk>rdon,  Camp- 
bell &  Chandler  Ijore  upon  it  the  indorsement 
of  Fisher  &  Johnson,  or  of  John  Fisher;  but  as 
it  is  not  rational  to  impute  to  these  persons  the 
design  to  frustrate  their  arrangement  in  the  very 
act  of  malcin^  it,  we  must  conclude  that  such 
indorsement,  if  made,  was  designed  to  give 
more  complete  control  of  these  notes  to  the  per- 
sons to  whose  management  the  notes  and  their 
proceeds  were  expressly  intrusted.  Wanzer 
was  a  creditor  of  Fisher,  on  a  note  for  $885.89, 
which  note  was  in  the  hands  of  Gordon,  Camp- 
bell &  Chandler,  and  was  provided  for  and  paid 
out  of  the  funds  or  notes  deposited  with  the 
firm;  but  it  would  be  absurd,  as' well  as  unjust 
to  the  other  creditors  of  Fisher  &  Johnson,  to 
suppose  that  to  this  demand  on  tiehalf  of  Wan- 
zer there  was  to  be  specifically  appropriated, 
out  of  the  funds  designed  for  all  the  creditors 
of  Fisher,  an  amount  equal  to  double  tiiat  de- 
mand. This  pretension,  too,  would  contradict 
the  explicit  statements  on  oath  of  Messrs.  Camp- 
bell &  Cliandler,  who  held  and  discharged 
the  note  due  to  Wanzer,  who  also  recovered  the 
judgment  against  Long,  Fisher  and  Hinlils, 
and  who  state  that  Wanzer's  claim  had  been 
paid  out  of  other  securities  of  Fisher  in  their 
hands,  and  that  Wanzer  had  no  interest  whatso- 
ever in  the  judgment  rendered  in  his  name. 

Such  being  the  history  of  this  case,  it  would 
seem  to  follow  that  the  rieht  to  the  judgment 
against  Long,  Fisher  and  Hinkle  remained  in 
Campt>ell  &  Cliandler,  to  be  appropriated  by 
them  under  their  apeement,  to  the  creditors 
of  Fisber,  or  to  be  disposed  of  by  Fisher,  with 
their  assent.  Upon  this  view  of  the  law,  we  can 
perceive  no  vuid  objection  to  the  authority 
given  by  Gordon.  Campbell  &  Chandler,  espe- 
cially with  Fisher's  express  sanction,  to  Hunter, 
the  chief  creditor  of  Fisher,  to  control  and  ap- 
ply to  his  indemnitv  the  judgment  sought  to  be 
enjoined.  No  such  objection,  surely,  can  he 
sustained,  unless  it  can  be  shown  that  an  equita- 
ble interest  cannot  be  assigned — a  position 
which  could  rest  upon  no  principle  of  justice, 
and  which,  at  this  day,  it  would  be  idle  to  at- 
tempt to  sustain  u^n  authority. 

If  the  general  indorsement  by  Fisher,  ac- 
companied with  the  delivery  of  the  note  of 
Long,  Fisher  and  Hinkle,  to  Gordon,  Camp- 
bell a  Cliandler,  created  in  the  latter  an  absolute 
legal  right  and  property  in  that  note,  no  ex- 
ception could,  of  course,  be  taken  to  any  exer 
cise  or  application  of  the  right  and  property  so 
vested  in  them.  If,  on  the  other  hand,  the  in- 
dorsement and  delivery  of  the  note  created  a 
trust  for  the  benefit  of  the  creditors  of  Fisher, 
and  consequently  for  the  lienefitof  Fisher  him- 
self, bv  his  'exoneration  pro  iarUo,  there  re- 
mainea  in  Fisher  an  equitably  interest  in  the 
note  and  in  the  ludgment  rendered  thereon, 
which  he  had  a  right,  with  or  without  the  assent 
of  the  trustees,  to  assign  or  apply  in  payment  of 
his  creditors;  such  assignment  or  application  l^e 
has  made,  in  co-operation  with  those  trustees, 
to  bis  principal  creditor.  Hunter,  and  this  act 
of  Fisher  in  bis  lifetime  has,  since  his  death, 
been  sanctioned  by  his  personal  representative. 

Notwitlistanding  the  strictness,  particularly 
in  the  earlier  cases  in  the  course  of  common 
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law,  with  respect  to  assiiinments  of  equitable 
interests  and  choscs  in  action,  the  books  abound 
with  cases  showing  that  the  rule  at  the  common 
law  has  been  much  relaxed,  or  almost  disre- 
garded, by  the  courts  of  equity,  which,  from  a 
very  early  period,  have  held  that  assignments 
for  valuable  consideration,  of  a  mere  possibility, 
are  valid,  and  will  be  carried  into  effect  upon 
the  same  principle  as  they  enforce  the  perform- 
ance of  an  agreement,  when  not  contrary  to 
their  own  rules  or  to  public  policy.  In  the  case 
of  Wriffht  V.  Wright.  1  Ves.,  412,  it  is  said  by 
Lord  Hardwicke:  "  That  such  an  assignment 
always  operates  by  way  of  agreement  or  con- 
tract, amounting,  in  the  consideration  of  the 
court,  to  this:  that  one  agrees  with  another  to 
transfer  and  make  good  that  right  or  interest." 
By  the  same  judge  it  is  said,  in  the  case  of  Sow 
T.  Datoson.  1  Yes.,  331,  that  for  such  an  assign- 
ment no  particular  words  are  necessary,  but  any 
words  are  sufflcient  which  show  an  intention  of 
transferring  the  chose  in  action  for  the  use  of 
the  assignee. 

It  has  been  expressly  ruled,  that  a  mere  ex- 
pectancy, as  that  of  an  heir  at  law  to  the  estate 
of  his  ancestor,  or  the  interest  which  a  person 
may  take  under  the  will  of  another  then  living, 
or  the  share  to  which  such  person  may  become 
entitled  under  an  appointment  or  in  personal 
estate,  as  presumptive  next  of  kin,  isacsignable 
in  equity. 

Hobmn  v.  Trevor,  2  P.  Wms.,  191:  WHhered 
V.  Wethered,  2  Sim.,  183;  Smith  v.  Baker ,  1  Y. 
&  C,  233:  Carleton  v.  Leighlon,  3  Men,  671; 
Hinde  v.  Blake,  8  Beav.,  235. 

The  numerous  authorities  upon  this  point  are 
collated  in  the  second  vol.  of  White  &  Tudor's 
Leading  Cases  in  Equity,  in  the  note  of  the 
editors  upon  the  cases  of  Bow  v.  2)<itMon,  and 
Ryatt  V.  Bowleg,  p.  204,  et  »eq.  A  decision 
which  bears  very  directly  upon  the  case  before 
us  is  that  by  Sir  James  Wigram,  Vice-Clian- 
celior,  of  Ktrwin,  v.  Daniel,  5  Hare.,  500,  in 
which  it  was  ruled:  "  That  where  a  creditor,  in 
whose  behalf  a  stake  has  been  deposited  by  the 
debtor  with  a  third  person,  receives  notice  of 
that  fact  from  the  stakeholder,  the  notice  will 
convert  the  stakeholder  into  an  agent  for,  and 
debtor  to,  the  creditor." 

In  the  present  case,  Gordon,  Campbell  & 
Chandler  were  put  in  posse!>sion,  by  Fisher,  of 
funds  to  be  applied  by  them  to  Fisher's  credit- 
ors, and  had,  by  their  written  agreement,  un- 
dertaken so  to  appropriate  those  funds.  Hunter, 
a  principal  creditor  of  Fisher,  is,  by  information 
receivea  both  from  Fisher  and  from  Gordon, 
Campbell  <&  Chandler,  made  cognizant  of  this 
deposit,  and  of  the  purpose  to  apply  it  to  his  in- 
demnity. He  accepts  the  proffer  made  him, 
and  claims  the  benefit  of  it.  And  by  instruc- 
tions from  Fisher,  l>oth  verl>al  and  written,  as 
is  proved  in  this  cause,  those  depositaries  were 
directed  to  apply  the  funds  under  their  control 
(amongst  those  funds  the  judgment  against 
Long,  Fisher  and  Hinkle)  to  the  t>enefit  and 
protection  of  Hunter.  Upon  this  single  aspect 
of  the  transaction,  can  it  be  doubted  that  these 
depositaries  were  authorized  and  t>ound  to  con- 
form to  the  instructions  thus  given?  We  think, 
that  both  their  authority  and  duty  so  to  do, 
admit  of  no  doubt.  The  decree  of  the  Circuit 
Court,  dismissing  the  bill  of  the  complainant  in 
that  court,  being  warranted  by  the  view  we 
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have  taken  of  the  law  and  the  evideDce  in  this 
ciae,  we  order  that  decree  to  be  affirmed. 
Deerte  of  the  OCreuit  Court  affirmed,  voitheotU. 


ELI   AYRB8   and   THOMAH  N.  N1LE8. 
Complainants  on  Cross  Bill,  Appellant*, 

V. 

HIRAM  CARVER,  JOSEPH  W.  MAT- 
THEWS, JAMES  BROWN,  JACOB 
THOMPSON,  JOHN  P.  JONES,  WILL- 
IAM H.  DUKES,  AND  JOHN  D.  BRAD- 
FORD. 

(See  S.  C.  17  How.,  MI-MS.) 
Juriidietion— final  decree — what  it  not. 

The  complainant  soutrbt  to  eatablisb  an  equitable 
title  to  larve  tracts  of  public  lands  in  MissiSBippI: 
bating olTered  to  comply,  as  be  alleges,  with  tbe 
taw  prov-idinc  for  tbe  entry  and  purchase  atpri- 
ntd  nle  of  the  several  tracts,  but  was  prevented 
from  maklns  tbe  entries  and  obtalnlner  the  neoes- 
nry  certlBcates  by  the  illegal  and  unwarranted 
adi  of  tbe  register  and  reoetver  at  the  Land  Otllce. 
nt  bill  is  Died  against  tbe  defendants,  who  had 
■ubKquently  entered  and  paid  for  tbe  Und,  ob- 
taloed  the  necessary  certificate*,  and  upon  which 
ptteats  bare  since  been  issued. 

The  defendants  are  alleged  to  l>e  very  numerous, 
and  the  court  below  dispensed  with  tbe  necessity 
of  making  all  of  them  parties :  and  directed  that 
tlieir  Interests  should  be  representod  by  seven  of 
tbrm,  on  whom  process  was  directed  to  be  served. 

After  answer  served,  two  of  these  defendants 
lied  a  ernes  bill,  setting  up  title  to  the  lands  in  dis- 
pute paramount  to  that  of  their  co-defendants,  and 
aaked  a  deoree  to  that  effect,  which  cross  bill  the 
court  Iwlow,  on  demurrer,  dismissed. 

Held  that  the  decree  on  tbe  cross  bill,  of  the 
oonrt  below,  is  not  a  final  deoree  in  the  suit,  and 
not  tbe  subject  of  an  appeal  to  this  court.  The  ap- 
peal Is  therefore  dismissed  for  want  of  Jurisdio- 
Uoa. 

The  decree  disposes  of  a  proceeding  simply  incl- 
tiental,  and  can  only  be  reviewed  on  appeal  from 
th*  Onal  decree  disposing  of  the  whole  case. 

Armed  Jan.  S.  1855.     Decided  March  3,  X85S. 

APPEAL  from  the  District   Court  of  the 
United  States  for  the  Northern  District  of 


iippt 

The  case  is  stated  by  the  court. 

Mr.  8.  Ad»ma,  for  the  appellants: 

This  court  has  jurisdiction,  because  this  is  a 
crocs  bill. 

A  cross  bill  may  be  filed  in  the  United  States 
courts.  6  Cond.  R..  894.  If  these  courts  en- 
taiain  cross  bills,  thuy  must  be  governed  by 
the  rules  which  govern  courts  of  equity  gener- 
«lly.    Story  on  Const.,  608,  sec.  855. 

A  cross  bill  is  proper  when  necessary  for  the 
porpose  of  '  'making  a  cotnplete  decree  between 
tUthe  parties,  the  plaintiff  and  defendant,  and 
bringing  every  matter  in  dispute  completely 
before  Mie  court." 

Story.  Eq.  PI.,  p.  415,  sees.  891.  892,  A,  896; 
lOlf.,  122-124;  Dan.  Ch.  Pr.,  1742-1747. 

It  is  a  mode  of  defense. 

Story's  Eq.  PI.,  41fi,  sec.  398;  419,  sec.  899. 

In/>i(nn  ▼.  Clarke,  8  Pet.,  1,  an  injunction  of 
a  judgment  at  law  was  allowed,  although  all 
parties  were  citizens  of  the  same  state.  The 
coart  there  say  that  the  injunction  "  is  not  an 
original  suit,  and  that  where  jurisdiction  has 
ooue  attacheid,  no  change  in  residence  or  condi- 
tion of  the  parties  can  take  it  away. 
8«  17  How. 


See,  also,  U.  S.  v.  Myen,  2  Brock  C.  C, 
516. 
Mr.  C.  Cashinf ,  for  appellees: 
The  court  is  without  jurisdiction ;  Ayres  and 
Niles  are  citizens  of  .the  same  Slate  and  dis- 
trict as  the  defendants,  Brown,  Jones,  Thomp- 
son, Duke,  and  others;  and  therefore  the 
United  States  District  Court  had  no  jurisdic- 
tion to  hear  and  determine  the  case  made  by 
their  bill.  As  between  Ayres  and  Niles,  and 
Carver,  it  may  be  pretended  that  the  cross  bill 
is  a  continuation  of  the  proceedings  under  the 
original  bill.  In  a  proper  case  it  might  be 
necessary  to  a  proper  (letermi  nation  of  the 
original  suit,  but  this  is  clearly  otherwise  as  to 
the  co-defendants  of  Ayres  and  Nilee.  As  to 
them,  the  cross  bill  is  a  new  suit,  instituted  to 
determine  questions  in  which  the  original 
claimant  has  no  Interest,  and  which  are  not 
necessarily  involved  in  their  controversy  with 
htm.  Opposing  claims  are  controverted  be- 
tween citizens  of  the  same  state,  and  the  ques- 
tion of  the  superiority  of  one  over  the  other, 
forms  no  portion  of  issue  in  the  original  suit, 
and  its  determination  cannot  govern  the  con- 
troversy under  it.  Should  Ayres  and  Niles 
defeat  all  their  co-defendants,  it  would  not  de- 
termine their  issue  with  Carver  in  their  favor, 
nor  if  they  were  beaten  would  it  settle  it 
against  them.  Their  co-defendants,  Ayres 
and  Niles,  are  attempting  to  settle  a  new  and 
distinct  controversy,  the  latter  claiming  under 
Indian  deeds,  and  the  former  under  govern- 
ment patents.  This  cross  bill  is  not  admitted 
to  be  used  as  a  defense,  but  to  assert  and 
secure  rights  claimed  by  others.  Hence,  tbe 
cross  bill  is  clearly  a  new  and  distinct  suit,  in- 
stituted by  two  citizens  of  Mississippi  against 
other  citizens  of  the  same  State,  of  which  the 
United  States  court  had  no  jurisdiction. 

Mr.  Jiutiee  Nel«on  delivered  tbe  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Dis- 
trict Court  of  the  United  States  for  the  North- 
ern District  of  Mississippi. 

A  bill  was  filed  by  Hiram  Carver,  of  the 
State  of  Alabama,  against  Joseph  W.  Mat- 
thews, of  Mississippi,  and  some  two  hundred 
others,  part  of  them  residents  of  this  State, 
part  of  Tennessee,  but  most  of  them  without 
any  residence  mentioned,  setting  forth  the 
Treaty  made  with  the  Chickasaw  tribe  of  In- 
dians at  Pontotoc  Creek,  in  1882,  confirmed  in 
1888,  bv  which  said  tribe  ceded  to  the  govern- 
ment all  their  lands  east  of  the  Mississippi 
River;  and  also  a  Treaty  with  the  same  tribe, 
24th  May,  1884,  confirmed  1st  July,  the  same 
year,  modifying  the  provisions  of  the  first  one; 
which  Treaties  provided  for  certain  reserva- 
tions of  land  to  be  granted  in  fee  to  the  heads 
of  Indian  families;  and  for  the  survey  and 
sale  of  the  residue,  as  in  the  case  of  the  other 
public  lands,  with  this  difference:  that  the 
lands  remaining  undisposed  of  at  public  sale, 
should  be  liable  to  private  entry,  at  $1.25  per 
acre,  for  the  first  year  thereafter;  at  $1  the 
second;  at  50  cents  the  third;  at  25  cents  the 
fourth,  and  thereafter  at  12^  cents  per  acre. 

The  bill  further  states,  that  down  to  Janu- 
ary, 1848,  there  remained  subject  to  private 
entry,  at  12i  cents  per  acre,  several  tracts  of 
land  particularly  set  forth  in  a  schedule  an- 
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nexed;  and  that  on  that  day  the  complainant 
offered  to  purchase,  at  the  Land  Office,  all  the 
'  lands  described  in  the  aforesaid  schedule,  at 
the  price  of  1^  cents  per  acre;  and  for  this 
purpose  made  an  application  to  A.  J.  Edmond- 
son,  the  Register  of  said  Land  Office,  but  that 
the  said  re^ster  illegally  refused  to  permit  him 
to  make  the  said  purchase;  that  be  also  ten- 
dered to  J.  F.  Wray,  the  receiver,  the  amount 
of  the  purchase  money  for  the  tracts  he  had 
thus  applied  to  enter,  but  that  he  refused  to  re- 
ceive the  money  or  issue  the  proper  certificates. 

The  complainant  further  states,  that  since 
.his  application,  as  above  set  forth,  the  register 
and  receiver  have  permitted  the  defendants  to 
enter  and  purchase  the  several  tracts,  in  sec- 
tions and  subdivisions,  and  at  the  times  men- 
tioned in  the  schedule  above  referred  to;  and 
charging  that  the  said  defendants  had  notice 
of  the  rights  and  equities  of  the  complainant 
at  the  time. 

The  complainant  then  prays  to  make  all  the 
defendants,  before  enumerated,  parties  to  tha 
bill;  and  as  they  are  very  numerous,  that  the 
court  will  designate  a  small  portion  of  them 
to  represent  the  whole  body,  and  upon  whom 
personal  service  of  the  subpoena  shall  be  made. 
And  further,  that  the  several  entries  and  pur- 
chases made  by  the  defendants  be  set  aside ;  and 
that  the  complainant  be  permitted  to  enter  and 
purchase  the  several  tracts  at  the  price  of  131 
cents  per  acre,  or  that  the  defendants  be  de- 
creed to  convey  the  same  to  the  complainant, 
and  to  deliver  up  the  possession. 

It  appears  from  the  record,  the  court,  on  the 
application  of  the  complainant,  ordered  that 
the  cause  should  proceed  against  seven  of  the 
defendants,  James  Brown,  Jacob  Thompson, 
"John  P.  Jones.  William  H.  Duke,  John  D. 
Bradford.  Thomas  N.  Niles,  and  Eli  Ayies, 
and  upon  whom  process  was  afterwards 
served,  and  who  appeared  in  said  cause. 

Separate  answers  were  put  in  by  these  de- 
fendants, setting  forth  the  entry  and  purchase 
at  private  sale  from  the  register  and  receiver  of 
the  several  portions  of  the  tract  claimed  by 
each  of  them,  and  also  patents  for  the  same 
from  the  government.  To  which  answers  rep- 
lications were  filed. 

It  further  appears  from  the  record,  that  at 
this  sta^  of  the  proceedings,  Thomas  K.  Niles 
and  Eh  Ayres.  two  of  the  defendants,  filed  a 
cross  bill,  against  the  complainant.  Carver,  and 
all  of  their  numerous  co-defendants,  setting 
forth  the  substance  of  the  original  bill,  and 
then  charging  that  they  had  obtained  a  title  to 
the  severstl  tracts  in  controversy,  or  to  portions 
of  them,  long  prior  to  the  title  claimed  by  their 
CO  defendants,  setting  forth  also  particularly 
the  source  of  title.  They  pray  that  this  cross 
bill  may  be  heard  at  the  same  time  with  the 
original  bill  of  Carver,  and  that  any  claim  he 
may  set  up  to  the  several  tracts  of  land  claimed 
by  them  in  the  cross  bill,  may  be  set  aside  and 
annulled:  also,  that  the  other  defendants  to 
the  cross  bill  tie  required  to  produce  their  pat- 
ents to  any  and  all  of  the  lands  claimed  by 
them;  that  they  may  be  canceled,  and  that 
possession  be  delivered  to  the  complainants. 

Il  further  appears  from  the  record,  that  aft- 
erwards the  complainants  moved  the  court  that 
the  five  CO  defendants,  who  had  appeared  in 
the  original  bill,  and  the  complainant  in  that 
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bill,  be  made  defendants  to  represent  the  other 
defendants  mentioned,  as  they  are  so  numerous 
as  to  render  it  inconvenient  to  make  all  of  them 
parties  to  the  suit;  which  motion  was  granted. 

These  defendants  were  afterwards  personally 
served  with  process,  or  appeared  in  the  cause, 
and  demurred  to  the  cross  bill;  which  demur- 
rer was  sustained  by  the  court,  and  the  bill 
dismissed.  The  case  is  now  before  us  on  an 
appeal  from  this  decree. 

It  will  have  been  seen  from  the  brief  refer- 
ence to  the  original  bill  in  this  case,  that  Car- 
ver, the  complainant,  sought  to  establish  an 
equitable  title  to  large  tracts  of  the  public 
lands,  which  had  been  laid  off  in  townships, 
ranges  and  sections,  situate  in  the  State  of  Mis- 
sissippi; having  offered  to  comply,  as  be  alleges, 
with  the  law  providing  for  the  entry  and  pur- 
chase at  private  sale  of  the  several  tracts,  but 
was  prevented  from  making  the  entries  and 
from  obtaining  the  necessary  certificates,  by 
the  illegal  and  unwarranted  acts  of  the  register 
and  receiver  at  the  Land  Office.  The  bill  is 
filed  against  the  defendants,  who  had  subse- 
quently entered  and  paid  for  the  land,  obtained 
the  necessary  certificates,  and  upon  which  pat- 
ents have  been  issued. 

The  defendants  are  alleged  to  be  very  nu- 
merous, and  for  this  reason  the  court  below  dis- 
pensed with  the  necessity  of  making  all  of  them 
parties;  and  directed  that  their  interest  should 
be  represented  by  some  seven  of  them,  on 
whom  process  was  directed  to  be  served. 

Without  intending  to  express  any  definitive 
opinion  in  this  matter,  we  must  saj  that  it  is 
difficult  to  see  any  interest  or  estate  in  common 
among  these  several  defendants  that  would  au- 
thorize the  rights  of  the  absent  parties  to  be  rep- 
resented in  the  litigation  by  those  upon  whom 
process  has  lieen  served,  and  who  have  ap- 
peared to  defend  the  suit.  Their  title  to  the  land 
claimed,  by  the  complainant,  is  separate  and 
independent,  without  anything  in  common,  it 
would  seem,  that  could  have  the  effect  to  make 
a  decree  against  one,  binding  upon  the  others, 
or  even  require  them  to  join  in  the  defense. 
Smith  et  al.  v.  SuDormstedt  et  ah,  16  How.,  288. 
We  do  not  intend,  however,  to  pursue  this 
branch  of  the  case. 

As  it  respects  the  cross  bill,  it  may  l)e  proper 
to  observe  that  the  matters  sought  to  be 
brought  int«  the  controversy  l)etween  the  com  • 
plainants  in  that,  and  their  co-defendants,  do 
not  seem  to  have  any  connection  with  the  mat- 
ters in  controversy  with  the  complainant  in  the 
original  bill.  Nor  is  it  perceived  that  he  baa 
any  interest  or  concern  in  that  controversy. 
These  two  complainants  in  the  cross  bill  set  up 
a  title  to  the  lands  in  dispute,  which,  they  in- 
sist, is  paramount  to  that  of  their  co-defendants, 
and  seek  to  obtain  a  decree  to  that  effect,  and 
to  have  the  possession  delivered  to  them.  This 
is  a  litigation  exclusively  l)etween  these  parties, 
and  with  which  the  complainant  in  the  original 
bill  should  not  be  embarrassed,  or  the  record 
incumbered.  The  same  matter  has  lieen  set  up 
in  their  answer  to  the  original  bill  against  the 
equitable  title  claimed  by  the  complainant,  pre- 
senting the  only  issue  in  which  he  is  int^rrated, 
and  upon  which  the  questions  between  them 
can  be  heard  «nd  determined. 

A  cross  bill  is  brought  by  a  defendant  in  a  suit 
against  the  plaintiff  in  the  same  suit,  or  against 
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other  defendants  in  the  same  suit,  or  Miainst 
both,  touching  the  matters  in  question  m  the 
origtaal  bill.  It  is  brought  either  to  obtain  a 
discovery  of  facts  in  aid  of  the  defense  to 
the  original  bill,  or  to  obtain  full  and  complete 
relief  to  all  parties,  as  to  the  matters  charged 
in  the  original  bill. 

It  should  not  introduce  new  and  diRlinct 
matters  not  embraced  in  the  original  bill,  as 
they  cannot  be  properly  examined  in  that  suit, 
but  constitute  the  subjoct  matter  of  an  original 
independent  suit.  The  cross  bill  is  auziliary 
to  the  proceeding  in  the  original  suit  and  a  de- 
pendency upon  It. 

It  is  said  by  Lord  Hardwicke,  that  both  the 
ori^nal  and  the  cross  bill  constitute  but  one 
suit,  so  intimately  are  they  connected  together. 

tUld  V.  SehieffeUn,  7  Johns.  Ch.,  262. 

The  office  of  a  cross  bill  has  been  very  fully 
discussed  at  this  term  by  Mr.  Juttiee  Curtis,  in 
the  case  of  Vieioire  ShieUU  etal.  ▼.  Barrow,  and 
I  need  not  therefore  pursue  it,  but  refer  only  to 
that  opinion  for  the  true  doctrine  on  the  subject. 

It  is  manifest,  from  this  brief  reference  to 
the  doctrine,  that  any  decision  or  decree  in 
the  proceedings  upon  the  cross  bill  is  not  a 
final  decree  in  the  suit,  and  therefore  not  the 
subject  of  an  appeal  to  this  court,  under  the  32d 
section  of  the  Judiciary  Act.  The  decree, 
whether  maintaining  or  dismissing  the  bill,  dis- 
poses of  a  proceeding^  simply  incidental  to  the 
principal  matter  in  litigation,  and  can  only  be 
reviewed  on  an  appeal  from  the  fhial  decree 
disposing  of  the  whole  case.  That  appeal 
brings  up  all  the  proceedings  for  re-ezamina- 
tions  when  the  party  aggrieved  bv  any  deter- 
niination  in  respect  to  the  cross  bill  has  the  op- 
portunity to  review  it,  as  in  the  case  of  any 
other  interlocutory  proceeding  in  the  case. 

For  these  reasons  the  appeal  in  thiscase  must 
be  dismissed,  for  w%nt  of  jurisdiction,  and  the 
case  remanded  to  the  court  below. 

Mr.  Juitiee  Catron: 

In  this  instance,  the  bill  and  cross  bill  are 
but  one  suit,  and  ought  regularly  to  have  been 
heard  at  the  same  ume,  and  If  an  appeal  was 
prosecuted  from  the  decree  to  this  court,  bv 
any  party  who  supposed  himself  to  be  aggrieved, 
the  whole  suit  would  necessarily  be  brought  up. 

Here  the  cross  bill  was  heard  and  dismissed, 
pending  the  original  suit  of  which  it  was  part. 
The  decree  pronounced  was  partial;  and  as  no 
appeal  lies  from  any  but  a  final  decree,  and 
this  decree  not  being  final,  the  consequence  is 
that  this  court  has  nu  jurisdiction  to  examine 
the  merits  presented  and  insisted  on  in  the  ar- 
goment.  All  that  we  can  properly  do  is  to  dis- 
miss the  appeal,  because  it  brought  up 
Dothinjs;.  Now,  as  to  the  matters  discussed  in 
the  opinion  just  delivered,  founded  on  a  copy 
of  the  proceedings  had  below,  and  filed  in  this 
court,  I  can  only  say  that  I  have  no  opinion  in 
regard  to  them,  never  having  even  read  the 
record  further  than  to  ascerltun  that  this  court 
had  no  jurisdiction  in  the  supposed  case  pre- 
sented to  us.  1  therefore  concur  in  the  judg- 
ment that  the  case  shall  be  dismissed  for  want 
of  jurisdiction,  without  going  further. 

Cavte  ditmiitedfor  leant  ofjurudietion. 

at«l-»Wall.,  «»;  16  Wall.,  ZTl;  lOttOiSW:  8 
ptta,B5;  U  Otto,  18T;  8  Bank.  Ref.,  Ul;  8  Woods, 
U»;»8«w.,17L 

8m  17  How. 


THE  STATE  OP  FLORIDA,  Com- 
plainatU,  . 
«. 
THE  STATE  OF  GEORGIA. 

(See  8.  C,  17  How.,  478-5Z5J 

Boundary  betaeen  State* — appearance  by  United 
Stale*— praetiee. 

In  a  bill  flled  in  this  court  br  the  State  of  Flori- 
da against  the  State  of  Georgia  to  establish  a 
boundary  between  them,  tbe  Attorney-General 
flled  an  information,  and  moved  to  Intervene  on  be- 
half of  tbe  United  States.  Held  that  the  Attor- 
ney-General may  Intervene  and  appear  In  behalf 
of  tbe  United  States,  adduce  evidence  written  and 
parol,  examine  witnesses,  and  be  board  on  tbe  ar- 

Srument,  without  making  the  United  States  a  parly, 
n  tbe  technical  sense  of  tbe  term. 

He  win  bave  no  rbrht  to  Interfere  In  the  plead- 
Inir,  evidence,  or  admissions  of  tbe  States,  or  of 
either  of  them. 

In  deciding  on  tbe  boundary  line,  the  court  will 
consider  tbe  evidence  offered  by  tbe  United  States, 
or  either  of  tbe  States. 

Tbe  United  States  t>elng  neither  plaintiff  nor  de- 
fendant, are  not  liable  to  a  judgrment  against  them, 
nor  entitled  to  one  in  their  favor. 

Argued  Jan.  9, 1865.       Decided  Mar.  6.  185B. 

ON  MOTION  of  Mr.  Attorney-General  Cush- 
ing  to  intervene  in  behalf  of  the  United 
States. 

Now,  on  the  15th  day  of  December,  1854, 
Caleb  Gushing,  Attorney-General  of  the  United 
States,  in  his  proper  person  comes  here  into  the 
court,  and  for  Uie  said  United  States  gives 
court  to  understand  and  \x  informed,  that  a 
certain  bill  of  complaint  is  pending  in  said 
court,  by  or  in  behalf  of  the  State  of  Florida, 
complainant,  against  the  State  of  Georgia,  de- 
fendant, wherein  is  in  controversy  a  certain 
portion  of  the  boundary  line  between  said 
States,  and  of  the  lands  contiguous  thereto. 

That  by  Mariano  De  Papy,  the  Attorney- 
General  of  the  State  of  Florida,  formal  notice  in 
the  name  and  behalf  of  said  State  has  been  given 
to  the  United  Stales  that  the  matter  of  said  bill 
is  of  interest  and  concern  to  the  said  United 
States. 

Whereupon,  and  in  consideration  of  the  in- 
terest and  concern  of  the  United  States  mani- 
festly apparent  in  said  bill  of  complaint,  tbe 
said  Attorney-General  of  the  United  States 
prays  the  consideration  of  the  court  here,  and 
moves  the  court  that  he  be  permitted  to  appear 
in  said  case,  and  be  heard  in  behalf  of  the 
United  States,  in  such  time  and  form  as  the 
court  shall  order. 

Mr.  CiMliiBg,  in  favor  of  the  motion,  made 
the  following  argument: 

1.  Some  little  uncertainty  has  been  supposed 
to  remain  as  to  the  condition  and  circumstances 
of  intervention  in  this  court.  See  U.  S.  v. 
Patterton.  16  How.,  10. 

2.  Intervention  is  the  generic  designation  in 
the  civil  law,  of  the  various  technical  processes, 
by  which,  when  a  suit  is  pending  between  two 
parties,  a  third  party  is  allowed  to  interpose  for 
the  assertion  of  some  collateral,  implicit  or  ul- 
terior right,  adverse  to  that  of  either  or  both  of 
the  others,  or  to  defend  a  responsibility  in- 
volved in  the  issue  of  the  controversy. 

Dig.  L..  42.  Tit.  I,  No.  63;  I.  L.,  XLIX., 
Tit..  1,  No.  6;  Cod.  Jur.  Civ..  L..YII.,  Tit.,  66, 
Nos.  1-4. 

8.  Under  proper  conditions  the  third  party 
may  intervene  by  the  civil  law,  vel  eontentiente 
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out  de*iderante  aUenttro  Utigantium,  veluttoaue 
invito  et  relueiante.  Voet,  J.,  ad  Pandeetat,  Lib., 
6,  Tit.,  I,  sees.  84-88. 

4.  For  tlje  riglit  of  intervention  stands  upon 
tlte  rule  of  universal  justice,  that  ret  inter  alioi 
judieaia*  aliit  pra^udicare  turn  debere.  Vinnii 
Partit.,  Juris.,  L.  4,  C.  47  ;  Calvin  Ler.,  Ju- 
rid.,  S..  Voc. 

5.  This  doctrine.as  one  of  high  equity,  enters 
into  all  the  jurisprudence  of  Christendom.  Ex- 
amples will  be  given  from  the  laws  only  of 
those  countries  or  Europe  whose  colonies  now 
constitute  the  United  States. 

6.  In  (be  jurisprudence  of  Spain  iniemerUion 
exists  bj  the  name  of  tereeria. 

The  intervenor  is  called  tercer  opositor,  third 
party  opposing,  and  he  is  either  opotiior  eoad- 
yuDante,  appearing  in  aid  of  one  of  the  litigants, 
or  opoitUar  eseluyente,  appeiaring  adversely. 

Novis.  Recopil.,  L.  11,  Tit.  28.  L.  16 ;  La 
Canada,  Jucios,  Civiles,  p.  869;  Tapid.  Febre- 
ro  >ovi8..  Lib.  8,  Tit.  7;Bolano8,  Curia  Filip- 
ica,  ed.  1858,  p.  176,  ed.  Mejicana,  p.  809;  Sa- 
la.  Derecho  de  Espana,  Tit.  12,  s.  6;  LaSema, 
Procedlmientos  Judiciales,  torn.  2,  p.  65;  Es- 
criche.  s.  Voce. 

7.  In  France  interveTUion  is  found  eo  nomine 
iKifore  judgment,  and  afterwards,  under  that 
of  oppontion  tierce. 

Code  de  Procedure  Civile,  Nos.  839-341,  Nos. 
474-479;  Dalloz.  Die. .  s.  Voce. ;  Merlin, Repert. , 
8.  Voce. ;  Id.,  Recueil,  s.Vocc. ;  Louisiana  Code 
of  Pract.,  n.  364. 

8.  In  tlie  Netherlands  intervention  is  admitted 
eo  nomine.  Vandcr  Linden's  Institutes  by 
Penry,  bk.  8,  s.  19. 

9.  In  England,  interterUion  exists  eo  tunnine 
in  Admiralty  and  Ecclesiastical  Law.and  under 
other  names  in  statute,  common- law,  and  equi- 
ty procedure. 

Bouvier'sDic,  s.  Voce.,  sec.  1;  In  Admiral- 
ty, Clerke's  prax.  Adm.,  88,  sec.  2;  In  Ecclesi- 
astical Law,  Creightons'  Ordo,  tit.  14;  Done- 
gal V.  ChieheUer,  8  PhlUim.  Eccl.,  686;  CAt- 
e/iester  v.  DonegM,  1  Add.,  E^l.,  5,  6;  Rogers' 
Eccl.  L.,  566. 

Sec.  8.  Intervention,  it  is  affirmed,  is  "  un- 
known "  to  the  courts  of  common  law  and  chan- 
cery.    Chitty's  Practice,  Vol.  II.,  p.  492. 

But  that  assertion  is  an  error  of  words.  In- 
tervention is  the  generic  name  for  the  case 
where  a  third  person,  not  an  original  party  to 
the  suit,  intervenes,  that  is,  comes  in  between 
the  original  parties  to  assert  a  right  of  his  own. 
The  fact  exists  some  way  in  every  forum  in 
England. 

Ez.  Or.,  Bill  of  Interpleader  in  England  by 
Stat.  1  &  2  Wm.  IV.,  ch.  69;  Chitty's  Prac.. 
Vol.  II.,  p.  848;  Eke.  Or.,  appearance  of  land- 
lord to  defend  in  ejectment  by  II  Qeo.  II,, 
ch.  9.  See  Adams  on  Eject.,  ch.  19,  sec.  6. 
At  common  law  without  Statute: 

Ex.  Or.,  As  in  the  case  of  a  warrantor  vouch- 
ed in. 

Fitzherbert.  Nat.  Br.,  Vol.  L,  p.  184;  Coke 
Lit.,  101,  b;  Viner's  Abr.,  Voucher,  h,  4. 

Sec.  6.  In  equity  is  the  familiar  example  of 
a  bill  oj  interpleader. 

Daniel  Ch.  Pr.,  by  Perkins,  ch.  82,  Vol.  III., 
p.  1707;  Mitford's  Pleadings,  p.  164. 

But  cases  are  not  wanting  in  chancery  in 
which  the  court  allow  a  party  to  intervene 
without  being  made  a  technical  party. 
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Mitford's  Eq.  Pleadings,  p.  178;  WM-v.  Bon- 
ham.  2  Sim.  &  S. .  p.  91 ;  Ooeildnim  v.  Thorn/peon, 
16  Ves.,  329;  Qood  v.  BlwM,  19  Ves.,  886; 
8.  C,  18  Ves.,  897;  AngeU  v.  Haddon,  1 
Madd.,   529;  Dunch  v.  Kent.,  1   Vern.,   260. 

10.  All  these  rules  as  to  admiralty  and  eccle- 
siastical proceedings  and  statute,  common  law 
and  equity  have  their  analogies  in  the  jurispru- 
dence of  the  United  States. 

Adm.  Rules  Sup.  C,  Nos.  84  and  43;  Conk- 
ling's  Adm.,  p.  649,  862;  Bishop  on  Marriage, 
s.  814,  702;  Story's  Equity  Juris.,  Vol.  II..  s. 
800:  Jackson's  Real  Actions,  p.  14. 

The  admissions  of  third  parties  in  equity  pro- 
ceedings frequently  without  hevag  made  tech- 
nical parties  is  also  recognized  In  the  United 
States  as  well  as  in  England. 

Story's  Equity  pleadings,  p.  123;  We*t  v. 
Bandatt,  2  Mason,  195;  Wood  v.  Dummer,  3 
Mason,  817. 

11.  Thus  far  intervention  has  been  dealt  with 
as  a  question  between  private  persons.  It  re- 
mains to  apply  the  doctrine  to  the  action  of  the 
Attorney  General. 

This  part  of  the  argument  will  be  confined 
to  proceedings  in  equity  in  England  or  Ireland 
and  in  the  United  States. 

12.  In  England  or  Ireland  the  Crown  is  heard 
in  chanceiT  as  follows: 

Sec.  1.  'The  Crown  may  appear  by  the  At- 
torney-General in  reference  to  a  suit  pending, 
and  assert  any  rights  of  its  own, collateral  to  the 
case;  that  is,  may  intervene  without  becoming 
a  technical  party. 

Penn.  v.  Lord  Baltimore,  1  Ves.,  8r.,  444, 
445;  JJoMTufen  v.  AnneiUy,  2  Sch.  &  Lef.,  607. 
617. 

The  Attorneff-Oeneral  v.  Mayor  (^  Qaheay,  \ 
Molloy,  96  (deciding  that  the  Solicitor  Gkneral 
may  appear  without  lieing  made  a  party). 

'These  cases  are  particularly  applicable  to  the 
present  one. 

In  Penn  v.  Lord  Baltimore,  the  question  was 
of  the  boundaries  between  the  proprietary  prov- 
inces of  Pennsylvania  and  Maryland. 

In  ffovenden  v.  Anneeley,  the  question  was  of 
the  King's  fee  farmer  being  ousted,  under  an 
alleged  prior  grant  from  the  Crown. 

Sec.  2.  Ana  where  the  result  of  the  suit  may 
prejudice  the  Crown  the  court  cannot  proceed, 
rege  inconeulto. 

Beete  v.  Attorney- Oeneral,  2  Atk.,  223;  ffo- 
venden V.  Annesley,  2  Sch.  &  Lef.,  607,  617. 

13.  In  the  United  States  the  following  steps 
of  induction  are  suggested,  in  support  of  the 
right  of  the  Attorney-General  to  appear  in  the 
same  way  as  in  England  or  Ireland. 

Sec.  1.  The  Constitution  provides  that  "  the 
judicial  power  shall  extend  to  all  cases  in  law 
and  equity  arising  under  this  Constitution,  the 
laws  of  the  United  States  and  treaties  made,  or 
which  shall  be  made  under  their  authority." 
Art.  8,  8.  5. 

Sec.  2.  The  wohl  "equity"  in  the  Constitu- 
tion, carries  with  it  legal  consequences,  in  virt- 
ue of  which  the  jurisdiction  of  the  Supreme 
Court  in  equity  is  the  same  in  nature  and  ex- 
tent, and  80  far  as  applicable,  substantially  the 
same  in  doctrine  as  the  equity  jurisdiction  and 
principles  of  England. 

Gordon  v.  HtXaH  ,  2  Sum.,  401,  405;  Mayor 
v.  Foulkrod,  4  Wash.  C.  C,  864;  Fletcher  v. 
Morey,  2  Story,  55;  Bobinton  v.  CatiytbeR,  8 

8  U.S. 
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Wheat.,  ilZxPinnontv.  Be^'ord.SVet.,  438;  U. 
8.  V.  Rowland,  4  Wheat.,  116:  Story  on  Const., 
S06-644;  Story's  Equity  Juris..  Vol.  I.,  s  67; 
LawH  U.  S.  courts,  p.  88,  note  1. 

Sec.  3.  As  to  practice  and  procedure,  by  rule 
7,  the  Supreme  Court  has  declared  that  it  con- 
siders the  practice  of  the  courts  of  chancery  in 
England  as  affording  "outlines  for  its  own 
practice."    3  Dall..  411. 

This  rule  of  the  Supreme  Court  was  promul- 
^ted  on  the  8th  of  August,  1791.  See  Rule 
Book. 

This  court  had  full  power  to  make  such  a 
rule  either  in  virtue  of  its  constitutional  juris- 
diction or  by  act  of  Conprress.  See  Act  of  Sept. 
24,  1789,  8.  17;  1  Stat,  at  L.,  83. 

Sec.  4.  The  temporary  Process  Acts  Of  Con- 
greas  of  1789  and  1791,  which  severally  expired 
By  their  own  limitation,  had  prescribed  that  the 
forms  of  process  in  equity  as  well  as  admiralty 
should  be  "according  to  the  course  of  civil 
la«."    1  Stat,  at  L.,  93.  191. 

That  was  giving  a  generic  rule  instead  of  a 
specific  one,  for  the  doctrines  and  processes  of 
admiralty  and  equity,  though  they  have  their 
source  alike  in  the  civil  law,  yet  are  separate 
streams  flowing  from  the  saipe  fountain,  and 
each  in  many  respects  differing  from  the  other. 
'Thus  two  different  States  in  Europe,  com- 
posed of  fragments  of  the  Roman  Empire  ma^ 
have  the  civil  law  for  the  foundation  of  their 
jurisprudence,  and  yet  each  have  added  there- 
to distinct  and  varying  usages  of  its  own. 
Brown's  Civil  Law,  cE.  1.  Processes  in  ad- 
miralty or  equity  are  not  identical,  though  both 
are  according  to  the  civil  law. 

This  want  of  specific  definition  and  conse- 
quent vagueness  of  the  previous  acts  was  cor- 
rected by  the  Process  Act  of  1792,  which  pro- 
vided that  the  proceedings  in  equity  and  ad- 
miralty should  be  "  according  to  the  principles, 
rules  and  usages  which  befong  to  courts  of 
equity  and  to  courts  of  admiralty  respectively, 
as  contradistinguished  from  courts  of  common 
law;"  subject  of  course  to  such  alterations  and 
modifications  as  the  competent  courts  of  the 
United  States  may  in  their  discretion  deem  ex- 
pedient.    1  Stat,  at  L.,  276. 

The  Statute  does  not  say  "courts of  equity 
and  courts  of  admiralty"  in  England,  but  that 
is  what  it  signifies. 

Hind  V.  VaUier.  6 Pet..  898;  Manro  v.  Almei- 
da. 10  Wheat..  478. 

But  it  is  the  equity  practice  of  the  courts  of 
chancery  proper,not  of  the  courts  or  exchequer, 
which  IS  observed  in  the  courts  of  the  United 
8t4.te!i. 

8>mth  r.  Burnham,  2  Sum.,  012;  see,  also, 
Story  V.  Livingston,  18  Pet..  859,  868;  Rhode 
Island  V.  Ma»mchu*eU»,  12  Pet.,  657,  735,  789; 
S.  C.  14  Pet.,  210,  256. 

Sec.  5.  The  practice  of  the  courts  of  chan- 
cery of  England  is  adopted  here,  not  without 
qualiBcatioii,  and  only  so  far  as  it  may  reason- 
ably be  applied  consistently  with  local  circum- 
Biancefc;  and  its  rules  are  analogies  rather  than 
positive  rules  in  the  United  States. 

Rules  of  the  circuit  courts  in  equity  pcuaim 
and  especially  Rtale  90. 

Bmernon  v.  Daviet.  1  Wood.  «fc  M.,  21,  24. 

Sec.  6.  There  is  allusion  in  one  case  to  the 
question  how  far  the  English  law  as  to  public 
charities  applies  in  the  United  States,  and  what 
See  17  How. 


ate  the  relations  of  the  Attomey-Oeneral  to 
such  a  question  here,  but  the  point  is  not  ma- 
terial to  the  present  matter. 

See  Baptist  Association  v.  Harft  Et'rt,  4 
Wheat.,  1. 

Sec.  7.  From  the  general  premises  adduced  it 
follows  that,  there  being  no  express  rule  or  de- 
cision of  this  court  to  the  contrary,  the  Attor- 
ney-General may  in  equity  intervene  here  for 
the  United  States  in  the  same  manner  that  be 
does  for  the  Crown  in  England  in  the  High 
Court  of  Chancery,  unless  there  be  something 
in  the  Constitution  or  in  Acts  of  Congress  to  for- 
bid. 

14.  Analysis  of  the  theory  of  the  Constitu- 
tion and  of  the  relation  of  the  general  govern- 
ment to  a  case  like  this  will  show,  that  instead 
of  its  being  forbidden  here,  stronger  reasons 
exist  for  the  proposed  form  of  intervention  by 
the  Attorney- General  here  than  in  England. 

Sec.  1.  The  Act  of  Congress  establishing  the 
office  of  Attorney-General  makes  it  his  duty 
"  to  prosecute  and  conduct  all  suits  in  the  Su- 
preme Court  in  which  the  United  States  shall 
be  concerned." 

1  Stat,  at  L.,  98. 

The  cases  are  all  "  in  which  the  United  States 
shall  be  concerned ;"  not  suits  in  which  the 
United  States  are  a  party  eo  nomine,  but  in 
which  they  are  "  concerned." 

H«  is  "ib  prosecute  and  cbnduct"  such  suits. 

These  words  very  imperfectly  describe  his 
duties.  In  truth,  he  is  to  appear  in  all  cases  be- 
fore this  court  in  which  the  United  States  are 
concerned,  and  represent  the  rights  or  interests 
of  the  United  States  in  such  mode  and  in  such 
relation  to  each  case  as  the  rules  of  law  may  in 
the  judgment  of  this  court  authorize  and  pre- 
scribe. 

Thus,  in  suits  against  collectors  of  customs, 
for  alleged  unlawful  levy  of  duties,  the  Attor- 
ney-General defends  in  the  name  of  the  Col- 
lector. 

Ex.  Or.,  in  Ring  v.  Maxueli,  17  How.,  147, 
of  this  term,  he  appears  for  the  defendant  nom- 
inally, but  in  fact  for  the  United  States. 

So  where  in  a  plea  of  land  between  two  indi- 
viduals the  United  States  are  concerned  as 
grantor  of  one  of  them,  he  appears  through  that 
party. 

Ex.  Or.,  at  the  last  term  in  Renauiei  Hein  v. 
RaggUs,  16  How.,  242,  in  Chateau  v.  Mohny, 
16  How.,  208,  and  in  Gtark  v.  Braden,  16 
How.,  635,  the  Alagon  Grant. 

So  even  where  the  United  States  are  the  nom- 
inal plaintiffs  but  some  private  person  pursues 
his  remedy  by  mandamus  in  their  name,  but 
the  United  States  are  "  concerned"  in  tlie  case 
of  the  defendant,  the  Attomey-Gteneral  appears 
in  the  name  of  the  latter,  but  really  for*  the 
United  states. 

Er.  Or.,  KendaU  v.  U.  8.,  12  Pet.,  524.  and 
Decatur  v.  Paulding,  14  Pet. ,  497.  So,  also 
the  present  term  in  the  case  of  The  U.  8.  v. 
Outhrie,  17  How.,  2*4. 

These  facts  constitute  a  recognition  of  a  right 
of  intervention  by  the  Attorney  General  in 
suits  to  which  the  United  States  are  not  a  party, 
but  in  which  they  are  "concerned,"  and  show 
that  the  right  here  is  maintained  not  onlv  bv 
precedents  in  chancery  or  usage  as  in  England,  ' 
but  also  in  virtue  of  express  terms  of  Acts  of 
Congress. 
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Sec.  2.  If  the  Government  cannot  be  heard 
in  this  case  by  intervention  it  cannot  be  heard 
at  all. 

The  United  States  cannot  be  made  a  party  in 
any  form  to  an  original  suit  in  this  court  be- 
tween two  states. 

The  entire  clause  of  the  Constitution  as  to 
this  (a  portion  of  which  has  baen  quoted  be- 
fore) is  as  follows: 

"The  judicial  power  shall  extend  to  all  cases 
in  law  and  equity  arising  under  the  Constitu- 
tion, the  laws  of  the  United  States  and  treaties 
made  or  which  shall  be  made  under  their  au- 
thority; to  all  dases  affecting  ambassadors,  oth- 
er public  mitiisters  and  consuls ;  to  all  cases  of 
admiralty  and  maritime  jurisdiction;  to  con- 
troversies to  which  the  United  States  shall  be  a 
party;  to  controversies  between  two  or  more 
states;  between  a  state  and  citizens  of  another 
state;  between  citizens  of  different  states;  be- 
tween citizens  of  the  same  state  claiming  lands 
under  grants  of  different  states,  and  between  a 
state,  or  the  citizens  thereof,  and  foreign  states, 
citizens  or  subjects. 

In  all  cases  affecting  ambassadors,  other 
public  ministers  and  consuls,  and  those  in 
which  a  state  shall  be  a  party,  the  Supreme 
Court  shall  have  original  jurisdiction,  in  all 
the  other  cases  before  mentioned,  the  Supreme 
Court  shall  have  appellate  jurisdiction  both  as 
to  law  and  fact,  with  such  exceptions  and  under 
such  regulations  as  the  Congress  shall  make." 

In  construction  of  this  ills  well  settled  that 
no  suit  lies  against  the  United  States  as  a  tech- 
nical party  defendant. 

The  Federalist,  No.  81;  2  Story  on  Constitu- 
tion, sec.  1675;  Cohen*  v.  Siteto  of  Virginia,  6 
Wheat.,411,412;  Sar^nt  on  the  CoDst.,45,  927. 

In  this  case,  it  being  an  original  action,  Ute 
court  can  have  jurisdiction  of  the  United  States 
only  by  the  government  voluntarily  appearing 
as  plaintiff  or  defendant. 

But  if  the  United'States  enter  the  suit  as  a 
technical  party  plaintiff,  bv  bill  of  interpleader 
or  otherwise,  that  would  be  to  put  an  end  to 
the  suit,  according  to  the  constitutional  doc- 
trine of  parties. 

The  court  has  jurisdiction  in  this  case  onlv 
in  virtue  of  the  clause  of  the  Constitution  which 
authorizes  it  to  adjudicate  on  "controversies 
between  two  or  more  states." 

To  be  sure,  afterwards  it  is  said,  that  "in  all 
cgiggji  •  •  •  «  id  wiiich  a  state  shall  be 
party  the  Supreme  Court  shall  have  original 
jurisdiction."  But  this  is  not  the  delegation  of 
a  new  class  of  jurisdictions  as  to  subject  matter. 
The  clauses  are  to  \»  taken  together  so  as  to  sig- 
nify that  the  original  jurisdiction  shall  embrace 
either  of  the  foregoing  enumerated  coses  in 
which  the  jurisdiction  attaches  to  a  state. 

The  court  is  not  empowered  by  the  Consti- 
tution to  entertain  an  original  suit  between 
the  United  States  and  a  state,  or  the  United 
States  and  two  states. 

It  is  the  settled  rule  of  law  that  where 
the  jurisdiction  of  the  courts  of  the  United 
States  depends  on  the  character  of  the  parties, 
and  each  party,  either  plaintiff  or  defendant, 
consists  of  a  number  of  individuals,  each  one 
must  be  competent  to  sue  or  be  sued  in  those 
courts;  and  otherwise  jurisdiction  cannot  be 
entertained. 

Ward  V.  Arr«dimdo.  Payne C.  C,  410;  Straw- 
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bridge  v.  Curtitt,  SCr.,  267;  Wcrmiey  v.  Worm- 
Ity,  8  Wheat..  431,  451,  and  noU;  Conklin's  Ju- 
risdictioD,  p.  77;  Curtis  on  Jurisdiction,  Vol.  I., 
8.  74. 

Of  course  the  right  now  claimed  for  the 
United  States  is  a  necessity  of  justice. 

16.^  If  there  were  no  precedents  to  justify  the 
right  claimed  for  the  Attorney-General,  then  the 
court  should  make  one. 

Tajjlor  v.  Scdmon,  4  Mylne  &  C,  141. 

This  court  has  repeatedly  decided  that  it  has 
ample  power  to  regulate  chancery  practice  for 
the  new  and  purely  American  question  of  suits 
in  equity  l>et  ween  states,  subject  of  course  to  the 
control  of  Congress  in  this  respect. 

Gragson  v.  8(ttte  of  Virginia,  3  Dall.,  320; 
Huger  v.  State  of  South  CaroUna,  8  Dall.,  889; 
State  of  Nero  York  v.  State  of  Conneetievt,  4 
Dall..  1;  State  of  New  Jersey  v.  i8toto  of  New 
Tork,  6Pet.,  288;  Slate  of  Rhode  Itlandy.  StaU 
of  Mastachunetts.  12  Pet.,  657. 

It  can  as  well  provide  rules  in  equity,  accord- 
ing to  the  exigencies  of  the  case,  for  this  first  ex- 
ample of  the  more  complex  contingency  of  the 
collateral  interest  of  the  United  States,  in  a  suit 
between  two  states,  as  it  could  for  the  primary 
and  simple  contingency  of  the  suit  between  two 
states. 

16.  It  will  not  answer  to  say  that  the  United 
States  may  appear  in  the  name  of  the  State  of 
Florida. 

Sec.  1.  If  so,  thenthe  condition  of  the  United 
States  in  the  premises  is  precarious,  depending 
on  the  discretion  of  the  State  of  Florida,  or  of 
any  other  state  which  may  stand  in  like  circum- 
stances. 

Self-defense  on  the  port  of  the  government 
will  no  longer  be  its  right,  but  a  favor  to  be 
granted  or  withheld  by  any  litigant  state.  The 
essence  of  a  right  is,  that  it  may  be  exercised 
contentiously,  Mversely. 

Sec.  2.  The  proposed  appearance  for  the 
United  States  is  not  a  volunteer  act;  for  the 
State  of  Florida  demands  of  the  general  gov- 
ernment to  intervene. 

But  a  case  might  arise  in  which  neither  of  two 
or  more  litigant  states  desired  the  presence  of 
the  United  States. 

The  matter  before  the  court  is  therefore  of  a 
legal  principle  to  be  determined,  not  of  a  priv- 
ilege to  be  conceded,  or  of  one  enjoyed  mdi- 
rectly  under  favor  of  a  state. 

Sec.  8.  Nor  is  the  possibility  of  distinct  and 
separate  rights  on  the  part  of  ibe  United  States 
a  suggestion  or  a  supposition  merely. 

TheUnited  States  have  granted  certain  lands 
by  patent  to  individuals,  or  by  statute  cession 
to  Florida,  which,  according  to  the  claims  of 
Georgia,  belonged  to  her,  not  to  the  United 
States.  Here  is  responsibility  of  the  latter  to 
its  grantees. 

The  warrantor  comes  in  because  of  his  re- 
sponsibility to  his  grantee,  but  also  in  order  to 
see  that  the  case  is  fully  and  well  tried  with  ail 
just  defenses  fully  before  the  court,  either 
technical  or  on  the  merits. 

Sec.  4.  The  rights  of  the  United  States  might 
be  prejudiced  in  a  suit  between  two  states 
through  the  forms  of  law. 

The  Constitution  provides  (art.  4,  sec.  8)  a 
follows: 

"8.  New  states  mav  be  admitted  by  the 
Congress  into  this  Union;  but  do  new  state 
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sbaH  be  fonned  or  erected  witbio  the  jortsdic- 
tion  of  any  other  state :  nor  any  state  be  formed 
bv  the  junction  of  two  or  more  statee  or  parts 
of  states  without  the  consent  of  the  Legislatures 
of  the  states  concerned  as  well  as  of  the  Con- 
gress. 

By  the  Constitution  also  (art.  1,  sec.  10),  "  no 
stale  shall,  without  the  consent  of  Congress. 
•  *  *  •  enter  into  any  agreement  or  com- 
pact with  another  stale." 

These  two  clauses  of  the  Constitution  are  in 
pari  materia,  and  to  be  construed  together;  and 
the^  establish  that  two  states  cannot  change 
their  common  boundary  without  consent  of 
Congress. 

The  United  States  had  a  general  interest  in 
the  question  of  the  boundaries  of  states  because 
of  sundry  political  or  legislative  relations  of  the 
■object:  as,  for  instance,  apportionment  of 
of  members  of  the  House  of  Representatives, 
election  districts,  judicial  districts  and  many 
other  things  having  reference  to  the  boundaries 
of  states. 

Treaty  rights  may  likewise  be  involved  as  in 
the  present  case  where  the  line  in  dispute  is 
defined  by  the  Treaty  of  1788,  between  the 
United  States  and  Or^t  Britian,  art.  2  (8  Sut. 
at  L. ,  p.  81),  and  by  the  Treaty  of  1 796,  between 
the  United  States  and  Spain,  art  2  (8  Stat,  at 
L,  p.  140).  These  Treaties  are  a  part  of  that 
supreme  law  which  it  is  the  peculiar  duty  of 
the  United  States,  its  officers  and  its  tribunals, 
to  maintain  and  execute. 

Special  Acts  of  Congress  may  be  in  question 
as  here  in  the  present  case. 

By  the  Act  of  March,  8, 1845.  for  admitting 
the  State  of  Florida  into  the  Union  (5  Stat 
at  L.,  p.  743.  ch.  68.  sec.  6),  "said  State  of 
Florida  shall  embrace  the  Territories  of  East  and 
West  Florida  which  by  the  Treaty  of  Amity, 
Settlement  and  Limits,  between  the  United 
States  and  Spain  on  the  23d  day  of  February, 
1819,  were  ceded  to  the  United  States. 

And  by  the  7th  section  of  that  Act  the  State 
of  Florida  was  admitted  into  the  Union  upon 
the  express  condition  that  the  State  shall  never 
interfere  with  the  primary  disposal  of  the  pub- 
lic lands  within  the  State,  nor  levy  any  tax  on 
the  same  whilst  remaining  the  property  of  the 
United  States. 

The  Attorney-General,  in  proposing  to  inter- 
vene here  to  protect  the  interests  of  ue  United 
States,  desires  to  do  so  not  as  a  technical  party; 
not  as  joining  with  the  one  or  the  other  party ; 
not  in  subordination  to  the  mode  of  conducting 
the  complaint  or  defense  adopted  by  the  one 
state  or  by  the  other,  nor  subject  to  the  con- 
teqaeoces  of  their  acts  or  any  pos.sible  misplead- 
ing, insufficient  pleading,  omission  to  plead,  ad- 
mission or  omission  of  fact  by  either  or  both ; 
hat  free  to  co-operate  with,or  to  oppose  both  or 
either,  and  to  brtn^  forth  all  the  points  of  the 
case  according  to  his  own  judgment  whether  as 
to  the  law  or  to  the  fact;  for  ex  facto  oritur  jiu. 
As  the  States  of  Florida  and  Georgia  cannot 
by  any  direct  agreement  or  contract  between 
them,  without  the  consent  of  Congress,  change 
the  boundary  of  Florida  as  estabushed  by  the 
said  Act  of  Con^refis,  it  follows  that  they  ought 
not  to  be  permitted  to  alter  that  boundary  in 
the  suit  pending  either  by  passible  mispleading, 
mittalic  in  pleading,  omission  of  pleadings  or 
direct  confesaion,  or  by  omission  of  evidence, 
8«  17  How. 


by  any  of  which  means  the  tnie,  faithful  and 
full  view  of  all  the  facts  pertineut  to  the  ques- 
tion might  be  withheld  from  (he  view  and 
judgment  of  the  court. 

It  is  on  this  consideration,  among  others,  that 
the  whole  doctrine  of  equity,  as  to  the  necessi- 
ty of  proper  parties  in  court,  stands.  Each 
f tarty  interested  is  to  defend  his  own  rights 
awfully,  according  to  his  view  of  their  merits 
without  being  prejudiced  through  the  acts  or 
omissions  of  any  co-party. 

See  Story's  iiquity  Pleadings,  ch.  4. 

Sec.  5.  If  the  United  States  are  not  present, 
no  decree  in  the  case  can  be  made  to  the  preju- 
dice of  the  United  States. 

17.  The  claim  of  the  Attorney-General  is  not 
a  question  of  prerogative,  as  in  England,  but 
of  rights  of  the  United  States  under  the  Consti- 
tution. 

Sec.  1.  In  England  the  Crown  is  the  polit- 
ical representative  of  various  public  rights;  thus 
criminal  prosecution  and  prerogative  writs  are 
in  its  name.  Here  certain  correspondent  rights 
delegated  by  the  Constitution  are  represented 
by  and  asserted  in  the  name  of  the  United 
States. 

Now,  in  England,  not  only  may  the'  Crown 
sue.  as  the  United  States  may  here,  but  the 
Crown  can  in  effect  be  sued  as  by  the  process 
called  petition  of  right,  in  which  the  Attorney- 
General  becomes  a  party  defendant  for  the 
Crown. 

Finch's  L.,  243;  Cooper's  Eq.  PI.,  81;  Mit- 
ford's  Eq.  PL,  81;  Reeve  v.  The  Attorey- 
Oeneral,  2  Atlc.,  228;  Calvert  on  Parties,  801, 
808;  Bhode  Island  v.  MasmehueeiU,  12  Pet.,  667, 
749;  1  Blackst  Com.,  243;  see  note  in  Tucker's 
edition;  Com.  Dig.  Prerog.,  D,  78. 

But  no  such  remedy  exists  here  against  the 
United  States. 

See  Story's  Eq.  PI.,  sec.  69,  note. 

Of  course  the  necessitv  is  greater  that  where 
any  individual  is  sued.  In  whose  person  rights 
of  the  United  States  are  involved  the  Attorney- 
General  should  be  permitted  to  intervene,  oth- 
erwise the  United  States  are  without  legal 
means  to  defend  the  rights  of  th^  United  States 
in  this  respect,  which,  though  in  the  technical 
language  of  the  law  they  may  be  prerogative 
rights.  In  truth,  are  rights  of  the  several  States, 
and  of  their  people,  the  custody  of  which  they 
have  by  the  Constitution  delegated  to  the  United 
States. 

Meters.  J.  UePherson  Berrien,'  and 
George  E.  Badger,  for  the  State  of  Georgia: 

The  object  of  the  motion  as  appearing  on  its 
face,  and  as  explained  by  the  brief  of  the  Attor- 
ney-General, is: 

That  he  on  the  part  and  as  the  representative 
of  the  United  States  may  be  made  a  party  to 
this  suit  in  fact  but  not  in  form;  may  exercise 
all  the  rights  of  a  party  without  becoming  a 
party,  may  be,  without  seeming  to  be,  partjr. 

On  the  part  of  the  State  of  Georgia,  it  is  in- 
sisted that  the  motion  cannot  be  granted  be- 
cause: 

First  Under  the  Constitution  this  court  has, 
not,  and  cannot  have,  any  juri^^diction  of  this 
cause  but  as  a  controversy  between  states  of  the 
Union;  and  the  appearance  of  any  other  party 
therein,  would  determine  the  jurisdiction  and 
put  the  cause  out  of  court. 

Second.  To  allow  the  United  States  to^  be- 
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come  in  fact  a  party  without  appearing  on  the 
record  to  be  one,  would  be  a  mere  evasion  of  the 
constitutional  inhibition — a  violation  In  sub- 
stance though  not  in  form— and  therefore  utterly 
unworthy  of  this  high  constitutional  court. 

Third.  If  the  motion  should  be  granted,  the 
United  States  would  judicially  appear  on  the 
record  to  be  a  parly,  though  not  made  so  by  the 
process  or  in  the  manner  usual  in  this  court,  and 
therefore  the  Jurisdiction  of  the  court  would  at 
once  be  gone. 

Fourth.  There  is  no  precedent  or  example  of 
any  such  intervention  as  is  here  sought  to  be 
obtained. 

We  put  aside  all  tbe  references  in  the  learned 
brief  to  proceedings  under  the  civil  law,as  being 
utterly  irrelevant  to  the  question ;  for  that  law 
neither  gives  the  rule  of  judgment  nor  regulates 
the  practice  of  this  couit.  This  cause  is  oneof 
equity  jurisdiction  governed  as  to  the  principles 
of  decision  by  ihe  law  of  courts  of  equity  ,and 
not  by  the  statutes  and  treaties  of  tlie  United 
Stales,  and  as  to  the  course  of  proceeding  by 
the  practice  of  the  Ciourt  of  Chancery  in  En- 
gland in  subordination  to  the  paramount  au- 
thority of  the  rules  of  this  court. 

In  England  no  intervention,  whether  volun- 
tary or  involuntary,  if  that  term  may  be  prop- 
erly used  in  this  connection,  is  known  except  by 
the  inlervenor  becoming  a  party  and  submitting 
his  rights  in  the  matters  in  dispute  to  the  de- 
cision of  the  tribunal  so  that  its  judgment  shall 
conclude  those  rights. 

On  the  contrary  .where  third  persons  are  found 
to  have  such  an  interest  in  the  subject  of  litiga- 
tion that  they  ought  to  be  heard  before  a  judg- 
ment, these  persons  are  entitled  to  be  made 
parties  to  the  intent  that  all  persons  in  interest 
may  be  concluded  by  the  final  award  of  the 
tribunal.  This  is  emphatically  true  in  regard 
to  equity  pleading  in  the  court  of  chancery,  and 
not  less  in  regard  to  the  Crown  than  to  private 
persons. 

This  is  abundantly  evident  from  casescited  by 
the  Attorney-Oeneral  in  support  of  this  motion. 
For  example:  Penn  v.  Balttmore,  IVes.,  8r.444, 
was  a  bill  for  specific  execution  of  an  agreement 
to  settle  the  boundaries  of  their  provinces  in 
America.  When  the  cause  came  on  '  'it  was  or- 
dered to  stand  over,  that  the  Attorney- General 
shouldbemade  a  party."Thi8  hedeclined  doing, 
and  in  answer  to  an  argument  that  the  Planters, 
&c.,  ought  to  be  made  ptarties.  Lord  Hardwieke 
say8(page  440): '  'Suppose  two  bordering  manors 
had  been  granted  out  in  tail, in  recompense  of 
services,  the  reversion  in  fee  to  the  Crown,  in 
a  suit  between  tbe  Lords  concerning  the  bound- 
aries, it  is  not  necessary  to  make  the  King  or 
tenants  parties  to  this  suit.  Indeed,  the  Crown 
would  not  \»  bound  to  that  agreement  or  de- 
cree, but  it  is  still  binding  between  the  parties." 
The  question  was,  whether  the  Crown  had  such 
an  interest  as  made  it  improper  to  proceed  with- 
out its  representative  being  before  the  court, 
that  is,  without  being  made  a  party. 

In  Uovenden  v.  Annetky,  2  Sch.  &  Let.,  007, 
there  were  two  grants  from  the  Crown  for  the 
same  lands,  reserving  different  rents,  and  an  in- 
lunction  was  moved  to  put  the  grantee  at  the 
lower  rent  into  possession,  which  would  have 
been  manifested  to  the  prejudice  of  the  Crown. 
Lord  Sedetdale  said:  "The  court  co}ild  not, 
rege  inamtuUo,  make  a  decree  in  such  a  case." 
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He  doubted  the  jurisdiction  of  the  chancery 
over  the  subject,  and  inclined  to  believe  that  it 
belonged  to  the  Court  of  Exchequer."  "  It  is 
clear, therefore, "said  His  Lord8hip(p.l7),"  that 
this  court  could  not  proceed  without  the  At- 
tomey'General,  and  I  doubt  whether  it  could 
proceed  if  the  Attorney-General  were  a  party." 
"I  take  it,  however,  to  be  clear  that  the  King's 
fee  farmer  cannot  be  ousted  under  a  former 
grant  from  the  Crown  without  the  King  being 
a  party,  unless  it  be 'for  the  benefit  of  the  King 
that  he  should  t>e  so  ousted.  However,  if  I 
should  be  of  opinion,  on  the  rest  of  the  case, 
that  there  is  no  ground  for  release,  there  is  no 
use  in  turning  the  parties  around  to  make  tbe 
Attorney- (Jeneral  a  party  to  this  suit."  His 
Lordship  accordingly  found  "on  the  rest 
of  the  case"  what  he  sought,  and  dismissed  the 
bill. 

In  Attorney- General  V.  Oalvmy,  1  Molloy,9.5, 
we  learn,  at  page  101,  that  Lord  Manners  who 
heard  the  cause  said  "  if  the  Crown  may  have 
any  resulting  trust  for  itself,  the  Solicitor-Gen- 
eral ought  to  have  been  made  a  defendant  to 
protect  the  pecuniary  interest  of  the  Crown 
against  the  charity,"  and  Ld.  Ch.  Hart,  on  the 
re  hearing,  at  page  106,  thus  expre!>sed  himself: 
"When  the  Attorney- General  sues  for  a  general 
public  purpose,  the  Crown  is  no  further 
concerned,  but  as  the  King  has  his  private 
property  as  an  individual,  if  any  interest 
of  that  kind  may  come  in  question  in  such 
a  suit,  then  the  King  as  an  individual  must  be 
represented  bj  the  Solicitor-General,  who  may 
be  a  defendant.  From  all  which  it  is  evident 
that  "rege  ineonmilto"  means  not  without  hav- 
ing a  consultation  or  conference  between  the 
judge  and  the  King's  counsel,  or  hearing  an  ar- 
gument or  motions  from  such  counsel  as  an  in- 
tervener in  a  cause  to  which  the  King  is  not  a 
party,  but  without  the  King  becoming  a  party 
to  the  cause,in  the  only  way  consistent  with  lus 
royal  dignity,  that  is,  through  his  proper  repre- 
sentatives, the  Attorney  or  Solicitor-General, 
accordingto  the  nature  of  his  interest. 

Fifth.  The  United  States  is  not  "concerned" 
in  the  questions  involved  in  this  cause,  within 
the  meaning  of  the  Act  of  Congress,  prescrib- 
ing the  duties  of  the  Attorney-General.  That 
term  means  concerned  in  interest,  and  is  exactly 
equivalent  to  "  interested."  and  cannot  be  used 
in  any  other  meaning  in  reference  to  an  im- 
personal sovereignty  like  the  United  States. 

Here  no  interest  of  the  United  States  appears 
on  the  record.  It  is  a  question  merely  as  to  the 
boundary  between  two  states.  However  re- 
solved, the  United  States  gains  no  right  and  suf- 
fers no  loss,  neither  of  the  states  holding  under 
the  United  States  as  a  tenant,  or  owing  any 
payment  or  other  duty  to  tbe  United  States 
for  or  on  account  of  her  possession  or  juris- 
diction. 

The  United  States  have  no  interests,  real  or 
apparent,  and  therefore  are  not  a  necessary  or 
even  a  proper  party  to  the  controversy. 

Sixth.  Supposing  the  United  States  to  have 
some  interest,  indirect,  consequential  and  con- 
tingent, in  the  decision  of  the  question  it  the 
cause;  and  supposing  that  in  England  such  an 
interest  of  the  Crown  might  be  represented  by 
the  Attomey-Geneml  there,  it  does  not  follow 
that  the  Attorney-General  here  can  assume 
virtute  offieii  to  represent  such  interests. 
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The  offices,  though  bearing  the  same  name, 
arc  very  different  in  their  character,  and  have 
Teiy  different  relations  to  the  sovereignties  of 
the  respective  countries.  Here  the  office  is 
created  by  statute,  and  all  its  powers  are  con- 
ferred by  statute,  and  the  officer  represents  the 
public,  and  has  authority  to  represent  the  pub- 
lic and  to  interfere  in  its  affairs  only  when, 
where,  and  how,  that  law  authorizes.  There 
is  no  place  for  inference;  there  are  no  customs 
or  ancient  precedents ;  there  is  no  common  law 
bv  which  powers  may  be  conferred  or  implied. 
Whatever  he  has  not  by  statute,  he  has  not  at 
all.  Between  this  office'  and  that  of  the  Attor- 
ney Oeneral  in  England,  there  is  a  wide  differ- 
ence in  all  these  respects.  The  latter  is  an  an- 
cient officer,  with  many  powers  and  privileges 
dependini;  on  no  statute  grant.  He  represents, 
in  a  peculiar  manner,  not  the  public,  but  a  per- 
sonal sovereign,  in  his  high  political  character, 
as  the  supreme  head  of  tne  state,  and  his  rela- 
tions to  him  are  such  that  when  the  Attorney- 
General  speaks  in  a  judicial  tribunal,  his  words 
are  the  words  of  the  King  himself.  He  is  thus 
distinguished  from  all  other  representatives  of 
the  Crown.  This  distinction  is  well  put  by 
Mr.  Jwttiee  Yates,  m  the  case  of  WUke*,  4  Bur- 
rough,  2570,  in  these  words:  "  The  Attorney- 
General  is  the  officer  of  the  King;  the  master 
of  the  Crown  office,  the  officer  of  the  public. 
Informations  exhibited  by  the  King's  Attorney- 
General  are  considered  as  the  Eing^s  own  pros- 
ecutions, and  are  called  "declarations  for  the 
King;"  Therefore  no  costs  are  paid  upon  them. 
In  the  other  informations,  costs  are  often  paya- 
ble," hence  it  follows  that  here  no  one  can  rep- 
resent the  United  States  in  any  judicial  court 
but  nnder  the  authority  of  Congress  by  direct 
provision  of  law.  The  President  appoints  the 
officer,  but  the  office  must  be  created  and  its 
duties  and  powers  declared  by  law,  and  there- 
fore, the  Attorney-General  has  no  right  to  rep- 
resent such  interests  of  the  United  States  any- 
where, because  no  law  authorizes  him. 

Seventh.  Even  an  Act  of  Congress  could  not 
enable  him  to  intervene  for  the  United  States 
in  this  suit  in  this  court.  For  if  made  a  party, 
either  the  court  would  proceed  with  a  party 
not  a  state  before  it,  in  which  case,  according 
to  the  Constitution,  this  court  cannot  bold  orig- 
inal cognizance,  or  dismiss  the  bill  for  want  of 
iorisdiction ;  and  thus  a  jurisdiction  conferred 
by  the  Constitution  expressly  and  exclusive- 
ly upon  this  court,  would  be  withdrawn  from 
it  by  force  of  an  Act  of  Congress  and  in  defl- 
aace  of  the  Constitution. 

If  the  United  States  have  any  consequential 
faiterest  which  ought  to  be  represented,  the 
court  cannot,  as  dxS  Lord  ChanciUor  in  Reeve  v. 
7%«  AttmrMyQennral,  2  Atk.,228,  dismiss  the 
bill  in  order  that  proceedings  might  be  taken  in 
another  court,  for  there  is  no  such  court — this 
court,  and  this  only,  having  cognizance  of  the 
controversy  between  the  two  states;  and  the 
court  cannot  decline  the  exercise  of  its  exclu- 
sive jurisdiction  over  the  two  principal  parties 
because  of  such  incidental  and  subordinate 
hiterests. 

We  submit,  as  a  necessary  and  inevitable  con- 
aeqnenoe,  that  the  court  must  proceed  with  the 
cause  between  the  present  parties  without  in- 
tervention, formal  or  informal,  of  any  third 
party  whatever. 
Bee  17  How. 


Mettrt.  James  D.  Weacottand  Reverdy 
Johnson,  for  the  State  of  Florida: 

We  insist— 1.  That  the  jurisdiction  of  this 
court  in  this  case  is  founded  exclusively  upon 
those  clauses  of  the  federal  Constitution  which 
declare  that  "  the  judicial  power  of  the  United 
States  shall  extend"  to  controversies  between 
two  or  more  states,  in  connection  with  that 
power  that  provides,  that  "  in  those  cases  (re- 
ferring to  the  cases  enumerated  in  the  Constitu- 
tion as  being  of  federal  judicial  cognizance)  in 
which  a  state  shall  be  a  party,  the  Supreme 
Court  shall  have  original  jurisdiction." 

S.  That  the  clauses  of  the  federal  Constitu- 
tion cited,  extending  "the  federal,  judicial 
power,"  "to  controversies  between  two  or  more 
states,"  refer  exclusively  to  cases  in  which 
states  only  are  parties  therein,  and  make  these 
cases  a  distinct  and  separate  class  from  all  the 
other  cases  enumerated  in  the  Constitution ;  and 
they  do  not  reach  or  apply  to  any  other  cases 
either  in  law  or  equity  wherein  there  is  a  co- 
plaintiff  or  co-defendant  other  than  the  state 
with  a  state  or  states. 

8.  That  if  the  court  should  hold  that  the 
joinder  of  another  party,  not  a  state,  with 
either  of  the  parties  as  a  co-defendant,  would 
not  affect  the  jurisdiction  of  this  court  over  the 
present  case;  then  it  is  insisted  that  the  com- 
plainant cannot,  without  an  Act  of  Congress 
authorizing  the  same,  make  the  United  States 
a  party  to  this  bill.  This  court  does  not  possess 
the  power  to  order  (either  ex  mero  motu,  or  up- 
on the  express  application  of  said  Attorney- 
General,  or  at  the  instance  of  either  or  both  of 
the  litigant  states),  such  joinder  of  the  United 
States  as  a  party  complainant  or  party  defend- . 
ant  in  this  case. 

4.  That  insomuch  as  the  United  States  in  the 
admission  by  the  Act  of  Congress  of  the  Flori- 
das  as  a  sovereign  and  independent  State  into 
the  federal  Union,  yielded  to  that  State  all 
rights  of  sovereignty  or  "eminent  domain," 
thev  had  within  the  boundaries  of  the  States  as 
declared  by  the  state  Constitution,  and  thereby 
became  a  mere  proprietor  of  unsold  and  ungrant- 
ed  lands  included  within  said  boundaries;  they 
have  not  now  any  higher  or  other  prerogatives 
in  reference  to  this  "  controversy"  than  a  cit- 
izen or  alien  proprietor  of  land  situate  on  the 
territory  in  dispute  between  the  two  litigant 
States,  the  titles  of  said  proprietors  of  such 
land  being  derived  from  the  United  States;  and 
consequently,  if  the  claim  of  the  State  of 
Georgia  is  sustained,  will  be  destroyed;  nor  than 
the  several  thousand  residents  of  said  territory 
who  have  up  to  this  time  been  considered  resi- 
dent citizens  of  the  State  of  Florida,  and  have 
exercised  the  rights,  privileges  and  immunities 
of  such  (dlizensbip,  and  whose  state  allegiance 
will  be  changed  by  a  decree  of  this  court  con- 
firming the  claim  of  the  State  of  Georgia;  and 
the  complainant  insists  that  the  rights  and  in- 
terests of  all  said  proprietors  (including  the 
United  States),  and  of  said  residents.are  in  this 
regard  entirely  subordinate  to  those  of  the 
State  of  Florida  now  m  contest,  and  are  sub- 
ject to  her  action  as  her  political  sovereign  in 
the  premises. 

5.  That  by  reason  of  the  anomalous  charac- 
ter of  a  suit  at  law  or  in  equity  "  between  two 
or  more  (sovereign  and  independent)  states;" 
involving  their  rights  of  sovereignty  as  well  as 
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of  proporty,  instituted  in  virtue  of  a  federative 
compact  before  a  judicial  tribunal  by  legal  proc- 
688  summoning  a  defendant  state  to  the  bar  of 
the  court  to  submit  her  claims  and  abide  by  the 
arbitrament  and  decree  of  that  tribunal,  from 
which  decision  there  is  no  appeal.  Most  of  the 
rules  of  procedure  in  ordinaty  cases  before  the 
courts  01  common  law  or  of  chancery  in  En- 
gland are  inapplicable  to  this  suit,  inenective  as 
aids  to  counsel  in  its  prosecution  or  defense, 
and  useless  to  the  court  in  its  investigation  of 
the  "controversy,"  or  in  its  arbitrament  and 
decision ;  and  by  consequent  additional  differ- 
ent and  extraordinary  formula  of  procedure 
must  be  prescribed  by  the  court;  and  conformed 
to  by  the  parties  in  every  "  controversy"  in 
this  court  "  between  two  or  more  states." 

6.  That  in  the  adoption  of  such  necessary  ad- 
ditional, different  and  extraordinary  rules  of 
procedure  "  in  controversies  between  two  or 
more  stated),"  brought  before  this  court,  it  is 
not  restricted  to  guides  furnished  by  the  rules 
of  procedure  of  the  English  common  law  or 
chancery  tribunals  (wherein  no  like  case  is  to 
be  found^,  nor  in  the  determination  of  such 
case  is  this  court  limited  to  the  consideration  of 
the  principles  supplied  by  the  English  system 
of  English  jurisprudence  to  which  such  case 
is  unttnown,  and  the  principles  controlling  it 
are  above  the  reach  and  beyond  the  scope  of 
those  systems.  This  honorable  court  ritrhtfully 
may,  in  a  case  so  peculiarly  and  exclusively 
American,  and  iu  jurisdiction  whereof  is  so 
entirely  based  on  the  constitutional  compact 
t>etween  the  States,  devise,  adopt  and  enforce 
such  original  rules  of  procedure  appropriate  to 
such  case  as  in  its  judgment  may  best  tend  to 
"establish  justice,"  insure  domestic  tranquil- 
lity, and  promote  the  other  declared  objects  of 
that  compact;  and  this  though  there  cannot  be 
cited  any  transatlantic  precedent  or  example 
therefor. 

7.  That,  as  there  are  involved  in  this  case  not 
only  the  rights  of  sovereignty  and  of  property 
in  controversy  between  the  two  litigant  States, 
but  also  important  rights  and  interests  of  other 
not  parties  in  the  record,  founded  on  the  iden- 
tical facts  and  law  to  be  submitted  to  the  court 
as  the  basis  of  its  decree  therein,  all  which 
rights  and  interests  of  those  not  parties  will 
necessarily  be  affected  if  not  conclusively  deter- 
mined by' said  decree.  The  complainant  con- 
cedes the  rightfulness  and  propriety  of  this 
court  so  devising  the  rule  of  procedure  in  this 
case  as  to  allow  those  immediately  interested, 
though  not  parties,  the  privilege  and  opportu- 
nity of  maintaining  and  defending  their  rights 
and  interests  and  of  adducing  proofs,  and  of  be- 
ing heard  In  argument  before  this  court  to  that 
end ;  and  that  t>he  same  should  be  done  in  such 
liberal  form  and  to  such  full  extent  as  may  be 
consistent  with  the  progress  of  the  cause  with- 
out embarrassment  and  prejudice  to  tbeparties 
as  will  not  abridge  or  compromlt  the  rights  of 
the  respective  parties  to  the  exclusive  control 
and  management  of  the  mode  and  means  of  en- 
forcing their  own  rights  and  interest;  and  the 
complainants  also  concede  that  insomuch  as 
the  tide  of  the  United  Slates  to  some  1,200,000 
acres  of  unsold  and  ungranted  lands  claimed  to 
be,  or  usually  designated  as  "public  lands  of 
the  United  States,"  of  the  estimated  value  of 
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11,200,000,  and  of  which  the  United  States  are 
the  constitutional  trustees  for  the  several  States 
of  the  confederacy  and  the  people  thereof;  and 
insomuch  as  the  liability  of  the  federal  Treasury 
to  refund  large  amounts  paid  into  it  as  pur- 
chase money  by  patentees  of  the  United  States 
for  lands  heretofore  sold  by  the  United  States 
to  them,  and  also  to  pay  large  sums  for  im- 
provements and  damages,  will  be  affected,  and 
m  some  respects  determined  conclusively.if  the 
claims  made  by  Georgia  (suggested  in  the  bill 
of  complaint)  be  established  by  this  court,  which 
amounts  and  sums  will  probably  exceed  $1,- 
500,000,  this  complainant,  whilst  he  denies  any 
special  prerogative  appertaining  to  the  United 
States  as  a  government  or  any  specinl  privilege 
of  the  Attorney-Cleneral  of  the  United  Slates, 
Dtriute  officii,  to  interfere  in  this  case  except  as 
af  ore8aid,yet  because  of  all  said  premises  above 
set  forth,  and  especially  for  the  reason  that 
the  United  States  cannot  be  made  a  party  com- 
plainant or  defendant  in  this  case,  doth  con- 
cede that  the  rules  of  procedure  so  adopted .  by 
this  court  may  rightfully  and  properly  be  ex- 
tended in  this  case  as  aforesaid  in  the  United 
States,  and  that  the  Attomey-{Jeneral  may  be 
allowed  to  "  intervene,"  as  he  hath  applied  to 
the  court,  under  such  restrictions  as  above  sug- 
gested by  complainant  or  such  others  as  may  be 
deemed  proper  by  this  honorable  court. 

8.  That  if  it  be  held  by  this  honorable  court 
that  the  complainant  is  in  error  as  to  the 
above  points  presented,  and  that  the  United 
Seates  may  be  made  a  party  complainant  or  a 
party  defendant  in  this  case,  either  without  an 
Act  of  Congress  therefor  or  by  authority  of  an 
act  that  may  be  passed  therefor,  and  that  such 
joinder  is  necessary  for  the  protection  of  the 
admitted  important  rights  and  interests  of  the 
United  States  involved  therein  as  aforesaid, 
then  this  complainant  respectfully  insists  that 
if  no  Act  of  Congress  be  requisite  to  enable 
them  to  be  made  such  party,  this  honor- 
able court  ought  not  to  dismiss  the  said 
bill  of  complaint,  for  that  the  complainant 
did  not  join  them  as  such  party  in  said  bill, 
but  should  state  proceedings  and  the  decision  in 
the  case  until  the  same  be  done  under  an  order 
of  this  court  thereof;  and  if  such  Act  of  Con- 
gress be  deemed  proper  and  necessary  that  a 
suggestion  thereof  be  made  in  this  case  by  this 
honorable  court  in  an  order  to  stay  proceed- 
ings in  the  case  until  the  Executive  and  Legis- 
lative Departments  of  the  federal  Constitution 
may  be  enabled  to  adopt  such  course  in  that 
behalf  under  the  application  of  this  complain- 
ant as  they  may  respectively  deem  advisable 
to  that  end,  or  otherwise  in  the  premises. 

Mr.  Chief  Ju^iu  Tajiey  delivered  the  opin- 
ion of  the  court: 

The  court  proceed  to  dispose  of  the  motion 
made  by  the  Attorney- General  for  leave  to  be 
heard  on  behalf  of  the  United  States,  in  the  suit 
between  the  State  of  Florida  and  the  State  of 
Georgia. 

It  appears  that  the  boundary  line  between 
these  two  States  is  in  controversy  ai^d  a  bill 
has  been  filed  in  this  court  by  the  Slate  of 
Florida  to  ascertain  and  establish  it. 

The  Attorney-General  hasfiled  an  information 
stating  that  the  United  States  are  interested  in 
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the  settlement  of  this  line;  that  the  territory  in 
dispute  contains  upwards  of  1.200,000  acres  of 
land,  and  was  cedod  to  the  United  States  by 
Spain  as  a  part  of  Florida;  and  that  the  United 
States  have  caused  the  whole  of  it  to  be  surveyed 
as  public  lapd,  and  sold  a  large  portion  of  it, 
and  issued  patents  to  the  purchasers.  And 
upon  these  grounds  he  asks  leave  to  off er  proofs 
to  establish  the  boundary  claimed  by  the  United 
States  and  to  be  beard  in  their  behalf  on  the 
argument. 

The  motion  is  resisted  on  the  part  of  the 
States,  and  the  question  has  been  fully  argued 
by  counsel  for  the  respective  parties.  And  as 
it  Is,  in  some  degree,  a  new  question,  and  con- 
cerns rights  and  interesta  oi  so  much  impor- 
tance, we  have  taken  time  to  consider  it. 

If  the  motion  was  merely  to  be  heard  at  the 
argument,  there  wotild,  we  presume,  have  been 
no  opposiiion  to  it  on  the  part  of  the  States. 
For  it  is  the  familiar  practice  of  the  court  to 
bear  the  Attomey-Gieneral  in  suits  between  indi- 
viduals, when  he  suggests  that  the  public  in- 
terests are  involved  in  the  decision.  And  he  is 
heard,  not  as  counsel  for  one  of  the  parties  on 
the  record,  but  on  behalf  of  the  United  States, 
and  as  representintr  their  interests.  This  was 
done  in  several  instances  at  the  last  term,  where 
the  United  States  had  sold  lands  as  a  part  of  the 
public  domain,  which  were  claimed  by  indi- 
viduals under  grants  alleged  to  have  been  made 
by  France  or  Spain  previous  to  the  cession  to 
this  country. 

In  these  cases,  however,  they  were  argued  by 
the  Attomey-Ocneral  upon  the  evidence  pro- 
duced by  the  respective  parties.  No  new  evi- 
dence was  offered  on  behalf  of  the  United 
States.  And  the  objection  now  made  is,  that 
be  cannot  be  permitted  to  adduce  evidence  in 
the  case,  unless  the  United  States  are  parties  on 
the  record;  and  that  they  cannot,  under  the 
provisions  of  the  Constitution ,  become  parties 
m  this  court,  in  the  legal  sense  of  the  term,  to  a 
rait  between  two  States. 

We  proceed  to  consider  this  objection. 

The  Constitution  confers  on  this  court  original 
jurisdiction  in  all  cases  affecting  ambassadors, 
other  public  ministers  and  consuls,  and  those  in 
which  a  State  shall  be  a  party.  And  it  is  set- 
tled by  repeated  decisions,  that  a  question  of 
boundary  between  States  is  within  the  jurisdic- 
tion thus  conferred. 

But  the  Constitution  prescribes  no  particular 
mode  of  proceeding,  nor  is  there  any  Act  of 
Congress  upon  the  subject.  And  at  a  very 
early  period  of  the  government  a  doubt  arose 
whether  the  court  could  exercise  its  orig- 
inal jurisdiction  without  a  previous  Act  of 
Congress  regulating  the  process  and  mode  of 
proceeding.  But  the  court,  upon  much  con- 
sideration, held,  that  although  Congr^  had 
oodonbtedly  the  right  to  prescribe  the  process 
and  mode  of  proceeding  in  such  cases,  as  fully 
as  in  any  other  court,  yet  the  omission  to  leiris- 
laie  on  the  subject  could  not  deprive  the  court 
o(  the  jurisdiction  conferred ;  that  it  was  a  duty 
imposed  upon  the  court ;  and  in  the  absence  of 
aoy  legislation  by  Congress,  the  court  itself  was 
authorized  to  prescribe  its  mode  and  form  of 
ptoceediug,  so  as  to  accomplish  the  ends  for 
which  the  jurisdiction  was  given. 

There  was  no  difficulty  in  exercising  this 
power  where  individuals  were  parties;  for  the 
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established  forms  and  tisages  in  courts  of  com- 
mon law  and  equity  would  naturally  be  adopted. 
But  these  precedents  could  not  govern  a  case 
where  a  sovereign  State  was  a  party  defendant. 
Nor  could  the  proceedings  of  the  English  Chan- 
cery Court,  in  a  controversy  about  boundaries,  be- 
tween proprietary  governments  in  this  country, 
where  the  territory  was  subject  to  the  authority 
of  the  English  government,  and  the  person  of 
the  proprietary,  subject  to  the  authority  of  its 
courts,  be  adopted  as  a  guide  where  sovereign 
States  were  litigating  a  question  of  boundary 
in  a  court  of  the  United  States.  They  fur- 
nished analogies,  but  nothing  more.  And  it 
became,  therefore,  the  duty  of  the  court  to 
mold  its  proceedings  for  itself,  in  a  manner 
that  would  best  attain  the  ends  of  justice,  and 
enable  it  to  exercise  conveniently  the  power 
conferred.  And  in  doing  this,  it  was  without 
doubt  one  of  its  first  objects  to  disengage  them 
from  all  unnecessary  technicalities  and  niceties, 
and  to  conduct  the  proceedings  in  the  simplest 
form  in  which  the  ends  of  justice  could  be  at- 
tained. 

It  is  upon  this  principle  that  the  court  ap- 
pear to  have  acted  in  forming  its  proceedings 
where  a  State  was  a  party  defendant.  The 
subject  came  before  them  in  Orayton  v.  Yir- 
ginia,  8  Dall.,  820.  And  the  court  there  said 
that  they  adopted,  as  a  general  rule,  the  custom 
and  usage  of  courts  of  admiralty  and  equity, 
with  a  discretionary  authority,  however,  to  devi- 
ate from  that  rule  where  its  application  would  be 
injuriousor  impracticable.  And  they  at  the  same 
time  passed  an  order  directing  process  against  a 
State  to  be  served  on  the  Governor  or  Chief 
Magistrate,  and  the  Attorney-General  of  the 
State.  This  was  in  1796.  And  the  principle 
upon  which  its  process  was  then  framed,  as  well 
as  the  mode  of  service  then  prescribed,  has 
been  followed  ever  since,  with  this  exception, 
that  in  subsequent  cases  the  chancery  practice, 
and  not  the  admiralty,  is  regarded  as  furnish- 
ing the  best  analogy.  But  the  power  and  pro- 
priety of  deviating  from  the  ordinaiy  chan- 
cery practice,  when  the  purposes  of  justice 
require  it,  have  been  constantly  recognized; 
and  were  distinctly  asserted  in  the  case  of 
Bhode  Tttand  v.  Massaehutetts,  14  Pet.,  247. 
and  again  in  the  same  case,  in  15  Pet.,  378,  and 
was  recognized  in  the  case  of  Niio  Jersey  v. 
New  For*,  5  Pet.,  289. 

We  proceed  to  apply  these  principles  to  the 
case  before  us.  It  is  manifest,  if  the  facts 
stated  in  the  suggestion  of  theAttorneyGeneral 
are  supported  by  testimony,  that  the  United 
States  have  a  deep  interest  in  the  decision  of 
this  controversy.  And  if  this  case  is  decided 
adversely  to  their  rights,  they  are  without 
remedy,  and  there  is  no  form  of  proceeding  in 
which  they  could  have  that  decision  revised  in 
this  court  or  anywhere  else.  .Justice,  therefore, 
requires  that  they  should  be  heard  before  their 
rights  are  concluded.  And  if  this  were  a  suit 
between  individuals,  in  a  court  of  equity,  the 
ordinary  practice  of  the  court  would  require  a 
person  standing  in  the  present  position  of  the 
United  States,  to  be  made  a  party,  and  would 
not  proceed  to  a  final  decree  until  he  had  an  op- 
portunity of  being  heard. 

But  it  is  said  that  they  c8nnot,by  the  terms  of 
the  Constitution,  be  made  parties  in  an  original 
proceeding  in  this  court  between  States;  that  if 
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they  could,  the  Attornej- General  has  no  right  to 
make  them  defendants  without  an  Act  of  Con- 
gress to  aulborizo  it. 

We  do  not,  however,  deem  it  necessary  to  ex- 
amine or  decide  thetie  questions.  They  pre- 
suppose that  we  are  Iraund  to  follow  the  En- 
glish chancery  practice,  and  that  the  United 
Slates  must  be  brought  in  as  a  party  on  the 
record,  in  the  technical  sense  of  the  word,  so 
that  a  judgment  for  or  against  them  may  be 
passed  by  the  court.  But,  as  we  have  already 
said,  the  court  are  not  bound  in  a  case  of  this 
kind  to  follow  the  rules  and  modes  of  proceed- 
ing in  the  English  chancery,  but  will  deviate 
from  them  where  the  purposes  of  justice  require 
it,  or  the  ends  of  justice  can  be  mure  conven- 
iently attained. 

It  is  evident  that  this  object  can  be  more  con- 
veniently accomplished  in  the  mode  adopted 
by  the  Attorney deneral,  than  by  following 
the  English  practice  in  cases  where  the  govern- 
ment have  an  intetest  in  the  issue  of  the  suit. 
In  a  case  like  the  one  now  before  us,  there  is 
no  necessity  for  a  judgment  against  the  United 
States.  For  when  the  boundary  in  question 
shall  be  ascertained  and  determined  by  the 
judgment  of  the  court  in  the  present  suit,  there 
is  no  possible  mode  by  which  that  decision  can 
be  reviewed  or  re-examined  at  the  instance  of 
the  United  States.  They  would,  therefore,  be 
as  effectually  concluded  by  the  judgment  as 
if  they  were  parties  on  the  record,  and  a 
judgment  entered  against  them.  The  case 
then  is  this:  here  is  a  suit  between  two  States 
in  relation  to  the  true  position  of  the  boundary 
line  which  divides  them.  But  there  are  twenty- 
nine  other  States,  who  are  also  interested  in  the 
adjustment  of  tills  boundary,  whose  interests 
are  represented  by  the  United  States.  Justice 
certainly  requires  that  they  should  be  heard  be- 
fore their  rights  are  concluded  by  the  judgment 
of  the  court.  For  their  interests  may  m  dif- 
ferent from  those  of  either  of  the  litigating 
States.  And  it  would  hardly  become  this  tri- 
bunal, intrusted  with  jurisdiction  where  sov- 
ereignties are  concerned,  and  with  the  power 
to  prescribe  its  own  mode  of  proceeding,  to  do 
injustice  rather  than  depart  from  English  prec- 
edents. A  suit  in  a  court  of  justice  between 
such  parties,  and  upon  such  a  question,  is  with- 
out example  in  the  jurisprudence  of  any  other 
country.  It  is  a  new  case,  and  requires  new 
modes  of  proceeding.  And  if ,  as  has  been  urged 
in  argument,  the  United  States  cannot,  under 
the  Constitution,  become  a  party  to  this  suit,  in 
the  legal  sense  of  that  term,  and  the  English 
mode  of  proceeding  in  analogous  cases  is  there- 
fore impracticable,  it  furnishes  a  conclusive 
argument  for  adopting  the  mode  proposed. 
For  otherwise  there  must  be  a  failure  of  justice. 

Indeed,  unless  the  United  States  can  be  heard 
in  some  form  or  other  in  this  suit,  one  of  the 
great  safeguards  of  the  Union  provided  in  the 
Constitution  would  in  effect  be  annulled. 

By  the  10th  section  of  the  1st  article  of  the 
Constitution,  no  State  can  enter  into  any  agree- 
ment or  compact  with  another  State,  without 
the  consent  of  Congress.  Now  a  question  of 
boundary  between  States  is  in  its  nature  a  po- 
litical question,  to  be  settled  by  compact  made 
by  the  political  departments  of  the  government. 
And  if  Florida  and  Oeorgia  had  by  negotiation 
and  agreement  proceeded  to  adjust  this  bound 
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ary,  any  compact  between  them  would  have 
been  null  and  void  without  the  assent  of  Con- 
gress. This  provision  is  obviously  intended  to 
fuard  the  rights  and  interests  of  the  other 
taCes,  and  to  prevent  any  compact  or  agree- 
ment between  any  two  States  which  might  af- 
fect injuriously  the  interests  of  the  others.  And 
the  right  and  the  duty  to  protect  these  in- 
terests is  vested  in  the  general  government. 

But,  under  our  government,  a  boundary  be- 
tween two  States  may  become  a  judicial  ques- 
tion, to  be  decided  in  this  court.  And  when 
it  assumes  that  form,  the  assent  or  dissent  of 
the  United  States  cannot  influence  the  decision. 
The  question  is  to  be  decided  upon  the  evidence 
adduced  to  the  court;  and  that  decision,  when 
pronounced,  is  conclusive  upon  the  United 
States,  as  well  as  upon  the  States  that  are 
parties  to  the  suit.  Now,  as  in  a  case  of 
compact,  it  is  by  the  Constitution  made  the  duty 
of  the  United  Slates  to  examine  into  the  sub- 
ject, -and  to  determine  whcither  or  not  the 
boimdai'y  proposed  to  be  fixed  by  the  agree- 
ment is  consistent  with  the  interests  of  the 
other  States  of  the  Union ;  It  would  seem  to  be 
equally  their  duty  to  watch  over  these  interests 
when  they  are  in  litigation  in  this  court,  and 
about  to  be  flnnlly  decided.  And  if  such  be 
their  duty,  it  would  seem  to  follow  that  there  ' 
must  be  a  corresponding  right  to  adduce  evi- 
dence and  be  heard,  wfore  the  iudgment  is 
given.  For  this  is  the  only  mode  in*  which 
they  can  guard  the  interests  of  the  rest  of  the 
Union,  when  the  boundary  is  to  be  adjusted 
by  a  suit  in  this  court.  For  if  it  be  otherwise, 
the  parties  to  the  suit  may,  by  admissions  of 
facts,  and  by  agreements  admitting  or  rejecting 
testimony,  place  a  case  before  the  court  which 
would  necessarily  be  decided  according  to  their 
wishes  and  the  interest  and  rights  ot  the  rest 
of  the  Union  excluded  from  the  consideration 
of  the  court.  The  States  might  thus,  in  the 
form  of  an  action,  accomplish  what  the  Con- 
stitution prohibits  them  from  doing  directly  by 
compact.  Nor  is  this  intervention  of  the  United 
States  derogatory  to  the  dignity  of  the  litigat- 
ing; States,  or  any  impeachment  of  their  f^od 
faith.  It  merely  carries  into  effect  a  provision 
of  the  Constitution  which  was  adopted  by  the 
States  for  their  general  safety ;  and  moreover, 
maintains  that  universal  principle  of  justice 
and  equity  which  gives  to  every  party  whose  in- 
terest will  be  affected  by  the  judgment,  the 
right  to  be  heard. 

Upon  the  whole,  we  think  the  Attorney- 
General  mav  intervene  in  the  manner  he  has 
adopted,  and  may  file  in  the  case  the  testimony 
referred  to  in  the  information,  without  makine 
the  United  States  a  party,  in  the  technical  sense 
of  the  term ;  but  he  will  have  no  right  to  inter- 
fere in  the  pleading,  or  evidence,  or  admissions 
of  the  States,  or  oieither  of  them.  And  when 
the  case  is  ready  for  argument,  the  court  will 
hear  the  Attorney  General,  as  well  as  the  coun- 
sel for  the  respective  States;  and  in  deciding 
upon  the  true  boundaiy  line,  will  take  into  con- 
sideration all  the  evidence  which  may  be  offered 
by  the  United  States,  or  either  of  the  Stales. 
But  the  court  do  not  regard  the  United  States, 
in  tliis  mode  of  proceeding,  as  either  plaintiff 
or  defendant,  and  they  are,  therefore,  not  liable 
to  a  judgment  against  them  nor  entitled  to  a 
Judgment  in  their  favor.    We  consider  the  At- 


Digitized  by 


Google 


1854. 


Thb  State  of  Florida  v.  Thk  State  of  Oeobgia. 


47(?-525 


toroey-GeDeitil  as  the  proper  ofBcer  to  represent 
the  United  States  in  this  court;  and  that  the 
general  govemment,  in  bringing  before  us  for 
consideration  the  rights  and  interest  of  the 
Union  in  the  question  to  be  decided,  does 
nothing  more  than  perform  a  duty  imposed 
upon  it  by  the  Constitution.  And,  as  the  mode 
in  which  that  duty  is  to  be  performed  here 
is  not  regulated  by  law,  but  must  dei>end 
upon  the  lules  and  regulations  prescrit>ed 
by  the  court,  we  shall  not  embarrass  the  pro- 
ceedings by  endeavoring  to  conform  them 
strictly  to  English  preceuents  and  pleadings, 
and  regard  the  mode  in  which  the  information 
CD  behalf  of  the  United  States  has  been  pre- 
sented, to  be  the  simplest  and  best  manner  of 
bringing  their  interest  before  the  court,  and  of 
enabling  it  do  justice  to  all  parties  whose  rights 
are  involved  in  the  decision. 

Dissenting:  Mr.  Jtistiee  Curtis,  Mr.  Juttiee 
HeLean,  Mr.  Justice  Campbell,  and  Mr. 
Juitiee  DaaieL 

Mr.  Justice  Campbell,  dissenting: 
I  dissent  from  the  opinion  of  the  court.  The 
Attorney  (Jenural  suggests  to  the  court  that  the 
State  of  Florida  has  filed  here  an  original  bill 
against  the  State  of  Georgia,  for  a  settlement  of 
the  boundary  between  the  States.  He  repre 
aents  that  the  line  claimed  by  Florida  is  that 
which  the  United  States  have  recognized  in  the 
surveys,  sales  and  other  operations  of  the  Land 
Office,  and  that  the  line  of  Georgia  diminishes 
the  domain  of  the  United  States  in  Florida 
twelve  hundred  thousand  acres.  "  Whereupon, 
and  in  consideration  of  the  interest  and  concern 
of  the  United  States,"  he  moves  for  leave  "  to 
appear  in  said  cause,  and  be  heard  in  behalf  of 
the  United  States,  in  such  time  and  form  as  the 
court  will  order."  The  condition  of  the  cause, 
in  relation  to  which  the  motion  is  made,  is, 
that  a  bill  and  answer  have  been  filed,  but  no 
issue  exists,  and  none  of  the  ulterior  stages  in 
the  conrse  of  the  cause  attained;  nor  has  there 
been  any  motion  to  the  court  requiring  an  ex- 
amination of  the  record;  and  so  the  motion,  as 
understood  from  its  terms,  is  certainly  prema- 
ture. But  the  words  "to appear  in  said  cause 
and  be  heard  in  behalf  of  the  United  States," 
very  indiffereatly  explain  the  significance  of  the 
motion.  The  application  is,  that  the  Attorney- 
General  may  "  mtervene,"  not  aa  a  technical 
party;  not  as  joining  with  the  one  or  other 
party:  not  in  subordination  to  the  mode  of  con- 
ducting the  complaint  or  defense  adopted  by 
the  one  State  or  the  other,  nor  subject  to  the 
consequences  of  their  acts,  or  of  any  possible 
mispleading,  insufficient  pleading,  omission  to 
plead,  or  admission  or  omission  of  fact  by 
either  party,  or  both;  but  to  co-operate  with  or 
to  oppose  both  or  either,  and  to  bring  forth  all 
the  points  of  the  case  according  to  his  own 
judgment,  whether  as  to  the  law  or  fact" 

Though  the  pleadings  show  that  the  interests 
of  the  State  of  Florida  and  of  the  United  States 
uaite  to  maintain  the  same  line,  the  Attomey- 
Geoeral  declines  to  adopt  her  suit,  lest  the  con- 
dition of  the  United  States  might  become  "  pre- 
carious," "  depending  on  the  discretion  of  Flor- 
ida." Nor  will  the  Attorney-General  file  a  bill 
for  the  United  States,  nor  agree  that  Florida 
may  make  them  defendants  to  hers,  for,  "  that 
See  17  How. 


the  court  is  not  empowered  by  the  Constitution 
to  entertain  an  original  suit "  of  the  kind.   ^ 

Nor  is  the  motive  for  this  intervention  mere- 
ly that  the  United  States  have  a  fiscal  Interest, 
for  the  Attorney-General  suggests  that  the  Con- 
etitution  may  be  violated  by  agreements  and 
compacts  of  States,  "  entered  of  record  "  "there- 
by altering  the  limits  of  the  States  and  the 
structure  of  the  Union,  "to  the  direct  prej- 
udice of  the  rights,  interests  and  laws  of  the 
United  States. "  These  suggestions  of  possible  in- 
justice arising  from  collusive  compacts ' '  entered 
of  record  "  may  be  used  in  any  judicial  contro- 
versy between  stales.and  in  this  case  noevidence 
of  such  appears  of  record ;  and  if  such  sugges- 
tions are  heeded,  the  Attorney-General  must  be 
constantly  an  applicant  for  leave  to  appear,  "not 
as  a  technical  party,"  but  to  employ  some  over- 
sight, superintendence  or  censorship,  in  suits 
between  States  of  the  Unioh  in  this  court;  and 
surely  such  a  claim  requires  new  modes  of 
proceeding,  and  that  now  proposed  is  as  pecul- 
iar as  the  claim.  The  United  States  appear, 
with  the  assertion  of  their  exemption  from 
suit  in  this  court — that  the  original  jurisdiction 
of  the  court  does  not  embrace  them  as  a  party. 
Thus  declaring  independence  of  process  plead- 
ing, and  decree,  in  an  original  suit  in  the  court, 
they  ask  to  assist  or  to  anail  at  their  pleasure, 
suitors  legally  before  it,  and  to  mold  the  de- 
cree in  their  case  by  allegations,  evidence  and 
arguments,  introduced  without,  and  perhaps 
against  their  will. 

The  principle  of  common  law  and  chancery 
procedure  is,  that  suits  are  commenced,  prose- 
cuted and  defended,  by  parties  to  the  record  in 
in  their  own  names;  and  the  intervention  of 
third  persons,  not  parties,  is  unknown  to  the 
system;  and  we  may  affirm  confidently,  in  a 
case  like  this,  where  the  party  is  above  and 
beyon^  the  jurisdiction  of  the  court  such  a 
case  is  without  a  precedent.  2  Chit.  Pr.,  348. 
The  case  of  Pentland  v.  Quorrington,  3  Mv.  & 
C.  M9  ,  was  that  of  a  trustee,  with  a  full  as- 
signment, suing  in  the  name  of  the  assignor, 
under  his  power  of  attorney,  and  obtaining  a 
decree  with  notice  to  the  defendant.  The 
nominal  plaintiff  agreed  to  an  order  for  delay 
and  the  trustee  petitioned  for  a  discharge  of  the 
order,  and  that  he  might  conduct  the  suit.  Lord 
Cottenham  said:  "It  is  a  perfectly  new  equity. 
The  only  suit  in  court  is  a  suit  between  tlie  de- 
fendant and  the  party  (assignor)  with  whom  the 
contract  was  made.  The  plaintiS  (assignor)  is  a 
party  tothe  arrangementfor  effectuating  which 
the  present  order  has  been  made.  Your  case  is 
against  him,  that  whereas  he  has  authorized 
you  to  carry  on  this  suit  In  his  name,  he  has 
entered  into  the  arrangement  in  question  with- 
out your  concurrence.  If  I  were  to  make  such 
an  order,  I  should  be  giving  you  the  right  of 
carrying  on  this  suit  against  the  defendant;  I 
should  be  displacing  the  plaintiff  on  the  record. " 
He  asked:  "  Is  there  any  instance  of  such  an 
interference  on  the  part  of  the  court  as  you 
now  ask?"  The  eminent  solicitor  answered; 
' '  I  admit  that  I  have  never  seen  a  case  like  the 
present."  So  in  Dretier  v.  Manderley  4  M.  ifc 
C.,  94,  an  order  allowing  a  third  person  to 
control  a  suit  where  the  subject  belonged  to 
him  by  assignment,  but  to  which  he  was  not 
a  party  by  any  proceeding  was  pronounced  by 
thesamechancellor "perfectly irregular."  The 
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court  did  not  object  to  the  right  to  the  subject 
of  dispute,  but  to  the  mode  of  enforcing  the 
right,  br  the  attempt  to  control  the  suit.  It 
required  the  assignee  to  exhibit  his  right  by 
bill,  according  to  the  practice  of  the  court,  in 
his  own  name. 

Ohirf  Jiutiee  Marshall,  in  describing  the  con- 
troversies to  which  the  judicial  power  of  the 
United  States  extends,  says:  "  The  words  are 
of  well  understood  and  limited  signification.  It 
is  a  controversy  between  parties  which  had 
taken  a  shape  for  judicial  decision."  "To  come 
within  the  description  of  a  case  in  law  and 
equity,  a  question  must  assume  a  legal  form  for 
forensic  litigation  and  judicial  decision.  There 
must  be  parties  come  into  court  who  can  be 
reached  by  its  process  and  bound  by  its  power, 
whose  rights  admit  of  ultimate  decision  by  a  tri- 
bunal to  which  they  are  bound  to  submit."  (6 
Wh.,  Ap.,16, 17.)  The  supposed  cases  of  excep- 
tion cited  by  the  Attorney  General  only  display 
the  pervading  extent  of  this  principle.  The  in- 
stances quoted  are  rules  under  the  interpleading 
Act  of  W  m.  IV. :  landlords  defending  for  ten- 
ants in  ejectment;. vouchees  in  warranty  in  real 
actions;  bills  of  interpleader,  and  suits  by  repre- 
sentative parties  for  or  against  themselves  and 
others.  The  cases  referred  to  in  courts  of 
common  law  arise  where  a  person  having  the 
primary  right  or  obligation  is  called  as  a  party 
to  the  suit  to  defend  that  right  or  to  fulfill  the 
obligation;  and  Lord  Coke  speaks  of  the  com- 
mon law  instance  of  a  vouchee  as  "seeming 
strange"  and  depending  upon  "ancient,  con- 
tinual and  constant  allowance"  (2  Ins.,  241); 
and  so,  in  interpleading  suits,  parties  having  an 
adverse  interest  are  called  in  by  process,  as 
parties,  to  disengage  a  neutral  wno  may  have 
the  subject  of  controversy  and  desires  to  relin- 
quish it  to  the  owner,  when  he  shall  be  ascer- 
tained, and  in  representative  cases  the  court 
acts  upon  the  parties  to  the  record,  and  deter- 
mines the  case  made  by  them.  In  this  case  the 
United  States  admit  no  representation  ou  their 
behalf,  nor  will-  they  undertake  the  suit  of 
either,  nor  admit  the  jurisdiction  of  the  court 
to  treat  them  as  a  suitor  or  party,  but  contest 
the  authority  of  the  court;  are  ready  to  contest 
or  strengUien  the  positions  of  either  party;  and 
thus  they  seek,  by  an  anomalous  Austrian  in- 
tervention, to  overlook  and  control  the  proceed- 
ings of  the  litigants  to  their  own  agerandize- 
ment.  I  find  no  precedent  in  the  drrect  and 
straightforward  course  of  the  common  law,  nor 
in  the  statutes  altering  it,  for  such  a  conduct. 
I  will  brefly  examine  the  precedents  to  which 
we  have  been  cited,  in  the  codes  of  proced- 
ure of  those  tribunals  which  apply  the  juris- 
prudence of  imperial  or  papal  Rome.  The 
French  code  permits  the  interposition  of  third 
persons  in  existing  suits.  An  intervener  may 
guard  a  present  or  future  interest,  or  one 
certain,  contingent,  conditional  or  collateral, 
whether  pecuniary  or  personal,  or  held  as  a 
representative.  But  the  inquiry  is,  how  and 
under  what  circumstances?  And  the  answer 
is,  by  propounding  his  pretensions  to  the  court 
as  a  suitor,  inviting  contest,  alleging  proofs, 
recognizing  the  jurisdiction  of  the  court,  and 
submitting  to  its  decree.  4  Bioche  Die.  de 
Pro.,  590;   La.  Code  Prac,  sec.  824. 

La  Cafiada,  describing  tiie  Spanish  system, 
says,  there  are  necessarily  two  parties  to  every 
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suit  (aetor  and  no);  and  when  a  third  litigant 
comes,  he  is  called  by  that  number  (tereero); 
and  because  he  can  oppose  either  of  the  parties, 
or  both,  the  word  opposer  is  added,  (tereero 
opontcr),  and  his  act  is  called  third  opposition. 
If  he  comes  to  aid  another  party  in  the  same 
right  he  accepts  the  suit  as  he  finds  it,  and  acts 
conjointly.  If  his  rights  are  independent,  ad- 
verse or  paramount,  his  suit  is  treated  as  an 
original  suit,  and  is  conducted  as  ordinary- 
suits. 

The  third  opposer  is  technically  a  party  to  the 
cause,  and  really  subject  to  the  decree.  La 
Cafiada,  Juieoi  Cinlet,  893. 

Kor  do  the  admiralty  or  ecclesiastical  codes 
afford  any  sanction  to  the  motion.  Their  ju- 
risdiction being  largely  tn  rem,  they  allow  per- 
sons who  have  a  present  and  certain  claim  to 
the  rei,  to  propound  their  interest^  if  the  court 
has  jurisdiction;  and  by  the  act  the  persons  be- 
come parties  to  the  suit,  liable  for  costs  and 
entitled  to  appeal.  The  various  codes,  then, 
differ  in  the  time  and  manner  of  calling  parties 
before  the  court.  The  conditions  of  a  suit  «t 
the  common  law  in  general,  are  settled  at  its  in- 
stitution, and  new  and  independent  parties  are 
not  introduced  in  the  subsequent  ges.  The 
courts  of  chancery  are  more  liberal  in  reference 
to  the  time  of  making  parties  and  in  the  ex- 
tent of  their  amendments.  But  in  both  coarta 
the  plaintiff  is  the  donurnu  litis,  and  third  per- 
sons may  not  come  in  unless  he  amends  the 
proceedings,  or  his  bill  is  fitted  for  it,  as  being 
a  representative  bill.  But  in  the  civil,  admirtJ- 
ty  and  ecclesiastical  courts,  the  [x>wer  of  third 
persons  to  propound  their  rights  in  the  subject 
of  dispute  is  not  so  dependent  upon  the  will  of 
the  prior  parties.  But  all  the  codes  of  proced- 
ure unite  in  this,  that  persons  must  come  in 
according  to  a  regular  course  of  procedure,  ac- 
cepting the  authority  of  the  court,  citing  ad- 
verse parties  to  defend,  and  yielding  to  what- 
ever decree  it  may  pronounce.  The  more  than 
imperial  claim  in  this  instance,  is  for  all  the 
faculties  bf  a  suitor,  without  a  submission  to 
the  obligations  and  restrictions  of  one.  But  it 
is  suppioeed  that  precedents  in  the  English 
chancery  support  a  pretension  of  the  Attorney- 
General  to  intervene  according  to  his  mo- 
tion. An  important  class  of  the  rights  of  the 
Crown  are  represented  there  by  tne  Queen's 
Attorney-General ;  but  how  ?  He  is  introduced 
upon  the  record  as  a  "  technical"  party  to  the 
suit,  and  the  Crown  is  bound  by  the  degree. 
When  the  right  is  adverse  to  the  plaintiff,  the 
Attomcy-Qeneral  is  made  a  party  by  prayer  in 
the  bill  and  the  service  of  a  copy..  If  he  fails 
to  appear  it  is  a  nU  dieit;  ana  if  he  appears 
and  will  not  answer,  a  decree  pro  eonfeito  is 
taken.  Paul.  Ch.  Pr.,  175,  601.  648,  Dick., 
729;  1  Y.  &J..  609. 

And  courts  there  exercise  over  the  Attomey- 
deneral  the  same  authority  which  they  exercise 
over  every  other  suitor,  and  he  would  not  be 
permitted  more  than  any  other  suitor  to  prose- 
cute any  proceeding  merely  vexatious,  or 
which  tiad  no  legal  object.  7%«  Queen  v. 
Bronter,  11  Beav..  806. 

The  cases  cited,  of  Penn  v.  Lord  BaUimore, 
Sovenden  v.  Amiesly,  Atfy-Oen.  v.  Qaheay, 
and  the  analogous  cases  of  Bolder  v.  Bank 
of  Bngland,  and  Burgess  v.  WJieaie,  Cas. ,  H. , 
m;  2  Sch.  &  Lef.,  617;  1  MoU.,  96;  10  Ves.. 
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853;  1  Eden.  Ch..  177,  arc  instances  of  the  ap- 
plication of  the  rule  that  the  court  will  require 
the  Crown  to  be  made  a  party  to  the  record, 
under  the  name  of  tlie  AttomeyOeneral,  and 
that  he  com%  as  an  actual  and  obedient  party, 
and  not  in  any  illusory  and  indeterminate 
form;  m  that  if  the  claim  of  the  Attomey- 
Oeneral  to  represent  the  United  States  in 
courts  to  the  extent  claimed,  is  tenable,  the 
manner  of  tho  intervention  here  is  inadmis- 
tible. 

But  I  do  not  admit  that  the  Attomey-GieneTal 
has  any  corporate  or  juridical  character,  or  that 
he  can  be  mtroduced  upon  the  record  in  his 
official  name  as  an  actor  or  respondent  in  a 
suit.  His  duties  are  strictly  professional  du- 
ties, and  his  poXvers  those  of  an  attorney  at 
law.  Whatever  he  may  do  for  the  United 
States,  a  special  attorney  might  be  retained  to 
do;  nor  can  the  United  States  appear  in  his 
name,  nor  by  his  agency,  in  cases  where  they 
may  not  be  a  party. 

I  have  considered  this  motion  upon  the  con- 
Ctssions  of  the  argument;  but  the  principle  ly- 
ing at  the  foundation  of  the  case  should  not 
form  the  basis  of  a  judgment  merely  on  the 
strength  of  such  concessions ;  and  hence  I  pro- 
ceed to  its  examination. 

The  judicial  power  of  the  United  States  ex- 
tends to  all  cases  in  law  and  equity  arising  un- 
der the  Constitution  and  laws  of  the  United 
States,  and  treaties  made  under  their  authori- 
ty; to  all  cases  affecting  ambassadors,  other 
public  ministers  and  consuls;  to  controversies 
to  which  the  United  States  shall  be  a  party ;  to 
controversies  between  two  or  more  States;  and 
between  a  State  or  the  citizens  thereof  and 
foreign  states,  citizens  and  subjects. 

"In  all  cases  afFecting  ambassadors,  &c.. 
ud  those  in  which  a  State  shall  be  a  partv, 
the  Supreme  Court  shall  have  original  jurisdic- 
tion. In  all  other  cases  before  mentioned  the 
Supreme  Court  shall  have  appellate  jurisdic- 
tion only."  It  was  not  in  the  design  of  the 
Constitution  to  alter  or  even  modify  the  exist- 
ing relations  of  anv  of  the  sovereign  parties 
named  in  this  Article,  to  legal  jurisdictions,  by 
enlarging  their  liableness  to  suit;  but  its  pur- 
pose was  to  erect  tribunals  to  which  Uiey 
might  resort  for  the  determination  of  the 
suits  which  they  might  legally  commence,  or 
might  voluntarily  submit  or  were  subject  to, 
according  to  their  pre-existing  conditions.  Thus 
no  suit  can  be  commenced  against  the  United 
Slates,  foreign  states  or  ambassadors,  and  pub- 
lic ministers:  nor  are  they  brought  within  the 
jarisdictioa  of  the  courts  of  the  United  States 
to  any  decree  beyond  that  to  which  they  were 
liable,  without  this  constitutional  clause.  The 
coostraction  which  allows  the  exemption  of 
these  parties  as  sovereigns,  or  their  representa- 
tives, to  operate,  sanctions  also  the  title  of  the 
States  to  Uie  same  right,  for  they  are  mentioned 
in  ihe  same  clause;  and  the  jurisdiction  con- 
ceded to  this  court  in  reference  to  them  is 
expressed  in  similar  or  identical  language. 

I  am  aware,  that  at  an  early  day  in  the 
existence  of  this  court  a  contrary  opinion  was 
expressed  by  a  majority,  upon  a  motion  for  an 
interlocutory  order  in  a  suit  against  a  State, 
Md  I  propose  to  examine  the  principle  estab- 
lished in  the  controversy,  of  which  thAt  opin- 
ion is  a  part. 

See  17  How.  U.  8..  Book  15. 


While  the  Constitution  was  under  discus- 
sion General  Hamilton  (Federalist,  SI)  said, 
"  that  it  is  in  the  nature  of  sovereignty  not  to 
be  amenable  to  the  suit  of  an  individual  with- 
out its  consent,"  and  contended,  '"that  to 
ascribe  to  the  federal  courts,  by  mere  implica- 
tion, and  in  destruction  of  a  pre-existing  rieht 
of  the  state  governments,  a  power  which 
would  involve  such  consequences  would  be  al- 
together forced  and  unwarrantable."  So  Mr. 
Madison,  replying  to  the  vehement  and  pro- 
phetic denunciations  of  Patrick  Henry,  in  a 
careful  exposition  of  the  judiciary  clause, 
calmed  the  Virginia  convention  by  assuring  it 
that  "  it  is  not  in  the  power  of  individuals  to 
call  any  State  into  court.  The  only  operation 
the  clause  can  have  is,  that  if  a  State  should 
wish  to  brin^  a  suit  against  a  citizen,  it  must 
be  brought  in  the  federal  court."  And  the 
late  Chief  Justice  Marshall  supported  him. 
saying:  "  With  respect  to  disputes  between  a 
State  and  citizens  of  another  State,  its  jurisdic- 
tion has  been  decried  with  unusual  vehemence. 
I  hope  no  gentleman  will  think  a  State  will  be 
called  at  the  bar  of  a  federal  court.  It  is  not 
rational  to  suppose  that  the  sovereign  power 
shall  be  dragged  before  a  court.  The  intent  is 
to  enable  States  to  recover  claims  of  individuals 
residing  in  other  Stat«s.  I  contend  this  con- 
struction is  warranted  by  the  words. "  Virginia 
Deb..  387.  405,  406. 

When  these  assurances  from  the  most  ac- 
credited friends  of  the  new  government  were 
disappointed,  by  the  institution  of  suits  in  this 
court  against  several  of  the  States,  by  individ- 
ual plaintiffs,  shortly  after  the  adoption  of  the 
Constitution,  a  strong  sentiment  oi  wrong  was 
felt,  and  corresponding  indignation  expressed. 
This  indignation  was  not  occasion^  by  any 
apprehension  of  consequences  to  the  States  as 
debtors,  but  by  the  fact  that  they  supposed 
their  rights  to  "be  violated.  The  history  will 
bear  no  other  interpretation.  In  Chisbolm  v. 
Georgia,  that  State  instructed  counsel  to  pre- 
sent to  the  court  a  written  remonstrance  and 
protestation  against  the  exercise  of  jurisdiction.' 
but  not  to  argue  the  cause.  The  Atfomey- 
Qeneral  opened  the  case  of  the  plaintiff  by 
saying:  "  He  did  not  want  the  remonstrance 
of  Georgia,  to  satisfy  him  that  the  motion  for 
judgment  was  unpopular.  Before  that  remon- 
strance was  read  he  had  learned  from  the  acts 
of  another  State  that  she,  too,  condemned  it." 
The  court  awarded  a  writ  of  inquiry  upon  the 
default  of  the  State,  sustaining  the  jurisdic- 
tion upon  arguments  of  the  utility,  justice  and 
safety  of  the  delegation  of  the  power,  and  of 
the  diminution  and  abasement  wrought  upon 
the  States  by  the  Constitution.  Mr,  .Tnntice 
Wilson  states  the  case  "as  one  of  uncommon 
magnitude."  He  says:  "  One  of  the  parlies 
is  a  Slate,  certainly  respectable,  claiming  to  be 
sovereign.  The  question  to  be  determined  is, 
whether  this  State,  so  respectable,  and  whose 
claim  soars  so  high,  is  amenable  to  the  juris- 
diction of  the  Supreme  Court  of  the  United 
States.  This  question,  important  in  itself, 
will  depend  on  others  more  important  still; 
and  may  perhaps  be  ultimately  resolved  into 
one  no  less  radical  than  this:  do  the  people 
of  the  United  States  form  a  nation. "  It  is 
not  difl9cult  to  perceive  the  profound  miscon- 
ception of  the  relations  of  the  States  to  the 
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Union  which  dictated  his  jud^nnent.  The 
followinjt  year  the  Legislature  of  the  Common- 
wealth of  Virjrinia  adopted  a  resolution  which 
contains  a  reply  to  the  question :  '*  Kesolved 
unanimmuty,  that  a  State  cannot,  under  the 
Constitution  of  the  United  States,  be  made  a 
defendant  at  the  suit  of  any  individual  or  indi- 
viduals, and  that  the  decision  of  the  Supreme 
Federal  Court,  that  a  Statp  may  be  plnced  in 
that  situation  is  incompatible  with  and  danger- 
ous to  the  sovereignty  and  independence  of 
individual  States,  as  the  same  tends  to  a  gener- 
al consolidation  of  these  confederated  I&pub- 
lics;"  and  instructed  their  senators  and  repre- 
sentatives "  to  unite  their  utmost  and  earliest 
exertions  to  obtain  such  amendments  as  will 
remove  or  explain  any  clause  which  can  be 
construed  to  imply  or  justify  a  decision  that  a 
State  is  compellable  to  answer  in  any  Buit  by 
any  individual  or  individuals  in  anv  court  of 
the  United  States." 

One  month  after  (January,  1794),  the  Senate 
was  moved  by  Mr.  Strong,  of  Massachusetts,  to 
adopt  the  Eleventh  Amendment  to  the  Consti- 
tution, declaring  that  the  Con.s1itution  should 
not  be  construed  to  authorize  such  suits.  Vari- 
ous attempts  were  made  in  both  branches  of 
Congress  to  limit  the  operation  of  the  Amend- 
ment, but  without  eflfect.  It  was  accepted  with- 
out the  alteration  of  a  letter,  by  a  vote  of  28  to  2 
in  the  Senate,  and  81  to  9  in  the  House  of  Rep- 
resentatives, and  received  the  assent  of  the 
State  Legislatures.  Gleorgia  ratified  the  Amend- 
ment as  "an  explanatory  article,"  her  Legisla- 
ture "  concurring  therewith,  deeming  the  same 
to  be  the  only  jnst  and  true  construction  of  llie 
judicial  power  by  which  the  rights  and  dignity 
of  the  several  States  can  be  effectively  secured.' 
Thus  the  supreme  constitutional  junsdiction  of 
the  United  States,  the  concurrent  action  of 
Congress,  and  the  State  Legislatures,  expressing 
a  consent  nearly  unanimous,  corrected  the 
opinion  of  Supreme  Court,  and  intercepted  its 
final  judgments  in  Uiese  cases,  by  declaring 
that  the  Constitution  should  not  be  so  con- 
strued as  to  allow  them. 

The  reporter  of  the  court  closes  the  volume 
which  contains  the  case  of  Chixholm,  by  saying 
"the  writ  of  inquiry  was  not  sued  out  and 
executed;  so  that  this  cause  and  all  other  suits 
against  States  were  swept  at  once  from  the 
records  of  the  court  by  the  Amendment  of  the 
Constitution."  The  course  of  argument  which 
excluded  the  jurisdiction  of  such  cases,  applies 
with  equal  force  to  suits  by  foreign  States 
against  the  States  of  the  Union.  And  the  con- 
siderations which  forbids  suits  against  the 
States  by  individuals,  indicated  with  such 
clearness  in  the  Federalist,  form  the  basis  of 
the  luminous  and  masterly  judgments  in  the 
English  chancery,  in  the  case  of  the  Duke  of 
Bmntmck  v.  Ring  cf  Hanorer,  6  Beav.,  1;  2 
H,  L.  Ca.,  1,  where  the  delicacy,  difBculty  and 
danger  of  the  jurisdiction,  and  its  want  of 
practical  value  are  fully  set  forth,  and  the  con- 
clusion announced  "that it  is  a  general  rule,  in 
accordance  with  the  laws  of  nations,  that  a 
sovereign  prince,  resident  in  the  dominions  of 
another,  is  exempt  from  the  jurisdiction  of  the 
courts  there."  It  is  clear  the  Constitution  did 
not  abrogate  any  law  of  nations,  and  the  only 
question  is,  whether  the  States  consented  to 
suitr  without  any  reciprocal  right,  or  whether 
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the  existence  of  such  a  power  in  foreign  States 
could  possibly  assist  any  objects  of  the  Con- 
federacy. On  the  contrary,  would  not  such  a 
promiscuous  grant  jeopard  its  tranquillity  and 
peace?  The  answer  of  Mr.  Madison  to  the 
Virginian  convention  is  positive  and  direct. 
■"I  do  not  conceive,"  he  says,  "that  any 
controversy  can  ever  be  decided  in  these 
courts,  between  an  American  and  foreign  State, 
without  the  consentof  parties.  If  they  consent, 
provision  is  here  made.  The  disputes  ought  to 
be  tried  b^  the  national  tribunal.  This  is  con- 
sonant with  the  law  of  nations."  (Virginia 
Deb.,  391.)  To  this  consent,  it  may  be  that 
Congress  would  be  a  necessary  party. 

The  nature  of  the  jurisdiction  in  regard  to  the 
States  having  been  considered,  the  inquiry  can 
now  be  made,  can  the  United  States  be  a 
party  to  a  suit  between  two  or  more  States. 
The  Constitution  does  not  mention  such  a  case. 
There  were  before  the  Federal  convention 
propositions  to  extend  the  judicial  powers  to 
questions  "  which  involve  the  national  peac« 
and  harmony;"  "  to  controversies  between  th* 
United  States  and  an  individual  State;"  and  in 
the  modified  form,  "  to  examine  into  and  de- 
cide upon  the  claims  of  the  United  States  and 
an  individual  State  to  territory."  None  were 
incorporated  into  the  Constitution,  and  the  last 
was  peremptorily  rejected.  The  jurisdiction 
of  this  court  over  cases  to  which  the  United 
States  and  the  States  are  respectively  parties,  is 
materially  different — the  one  original,  the  other 
appellate  only.  There  was  no  encouragement, 
nor  serious  countenance,  to  the  proposition  to 
vest  this  court  with  jurisdiction  of  such  cases. 
This  court  is  organized  and  its  memliers  ap- 
pointed by  one  of  the  parties.  Their  In- 
fluence extends  with  the  jurisdiction  of  this 
court,  their  means  of  reputation  with  its 
powers,  their  habitual  connection  with  the 
Federal  legislation  naturally  inspires  a  senti- 
ment in  favor  of  the  Federal  authority.  These 
operative  causes  of  bias  were  known;  and 
apprehensive  as  the  States  were  of  consolida- 
tion and  the  overbearing  influence  of  the  central 
government,  we  can  well  understand  why  only 
the  modified  proposal  as  to  jurisdiction  was 
pressed  to  a  vote.  I  repeat  that  the  enumera- 
tion of  the  parties  in  this  Article  of  the  Con- 
stitution did  not  enlarge  the  liabilities  of  the 
States  to  suits,  but  it  only  provided  tribunals 
where  suits  might  he  brought,  to  which  they 
were  already  subject,  or  might  desire  to  com- 
mence. Nor  does  the  clause  authorizing  suits 
between  two  or  more  States  afford  any  contra- 
diction to  this  conclusion. 

The  Articles  of  Confederation,  by  which  they 
were  then  combined,  allowed  Congress,  as  the 
occasion  might  arise  to  appoint  special  tribu- 
nals "  to  which  all  disputes  and  differences 
now  subsisting,  or  that  might  hereafter  arise, 
between  two  or  more  States,  concerning  bound- 
ary, jurisdiction,  or  any  other  cause  what- 
ever,  should  be  submitted. 

Similar  provisions  for  special  and  occasional 
tribunals,  m  matters  of  jurisdiction  and  bound- 
ary, formed  a  part  of  the  plan  of  the  Constitu- 
tion till  near  the  close  of  the  convention,  when 
they  were  stricken  out,  and  the  general  juris- 
diction over  those  as  well  as  oiher  contro- 
versies delegated  to  this  court.  My  concl  usion . 
after  an  examination  of  the  chiuse  is,  that  it  is 
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oo\y  in  controvereies  between  the  States  that 
one  of  their  number  can  be  impleaded  in  this 
court  without  its  explicit  conwnt;  and  that  this 
jurisdiction  is  special,  as  to  the  controversy  and 
the  parties,  embracing  none  except  those  be- 
tween the  States  of  the  Union;  that  the  court 
has  no  original  jurisdiction  of  the  United 
States,  and  none  of  a  controversy  between 
them  and  an  individual  State;  and  consequent- 
ly, that  they  have  no  title  to  appear  as  a  party 
to  the  record;  nor  in  any  undefined  and  uncer- 
tain relation  to  it. 

And  now  the  question  arises,  whether  the 
.  United  States  can  or  ought  to  bo  concluded  as 
to  their  property,  without  a  privilege  to  appear 
and  he  heard,  by  a  judgment  of  the  court, 
upon  a  question  of  boundary  submitted  by  two 
or  more  of  the  States,  for  its  adjudication. 

Without  assigning  any  effect  to  the  judgment 
that  may  be  renders,  or  anticipating  whether 
the  rights  of  the  United  States  may  be  reserved, 
I  will  assume  that  the  United  States  will  be 
estopped  by  the  judgment,  and  that  no  reserva- 
tion of  their  proprietary  rights  can  be  made; 
and  consider  whether,  under  such  circum- 
stances, there  is  injustice.  The  government  of 
Florida  involve  iu  this  suit  her  highest  claims 
—those  of  sovereignty  and  jurisdiction — and 
fullUl  their  chief  political  obligations  in  its 
prosecution.  If  individual  claims  are  affected 
by  the  decree  in  such  a  suit,  it  is  because  they 
are  so  incorporated  in  the  rights  of  their  sov- 
ereign as  to  have  no  separate  or  independent 
existence.  She  is  the  representative  of  all  the 
proprietary  rights  and  interests  of  her  people 
10  their  contest  with  another  sovereign.  This 
United  States,  in  resigning  their  lovereigoty 
over  the  Territory  of  Florida  to  the  people,  and 
by  recognizing  tbeir  government,  relinquished 
their  aatnorily  over  this  controversy,  and  con- 
sented that  their  proprietary  claims  to  the  waste 
and  unappropriated  lands  should  abide  the 
issue  to  which  the  State,  in  her  wisdom  and 
fidelity,  should  attain.  This  sovereign  control 
of  Florida  was  modified  upon  her  accession  to 
the  Union.  After  this,  if  the  controversy  was 
settled  by  negotiation  and  compact,  the  consent 
of  Congress  was  necessary  to  its  binding  opera- 
tion, as  in  other  cases  of  compact.  If  it  was 
settled  contradictorily,  then  this  tribunal  was 
appointed  to  make  the  determination. 

Nor  do  I  perceive  that  the  Executive  Depart- 
ment has  an^  title  to  disturb  the  parties  or 
the  court,  with  the  expression  of  anxieties  or 
apprehensions  that  this  court  will  be  allured 
to  perform  what  Congress  alone  may  do,  or 
tbat  these  constitutional  conditions  will  not 
he  honorably  fulfilled.  The  existence  of  this 
Federal  government  in  its  whole  extent  is 
a  testimonial  to  the  magnanimous  and  disin- 
terested polity  of  the  States  of  the  Union ;  nor 
is  the  concession  which  submits  to  a  tribunal  of 
justice  the  peaceful  and  rational  adjustment  of 
the  controversies  between  the  sovereign  States 
the  least  weighty  of  the  proofs  of  those 
dispositions.  It  seems  to  me  that  it  is  the  duty 
of  this  court  to  come  to  the  exercise  of  the 
jurisdiction  the  States  have  conferred  in  the 
sunc  spirit;  to  exercise  it  according  to  the  let- 
ter of  their  submission;  to  exclude  from  it 
•nspicion,  lealousies,  inteiventions  from  any 
tmhority,  but  to  meet  the  parties  to  the  con- 
troversy with  confidence. 
I«  17  How. 


Dissenting  from  every  part  of  the  order,  I 
have  filed  the  rpasons  for  the  dissent. 

Mr.  Jtutiee  Cartia,  dissenting: 

It  is  in  accordance  with  natural  justice,  and 
with  a  principle  of  jurisprudence,  that  no  one 
should  be  affected  by-  a  judgment  or  decree 
without  an  opportunity  to  present  to  the  court, 
either  by  himself  or  his  lawful  representative  in 
some  regular  and  legal  course,  his  allegations 
and  proofs,  and  to  be  heard  thereon;  and 
therefore,  I  should  have  assented  to  the  appli- 
cation of  the  Attomey-Oeneral  in  this  case,  and 
would  willingly  concur  with  a  majority  of  the 
court  in  the  order  they  direct  to  be  entered,  if 
I  did  not  find  it  to  be  subject  to  objections  too 
grave  ibr  me  to  disregaitl,  and  which  careful 
reflection,  even  under  the  influence  of  the 
great  respect  I  feel  for  the  opinions  of  my 
brethren,  has  not  enabled  me  to  overcome. 

I  will  stale,  as  briefly  as  I  can,  what  these 
objections  are.  In  doing  so,  I  shall  first  examine 
the  nature  and  effect  of  the  application  of  the 
Attorney- General,  to  see  whether  it  is  in  the 
power  of  the  court  to  grant  it,  as  made;  and  I 
will  then  consider  whether  the  order  directed 
by  the  court  is  subject  to  the  same  difficulties 
in  part  or  in  whole. 

That  application  is,  in  substance,  an  exoffieio 
information,  in  which  the  Attorney-General  of 
the  United  States  informs  this  court  of  the 
pendency  of  a  suit  here  by  the  State  of  Florida 
against  the  State  of  Georgia,  wherein  there  is 
in  controversy  a  portion  of  the  boundary  line 
between  those  States;  that  it  appears  from  an 
inspection  of  the  bill  of  the  State  of  Florida, 
and  of  the  answer  of  the  State  of  Georgia, 
that,  if  the  pretensions  of  the  State  of  Georgia 
shall  be  sustained  by  this  court,  the  boundary 
line  in  controversy  will  be  so  run  as  to  include 
within  the  territorial  limits  of  that  State  a  tract 
of  land  of  about  twelve  hundred  thousand 
acres,  which  have  been  considered  and  treated 
heretofore  as  public  domain  of  the  United 
States,  and  surveyed  as  such,  and  much  of 
which  has  been  sold  and  granted  by  the  United 
States,  as  being  part  of  the  territory  of  East 
Florida,  acquired  from  Spain. 

In  support  of  this  information,  the  Attorney- 
General  has  filed  certain  documents  and  a 
map:  and  he  prays  that,  in  consideration  of 
the  interest  and  concern  of  the  United  States, 
he  may  be  permitted  to  appear  in  the  case,  and 
be  heard  in  behalf  of  the  United  States,  in  such 
time  and  form  as  the  court  shall  order. 

The  case  to  which  this  information  relates, 
now  stands  on  the  original  docket  of  this  court, 
upon  a  bill  filed  by  the  State  of  Florida  and  an 
answer  by  the  State  of  Georgia.  No  replica- 
tion had  been  put  in,  and  of  course,  no  proofs 
taken. 

It  is  quite  apparent,  therefore,  since  the  case 
is  not  now  in  a  condition  to  be  brought  to  a 
hearing,  and  since  much  time  must  necessarily 
elapse,  considering  the  course  of  the  court  and 
the  nature  of  the  controversy  and  the  charac- 
ter of  the  parties,  before  it  can  be  put  into  a 
state  to  he  heard, that  this  application  of  the  At- 
torney-General is  not  designed  merely  to  obtain 
the  privilege  of  takine  part  in  the  hearing  of 
the  cause,  Dy  making  an  argument  at  the  bar, 
upon  the  pleading  and  proofs  as  they  may  ex- 
ist when  the  cause  may  be  set  for  hearing,  if 
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that  time  shall  ever  arrive.  It  seems  to  me  not 
consistent  with  that  respect  which  is  due  to  the 
Attorney-General,  to  suppose  that  he  has  caused 
the  States  of  Florida  and  G^rgia,  by  their 
counsel,  to  appear  here,  and  has  called  on  the 
court  to  listen  to  and  consider  elaborate  and 
learned  arguments  upon  questions  of  constitu- 
tional law  and  general  jurisprudence,  merely 
to  present  the  question  whether,  in  the  contin- 

fency  that  this  case  should,  at  some  future  day, 
e  brought  to  a  hearing,  and  in  the  event  that, 
at  that  time,  the  interest  of  the  Lnited  States 
should  remain  as  it  is  now  alleged  to  be — the 
court  would  hear  the  law  oflScer  of  the  United 
States,  in  support  of  its  interests. 

Courts  of  justice  make  orders  and  decrees 
upon  actually  existing  states  of  fact,  not  upon 
what  may  possibly  occur  at  some  period  in  the 
future.  And  this  obvious  dictate  of  ordinary 
prudence  is  rigidly  obeyed  by  courts  of  equity, 
when  acting  on  subjects  like  that  now  before 
the  court. 

In  England,  the  sovereign  has  a  great  num- 
ber and  variety  of  interests  and  rights  which 
may  be  affected  by  decrees  of  courts  of  equity. 
As  will  be  more  fully  stated  hereafter,  the  At- 
torney-Oeoeral  represents  the  Crown  in  respect 
of  those  rights,  and  no  decree  affecting  them 
iS  made  until  be  has  had  opportunity  to  be- 
come a  party  to  the  suit.  But  the  question, 
whether  he  is  a  necessary  partv,  is  raised  in  the 
same  way,  and  at  the  same  time,  as  the  ques- 
tion whether  a  private  person  is  a  necessary 
party.  And,  I  believe,  we  should  search  in 
vain  for  an  instance  in  which  any  court  had 
made  an  order  in  a  cause,  before  it  was  at  is- 
sue, that.  If  it  should  come  to  a  hearing  the 
Attorney-General  should  be  heard  at  the  bar. 

I  have  made  these  observations  concerning 
the  nature  and  objects  of  this  application,  be- 
cause the  information  does  not  speclfy,or  in  any 
way  indicate,  what  particular  order  it  is  desired 
the  court  should  pass.  If  I  felt  at  liberty  to 
understand  it  simply  as  an  application  to  be 
heard  at  the  bar,  by  way  of  argument  on  the 
pleadings  and  proofs  of  the  complainant  and 
the  defendant,  I  should  think  the  proper  an- 
swer would  be,  that  the  court  would  advise 
thereon  when  it  was  made  reasonably  certain 
that  the  cause  would  be  heard.  But  I  am  not 
at  liberty  so  to  view  this  information,  not  only 
for  the  reasons  I  have  suggested,  but  because 
the  Attornev-General,  with  becoming  frank- 
nes,  has  declared,  both  orally  at  the  bar,  and 
in  bis  printed  brief,  that  what  he  desires  passes 
far  beyond  this.  He  has  thus  made  known  to 
the  court  that  he  seeks  to  intervene  in  the  cause 
in  behalf  of  the  United  States;  and  he  has  ex- 
plained his  understanding  of  the  term  interven- 
tion, and  of  the  effect  of  an  order  of  the  court 
allowing  it,  to  be,  that  he  is  to  come  into  the 
cause  "  not  in  subordination  to  the  mode  of 
conducting  the  complaint  or  defense  adopted 
by  one  State  or  by  the  other,  nor  subject  to  the 
consequences  of  their  acts,  or  of  any  possible 
roispleJEkding,  insufficient  pleading,  omission  to 
plead,  or  admission  or  omission  of  fact,  by  ei- 
ther or  both ;  but  free  to  co-operate  with  or  op- 
pose either  or  both,  and  to  bring  forth  all  the 
points  of  the  case  according  to  his  own  judg- 
ment, whether  as  to  the  law  or  the  facts;  for 
ex  facto  oritur  jut." 

Can  this,  or  anything  like  this,  be  allowed, 
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oon8i8t«>ntly  with  the  Constitution  and  laws  of 
the  United  States? 

In  answering  this  inquiry  it  is  necessary  to 
determine  what  would  be  the  relation  of  the 
United  States  to  this  controversy  if  the  Attor- 
ney-General were  thus  admitted.  In  mv  opin- 
ion, they  would  thus  become  substantially  and 
really  a  party  to  the  controversy.  I  say  sub- 
stantially and  really  a  party,  for  I  quite  agree 
with  the  majority  of  the  court  in  thinking  that 
this  question  is  not  to  be  decided  accordmg  to 
any  strict  technical  rules,  or  even  viewed  solely 
by  the  light  which  they  impart.  As  I  consider 
it,  the  question  is  one  of  constitutional  law;  and 
though  the  Constitution  was  framed  and  ia- 
tended  to  operate  in  connection  with  those  sys- 
tems of  law  and  equity  existing  in  our  country 
at  the  time  of  its  adoption,  and  many  terms  in 
it  can  be  correctly  understood  only  by  resort- 
ing to  the  interpretation  of  those  terms  in  those 
bodies  of  law,  yet  I  concede, that  in  examining 
this  question,  we  are  to  look  to  the  substance 
and  nature  of  the  relation  to -the  suit,  and  not 
merely  to  forms  and  names;  and  therefore,  I 
have  inquired  whether.if  the  Attorney-General 
be  admitted  on  the  record  in  accordance  with 
the  prayer  of  his  information,  the  United  States 
will  be  substantially  and  really  a  party  to  this 
suit.  And,  in  the  first  place,  I  think  there 
can  be  no  substantial  distinction  in  this  matter 
between  the  United  States  and  the  Attorney- 
General.  If  what  is  done  is  sufficient  to  make 
him  a  party,  the  United  States  is,  in  substance 
and  in  legal  effect,  a  party.  The  rights  and 
interests  which  he  brings  before  the  court  are 
the  rights  and  interests  of  the  United  Slates. 
He  presents  those  rights  and  interests,  not  as  a 
trustee  in  whom  they  are  vested;  not  as  specially 
empowered  by  law  to  sue  in  his  own  name  for 
the  recovery  of  something  belonging  to  the 
government;  but  he  acts  simply  as  an  attorney 
and  counselor  at  law. 

The  Postmaster-General  is  empowered  by 
law  to  bring  suits  in  his  own  name,  in  the 
courts  of  the  United  States,  upon  contracts 
made  with  him  as  the  head  of  a  department; 
and  the  United  States,  though  exclusively  in- 
terested, is  not  deemed  a  party  to  the  contro- 
versy. OOorn.  V.  The  Bank  of  the  U.  S.,9 
Wh.,  855.  So  an  executor  or  administrator, 
though  he  may  have  no  beneficial  interest  in 
the  cause  of  action  is  deemed  the  party  to  the 
suit  for  the  purpose  of  jurisdiction.  4Ct.,  808; 
8  Wh.,  668;  12  Pet.,  171.  iBut,  in  these  and 
similar  cases,  the  officer  or  executor  has,  by 
law,  the  legal  right  of  action  vested  in  him. 

On  the  other  hand,  it  has  been  repeatedly 
decided,  that  where  a  law  required  a  bond  to 
be  taken  in  the  name  of  a  public  officer,  but 
for  the  benefit  of  individuals,  as  in  a  case  of 
sheriff's  bonds,  the  person  for  whose  use  the 
suit  was  brought,  and  not  the  obligee  in  whose 
name  it  was  brought,  was  the  party  to  the 
suit,  within  the  meaning  of  the  Constitution. 
Browne  v.  Strode,  bCr.,  903;  McNutt\.  Bland, 
'i  How.,  1;  Huff  v.  Hutehiaton,  14  Hou., 
588. 

These  decisions  go  much  beyond  what  I 
maintain  in  this  case.  The  rights  and  interests 
which  the  Attorney- General  desires  to  assert  in 
this  case  are  in  no  manner  and  for  no  purpose 
vested  in  him,  any  more  than  the  rights  and 
interests  of  the  private  parties  litigating  in 
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court  are  vested  in  the  attorneys  and  counsel 
whose  names  are  on  the  docket,  or  who  argue 
the  causes  at  the  bar. 

He  is  not  what  was  termed  in  the  cases  of 
Browne  v.  Strode,  and  the  other  cases  just 
referred  to,  a  conduit,  through  wliom  the  rem- 
edy is  afforded  on  a  contract  made  in  his  name. 
He  is  simply  a  law  officer  of  the  government, 
empowered  to  act  for  the  United  States  in  this 
court.  In  such  a  case  it  does  not  seem  to  me  to 
admit  of  a  doubt,  that  whatever  is  done  by  him, 
though  in  liis  name,  will  be  done  by  the  United 
States. 

The  case  of  Oa.  ▼.  BraOtford,  i  Dall., 
402,  was  a  bill  by  "  His  Excellency,  Ed- 
ward Telfair.  Esquire,  (Jovernor  and  Com- 
mander-in-Chief in  and  over  the  State  of  Geor- 
gia, in  behalf  of  the  said  State."  The  juris- 
oiction  was  sustained,  as  of  a  suit  by  the  State, 
and  an  injunction  granted  and  a  trial  had  at 
the  bar  of  this  court.  (4  Dall.,  1.)  Yet,  to  give 
the  court  jurisdiction,  a  State  must  be  a  party 
on  the  record.  {Osborne  v.  The  Bank,  9Wh., 
738.)  In  this  case,  the  court  must  have  con- 
sidered the  State  was  made  a  party  on  the  rec- 
ord by  a  proceeding  in  its  bdialf  in  the  name 
of  its  chief  executive  magistrate.  So  it  was 
declared  by  the  court  in  the  case  of  The  Oov- 
emor  of  Oa.  v.  Madrazo,  1  Pet.,  122;  and 
in  this  last-mentioned  case  it  was  decided,  on 
great  considerations  and  after  examining  all 
the  previous  decision,  that  a  clain}  filed  by  the 
Governor  of  Georgia,  in  his  own  name  as  Gov- 
ernor, but  in  behalf  of  that  State,  made  the 
State  itself  a  party  to  the  record,  within  the 
meaning  of  the  donstilution  and  laws  of  the 
United  States. 

In  Benton,  Dittrict  Attorney  of  the  XT.  8. 
for  the  N-mhem  But.  of  JV.  Y.,  v.  Woolsey 
tt  al.,  12  Pet.,  27,  the  District  Attorney  of 
the  United  States  for  the  Northern  District  of 
Mew  Yoric  had  filed  an  information  in  his  own 
name  to  foreclose  a  mortgage  belonging  to  the 
United  States.  The  case  came  to  this  court  by 
appeal.  In  delivering  the  opinion  of  the  court, 
Mr.  Chief  Justice  Taney  said:  "Some  doubts 
were  at  first  entertained  by  the  court  whether 
this  proceeding  could  be  sustained  in  the  form 
adopted  by  the  District  Attorney.  It  is  a  bill 
of  information  and  complaint  in  the  name  of 
the  District  Attorney,  in  behalf  of  the  United 
States.  But  upon  carefully  examining  the  bill, 
it  appears  to  be,  in  substance,  a  proceeding  by 
the  United  States,  although  in  form  it  is  in  the 
name  of  the  officer.  And  we  find  that  this  form 
of  proceeding  in  such  cases  has  lieen  for  a  long 
time  used  without  objection  in  the  courts  of 
the  United  States,  held  in  the  State  of  New 
Tork;and  was  doubtless  borrowed  from  the 
form  used  in  analogous  cases  in  the  courts  of 
the  State,  where  the  State  itself  was  the  plaint- 
iff in  the  suit.  No  objection  has  been  made  to 
it,  either  in  the  court  below  or  in  this  court,  on 
the  part  of  the  defendants,  and  we  think  the 
United  States  may  be  considered  as  the  real 
party,  although,  in  form,  it  is  the  information 
and  complaint  of  the  District  Attorney.  But 
although  we  have  come  to  the  conclusion  that 
the  proceeding  is  valid  and  ou^ht  to  be  sus- 
tained by  the  court,  it  is  certainly  desirable 
that  'the  practice  should  be  uniform  in  the 
courts  of  the  United  States;  and  that,  in  all 
loiu  where  the  United  St«l«i>are  the  real  plaint- 
Bee  17  How. 


iffs,  the  proceedings  should  be  in  their  name, 
unless  it  is  otherwise  ordered  by'Act  of  Con- 


Now,  it  is  plain,  that  the  only  ground  upon 
which  this  proceeding  could  be  sustained 
as  within  the  jurisdiction  of  a  court  of  the 
United  States,  was,  that  an  information  by  a 
law  oflJcer  of  the  government  in  his  own  name 
as  such  officer,  but  asserting  rights  of  the 
United  States,  is  a  controversy  to  which  the 
United  States  is  a  party  within' the  meaning  of 
those  words  In  the  Constitution ;  for  it  was  only 
because  the  United  States  was  a  party  to  the 
controversy,  that  the  jurisdiction  attached.  It 
would  have  been  in  conformity  with  what  this 
decision  declares  to  be  the  correct  practice,  if 
this  information,  and  all  the  proceedings  which 
may  ensue  thereon,  were  to  be  in  the  name  of 
the  United  States;  but  it  is  also  in  conformity 
with  it  to  say,  that  though  in  the  name  of  the 
Attorney-General,  for  the  United  States,  the 
United  States  will  thereby  be  made  a  party  to 
this  controversy ;  provided  what  is  done  is  suf- 
ficient to  constitute  anyone  a  party  to  it.  It 
remains  to  inquire  whether  the  rights  and  priv- 
ileges claimed  by  the  Attorney-General  in  be- 
half of  the  United  States,  if  conceded,  will 
make  them  a  party  to  this  controversy. 

It  seems  to  me  somewhat  difficult  to  reason 
about  so  plain  a  proposition.  The  Attorney- 
General  has  already  filed  an  information,  al- 
leging the  interest  of  the  United  States,  and 
showing  what  it  is  and  how  it  arises.  If  an 
order  is  made  thereon,  allowing  him  to  appear 
and  support  those  allegations,  the  United  States 
will  appear,  on  the  record  asserting  their  in- 
terest in  this  controversy.  They  will  so  appear, 
that  they  may  enjoy  the  rights  of  a  party  to  be 
heard  by  proper  allegations  and  proofs,  and  by 
arguments  at  the  bar.  The  process  of  the  court 
must  be  accorded  to  them  to  obtain  their  proofs, 
in  those  modes  and  under  those  sanctions  ap- 
propriated exclusively  to  the  taking  of  evidence 
to  he  used  in  judicial  controversies.  They  are 
to  be  at  liberty  to  oppose  the  pretensions  of  the 
other  parties,  and  to  assert  and  maintain  their 
own,  in  a  regular  course  of  judicature;  and 
they,  in  common  with  the  others,  are  to  be 
bound  by  the  decree,  which  is  to  be  the  product 
of  their  allegations,  proofs  and  arguments,  as 
well  as  of  those  of  the  two  States  of  Florida 
and  Georgia. 

If  all  this  does  not  make  the  United  States  a 
party  to  this  controversy,  it  would  be  difBcult 
for  me  to  show  that  it  has  any  parties. 

Under  our  system  of  jurisprudence,  what 
constitutes  a  person  a  party  to  the  record?  Is  it 
not  sufficient,  if  it  appears  by  the  record  that 
he  had  a  direct  interest  in  the  subject  matter  of 
the  suit ;  that  he  placed  before  the  court,  in  his 
own  name,  and  not  in  the  name  of  another,  by 
some  appropriate  allegations,  his  claim  or  de- 
fense; that  he  introduced  legal  evidence  in 
support  of  that  claim  or  defense,  which  was 
beard  by  the  court;  that  he  was  heard  by 
his  counsel :  that  his  rights,  and  what  he  pre- 
sented to  the  court  in  support  of  them,  were 
taken  into  consideration  by  the  court  in  mak- 
ing a  decision ;  and  that  these  rights  were  in- 
tended to  be  bound,  and  in  point  of  law  are 
bound,  by  the  decree?  All  this  must  appear 
from  this  record,  if  the  United  States  be  al- 
lowed to  do  what  has  been  prayed  for. 
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The  Attorney-General,  in  hia  very  learned 
and  able  arf^ument,  has  referred  the  court  not 
only  to  the  practice  of  some  of  the  courts  of  En- 
gland, but  to  the  Boman  law,  and  to  the  modem 
civil  law  of  the  continent  of  Europe,  concern- 
ing intervention.  This  practice  differs,  in  de- 
tails, in  the  different  countries.  But  so  far  as 
I  have  been  able  to  examine,  a  third  person 
who  comes  in  after  the  Institution  of  a  suit,  to 
assert  a  right  of  bis  own  involved  in  the  con- 
troversy, is  considered  and  expressly  de- 
nominated a  party.  The  deflnition  given  in 
the  Code  of  Practice  of  Ijouisiana,  which  is 
substantially  borrowed  from  the  French  Code 
of  Procedure,  is:  "  An  intervention,  or  inter- 
pleader, is  a  demand  by  which  a  thu-d  person 
requires  to  be  permitted  to  become  a  party  in  a 
suit  between  other  persons,  either  by  joining  the 
plaintiff  in  claiming  the  same  thing,  or  some- 
thing connected  with  it,  or  by  uniting  wjith  the 
defendant  in  resisting  the  claims  of  the  plaint- 
iff; or  it  may  be  lawful  for  him,  where  his  in- 
terest requires  it,  to  oppose  both."  See,  also. 
Merlin,  Rep.,  vol.  16,  and  BeeueU,  voc.  Inter- 
vention,'Dalloy  Die,  s.  voce. 

The  English  law  is  equalljr  clear.  When  the 
Attorney-General  is  brought  into  a  suit  between 
third  persons  as  the  representative  of  the  Crown, 
and  to  protect  its  rights,  though  possessed  of 
some  privileges  which  do  not  belong  to  private 
persons,  he  is  not  onXj  called  a  party,  but  he 
ui  treateid  as  one.  He  is  attended  with  a  copy 
of  the  bill,  and  if  he  does  not  appear  it  is  con- 
sidered as  a  iiihil  dieit;  and  if  he  does  appear 
and  fails  to  answer  the  bill  is  taken  pro  eon^e»»o 
as  against  the  Crown.  1  Dan.  Ch.  Pr.,  169, 
170,  531,  548. 

Indeed,  I  am  not  aware  of  any  case,  either  in 
equity  or  admiralty,  or  at  law,  under  particular 
statutes,  in  which  a  third  person  who  inter- 
venes is  not  considered  and  called  a  party. 
The  ground  upon  which  a  decreets  r«rn  is  held 
to  bind  all  persons,  is,  that  every  one  having  an 
interest  has  a  right  to  make  himself  a  party  to 
the  cause,  and  tnat  the  seizure  or  arrest  of  the 
thing  gives  notice  to  all  concerned  of  the  pend- 
ency of  the  proceedings,  and  thus  enables  them 
to  become  parties.  In  Bote  v.  Himdy,  4  Cr., 
277.  Chief  Jtutice  Marshall  states  this  familiar 
rule:  "  Those  on  board  a  vessel  are  supposed 
to  represent  all  who  are  interested  in  it;  and  if 
placed  in  a  situation  which  enables  them  to  take 
notice  uf  any  proceedings  against  a  vessel  and 
cargo,  and  enables  them  to  assert  the  rights  of 
the  interested,  the  cause  is  considered  as  prop- 
erly heard,  and  all  concerned  are  parties  to  it." 

And  80  in  equity.  Those  who  come  in  even 
before  the  master,  are,  as  Lord  Kedesdale  says, 
(Mit.  PI.,  17»,  179),  considered  parties  to  the 
cause  in  the  subsequent  proceedings. 

With  great  respect  for  my  brethren,  I  cannot 
agree  that  the  reasons  advanced  by  them  why 
the  United  States  will  not  be  a  party  to  the  rec- 
ord are  Kufflciunt.  Those  reasons  I  understand 
lo  be,  that  no  decree  wilt  be  made  against  the 
United  Slates,  and  that  the  Attorney-Genera! 
will  not  be  allowed  to  interfere  in  way 
with  the  pleadings  or  proofs,  of  either  the  State 
of  Florida  or  Georgia.  As  to  the  first  of  these 
reasons,  it  is  certainly  true  that  no  decree  will 
be  made  against  the  United  States,  in  form,  or 
liy  name;  but,  if  1  uudcrslunU  the  opinion  of 
the  majority  of  my  brethren,  tbey  consider  u 
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I  do,  that  substance,  and  not  form,  is  to  be 
looked  lo  in  this  case ;  and  that  the  only  induce- 
ment for  allowing  the  United  States  to  be  heard 
is,  that,  from  the  nature  of  the  controversy,  all 
the  world  must  necessarily  be  precluded  bv  the 
decree  from  disputing  the  correctness  of  the 
line  of  boundary  fixed  by  it.  Whether  the 
United  States  shall  or  shall  not  be  named  in  the 
decree,  would  seem,  therefore,  to  be  formal 
rather  than  substantial,  since  their  rights  and 
duties  will  be  the  same,  whether  named  or  not. 
In  either  case,  the  decree  will  conclusively  op- 
erate thereon. 

And  as  to  the  other  reason.that  the  Attorney- 
General  is  net  to  be  allowed  to  interfere  with 
the  pleadinjts  or  evidence  of  the  States  of  Flori- 
da or  Georgia,  I  must  say.  with  deference  for 
the  better  opinion  of  my  brethren,  that  it  seems 
to  me  a  restriction  which,  while  it  still  leaves 
the  United  States  a  party  to  the  suit,  deprives 
them  of  some  of  the  rights  of  a  t>arty,  and  to 
that  extent  fails  to  carry  out  the  very  principle 
which  requires  them  to  be  heard  at  all. 

The  right  to  have  this  case  stated  by  Florida 
in  the  bill,  so  as  to  present  it  in  its  entire  sub- 
stance, Is  a  substantial  and  important  right  of 
the  United  States.  If  the  case  is  defectively  or 
untruly  stated  there,  the  decree  must  be  affect- 
ed thereby,  for  Georgia  has  the  right  to  insist 
that  the  decree  shall  conform  to  the  bill.  An 
explicit  and  full  answer  to  the  bill  is  also  ma- 
terial to  theUnited  States,  that  they  may  know 
what  is  to'  be  relied  on,  and  what  proofs 
and  arguments  are  necessary  to  be  adduced. 
The  power  to  cross-examine  witnesses,  and  to 
except  to  proofs  when  offered,  has  been  deemed 
essential  to  the  administration  of  justice.  I 
would  respectfully  ask,  upon  what  principle 
known  to  our  jurisprudence  are  the  United 
States  to  be  deprived  of  these  rights,  if  tbey 
are  admitted  at  all  to  contest  the  claims  of 
Georgia?  If  both  Florida  and  Georgia  may 
cross-examine  the  witnesses  of  the  United 
States,  and  except  to  their  proofs,  what  instrin- 
sic  property  or  judicial  reason  can  there  be, 
why  the  latter  may  not  cross-examine  the  wit- 
nesses and  except 'to  the  proofs  of  the  formerT 

With  submission  to  a  majority  of  m^  brethren, 
I  irottfess  it  seems  to  me,  that  to  deprive  a  party 
of  some  rights  which  under  all  syi<tcms  of  law 
known  to  us,  are  deemed  essential,  while  other 
rights  are  allowed  to  him  which  can  be  conceded 
only  a  party  to  the  controversy,  proves  the 
embarrassment  which  was  felt  in  carrying  out 
the  idea  of  making  him  a  party,  but  docs  not 
overcome  the  difllculty  or  even  avoid  it.  It 
appears  to  me  to  declare,  in  effect,  justice  re- 
quires that  you  should  be  admitted  as  a  party 
on  this  record ;  but.  iu  order  lo  make  some  dis- 
tinction between  yourself  and  other  parties, 
you  shall  not  enjoy  all  the  rights  of  a  party; 
and  the  particular  rights  which  you  arc  not  to 
enjoy  are  the  power  of  excepting  lo  the  plead- 
ings and  proofs  of  the  other  parties. 

This  is  not  satisfactory  lo  my  mind.  Whether 
I  consider  only  the  substantial  relations  of  the 
United  States  to  the  controversy,  of  the  anal 
ogous  provisions  of  positive  or  customary  law 
iu  our  own  and  other  countries,  I  cannot  avoid 
the  conclusion  that  if  I  hey  arc  admitted  npoa 
this  reconi  to  a<>Kerl  their  rights — to  show* what 
they  are,  and  bow  they  ore  involved  in  this  con- 
troversy ;  to  maintain  them  in  the  regular  coarse 
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of  judicature,  by  aUegation,  proof  and  arj^u- 
meot,  against  tlie  State  of  Qeorgia;  td  have  the 
process  of  the  court 'to  enable  them  to  do  so;  to 
profit  by  the  decree  if  favorable,  to  lose  by  it  if 
adverse — they  are  a  party  to  this  controversy, 
within  the  meaning  of  the  Constitution  of  the 
United  6tates.  And  this  raises  the  question, 
which  in  my  opinion  is  a  very  grave  one,  wheth- 
er the  Constitution  permits  the  United  States 
to  become  a  party  to  a  controversy  between 
two  States  In  this  court. 

The  judicial  power  of  the  United  States  ex- 
tends, among  other  things,  to  controversies  to 
which  the  United  States  shall  be  a  party — to 
controversies  between  two  or  more  States — be- 
tween a  State  and  citizens  of  other  States  or  of 
foreign  States,  where  the  State  commences  the 
suit,  and  between  a  State  and  foreign  States. 

In  distributing  tius  Jurisdiction, the  Constitu- 
tion has  provided  that,  in  all  cases  in  which  9, 
State  shall  be  a  party,  the  Supreme  Court  shall 
have  original  jurisdiction.  In  all  other  cases 
before  mentioned,  the  Supreme  Court  shall 
liave  appellate  jurisdiction.  One  of  the  other 
cases  before  mentioned  is  a  controversy  to 
which  the  United  States  is  a  party. 

I  am  not  aware  that  any  doubt  has  ever  been 
entertained  by  anyone  that  controversies  to 
which  the  United  States  are  a  party  come  un- 
der the  appellate  jurisdiction  of  this  court  in 
this  distribution  of  jurisdiction  by  the  Constitu- 
tion. Such  is  the  clear  meaning  of  the  words 
of  the  Constitution.  So  it  was  construed  by  the 
Congress  in  the  Judiciary  Act  of  1760,  which, 
by  the  llUi  section,  conferred  on  the  circuit 
oourU  jurisdiction  of  cases  in  whicluhe  United 
States  are  plaintiffs,  and  so  it  has  been  admin- 
istered to  this  day. 

There  was  a  case  of  the  0.  8.  v.  Tale  Todd, 
commenced  in  this  court  in  1794,  which  is  not 
reported,  but  it  is  stated  from  the  record,  by 
Mr.  CluefJutiiee  Taney,  in  a  note  to  the  case 
of  the  U.  S.  V.  FerrHra,  13  How.,  58.  Of  this 
case  the  note  says: 

"The  case  of  TdU  Todd  was  docketed  by 
consent  in  the  Supreme  Court,  and  the  court 
appears  to  have  been  of  opinion  that  the  Act 
of  Congress  of  1798,  directing  the  Secretary  of 
War  and  the  Attorney-General  to  take  their 
opinion  upon  the  questiotf,  gave  them  original 
jurisdiction.  In  the  early  days  of  the  govern- 
ment, the  right  of  Congress  to  give  origmal  ju- 
riidiction  to  the  Supreme  Court,  in  cases  not 
enumerated  in  the  Constitution,  was  raaia- 
ttined  by  many  jurists,  and  seems  to  have 
been  entertained  by  the  learned  judges  who 
decided  Todd's  case.  But  discussion  and  more 
mature  examination  has  settled  the  question 
oliierwise;  and  it  has  long  been  the  established 
doctrine,  and  we  believe  now  assented  to  by 
all  who  have  examined  the  subject,  that  the 
original  jurisdiction  of  this  court  is  confined 
to  the  cases  specified  in  the  Constitution,  and 
that  Congress  cannot  enlarge  it.  In  all  other 
cases  its  power  must  be  iippellate." 

The  decision  of  this  court  in  Marbury  v. 
Maditon,  1  Or.,  187,  settled  this  construction 
of  the  Constitution ;  and,  as  stated  in  this  note, 
no  one  who  has  examined  the  subject  now 
questions  it. 

We  have,  then,  two  rules  given  by  the  Con- 
Kitutioo.  The  one,  that  if  a  State  be  a  party, 
tlii*  court  ih«U  bave  original  JuriadicUon;  the 
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other,  that  if  the  United  States  be  a  p>arty, 
this  court  shall  have  only  appellate  jurisdic- 
tion. And  we  are  as  clearly  prohibited  from 
taking  original  jurisdiction  of  a  controversy  to 
which  the  Unit^  States  is  a  party,  as  we  are 
commanded  to  take  it  if  a  State  be  a  party. 
Yet,  when  the  United  States  shall  have  been 
admitted  on  this  record  to  become  a  party  to 
this  controversy,  both  a  State  and  the  United 
States  will  be  parties  to  the  same  controversy. 
And  if  each  of  these  clauses  of  the  Constitu- 
tion is  to  have  its  literal  effect,  the  one  would 
require  and  the  other  prohibit  us  from  taking 
jurisdiction. 

I(  is  not  to  be  admitted  that  there  is  any  real 
conflict  between  those  clauses  of  the  Consti- 
tution, and  our  plain  duty  is  so  to  construe 
them  that  each  may  have  its  just  and  full 
effect.  This  is  attended  with  no  real  difficulty. 
When,  after  enumerating  the  several  distinct 
classes  of  cases  and  controversies  to  which  the 
judicial  power  of  the  United  States  shall  ex- 
tend, the  Constitution  proceeds  to  distribute 
that  power  between  the  supreme  and  inferior 
courts,  it  must  be  understood  as  referring, 
throughout,  to  the  classes  of  cases  before  enu- 
merated, as  distinct  from  each  other. 

And  when  it  says,  "  in  all  cases  in  which  a 
State  shall  be  a  party,  the  Supreme  Court 
shall  have  original  jurisdiction,"  it  means,  in 
all  the  cases  before  enumerated  in  which  a 
State  shall  be  a  party.  Indeed,  it  says  so  in 
express  terms,  when  it  speaks  of  the  other  cases 
where  appellate  jurisdiction  is  given. 

So  that  this  original  jurisdiction,  which  de- 
pends solely  on  the  character  of  the  parties,  is 
confined  to  the  cases  in  which  are  those  enu- 
merated parties,  and  those  only. 

It  is  true,  this  course  of  reasoning  leads 
necessarily  to  the  conclusion,  that  the  United 
States  cannot  be  a  party  to  a  judicial  contro- 
versy with  a  State,  in  any  court. 

But  this  practical  result  is  far  from  weaken- 
ing my  confidence  in  the  correctness  of  the 
reasoning  by  which  it  has  been  arrived  at. 
The  Constitution  of  the  United  States  substi- 
tuted a  government  acting  on  individuals,  in 
place  of  a  confederation  which  legislated  for 
the  States  in  their  collective  and  sovereign  ca- 
pacities. The  continued  existence  of  the 
States,  under  a  republican  form  of  government, 
is  made  essential  to  the  existence  of  the  na- 
tional government.  And  the  4th  section  of 
the  fourth  article  of  the  Constitution  pledges 
the  power  of  the  nation  to  guarantee  to  every 
State  a  republican  form  of  government;  to 
protect  each  against  invasion ;  and,  on  applica- 
cialion  of  its  Legislature  or  Executive,  against 
domestic  violence.  This  conservative  duty  of 
the  whole  towards  each  of  its  parts  forms  no 
exception  to  the  general  proposition,  that  the 
Constitution    confers    on    the    United    Slates 

gowers  to   govern  the  people,  and   not   the 
tates. 

There  is,  therefore,  nothing  in  the  general 
plan  of  the  Constitution,  or  in  the  nature  and 
objects  of  the  powers  it  confers,  or  in  the  rela- 
tions between  the  general  and  state  govern- 
ments, to  lead  us  to  expect  to  find  there  u  grant 
of  power  over  judicial  controversies  between 
the  government  of  the  Union  and  the  several 
States.  On  the  contrary,  the  agency  uf  courts 
to  compel  the  Statea  to  obey  laws  of  the 
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Union,  or  to  concede  to  the  United  States  ita 
rights  or  claims,  would  naturally  be  deemed 
both  superfluous  and  impolitic;  superfluous,  be 
cause  the  States  can  act  only  through  individ- 
uals, who  are  directly  responsible,  iioth  civilly 
and  criminally,  to  the  laws  of  the  United 
States,  which  are  supreme,  and  in  the  courts 
of  the  United  States,  which  have  Jurisdiction 
to  enforce  all  laws  of  the  United  States,  and 
impolitic,  because  calculated  to  provoke  irri- 
tation and  resistance,  and  to  excite  jealousy 
and  alarm. 

It  must  be  remembered,  also,  that  a  State 
can  be  sued  only  by  its  own  consent.  This 
consent  has  been  given  in  the  Constitution; 
but  only  in  cases  having  such  parties  as  are 
there  described.  The  particular  character  of 
the  parties  to  the  controversy,  into  which  a 
State  has  consented  to  enter,  constitutes  not 
only  an  essential  element  in  that  consent,  but 
it  is  the  sole  description  of  what  is  agreed.to. 
The  State  of  Georgia  has  consented  to  be  sued 
by  one  or  more  States,  or  by  for  foreign  States, 
and  by  no  other  person  or  body  politic.  The 
State  of  Georgia  has  consented  to  stand  joined 
as  a  defendant  with  one  or  more  States,  or 
with  a  foreign  State,  and  with  citizens  or  sub- 
jects of  a  State  other  than  the  one  bringing 
the  suit,  but  with  no  other  person  or  tody 
politic.  Certainly  there  is  no  power  existing 
m  this  government  to  enlarge  that  consent  so 
as  to  embrace  in  it  anything  to  which  it  does 
not,  by  ita  terms,  extend. 

I  cannot  agree  that  because  the  State  of 
Cteorgia  consented  to  be  sued  by  the  State  of 
Florida,  Georgia  thereby  consented  to  the  in- 
troduction into  the  controversy  of  any  party 
whose  rights  were  so  involved  in  the  contro- 
versy, that  the  court  is  bound,  upon  principles 
of  natural  justice,  to  have  that  party  before 
the  court,  in  order  to  make  a  decree. 

In  the  first  place,  if  it  be  conceded  that  a 
third  party  not  capable  of  suing  a  State,  or  be- 
ing sued  by  one,  is  a  necessary  party  to  a  con- 
troversy between  two  States,  and  that  the  court 
cannot  make  a  decree  without  the  presence  of 
that  party,  it  would  seem  to  me  to  be  the  legit- 
imate inference,  that  in  such  a  case  the  States 
bad  not  consented  to  be  sued.  Having  con- 
sented to  be  sued,  in  controversies  having  cer- 
tain described  parties,  it  would  seem  Uiat  a 
controversy  which  couJd  not  be  carried  on  by 
them  was  not  one  to  wliich  the  consent  ap- 
plies. 

So  far  as  I  am  aware,  the  other  grants  of  ju- 
dicial power  by  the  Constitution,  which  depend 
on  the  character  of  the  parties,  have  been  so 
construed.  Has  it  ever  been  supposed  that  in- 
to a  suit  between  citizens  of  different  States  a 
third  party  not  competent  to  sue  or  be  sued, 
could  come  or  be  brought,  because  he  was  a 
necessary  party,  without  whose  presence  a  de- 
cree could  not  be  made?  Has  the  doctrine 
ever  been  advanced,  that  when  the  Constitu- 
tion gave  Jurisdiction  over  suits  between  citi- 
zens of  different  States,  it  thereby,  by  implica- 
tion, authorized  that  jurisdiction  to  be  extended 
80  as  to  embrace  every  person  whose  rights 
were  so  involved  in  the  controversy  that  the 
principles  of  natural  justice  required  him  to  be 
heard. 

Take  the  case  of  a  suit  between  a  citizen  of 
Florida  and  a  citizen  of  Oeorgia,  in  the  course 


of  wliich.it  appears  that  an  inhabitant  of  this 
District,  who  is  not  competent  to  sue  or  ca- 
pable of  being  sued,  has  such  an  interest  In 
the  controversy  that  the  court  can  make  no 
decree  between  the  parties  before  them  with- 
out affecting  that  interest;  has  it  ever  been  sup- 
posed that  there  was  any  implied  power  granted 
by  the  Constitution  and  the  11th  section  of 
the  Judiciary  Act  of  1789  to  make  him  a  party, 
or  has  the  conclusion  been  that  in  all  such 
cases  the  court  cannot  act  at  all?  The  latter, 
I  apprehend,  is  the  settled  conclusion.  The 
47th  rule  for  the  equity  practice  of  the  cir- 
cuit courts  provides,  that  if  persons  who  might 
otherwise  be  deemed  necessary  or  proper  par- 
ties to  the  suit  cannot  be  made  so.  because 
their  joinder  would  oust  the  jurisdiction  of  the 
court,  as  to  parties  before  the  court,  the  court 
nuy  in  its  discretion  proceed  in  the  cause  with- 
out making  such  persons  parties;  and  in  such 
cases  the  decree  shall  be  without  prejudice  to  the 
rights  of  the  absent  parties.  This  certainly 
assumes  that  there  is  no  implied  power,  arising 
out  of  the  necessity  of  the  case,  to  make  them 
parties,  or  to  bring  them  into  the  cause  so  as  to 
hear  and  bind  them  without  making  them 
parties.  Tlie  court  is  to  distribute  all  the  justice 
It  can  between  the  parties  over  whom  it  has 
jurisdiction;  but  if  it  can  do  nothing  without 
the  presence  of  a  necessary  party,  the  remc»dy 
is  not  to  bring  him  in,  or  allow  him  to  come  in, 
but  to  refuse  to  act,  and  leave  the  parties  to 
terminate  their  dispute  by  other  means.  This 
is  declared  by  ibis  court  in  Hagan  v.  Walher, 
14  How.,  86,  and  the  earlier  cases  lead  to  the 
same  conoluAion.  MumM  v.  Clarke's  Ex..  7 
Cr.,  98;  Camerony.  BoberU,  8  Wh.,  591;  Worm- 
ley  V.  Wormley,  8  Wh.,  451 ;  Cameai  v.  Sank*, 
10  Wh.,  188;  West  v.  iJandafl,  2  Mason,  195. 
196;  ShitMs  et  al.  v.  Barrow,  ante,  of  the 
present  term. 

It  is  true  there  is  a  class  of  cases  in  which 
this  court  has  decided  that  when  the  jurisdic- 
tion of  the  Circuit  Court,  by  reason  of  the 
character  of  the  parties,  has  once  attache(l,  it 
is  not  devested  by  one  of  the  parties  losing  the 
character  which  entitled  him  to  sue,  or  sub- 
jected him  to  be  sued  in  the  Circuit  Court,  or 
by  his  death  and  administration  being  granted 
to  a  citizen  who  would  not  have  been  com- 
petent to  sue;  and  further,  that  when  the  judg- 
ment operated  in  rem,  as  in  a  suit  in  ejectment, 
no  change  of  the  property,  pendente  tile,  could 
prevent  the  Circuit  Court  from  exercising  ita 
jurisdiction  over  its  own  execution.  The  cases 
of  Morgan'*  Heirs  v.  Morgan,  2  Wh.,  297; 
MoUan  v.  Torrance,  9  Wh.,  537.  are  of  the  first 
class.  It  was  there  held  that  a  change  of  dom- 
icil  did  not  defeat  the  jurisdiction  which  had 
once  attached.  In  the  case  of  Clarke  v.  Math- 
ewson,  12  Pet.,  164,  it  was  held  that  a  bill  of 
revivor  was  but  a  continuation  of  the  original 
suit,  and  that  the  jurisdiction  having  once  at- 
tached was  complete,  and  continued  to  enable 
the  court  to  adjudicate  on  thai  subject  matter. 
In  Dun  y.  Clarke,  8  Pet.,  1,  it  was  held  that 
the  Circuit  Court  had  jurisdiction  of  a  bill 
to  enjoin  the  levy  of  an  execution  on  a  judg- 
ment in  ejectment,  though  the  land  had  been 
devised  so  that  all  parties  were  citizens  of  the 
same  State. 

Tliis  was  upon  the  ground  that  the  devisee  of 
the  land  was  to  be  deemed  the  mere  reprMeo- 
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tadre  of  the  plaintiff  in  the  judgment,  and  that 
at  to  liim  the  bill  was  not  an  original  suit,  but 
a  proceeding  on  the  equity  side  of  the  court,  to 
enable  the  court  to  cont'h)!  iU  own  execution ; 
and  according  to  the  case  of  Harru  v.  Harde- 
man, 14  How.,  884,  the  same  thing  might  haye 
been  done  upon  motion  on  the  law  side  of 
the  court,  fiut  .the  court  refused  to  take 
juriadiction  over  the  other  parties  to  the  bill 
who  had  an  interest  in  the  land,  or  to  decide 
the  merits  of  the  controversy,  and  confined  it 
Klf  to  staying  the  execution  of  the  judgment 
until  the  ments  could  be  investigated  in  a  suit 
in  a  state  court. 

It  will  be  seen,  I  think,  that  none  of  these 
cases  rest  at  all  on  the  ground  that  there  is 
jurisdiction  by  implication  over  a  third  party 
whose  rights  are  such  as  to  make  his  presence 
in  the  cause  necessary.  But  if  they  did,  they 
would  fall  far  short  of  proving  that  such  an 
implication  can  be  made  in  this  case.  The  Con- 
atitntion  is  merely  silent  concerning  the  intro- 
duction of  a  third  person,  not  competent  to  sue 
or  be  sued  in  the  courts  of  the  Union,  into  a 
suit  in  the  circuit  courts;  but  it  is  not  silent 
concerning  controversiee  to  which  the  United 
States  is  a  party.  It  declares,  in  effect,  that 
orer  such  controversies  this  court  shall  not 
have  originial  jurisdiction;  for  it  makes  its 
jurisdiction  over  such  controversies  appellate, 
and  tliis,  as  has  been  long  settled,  excludes  all 
original  jurisdiction  of  this  court  over  such 
controversies,  and  even  prevents  Congress  from 
conferring  it.  Marlniry  v.  Maditon,  1  Cr., 
187.  To  say  that  there  is  an  implication  that 
when  the  United  States  is  a  necessary  party  to 
an  original  suit  in  this  court,  they  can  become 
a  party  her«,  would  be,  in  my  opinion,  not 
only  an  extension  of  the  original  jurisdiction 
of  this  court  to  a  case  not  described  by  the 
Constitution  as  within  it,  but  to  a  party  as  to 
whom  we  are  expressly  forbidden  to  take  such 
jorisdiction. 

Nordo  I  And  in  the  nature  and  circumstances 
of  tliis  case  any  such  necessity  for  making  the 
United  States  a  party,  as  would  lay  a  founda- 
tion for  the  presumption  that  it  must  be  com- 
petent for  the  court,  and  consistent  with  the 
Constitution  and  laws,  to  allow  it  to  be  done. 
This  is  not  a  broad  question,  whether  in  the 
exerciae  of  the  original  jurisdiction  of  this 
court  we  are  obliged  to  exclude  all  third  par- 
ties, though  they  may  have  the  most  important 
rights  and  interests  necessarily  involved  in  the 
wit.  I  apprehend  no  such  question  arises 
bere.  I  do  not  doubt  that  m  an  original 
wit  in  equity  here,  between  two  States,  or  be- 
tween a  State  and  a  foreign  State,  or  between  a 
State ascompluinant  and mdividuals,  orin  asult 
alfecting  ambassadors,  other  public  ministers 
or  consuls,  any  necessary  party  may  be  brought 
in  who  is  competent  to  be  sued  by  the  plaintiff, 
or  to  sue  the  defendant  in  that  suit  in  this 
court.  Thus,  a  State  may  sue  here  other  States, 
foreign  States,  all  citizens  of  other  States  and 
of  foreign  States — and  this  I  believe  includes 
every  possible  party,  except  its  own  citizens  and 
inhabitants  of  this  District,  and  of  the  Ter- 
ritories— and  the  United  States.  Setting  aside 
reridentsof  this  District  and  of  the  Territories, 
who  cannot  be  deemed  of  great  moment  in  this 
particular  matter,  and  citizens  of  the  State 
Dtioging  the  suit,  whose  rights  the  Constitu- 
Vm  17  Uow. 


tion  evidently  considers  need  no  protection 
from  this  government,  the  practical  effect 
of  the  doctrine  I  maintain  will  be  found  to  be 
confined  to  the  United  States.  They  cannot  be 
made  a  party  to  such  a  suit;  and  in  my  judg- 
ment, it  is  in  accordance  with  the  whole  plan 
of  the  government,  as  well  as  with  the  partic- 
ular provisions  of  the  Constitution  concerning 
the  judicial  power,  that  they  should  not  be  able 
to  interpose  and  assume  an  adverse  position  to 
a  State,  in  a  judicial  controversy  in  this  court. 
Besides,  I  do  not  find  in  this  case  any  real  ne- 
cessity to  make  the  United  States  a  party,  ac- 
cording to  the  principles  of  equity  lawi  A. 
court  of  equity  generally  requires  all  persons 
who  have  an  interest  in  a  suit  to  be  made 
parties.  But  it  is  a  familiar  rule,  that  when  it 
is  impracticable  to  bring  before  the  court  all 
interested,  it  is  enough  to  make  such  parties 
as  have  a  common  interest  with  those  who  are 
absent.  In  such  a  case,  the  parties  who  are 
present  represent  the  rights  of  those  who  are 
absent,  and  the  court  proceeds  to  make  its  de- 
cree, binding  the  rights  of  the  absent  parlies, 
with  the  same  confidence  that  justice  is  done  as 
if  they  were  before  the  court.  Story's  Eq.  PI., 
97.  112. 

Now,  what  is  this  case?  The  interest  of 
Florida  and  that  of  the  United  States  are  iden- 
tical. That  interest  is,  to  have  the  boundary 
line  fixed  as  far  to  the  northward  as  the  proofs 
will  allow.  It  is  true,  that  what  Florida  seeks 
is  the  protection  of  its  rightful  jurisdiction  as 
a  sovereign  State;  and  what  the  United  States 
desire  is  the  protection  of  its  title  as  a  land- 
holder, and  as  the  grantor  of  lands  now  held 
b^  their  grantees.  But  both  the  political  juris- 
diction of  Florida,  and  the  title  of  the  United 
States  to  land  acquired  from  Spain,  being  co- 
extensive with  the  Territory  of  Florida,  these 
two  parties  have  a  common  interest  in  the  sub- 
ject matter  of  this  suit,  and  Florida  is,  in  the 
contemplation  of  a  court  of  equitv,  competent 
to  represent  the  interest  of  the  llnited  Stat«s, 
as  an  owner  of  land. 

This  would  certainly  be  true  in  the  case 
of  individual  parties,  and  in  my  opinion  the 
same  rule  applies  with  still  greater  force  to 
these  parties.  Florida  is  a  sovereign  State,  whose 
suit  must  be  conducted  according  to  the  will  of 
its  Legislature.  There  is  no  room  for  any  sus- 
picion of  any  unworthy  motives  or  conduct  in 
Its  management.  It  is  a  high  duty  of  that  State, 
which  it  owes  to  itself,  and  which  will  doubt- 
less be  discharged  to  vindicate  its  jurisdictional 
rights,  and  make  good  its  claims  to  all  the  ter- 
ritory which  comes  within  its  true  limits. 
Though  the  question  is  merely  where  a  line 
should  be  run,  that  line  carries  with  it  the  sov- 
ereignty and  territorial  jurisdiction  of  States. 

On  the  other  hand,  the  United  States  is  a 
landholder,  whose  title  may  be  affected  by 
running  the  line  in  one  place  rather  than  an- 
other. And  so  will  the  titles  of  hundreds  of 
other  landholders  in  this  Territory,  whose  in- 
terest is  precisely  the  same  as  that  of  the  United 
States,  in  kind,  though  not  in  amount.  To  say 
that  it  is  necessary  for  the  purposes  of  justice, 
that  the  United  States,  as  the  proprietor  of  lands, 
should  be  admitted  into  this  suit  to  take  care 
lest  the  State  oPFIorida  should  omit  something 
by  way  of  pleading  or  evidence,  seems  to  luu 
to  be  yielding  to  ao  Imaginary  neceasity  only. 
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It  is  not  alleged  that  the  United  StatA  has 
any  interest  in  this  controver^  except  as  an 
owner  or  grantor  of  land.  Unquestionably 
there  are  political  considerations,  affecting  the 
federal  relations  of  the  States,  and  connected 
with  the  extent  of  their  territory,  in  reference 
to  which  tho  United  States  has  a  direct  and  im- 
portant interest.  This  is  not  only  obvious  in  it- 
self, but  is  recognized  by  the  Constitution  in 
various  ways,  and  amongst  others,  by  the  pro- 
hibition of  the  States  to  make  any  compact 
without  the  consent  of  the  United  States.  But 
the  object  of  this  suit  is  not  to  change  the  lim- 
its or  territory  of  States,  but  to  ascertain  their 
true,  and  actual  boundary;  and  in  this  question 
the  United  States  has  no  interest, except  that  jus 
tlce  should  be  done:  an  interest  which  is  not  of  a 
character  to  warrant  the  ^vernment  in  inter- 
posing in  this  case  to  assist  in  securing  it,  any 
more  than  in  any  other  case  pending  in  this 
court.  It  is  suggested  that  the  counsel  for  the 
two  States  may  make  agreements  as  to  evi- 
dence, and  other  matters  respecting  the  suit, 
and  that  the  United  States  ought  to  be  a  party, 
in  order  to  supervise  such ;  but  it  seems  to  me 
that  if  this  were  a  sufflcient  reason  for  making 
the  United  States  a  party  in  this  case,  it  would 
apply  to  all  cases  between  two  States;  for  in  all 
cases  such  arrangements  are  as  likely  to  be 
made  as  in  this  one.  But  if  such  agreements 
of  counsel,  respecting  the  mode  of  conducting 
a  suit  between  two  States,  could  be  deemed 
compacts  between  those  States,  within  the 
restraining  clause  of  the  10th  section  of  the 
first  article  of  the  Constitution,  Congress, 
and  not  the  Attorney-General,  or  this  court, 
must  saction  them ;  and  there  does  not  seem  to 
be  any  satisfactory  reason  why  that  officer 
should  be  connected  with  the  subject  Any 
agreement  fixing  the  line  of  boundary,  made 
by  the  two  States  and  not  sanctioned  by  Con-, 
gress,  would  certainly  not  be  executed  by  this 
court,  which  is  to  decree  on  the  existing  rights 
of  the  parties,  and  not  upon  new  rights  cre- 
ated by  a  compact,  which  is  not  valid,  with- 
out the  assent  of  Congress. 

But,  if  the  objection  to  the  jurisdiction  could 
be  overcome,  I  should  still  be  of  opinion  that 
the  Attorney-General  has  not  authority  to  make 
the  United  States  a  parly  to  a  suit  in  this  court. 
That  officer  possesses  no  powers  derived  from 
.usage  or  implied  from  the  name  of  his  office. 
His  powers  are  coextensive  with  his  duly;  and 
that  is  defined  by  law  to  be,"  to  prosecute  and 
conduct  all  suits  in  the  Supreme  Court  in  which 
tlie  United  States  shall  be  concerned."  1  Stat, 
at  L.,  9'i.  It  belongs  to  Congress  alone  to  de- 
cide in  what  cases  the  United  States  may  be 
made  a  party  in  the  courts,  and  to  designate 
the  offlcerf  by  whom  they  be  made  a  party. 
This  power  Congress  has  exercised.  They  have 
conferred  upon  the  district  attorneys  power  to 
prosecute  all  delinquents  for  crimes  and  offenmss 
cognizable  under  the  authority  of  the  United 
States,  and  all  civil  actions  in  which  the  United 
States  shall  be  concerned.  1  Stat,  at  L.,  92. 
By  the  Act  of  May  29,  1880,  sec.  5  (4  Slat,  at 
L.,  41d),  the  Solicitor  of  the  Treasury  is  cm- 
powered  to  instruct  the  district  attorneys  in  all 
matters  and  proceedings  appertaining  to  suits 
in  which  the  United  States  are  a  party  or  inter- 
ested; and  by  the  lOih  section  of  the  same  Act, 
the  Attorney  General  is  to  advise  witb  and  di- 
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rect  the  Solicitor.  But  no  authority  is  conferred 
by  any  law,  upon  any  officer,  to  make  the 
United  States  a  party  to  any  suit,  except  as  a 
plaintiff  or  prosecutor.  If  the  United  States 
be  interested  in  a  suit  against  an  individual, 
and  he  thinks  fit  to  allow  the  law  officer  of  the 
United  States  to  prosecute  or  defend  in  his 
name,  I  know  of  no  objection  to  it.  and  it  is 
very  often  done.  It  may  be  suggested,  that  as 
the  line  of  boundary  will  be  fix^  by  the  final 
decree  in  this  case,  and  as  the  rights  of  the 
United  States  will  thereby  be  concluded,  it  can 
do  Ihem  no  injury,  but  may  be  beneficial  to 
them,  to  be  a  party  to  this  cause.  If  this  be  so. 
and  the  court  has  jurisdiction,  it  may  afford 
sufflcient  reason  why  Congress,  in  its  discretion, 
should  authorize  an  appearance  by  the  Attor- 
ney-General in  behalf  of  the  United  States;  but 
it  does  not  enlarge  the  power  of  that  ofllcer,  or 
enable  him  to  do  what,  in  my  opinion,  no  law 
has  conferred  on  him  power  to  do — to  make  the 
United  States  a  party  to  an  original  suit  in  this 
court. 

I  am  authorized  to  say  that  Mr.  Juttiee  Mc- 
Lean concurs  in  this  opinion. 

Ordered,  that  the  Attorney-General  have 
leave  to  adduce  evidence,  either  written  or 
parol,  and  to  examine  witnesses  and  file  their 
depositions,  in  order  to  establish  the  boundary 
claimed  by  the  United  States. 

Thb  State  op  Florida  ) 

*•  1 

The  State  or  Georou.  ) 

On  motions,  to  authorize  the  Attorney- Gen- 
eral to  take  testimony  on  behalf  of  P*Iorida; 
and  to  authorize  the  State  of  Georgia  t«  cause 
the  necessary  surveys  to  be  made. 

Messrs.  Weatcott  and  Johnaoiit  for  State 
of  Florida,  against  the  motion. 

Mr.  Ch^f  Justice  Taney  delivered  the 
opinion  of  the  court: 

The  court  have  considered  the  above  motions. 

The  motion  to  authorize  the  Attorney-Gen- 
eral of  the  United  States  to  take  testimony, 
and  to  conduct  the  proceedings  on  behalf 
of  Florida,  with  the  assent  of  the  State,  is 
refused.  Each  State  must  conduct  its  pro- 
ceedings for  itself.  Whatever  the  Attorney- 
General  docs  in  the  case  must  l>e  for  the  United 
Slatis,  and  in  the  name  of  the  United  Stales, 
and  with  reference  to  their  interest  or  duty 
in  this  controversy. 

The  motion  on  behalf  of  the  State  of  Georgia, 
to  appoint  one  or  more  persons  to  make  the 
necessary  surveys  and  to  report  their  opinion 
to  the  court,  is  also  overruled.  Each  parly  is 
at  liberty  to  cau»!  surveys  to  be  made,  and 
maps  prepared  and  filed,  by  such  person  as  the 
State  may  select,  or,  if  they  can  agree,  they 
may  jointly  appoint  one.  And  thpse  surveys 
and  maps,  and  the  proofs  applicable  to  them, 
will  be  examined  and  considered  by  the  court 
at  the  hearing,  with  the  other  testimony. 
But  the  court  do  not  deem  it  advisable  to  ap- 
point one  or  more  persons  to  make  these  sur- 
veys and  examinations,  as  officers  of  the  court; 
and. think  the  case  will  be  better  brought  be- 
fore them  by  leaving  each  Slate  to  act  for  itself. 

The  court,  therefore,  overrule  the  motions; 
and,  in  order  to  prepare  the  case  for  hearing, 
make  the  following  order: 

ft8  C.  S. 
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On  oonsiderotion  of  the  8everal  motions  filed 
yMterday  by  the  complainant's  counsel,  and  of 
the  arguments  of  counsel  thereupon  had,  as  well 
io  support  of  as  against  the  same,  it  is  ordered 
by  the  court  that  the  said  motions  be  and  they 
are  hereby  overruled.  And  it  is  further  now 
here  ordered  by  the  court,  that  the  said  parties 
io  said  cause  be  allowed  until  the  first  Monday 
of  December,  1855,  to  obtain,  take,  and  file 
the  testimony  and  proofs  by  said  parties  re- 
spectively to  be  adduced  and  given  in  evi- 
dence, on  the  hearing  of  said  cause;  and  that 
to  enable  said  parties  respectively  so  to  do, 
commissions,  in  the  usual  form,  be  issued  by 
the  clerk,  to  examine  witnesses,  upon  applica- 
tion of  either  party,  accompanied  by  interrog- 
atories, a  copy  whereof  has  been  served  upon 
the  adverse  party,  or  its  solicitor  or  counsel, 
twenty  days  previous  to  such  application,  in 
order  that  cross-interrogatories  may  be  filed 
within  said  twenty  days  oy  such  adverse  partv ; 
and  that  the  commissioner  of  commissioners  in 
each  instance,  if  not  agreed  upon  by  counsel  of 
the  respective  parties,  be  named  by  the  Chi^ 
JviHee  or  one  of  the  Associate  .Justices  of  this 
court;  and  that,  forthwith,  on  the  return  of 
aoy  commission  executed,  the  clerk  do  open 
and  file  the  same  and  cause  the  same  to  be 
printed  for  the  use  of  said  parties. 

And  also,  that  any  exceptions  to  testimony 
may  be  taken  at  the  final  hearing;  and  if  ex- 
ceptions be  then  taken  to  the  competency  of 
testimony,  which  the  opposite  party  can  remove 
by  further  proof,  the  court  will  reserve  the  de- 
cuioD,  and  give  time  to  the  party  to  produce  it. 

And  also,  that  said  cause  be  set  for  final  hear- 
ing on  the  bill,  answer,  replication,  exhibits, 
testimony  and  proofs,  so  adduced,  filed  and. 
admitted,  on  (he  second  Monday  of  January, 
1856.  unless  cause  be  then  shown  to  the  court 
for  the  continuance  thereof. 

From  the  minutes  of  March  4,  1873: 
On  motion  of  H.  P.  Farrow,  Att'y-Oen.  of 
Georgia,  it  is  ordered  by  the  court  that  this 
cause  be  dismissed  with  costs,  unless  cause  to 
the  contrary  be  shown  on  or  before  the  lUth  of 
April  next,  and  that  the  clerk  transmit  by  mail 
copies  of  this  order  to  the  Qovemor  and  Att'y- 
6<.n.  of  Florida  respectively. 

Cited-<  Wall.,  Ti ;  II  WaU.,  64 ;  I  McC,  MS. 


MART  LEWIS,  Administratrixof  Stbphbn  J. 

Lewis,  Deceased, 

». 

EDWARD  R.  BELL,  Assignee  of  I.  Bell,  Jr. 

(See  S.  C,  17  How.,  616-618.) 

AmgnmentcffUrtuit  brought — ehamperty — eon- 
•  tideraiion — astiffneeentitUd  to  money  recovered. 

There  la  no  principle  in  equity  which  prevents  a 
creditor  trom  aaslgnlnir  an  interest  in  a  debt  after 


institution  of  a  suit  therefor,  as  twiner  witUn  the 
Statntes  of  (}liamperty  and  Maintenance. 

Nor  will  the  want  or  a  full  money  consideration 
as  between  father  and  son,  and  brother  and  brother, 
subject  the  transaction  to  such  imputation,  with- 
out further  oroof. 

The  assignee  of  a  claim  ag-aln^t  Brazil,  who  pros- 
ecuted the  claim  to  a  final  recovery,is  entitled  to  the 
money  awarded  thereon,  the  asslgnmenc  being  ab- 
solute, on  ample  consideration,  and  there  being  no 
evldeaoe  of  a  secret  trust. 

Argued  Feb.  16. 1^5.      Decided  Mar.  6,  18SB. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Columbia. 

The  bill  in  this  case  was  filed  in  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Columbia,  by  the  appellee,  to  recover  the 
amount  by  a  certain  award. 

The  court  below  having  entered  a  decree  in 
favor  of  the  complainant  for  |11,551.94,  the 
defendant  took  an  appeal  to  this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Me»»r>.  Siunuel  Chilton  and  A.  H.  Law- 
rence, for  the  appellant: 

1.  The  proof  shows  that  the  assignment  from 
Lewis  to  Rell, if  ever  consummated,  was  designed 
and  understood  between  them  as  a  mere  secu- 
rity; that  said  assignment  consiituted  said  BpII 
a ;ua<i trustee;  that  he  could  not  assign  or  dele- 
gate his  trust,  and  in  any  event,  should  have 
been  made  a  party  to  the  suit. 

Hill  on  Trustees,  176;  Corbin  v.  Emmerton, 
10  Leigh,  663:  Harrington  v.  Long,  3MyI.  & 
K.,  592. 

3.  Edward  R.  Bell,  to  make  the  most  of  his 
title  under  the  assignment  from  his  brother, 
was  a  mere  volunteer,  and  therefore  not  entitled 
to  the  aid  of  a  court  of  equity. 

HUl  on  Trustees,  88,  84.  8.;,  and  448-9;  2 
Story  Eq.,  804,  sec.  1040:  Antrobu*  v.  Smith, 
18  Ves.,  »9;  Edwarda  v.  Jonei,  1  Myl.  &  C, 
386;  Meek  v.  KaltUwell,  Hare.,  ch.  474. 

8.  The  assignments  from  Isaac  Bell  to  Isaac 
Bell,  Jr.,  ana  from  the  latter  to  the  appellee, 
Edward  R.  Bell,  were  made  to  effect  a  conclu- 
sive and  fraudulent  arrangement  of  bringing  in 
said  Isaac  Bell  as  a  witness,  to  prove  a  claim  of 
his  own,  which  could  not  be  established  by 
other  testimony.  Such  a  purpose  is  in  fraud  of 
the  law,  against  public  policy,  defeats  the  ends 
of  jusdce,  tends  to  perpetuate  the  offenses  of 
champerty  and  maintenance;  a  thing  never  to 
be  aided  or  countenanced  by  a  court  of  equity. 

3  Story  Eq.,  pp.  811,  812,  sec.  1048,  note  8; 
Bolter  V.  Edmondt,  1  Young  «&  C.  Exch.,  481; 
Harrington  v.  Long,  2  Myl.  &  K.,  692;  Wood 
V.  Doanet,  18  Ves.,  120;  Post  v.  Af>er}/,  5  Watts 
&  8.,  509;  Lieper  v.  Peiree,  6  Watte  &  8.,  555; 
Cochran  v.  McTeague,  8  Watts  &  8.,  272. 

4.  The  claim  preferred  by  the  bill  is  a  stale 
demand  barred  by  (he  Statute  of  Limitations, 
uncertain,  not  bona  fide  ot  fc^nded  upon  valu- 
able consideration;  aud  in  flue,  is  wholly  desti- 
tute of  any  equilable  relief. 

,  Mr.  Joa.  H.  Bradley,  for  the  appellee: 
1.  Wliatever  interest  in  the  said  vessel  and 


Note— Chamixrtv,  what  it.  How  it  Mfert  from 
wUntenanee.    Purduue  of  land  in  niU. 

(Tbamperty  is  the  unlawful  maintenance  of  a  suit 
la  cooslderaitlon  uf  some  Imrgain  to  iiavo  part  of 
the  thing  in  dispute,  or  some  profit  out  of  it.  1 
HowkTF.  C.  C,  8*:  2  Inst..  208;  Co.  Lltt.,388  Ji; 
Brown  V.  Beaucbamp,  5  Mour.,416;  Key  v.  VatUer, 
IHam.,  lU:  Huai  v.  Larue,  4  Lltt.,41T;  Thurston 

8w  17  How, 


V.  Percival,  1  Pick.,  410 ;  Stanley  v.  Jones,  7  Blng., 
366;  Meek8  v.  Dewtwrry,  67  Oa.,  2H3. 

Maintenance  dltler!i  from  champerty  in  that  the 
latter  does  not  Involve  uuy  agreement  for  an  inter- 
est In  the  subject  matter.  Maiutonance  baa  been 
Raid  to  be  now  confined  to  cases  where  a  stranger 
having  no  interest  in  the  suit  improperly  and  for 
the  purpose  of  stirring  up  litigation  and  atrUe,  en- 
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cargo  was  lawfully  subject  to  the  disposal  of 
Lewis,  and  also  all  his  separate  property  on 
board  the  said  brig,  passed  by  the  assignment 
of  Oct.,  1828,  to  Isaac  Bell. 

2.  If  the  assignment  was  on  trust  to  secure 
debts  due  hj  Lewis  or  by  Porter,  or  by  both, 
to  Bell,  it  is  mcumbent  on  the  appellee  to  show 
the  payments  of  said  debts;  but  the  validity  of 
the  assignment  cannot  be  impeached  by  reason 
of  lapse  of  time,  or  any  defective  statement 
of  the  amount  of  debt. 

8.  The  case  is  free  from  any  infirmity  or 
taint  of  impurity  arising  from  the  original  as- 
signment or  the  conduct  of  any  of  the  assign- 
ees. 

2  Storv  £q.,  sees.  1049,  1050,  and  cases 
cited;  Uarringion  v.  iMng,  2  Myl.  &  K.,  592. 

Mr.  Juatiee  GMer  delivered  the  opinion  of 
the  court : 

The  subject  matter  in  dispute  in  this  case  is 
a  sum  of  money  in  the  hands  of  the  Secretary 
of  the  Treasury,  which  had  been  awarded  to 
the  appellant  by  the  Commissioner  appointed 
under  the  Act  of  C!ongress  to  adjust  claims 
under  the  Treaty  between  the  United  States 
and  Brazil.  Stephen  J.  Lewis,  deceased,  is  ad- 
mitted to  have  been  the  original  owner  of  the 
claim.  He  was  owner  of  one  fifth  of  the 
brig  Caspian,  which  was  illegally  seized  by 


the  Brazilian  squadron,  in  October,  1827, 
and  condemned.  Lewis  was  on  board  at  the 
time,  and  was  robbed  of  his  baggage  and  money 
to  the  extent  of  some  $4,0M.  The  whole 
amount  awarded  on  these  claims  of  Lewis  was 
$11,551. 

Isaac  Bell,  8r. ,  the  father  of  the  appellee,  had 
an  assignment  of  this  claim  from  Lewis,  by 
deed  of  assignment,  dated  November,  18M. 

The  claim  was  prosecuted  to  its  final  recov- 
ery in  1852,  by  Isaac  Bell.  But  having  in  the 
meanwhile  lost  or  mislaid  bis  original  deed  of 
assignment,  and  not  having  sufllcient  legal  proof 
of  Uie  copy,  the  Commissioner  awarded  the 
money  to  the  administratrix  of  Lewis. 

Isaac  Bell,  Sr.,  a8.signed  his  right  to  bis  son, 
Isaac  Bell,  Jfr.,  and  be  soon  after  assigned  to 
his  brother,  the  appellee,  who  instituted  this 
proceeding  in  the  Circuit  Court  of  the  District 
of  Columbia,  under  the  provisions  of  the  Act 
of  Congress  of  July  8.  1852. 

After  the  institution  of  this  suit,  the  original 
assignment  was  accidentally  discovered,  and 
has  Doen  satisfactorily  proved.  The  court  be- 
low awarded  the  money  to  the  complainant  be- 
low, and  the  administratrix  of  Lewis  has  taken 
this  appeal. 

The  objections  to  the  title  of  Edward  R.  Bell, 
as  champertous,  collusive  and  fraudulent,  and 
made  for  the  purpose  of  using  the  father  as  a 


courages  others  to  bring:  actions  or  to  make  defenses 
which  they  have  no  right  to  make.  Wheeler  v. 
Founds,  2t  Ala.,  172;  Luthrop  v.  Amherst  B'k.  9 
Heto.,  iS9;  Quigley  v.  Thompson,  83  Ind.,  817; 
Fliffbt  V.  Leman.,  4  Q.  a.  883 

Maintenance  is  the  generic  offense  of  which 
champerty  is  the  spedea.  Sedgwick  v.  Stanton,  U 
N.  Y.,  28«. 

It  Is  not  essential  to  the  offense  of  champerty 
that  a  suit  be  commenced  at  the  time  the  agree- 
ment Is  made.    Uust  v.  Larue,  1  Litt.,  ill. 

It  Is'not  maintenance  to  purchase  an  interest 
which  Is  the  subject  of  a  salt ;  but  if  tlie  purohaier 
gives  an  Indemnity  against  all  costs  incurred  or  to 
t>e  incurred  by  the  seller  lo  the  prosecution  of  the 
suit,  the  transaction  amounts  to  maintenanoe.  Har- 
rington V.  Long,  2  Myl.  &  K.,  EW. 

A  purchase  of  land  while  a  suit  concerning  the 
title  to  it  Is  pending,  if  made  with  knowledge  of 
the  suit,  Is  void  for  champerty  under  the  statute  of 
New  York.  Jackson  v.  KeTchum,  8  Johns.,  478 ; 
Jackson  v.  Andrews,  7  Wend.,  1G2;  Murray  v.  Bal- 
lou,  1  Johns.  Ch.,  673 ;  Murray  v.  Lylbum,  2  Johns. 
Ch..  444. 

If  a  person  sell  lands,  held  at  the  time  adversely 
to  him,  the  sale  Is  not  a  valid  consideration  for  the 
contract  to  pay  .the  purchase  money,  the  contract 
is  champertous  and  void,  on  general  prlncljples  of 
law  and  public  policy.  Monnot  v.  Uusson,  3  How. 
Pr.,  447;  King  v.  Gray,  6  Monr.,388 ;  Martin  v.  Pace, 
«  Blackf.,  99;  Brlndley  v.  Whiting,  6  Pick.,  35S; 
Whitaker  v.  Ck>ne  2  Johns.  Cas.,  68 ;  Loud  v.  Dar- 
ling, 7  Allen,  206 :  Gibson  V.  Shearer,  1  Murph.,  114; 
Tomb  V.  Sherwood,  13  Johns.,  289. 

There  must  be  knowledge  by  the  vendor  of  act- 
ual adverse  possession.  Leroy  v.  Veeder,  1  Johns. 
Ca)i.,4I7 ;  Cassedyv.  Jackson,  46  Miss.,  397 ;  Etherldge 
V.  Cromwell,  8  wend.,  829 ;  Sessions  v.  Heynolds,  7 
8m.&M..iel. 

A  devise  or  conveyance  between  near  relatles  of 
land  held  adversely  or  in  litigation  Is  good  and  not 
champertous.    Morris  v.  Henderson,  37  Mlsi.,  482. 

A  conveyance  by  one  out  of  possession  is  not 
champertous.    12  mob.  law.  (S.  C.i,  420. 

When  the  relation  of  landlord  and  tenant,  master 
and  servant,  exists,  or  when  the  acts  done  are  char- 
ity to  the  j)oor  or  In  lawful  exercise  of  the  legal 
profession,  there  will  be  no  unlawful  act  of  main- 
tenance. Thurston  v.  Perclval,  1  Pick.,  417;  Thal- 
himor  V.  Brlnkerhoff ,  2  C!ow.,  047;  Perlne  v.  Dunn, 
3  Johns.  Ch.,  508 ;  Findon  v.  Parker,  U  M.  &  W..  675 ; 
T  Jur.,  903;  12  L.  J.  Exch.,  444. 

So,  one  who  Is  of  kin  or  affinity  may  nssist  or  ap- 

{>ly  to  counsel  to  assist,  /d„  and  see  Baker  v.  Wbft- 
ng,  8  Sumn,,  176;  Master  v.  MUler,  4  Term,  880; 
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Gllleland  v.  Failing,  5  Denio,  S08 ;  Persse  v.  Perase, 
West,  MO ;  7  C.  &  F.,  279. 

The  fact  that  the  plaintiff  was  a  relation  of  the 
defendant  and  bad  some  collateral  Interest  In  the 
suit,  did  not  prevent  a  contract,  by  which  he  was  to 
receive  half  of  what  defendant  recovered,  t>elng 
champerty.  Hutlcy  v.  Hutley, 8  L.  K.  Q.  B.,  112 ;  42 
L.  J.  Q.  B..  62;  21  W.  H.,  479;  2il  L.  T.  N.  S.,  63. 

Contracts  founded  on  any  species  of  unlawful 
champerty  or  mnlntenance  are  void.  Champerty 
constitutes  a  complete  defense  to  a  contract  at 
law  or  in  equity.  Thompson  v.  Warren,  8  B.  Monr^ 
488;  Thurston  v.  Perceval,  1  Pick.,  415;  Burt  v. 
Place,  6  Cow.,  431;  lilann  v.  Falrchild,  2  Keyes, 
106;  S.  C.  3  Abb.  Ct.,  App.  Deo.,  163;  Martin  v. 
Clark,  8  K.  I.,  888. 

Contract  to  oollectanote  for  one  half  theamount 
collected  is  champertous  and  void.  Byrd  v.  Odem, 
9  Ala.,  765  ;  or  to  prosecutes  claim  against  the  gov- 
ernment for  a  share,  U  successful,  and  nothing,  if 
not.  Coquillard  v.  Bearss,  21  Ind.,  479 :  or  to  com- 
municate information  wblob  will  enable  a  person 
to  succeed  by  action  and  to  exert  iuiluence  in  pro- 
curing evidence  to  substantiate  the  claim  for  a  nor- 
tlon  of  the  sum  recovered.  Staley  v.  Jones,  7  Blng., 
369 ;  6  M.  &  P.,  193 ;  otherwise,  where  no  suit  was 
pending  and  tbere  was  no  stipulation  for  the  com- 
mencement of  any.  Sprye  v.  Porter,  2  El.  &  HI-  66 ; 
3  Jur.  N.  S.,  330 ;  26  L.  J.  Q.  B.,  64. 

A  fair  agreement  to  supply  funds  to  carry  on  a 
suit,  for  a  share  of  the  property,  if  recovered,  ought 
not  to  be  regarded  as  per  tt  opposed  to  public 
policy.  But  an  agreement  of  such  a  kind  ought  to  be 
carefully  watched,  and  when  extortionate,  uncon- 
scionable, or  made  for  improper  objects,  ought  to 
be  held  invalid.  Uam  Coomar  Coondoo  v.  Chunder 
Canto  Mookerjee,  2  L.  K.  App.  Cas.,  186. 

Tbe  reasons  for  a  law  against  champerty  and 
maintenance  do  not  exist  In  U.  S.  to  same  extent  as 
in  England.    Itoborts  v.  Cooi>er,  20  Hew.,  407. 

Tbe  common  law  on  that  subject  hft.x  not  heea 
generally  adopted  in  the  United  States.  Maybln  \'. 
Raymond,  4  Am.  I«w  Times  N.  8.,  21. 

It  does  not  exist  in  New  York  except  by  statute. 
Sedgwick  V.  Stanton,  14  N.  Y.,  289;  Zogbaum  v. 
Parker,  66  Barb.,  341 ;  Aff'd,  65  N.  Y.,  120. 

It  is  not  part  of  the  common  law  of  Connecticut. 
Richardson  v.  Rowland,  40  Conn.,  665:  see,  also, 
Danforth  v.  Strceter,  28  Vt.,  490 ;  Wright  v.  Meek,  3 
Iowa,  472. 

As  to  champerty  and  attorney's  compensation  con- 
tingent on  suooest  or  from  proceeds  of  suit ;  for  a 
Qxedsum,  ora  percentage.  Purcbaxe  of  interest 
In  the  suit  or  subject  of  Utlgation  by  attorney. 
Bee  note  to  McMlcken  v.  Perln,  U  How.,  607. 
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witness,  are  wholly  unsustained  by  any  evi- 
dence. 

There  is  no  principle  in  equity  which  pre- 
Tcnts  a  creditor  from  assigning  an  interest  in  a 
debt,  after  institution  of  a  suit  therefor,  as  be- 
ing within  the  statutes  against  cliamperty  and 
maintenance  (see  2  Story's  Eq.,  1049,  1054); 
nor  will  the  want  of  a  full  money  consideration, 
as  between  father  and  son,  and  brother  and 
broiher,  subject  the  transaction  to  such  impu- 
tation, without  further  proof.  The  father's 
testimony  was  not.  offered  by  the  appellee  in 
thU  case;  we  are  not,  therefore,  bound  to  notice 
the  question  of  its  admissibility,  or  the  policy  of 
permitting  assignments  for  the  purpose  of  mak- 
ing the  assignor  a  witness,  on  which  so  much 
of  the  argument  of  this  case  was  expended. 

It  is  contended,  also,  that  the  assignment 
^  Lewis  to  Bell,  Sr.,  is  not  absolute,  but  a  se- 
curity only,  of  some  debt  which  has  been  satis- 
fied; and  that  it  is  voluntary,  and  imports  a 
trust  between  the  partief . 

The  deed  of  assignment,  after  a  recital  of  the 
capture  of  the  brig  Caspian,  and  the  claim  pre- 
ferred by  the  American  Minister  at  Brazil,  on 
behalf  of  Lewis,  for  indemnity,  procMds  as 
follows: 

"  Now,  know  all  men  by  these  presents,  that 
the  said  Stephen  J.  I/ewis,  for  and  in  consider- 
ation of  the  sum  of  $1,  lawful  money  of  the 
United  States,  to  him  in  hand  paid  by  Isaac 
Bell,  of  the  City  of  New  York,  merchant,  the 
receipt  whereof  is  hereby  acknowledged,  and 
ilso  for  divers  other  gexxi  considerations  him 
thereunto  moving,  bath  granted,  bargained  and 
sold,  assigned,  transferred  and  set  over,  and  by 
these  presents  doth  grant,  bargain  and  sell,  as 
sign,  transfer  and  set  over  unto  the  said  Isaac 
Bell,  his  executors,  administrators  and  assigns, 
all  and  singular,  the  said  claim,  and  all  the  sum 
and  sums  of  money  that  may  be  recovered  or  re- 
ceived, of  and  from  the  said  Brazilian  govern- 
ment, or  of  and  from  whomsoever  it  may  con- 
cern, for  or  by  reason  of  the  said  illegal  capture, 
or  which  may  arise  from  the  proceeds  of  the 
said  brig  Caspian  and  cargo;  to  have  and  to 
hold  the  same  and  every  part  and  parcel  there- 
of, unto  him ,  the  said  Isaac  Bell,  his  executors, 
administrators  and  assigns,  forever,"  &c.,  &c. 
This  is  an  absolute  assignment  of  the  whole 
claim  of  Lewis  against  the  Brazilian  govern- 
ment. Besides  the  consideration  of  $1,  it  men- 
lions  "  divers  other  good  considerations,"  with- 
out specifying  them  particularly. 

The  bill  alleges  that  the  real  consideration 
was  a  large  indcDtedness  of  Lewis  to  Bell,  which 
was  never  paid,  Lewis  having  died  in  1844.  in- 
solvent. 'This  is  denied  by  tie  answer.  But 
the  evidence,  as  far  as  it  affects  the  point,  tends 
to  establish  the  correctness  of  the  allegations  of 
the  bill.  After  the  assignment,  Lewis  does  not 
appear  to  have  interfer«i  in  the  prosecution  of 
this  claim,  up  to  the  time  of  bis  death,  in  1844, 
nor  did  his  administratrix  set  up  a  claim  till  the 
noney  was  recovered  in  1852. 

In  December,  1828,  it  appears  that  Bell  trans- 
milied  this  assignment  to  his  agent  in  Buenos 
Ayers,  in  order  to  prosecute  the  claim,  alleging 
that  the  "assignment  was  made  by  Lewis,  in 
consequence  of  advances  made  to  him  in  the 
purchase  of  a  brig  and  cargo."  In  the  same 
year  he  wrote  to  the  Hon.  Henry  Clay,  incloe- 
mg  the  protest  of  Lewis,  in  order  that  our  gov- 
Bee  n  Bow. 


ernment  might  be  led  to  urge  the  payment  of 
his  claim,  and  alleging  as  the  reason  of  his 
interference,  that  Lewis  was  indebted  to  him  in 
the  sum  of  $15,000,  and  had  failed;  and  had 
therefore  made  him  the  assignment  now  in 
question.  In  a  letter  from  Sel\  to  Mr.  Cam- 
breling,  in  1830,  urging  bis  interference  in  be- 
half of  the  Lewis  claim.  Bell  assigns  as  the  rea- 
son for  his  request,  that  Lewis  haid  become  ia- 
debted  to  him,  and  had  no  other  means  of  pay- 
ment but  through  that  claim ;  and  to  confirm 
the  whole  matter  beyond  dispute,  the  counsel  of  • 
the  respondent  l)elow  (now  appellant)  read  in 
evidence  the  testimony  of  Isaac  Bell,  Sr.,  prov- 
ing the  assignment  to  have  been  made  in  con- 
sideration of  large  indebtedness,  by  Lewis,  to 
Bell,  and  that  Lewis  was  then  insolvent,  and 
continued  so  to  the  time  of  his  death.  By  their 
own  showing,  therefore,  there  is  ample  consid- 
eration for  the  assignment,  and  not  the  least 
evidence  of  a  secret  trust. 

The  decree  of  the  Circuit  Court  is,  therefore, 
affirmed. 

Decree  affirmed,  with  eoitt. 


JAMES  B.  PECK.  WILLIAM  HEILMAN, 
AND  EDWIN  FRESMUTH,  Owners  of  the 
Steamship  Colcmbus,  App'tt, 
«. 
JOHN  SANDERSON,  Libelant. 
(See  8.  C,  17  How.,  178-188.) 

GoOiiion — ettamer  and  taiUrig  i>ei$el — no  rule 
holdi  in  emergency . 

It  Isthe  creneral  rule  that  a  sallioK  vessel  should 
keep  her  course  when  approaohlnK  a  steamlxwt, 
and  It  Is  the  duty  of  the  latter  to  keep  out  of  her 
way. 

But  when  brought  suddenly  and  unexpectedly 
close  to  each  other,  and  the  ordinary  rules  will  not 
prevent  a  oollislon.  it  is  the  duty  at  each  to  act  ao- 
oordlnv  to  the  emer^ncy,  and  to  take  any  measure 
most  Ificely  to  attain  the  ol>]ect. 

In  such  case  it  Is  proper  for  the  steamer  to  atop 
her  engine  and  Imck. 

Case  decided  according  to  the  particular  facts, 
showlnir  no  fault  on  part  of  steamer. 

Argwd  Feb.  8, 1856.        Decided  Mar.  8,  185S. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
Pennsylvania. 

The  case  is  stated  by  the  court. 

Mertm.  Wain  and  F.  B.  Cuttlngt  for  the 
appellants: 

Whatever  may  be  the  duty  of  steamers  to- 
wards sailing  vessels,  the  latter  are  not  released 
from  their  obligations  to  preserve  proper  care, 
caution  and  skill.  They,  too,  have  reciprocal 
duties  to  fulfill. 

18  How.,  101;  6  N.  Y.  L.  Obs.,  202:  HurUy 
V.  Steamboat  New  Champion,  7  Jur.,  1094;  An- 
gell  on  Car.,  sec.  8,  pp.  648-650. 

Where  it  appears  that  one  of  the  vessels  neg- 
lected an  ordinary  and  proper  measure  of  pre- 
caution, the  burden  is  on  her  to  show  that  the 
collision  would  have  happened,  bad  she  per- 
formed her  duty. 

NOTK.— See  note  to  The  Catherine  v.  DIoUnaoD, 
17  How.,  170. 
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Waring  v.  Clarke,  6  How.,  466;  Ck^pp  v. 
Young,  6  Law  Rep.,  111. 

The  principle  oi  the  common  law,that  where 
there  has  been  mutual  negliMnce  on  both  iiides, 
the  negligence  of  each  having  contributed  to 
the  diisaster,  no  action  can  be  maintained,  is  in 
accord  with  sound  and  wholesome  principles  of 
public  policv. 

Many  eminent  jurists  have  considered  it  to 
be  equally  a  principle  of  maritime  law. 

8  Pard..  86. 

The  English  courts,  however,  and  many  of 
our  own  fudges,  have  adopted  the  rule  of  ap- 
portionment. 

Abbott  on  Ship. ,  288,  and  note*;  Angell  on 
Car.,  sees.. 684  to  641,  and  cases  there  cited. 

Mr.  Howard,  for  the  appellee : 

The  law  is  settled  that  the  steamer  should 
have  given  way;  she  did  not,  and  hence  did  not 
take  a  "proper  precaution."  The  schooner 
followed  the  rules  authorized  by  this  court  in 
10th  How.,  and  held  her  course,  thus  exercis- 
ingordinary  care. 

Bullock  V.  Steamboat  Laraa/r,  8  Law  Rep., 
275. 

As  to  the  duty  of  steam  vessels  to  give  way 
for  sailing  vessels,  see  Handaytydt  v.  Wilton, 
8  Car.  &  P.,  528;  The  Bote,  2  Wm.  Rob.,  1; 
Hawkins  v.  The  D.  &  0.  Steamboat  Co.,  3 
Wend.,  452;  Lowry  v.  Steamboat  Portland,  1 
Law  Rep.,  313;  Larkuood  etal.  v.  LasheU,  15 
Law  Rep.,  391;  Abb.  Sb.,  tit.  Collision. 

Mr.  CMefJiutiee  Taney  delivered  the  opin- 
ion of  the  court: 

This  case  arises  out  of  a  collision  between 
the  schooner  Mission,  of  Edenton,  in  North 
Carolina,  and  the  steamship  Columbus,  of 
Philadelphia.  The  schooner  sunk  immediate- 
ly, and  all  on  board  perished,  with  the  excep- 
tion of  Wilson  G.  Burgess,  a  seaman,  who  suc- 
ceeded in  getting  on  board  of  The  Columbus. 
The  libel  is  filed  by  the  owner  of  the  schooner, 
and  charges  that  the  collision  was  occasioned 
by  the  fault  of  the  steamship.  The  Circuit 
Court  sustained  the  libel,  and  directed  the  re- 
spondents to  pay  the  full  value  of  The  Mission 
and  her  cargo.  And  from  that  decree  this  ap- 
peal has  been  taken. 

The  only  witness  examined  by  the  libelant  is 
the  seaman  above  mentioned.  It  appears.from 
his  testimony  that  the  schooner  was  bound 
from  Rum  Key  to  Edenton,  with  a  cargo  of 
salt  and  some  specie.  The  crew  consisted  of 
the  captain,  one  mate,  two  able  and  one  ordi- 
nary seaman,  a  cook,  and  a  son  of  the  captain 
about  twelve  years  old.  About  12  o'clock  on 
the  night  of  the  collision.  Burgess,  and  a  sea- 
man named  Brown,  and  the  master,  came  from 
below,  it  being  their  watch  on  deck.  The 
master  soon  went  below  again,  and  remained 
there  till  after  the  collision,  leaving  no  one  on 
deck  but  the  two  seamen.  Brown  took  the 
wheel  and  Burgess  went  forward ;  and  at  two 
o'clock  in  the  morning.  Burgess  took  the  wheel 
and  Brown  went  forward.  Burgess  states  that 
it  was  a  pretty  clear  night,  with  a  moderate 
wind  from  northwest,  the  schooner  heading 
north  by  east.  The  sails  were  trimmed  flat  aft, 
and  the  schooner  was  as  close-hauled  to  the 
wind  as  she  could  be.  He  could  see  nothing 
on  the  larboard  side,  because  the  sails  inter- 
cepted his  view.    She  carried  no  lights. 


He  had  been  at  the  wheel  about  half  an  hour 
when  the  collision  took  place.  Be  beard  a 
heavy  crash ;  the  Wheel  turned,  flew  oat  of  bis 
hands,  and  knocked  him  down.  He  ran  for- 
ward, and  saw  a  large  vessel  into  them.  Her 
bowsprit  was  between  the  schooner's  Jib  and 
foremast,  and  extended  over  their  forecastle 
deck.  He  got  hold  of  the  bowsprit  shroud  and 
got  upon  her  deck.  The  schooner  went  down, 
and  the  rest  of  the  crew  perished. 

Burgess  states  that  he  neither  saw  nor  heard 
the  steamer  until  the  vessels  came  together. 
The  Columbus  was  on  the  larboard  side,  and  the 
sails  of  the  schooner  prevented  him  from  seeing 
her.  He  never  saw  or  heard  Brown  after  he 
went  forward,  and  he  gave  the  witness  no  no- 
tice of  the  approach  of  the  steamship. 

On  the  part  of  The  Columbus  several  witnecsoe 
were  examined,  and  among  them  the  mate, « 
seaman  stationed  on  the  lookout,  and  the  engin- 
eer. There  is  no  material  discrepancy  in  their 
testimony;  and  the  result  of  it  is  this: 

The  steamship  was  a  propeller,  and  a  regular 
packet  between  Philadelphia  and  Charleston. 
8he  was  on  her  voyage  from  the  former  place  to 
the  latter,  with  freight  and  passengers  on  board. 

On  the  night  of  ue  collision  it  was  the  mate's 
watch,  from  twelve  o'clock  to  four  o'clock  in 
the  morning.  He  came  from  below  at  twelve 
o'clock,  and  saw  that  his  men  were  keeping  a 
lookout  forward,  and  was  also  on  the  lookout 
himself.  The  wind  was  west-northwest,  vary- 
ing one  or  two  points,  and  the  steamer  was 
heading  southwest  and  going  at  the  rate  of 
about  eight  and  a  half  knots  an  hour.  There 
was  a  heavy  head  sea,  and  the  night  was  star- 
light, but  not  very  clear,  somewhat  hazy.  The 
ship  carried  a' signal  light  (a  globe  lamp),  such 
as  they  usually  carried,  which  was  burning, 
and  all  the  state-rooms  were  lighted.  These 
lights  could  be  seen  from  a  distance,  variously 
estimated  by  the  witnesses  from  one  to  five 
miles.  Her  usual  watch  were  on  deck;  two  of 
them  stationed  on  the  forecastle  deck  on  the 
lookout  for  Cape  Lookout  light,  the  ship  be- 
ing then  about  ten  miles  from  Cape  Lookout 
breakers,  and  on  soundings. 

The  Mission  was  first  seen  by  one  of  the  look- 
out, who  immediately  ran  aft  two  or  three 
steps,  and  sang  out,  "  vessel  right  ahead."  She 
was  then  at  a  distance  of  two  or  three  hundred 
vards.  And  on  such  a  night,  a  vessel  like  The 
Mission,  with  her  sails  hauled  flat  aft,  and  com- 
ing towards  The  Columbus,  edge  on.  and  with- 
out lights,  could  not  be  seen  at  a  greater  dis- 
tance. 

The  mate,  as  soon  as  the  lookout  cried  "  sail 
right  ahead,"  jumped  from  the  skylight,  or- 
dered the  engineer  to  stop  the  engine,  and  ran 
forward.  He  saw  The  Mission  a  point  or  a 
point  and  a  half  on  the  larboard  bow,  appar- 
ently standing  west  by  north,  distant,  as  be 
conjectured,  about  two  hundred  yards.  He 
could  not  see  her  very  plain,  her  sails  being 
presented  to  them  edgewise.  She  was  rather 
to  windward  of  the  steamship,  and  close  hauled. 
He  judged  that  he  could  not  clear  her  by  shift- 
ing the  helm,  and  he  ordered  the  engineer  to 
back.  The  orders  were  instantly  obeyed,  and 
The  Columbus  was  backing  when  the  collision 
took  place.  It  took  place  in  less  than  a  min- 
ute from  the  time  the  schooner  was  first  seen. 

The  witnesses  testify  that  when,  at  night,  the 
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lookout  cries  ont,  "  sail  ahead,"  it  is  the  duty 
and  practice  of  steam  vessels,  when  they  are 
uncertain  of  the  way  the  sail  is  standinf,  to  stop 
the  engine  and  back ;  and  it  is  not  usual  or  prop- 
er to  change  her  course  before  the  course  which 
the  other  vessel  is  steering  is  first  ascertained. 
And  among  the  witnesses  who  thus  testify  is  a 
seaman  who  has  been  a  pilot  in  the  Bay  of 
Delaware  many  years,  and  who  happened  to  be 
on  board  The  Columbus  as  a  passenger  when 
this  disaster  happened. 

Upon  this  statement  of  facts,  gathered  from 
the  testimony  on  both  sides,  we  see  no  just 
groand  for  imputing  this  unfortunate  collision 
to  negligence  or  want  of  skill  in  the  manage- 
ment of  The  Columbus.  She  was  well  lighted, 
and  could  be  seen  at  a  great  distance.  She  1\^ 
a  sufficient  lookout,  properly  stationed. 

But  it  is  said  it  was  a  starlight  night,  and  if 
the  lookout  had  been  watchful  The  Mission 
ought  to  have  been  seen  at  a  Greater  distance. 
Undoubtedly  there  are  nights  in  which  such  a 
vessel  might  be  seen  much  farther  off;  and  in 
the  night  of  which  we  are  speaking,  she  might 
have  oeen  seen  at  a  greater  distance,  if  the 
whole  breadth  of  her  sails  had  been  presented 
to  the  approaching  vessel.  But  there  are  nights 
which  may  properly  be  called  starlight,  wnen 
there  is  a  haze  on  the  surface  of  the  ocean 
which  obstructs  the  vision.  And  the  court  can- 
not undertake  to  say,  that  in  any  night,  when- 
ever the  stars  are  shining,  a  vessel  like  The 
Minion  may  be  seen  at  a  greater  distance  than 
two  or  three  hundred  yards,  although  she  is  ap- 
proaching head  on  with  her  sails  drawn  flat, 
and  without  a  light.  The  distance  must  de- 
pend on  the  state  of  the  atmosphere,  and  vary 
with  it.  And  no  one  can  know  or  form  a  safe 
opinion  as  to  the  distance  at  which  the  schoon- 
er Blight  have  I)een  seen,  on  the  night  of  which 
we  are  speaking,  unless  he  was  at  the  place  of 
collision  at  the  time  it  happened,  or  derives  his 
knowledge  from  persons  who  were  there.  And 
when  the  witnesses  on  board  The  Columbus  tes- 
tify that  she  could  not  be  seen  farther  off,  there 
is  no  reasonable  ground  for  doubting  the  truth 
of  their  testimony.  It  is  a  fact,  proved  by  eye- 
witnesses whose  testimony  is  not  impeached. 

Neither  can  the  order  to  stop  the  engine  and 
back,  instead  of  changing  the  course  of  the 
steamship,  be  regarded  as  a  fault.  It  would 
evidently  have  been  unwise  to  change  her 
course,  until  the  course  of  the  approacbhtg  ves- 
sel was  ascertained.  She  might  be  approach- 
ing at  an  angle  that  would  clear  the  steamship, 
and  a  change  in  the  course  of  the  latter  might 
prodace  a  collision  instead  of  preventing  it. 
And  stopping  the  engine  lessened  the  rapidity 
with  which  the  vessels  were  nearingeach  other, 
and  gained  time,  while  he  was  ascertaining  the 
distance  of  the  sail,  and  the  direction  in  which 
it  was  steering.  When  he  had  done  this,  if 
there  was  sufBcient  distance  between  them 
to  enable  him  to  avoid  her,  it  was  unquestiona- 
bly his  duty  to  change  the  course  of  The  Co- 
lumbus, and  allow  the  schooner  to  ^ss  on,  in- 
the  course  which  he  was  steering.  But,  in  his 
Judgmeut,  this  could  not  be  done. 

The  testimony  shows  that  he  was  an  esperi- 
need  and  trustworthy  seaman.  And  there  is 
no  evidence  to  impeach  the  correctness  of  his 
opinion  in  this  particular.  And  if  it  was  im- 
possible  to  avoid  the  schooner,  by  chanjpng  the 
See  17  How. 


course  of  his  vessel,  the  order  to  back  was  evi- 
dently judicious,  as  it  gave  more  space  for  the 
schooner  to  change  her  course,  and  thereby  es- 
cape the  impending  danj^r.  Her  course  could 
be  changed  in  a  much  shorter  space  than  that 
required  for  a  steamship  of  the  size  of  The  Co- 
lumbus. 

It  is,  without  doubt,  the  general  rule,  that  a 
sailing  vessel  should  keep  her  course  when  ap- 
proaching a  steamboat,  and  it  is  the  duty  of  the 
latter  to  keep  out  of  her  way.  But  this  rule 
presupposes  that  the  steamer  discovered,  or 
ought  to  have  discovered,  the  sailing  vessel 
when  at  a  sufficient  distance  to  avoid  her,  by 
changing  her  own  course.  But  where,  as  in 
the  present  case,  they  are  brought  suddenly  and 
unexpectedly  close  to  each  other,  and  the  or- 
dinary rules  of  navigation  will  not  prevent  a 
collision,  it  is  the  duty  of  each  toact  according 
to  the  emergency,  and  to  take  any  measure  that 
will  be  most  likely  to  attain  the  object.  Ex- 
perienced seamen  testify  that  the  mode-adopted 
on  the  part  of  The  Columbus  was  the  usual  and 
best  one ;  and  we  see  no  reason  to  doubt  it.  And 
if  The  Columbus  had  been  seen  from  The  Mis- 
sion when  the  engine  was  slopped,  she  might, 
it  appears,  have  passed  her  in  safety.  Not  a 
moment  appears  to  have  been  lost  on  board  of 
the  steamer,  in  giving  or  in  executing  the  orders 
which  the  occasion  called  for;  and  we  think  she 
is  not  in  any  degree  responsible  for  the  disaster. 

In  this  view  of  the  case,  It  is  unnecessary  to 
inquire  whether  any  blame  can  be  attached  to 
The  Mission.  For,  whether  she  was  or  was  not 
managed  unskillfully  or  negligently,  The  Co- 
lumbus not  being  in  fault,  is  not  liable  for  any 
damage  sustained  by  the  schooner. 

But  yet  it  is  evident  that  there  was  great  fleg- 
ligence  on  her  part.  For  it  is  impossible  that  a 
vessel,  lighted  up  like  the  steamer,  would  not 
have  been  seen  from  the  schooner  before  she 
actually  came  in  collision,  if  there  had  been  or- 
dinary care  and  watchfulness  on  board.  It 
may  indeed  have  happened  that  Brown,  who 
went  forward  as  the  lookout,  fell  overboard  by 
some  accident,  without  the  knowledge  of  Bur- 
gess, before  The  Columbus  was  in  sight;  and 
so,  the  want  of  a  lookout  might  have  been  oc- 
casioned by  misfortune,  and  not  by  careless- 
ness. But  the  conduct  of  the  captain,  in  going 
below  during  his  watch,  and  not  remaining  on 
deck  to  see  that  the  seamen  were  at  their  posts 
and  attending  to  their  duty,  was  hardly  con- 
sistent with  ^^  seamanship.  And  it  Is  diffi- 
cult to  believe  that  the  approach  of  the  steamer 
could  be  unknown  to  Burgess,  who  was  at  the 
helm,  until  the  actual  collision,  unless  he  was 
asleep  at  his  post.  The  sails  of  his  vessel  might 
have  bid  the  lights,  but  it  is  hardly  credible  that 
a  wakeful  and  watchful  seaman  at  the  wheel 
would  not  have  heard  the  noise  of  her  machin- 
ery before  he  felt  the  collision.  We  do  not, 
however,  pursue  this  inquiry,  because  it  is  not 
material  to  the  decision.  And  as,  in  the  opin- 
ion of  the  court,  no  fault  is  imputable  to  The 
Columbus,  the  decree  of  the  Circuit  Court  must 
be  reversed,  and  the  libel  dismissed. 

Heversed  with  eostt,  and  remanded  to  the  Cir- 
cuit Court,  with  direeiioni  to  dismiss  tfie  Hbel.with 
costs  in  thai  court. 

Clted-18  How.,  42;  31  How.,  6:  Newb.,  118;  6 
Hughes.  181;  TT  Pa.  St.,  183, 183. 
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JOSEPH  IA8IGI  AND  THOMAS  A.  GOD 
DARD,  riff's  in  Br., 

V. 

JAMES  BROWN  and  THOMAS  B.  CURTIS. 
Trustee  of  said  Brown. 

(Sec  S.  C,  17  How.,  183-204.) 

Chuaranty — Recommendation    for    credit — bad 
faith,  question  for  jury. 

Where  a  letter  was  written  by  defendant,  upon 
Inquiry  of  him,  expresslngr  a  favorable  opinion  of 
the  responsibility  of  a  Arm,  evidence  tending  to 
show  the  falsity  of  defendant's  statements  and  his 
bad  faith  in  writing  the  letter,  raises  a  question  for 
the  Jury. 

Whatever  defendant's  motives,  he  is  not  to  be 
held  responsible,  unless  his  letter  was  intended  to, 
and  did,  mislead  the  plaintiff. 

If  a  false  Impression  was  made  and  authorized  by 
the  letter,  which  was  int«>nded  by  defendant  to  de- 
ceive and  mislead  the  plaintiff,  while  at  the  same 
time  the  true  condition  of  the  firm  which  did  not 
authorize  the  representation,  was  known  to  the  de- 
fendant, the  latter  would  be  held  responsible. 
These  are  questions  for  the  jury. 

(Mr.  Justice  Catron  did  not  sit  in  this  case.) 
ArgvM  Feb.  9,  1865.        Decided  Mar.  8,  18SB. 

IN  ERROR  to  the  Circuit  Court  of  (he  United 
States  for  the  District  of  Massachusetts. 

This  suit  waa  brought  in  the  Circuit  Court  of 
the  United  States  for  the  District  of  Massachu- 
setts by  the  plaintiffs  in  error  for  a  deceit  in  an 
alleged  false  representation  of  the  credit  of  a 
thirid  party. 

At  the  trial  in  the  court  below,  the  Judge  de- 
cided that  the  evidence  presented  as  to  the  rep- 
resentations in  question,  was  insufficient  in  law 
to  entitle  the  plaintiff  to  recover,  and  so  charged 
the* jury;  whereupon  verdict  and  judgment 
were  rendered  in  favor  of  the  defendants,  and 
plaintiffs  brought  the  case  here  on  a  writ  of  er- 
ror. 

A  further  statement  appears  in  the  opinion 
of  the  court. 

Mr.  A.  H.  Irftwrenee,  for  plaintiffs  in  er- 
ror: 

A  peremptory  direction  to  a  jury  to  return  a 
verdict  for  a  defendant  after  the  introduction 
of  evidence,  competent  to  sustain  the  issue,  can- 
not be  distinguished  in  principle,  though  it  dif- 
fers'in  form,  from  an  order  of  nonsuit. 

Morgan  v.  ld«,  8  Cush.,  420. 

It  is  not  in  the  power  of  the  judge,  without 
the  plaintiff's  consent,  to  order  a  nonsuit.  . 


Elmore  v.  Grymee,  1  Pet.,  469;  DeWo^  v. 
Babaud,  1  Pet.,  476;  Cfrane  t.  Morrit,  6  Pet., 
598;  SOt^  V.  Foote,  41  How.,  dl8;  see,  also. 
Mitchdl  T.  JV.  E.  Mar.  In*.  Co.,  6  Pick.,  117; 
Colby's  Practice,  226;  2  Lee's  Diet,  of  Practice 
in  Br.  and  G.  B..  968. 

Where  there  is  any  legally  competent  eyi- 
dence  offered,  the  case  must  be  submitted  to 
the  jury,  with  the  appropriate  instructions. 

Thus,  in.  Oreenleaf  v.  Birth,  9  Pet.,  292,  the 
court  say :  ' '  Where  there  is  no  evidence  tend- 
ing to  prove  a  particular  fact,  the  court  are 
bound  to  instruct  the  Jury  when  requested ;  but 
thev  cannot  legally  give  any  instruction  which 
shall  take  from  the  jury  the  right  of  weighinK 
the  evidence,  and  determining  what  effect  it 
shall  have."    p.  299. 

^  in  U.  8.  V.  Laub,  12  Pet.,  1,  the  court 
say :  "If  the  court  erred  in  not  givioe  instruc- 
tions asked  on  the  part  of  the  plaintiff,  it  must 
have  been  on  the  ground  that  no  evidence,  tend- 
ing to  prove  the  matter  in  dispute,  had  been 
given  to  the  jury;  for  it  is  a  point  too  well  set- 
tled to  be  now  drawn  in  question,  that  the  ef- 
fect and  sufficiency  of  the  evidence  are  for  the 
consideration  and  determination  of  the  jury; 
and  the  error  is  to  be  redressed,  if  at  all,  bv  appli- 
cation to  the  court  below  for  a  new  trial." 

U.  a.  Y.  Laub,  12  Pet.,  1,  5;  Bank  of  Wa*h- 
ington  v.  TrijOett,  1  Pet.,  25,  81;  see,  also, 
Oneiapeake  and  Ohio  Can.  Co.  v.  Knapp,  9  Pet. , 
S41,  668;  8eott  v.  Uoyd,  9  Pet.,  418,  445; 
Boaeh  V.  HuUngs,  16  Pet.,  819,  828. 

The  court  have  merely  the  power  to  advise 
a  verdict,  even  where  a  verdict,  inconsistent 
with  that  advice,  ought  to  be  set  aside. 

Davit  T.  MaxweU,  12  Met. ,  286 ;  Morgan  v.  Ide, 
8  Cush.,  420. 

Demurrers  to  evidence,  are  not  encouraged  in 
this  court.  • 

U.  S.  Bank  v.  amith,  11  Wh..  171. 

"The  next  position  of  plaintiffs  is,  that  if  un- 
der any  circumstances,  when  competent  evi- 
dence is  offered,  it  is  in  the  discretion  of  the 
judge  to  direct  a  verdict,  yet  that  in  cases  of 
alleged  actual  fraud,  where  the  intention  of  a 
party  is  at  issue,  such  course  cannot  be  pursued. 

In  EMng  v.  Bank  of  U.  8.,n  Wh.,  59,  75, 
the  court  say:  "  Conceding  it  to  be  the  prov- 
ince of  the  court  to  construe  any  particular  pa- 
per which  was  offered  in  evidence,  the  report 
of  the  80th  of  March  for  example,  and  to  de- 
clare the  meaning  of  every  sentence  and  of  the 


NoTB.— XiiaMIitu  for  statements  at  to  tolvencUt 
eredU  nr  reaponsfMHtv.  of  third  peraont. 

A  false  recommendation  of  the  credit  or  prop- 
erty of  a  third  person,  with  knowledare  that  It  Is 
untrue,  and  with  intent  to  gain  credit  ^or  such 

gerson,  ta  a  fraud  for  which  the  party  grlvlnir  It  may 
e  held  liable.  Russell  v.  Clark,  7  Cranch,  69 :  Weeks 
v.  Burton,  7  Vern;,  67 :  Harris  v.  Aluook,  10  Gill  & 
Johns..  228 :  Fasley  v.  Freeman.S  Term,  61 ;  Upton 
V.  Vail.  8  Johns..  181 ;  Zabrlskie  v.  Smith,  18  N.  T., 
823 ;  Patten  v.  Gurney.17  Mass..  182;  Wise  v.  Wilcox, 
1  Day,  22 ;  Hart  v.  Talmadre,  2  Day,  381 ;  Hedbury 
V.  Watson, «  Mete.,  247  :  Stiles  v.  White,  II  HetCM 
366 ;  Ewinn  V.  Calhoun.  7  Vt.,  79 ;  Weeks  V.  Burton, 
7  Vt..  99;  Lord  v.  CoUey,  6  N.  H.,  99;  Boyd  v. 
Brown,  6  Barr.,S10;  Hamerv.  Alexander,  6  Bos.  ft 
Pull.,  241. 

An  individual  is  not  tmund  to  answer  inquiries  in 
regard  to  the  solvency  of  a  third  person,  but  hav- 
ing undertaken  to  do  so.  he  is  bound  to  speak 
truthfully  ;  and  he  is  not  at  liberty  to  suppress  a 
material  fact  within  his  own  knowledge.  Allen 
V.  Addlngton.  7  Wend.,  9:  Vlele  r.  Ooss,  49  Barb., 
66:.8.C..S1  N.  Y.,eU:  Devoe  v.  Brandt, 63  N.  Y., 
462 ;  Fowler  r.  Benjamin,  16  Upper  Can„  Q.  B.,  174 ; 
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Corbett  v.  Brown.  1  Hood.  &  R.,  108 ;  Gough  v.  Den- 
nis, Hill  i,  Denio,  66.  See  Kidney  v.  Stoddard,  7 
Hetc.,  2S2 :  Eyre  v.  Dunsford,  1  East,  818. 

In  Tnpp  V.  Lee,8  Bos.  ft  P.,  867,  Judge  Cbambr« 
savs :  "  If  a  man,  professing  to  answer  a  question. 
select  those  facts  only  which  are  likely  to  give  a 
credit  to  the  person  of  whom  he  speaks,  and  keep 
back  the  rest,  he  is  a  more  artful  knave  than  be 
who  tells  a  direct  falsehood."    p.  871. 

It  has  been  held  that  a  positive  assertion  of  an- 
other's solvency,  by  one  who  ought  to  have  known 
and  was  supposed  to  have  known  his  condition, 
with  intent  to  induce  a  sale,  renders  the  maker 
liable.  Corbett  v.  Gilbert,  24  Ga..  464 ;  Hall  v.  Brad- 
bury. 40  Conn.,  82 ;  Marsh  v.  Falker,  40  N.  Y.,  a«S; 
Haycraft  v.  Creasy,  2  Bast,  92. 

Where  inquiry  is  made  with  regard  to  opening 
an  account  with  a  person  as  a  general  customer, 
and  fraudulent  representations  are  made  by  the 
person  inquired  of,  and  loss  ensues,  an  action 
will  lie,  though  the  customer  pays  for  the  flrst 
bill  of  goods,  on  the  purchase  of  which  the  refer- 
ence was  given,  and  the  loss  occurs  on  subsequent 
purchases.  Hutchinson  v.  Bell.  1  Taunt.,  658.  It  is 
for  the  Jury  to  gay  bow  f«r  the  representations  in> 
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whole  instrument;  yet  this  report  contains  a 
great  variety  of  extrinsic  circumstances,  sug- 
eests  measures  of  deep  interest,  was  followed 
By  numerous  successive  acts  which  took  place 
in  the  country;  and^which  do  not  derive  all 
their  influence  on  the  cause  from  the  construc- 
tion of  the  particular  papers  in  which  they  are 
communicated,  but  in  a  cousiderable  degree, 
from  their  connection  with  each  other,  from 
the  motives  in  which  they  originate,  and  from 
the  effects  they  were  calculated  to  produce 
and  did  produce  on  others.  These  subjects 
ate  peculiarly  proper  for  the  consideration  of  a 


jnnr." 
See, 


e,  also,  Emng  v.  Burnet,  11  Pet. ,  41 :  Crane 
T.  Morris,  6  Pet.,  598;  Wood  v.  U.  S..  16  Pet., 
342,  380:  Aylicin  v.  Ulmer.  12  Mass..  22;  Mor- 
Um  V.  Fairbanks,  11  Pick.,  868;  Famum  v. 
Dtmdion,  8  Cush.,  283. 

8.  If  it  were  true  that  there  may  be  cases  in 
which,  after  the  introduction  of  competent  evi- 
dence, the  judge  can  peremptorily  direct  a  ver- 
dict according  to  his  view  of  the  weight  of  the 
testimony,  and  if  suits  where  fraudulent  inten- 
tion is  the  issue,  could  constitute  one  of  such 
cases,  it  is  respectfully  submitted,  that  treating 
the  present  case  as  one  of  demurrer  to  evi- 
dence, the  instruction  was  wholly  unwarranted. 

It  may  be  proper  to  suggest  on  this  point, 
that  this  court  has  once  determined  with  regard 
to  inferences  from  evidence,  that  • '  the  only 
case  in  which  the  court  can  make  such  infer- 
ences and  pass  upon  the  sufficiency  of  evidence, 
it  by  a  demurrer  to  evidence,"  and  not  upon 
iDotion  for  instruction. 

BankofMetropoU*  v.  QvttsehUek,  14  Pet.,  1», 
31. 

The  established  rule  as  to  demurrers  of  this 
description  is,  that  "  in  a  demurrer  to  circum- 
stantial evidence,  the  party  offering  the  evi- 
dence is  not  obliged  to  join  in  demurrer,  unless 
the  party  demurring  will  distinctly  admit  on 
the  record  every  fact  and  every  conclusion 
which  the  proposed  evidence  conduces  to 
prove." 

2  PhUlips  Ev.  (Am.  ed.,  1849).  467;  Fi»eU 
T.  Common  CounaU,  (fco.,  11  Wh.,  320;  Young 
T.  Black,  7  Cr.,  565,  568. 

As  to  the  extreme  Uberality  of  the  court  in 
their  inferences  against  the  party  demurring, 
tee  U.  a.  Bank  v.  Smiih,  11  Wh.,  171;  iWefey 
V.  8(shr«ider,  8  S.  &  R.,  185,  187, 413;  Gvpeland 
V.  S.  E.  Int.  Co.,  22  Pick.,  135. 


The  evidence  in  this  case  is  therefore  to  be 
examined,  and  the  opinion  of  the  District  Judge 
regarded  in  the  light  of  this  principle. 

Messrs.  Daniel  Lord  and  £.  Merwin*  for 
defendants  in  error: 

First.  This  cause  is  tried  under  that  section 
of  the  Statute  of  Massachusetts  which  is  simi- 
lar to  9  Geo.  IV.,  ch.  14,  sec.  6,  called  Lord 
Tenterden's  Act.  The  following  are  English 
cases  under  that  Act: 

Lyde  v.  Barnard.  1  Mees.  &  W.,  101;  Uas- 
lock  V.  Fergusson,  7  Ad.  &  E.,  86;  Hwann  v. 
Phaiipn,  8  Ad.  &  E.,  487;  Demux  v.  Steinkel- 
Ur,  6  Bing.  N.  C,  84. 

Second.  By  the  language  and  policy  of  that 
Statute,  the  only  assurance  or  representation  as 
to  credit, which  should  be  the  foundation  of  an 
action,  shall  be  in  writing. 

8/andler  v.  Houston,  1  Coms.,  268,  N.  Y. 

Under  no  circumstances  can  a  person  be  held 
responsible  for  a  fraudulent  representation  of 
another's  credit  to  any  other  person  than  the 
one  to  whom  he  directly  made  it,  or  to  whom 
he  was  informed  it  was  to  be  communicated. 
There  is  no  reported  case  to  the  contrary. 

Scott  V.  Lara,  1  Peake  Cas.,  226;  MeCfraeken 
V.  Westetal.,  17  Ohio,  16. 

Wherever  at  the  common  law  a  person  has 
been  held  responsible  for  the  consequences  of  a 
fraudulent  representation  made  to  some  other 
than  the  parties  suing,  it  has  been  solely  in 
those  cases  where  the  person  suing  was  the  one 
actually  intended  to  be  deceived  by  the  repre- 
sentation, and  where  it  was  made  with  the  in- 
tent that  it  Bhould|be  communicated  to,  and 
acted  on,  by  him. 

Langridge  v.  Levy,  2  M.  &  W.,  519;  Winter- 
bottom  v.  Wright,  10  M.&  W.,  109r  Longmdd 
V.  UoUiday,  6  W.H.&  Q.,  761;  see,  also.  Ward 
V.  Weeks,  7  Bing.,  211. 

8.  The  representation  being  a  statutory  doc- 
timent  the  construction  of  it  belongs  to  the 
court. 

In  the  present  case  there  was  no  evidence  of 
the  use  of  words  in  any  special  or  technical 
sense;  nor  was  there  any  conflict  of  evidence  as 
to  any  fact  needed  in  the  understanding  of  the 
letters. 

Bell  V.  Bruen,  1  How.,  188;  Tu,m«r  v. 
Totes,  16  How.,  28. 

4.  The  plaintiffs  are  not  entitled  to  recover 
because  of  the  terms  of  the  letter  of  Mr.  Curtis 
to  which  it  was  a  reply. 


BiwDoed  sutMequent  dealings,  also.    Zabrlskle  v. 
Smith.  13  N.  Y.,  ifiU ;  Van  Bruok  v.  Peyser,  28  How. 

But  If  the  Inquiry  l>e  general,  and  the  goods  it 
*is  then  contemplated  to  sell  were  paid  tor,  tbe 
third  peiaon  Is  not  liable,  although  tbe  person  in- 
quired altout  l>eoome8  Insolvent,  and  goods  sub- 
■equeutly  sold  him  are  not  paid  for.  l>e  Graves 
r.  Bmltb,  3  Gamp.,  533. 

It  It  oot  essential  that  the  false  representations 
Miould  be  the  sole  induoement  to  the  sale.  It  is 
nacieot  If  plaintiffs  would  not  have  parted  with 
tbeir  goods  but  for  the  false  representations.  Ad- 
Aofton  V.  Allen,  11  Wend.,  874.  Shaw  v.  8tlne,  8 
Bo«w„  li7.  Whether  the  fraudulent  representa- 
tloni  Induced  plalntitT  to  act.  Is  a  question  for  the 
ian.   Von  Bnick  v.  Peyser,  sM  How.  (N.  Y.),  282. 

Torepresent  of  a  man  entirely  insolvent*  that  one 
us  oismlned  into  bis  allaits,  considers  him  soiv- 
at  tod  worthy  of  credit,  and  that  he  Is  going  on 
well,  when  all  be  knows  Is  that  he  owes  a  large 
•001,  is  actionable,  if  the  representation  was  made 
man  bod  motives,  to  induce  a  credit.  Zabrlskle  v. 
b>itb,]8N.  T.,ffii. 

The  false  rei>resentation  may  t>e  by  general  letter 

Sie  17  How.  U.  a.  Book  15. 


of  credit,  and  evidence  is  not  admissible  to  prove 
that  it  was  given  for  a  particular  purpose.  Will- 
iams V.  Wood,  14  Wend..  126;  Addington  v.  Allen, 
11  Wend.,  374. 

Where  the  director  of  an  insolvent  l^nk  repre- 
sents to  a  third  person  that  tbe  t>ank  is  siilvent  and 
prosperous,  and  advises  blm  to  subscribe  to  the 
capital  stock,  which  the  latter  does,  giving  a  trond 
and  mortgage  to  secure  tils  sulwcrlptlon,  such  di- 
rector will  be  liable  for  loss  thereby  sustained  by  the 
party  so  subscribing.  Hubbard  v.  Briggs,  81 K.  Y., 
618  ;  Scott  v.  Dixon,  1  Ell.  &  E.,  1099. 

But  where  a  director  of  a  corporation  sees  a  card. 
Issued  by  tbe  officers  in  ordinary  course  of  busi- 
ness, with  tbe  directors'  names  attached,  he  cannot 
be  held  liable  for  false  representations  oontaiaed 
in  the  card,  where  it  Is  found  as  fact  tiiat  be  never 
circulated  the  cards,  that  he  did  not  know  tbe 
representations  were  untrue,and  had  no  knowledge 
that  they  were  true,  but  merely  allowed  bis  name 
to  t>e  used  without  cotialdering  tbe  effect  of  so 
doing.  Wakeman  v.  Dalley,  M  Barb.,  498. 

The  action  cannot  be  maintained,  in  tbe  absence 
of  proof,  that  the  defendant  iKlleved  or  had  reason 
to  believe  at  the  time  he  made  them  ttiatthe  repre- 
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The  letter  of  Mr.  Curtis  invites  information ' 
to  be  "  discreetly  used  by  myself." 

5.  The  letter  of  April  7th.  was  by  its  terms 
exclusively  limited  to  Mr.  Curtis  alone  by  its 
being  inscribed  "contidential." 

The  letter  of  April  7th  was  also  "  confiden- 
tial," in  consequence  of  its  communications 
concerning  the  defendant's  connection  with  the 
parlies  inquired  of. 

The  conduct  of  Mr.  Curtis  in  submitting  the 
letter  to  the  plainliff's  inspection  has  no  bearing 
on  the  question.  He,  in  strictness,  violated  the 
confidence  placed  in  him. 

6.  The  subsequent  letter  of  Brown.  Brothers 
&  Co.,  of  June  27th,  has  no  bearing  on  the 
construction  of  the  letter  of  April  7th. 

To  introduce  a  paper,  by  relation,  into  instru- 
ments under  the  Statute  of  Frauds,  express 
reference  is  necessary. 

Per  Mr.  Justice  Nelson,  14  How.,  456;  Sal- 
mon FhlU  yijg.  Go.  V.  Goddard.  and  cases  there 
cited. 

7.  The  conversations  in  October  and  January 
following  cannot  be  used  in  the  interpretation 
of  the  letter  of  7th  April. 

8.  The  offers  of  proof,  tending  to  show  the 
facts  stated  in  the  letter  of  April  7th  falter  and 
suppressive,  were  wholly  insufficient  and  in- 
admissible. The  evidence  seeks  to  contra- 
dict the  effect  of  a  writing  by  oral  evidence, 
and  to  reverse  the  policy  of  the  Statute,  which 
shields  all  men  from  charges  of  fraud,  without 
a  writing,  to  be  falsified. 

It  was  the  duty  of  the  judge  to  direct  the 
jury  to  bring  in  A  verdict  for  the  defendants. 
Park*  V.  ItosB,  11  How.,  862. 

Ifr.  Juttiee  MeLean  delivered  the  opinion 
of  the  court: 

This  case  is  brought  to  us  by  a  writ  of  error 
to  the  Circuit  Court  of  the  United  States  for 
the  District  of  Massachusetts. 

The  plaintiffs  arc  merchants  in  Boston,  and 
deal  largely  in  wool,  and  prior- to  the  4th  of 
April,- 1851,  sold  occcat'ionally  to  two  Corpora 
tions  in  the  State  of  Connecticut,  called  thr 
Thompsonville  Company  and  the  Tariffville 
Company,  and  received  therefor  their  notes, 
indorsed  by  Orrin  Thompson.  And  with  the 
view  of  making  further  sales  to  them,  having 
become  doubtful  of  their  pecuniary  means  and 
ability  to  make  payment  in  future,  the  plaint- 
iffs applied  to  Thomas  B.  Curtis,  of  Boston, 


the  agent  of  defendant,  to  ascertain  his  opinion 
as  to  anv  possiWlUy  of  loss  by  selling  largely 
on  credit  to  said  Corporations  or  to  Thompson; 
the  plaintiffs  knowing  that  the  defendant  waa 
friendly  to  the  Companies,  and  intimately  ac- 
quainted with  their  pecuniary  condition. 

A  letter  was  written  to  defendant,  by  his 
agent.  Curtis;  and  an  answer  was  receivM,  a^ 
alleged  in  the  declaration  of  the  plaintiffs, 
which  induced  them  to  give  large  credits  to  the 
two  Companies  and  Orrm  Thompson,  when  at 
the  time  they  were  insolvent,  which  fact  was 
known  to  the  defendant. 

The  points  in  the  case  are  stated  in  the  bill 
of  exceptions,  and  arise  on  the  construction  of 
the  above  letter  and  one  of  a  8ul)sequenl  date, 
and  on  facts  proved  and  offered  to  be  proved, 
which  conduced  to  show,  as  plaintiffs  insist, 
the  fraudulent  intent  with  which  the  letters 
were  written. 

The  first  letter  from  Curtis  to  Brown  bears 
date  the  5th  of  April,  1851,  and  reads  as  fol- 
lows: "  Dear  Sir — I  have  your  note  of  yester- 
day, but  have  scarcely  had  a  moment  to  peruse 
it  this  morning.  My  object  at  the  moment  i» 
to  ask  your  opinion  as  to  any  possibility  of  loss 
by  selling  largely  to  the  Thomsonville  Com- 
pany or  Orrin  Thompson.  Whatever  that 
opinion  may  be,  it  will  be  discreetly  used  by 
myself." 

The  reply  to  this  letter  is  marked  "  confidcn- 
Ual,"  and  dated  "New  York,  7th  April.  1861. 
T.  B.  Curtis,  Esquire.  Dear  Sir— With  re- 
spect to  Thompson  &  Co.  and  Orrin  Thomp- 
son, 1  have  to  say,  that  our  house  done  busi- 
ness with  them  for  some  twenty  years  or  more; 
they  have  always  met  their  engagemeuta 
promptly,  and  we  feel  are  men  of  strict  integ- 
rity. They  have  unquestionably  laid  out  too 
much  money  in  the  Tariffville  Manufacturing 
Company  and  the  Thompsonville  Carpet  Man 
ufucturing  Company,  and  my  house  has  been 
for  years  in  the  habit  of  loaning  them  either 
paper  or  inoney  to  a  considerable  extent  on  se- 
curity. On  the  failure  of  Austen  and  Spioer, 
they  were  unfortunately  on  their  paper  (re- 
ceived for  sales  of  carpets)  for  $188,000;  this 
threw,  suddenly,  so  heavy  a  burden  on  Thomp- 
son &  Co.,  that  Mefsrs.  Hicks  &  Co.  and  our- 
selves looked  into  their  affairs,  and  feeling  that 
they  bad  an  abundance  to  pay  every  one,  and 
have  a  handsome  sum  left,  if  (hey  continued 
their  business,  we  jointly  advanced  the  money 


SL'Dtatlons  were  false,  or  that  be  assumed  to  have, 
or  Intended  to  couvey  tbe  impression  that  lie  had 
actual  knowledi^e  of  their  truth,  thuugh  con!<cious 
that  he  bud  no  such  Icaowicdge.  Marsh  v.  Falker, 
40  N.  v.,  96!i ;  Meyer  v.  Amldi)n.  45  N.  Y.,  169 :  S.  C, 
23  Hun,  663. 

If  the  party  honestly  stated  his  own  opinion,  l>e- 
Ucviiig  at  the  same  time  that  be  stated  the  truth, 
be  is  not  liable  in  this  form  of  action,  although  the 
representation  turn«l  out  entirely  untrue.  Lord 
v.  Goddard,  18  How.,  211 ;  Paslcy  v.  Freeman,  3 
Term,  51 ;  B.C.,  2  Smith,  L.  Cos.,  55 ;  YounK  v.  Covell, 
8  Johns.,  23 ;  Merchant's,  &c.,  v.  Sills,  3  Cent.  Law 
Jour.,  772;  see  Shrewsbury  v.  Blount,  2  Man. 
&Gr..476. 

Hu  has  been  guilty  of  no  deceit,  and  the  gist  of  tbe 
action  is  fraud.    Cases  last  cited. 

The  defendant's  liability  depends  upon  tbe  falsity 
of  bis  statements  and  bis  knowledge  thereof  and 
their  effect  upon  tbe  business  dealings  of  the 
plaintiff  with  tbe  debtor.  I'bese  are  questions  of 
fact  for  a  jury.  Von  Bruck  v.  Peyser,  28  How., 
Vr.  (N.  y.),  2(B 

It  must  appear  that  by  the  false  assertion,  as  to 
tbe  circumstaucesof  a  third  penon,  tbe  defendant 
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Intended  to  Impose  on  the  plaintiff,  and  that  the 
plaintiff  relied  on  bis  information.  Scott  v.  Lara. 
Peak'B  Cas.,  2ae;  Addlngton  v.  Allen,  11  Wend.,  374. 

It  must  appeal' that  tbe  statements  were  untrue. 
Babcock  v.  Libbey,  82  N.  V..  144. 

A  tradesman  can  only  recover  against  a  person 
making  a  false  representation  of  the  means  of 
one  wbo  referred  to  him,  such  damage  as  is  Justly 
and  Immed.atcly  referalilc  to  tbe  false  representa- 
tion. Therefore,  If  tbe  trHdesman  gives  an  indis- 
creet and  ill-judged  credit,  he  cannot  recover  for 
any  loss  occasioned  by  It.  Corbett  v.  Brown,  6 
Carr.  &  P.,  3(13 ;  8.  C,  8  BIng.,  36 : 1  Moore  &  Scott, 
8.5.  Bee  Harrison  v.  Savage,  19  Qa.,  310:  Smither  v. 
Calvert,  44  lnd..242. 

An  action  for  deceit,  in  reoommendfaiR  a  barer  to 
credit  Buotained  In  a  case  where  a  tradesman,  sell- 
ing  out  his  business,  wrote  a  letter,  certifying  that 
the  purchaser  would  continue  It  with  "undimln- 
ishea  means:"  on  the  uround  that  the  statement 
implied  that  tbe  purchaser  had,  at  the  time  of 
commencing  tbe  business,  all  recourses  neceaaary 
for  it,  to  the  same  extent  as  the  defendant  had  had. 
Von/Bruck  v.  Peyser.  4  Kobt..  514;  former  decisJOD 
In  8.  C,  2  Bobt.,  4<8 ;  28  How.,  Pr.  (N.  Y.),  2Se!. 
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to  pay  tbeir  Indoramnunts  as  they  came  round, 
for  which  lulvaoces  we  huve  security.  In 
order,  however,  to  relieve  them  from  the  ne- 
oesoity  of  borrowiu^,  aod  needing  more  cash 
capital  to  carry  on  the  business  comfortably, 
bolh  the  Cnm|)anies  alluded  to  owing  Messrs. 
Thomn^D*  Co..  each  atwut  $a75,0OO,  making, 
to^'lher,  $7.'iO,000.  executed  a  mortgage  to 
John  H.  Hicks.  W.  S.  Wetmore,  and  James 
Brown,  for  $7o0.000,  to  secure  the  payment  of 
those  bonds,  which  are  payable  in  six.  eight, 
sod  ten  years.  A  gentleman  goes  out  to  Europe 
this  month  to  negotiate  these  bonds,  which  be 
feels  confident  of  doing  on  favorabbic  terms. 
The  negotiation  of  these  bonds,  and  the  securi- 
ties held,  would  pay  oS  all  the  advances  made 
by  ourselves.  Messrs.  Hicks  &  Co.,  and  of  W. 
8.  Wetmore,  who  also  made  them  some  ad- 
Tinees.  From  Thompson's  statement  of  the  busi 
nefi)  of  the  factory,  they  are  doing  a  good,  nay, 
a  very  profitable  business,  and  I  feel  that  in 
making  sales  to  them  now,  no  more  than  the 
ordinary  business  risk  would  be  run. 

If  the  bonds  are  negotiated,  which  is  confi- 
dently expected,  they  would  t^  enabled  to  con- 
duct their  business  with  more  facility  and  com 
fon  than  they  have  ever  jel  done,  and  as  I  will 
recommend  brother  William  to  take  from  $60 
to  1100,000  for  himself  and  for  me,  whatever 
they  are  negotiated  at,  the  confidence  shown 
will  prc>bablv  help  the  negotiation.  Messrs. 
Hicks  will  also  take  some  of  them.  Since  the 
failure,  Thompson  &  Co.  have  laid  their  hands 
CD  Austen  &  Spicer's  prooerty.  to  the  extent 
of  $50,000,  reducing  the  risk  to  |133,000,  and 
out  of  this  they  will  ^et  a  dividend.  As  Mr. 
Orria  Thompson  considers  himself  fullv  worth 
IMO.UUO,  any  loss  that  can  now  occur  by  Aus- 
ten &  Spicer  does  not  hurt  him  much.  All 
thev  want  is  the  negotiation  of  the  bonds,  to 
make  them  move  on  with  perfect  comfort. 
(Signed)  James  Bkowm." 

The  next  letter  from  Curtis  to  Brown  is  dated 
"Boston,  26th  June,  1851.  A  friend  of  ours 
de»irM  me  to  inform  him  bow  far  it  would  be 
MiMfactory  to  me  (you)  to  have  him  sell  to  the 
Tbompsonville  Company.  I  replied  that  I  be- 
lieved you  thought  favorably  of  the  concern. 
Now,  1  wish  to  know  what  your  present  feel- 
in;;>< are  in  respect  to  that  concern;  there  beiug 
eevenil  among  my  friends  here  who  bave  here- 
tofore sold  them  wool,  and  wish  to  continue  to 
do  so." 

The  answer  to  this  letter  was:  "  Dear  Sir — 
We  are  in  receipt  of  yours  26th  instant:  con 
lenls  noted.  We  continue  to  have  a  favorable 
opinion  of  the  concern  you  allude  to.  (Signed) 
Bbown,  Buotheks  &  Co." 

Mr.  Curtiss  being  called  as  a  witness,  said  he 
«iB  agent  for  Brown,  Brothers  &  Co.,  who 
curled  on  in  the  City  of  New  York  an  exlen- 
Mv«  banking  business.  He  wrote  bis  first  let- 
ter at  the  retiuest  of  lasigi,  and  never  showed 
the  reply  except  to  him  and  his  friend  Mr. 
Skinner,  until  after  the  failure  of  the  Thomp 
MMia.  When  he  wrote  to  Brown  be  did  not  let 
him  know  that  the  information  requested  was 
(or  any  other  person  than  himself.  On  the  day 
hii*  lint  letter  was  written,  lasigi  said  to  him 
ibat  he  held  a  large  amount  of  notes  of  certain 
factories  in  Connecticut,  indorsed  by  Orrin 
Thompson,  of  New  York;  that  by  the  recent 
failure  of  Austen  &  Spicer  they  had  lost  money, 
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and  he  was  solicitous  about  the  paper  he  held. 
Witness  supposed  it  amounted  to  about  the 
sum  of  $40,000.  He  said  Brown  was  the  friend 
of  Thompson,  and  witness  was  requested  to 
ascertain  his  standing  by  writing  to  Brown. 

As  the  answer  was  marked  "confidential." 
the  witness,  when  lasigi  first  read  the  letter, 
declined  handing  it  to  him  to  show  to  his  part- 
ner, but  on  his  calling,  it  was  shown  to  him 
also.  Witness  expressed  a  favorable  opinion 
as  to  lasigi's  getting  his  money.  Mr.  Brown 
never  authorized  the  witness  to  show  his  letter 
to  anyone.  After  the  failure  of  Thompson, 
lasigi  stated  he  had  collected  his  debt,  but  that 
he  again  trusted  them.  The  witness  remarked, 
that  on  that  letter  you  should  not  have  trusted 
them.  He  asked  to  see  the  letter,  and  on  read- 
ing it  he  said,  if  you  had  not  stated  this  to  be 
the  same  letter,  I  should  not  have  believed  it. 

The  witness  stated,  some  of  our  clients  prior 
to  this  had  been  in  the  habit  of  selling  wool  to 
Thompson  &  Co.  There  were  five  or  six  Arms, 
importers  of  wool,  who  had  credits  with  me. 
It  was  highly  important  to  me  and  my  princi- 
pals that  I  should  know  the  standing  of  this 
great  concern,  because  large  amounts  of  credits 
were  being  invested  in  wool,  by  bouses  which 
might  or  might  not  be  jeoparded  by  selling  to 
that  concern ;  I  mean  invested  by  correspond- 
ents of  Brown.  Brothers  &  Co.,  who  had 
credits  for  them. 

Mr.  Orant,  a  witness,  stated  that  he,  lasigi, 
and  several  others  who  had  sold  wool  to  the 
two  Companies  and  Thompson,  had  an  inter- 
view with  the  defendant  at  his  otBce  in  the 
City  of  New  York,  where  a  conversation  re- 
specting the  letters  was  had,  principally  be- 
tween lasigi  and  Brown,  who  replied  that  the 
letter  on  the  7th  of  April  was  a  guarded  one, 
and  as  to  the  second  letter,  it  was  only  a  state- 
ment that  "we  continue  to  have  a  favorable 
opinion  of  the  concern."  He  proceeded  to  say 
that  the  connection  of  Brown,  Brothers  &  Co. 
with  Mr.  Thompson  had  been  of  long  date; 
that  they  had  a  great  number  of  transactions 
together,  and  that  at  the  time  the  April  letter 
was  written,  they  intended  to  carry  Mr.  Thomp- 
son through;  but  that  Thompson  had  deceived 
them^  He  repeated  several  times  that  this  was 
a  guarded  letter,  and  as  it  was  written  in  entire 
good  faitb,  and  as  they  had  lost  much  more  than 
we  had,subsequently  to  the  writing  of  the  letter, 
they  did  not  see  how  there  could  be  any  re- 
sponsibility resting  on  them. 

As  the  company  was  about  separating,  Mr. 
Stewart  Brown  observed  :  "If  you  had  called 
on  us,  gentlemen,  and  conversed  with  us,  in- 
stead of  writing,  vou  would  not  have  sold  this 
wool.  That  the  letter  was  a  guarded  one,  was 
several  times  repeated.  That  they  had  great 
confidence  in  Thompson :  that  at  the  time  the  let- 
ter wiis  written  they  had  lost  their  confidence, 
but  still  meant  to  carry  him  through  in  good 
faith ;  but  being  unable  to  do  so,  and  having  lost 
their  confidence,  the  letter  was  guarded."  On 
being  asked  by  witness,  if,  at  the  time  the  first 
letter  was  written,  he  had  all  the  property  of 
Orrin  Thompson  conveyed  to  him,  he  replied  : 
"No,  sir.  not  all  his  firoperty,  but  his  real  es- 
tate. "  There  was  no  objection  at  this  time  by 
anyoue,  that  the  letter  was  confidential.  The 
Browns  refused  to  acknowledge  any  responsi- 
bility. 

211 


Digitized  by 


Google 


163-204 


bUfKEMK  COUUT  OF  THB    UnITGU  STATUS. 


Dbc.  Tbrv, 


A-fler  this  evidence  had  been  given,  the  plainl- 
ilTs  offered  evidence,  not  objected  to  or  exclud- 
ed, except  aa  hereinafter  stated,  tending  to 
prove  that  certain  statements  in  the  letter  of 
April  7th,  1851,  material  to  show  the  property 
and  credit  of  the  two  Companies,  and  of  Orrin 
Thompson,  and  the'  safety  and  expediency  of 
selling  them  goods  on  credit,  and  material  to 
influence  and  determine  the  judgment  of  one 
who  should  read  the  letter,  in  regard  to  the  safe- 
ty and  expediency  of  so  selling  goods  on  credit, 
were  false  at  the  time  the  letter  was  written,  and 
were  then  known  to  the  defendant  to  be  false. 
And  that  the  defendant,  prior  to  the  7tb  of 
April,  alone  and  jointly  with  one  Hicks,  had 
taken  converances,  in  mortgage  or  absolutely, 
of  all  Orrin  Thompson's  property,  real  and  per- 
sonal (with  some  small  exceptions),  to  the 
amount  of  $188,000,  as  security  for  the  debt  and 
liabilities  of  the  house  of  Thompson  &  Co. ,  to 
defendant's  house  and  said  Hicks,  amounting  to 
over  $509,000.  And  also  offered  evidence  to 
prove  that  defendant  had  an  interest  of  a  pecun- 
iary kind  to  sustain  the  credit  of  said  Thomp- 
sonville  Company,  said  Tariffville  Manufactur- 
ing Company,  and  Orrin  Thompson,  and  to 
induce  extensive  sales  of  goods  on  credit  to 
them. 

And  other  evidence  was  offered,  tending  to 
show  that  the  letter  was  written  with  a  fraud- 
ulent intent,  and  that  it  was  intended  for  other 
persons  than  Curtis.  And  the  plaintiffs  proved 
that  they  made  the  sales  stated  in  the  declara- 
tion, relying  on  and  trusting  to  the  statements 
in  said  letter. 

But  the  evidence,  as  above  offered,  was  re- 
jected as  immaterial  and  as  insufficient,  when 
taken  in  connection  with  the  other  evidence 
al>ove  set  forth,  to  authorize  the  jury  to  And  a 
verdict  for  the  plaintiffs. 

And  the  court  thereupon  ruled  and  held,  that 
the  plaintiffs  had  not  maintained  their  action, 
and  directed  a  verdict  for  the  defendant.  And 
a  verdict  was  accordingly  so  rendered.  To 
which  rulings  and  direction  the  counsel  for  the 
plaintiffs  excepted. 

The  3d  section  of  the  Act  of  Massachusetts, 
to  prevent  frauds  and  perjuries  in  contracts  and 
actions  founded  thereon,  published  in  the  Re- 
vised Statutes  of  1836,  provides  that  "No  ac- 
tion shall  be  brought  to  charge  any  person,  upon 
orbv  reason  of  any  representation  or  assurance 
made  concerning  the  character,  conduct,  credit, 
trade  or  dealings  of  any  other  person,  unless 
such  representation  or  assurance  be  made  in 
writing,  and  signed  by  the  party  to  be  charged 
thereby,  or  by  some  person  thereunto  by  mm 
lawfully  authorized." 

As  the  letter  was  written  in  New  York,  a 
doubt  has  been  suggested  whether  this  Statute 
can  apply  to  the  case.  The  letter  was  intended 
to  operate  in  Massachusetts,  and  consequently 
the  Mw  of  that  State  applies  to  it.  But  it  is  not 
perceived  that  the  Statute  can  have  any  other 
effect  than  to  require  the  representation,  on 
which  the  defendant  is  charged,  to  be  in  writing. 

No  one  controverts  the  power  and  duty  of  the 
court  to  construe  all  written  agreements  or  pa- 
pers which  are  given  in  evidence.  This  is  not 
the  question  involved  in  this  case.  No  individ- 
ual can  be  held  responsible  for  a  statement  of 
facts,  however  Injurious  they  may  be  to  an  in- 
dividual or  company.    But  when  there  is  a  mis- 
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statement  of  facts  in  regard  to  the  pecuniary 
ability  of  an  individual  or  company,  and  espe- 
cially if  this  be  done  through  interested  motives 
or  fraudulent  intent,  by  reason  of  which  a  cred- 
it is  given  and  the  debt  is  lost,  the  facts  which 
conduce  to  establish  the  liability  must,  as  in 
this  case,  be  out«ide  of  the  writing.  And  if 
these  facts  may  not  be  established  by  paVol  evi- 
dence, there  can  be  no  remedy  in  such  cases, 
however  gross  the  fraud  or  ruinous  the  conse- 
quences may  be. 

It  is  contended  that  the  letter  of  the  7th  of 
April,  being  marked  confidential,  could  have 
been  intended  only  for  Curtis,  the  agent,  and 
that  he  was  not  authorized  to  show  it  to  the 
plaintiffs.  In  his  testimony,  Mr.  Curtis  says 
Brown  never  authorized  him  to  show  the  letter, 
There  may  have  been  no  express  authority  to 
show  the  letter,  but  the  intention  of  the  writer, 
in  this  respect,  can  be  best  ascertained  by  ref- 
erence to  the  facts  and  circumstances  under 
which  it  was  written. 

In  his  letter  of  April  the  5ih,  Mr.  Curtis  re- 
quested to  know  "the  opinion  of  the  defendant 
as  to  any  possibility  of  loss  by  selling  largely  to 
the  Thompsonville  Company  or  Orrin  Thomp- 
son; and  he  remarks,  whateverthat  opinion  may 
be,  it  will  be  discreetly  used  by  my.self." 

Mr  Curtis  states,  when  under  examination  as 
a  witness,  that  he  was  then,  and  had  been  for 
several  years,  acting  as  the  agent  of  the  Browns, 
and  that  was  his  principal  business.  He  Mid 
that  he  was  not,  at  any  time,  a  seller  of  wool  to 
the  factories  of  Orrin  "Thompson.  This  employ- 
ment of  the  agent  must  have  been  known  to  his 
principal,  and  itappears  in  the  proof  that  when 
the  plaintiffs  and  others  had  an  interview  with 
the  defendant  in  New  York,  he  spoke  of  the  let- 
ter being  guarded,  but  made  no  oljjection  that 
it  had  been  written  to  bis  agent  in  confldence, 
and  oug^t  not  to  have  been  shown  to  the  plaint- 
iffs. 

In  view  of  these  and  other  facts,  it  might 
have  been  submitted  to  the  jury  whether  the 
defendant  in  marking  his  letter  "confldcntial," 
intended  it  for  the  eye  of  his  agent  only.  The 
terms  of  the  letter.  Independently  of  the  above 
facts,  would  scarcely  authorize  such  an  infer- 
ence. The  "opinion  will  be  discreetly  used  by 
myself."  This  was  notice  to  Brown  that  the 
opinion  was  to  be  used,  and  how  could  it  be  used 
by  the  agent,  who  made  no  sales  of  wool  to 
Thompson  on  his  own  account,  without  impart- 
ing the  opinion  to  others;  but  "the  opinion  will 
be  discreetly  used  by  myself."  It  shall  not  be 
made  known  by  any  other  person  than  myself, 
and  you  may  rely  on  my  discretion.  In  view 
of  the  facts,  the  jury  should  consider  whether 
the  word  "conflifential"  might  be  construed  to 
mean,  in  confidence  that  you  will  use  my  opin- 
ion discreetly  by  yourself,  as  you  propose,  or 
whether  it  restricted  the  letter  to  the  agent  only. 

This  seems  to  have  been  the  construction  given 
to  the  letter  by  the  agent.  He  suffered  fasigl 
to  read  it,  but  refused  to  give  it  into  bis  hands 
to  show  to  Skinner.  Had  the  writer  intended 
that  no  one  should  read  the  letter  but  Curtis, 
he  would  probably  have  said  so.  Such  a  re- 
striction was  not  necessarily  imposed  by  the 
terms  of  the  letter,  in  view  of  the  facts  proved. 
Its  detailed  statement  of  facts  in  regard  to  the 
embarrassments  of  the  two  concerns  and  of  Or- 
rin Thompson,  and  how  they  had  been  relieved 
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by  biouelf  and  others,  and  enabled  to  do  a  good, 
nay.  "a  profitable  business,"  &c.,  would  oe  a 
matter,  in  connection  with  other  facts,  for  the 
jury  to  consider,  and  to  deternaine  whether  the 
Ktter  could  have  been  written  for  the  eye  of  the 
agent  only,  who  at  no  time  sold  wool  to  Orrin 
Thompson. 

In  another  letter,  written  to  the  defendant  by 
Curtb,  he  says:  "A  friend  of  ours  desires  me  to 
inform  him  bow  far  it  would  be  satisfactory  to 
me  (you)  to  have  him  sell  to  the  Tbompsonville 
Company.  I  replied  that  I  believed  you 
tbougbt  favorably  of  the  concern.  Now,  I 
wish  to  know  what  your  present  feelings  are 
in  respect  to  that  concern,  there  l)eing  sev- 
eral among  my  friends  who  have  heretofore 
aold  tliem  wool  and  wish  to  continue  to  do  so." 
To  thio.  Brown,  Brothers  &  Co.  reply  :  "We 
continue  to  have  a  favorable  opinion  of  the  con- 
cern you  allude  to." 

This  letter  sheds  some  light  on  the  first  let- 
ter of  Brown.  It  was  on  the  same  subject,  and 
wu  a  reiteration  of  what  had  been  stated  more 
particularly  and  at  large  in  the  first  letter.  In 
fact  the  words  "we  continue  to  have  a  favora- 
ble opinion  of  the  concern  you  allude  to,"  refers 
to  tin  opinion  before  expressed. 

.\.s  the  court  inatructedthejury  toflndfortho 
defeodent,  on  the  ground  that  the  plaintiffs 
had  not  sustained  their  action;  if  the  plaintiffs 

five,  or  offered  to  give,  any  evidence  which  was 
t  to  be  considered  by  the  jury,  the  judgment 
mu4t  be  reversed.  Any  evidence  couducing  to 
prove  that  the  statements  of  the  defendant,  in 
the  letter  of  the  7th  April,  in  regard  to  the  con 
dition  of  the  Thompsonvillc  Company  and  Or- 
rin Thompson,  and  their  ability  to  meet  their 
engagements  and  in  regard  to  the  value  of 
Thompson's  property  were  false,  wascompetent 
evidence  as  tending  to  prove  the  facts.  And 
especially  was  the  testimony  of  Qrant'admissi- 
bte,  who  heard  the  defendant  sav.  if  the  plaint 
ifle  had  called  on  them  personally,  they  would 
not  have  sold  their  wool  to  the  Company ;  also 
the  statement  that  before  the  letter  was  written 
BroR-n  admitted  that  he  had  lost  confidence  in 
Thompson,  and  therefore  the  letter  of  the  7th  of 
April  was  guarded.  These  and  all  other  facts 
which  conduce  to  show  that  the  defendant  act- 
ed Id  bad  faith  in  writing  that  letter,  are  proper 
to  be  considered  by  the  jury. 

By  whatever  motives  the  defendant  may  have 
been  actuated,  he  is  not  to  be  held  responsible, 
unless  his  letters  did  mislead,  and  were  intend- 
ed to  mislead  th^plaintiffs.  And  it  will  be  for 
the  jury  to  say,  on  a  thorough  examination  of 
the  letters,  and  the  facts  and  circumstances  con- 
nected with  them,  whether  thev  were  calcula^ 
'  ed  10  inspire,  and  did  inspire,  a  false  confidence 
in  the  pecuniary  responsibility  of  the  Thomp- 
wnville  Company  and  Orrin  Thompson.  If  an 
ifflpreasion.  not  only  of  their  solvency,  but  of 
tteir  success  in  business,  so  that  by  selling 
ItrKcly  to  them  no  more  than  the  ordinary  risks 
of  business  were  incurred,  was  made  and  au- 
thorized, by  the  letters,  while,  at  the  same  time, 
Uieir  true  condition  was  known  to  the  dcfend- 
ut,  which  did  not  authorize  such  a  represen- 
tation, and  which  was  intended  to  deceive  and 
mislead  the  plaintiffs,  the  defendant  may  be 
Juaily  held  responsible.  But  of  this  the  jury 
>re  10  judge,  they  being  the  triers  of  the  facts 
oaiiiide  of  the  letters,  and  which  should  be  sub- 
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mitted  to  them  for  their  consideration  and  de- 
cision. 

We  have  necessarily  referred  to  the  leading 
facts  stated  in  the  bill  of  exceptions,  in  order 
to  show  that  the  Circuit  Court  erred  in  with- 
drawing them  from  the  jury ;  but  we  express  no 
opinion  on  the  merits  of  the  case. 

The  judgment  of  the  Circuit  Court  it  reverted, 
and  tKe  eaute  it  remanded  for  a  venire  de  novo. 

Mr.  Justice  Campbell,  dissenting: 

The  importance  of  this  cause  renders  it  prop- 
er that  the  reasons  for  a  dissent  from  the  judg- 
ment should  be  placed  on  the  record.  The 
charge  of  the  plaintiffs  is,  that  in  anticination 
of  large  sales  of  merchandise  to  two  Manufac- 
turing Corporations  of  Connecticut,  on  a  credit, 
and  distrustful  of  their  condition  to  govern  and 
direct  their  conduct,  they  sought  of  the  defend- 
ant, through  his  agent,  an  opinion  and  infor- 
mation of  them  and  their  indorser,  Orrin 
Thompson,  as  to  the  risk  they  would  encoun- 
ter. That  the  defendant  was  intimate  with 
their  affairs,  and  knew  they  were  untrust- 
worthy, but  well  knowing  the  motives  of  the 
f)lainliffs'  inquiry,  they  wrote  to  their  agent  a 
etter  for  exhibition,  containing  false  and  fraud- 
ulent statements  and  representations,  calculated 
and  designed  to  increase  the  credit  of  the  Cor- 
porations and  Thompson,  and  to  induce  the 
plaintiffs  and  others,  who,  like  them,  should 
see  the  letter,  to  sell  their  property  to  them. 
These  averments,  describing  the  circumstances 
under  which  the  information  was  obtained,  and 
the  knowledge  of  the  defendant  of  the  aims  of 
the  plaintiffs,  are,  in  my  opinion,  material,  and 
should  be  substantially  proved. 

In  Patley  v.  Freeman,  8  T.  R..  61,  Ju*tie« 
Ashurst,  replying  to  the  argument  that,  should 
the  principle  of  that  suit  be  supported,  actions 
might  be  brought  against  anyone  for  telling  a 
lie  by  the  crediting  of  which  another  sustains 
damage,  said :  "  No ;  for  in  order  to  make  it  ac- 
tionable, it  must  be  accompanied  with  the  cir- 
cumstances averred  in  the  count,  namely:  that 
the  defendant.  Intending  to  deceive  and  defraud 
the  plaintiff,  did  deceitfully  encourage  and  per- 
suade them  to  do  the  act,  and  for  the  purpose 
made  the  false  afilrmation,  in  consequence  of 
which  they  did  the  act."  And  Lord  Kenyon 
said  two  grounds  of  the  accusations  concur: 
' '  The  plaintiffs  applied  to  the  defendant,  tell- 
ing him  that  they  were  going  to  deal  with  Falch, 
and  desiring  to  be  informed  of  his  credit,  when 
the  defendant  fraudulently,  and  knowing  it  to 
be  otherwise,  and  with  a-design  to  deceive  the 
plaintiffs,  made  the  false  affirmation  which  is 
slated  on  the  record,  by  which  they  sustained 
a  considerable  damage." 

The  case  of  Pilmore  v.  Hood,  6  Bing.  N.  C, 
97,  was  that  of  a  defendant  about  to  sell  a  pub- 
lic house  to  one  who  had  agreed  to  purchase. 
He  fraudulently  misrepresented  to  him  its  re- 
ceipts. The  bargain  having  failed,  the  sale  was 
made  to  another,  who  had  heard  these  repre- 
sentations and  acted  upon  them  with  the  knowl- 
edge of  the  defendant.  Lord  Chief  JmtUse  Tyn- 
dal  said  that  notice  to  the  defendant  was  "  an 
important  ingredient  in  the  case,"  and  adopt- 
ing the  terms  of  Langridge  v.  Leo]/,  2  M.  &  W., 
532,  he  says:  "  We  do  not  decide  whether  the 
action  would  have  been  maintainable  if  the 
plaintiff  had  not  known  of  and  acted  upon  the 
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fal«e  representation.  Nor  whether  the  defend- 
ant would  have  been  responsible  to  a  person  not 
within  the  defendant's  contemplation  at  the 
time  of  the  sale,  to  whom  the  gun  might  have 
lieen  sold  or  handed  over.  We  decide  that  he 
is  responsible  in  this  case  for  the  consequences 
of  his  fraud  whilst  the  instrument  was  in  th« 
possession  of  a  person  to  whom  his  representa- 
tion was  either  directly  or  indirectly  communi- 
cated, and  for  whose  use  he  knew  it  was  pur- 
chased." 

In  Gerhard  v.  JBatei,  2  Ell.  &  Bl..  476,  the 
misrepresentation  was  contained  in  the  pros- 
pectus of  a  bubble  Company,  of  which  the  de- 
fendant was  a  director.  Lord  Campbell  said, 
"  that  had  the  plaintiff  only  averred  that  after- 
wards, baring  seen  the  prospectus,  the  plaint- 
iff was  induced  to  purchase  the  shares,  objec- 
tion might  have  been  made>  that  a  connection 
did  not  sufficiently  appear  between  the  act  of 
the  defendant  and  the  net  of  the  plaintiff,  from 
which  the  loss  arose;  but  the  second  count  goes 
on  expressly  to  charge  the  defendant,  that  by 
means  of  the  said  false,  fraudulent  and  deceit- 
ful pretenses  and  representations  wrongfully 
and  fraudulently  induced  the  plaintiff  to  be- 
come the  purchaser  and  bearer,  and  plaintiff 
did  then,  and  by  reason  thereof,  actually  be- 
come the  purchaser  and  holder  of  the  shares, 
and  alleges  the  loss  sustained  to  have  been  the 
direct  consequence  of  the  defendant's  act.  Thus 
the  wrong  and  the  loss  are  clearly  concate- 
nated as  cause  and  effect." 

The  allegations,  therefore,  being  essential  to 
the  action,  the  question  is,  was  there  any  evi- 
dence to  go  to  the  jury  for  their  support? 

I  leave  out  of  consideration,  for  the  present, 
the  statute  law  of  Massachusetts.  The  charge 
of  the  declaration  i8,that  the  letter  was  written 
for  exhibition  to  the  plaintiffs  and  among  deal- 
ers like  the  plaintiffs,  and  to  deceive  those  who 
should  see  it.  The  proof  of  the  plaintiffs  is, 
that  until  aft«r  the  failure  of  the  Corporations, 
only  two  persons  were  permitted  to  see  it,  or 
beard  of  its  contents  from  Mr.  Curtis.  One  of 
these  was  Skinner.  The  proof  in  regard  to  the 
exhibition  to  him  is:  "  lasigi  a<<ked  me  (Curtis) 
to  let  him  take  the  letter  to  his  friend  Skinner, 
with  whom  he  always  advised.  I  (Curtis) 
again  said  the  letter  was  confidential,  and  that 
I  could  not  suffer  it  to  go  from  my  office.  He 
then  said,  will  you  let  Skinner  see  it  here,  re- 
peatinglhat  he  always  advised  with  Skinner  on 
matters  of  importance,  and  that  he  wanted  him 
to  see  it.  Upon  this  solicitation  I  consented, 
and  Skinner  came  with  lasigi  and  read  the  let- 
ter." 

There  is  no  evidence  that  Skinner  ever  had  a 
transaction  with  the  Corporations  of  Connecti- 
cut, or  conducted  a  business  which  could  bring 
him  into  any  contact  or  connection.  Aad  sure- 
ly tills  evidence  can  afford  no  support  to  the 
averment  of  a  purpose  to  defraud  or  injure  him, 
or  others  through  him. 

The  charjje  in  the  declaration,  by  this  evi- 
dence, loses  Its  generality,  and  is  reduced  to  the 
imputation  of  a  mischievous  and  fraudulent  de- 
sign upon  the  plaintiffs  alone.  The  only  use, 
"  the  discreet  use.  "of  the  opinion  contained  in 
the  defendant's  letter,  consisted  in  communi- 
cating its  contents  to  .lasigi  himself,  and  to  bis 
confldentia!  friend,  at  his  solicitation,  and  that 
he  might  advise  intelligently  with  him.  It  then 
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becomes  necessary,  to  inquire  of  the  circum- 
stances under  which  that  communication  was 
made  to  him.  It  was  not  told  to  the  defendant 
that  the  plaintiffs  had  asked  for  information  of 
Mr.  Curtis,  nor  that  his  letter  was  written  at  his 
request,  nor  was  he  advised,  until  several 
months  afterwards,  that  any  use  had  been 
made  of  the  letter.  I  do  not  tiiink  it  necessa- 
ry to  consider  how  much  the  power  of  the  agent 
was  limited  by  the  mark  "  confidential."  on  the 
face  of  the  letter.  But  I  will  suppose  that  it 
was  nothing  more  than  a  repetition  of  the  cau- 
tion that  it  should  be  "  discreetly  used  "  by  Mr. 
Curtis,  and  that  the  defendant  is  liable  for  the 
use  he  made. 

The  evidence  on  the  record  comes  from  the 
plaintiffs;  and  in  reference  to  the  circumstances 
of  the  exhibition  from  a  single  witness.  The 
a^nt  of  the  defendant  was  a  near  neighbor  and 
friend  of  the  plaintiffs,  but  had  never  had  any 
intercourse  of  business  with  them,  either  for 
himself  or  for  his  principal. 

Such  being  their  relations,  lasigi,  on  the  5th 
April,  came  to  him  as  a  friend  and  neigh- 
bor, and  stated  that  "he  had  a  large  amount  of 
notes  of  certain  factories  in  Connecticut  in- 
dorsed by  Orrin  Thompson;  that  there  had  been 
a  failure  recentiv,  in  New  York  (Austen  & 
Spicer),  by  which  he  thought  the  factories,  or 
Orriu  Tliompson.  or  all  of  them,  would  lose 
money;  and  that  he  felt  anxious  as  to  the  fate 
of  the  paper  he  held."  He  did  not  state  the 
amount  he  held  exactly,  but  Curtis  was  led  to 
believe  it  was  about  $4U,000.  He  proceeded  to 
say  that  Mr.  James  Brown  was  a  friend  of  Or- 
rin Thompson,  and  that  he  (Jasigi)  had  himself 
heavy  dealings  with  him,  and  that  he  wished 
him  (Curtis)  to  write  to  Mr.  .Tames  Brown  and 
ask  him  about  the  standing  of  Thompson  and  bia 
property.  Curtis  accordingly  wrote,  but  did 
not  state  that  he  wrote  at  lasigi's  request. 
Upon  this  statement  the  particular  form  of  the 
inquiry  is  open  to,  and  will  be  the  subject  of 
remark  hereafter.  The  question  to  Mr.  Brown, 
is:  "  What  is  your  opinion  as  to  any  possibil- 
ity of  loss  to  the  Thompsonville  Company  or 
Orrin  Thompson?"  The  witness  proceeds:  "I 
was  led  to  ask  the  information  and  to  commu- 
nicate the  result  to  him  in  consequence  of  the 
friendly  relations  that  bad  long  existed  iMstween 
us.  and  further  because  I  thought  it  would  tend 
to  relieve  Mr.  lasigi's  mind,  and  not  with  a 
view  to  future  sales."  He  says  further,  "at 
these  interviews  about  my  letter,  and  Brown's 
reply,  there  was  nothing  said  about  any  anlici- 

fated  or  prospective  operations  by  lasigi.     Mr. 
asi.gi  said  the  credits  were  due  to  him."    The 
witness  "  never  knew  that  be  had  sold  his 
notes,"  but  was  a«ked  if  he  would  guarantee . 
them. 

This  statement  of  the  circumstances  of  the 
exhibition  of  the  letter  to  lasigi  contains  the 
whole  case.  No  other  letter  of  the  defijndant 
was  seen  by  him,  no  other  communication  was 
made  to  him,  nor  was  this  letter  after  this 
protluced  to  any  other  person  before  the  failure 
the  Cor|X)rations.  Now,  the  proof  of  the  plaint- 
iffs is  that  they  held  but  a  single  note,  of  less 
tliau  $800,  running  on  time,  at  this  d.ttc:  the 
others  had  been  sold  in  the  winter  previously, 
in  the  New  York  market,  without  indorsement 
or  guaranty.  They  had  a  book  debt  then  <iue, 
upon  which  a  large  payment  was  made  within 
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teo  days  after,  all  of  which  has  been  collected, 
and  about  which  no  solicitude  was  expressed. 
It  likewise  appears  that  lasigl  did  contemplate 
farther  operations,  for  in  January  Thompson 
had  taken  samples  of  wool  to  arrive,  and 
-which  did  arrive,  and  was  sold  about  six  weeks 
from  this  interview. 

Before  closing  this  statement  of  the  evidence 
it  is  proper  to  note  the  impression  that  the  de- 
fendant's letter  made  upon  those  who  read  it, 
as  an  accrediting  document. 

Curtis,  reading  it  with  the  object  of  deciding 
whether  the  Corporations  and  Thompson  would 
meet  their  negotiable  .notes  for  two  or  three 
months,  was  willing  to  guarantee  the  debt  for 
the  usual  commission :  but  when  told  that  cred- 
its on  sales  were  given  afterwards,  he  "  ex- 
pressed his  surprise  that  lasigi  should  have  sold 
after  reading  that  letter."  Skinner,  who  prob- 
ably knew  the  secret  purpose  of  lasigi,  and  in- 
terpreted the  letter  accordingly,  was  not 
"  favorably  impressed."  lasi^i,  in  reply  to  the 
expression  of  surprise  by  Curtis,  quoted  above, 
asked  to  see  the  letter  again,  and  after  reading 
it.  said:  "If  you  did  not  say  that  this  was 
the  same  letter  I  read  in  your  ofl9ce,  I  should 
say  that  I  had  never  seen  this  letter  before." 
And  the  Browns,  when  interrogated  upon  it 
after  the  failure  of  these  parties,  said  that  the 
letter  was  a  guarded  one,  and  did  not  warrant 
credits  on  sales  to  them.  Having  collected  the 
facts  important  to  the  issue,  the  question  arises, 
do  they  constitute  a  case  to  go  to  the  jury  up- 
on this  declaration?  The  evidence  is,  that  the 
plaintiffs,anticipating  consignments  of  wool  and 
sales  to  these  Connecticut  Corporations,  and 
<le8iriag  the  defendant's  information  and  opin- 
ion of  them,  through  Jasigi.  approached  his 
neighbor  and  friend.  Mr.  Curtis,  the  confiden- 
tial agent  of  the  defendant,  to  en^ge  him  to 
procure  this  opinion  and  information  from  his 
principal  in  New  York.  He  approaches  Curtis 
with  a  statement  of  anxieties  for  debts,  exist- 
ing in  the  form  of  negotiable  notes  running  on 
time. 

These  statements  were  certainly  not  accurate, 
and  are,  apparently,  insincere:  and  it  will  be 
noticed  that  the  motive  alle^d  in  the  declara- 
tion, as  prompting  the  plaintiffs,  was  not  re- 
vealed, and  if  it  existed,  was  disguised  under 
the  apprehensions  that  were  expressed.  The 
evidence  shows  the  plaintiffs  did  not  have  notes 
of  the  amount  spoken  of,  and  that  tlie  book 
'debt  was  then  due.  There  is  a  discordance  be- 
tween this  evidence  and  the  inquiry  proposed 
is  the  letter  of  Curtis.  That  inquiry  discloses 
no  apprehensions  of  loss  upon  existing  debts, 
but  refers  to  perils  to  arise  on  future  transac- 
tions. If  lasigi  suggested  the  form  of  the  in- 
quIiT  with  a  view  to  obtain  information  to 
guide  his  conduct,  as  the  declaration  avers,  and 
concealed  hisaim.and  by  affecting  an  alarm  he 
did  not  feel.covered  that  aim  from  Curti8,itha8 
the  appearance  of  circumvention.  Curtis  says  he 
wrote  his  letter  in  consequence  of  his  friend- 
ship for  the  plaintiffs,  to  calm  their  fears,  and 
without  an  intimation  of  prospective  operations. 
Curtis  gave  a  pledge  that  he  would  use  the  let- 
ter of  the  defendant  discreetly.  Before  the  let- 
ter was  placed  in  the  hands  of  the  plaintiffs, 
they  were  informed  it  was  "confidential,"  and 

lasi^i  read  that  upon  the  letter  itself.  lasigi 
again  confirms  the  impression  of  Curtis,  that 
See  17  How 


apprehensions  of  loss  upon  his  notes  were  still 
moving  him,  by  addressing  queries  as  to  the 
probabilities  of  his  getting  his  money,  and  im- 
portunes Curtis  to  exhibit  the  letter  to  his 
friend,  that  he  might  profit  from  his  counsel. 
The  declaration  avers  that  this  letter,  exhibited 
under  such  circumstances,  was  written  for  ex- 
hibition to  inquiring  dealers,  to  encourage  and 
ptersuade  them  to  give  credit  to  those  Corpora- 
tions,and  was  shown  to  the  plaintiffs  with  that 
design.  That  when  it  was  written  and  exiiibited, 
the  anticipated  transactions  from  which  loss  has 
followed,  were  known  to  the  defendant,  and 
the  object  of  the  exhibition  was  to  induce  the 
plaintiffs  to  make  them. 

I  find  no  support  for  these  averments,  but  a 
direct  and  palpable  contradiction  of  them. 
This  conclusion  upon  the  evidence  renders  a 
discussion  of  the  Statute  of  Massachusetts  (Rev. 
Stat.  ch.  74,  sec.  3),  requiring  that  representa- 
tions of  the  character,  ability  and  conduct  of 
another  person  should  be  in  writing,  to  support 
an  action, unnecessary.  But  the  discussions  up- 
on a  similar  statute  fortify  the  conclusions  con- 
tained in  this  opinion.  "The  true  construction 
of  the  Statute,  says  Lord  Abinger,  "is  that 
the  represemation  or  assurance  should  concern 
or  relate  to  the  ability  of  the  other  person  effect- 
ually to  perform  and  satisfy  the  engagement, 
of  a  pecuniary  nature,  into  which  he  has  pro- 
posed to  enter,  and  upon  the  faith  of  which  he 
IS  to  obtain  money,  credit  or  goods."  1  M.  & 
W.,  101,  122.  "He  who  has  money  to  lend  or 
goods  to  sell  on  credil,  and  doubts  the  ability  of 
the  borrower  or  buyer,"  says  Baron  Quruey, 
"  may  exact  his  own  terms;  he  may  insist  on 
having  a  representation  or  assurance  in  writing 
of  the  ability,  from  a  third  person;  and  if  that 
be  refused,  he  may  keep  his  money  and  goods. 
If  he  thinks  fit  to  trust  without  that,  he  has  no 
right  to  resort  to  the  responsibility  of  the 
person  of  whom  he  inquires."  8.  C.  Baron 
Alderson  says :  "  If  we  refer  to  the  cases  which 
had  occurreid  before  the  legislative  provision, 
I  think  it  will  be  found  that  the  decision  in  the 
class  of  cases  commencing  with  Pauley  v.  Free- 
man, had  raised  a  well  founded  complaint  in 
the  profession  of  having  virtually  repealed  the 
Statute  of  Frauds,  by  which  a  guaranty  was 
required  to  be  in  writing,  and  that  the  object 
Lord  Tenterden  had  in  view,  was  to  place  Iwrth 
on  the  same  footing,  and  to  provide  that  a  writ- 
ten document  should  be  equally  required  in 
both.  The  two  cases  are,  I  think,  identical  in 
principle.  He  adds,  "  that  fraud,  in  substance, 
amounts  to  an  implied  guaranty  of  the  plaint- 
iff's solvency." 

Had  Curtis  given  a  guaranty  to  the  plaintiffs 
of  their  debt,  either  for  or  without  a  commis- 
sion, and  accompained  the  act  with  statements 
of  the  pecuniary  condition  of  the  debtors,  and 
expressions  of  confidence  in  his  solvency  whol- 
ly unwarranted,  it  is  clear  that  it  would  have 
imposed  no  responsibility  for  sales  not  then 
spoken  of  or  alluded  to,  which  were  not  made 
for  several  weeks  afterwards,  which  were  not 
contemplated  by  one  of  the  parties,  and  if  by 
the  other,  were  concealed  in  all  the  intercourse 
that  then  took  place.  The  Statute  was  designed 
to  reduce  the  liabilities,  for  the  representa- 
tions it  describes  to  some  definite  and  appreci- 
able limit;  that  the  representations  should  be 
evinced  in  a  written  document,  and  thnt  those 
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who  were  to  derive  a  benefit  from  It,  is  a  secu- 
rity, should  be  ascertained  from  its  contents, 
and  that  the  liability  on  the  document  should 
not  be  extended  beyond  the  engagements  to 
which  it  had  reference. 

The  questions  embraced  in  this  case  are  ex- 
hibited in  a  short  conversation  detailed  in  the 
evidence  of  the  plaintiffs.  Curtis  says:  "  After 
the  failure  of  the  Corporations  in  September,  I 
had  an  interview  with  Mr.  lasigi.  I  met  him 
in  the  street;  he  accosted  me  m  a  state  of  ex- 
citement; he  said:  'Mr.  Curtis,  Thompson  has 
failed,  and  the  Thompsonville  Company  has 
failed.'  I  said:  'I  am  sorry,  but  you  have 
got  your  money.'  He  said:  '  Yes,  I  have  got 
the  money  that  was  owing  to  me,  but  I  have 
trusted  them  again.'  I  expressed  surprise  that 
he  should  have  trusted  them  again." 

It  was  not  with  a  declared  purpose  of  trust- 
ing them  again  tbiat  lasigi  sought  information 
of  Curtis;  nor  was  the  confidential  letter  of 
Mr,  Brown  to  his  agent  read,  with  the  avowal 
that  future  operations  were  to  be  affected  by 
the  impression  it  made;  nor  was  the  question- 
able act  of  its  exhibition  superinduced  by  any 
suegestions  of  the  existence  of  pending  negotia- 
tions. 

The  objects  disclosed  by  lasigi  were  wholly 
incompatible  with,  and  exclusive  of,  the  notion 
of  an^  legal  responsibility  for  the  accuracy  or 
sufliciency  of  the  letter,  or  even  for  a  willful 
misrepresentation. 

He  did  not  ask  for  information,  proposing 
action,  even  in  regard  to  the  notes  to  which  he 
spoke,  nor  did  any  alteration  of  his  debt  take 
place  in  consequence.  He  simply  inquired  of 
Curtis,  that  anxieties  might  te  relieved  and 
his  apprehensions  quieted. 

The  liabilities  incurred  in  cases  like  that  de- 
scribed in  the  declaration,  are  for  a  fraud  pro- 
ductive of  damage;  of  a  damage  directly  conse- 
quential and  in  the  contemplation  of  the  parties, 
as  a  result  of  the  act  done,  and  not  for  conse- 
quences remote,  contingent,  and  arising  from 
acts  unconnected  with  the  objects  disclosed  or 
comprehended  by  them. 

Afr.  Juitke  CortiB,  dissenting: 

I  do  not  agree  with  the  majority  of  my 
brethren  in  this  case.  But,  as  I  may  be' required 
to  preside  at  the  trial  which  has  now  been 
ordered,  I  am  not  willing  to  enter  into  a  dis- 
cussion of  the  evidence  heretofore  given,  and 
which  will  doubtless  be  repeated  on  another 
trial.  Without  doing  so,  it  is  not  practicable  to 
exhibit  the  legal  principles  which,  in  my  opin- 
ion, should  govern  thin  case.  I  therefore  mere 
ly  say  I  do  not  concur  in  the  judgment. 

Cited— 21  How.,  168 ;  11  Otto,  2T0. 


MOSES  WANZER  and    JABEZ    HARRI- 
SON, App'U, 

V. 

BENNETT  R.  and  J.  H.  TRULY. 

(See  8.  C.  17  How.,  584-681.) 

Equity — enjoining  paj/ment  of  purchase  money 
— garnishment  takes  debt  subject  to  defenses. 

NOTB.— Fend««'»  damages  for  breach  oftrmtraet 
for  tale  of  chattels.  See  note  to  Sbepberd  v.  Hamp- 
ton. 3  Whoat.,  200. 


A  recovered  judgment  agaiost  B,  and  la  or- 
der to  collect  it  attached  by  tramishment  a  debt 
due  b.v  C  to  B,  on  a  note,  and  recovered  Judgment 
against  C,  as  sarDlsbee.  The  note  was  given  for 
property  sold  by  B  to  C,  the  title  whereof  failed 
after  tbe  last-named  Judgment,  In  part,  other  per- 
sons bavlUK  brought  suit  against  C,  and  suMe- 
qucntly  recovered  ajralnst  C,  a  part  of  the  property. 
Tbe  vendor,  B,  having  died  insolvent,  held  that  C 
could  maintain  an  action  in  equity  to  enjoin  tbe 
judgrment  and  proceedings  by  A,  against  him,  b» 
offering  to  release  bis  olBlm  on  tbe  property  to  A. 

Account  ordered  in  which  C  is  to  l>e  entitled  to  th» 
value  of  tbe  property  recovered  of  him,  or  the- 
amount  paid  by  him,  on  compromise,  and  tbe  costs 
and  expenses  paid  by  blm  in  tbe  suit  aealnst  tiim, 
to  be  credited  on  tbe  Judgment  against  him. 

Argued  Feb.  IS,  18BS.    Decided  March  8.  1866. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Missis- 
sippi. 

The  bill  in  this  case  was  filed  in  tbe  Cjrcuit 
Court  of  the  United  States  for  the  Southern 
District  of  Mississippi,  by  tbe  appellees,  for  ai> 
injunction  to  prevent  the  sale  of  certain  slaves, 
which  had  b«en  levied  on  to  satisfy  a  cer 
tain  judgment.  A  temporary  injunction  wa» 
granted,  and  on  final  decree  was  made  perpet- 
ual. From  this  decree  the  defendants  appealed 
to  this  court. 

A  further  statement  appears  in  the  opinion 
of  the  court. 

Mr.  Coxe  for  the  appellants,  and  Me»*r». 
Robert  J.  Brent  and  Henry  Bla.y  for  the 
appellees. 

Mr.  <7tM<to  Campbell  delivered  the  opin- 
ion of  the  court : 

The  appellee  (B.  R.  Truly)  purchased  of  J. 
R.  Herbert,  in  1836,  in  Mississippi,  five  slaves, 
for  whom  he  gave  two  notes,  one  of  which,  for 
$3,576,  was  payable  in  March,  1838,  at  a  bank- 
ing house  in  Brandon,  with  ten  per  cent,  in- 
terest till  paid.  Another  note  for  the  same 
sum  has  been  collected.  During  the  year  1887^ 
the  appellants  recovered  a  judgment  in  the 
Circuit  Court  against  Herbert,  who  had  ab- 
sconded in  insolvent  circumstances  In  1889, 
a  process  of  ganuHhment  was  served  upon  the 
appellee  Ijefore  named,  who  acknowledged  the 
existence  of  this  note,  and  a  judgment  was  ren- 
dered against  him.  An  execution  issued,  a 
levy  was  made,  a  forthcoming  bond  was  taken, 
and  a  forfeiture  of  it  returned;  upon  thistxtnd, 
J.  H.  Truly  was  a  surety.  In  1810  an  injiu>c- 
tion  was  obtained  by  the  appellees,  upon  the 
allegation  (inter  alia)  that  they  had  heard  that 
the  slaves,  which  form  the  consideration  of  the 
notes,  were  the  property  of  certain  minor 
children  in  Alabama,  whose  guardian  had 
fraudulentiv  removed  them  and  sold  them  to- 
Herbert,  "this  bill  was  before  this  court  and 
was  dismissed.    6  Howard,  S.  C,  141. 

While  the  suit  was  in  this  court,  the  minor 
children  referred  to,  instituted  suits  in  the 
(;ourt  of  Chancery  in  Mississippi  (bv  seques- 
trating the  property)  against  the  appellee  or  his 
assigns,  and  which  resulted,  during  the  prog- 
ress of  the  present  suit,  in  the  recovery  of  two 
of  the  slaves,  and  nine  tenths  interest  in  a  third, 
with  the  damages  for  their  loss  of  service. 

The  original  bill  was  filed  in  the  present 
suit  in  anticipation  of  this  result,  and  alleges 
the  dteth  of  Herbert  and  his  vendor  (Nichol- 
son) in  Texas,  insolvent;  and  that  the  appellees 
were  willing  to  release  their  claim  on  the  slaves 
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M  derived  from  them,  and  surrender  the  de- 
fense of  the  suits  to  the  appellants,  and  call 
upon  them  to  take  their  place.  The  fact  of 
the  recoveries  subsequently  is  brought  to  the 
notice  of  the  court  through  supplemental  bills. 
The  Circuit  Court  decreed  a  perpetual  injunc- 
tion in  favor  of  the  appellees.  The  averment 
of  the  outstanding  paramount  title  in  the 
wards  of  Nicholson,  and  which  the  appellees 
had  only  heard  of  from. common  report,  which 
appeared  In  the  former  suit,  was  disposed  of  by 
this  court  as  insuf&cicnt,  for  that  the  appellees 
then  "  retained  possession  of  the  properly  with- 
out a  threat  of  molestation." 

The  rule  of  the  courts  of  Mississippi  as  well 
IS  of  this  court  is,  that  except  in  special  cases, 
t  vendee  in  possession  cannot  at  law  or  in  equity 
contest  the  payment  of  the  purchase  money 
stipulated  in  a  contract  of  sale  by  an  alleged 
defect  of  title,  but  reliance  must  be  placed 
00  the  covenants  it  contains. 

OUpin  V.  Smith,  11  8  &  M.,  109;  Dennit  v. 
Heath.  Ibid..  206;  2  Wheat.,  18;  8  Pet..  810;  8 
Porter,  127;  19  Johns.,  T7. 
'  The  disturbance  of  the  possession  by  the 
orders  and  process  of  the  Court  of  Chancery,  the 
imminence  of  the  danger  from  the  title  pro- 
pounded in  those  suits,  and  the  insolvency  and 
death  of  the  warrantors,  were  facts  which  au- 
thorized the  Circuit  Court  to  talce  equitable  cog- 
nizance of  the  present  complaint  of  the  appel- 
lees, and  to  administer  relief.  The  rule  of 
the  civil  law,  that  the  price  of  the  sale  of 
real  property  cannot  be  recovered  by  the  vend- 
or if  the  vendee  has  been  disturbed  in  his  pos- 
session by  prior  incumbrances  or  paramount 
titles,  or  has  just  grounds  for  apprehension  on 
that  account  {Potkier  de  Vente,  sec.  280),  is  the 
rale  of  chancery  where  there  nas  been  fraud, 
or  where  the  covenants  of  warranty  are  inade- 
quate to  the  protection  of  the  vendee  by  reason 
of  the  insolvency  of  the  vendor. 

In  Bumpiu  v.  Plainer,  1  Johns.  Ch.,  218. 
Chaneellor  Kent  said:  "  I  consider  an  eviction 
at  law  an  indispensable  part  of  the  claim  to 
relief  here,  on  the  mere  ground  of  a  failure 
of  consideration. "  And  in  Abbott  \.  AUen,  2 
Johos.  Ch.,  519,  he  said:  "If  there  be  no 
fraud  in  the  case,  the  purchaser  must  resort  to 
his  covenants  if  he  apprehends  a  failure  or  a 
defect  of  title,  and  wishes  relief  before  evic- 
tion." 

But  in  the  last  case  he  suggests,  "  that  exist- 
bg  incumbrances  which  appeared  to  admit  of 
no  dtspule,"  or  "  where  an  adverse  title  is  put 
forward,"  "  or  an  adverse  proceeding  threat- 
ened." might  support  an  injunction  tillthe  title 
was  ascertained  at  law.  And  in  John»on  v. 
Qtn,  2  Johns.  Ch.,  547.  he  administered  relief 
ID  accordance  with  these  suggestions.  A  learned 
>uccessor  of  this  eminent  Jurist,  with  these 
ctses  before  him,  determined  that  when  "the 
covenants  have  been  actually  broken,  and  the 
gnuitor  is  insolvent,  a  court  of  equity  may 
restrain  him  from  proceeding  to  collect  the 
whole  amount  of  the  purchase  money,  and  may 
offset  the  damages  occasioned  by  the  breach 
of  the  covenants  of  seisin  or  warranty,  against 
nich  unpaid  purchase  money. 
Mfooiimf  V.  Bunee,  9  Paige,  448. 
And  this  conclusion  is  supported  by  well-con- 
■^dered  adjudications  in  other  courts  of  the 
States. 
See  17  How. 


2  Dana;  276;  1  Dana,  803;  6  Leigh,  89.  6OT; 
8  Ala.,  920;  1  Black.,  884;  10  Ala.,  Otrver  t. 
MiOer. 

The  question  arises  whether  the  equity  we 
have  considered,  of  the  vendee  to  protection 
from  the  insolvency  of  the  vendor,  has  been 
modified  or  defeated  by  the  pursuit  of  the  at- 
taching creditor  in  the  Circuit  Court.  The 
procoMing  by  garnishment  is  designed  to  sub- 
ject a  debt  due  to  the  defendant,  to  the  pay- 
ment of  the  demand  of  his  creditor,  by  invest- 
ing the  creditor  with  a  judicial  power  to  col- 
lect and  apply  the  amount  due.  The  claim  of 
the  attaching  creditor  against  the  defendant  is 
only  extinguished  by  a  satisfaction  of  his  de- 
mand by  the  garnishee.  The  garnishee  is  en- 
titled to  make  at  law  legal  defenses,  and  his 
equities  must  be  sought  in  a  court  of  chancery. 

17  Ala.,  455;  5  Met.,  263;  2  Wash.  C.  C., 
488. 

The  Statutes  of  Mississippi  do  not  assign  any 
extraordinary  effect  to  the  judgment  condemn- 
ing the  debt  in  the  hands  of  the  garnishee,  nor 
do  they  enlarge  the  rights  of  the  attaching  cred- 
itor beyond  those  of  any  other  assignee  of  a 
chose  in  action.  The  equity  of  the  vendee  to 
to  be  indemnified  from  the  purchase  money  in 
his  hands,  for  a  breach  of  the  covenants  of 
warranty  by  an  insolvent  vendor,  originates  in 
the  contract,  and  inheres  to  it  so  long  as  any 
part  of  it  is  executory.  The  equity  of  the  at- 
taching creditor  does  not  arise  in  the  contract, 
and  is  subsequent  to  its  formation.  In  claim- 
ing the  benefit  of  the  fund,  he  renders  no 
service  to  the  vendee,  and  releases  none  of  his 
rights  against  the  vendor.  He  may  fail  in 
realizing  hopes  or  anticipations  br  the  defeat  of 
his  suit  against  the  garnishee,  but  his  judg- 
ment against  his  debtor  remains  in  operation. 
Where  a  parly  contracts  specifically  for  prop- 
erty, pays  money,  acquires  a  legal  title  without 
notice  of  an  equity,  a  court  of  chancery  will 
not  disturb  his  legal  position.  But  there  is  no 
principle  upon  which  a  court  of  chancery  is  re- 
quired to  imply  that  a  proceeding  by  a  defend- 
ant, through  the  intervention  of  his  creditor,  to 
subject  a  legal  demand,  unconnected  with  any 
equity — a  demand  which  equity  would  not 
permit  him  to  collect  in  his  own  name,  in  con- 
sequence of  the  failure  of  consideration — shall 
devest  the  garnishee  of  equitable  claims  and 
defenses. 

The  rule  of  law  is  accurately  stated  by  Vict- 
Chaneellor  Wigram,  who  says:  "  That  a  cred- 
itor, under  his  judgment,  might  take  in  exe- 
cution all  that  belongs  to  bis  debtor,  and  noth- 
ing more.  He  stands  in  the  place  of  his  debtor. 
He  is  a  purchaser  who,  by  the  terms  of  his  con- 
veyance, takes,  subject  to  any  liability  under 
which  the  debtor  himself  held  the  property." 

Whitworth  v.  Oaugain,  8  Hare,  416;  1  Cr. 
&  Phil.,  825;  Langton  v.  Ilorton,  1  Hare, 
316;  Hutch.  Dig.  Miss.  Stat.  912,  sec.  8. 

The  most  restricted  view  of  the  doctrine  of 
these  cases  is,  that  the  equitable  rights  of  the 
garnishee  remain  unaffected  by  the  judgment, 
or  the  proceedings  under  the  judgment,  till 
the  execution  is  executed,  unless  the  garnishee 
is  accessory  to  some  act,  or  guilty  of  some 
omission  or  laches,  by  which  their  efficacy  is 
impaired. 

I  McN.  &  G.,  487;  8  Ala.,  867. 

When  the  execution  is  executed,  the  claim  of 
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the  attaching  creditor  upon  the  defendant  in 
the  suit  (his  original  debtor)  is  satisfied.  He 
has  purchased  thereby  the  issues  of  his  garnish- 
ment process  for  an  adequate  consideration, 
and  could  not  consequently  be  called  to  refund 
at  any  future  time.  This  view  of  the  rights  of 
the  vendee  is  sustained  by  Chancellor  Walworth 
in  Sanfm-d  v.  McLean,  3  Paige,  117,  where  the 
effect  of  a  judgment  is  stated,  and  where  a 
purchaser  under  it  is  said  to  be  subject  to  every 
equitable  claim  thereon  which  was  prior  in 
point  of  time  to  the  judgment,  of  which  he  had 
notice  at  or  before  the  sale  of  the  property." 
In  many  of  the  States  the  policy  has  been 
adopted,  of  placing  the  claims  of  judgment 
•creditors  upon  the  same  footing  as  purchasers, 
in  reference  to  unrecorded  conveyanciss,  and  of 
assigning  to  creditors'  liens  a  higher  rank  than 
they  occupy  in  thp  general  system  of  equity  ju 
rispnidence;  but  in  theabsenceof  suchapolic^ 
the  rules  we  have  quoted  must  determine  their 
dignity. 

The  appellees  cannot  be  charged  with  any 
laches,  or  conduct  calculated  to  deceive  or  mis- 
lead the  attaching  creditor,  hut  the  only  com- 
plaint of  them  is,  that  they  insisted  upon  their 
title  to  relief  prematurely  and  with  too  much 
pertinacity.  Whatever  effect  may  be  visited 
upon  such  a  course  of  conduct,  we  know  of  no 
rule  that  wo\ild  authorize  the  forfeiture  of  their 
claim  to  relief.  We  concur,  therefore,  in  the 
leading  principle  upon  which  the  cause  was  de- 
termined in  the  Circuit  Court.  But  we  do  not 
agree  with  the  court  in  their  allowance  of  a 
perpetual  injunction,  without  requiring  an  ac- 
count. 

The  contract  of  the  appellee  was  for  Ave 
slaves,  for  whom  only  one  half  the  price  has 
been  paid.  The  whole  of  them  were  possessed 
for  many  years,  yhen  two  and  nine  tenths  of 
another  were  recovered,  with  damages  for  the 
detention  of  two. 

The  damages  recovered  were  compromised 
and  only  a  portion  of  them  paid.  No  notice 
was  given  to  the  appellants,  of  the  offers  or  ac- 
ceptance of  the  compromise. 

The  appellants  are  complainants  in  equity, 
seeking  to  enforce  a  covenant  of  indemnity,  and 
must  receive  relief  upon  llie  principles  on  which 
the  court  habitually  extends  it;  that  is,  upon 
the  principle  of  doing  ec^uity — upon  a  principle 
of  compensation  for  the  mjury  sustained.  This 
is  the  rule  stated  in  McQinnis  v.  Noble,  7  Watts 
&  S.,  4M,  and  applied  in  a  similar  case  to  this, 
of  J»ne»  V.  Lightfoot.  10  Ala.,  17.  The  appel- 
lees, upon  their  eviction,  areentitled  to  the  value 
of  the  slaves  they  have  lost  at  the  date  of  the 
decrees,  and  the  damages,  costs  and  expenses 
actually  paid  upon  the  decrees  of  the  Court  of 
Chanc<>ry  in  Mississippi. 

We  direct  the  reversal  of  the  decree  of  the 
Circuit  Court,  and  remand  the  cause,  with  di- 
rections that  these  amounts  he  ascertained,  and 
the  judgment  at  law  in  the  Circuit  Court 
against  the  appellees  and  their  sureties  be  cred- 
ited with  this  sum,  as  of  tliat  date,  and  that  the 
costs  of  this  court  l)e  paid  by  the  appellees. 

Dissenting,  Mr.  Jxutiee  Daniel.  Mr.  Cliief 
Justice  Taney,  and  Mr.  Justice  BIcLeaii. 

Mr.  Justice  Daniel,  dissenting: 
I  dissent  from  the  decision  by  the  majority  of 
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the  court  in  this  case,  and  in  expressing  my 
disagreement  I  have  felt  no  greater  perplexity 
in  reconciling  that  decision  with  every  princi- 
ple of  justice,  than  in  reconciling  it  with  itself. 
For  to  my  apprehension  it  clearly  appears  that 
if  there  ever  was  a  decision  which  could  be 
characterized  asfelo  de  se,  it  is  precisely  the  de- 
cision made  in  this  case. 

This  controversy  had  its  commencement  by  a 
proceedine  familiarly  known  and  practiced  in 
several  of  the  States,  and  particularly  in  the 
south  and  southwest,  usually  denominated  a 
foreign  attachment.  By  this  proceeding  a  per- 
son whose  debtor  may  have  absconded,  or  who 
has  no  visible  property  which  can  be  reached 
directly  by  legal  process,  is  authorized  to  attach 
in  the  hands  of  a  third  person  who  may  ho  in- 
debted to  the  debtor  of  the  attaching  party,  an 
amount  equal  to  the  demand  due  to  the  latter. 
Under  such  proceeding  the  plaintiff  in  the 
attachment  is  placed  in  the  precise  position  of 
his  debtor  with  respect  to  the  defendant,  and 
can  either  legally  or  equitably  recover  of  him 
nothing  more  than  what  was  due  fron  the  de- 
fendant to  the  debtor  of  the  plaintiff.  In  other 
words,  the  plaintiff  stands  affected  and  is  bound 
by  every  legal  and  equitable  right  appertaining 
to  the  parties  of  whose  transactions  and  relation 
to  each  other,  he  seeks  to  avail  himself.  Avoid- 
ing a  detail  of  the  facts  and  proceedings  bad  in 
this  cause,  further  than  is  necessary  to  its  correct 
comprehension,  those  facts  and  proceedings  are 
prominently  and  simply  these. 

That  in  the  year  1836  the  appellant,  Bennett 
R.  Truly,  purchased  Ave  slaves  of  one  John 
R.  Herbert,  and  for  the  purchase  money  for 
those  slaves  executed  two  promissory  notes  of 
$3,575  each. 

That  Herbert,  shortly  after  the  sale  and  pur- 
chase of  these  slaves,  removed  to  Texas,  where 
he  died  insolvent.  That  Wanzerand  Harrtsen, 
being  creditors  by  judgment  of  this  insolvent 
person,  Herl)ert,  sued  out  an  attachment 
agrinst  Truly,  and  obtained  a  judgment  there- 
on for  the  sum  of  $8,573,  the  amount  of  one  of 
the  notes  given  for  the  purchase  of  the  slaves, 
the  other  not*  for  the  like  amount  having  been 
paid. 

That  suits  had  been  instituted  by_  certain  per- 
sons whose  guardian,  during  their  minority, 
had  run  off  with  those  slaves,  from  the  Stai«  of 
Alabama,  and  sold  them  to  Herbert,  of  vrhom 
they  were  purchased  by  Truly,  who  was  igno- 
rant, when  he  purchased,  of  any  defect  in  the 
title  to  them.  That  in  the  suits  brought  for. 
these  slaves,  a  recovery  had  taken  place  in  be- 
half of  the  true  owners,  and  that  the  slaves  had 
been  surrendered  by  Truly,  who  bad  also,  by  a 
compromise  with  the  agent  of  the  persons  who 
had  obtained  a  decree  for  the  slaves,  delivered 
to  said  agent  four  other  slaves,  in  satisfaction  of 
the  hires  of  those  slaves,  and  of  the  cos's  in- 
curred by  their  true  owners'  prosecuting  their 
title  to  them. 

Upon  the  foregoing  facts  this  court  have  by 
their  decision  aflirmra  that  Herbert,  having  bad 
no  title  to  the  slaves,  could  convey  none  to  his 
vendee,  and  that  the  slaves  sold  by  him  having 
constituted-  the  only  consideration  for  the  notes 
given  by  Truly,  by  the  recovery  of  those  slaves 
by  title  paramount,  that  consideration  had 
failed  or  been  taken  away,  and  therefore  there 
remained  no  foundation  for  a  claim  upon  Truly. 
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either  on  behalf  of  Herbert  or  of  any  person 
occupying  his  precise  position. 

Had  the  decision  of  this  court  terminated  here, 
or  at  a  conclusion  seemingly  inevitable  from  the 
principles  and  terms  of  that  decision,  viz.:  the 
absolute  denial  to  Herbert,  or  to  Wanzer  and 
Harrison  representing  Herbert,  of  any  de- 
scriplioD  of  right.under  the  contract  with  Tnily, 
that  decision  would  have  been  reconcilable  with 
justice,  and  consistent  with  itself.  But  this 
court  goes  on  to  argue  that,  from  the  evidence 
in  the  record,  it  appears  that  Truly  has  not  re- 
sponded to  any  regular  and  .ipeciflc  rate  or  de- 
mands for  the  hire  of  the  slaves,  whilst  they 
were  in  his  possession  or  under  his  control,  and 
therefore  there  should  be  an  account  taken  in 
this  cause,  showiug  on  the  one  hand  the  in- 
terest upon  the  claim  asserted  through  Herbert, 
and  on  the  other  the  amount  of  the  hires  of  the 
slaves,  regularly  and  specifically,  computed, 
with  the  view  (if  indeed  such  view  is  compre- 
hensible for  any  conceivable  reason)  that,  should 
there  turn  out  tu  be  an  excess  of  hires  beyond 
the  interest  upon  the  claim  asserted  through 
Herbert)  that  excess  may  he  applied  to  the  ben- 
efit of  Wanzer  and  Harrison. 

But  the  error  of  this  direction  by  the  court  is 
exposed  by  the  following  inquiries:  Suppoie 
not  one  cent  of  the  hires  of  these  slaves  has  been 
paid,  to  whom  do  those  hires  belong;  to  whom 
would  Truly  be  accountable  for  them?  He 
would  be  accountable,  surely,  to  those  to  whom 
the  subiects  constituting  the  source  of  those 
hires  belonged,  and  not  to  the  purloincr  of  tboir 
property,  nor  to  persons  deducing  title  from 
such  wrongdoers;  nay,  the  payment  to  the 
latter  of  any  portion  of  those  hires  would  not 
exempt  the  payer  from  reclamation  from  the 
true  owners. 

Then  let  it  be  supposed  that  Truly  majf  have 
compromised  with  the  true  owners  the  claim  for 
hires,  either  by  the  payment  of  an  amount  less 
than  their  actual  or  estimated  affgregate,  or  by 
the  transfer  of  properly  in  kind  (slaves,  for  in- 
stance, as  it  appears  were  delivered  to  the  true 
owners),  will  this  court  undertake  to  deny  to 
those  parties  the  right  to  compromise  their  own 
interests?  It  may  have  been  that  the  delivery  of 
the  four  slaves  in  satisfaction  for  the  hires,  was 
more  satisractory  and  more  advantageous  to  the 
persons  accepting  them,  than  any  other  arrange 
ment  which  could  have  been  made.  But  should 
these  rightful  claimants  have  been  willing  to 
surrender  any  portion  of  their  interests,  or  from 
motives  wise  or  unwise,  should  have  relin- 
quished the  whole  of  tbem,  could  such  a  pro- 
ceeding have  given  validity  to  the  fraudulent 
pretensions  of  Horljert,  or  of  those  who  seek  to 
profit  by  his  dishonesty?  The  decision  of  this 
court  having  declared  the  contract  with  Herbert 
void  for  an  entire  want  or  failure  of  consider- 
iUod;  unless  the  maxim  ez  nihilo  nihil  fit  shall 
be  reversed,  and  this  court  shall  alHrm  that 
something  can  arise  from  nothing,  it  passes  my 
powers  to  perceive  how  any  right,   legal  or 

Siuitable,  can  spring  from  this  contract  with 
erbert,  thus  declared  to  be  void,  and  that  al- 
leged right,  too,  e.\i.sting  in  one  who,  in  legal 
inlendmeut.  is  Herbert  himself.  If  the  con- 
tract with  Herbert  is  valid,  then  the  judgment 
upon  the  attachment  should  be  enforced  to  its 
fall  extent;  if  it  was  invalid,  then  in  the  same 
extent  it  should  be  repudiated:  but  this  court. 
See  17  How. 


while  it  condemns  the  contract  itself,  attempts 
to  deduce  from  it  and  to  enforce  consequences 
which  necessarilr  imply  its  validity,  and  which 
can  reault  only  from  regarding;  it  as  valid.  In 
this  a.spect  of  the  decision.  I  can  but  regard 
it  a.s  injurious  to  the  appellees,  as  irreconcilable 
with  sound  principles  of  logic  or  of  law,  as  irre- 
concilable with  itself.  I  forbear  here  any  remark 
as  to  the  periods  at  which  the  grountls  of  de- 
fense in  the  court  below  came  into  existence,  or 
were  tangible  and  practicable,  or  as  to  the  man- 
ner in  which  they  were  relied  on.  in  opposition 
against  the  appellee.  These  are  matters  of  en- 
tirely distinct  from  the  essential  merits  of  those 
grounds  of  defense,  and  any  examination  of 
them  seems  unnecessary,  or  rather  to  be  ex- 
cluded, by  the  decision  here  upon  the  character 
of  the  defense  itself. 

Decree  of  the  Circuit  Court  reverted,  with 
eottt,  and  cause  remanded  to  the  Circuit  Court, 
for  further  proeeedingi  to  be  had  therein  in  con- 
formity to  the  opinion  of  thit  court,  and  a»  to 
law  andjuttiee  »haU  appertain. 


THE  UNITED  STATES,  PVff, 

e. 
LINDSEY  NICKERSON,  Jb. 

(Sec  8.  C,  n  How.,  204-212.) 

Criminal  lav — perjury — indictment— former  ac- 
quittal good  ple<t  in  bar. 

Where  defendant  was  acquitted  on  a  trial  for 
perjury,  because  the  trial  oolirt  erroneously  held 
that  the  net  specially  monlloned  In  the  Indictment 
did  not  require  the  oath  chartred  In  the  Indictment 
as  to  a  certain  fact :  on  t>eln(r  agiiln  Indicted  for 
perjury  for  falsp  swoarlny  to  that  fact,  held,  that 
the  former  acquittal  was  a  bar  to  the  second  Indict- 
ment. 

The  7th  sec.  of  the  Act  of  July  29tb,  1818  (3  Stat, 
at  iMTge,  49),  reqlrt-d  an  oath  to  the  verity  of  the 
agreement,  as  well  as  to  the  truth  of  the  certificate 
therein  mentioned. 

It  wag  not  neces^ry  to  aver  in  the  Indictment 
what  Acts  of  Congress  required  the  oath  to  be 
taken. 

The  court  was  bound  to  take  Judlohtl  oofrnizanoe 
of  all  Acts  respectlna:  it. 

Under  averments  in  the  former  Indictment,  of 
the  purpose,  description  and  occasion  of  the  oath, 
and  that  it  was  requlrod  by  law,  the  yovernmi-nt 
couid  rely  on  any  Act  of  ConRress  requiring  the 
oath,  without  roferriair  to  it. 

The  averments  of  the  former  Indictment  wore 
sulfloient  to  authorize  proof  of  the  offense. 

Argued  Feb.  2Sd,  1855.  Decided  Mar.  8th,  1855. 

ON  a  certificate  of  division  in  opinion  between 
the  .Judges  of  the  Circuit  Court  of  the 
United  States  for  the  District  of  Massachusotta, 
Nickerson,  the  present  defendant  in  error,  was 
indicted  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Mas-oachusetts,  for 
false  swearing  under  the  third  section  of  the 
Act  of  Marcli  1st,  1833,  which  proTides  that 
•'  if  any  person  shall  swear,  or  affirm  falsely 
touching  the  expenditure  of  public  money,  or 
in  support  of  any  claim  against  the  United 
States,  he  shall,  upon  conviction  thereof,  suffer 
for  willful  and  corrupt  perjury." 

Third  Stat,  at  L.,  ch   7,  sec.  8,  p.  771. 

The  indictment  charges  that  defendant,  as 
owner  and  agent  of  the  shipping  vessel  called  Sil- 
ver Spring,  and  in  order  to  oblain  the  allowance 
of  bountv  to  certain  fishing  veasels,  provided  by 
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the  Act  of  July  29,  1818,  did  on  the  10th  day 
of  January,  1854,  produce  to  the  collectors  of 
customsof  the  port  of  Barnstable,  a  paper  pur- 
porting to  be,  and  did  falsely  swear  that  it  was, 
the  original  agreement  made  with  the  fisher- 
men employed  on  board  said  vessel,  during  the 
preceding  fishing  season.and  that  the  defendant 
also,  falsely  swore  that  the  officers  and  three 
fourths  of  the  crew  of  said  vessel  were  citizens 
of  the  United  States,  as  required  by  the  Act  of 
March  Ist,  1817.  To  this  indictment  the  de- 
fendant pleaded  a  former  acquittal  on  an  in- 
dictment tried  in  the  District  Court,  and  the 
demurrer  to  that  plea  presents  the  issue  upon 
the  record.  The  first  indictment,  on  which  the 
defendant  was  acquitted,  was  framed  under 
the  Act  of  July  29.  1818,  sees.  7  &  9. 
'  At  the  trial  m  the  District  Court,  the  offense 
set  forth  was,  making  a  false  declaration  under 
oath  before  the  ^collector,  that  the  paper  pro- 
duced and  sworn  to  by  the  defendant  was  the 
original  agreement. 

The  Judge  held  that  this  oath  was  not  re- 
quired by  the  Act  of  July  29, 1813,  sec.  7.  The 
United  States  Attorney  then  offered  to  prove 
that  this  was  false  swearing,  touching  the  ex 
penditure  of  public  money  under  the  Act  of 
March  1,  1828,  sec.  3,  but  the  Judge  held  the 
evidence  inadmiseible,  and  the  defendant  was 
acquitted. 

In  the  Circuit  Court  the  defendant,  Nicker- 
8on,  joined  in  the  demurrer  to  his  plea  of 
former  acquittal,  and  the  judges  were  divided 
in  the  opinion  as  to  whether  or  not  that  plea 
was  good  in  bar  to  the  indictment. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.  C.  Cushlng;,  Att'y  Gen.,  for  the 
United  Slates,  after  stating  the  facts,  made  the 
following  points: 

1.  The  lalse  swearing  alleged  in  the  two  in- 
dictments, is  not  one  and  the  same  perjury. 

2.  The  defendant  could  not  have  been  tried 
under  the  first  indictment,  for  the  crime  created 
by  the  Act  of  1823. 

3.  To  constitute  the  statute  offense,  under 
the  Act  of  1823,  there  must  l>e  a  false  swearing 
in  an  oath  duly  administered,  and  required  or 
authorized,  by  law. 

U.  8.  V.  BaUei/,  9  Pet.,  238. 

4.  The  first  mdictment  charged  no  false 
swearing,  except  in  an  oath  required  by  the 
Act  of  1813. 

If  the  District  Judge  erred  in  deciding  that 
the  oath  setnip  in  the  first  indictment  was  not 
required  by  the  Act  of  1813,  the  defendant  can- 
not avail  himself  of  that  error,  because  it  was 
a  ruling  in  his  favor  and  against  the  United 
States,  which  could  not  except,  but  were  bound 
by  it  in  that  cause. 

The  defendant  cannot  avail  himself  of  the 
plea  of  former  acquittal,  because  he  was  ac- 
quitted of  the '  offense  only,  set  forth  in  the 
first  indictment,  and  not  of  the  offense  set  forth 
in  the  second  indictment,  which  is  another  and 
diScreu  offense. 

5.  The  two  statute  crimes  are  different  and 
distinct,  and  require  different  averments,  be- 
cause the  offense  created  under  the  Act  of  1813 
is  declared  to  be  willful  and  corrupt  perjury; 
whereas,  the  offense  created  by  the  Act  of 
1823,  is  the  crime  of  falsely  swearing  touching 
the  expenditure  of  public  money,  &c.,  and  the 
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form,  nature  or  import  of  the  oath  is  not  pre- 
scribed, as  it  is  in  the  Act  of  1813;  nor  is  it 
declared  or  deemed  to  he  willful  and  corrupt 
perjury  by  the  Act  of  1823;  but  upon  convic- 
tion or  swearing  falsely  touching  the  expendi- 
ture of  public  mouey,  the  parly  so  convicted, 
"  shall  suffer  as  for  willful  and  corrupt  per- 
jury;" and  this  prescribes  the  punishment,  and 
does  not  define  the  offense  to  be  perjury  as 
defined  at  common  law. 

6.  It  is  desirable  that  in  the  decision  of  this 
cause,  the  court  should  pass  upon  the  questions 
incidentally  raised,  touching  the  legality  of  the 
oaths  required  by  the  Treasury  Department, 
and  by  collectors,  as  prerequisites  to  obtain  by 
owners  and  agents,  the  bounty  allowed  to 
fishing  vessels. 

Authorities  incidentally  mav  be  referred  to 
in  T/ie  Boat  SmaOoa,  1  Ware,  21 ;  7%«  Harriet. 
1  Story,  251. 

ilfr.  C.  K.  Lathrop,  for  the  defendant : 

First  point.  The  evidence  which  is  compe- 
tent and  essential  to  support  the  present  indict- 
ment, might  have  been  offered  in  proof  and  in 
support  of  the  former  indictment. 

Begg  v.  J?tr<t,  Parke,  Baron,  6  Br.  Cr.  Cas, 
201 ;  Act  of  80th  April.  1790,  ch.  9,  sec.  19.  1 
U.  S.  Stat,  at  L.,  17;  1  Chit.  Grim.  L..  276; 
281;  1  Starkie,  Crim.  PL,  801;  Act  of  Con- 
gress, July  29,  1813,  cb.  85,  8  U.  8.  Stat,  at  L., 
49;  Act  of  Congress,  March  1,  1817,  ch.  81,  sec. 
8,  U.  S.  Stat,  at  L.,  851;  Act  of  Congress. 
March  Ist,  1823,  ch.  87,  sec.  8,  U.  8.  Stat,  at 
L.,  771;  Act  of  Cong.,  March  8.  1862  ch.  65, 
sec.  18,  4  tJ.  S.  Stat,  at  L..  118;  PI  8.  v. 
Niekerton,  Law  Rep.  for  Sept.,  1854. 

Second  point.  The  present  indictment  con- 
tains sundry  allegations  which  do  not  consti- 
tute, if  true,  the  crime  of  perjury. 

Coke,  8d  Inst.,  165;  U.  8.  v.  BaOey,  9  Pet., 
288,  opinion  of  Mr.  Jiutke  McLean,  U.  8. 
V.  Taylor,  Law  Rep.  for  Sept.,  1854,  p.  271 ; 
1  Chit.  Cr.L.,  295,296.  * 

Mr.  Jvrtiee  Curtis  delivered  the  opinion  of 
the  court: 

This  case  comes  before  us  upon  a  certificate 
of  the  division  of  opinion  bv  the  judges  of  the 
Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts. 

At  the  March  Term,  1864.  of  the  District 
Court  of  the  United  States  for  the  District  of 
Massachusetts,  Nickerson  was  indicted  for  the 
crime  of  perjury.  The  indictment  charged  that 
in  order  to  obtain  the  allowance  of  bounty 
money,  on  account  of  the  employment  of  a 
vessel  in  the  cod  fishery,  of  which  vessel  he  was 
the  agent,  he  made  oath  before  the  collector  of 
the  District  of  Barnstable,  where  the  vessel 
was  enrolled  and  licensed,  that  a  certain  paper, 
produced  by  him  to  the  collector,  was  the 
original  agreement  made  with  the  fishermen 
employed  on  board  the  vessel  during  the  fishing 
season  then  last  past;  that  three  fourths  of  the 
crew  so  employed  were  citizens  of  the  United 
States,  or  not  subjects  of  any  foreign  prince  or 
state;  and  that  these  statements  were  false, 
and  known  to  the  defendant  to  be  so  when  he 
made  the  oath. 

Upon  this  indictment  Nickerson  was  tried 
and  acquitted. 

At  the  May  Term,  1864,  the  Circuit  Court  for 
the  District  of  Massachusetts,  Nickerson  was 
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again  indicted,  and  to  this  last  indictment 
pleaded  specially  bis  former  acquittal,  and  the 
plea  was  demurred  to. 

The  question  raised  by  this  demurrer,  and 
upon  which  the  opinions  of  the  judges  were 
opposed,  is  whether  the  same  eTidcnce,  which 
is  competent  and  essential  to  support  the  in- 
dictment in  the  Circuit  Court,  might  have  been 
admitted  in  support  of  the  former  indictment 
in  the  District  Court. 

The  demurrer  admits  that  the  defendant  is 
the  same  person  charged  by  the  former  indict- 
ment, and  that  the  oath  alleged  in  the  former 
indictment  to  have  been  taken,  is  the  same  oath 
alleged  in  this  indictment.  It  appears  from  n 
comparison  of  the  two  indictments  that  the 
same  occasion  of  taking  the  oath  is  alleged  in 
both;  that  occasion  being  to  obtain  an  allowance 
of  money  from  the  United  States,  as  bounty, 
on  account  of  the  employment  of  a  vessel 
called  The  Silver  Spring  in  the  cod  fishery 
daring  the  season  then  last  post. 

Each  indictment  contains  substantially  the 
same  allegation  respecting  the  authority  of  the 
collector  to  administer  the  oath;  that  allegation 
being  that  the  collector  had  competent  power 
sod  authority  to  administer  the  same.  Under 
the  19th  section  of  the  Crimes  Act  of  April  30, 
1790(1  Stat.  atL.,  116),  this  averment  would 
let  in  any  legal  evidence  of  the  lawful  power 
of  the  collector  to  administer  the  oath. 

The  false  swearing  alleged  in  each  indictment 
is  the  same,  and  the  only  que^ttion  is,  whether 
the  indictment  in  the  District  Court  was  so 
drawn  as  to  preclude  the  United  States  from 
offering  evidence  to  prove  that  the  defendant 
knowingly  and  willfully  swore  falsely  that  the 
paper  produced  was  the  original  agreement, 
and  that  three  fourths  of  the  crew  were  citi- 
zens. 

The  argument  is.  that  the  former  indictment, 
by  its  teims.  limited  the  government  to  proof 
of  false  swearing  in  an  oath  required  to  be 
uken  by  the  Act  of  July  29, 1813  (8  Stat,  at 
L..  49);  that  this  Act  does  not  require  either 
the  verity  of  the  agreement  with  the  crew,  or 
the  citizenship  of  three  fourths  of  the  crew,  to 
be  sworn  to;  and  consequently,  that  neither  of 
the  perjuries  charged  could  be  proved  under 
the  former  indictment. 

The  7th  section  of  the  Act  of  1813  is  as  fol- 
lows: "That  the  owner  or  owners  of  everv 
fishing  vessel  of  twenty  tons  and  upwards,  his 
or  their  agent  or  lawful  representative,  shall, 
previous  to  receiving  the  allowance  made  by 
this  Act,  produce  to  the  collector,  who  is  au- 
thorized to  pay  the  same,  the  original  agree- 
meat  or  agreements  which  may  have  been 
made  with  the  fishermen  employed  on  board 
such  vessel,  as  is  hereinbefore  required,  and 
also  a  certificate  to  be  by  him  or  them  sub- 
scribed, thereon  mentioning  the  particular  days 
on  which  such  vessel  sailed  and  returned  on 
the  several  voyages  or  fares  she  may  have  made 
in  the  preceding  fishing  season,  to  the  truth  of 
which  he  or  they  shaU  swear  or  affirm  before 
the  collector  aforesaid." 

It  is  argued  that  this  requires  an  oath  to  the 
tniih  of  the  certificate  only,  and  not  to  the 
veritjr  of  the  agreement. 

This  depends  upmn  the  meaning  of  the  rela- 
tive pronoun  "which."  Does  it  refer  to  and 
include  both  papers  to  be  produced  to  the 
See  17  How. 


collector,  or  only  one  of  them?  It  may  refer 
only  to  the  one  last  mentioned,  or  to  both. 
Grammatically  it  is  capable  of  either  construc- 
tion. 

Considering  the  nature  of  the  Act,  the  objects 
which  Congress  had  in  view,  and  the  mischiefs 
to  be  guarded  against,  we  are  of  opinion  that  it 
was  intended  to  requite  an  oath  to  the  verity  of 
both  papers. 

This  section  of  the  law  is  not  penal;  it  is  di- 
rectory merely.  It  requires  certain  acts  to  be 
done  in  order  to  obtain  an  allowance  of  public 
money.  The  nature  of  the  Act,  therefore,  does 
not  require  a  strict  interpretation,  rigidly  con- 
fined to  what  is  so  clearly  expressed  as  to  admit 
of  no  doubt.  It  calls  for  sucli  an  interpretation 
as  will  guard  the  public  Treasury  from  fraud, 
so  far  as  the  language  employed  by  Congress, 
when  fairly  construed,  is  capable  of  doing  so. 

The  inducement  to  the  payment  of  these 
bounties  was,  the  public  polrcy  of  training  a 
body  of  native  seamen,  by  an  industrious  pur- 
suit of  the  cod  fishery  during  a  fixed  portion 
of  the  yeaf.  To  accomplish  this  it  was  deemed 
important' that  the  seamen  should  participate 
directly  in  the  profits  of  the  voyage,  in  the 
manner  pointed  out  by  the  Act  of  June  19, 
1813  (8  Stat,  at  L.,  2).  And  accordingly  the 
8th  section  of  the  Act  in  question  provides  that 
no  vessel  shall  be  entitled  to  bounty  unless  an 
agreement  should  be  made  with  the  fishermen 
in  conformity  with  that  Act.  The  production 
of  the  agreement  was,therefore,  the  pro<luction 
of  a  paper,  as  essential  to  the  claim  as  the  cer- 
tificate of  the  limes  of  the  departure  and  return 
of  the  vessel;  and  the  verity  of  the  agreement 
is  as  essential  to  the  justice  and  legality  of  the 
claim,  and  to  the  accomplishment  of  the  ends 
designed  by  Congress,  as  the  verity  of  the  cer- 
tificate. U  is  apparent,  also,  that  the  former, 
as  well  as  the  latter,  may  be  false,  and  that  the 
collector  had  no  better  means  of  knowledge  of 
the  truth  or  falsehood  of  the  paper  purporting 
to  be  the  agreement,  than  he  has  of  the  truth  or 
falsehood  of  the  certificate.  The  mischiefs  to  be 
guarded  against  were,  therefore,  the  same. 

The  case,  therefore,  is  one  where  the  law  re- 
quires two  documents  to  be  produced  to  a  pub- 
lic oiiicer,  to  constitute  a  title  to  an  allowance 
of  public  money.  The  verity  of  both  is  essen- 
tial to  the  justice  and  legality  of  the  claim. 
The  oMcer  has  no  means  of  testing  the  verity 
of  either,  except  what  is  given  by  this  law. 
Congress  has  considered  it  proper  that  an  oath 
should  be  taken  by  the  applicant.  The  question 
is,  whether  this  security  of  an  oath  was  in- 
tended to  be  confined  to  one  of  the  documents. 
The  language  employed  is  capable  of  such  a 
construction,  but  it  is  also  capable  of  meaning 
that  the  security  of  an  oath  was  to  extend  to 
both.  In  our  judgment,  the  latter  is  to  be 
deemed  to  have  been  intended  by  Congress; 
ana  we,  therefore,  hold  that  so  much  of  the  first 
indictment  as  charged  that  an  oath  as  to  the 
agreement  was  required  by  the  Act  of  1818, 
was  correct  in  point  of  law.  But  this  does 
not  dispose  of  the  whole  question;  because 
there  can  be  no  pretense  that  the  Act  of  1813 
required  an  oath  to  the  fact  that  three  fourths 
of  the  crew  were  citizens.  In  point  of  fact, 
there  was  no  requirement  on  the  subject  of  the 
citizenship  of  the  crew  when  the  Act  of  1813 
was  passed,    nor  until  the  Act  of  March  1, 
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1817  (S  Stat.  St  L..  851);  and  the  ari^meot  ou 
the  part  of  the  United  Stales  is,  that  as  the 
former  indictment  was  limited  to  an  oath  re 
quired  to  be  taken  by  the  Act  of  1813,  the  de- 
fendant could  not  be  tried  thereon  for  false 
swearing  as  to  the  citizenship  of  the  crew.  But 
we  are  of  opinion  that  the  former  indictment 
was  not  thus  limited.  The  particular  allegation 
supposed  to  have  that  effect,  is  as  follows: 

"  Which  said  oath  so  taken  by  the  said  Nick- 
erson,  Jr.,  was  required  to  be  taken  by  the 
owner  or  agent  of  said  tishin^  vessel,  under 
and  bv  virtue  of  an  Act  of  Congress  of  the 
United  States  of  America,  approved  July 
29,  1813,  and  re  enacted  February  9,  1816, 
and  in  a  matter  and  proceeding  then  and  there 
required  by  law,  in  order  to  obtain  the  allow- 
ance aforesaid  for  said  fishing  vessel; it  being 
then  and  there  material  and  required  by  the 
Act  aforesaid.  aB|d  by  force  of  tlie  statutes  of 
the  said  Unitea  States  therein  provided,  in 
order  to  obtain  said  allowance  of  money,  that 
the  owner  of  said  fishing  vessel,  or  his  agent 
or  representative,  previous  to  receiving  such 
allowance,  should  swear  as  aforesaid  to  the 
truth  of  the  aforesaid  declarations."- 

The  pleader  here  not  only  refers  to  the  Act 
of  1813,  but  also  avers  that  the  oath  was  taken, 
"and  in  a  matter  and  proceeding  then  and 
there  required  by  law,  in  order  to  obtain  the 
allowance  aforesaid  for  said  fisliing  vessel. "  It 
is  true,  the  whole  alle^tion,  if  it  is  correctlr 
copied  in  the  record,  is  somewhat  confused; 
but,  according  to  any  construction  which  we 
have  been  able  to  put  upon  it,  it  does  not  con- 
fine the  requirement  of  the  oath  to  the  Act  of 
1813  only. 

It  was  not  necessary  to  aver  in  the  indict- 
ment what  Act  or  Acts  of  Congress  required 
the  oath  to  be  taken.  The  averment  that  it  was 
taken  by  the  owner  or  agent  to  obtain  an  al- 
lowance of  bounty,  and  the  description  of  the 
oath  which  was  taken,  and  of  its  occasion,  were 
the  only  matters  of  fact  necessary  to  be  alleged 
to  show  the  materiality  of  the  oath,  and  that  it 
was  an  oath  required  by  law.  The  court  was 
bound  to  take  judicial  notice  of  the  require- 
ments of  all  Acts  of  Congress  respecting  it. 
It  was  competent  for  the  government,  under 
these  averments  of  facts,  to  rely  on  any  Act  of 
Congress  which  required  the  oath  to  be  taken 
without  referring  to  it. 

This  was  not  a  question  respecting  the  au- 
thoiily  of  the  collector  to  administer  the  oath. 
That,  as  has  already  been  observed,  was  cor- 
rectly averred  in  both  indictments,  pursuant  to 
the  Act  of  1790.  And  under  that  general  aver- 
ment of  competent  authority,  any  kws  and  any 
fact  constituting  that  authority  might  have 
been  shown.  The  question  here  was,  whether 
such  an  oath  as  is  described  in  the  indictment, 
b<>ing  taken  before  a  collector  who  had  compe- 
teul  authority  to  administer  it,  for  the  purpose 
of  obtaining  an  allowance  of  bounty  money, 
was  an  oath  which,  if  willfully  false,  would 
subject  the  defendant  to  be  punished  as  for 
perjury.  And  we  do  not  think  this  question 
was  so  narrowed,  by  the  passage  above  ex- 
tracted from  the  former  indictment,  that  evi- 
dence of  an  oath  required  or  authorized  by  any 
other  Act  besides  that  of  1818  could  not  be 
given  under  that  indictment;  and  we  order  it  to 
be  certijied  aeeordingly. 
i2i 


The  court  entered  the  following  order;  oo 
consideration  whereof,  it  is  the  opinion  of  this 
court  (bat  the  special  plea  pleaded  bv  the  de- 
fendant is  a  good  plea  in  bar  to  the  indictmeol; 
whereupon,  it  is  now  here  ordered  and  ad- 
judged by  this  court  that  it  be  so  certified  to 
the  said  Circuit  Court. 


JOHN  HEN8HAW,  PCff, 

e. 

JOHN  R.  MILLER,  Executor  of  Ckablks 

E.  MiUiKK,  Deceased. 

(See  8.  C,  IT  Bow.,  21»-2Z4J 

Action  for  faUe  reeommodation  aixUet  ty  dtfvuA- 
awC»  death. 

An  action  for  fraudulently  recommendluf  to  tbe 
plalotllT  a  person  as  worthy  of  conttdence,  and 
thereby  Induclnff  plaintiff  toseU  goods  on  credit  to 
him,  does  not  survive  affainst  defendant's  executor, 
but,  by  defendant's  death,  aliates. 

Virginia  Statutes,  and  decisions  of  that  and  other 
States,  reviewed. 

Submitted  Feb.  S3, 1S5S.      Decided  Mar.  8.  IStS. 

ON  A  certificate  of  division  of  opinion  be- 
tween the  Judges  of  the  Circuit  Court  of 
the  United  States  for  the  Extern  District  of 
Virginia. 

The  case  is  stated  by  the  court. 

Mr.  Roseoe  B.  Hea.th,  for  the  plaintiff, 
after  stating  the  facts,  made  the  following 
points: 

If  the  loss  or  damage  bo  merely  pecuniary  in 
its  nature,  and  the  remedy  sought  being  pecun- 
iary is  entirely  adequate,  then  the  cause  of  ac- 
tion survives  for  or  against  the  pemonal  repre- 
sentative. 

Statute  4  Ed w.  IIL,  ch.  7;  HaiiMyY.  TroU, 
1  Cowp.,  3^8;  WheatUy  ▼.  Lane,  1  Saund., 
210  a;  1  Wms.  Ex'rs,  511. 

For  the  state  of  the  law  in  Virginia  on  this 
point,  see  1st  vol.  Rev.  Code,  1819,  p.  390,  sec 
84;  Suppl.,  2  Rev.  Code,  1819.  p.  356,  ch.  19«; 
Mvnroe  v.  WeWt  Bii'rt,  4  Munf.,  78;  Lee  v. 
Cook't  Ex'rt,  Gilmer,  831;  Code  of  1850,  p. 
544,  sec.  20. 

The  common  law  maxim,  actio  perttnaUt 
moritur  cum  perwna,  was  first  confined  by  ju- 
dicial interpretation  to  actions  ex  deiieto  where 
the  action  sounded  merely  in  damages.  It  was 
afterwards  still  further  restricted  by  the  Stat.  4 
Edw.  III.,  ch.  7,  de  bonit  luiportati*. 

This  Statute  has  been  construed  to  extend  to 
"any  injury  to  personal  property  whereby  it 
has  6een  rendered  less  beneficial  to  the  execu- 
tor, whatever  the  form  of  the  action  may  be." 

Note  (1)  Wh&ttley  v.  Lane,  1  Saund.,  217;  1 
Wms.  on  Ex'rs,  511. 

That  Statute  is  not  in  force  in  Virginia,  but 
the  enactment  contained  in  sec.  ti4, 1  Itev.  Code, 
1819,  p.  390,  has  been  construed  in  the  same 
equitable  manner,  to  effect  justice  by  the  courts 
of  Virginia. 

In  Lee  v.  Cook't  Bt'rt,  Oilmer,  881,  it  was 
held  that  the  sec.  64,  ch.  104,  1  Rev.  Code, 
1819,  is  an  extension  of  4th  Edw.  III.,  ch.  7,d» 
boimaspiirtatit,  and  that  trespass  for  the  mttne 
profits  of  land  recovered  in  ejectment  againat 
A,  lies  against  his  executor. 

The  course  of  legislation,  as  well  as  of  Jodi* 
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cnl  ooDStructioa.  has  been  constantly  to  narrow 
the  application  of  this  technical  maxim,  aeiio 
penonmt,  <fe;.,  and  the  Act  of  the  Viri;iDia 
Assembly,  ch.  131,  sec.  20.  p.  644,  Code  1850, 
cuts  it  up  by  the  roots,  as  follows:  "An  action 
of  trespam  or  trespass  on  the  case,  may  be  main 
tained  by  or  against  a  personal  repreiseutHtive, 
for  the  taking  or  carrying  away  any  goods,  or 
for  the  waste  or  destruction  of,  or  damage  to 
anv  estate  of,  by  his  decedent." 

'Code  1850,  p.  644,  sec.  20.  This  Act  is 
founded  upon,  and  is  an  extension  of,  the  En- 
glish Stat.  8  &  4  Wm.  lY.,  ch.  42,  sec.  3,  which 
among  other  things  enacts,  "  that  an  action  of 
trespass  or  trespass  on  the  case,  as  the  case  may 
be.  may  be  maintained  against  the  executor  or 
administrator  of  any  person  deceased,  for  any 
wrong  committed  by  him  in  his  lifetime  to 
anottier,  in  respect  of  his  property,  real  or 
personal." 

The  case  of  The  United  State*  v.  Datuel,  6 
How., 11,  has  no  application ;  that  being  a  ques- 
tion under  the  laws  North  Carolina. 

Memr$.  Robert  Stannard  and  Jacnea 
Ijons.  for  the  defendant  in  error,  after  stating 
the  facts: 

Tlie  court  is  referred  to  WheatUy  v.  Lane, 
above,  (A),  note  (1),  to  show  that  in  England, 
not  onlv  at  common  law,  but  even  under  Stat.  4 
Edw.III.,  ch.  7,8uch  acase  as  the  present  would 
fall  fully  within  the  influence  of  an  action :  actio 
fenitnalia  moritur  cum  persona;  for  it  is  there 
mid  down  "  that  the  Stat,  of  Edw.  III.  does 
not  extend  to  injuries  done  to  the  person  or  to 
the  freehold  of  the  testator; therefore  an  execu- 
tor or  administrator  shall  not  have  an  action  of 
assault  and  battery,  falseimprisonment,  slander, 
deceit,  diverting  a  water-course,  obstructing 
lights,  cutting  trees,  and  other  actions  of  the 
like  kind,  for  such  causes  of  action  shall  die 
with  the  person."  '  And  in  The  United  States 
r.  Daniel,  6  How.,  313,  this  court  holds  that 
"no  action  where  the  plea  must  be  that  the  tes- 
tator was  not  guilty,  can  lie  at  common  law 
agninst  the  executor.  Upon  the  face  of  the 
rvcord  the  action  hriaes  ex  delicto,  and  all  private 
criminal  injuries  or  wrongs,  as  well  as  all  pub- 
lic crimes,  are  buried  with  the  offender." 

Jitiilher  is  there  anything  in  the  statute  law 
of  Virginia  changing  the  rule  of  the  common 
law  in  this  respect.  The  only  Statutes  relating 
to  this  subject  in  force  at  the  institution  of  this 
suit,  will  be  found  in  the  Revised  Code  of  1819, 
vol.  1,  page  390,  sec.  64,  and  the  supplement 
to  Kevised  Code.  p.  268,  ch.  196;  and  these 
Statutes  continued  m  force  until  the  revisal  of 
1049.  when  they  were  substituted  in  the  present 
Codr  of  Virginia  (which  took  eSect  on  the  1st 
July,  1060)  by  the  20th  sec.  of  ch.  130. 

See  Code  of  Va.,  p.  544,  sec.  20. 

Under  the  statute  law  of  Virginia,  then,  as  it 
stood  at  the  institution  of  this  suit,  it  is  sub- 
mitted that  the  case  at  bar  falls  fully  within 
the  influence  of  Lord  Mansfield's  judgment  in 
BamUy  v.  Trott.  Cowper,  372,  acted  on  by  this 
court  in  United  States  v.  Daniel,  above  cited. 
It  remains  to  inquire  whether  sec.  20  of  ch.  130 
of  the  Code  of  Virginia,  p.  544,  sec.  20,  which 
look  effect  pending  this  suit,  has  made  any 
change  in  the  law  affecting  the  question  under 
consideration.  It  was  compiled  from  the  Vir- 
gioia  A«18  of  1819  and  1827  above  cited ;  and  the 
Bog.  Slat,  of  William  III.  &  IV.,  ch.  43,  sec. 
IJM  17  Bow. 


3  (see  Eng.  Stat,  at  L.,  Vol.  XIII.,  p.  141),  and 
was  designed  to  extend  the  remedies  given  to 
and  against  executars.to  coses  of  injury  or  dam- 
age to  real  as  well  as  to  personal  estate,  which 
former  were  not  embraced  either  by  4  Edw. 
III.,  in  England,  or  by  the  Virginia  Statutes, 
which  will  appear  from  Harris  v.  Crenshaw, 
8  Rand.,  14,  in  which  it  was  held  that  "  an  ac- 
tion of  trespass  qxiare  claumimf regit  is  not  con- 
verted into  an  action  dt  bonis  asportatis,  by  an 
allegation  in  the  declaration  that  the  trees  cut 
wer«  carried  away,  and  therefore  the  rule  actio 
personalis  moritur  cum  persona  applies  to  such 
an  action."  But  it  was  never  designed  by  the 
aOth  sec.  of  Code  of  1860,  to  abolish  all  distinc- 
tion between  personal  torts  and  injuries  and 
damage  to  property  or  an  estate  between  actions 
ex  deUeto  and  ex  contractu,  or  to  provide  that 
because  in  some  sense  a  man  may  be  injured 
or  damaged  in  his  estate  or  means  of  livelihood 
by  meaas  of  an  assault  and  battery,  or  by 
slanderous  words  spoken ;  therefore,  actions  of 
assault  and  battery,  or  actions  of  slander, 
shall  survive  for  or  against  an  executor  or  ad- 
ministrator. 

The  United  States  v.  Daniel,  6  How.,  13. 

ilfr.  Justice  Daniel  delivered  the  opinion  of 

the  court: 

This  case  is  brought  before  this  court  upon 
a  certificate  of  division  in  opinion  between  the 
judges  of  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Virginia. 

The  facts  of  this  case,  and  the  question  of 
law  arising  thereon,  upon  which  the  judges 
were  divided,  are  shown  in  the  following  state- 
ment: 

John  Henshaw,  the  plaintiff  in  the  Circuit 
Court,  instituted  in  that  court  an  action  on  the 
case  against  Charles  E.  Miller.to  recover  of  him 
damaj^es  for  fraudulentlyrecommending  to  the 
plaintiff,  by  letter,  one  Porter  Robinson  as  a 
person  worthy  of  confidence,  and  thereby  in- 
ducing the  plaintiff  to  make  sale  on  credit  to 
the  said  Robinson  of  a  considerable  amount  of 
merchandise,  when  the  defendant  knew  that 
Robinson  was  unworthy  of  credit,  and  intended 
fraudulently  to  deceive  the  plaintiff,  who,  in 
fact,  had  beien  deceived  by  the  recommendaUon 
given  by  the  defendant  to  Robinson;  and  upon 
the  faith  thereof  bad  made  sales  to  him,  the 
whole  amount  whereof  had  been  lost.  In  this 
case,  after  Issue  joined  upon  the  plea  of  not 
guilty,  and  after  several  attempts  at  a  trial  of 
the  cause,  rendered  fruitless  by  disagreement 
amongst  the  jury,  the  defendant  departed  this 
life,  and  on  the  motion  of  the  plaintiff  a  writ  of 
scire  facias  was  awarded  him  to  revive  the  suit 
agwinst  ,Iohn  R.  Miller,  the  executor  of  the 
original  defendant. 

Upon  the  return  of  the  scire  facias  executed, 
the  executor  moved  the  court  to  quash  the 
process.  This  motion  was  continued  until  the 
May  Term  of  the  court,  1863,  when,  upon  llie 
argument  of  the  motion  to  quash  the  scire  facias, 
the  question  occurred  whether  the  action  sur- 
vived against  the  executor  of  the  original  de- 
fendant, or  abated  by  the  death  of  the  latter; 
and  opinions  of  the  judges  being  opposed  on 
this  question,  at  the  request  of  the  counsel  for 
the  defendant  it  was  ordered  that  the  division 
be  certified  to  the  Supreme  Court  at  its  next 
session. 
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In  coneidering  the  question  presented  by  the 
certificate  of  division  in  the  Circuit  Court,  we 
must  adopt  for  our  guidance  the  following 
principle,  viz. :  that  this  question  is  to  be  deter- 
mined by  the  rule  of  the  common  law  with  re- 
spect to  the  revival  of  suits,  except  so  far  as 
that  rule  has  been  modified,  either  by  restriction 
or  enlargement,  by  the  statutory  provisions  of 
the  Virginia  laws. 

To  the  principle  just  mentioned  we  are  bound 
to  adhere,  for  the  following  causes: 

By  an  Ordinance  of  the  Virginia  convention, 
passed  on  the  8d  of  July,  1776,  it  was  declared: 
'•  That  the  common  law  of  England,  all  Stat- 
utes or  Acts  of  Parliament  made  in  aid  of  the 
common  law  prior  to  the  fourth  year  of  the 
reign  of  James  I.,  and  which  are  of  a  general 
nature  and  not  local  to  that  Icingdom,  together 
with  the  several  Acts  of  the  General  Assembly 
of  this  colony  now  in  force,  so  far  as  the  same 
may  consist  with  the  several  ordinances,  decla- 
rations and  resolutions  of  the  general  conven- 
tion, shall  be  the  rule  of  decision,  and  ohall  be 
in  full  force  until  the  same  shall  be  altered  by 
the  legislative  power  of  this  Colony." 

At  a  subsequent  period,  viz. :  on  the  27th  of 
December,  1792,  the  Legislature  of  Virginia, 
by  an  Act  of  that  date,  after  reciting  the  ordi- 
nance above  mentioned,  declared  and  enacted 
as  follows,  viz. :  "  Sec.  2.  That  whereas  the 
good  people  of  this  Commonwealth  may  be  en- 
snared by  an  ignorance  of  Acts  of  Parliament, 
which  have  never  been  published  in  any  col- 
lection of  the  laws,  and  it  hath  been  thought 
advisable  by  the  General  Assembly  during 
their  present  session,  specially  to  enact  such  of 
the  said  Statutes  as  to  them  appear  worthy  of 
adoption,  and  do  not  already  make  a  part  of 
the  public  code  of  the  laws  of  Virginia. "  "  Sec. 
3d.  Be  it  therefore  enacted  by  the  General  As- 
sembly of  Virginia,  that  so  much  of  the  above- 
recited  ordinance  as  relates  to  any  Statute  or 
Act  of  Parliament  shall  be,  and  the  same  is 
hereby  repealed ;  and  that  no  such  Statute  or 
Act  of  Parliament  shall  have  any  force  or  au- 
thority within  this  Commonwealth."  These 
provisions  are  followed  by  savings  with  re- 
spect to  rights  arising  under  any  of  the  above- 
mentioned  Statutes,  and  as  to  any  crimes  com- 
mitted against  them  before  this  repeal,  and 
also  of  the  benefit  of  all  writs,  remedial  or  ju- 
dicial, which  might  have  been  legally  obtained 
or  sued  out  of  any  court,  or  the  clerk's  ofilce 
of  any  court,  of  the  Commonwealth,  prior  to 
the  commencement  of  the  Statute. 

These  two  enactments  have  been  continued 
in  force,  and  will  be  foilnd  to  be  re-enacted  in 
the  revlsal  of  1819,  Vol.  I.,  chapters  88,  40. 

The  Statutes,  therefore,  of  4  Ed.  III.,  ch.  7, 
or  of  8  and  4  Wm.  IV.,  or  an'y  other  English 
Statute  as  such,  cannot  govern  this  cose,  nor  in 
anywise  influence  its  decision,  except  so  far  as 
by  parity  the  courts  of  Virginia  may  have  ap- 
plied the  Interpretation  of  those  Statutes  by  the 
English  courts  to  similar  provisions,  If  such 
there  be  in  the  laws  of  Virginia. 

The  maxim  of  the  common  law  is  "actio 
personalit  moritur  evm  pertona,"  and  as  this 
maxim  is  recognized  both  in  England  and  in 
Virginia,  the  interpretation  of  it  in  the  former 
country  becomes  pertinent  to  its  exposition  or 
application  here.  In  England  It  has  been  ex- 
pounded to  exclude  all  torts  when  the  action  is 
884 


In  form  exdeUeto,  for  the  recovery  of  damages, 
and  the  plea  not  guilty.  That  in  case  of  in- 
jury to  the  person,  whether  by  assault,  battery, 
false  imprisonment,  slander  or  otherwise,  if 
either  party  who  received  or  committed  the  in- 
jury die,  no  action  can  be  supported  either  by 
or  against  the  executors  or  other  personal  rep- 
resentatives. 

1  Saund.,  217,  n.  1;  2  M.  &  8.,  408. 

And  so  express  and  strict  have  been  the  ap- 
plications of  this  maxim  of  the  common  law 
by  the  English  judges,  as  to  have  established 
the  rule,  that  for  a  breach  of  promise  to  marry, 
although  the  action  is  in  form  ex  contractu,  yet 
the  cause  of  action  being  in  its  nature  personal, 
the  executor  of  the  party  to  whom  the  promise 
was  made  cannot  sue. 

And  again,  that  for  the  breach  of  the  im- 
plied promise  of  an  attorney  to  investigate  the 
title  to  a  freehold  estate,  the  executor  of  the 
purchaser  cannot  sue  without  stating  that  the 
testator  had  sustained  some  actual  damage. 

Vide  4  Moore.  632;  2  B.  &  B.,  102.  and  2  M. 
<&  S..  above  mentioned. 

This  has  been  ruled  even  under  the  alleged 
relaxation  of  the  common  law  maxim  in  virtue 
of  the  Statutes  of  4  Ed.  III.,  chs.  7 and  3,  and 
4  Wm.  IV.,  ch.  42.  By  the  English  courte  it  has 
been  also  ruled,  that  although  the  statutes 
which  have  conferred  upon  executors  the  right 
to  maintain  actions  in  certain  cases  arising  ex 
delicto,  do  not  limit  that  right  to  instances  of  a 
literal  asportation  of  the  goods  or  assets,  yet 
they  confer  the  right  of  action  upon  the  execu- 
tor in  instances  solely  of  actual  injury  to  per- 
sonal property,  whereby  that  property  baa 
been  rendered  less  beneficial  to  the  executor. 

2  M.  &  S.,  416. 

Let  us  see  how  far  the  common  law  maxim 
has  been  modified  in  Virginia,  either  by  ex- 
press statutory  language  or  by  judicial  con- 
struction. 

By  the  38th>ection  of  chapter  128,  Vol.  I.  of 
the  Revised  Code  of  1819.  it  is  provided: 
"  That  where  any  personal  action  or  suit  in 
equity  is  now  or  shall  be  depending  in  any  court 
of  this  Commonwealth,  and  either  of  the 
parties  shall  die  before  verdict  rendered  or  final 
decree  be  had,  such  action  or  suit  shall  not 
abate,  if  the  same  were  originally  maintainable 
by  or  against  an  executor  and  administrator, 
but  the  plaintiff;  or  if  he  be  dead, -against  his 
executor  or  administrator,  or  the  sheriff,  ser- 
geant or  other  curator  of  the  decedent's  estate, 
shall  have  a  «cir«  faciat  against  the  defendant; 
or  if  he  be  dead,  against  his  executor,  admin- 
istrator, sheriff,  sergeant  or  other  curator  of 
his  estate,  to  show  cause  generally  why  such 
action  or  suit  shall  not  be  proceeded  in  to  a 
final  judgment  or  decree." 

This  section  of  the  Statute  provides  merely 
against  the  abatement  of  actions  at  law  or  of 
suits  in  equity  by  the  death  of  parties,  as  a 
matter  of  course,  but  it  gives  no  further  de- 
scription of  actions  or  suits  than  by  reference 
to  such  designation  of  them  and  their  capacity 
for  revival  as  may  be  deducible  either  from  the 
common  law  or  by  some  statutory  regulation. 

By  the  64th  section  of  chapter  104,  Vol.  I., 
p.  890,  of  the  same  Code,  it  is  declared:  "That 
actions  of  trespass  may  be  maintained  by  or 
against  executors  or  administrators,  for  any 
goods  taken  or  carried  away  in  the  lifetime 
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of  the  testator  or  intestate,  and  that  the  dam- 
ages recovered  shall  be  in  the  one  case  for  the 
benefit  of  the  estate,  and  in  the  other  out  of 
the  assets." 

This  provision  of  the  Virginia  Statute,  in  so 
far  as  it  authorizes  an  action  against  the  per- 
sonal representative  as  well  as  in  his  favor,  is 
unquestlonablv  an  extension  of  the  Statute  of 
Edw.  III.,  which  confers  the  right  of  action 
upon  the  executor  or  adminlnistrator,  but  does 
not  aathorize  an  action  against  him.  But,  al- 
though the  former  Statute  is  certainly  an  ex- 
tension of  the  latter,  with  respect  to  the  parties 
for  or  against  whom  the  right  of  action  is 
given,  it  has  been  doubted,  and  upon  very 
liigh  authority  upon  the  point,  whether,  with 
respect  to  the  class  of  suojects  to  which  the 
ri^ht  of  action  is  authorized,  the  Statute  of 
Virginia  does  not  operate  a  material  restriction 
opoD  the  provision  of  the  Bnglidi  Statute. 
Tbe  Statute  of  Edw.  III.  is  thus  entitled :  "Ex- 
ecutors shall  have  an  action  of  trespass  for 
1  wrong  done  to  the  t43slator,"  and  reciting 
"that  in  times  past  executors  have  not  had  ac- 
tions for  a  trespass  done  to  their  testators,  as  of 
goods  and  chattels  carried  away  in  their  life 
and  so  such  trespasses  have  hitherto  remained 
onpunished."  It  is  enacted,  that  the  executors 
in  such  cases  shall  have  an  action  against  the 
trespassers,  and  recover  their  damages  in  lilce 
manner  as  they  whose  executors  they  be,shouId 
bare  had  if  they  were  in  life." 

In  the  interpretation  of  this  Statute,  the 
courts  in  England  have  ruled,  that  the  right 
conferred  on  the  executor  to  maintain  trespass 
for  a  wrong  done  to  the  testator,  must,  with 
leference  to  the  language  of  tbe  times  when 
the  Statute  was  passed,  signify  any  wrong;  and 
that  the  instance  put,  viz. :  "as  of  the  goods 
and  chattels  of  the  same  testators  carried  away 
ia  their  life,"  was  put  in  the  Statute  only  as  an 
instance  or  illustration,  and  by  way  of  limiting 
theright  to  injuries  to  personal  property,  and 
not  as  restrictive  to  the  single  or  particular 
fonn  of  injury;  and  that  the  Statute  must  be 
construed  to  extend  to  every  description  of  in- 
jnry  to  personal  property  by  which  it  has  been 
Rodered  leas  beneficial  to  the  executor,  so  that 
the  executor  may  support  trespass  or  trover, 
case  for  a  false  return  to  final  process,  and  case 
or  debt  for  an  escape. 

Ld.  Raym.,  973. 

The  provision  of  the  Statute  of  Virginia  by 
which  the  right  of  action  by  or  against  the 
penonal  representative  as  to  torts  is  conferred, 
B  introduced  by  no  preamble  or  declaration  by 
which  any  object  or  purpose  beyond  its  literal 
terms  may  be  implied.  It  is  a  simple  section 
of  the  Statute  concerning  wills,  intestacy  and 
diitiibution,  and  clearly  defines  the  single  in- 
ttance  in  which  trespass  may  be  maintained  by 
the  personal  representative— the  instance  of 
"goods  taken  or  carried  away  in  the  lifetime  of 
lis  testator  or  intestate;"  no  other  species  of 
trespass  or  wrong  is  enumerated  or  alluded  to. 

1  Rev.  Co..  of  1819,  sees.  64,  390. 

In  reference  to  this  section,  and  in  compar- 
ing it  with  the  Statute  4  Edw.  III.,  it  has 
been  remarked  by  Oreen,  Jiutiee,  in  the  Su- 
preme Court  of  Virginia,  that  in  the  construc- 
tion of  the  latter  Statute  "  it  has  been  decided 
that  tbe  word  '  trespass,'  as  it  was  then  under- 
oood,  embraced  all  cases  of  tort;  that  the 
8»e  17  How.  p.  8.,  Book  16. 


word  '  wrong '  in  the  title  is  general,  and  that 
the  words  'as of  the  goods,'  &c.,  were  inserted 
only  by  way  of  example,  so  as  to  confine  the 
remedy  to  cases  in  which  the  wrong  affected  the 
goods  and  chattels."  But  our  Statute,  without 
any  such  title  or  gjsneral  words  as  are  found 
in  the  title  and  in  the  enacting  clause  of  the 
English  Statute,  gives  the  action  of  trespas-s  for 
goods  taken  and  carried  away,  and  provides 
for  that  case  only  substantively,and  not  by  way 
of  example. 

Thtoeatfs  Administrator  v.  Jones'  AdnUnit- 
trator,  1  Rand.,  351. 

But  this  64th  section  would  seem  to  have  re- 
ceived a  more  explicit  and  definitive  interpre- 
tation by  tbe  decision  of  the  Supreme  Court 
of  Virginia,  in  the  case  of  Harri*  v.  Grenthau), 
reported  in  the  8d  of  Rand.,  14.  That  was  an 
action  of  trespass  quart  davaum  fregil,  in 
which  there  was  a  verdict  and  judgment  in  fa- 
vor of  the  defendant  who  died,  and  whose 
representative  was  made  a  party  by  consent. 
The  case  was  carried  by  appiisal  (as  is  the  prac- 
tice in  Virginia,  at  law  as  well  as  in  equity), 
to  the  Supreme  Court  by  the  plaintiff,  upon 
exceptions  taken  to  instructions  from  the 
judge  at  niri  priiu.  In  delivering  the  opinion 
of  the  court.  Tucker,  President,  says:  "  This  Is 
nothing  more  than  an  ordinary  action  of  trespass 
quare  elausum  fregit.  The  allegation  that  the 
trees  were  cut' and  carried  awajr,  is  always  in- 
serted in  the  declaration  when  it  is  intended 
to  be  proved.  It  did  not  convert  the  action 
into  an  action  of  trespass  de  bonis  aiportatis, 
and  take  it  out  of  the  rule  actio  personalis,  &c. 
If  the  defendant  had  died  before  verdict,  the 
writ  would  have  abated,  and  the  plaintiff 
would  have  been  deprived  of  damages  if  he 
had  sustained  any.  But  there  being  a  verdict 
and  Judgment  against  him,  by  which  he  may 
be  hereafter  affected  in  some  other  controversy 
respecting  the  premises,  he  has  a  right  to  reverse 
that  judgment  if  he  can,  and  was  entitled  to  a 
seire  facias  against  the  personal  representative 
of  the  appellee."  Then  in  commenting  upon  the 
exceptions  to  the  instructions  to  the  judge  at 
nisi  priiu,  the  court  proceeds  thus:  "The sec- 
ond instruction  of  the  judge  was  therefore  er- 
roneous, and  the  judgment  is  to  be  reversed 
and  the  verdict  set  aside;  and  as  by  the  death 
of  the  appellee  the  appeal  abated  here,  and 
there  can  be  no  prosecution  of  the  suit  in  the 
court  below,  it  coming  within  the  rule  before 
stated  (that  is  to  say.  the  rule  of  the  common 
mon  law,  actio  personalis,  &c.),  it  is  to  be 
abated  here,  ana  the  proceedings  certified  to 
the  court  below." 

By  this  decision  of  the  Supreme  Court  of 
Virginia,  the  following  positions  must  be  taken 
as  having  been  affirmed: 

1st.  That  by  the  rule  of  the  common  law 
the  right  of  action  founded  upon  torts  of  any 
and  every  description  terminated  with  the  life 
of  either  participant  in  such  tort.  That  this 
maxim  or  rule  of  the  common  law  governed  all 
causes  of  action  arising  ex  delicto  in  Virginia, 
except  so  far  as  it  might  have  been  modified  by 
statute. 

2d.  That  the  provision  of  the  Statute  of  Vir- 
ginia, authorizing  actions  for  or  against  exec- 
utors and  administrators,  for  torts  done  or  suf- 
fered by  those  whom'  they  represent,  limits 
those  actions  to  instances  which  are  essentially 
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or  rather  directly  cases  of  trespass  de  bonu  a»- 
poriatis,  and  cannot  be  made  to  embrace  ordi- 
nary cases  of  trespass  guare  elausum /regit,  or 
cases  of  tort  generally,  by  attempting  to  con- 
nect with  them  as  an  incident  the  asportation 
of  goods  and  chattels;  much  less  can  it  be 
made  to  cover  an  indirect  or  consequential  in- 
Jury  to  the  welfare  or  prosperity  of  a  testator 
or  intestate  resulting  from  a  fraud  practiced 
upon  him. 

There  is  one  case  from  the  Supreme  Court 
of  Virginia,  cited  by  plaintiff,  and  relied  on  to 
sustain  the  right  of  action  in  the  executor. 
It  is  the  case  of  Lee  t.  Cooke's  Executor,  re- 
ported in  Gilmer,  831.  This  was  an  action 
for  meme  profits  of  land  which  bad  been  re- 
covered in  ejectment.  After  issue  made  up  in 
the  cause,  the  defendant  died.  At  a  subsequent 
term  of  the  court  the  executors  appeared  by 
attorney,  and  the  cause  was  continued.  At  the 
term  next  ensuing,  the  cause  was  directed  to 
be  struck  off  the  docket,  the  court  thinking 
that  the  action  abated  by  the  death  of  the  de- 
fendant. 

This  dedsion  was  reversed  by  the  Supreme 
Court,  the  latter  tribunal  being  of  the  opinion 
that  the  case  was  within  the  equity  of  the  04th 
section  of  the  Virginia  Statute,  cap.  104. 1  Rev. 
Co. ,  890,  and  that  the  action,  so  far  at  least  as 
regarded  the  mesne  profits,  did  not  die  "^ith 
the  testator.  The  case  is  very  succinctly  given 
in  the  report,  and  is  accompanied  with  no  ar- 
gument showing  explicitly  the  grounds  on 
which  it  was  contested.  It  may  have  been  re- 
garded by  the  Supreme  Court  as  resting  upon 
an  implied  obligation  or  aasumption,  to  pay  or 
account  for  profits,  ascertained  by  the  judg- 
ment in  ejectment  to  belong  to  the  plainliff, 
and  therefore  as  partaking  essentially  of  the 
character  of  a  contract.  Or,  if  in  any  sense  the 
right  of  action  could  be  understood  as  arising 
from  the  asportation  by  the  defendant,  it  must 
be  by  such  an  acceptation  of  the  phrase  as 
will  apply  it  to  the  mesne  profits  specifically,  as 
being  j>er8onal  property  belonging  to  the 
plaintiff,  and  actually  injured  by  the  testator 
of  the  defendant  in  his  lifetime.  If  more  than 
this  is  sought  to  be  deduced  from  the  case  of 
Lee  V.  Cooke's  Executor,  the  attempt  would 
bring  the  case  in  conflict  with  that  of  Harris 
V.  OrcTishau),  and  with  the  opinion  of  Oreen, 
Justice,  in  the  case  of  Thweatt's  Administrator 
V.  Jone^  Administrator,  both  more  recent  In 
point  of  time,  as  well  as  more  explicit  in  their 
uterpretation  alike  of  the  English  Statute  and 
that  of  Virginia. 

In  cases  analogous  to  the  one  befere  us,  or 
which  rather  must  be  viewed  as  identical  in 
their  essential  features,  the  principles  hereinbe- 
fore deduced  from  the  laws  and  decisions  of 
Virginia  have  been  directly  a£9rmcd.  Thus,  in 
the  case  of  Coker  v.  Oroker,  Ala.  869,  it  was 
ruled  that  in  an  action  on  the  case  for  a  fraud 
committed  in  the  exchange  of  horses,  upon  the 
death  of  the  defendant,  the  suit  could  not  be 
revived  against  his  personal  representative,  the 
rule  of  the  common  law  forbidding  such  re- 
vival, and  there  behig  no  statute  of  the  State 
to  authorize  it. 

The  case  of  Bead  v.  Hatch,  19  Pick.,  47, 
bears  a  still  stronger  resemblance  to  the  case 
before  us  than  does  that  just  cited  from  the 
Supreme  Court  of  Alabama.  So  exact,  indeed, 
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is  this  resemblance,  that  it  might  with  justice 
be  said  of  the  case  of  Bead  v.  Batch,  in  com- 
parison with  this  under  our  consideration,  mu- 
tato  nomine  historin  narraturde  te.  The  former 
was  an  action  for  fraudulently  reoommendiug 
a  trader  as  in  good  credit,  by  means  whereof 
the  plaintiff  was  induced  to  sell  him  goo(i!<  on 
credit,  and  thereby  susiHined  damoge.  This 
action  was  founded  on  the  7th  section  of  the 
93d  chapter  of  the  Revised  Statutes  of  Massa- 
chusetts, which  provides  that  actions  of  lre»- 
pass  and  trespass  on  the  ca-^c,  for  damage  done 
to  real  or  personal  estate,  shall  survive.  Pend- 
ing the  suit  the  defendant  died,  and  the  plaint- 
iff moved  to  cite  in  his  administrator.  Shaw, 
Chi^  Justice,  said,  in  pronouncing  the  judg- 
ment of  the  court:  "The  question  whether  the 
plaintiffs  can  cite  in  an  administrator,  and  pro- 
ceed with  their  action,  depends  on  Revised 
Stats.,  ch.  98,  sec.  7.  It  is  contended  that  a 
false  representation,  by  which  one  is  induced 
to  part  with  his  property  by  a  sale  on  credit  to 
an  insolvent  person,  by  means  of  which  he  la 
in  danger  of  losing  it,  is  a  damage  done  to  him 
in  respect  to  his  personal  properly.  But  we 
are  of  opinion  that  this  would  be  a  forced  con- 
struction. If  this  were  the  true  construction, 
then  every  Injury  by  which  one  should  be  sub- 
jected to  pecuniary  loss  would,  directly  or  in- 
directly, l)e  a  damage  to  his  personal  properly. 
But  we  are  of  opinion  that  it  must  have  a  more 
limited  construction,  and  be  confined  to  dam- 
age done  to  some  specific  personal  estate  of 
which  one  may  be  the  owner.  .\  mere  fraud 
or  cheat,  by  which  one  sustains  a  pecuniary 
loss,  cannot  be  regarded  as  a  damage  to  per- 
sonal estate.  The  anion  is  abated  at  common 
law,  and  not  surviving  by  force  of  the  Stat- 
ute, must  be  deemed  to  stand  abated." 

Upon  full  consideration  of  •  the  statutes  of 
Virginia,  and  of  the  interpretation  placed  by 
the  courts  of  that  State  upon  those  statutes, 
and  of  every  analogy  which  can  be  applied 
from  similar  provisions  elsewhere,  we  are  of 
the  opinion,  that  in  the  Circuit  Court  this  ac- 
tion did  not  survive  the  death  of  the  defend- 
ant, but  abated  upon  the  occurrence  of  that 
event;  and  we  order  it  to  be  certified  aecordtTigli/ 
t«  the  Circuit  Court,  in  reply  to  Uie  eert^fteate  of 
division. 


THE  UNITED  STATES  Ex  relatione  Bkv- 
EELT  TOCKEK,  PVff  in  Er., 

V. 

A.  G.  SEAMAN,  Superintendent  of  Public 

Printing. 

(See  B.C.,  17  How.,  125-281.) 

Mandamus — when  can  issue  to  public  officer. 

The  Circuit  Court  of  the  District  of  Columbia 
cannot  issue  the  writ  of  mandamus  to  an  officer  of 
the  Kovemmont  in  Washington  in  a  case  where 
discretion  and  ludgment  are  to  be  exercised  by 
the  officer. 

It  can  be  Rranted  only  where  the  act  to  be  done 
Is  merely  ministerial,  and  the  relator  Is  without  any 
other  adequate  remedy. 

Such  court  should  not  Interfere,  by  this  summarr 
procesH.  in  controversies  between  offlcere.  in  their 
respective  employments,  whenever  differences  of 
opiuion  as  to  their  respective  rights  arise. 

If  such  differenoea  cannot  be  adjusted  by  the  au- 
thorities under  wUch  they  are  actingr,  an  action  at 
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hw  would  be  an  adequate  remedy  for  any  Injury 
tiMtalned. 

The  rule  applied  to  the  distribution  of  public  prlnt- 
loc.  by  the  Superintendent. 

Arsiud  Feb.  18.  1856.     Decided  Mar.  8.  1855. 

IN  ^RROR  to  the  Circuit  Court  of  the  United 
States  for  ttie  District  of  Coluumbia,  hold- 
en  in  and  for  the  County  of  Washington. 

This  was  an  application  in  the  Circuit  Court 
for  the  District  of  Columbia  for  a  mandamm 
against  Seamiin,  to  compel  the  delivery  of  a 
certain  document  to  him,  as  Printer  to  the  Sen- 
ile, to  be  printed.  The  court  refused  the 
mandamut  prayed  for,  whereupon  the  peti- 
tioner brought  the  case  here  on  a  writ  of  error. 

A  further  statement  of  the  case  appears  in  the 
opinion  of  the  court. 

Meassrs  Samuel  Chilton  and  Reverdy 
JohnwMi  for  plaintiff  in  error. 

Mr.  C.  Cnshliig,  Att'yOen.,  for  the  de- 
fendant in  error. 

1.  The  Circuit  Court  bad  no  power  to  grant 
the  mandamus  anked  for. 

McInUre  v.  Wood,  7Cr.,  604;  Smith  v.  Jaek- 
ton,\  Paine's  C.  C,  453.  445;  Af'Clung  v.  SiUi- 
DMR,  6  Wheal..  59»;  1  Kent's  Com.,822,831:  U. 
8.  V.  WorraU.  2  Dall.,  884;  U.  8.  v.  Hudson,  7 
Cr..  82;  U.  8.  v.  Voolidge.  1  Wheat.,  4ia. 

3.  The  duties  devolved  upon  Seaman  are  not 
those  of  a  mere  ministerial  character,  and  there- 
fore the  Circuit  Court  had  no  authority  in  rela- 
tion to  them.  A  decision  on  such  questions  is 
not  reviewable,  nor  subject  to  the  control  of  the 
Circuit  Court. 

Ikeaiur  ▼.  Paulding,  14  Pet.,  497;  Brasluar 
T.  Mason,  «  How.,  93;  Goodrich  v.  Outlme. 
17  How.,  284;  McElrath  v.  McLUosli.  1 
Law  Rep.,  N.  8.,  890;  W<»-ihington  v.  Bick 
neU.  1  Bland.  Ch.,  186;  PascauU  v.  The  Com- 
nmioners  of  BaUimo'rc,  1  Bland  Ch.,  584; 
BordUy  v.  Lloyd.  1  Harr.  &  McH.,  27:  Run- 
kel  V.  WinenUUer,  4  Harr.  &  Mc>^.,  429  Ellieott 
V.  n^  Let]/  Court,  H.  &  J.,  184;  Witiiamson 
T.  Canaan,  1  G.  &  J.,  184. 

Mr.  Chx^Justiee  Taney  delivered  the  opin- 
ioD  of  the  court: 

The  defendent  in  error,  at  the  times  herein- 
after mentioned,  was,  and  still  is,  Superintend- 
ent of  Public  Printing  of  the  two  houses  of  Con- 
gress; and  the  relator  Printer  to  the  Senate, 
and  0.  A.  P.  Nicholson  Printer  to  the  House  of 
Representatives. 

By  the  Act  of  August  26,  1852,  it  is  made 
the  duty  of  the  Superintendent  to  receive  from 
the  Secretary  of  the  Senate,  and  the  clerk  of 
the  House  of  Representatives,  all  matter  or- 
dered by  Congress  to  be  printed,  and  to  deliver 
it  to  the  public  printer  or  printers.  And  the 
13th  section  provides,  that  when  any  document 
•hall  be  ordered  to  be  printed  by  both  houses 
of  Congress,  the  entire  printing  of  such  doc- 
uments shall  be  done  by  the  Printer  of  that 
house  which  first  ordered  the  printing. 

On  the  81st  of  January,  1854,  the  Commis- 
Moner  of  Patents  communicated  to  the  Senate 
that  portion  of  his  annual  report  for  1853 
which  relates  to  arts  and  manufactures,  which 
tliat  body  on  the  same  day  ordered  to  be  print- 
ed. And  on  the  following  day,  it  was  com- 
municated to  the  Houseof  Representatives ,  who 
passed  a  similar  order.  This  communication 
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was  delivered  by  the  Superintendent  to  the  re- 
lator. 

On  the  20(h  of  March.  1854,  the  Commission- 
er communicated  to  both  houses  the  agricult- 
ural portion  of  his  report,  which  each  house  on 
the  same  day  ordered  to  be  printed — the  order 
of  the  House  of  Representatives  being,  it  is  ad- 
mitted, first  made. 

The  relator  claimed  that  the  report  of  the 
Commissioner  of  Patents  was  but  one  docu- 
ment, within  the  meaning  of  the  Act  of  Con- 
gress above  referred  to,and  that  by  virtue  of  the 
order  of  the  Senate  of  the  81st  of  January, 
1864,  he  was  entitled  to  the  printing  of  the  agri- 
cultural portion  of  the  report,  althouch  the 
printing  of  this  part  was  first  ordered  oy  the 
House  of  Representatives.  The  Superintend- 
ent, however,  refused  to  deliver  it,  and  the  re- 
lator thereupon  applied  to  the  Circuit  Court 
for  the  District  of  Columbia  for  a  mandamus. 
to  compel  the  delivery.  That  court  was  of 
opinion  that  it  had  not  jurisdiction  of  the  case, 
and  refused  the  mandamut;  and  this  writ  of 
error  is  brought  by  the  relator. 

The  power  of  the  Circuit  Court  of  this  dis- 
trict to  issue  writs  of  ifamfawu^  to  an  officer  of 
the  government  in  Washington,  has  frequently 
been  the  subject  of  discussion  in  this  court.  It 
was  before  the  court  in  Kendall  v.  U.  8.,  M 
Pet.,  624;  in  Decatur  v.  Paulding.  14  Pet.,  497; 
in  Brashear  v.  Mason,  6  How.,  92;  and  again 
in  Ooodrieh  v.  Quthrie,  at  the  present  term. 
The  rule  to  be  gathered  from  all  of  these  cases 
is  too  well  settled  to  need  further  discussion. 
It  cannot  Issue  in  a  case  where  discretion  and 
judgment  are  to  tie  exercised  by  the  ofllcer, 
and  it  can  be  granted  only  where  the  act  re- 
quired to  be  done  is  merely  ministerial,  and 
the  relator  without  any  other  adequate  rem- 
edy. 

Now,  it  is  evident  that  this  case  is  not  one  in 
which  the  Superintendent  had  nothing  to  do 
but  obey  the  order  of  a  superior  authority. 
He  had  inquiries  to  make  before  he  could  exe- 
cute the  authority  be  possessed.  He  must  ex- 
amine evidence;  that  is  to  say,  he  must  ascer- 
tain in  which  house  the  order  to  print  was  first 
passed.  He  may,  it  is  true,  generally  obtain 
this  from  the  journals  of  the  two  houses,  but 
yet  he  must  examine  them  and  compare  the 
dates  of  the  orders;  and  in  this  particular  case 
it  may  even  have  been  necessary  to  take  oral  tctti- 
raony  before  he  could  determine  the  fact  of  pri- 
ority, aMhe  order  was  passed  in«ach  house  on 
the  same  day.  And  after  he  had  made  up  his 
mind  upon  this  fact,  it  was  still  necessary  to 
examine  into  the  usages  and  practice  of  Con 
gress  in  marking  a  communication  in  their  pro- 
ceedings us  a  document,  and  to  make  up  ids 
mind  whether  separate  communications  upon 
the  same  subject,  or  on  different  subjects  from 
the  same  office,  when  made  at  differant  times, 
were  according  to  the  usages  and  practice  of 
Congress,  described  as  one  document,  or  dif- 
ferenC  documents,  in  printing  and  publishing 
their  proceedings.  He  was  obliged,  therefore, 
to  examine  evidence,  and  form  his  judgment 
before  he  acted,  and  whenever  that  is  to  be 
done,  is  not  a  case  for  mandamus. 

Nor  is  there  any  reason  of  public  policy  or 
individual  right  which  requires  that  this  rem- 
edy should  be  extended  beyond  its  legitimate 
bounds,  in  order  to  embrace  cases  of  this  de- 
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scriptioD ;  for  it  would  embarrass  the  operations 
of  the  Legislative  and  Executive- Deimrtments 
of  the  government,  if  the  court  of  this  district 
was  authorized  to  interfere,  by  this  summary 
process,  in  controversies  between  officers,  in 
their  respective  employments,  whenever  differ- 
ences of  opinion  as  to  their  respective  rights 
may  arise.  If  those  differences  £annot  be  ad- 
justed by  the  authorities  under  which  they 
are  acting,  an  ordinary  action  at  law  would  M 
an  adequate  remedy  for  any  injury  sustained. 

It  seems  to  be  supposed  that  the  case  of  Ken- 
dall V.  U.  S.  justified  this  application;  but  it  is 
altogether  unlilie  it.  The  award  of  the  Solic- 
itor of  the  Treasury,  in  that  case,  was  an  official 
act:  be  was  the  officer  appointed  bv  Act  of 
Congress  to  settle  that  account,  and  aetermine 
the  amount  of  credit  to  which  Stokes  was  en- 
titled, if  to  any:  and  all  that  the  Poetmaster- 
Qeneral  was  required  to  do  was  to  enter  it  in 
ihe  books  of  the  Department-wben  reported  to 
him  by  the  Solicitor  of  the  Treasury.  He  was 
merely  to  record  it.  His  duty  under  that  Act 
of  Congress  was  like  that  of  a  clerk  of  a 
court,  who  is  required  to  record  its  proceedings: 
or  of  an  officer  appointed  by  law  to  record 
deeds,  which  a  party  has  a  right  by  law  to 
place  on  record;  or  of  the  Register  of  the 
Treasury  of  the  United  States  to  record 
accounts  transmitted  to  him  bv  the  proper  ac- 
counting officers  to  be  recorded..  The  duty  in 
such  cases  is  merely  ministerial ;  as  much  so  as 
that  of  a  sheriff  or  marshal  to  execute  the 
process  of  a  court. 

This  was  the  point  decided  iu  Kettdall  v. 
U.  8. ,  and  the  subsequent  cases  have  all  been 
decided  upon  the  same  principles.  They  are 
in  no  degree  in  conflict  with  it;  on  the  con- 
trary, they  have  followed  it. 

But  the  case  before  us,  for  the  reasons  above 
stated,  is  unlike  that  of  EmdaU  v.  U.  8.,  and 
the  Circuit  Court  were  right  in  refusing  the 
mandamu*.  The  judgment  must  therefore 
be  affirmed. 

Affirmed  mith  eo»U. 


ALEXANDER      DENNISTOUN,     JOHN 
DENNI8TOUN.    WM.  CRAIG  MYLNE, 
AND  WILLIAM  WOOD,  Partners  under  the 
style  of  A.  Dbnnistocn  &  Co.,  Hfft.  inEr., 
e.  • 

ROGER  STEWART. 
(See  S.  C,  17  How.,  608-606.) 

Proteit — riight  error  in  oopy  of  note  wUl  not  viti- 
ate. 

A  protest  of  a  bill  of  ezolianKe  was  Indorsed  on 
a  copy  of  a  bfll  avreelDs  in  every  particular  with 
tbe  original  bill  except  that "  And.  E.  Byrne  "  was 
written  "  Ctias.  Byrne."  Held  that  tbe  variance  in 
tbe  oopy  of  tbe  bill  could  not  mislead,  and  was 
Immaterial,  and  the  protest  was  good. 

Sligbt  mistakes,  or  variances,  of  letters,  or  even 
words,  wben  tbe  substance  Is  retained,  cannot  and 
ought  not  to  vitiate  tbe  protest. 

Argued  Mar.  1, 1855.       Decided  Mar.  8,  1865. 

IN  ERROR  to  the  Circuit  Court  of  the  United, 
Slates  for  the  Southern  District  of  Alabama. 
This  suit  was  brought  in  the  Circuit  Court 
of  the  United  States  for  tbe  Southern  District 
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of  Alabama,  by  the  plaintiffs  in  error,  on  a  cer- 
tain bill  of  ezcbanee. 

The  trial  below  having  rcsulteil  in  a  verdict 
and  judgment  for  the  defendant,  the  plaintiffi 
brought  the  case  here  on  a  writ  of  error. 

A  further  statement  appears  in  the  opinion 
of  the  court. 

Mr.  P.  Phillip*,  for  the  plaintiffs  error: 

Misdescriptions  of  notes  and  bills  io  notices 
of  protest  which  do  not  and  could  not  mislesd 
the  party,  wil!  not  exonerate  him  from  respon- 
sibility. The  language  of  this  court  in  the  esse 
of  Jtfi&f  V.  Bankof  U.  8.,  11  Wh.,436.  is:  "The 
objection  of  misdescription  mav  be  disposed  of 
in  a  few  words.  It  cannot  for  a  moment  be 
maintained  that  any  variance,  however  imma- 
terial, is  fatal  to  the  notice.  It  must  be  such  « 
variance  as  conveys  no  sufficient  knowledge  to 
the  party  of  a  particular  note  which  has  been 
dishonored.  If  it  does  not  mislead  him.  if  it 
conveys  to  him  the  real  fact  without  any  doubt, 
the  variance  cannot  be  material,  either  to  guard 
his  rights  or  avoid  his  responsibility. 

See,  also,  Baylev  on  Bills,  253 ;  Smith  v.  Whit- 
ing, 13  Mass.,  6;  Mormon  v.  Bank  of  Alabama, 
6  Port.,  858;  Beedy  v.  Seixai,  2  Johns.  Cm., 
387;  Bank  ofBochester  v.  Gould,  9  Wend.,  279; 
Oroker  v.  OeslcheU,  38  Ohio,  899;  Tob^  v. 
Lennig,  14  Pa.  St.  485. 

The  relative  materiality  of  tbe  |Ht>te8t  and  the 
notice,  is  shown  by  the  fact  that  the  omission 
to  state  the  former  in  the  declaration,  cannot 
be  taken  advantage  of  under  a  general  de- 
murrer; while  omitting  to  state  denutndand  re- 
fusal is  bad  after  verdict. 

1  Dane's  Abr.,  Bills  Exch.,  ch.  20,  art.  II. 
sees.  9,  8:8  Johns.,  202; Doug.,  679,  688,684; 
Murray  v.  Claybom,  2  Bibb.,  801. 

Mr.  Justice  Orier  delivered  the  opinion  of 
the  court: 

Tbe  phuntiffs  declared  against  the  defendant 
as  drawer  of  a  bill  of  exchange  by  tbe  name 
and  st^le  of  James  Reid  &  Co.,  of  which  tbe 
following  is  a  copy: 

"  MoBiLB,  Sept.  9,  1850. 
No.        £4,417  14i.  lid.  st'g. 

Sixty  days  after  sight  of  this  first  of  ex- 
change (second  and  third  unpaid),  pay  to  the 
order  of  ourselves,  in  London,  £4,417  14«.  ll<f. 
st'g.  value  received,  and  charge  the  same  to  ac- 
count of  1,058  bales  cotton  per  '  Windsor  Cis- 
tle.'  Your  obedient  servants, 

Pr.  pro  Jambs  Rbid  &  Co., 
Wm.  Moult,  Jr. 

To  Ht.  Qorb  Booth,  Esq.,  Liverpool. 

Aeeeptanee  aerou  the  face  of  the  bill. 

Seventh  October,  1850.  Accepted  for  two 
thousand  five  hundred  and  sevunty-one  pounds 
eighteen  shillings  and  seven  pence,  being  bal- 
ance unaccepted  for  acpt.  1,058  bf.  cotton,  pr. 
Windsor  Castle,  payable  at  Glyn  <&  Co. 

Pt.  pro  Henkt  Oorb  Booth, 
Add.  E.  Btsnx. 
Due  9  Decern. 
Indorsed : 

Pay  Messrs.  A.  Dennistoun  &  Co. ,  or  order. 
Pr.  pro  James  RJuo  &  Co., 
Wm.  Moclt,  Jb." 
After  reading  this  bill  with  its  indorsements, 
the  plaintiff  offered  in  evidence  a  regular  pro- 
test, indorsed  on  a  copy  of  a  bill  agreeing  is 
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every  particular  with  the  above,  except  that 
for  ''And.  E.  Byrne"  was  written  "Chas. 
Byrne." 

The  defendant  objected  to  the  reading  of  the 
protest  in  evidence,  becau«e  it  did  not  describe 
ilie  bill  of  exchange  produced  by  tlie  piainliffs, 
but  a  different  bill.  The  court  sustuned  this 
objection  and  excluded  the  protest  from  the 
jury,  which  is  the  subject  of  the  first  bill  of 
exceptions. 

A  protest  is  necessary  by  the  custom  of  mer- 
chants in  case  of  a  foreign  bill,  in  order  to 
charge  the  drawer.  It  is  defined  to  be  in  form 
"a  solemn  declaration  written  by  the  notary 
under  a  fair  copy  of  the  bill,  statine  that  the 
payment  or  acceptance  has  been  demanded  and 
refused,  the  reason,  if  any,  assigned,  and  that 
the  bill  is  therefore  protested." 

A  copy  of  the  bill,  it  is  said,  should  be  pre- 
fixed to  all  protests,  with  the  indorsements 
transcribed  terbatim.  1  Pardess.,  444;  Chit. 
BUls.458. 

However  stringent  the  law  concerning  mer- 
canUle  paper,  with  regard  to  protest,  demand 
ud  notice  may  appear,  it  is  nevertheless 
founded  on  reason  and  the  necessities  of  trade. 
It  exacts  nothing  harsh,  unjust  or  unreasona- 
ble. A  protest,  though  necesessary,  need  only 
be  noted  on  the  day  on  which  payment  was  re- 
fused. It  may  be  drawn  and  completed  at  any 
time  before  the  commencement  of  the  suit,  or 
even  before  the  trial,  and  consequently  may  be 
amended  according  to  the  truth,  if  any  mis- 
take has  been  made. 

The  copy  of  the  bill  is  connected  with  the  in- 
strument certifying  the  formal  demand  by  the 
public  officer  as  the  easiest  and  best  mode  of 
identifying  it  with  the  original.  Mercantile 
paper  is  generally  brief,  and  without  the  verb- 
uge  which  extends  and  enlarges  more  formal 
k^l  instruments.  Hence,  it  is  much  easier  to 
give  a  literal  copy  of  such  bills,  than  to  attempt 
to  identify  them  by  any  abbreviation  or  de- 
scription. The  amount,  the  date,  the  parties 
snd  the  conditions  of  the  bill,  form  the  sub- 
stance of  every  such  instrument.  Slight  mis- 
takes, or  variances  of  letters,  or  even  words, 
when  the  substance  is  retained,  cannot  and 
ought  not  to  vitiate  the  protest.  A  lost  bill 
nuy  be  protested,  when  the  notary  has  been 
faraisheu  with  a  sufllcient  description,  as  to 
date,  amount,  parties,  &c.,  to  indentify  it. 

In  indictments  for  forgery  it  is  not  sufficient 
to  state  the ' '  substance  and  effect "  of  the  instru- 
ment; it  must  be  laid  according  to  the  "  tenor" 
or  exact  letter;  but  the  law  merchant  demands 
no  such  stringency  of  construction.  The 
tharp  criticism  indulged  when  the  life  of  a 
prisoner  is  in  jeopardy  cannot  be  allowed  for 
the  purpose  of  eluding  the  payment  of  just 
debts. 

It  IS  unnecessary  that  a  copy  of  the  protest 
should  be  included  in  the  notice  to  the  drawer 
and  hidorsers.  The  object  of  notice  is  to  in- 
form the  party  to  whom  it  is  sent  that  payment 
has  been  refused  by  the  maker,  and  that  he  is 
bdd  liable.  Hence,  such  a  description  of  the 
note  as  will  give  sufficient  information  to  iden- 
tify it,  is  all  that  is  necessary.  What  was  said 
by  Mr  Juttiee  Storv  in  delivering  the  opinion 
of  this  eourt  in  MSU  v.  The  Bank  of  the  United 
^taU>,  with  regard  to  variances  and  mistakes 
m  notices,  will  equally  apply  to  protests: 
See  17  How. 


"  It  cannot  be,  for  a  moment,  maintained  that 
every  variance,  however  immaterial,  is  fatal. 
It  must  be  such  a  variance  as  conveys  no  suffi- 
cient knowledge  to  the  party  of  the  particular 
npte  which  has  been  dishonored.  If  it  does 
not  mislead  him,  if  it  conveys  to  him  the  real 
fact,  without  any  doubt,  the  variance  cannot 
be  material,  either  to  guard  his  rights  or  avoid 
his  responsibility." 

In  the  case  before  us  the  protest  had  an  ac- 
curate copy  of  every  material  fact  which  could 
identify  the  bill — the  date,  the  place  where 
drawn,  the  amount,  the  merchandise  on  which 
it  was  drawn,  the  ship  by  which  it  was  sent, 
the  balance  on  the  cotton  for  which  it  was  ac- 
cepted, the  names  of  drawers,  acceptor,  in- 
dorsers;  in  fine,  eveything  to  Identify  the  bill. 
The  only  variance  is  a  mistake  in  copying  or 
deciphering  the  abbreviations  and  nourishes 
with  which  the  christian  name  of  the  accept- 
or's agent  is  enveloped.  The  abbreviation  of 
"And. "has  been  mistaken  for  Chas..  and  the 
middle  letter  "  E."  omitted.  The  omission  of 
the  middle  letter  would  not  vitiate  a  declaration 
or  indictment.  Nor  could  the  mistake  mislead 
any  person  as  to  the  identity  of  the  instrument 
described. 

We  are  of  opinion.therefore,  that  the  objection 
made  to  this  protest,  "  that  it  does  not  describe 
the  bill  of  exchange  produced,  but  a  different 
bill,"  is  not  true  in  fact,  and  should  have  been 
overruled  by  the  court. 

This  renders  it  unnecessary  for  us  to  notice 
the  offer  of  testimony  to  prove  the  indenlity, 
which  was  overruled  by  the  court. 

The  judgment  of  the  Circurt  Court  is  re- 
versed, and  venire  de  novo  awarded. 

The  judgment  of  the  Circuit  Court  reversed, 
leith  eotts,  and  eauee  remanded  to  th*  mid  Cir- 
cuit Court,  with  direction*  to  award  a  venire 
acias  de  novo. 


JACK  T.  GRIFFIN  and  Wife,  Plaintiffs  in 
Error, 

V. 

JAMES  Y.  REYNOLDS. 

(See  8.  C,  17  How.,  e0»-612.) 

Action  on  covenant  of  warranty — evidence — 
damages — wife  of  grantor  not  liable  on  cor- 
enant — miigoinder. 

lo  an  action  for  breach  of  eovenent  of  warranty 
in  deed,  a  judvment  and  execution.  In  a  suit  in 
eJectDient  for  the  land ,  commenced  a  few  days  after 
the  date  of  the  deed,  aKainst  plaintiff's  frrantor, 
and  which  resulted  in  a  judgment  aKainst  him, 
which  was  followed  by  a  writ  of  possession  wblob 
was  returned  executed.  Is  evidence  to  establish 
the  existence  of  an  outstanding  paramount  title  at 
the  date  of  the  deed:  although  the  plaintiff  here 
was  called  by  the  plaintiff  in  the  ejectment  suit  as  a 
witness. 

A  copy  of  a  deed  of  trust  from  the  records  of 
the  Probate  Court  of  Alabama,  whore  it  bad  \xen 
recorded,  was  improperly  admitted,  no  evidence  to 
account  for  the  original  t>eing  given,  there  being 
DO  law  in  Alalmma  euthoriztng  the  use  of  copips. 

The  measure  of  damages  Is  the  loss  actually  sus- 
tained by  the  eviction  from  the  land  for  which  the 
title  has  failed,  not  exceeding  the  consideration 
paid,  interest,  and  expenses  of  suit. 

The  deed  in  which  the  warranty  was  contained 


Note— ONtflOtirtn  of  morrterf  woman  as  mtretu  or 
guarantor  for  her  hiuixtntl  nr  othen.  Rights  a*  cretl- 
ttnr  of  h«f  hunliand.  See  note  to  Blen  v.  Heath.  6 
How.,  228. 
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was  proper  eridenoe,  it  ha  viiur  been  duly  aoknowl- 
edgred,  and  the  Act  which  antborizea  the  aolcnowl- 
edgrment  harlnK  provided  that  it  shall  be  admitted 
in  evidence  in  coarts,  without  further  proof. 

The  wife  of  the  grantor  in  the  deed  containing 
the  covenant.  Is  Improperlv  joined.  She  could  not, 
in  Alabama,  incur  responsibilities  for  the  title. 

But  the  objection  of  misloinder  is  taken  here  for 
the  first  time,  and  the  dimoulty  may  be  obviated 
by  a  none  prosequi  in  the  court  below. 

Argued  Mar.  1,  18B6.       Decided  Mar.  8,  1866. 

IN  ERROR  to  the  District  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  Mis- 
sissippi. 

This  was  an  action  of  covenant,  brought  in 
the  District  Court  for  the  Northern  District  of 
Mississippi,  by  the  defendant  in  error,  for  a 
breach  of  warranty  of  title.  The  first  trial  be- 
low resulted  in  a  verdict  for  the  defendant. 

At  the  second  trial  below,  the  plaintifF  ob- 
tained a  verdict  and  judgment  for  $6,887.5S; 
whereupon  the  defendant  brought  the  case 
here  on  a  writ  of  error.  A  further  statement 
of  the  case  appears  in  the  opinion  of  the  court. 

Messrs.  Roverdjr  Johnaoa,  Reverdy 
Johaaoiii  Jr.,  S.  Adams  and  James 
Phelanfor  the  plaintiff  in  error: 

1.  The  transcript  of  the  deed  from  Oliver  to 
.Tames  McCown,  trustee  for  the  Muggins  Co., 
was  improperly  admitted  in  evidence. 

Einde  v.  Vattier,  D  Pet.,  398;  Owings  v.  HuU, 
9  Pet..  607;  Sumnurmlle  v.  Stephenson,  8 
8tewart  (Ala.),  371;  Thompson  v.  /«»,  11  Ala., 
2tl9. 

i.  The  record  in  the  case  of  Stnddard  and 
Murphy  V.  Oiffin,  was  improperly  admitted  in 
this  case,  as  it  y(»s  in  evidence  that  Reynolds 
had  in  that  case  testified  to  a  material  point; 
and  as  the  charge  leaves  it  to  the  jury  to  settle 
the  question  of  Taw  as  to  the  materiality  or  im- 
materiality of  the  matter  testified  to,  the  court 
should  have  charged  the  jury  that  the  plaintiff 
should  show  that  his  testimony  was  not  to  a 
material  point;  the  presumption  of  law  being 
that  it  was  material. 

Cise  v.    Beete,  14  Johns.,  79. 

Messrs  A.  BU  Lawrence  and  Reuben 
Davis  for  defendant  in  error. 

Mr.  Justice  Campbell  delivered  the  opin- 
ion of  the  court: 

The  defendant  recovered  a  judgment  in  the 
District  Court  for  damages  sustained  by  the 
breach  of  a  covenant  of  warranty  of  title  to 
land  in  Alabama,  contained  in  a  conveyance  of 
the  plaintiffs  to  him. 

To  establish  the  existence  of  an  outstanding 
paramount  title  at  the  date  of  the  conveyance, 
the  defendant  relied  upon  a  judgment  and  exe- 
cution in  a  suit  of  ejectment,  commence  in 
Alabama  for  the  land  a  few  days  after  the  date 
of  the  deed,  to  which  the  plaintiff  (Griffin)  was 
a  defendant,  and  which  resulted  in  a  judgment 
against  him,  that  was  followed  by  a  writ  of 
possession,  which  is  returned  "executed."  It 
appears  from  the  evidence  that  the  defendant 
was  called  by  the  plaintiff  in  the  ejectment 
suit  as  a  witness,  though  it  is  not  clear  to  what 
fact  in  issue.  Objection  was  made  that  the 
record  of  the  suit  could  not  be  used  under  these 
circumstances.  The  District  Court  admitted 
the  record,  but  referred  it  to  the  Jury  to  de- 
termine whether  his  testimony  was  material, 
and  if  so,  to  disregard  the  evidence. 
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This  ruling  is  assigned  as  error.  There  are 
authorities  to  the  point  that  a  record  of  a  ver- 
dict and  judgment  cannot  be  used  in  favor  of 
one  who  has  contributed,  by  his  evidence,  to 
their  recovery  (18  Johns.,  861;  4  Day,  41J1:  2 
Hill  &  Cow.,  notes,  5);  and  one  of  the  reasons 
assigned  for  confining  the  use  of  judgments  to 
the  parties  and  privies  to  them  is,  that  a 
stranger  may  have  produced  them  by  his  testi- 
mony. But  the  court  is  of  opinion  that  this 
exception  to  the  general  ntle,  defining  the  par- 
ties by  whom^the  evidence  may  be  used,  would 
introauce  an  mconvenient  collateral  inquiry, 
and  that  no  practical  evil  will  result  from  main- 
taining the  general  rule  unimpaired;  and  that 
it  is  important  that  the  rules  of  evidenceshould 
be  broad  and  well  defined. 

The  record  in  the  present  suit  should  have 
been  admitted  without  any  reservation. 

Blakemore  v.  Olamorganshire  Canal  Co.,  2 
C.  M.  &  R.,  188. 

There  was  some  doubt  upon  the  trial  wheth- 
er the  issue  of  the  defendant  could  be  sus- 
tained by  this  evidence,  and  therefore  he  at- 
tempted to  prove  the  existence  of  a  paramount 
title  in  the  lessors  of  the  plaintiff  in  the  eject- 
ment suit.  For  this  purpose  he  proved  tliat 
the  land  had  belonged  to  one  Oliver,  who  in 
1888  conveyed  it  to  trustees  to  secure  certain  li- 
abilities described  in  this  deed,  and  thai  under 
this  deed  the  property  had  been  recovered: 
that  the  plaintiff's  title  came  from  Oliver,  by 
sheriff's  deeds,  dated  in  1841,  aud  was  inferior 
to  that  of  the  trustees.  To  prove  the  deed  of 
trust,  be  introduced  a  ropy  from  the  records 
of  the  Probate  Court  in  Alabama,  where  it  had 
been  recorded,  but  gave  no  evidence  to  ac- 
count for  the  original. 

At  the  date  of  the  copy  there  was  no  law  in 
Alabama  which  authorized  the  use  of  copies  in 
place  of  and  without  accounting  for  the  orig- 
inal; and  in  relation  to  deeds  of  trust,  the  Reg- 
istry Acts  of  the  State  merely  required  their 
registration  for  the  purpose  of  giving  notice, 
but  did  not  assign  any  value  to  the  record  as 
evidence  in  courts,  nor  has  any  Statute  of  Mis- 
sissippi enlarged  the  operation  of  the  Statute 
of  Alabama  in  that  State. 

Bran  ford  v.  Daitson,  2  Ala.,  208;  6  Ala.. 
297;  18  Ala.,  870. 

We  think  that  this  copy  should  not  have 
been  admitted. 

The  deed  from  the  plaintiff  to  the  defendant, 
in  which  the  warranty  is  contained,  is  an  orig- 
inal and  absolute  deed,  duly  acknowledged 
and  recorded;  and  the  Act  which  authorizes 
the  acknowledgement  also  provides  that  it 
sball  be  admitted  as  evidence  in  courts  with- 
out further  proof. 

Clay's  Dig.,  101,  sec.  1;  Bobertsonv.  Kenne- 
dy, 1  Stew.,  246. 

We  think  that  under  the  decisions  of  this 
court,  this  deed  was  properly  admitted. 

Owings  v.  HuU,  9  Pet.,  607. 

The  court  was  requested  by  the  plaintiffs 
"to  instruct  the  jury  that  this  is  an  action  for 
damages,  and  that  the  plaintiff  can  only  re- 
cover the  value  of  the  part  lost,  if  a  part  only 
was  lost  at  the  time  of  the  eviction,  in  propor- 
tion to  the  amount  he  paid,"  which  charge  was 
refused;  and  the  jury  was  instructed  "that  if 
the  plaintiff  bad  not  lost  all  the  land  conveyed 
to  him  by  the  defendant,  then  the  Jury  might 
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allow  him  the  average  value  of  the  part  lost, 
io  pruportion  to  the  price  paid  for  the  whole. 
The  charge  given  by  the  court  is  erroneous. 
The  measure  of  damages  is  the  loss  actually 
nistsioed  by  the  eviction  from  the  land  for 
which  the  title  has  failed,  and  that  damage 
would  not  usually  be  ascertained  by  taking  the 
'average  value,  though  the  recovery  could  not 
j  exceed  the  consideratinn  paid,  interest  and  ex- 
jpenseg  of  suit.  The  joinder  of  the  wife 
with  the  husband  in  this  action  is  also  assigned 
for  error.  The  statutes  of  Alabama  authorize 
the  wife  to  bar  her  claim  to  dower  bv  such  a 
conveyance  as  this,  but  do  not  enlarge  her 
power  to  enter  into  personal  engagements  or 
to  incur  responsibilities  for  the  title. 

6eorge  v.  Ooold»hy,  23  Ala.,  827;  Hughe*  v. 
WUUanuon,  21  Ala..  206. 

There  is  a  misjoinder  of  parties.  But  this 
objection  is  taken  here,  for  the  first  time,  and 
the  difficulty  may  be  obviated  by  a  nolle  proie 
qvi  in  the  District  Court,  which  is  allowable 
under  the  decisions  of  this  court. 

Minor  v.  Bank  of  Alexandria.  1  Pet..  46;  U. 
S.  V.  Le^r,  11  Pet.,  86;  Ami*  v.  Smith,  16 
Pet.,  803. 

Judgment  reverted  and  eaute  remanded. 


WILLIAM  JUD80N,  Appt., 


WILLIAM  W.  CORCORAN. 

(See  S.  C  IT  How.,  612-615.) 

Equit]/ — nieeettive    astignee* — tuperiorUy   be- 
tween tteo  innocent  attignee*. 

In  January,  1845,  W.  aasUrned  to  J.  an  Interest  In  a 
claim  iiealnst  Mexico.  Subsequently  the  whole 
daim  was  aa^gned  to  C.  (without  knowlo^Ke  of  J's 
asntrnmont)  by  several  assiiinments  from  wauid  his 
aastrns.  C.  prosecuted  the  claim  to  a  flnal  award, 
tod  was  Bdjudffcd  by  the  Board  uf  Commissioners 
appointed  to  decide  on  such  claims,  to  be  the  le^l 
owner  of  the  amount  awarded.  J.  held  his  ossIitq- 
menttwoyearBandahair  without  si vlngrany  notice 
of  it,nor  did  he  set  up  any  claim  tlfl  after  the  award 
was  adjudired  to  Cand  then  he  sued  C.  In  equity  for 
the  interest  assigrned  to  him.  Held;  ordinarily  the 
first  assli^ee  has  the  t>ost  right.  An  equity  succes- 
sively assignod  in  a  chose  in  action  to  two  Innocent 
penoos,  their  equities  are  equal.  Here  C.  having 
orawn  to  his  equity  a  legal  title  to  the  fund,  the 
law  must  prevail.  J.  cannot  set  that  I^al  title  aside 
and  have  a  decree  in  his  favor. 

Argued  Feb.  t7,  1855.      Decided  Mar.  8,  1856. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Columbia. 

The  bill  in  tliis  case  was  filed  in  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Columbia,  by  the  appellant,  to  enjoin  the  col- 
lection of  a  certain  award.  Tlie  court  t)elow 
having  entered  a  decree  dismissing  the  bill  with 
costs,  the  complainant  brought  the  case  here 
on  appeal. 

A  further  statement  appears  in  the  opinion 
of  the  court. 

Menr*.  R.  S.  Coxe  and  A.  H.  Ijawrence, 
for  appellant: 

_  The  question  presented  on  this  record  is  a 
dagle  one.  Is  Judsoa,  the  appellant,  by  vir- 
tue of  the  prior  assignment  to  him.  entitled  to 
the  fund,  or  has  Corcoran,  claiminit  under  sub- 
aequent  conveyances,  a  superior  equity?  On 
general  principles,  priority  of  title  must  settle 
Bee  17  How. 


the  right;  prior  in  tempore  prior  injure;  such  is 
emphatically  the  principle  of  equitv. 

1  Story,  £q.  Jur.,  sec.  64,  D,  and  the  author- 
ities there  cited. 

The  claim  being  susceptible  of  assignment, 
it  is  submitted  on  l)ehalf  of  the  appellant,  that 
it  passed  by  the  simple  and  single  assignment 
from  Williams  to  Judson,  in  .Ian.,  1845.  Near- 
ly six  months  afterwards,  Williams  makes  an- 
other conveyance  of  part  of  the  same  claim  to 
Warner,  and  in  Oct.,  1846.  the  residue  to  Hart. 
Upon  general  principles,  the  first  must  prevail. 

Muir  y.  Schenek,  3  Hill,  228;  Taylor  v.  Bate*. 
5  Cow.,  376;  Bradley  v.  Boot,  5  Paige,  682; 
Bank  of  Mobile.  9  Ala.,  645:  Jordan  v.  Black,  2 
Murphv,30;  Van  Epp»  v.  Van  Betisen,  4  Paige, 
64;  Poik  V.  OaUant,  2  Dev.  &  B.  Eq.,  395. 

"  Nothing  is  plainer  than  that  the  assignee 
can  take  only  such  interest  as  his  assignor  has 
to  transfer,  and  will  be  bound  by  the  equities 
binding  on  the  latter." 

1  White  &  Tudor's  Eq.  Cas.,  286,  and  the  ■ 
numerous  authorities  there  cited. 

Me*tTi.  Joseph  Bradley  and  i.  M .  Car- 
lisle, for  appellee: 

1.  If  the  equities  are  equal  and  there  is  no 
legal  title  or  right  to  immediate  legal  title,  in 
the  defendant,  the  court  will  interfere,  under 
the  circumstances,  to  give  effect  to  that  equity 
which  is  prior  in  time. 

8.  If  the  equities  are  unequal  (and  there  is  no 
legal  title,  or  right  to  immediate  legal  title,  in 
the  defendant),  the  preference  is  constantly 
given  to  the  superior  equity. 

8.  Where  the  equities  are  equal  and  the  de- 
fendant has  either  acquired  a  legal  title,  or  is  in 
a  condition  to  call  for  it  left  alone,  a  court  will 
not  interfere. 

"  In  egualijitre,  meUor  est  conditio  po*»ident- 
is,"  1  Story,  Eq.  Jur.,  sec.  64.  C.  54,  D.64,  E;  8 
Sug.  Vend.,  pp.  607,  508. 

Applying  these  principles,  it  is  submitted  that 
the  equities  are  not  equal ;  but  that  the  superior 
equity  is  in  the  appellee,  Corcoran. 

It  is  submitted  that  appellee's  assignment  did 
not  take  effect  in  equity,  t)ecause  he  did  not  do 
all  that  could  have  been  done,  and  ought  rea- 
sonably to  have  been  done,  to  perfect  the  assign- 
ment and  to  prevent  a  subsequent  assignment 
to  a  bonaflde  purchaser,  exercising  reasonable 
diligence. 

Cases  cited  in  2  White  &  Tudor's  Eq.  Cas., 
209-214  ;  Notes  to  Ryall  &  R.,  1  Ves.  &  8.,  C, 
1  Atk. ;  1  8ugd.  Vend.,  Perk,  ed.,  1851,  p.  12; 
1  Story,  Eq.  Jur.,  sec.  421,  B;  2  Story,  Eq. 
Jur.,  sec.  1035,  A,  1047. 

But  if  the  equities  were  simply  etiual,  we 
have  the  legal  title  joined  with  our  equal  equity, 
and  that  is  conclusive. 

Mr.  Juttiee  Catron  delivered  the  opinion  of 
the  court: 

Judson  brought  this  suit  in  equity  to  recover 
|6,000  from  William  W.  Corcoran,  in  whose 
favor  a  decree  had  been  made  for  about  (15,- 
OOU,  by  the  Board  of  Commissioners  acting  ac- 
cording to  the  15th  article  of  our  Treaty  with 
Mexico  of  1848. 

Corcoran  riaimed  as  assignee,  under  Brad- 
ford B.  Williams  and  .Joseph  H.  Lord,  who 
were  owners  of  the  cargo  of  the  ship  Henry 
Thompson,  and  which  was  unlawfully  seized 
and  confiscated  by  the  authorities  of  Mexico. 
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The  claim  having  been  presented  to  the  mixed 
commission  under  the  convention  between  the 
United  States  and  Mexico,  of  April,  1889,  the 
American  members  of  that  Board  made  a  re- 
port in  favor  of  the  claim;  but  the  Mexican 
commissioners  not  concurring  in  the  opinion  of 
their  colleagues,  the  case  was  referred  to  the 
umpire,  antf  was  returned  bj  him  without  a  de- 
cision. It  therefore  constituted  one  of  that 
class  of  cases  embraced  in  the  5th  article  of  the 
unratified  convention  of  the  20th  Novemker, 
1843.  and  which  is  referred  to  and  incorporated 
into  the  15(h  article  of  the  Treaty  of  Peace  of 
Guadaloupe  Hidalgo;  and  having  been  modi- 
fied in  some  of  its  provisions,  the  ratitlcations 
were  exchanered  on  80th  May,  1848. 

On  the  8d  March,  1849,  an  Act  of  Congress 
was  passed  to  carry  some  of  the  provisions  of 
this  Treaty  into  effect.  Among  other  things,  it 
provided  for  the  establishment  of  a  Board  of 
Commissioners,  "  whose  duty  it  shall  be  to  re- 
ceive and  examine  all  claims  of  citizens  of  the 
United  States  upon  the  Republic  of  Mexico, 
which  are  provided  for  by  the  Treaty,  and  to 
decide  thereon  according  to  the  provisions  of 
the  Treaty." 

On  the  nth  of  June.  1845,  Bradford  B.  Will- 
iams assifined  one  half  of  his  interest  in  the 
claim  in  dispute  toE.  H.  Warner.  August  15, 
1845,  Warner  assigned  the  same  interest  to 
William  B.  Hart.  October  15,  1846,  Williams 
assigned  to  Hart  the  residue  of  his  interest. 
October  8,  1840,  Joseph  H.  Lord  assigned  to 
Hart  all  his  interest  in  the  claim.  Jane  18, 
1847.  Hart  assigned  the  whole  claim  to  Will- 
iam W.  Corcoran. 

"  By  these  several  assignments  (says  the  late 
Board),  the  whole  became  vested  in  the  said 
William  W.  Corcoran,  and  the  award  was 
therefore  made  in  his  favor." 

On  the  Ist  day  of  January.  1846,  Bradford 
B.  Williams  had' assigned  to  William  Judson, 
the  complainant,  an  interest  of  (6,600  of  the 
amount  of  the  suspended  claim  pronounced  val- 
id by  our  Commissioners  in  ls43,  with  interest 
from  the  date  of  the  assignment. 

From  January,  1845,  to  June,  1847.  about 
two  years  and  a  half.  Judson  held  his  assign- 
menl;  without  filing  any  notice  of  its  existence 
at  the  Department  of  State,  so  that  others 
might  have  notice  of  his  interest,  nor  did  he  set 
up  any  pretension  until  the  assignee,  Corcoran, 
bad  prosecuted  the  claim  to  a  final  award,  and 
was  adjudged  by  the  Board  of  Commissioners 
to  be  the  legal  owner  of  the  amount  awarded, 
and  as  legal  owner  Corcoran  is  sued. 

In  regard  to  the  preliminary  questions  raised 
at  the  iMr,  it  may_  be  remarked  that  we  have  no 
doubt  the  District  Court  bad  authority  to 
hear  and  determine  the  equities  of  the  parties, 
notwithstanding  the  judgment  in  Corcoran's 
favor  by  the  Board  of  Commissioners.  The 
question  that  an  award  like  the  present  is  not 
conclusive  among  adverse  claimants  was  set- 
tled in  the  case  of  Chmegyt  v.  F(w«e,  1  Pet., 
198,  in  1828,  and  has  not  since  been  open. 

And  as  respects  the  validity  of  assignments 
of  claims  like  the  one  here  presented,  no  ques- 
tion can  be  raised  at  this  day,  as  such  assign- 
ments have  been  recognized  by  the  various 
Boards  of  Commissioners  and  the  courts  of  jus- 
tice for  many  years.  The  case  of  Comtgyt  v. 
Voite  also  adjudged  this  point, 
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The  contest  here  depends  on  the  merits.  Jud- 
son had  the  earliest  assignment  of  part  of  the 
amount  declared  to  be  due  to  Williams,  by  the 
two  United  States  Commissioners,  in  1842,  to 
the  extent  of  $6,000.  and  the  claim  aasiened 
being  a  right  depending  on  an  equity  against 
the  government  of  Mexico,  and  assuming  that 
both  sets  of  assignments  are  alike  fair,  and  orig- 
inally stood  on  the  same  iona  fide  footing,  the 
rule  of  necessity  is,  that  the  assignor  having 
parted  with  his  interest  by  the  first  assignment 
the  second  assignee  could  take  nothing;  and  as 
he  represents  bis  assignor,  is  bound  by  the 
equities  imposed  on  the  latter  (1  White  &  Tu- 
dor's  Eq.  Cas.,  236);  and  hence  has  arisen  the 
maxim  in  such  cases,  that  he  who  is  first  in 
time  is  best  in  right.  But  this  general  rule  has 
exceptions,  and  the  case  before  us  was  obvi- 
ously decided  in  the  court  below  on  an  excep- 
tion to  the  general  rule. 

Judson  took  his  assignment  in  January,  1845, 
which  he  first  produced  in  May,  1851,  when 
this  bill  was  filed.  In  the  meantime  Corcoran 
had  got  his  assignment,  and  immediately  gave 
written  notice  of  it  to  the  Department  of  State, 
and  August  17th,  1847,  received  an  answer 
from  the  Secretary,  recognizing  the  fact  of  no- 
tice having  been  received,  and  that  it  was  filed 
with  the  documents  of  the  postponed  claim  of 
Williams  and  Lord,  appertaining  to  the  unfin- 
ished award. 

Corcoran's  assignment  was  fair,  and  accepted 
on  his  part  without  knowledge  of  Judson's; 
nor  is  the  contrary  alleged  in  the  bill.  And  as- 
suming Judson's'  to  he  fair  also,  and  that  no 
negligence  could  be  imputed  to  him,  then  the 
case  is  one  where  an  equity  was  successively 
assigned  in  a  chose  in  action  to  two  innocent 
persons,  whose  equities  are  equal,  according  to 
the  moral  rule  governing  a  court  of  chancery. 
Here,  Corcoran  has  drawn  to  his  equity  a  legal 
title  to  the  fund,  which  legal  tiile  Judson  seeks 
to  set  aside,  and  asks  an  affirmative  decree  in 
his  favor  to  that  effect. 

Now,  nothing  is  better  settled  than  that  this 
cannot  be  done.  The  equities  being  equal,  the 
law  must  prevail. 

There  are  other  objections  to  the  case  made 
b^  the  appellant,  growing  out  of  negligence  on 
his  part  in  not  presenting  his  assignment  and 
claim  of  property  to  the  State  Department,  so 
as  to  notify  others  of  the  fact.  The  assignment 
was  held  tip  and  operated  as  a  latent  and  lurk- 
ing transaction,  calculated  tocircumvenl  subse- 
quent assignees,  and  such  would  be  its  effect 
on  Corcoran,  were  priority  accorded  to  it  by 
our  decree.  It  is  certaiiily  true,  as  a  general 
rule,  as  above  staled,  that  a  purchaser  of  a 
chose  in  action,  or  of  an  equitable  title,  must 
abide  by  the  case  of  the  person  from  whom  he 
buys,  and  will  only  be  entitled  to  the  remedies 
of  the  seller;  and  yet,  there  may  be  cases  in 
which  a  purchaser,  by  sustaining  the  character 
of  a  bona  fide  assignee,  will  be  in  a  better  situa- 
tion than  the  person  was  of  whom  he  bought; 
as,  for  instance,  where  the  purchaser,  who 
alone  had  made  inquiry  and  given  notice  to  the 
debtor,  or  to  a  trustee  holding  the  fund  (as  in 
this  instance),  would  be  preferred  over  the  prior 
purchaser,  who  neglected  to  give  notice  of 
his  assignment,  and  warn  others  not  to  buy. 

The  cases  of  DearU  v.  Hall,  and  Loteridge  v. 
Cooper,  8  Russell,   1,  60,  established  the  dec- 
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trine  to  the  foregoing  effect  in  England;  they 
were  followed  in  the  case  of  MangM  t.  Dixon, 
McNaughton  &  Gordon,  487.  And  the  same 
principle  of  protectingsubseouent  bonafde  pur- 
cbaaers  of  cbosesin  action,  «c.,  against  latent 
outstanding  equities,  of  which  the^  had  no  no- 
tice, was  maintained  in  this  court  in  the  case  of 
Bayley  v.  Qretmitaf,  7  Wheat.,  46.  That  was 
an  outstanding  vendor's  lien,  set  up  to  defeat  a 
dee<l  made  to  trustees  for  the  keneflt  of  the 
Tendee's  creditors.  The  court  held  it  to  be  a 
secret  trust;  and  although  to  be  preferred  to  any 
other  sabsequent  equity  unconnected  with  a  le- 
gal advanta^,  or  equitable  advantage,  which 
gives  a  superior  claim  to  the  legal  title,  still  it 
must  be  postponed  to  a  subsequent  equal  equity 
connected  with  such  advantage. 

The  rule  was  distinctly  asserted  by  Chancel- 
lor Kent,  in  1817,  in  Murray  v.  Lylburn,  2 
Johns.  Ch.,  443,  before  the  question  was  set- 
tled in  England,  and  before  this  court  discussed 
it,  which  was  In  1822.  And  the  same  prin- 
ciple was  applied  by  the  Court  of  Appeals  of 
Virginia,  in  the  case  of  Moort  v.  Hwieombe,  8 
Leigh,  597,  in  1882. 

Second.  There  is  no  satisfactory  evidence.as 
we  apprehend,  to  establish  the  fact  that  a  suf- 
ficient consideration  was  paid  by  Judson  to 
Williams  for  the  assignment,  on  which  the  bill 
b  founded,  to  authorize  Judson  to  set  it  up. 
and  thereby  to  postpone  Corcoran,  who  paid  a 
foil  price,  as  did  those  under  whom  he  claims; 
yet  as  these  objections  depend  on  facts  peculiar 
to  this  cause,  we  deem  it  useless  to  critically  in- 
vestigate them,  as  the  decree  below  dismissing 
the  bill  was  clearly  proper,  on  the  first  and 
merely  legal  ground. 

It  u  ordered  that  the  detru  be  affirmed. 


THE  SCHOONER  CATHARINE,  her  tackle, 
Ac,  Stabkb  W.  Lewis  et  al..  Owners  and 
Claimants,  Appettante, 

V. 

NOAH  DICKmSONET  au,  Libelante. 

(Bee  8.  C,  17  How.,  170-178.) 

JfouKiw  Iff  damage*  of  te$iel  tunk  by  eoBmon,  i* 
cott  of  ramng  and  repairing  her— deducting 
tehat  «A«  »(M  for,  or  her  value  in  her  disabled 
eondition.ffvm  her  mmnd  value,  it  not  the  rule 
ef  damage*— rule  ofeatUng  where  twotehoonert 
are  about  to  meet — want  of  proper  lookout  at 
night,  i*  negligence. 

Collision.  Where  sunken  vessel  has  l>een  raised 
sod  repaired,  the  measure  of  damages  is  the  actual 
cost  oiralsiDK  and  repairing  ber,  so  as  to  malce  her 
eoutl  to  the  value  before  collision. 

Where  the  vessel  is  abandoned,  the  damsge  must 
be  iMertalncd  by  witnesses  oompeteat  to  speak  as 
to  the  practicability  of  ralsior  and  repatrlDs  ber, 
and  tlie  expense  thereof.  This  expense  of  rals- 
iDc  and  repairing  her  is  the  measure  of  damages. 

Deducting  wliat  the  vessel  in  her  disabled  state 

XoTE.— KecHure  of  damaoetincottttion.  See  note 
to  Smith  v.  Oondry,!  How.,  28;  and  note  to  The 
Amiable  Nancy,  8  Wheat.,  646. 

(WUiion.  Btghtti  of  steam  and  miUng  veteels  with 
mermee  to  each  other  and  in  patttng  and  meMng. 
8«|  note  to  St.  John  v.  Paine,  10  How.,  SS7. 

Kvla/oravoidiiia  ciltMon,  uteamer  meeting  mteam- 
Z-  See  note  to  Willianuon  v.  Barrett,  18  How., 
Ml. 
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was  sold  for,  or  ber  estimated  value  in  such  con- 
dition, from  her  sound  value,  is  not  the  rule  of 
damage. 

Where  two  schooners  are  about  to  meet,  it  Is  the 
duty  of  the  one  close-hauled  (the  other  having  the 
wind  free),  to  keep  on  her  course ;  luffing  Into  the 
wind  Is  improper,  unless  Justified  by  special  ctr- 
cu  instances. 

The  want  of  a  proper  lookout,  at  night,  in  the 
other,  was  negligence. 

Both  vessels  being  in  fault,  the  rule  established 
to  dhide  the  Ion. 

Argued  Feb.  7, 1866.       Decided  Mar.  10,  1856. 

APPEAL  from  the   Circuit    Court  of   the 
United  States  for  the  Southern  District  of 
New  York. 
The  case  is  stated  by  the  court. 
Mr.  Charles  Doaohue  for  the  appellants. 
Mr.  David  Dudley  Field,  for  appellees, 
cited  St.  Johny.  Payne.  10  How.,  581. 

Mr.  Juttiee  Nelaom  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  in  admiralty  from  a  decree 
of  the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  New  York. 

The  libel  charges,  that  on  the  night  of  the 
21  St  April,  1852,  the  schooner  San  Louis, 
laden  with  a  cargo  of  stone,  was  sailing  down 
the  coast  below  the  Bay  of  New  York,  bound 
for  Philadelphia,  and  while  off  Squam  Beach, 
on  the  Jersey  shore,  the  schooner  Catharine, 
coming  up  the  coast,  bound  for  the  p<^rt  of 
New  York,  then  and  there  with  great  force  and 
violence  ran  into  and  upon  her,  breaking 
through  her  side  so  that  she  soon  filled  with 
water  and  sunk.  That  The  Catharine  had  a 
fair  wind  and  ample  sea  room,  while  The  San 
Louis  was  beating  against  the  wind,  and  was 
inside  of  The  Cathaiine  and  standing  off  the 
shore.  That  The  Catharine  had  no  watch  or 
person  on  the  lookout  at  the  time  of  the  col- 
lision; and  that  it  was  occasioned  by  the  im- 
proper and  unskillful  management  of  the  per- 
sons on  board  engaged  in  navigating  her.  That 
she  luffed,  and  struck  The  San  Louis  about 
midships  with  head  on. 

The  answer  of  the  respondents,  owners  of  The 
Catharine,  admit  The  San  Louis  was  sailing 
down  the  coast  at  the  time  and  place  mentioned; 
and  that  The  Catharine  was  coming  up  the  same, 
bound  for  the  port  of  New  York ;  out  deny  that 
she  ran  into  The  San  Louis;  but  charge  that 
she  ran  across  and  afoul  of  the  bows  of  The 
Catharine,  which  occasioned  the  collision;  that 
the  wind  was  in  a  quarter  that  enabled  The  San 
Louis  to  keep  her  course  full  down  the  coast 
without  keeping  off  shore;  they  insist  that  The 
Catharine  had  the  usual  watch  set  before  and 
at  the  time  of  the  collision ;  and  they  denj'  that 
it  was  occasioned  by  reason  of  the  unskillful- 
ness  or  mismanagement  of  those  on  board  of 
her,  but  was  the  result  of  want  of  care  and 
mi^-management  in  navigating  The  San  Louis. 
They  deny  that  The  Catharine  luffed,  as 
charged  in  the  libel ;  but  charge  that  The  San 
Louu  luffed  and  came  across  the  bows  of  The 
Catharine. 

The  District  Court  rendered  a  decree  for  the 
libelants,  and  referred  the  question  of  damage 
to  a  commissioner.  The  decree  was  affirmed  in 
the  Circuit  Court.  The  proofs  before  the  com- 
missioner to  ascertain  the  amount  of  the  dam- 
ages consisted  principally  of  testimony  us  to  the 
value  of  The  San  Louis  previous  to  the  coUis- 
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ion:  and  as  to  her  estimated  value  in  her 
sunken  and  disabled  condition  in  the  water  on 
the  beach ;  the  difference  constitutinj;  the  meas- 
ure of  damages  allowed.  She  was  sold  by  one 
o(  the  owners,  a  few  days  after  the  accident, 
while  lying  on  the  beach,  for  $140;  and  which, 
upon  the  weight  of  the  proofs  as  produced,  was 
her  then  estimated  worth.  Her  cargo  of  stone 
was  afterwards  taken  out  and  the  vessel  raised 
and  brought  to  the  port  of  New  York  and  re- 
paired. The  expense  of  raising  and  repairing 
her  seems  not  to  have  been  a  subject  of  in- 
quiTT. 

The  commissioner  reported  damages  to  the 
amount  of  $0,200,  which  report  was  confirmed. 

1.  As  to  the  damages. 

The  principle  that  appears  to  have  governed 
in  the  examination  of  the  witnesses  in  respect  to 
this  branch  of  the  case,  as  well  as  the  commis- 
sioner in  arriving  at  the  amount  of  damage  re- 
ported to  the  court,  we  think,  upon  considera- 
tion, is  not  maintainable.  That  principle  seems 
to  have  been,  to  ascertain  from  the  opinion  of 
witnesses,  experts  as  they  are  called,  though  it 
is  not  clear  they  were  of  that  character,  the 
value  of  the  vessel  in  her  sunken  and  disabled 
condition  as  she  lay  on  the  beach  after  the  dis- 
aster, and  to  deduct  that  sum  from  the  sound 
value  before  it  occurred,  the  difference  being 
the  measure  of  the  damage;  in  other  words, 
that  the  inquiry  must  be  confined  to  the  con- 
dition of  the  vessel  at  the  time  of  the  collision, 
and  in  her  then  state;  that  the  owner  had  a 
right  to  abandon  her  as  a  total  loss,  and  look  to 
tlie  wrong-doer  for  compensation,  as  then  esti- 
mated. Acting  upon  this  view,  the  libelants 
sold  the  vessel,  in  her  disabled  state,  for  what 
they  could  get,  and  claimed,  and  have  received, 
the  sound  value,  less  this  amount. 

It  is  true,  that  where  a  vessel  has  been  run 
down  and  abandoced,  never  having  been  raised 
and  repaired,  but  left  to  decay  upon  the  beach, 
evidence  of  the  nature  and  character  of  that 
given  in  this  case  must  necessarily  be  admis- 
sible. That  is.  the  damage  sustained  must  be 
ascertained  by  the  testimony  of  witnesses  ex- 
perienced in  matters  of  this  kind,  who  are 
competent  to  speak  as  to  the  practicability  of 
raising  and  repairing  the  vessel,  and  of  the  ex- 
pense attendant  thereupon,  this  expense  con- 
stituting the  principal  ingredient  of  the  damage 
proper  to  be  allowed;  but  they  should  be 
witnesses  whose  occupations  ana  experience 
enabled  them  to  express  opinions  of  the  feasi- 
bility of  raising  the  vessel,  and  to  make  esti- 
mates of  the  probable  expense  of  the  same ;  and 
also,  of  the  expense  of  the  necessary  repairs, 
upon  which  the  court  might  rely  with  some 
confidence  in  making  up  its  judgment.  Loose, 
general  opinions  on  the  subject,  entitled  to  very 
little  more  respect  in  the  ascertainment  of  facts 
than  the  conjectures  of  witnesses,  are  of  them- 
selves undeserving  of  consideration. 

But  where  the  vessel  has  been  raised  and  re- 
paired, or  is  undergoing  repairs,  as  in  the  case 
of  The  San  Louis,  there  is  no  necessity  for  re- 
sorting even  to  the  opinion  and  estimates  of  ex- 
perts, as  to  the  prol>able  expenses,  for  as  to 
these,  tlie  reasonable  expenses  incurred  in  rais- 
ing and  repairing  her  are  matters  of  fact  that 
may  be  a.scertained  from  the  parties  concerned 
in  the  work.  The  libelants,  instead  of  ex- 
amination of  witnesses  as  to  their  ophiion  of 


the  amount  of  the  damage  from  an  mspection 
of  the  vessel  as  she  lay  upon  the  beach,  should 
have  inquired  into  the  actual  cost  of  raising  and 
repairing  her,  so  as  to  have  made  her  equal  to 
the  val  ue  before  the  collision.  This  would  have 
been  the  proper  mode  by  which  to  arrive 
at  an  indemnity  to  the  extent  of  the  loss 
sust^ned,  which  is  the  true  measure  of  dam- 
ages in  these  cases.  13  How.,  101,  110. 

We  think,  therefore,  that  the  rule  adopted  in 
ascertaining  the  measure  of  damages  in  this 
case  was  erroneous. 

The  next  question  in  the  case  is  more  difil- 
cult. 

The  New  Jersey  coast  below  Sandy  Hook 
bears  southwesterly  and  northeasterly,  along 
which  these  vessels  were  sailing.  The  'winil 
was  southwesteriy,  with  a  pretty  strong  breeze; 
The  San  Louis  close-hauled,  passing  down  the 
coast,  and  The  Catharine  with  the  wind  free 
passing  up  it.  making  for  the  Hook.  There 
had  been  a  fall  of  rain  during  the  evening,  but 
between  eight  and  nine  o'clock,  when  the  collis- 
ion happened,  the  weather  had  partially  cleared 
up.  The  night  was  cloudy,  but  some  stars  were 
visible.  The  San  Louis  was  sailing  at  the  rate 
of  six  knots  the  hour ;  and  as  The  Catharine  bad 
the  wind  free,  her  speed  must  at  least  have  been 
equal  if  not  greater. 

The  master  of  the  schooner  Goodspeed.  which 
vessel  was  in  company  with  The  San  Louis 
from  Jersey  City,  states  that  a  schooner  (which 
it  is  admitted  was  The  Catharine),  passed  him  a 
little  after  eight  o'clock,  some  quarter  of  a  mile 
to  the  windward,  heading  to  the  westward  of 
her  course  to  the  Hook,  which  was  in  shore; 
that  at  this  time  The  San  Louis  was  from  three 
quarters  to  a  mile  astern  of  him,  a  little  to  wind- 
ward. The  Catharine  had  a  light;  The  San 
Louis  hod  not. 

Hessick,  the  lookout  on  The  San  Louis, 
states  that  he  saw  The  Catharine  half  a  mile 
ahead:  he  suppose.s  about  half  a  point  on 
their  lee  bow.  "  I  suppose,"  he  says,  "  when  I 
first  saw  The  Catharine  she  was  heading  to  the 
northward.  I  sung  out  to  the  mate  at  the  helm 
to  luff;  he  did  so,  and  brought  The  San  Louis 
into  the  wind :  that  The  Catharine  then  luffed 
also,  and  ran  into  us  abaft  the  chains." 

Now,  if  the  master  of  The  Goodspeed  is  not 
mistaken,  and  he  is  an  indifferent  witness,  it  is 
difficult  readily  to  assent  to  the  statement  of 
Messick  as  to  the  relative  position  of  the  two 
vessels;  for  if  The  Catharine  passed  The  Good- 
speed  half  a  mile  to  the  windward,  and  The  San 
Louis  was  astern,  nearly  in  the  track  of  the  lat- 
ter, it  is  not  very  probable  that  in  the  short  dis- 
tance she  had  to  pass  in  her  course  before 
meeting  The  San  Louis,  she  had  so  far  diverged 
to  the  leeward  as  to  overcome  this  half  mile,  and 
to  have  crossed  her  track.  The  vessels  must 
have  met  at  least  within  half  a  mile  from  the 
point  where  The  Catharine  passed  The  Good- 
The  master  of  The  Gioodspecd  says  The 


Catharine  was  not  only  half  a  mile  to  the  wind- 
ward, but  that  she  was  heading  to  the  west  of 
her  course  to  the  Hook. 

According  to  the  settled  rules  of  navigation, 
it  was  the  duty  of  The  San  Louis,  when  she 
first  saw  The  Catharine,  which  had  the  wind 
free,  she  being  close- hauled,  to  have  kept  on  her 
course;  the  maneuver  of  luifinginto  the  wind, 
as  soon  as  she  saw  that  vessel,  was  improper, 
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tod  subjects  her  to  the  charge  of  unskillful 
DSTigRtioD,  unless  justified  by  special  circum- 
staoces  existing  at  the  time.  Here  the  cir- 
cumstances leod  rather  to  aggravate  than  just- 
ify tiie  error,  as  the  improper  maneuver  may 
have  led  to  the  collision,  ana  probably  did,  if 
The  Catharine  at  the  time  was  to  the  wind- 
ward. 

Williams,  the  mate  of  The  San  Louis,  who 
WAS  at  the  wheel,  differs  materially  in  his  testi- 
mony from  Messick.  He  states,  when  he  first 
nw  The  Catharine,  "  he  spoke  to  the  man  at 
the  bow ;  he  said,  keep  your  course,  and  you 
will  go  clear.  I  did  keep  my  course ;  asked  the 
man  at  I  he  bow  if  he  could  see  her;  he  said  that 
he  could;  he  told  me  to  keep  my  course;  I  did 
not  alter  my  course;  steered  as  close  to  the  wind 
as  I  could;  did  not  see  much  more  of  The 
Catharine  till  she  struck  us."  He  farther  states, 
that  when  about  three  rods  from  The  Catharine, 
the  luffed  and  was  coming  into  them;  that  he 
then  put  his  wheel  down. 

If  this  account  of  the  management  of  The 
8»n  Louis  could  be  confldenlly  relied  on, 
there  would  be  no  great  difflcalty  in  charging 
the  other  vessel  with  the  fau'.t  of  the  collision. 
But  it  is  admitted  that  Messick  was  the  proper 
person,  under  the  circumstances,  to  give  the 
orders  to  the  mate  at  the  wheel.  Williams  him- 
aelf  assumes  this  in  his  testimony;  and  Mes- 
sick is  very  particular  as  to  the  orders 
given.  On  his  cross-examination  be  says:  "I 
aaw  The  Catharine  across  one  point  of  the  bow- 
sprit, inside  the  stays;  right  away  then  I  gave 
the  mate  the  order  to  luff:  he  did  it  right  away. 
8be  minded  her  helm  readily." 

The  difference  is  very  material;  for  whether 
fauh  or  not  is  to  be  imputed  to  The  San  Louis, 
depends  upon  the  fact  whether  she  is  chargeable 
vitb  the  maneuver  testified  to  by  the  lookout. 
We  think,  under  the  circumstances  in  which  he 
was  placed,  his  account  of  the  transaction  is  en- 
titled to  the  most  weight.  Having  given  the 
order,  and  seen  that  it  was  obeyed,  and  being 
at  the  time  in  charse  of  the  navigation  of  the 
vessel,  he  cannot  well  be  mistaken.  Even  the 
contradiction  between  the  two  witnesses  is  cal- 
culated to  cast  a  doubt  over  the  proper  manage- 
ment of  the  vessel  in  the  emergency. 

The  order  to  luff,  itself,  was  a  clear  violation 
of  the  duty  of  The  San  Louis;  but,  in  this  in- 
stance, if  the  master  of  The  Ooodspeed  is  not 
mistaken,  it  probably  produced  the  disaster. 
As  to  The  Catharine,  we  are  not  satisfied  that 
she  had  a  proper  lookout  on  the  vessel  at  the 
time  of  the  collision.  The  excuse  given  is,  that 
ill  hands,  a  short  time  previously,  had  been 
called  to  reef  the  sails,  and  some  evidence  Is 
given  to  prove  that  this  is  customary  on  vessels 
of  this  description.  However  this  may  be  in  the 
daytime,  we  think  that  such  custom  or  usage 
cannot  be  permitted  as  an  excuse  for  dispensing 
with  a  proper  lookout  while  navieating  in  the 
night,  especially  on  waters  frequented  by  other 
vessels.  Under  such  circumstances,  a  com- 
petent lookout  stationed  upon  a  quarter  of  the 
vessel  affording  the  best  opportunity  to  see  at  a 
distance  those  meeting  her,  is  indispensable  to 
safe  navigation,  and  the  neglect  is  chargeable 
as  a  fault  in  the  navigation. 

Our,  opinion,  therefore  is,  that  the  decree  be- 
low was  erroneous,  and  should  be  reversed. 

Upon  this  view  of  the  case,  it  becomes 
See  17  How. 


necessary  to  settle  the  rule  of  damages  in  a  case 
where  both  vessels  are  in  fault. 

The  question,  we  believe,  has  never  until  now 
come  distinctly  before  this  court  for  decision. 
The  rule  that  prevails  in  the  District  and  Cir- 
cuit Courts,  we  understand.'bas  been  to  divide 
the  loss.    9  Law  Rep.,  30. 

This  seems  to  be  the  well-settled  rule  in  the 
English  admiralty. 

Abb.  Ship.,  TheCett,  3  Hagg.,  828;  The 
Washington,  5.Tur.,1067;  Tlte  Monarch,  1  W. 
Rob.,  21;  DeVaua:  v.  Salvador,  4  Ad.  &  E., 
431;  Petertfield  v.  The  Judith  Randolph;  The. 
Oralata.  5  Mo.  Law  Mag^  45;  Ihe  DeCoek, 
B  Mo.  Law  Mag.,  303;  The.  Friends.  1  W. 
Rob.,  485. 

Under  the  circumstances  usually  attending 
these  disasters,  we  think  the  rule  dividing 
the  loss  the  most  lost  and  equitable,  and  as 
best  tending  to  induce  care  and  vigilence  on 
both  sides  in  the  navigation. 

Ber)erted,  with  eottt,  and  rtmanded  to  Oireuit 
Court. 

Cite.)  21  How.,  195:  8Wall..  8M;  12WaU.,  48;  14 
Wall.,  :M  ;  18  Wall.,  65:  1  Otto,  215,  SM;  2  Otto,  438 ; 
SOtto.  lie:  11  Otro,  438;  15  Otto,  631 ;  4  Blatchf., 
44;:  m  ItlBtchf.,  638:  16  Blatchf.,  85. 90 ;  2  Ben.,  179  ; 
4  i;i  n  ,  ;>.J,38;  lCllff.,347;  2Clnr.,554:  2  Abb..  N. 
8..  4:1:1:  1  Bond.,  67:  Newb.,  235;  1  Brown,  309;  3 
Ware  .  41.  288;  6  McLean,  230  n.;  3  HcC.,  260;  8 
Siin'.v.,495;  6  Sawy.,  123;  2  Low.,  91. 


CHARLES  MINTURN,  App't, 
«. 
LAFAYETTE  MAYNARD,  GILBERT 
A.  GRANT.  THOMAS  G.  WELLS.  LU- 
CIEN  SKINNER,  FRED  BILLINGS, 
CHARLES  J.  BRENHAM,  ISAAC  T. 
MOTT,  J.  Db  La.  MONTAGNE,  E.  M. 
NEAL,  AND  THOMAS  L.  CHAPMAN. 

(See  S.  C,  17  How,,  477. 478.) 

AdmiraUy—juritdieUon,  in  action  for  balance 
of  account  by  agent  against  owner  of  testel. 

The  respondents  were  sued  in  admiralty  by  proc- 
ess in  personam.  Tlie  llt>el  was  for  balance  due 
lltMlant,  aeent  of  respondentK,  owners  of  a  steam- 
iMwt,  for  money  used  to  par  bills  for  supplies,  re- 
pairs and  advertising:  of  the  steamboat,  and  for 
commissions. 

Held,  the  court  below  had  nojurisdictlon.  There 
is  nothing  in  the  nature  of  a  maritime  contract  in 
the  case,  but  only  a  demand  for  balance  of  ac- 
counts for  which  the  action  of  atmimpfU  in  a  com- 
mon law  court  is  the  proper  remedy. 

The  local  law  of  California,  which  authorizes  at- 
tachment of  vessels  for  supplies  or  repairs,  does 
not  extend  to  the  balance  of  accounts  between 
agent  and  principal,  who  have  never  dealt  on  the 
credit,  pled^  orsecurity  of  the  vessel. 

Arfued  Mar.  S,  1855.     Decided  Mar.  10, 1855. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  Northern  District  of 
California. 

The  case  is  stated  by  the  court. 

Metsrt.  H.  P.  Hepbam  and  R.  f.  Brent, 
for  appellant: 

The  accounts  filed  and  the  facts  admitted, 
show  H  claim  for  services  essentially  maritime. 
The  District  Court  had  jurisdiction  under  the 
Act  of  September  28,  1850.   Stat,  at  L.,  622. 
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Such  s  jurisdiction  «n  per»(mam.  ia  clearly 
maintainabTe. 

T7ie  OenercUSmith,  46  Wh.,  448;  8  How..  678; 
7  Pet.,  324;  10  Wh.,  428;  11  Wh.,  175;  5 
How.,  441. 

Mr.  F.  B.  Catting,  for  appellees: 

The  libel  does  not  set  forth  a  cause  of  ac- 
tion, "  civil  or  maritime,"  within  the  Jurisdic- 
tion of  the  court  below.  See  Act  extending 
the  judicial  system  of  the  United  Slates  to  Cal- 
ifornia, 9  Stat,  at  L.,  521. 

The  steamer  Gold  Hunter  was  in  her  home 
port,  and  was  not  liable  by  general  maritime 
law  for  repairs  or  supplies  at  the  suit  of  mate- 
rialmen. 

The  Oeneral  Smith,  4  Wheat.,  488. 

The  local  law  of  California  which  authorizes 
.attachment  to  issue  against  steamers,  vessels 
and  boats,  for  supplies  furnished  for  their  use 
at  the  request  of  their  respective  owners,  mas- 
ters, agents  or  consignees,  does  not  extend  to 
the  commission  and  general  disbursements  of 
an  agent  or  broker  employed  by  the  owners  to 
pav  the  bills. 

Laws  of  Cal.,  576;  Oodeffroyv.  Caldwell,  2 
Cal.,  489;  J£c Outre  v.  Canal  Boat,  Kentucky, 
20  Ohio,  62. 

The  demand  stated  in  the  libel  is  not  the  sub- 
ject matter  of  admiralty  cognizance.  The  con- 
tract or  engagement  of  the  appellant  was  per- 
sonally with  the  part  owners;  bis  services  were 
not  in  their  nature  maritime;  and  the  excess  of 
his  expenditures  did  not  create  any  cause  of  ac- 
tion within  the  jurisdiction  of  the  court  below. 

Rammy  v.  AUegre,  12  Wh.,  611;  Cutler  v. 
Roe,  7  How.,  729;  McDermott  v.  Owmt,  1 
Wall.,  Jr.,  370:  PhaUpg  v.  Scaltergood,  Gilpin, 
8;  Abb.  8h.,  106. 

The  pleadings  involve  the  stating  and  settle- 
ment of  accounts  between  the  agent  and  thu 
owners,  and  without  which  the  balance  cannot 
be  ascertained ;  the  court  below  had  no  juris- 
diction of  such  a  case  even  though  the  items 
involved  had  related  purely  to  maritime  affairs. 

Davis  V.  CMldi,  Davies,  71-82;  The  Steamboat 
OrleatuY.  Phcebut,  11  Pet.,  175,  188;  The  Apol- 
lo, 1  Hagg.  Adm.,  806. 

Mr.  Juttiee  Orier  delivered  the  opinion  of 
the  court: 

The  respondents  were  sued  in  admiralty,  by 
process  in  pernonam.  The  libel  charges  that 
they  are  owners  of  the  steamboat  Gold  Hunter; 
that  they  bad  appointed  the  libelant  their  gen- 
eral agent  or  broker;  and  exhibits  a  bill,  show- 
ing a  balance  of  accounts  due  libelant  for 
money  paid,  laid  out  and  expended  for  the  use 
of  libelants,  in  paying  for  supplies,  repairs  and 
advertising  of  the  steamboat,  and  numeroiis 
other  charges,  together  with  commissions  on 
disbursements,  &c.,  &c. 

The  court  below  very  properly  dismissed  the 
libel  for  want  of  jurisdiction.  There  is  noth- 
ing in  the  nature  of  a  maritime  contract  in  the 
case.  The  libel  shows  nothing  but  a  demand 
for  a  balance  of  accounts  between  agent  and 
principal,  for  which  an  action  of  astumpm'i,  in 
a  common  law  court,  is  the  proper  remedy. 
That  the  money  advanced  and  paid  for  respond- 
ents was  in  whole  or  in  part  to  pay  bills  due  by 
a  steamboat  for  repairs  or  supplies,  will  not 
make  the  transaction  maritime,  or  give  the 
libelant  a  remedy  in  admiralty.    Kor  does  the 
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local  law  of  California,  which  authorizes  an  at- 
tachment of  vessels  for  supplies  or  repairs,  ex- 
tend to  the  balance  of  accounts  between  agent 
and  principal,  who  have  never  dealt  on  the 
credit,  pled^  or  security  of  the  vessel. 

The  case  is  too  plain  for  argument. 

The  judgment  of  the  Court  of  Admiralty, 
dismissing  the  libel  for  want  of  jurisdiction,  is 
affirmed  with  costs. 

Judgment  affirmed,  with  eo»t». 

ated-lO  Wall.,  817:  3  Ware,  38:  6  Ben.,  UC;  4 
CUIT.,68;6Hu«rbe8,8«). 


THE  UNITED  STATES,  AppettanU, 

V. 

ARCHIBALD  A.  RITCHIE. 

(See  S.  C.  IT  How..  S2IV-641 J 

Mexiean  land  claim — practice  in — eotiMitution- 
altty  of  law — Indian,  under  Mexican  law*, 
competent  to  hold  real  property — mi$$ion  land*. 

Proceeding  l>efore  the  Board  of  Commissioners 
to  settle  private  land  claims  In  California  may  l>e 
removed  to  the  District  Court  in  conformity  wltb 
the  provisions  of  the  Act  of  185S,  without  complying 
with  the  provisions  of  the  9tb  section  of  the  Act  of 
1851.  This  section  la  repealed  by  the  12th  secUoa  of 
the  Act  of  1852. 

The  ailnir  of  the  transcript  by  the  Board,  accord- 
Infr  to  the  Act,  has  the  effect  of  notice  of  the  re- 
view by  the  District  Court.  Besides,  the  court  may 
provide  for  notice  by  its  rules. 

The  suit  In  the  District  Court  is  an  original  pro- 
ceedlng^not  an  appeal.  That  Court  hears  the  cara 
de  novo,  upon  the  evidence  taken,  and  further  evi- 
dence. If  produced. 

The  law  prescrihlnir  the  transfer  to  and  rehearinir 
by  the  District  Court  is  not  unconstitutional.  Act 
of  August  81, 18S2.        / 

The  grantee  of  a  Mexican  land  claim,  an  Indian, 
was,  under  the  laws  of  Mexico,  a  citizen  of  that 
government,  competent  to  take,  hold  and  convey 
real  property. 

It  Is  no  objection  that  the  tract  in  question  D«- 
longed  to  the  mission  lands. 

(Mr.  Justice  Daniel  did  not  sit  in  this  cause.) 

Argued  PfeJ.  IS,  1865.     Decided  Mar.  10,  1856. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  Northern  District  of 
California. 

The  case  is  stated  by  the  court. 

Mr.  C.  Cashing,  Attorney-General,  for  the 
apipellant. 

hSs.  Cushing's  brief  cannot  be  found  on  file 
or  in  the  recoi^B. — Ed.] 

Mr.  Oeorse  M.  Bibb,  for  the  appellee: 

•This  court  Lad,  before  the  Act  of  1851,  held 
in  the  cases  of  Huidekoper't  Lessee  v.  Dovglass.S 
Cr.,1,  and  Fletcher  v.  Peek,  6  Cr..  87,  that  a 
grant  from  a  state  to  an  individual  is'  a  con  - 
tract,  and  ought  to  be  construed  according  to 
those  well-established  principles  which  regulate 
contracts  generally. 

It  had,  also,  in  relation  to  claims  to  land  in 
the  Territories  of  Louisiana  and  the  Floridas, 
derived  from  the  foreign  governments  before 
the  jurisdiction  was  acquired  by  the  United 
States,  held  principles  to  be  found  in  these  cases, 
to  wit:  Soulardy.  IT.  8.,  and  Smith  v.  U.  8., 
4  Pet.,  511;  U.  8.  V.  Arredondo,  6  Pet, 
714:  U.  8.  V.  I^reheman,  7  Pet.,  88;  Delatsu* 
V.  If.  8.,  9  Pet.,  133;  Chouteau's  Heirs  v.  U.  8., 
9  Pet.,  145;  Soulard's  Heirs  v.  C.  8..  10  Pet.. 

&8  V.  8. 
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100:  SnutAv.  U.  8..  10  Pet.,  836;  Slrother  v. 
Lueaa,  12 Pet..  410;  U.  8.  v.  Low,  16  Pet.,  162; 
U.  8.  y.  Clarke,  16  Pet.,  281. 

All  these  are  applicable  in  deciding  upon  pri- 
vate claims  in  California  under  the  Act  of 
1851. 

All  contracts  are  to  be  tcovemed  by  the  law 
of  the  place  where  they  are  to  be  performed. 
This  rule  is  adopted  for  the  purpose  of  carrying 
iDto  effect  the  utention  and  understanding  of 
the  parties. 

Strother  v.  Loom.  12  Pet.,  436;  9  Wh..  588; 
12  Wh.,  167,  601;  5  Wh..  809;6  Pet..  715,  771; 
8  Pet.,  872;  10  Pet.,  831,  712;  9  Pet.,  145, 784. 

The  Attorney  General  alleges  the  grant  to 
Solano  to  have  been  collusive  and  fraudulent. 

What  is  fraud? 

Lord  Coke  defines  it  to  be  a  secret  assent  de- 
termiaed  in  the  hearts  of  two  or  more,  to  the 
defrauding  and  prejudice  of  another. 

Co.  Litt. ,  357. 

See,  also,  ChetUrfield  v.  Janssen,  2  Ves.,  Jr., 
12.5;  Conrad  v.  NieoU.  4  Pet.,  395,  810;  6 Pet., 
716. 

In  1842,  this  grant  was  made  by  the  Governor 
of  California  to  Solano;  then  the  United  States 
had  no  right  to  this  land,  or  to  the  jurisdiction 
of  California.  What  other  party  was  to  be  in- 
jured by  the  grant  to  Solano? 

There  are  no  pleadings  wherein  any  fraud 
has  been  charged  upon  any  person ;  nor  m  which 
Ritchie  has  b^n  clmrged  with  notice  of  a  fraud ; 
nor  to  which  Ritchie  has  been  called  to  answer 
that  he  is  a  bona  fide  purchaser  for  a  valuable 
coasideralion,  without  notice. 

This  imputation  of  fraud  is  for  the  first  time 
suggested  in  this  court  in  the  brief  for  the  ap- 
pel&nts. 

Mr.  Justice  Nelson  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  a  decree  of  the  Dis- 
trict Court  for  the  Northern  District  of  Cali- 
fornia. 

The  proceedings  were  originally  commenced 
before  the  Board  of  Commissioners  to  settle 
private  land  claims  in  California,  under  the  Act 
of  Congress  of  March  8,  1851.  9  Stat,  at  L., 
631. 

A  petition  was  filed  before  that  Board  by 
Ritchie  against  the  United  Stales,  setting  forth 
a  claim  to  a  tract  of  land  known  by  the  name 
of  "Suisun,"  situate  in  the  jurisdiction  of 
SoDoma,  County  of  Solano,  comprising  four 
square  Mexican  leagues  (nearly  18,000  acres), 
praying  that  the  title  might  be  confirmed.  The 
title  claimed  is  derived  from  a  grant  by  Juan  B. 
Alvarado,  €k)vernor  of  California,  to  Francisco 
Solaoo.  dated  28th  Jan..  1842. 

The  Commissioners,  after  hearing  the  proofs 
io  the  case,  on  the  3d  January,  1U58,  ordered 
that  the  title  be  confirmed  to  the  claimant. 

Oo  the  19th  May,  1853.  a  transcript  of  the 
proceedings  before  the  Board,  with  their  de- 
cidon,  was  filed  with  the  clerk  of  the  United 
tMates  District  Court  for  the  Northern  District 
of  California;  and  on  the  20lb  September.  1853, 
notice  of  an  appeal  from  the  decision  of  the 
Diatrict  Court  was  filed  with  the  clerk  by  the 
Attorney  General  of  the  United  States. 

Further  testimony  was  taken  in  the  case,  and 
heard  before  the  court;  and  at  a  special  term, 
held  at  the  City  of  San  Francisco,  on  the  8th  of 
8e«  17  How. 


November,  1858,  the  decision  of  the  Board  of 
Commissioners  was  confirmed. 

The  case  is  now  before  us  on  an  appeal  from 
the  decree  of  the  District  Court. 

Objections  have  been  taken  on  the  part  of 
the  appellee  to  the  jurisdiction  of  the  District 
Court  to  hear  and  determine  the  case;  and  also 
to  the  regularity  of  the  appeal  from  the  Board 
of  Commissioners — assuming  the  court  had  ju- 
risdiction— which  it  will  bo  necessary  first  lo 
notice. 

By  the  8th  section  of  the  Act  ah^ady  re- 
ferred to,  it  was  made  the  duty  of  the  Commis- 
sioners, within  thirty  days  after  their  decisioi). 
to  certify  the  same,  with  the  reasons  on  which 
it  was  founded,  to  the  District  Attorney  of  the 
United  States  of  the  district  in  which  the  de- 
cision was  rendered.  And  by  the  9th  section 
it  is  provided  ttiat  in  S\\  cases  of  rejection  or 
confirmation  of  any  claim  by  the  Board,  it 
should  be  lawful  for  the  claimant  or  district 
attorney,  on  behalf  of  the  United  States,  to 
present  a  petition  to  the  District  Court  pray- 
mg  for  a  review  of  the  decision ;  and  that  the 
petition,  if  presented  by  the  claimant,  should 
set  forth  the  nature  of  the  claim,  &c.,  together 
with  a  transcript  of  the  report  of  llie  Board, 
and  of  the  documentary  and  other  evidence  on 
which  it  was  founded.  And  the  petition,  if 
presented  by  the  District  Attorney,  shall  be  ac- 
companied by  a  transcript  of  the  Board,  &c., 
and  shall  set  forth  the  grounds  upon  which  the 
claim  is  alleged  to  be  invalid;  and  a  copy  of 
the  petition  shall  be  served  upon  the  opposite 
party;  and  the  party  upon  whom  the  service 
shall  be  made  shall  be  bound  to  answer  the 
same  within  the  time  prescribed  by  the  Judge 
of  the  District  Court,  &c.  And  by  the  10th  sec- 
tion, it  is  made  the  duty  of  the  District  Court  to 
proved  and  render  judgment  upon  the  plead- 
ings and  evidence  in  the  cause,  and  upon  such 
further  evidence  as  may  be  taken  by  order 
of  the  said  court;  and  shall,  on  the  application 
of  the  party  against  whom  the  judgment  is 
rendered,  grant  an  appeal  to  the  Supreme  Court 
of  the  United  States.  And  by  the  12th  section, 
to  entitle  either  party  to  a  review  of  the  Board 
of  Commissioners,  notice  of  the  intention  to 
file  a  petition  in  the  District  Court  shall  be  enter- 
ed on  the  journal  of  ihu  Board  within  sixty  days 
after  the  decision  of  the  claim  has  been  notified 
to  the  parties;  and  the  petition  shall  be  filed  in 
the  District  Court  within  six  months  after  the 
decision  has  been  rendered. 

The  mode  above  prescribed  for  removing  the 
case  from  the  Board  of  Commissioners  to  the 
District  Court  was  subsequently  changed  by  the 
12th  sec.  of  the  Act  of  Congress  passed  3l8t 
August,  1853  (sess.  1851-2,  p.  99). 

This  section  provides  lliat,  in  every  case  in 
which  the  Board  of  Commissioners  shall  render 
a  final  decision,  it  shall  be  their  duty  to  have 
two  certified  transcripts  of  their  procedingsand 
decision,  and  of  the  papers  and  evidence  on 
which  the  same  were  founded,  made  out;  one 
of  which  transcripts  shall  \»  filed  with  the 
clerk  of  the  proper  District  Court,  and  the 
other  transmitted  to  the  Attorney-General  of 
the  United  States;  and  the  filing  of  such  tran- 
script with  the  clerk  shall,  ip»o  faelo,  operate 
as  an  appeal  for  the  party  against  whom  the 
decision  shall  berendcred;and  if  such  decision 
shall  be  against  the  private  claimant,  it  shall  be 
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his  duty  to  file  a  notice  with  the  clerk  of  the 
court  within  six  months  thereafter,  of  his  in- 
tention to  prosecute  the  appeal,  and  if  the 
decision  shall  be  against  the  United  States, 
it  shall  be  the  duty  of  the  Attomey-Qeneral, 
within  six  months  after  receiving  the  said 
transcript,  to  cause  notice  to  be  filed  with  the 
clerk  aforesaid,  that  the  appeal  will  be  prose- 
cuted by  the  United  Slates.  And  on  the  failure 
of  either  party  to  file  such  notice  with  the 
clerk,  the  appeal  shall  be  regarded  as  dismissed. 

The  removal  of  the  proceedings  before  the 
Board  of  Commissioners,  in  this  case,  to  the 
District  Court,  took  place  in  conformity  with 
the  provisions  of  the  Act  of  1853,  and!,  it  is 
urged  by  the  counsel  for  the  appellee  that  it  is 
defective  for  not  complying  with  the  require- 
ment of  the  9th  section  of  the  Act  of  1851,  in 
respect  to  the  petition  to  the  District  Court 
therein  provided  for.  But  wc  are  of  opinion 
that  the  12th  section  of  the  Act  of  1853  yirt 
ually  repeals  this  section,  and  thereby  dis- 
penses with  the  petition  and  answer,  as  pre- 
liminary steps  to  the  hearing  in  the  District 
Court.  They  clearly  are  not  essential  to  the 
removal  of  the  cause,  or  perfecting  of  what  is 
called  the  appeal,  as  the  13th  section  of  the  Act 
of  iSHi  makes  the  filing  of  the  transcript  re- 
turned by  the  Commissioners  operate,  iptofaeio, 
as  an  appeal  in  favor  of  the  party  against 
whom  the  decision  tiad  been  rendered. 

The  filing  of  the  petition  and  answer  in  the 
District  Court,  prescribed  by  the  9th  section, 
presenting,  in  the  form  of  pleadings,  the  issue 
to  be  tried,  would  have  been  more  in  con- 
formity with  the  practice  of  the  courts;  but, 
looking  to  the  nature  and  character  of  the 
questions  to  be  heard  and  determined  In  these 
proceedings  before  the  court,  the  pleadings  can- 
not be  of  any  very  great  importance,' especially 
as  these  questions  nave  already  been  the  sub- 
ject of  examination  by  both  parties  be(ore  the 
Board  of  Commissioners.  The  question  of  prac- 
tice in  the  particular  case  is  rather  a  matter  of 
form  than  of  substance. 

It  is  objected,  further,  that  the  13th  section 
of  the  Act  of  1853  makes  no  provisioQ  for  notice 
to  the  party  in  whose  favor  the  decision  has 
been  rendered  by  the  .Commissioners,  of  the 
appeal  to  the  District  Court,  and  that  a  hearing 
may  be  had  there,  and  the  decision  reversed  in 
his  absence.  But  he  has  notice  of  the  appeal, 
as  the  filing  of  the  transcript  by  the  Board,  ac- 
cording to  the  Act,  has  that  effect;  and  then 
ordinary  diligence  will  enable  the  party  to  be 
heard  on  the  appeal.  Besides,  the  court  has 
the  power,  doubtless,  to  regulate  the  thne  of 
the  hearing,  and  provide  for  reasonable  notice 
by  its  rulers,  so  as  to  prevent  surprise. 

It  is  also  objected  that  the  law  prescribing  an 
appeal  to  the  District  Court  from  the  decision 
of  the  Board  of  Commissioners  is  unconstitu- 
tional; as  this  Board,  as  organized,  is  not  a  court 
under  the  Constitution,  and  cannot,  therefore, 
be  invested  with  any  of  the  judicial  powers 
conferred  upon  the  general  government.  Am. 
Ins.  Co.  V.  Canter,  1  Pet.,  511;  Brenner  v. 
Porter,  8  How.,  235;  U.  8.  v.  Fereira,  13 
How.,  40. 

But  the  answer  to  the  objection  is,  that  the 
suit  in  the  District  Court  is  to  be  regarded  as  an 
original  proceeding,  the  removal  of  the  tran- 
script, papers,  and  evidence  into  it  from  the 
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Board  of  Commissioners  being  but  a  mode  of 
providing  for  the  institution  of  the  suit  in  that 
court.  The  transfer,  it  is  true,  is  called  an 
appeal;  we  must  not,  however,  be  misled  by  a 
name,  but  look  to  the  substance  and  intent  of 
the  proceeding.  The  District  Court  is  not  con- 
fined to  a  mere  reexamination  of  the  case  as 
heard  and  decided  by  the  Board  of  Commission- 
ers, but  bears  the  case  de  novo,  upon  the  papers 
and  testimony  which  had  been  used  before  the 
board,  they  being  made  evidence  in  the  District 
Court;  and  also  upon  such  further  evidence  as 
either  party  may  see  fit  to  produce. 

In  this  respect,  the  proceeding  is  somewhat 
analogous  to  that  before  the  District  Court  un- 
der the  Act  of  Congress,  26th  May,  1834.  sees. 
1,  8,  (4  Stat,  at  L..  52-53).  concerning  French 
and  Spanish  grants  in  the  State  of  Missouri, 
which  had  been  previously  heard  before  a 
Board  of  Commissioners  for  confirmation.  In 
these  cases,  the  evidence  before  the  Board  was 
received  on  the  hearing  In  the  District  Court. 

This  brings  us  to  the  merits  of  the  case. 

It  appears,  from  the  evidence  in  the  case, 
that  Francisco  Solano,  from  whom  the  appellee 
derives  title,  was  in  the  possession  and  culti- 
vation of  the  land  in  question  aa  early  as  1833  or 
1833;  and  that,  on  the  16lh  January,  1837,  he 
applied  for  a  provisional  grant  of  the  same, 
from  M.  O.  Vallejo.  the  military  commander 
of  the  northern  frontier  of  Upper  California, 
and  director  of  colonization.  The  proceedings 
areas  follows: 
"To  the  Commandant-Qeneral: 

Francisco  Solano,  principal  chief  of  °  the 
unconverted  Indians,  and  born  captain  of  the 
'  Suisun'  in  due  form,  before  your  honor,  rep- 
resents: That,  being  a  free  man,  and  owning  a 
sufficient  number  of  cattle  and  horses  to  estab- 
lish a  raneho,  he  solicits  from  the  strict  justice 
and  goodness  of  your  honor  that  you  be  pleased 
to  grant  him  the  land  of  the  '  Suisun,'  together 
with  its  known  appurtenances,  which  are  a 
little  more  or  less  than  four  square  leagues, 
from  the  'Portzuela  to  the  Salina  de  Sucba.' 
Said  land  belongs  to  him,  by  hereditary  right 
from  his  ancestors,  and  he  is  actually  in  posses- 
sion of  it;  but  wishes  to  revalidate  bis  rights  in 
accordance  with  the  existing  laws  of  our  repub- 
lic, and  of  the  colonization  recently  decreed  by 
the  supreme  government. 

He,  therefore,  prays  that  your  honor  be 
pleased  to  grant  him  the  land  which  he  asks 
for,  and  to  procure  for  him,  from  the  pro- 
per sources,  tke  titles  which  may  be  necessary 
lor  his  security,  and  that  you  will  also  admit 
this  on  common  paper,  there  being  none  of  the 
corresponding  stamp  in  this  place. 

(Signed)  Francisco  Solano. 

Sonoma,  January  16,  1837." 

"  Sonoma,  January  18,  1837. 

"The  undersigned  grants,  temporarily  and 
provisionally,  to  Frandsco  Solaho,  chief  of  the 
tribes  of  this  frontier  and  captain' of  the  Sui- 
sun, the  lands  of  that  name,  as  belonging  to 
him  by  natural  right  and  actual  possession. 
Said  land  is  comprehended  between  the  '  Port- 
zuela and  the  Salina  de  Sucha. '  The  party  inter- 
ested will  ask  from  the  governmental  of  the  State 
the  usual  titles,  in  order  to  make  valid  bis 
rights  in  conformity  with  the  new  order  of 
colonization. 

(Signed)  M,  Q.  Yallbjo." 
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He  continued  hi  the  posseasion  and  occupa- 
tion down  to  1842,  wben  an  application  was 
nude  by  liis  attorney,  Vallejo,  to  Juan  B.  Al- 
nndo.  Constitutional  Oovernorof  tbe  Depart- 
ment of  California,  for  a  title  in  form  to  the 
tract,  IS  follows: 
"  r^Ai.]   To  his  Esoellency,  the  Governor: 

The  undersigned,  a  resident  of  Sonoma, 
respectfully  appears  before  your  Excellency, 
sod  representation  makes,  ikal,  in  virtue  of  the 
rights  which  belong  to  him,  as  shown  in  the 
tnnexed  petition  ana  marginal  decree,  he  is  in 
actual  poasession  of  the  land  known  by  the 
name  of  '  Suisun.'  together  with  its  dependen- 
cies; and  in  order  to  secure  and  legalize  said 
ownership,  he  humbly  petitions  that  your  Ex- 
cellency, in  consideration  of  the  document  re- 
ferred to,  may  be  pleased  to  grant  him  the  cor- 
responding title  of  concession,  perpetual  and 
hereditary,  of  tbe  aforesaid  land,  in  order  that, 
in  no  time,  may  the  petitioner  or  his  heirs  be 
molested  in  tbe  pacific  enjoyment  of  bis  prop- 
erty. 

Wherefore,  your  petitioner  pra^  that  your 
Excellency  will  deign  to  grant  him  tbe  favor 
which  he  asks  for,  he  swearing  that  he  is  actu- 
ated by  DO  malice,  and  such  other  oath  as  is 
required,  &c.,&c. 

As  attorney  of  the  petitioner. 
(Signed)         Juan  Antonio  Vallejo. 

Monterey,  January  15,  1851" 

"  Monterey,  January  28,  1842. 

In  consideration  of  the  petition  at  the  be- 
ginning of  this  arpedienie,  the  report  of  the 
commandant-general,  and  the  merits  and  serv- 
ice* of  the  Indian  called  Francisco  Solano, 
rendered  on  the  frontier  of  Sonoma,  I  declare 
biffl  to  be  the  owner  in  fee  of  the  place  called 
'Suisun,'  in  extent  four  square  leagues,  and 
with  the  boundaries  shown  in  the  correspond- 
ing map.  The  corresponding  patent  will  be 
made  out,  and  this  expediente  directed  to  the 
most  excellent  departmental  junta  for  its  ap- 
probation. 

Juan  B.  Alvarado,  Constitutional  Gk>vemor 
of  the  Department  of  the  Californias,  thus  or- 
dered, decreed  and  signed.  Of  which  I  cer- 
tify." 

And  on  the  2l8t  January,  1842,  the  title  in 
form  was  granted,  as  follows: 
"  [seal.]    Juan  B.  Alvarado,  Constitutional 
Ooveroor  of  the  Department  of  the  Cali- 
fornias: 

Whereas,  the  aboriginal  Francisco  Solano, 
for  bis  own  personal  benelt  and  that  of  his 
family,  has  asked  for  the  land  known  by  the 
name  of  '  Suisun,'  of  which  place  he  is  a  na- 
tive, and  chief  of  the  tribes  of  the  frontiers  of 
SoDoma,  and  being  worthy  of  reward  for  the 
qmetness  which  he  caused  to  be  maintained  bv 
thatunchristianized  people;  the  proper  proceed- 
uigs  and  examinations  having  previously  be«n 
voiie,  as  required  by  the  laws  and  regulations; 
luing  the  powers  conferred  on  me  in  the  name 
of  the  Mexican  nation,  I  have  granted  to  him  the 
above-mentioned  land,  adjudicating  to  him  the 
ownership  of  it.  By  these  presents,  being  sub- 
ject to  the  approbation  of  the  most  excellent 
departmental  junta,  and  the  following  condi- 
tions, to  wit: 

1st.  That  he  may  inclose  it,  without  preju- 
dice to  the  crossings,  roads,  and  servitudes,  and 
enjoy  it  freely  and  exclusively,  making  such 
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use  and  cultivation  of  it  as  be  may  see  fit;  but 
within  one  year  he  shall  build  a  house,  and  it 
shall  be  inhabited. 

2d.  He  shall  ask  the  magistrate  of  the  place 
to  give  him  juridical  possession  of  it,  in  virtue 
of  this  order,  by  whom  the  boundaries  shall  be 
marked  out;  and  ho  shall  place  in  them,  besides 
the  landmarks,  some  fruit  or  forest  trees  of 
some  utility. 

8d.  The  land  herein  mentioned  is  to  the 
extent  of  four  '  lition  de  granada  mayor'  (four 
square  leagues),  with  the  limits  as  shown  on 
toe  map  accompanying  the  respective  expe- 
diente. Tbe  magistiate  who  gives  the  possies- 
sion  will  have  it  measured  according  to  ordi- 
nance, leaving  the  excess  that  may  result  to  the 
nation,  for  its  convenient  uses. 

4th.  If  he  shall  contravene  these  conditions, 
he  shall  lose  his  right  to  the  land,  and  it  may 
be  denounced  by  another. 

In  consequence,  I  order  that  these  presents 
be  held  firm  and  valid,  that  a  register  Lc  taken 
of  it  in  tlie  proper  book,  and  that  it  be  given  to 
the  party  interested,  for  his  voucher  and  other 
purposes. 

Given  this  twenty-first  day  of  January,  one 
thousand  eight  hundred  and  forty-two,  at 
Monterey. 

(Signed)  Juan  B.  Alvarado, 

(Signed)  Manuel  Jiheno, 

Secretary." 

On  the  8d  October,  184S,  the  grant  was  ap- 

f>roved  by  the  Departmental  Assembly,  as  fol- 
ows: 

"  Most  Excellent  Sir: 

.  The  committee  on  vacant  lands  has  or- 
dered the  expediente,  formed  at  the  instance  of 
the  Indian  {Indigena),  Francisco  Solano,  for 
the  place  known  by  the  name  of  '  Suisun,'  and 
being  satisfied  that  the  proceedings  had  in  the 
said  (xpediente  were  sufficient  for  tbe  purpose, 
that  the  superior  government  should  have 
(pinted  the  said  place,  offers  to  the  delibera- 
tion of  your  Excellency  the  following  propo- 
sition: 

The  grant  made  by  the  8up«rior  govern- 
ment of  tbe  department  by  a  title  legally  is- 
sued, with  thedate  aSth  January,  1842,  m  favor 
of  the  Indian  (Indigena),  Francisco  Solano, 
of  the  place  known  by  the  name  of  '  Suisun,' 
and  situated  in  the  jurisdiction  of  Sonoma,  in 
accordance  with  tbe  law  18lh  August.  1824. 
and  article  5  of  the  regulations  of  November, 
1828,  is  approved. 

Hall  of  the  committee,  in  the  City  of  Loe 
Angcloa.  September  2S,  1845. 

(Signed)  Fkancisco  db  la  Gubrra. 

(Signed)  Marceso  Bartkla." 

•'  Anoelos,  October  8d,  1846. 

In  session  of  this  day  the  proposition  of  the 
foregoing  report  was  approved  by  the  Most  Ex- 
cellent Departmental  Assembly,  ordering  the 
original  expedignUio\)e  returned  to  his  Excel- 
lency, the  Governor,  for  the  suitable  purposes. 

(Signed)  Pio  Pico,  President. 

(Signed)         Auocstin  Olono,  Secretary. 

On  the  same  day,  the  proper  copy  was 
issued  to  tbe  party  interested." 

The  tract  was  duly  surveyed,  the  boundaries 
fixed  and  the  grantee  put  in  judicial  pot«.<ic8sion, 
in  conformity  with  the  conditions  of  tbe  grant, 
and  which  possession  corresponded  wiUi  the 
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provisioDal  posseesion  previously  ceded  to  him 
in  1887. 

On  the  lOtli  of  May,  1843,  Solano  sold  and 
conveyed  the  premises  to  Mariano  Ouadalonpe 
Yidlejo,  in  full  property,  for  the  consideration 
of  one  thousand  Mexican  dollars;  and  on  the 
29th  May,  1850,  Vallejo  sold  and  conveyed  the 
same  to  A.  A.  Ritchie,  the  appellee,  for  the 
consideration  of  $50,000. 

No  question  is  made  as  to  the  genuineness  and 
good  faith  of  the  original  grant  to  the  Indian, 
Solano,  nor  but  that  it  was  made  by  the  com- 
petent authority  of  the  government  to  dispose 
of  the  public  lands. 

The  only  objections  taken  to  its  validity.and 
upon  which  it  is  denied  that  it  had  the  effect 
and  operation  to  separate  the  lands  granted 
from  the  public  domaia  are:  1.  That  Solano, 
being  an  Indian,  was  not  competent,  according 
to  the  laws  of  Mexico  concerning  the  disposi- 
tion of  the  public  lands  at  the  time  of  the 
frant,  to  take  and  hold  real  property;  and 
enoe,  that  the  grant  by  the  (}ovemor,  and  ap- 
proved by  the  Departmental  Assembly,  was  in- 
operative and  void;  and,  2.  That,  if  it  should 
be  held  that  Solano  was  competent  to  take  and 
hold  real  property,  still,  the  grant  is  void,  on 
the  ground  that  the  tract  known  by  the  name 
of  "  Suisun  "  belonged  to  the  mission  lands  in 
California,  which  the  public  authorities  of  ttiat 
department  had  no  power  to  grant. 

1.  In  answer  to  the  first  objection  we  are  re- 
ferred to  the  plan  of  Iguala,aclopted  by  the  rev- 
olutionary government  of  Mexico,  24th  of 
February,  1821,  a  short  time  previous  to  the 
subversion  of  the  Spanish  power  in  that  coun- 
try, in  which  it  declared  that  "  all  the  inhab- 
itants of  New  Spain,  without  distinction, 
whether  Europeans,  Africans  or  Indians,  are 
citizens  of  this  monarchy,  with  a  right  to  be 
employed  in  any  post  according  to  their  merit 
ana  virtues;"  and  that  "the  person  and  proper- 
ty of  every  citizen  will  he  respected  and  pro- 
tected by  the  government. "  We  are  also  refer- 
red to  the  Treaty  of  Cordova,24lh  August,  1821 , 
between  the  Spanish  viceroy  and  the  revolution- 
ary parly,  by  which  the  independence  of  the 
country  was  for  the  time  established ;  and  to  the 
Declaration  of  Independence  issued  28th  Sep- 
tember, 1»21,  all  re-afBrming  the  principles  of 
the  plan  of  Iguala. 

Two  decrees  of  the  first  Mexican  Congress  are 
also  referred  to;  one  adopted  24th  February, 
1832,  and  the  other  9th  April,  182». 

Tlie  first:  "  The  sovereign  Congress  declares 
the  equality  of  civil  rights  to  all  the  free  inhab- 
itants of  the  empire,  whatever  may  be  their 
origin  in  the  four  quarters  of  the  earth."  The 
othea  re-alfirms  the  three  guarantees  of  the  plan 
of  Iguala:  1.  Independence.  2.  The  Catholic 
religion;  and  8.  Union  of  all  Mexicans  of 
whatever  race. 

There  is,  also,  ::nother  Act  of  the  Mexican 
Congress  of  the  17th  September,  1822,  carrying 
into  practical  effect  this  fundamental  principle 
of  the  new  government,  as  follows:  "The 
sovereign  Mexican  constituent  Congress,  with 
a  view  to  give  due  effect  to  the  12th  Article  of 
the  plan  of  Iguala,  as  Imng  one  of  those  which 
form  the  social  basis  of  the  edifice  of  our  in- 
dependence, has  determined  to  decree  and  does 
decree, 

"Art.  1.  That  in  every  register  and  public 
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or  private  document,  on  entering  the  name  of 
citizens  of  this  empire,  classification  of  them 
with  regard  to  their  origin  shall  be  omitted. 

"Art.  2.  That  although  by  virtue  of  the  pre- 
ceding article,  there  shall  be  no  distinction  of 
class  on  the  parochial  lx>oks,  that  which  is  at 
present  observed  will  be  continued  in  the  regu- 
lations for  the  graduation  of  the  civil  and 
ecclesiastical  taxes,  until  these  shall  be  arranged 
in  some  other  method  more  just  and  proper." 

Inconsistency  with  this  fundamental  prin- 
ciple of  the  Mexican  governmeikt,  as  declared 
in  the  several  Acta  above  referred  to,  namely : 
the  citizenship  of  all  the  inliabitants,  without 
distinction  of  blood  or  race,  is  the  9th  article 
of  the  decree  of  18th  August,  1824,  on  coloni- 
zation, which  provides,  that  in  the  distribution 
of  the  lands,  Mexican  citizens  are  to  be  pre- 
ferred, and  between  them  no  distinction  shall 
be  made  except  such  only  as  is  due  to  special 
merit  and  services  rendered  to  the  country,  or 
in  equality  of  circumstances,  residence  in  the 
place  to  wliich  the  lands  to  he  distributed  are 
pertinent ;  and  the  16th  article  provides,  that 
"the  government,  conformably  to  the  prin- 
ciples established  in  this  law,  shall  proceed  to 
the  colonization  of  the  Territories  of  the  re- 
public." 

Upper  California,  in  which  the  lands  in 
question  are  situate,  was  one  of  these  Terri- 
tories. And  the  first  regulation  made  for  col- 
onizing the  territories,  which  was  21st  Novem- 
ber, 1828,  provided  "  that  the  governors  of  the 
Territories  are  authorized,  in  compliance  with 
the  laws  of  the  Qeneral  Congress  of  18th  Au- 
gust, 1834,  and  under  the  conditions  hereafter 
specified,  to  grant  the  vacant  lands  in  their 
respective  Territories  to  such  contractors 
{empretarioi),  families  or  single  persons,  whether 
Mexicans  or  foreigners,  who  may  ask  for  them 
for  the  purpose  of  cultivating  or  inhabiting 
them." 

The  Indian  race  having  participated  largely 
in  the  struggle  resulting  in  the  overthrow  of 
the  Spanish  power,  and  in  the  erection  of  an 
independent  government,  it  was  natural,  that 
in  laying  the  foundations  of  the  new  govern- 
ment, the  previous  political  and  social  distinc- 
tions in  favor  of  the  European  or  Spanish 
blood  should  be  abolished,  and  equality  of 
rights  and  privileges  established.  Hence  the 
article  to  this  effect  in  the  plan  of  Iguala,  and 
the  decree  of  the  first  Congress  dedaring  the 
equality  of  civil  rights,  whatever  may  be  their 
race  or  country.  These  solemn  declarations 
of  the  political  power  of  the  government  had 
the  effect,  necessarily,  to  invest  the  Indians 
with  the  privileges  of  citizenship  as  effect- 
ually as  had  the  Declaration  of  Independence 
of  the  United  States,  of  1776,  to  invest  hII 
those  persons  with  these  privileges  residine 
in  the  country  at  the  time,  and  who  adhered 
to  the  interests  of  the  colonies.  8  Pet.,  pp. 
99,  121. 

The  improvement  of  the  Indians,  under  the 
influence  of  tlie  missionary  establisliments  in 
New  Spain,  which  had  been  specially  encour- 
aged and  protected  by  the  mother  country, 
had,  doubtless,  qualified  them  in  a  measure  for 
the  enjoyment  of  the  benefits  of  the  new  insti- 
tutions. In  some  parts  of  the  country  very 
considerable  advancement  had  l)een  made  in 
civilizing  and  christianizing  tiie  race.    From 
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their  il«)rraded  condition,  however,  and  ienor- 
aooe  generally,  Ibe  privileges  extended  to  them 
in  the  administration  of  the  government  must 
have  been  limited;  and  they  still,  doubtless,  re- 
quired its  fostering  care  and  protection. 

But  as  a  race,  we  think  it  impossible  to  deny 
that,  under  the  Constitution  and  laws  of  the 
country,  no  distinction  was  made  as  to  the 
rights  of  citizenship,  and  the  privileges  belong- 
ing to  it,  between  this  and  the  European  or 
Spaoisb  blood.  Equality  between  them,  as  we 
have  seen,  lias  been  repeatedly  aflSrmed  in  the 
most  solemn  acts  of  the  government. 

Solaoo,  the  grantee  in  this  case,  was  a  civil- 
ized Indian,  was  a  principal  chief  of  his  race 
on  the  frontiers  of  California,  held  a  captain's 
commission  in  the  Mexican  army,  and  is 
•polcen  of  by  the  witnesses  as  a  brave  and 
meritorious  officer. 

Our  conclusion  is,  that  he  was  one  of  the 
citizens  of  the  Mexican  government  at  the  time 
of  the  grant  to  him,  and  that,  as  such,  he 
was  competent  to  take,  hold  and  convey  real 
property,  the  same  as  any  other  citizen  of  the 
Republic. 

2.  As  to  the  objection  that  the  tract  in  ques- 
tion belonged  to  the  mission  lands,  which  the 
public  authorities  in  California  had  no  power 
to  grant,  there  appears  to  l)e  no  foundation  for 
tlus  objection. 

As  early  as  17th  August,  1833,  the  Mexican 
Congress  decreed  that  "  the  government  will 
pnxxed  to  secularize  the  missions  of  Upper 
and  Lower  California;"  and  various  regula- 
tiooi  are  prescribed  for  carrying  this  policy 
into  effect. 

Again,  26th  November,  the  same  year,  it  is 
declared  that  "  the  government  is  empowered 
to  adopt  all  measures  which  shall  secure  the 
colonization  and  render  effective  the  seculari- 
zation of  the  missions  in  Upper  and  Lower 
Califomia,  being  authorized  to  use  in  the  most 
onnrenient  manner  the  pro])erty  devoted  to 
pious  uses,  in  the  said  Territories,  for  that  pur- 
po«e." 

Again,  by  a  decree  of  14th  April,  1834,  it  is 
declared  that  "  all  the  missions  of  the  Republic 
will  be  secularized." 

Under  these  laws,  the  authorities  empow- 
ered to  grant  the  public  lands  have  dealt 
with  these  mission  establishments  the  same 
aa  with  any  other  portions  of  the  public  do- 
main: the  clergy,  who  previously  had  the 
charge  and  control  of  them,  being  confined 
nmply  to  the  ecclesiastical  and  spiritual  direc- 
tiou  and  government  of  the  missions. 

We  could  refer,  had  we  time,  to  a  bmly  of 
authority  on  this  part  of  the  case,  in  addition 
to  tliat  above  mentioned;  but  we  deem  it  un- 
necessary, and  thall  close  by  affirming  the  de- 
cree of  the  Dutriel  Court 

It  is  conceded  that  the  lands  in  question  do 
not  belong  to  the  class  called  Pueblo  lands,  in 
respect  to  which  we  do  not  intend  to  express 
any  opinion,  either  as  to  the  power  of  the  au- 
thorities to  grant  or  the  Indians  to  convey. 

ifr.  JuMtiee  Campbell : 

I  concur  in  the  judgment  of  the  court  upon 
the  facts  disclosed  in  iTie  record. 

I  am  unable  to  find  evidence  to  show  that 
the  lands  in  dispute  were  attached  to  the  mis- 
iion  of  San  Francisco  Solano.  The  single 
See  17  How,  U,  8.,  Book  16. 


sentence  in  the  deposition  of  Vallejo,  "  that  in 
1835,  according  to  the  rules  of  secularization, 
the  grantee  had  acquired  the  rights  of  pawes- 
sion,'  is  too  vague,  and  includes  too  little  of  a 
reference  to  facts  to  rest  any_  argument  that  the 
grant  to  Solano  was  of  mission  lands,  contniry 
to  the  laws  of  Mexico.  I  therefore  am  not 
willing  to  pass  any  judgment  upon  the  subject 
of  the  mission  lands  of  California.  Nor  do  I 
consider  the  sufficiency  of  the  conveyance 
from  Solano  to  Vallejo  a  question  before  us. 
The  conveyance  of  Solano  Was  recognized  be- 
fore a  public  officer,  and  has  been  followed  by 
goasession'  For  the  purposes  of  this  ca.se  this 
I  sufficient.  This  wa<<  decided  in  Pereheman'g 
case,  7  Pet.,  51-98.  The  court sav  there,  that 
the  questions  upon  the  validity  of  ■ms»ne  con- 
veyances have  no  interest  to  the  United  States, 
and  they  cannot  bo  investigated  or  decided. 
Decree  of  The  Ditlriet  Court  affirmed. 

Clted-IT  How.,  fffii ;  18  How.,  SfiO,  S55 : 5  Wall..  4M; 
8  WoU..  3T5 ;  9  WaU.,  19 ;  4  Saw.,  638, 561,  flOi. 


J0HNCHAKLE3  FREMONT,  Appt. 
t. 
THE  UNITED  STATES 
(See  8.  C,  17  How.,  M2-476.) 

Mexican  land  daim — lam»  of  conquered  or  ceded 
territories— forfeittire  by  onamon — impomble 
eondilioru  cannot  forfeit  incUmdual  property. 

Mexican  land  claim. 

The  laws  of  these  territories,  un<1er  which  titles 
were  claimed,  were  never  treated  by  the  court  as 
foreicrn  laws,  to  t>e  decided  ns  a  question  of  faot. 
Thn  oniirt  is  bound  judicially  to  notice  them,  aa 
much  as  the  laws  of  a  state  of  the  Unlnn. 

Tho  power  of  the  Oovemor  of  California  to  make 
the  irrant  is  nnquestlnned. 

The  arrant  vested  in  the  trrantee  a  present  and  Im- 
mediate interest.  The  irrant,nfterrecitini;  that  the 
necessary  requirements  had  been  complied  with, 
proceeds  to  frmnt  the  tract,  declnrinir  the  same  by 
that  instrument  to  bo  the  irmntee's  property  In  fee, 
subject  to  the  approbation  of  the  Departmental 
Assembly  and  the  onndltlon^  annexerl  to  thn  vrant. 

The  conoideratinn,  patrintlo  services,  althoiiirh 
notamoney  consideration,  I«  the  acknowlode-ment 
of  a  Just  and  equitable  claim,  and  when  madn  nn 
that  consideration  the  title  In  equity  ought  to  be 
Arm  and  vnlld. 

The  objections  that  the  description  Is  so  vagrue 
and  uncortain  that  nothlnir  passed  by  the  irraot,  and 
that  the  grrantee  had  no  vested  Interest  until  th^ 
land  WOK  surveyed,  cannot  be  maintained.  As  be- 
tween the  irrantee  and  the  government,  he  had  a 
vested  Interest  in  the  quantity  of  land  mentioned 
in  the  arant. 

Such  a  grrant  for  a  certain  quantity  of  land  by  the 
(fovernment,  to  bo  afterward  surveyod  and  laid  olf 
within  a  certain  territory,  vesta  In  the  irmntco  a 

Present  and  Immediate  interest.  The  irononil  srift 
ecoineaa  particular  irlft  when  the  purvey  is  mii'lo. 

Asutwequentdeflnlteprantslfrned  by  tne  Govern- 
or, under  the  8  th  article  of  tho  Keirulatlnns  of 
1828,  Is  not  required  to  grlve  him  a  vested  interest, 
but  to  show  that  the  estate,  oonve.ved  by  the  orivt- 
nal  f^rant  upon  certain  conditions,  Is  no  lon^r  sub- 
ject to  them. 

The  omlssinn  to  take  possession,  to  have  the  land 
surveyed,  and  to  build  a  oouseon  it  within  the  time 
limited  in  the  condition,  subjects  the  land  to  be  de- 
nounced by  another,  but  the  conditions  do  not  de- 
clare the  land  forfeited  to  the  state  upon  the  failure 
of  the  grantee  to  perform  them. 

The  Oovemor  havinir  dispensed  with  the  plan  or 
sketch  of  boundaries  to  bo  presented  with  the  peti- 
tion aooordlnir  to  the  r«;ulations  forerrantlnir  lands, 
it  must  be  presumed  tiiat  the  power  he  exercised 
wa<<  lawful,  and  the  want  of  a  plan  did  not  Invali- 
date tho  arrant. 

The  land  belnar  a  wilderness,  bordered  by  danger- 
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OII8  neltrbbore,  the  disorders  of  the  times  made  it 
impossible  to  take  possession  and  obtain  a  survey, 
and  impractloable  to  obtain  the  approval  of  the  De- 
partmental Assembly. 

The  omission  or  innbility  of  the  public  authorl- 
tlos  to  perform  their  duty,  cannot,  upon  any  sound 
principle  of  law  or  equity,  forfeit  the  property  of 
the  individual  to  the  state. 

The  condition  which  prohibits  the  grantee  from 
selling  or  mortgaging  toe  property,  or  subjectingr 
it  to  taxes  or  incumbranoos,  &c.,  is  in  violation  of 
Mexican  laws,  and  could  not  be  legrally  annexed  to 
the  trrant.  But  if  valid  by  the  law  of  Mexico,  It  Is 
not  by  any  law  of  the  United  States,  to  which  pow- 
er the  country  was  subjected  at  the  time  of  the  pur- 
chare. 

That  the  subsequent  grantee  was  not  a  citizen  of 
Mexico,  Is  no  objection,  for  the  reason  last  stated. 

The  discovery  of  a  mine  on  the  land  did  not  de- 
stroy the  title. 

The  right  of  the  Mexican  irovernment  to  control 
the  survey  passed  to  the  United  States,  and  the  sur- 
vey must  now  be  made  under  their  authority. 

(Mr.  Justice  Daniel  did  not  sit  in  this  cause.) 
Argued  Feb.  19,  ii,  1855.  Decided  Mar.  10, 1866. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  Northern  District  of 
California. 

Oo  February  28, 1844.  Juan  B.  Aivaredo  made 
his  petition  in  writing  to  the  then  Governor  of 
California,  Don  Manuel  Michellorrena,  for  a 
grant  of  10  square  leagues  of  land  therein  de- 
scribed. 

After  various  oflScial  proceedings,  the  Govern- 
or entered  a  decree  directing  the  title  to  issue, 
with  certain  conditions  subsequent, named  there- 
in. Some  of  these  conditions  were  ndt  strictly 
complied  with,  on  account,  as  it  is  alleged,  of 
the  hostility  of  the  Indians  and  certain  civil  dis- 
orders. 

On  Feb.  10. 1^7,  said  Alvarado  sold  and  con- 
veyed the  land  by  deed,  duly  executed,  to  Fre- 
mont, the  present  claimant. 

The  documents  on  which  the  claim  is  Iiased 
are  as  follows: 

1.  A  petition  by  Juan  B.  Alvarado  to  the 
Governor,  dated  February  28, 1844,  soliciting  the 
Governor,  according  to  the  colonization  laws,  to 
grant  to  Alvarado  ten  sitio»  de  ganado  mayor, 
north  of  the  River  San  Joaquin,  within  the  lim- 
its of  the  Snow  Mountain,  in  the  same  direction, 
the  River  Chanchillas  on  the  east,  that  of  the 
Merced  on  the  west,  and  the  before-mentioned 
San  Joaquin. 

8.  Direction  by  Governor  Michellorrena,  for 
the  Secretary  of  State  to  report,  and  that  he  may 
require  such  other  reports  as  he  may  deem  ex- 
pedient.   Dated  February  27,  1844. 

8.  Order  by  Manuel  Jimcno,  Secretary,  refer- 
ring the  petition  to  the  Srst  alcalde  of  Man  Jose, 
to  report  thereon. 

4.  Report  by  Antonio  M.  Pico,  of  San  .lose, 
to  the  Secretary  of  State,  dated  Feb.  29, 1844, 
that  the  land  solicited  in  the  petition  of  Alvara- 
do is  entirely  vacant;  that  it  does  not  belong  to 
any  individual  or  town  or  corporation,  and  that 
he  believes  for  these  reasons  as  well  as  that  the 
petitioner  being  meritorious  for  his  patriotic 
services  and  commendable  circumstances;  there 
is  no  impediment  to  granting  him  the  said  land 
in  fee. 

6.  Report  by  Manuel  Jimeno,  Secretary  to  the 
Governor,  dated  Feb.  29,  1844,  that  it  is  as- 
certained that  the  land  may  be  granted  to  the 
petitioner,  who  may  be  favorably  considered  for 
the  services  which  he  has  rendered  to  the  De- 
partment. 


6.  Order  of  Governor  Michellorrena,  dated 
Feb.  29,  1844,  that  the  title  be  issued,  express- 
ing that  the  petitioner  is  meritorious  for  patriot- 
ic services,  and  consequently  worthy  of  prefer- 
ence. 

7.  The  following  : 

MoNTBiiBT,  29th  February,  1844. 

Having  considered  the  petition  which  is  the 
beginning  of  this  record  of  proceeding  (txpedi- 
ente),  the  preceding  reports  and  the  patriotic 
services  of  the  petitioner,  with  everything  wor- 
th; of  consideration  in  the  premises,  in  confor- 
mity with  the  laws  and  regulations  upon  the 
subject,  I  declare  Don  Juan  Babtista  Alvarado 
the  owner  in  fee  of  the  tract  of  land  known  by 
the  name  of  the  "Mariposas"  within  the  bound- 
aries of  the  Snow  Mountain  (Sierra  Nevada), 
tlie  rivers  called  the  Chanchillas,  the  Merced, 
and  the  San  Joaquin.  Let  the  proper  patent 
be  issued,  let  it  be  registered  in  the  respective 
book,  and  let  this  record  of  proceedings  be 
transmitted  to  the  most  excellent,  the  Depart- 
mental Assembly,  for  its  approval. 

(Signed)  Makckl  Michkltorukna. 

Manuel  Micheltorrena,  Brigadier-General  of 
the  Mexican  army,  Adjutant-Gleneral  of  the  staff 
of  the  same,  Governor  and  Commander-General 
and  Inspector  of  the  Department  nf  California: 

Whereas,  Don  Juan  B.  Alvarado,  Colonel  of 
the  Auxiliary  Militia  of  this  Department,  is  wor- 
thy for  his  patriotic  services  to  be  preferred  ia 
his  pretension  for  his  personal  benefit,  and  for 
that  of  his  family,  for  the  tract  of  land  known 
by  the  name  of  the  "Mariposns"  to  the  extent  of 
ten  square  leagues  (■■»t(i'os  de  ganado  maj/or") 
within  the  limits  of  the  Snow  Mountain  (Sier- 
ra Nevada),  and  the  rivers  known  by  the  name 
of  the  Chanchillas,  of  the  Mercecf,  and  San 
Joaquin;  the  necessary  requirements  according 
to  the  laws  and  regulations  having  been  pre- 
viously complied  with,  by  virtue  of  the  author- 
ity in  me  vested  in  the  name  of  the  Mexican  na- 
tion, I  have  granted  to  him  the  aforesaid  tract 
of  land,  declaring  the  same,  by  these  presents, 
his  property  in  fee,  subject  to  the  approbation 
of  the  most  excellent  the  Department  Asbembly 
and  to  the  following  conditions  : 

1st.  He  shall  not  sell,  alienate  nor  mortgage 
the  same,  nor  subject  it  to  taxes,  entail,  or  any 
other  incumbrance. 

2d.  He  may  inclose  it  without  obstructing  t  he 
crossings,  the  roads,  or  the  right  of  way.  He 
shall  enjoy  the  same  freely  and  without  hin- 
drance,destin!ng  it  to  such  use  or  cultivation  as 
it  may  most  suit  him ;  but  he  shall  biiilda  house 
within  one  year,  and  it  shall  be  inhabited. 

8d.  He  shall  solicit  from  the  proper  magis- 
trate juidicial  possession  of  the  same  by  virtac 
of  this  patent,  by  which  the  boundaries  shall 
be  marked  out,  on  the  limits  of  which  he  (the 
grantee)  shall  place  proper  landmarks. 

4th.  The  tract  of  land  granted  is  ten  square 
leagues  (ten  Htios  de  ganado  mayor),  as  afore- 
mentioned. The  magistrate  who  may  give  the 
possession  shall  cause  the  same  to  be  surveyed 
according  to  the  ordinance,  the  surplus  remain- 
lug  to  the  nation  for  the  proper  purposes. 

5th.  Should  he  violate  these  conditions  be 
will  lose  his  right  to  the  land,  and  it  will  be  sub- 
ject to  he  denounced  (petitioned  for)  by  another. 

Therefore,  I  command  that  these  presents, be- 
ing held  firm  and  binding,  and  that  the  same 
sluul  be  registered  in  the  proper  book,  and  de- 
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livered  to  the  party  interested  for  his  security 
nod  other  purposes. 

Qiven   in  Monterey  this  29th  day  of  the 
month  of  February,  in  the  year  1844. 
(Signed)  Man'l  Micheltorhena. 

(Countersigned)  Manurl  Jimeno, 

Secretary. 
This  patent  is  registered  in  the  proper  liook, 
on  the  reverse  of  folio  6. 
OBigned)  Jimeno. 

On  December  27,  1852,  the  Board  of  Commis- 
siouera,  acting  under  Act  of  1851,  signed  their 
final  decree  confirming  the  cluim  to  the  extent 
of  ten  square  leagues,  as  described  in  the  grant 
and  map  filed  in  the  office  of  the  Hurveyor-Qen- 
era!. 

On  December  7.  1858,  the  District  Court  de- 
creed that  the  decision  of  the  Ommissioners  be 
rerersed,  and  that  the  claim  be  held  invalid  and 
rejected;  whereupon  the  claimant  appealed  to 
this  court. 

Memn.  Crittendon.  W.  C.  Jone««  Oeo. 
H.  Bibb,  and  R.  A.  Loekwood,  for  the  ap- 
pellant : 

A  proceeding  in  the  nature  of  an  appeal  does 
not  lie  to  the  District  Court  from  a  tribunal  com- 
posed like  the  land  commission  in  California. 
This  on  the  general  principles  of  jurisprudence 
and  because  it  is  forbidden  by  the  Constitution 
of  the  United  States. 

Ameriean In*.  Co.  v.  Canter.  1  Pet.,  511;  Ben- 
ner,  v.  Pinter,  9  How.,  285;  CT.  S.  v.  Ferreira, 
13  How.,  40;  R.  1.  v.  Mass.,  12  Pet.,  719; 
Kempe't  LessM  v.  Kennedy,  5  Cr.  173;  Eic  parte 
WaOdm,  3  Pet.,  208;  Story's  Cons,  sees.  1621, 
1626.  1640. 

Tlie  case  is  here  for  the  correction  of  the  er- 
ror of  the  District  Court  in  not  dismissing  the 
appeal. 

i(.  How. ,  849,  571 ;  1 1  How. ,  459 ;  3  Dall. ,  683 ; 
16  How..  105:  10  Pet.,  449. 

The  title  granted  in  this  case  was  final,  and  no 
further  title  was  to  issue  from  the  government. 
Herein  it  differs  from  most  of  the  Louisiana  and 
Florida  grants,  which  contemplated  the  issue 
of  a  further  title  after  the  location. 
8  How.,  803,314. 

The  quantity  is  specifically  ascertained  by  the 
grant,  and  that  alone  is  sutncient  without  any 
precise  local  boundaries,  and  confers  the  right 
10  select  the  specified  quantity  within  the  limits 
prescribed  by  the  grant. 

8  Ho  w.  ,8»4. 289 ;  9  How. ,  864 : 1  Clarke's  Land 
Laws,  201,  883;  2  Clarke's  Lund  Laws,  197 ;7 
Stat.  atL.,  378.394.  899. 

This  being  a  full  title,  severed  the  ten  leagues 
from  the  public  domain  without  any  survey. 
'    8  Pet.,  467. 

Especially  as  the  land  was  infested  by  savages. 
10  Pet.,  804;  8  Pet.,  479. 
The  right  of  the  grantee  to  elect  where  he 
would  locate  the  ten  leagues  within  the  speci- 
fied limits,  is  clearly  proved.    Such  a  right  has 
been  recognized  by  Congress  and  by  this  court 
2  Stat,  at  L.,  865,  875;  8  How.,  812,  884;  10 
Pet,  824. 

There  is  no  time  limited  for  making  the  sur- 
vey or  obtaining  judicial  possession.  Even  a 
mere  concession  in  Louisiana  or  Florida  did  not 
require  a  surrey  t>efore  the  change  of  govern- 
ment. 

U.  S.  ▼.  Perdteman,  7  Pet.,  54;  P".  5.  v. 
SOiMld,  10  Pet,  320;  6  Pub.  Laws,  706. 
See  17  How. 


The  fact  that  the  land  contains  minerals  does 
not  affect  the  question  of  title  to  the  land,  the 
right  to  the  minerals  l>eing  a  distinct  question 
between  the  owner  of  the  land  and  the  sover- 
eign, to  be  determined  by  law. 

'The  conditions  annexed  to  the  grant  are  all 
subsequent,  and  there  could  be  no  forJFeiture 
for  breach  till  judicially  decreed.  The  title 
vested  without  performance,  subject  to  be  de- 
vested. ^ 

8  Pet.,  440;  12  pet.,  476;  14  Pet,  848;  1  Cai. 
416-426;  10  Barr.,  857. 

The  foliuwmg  are  examples  of  grants  and 
concessions  confirmed  where  there  bad  been  no 
location  or  survey,  though  more  indefinite  than 
the  grants  in  this  case  as  to  locality  : 

8  Pub.  Laws,  715,  No.  4;  738.  No.  18  ;  796, 
No.  88;  400,  No.  158;  8  Pub.  Laws,  part  2, 155, 
No.  834. 

The  Acts  and  deeds  above  recited  of  the 
Mexican  authorities  vested  a  legal,  valid  title, 
independent  of  the  approbation  of  the  De- 
partmental Assembly. 

The  condition  is  not  warranted  by  the  law, 
and  hence  was  not  obligatory.  ,  The  provision 
contained  in  section  2  of  the  Regulations  of 
1828  refers  only  to  grants  to  empresarios,  for 
colonization. 

Non-performance  of  the  condition  did  not 
make  the  grant  void,  but  only  opened  the  land 
to  denouncement,  i.  «.,  to  an  information  by  a 
third  person,  who,  finding  the  land  vacant, 
might  winh  to  possess  it.  and  on  which  a  judi- 
cial inquiry  would  be  had. 

Due  diligence  was  used  both  by  Alvarado 
and  Fremont  to  fulfill  the  condition. 

If  the  grant  had  been  defeasible  under  the 
former  government,  through  the  dissent  to  it  of 
the  Assembly  and  of  the  supreme  government, 
that  mode  of  defeasance  is  now  cut  off,  by  the 
nonexistence  of  the  Assembly;  and  if  formerly 
defeasible  by  denouncement  for  nonperform- 
ancc  of  the  condition,  that  also  is  cut  off  by  the 
terms  of  the  treaty  of  purchase. 

There  was  no  law  or  regulation  in  force,  that 
required  the  concession  to  be  approved  by  the 
Departmental  Assembly. 

'This  grant  was  in  consideration  of  public 
services,  and  not  subject  to  any  condition. 

ir.  8.  V.  Arredondo's  case,  6  Pet.,  716,  and 
authorities  cited ;  Menardy.  Matiey,^  How., 293 ; 
Jones'  Senate  doc.  18,  2d  Sess.,  Slst  Cong.,  pp. 
4.  26;  2  Febrero  Mexieano,  190, 191.  sees.  19-21; 
Gamboa's  Mining  Ordinances  of  New  Spain, 
Index  Subl.  Voce,  and  Vol.  L,  29;  Vol.  II., 76; 
lb. ,  108.  et  teq. ;  opinion  of  the  Commission  in 
case  of  Cervantes,  rec.  of  that  case,  pp.  88,  89, 
and  authorities  cited ;  case  of  Qareia  v.  Bon, 
cited  in  opinion  of  Com.  Hall  Rec.,  pp.  28, 29, 
I  Conejo,  diceionario  derecho  real. 

Olenny.  U.  8.,  18  How.,  250;  De  Vilemonte's 
case,  18  How.,  266;  Boisdore's  case,  II  How., 
115;  Sibbald's  case,  12  Pet.,  488;  Cases  of  Tac- 
ubaya.  1  Observador  Judicial.  7;  Instructions 
to  Micheltorrena.  print  ed.  in  supplemental 
brief. 

The  Act  of  Congress  does  not  impose  the 
question  of  location  and  boundaries  on  either 
the  commission  or  the  courts;  thus  differing 
from  the  Acts  which  opened  the  federal  courts 
to  the  adjudication  of  claims  in  Florida,  Mis- 
souri, and  Louisiana. 

1  Curtis,   Com.,  448,  449;  10  Pet,  884,  886 
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18  Pet..  188:  15  Pet.  182;  16  Pet..  168-166; 
CoDR.  Globe,  2d  Sess..  31st  Cong.,  p  876. 
(Owin's  Rem.):  Appendix  iolb.,  pp.  56. 68;  lb., 
p.  184;  Capt.  Halleck'sRep.,  Sen.  Doc.,  1st  seas. 
8l8t  Cong..  No.  18. 

Mr.  C  Cashing,  Att'y-Gen.,  for  the  appel- 
lee. 

Mr.  Chief  JvMice  Taney  delivered  the  opin- 
ion of  tbecoutt: 
The  court  have  considered  this  case  with  much 
attention.  It  is  not  only  important  t>>  the 
claimant  and  the  public,  but  it  is  understood 
that  many  claims  to  land  in  California  depend 
upon  the  same  principles,  and  will,  in  effect, 
be  decided  by  the  jud^ent  of  the  court  in  this 
case. 

A  preliminary  question  has  been  raised  as  to 
the  jurisdiction  of  'the  District  Court  from 
which  the  appeal  has  been  taken ;  but  the  same 
question  has  been  already  examined  and  decided 
in  the  case  of  The  United  States  v.  JUtehie,  and 
it  is  unnecessary  to  discuss  it  further.  We 
think  it  very  clear  that  the  District  Court  had 
jurisdiction,  and  proceed  to  examine  the  valid- 
ity of  the  claim  upon  this  appeal. 

The  8th  section  of  the  Act  of  March  8,  1861, 
"  to  ascertain  and  settle  the  private  land  claims 
in  the  State  of  California."  directs,  "  that  each 
and  every  person  claiming  lands  in  California, 
by  virtue  of  any  right  or  title  derived  from  the 
Spanish  or  Mexican  government,  shall  present 
the  same  to  the  Commissioners  (to  be  appointed 
under  that  Act),  when  sitting  as  a  Board,  to- 
gether with  such  documentary  evidence  and 
testimony  of  witnesses  as  the  said  claimant 
relies  upon  in  support  of  such  claims;  and  it 
shall  be  the  duty  of  the  Commissioners,  when 
the  case  is  ready  for  hearing,  to  proceed  prompt- 
ly to  examine  the  same  upon  such  evidence, 
and  upon  the  evidence  produced  in  behalf  of 
the  United  States,  and  to  decide  upon  the  va- 
lidity of  the  said  claim,  and  within  thirty  days 
after  such  decision  is  rendered,  to  certify  the 
same,  with  the  reasons  on  which  it  is  founded, 
to  the  District  Attorney  of  the  United  States  in 
and  for  the  district  in  which  such  decision  shall 
be  rendered." 

And  the  11th  section  provide8,that  the  Com- 
missioners therein  provided  for,  and  the  District 
and  Supreme  Court,  in  deciding  on  any  claim 
brought  before  them  under  the  provisions  of 
that  Act  shall  be  governed  by  the  Treaty  of 
Guadaloupe  Hidalgo,  the  law  of  nations,  the 
laws,  usages  and  customs  of  the  government 
from  which  the  claim  is  derived,  the  principles 
of  equity,  and  the  decisions  of  the  Supreme 
Court  of  the  United  States,  as  far  as  they  arc 
applicable. 

The  decisions  of  the  Supreme  Court  men- 
tioned in  this  section  evidently  refer  to  decisions 
heretofore  given  in  relation  to  titles  in  Louisi- 
ana and  Florida,  which  were  derived  from  the 
French  or  Spanish  authorities,  previous  to  the 
cession  to  the  United  States.  And  as  these  de- 
cisions must  govern  the  case  under  considera- 
tion, as  far  as  they  are  applicable,  it  is  proper 
to  state  the  principles  upon  which  they  were 
made,  before  we  proceed  to  examine  it.  In 
doing  this,  however,  we  do  not  propose  to  refer 
separately  to  each  of  the  numerous  decisions 
which  may  be  found  in  the  reports;  nor  is  it 
necessary.    They  will  be  found  to  have  been 


uniformly  decided  upon  certain  fixed  principles 
of  law,  applicable  to  those  grants,  which  can- 
not always  be  applied  with  justice  and  equity 
to  a  case  like  the  one  before  us.  The  laws 
of  Congress,  giving  the  jurisdiction,  were  dif- 
ferent in  one  respect,  and  the  condition  of  the 
countries,  as  well  as  the  laws  and  usages  of 
the  nation  making  the  grants,  were  also  dif- 
ferent. 

It  will  be  seen  from  the  quotation  we  have 
made,  that  the  8th  section  embraces  not  only 
inchoate  or  equitable  titles,  but  legal  titles  also; 
and  requires  them  all  to  undergo  examination 
and  to  be  passed  upon  by  the  court.  The  ob- 
ject of  this  provision  appears  to  be  to  place  the 
titles  to  land  in  California  upon  a  stable  foun- 
dation, and  to  give  the  parties  who  possess 
them  an  opportunity  of  placing  them  on  the 
records  of  the  country,  in  a  manner  and  form 
that  will  prevent  future  controversy. 

In  this  respect  it  differs  from  the  Act  of  1834. 
under  which  the  claims  in  Louisiana  and  Flori- 
da were  decided.  The  jurisdiction  of  the 
court  in  these  cases  was  confined  to  inchoate 
equitable  titles,  which  required  some  other  act 
of  the  government  to  vest  in  the  party  the  legal 
title  or  full  ownership.  If  he  claimed  to  have 
obtained  from  either  of  the  former  governments 
a  full  and  perfect  title,  he  was  left  to  assert  it 
in  the  ordinary  forms  of  law  upon  the  docu- 
ments under  which  be  claimeKi.  The  court 
had  no  power  to  sanction  or  confirm  it  when 
proceeding  under  the  Act  of  1824.  or  the  sub- 
sequent laws  extending  its  provisions. 

And  the  language  of  the  court,  in  passing 
judgment  upon  the  claims  in  Louisiana  or 
Florida,  must  always  be  understood  as  apply- 
ing to  cases  in  which  the  government  still  lipid 
the  ownership  of  the  land,  and  where  the  right 
of  the  party  to  demand  a  conveyance,  upon 
principles  of  equity  and  good  faith,  must  be 
shown  by  him  before  he  could  claim  it  from 
the  United  States. 

The  mode  and  form  of  granting  lands  in 
these  provinces,  and  the  character  and  stability 
of  the  provincial  governments,  must  also  tie 
considered  before  we  can  determine  how  far 
the  principles  established  in  the  decisions  of 
those  cases  are  applicable  to  the  grants  by  the 
Mexican  authorities,  after  the  country  was  sep- 
arated from  Spain. 

Grants  of  land  in  Louisiana  and  Florida  were 
usually  made  in  the  following  manner:  the 
party  who  desired  to  form  a  settlement  upon 
any  unoccupied  land  presented  his  petition  to 
the  officer  who  had  authority  to  grant,  stating 
the  quantity  of  land  he  acsinxl,  the  place 
where  it  was  situated,  and  the  purposes  to 
which  it  was  to  be  applied.  Upon  the  receipt 
of  the  petition,  the  Governor,  or  other  oflJcer 
who  had  the  power  to  grant,  issued  what  is 
usually  called  a  concession  to  the  party,  author- 
izing him  to  have  the  land  surveyed  br  the  of- 
ficial surveyor  of  the  province.  And  it  was 
the  duty  of  this  officer  to  ascertain  whether 
the  land  asked  for  was  vacant,  or  the  grant  of 
it  would  prejudice  the  rights  of  other  parties: 
and  if  the  surveyor  found  it  to  be  vacant,  and 
that  the  grant  would  not  interfere  with  the 
rights  of  others,  he  returned  a  plat,  or  figura- 
tive plan,  as  it  was  called,  and  the  party  there- 
upon received  a  grant  in  absolute  ownership. 

These  grants  were  almost  uniformly  made 
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upon  condition  of  settlement,  or  some  other 
improreraent.  by  wliich  the  interest  of  the  col- 
ony, it  was  supposed,  would  be  promoted.  But 
QDtil  the  survey  was  made,  no  interest,  lethal  or 
equitable,  paned  in  the  land.  The  original 
concession  granted  on  his  petition  was  a  naked 
authority  or  permission,  and  nothing  more. 
But  when  he  had  incurred  the  expense  and 
trouble  of  the  survey,  under  the  assurances 
contained  in  the  concession,  he  had  a  just  and 
equilable  claim  to  the  land  thus  marked  out  by 
lines,  subject  to  the  conditions  upon  which  he 
had  originally  asked  for  the  grant.  But  the 
examination  of  the  surveyor,  the  actual  survey, 
and  the  return  of  the  plat,  were  conditions  pre- 
cedent, and  he  had  no  equity  against  the  gov- 
eromeat.  and  no  just  claim  to  a  grant  until 
they  were  performed ;  for  he  had  paid  nothing, 
and  done  nothing,  which  gave  him  a  claim  upon 
the  conscience  and  good  faith  of  the  govern- 
ment. There  were  some  cases.  Indeed,  in  which 
they  were  absolute  grants  of  title  with  condi- 
tions subsequent  annexed  to  them.  The  case  of 
Arredondo,  reported  in  8  Pet.,  and  of  which 
we  shall  speak  hereafter,  was  one  of  this  de- 
scription. But  the  great  mass  of  cases  which 
come  Iwfore  this  court,  and  which  have  l)een 
supposed  to  bear  on  this  case,  were  of  the 
ebaracier  above  mentioned. 

It  necessarily  happened,  from  this  mode  of 
granting,  that  many  concessions  were  obtained 
which  the  parties  never  afterwards  acted  on. 
A  person  who  had  contemplated  a  settlement, 
or  planting  a  colony,  or  making  some  other 
improvement  in  a  particular  place,  sometimes 
changed  his  mind,  or  found  some  other  situa- 
tion more  suitable,  or  found  himself  unable  to 
comply  with  the  conditions  which,  in  his  pe- 
tition, he  bad  proposed  to  perform. 

But  these  concessions  or  permissions  were 
never  recalled,  and  remained  in  the  possession 
of  the  party,  although  he  had  abandoned  all 
thoughts  of  acting  upon  them.  And  when  the 
United  Btates  obtained  the  sovereignty  of  these 
countries,  and  the  energy,  enterprise  and  in- 
dustry of  our  citizens  were  rapidly  filling  it, 
and  lands  which  were  of  no  value  under  the 
Spanish  government  would  be  ample  fortunes 
under  the  United  States,  many  persons,  who 
for  years  had  held  these  concessions  without 
attempting  to  avail  themselves  of  the  authority 
they  gave  him,  came  forward  and  claimed  the 
ngfat  to  do  so  under  the  government  of  the 
Union. 

A  few  cases,  which  appear  to  have  been  re- 
lied on  in  the  argument  in  behalf  of  the  United 
Slates,  will  show  the  character  of  most  of  them 
and  the  principles  upon  which  they  were  de- 
cided in  this  court.  In  the  case  of  Boitdori, 
11  How.,  94,  he  had  obtained  the  authority  or 
concession  on  which  he  relied  in  the  year  1788, 
Uu  had  never  caused  s  survey  to  be  made  dur- 
ing the  existence  of  the  jjpanish  government, 
sittiuugh  twenty  years  had  elapsed  before  its 
ceasion  to  this  country.  Nor  was  any  step 
taken  by  him  to  obtain  a  title  from  the  United 
^les,  uor  any  claim  legally  brought  forward, 
for  seventeen  years  after  the  territory  had  been 
ceded  to  the  United  States.  And  nothing  like 
any  serious  attempt  had  been  made  to  lulflll 
the  conditions  upon  which  he  had  obtained  the 
cuooeasiou. 

So,  too,  in  the  case  of  Oienn  ▼.  U.  8.,  18 
BwlTHow, 


How. ,  S50  (usually  called  The  Ohtmorgan  case), 
the  grant  was  obtained  in  1796,  and  no  posses- 
sion taken,  and  no  survey  had,  nor  any  of  the 
stipulations  into  which  be  had  entered  complied 
with,  while  the  Spanish  government  lasted. 
Nor,  indeed,  was  any  claim  made  to  it  for  sev- 
eral years  after  the  cession  to  the  United  States: 
nor  until  the  country  in  which  it  was  situated 
was  filling  up  with  an  industrious  population 
and  the  land  becoming  of  great  value. 

So,  again,  in  the  case  of  De  ViUemont  v.  IT.  8. , 
18  How.,  266,  the  concession  or  authority  was 
made  in  1893,  and  there  was  an  express  pro- 
vision in  the  concession,  that  unless  the  estab- 
lishment he  proposed  in  his  petition  was  made 
on  the  land  in  three  years,  the  concession 
should  be  null.  Yet  he  did  nothing  during  the 
continuance  of  the  Spanish  government,  al- 
though it  lasted  eight  years  afterwards:  and  the 
excuse  from  Indian  hostility  could  hardly  avail 
him,  because  no  difficulty  of  that  kind  is  sug- 
gested in  his  petition ;  and  from  the  character 
of  the  improvements  he  promised  to  make,  it 
would  seem  that  one  of  the  objects  of  this  large 
grant  was  to  form  an  establishment  which 
would  be  useful  in  repelling  Indian  hostilities 
from  the  neighboring  Spanish  settlements. 

This  brief  statement  of  the  facts  in  these 
cases,  shows  that  the  parties  had  acquired  no 
right,  le^  or  equitable,  to  these  lands  under 
the  Spanish  government.  The  instruments  un- 
der which  they  claimed  were  evidently  not  in- 
tended as  donations  of  the  land,  as  a  matter 
of  favor  to  the  individual,  or  as  a  reward  of 
services  rendered  to  the  public.  They  were 
intended  to  promote  the  settlement  of  the  ter- 
ritories, and  to  advance  its  prosperity.  But  up 
to  the  time  when  Spain  ceded  them,  the  parties 
bad  done  nothing  to  accomplish  the  object,  or 
to  carry  out  the  policy  of  the  government. 
They  had  evidently  no  claim,  therefore,  upon 
the  justice  or  conscience  of  the  Spanish  gov- 
ernment. It  had  not  granted  them  the  land, 
and  they  had  done  nothing  which  in  equity 
bound  that  government  to  make  them  a  title. 
And  when  Spain  ceded  the  territories  to  the 
United  States,  it  held  these  lands  as  public  do 
main  as  fully  and  amply  as  if  those  conces- 
sions or  authorities  bad  never  been  given;  and 
the  United  States  received  the  title  in  the  same 
full  and  ample  manner — neither  the  legal  nor 
equitable  right  to  them,  as  public  domain,  had 
been  impaired  by  any  act  of  the  Spanish  au- 
thority— nor  had  any  right  been  conveyed  to 
to  or  vested  in  the  claimants. 

It  is  proper  to  remark,  that  the  laws  of  these 
territories,  under  which  titles  were  claimed, 
were  never  treated  by  the  court  as  foreign 
laws  to  be  decided  as  a  question  of  fact.  It 
was  always  held  that  the  court  was  bound  ju- 
dicially to  notice  them,  as  much  so  as  the  laws  of 
a  state  of  the  Union.  In  doing  this,  however,  it 
was  undoubtedly  often  necessary  to  inquire  into 
official  customs  and  forms  and  usages.  I'hey  con- 
stitute what  may  t>e  called  the  common  or  un- 
written law  of  every  civili7«d  country.  And 
when  there  are  no  published  reports  of  judicial 
decisions  which  show  the  received  construction 
of  a  statute,  and  the  powers  exercised  under  it 
by  the  tribunals  or  officers  of  the  government, 
it  is  often  necessary  to  seek  information  from 
other  authentic  sources — such  as  the  records  of 
official  acts— And  the  practice  of  the  different 
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tribunala  and  public  autttorities.  And  it  may 
sometimes  be  necessary  to  seek  information 
from  individuals  whose  official  position  or  pur- 
suits have  given  them  opportunities  of  acquiring 
knowledge.  But  it  has  always  been  held  that 
it  is  for  the  court  to  decide  whial  weight  is  to  be 
giv'en  to  information  obtained  from  any  of  theae 
sources.  It  exercises  the  same  discretion  and 
power  in  this  respect  which  it  exercises  when 
It  refers  to  the  different  reported  decisions  of 
state  courts,  and  compares  theih  together,  io 
order  to  make  up  an  opinion  as  to  the  unwritten 
law  of  the  state,  or  Uie  construction  given  to 
one  of  its  statutes. 

With  these  principles  which  have  been  ad- 
judicated by  this  court  to  guide  us,  we  proceed 
to  examine  the  validity  of  the  grant  to  Alva- 
rado,  which  is  now  in  controversy. 

Tliere  can  be  no  question  as  to  the  power  of 
the  Govemorof  California  to  make  the  grant. 
And  it  appears  to  have  been  made  according  to 
the  regular  forms  and  usages  of  the  Mexican 
law.  It  has  conditions  aliased  to  it;  but  these 
are  conditions  sut>sequent.  And  the  first  point 
to  be  decided  is,  whether  the  grant  vested  in 
Alvarado  anv  present  and  immediate  interest: 
and  if  it  dia.  then  second,  whether  anything 
done  or  omitted  to  be  done  by  him  during  the 
existence  of  the  Mexican  government  in  Cali- 
fornia, forfeited  the  interest  he  had  acquired 
and  revested  It  in  the  government.  For  if,  at 
the  time  the  sovereignty  of  the  country  passed 
to  the  United  Stales,  any  interest,  legal  or 
equitable,  remained  vested  in  Alvarado  or  his 
assigns,  the  United  States  are  bound  in  good 
faith  to  uphold  and  protect  it. 

Now,  the  grant  in  question  is  not  like  the 
Louisiana  and  Florida  concessions — a  mere  per- 
mission to  make  a  survey  in  a  particular  place, 
and  return  a  plat  of  the  land  he  desires,  with 
a  promise  from  the  government  that  he  shall 
have  a  title  to  it  when  these  things  are  done. 
But  the  grant,  after  reciting  that  Alvarado  was 
worthy  for  his  patriotic  services  to  be  preferred 
in  his  pretension  for  his  personal  benefit,  and 
that  of  his  family,  for  the  tract  of  land  known 
by  the  name  of  jfariposas,  to  the  extent  of  ten 
square  leagues,  within  certain  limits  mentioned 
in  the  grant;  and  that  the  necessary  require- 
ments, according  to  the  provisions  of  the  laws 
and  regulations,  had  been  previously  complied 
with,  proceeds,  in  the  name  of  the  Mexican 
nation,  to  grant  him  the  aforesaid  tract,  declar- 
ing thesame,by  that  instrument  to  be  his  proper- 
ty in  fee,  subject  to  the  approbation  of  the.  De- 
partmental Assembly,  and  the  conditions  an- 
nexed to  the  grant. 

The  words  of  the  grant  are  positive  and 
plain.  They  purport  to  convey  to  him  a  pres- 
ent and  immediate  interest.  And  the  grant 
was  not  made  merely  to  carry  out  Uie  coloni- 
zation policy  of  the  government,  but  in  consid- 
eration of  the  previous  public  aud  patriotic 
services  of  the  graulee.  This  inducement  is 
carefully  put  forth  in  the  title  papers.  And 
although  this  cannot  be  regarded  as  a  money 
consideration,  making  the  transaction  a  pur- 
chase from  the  government,  yet  it  is  the  ac- 
knowledgment of  a  just  and  equitable  claim; 
and  when  the  grant  was  made  on  that  consid- 
eration, the  title  in  a  court  of  equity  ought  to 
be  as  firm  and  valid  as  if  it  had  been  pur- 
chased with  money  on  the  same  condition*, 
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It  is  argued  that  the  description  is  so  vague 
and  uncertain  that  nothing  passed  by  the  grant; 
and  that  he  had  no  vested  interest  unul  the 
land  was  surveyed,  and  the  part  intended  to  be 
granted  severed  by  lines  or  known  boundaries 
from  the  public  domain.  But  this  objection 
cannot  be  maintained.  It  is  true,  that  if  any 
other  person  within  the  limits  where  the  quan- 
tity granted  to  Alvarado  was  to  be  located,  had 
afterwards  obtained  a  grant  from  the  govern- 
ment by  specific  boundaries,  before  Alvarado 
had  made  his  survey,  the  title  of  the  latter 
grantee  could  not  be  impaired  by  any  subse- 
quent surver  of  Alvarado.  As  between  the 
individual  claimants  from  the  ^vemment,  the 
title  of  the  party  who  had  obtained  a  grant  for 
the  specific  land  would  be  the  superior  and 
better  one.  For,  by  the  general  grant  to  Al- 
varado, the  government  did  not  bind  itself  to 
make  no  other  grant  within  the  territory  de- 
scribed, until  after  he  had  made  his  survey. 
But,  as  between  him  and  the  government,  he 
had  a  vested  interest  in  the  quantity  of  land 
mentioned  in  the  grant.  The  right  to  so  much 
land,  to  be  afterwards  laid  off  oy  official  au- 
thority, in  the  territory  described,  passed  from 
the.  government  to  him  by  the  execution  of  the 
instrument  granting  it. 

This  principle  of  law  was  maintained  by  the 
decision  of  this  court,  in  the  case  of  ButlUrford 
V.  Gree/M'dZfeirg.reportedina  Wheat.,196.  The 
Slate  of  North  Carolina,  in  1780,  passed  an  Act 
reserving  a  certain  tract  of  county  to  l>e  appro- 
priated to  its  officers  and  soldiers;  and  in  1782, 
after  granting  640  acres  in  the  territory  reserv- 
ed to  each  family  that  had  previously  settled  on 
it,  and  appointing  commissioners  to  lay  off.  in 
one  or  more  tracts,  the  land  allotted  to  the  of- 
ficers and  soldiers,  proceeded  to  enact  that  25,- 
000  acres  of  land  should  be  allotted  for  and 
given  to  Major-General  Nathaniel  Greene,  his 
heirs  and  assigns,  within  the  bounds  of  the 
lands  reserved  for  the  use  of  the  army  to  be 
laid  off  to  the  aforesaid  commissioners,  as  a 
mark  of  the  high  sense  the  State  entertained  of 
the  extraordinary  services  of  that  brave  and 
gallant  officer." 

In  pursuance  of  this  law, the  Commissioners 
allotted  25,000  acres  of  land  to  General  Greene, 
and  caused  the  tract  to  be  surveyed  and  returned 
to  the  proper  ofiice.  The  manner  in  which 
the  title  originated  under  which  Rutherford 
claimed,  is  not  very  clearly  stated  in  the  case. 
The  decision  turned  altogether  on  the  validity 
of  the  title  of  General  Greene,  and  the  date  at 
which  it  comfncnced.  And  the  court  said  that 
the  general  gift  of  25,000  acres  lying  in  the  ter- 
ritory reserved,  became,  by  the  survey,  a  par- 
ticular gift  of  the  25,000  acres  contained  in  the 
survey.  And  after  examining  the  title  very 
fully,  the  court  in  conclusion  say:  "  It  is  clear- 
ly and  unanimously  the  opinion  of  the  court, 
that  the  Act  of  1782  vested  a  title  in  General 
Greene  to  25,000  acres  of  land,  to  be  laid  off 
within  the  boundaries  allotted  to  the  officers 
and  soldiers,  and  that  the  survey  made  in  pur- 
suance of  that  Act,  and  returned  March  3d. 
1783,  gave  precision  to  that  title,  and  attached 
it  to  the  land  surveyed." 

There  was  a  further  objection  taken  to  the 
title  of  General  Greene,  upon  the  ground  that, 
by  the  Cunstituiion  of  North  Carolina,  there 
■hould  be  a  seal  of  tb«  State  to  be  kept  by  the 
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Qovernor  and  nfflxed  to  all  grants.  And  it  wan 
objected,  that  tiiu  grant  bv  the  Legislature  had 
not  the  formality  required  by  the  Constitution 
to  pass  the  estate.  But  in  answer  to  this,  the 
coart  said  that  this  provision  was  intended  for 
the  completion  and  authentication  of  an  in- 
strument attesting  a  title  previoasly  created  by 
law.  That  it  was  merely  the  evidence  of  prior 
legal  appropriation,  and  not  the  act  of  the  orig- 
inal appropriation  itself. 

The  principles  decided  in  this  case  appear  to 
the  court  to  be  conclusive  as  to  the  le^l  effect 
of  the  grant  to  Alvarado.  It  recognizes  as  a 
general  principle  of  justice  and  municipal  law. 
thai  such  a  grant  for  a  certain  quantity  of  land 
by  the  government,  to  be  afterwards  surveyed 
and  laid  off  within  a  certain  territory,  vests  in 
the  grantee  a  present  and  immediate  interest. 
Id  the  language  of  the  court,  the  general  gift 
becomes  a  particular  gift  when  the  survey  is 
made;  and  when  this  doctrine  has  been  assert- 
ed in  this  court,  upon  the  general  principles 
which  courts  of  justice  apply  to  such  grants 
from  the  public  to  an  individual,  good  faith  re 
quires  that  the  same  doctrine  should  be  applied 
to  grants  made  by  the  Mexican  government, 
where  a  controversy  arises  l)etween  the  United 
States  and  the  Mex'ican  grantee. 

The  fact  that  the  grant  to  General  Greene 
was  made  by  an  Act  of  Assembly,  did  not  in- 
fluence the  decision ;  nor  did  the  court  allude 
to  it  as  affecting  the  question.  It  is  the  grant 
of  th<s  State,  whether  made  by  a  special  law  of 
the  Legislature,  or  by  the  public  officer  au- 
thorized to  make  it. 

Another  objection  has  been  made,  upon  the 
ground  that  the  8th  article  of  the  Regulations 
of  1828  requires  what  is  called  a  deflnit«  grant, 
signed  by  the  Goveiiior,  to  serve  as  to  title  to 
the  party  interested,  wherein  it  must  be  stated 
that  the  said  grant  is  made  in  exact  conformity 
with  the  provisions  of  the  laws,  in  virtue  where- 
of possession  shall  be  given ;  and  it  is  argued 
that  no  title  passed  until  this  definite  grant  was 
obtained.  But  this  document  is  manifestly  in- 
tended as  the  evidence  that  the  conditions  an- 
nexed to  the  grant  have  all  been  complied  with. 
It  is  not  required  in  order  to  give  him  a  vested 
interest,  but  to  show  that  the  estate,  conveyed 
by  the  original  grant  upon  certain  conditions, 
isnolonger  subject  to  them;  and  that  he  has 
become  definitely  the  owner,  without  any  con- 
ditions annexed  to  the  coolinuance  of  his  es- 
tate. It  is  like  the  patent  required  by  the  laws 
of  North  Carolina  after  the  original  grant  to 
General  Greene,  which  the  court  said  was  for 
the  completion  and  authentication  of  an  instru- 
ment attesting  a  title  previously  created  by  law ; 
and  Uke  the  case  of  General  Qreene  Alvarado 
bad  a  vested  interest  without  it. 

Regarding  the  grant  to  Alvarado,  therefore, 
as  having  given  him  a  vested  interest  in  the 
quantity  of  land  therein  specified,  we  proceed 
to  inquire  whether  there  was  any  breach  of  the 
conditions  annexed  to  it,  during  the  continu- 
ance of  the  Mexican  authorities,  which  forfeit- 
ed his  right  and  revested  the  title  in  the  govern- 
ment. 

The  main  objection  on  this  ground  is  the 
omission  to  take  possession,  to  have  the  land 
lurveyed,  and  to  build  a  house  on  it,  within 
the  time  limited  in  the  conditions.  It  is  a  suf  ■ 
flcient  anawer  to  tbii  objection  to  i^,  that 
e«e  17  Bow. 


negligence  in  respect  to  these  conditions  and 
others  annexed  to  the  grant  does  not,  of  itself, 
always  forfeit  bis  right.  It  subjects  the  land 
to  be  denounced  by  another,  but  the  conditions 
do  not  declare  the  land  forfeited  to  the  State, 
upon  the  failure  of  the  grantee  to  perform  them. 
The  chief  object  of  these  grants  was  to  colo- 
nize aud  settle  the  vacant  lands.  The  grants 
were  usually  made  for  that  purpose,  without 
any  other  consideration,  and  without  any  claim 
of  the  gi^ntee  on  the  bounty  or  justice  of  the 
^vernment.  But  the  public  had  no  interest 
in'forfeiting  them,  even  in  these  cases,  unless 
some  other  person  desired,  and  was  ready  to 
occupy  them,  and  thus  carry  out  the  policy  of 
extending  its  settlements.  iThev  seem  to  nave 
l)een    intended    to   stimulate  the   grantee    to 

f>rompt  aclioQ  in  settling  and  colonizing  the 
and,  by  making  it  open  to  appropriation  by 
others,  in  case  of  his  failure  to  perform  them. 
But  as  t>etween  him  and  the  government,  there 
is  nothing  in  the  language  of  the  conditions, 
taking  them  all  together,  nor  in  their  evident 
object  and  policy,  which  would  justify  the 
couri  in  declaring  the  land  forfeited  to  the  gov- 
ernment, where  no  other  person  sought  to  ap- 
propriate them,  and  their  performance  had  not 
been  unreasonably  delayed;  nor  do  we  find  any- 
thing in  the  practice  and  usages  of  the  Mex- 
ican tribunals,  as  far  as  we  can  ascertain  them, 
that  would  lead  to  a  contrary  conclusion. 

Upon  this  view  of  the  subject,  we  proceed  to 
inquire  whether  there  has  been  any  unreason- 
able delay,  or  want  of  effort,  on  the  part  of  Al- 
varado to  fulfill  the  conditions.  For  if  this 
was  the  case,  it  might  justly  l)e  presumed,  as 
in  the  Louisiana  and  Florida  concessions,  that 
the  party  had  abandoned  his  claim  before  the 
Mexican  power  ceased  to  exist,  and  was  now 
endeavoring  to  resume  it,  from  the  enhanced 
value  under  the  government  of  the  United 
States. 

The  petition  of  Alvarado  of  the  Governor  is 
dated  February  28,  1844;  and  after  passing 
through  the  regular  official  forms  required  by 
the  Mexican  law,  the  giaut  was  made  on  the 
29th  of  the  same  month.  According  to  the  reg- 
ulations for  granting  lands,  it  was  necessaiy 
that  a  plan  or  sketch  of  its  lines  and  bounda- 
ries should  he  presented  with  the  petition;  but 
in  the  construction  of  these  regulations,  the 
Governors  appear  to  have  exercised  a  discretion- 
ary power  to  dispense  with  it  under  certain  cir- 
cumstances. It  was  not  required  in  the  present 
instance.  The  reason  assigned  for  it  in  the 
petition  was,  the  difficulty  of  preparing  it,  the 
land  lying  in  a  wilderness  country,  on  the  con- 
fines of  the  wild  Indians.  This  reason  was 
deemed  by  the  Governor  sufficient,  and  the 
grant  issued  without  it;  and  in  deciding  upon 
the  validity  of  a  Mexican  gtant,  the  court  could 
not,  without  doing  iujustice  to  individuals, 
give  to  the  Mexican  laws  a  more  narrow  and 
strict  construction  than  they  received  from  the 
Mexican  authorities  who  were  intrusted  with 
their  execution.  It  is  the  duty  of  the  court  to 
protect  rights  obtained  under  them,  which 
would  have  l>een  regarded  as  vested  and  valid 
by  the  Mexican  authorities.  And  as  the  Gov- 
ernor deemed  himself  authorized,  under  the 
circumstances,  to  dispense  with  the  usual  plan, 
and  his  deoision  in  this  respect  was  sAnctioned 
by  the  other  ofllcen  initrutted  with  the  execu- 

847 


Digitized  by 


Google 


44&-4t< 


SuPBKltB  CoUftT  09  TBX  UhITKD  StATBA. 


Dec.  Terk, 


tion  of  the  law,  it  must  be  presumed  that  the 
power  he  exercised  was  lawful,  and  that  the 
want  of  a  plan  did  not  invalidate  the  grant. 
The  fact  that  the  country  where  the  land  was 
situated  was  such  a  wilderness,  and  bordered 
by  such  dangerous  neighbors  that  no  plan  could 
then  be  prepared,  is  proved  by  these  document; 
and  that  fact,  officially  admitted,  is  worthy  of 
consideration,  when  we  come  to  the  inquiry 
whether  there  was  unreasonable  delay  in  tak- 
ing possession.  For,  by  dispensing  with  the 
plan  or  draft  on  that  account,  which  was,  a 
condition  precedent,  it  may  justly  be  inferred 
that  the  conditions  subsequent  were  not  ex- 
pected by  the  Qovemor  to  be  performed,  nor 
their  performance  intended  to  be  exacted,  until 
the  stale  of  the  country  would  permit  it  to  be 
done  with  some  degree  of  safety. 

Xow,  it  is  well  known  that  Mexico  and  Cali- 
fornia, as  a  part  of  it,  had,  for  some  years  be- 
fore, been  in  a  disturbed  and  unsettled  state, 
constantly  threatened  with  insurrectionary  and 
revolutionary  movements;  and  in  this  state  of 
things,  the  uncivilized  Indians  bad  become 
more  turbulent,  and  were  dangerous  to  the 
frontier  settlements,  which  were  not  strong 
enough  to  resist  them.  It  is  in  proof  that  this 
state  of  things  existed  in  the  Mariposas  valley 
when  this  grant  was  made;  that  it  was  unsafe 
to  remain  there  without  a  military  force;  and 
that  this  continued  to  be  the  case  until  the  Mex- 
ican government  was  overthrown  by  the  Amer- 
ican arms.  In  the  very  year  of  the  grant,  a  civ- 
il war  broke  out  in  the  province,  which  ended 
by  the  expulsion  of  the  Mexican  troops;  and 
dolonel  Fremont  entered  California  at  the  head 
of  an  American  force  in  1840,  and  the  country 
was  entirely  sutxlued,  and  under  the  military 
government  of  the  United  States  in  the  begin- 
ning of  1847,  and  continued  to  be  so  held  until 
it  was  Anally  ceded  to  the  United  States  under 
the  Treaty  of  Ouadaloupe  Hidalgo.  In  Feb- 
ruary, 1847,  while  California  was  thus  occupied 
by  the  American  forces,  Alvarado  conveyed  to 
Colonel  Fremont. 

Now,  it  is  very  clear,  from  the  evidence,  that 
during  the  continuance  of  the  Mexican  power 
it  was  impossible  to  have  made  a  survey,  or  to 
have  built  a  house  on  the  land,  and  occupied  it 
for  the  purposes  for  which  it  was  granted.  The 
difficulties  which  Induced  the  Governor  to  dis- 
pense with  a  plan  when  he  made  the  grant,  in- 
creased instead  of  diminishing.  We  iiave  stated 
them  very  brieily  in  this  opinion,  but  they  are 
abundantly  and  in  more  detail  proved  by  Uie 
testimony  in  the  record.  Nobody  proposed  to 
settle  on  it,  or  denounced  the  grant  for  a  breach 
of  the  conditions.  And  at  the  time  when  the 
Mexican  authorities  were  displaced  by  the 
American  arms,  the  right  which  Alvarado  had 
obtained  by  the  original  grant  remained  vested 
in  him,  according  to  the  laws  and  usages  of  the 
Mexican  government,  and  remained  so  vested 
when  the  dominion  and  control  of  the  govern- 
ment passed  from  Mexico  to  the  United  States. 
The  same  causes  which  made  it  impossible  to 
take  possession  of  the  premises  and  obtain  a 
survey,  made  it  equally  impracticable  to  obtain 
the  approval  of  the  Departmental  Assembly. 
The  confusion  and  disorder  of  the  times  pre- 
vented it  from  holding  regular  meetings,  it  ia 
doubtful  whether  it  met  more  than  once  after 
this  grunt  was  made;  and  its  proceedings,  from 
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the  state  of  the  country,  were  necessarily  hur- 
ried, and  the  Assembly  too  much  engrossed  by 
the  public  dangers  to  attend  to  the  details  of 
privute  interests.  It  does  not  appear  thai  the 
Governor  ever  communicated  this  grant  to  the 
Assembly.  At  all  events,  they  never  acted  on 
it.  And  the  omission  or  inability  of  the  public 
authorities  to  perform  their  duty,  cannot,  upon 
any  sound  principle  of  law  or  equity,  forfeit 
the  property  of  the  individiuil  to  the  Slate.  It 
undoubtedly  disabled  him  from  obtaining  what 
is  called  a  definitive  title,  showing  that  all  the 
conditions  had  been  performed;  but  it  could 
not  devest  him  of  the  right  of  property  he  had 
already  acquired  by  the  original  grant,  and  re- 
vest it  in  the  State. 

And  certainly  no  delay  is  chargeable  to  Al- 
varado or  Fremont  after  California  was  sub- 
jected to  the  American  arms.  The  civil  and 
municipal  efflcers,  who  continued  to  exercise 
their  functions  afterwards,  did  so  under  the  au- 
thority of  the  American  government.  The  al- 
calde had  no  right  to  survey  the  land  or  deliv- 
er judicial  possession,  except  by  the  permission 
of  the  American  authorities.  He  could  do  noUi- 
ing  that  would  in  any  degree  affect  the  rights 
of  the  United  States  to  the  public  property;  and 
the  United  States  could  not  justly  claim  the  for- 
feiture of  the  land  for  a  breach  of  these  condi- 
tions, without  showing  that  there  were  officers 
in  California,  under  the  military  government, 
who  were  authorized  by  a  law  of  Congress 
to  make  this  survey,  and  deliver  judicial  pos- 
session to  the  grantee.  It  is  certain  that  no 
such  authority  existed  after  the  overthrow  of 
the  Mexican  government.  Indeed,  if  it  had 
existed,  the  principles  decided  in  the  case  of 
Arredondo,  6  Pet.,  745,  746,  would  furnish  a 
satisfactory  answer  to  the  objection. 

Two  other  objections  on  the  part  of  the 
United  States  to  the  confirmation  of  this  title 
remain  to  be  noticed.  The  first  condition  an- 
nexed to  the  grant  prohibits  the  grantee  from 
selling,  alienating  or  mortgaging  the  property, 
or  subjecting  it  to  taxes,  entail,  or  any  other  in- 
cumbrances. And  by  the  laws  of  Mexico,  the 
grantee  could  not,  it  is  said,  sell  or  convey  the 
land  to  anyone  but  a  Mexican  citizen,  and  that 
Fremont  was  not  a  Mexican  citizen  at  the  time 
of  the  conveyance  under  which  he  cUlm^. 

In  relation  to  the  first  objection,  it  is  evi- 
dent, from  the  disturbed  state  and  frequent  rev- 
olutions in  the  province,  that  there  was  some 
irregularity  in  the  conditions  annexed  to  grants, 
and  that  conditions  appropriate  to  one  descrip- 
tion of  grant,  from  clerical  oversight  or  some 
other  cause,  were  sometimes  annexed  to  others. 

This  is  manifestly  the  case  in  the  present  in- 
stance; for  this  condition  is  in  violation  of  the 
Mexican  laws,  and  could  not,  therefore,  be  le- 
gally annexed  to  this  grant.  For  by  the  de- 
cree of  the  Mexican  Congress  of  August  7, 
1828,  all  property  which  h^  been  at  any  time 
entailed,  ceased  to  be  so  from  the  SOth  Septem- 
ber, 1820,  and  was  declared  to  be  and  contin- 
ued absolutely  free;  and  no  one  in  future  was 
permitted  to  entail  it.  And  the  proliibition  in 
the  18th  article  of  the  regulations  of  1824,  to 
transfer  property  in  mortmain,  necessarily  im- 
plies that  it  might  be  aliened  and  transferred  in 
any  other  manner. 

But  if  this  condition  was  valid  by  the  laws 
of  Mexico,  and  if  anyoonveyance  made  by  Al- 
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nrmdo  would  have  forfeited  the  land  under  the 
Mexican  eovemment  as  a  breach  of  tliis  con- 
dition, or  if  it  would  have  been  forfeited  by  a 
oonveyance  to  an  alien,  it  does  not  by  any 
means  follow  that  the  same  penalty  would  tie 
incurred  by  the  conveyance  to  Fremont. 

California  was  at  that  time  in  possession  of 
the  American  forces,  and  held  by  the  United 
Slates  as  a  conquered  country,  subject  to  the 
authority  of  the  American  government.  The 
Mexican  municipal  laws,  which  were  then  ad- 
ministered, were  administered  under  the  au- 
tboritT  of  the  United  States,  and  might  be  re- 

Saled  or  abrogated  at  their  pleasure;  and  any 
exican  law  inconsistent  with  the  rights  of  the 
United  Slates  or  its  public  policy,  or  with  the 
rights  of  its  citizens,  were  annulled  by  the  con- 
quest. Now,  there  is  no  principle  of  public 
law  which  prohibits  a  citizen  of  a  conquering 
country  from  purchasing  property,  real  or  per- 
sonal, in  the  territory  thus  acquired  and  held; 
Dor  is  there  anytliing  in  the  principles  of  our 
government,' in  its  policy  or  its  laws,  which 
forbids  it.  The  Mexican  |;overnment,  if  it  bad 
regained  tlie  power,  and  it  had  been  its  policy 
to  prevent  the  alienation  of  real  estate,  might 
have  treated  the  sale  by  Alvarado  as  a  viola- 
tion of  its  laws;  but  it  becomes  a  very 
different  question  when  the  American  ^vem- 
ment  is  called  on  to  execute  the  Mexican 
law.  And  it  can  hardly  be  maintained  that 
an  American  citizen,  who  makes  a  contract  or 
purchases  property  under  such  circumstances, 
can  be  punished  in  a  court  of  the  United  States 
with  the  penalty  of  forfeiture,  when  there  is  no 
law  of  Congress  to  inflict  it.  The  purchase 
was  perfectly  consistent  with  the  rights  and  du- 
ties of  Colonel  Fremont,  as  an  American  ofB- 
oa  and  an  American  citizen ;  and  the  country 
in  wliich  he  made  the  purchase  was,  at  the 
time,  subject  to  the  authority  and  dominion  of 
the  United  Sutes. 

Still  less  can  the  fact  that  hi  was  not  a  citl 
xen  of  Mexico,  impair  the  vaUdity  of  the  con- 
veyance. Every  American  citi/.en  who  was 
then  in  California  had  at  least  equal  rights  with 
the  Mexicans;  and  any  law  of  the  Mexican  na- 
tion which  liad  subjected  them  to  disabilities, 
Of  denied  to  them  equal  privileges,  were  neces- 
sarily abrogated  without  a  formal  repeal. 

In  reUtion  to  that  part  of  the  argument  which 
disputes  his  right,  upon  the  ground  that  his 
gnuit  embraces  mines  of  gold  or  silver,  it  is 
aufflcient  to  say,  that  under  the  mining  laws  of 
Spain,  the  discovery  of  a  mine  of  gold  or  sil- 
ver did  not  destroy  the  title  of  the  individual  to 
the  land  granted.  The  only  question  before 
the  court  is  the  validity  of  the  title.  And  wheth- 
er there  be  any  mines  on  this  land,  and  if  thei« 
be  any,  what  are  the  rights  of  the  sovereignty 
Id  them,  are  questions  which  must  be  decided 
in  another  form  of  proceeding,  and  are  not  sub- 
jected to  the  jurisdiction  of  the  commissioners 
or  the  court  by  the  Act  of  1851. 

Some  difficulty  has  been  suggested  as  to  the 
form  of  the  survey.  The  law  directs  that  a 
lurvey  shall  be  made,  and  a  plat  returned, 
of  all  claims  alflrmed  by  the  Commissiuners. 
And  as  the  lines  of  this  land  have  not  been 
fixed  by  public  authority,  their  proper  location 
may  be  a  matter  of  some  liifflculty.  Under  the 
Meiican  government,  the  survey  was  to  be 
■ads  or  approved  by  the  officer  of  the  govern- 
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ment  and  the  party  was  not  at  liberty  to  give 
wliat  form  he  pleased  to  the  grant.  This  pre- 
caution was  necessary  in  order  to  prevent  the 
party  from  giving  it  such  a  form  as  would  be 
inconvenient  to  the  adjoining  public  domain  and 
impair  its  value.  The  right  which  the  Mexi- 
can government  reserved  to  control  this  survey 
passed,  with  all  other  public  rights,  to  the 
United  States;  and  the  survey  must  now  be 
made  under  the  authoritv  of  the  United  States, 
and  in  the  form  and  divisions  prescribed  by 
law  for  surveys  in  California,  embracing  the 
entire  grant  in  one  tract. 

Upon  the  whole,  it  is  the  opinion  of  the 
court  that  the  claim  of  the  petitioner  is  valid, 
and  ought  to  be  confirmed.  The  decree  of  the 
District  Court  must  therefore  be  reversed,  and 
the  case  remanded,  with  directions  to  the  Dis- 
trict Court  to  enter  a  decree  conformably  to  this 
opinion. 

Mr.  Juitiee  Ca>troB.  dissenting: 

On  the  28d  of  February,  1844,  Juan  B.  Al- 
varado petitioned  the  Governor,  Micheltorrena, 
for  ten  leagues  of  land,  alleging  that  the  tract 
which  be  then  owned  was  not  sufficient  to  sup- 
port his  stock  of  cattle,  and  which  he  was  de- 
sirous to  increase,  He  at  the  same  time  pro- 
posed to  contribute  to  the  spreading  of  the  agri- 
culture and  industry  of  the  country.  And  he 
further  declared,  that  because  of  the  good  in- 
tentions of  the  Governor  in  favor  of  the  im- 
provements of  the  country,  the  petitioner  hoped 
for  a  favorable  consideration  of  his  demand. 

The  €k>vernor  referred  the  petition  to  the  al- 
calde of  San  Joe6,  who  reported  that  the  land 
was  vacant,  that  the  petitioner  was  meritorious, 
and  that  there  was  no  objection  to  making  the 
grant.  In  this  report,  Jimeno,  the  government 
secretary,  concurred. 

The  Governor  declared  the  petitioner  merito- 
rious for  his  patriotic  services,  and  therefore 
worthy  of  a  preference;  and  accordingly,  on 
the  29th  of  February,  1844,  proceeded  to  grant 
to  Alvarado,  for  his  personal  benefit  and  that 
of  his  family,  the  tract  of  land  known  by  the 
name  of  Mariposas,  to  the  extent  of  ten  square 
leagues,  within  the  limits  of  the  Snow  Mountain 
(Sierra  Nevada),  and  the  rivers  known  by  the 
names  of  the  Chanchllles,  of  the  Merced,  and 
the  San  Joaquin,  "  the  necessary  requirements, 
according  to  the  provisions  of  the  laws  and  reg- 
ulations having  been  previously  complied  with, 
subject  to  the  approbation  of  the  Departmental 
Assembly,  and  the  following  conditions  " — that 
is  to  say: 

First.  "  He  shall  not  sell,  alienate  nor  mort- 
gage the  same,  nor  subject  it  to  taxes,  entail,  or 
other  incumbrance." 

Second.  "He  may  inclose  it  without  ob- 
structing the  roads  or  the  ri^ht  of  way.  He 
shall  enjoy  the  same  freely,  without  hindrance, 
destining  it  to  such  use  or  cultivation  as  may 
best  suit  him;  but  he  shall  build  a  house  with- 
in a  year,  and  it  shall  be  inhabited." 

Third.  "  He  shall  solicit  from  the  proper 
magistrate  the  judicial  possession  of  ihc  same, 
by  virtue  of  this  grant,  by  whom  the  bounda- 
ries shall  be  markeid  out,  on  the  limits  of  which 
he  (the  grantee)  shall  place  the  proper  land- 
marks." 

Fourth.  "The  tract  of  land  granted  is  ten 
(Mm  dt  ganado  nta^r  (ten  iquare  leagues),  aa 
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before  mentioned.  Tbe  magistrate  who  may 
give  the  possession  shall  cause  tbe  same  to  be 
surveyed  according  to  the  ordinance,  the  sur- 
plus remaining  to  tbe  nation  for  the  proper 
use." 

Fifth.  "  Should  he  violate  these  conditions, 
be  will  lose  bis  right  to  tbe  land,  and  it  will  be 
subject  of  being  denounced  (pretended  for)  by 
another." 

"  Therefore,  I  command  that  these  presents 
being  held  Arm  and  binding,  that  the  same  be 
registered  in  tbe  proper  book,  and  delivered  to 
the  party  interested,  for  bis  security,  and  other 
purposes." 

The  foregoing  conditions,  in  effect,  are  im- 
posed by  the  Colonization  Law  of  1824,  and  the 
regulations  made  in  pursuance  thereof,  by  the 
Chief  Executive  of  Mexico,  in  1838;  both  of 
which  were  equally  binding  upon  the  territo- 
rial governors,  when  they  exerctsed  the  grant- 
ing power.       ^ 

The  concession,  according  to  these  laws, 
could  only  be  made  for  agricultural  purposes 
and  for  raising  cattle.  Colonization  was  the 
great  object  of  the  Law  of  1824;  and  to  this 
end  alone  was  its  execution  prescribed  and  ar- 
ranged by  tbe  Regulations  of  1828. 

Much  stress  has  been  laid  on  the  fact  that, 
in  the  concession  to  Alvarado,  patriotic  services 
are  referred  to  as  a  reason  why  a  preference 
was  given  to  the  grantee  in  obtaining  the  land ; 
that  preference  was  founded  on  the  8t]i  section 
of  the  Act  of  1824,  which  provides,  "  that  in 
the  distribution  of  lands,  Mexican  citizens  are 
to  be  attended  to  in  preference,  and  no  distinc- 
tion shall  be  made  among  these,  except  such 
only  as  is  due  to  private  merit  and  services  ren- 
dered to  the  country.  Private  merit  or  public 
services  could  form  no  part  of  tbe  consideration 
for  grants  made  for  tbe  purposes  of  grazing  and 
cultivating;  nor  bad  tbe  Governor  of  a  territory 
power  to  grant  for  any  other  purpose.  The 
11th  section  of  the  Act  of  1824  reserved  the 
power  to  the  Supreme  Executive  to  alienate 
lands  in  the  territories  in  favor  of  civil  or  mili- 
tary officers  of  the  federation.  This  grant, 
therefore,  stands  on  the  footing  of  others,  and 
is  subject  to  the  same  conditions.  Alvarado's 
petition,  and  the  Qovernor's  concession  founded 
on  it,  must  be  taken  together;  they  are  a  neces- 
sary part  of  the  contract  between  tbe  applicant 
and  the  government,  under  the  Colonization 
Law  of  1834,  and  the  Regulations  of  1828, 
which.with  inconsiderable  exceptions.remained 
in  full  force  when  this  concession  was  ap- 
plied for  and  issued. 

The  government  of  the  United  States  received 
the  legal  title  to  the  public  lands  in  California 
by  treaty,  and  incumbered  under  the  laws  of 
nations  with  all  the  equitable  rights  of  private 
property  therein,  that  they  were  subject  to  in 
the  hands  of  Mexico  at  the  time  of  their  trans- 
fer; and  tbe  question  here  is,  what  interest,  in 
the  land  claimed.  Alvarado  or  his  assignee  bad, 
when  tlie  Treaty  was  made.  The  consideration 
for  the  grant  was  a  performance  of  its  leading 
conditions  on  the  pari  of  the  grantee;  the  prin- 
cipal condition  being,  the  inhabitation  of  the 
land,  in  the  manner  and  within  the  time  pre- 
scribed. As  to  the  terms  of  this  condition,  the 
Regulations  of  1828  declare,  that  tbe  party  so- 
licitine  for  lands,  shall  describe,  as  distinctly  as 
possible,  by  means  of  a  map,  the  land  asked  lor; 
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and  a  record  shall  be  kept  of  the  petitions  pre- 
sented and  grants  made,  with  the  maps  of  tlie 
lands  grant^;  and  the  Governor  was  required, 
by  the  11th  rule  of  the  Regulations,  to  desig- 
nate to  the  colonist  the  time  within  which  he 
was  bound  to  cultivate  or  occupy  the  land ;  "  it 
being  understood  that  if  he  does  not  comply, 
the  grant  of  the  land  shall  remain  void ;"  and 
by  the  12th  rule,  the  grantee  was  required  to 
prove  before  the  municipal  authority  that  he 
had  cultivated  or  occupied,  so  that  a  record 
should  be  made  of  the  fact  thus  established, 
"  in  order  that  he  might  consolidate  and  secure 
bis  right  of  ownership,  and  have  power  to  dis- 
pose freely  of  the  land."  Accordingly,  certain 
conditions  were  inserted  in  the  grant  as  part  of  it, 
by  tbe  second  of  which,  the  colonist  was  bound 
to  build  and  inhabit  a  house  on  the  land  grant- 
ed, within  one  year.  This  was,  therefore,  the 
time  allowed  from  the  date  of  grant  for  the  ful- 
fillment of  the  important  condition  on  which 
an  equitable  claim  to  it  arose. 

In  this  case  the  land  was  granted  to  Alvarado 
in  February,  1844,  and  three  years  after  he  con- 
veyed to  Colonel  Fremont,  the  petitioner.  Xo 
possession  had  l)een  taken  by  Alvarado  before 
that  time,  nor  any  further  act  done  to  acquire 
a  title,  than  the  first  step  of  obtaining  the  con- 
cession; and  if  this  step  gave  him  an  equity  to 
have  a  perfect  title  from  the  Mexican  govern- 
ment, then  his  equity  is  the  same  as  against 
the  United  Slates. 

In  the  first  place,  the  11th  rule  above  cited 
declares  that  no  right  accrues  to  the  colonist 
unless  he  occupies  the  land;  and  in  the  next 
place  the  Act  of  Congress  of  March  3d,  1861, 
by  tbe  aivtborily  of  which  we  are  acting,  de- 
clares (sec.  11)  that  the  Board  of  Commission- 
ers and  courts,  deciding  on  California  land 
claims,  shall  be  governed  by  the  decisions  of 
the  Supreme  Court  of  the  United  States,  so  far 
as  they  are  applicable. 

By  these  decisions  it  has  t>een  settled  for 
many  years  that  a  Spanish  concession,  contain- 
ing a  condition  of  inhabitation  and  cultivation, 
the  performance  of  which  is  the  consideration 
to  be  paid  for  an  ultimate  perfect  title,  is  void, 
unless  the  condition  was  performed  within  the 
time  prescribed  by  the  ordinances  of  Spain.  It 
was  so  held  in  the  case  of  The  United  StaU-*  v. 
Wiggint,  14  Pet.,  850,  and  the  opinion  then 
given  was  followed  in  the  cases  of  Buyck,  15 
Pet..  222,  and  of  Belespine,  15  Pet.,  819.  But 
the  rule  was  more  distinctly  laid  down  in  tbe 
case  of  T/ie  UnOed States  v.  Boudori,  11  How., 
90.  There  the  court  said:  "The  grantee 
might  have  his  land  surveyed,  or  he  might  de- 
cline; he  might  establish  himself  on  the  land, 
or  decline;  these  acts  rested  wholly  in  his  dis- 
cretion. But  if  he  failed  to  take  possession, 
and  establish  himself,  he  bad  no  claim  to 
title;  bis  concession  or  first  decree  in  such 
case  bad  no  operation.  So  the  Supreme  Court 
of  Louisiana  held  in  Lafayette  v.  Blanc,  S 
La  Ann.,  60,  and  in  our  judgment  properly. 
There,  the  grantee  never  having  had  actual 
possession  under  his  concession,  the  court  de- 
cided that  be  could  set  up  no  claim  to  tbe  land, 
at  law  or  in  equity.  This  case  followed  Hooter 
v.  Tippett,  17  La.,  109.  We  take  it  to  be  un- 
doubtedly true,  that  if  no  actual  possession 
was  taken  under  a  gratuitous  concession,  given 
for  the  purpose  of  cultiration,  or  railing  cattle. 
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during  the  esist«iice  of  the  Spanish  goyem- 
meot,  no  etjuity  was  imposed  on  our  goyern- 
ment  to  give  any  consideration  or  effect  to 
such  concession  or  requite."  • 

The  case  of  OUnn  y.  nnit«d  StaUt,  18  HoWv, 
259,  maintains  the  same  doctrine.  It  was 
there  declared  that  a  promise  of  performance 
(tlial  is.  to  inhabit  and  cultivate)  on  the  part  of 
Glamorgan,  the  grantee,  was  the  sole  ground 
on  which  the  Spanish  commandant  made  the 
concession;  that  actual  performance,  by  culti- 
vating the  land,  was  the  consideration  on  which 
a  complete  title  could  issue;  and  that  so  far 
from  complying,  Clamorgan  never  took  a  sin- 
lie  step  after  his  concession  was  made,  and  in 
1809  conveyed  for  the  paltry  sum  of  $1,600; 
and  under  these  circumstances  (says  the  court) 
we  are  called  on  to  decide  in  his  favor,  accord- 
ing to  the  principles  of  justice;  this  being  the 
niTe  prescribed  to  us  by  the  Act  of  1824,  and 
the  8panL<ih  Regulations.  The  court,  then, 
declares  that  the  claim  had  no  justice  in  it, 
and  to  allow  it  would  be  to  sanction  an  attempt 
at  an  extravagant  speculation  merely;  refer- 
ring to  Bwidore's  case,  as  having  established 
the  principle  that  occupation  was  indispensable, 
and  the  real  consideration  of  n-ants  for  pur- 
poses of  inhabitation  or  cultivation. 

But  it  is  insisted  here  that  no  possession  was 
taken  of  the  land,  nor  a  survey  of  it  made,  be- 
cause of  the  danger  from  hostile  Indians  in  its 
neighborhood.  If  this  were  a  valid  excuse, 
then  on  the  Indian  borders  grants  would  carry 
no  substantial  conditions  with  them.  The 
point  is  settled  in  the  cases  of  KingtUy,  13 Pet., 
484,  and  of  De  ViUemnnt,  18  How.,  267,  that 
where  the  hostility  of  Indians  was  alleged 
as  an  excuse  for  not  occupying  the  land,  and  it 
appeared  that  the  hostility  existed  when  the 
grant  was  made,  and  was  merely  continued, 
that  then  the  grantee  could  not  be  permitted  to 
set  up  such  an  excuse. 

Alvarado  manifestly  took  the  grant  at  his 
own  risk,  and  if  he  did  not  intend  to  perform 
the  condition  of  inhabitation,  or  could  not  do 
it,  he  must  hext  the  consequences.  To  hold 
otherwise  would  be  to  subvert  the  manifest 
design  of  the  colonization  laws  of  Mexico,  by 
reserving  indefinitely,  to  single  individuals, 
large  bodies  of  uncultivated  and  unoccupied 
lanris.  in  the  instance  before  us,  amounting  to 
50.000  arpente. 

It  is,  I  think,  impossible  to  exempt  this 
claim  from  the  settled  doctrine,  that  occupa- 
tion is  a  consideration  indispensable  to  its  va- 
lidity. It  is  thus  laid  down  in  various  instances, 
and  especially  in  the  cases  above  cited,  of 
Boudore,  of  OUnn,  and  of  Be  ViUemont;  nor 
can  this  claim  be  sustained,  unless  they  are 
overruled,  and  the  Act  of  Congress,  decfarine 
that  this  court  is  liound  by  them,  disregarded. 
The  District  Judge,  who  rejected  this  claim  in 
California,  held  that  he  could  not  do  so,  and  in 
my  opinion,  held  properly.  I  give  the  conclu- 
sion of  his  opinion  as  it  is  found  in  the  record : 
"  But  in  the  case  at  bar,  the  time  for  making 
a  settlement  is  limited  to  one  year.  So  far  as 
appears.  'Alvarado  never  even  saw  the  tract  he 
assumed  to  convey  to  Fremont,  nor  was  any 
settlement  effected  by  the  latter  until  a  year 
after  the  ratification  of  the  Treaty.  It  cannot 
be  urged  in  this,  as  in  other  cokes,  that  the 
grant  was  not  made  complete  by  the  aaient 
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of  the  Assembly,  owing  to  accident  or  the  neg- 
lect of  the  Oovemor.  for  Alvarado  himself 
says  it  could  not  be  submitted  to  them  without 
the  diieno,  or  plan,  which,  on  account  of  the 
hostilities  of  the  Indians,  he  was  unable  to 
furnish,  and  yet  the  danger  from  that  source 
existed  at  the  time  of  his  application,  for  he 
assigns  it  to  the  Governor  as  a  reason  why  the 
cUseno  did  not  accompany  the  petition. 

It  is  urged  that  the  political  disturbances  of 
the  country  contributed  to  prevent  the  settle- 
ment: but  I  think  it  clear,  from  the  evidence, 
tliat  the  principal,  if  not  the  only  reason  why 
it  was  not  effected  by  Alvarado  or  Fremont 
until  after  the  Treaty,  was  the  danger  from  the 
savages,  and  that  this  danger  existed  to  sub- 
stantially the  same  degree  before  and  after  the 
grant. 

Upon  the  ^ole,  after  a  most  careful  con- 
sideration of  this  case,  and  with  every  desire 
to  give  the  claimant  the  full  benefit  of  every 
favorable  consideration  to  which  he  is  entitled, 
I  have  been  unable  to  resist  the  conclusion  that 
the  cases  of  Olenn,  of  De  ViUemont.  and  of 
Boi»«dori,  lay  down  for  me  rules  of  decision 
applicable  to  this  case.and  from  which  I  am 
not  at  liberty  to  depart." 

3d.  The  next  question  is,  whether  a  conces- 
sion, which  is  in  fact  a  floating  land  warrant, 
seeking  a  location  on  any  part  of  a  large  region 
of  country  containing  nine  hundred  square 
miles,  can  be  confirmed  by  this  court,  acting  as 
it  does,  of  necessity,  in  a  judicial  capacity. 
The  assumption  thus  to  locate  the  ten  leagues 
asserts  power  in  the  claimant  to  have  the  land 
surveyed  at  his  discretion,  cither  in  a  body  or  in 
single  tracts,  so  that  they  adjoin  each  other  at 
any  point  of  the  respective  surveys.  In  the 
latter  form  he  did  have  them  surveyed,  and  in 
this  form  of  location,  the  grant  was  declared 
valid  by  the  Board  of  Commissioners. 

I  understand  the  Mexican  laws  as  not  to  al- 
low any  such  undefined  floating  claims.  It  is 
impossible  to  recognize  them  under  the  Act  of 
18'i4,  the  object  of  which  was  to  colonize  par- 
ticular tracts  of  land. 

By  tliat  Act  the  petitioner  was  bound  to  de- 
scribe the  land  asked  for  "  as  distinctly  as 
possible  by  means  of  a  map,"  according  to 
which  it  was  granted;  and  next,  he  was  re- 
quired to  solicit  from  the  proper  magistrate 
(usually  the  alcalde  of  the  next  pueblo)  judi- 
cial possession  of  the  land  described ;  and  this 
magistrate  was  required  to  survey  and  desig- 
nate the  boundaries,  on  the  limits  of  which  the 
party  interested  was  bound  to  place  proper 
landmarks.  Now,  that  Alvarado  had  no  sep- 
arate interest  to  any  specific  tract  of  land,  was 
admitted  on  the  argument;  but  it  was  insisted 
that  he  was,  and  his  assignee  is,  a  tenant  in 
common  with  the  government,  in  all  the  coun- 
try situate  in  a  region  called  Mariposas,  Iving 
within  the  limits  of  the  Sierra  Nevada,  and  the 
rivers  known  by  the  names  of  Chanchilles,  of 
the  Merced,  and  the  San  Joaquin.  In  any  port 
of  this  large  scope  of  country  it  is  assumed  the 
Mexican  magistrate  and  surveyor  could  have 
laid  off  the  ten  leagues,  and  that  the  Surveyor- 
Gleneral  of  California  can  do  the  same  now. 

This  claim,  standing  on  the  concession  alone, 
lost  its  binding  operation  in  one  year,  and  be- 
came void  if  the  land  was  not  designated  within 
that  time,  unleat  ibe  time  was  enlarged,  ornew 
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conditiooe  prescribed  by  the  Oovemor.  So  I 
underKtand  the  llth  rule  or  the  Regulations 
of  1828. 

To  hold  that  the  Mexican  government  de- 
signed to  leave  in  force  for  an  indefinite  length 
of  time  largQ  undefined  concessions,  that  might 
be  surveyed  at  the  election  of  the  claimant  at 
anv  lime  and  at  any  place,  to  the  hindrance  of 
colonization  and  to  the  destruction  of  other  in- 
terests, is  an  idea  too  extravagant  to  be  seriously 
entertained;  so  far  from  it,  the  Mexican  coloni- 
zation laws  contained  more  positive  provisions, 
to  the  end  of  granting  distinct  and  known  tracts 
of  land  to  colonists,  than  did  any  Spanish  laws 
that  have  at  any  time  been  brought  to  the  con- 
sideration of  this  court. 

It  is  proper  to  remark  that,  by  the  Mexican 
laws,  an  assignee  could  not  be  put  into  posses- 
sion of  land  by  force  of  the  tlrsltdecrce  of  con- 
cession. Alvarado  alone  could  apply  for  judi- 
cial possession.  Bv  the  lltb  rule,  a  possession 
could  be  transferred  when  it  was  duly  proved 
and  recorded ;  but  the  alcalde  could  not  recognize 
an  assignee  as  a  colonist,  because  by  the  third 
rule  the  Governor  was  bound  to  judge  of  the 
fitness  of  the  candidate,  and  having  decided  as 
to  his  fitness,  the  alcalde  was  held  to  an  execution 
of  that  decision,  and  could  not  recognize  an 
assigneo. 

We  are  here  called  on  to  award  a  patent  for  a 
floating  claim  of  50,000  arpents  of  land  in  the 
gold  region  of  California,  to  an  assignee  whose 
vendor  claimed  under  the  colonization  laws  of 
Mexico,  but  who  never  was  a  colonist,  who 
never  did  a  single  act  under  bis  contract  to 
colonize,  and  who,  it  is  admitted,  could  not  have 
obtained  a  definite  title  from  the  Political  De- 
partment of  the  Territory  of  CaUfornia,  to  wit : 
from  the  Departmental  Assembly,  whose  prov- 
ince it  was  to  pass  on  and  confirm  grants  to 
colonists. 

At  law,  this  claim  has  no  standing;  it  cannot 
be  set  up  in  an  ordinary  judicial  tribunal.  It 
addresses  itself  to  us  as  founded  on  an  equity 
incident  to  it  by  mere  force  of  the  contract,  no 
part  of  which  was  ever  performed.  The  claim 
is  as  destitute  of  merit  as  it  can  be,  and  has  no 
equity  in  it;  nor  is  it  distinguishable  from  that 
ot  Clamorgan.  which  was  pronounced  Invalid 
in  the  case  of  Olenn  v.  U.  8. 

If  this  claim  is  maintained,  all  others  must 
likewise  be,  if  the  first  step  of  making  the  con- 
cession is  proved  to  have  been  performed  by  the 
acting  Governor;  as  no  balder  case  titan  the  one 
before  us  can  exist  in  California,  where  the 
grant  is  not  infected  with  fraud  or  forgery. 

And  this  presents  a  very  grave  consideration, 
affecting  pre-emption  rights.  The  country  in 
California  is  filled  up  with  inhabitants  culti- 
vating the  valleys  and  best  lands,  and  where 
they  rely  almost  as  confidently  on  their  govern- 
Kent  lilies,  founded  on  Acts  of  Congress,  as  if 
they  had  a  patent  for  the  land.  Ko  other 
American  title  is  known  in  the  State  of  Cali- 
fornia, except  such  as  are  founded  on  the  pre- 
emption laws. 

These  agricultural  people  are  quite  as  much 
contractors  with  the  United  States  as  the  Mexi- 
can grantees  were  contractors  with  their  go  vem- 
ment.  By  the  Acts  of  March  ii,  1658.  and 
March  1,  1864,  Congress  promised  to  each  set- 
tler who  was  on  the  laud  March  1, 1804, or  might 
letUe  on  it  wiiliin  two  yean  thereafter,  lOO 
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acres,  to  include  his  residence,  at  $1.25  an  acre. 
This  was  a  policy  topopulate  the  country,  which 
is  yet  in  progress.  That  these  occupants  have 
an  equitable  interest,  and  hold  the  land  as  pur- 
chasers, is  the  settled  doctrine  of  the  Depart- 
ment of  Public  Lands,  which  exercises  jurisdic- 
tion over  them.  Much  of  labor  and  money  has 
been  expended  on  the  faith  that  a  preference 
right  was  a  safe  title,  and  exempt  from  floating 
Mexican  concessions,  such  as  that  made  to 
Alvarado,  and  now  in  litigation  here.  'And  this 
was  most  natural.  Incipient  Mexican  claims 
had  no  standing  in  an  ordinary  court  of  justice, 
and  Congress  created  special  courts  to  try  them, 
and  prescribed  the  laws  and  rules  by  whicU 
these  courts  should  be  governed  in  their  adju- 
dications; and  among  other  rules  it  was  pro- 
vided,  that  the  decree  of  the  Supreme  Court  of 
the  United  States  should  govern  where  they 
applied.  They  thus  had  given  to  them  the  force 
of  a  legislative  enactment.  These  decisions  ap- 
ply as  a  governing  rule  most  emphatically  to 
the  requirement  of  a  specific  location  of  Spanish 
claims,  to  which  the  court  had  held  litigants 
with  a  strictness  often  complained  of,  but  al- 
ways necessary  for  the  protection  of  the  public 
and  its  alienees;  and  it  was  the  necessary  con- 
sequence that  cultivators  of  the  soil  should  t>e- 
lieve  themselves  safe  from  the  ruin  that  lurks 
in  a  floating  claim,  familiar  even  to  western 
ploughmen,  many  of  whom  remember  the  his- 
tory of  exhausting  and  fierce  litigation  in  tlieir 
own  families  for  the  paternal  hearth,  and  who 
relied  on  the  firm  and  consistent  decisions  of 
this  court  to  protect  their  new  homes  on  the 
Pacific.  Nor  do  I  think  that  any  pre-emption 
right  can  be  included  in  a  survey  of  the  Al- 
varado claim,  so  as  to  make  the  preference  right 
part  of  the  land  belonging  to  the  grant,  be- 
cause Col.  Fremont's  claim  tias  never  been  lo- 
cated, and  our  decree  cannot  disturb  innocent 
owners  until  it  is  located.  It  was  so  held  by 
this  court,  in  the  case  of  Menard  v.  MoMey,  8 
How. ,  909.  And  unless  that  case  is  disregarded, 
one  having  a  preference  right  cannot  be  de- 
prived of  his  possession  by  this  floating  claim. 

Mr.  Justice  Campbell,  dissenting: 
The  concession  upon  which  the  decree  in 
favor  of  the  United  States  was  pronounced,  is 
for  ten  square  leagues,  to  be  located  in  a  dis- 
trict of  country  which  contains  above  one  hun- 
dred square  leagues.  To  the  concession  there 
is  no  plan  or  design  to  indicate  the  place  of  lo- 
cation; nor  was  there  any  survey,  delivery  of 
judicial  possession,  occupancy  or  improve 
ment,  at  any  time  prior  to  the  Treaty  of  Guad- 
aloupe  Hidalgo.  The  conditions  to  the  validity 
of  a  grant  prescribed  by  the  laws  of  coloniza- 
tion of  Mexico,  and  which  were  specifically  an- 
nexed to  the  grant  under  consideration,  made 
these  necessary. 

The  case  of  Smith  v.  The  U.  S.,  10  Pet.,  826, 
and  many  others  where  the  doctrine  of  that 
case  was  applied,  is,  in  my  opinion,  conclusive 
of  this.  The  claim  arose  on  a  petition  of  St. 
Vrain  to  the  Governor-General  of  Louisiana,  in 
November,lT93,praying  foragrant,  in  full  prop- 
erty to  him  aud  his  heirs,  of  10,000  superficial 
arpents;  with  the  special  permission  to  locate  in 
separate  pieces  upon  different  mines,  of  what- 
ever nature  they  may  be,  without  obliging  him 
to  make  a  wtttement;  wliicta  grant,  u  prayed 
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for,  was  granted  by  the  Qovemor-Gteneral,  in 
February,  1796. 

The  court,  in  that  case,  collect  acme  of  the 
priociples  which  bad  been  employed  by  the 
court  in  the  8Ctllement  uf  claims  under  the 
Treaties  of  Florida  and  Louisiana.  '■  We  have 
held."  they  say,  "  that,  in  ascertatniug  what  ti- 
tles would  have  been  perfected  if  no  cession  had 
been  made  to  the  United  Slates,  we  must  refer 
to  the  general  course  of  the  law  of  Spain;  to  lo- 
cal usage  and  custom;  and  not  what  might  have 
been  done  by  the  special  favor,  or  arbitrary 
power  of  the  King  or  bis  officers." 

"It  has  also  been  distinctly  decided,"  they 
say.  "  in  the  Florida  cases,  that  the  land 
claimed  must  have  been  severed  from  the  gen- 
eisl  domain  of  the  King  by  some  grant  which 
gives  it  locality  by  its  terms,  by  reference  to 
acme  description,  or  by  a  vague  general  grant, 
with  an  authority  to  locate  afterwards  by  sur- 
vey making  it  definite;  which  grant  or  authori- 
ty to  locate  must  have  been  made  before  the 
treaty  of  Cession  (t.  «.,  24th  January,  1818.) 

The  court  then  coming  to  the  case  under  con- 
sideration, describes  it  as  a  "  grant  to  vest  in 
the  petitioner  a  title  in  full  property  to  all  the 
lands  in  the  province  containing  minerals, 
which  he  might  at  any  time  locate  in  quantities 
to  suit  his  own  pleasure."  "Its  condition  at 
the  cession  was  precisely  as  it  was  at  the  date 
of  the  grant;  there  was  no  evidence  that  the 
grantee  had  done  or  offered  to  do  any  act,  or 
made  any  claim  or  demand,  asserting  or  affirm- 
ing any  right  under  the  grant."  The  court  say, 
that  at  the  date  of  the  surrender  of  Louisiana, 
"  there  was  not  an  arpent  on  which  his  right  had 
any  local  habitation ;  until  a  location  was  made, 
it  was  a  mere  authority  to  locate,  which  he 
might  have  exercised  at  his  pleasure,  both  as  to 
time  and  place,  by  the  agency  of  a  public  sur- 
veyor authorized  to  separate  lands  from  the  roy- 
al domain  by  a  survey  pursuant  to  a  grant, 
warrant  or  order  of  survey. 

"At  the  time  of  the  cession,  nothing  had  been 
80  severed,  either  by  a  public  or  private  survey- 
or, or  any  act  done  by  which  the  King  could  m 
«ny  way  be  considered  as  a  trustee  for  St.  Vrain 
for  any  portion  of  the  10,000  arpents;  and  there 
was  no  spot  in  the  whole  ceoed  territory  in 
which  he  had,  or  could  claim,  an  existing  right 
of  proi)erty.  ^  indispensable  prerequisite  to 
snch  right  was  some  act  by  which  his  grant 
would  acquire  such  locality  as  to  attach  to 
some  spot ;  until  this  was  done,  the  grant  could 
by  no  possibility  have  been  perfected  into  a 
complete  title.  It  is  clear,  therefore,  that  the 
integrity  of  the  public  domain  had  in  no  way 
been  affected  by  this  grant  (in  March,  1804),  at 
the  Treaty  of  Cession," 

Here  was  a  grant,  "in  full  property,"  from  the 
highest  political  authority  having  the  power  to 
makegrantti — without  condition  or  limitation 
«8  to  the  manner  or  time  of  the  survey — pro- 
nounced invalid  for  the  reason  that  when  the 
sovereign  parted  with  the  territory,  it  had  no 
dclinite  location  nor  limit. 

The  concession  now  before  the  court  agrees 
with  the  one  we  have  considered,  as  being  in- 
ileliDite,  attaching  to  no  particular  spot  in  a 
large  extent  of  territory.  The  Mexican  Gk>vern- 
or  of  California  declares  it  to  be  the  property 
of  the  grantee  by  the  letters  then  issued,  not  in 
full  property,  but  as  "  subject  to  the  approba- 
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tion  of  the  most  excellent  Departmental  Assem- 
bly, and  to  conditions  underwritten."  Among 
these  conditions  are  those  of  a  survey  and  de- 
livery of  possession  by  a  public  officer,  and  oc- 
cupancy and  improvement  in  a  limited  period. 
For  vety  nearly  four  years,  while  the  land  re- 
mained as  the  property  of  Mexico,  no  act  was 
done,  nor  right  asserted  to  any  portion  of  the 
ten  square  leagues,  and  nothing  was  performed 
to  distinguish  them  from  any  other  part  of  tlie 
public  domain.  The  integrity  of  the  public 
domain  in  this  district  had  never  been  dis- 
turbed at  the  Treaty  of  Guadaloupe  Hidalgo, 
even  by  a  visit  from  the  grantee. 

The  case  of  Rutherford  v.  Oreene'i  Heirt,  2 
Wheat., 196,  does  not  conflict,  in  my  judgment, 
with  the  case  I  have  cited.  The  question  in 
that  case  was,  whether  an  Act  of  a  State  Legis- 
lature, appropriating  a  certain  number  of  acres 
in  a  particular  district  of  country  "  to  be  al- 
lotted" by  public  officers  named  in  the  Act,  and 
after  that  allotment  was  perfected,  whether  it 
amounted  to  a  legal  or  equitable  title  t,for  the 
case  was  in  chancery),  to  the  particular  lot  of 
land,  against  a  claimant  under  a  subsequent  en- 
try or'purchase  from  the  State.  To  make  that 
case  parallel  to  this,  the  claim  of  the  grantee 
should  have  rested  upon  the  general  grant  only, 
without  the  completing  process  of  the  allotment. 
The  analogy  fails,  in  respect  to  the  present 
case,  at  the  point  where  the  question  of  doubt 
Is  suggested. 

In  the  case  of  Smith,  this  court  considered 
the  effect  of  the  acts  of  the  grantee,  performed 
after  the  Treaty  of  Cession,  towards  locating  the 
grant,  and  whether  they  had  any  relation  back 
to  the  date  of  the  title,  so  as  to  unite  with  it 
and  give  deflniteness  to  it.  And  the  court  say, 
that  the  surveys  must  be  performed  by  public  of- 
ficers, under  a  legal  authority,  as  a  public  trust, 
and  that  this  was  the  law  of  both  the  United 
States  and  of  Spain.  And  that  theUnited  Stat«8, 
having  acquired  the  territory  by  cession,  were 
entitled  to  bold  it  discharged  of  all  claims, 
where  the  specific  lands  could  not  be  identified 
by  the  description  in  the  grant,  or  a  supple- 
mentary survey. 

The  doctrine  of  this  case  has  been  applied 
with  uniformity  by  this  court,  in  a  long  series 
of  cases,  some  of  which,  with  a  degree  of  strict- 
ness, bordering  upon  severity. 

Lecompte  v.  U.  S.,  11  How.,  119;  U.  8.  v. 
.ffinfl,  3  How.,  778;  8.  C,  7  How.,  833;  U.  8. 
V.  Wiygiiu,  14  Pet.,  834:  Bissell  v.  Penrote,  8 
How.,  817. 

The  non-fulfillment  of  these  conditions  it 
was  competent  to  Mexico  to  overlook  or  to  for- 
give. 

It  is  probable  that,  in  the  lax  administration 
of  her  laws,  in  the  distant  Province  of  Califor- 
nia, all  investigation  would  have  been  avoided 
if  the  cession  oi  the  United  States  had  not  been 
made.  It  is  equally  within  the  power  of  Con- 
gress to  remit  the  consequences  attaching  to  the 
omissions,  and  to  concede  as  a  grace  what,  in 
California,  might  have  been  yielded  from  indo- 
lence or  indulgence. 

But  Congress  has  chosen  to  deal  with  the  sub- 
ject of  titles  in  California,  upon  principles  of 
law,  embracing  in  that  term  the  whole  body  of 
jurisprudence  applicable  to  the  subject;  and 
that  the  solution  of  all  the  questions  arising 
upon  them  shall  be  made  by  courts  of  justice 
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acting  upon  tbeir  fixed  rules  of  judgment. 
Among  the  guides  it  has  directed  us  to  follow 
are  tlie  decisions  of  tliis  court  in  analogous 
cases.  In  my  opinion,  the  cases  I  have  cited 
control  this  case,  and  I  do  not  feel  at  iil>erty  to 
depart  from  what  is  to  me  their  clear  and  man- 
ifest import. 

Decree  of  the  Dittriet  Court  reteraed,  and 
eaute  remanded  to  tJit  said  Dittriet  Court,  for 
further  prceeeding*  to  be  had  therein  in  eon- 
fm-mity  to  the  opinion  of  this  court. 

Cited-18  How..  88.  SM,  667,  B«8;  1»  How.,  SU:  80 
How.,  M;  28  How..  817:  24  How.,  861 ;  1  Black..  6M. 
6«R ;  2  Black.,  232. 847. 848 : 1  Wall.,  404 ;  6  Wall.,  M9 :  10 
Wall..  288,  286, 287, 241 ;  18  Wall..  267 :  2  Otto.  478 :  7 
Otto.  216 ;  8  Otto,  480 ;  11  Otto,  609 ;  1  Sawy.,  S6S,  678 ; 
2  8aw]r.,440. 


JOHNC.  HATS.  Plff.inEr.. 

e. 

THE  PACIFIC  MAIL  STEAMSHIP  COM- 
PANY. 
(See  B.  a,  17  How.,  6ee-«».> 
Taxation — vetseU  in  transitu. 

The  State  of  California  has  no  Jurisdiction  over 
vessels  for  the  purpose  of  taxation,  which  were  not 
properly  abiding  within  its  limits  so  at  to  become 
incorporated  with  other  personal  property  of  the 
State,  but  which  were  then  temporarily,  tatftigeA 
in  lawful  trade  and  oommeroe,  with  their  sUu»  at 
the  homo  port  (New  York),  where  the  veraels  be- 
lonKed,  and  where  the  owners  were  liable  to  tie 
taxed  for  the  capital  invested,  and  where  the 
taxes  had  been  paid. 

The  assessment  was  not  a  Judicial,  but  a  minis- 
terial act,  and  as  the  aasessots  exceeded  their  pow- 
ers in  making  it,  the  officer  is  not  protected. 

The  payment  of  the  tax  was  not  voluntary,  but 
compulsory  to  prevent  the  sale  of  one  of  the  ships. 

Argtud  Mar.  6,  1855.     Decided  Mar.  10,  1855- 

IK    ERROR  to  the  District    Court  of  the 
United  States  for  the  Northern  District  of 
California. 

The  case  is  stated  by  the  court. 

Meatrt.  Miltoa  S.  Latham,  Robert  J. 
Br«nti  and  Henry  May,  for  plaintiff  in 
error: 

The  State  of  California  has  the  power  to  tax 
ships  or  other  property  brought  within  her  Ju- 
risdiction the  same  as  the  property  of  her  own 
citizens. 

Pamenger  Caeet,  7  How.,  823;  MeCuUoeh  v. 
Md.,  4  Wheat.,  425;  2  Story's  Com.,  410,  sec. 
937;  Providence  Bank  v.  Bmngt,  4  Pet.,  661; 
WeOon  v.  City  of  CkarUtton,  2  Pet.,  449; 
Lieente  Caees,  5  How.,  682. 

There  is  no  analogy  between  the  power  of 
taxation  and  the  power  of  regulating  com- 
merce 

9  Wheat..  201 ;  Federalist,  numbers  82-84,  86, 

Me»»n.  Samuel  F.  ViDton  and  Walter 
Davidget  for  defendants  in  error: 

First.  The  revenue  law  of  California  did 
not  apply  to  vessels  upon  which  the  tax  was 
exacted  by  the  plaintiff  in  error. 

Laws  of  California.  2d  sess.,  1861.  page  168. 

Second.  If  said  law  was  applicable  to  said 
vessels,  it  was  as  to  them,  in  violation  of  the 
Constitution  of  the  United  States,  and  there- 
fore null  and  void. 

1.   The  Act  in  question  was  a  regulation  of 
commerce  and  the  exclusive  power  ot  making 
such  a  regulation  was  vested  in  Congress. 
2M 


Oaixme  T.  Ogden.  9  Wheat.,  1 ;  Brown  y.SUUe 
of  Maryland,  12  Wheat..  419;  MeCuOoeh  v. 
Maryland,  4  Wheat.,  816;  lAoerue  Caaet,  5 
How., 504;  Pauenger  Cases,  7 How., 288;  CooUy 
V.  Board  of  Port  Warden*,  12  How.,  299;  The 
Brig  WHeonf.  U.  S.,1  Broclc..428;  HouieU  v. 
TheStaie.JiQXW.,  14. 

2.  The  law  was  repugnant  to  the  clearly 
manifested  will  of  Congress. 

1  Stat,  at  L.,  pp.  2«7,  489,  628,  806,  408;  3 
Stat,  at  L.,  108,  610,  668.  694. 

8.  The  law  was  in  substance  a  duty  on  im- 
ports. 

4.  The  law  was  in  substance  a  duty  on  ton- 
nage. 

6.  As  to  a  portion  of  the  said  vessels,  the 
United  States  bad  a  legal  and  beneficial  inter- 
est therein,  and  they  were  by  law.  the  means 
and  instruments  of  executing  the  laws  of  the 
general  government,  and  were  in  its  service  and 
subject  to  its  control  and  orders. 

0  Stat,  at  L.,  187,  867,  828;  Weeton  v.  OUyof 
Uharletton,  2  Pet,  466;  Dobbin*  v.  Com.  of  Erie 
County,  16  Pet,  447;  Cohen*  v.  StaUofVa.,  6 
Wheat.,  267;  NeU  v.  Ohio,  8  How.,  728. 

Mr.  Jutttee  ITelaoa  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  the  District  Court 
for  the  Northern  District  of  California. 

The  suit  was  brought  in  the  District  Court, 
by  the  Company,  to  recover  back  a  sum  of 
money  which  they  were  compelled  to  pay  to 
tlie  defendant,  as  taxes  assessed  in  the  State  of 
California,  upon  twelve  steamships  belonging 
to  them,  which  were  temporarily  within  the  Ju- 
risdiction of  the  State. 

The  complaint  sets  forth,  that  the  plaintiffs 
are  an  incorporated  Company  by  the  laws  of 
New  York;  that  all  the  stockholders  are  resi- 
dents and  citizens  of  that  State;  that  the  prin- 
cipal office  for  transacting  the  business  of  the 
Company  is  located  in  the  City  of  New  York, 
but,  for  the  better  transaction  of  their  business, 
they  have  agencies  in  the  City  of  Panama,  New 
Grenada,  and  in  the  City  of  San  Francisco, 
California;  that  they  have  also  a  naval  dock 
and  ship-yard  at  the  port  of  Benicia,  of  that 
State,  for  furnishing  and  repairing  their  steam- 
ers; that  on  the  arrival  at  the  port  of  San 
Francisco,  they  remain  no  longer  than  is  nec- 
essary to  land  their  passengers,  mails  and 
freight  usually  done  in  a  day;  they  then  pro- 
ceed to  Benicia,  and  remain  for  repairs  and 
refitting  until  the  commencement  of  the  next 
voyage,  usually  some  ten  or  twelve  days;  that 
the  business  in  which  they  are  engaged  ia  in 
the  transportation  of  passengers,  merchandise, 
treasure,  and  the  United  States  mails,  l>etween 
the  City  of  New  York  and  the  City  of  Ban 
Francisco,  by  wav  of  Panama,  and  between 
San  Francisco  ana  different  ports  in  the  Terri- 
tory of  Oregon;  that  the  Company  are  sole 
owners  of  the  several  vessels,  and  no  portion  of 
the  interest  is  owned  by  citizens  of  the  State  of 
California;  tliat  the  vessels  are  all  ocean  steam- 
ships, employed  exclusively  in  navigating  the 
waters  of  the  ocean;  that  all  of  them  are  duly 
r^^ered  at  the  custom  house  in  New  York, 
where  the  owners  reside;  that  taxes  have  been 
assessed  upon  all  the  capital  of  the  plaintiffs 
repreaentea  by  the  steamers  in  the  State  of  New 
York,  under  the  laws  of  that  State,  ever  since 
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they  have  been  employed  in  the  navigation, 
down  to  the  present  time;  that  the  said  steam- 
ships have  been  assessed  in  the  State  of  Cali- 
fornia and  County  of  San  Francisco,  for  the 
year  beginning  Ist  July.  1851,  and  ending 
SOtb  June,  1853,  claiming  the  assessment 
aa  annually  due,  under  an  Act  of  the  Legisla- 
ture the  State;  that  the  taxes  assessed  amount 
to|ll,962.50,and  were  paid  under  protest,  after 
one  of  the  vessels  was  advertised  for  sale  by 
the  defendant,  in  order  to  prevent  a  sale  of  it. 
To  this  complaint  the  defendant  demurred, 
and  the  court  below  gave  judgment  for  the 
phuDtiSs. 

By  the  3d  section  of  the  Act  of  Congress  of 
Slst  December,  1793,  it  is  provided  that  everv 
6hip  or  vessel,  except  as  tliereafter  provided, 
shall  be  registered  by  the  Collector  of  the  dis- 
trict, in  which  shall  be  comprehended  the  port 
to  which  the  ship  or  vessel  shall  belong  at  the 
time  of  her  registry,  and  which  port  shall  be 
deemed  to  be  that  at  or  nearest  to  which  the 
owner,  if  there  be  but  one,  or,  if  more  than 
one,  nearest  to  the  place  where  the  husband, 
or  acting  and  managing  owner  usually  resides: 
and  the  name  of  the  ship,  and  of  the  port  to 
which  she  shall  so  belong,  shall  be  painted  on 
her  stem,  on  a  black  ground,  in  white  letters 
of  not  le-ss  than  three  inches  in  length;  and  if 
any  ship  or  vessel  of  the  United  States  shall  be 
found  without  having  her  name,  and  the  name 
of  the  port  to  which  she  l)elong8,  painted  in  the 
manner  mentioned,  the  owner  or  owners  shall 
forfeit  $50. 

And  by  the  Act  of  29th  July,  1850  (9  Stat, 
at  L.,  440),  it  is  provided  that  no  bill  of  sale, 
mortgage,  or  conveyance  of  any  vessel  shall  be 
valid  against  any  person  other  than  the  grantor, 
&c..  and  persons  having  actual  notice,  unless 
such  bill  of  Bale,  mortgage  or  conveyance  he 
recorded  in  the  office  of  the  Collector  of  the 
customs  where  such  vessel  is  reiristered  or  en- 
rolled. 

These  provisions,  and  others  that  might  be 
referred  to.  very  clearly  indicate  that  the  domi- 
cil  of  a  vessel  that  requires  to  be  registered,  if 
we  may  so  speak,  or  home  port,  is  the  port  at 
which  she  is  registered,  and  which  must  be  the 
nearest  to  the  place  where  the  owner  or  owners 
reside.  In  this  case,  therefore,  the  home  port 
of  the  vessels  of  the  plaintiffs  was  the  port  of 
New  York,  where  they  were  duly  registered, 
and  where  all  the  individual  owners  are  resi- 
dent, and  where  is  also  the  principal  place  of 
business  of  the  Company;  and  where,  it  is  ad- 
mitted, the  capital  invested  is  subject  to  State, 
county  and  other  local  taxes. 

These  ships  are  engaged  in  the  transportation 
of  passengers,  merchandise,  <fcc.,  between  the 
City  of  New  York  and  San  Francisco, by  the  way 
of  Panama,  and  between  San  Francisco  and  dif- 
ferent ports  in  the  Territory  of  Oregon.  They 
are  thus  engaged  in  the  business  and  commerce 
of  the  country,  upon  the  highway  of  nations, 
touching  at  such  ports  and  places  as  these  great 
interests  demand,  and  which  hold  out  to 
the  owners  suflScient  inducements  by  the 
proBls  realized  or  expected  to  be  realized.  And 
80  far  as  respects  the  ports  and  harbors  within 
the  United  Slates,  they  are  entered  and  cargoes 
discharged,  or  laden  on  board,  independently 
of  aiiy  control  over  them,  except  as  it  respects 
municipal  and  sanitary  regulations  of  the  local 
See  17  How. 


authorities,  such  as  are  not  inconsistent  with  the 
Constitution  and  laws  of  the  general  t;overn- 
ment,  to  which  belongs  the  regulation  of  com- 
merce with  foreign  nations  and  between  the 
States. 

Now,  it  is  quite  apparent  that  if  the  State  of 
California  possessed  the  authority  to  im- 
pose the  tax  in  question,  any  other  State  in 
the  Union,  into  the  ports  of  which  the  vessels 
entered  in  the  prosecution  of  their  trade  and 
business,  might  also  impose  a  light  tax.  It  may 
be  that  the  course  of  trade,  or  other  circum- 
stances, might  not  occasion  as  great  a  delay  in 
other  ports  on  the  Pacific  as  at  the  port  of  San 
Francisco.  But  this  is  a  matter  accidental, 
depending  upon  the  amount  of  business  to  be 
transacted  at  the  particular  port,  the  nature  of 
it,  necessary  repairs,  &c.,  which  in  no  respect 
can  affect  the  question  as  to  the  tUu*  of  the 
property,  in  view  of  the  right  of  taxation  by 
the  State. 

Besides,  whether  the  vessel,  leaving  her  home 
port  for  trade  and  commerce,  visits,  in  the 
course  of  her  voyage  or  business,  several  ports, 
or  confines  her  operations  in  the  carrying  trade 
to  one,  are  questions  that  will  depend  upon  the 
profitable  returns  of  the  business,  and  will  fur- 
nish no  more  evidence  that  she  has  Ixicome  a 
part  of  the  personal  property  within  tiie  State, 
and  liable  to  taxation  at  one  port  than  at  the 
others.  She  is  within  the  jurisdiction  of  all  or 
any  one  of  them  temporarily,  and  for  a  purpose 
wholly  excluding  the  idea  of  permanently 
abiding  in  the  State,  or  changing  her  home 
port.  Our  merchant  vessels  are  not  unf  requent- 
ly  absent  for  years,  in  the  foreign  carrying 
trade,  seeking  cargo,  carrying  and  unlading  it 
from  port  to  port,  during  all  the  time  absent: 
but  they  neither  lose  their  national  character 
nor  their  home  port,  as  inscrilied  upon  their 
stern. 

The  distinction  between  a  vessel  in  her  home 
port  and  when  lying  at  a  foreign  one.  or  in  the 
port  of  another  State  is  familiar  in  the  admi- 
ralty law.  She  is  subjected,  in  many  cases,  to 
the  application  of  a  different  set  of  principles. 
7  Pet.,  324;  4  Wheat.,  488. 

We  are  satisfied  that  the  State  of  California 
had  no  Jurisdiction  over  these  vessels  for  the 
purpose  of  taxation,  they  were  not,  properly, 
abiding  within  its  limits,  so  as  to  I)ecoroe  incor- 
porated with  the  other  personal  property  of  the 
State;  they  were  there  but  temporarily,  en- 
gaged in  lawful  trade  and  commerce,  with 
their  situs  at  the  home  port,  where  the  vessels 
belonged,  and  where  the  owners  were  liable 
to  be  taxed  for  the  capital  invested,  and  where 
the  taxes  had  been  paid. 

An  objection  is  taken  to  the  recovery  against 
the  Collector,  on  the  ground,  mainly,  that  the 
assessment  under  the  law  of  California,  by  the 
assessors,  was  a  judicial  act.  and  that  the  party 
should  have  pursued  his  remedy  to  set  it  aside 
according  to  Dhe  provisions  of  ihat  law. 

We  do  not  think  so.  The  assessment  was 
not  a  judicial,  but  a  ministerial  act.  and  as  the 
assessors  exceeded  their  powers  in  making  it, 
the  officer  is  not  protected. 

The  payment  of  the  tax  was  not  voluntary, 
but  compulsory,  to  prevent  the  sale  of  one  of 
the  ships. 

Our  conclusiou  is,  that  the  Judgment  of  th» 
court  beUne  is  right,  and  should  be  affirmed. 
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Mr.  Jvitiee  Daniel.  dinsoDting: 

1  diiiseut  from  the  decision  of  the  court  in 
this  ca»e.  it  being  my  opinion  tbat  neither  the 
Circuit  Court  nor  this  court  could  take  juris- 
diction over  the  parties  to  this  suit ;  and  that 
therefore  this  cause  should  be  remanded  to  the 
District  Court,  with  directions  to  dismiss  it  for 
want  of  jurisdiction. 

Mr.  Justice  Campbell: 

I  concur  in  the  judgment.  But  I  concur 
only  in  consequence  of  the  facts  stated  in  the 
declaration,  and  admitted  by  the  demurrer. 
The  material  fact  is,  that  the  vessels  were  tn 
transitu,  having  no  sitiu  in  California,  nor  per- 
manent connections  with  its  internal  commerce. 

Judgment  of  the  District  Court  affirmed,  with 
costs  and  interest  until  paid,  at  the  same  rate 
per  annum  that  similar  judgments  bear  in  the 
State  of  California. 

Judgment  affirmed,  with  costs. 

CIted-ll  Wall.,  4X8:  12  Wall.,  tax  16  Wall.,  4n, 
47V  ;  9  Otto.,  S8Z;  87  Pa.,  181;  «2  Pa.,  886:  84  OMm 
498. 


WILLIAM  CHRISTY,  Plff.  in  Br., 

«. 

LODOVIC  P.  ALFORD.  Admr.  of  Hbhet 

D.  BcLLASD,  Deceased. 

(See  8.  C.  17  How.,  601-606.) 

Limitations — successive  possessions   wiB    areate 
statutory  bar. 

By  a  statute  of  Texas,  "Every  suit  to  be  Instituted 
to  recover  real  estate,  as  afrainst  btm,  her  or  theni, 
Id  poeseanlon,  under  title,  or  color  of  title,  shall  be 
Instituted  within  three  years  next  after  the  cause 
of  action  shall  have  accrued,  and  not  afterwards," 
&c.  Held  tbat  the  person  sued  need  not  blmself 
have  held  for  three  years  In  order  that  the  statute 
Imr  mav  be  effectual;  but,  that  the  possession,  un- 
der said  Statute,  might  be  tn  two  nr^ore,  holding 
in  privity,  one  under  another ;  and  if  the  poB!<ession 
of  both  so  holding  under  title,  or  color  of  title,  will 
make  out  the  terra  pre8crll>cd  by  said  section,  then 
the  bar  will  be  effectual. 

Hence,  when  two  or  raore  persons,  in  or  under 
the  same  title,  bad  possession  for  more  than  three 
years,  it  is  sufficient  to  create  the  statutory  l>ar. 

Submitted  Mar.  1,  \8S5.    Decided  Mar.  10, 1865. 

IN  ERROR  to  the  District  Court  of  the  Unit- 
ed States  for  the  District  of  Texas. 

This  was  an  action  of  trespass  brought  in  the 
District  Court  of  the  United  States  for  the  Dis- 
trict of  Texas,  by  the  plaintiff  in  error,  to  try 
the  title  to  a  certain  tract  of  land.  Tlie  trial 
below  resulted  in  a  verdict  and  judgment  in 
favor  of  the  defendants,  whereupon  the  plaint- 
iffs brought  the  case  here  on  a  writ  pf  error. 

A  further  statement  appears  in  the  opinion 
of  the  court. 

Messrs.  J.  J.  CritteBden,  A.  H.  Law- 
reace  and  Robert  Hug^hes,  for  the  plaintiff 
in  error,  contended : 

First.  That  the  language  of  the  16th  section 
of  the  Texas  Statute  of  1841,  affects  the  posses- 
sion of  him  alone  against  whom  the  suit  is 
brought. 

Second.  Tbat  from  the  whole  Act  together, 
it  is  manifest  that  three  years'  possession  was 
not  intended  as  a  bar,  for  the  14lh  section  gives 
authority  to  anyone  having  a  right  of  entry,  to 
make  such  ent^  within  ten  years. 

tin 


Messrs.  E.  P.  HUl  and  J.  P.  Headereoa* 

for  the  defendant  in  error. 

We  submit  tbat  the  plaintiff's  cause  of  action 
in  this  case  accrued  to  him  the  very  moment  the 
defendant,  or  those  under  whom  he  claims,  en- 
tered upon  the  land,  claiming  it  adversely  to 
plaintiff  under  color  of  title. 

Alexander  ▼.  Pendleton.  8  Or.,  462;  Jaekton 
V.  EOiott,  18  Johns.,  118;  Eawkins  et  al.  ▼. 
Barney's  Lessee,  6  Pet.,  457;  Oterfietdv.  Christey, 
7  S.  &  R.,  177:  McKay  v.  JHzon,  S  8.  &  R.. 
264;  Portis  v.  EiU's  Adm.,  8  Tex.,  278. 

A^  to  the  fact  of  continuity  of  possession. we 
refer  to  1  Shep.  Touchst.,  446-448;  Shannon 
V.  Kiney,  1  Marsh.,  4.  Herd  v.  Walton,  2 
Marsh.,  680. 

Mr.  Justiee  Curtis  delivered  the  opinion  of 
the  court: 

This  case  comes  before  us  by  writ  of  error 
to  the  District  Court  for  the  District  of  Texas. 
It  was  an  action  of  trespass,  to  try  the  title  to  a 
tract  of  land.  On  the  trial,  the  defendant  re- 
lied on  the  16th  section  of  the  Statute  of  Lim- 
itations, passed  in  1841,  by  the  Congress  of  the 
then  Republic  of  Texas,  which  is  in  the  follow- 
ing words:  "  Every  suit  to  be  instituted  to  re- 
cover real  estate,  as  against  him,  her  or  them, 
in  possession,  under  title  or  color  of  title,  shall 
be  instituted  within  three  years  next  after  cause 
of  action  shall  have  accrued,  and  not  after- 
wards, saying,"  Ac 

In  reference  to  this  defense  the  District  Judge 
instructed  the  jury,  that  a  possession  under  t£e 
said  15th  section  might  be  in  two  or  more,  hold- 
ing in  privity,  one  under  another;  and  if  the 
possession  of  both  so  holding  will  make  out  the 
term  prescribed  by  said  section,  and  he  sued 
has  title  or  color  of  title,  then  the  bar  will  be 
effectual. 

The  plaintiff  excepted  to  this  instruction, 
and  the  jury  found  a  verdict  for  the  defend- 
ant. 

Several  objections  to  this  instruction  have 
been  relied  on  in  this  court.  The  first  is,  that 
a  holding  by  two  persons  for  the  space  of  three 
years,  one  claiming  and  holding  in  privity  with 
the  other,  does  not  satisfy  the  Statute;  that  the 
person  who  is  sued  must  himself  have  held  for 
the  space  of  three  years.  The  argument  is,  that 
the  period  of  three  years  begins  to  run  when 
"  cause  of  action  Aall  have  accrued ; "  that  the 
Statute  does  not  say  when  a  cause  of  action, 
or  the  first  cause  of  action  accrued,  but  when 
cause  of  action  accrued;  that  cause  of  action 
accrues  against  each  tenant  in  succession  when 
he  enters,  whether  he  come  into  the  land  in 
privity  with  the  preceding  occupant  or  not;  for 
each  is  a  trespasser  by  an  unlawful  entry ;  tbat 
the  Statute  refers,  not  to  the  cause  of  action 
which  first  accrues  to  the  plaintiff  by  reason  of 
an  unlawful  entry,  but  to  the  first  cause  of  ac- 
tion which  accrues  to  him  by  reason  of  the  en- 
try of  the  particular  person  sued.  It  is  con- 
ceided  that  this  construction  of  the  Statute  is 
not  in  conformity  with  that  put  upon  the  SI 
Jac.  I.,  ch.  16.  and  its  re-enactments  in  this 
country;  but  it  is  insisted  that  the  particular 
terms  of  the  Statute  in  question  call  for  a  dif- 
ferent interpretation,  because  the  bar  therein 
provided  for  is  confined  to  certain  cases  therein 
enumerated,  and  is  not  applicable  td  all  cases  of 
adverse  holding  for  the  space  of  three  yeara. 
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It  musl  be  admitted  that  the  bar  aSorded  by 
the  15th  section  of  the  Statute  is  confined  to  the 
particular  cases  therein  described ;  but  the  ques- 
tion is,  whether  that  description  excludes  cases 
trbere  there  has  been  an  adverse  holding  for 
three  years  by  different  persons  holding  in 
privity  with  each  other;  and  we  are  of  opinion 
that  such  cases  are  included  in  the  15th  section. 
We  think  both  the  language  of  the  law  and  its 
subject  matter,  as  well  as  the  analogous  cases 
respecting  the  interpretation  of  similar  statutes, 
call  for  this  construction,  The  plaintiff  would 
lead  the  law  as  if  it  had  said,  "  within  three 
years  next  after  cause  of  action  shall  have  ac- 
«nied  "  ' '  against  the  person  sued. "  But  these 
words  are  not  in  the  law,  nor  would  the  court 
be  justified  in  interpolating  them.  It  is  true, 
the  only  cases  enumerated  in  the  law  are  suits 
aeainst  persons  in  possession  under  title  or  color 
of  title.  But  the  definitions  of  the  terms,  title 
and  color  of  title,  which  immediately  follow, 
are:  "By  the  term  title,  as  used  in  this  section, 
is  meant  a  tegular  chain  of  transfer  from  and 
under  the  sovereignly  of  the  soil :  and  color  of 
title  is  constituted  by  a  consecutive  chain  of 
such  transfer  down  to  him,  her,  or  ihem,  in 
possession,  without  being  regular,  as  if  one  or 
more  of  the  memorials  or  muniments  l)e  not  re- 
gistered or  not  duly  registered,"  &c.  It  is  quite 
plain,  therefore,  that  when  this  section  speaks 
of  a  suit  against  one  in  possession  under  title  or 
color  of  title,  it  is  not  confined  to  cases  in  which 
the  defendant  was  the  first  to  enter  under  that 
title.  If  he  be  in  a  regular  chain  of  transfer 
from  and  under  the  sovereignty  of  the  soil,  or 
in  a  consecutive  chain  of  such  transfer,  though 
informal  in  its  instruments,  he  is  a  defendant 
within  the  descriptive  words  of  this  section; 
«od  it  is  wholly  immaterial  whether  he  was  the 
first  taker  from  the  sovereign  of  the  soil  or  not. 

The  words,  "as  against  him,  her  or  them  in 
possession,  under  title  orcolor  of  title,"  restrict 
the  benefit  of  this  bar  to  those  persons  who  hold 
under  such  a  title;  the  words,  "  shall  be  insti- 
tuted within  three  years  next  after  cause  of  ac- 
tioD  shall  have  accrued,  and  not  afterwards," 
prescribe  the  length  of  time  during  which  cause 
of  action  must  nave  existed,  by  reason  of  an 
advene  holding  under  such  a  title.  And  as  by 
the  very  terms  of  the  Act.  the  person  setting  up 
this  bar  must  be  in  a  chain  of  transfer  fmm  the 
sovereignty  of  the  soil  down  to  himself,  it  nec- 
essarily follows,  that  the  defendant  setting  up 
the  bar  must  be  in  privity  with  his  predecessors 
in  the  title,  and  that  he  cannot  rely  on  the  title 
or  possession  of  anv  one  under  whom  he  does 
not  claim.  There  Is  nothing  in  the  Act  to  re- 
strict the  party  sued  from  relying  on  the  posses- 
sion of  any  predecessor  in  ilhat  title  under  the 
sovereignty  of  the  soil,  which  has  come  to  him- 
self, and  the  purpose  of  the  Act  requires,  that 
he  should  be  allowed  to  do  so.  That  purpose 
was  to  give  repose  to  such  titles  by  three  years' 
adverse  possession.  But  if  the  construction  for 
by  the  plidntiff  in  error  were  adopted,  three 
years'  possession  under  such  title,  by  one  per- 
son, would  not  quiet  that  title.  If  a  descent 
were  cast,  or  an  alienation  took  place,  after 
three  years  had  elapsed,  a  right  of  action  would 
accrue  against  the  heir  or  purchaser  who  should 
enter,  and  that  action  would  not  be  barred  be- 
cause the  defendant  had  not  himself  held  pos- 
session for  three  years. 
See  17  How.  U,  6.,  Book  15, 


This  would  be  an  extraordinary  anomaly.  At 
the  common  law.a  descent  cast  tolled  the  right 
of  entry,  because  the  heir  came  in  by  operation 
of  law;  and  a  discontinuance  was  worked  by 
the  alienation  of  a  tenant  in  tail,  so  that  the 
alienee  could  not  be  entered  on  by  the  Ijeir  in 
tail.  These  rules  of  the  common  law  were 
changed,  in  part,  by  the  82  Hen.  VIII..  ch.  88, 
and  have  been  wholly  abrogated  in  most  of  the 
United  States;  but  that  the  title  of  the  heir  or 
alienee  should  be  worse  than  that  of  the  ances- 
tor or  grantor,  and  that  an  action,,  wholly  bar- 
red against  the  latter,  should  be  revived  and  be 
in  force  upon  an  entnr  by  the  former,  under  a 
title  already  protected  by  the  Act,  would  indeed 
be  strange.  We  see  nothing  in  the  language  or 
objects  of  the  law,  and  certainly  there  is  noth- 
ing in  the  decisions  under  analogous  laws 
calling  for  this  interpretation. 

Though  we  do  not  know  that  the  Supreme 
Court  of  Texas  has  had  occasion  to  deciae  the 
precise  question  here  presented,  that  learned 
court  has  repeatedly  expressed  views  of  this  sec- 
tion of  the  Act  of  184 1 ,  in  accordance  with  those 
we  have  al>ove  given.  In  Tiheeler  t.  Moody,  0 
Tex.,  877,  that  court,  in  considering  a  defense 
set  up  under  the  15th  section  of  this  Act,  sav: 
"  The  possession  need  not  be  continued  by  the 
same  person ;  but,  when  held  bv  different  per- 
sons, it  must  be  shown  that  a  prfvity  existed  be- 
tween them."  So,  in  IlorUm  v.  Orawford,  10 
Tex. ,  890,  speaking  of  the  time  when  the  cause 
of  action  accrues,  within  the  meaning  of  this 
section,  they  say:  "  When  does  the  cause  of 
action  accrue?  Unquestionably,  at  the  instant 
of  possession  taken  under  the  circumstances 
specified  in  the  Statute,  viz. :  under  title  or 
color  of  title,  according  to  the  definition  of 
those  terms  given  in  the  law  himself." 

See,  also,  Portig  et  ux,  v.  HUT*  Adm'r,  8 
Tex.  378. 

We  understand,  therefore,  that  our  views  of 
this  Statute  are  in  accordance  with  those  of  the 
Supreme  Court  of  Texas,  so  far  as  that  learned 
court  has  had  occasion  to  express  any  opinion 
on  the  subject;  and  we  hold,  in  the  terms  laid 
down  by  them  in  the  case  of  Wheeler  v.  Moody, 
that,  under  the  15th  section  of  the  Act  of  1841, 
the  possession  need  not  be  continued  by  the 
same  person,  and  that  consequently  the  instruc- 
tion of  the  District  Court,  in  this  particular, 
was  correct. 

But  it  is  further  objected,  that  the  instruction 

fiven  did  not  require  that  the  first  holder  should 
ave  been  in  under  title  or  color  of  title,  but 
only  that  the  person  sued  should  have  title  or 
color  of  title;  and  that  this  instruction  would 
allow  the  benefit  of  this  bar  to  one  having  title, 
and  a  possession  of  less  than  three  years,  if  be 
claimed  in  privity  with  another  who  had  pre- 
viously possessed  without  title.  But  the  in- 
struction must  be  taken  with  reference  to  the 
admitted  facts  upon  which  it  was  given.  Those 
facts  were:  "  It  was  proved  by  the  admissions 
of  the  parties,  by  their  attorneys,  that  L.  P. 
Alford  and  the  defendant,  by  a  union  of  the 
several  possessions,  had,  next  before  the  com- 
mencetnent  of  the  plaintiff's  action,  peaceable, 
adverse  and  uninterrupted  possession  for  more 
than  three  years,  claiming  under  color  of  title, 
of  six  hunared  and  forty  acres  of  land,  by  virt- 
ue of  said  Alford's  hestd  right  certificate,  duly 
recommended,  duly  surveyed  and  returned  to 
17  867 
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the  General  Land  Office,  and  within  the  bound- 
ary of  both  of  one-league  surveys  of  plaintiff, 
described  and  mentioned  in  the  second  and  third 
count  of  his  petition." 

There  was  no  room  to  argue,  nor  could  the 
jury  find  that  any  part  of  the  three  years'  pos 
session  was  held  without  color  of  title,  for 
the  contrary  is  expressly  admitted.  In  refer- 
ence to  the  particular  facts  of  this  case,  the  in- 
struction was  not  erroneous  in  the  particular 
complained  of. 

It  is  also  urged,  that  in  addition  to  what  was 
said  by  the  court,  the  jury  should  have  been 
told  that  the  defendant,  havine  no  title,  or  color 
of  title,  such  as  thai  prescribed  bv  the  Statute, 
could  not  have  the  benefit  of  thd  bar,  by  virtue 
of  the  title  or  color  of  title  of  Alford,  under 
whom  he  claimed;  for  the  reason  that,  claiming 
a  bar  under  the  Statute,  he  had  to  show  the 
circumstances  prescribed  by  it;  and  the  title 
prescribed  having  to  be  a  transfer  down  to  him 
in  posscKsion,  the  requirement  was  not  com- 
plied with  by  showing  a  title  in  him  under 
whom  he  claimed;  and  the  consequence  is,  that 
the  defendant,  instead  of  provinghimself  with- 
in the  rule  required,  shows  himself  out  of  it, 
and  not  entitled  lo  the  bar. 

Bui  upon  the  facts  agreed,  this  position  is 
not  tenable.  It  was  agreed  that  the  defendant's 
possession  was  under  color  of  title  by  virtue  of 
AlforU's  head  right  certificate;  and  the  instruc- 
tion given  by  the  court  required  the  jury  to  find 
that  the  defendant  claimed  in  privity  with 
Alford;  and  this  privily  is  also  admitted,  for 
he  could  be  in  under  color  of  Alford's  head 
right  only  by  force  of  a  consecutive  chain  of 
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transfer  through  Alford  from  the  sovereignty 
of  the  soil. 

He  was  therefore  not  setting  up  color  of  title 
in  another,  but  in  himself.  It  is  true  the  record 
does  not  show  how  this  privity  was  created,  nor 
that  the  defendant  was  in  a  consecutive  chain 
of  transfer.  But  the  necessity  for  this  proof 
was  done  away  by  the  admission  of  the  plaint- 
iff, that  the  defendant  was  in  possession  under 
color  of  title;  for,  as  has  lust  been  observed, 
this  was  equivalent  to  an  admission  tbatjie  was- 
in  under  such  a  chain  of  transfer  from  the  sov- 
ereignty of  the  soil. 

It  has  also  been  urged,  that  the  14th  section 
of  this  Statute  allows  an  entry  within  ten  yeara 
next  after  the  right  accrues.  We  are  spared 
the  necessity  of  discussing  this  question  at  large, 
because  it  has  been  distinctly  decided  by  Qie 
Supreme  Court  of  Texas,  in  'Uorton  v.  Oravy- 
ford,  10  Tex.,  882;  and  we  concur  entirely  in 
the  corrtfclness  of  the  reasoning,  by  which  it  is 
there  shown  that  the  14th  section  of  the  Act 
has  no  effect  upon  the  bar  created  by  the  I5th 
section. 

The  other  matters  assigned  for  error  related 
exclusively  to  the  plaintiff's  title.  But  as  the 
bar  under  the  15th  section  of  the  Statute  of 
Limitations  was  complete  and  effectual  upon 
the  conceded  facts,  there  can  be  no  error  in  the 
judgment  in  favor  of  the  defendant,  even  if 
the  court  ruled  erroneously  in  respect  to  the 
title  of  the  plaintiff;  and  we  have  not  consid- 
ei-ed  these  alluged  errors,  and  give  ho  opiuion 
thereon. 

The  judgment  of  the  Dittriet  Court  u  affirmed, 
with  co»t$. 

ftS  U.  8. 
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ATTORNEY  AT  LAW 

WASaiNCTOK.  o,  c. 


THE  DECISIONS 


Supreme  Court  of  the  United  States, 


AT  DECiTMBER  TERM,  1855. 


THOMAS  I.  COGOESHALL.  WILLIAM 
COOOESHALL  and  COOK  BORDEN, 
Appt*.  ^ 

JAMES  HARTSHORNE  and  WINSLOW 
AMES. 

Deeree  on  $(ipulation. 

On  hearing  of  oauae,  decree  entered  on  stipula- 
tion, reveralnar  decree  below  for  damases  and 
oodta,  and  afflrminr  decree  for  inlunctioo  and 
making  It  perpetual  and  without  casta  to  either 
party. 

ArgiudDee.  It,  1856.      Decided  Dee.  IS,  1866. 

APPEAL   from    the    Circuit  Court  of  the 
United  States  for  the  District  of  Massa- 
chuKettfl. 
Mr.  O.  T.  Cttrtis  for  appellants. 
Jfr  J.  A.  Iioting  for  appellees. 


Mr.  Chief  Justice  Taney  made  the  follow- 
ing order: 

This  cause  came  on  to  be  heard  on  the 
transcript  of  the  record  from  the  Circuit  Court 
of  the  United  States  for  the  District  of  Massa- 
chnaetts,  and  on  the  stipulation  filed  by  the 
counsel  of  the  respective  parties,  that  the  follow- 
ing decree  should  be  entered:  on  consideration 
whereof,  and  on  the  motion  of  Mr.  Curtis,  of 
counwl  for 'appellants,  it  is  now  here  ordered, 
•djudged  anci  decreed,  that  so  much  of  the  de- 
eree of  the  Circuit  Court  as  required  payment 
by  the  appellants  to  the  appellees  of  the  sum 
of  |n,9^.63,  and  interest  thereon,  as  profits, 
d  $891.79,  as  costs,  be,  and  the  same  is  here- 
reversed;  and  that  so  much  of  \he  said  de- 
e  as  relates    to  an  injunction    restraining 
I  appellants,  their  agents  and  servants  and 
'gns,  from  using  certain  patterns  and  stoves 
rein  mentioned,  be,  and  the  same  is  hereby 
rroed  and  the  injunction  made  perpetual ; 
I  that  the  said  Circuit  Court  be,  and  the 
Jte  is  hereby  directed  to  enter  a  full  satisfac- 
>n  of  all  damages  and  costs  in  this  cause; 
d  it  is  further  ordered  and  decreed  by  this 
Mit,  that  neither  party  take  any  costs  in  this 
r  the  Circuit  Court  in  this  cause. 
te  18  How. 


Ekparte    m    thb    Matter    of    OEOROE 

BULKLBY,  PtaifMffin  Brror, 

•. 

CHRISTIAN    HONOLD. 

LATHROP    L.    STUROESS,    Baint^   in 
Blrror, 

V. 

CHRISTIAN  HONOLD. 

(See  8.  C,  18  How.,  40-11.) 

Motion  for  eaetention  of  time  to  file  return. 

Where  the  oler)c  of  the  Circuit  Court  certifies  that 
he  cannot,  consistently  with  his  other  duties,  r&- 
turn  to  this  court  a  transcript  of  the  record,  within 
the  time  required  by  the  rules,  a  motioD  for  furUier 
time  to  return  such  transcript  win  be  denied. 

Arffued  Dee.  7,  1856.        Decided  Dee.  18,  1865. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
iStat«B  for  the  Eastern  District  of  Louis- 
iana. 

On  an  application  of  Mr.  Lawrence  for  an 
extension  of  time,  under  the  68d  rule  of  this 
court,  to  file  the  returns  of  the  writs  of  error  in 
these  cases. 

Mr.  I<«wrence.of  counsel  for  the  plaintiffs 
in  error,  having  flled  and  read  in  open  court  a 
certificate  of  the  clerk  of  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Louisiana,  stating  that  a  return  to  the  writ  of 
error  could  not  be  made  in  less  than  ninety 
days  after  the  return  day  of  said  writ,  moved 
the  court  for  an  extension  of  the  time  in  con- 
formity thereto. 

Me*»r».  I<»wreace  and  Owen  ft  Vose  for 
plaintiffs  in  error. 

Mr.  4.  P.  Benjamin  for  defendant  in  er- 


Mr.  Juttiee  M el«a>n  delivered  the  opinion 
of  the  court: 

In  the  above  caseswritsof  error  were  allowed 
on  the  21st  day  of  November  last,  the  judg- 
ments having  been  entered  on  the  16th  of  that 
month.  The  clerk  of  the  Circuit  Court  certifies 
that  he  cannot,  consistently  with  the  other  du- 
ties of  his  office,  make  out  and  have  ready  the 
transcript  of  the  record  and  proceedings  in  the 
said  causes,  in  time  for  the  same  to  reach  Wash- 
ington City  at  the  opening  of  the  term  of  the 
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Supreme  Court,  nor  within  less  (hjin,  niUety 
days  thereafter.  •  ■ 

On  thU  statement  of  the  cleric,  a  motion  is 
made  for  louger  time  to  certify  the  record. 

At  the  December  Term,  1863,  this  court 
adopted  a  rule  requiring,  where  a  judgment  or 
decree  was  entered  thirty  days  before  the  suc- 
ceeding term  of  this  court,  that  the  writ  of  er- 
ror or  ap[>eal  should  be  entered  on  the  record  of 
this  court,  and  the  record  filed  within  the  first 
six  days  of  the  term.  But  if  less  than  thirty 
days  intervene  between  the  entry  of  the  judg- 
ment or  decree  and  the  sitting  of  this  court, 
the  case  should  be  entered  on  the  docket  of 
this  court,  and  the  record  filed,  within  thirty 
days  from  the  commencement  of  the  term. 

The  above  rule  was  adopted  to  prevent  un- 
neceosaiy  and  improper  delays,  in  prosecuting 
writs  of  error  or  ap(^l8  in  tnis  court  from  the 
inferior  courts.  Thirty  days  from  the  com- 
mencement of  this  term  affords  ample  time  to 
the  cleric  to  make  out  and  forward  the  records 
in  the  above  cases.  The  rules  of  this  court  can 
in  no  respect  depend  upon  the  convenience  of 
the  clerks  of  the  inferior  courts. 

ORDBB. 

On  consideration  of  the  motion  made  by  Mr. 
Lawrence  on  a  prior  day  of  the  present  term, 
to  wit:  on  Friday,  the  7th  inst.,  and  of  the  fol- 
lowing certificate,  to  wit  :  ' 

"Circuit  Court  of  the  United  States,  Fifth 
Circuit  and  Eastern  District  of  Louisiana, 
clerk's  office. 

Christian  Honold  ) 

t.  [  2892. 

Okorob  Bulklbt.    ) 

I  certify  that  on  this  25th  day  of  November,  A. 
D.  1855,  a  writ  of  error  to  the  December  Term, 
A.  D.  1855,  of  the  Supreme  Court  of  the  United 
States  was  duly  applied  for,  allowed  and  filed 
by  the  defendant  in  the  aboveentitled  cause, 
Cfieorgc  Bulkley,  from  the  judgment  rendered 
against  him  therein  in  the  said  Circuit  Court 
ou  the  16th  day  of  November,  1856. 

And  I  further  certify  that  I  cannot,  consist- 
ently with  the  other  duties  of  my  ofilce,  make 
out  and  I)ave  ready  the  transcript  of  the  record 
and  proceedings  in  the  said  cause  in  time  for 
the  same  to  reach  Washington  City  at  the  open- 
ing of  the  term  of  the  Supreme  Court  to  which 
it  te  returnable,  nor  within  less  than  ninety  days 
thereafter. 

New  Orleans,  2Ut.  Nov.,  1855. 

Attest:  J.  W.  Ctjrlbt,  Clerk." 

It  is  now  here  considered  and  ordered  by  this 
court,  that  the  extension  applied  for  be,  and  is 
hereby  denied;  and  that  the  said  motion  be,  and 
the  same  is  hereby  overruled.  Per  Mr  Juttiee 
McLieJtn. 

ORDBR. 

On  consideration  of  the  motion  made  by  Mr. 
Lawrence  on  a  prior  day  of  the  present  term,  to 
wit:  on  Friday,  the  7th  instant,  and  of  the  fol- 
lowing certificate,  to  wit : 

■'Circuit  Court  of  the  United  States,  Fifth 
Circuit  and  Eastern  District  of  Louisiana, 
clerk's  office. 

Christian  Honold       ) 

«.  \  No.  2898. 

Lathrop  L.  Stitrobs.  ) 

I  certify  that  on  this  Slst  day  of  November, 
8ff2 
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A.  D.  1855,  a  writ  of  error  to  the  December 
Term,  A.  D.  1855,  of  the  Supreme  Court  of  the 
United  States  was  duly  applied  for,  allowed 
and  filed  by  the  defendant  in  the  alx>ve-entitled 
cause,  Lathrop  L.  Sturges,  from  the  judgment 
rendered  against  him  therein  in  the  said  Circuit 
Court  on  the  16th  day  of  November,  lS2o. 

And  I  further  certify  that  I  cannot,  consist- 
ently with  the  other  duties  of  my  office,  make 
out  and  have  ready  the  transcript  of  the  record 
and  proceedings  in  the  said  cause  in  time  for 
the  same  to  reach  Washington  City  at  the  open- 
ing of  the  term  of  the  Supreme  Court  to  which 
it  18  returnable,  nor  within  less  than  ninety  days 
thereafter. 

New  Orleans,  21  Nov.,  1855. 

Attest:  J.  W.  Curlbt,  Clerk." 

It  is  now  here  considered  and  ordered  by  this 
court,  that  the  extensino  applied  for  be,  and  the 
same  is  hereby  denied;  and  that  the  said  mo- 
tion be,  and  the  same  is  hereby  overruled.  Per 
Mr,  Jiutic*  ]IIcI<e»n. 


JAMES  B.  PECK,  WILLIAM  HEILMAN, 
AND  EDWARD  H.  FR18MUTH,  Owners 
of  the  Steamship  Coldxbds,  Appellant*, 

V. 

JOHN  SANDERSON. 

(See  S.  C,  18  Bow.,  4S.) 

This  court  cannot  grant  a  rebearingr  in  a  caae 
which  has  been  remitted  to  the  court  t>olow. 

Argued  Dee.  7,  1866.        Decided  Dee,  18,  18S6. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
Pennsylvania. 

This  case  was  disposed  of  by  this  court  at  the 
last  term. 

58  U.  8.,  178. 

It  is  now  again  before  the  court,  on  a  motion 
by  the  appellee  for  a  re  argument. 

Mr.  Wain  for  appellants. 

Mr.  Rnah  for  appellee. 

Mr,  Juetiee  M elaeaa  delivered  the  opinioii 

of  the  court: 

This  case  was  decided  at  the  last  term  on  an 
appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsylvania, 
and  a  notion  is  now  made  by  Mr.  Ruth,  coun- 
sel for  the  appellee,  for  a  re-argument,  on  the 
ground  that  he  was  prevented  by  siclcness 
from  attending  the  court  at  the  time  of  tlie 
hearing. 

It  is  a  subject  of  regret  that  any  cause  should 
be  heard  in  the  absence  of  counsel.and  eopecial- 
ly  where  the  cause  of  absence,  by  a  failure  in 
the  mail,  was  unknown  to  the  court. 

In  the  alx>ve  case,  the  brief  of  the  counsel 
was  before  the  court,  and  it  Is  not  probable  that 
an  oral  argument  would  have  changed  the  re- 
sult. 

But  in  the  case  of  Broteder  v.  Me  Arthur,  7 
Wheat.,  58,  it  was  held  that  this  court  cannot 
grant  a  rehearing  in  a  caae  which  has  been  re- 
mitted to  the  court  below;  and  in  the  case  of 
The  WaMngUm  Bridge  Company  v.  Stevart  et 
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«{.,  8  How.,  418,  the  same  principle  was  recog- 

OlBCd. 

The  motion  is  otemUed. 

R.  0.,  17  How.,  178. 

Cited  -12  Wall.,  ISD,  803 ;  U  WaU.,  SS ;  17  Wall.,  S83. 


W1LLIA.M  H.  JONES.  JA.ME8  B.  WELLS. 
JOHN  CHA.IN.  JONAS  A.  CA8TALTNE, 
PHILIP  C.  PAUL.  WILLIAM  R.  ROB- 
ERTS AND  JAMES  BYRNE,  Plaintifft  in, 
Error, 

THOMAS  M.  LEAGUE. 

(See  8.  C.  18  How.,  76-81.) 

Change  of  citizenship, to  enable  party  totueinfed- 
eraieourts.must  be  bona  flde — short  temporary 
retidenee  insufficient — colorable  eonteyanee, 
for  benefit  of  grantor,  teUl  not  enable  grantee  to 
sue. 

A  obangre  of  clUzetiebip  for  tbe  purpose  of  brioR- 
liura  suit  in  a  federal  court,  must  be  with  tbe  bona 
pit  Intention  of  bevomlnir  a  olttzcn  of  tbe  state  to 
which  tbe  party  removed. 

A  short  absence  from  tbe  state  of  which  plaintiff 
was  a  citizen,  in  another  state  without  the  inten- 
tion to  change  bis  citizenship,  is  not  sufficient. 

A  oonveyanoe  of  lands,  which  is  only  colorable, 
to  enable  grantee  to  bring  an  action  for  Uie  t>enoflt 
of  ihe  frrantor,  one  third  of  the  lands  to  be  received 
hy  (grantee  in  consideration  that  he  should  pay  one 
tbird  of  the  costs,  and  superintend  the  prosecution 
of  tbe  suit,  will  not  entitle  the  grantee  to  bring  the 
action. 

The  owner  of  a  tract  of  land  may  convey  it,  in  or- 
der that  the  title  may  be  tried  in  the  federal  courts, 
but  the  conveyance  must  be  made  bona  Me,  so  that 
the  prosecution  of  tbe  suit  sliaU  not  be  for  bis  ben- 
«flu 

Argued  Dee.  13,  18S5.      Decided  Dec.  18,  1855. 

IN  ERROR  to  the  District  Court  of  the  United 
States  for  tbe  District  of  Texas. 

This  was  an  action  for  trespass,  brought  in 
the  District  Court  of  the  United  States  for  the 
District  of  Texas,  by  the  defendant  in  error,  to 
try  the  title  to  certain  premises  in  said  State. 
On  the  final  trial  in  the  court  below,  the  ver- 
dict and  judgment  were  in  favor  of  the  plaintiff. 
The  defendants  then  brought  the  case  here,  on 
a  writ  of  ervor. 

The  facts  of  the  case  sufficiently  appear  in 
the  opinion  of  the  court. 

Mr.  W.  O.  Hale,  for  tbe  plaintiffs  in  error: 

The  District  Court  erred  in  sustaining  the 
•demurrer  to  the  first  plea  to  the  jurisdiction. 

Han.  Dig..  688. 

In  determining  the  extent  of  the  judicial 
power  under  the  Constitution,  we  must  look  to 
tfainfrs,  not  names. 

MeNuU  V.  Bland,  2  How.,  9. 

A  conveyance  for  a  valuable  consideration 
by  a  citizen  of  one  state  to  a  citizen  of  another 
syite,  gives  the  federal  courts   jurisdiction. 


NoiB.-Jurlsd(et(on  of  V.  S.  Circttit  Court  (Upend- 
ing on  parties  and  restaenee.  See  note  to  Emory  v. 
Oreennuarh,3  Dall.,  3W. 

OinmbU  eonvevances  to  enable  suit  U>  he  bmuoM. 
mntive  of  transfer,  lehen  no  objection.  Coupons,  reirt- 
-wiceo/aMrignur.  See  note  to  McDonald  v.  Smalley, 
1  Pet.,  ago. 

CUItenshipof  eorpnralinns  and  their  stnehhalders. 
roiuntorv  ossoetation.  Holders  of  bonds  of  cnrpora- 
tinns  neeured  by  mnrtgage.  General  aiwtorrviaioee 
^eetiims  to  retidenee.  See  note  to  Hope  Ins.  Co.  v. 
Boudmao.  6  Crnnoh,  87. 

See  18  How. 


though  such  was  the  motive  of  the  convey- 
ance. 

Smith  V.  Kemoehen.  7  How.,  198-217;  Afe- 
Donald  v.  SnuMey,  1  Pet.,  623. 

The  converse  is  true  where  no  such  consider- 
ation passes,  tbe  title  being  transferred  for  tbe 
express  purpose  of  giving  said  courts  jurisdic- 
tion. 

yfaxteeWs  Lessee  v.  Leey.  2  Dall.,  381;  8.  C, 
4  Dall.,  330;  Hursfs  TMseev.  Neil,  1  Wash.  C. 
C.  70-81;  Smith  v.  Kemoehen,  7  How.,  198- 
217. 

To  say  that  the  allegation  as  to  citizenship 
contained  in  tbe  plaintiff's  petition  is  prima 
facie,  or  presumptive  proof  of  the  fact,  is  ab- 
surd. 

DeWolfv.  Babaud.  1  Pet..  496;  Sheppard  v. 
Graves,  14  How.,  505;  Oray  v.  Iforris,  6  Pet., 
620;  Carter  ^.Jackson,  4  Pet.,  82;  KtXLy  v. 
Jackson.  6  Pet.,  682. 

Hr.  R.  Hughes,  for  the  defendant  in  er- 
ror: 

When  there  are  pleas  to  the  jurisdiction  and 
in  bar  filed  at  the  same  time,  the  plea  to  the  ju- 
risdiction will  be  considered  waived. 

Sheppard  v.  Orates,  14  How..  610. 

By  the  averments  of  the  petition,  the  court 
has  jurisdiction.  Tbe  plea  attempted  to  show 
that  League  was  a  colorable  plaintiff  only,  but 
the  plea  made  the  convevance  from  power  to 
League  part  of  the  plea,  from  which  a  valuable 
consideration  appears. 

Smith  V.  Kemoehen,  7  How.,  198. 

The  jury  was  properly  instructed.  The  ad- 
missions of  the  plaintiff  below  were  prima  fade 
only.  The  averment  in  the  petition  is  prima 
fade  evidence. 

Sheppard  v.  Chraves,  14  How.,  610. 

Hence  the  two  presumptions  counteracted 
each  other,  and  the  jury  were  constrained  to 
find  that,  at  the  commencement  of  the  suit,  the 
plaintiff  was  a  citizen  of  Maryland. 

MoUan  v.  Torrance.  9  Wheat.,  537. 

Mr.  Juttice  llKeZ<e»ii  delivered  the  opinion 
of  the  court : 

This  is  a  writ  of  error  to  the  District  Court 
of  the  United  States  of  tbe  District  of  Texas. 

The  plaintiff  filed  his  petition  in  the  District 
Court,  alleging  that  he  was  seited  in  fee  of  a 
certain  tract  of  land  in  the  Coonty  of  Refugio, 
on  St.  Joseph's  Island,  in  the  State  of  Texas; 
beginning  on  said  island  at  tbe  point  nearest 
tbe  Arkansas  bar;  thence  in  a  norlhea.«terly  di- 
rection with  the  sea  shore  to  the  inlet  from  the 
sea  into  the  bay;  thence  north  forty-five  degrees 
west  to  the  shore  of  the  bay  or  lagoon ;  thence, 
with  the  meanders  of  the  Imy,  to  the  place  of 
beginning,  containing  three  and  one  half 
leagues,  be  the  same  more  or  less.  That  tbe  de- 
fendants entered  the  same  by  force  and  ejected 
the  plaintiff. 

And  the  petition  furiher  represents,  that  the 
plaintiff  having  possession  of  several  other  tracts 
of  lands  of  which  he  was  seised,  the  defendants 
forcibly  entered  and  dispossessed  him,&c. ;  and 
the  petitioner  prayed  that  after  due  trial,  ac- 
cording to  the  forms  of  law,  be  may  have  judg- 
ment for  his  damages  aforesaid,  for  the  recov- 
ery of  the  lands  aforesaid. 

The  defendants  plead  that  the  court  ought 
not  to  take  further  cognizance  of  the  action  of 
the  plaintiff,  because  they  say  that  the  plaintiS 
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claims  title  under  and  through  a  pretended  in- 
denture, purporting  to  be  made  and  entered  in- 
to on  the  nth  of  May,  1850,  by  a  certain  John 
Power,  of  the  County  of  Refugio  and  Stale  of 
Texas,  a  certain  James  HeweUon,  of  the  State 
of  Coahuila,  and  Republic  of  Mexico,  by  his 
attorney  in  fact,  James  Power;  and  the  said 
James  Power,  acting  for  and  in  behalf  of  the 
representatives  of  Duncan  S.  Walker,  deceased, 
of  the  one  part,  and  Thomsts  M.  League,  of  the 
City  of  Galveston,  and  State  of  Texas  aforesaid, 
of  the  other  part,  but  really,  and  in  law  and 
fact,  only  by  the  said  James  Power,  of  the  one 
part,  and  the  plaintiff,  of  the  other  part;  which 
said  indenture  purported  to  convey  from  James 
Power  unto  the  plaintiff,  his  heirs  and  assigns 
forever,  the  said  tracts  and  parcels  of  land  de- 
scribed in  the  petition,  and  which  the  plaintiff 
seeks  to  recover  in  this  action. 

The  said  conveyance  being  made  to  the  plaint- 
iff in  trust,  for  the  following  purposes :  that  the 
said  League  should  commence  all  such  suit,  or 
suits,  as  might  be  necessary  to  settle  the  title  to 
said  lands,  m  the  District  Court,  and  should  a 
decision  be  made  adversely  in  said  court,  that 
he  would  prosecute  a  writ  of  error  or  appeal  to 
the  Supreme  Court  of  the  United  States;  and 
when  the  litigation  was  finally  determined,  the 
said  League  would  convey  two  thirds  of  the 
land  recovered,  in  which  the  title  should  be  set- 
tled, to  said  Power  and  Hewetson,  and  the  rep- 
resentatives of  the  said  Walker,  and  their  heirs 
and  assigns;  and  until  such  conveyances  were 
made,  should  hold  said  lands  for  the  benefit  of 
said  parties;  and  the  plaintiff  agreed  to  pay 
one  third  of  the  expense  of  litigation,  and  the 
expense  before  that  time  incurred,  which  it  was 
agreed  amounted  to  $1,000. 

And  the  defendants  allege,  that  the  said 
Power,  at  the  time  of  the  conveyance,  and  for 
years  before  and  ever  since,  has  been  a  citizen 
of  Texas ;  and  that  the  said  plaintiff  has  resided 
in  the  State  of  Texas  for  twelve  years,  and  is  a 
citizen  of  that  State.  That  before  commencing 
suit  he  went  to  Maryland  and  other  States,  and 
remained  absent  about  four  months,  and  on 
his  return  brought  this  suit  as  a  citizen  of  Mary- 
land ;  and  that  the  said  conveyance  was  color- 
able, and  was  made  to  give  jurisdiction  to  the 
courts  of  the  United  States. 

Three  other  pleas  were  filed  representing  that 
the  conveyance  was  made  by  Power,  a  citizen 
of  Texas,  and  who  is  the  real  plaintiff  in  the 
case,  to  give  jurisdiction  to  the  federal  courts, 
and  that  League  is  a  nominal  plaintiff. 

The  plaintiff  admits,  for  the  purposes  of  this 
cause,  that  the  only  legal  title  which  be  claims 
to  have  to  the  several  tracts  of  land  in  his  peti- 
tion described,  is  that  conveyed  to  him  by 
James  Power,  of  the  State  of  Texas. 

A  demurrer  was  filed  to  the  first  plea  and  is- 
sues joined  as  to  the  others. 

At  an  early  period  of  this  court,  it  was  held 
in  some  of  the  circuit  courts,  that  the  averment 
of  citizenship,  to  give  jurisdiction,  must  be 
proved  on  the  general  issue.  And  as  a  conse- 
quence of  this  view,  if  at  any  stage  of  the  cause 
it  appeared  that  the  plaintiff's  averment  of  cit- 
izenship was  not  true,  be  failed  in  bis  suit.  But 
it  is  now  held,  and  has  been  so  held  for  many 
years,  that  if  the  defendant  disputes  the  allega- 
tion of  citizenship  in  the  declaration,  he  must 
plead  the  fact  in  abatement  of  the  suit;  and 
264 


that  this  must  be  done  in  the  order  of  pleading. 

as  at  common  law. 

In  this  case  jurisdiction  is  claimed  by  the  cit- 
izenship of  the  parties.  The  plaintiff  avers  that 
he  is  a  citizen  of  Mairland,  and  that  the  de- 
fendants are  citizens  of  Texas. 

In  one  of  the  pleas  it  is  averred  that  the  plaint- 
iff lived  in  Texas  twelve  years  and  upwards, 
and  ^hat  for  the  purpose  of  bringing  this  suit 
he  went  to  the  State  of  Maryland,  and  was  ab- 
sent from  Texas  about  four  months. 

The  change  of  citizenship,  even  tor  the  pur- 
pose of  bringing  a  suit  in  the  federal  court, 
must  be  with  the  bona  fde  intention  of  becom- 
ing a  citizen  of  the  state  to  which  the  party  re- 
moves. Nothing  short  of  this  can  give  bun  a 
right  to  sue  in  the  federal  courts,  held  in  the 
state  from  whence  he  removed.  If  League  was 
not  a  citizen  of  Marvland,  his  short  abaence  in 
that  Slate,  without  a  Wa/Ede  intention  of  chang- 
ing his  citizenship,  could  give  him  no  right  to 
prosecute  ihis  suit. 

But  it  very  clearly  appears  from  the  deed  of 
conveyance  to  the  plaintiff,  by  Power,  that  it 
was  only  colorable,  as  the  suit  was  to  be  pros- 
ecuted for  the  benefit  of  the  grantor,  and  the 
one  third  of  the  lands  to  be  received  by  lb» 
plaintiff  was  in  consideration  that  he  diould 
pay  one  third  of  the  costs,  and  superintend  the 
prosecution  of  the  suit.  The  owner  of  a  tract 
of  land  may  convey  it.  In  order  ihat  the  title 
may  be  tried  in  the  federal  courts,  but  the  con- 
veyance must  be  made  bona  fide,  so  that  the 
prosecution  of  the  suit  shall  not  be  for  liis  ben- 
efit. 

The  judgment  cf  the  Dittriet  Court  it  revened, 
for  wtnt  of  jurudietion  in  that  eourt. 

Cited— 12  Blatch.,  m. 


JOHN  HOLROYD,  Plaintiff  in  JBiror. 

e. 

LEVI  PUMPHREY. 

(See  S.  C,  18  How.,f»-Tl.> 

Sale  of  land  for  taxet — mutt  be  advertited  at  the 
property  of  the  one  to  whom  it  wat  attetted — 
astettment,  after  death  of  party,  telU  not  intaU- 
date. 

A  sale  of  land  for  taxes  as  the  propertr  of  tbe- 
"  heirs  of  A,"  where  the  advertisement  did  not  ex- 
press the  name  at  the  person  to  whom  It  w««  «»- 
scssed,  and  It  did  not  appear  that  the  taxes  bid 
been  paid  on  tbe  bid,  nor  that  there  was  aaj  deed 
to  the  purchaser,  is  inoperative. 

The  facts  that  tbe  asseMment  was  made  to  A  after 
his  deatb,  and  the  advertisement  of  the  propertr, 
as  assessed  to  him,  will  not  defeat  a  deed  ^veo  on 
tax  sale. 

Argued  Dee.  IS,  1865.     Decided  Dee.  18,  18SS. 

IN  ERROR  to  the  Circuit  Court  of  the  Unhed 
States  for  the  District  of  Columbia.  hoklCn 
in  and  for  the  County  of  Washington. 
The  case  is  stated  by  the  court. 
Metitm.  A.  H.  Lawrence  and    Heniy 
Winter  Davis  for  the  plaintiff  in  error. 

Metitrt.  jr.  M.  Carlisle  and  Joseph  H. 
Bradley,  for  the  defendant: 

Note.— Sole  of  land  for  taxes,  Urict  cnmpliaHci 
with  ttatute  nccavarg.  See  note  to  WlllUims  v.  Per- 
ton,  4  Wheat..  77. 
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The  Corporation  could  not  advertise  and  sell 
land  for  taxes  in  the  name  of  a  dead  man. 

Pletuanee  v.   The  8laU.  17  Ala..  N.  8.,  190. 

Erery  material  prerequisite  of  the  sale  must 
beihnwn  to  have  been  fully  complied  with,or  the 
isle  is  void. 

Ronkendorffy.  Taylor.  4  Pet.  358;  Miuon  v. 
PltafKm,  9  How.,  240;  Early  v.  Doe,  16  How., 
•17. 

Mr.Ju*Hee  Campbell  delivered  the  opinion 
of  (be  court: 

This  action  was  commenced  by^  the  plaintifT, 
to  recover  a  lot  of  land  situate  within  the  City 
of  Washington,  in  possession  of  the  defendant. 

His  title  is  derived  from  a  sale  by  the  city 
collector  of  taxes,  in  the  year  1 846,  at  which 
be  was  the  purchaser;  and  to  sustain  it  he  pro- 
duced, on  the  trial  of  the  cause,  evidence  from 
the  Corporation  records  that  the  lot  had  been 
assessed  for  taxes  as  the  property  of  James 
Thomas,  for  the  years  1844  and  1845;  that  the 
taxes  for  those  years  were  not  paid ;  that  the 
lot  had  been  advertised  for  sale  twelve  weeks 
in  oceof  the  city  papers,  and  that  he  purchased 
and  obtained  a  deiedfor  the  lot  from  the  mayor. 

It  appeared  iu  the  evidence,  that  James 
Thomas,  to  whom  the  lot  had  been  assessed, 
bad  died  in  1843:  and  that  the  lot  had  been  ad- 
vertised for  sale  in  1844,  by  the  collector  of 
taxes,  to  raise  the  taxes  of  that  vear,  as  the 
popertyof  "  the  heirs  of  James  Thomas,"  and 
bid  off,  but  it  did  not  appear  that  the  taxes  had 
been  paid  on  this  bid,  or  that  there  was  any 
deed  to  the  purchaser,  nor  was  there  an  assess- 
ment of  the  lots  as  the  property  of  the  heirs. 

The  Circuit  Court  gave  the  following  instruc- 
tion to  the  jury: 

"  If,  from  the  whole  evidence  aforesaid,  the 
iory  shall  find  that  the  said  lots  in  the  said  dec- 
laration mentioned  were,  up  to  the  year  1844, 
asMssed  on  the  tax  books,  at  the  City  of  Wash- 
in^on,  in  the  name  of  James  Thomas;  that  the 
laid  James  Thomas,  to  whom  they  were  so  as- 
sessed, in  bis  lifetime  held  and  claimed  the 
same  as  his  /Own ;  that  he  resided  in  the  said 
City  of  Washington,  and  there  died  in  Nov., 
1842,  and  letters  of  administration  on  his  per- 
sonal estate  were  granted  to  his  son  by  the  Or- 
phans' Court  of  Washington  County,  in  Dec., 
1842;  that  the  said  lots  were,  in  Eteccmber, 
1844,  advertised  and  sold  by  said  Corporation 
for  taxes  due  thereon,  in  the  name  of  the  '  heirs 
of  James  Thomas,'  and  afterwards  were  adver- 
tised and  sold  as  stated  in  said  plaintiff's  evi- 
dence, then  the  plaintiff  is  not  entitled  to  re- 
cover in  this  action." 

Our  opinion  is,  that  the  sale  in  1844,  as  the 
properly  of  the  ' '  heirs  of  James  Thomas,"  was 
inoperative  upon  the  title  of  the  plaintiff.  The 
advertisement  did  not  express  the  name  of  the 
person  to  whom  the  lot  was  assessed  on  the 
books  of  the  Corporation  at  the  time  of  such 
assessment,  as  was  required  by  the  Act  of  Con- 
gress of  the  26th  May,  1824,  amending  the  city 
charter  (4  Stats,  at  L.,  75,  section  2);  nor  were 
the  taxes  due  for  that  year  collected  by  means 
of  its  sale;  at  most,  it  was  an  abortive  effort  to 
do  so,  which  failing,  left  the  lien  of  the  Cor- 

rition  on  the  lot  for  the  assessed  taxes,  and 
le^  remedies  to  enforce  it,  unimpaired; 
nor  will  the  fact  of  the  assessment  to  James 
Thomas  after  his  death,  nor  of  the  advertise- 
tlee  18  How. 


ment  of  the  property  as  assessed  to  him,  defeat 
the  conveyance  <inder  the  sale. 

The  Act  of  Congress  above  referred  to,  pro- 
vides for  the  case.  It  declares  ".tliat  no  sale  of 
real  property,  for  taxes  hereafter  made,  shall 
be  impaired  or  [made]  void  by  reason  of  such 
property  not  bemg  assessed  or  advertised  in  the 
name  or  names  of  the  lawful  owner  or  owncre 
thereof,  provided  the  same  shall  be  advertised 
as  above  directed."  We  have  seen  that  the 
Corporation  was  directed  to  advertise  the  name 
of  the  person  to  whom  the  lot  appeared  to  be 
assessea  on  the  books  of  the  Corporation. 

TJie  judgment  of  the  OireuU  Court  it  reverted, 
and  the  eautt  remanded  for  a  venire,  Ao. 


JOHN  G.  GRAHAM,  Plaintiff  in  Error, 

V. 

ALEXANDER  BAYNE. 

(See  S.  C,  18  How.,  OO-flS.) 

Catet  in  common  late  only,  reviewed  on  itrit  of 
error  and  exeeptiont — practice — when  biU  of 
exeeptioni  neeeitary—eate  itated — tpeeial  ver- 
dict— good  faith,  quettion  of  fact — when  tpeeiat 
verdict  it  a  mittrial — agreement  cf  counsel. 

This  court,  having  separate  jurisdiction  In  law 
and  equity,  can  review  oases  In  common  law  by 
writ  of  error  only,  and  on  bills  of  exception  pre- 
scntinir  questions  of  law. 

Circuit  courts  may  adopt  the  forms  of  pleading 
and  practice  of  state  courts,  but  no  state  legisla- 
tion can  be  bo  applied  to  the  practice  of  this  court, 
and  tbe  mode  In  which  causes  shall  be  brought 
into  it  for  review. 

In  states  governed  by  the  common  law,  and  where 
the  circuit  courts  are  not  compelled  to  adopt 
every  new  mode  of  practice  of  tno  state  courts, 
tbesiriot  rules  of  the  common  law  should  not  be 
relaxed  or  changed. 

Courts  of  the  United  States  should  not  be  hasty 
in  adopting  new  codes  of  practice,  which  attempt 
to  Ingraft  the  civil  law  system  of  pleading  and 
practice  on  tbe  stalk  of  tbe  common  law. 

Counsel  may  agree  to  submit  l>oth  fact  and  law 
to  tbe  decision  of  this  court,  but  they  cannot  by 
agreement  introduce  a  new  practice  Into  thb 
court,  or  compel  it  to  adopt  an  Illinois  practice 
Act  as  to  the  mode  In  which  cases  shall  be  reviewed 
in  error. 

The  practice  of  this  court  is  regulated  by  the 
common  law  and  Acts  of  CongrosH  only. 

If  tbe  parties  agree  to  submit  tbe  trial  both  of 
fact  and  law  to  the  Judge,  they  constitute  bim  an 
arbitrator  or  referee. 

But  no  consent  can  constitute  this  court  appel- 
late arbitrators. 

When  the  error  alleged  does  not  appear  on  the 
face  of  the  record,  or  on  demurrer,  a  hill  of  ox- 
ceptlons  to  the  ruling  of  tbe  court  on  qupetions 
of  law,  either  In  admitting  or  rejecting  t/>6timonyf 
or  in  instructions  to  tbe  Jury,  constitutes  the  only 
mode  of  bringing  a  case  before  this  court  for  re- 
view. 

When  there  is  no  dispute  as  to  the  facta,  counsel 
may  agree  upon  a  ca/ie  stated  in  tbe  nature  of  a 
special  verdict ;  and  the  judgment  of  the  court 
below  on  such  case  stated,  or  verdict,  may  be  re- 
viewed here  on  writ  of  error. 

An  agreement  between  counsel,  that  if  it  should 
bo  necessary  to  a  hearing  of  the  cause  in  this  court 
to  treat  the  evidence  In  tne  nature  of  a  special  ver- 
dict, may  be  good  l)etween  themselves,  but  it  ain- 
not  compel  this  court  to  search  through  the  evi- 
dence to  find  out  the  facts. 

The  question  of  "good  faith,"  under  color  of 
title,  is  one  of  fact,  or  of  mixed  fact  and  law,  to  l>e 
decided  by  tbe  jury  under  Instructions  from  the 

NOTB.— JurfwHcfion.  Judgment  on  agreed  utate- 
nunt.  See  note  to  Stimpson  v.  Bait.,  Ac,  K.  R.  Co., 
10  How.,  829. 
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court.  It  Is  one  neoenarjr  to  be  aaoertaJned  before 
the  court  can  give  Judgment. 

The  caoe  contains  no  finding  or  agrement  as  to 
this  material  fact.  \ 

Wb<?re  tbero  is  a  case  stated,  or  special  verdict, 
the  Court  of  Krror  must  not  only  reverse  the  Judg- 
ment below,  if  erroneous,  but  enter  a  correct  and 
flnnl  Judgment. 

If  the  special  verdict  be  ambliruous  or  imperfect 
—if  It  flnil  but  the  evidence  of  facts  and  not  the 
facts  themselves,  or  finds  but  part  of  the  facts 
In  issui',  and  is  silent  as  to  others— It  Is  a  mis- 
trial, and  the  Court  of  Error  must  order  a  vtnire 
de  n»t»i.  They  can  render  no  Judgpient  on  an  Im- 
perfect verdict  or  case  stated. 

No  agreement  of  counsel  can  substitute  the  evi- 
dence of  facta.  In  place  of  facts,  or  require  tbe 
opinion  of  the  court  on  an  Imperfect  statement  of 
them. 

A  writ  of  error  cannot  In  this  way  be  converted 
into  a  chanoi'ry  appeal,  nor  a  court  of  error  Into 
api>cllate  arbitrators. 

Argued  Dee.  7,  J85S.        Decided  Dee.  SI,  18BS. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  tbe  District  of  Illinois. 

This  wii9  an  action  of  ejectment,  brought  in 
the  Circuit  Court  of  the  United  States  for  tbe 
District  of  Illinois,  by  the  defendant  in  error, 
for  the  recovery  of  a  certain  tract  of  land  sit- 
uated in  that  State.  Tbe  case  was  tried,  by 
agreement  of  the  parties,  by  the  court  without 
a  jury.  Tbe  court  having  given  judgment  for 
tbe  plaintiff,  the  defendant  sued  out  this  writ 
of  error. 

The  case  is  further  stated  by  the  court. 

Mr.  Brownlne  for  the  plaintiff  in  error. 

Mr.  A.  WUluuna  for  the  defendant  in 
•error. 

Mr.  Ju»tioe  Orier  delivered  the  opinion  of 
the  court: 

This  case  was  tried  in  the  Circuit  Court  for 
the  District  of  Illinois,  without  the  intervention 
of  a  jury,  and  under  the  following  agreement 
of  counsel: 

"  Be  it  remembered,  that  upon  the  calling  of 
this  cau.sc  for  trial,  by  the  mutual  agreement  of 
the  parlies,  and  in  accordance  with  the  laws 
and  practice  of  this  Slate,  a  jurv  was  waived, 
and  lx)tb  matters  of  law  and  fact  were  sub- 
milted  to  the  court,  upon  the  distinct  under- 
standing that  tbe  right  of  either  party  should 
be  full  and  perfect  to  object  to  the  admission 
of  improper  evidence,  and  to  insist  upon  the 
admisHion  of  competent  evidence,  with  the 
same  principle  of  excepting  to  the  rulings  of 
the  court  in  either  case,  as  though  tbe  cause 
were  tried  by  a  jury;  and  with  the  right  to 
«ither  party  to  avail  himself  in  the  Supreme 
Court  of  any  erroneous  ruling  in  this  court, 
precisely  as  though  the  cause  bad  been  sub- 
mitted to  a  jury,  and  with  liberty  to  either 
party,  if  it  should  be  necessary  to  a  hearing  of 
this  cause  in  the  Supreme  Court,  to  treat  the 
evidence  in  this  cause  in  the  nature  of  a  special 
verdict." 

The  common  law  has  been  adopted  by  Illi- 
nois, and  all  the  States  except  Louisiana.  In 
that  Stale,  the  courts  of  the  United  States 
have  been  compelled  to  adopt  the  forms  of 
pleading  and  practice  peculiar  to  the  civil  law 
and  the  code.  That  system  knows  no  distinc- 
tion between  law  and  equity.  All  cases  are 
tried  alike  on  petition  and  answer.with  or  with- 
out the  intervention  of  a  jury,  as  tbe  parties 
may  elect. 

This  court  having  separate  jurisdiction,  both 
««0 


in  equity  and  law,  is  compelled  to  distinguish. 
They  can  review  cases  in  common  law  by  writ 
of  error  only,  and  on  bills  of  exception  pre- 
senting questions  of  law.  The  circuit  courts 
may  adopt  the  forms  of  pleading  and  practice 
of  the  state  courts,  but  no  state  legislation  can 
be  applied  to  the  practice  of  this  court,  and 
the  mode  in  which  causes  shall  be  brought 
into  it  for  review. 

The  very  numerous  cases  on  this  subject 
(from  Field  v.  United  State*,  9  Pet..  182;  to 
Arthur*  V.  Hart.  17  How.,  6),  show  the  diffi- 
culties we  have  bad  to  encounter  in  reconciling 
our  modes  of  review  to  tlie  Civil  Code  of  Prac- 
tice as  used  in  the  courts  of  Louisiana. 

But  in  the  States  governed  by  tbe  common 
law,  and  where  the  circuit  courts  are  not  com- 
pelled to  adopt  every  new  code  of  practice  in- 
vented for  the  benefit  of  state  courts,  there  is 
no  reason  why  the  strict  rules  of  the  commoo 
law  should  be  in  anywise  relaxed  or  changed 
in  this  court,  to  suit  the  anomalies  in  practice 
thus  introduced  in  the  circuit  courts.  That 
the  courts  of  the  United  States  should  not  be 
hasty  in  adopting  new  codes  of  practice,  which 
attempt  to  ingraft  the  civil  law  system  of  plead- 
ing and  practice  on  the  stalk  of  the  common 
law,  the  cases  of  Bennett  v.  Buttervmrth,  11 
How..e69,  and  Bandon  v.  Toby,  11  How.,  498, 
most  amply  demonstrate. 

The  11th  section  of  the  Practice  Act  of 
Illinois  (March  3,  184S)  permits  matters  both 
of  fact  and  law  to  be  tried  by  the  court,  if 
both  parties  agree. 

Ounsel  may  agree,  as  in  this  case,  to  submit 
both  fact  and  law  to  tbe  decision  of  the  court; 
but  they  cannot,  by  agreement,  introduce  a  new 
practice  into  this  court,  or  compel  us  to  adopt 
the  provisions  of  the  22d  section  of  the  same 
Act,  as  to  the  mode  in  which  such  cases  shall 
be  reviewed  in  error.  The  practice  of  this 
court  is  regulated  by  the  common  law  and 
Acts  of  Congress  only. 

See  BaynM  v.  Lombard,  9  How.,  680. 

If  the  parties  agree  to  submit  the  trial  both 
of  fact  and  law  to  the  judge,  they  constitute 
him  an  arbitrator,  or  referee,  whose  award 
must  be  Anal  and  conclusive  between  them ;  but 
no  consent  can  constitute  this  court  appellate 
arbitrators.  When  the  error  alleged  does  not 
appear  on  tbe  face  of  the  record,  or  on  a  de- 
murrer, a  bill  of  exceptions  to  the  ruling  of  the 
court  on  questions  of  law,  either  in  admitting 
or  rejecting  testimony,  or  in  their  instructions 
to  the  jury,  constitutes  the  only  mode  of  bring- 
ing a  case  before  this  court  for  review. 

It  is  true,  that  when  there  is  no  dispute  as  to 
the  facts,  counsel  ma^  agree  on  a  case  stated  in 
the  nature  of  a  special  verdict;  and  tbe  judg- 
ment of  the  court  t)elow  on  such  case  stated,  or 
verdict,  may  be  reviewed  here  on  a  writ  of 
error. 

See  Stimpton  v.  BaU.  A  0.  R.  R.  Co.,  10 
How.,  829. 

The  counsel  in  this  case  have  agreed  that  "  if 
it  should  be  necessary  to  a  hearing  of  this  cauae 
in  the  Supreme  Court,  to  treat  the  evidence  in 
the  nature  of  a  special  verdict,"  this  agreement 
may  be  good  as  between  themselves,  and  point 
out  the  source  from  which  tbe  facts  for  a  case 
stated,  or  special  verdict,  may  be  drawn,  but 
it  cannot  compel  this  court  to  search  through 
the  evidence  to  find  out  tbe  facts.    The  record 
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«xhibiU  the  testimonv  and  evideuce  laid  before 
the  Judge.  It  is  evidence  of  facts,  but  not  the 
facts  themselves  as  agreed  or  found.  The  court 
below  decided  that  a  certain  deed  given  in  evi- 
dence did  not  show  sufficient  "color  of  title" 
under  the  liimitation  Law  of  Illinois.  The  Act 
referred  to  rei^uires  not  only  "color of  title," 
but  a  possession  taken  and  held  "  in  good 
faith,"  with  payment  of  taxes.  The  question 
of  '•  good  faith  "  is  one  of  fact,  or  of  mixed 
fact  and  law,  to  be  decided  by  the  jury  under 
proper  instructions  from  the  court.  It  is  one 
necessary  to  be  ascertained  before  the  court 
-can  give  a  judgment. 

Even  if  we  should  consent  to  review  this 
loose  statement  of  evidence  as  a  case  stated,  it 
eontains  no  finding  or  agreement  whatever,  as 
to  this  materia]  fact.  Where  there  is  a  case 
stated,  or  special  verdict,  the  court  of  error 
must  not  only  reverse  the  judgment  below,  if 
found  erroneous,  but  enter  a  correct  and  final 
Judgment. 

If  a  special  verdict  be  ambiguous,  or  imper- 
fect— if  it  find  but  the  evidence  of  facts,  and 
not  the  facts  themselves,  or  finds  but  part  of 
the  facts  in  issue,  and  is  silent  as  to  others,  it  is 
A  mistrial,  and  the  court  of  error  must  order 
A  venire  de  noro.  They  can  render  no  judgment 
on  an  imperfect  verdict,  or  case  stated. 

See  Prentice  v.  Zane,  8  How.,  484. 

No  mere  agreement  of  counsel  can  substitute 
«vidence  of  facts  in  place  of  facts,  or  require 
the  opinion  of  this  court  on  an  imperfect  state- 
ment of  them.  A  writ  of  error  cannot  by  these 
methpds  be  converted  into  a  chancery  appeal, 
nor  a  court  of  error  into  appellate  arbitrators. 

TKe  judgment  of  the  Oireuit  Court  is,  tfiere- 
fore,  reverted,  and  a  venire  de  novo  awarded. 

ated— IS  How.,  135 ;  20  How.,  431 ;  1  Wall.,  108, 108, 
«E:9  Wall..  137,431:  7  Otto,  320;  7  Blatchf.,  67,  68; 
1  ClllT..  433;  2  Cliff.,  20i ;  8  DiU.,  106. 


NEHEMIAH  CARRINOTON,  Libelant  and 

Appellant, 

». 

THE  BRIG  ANN  C.  PRATT.  Leonard  B. 

Pratt,  Claimant. 

(See  8.  C,  18  How.,  83-89.) 

Bottomry  bond  for  ftetitiou*  item*,  void — even  for 
amount  advanced — seneral  Uen  not  good. 

Where  bottomry  bond  Is  taken  for  items  which 
are  fictitious,  which  are  inserted  in  the  bond  with 
latent  to  defraud  third  persons,  the  entire  secu- 
ritjr  Is  tainted  with  the  fraud  and  it  cannot  be  en- 
forced by  a  partieept  eriminit  for  the  amount  act- 
ually advanced. 

The  lender  cannot,  in  such  case,  resort  to  the 
seneral  or  Implied  maritime  lien  for  repairs  or  ad- 
vances, in  a  foreigro  port. 

Such  Uen  may  be  waived  by  express  contract,  or 
nec«nary  Implication.  It  Is  waived  by  a  bond  en- 
tered Into  In  bad  faith  or  with  intent  to  defraud  on 
the  part  of  the  lenders,  although  such  bond  is  void 
for  that  reason. 

Argued  Dee.  7,  1S55.       Decided  Dee.  tl,  1855. 

APPEAL   from  the  Ohtsuit  Court  of   the 
United  States  for  the  District  of  Maine. 

NocB.— Bottomry  and  rttpnndenUa  bondt  and 
ioamt.  See  note  to  Blaine  v.  The  Charles  Carter,  4 
Cranch,  828;  and  note  to  Conard  v.  Atlantic  Ins. 
<5o.,l  Pet..  388. 

See  18  How. 


The  case  is  stated  by  the  court. 

Mr.  James  S.  Rowe,  for  the  appellant: 

The  bottomry  bond  is  not  void  in  toto,  but 
valid  to  the  extent  of  the  actual  advances  and 
interest. 

T%i  Augusta,  1  Dodson.  689;  The  Virgin,  8 
Pet.,  228;  The  Aurora,  1  Wheat.,  107. 

The  fraud,  even  if  Carrington  be  partieept 
eriminis,  was  not  such  as  to  render  the  bond 
void  in  toto. 

Lane  v.  Page,  Amb.,  285;  l%e  OratUudine,  3 
C.  Rob.,  240. 

If  the  bond  is  invalid  tn  toto  now,  it  was  void 
db  initio,  not  voidable  merely,  and  the  rights 
of  the  parties  are  the  same  as  if  the  instrument 
had  not  been  drafted. 

Phillips  V.  Cockayne,  8  Campb.,  119;  Johnson 
V.  Johnmn,  11  Mass..  359;  Tliurston  v.  Perd- 
val.  1  Pick. .  415 ;  RamsdeU  v.  Soul.  12  Pick. ,  126. 

The  libelant  had  a  lien  upon  the  brig  for  his 
advances  at  the  date  of  the  bond. 

Abb.  Ship.,  part  2d,  star  paging,  142,  151; 
The  Virgin Ji  Pet.,  688;  The  Hunter,  Ware,  249. 

The  liev  has  never  been  extinguished  or 
waived. 

Peyroux  v.  Howard,  7  Pet.,  824;  Brown  v. 
Oilman.  4  Pet.,  256. 

Nor  was  it  lost  by  the  subsequent,  fraud. 

Mr.  W.  P.  Fessenden,  for  appellees: 

1 .  This  was  peculiarly  a  contract  of  bottomry, 
having  all  its  characteristics  and  incidents. 

Kent's  Com.,  7th  ed..  8,  429,  480;  The  PorH- 
tude,ZB\xmn.,  228;  2%«Wiu>e,4Law&Eq.,580. 

The  draft  and  agreement  do  not  affect  its 
cli  &  r&ctcr 

Kent,  8,  428.  424;  The  Hunter,  Ware,  249; 
The  Nelson,  I  Hagg.,  169. 

2.  Being  perfected  and  in  due  form,  it  forms 
an  express  lien  upon  the  vessel.  Bottomry  is 
a  lien  of  the  strictest  kind.  Only  seamen's 
waees  have  precedence  of  it. 

The  Dawthorpe,  2  W.  Rob.,  1;  Eng.  Ad. 
Rep.,  p.  79. 

Having  stipulated  for  and  obtained  an  express 
lien  of  the  highest  character  as  by  bottomry, 
the  material  man  or  lender  necessarily  loses  or 
waives  the  implied  or  tacit  hypothecation.  ' 

The  common  law  maxim  applies  expressum 
facii  eessare  (acitum. 

The  Nestor,  1  8umn..l.  78,  83-86;  Abb.  Ship., 
from  Mulioy,  19S;  Ihe  Nelson,  before  cited; 
ITie  Tartar,  1  Hagg. 

Maritime,  like  common  law  liens,  are  lost  by 
acts  inconsistent  with  the  liens;  by  taking  oth- 
er securities  and  the  like. 

Bamsey  v.  AUegre,  12  Wheat,  611;  The  Will- 
iam Money,  2  Hagg.,  186;  The  Betsey  and 
Bhoda.  Davies.  112;  Pttul  v.  Hayford.  22  Me., 
234;  Story  on  Bail.,  sec.  360;  Swett  v.  Brown,  5 
Mass.,  180;  Buck  v.  IngersoU,  11  Met.,  226; 
Libby  v.  Oushman,  29  Me..  432. 

3.  The  libelant  having  selected  his  security, 
must  rely  upon  that  alone,  so  far  as  the  lien  is 
concerned.  And  this  security  is  lost  by  its 
fraudulent  character. 

The  Tartar,  1  Hagg.,  14;  TheNelton,  1  Hagg., 
176 ;  77i«  Sidney  Gove,  2  Dodge,  1 ;  Bonvier's  Law 
Die.  tit.  Fraud;  WHUs  v.  BOdwin,  Doug.,  450; 
Smith  V.  Bromley,  Doug. .  696 ;  Alsager  v.  Spauld- 
ing,  4  Bing.,  N.  C,  «)7;  Smith  v.  HiObs,  10 
Me.,  70;  The  Ann  C.  Pratt,  Curtis,  845;  Lowry 
V.  Pierson,  2  Bailey,  824. 

A  court  of  equity  will  not  aid  a  party  to  en- 
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force  such  a  contract,  or  to  escape  from  the 
consequences. 

1  Storr's  £q.,  sec.  69,  cases  cited  in  note  to  3 
Story's  Eq.,  sec.  697. 

This  is  equally  true  in  the  admiralty.  Courts 
of  admiralty  act  as  courts  of  equity. 

Broton  v.  LuU,  2  Sumn.,  449;  The  BMtey  and 
Rhoda,  Da  vies.  110. 

The  fraud  attempted  in  this  case,  if  intended 
for  the  underwriters  only,  was  upon  a  party 
directly  interested, — and  for  whom  the  master 
was  agent  in  the  state  of  facts  then  existini;. 

Bryant  y.  Com.  Iru.  O.,  fl  Pick..  181;  Doug- 
Uu  V.  Moody,  9  Mass.,  648. 

4.  The  contract  being  void  for  fraud,  can.- 
oot  be  sustained  for  any  part.  Th«  Hunter, 
Ware,  249.  stands  alone  opposed  to  legal  prin- 
ciples, and  that  was  not  a  case  of  fraud.  The 
libelant  cannot  resort  to  the  lien  he  might  have 
had,  but  for  the  bond. 

7^  Ann  C.  Pratt,  and  cases  cited,  Curtis,  p. 
853. 

6.  The  insurance  company  had  a  right  to  in- 
tervene. ♦ 

The  Mary  Ann,  Ware,  104 

6.  Whether  they  could  intervene  or  not,  if 
the  bond  is  void,  the  libel  must  be  dismissed, 
and  the  proceeds  in  the  admiralty  left  for  those 
who  have  the  right  to  claim  them. 

Mr.  Juitiee  Nelaon  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  in  admiralty  from  a  decree 
of  the  Circuit  Court  of  the  United  States  for 
the  District  of  Maine. 

The  original  libel,  filed  by  Carrington  in  the 
District  Court  against  the  brig,  was  founded 
upon  a  bottomry  bond  executed  by  Airey,  the 
mate  and  acting  master,  at  the  Island  of  St. 
Thomas,  bv  which  the  vessel  was  hypothecated 
to  the  libelant  for  the  payment  of  the  sum  of 
$4,691.43,  advanced  by  him  for  her  necessary 
repairs  and  supplies,  she  having  arrived  at  that 
port  in  a  disabled  condition,  together  with  ten 
per  cent,  maritime  interest,  £e  whole  sum 
amounting  to  $9,050.60. 

The  derense  set  up  to  the  libel,  so  far  as  it  is 
material  to  be  noticed,  was,  that  the  bond  had 
been  executed  for  a  much  larger  sum  than  was 
loaned,  and  was  received  by  the  lender  know- 
ing the  same,  and  in  fraud  of  the  rights  of  the 
parties  interested. 

Upon  the  coming  of  the  proofs,  it  appeared 
that  the  sum  really  advanced  to  the  acting  mas- 
ter was  but  13,877.35,  it  being  $714. 17  less  than 
the  amount  for  which  the  bond  was  given. 

The  proofs  further  showed  that  two  sets  of 
accounts  and  vouchers  were  made  out  by  the 
clerk  of  the  libelant,  the  one  corresponding 
with  the  truth  of  the  case,  the  other  with  the 
fictitious  amount  of  the  bottomry  bond;  both 
of  which  sets  were  forwarded  to  the  father  of 
the  captain  of  the  brig,  with  letters  of  advice, 
both  from  the  lender  and  Airey,  the  mate,  in- 
forming him  that  the  bond  was  given  for  the 
larger  sum,  and  the  false  accounts  and  vouch- 
ers sent,  to  enable  the  owner  to  make  a  claim 
for  the  some  against  the  underwriters  upon  the 
vessels.  Captain  Pratt,  the  master  of  the  brig, 
was  on  shore  with  the  ship's  papers,  at  St. 
Michael,  when  the  storm  occurred  that  disabled 
the  vessel,  and  became  separated  from  her, 
when  Airey,  the  mate,  took  the  command  and 
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Proceeded  to  St.  Thomas.  By  an  arrangement 
etween  Airey  and  the  libelant,  it  was  agrt^ 
that  the  former  should  draw  a  bill  in  favor  of 
the  latter,  upon  the  father  of  Captain  Piatt, 
for  the  actual  sum  advanced,  and,  if  paid 
at  maturity  (thirty  days'  sight), '  the  mari- 
time interest  of  ten  per  cent,  would  be  relin- 
quished. This  accounts  for  the  communica- 
tion of  the  parties  with  the  father  on  the  sub- 
ject, instead  of  with  Captain  Pratt  himself. 

The  District  Court,  after  allowing  an  amend- 
ment of  the  libel  at  the  sitting,  setting  up  a  claim 
upon  the  vessel  for  the  true  sum  advanced, 
with  the  maritime  interest,  held  that  a  lien  ex- 
isted upon  the  brig  in  favor  of  the  lil)elant.  for 
this  amount,  by  operation  of  the  general  admi- 
ralty law,  and  decreed  accordingly. 

"The  claimant  appealed  to  the  Circuit  Court; 
that  court  reversed  the  decree  'below  and  dis- 
missed the  libel,  concurring  with  the  District 
Judge  that  the  bottomry  bond  was  fraudulent 
and  void,  and  could  not  be  admitted  as  the 
foundation  of  a  decree  in  favor  of  the  libelant, 
for  any  amount;  but  differed  with  him  upon 
the  other  question  in  the  case,  and  held  Uiat 
the  contract  between  Airey  and  the  lender,  for 
security  by  bottomry,  and  fulfillment  of  that 
agreement  by  the  execution  of  the  bond,  were 
acts  wholly  inconsistent  with  the  idea  of  a  gen- 
eral or  implied  maritime  lien  on  the  vessel,  and 
that  none  therefore  existed. 

Upon  full  consideration,  we  all  agree  that  the 
Circuit  Court  is  right,  and  should  oe  affirmed. 

As  it  respects  the  right  to  a  recovery  upon  a 
bottomry  bond,  the  libelant  is  met  by  the  defense 
resting  upon  the  familiar  principle  th&t  a  court 
administering  justice  upon  principles  of  equity 
will  not  lend  its  aid  to  enforce  the  fulfillment  of 
a  contract  in  favor  of  a  party  to  it,  which  i» 
founded  in  fraud.  3  Story's  Eq.,  sec.  398,  and 
cases.  In  such  cases,  the  court  leaves  both 
parties  where  the  law  finds  them,  giving  no  re- 
lief or  countenance  to  claims  of  this  description. 
Here,  the  underwriters,  who  were  sought  to  be 
defrauded  by  the  use  of  the  fictitious  accounts 
and  vouchers,  were  directly  interested  in  the 
transaction,  as  the  fair  expenses  of  the  re- 
pairs of  the  brig  fell  within  one  of  the  perils  in- 
sured against.  Any  contrivance,  therefore,  to 
exaggerate  them,  or  by  which  evidence  could 
be  furnished  to  enable  the  owner  to  recover  on 
his  policy  a  greater  amount  than  actually  ad- 
vanced, was  dishonest  and  fraudulent,  andean 
receive  no  countenance  in  a  court  of  justice. 

It  is  insisted,  however,  that  the  security 
diould  be  held  valid  for  the  amount  actually 
advanced,  conceding  it  to  be  void  for  the  excess. 
It  is  true  that  a  bottomry  bond  may  be  good 
in  part  and  bad  in  part,  and  may  be  upheld  even 
in  cases  when  taken  for  a  sum  in  the  aggregate 
larger  than  that  which  properly  constitutes  a. 
lien  upon  the  vessel  within  this  species  of  secu- 
rity. There  are  many  cases  to  this  cnect. 
Abbott,  136,  n.;  1  Wheat.,  107;  8  Pet..  338. 
These  are  cases,  however,  in  which  the  items- 
rejected  were  not  properly  chargeable  <)n  the 
ship,  or  were  embraced  within  the  bond  front 
inadverience  or  mistake,  and  entirely  consistent 
with  the  good  faith  of  the  parties  in  the 
transaction.  They  stand  upon  widely  different 
principles  from  those  where  the  objectionable 
items  are  fictitious,  and  inserted  in  the  bond  with 
the  intent  to  defraud  third  persons.    The  en- 
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tire  aecuritf  in  sucb  cases  becomes  tainted  with 
the  fraud,  and  a  partieep*  criminis  is  not  allowed 
to  come  into  court  to  enforce  it,  even  for  the 
moner  advanced  or  expended;  for  to  permit  it 
woula  afford  countenance  to  the  fraud  by 
giving  partial  effect  to  it. 

By  holdinj?  the  security  valid  to  the  extent  of 
the  loan,  rejecting  the  excess,  the  guiltv  party 
would  risk  nothing;  for,  when  detected  in  the 
fraud,  be  would  still  be  enabled  to  reimburse 
himself  for  the  amount  really  due.  We  have 
seen  that  the  rule  of  equity— and  which  is  the 
rule  of  admiralty  in  such  cases — refuses  to  in- 
terfere for  relief,  and  leaves  the  parties  where 
the  law  finds  them.  ■ 

Assuming,  then,  the  bond  to  be  void,  as  an 
hypothecation  for  the  money  advanced,  and 
therefore  not  available  to  charge  the  vessel,  can 
the  lender  resort  to  the  general  or  implied 
maritime  lien  that  it  is  claimed  attaches  in  cases 
of  repairs  or  advances  in  the  foreign  port,  in  the 
absence  of  any  special  agreement  to  the  con- 
tnuy? 

We  think  not.  The  contract  of  hypotheca- 
tion, by  bottomry,  under  which  the  money  was 
loaned,  is  different  from  that  implied  by  the 
general  admiralty  law.  In  the  one  case,  the 
money  advanced  is  payable  only  in  the  event  of 
the  safe  arrival  of  the  vessel  at  the  port  of  des- 
tination, the  lender  taking  the  responsibility  of 
the  sea  risk,  and  entitled  to  charge  extraordinary 
interest.  According  to  the  terms  of  the  bond  in 
this  case,  Carrington  &  Company,  the  lenders, 
agreed  to  stand  to  and  bear  the  hazard  and  ad- 
venture thereof,  on  the  hull  or  body  of  the  said 
brig,  during  her  voyage,"  and  the  condition  is, 
"  to  pay  or  cause  to  be  paid  at  the  expiration  of 
five  days  after  first  arrival  of  said  brig,"  &c. ; 
but,  "  if,  during  the  said  voyage,  an  utter  loss 
of  said  brig  by  fire,  enemies  or  other  casualty, 
shall  unavoidably  happen,  &c. ,  then  this  obli- 
gation to  be  void ; "  and  in  the  case  of  hypothe- 
cation the  owner  is  not  personally  liable  for  the 
advance  or  repairs.  In  the  other — the  case  of 
an  implied  lien — the  obligation  to  pay  the  money 
is  absolute;  and  to  secure  the  payment,  the  ves- 
sel, the  credit  of  the  owner  and  of  the  master 
himself,  are  pledged. 

Now,  it  is  well  settled  that  the  lien  implied  by 
the  genera]  admiralty  law  may  be  waived  by 
the  express  contract  of  the  parties,  or  by  neces- 
sary implication ;  and  the  implication  arises  in 
all  cases  where  the  express  contract  is  inconsist- 
ent with  an  intention  to  rely  upon  the  lien. 
A  familiar  instance  is  where  the  money  is  ad- 
vanced or  repairs  made,  looking  solely  to  the 
personal  responsibility  of  the  owner  or  master. 
Abbot,  125,  n.;  lb.,  116,  n..  Story's  ed.,  1889. 
In  that  case,  no  credit  being  ^iven  to  the  vessel 
as  a  security,  the  implied  lien  is  necessarily 
displaced. 

It  is  true,  in  this  case  credit  was  given  to  the 
vessel  by  the  lenders,  and  a  lien  thus  provided 
for;  bat  it  was  one  altogether  different  from  that 
implied  by  the  admiralty  law,  and  inconsistent 
with  an  intention  to  look  to  that  ae  a  security 
for  the  loan,  as  much  so  as  if  he  had  agreed  (o 
look  solely  to  the  personal  responsibility  of  the 
owneis. 

It  is  insisted,  however,  assuming  the  bond  to 
be  Toki  and  inoperative,  that  the  lender  is  then 
remitted  to  his  implied  lien,  the  same  as  if  no 
bond  had  been  given.  How  this  might  be  in  a 
See  18  How. 


case  where  the  instrument  was  defective  and 
void,  for  want  of  authority  to  execute  it,  or  for 
any  other  cause  consistent  with  the  good  faith 
of  the  parties,  it  is  not  now  necessary  to  inquire, 
or  express  any  opinion.  But  we  think  it  clear 
that  no  such  principle  can  be  admitted  in  a  case 
where  the  bond  lias  been  avoided  on  the  ground 
that  it  was  entered  into  in  bad  faith,  and  with 
intent  to  defraud,  on  the  part  of  the  lenders. 
Any  other  conclusion  would  be  giving  to  a  party 
the  benefit  of  his  own  turpitude,  which  the  law 
forbids. 

The  admiralty  law  treats  this  species  of  se- 
curity with  a  good  deal  of  indulgence,  and 
properly  so,  as  the  advances  to  the  master  at  the 
foreign  port,  by  the  merchant,  is  oftentimes  es- 
sential, to  enable  the  vessel  to  earn  her  freight, 
and  is  for  the  general  interest  of  commerce. 
The  advance  is  made  also  frequently  at  great 
risk,  on  the  part  of  the  lender,  he  being  a 
stranger  to  the  owner  and  master,  and  must 
look,  from  necessity,  mainly  to  the  pledge  of 
the  vessel  for  his  security.  The  court,  tSere- 
f  ore,  leans  in  favor  of  upholding  these  hypothe- 
cations, disregarding  technical  objections  and 
nice  distinctions,  which  sometimes  invalidate 
instruments  at  common  law ;  but  they  are  the 
creatures  of  necessity  and  distress,  ana  are  en- 
tered into  in  the  aijsence  of  the  owner,  who  has 
no  opportunity  to  guard  his  interests;  and  the 
transactions,  therefore,  out  of  which  they  arise 
should  be  strictly  watched,  and  the  observance 
of  the  utmost  good  faith  exacted  from  all  the 
parties  concemM. 

It  has  been  recently  held,  in  the  Court  of  Ex- 
chequer in  England,  that  the  master  can  pledge 
the  ship  for  repairs,  or  loan  of  money  for  that 
purpose,  in  the  foreign  port,  only  by  bottomry 
security;  and  that  in  the  absence  of  this,  the 
merchant  must  look  to  the  [>ersonal  responsi- 
bility of  the  owner  or  master. 

78  Eng.  Com.  LawR.,  417,  Shepherd  y.  Amb- 
ler A  Stainhank. 

As  this  question  does  not  necessarily  arise  in 
this  case,  it  is  not  important  to  inquire  as  to  the 
rule  of  the  admiralty  in  this  coimtry  in  this  re- 
spect. 

Judgment  of  the  court  below  afflrmed, 

Affg-l  Curt.,  840. 

Cltea-20How.,441;  »  WaU.,  186;  23  Wall.,l«8;  1 
Otto,  131 ;  11  Bank.  Betr.,  100. 


ISAAC  R.  SMITP,  Owner  of  the  Sloop  Vo- 
lant, 

e. 

THE  STATE  OF  MARYLAND. 

(See  S.  C,  18  How.,  71-76.) 

State  law  forbidding  taking  oytUrt  teith  teoop, 
eonttitutional — Tie$gel,  with  u.  8.  Ueetite,  may 
be  forfeited  under  lueh  law— land  below  high 
tcater  mark,owned  Jy  itate — ttate  may  preserve 
pubUe  right  offlihery. 

A  law  of  a  state,  that  It  shall  be  unlawful  to  take 
oysters  In  any  of  the  waters  of  the  state  with  a 
scoop  or  draff,  or  any  other  Instrument  than  tongs 
or  rakea,  and  forfeiting  to  the  state  the  vessel 
employed  for  such  unlawful  purpose,  is  not  repug- 
nant to  tbe  Constitution  of  the  United  States. 

It  Is  within  the  legislative  power  of  the  state  to 
interrupt  the  voyage  and  Infflot  tbe  forfeiture  of  a 
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ressel  enrolled  and  licensed  under  tbe  laws  of  the 
Qnited  States,  for  a  disobedience,  by  those  on 
board,  of  such  law. 

Whatever  soil  below  high  water  mark  is  the  BUb- 
leot  of  exclusive  ownership,  belongs  to  tbe  state  on 
whose  borders,  or  within  whose  territory,  it  Lies. 

But  this  soil  Is  held  by  the  state  subject  to  and 


in  trust  for  the  enjoyment  of  the  public  right  of 
fishery.  The  state  may  forbid  all  such  acts  as 
would  render  the  public  right  leas  valuable,  or  de- 


stroy it. 

Argued  Dee.  tS,  1866    .  Decided  Dec.  21,  1866. 

IN  ERROR  to  the  Circuit  Court  of  the  Second 
Judicial  Circuit  of  the  State  of  Maryland, 
in  and  for  Aqne  Arundel  County. 

The  case  is  staled  by  the  court. 

Meurt  John  H.  B.  La  Trobe  and 
George  T.  Campbell,  for  plaintiff  in  error : 

The  Oyster  Laws  of  Maryland  are  uncon- 
stitutional. 

ath  sec.  1st  art.  Const.  U.  S. ;  ad  sec.  8d  art. 
Const.  U.  8. 

The  Xakinsi  of  oysters  out  of  the  season  with 
destructive  instruments  is  an  offense  punishable 
in  admiralty  as  a  misdemeanor. 

2  Brown.  C.  and  A.  Laws,  876. 

The  laws  contain  no  provision  for  an  oath  l)e- 
fore  issuing  warrant. 

They  are  repugnant  to  the  3d  sec.,  art.  4, 
Const.  U.  8. 

Mr.  J.  Mason  Campbell,for  defendant  in 
error. 

In  support  of  the  State's  position,  its  counsel 
will  insist  that  the  soil  of  the  Chesapeake  Bay 
is  vested  in  tbe  State  of  Maryland,  as  tbe  suc- 
cessor of  the  lord  proprietary.and  that  tlie  object 
and  effect  of  the  law  assailed,  is  to  protect  tbe 
ovsters  wnile  fixed  in  such  soil,  and  for  which  it 
alone  has  title  to  them  before  they  become  ar- 
ticles of  commerce;  and  that  the  protection 
thus  extended  must  not  obstruct  tbe  free  use 
of  the  waters  of  Maryland  for  commerce  or 
navigation. 

Brown  t.  Kennedy,  5  H.  &  J.,  105;  Cattty  v. 
Inloet,  1  Oill.,  612;  Oorficldv.  CoryeU,  4  Wash. 
C.  C,  9,n,  Bennett  v.  Boggt,  Bald.,  72;  Mar- 
tin  V.  Waddell,  16  Pet.,  867;  8  Kent.  Com., 
439. 

2.  The  State  will  further  contend  that  the 
offenses  punished  by  tbe  laws  in  question  are 
not  withm  the  admiraltyandmaritimejurisdic- 
tion  of  the  United  States 

Corfieid  v.  C%>ry«U  above  cited;  U.S.t.  Bevan*, 
8  Wheat.,  386;  2  Brown,  Civ.  and  Adm.  Law 
Ap..  420. 

jifr.  Juitiee  Cortia  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court 
for  Anne  Arundel  County,  in  the  State  of 
Maryland,  under  the  26tb  section  of  the  Judi- 
ciary Act  of  1789.  It  appears  by  the  record 
that  the  plaintiff  in  error,being  a  citizen  of  tbe 
State  of  Pennsylvania,  was  the  owner  of  a 
sloop  called  The  Volant,  which  was  regularly 
enrolled  at  the  port  of  Philadelphia,  and  licensed 
to  be  employed  in  the  coasting  trade  and 
fisheries;  that  in  March,  1853,  the  schooner 
was  seisied  by  tbe  sheriff  of  Anne  Arundel 
County,  while  engaged  in  dredging  for  oysters 
in  the  Chesapeake  Bay,  and  was  condemned  to 
be  forfeited  to  tbe  State  of  Maryland,  by  a 
Justice  of  the  peace  of  that  State,  before  whom 
the  proceeding  was  had ;  that  on  appeal  to  the 
Circuit  Court  for  the  county,  being  the  highest 
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court  in  which  a  decision  could  be  had,thiB  de- 
cree of  forfeiture  was  affirmed ;  and  that  Uie 
plaintiff  in  error  insisted,  in  the  Circuit  Court, 
that  such  seizure  and  condemnation  were  re- 
pugnant to  the  Constitution  of  the  United 
States. 

This  vessel  being  enrolled  and  licensed,  un- 
der the  Constitution  and  laws  of  the  United 
States,  to  be  employed  in  the  coasting  trade 
and  fisheries,  and  while  so  employed  naving 
been  seized  and  condemned  under  a  law  of  a 
state,  tbe  owner  has  a  right  to  the  decision  of 
this  court  upon  the  question,  whether  the  law 
of  the  State,  by  virtue  of  wiiich  condemnation 
passed,  was  repugnant  to  tbe  Constitution  or 
laws  of  the  United  States. 

That  part  of  the  law  in  question  oont«uning 
the  prohibition  and  inflictine  the  penalty  which 
appears  to  have  l)een  applied  by  the  State 
Court  to  this  case,  is  as  follows  (1833,  ch.  254): 

"  An  Act  to  Prevent  the  Dettruetion  of  Oytlert 
in  the  Watere  qf  thi*  State. 

Whereas,  the  destruction  of  oysters  in  the 
waters  of  Ibis  State  is  seriously  apprehended, 
from  the  destructive  instrument  used  in  taking 
them,  therefore — 

Sec.  1.  Be  it  enacted  by  the  General  Assem- 
bly of  Maryland,  That  it  shall  be  unlawful  to 
t«ke  or  catch  oysters  in  any  of  the  waten  of 
this  State  with  a  scoop  or  drag,  or  any  other 
instrument  than  such  toogs  and  rakes  as  are 
now  in  use,  and  authorized  bv  law;  and  all  per- 
sons whatever  are  hereby  forbid  tbe  use  of  such 
instruments  in  taking  or  catching  oysters  in  the 
waters  of  this  State,  on  pain  of  forfeiting  to  the 
State  the  boat  or  vessel  employed  for  the  pur- 
pose, together  with  her  papers,  furniture, 
tackle  and  apparel,  and  all  things  on  board  the 
same." 

The  question  is  whether  this  law  of  the  State 
afforded  valid  cause  for  seizing  a  licensed  and 
enrolled  vessel  of  the  United  States,  and  inter- 
rupting its  voyage,  and  pronouncing  for  its  for- 
feiture. To  have  this  effect,  we  must  find  that 
the  State  of  Maryland  had  power  to  enact  this 
law. 

The  purpose  of  the  law  is,  to  protect  the 
growth  of  oysters  in  tbe  waters  of  the  Stale,  by 
prohibiting  the  use  of  particular  instruments  in 
dredging  for  them.  No  question  was  made  in 
the  court  below  whether  the  place  in  question 
be  within  the  territory  of  the  State.  The  law 
is,  in  terms,  limited  to  the  waters  of  the  State. 
If  the  County  Court  extended  the  operation  of 
the  law  beyond  those  waters,  that  was  a  distinct 
and  substantive  ground  of  exception,  to  be 
specifically  taken  and  presented  on  tbe  recofd, 
accompanied  by  all  the  necessary  facts  to  en- 
able this  court  to  determine  whether  a  voya^ 
of  a  vessel,  licensed  nnd,enroIled  for  the  coast- 
ing trade,  had  been  interrupted  by  force  of  a 
I9W  of  a  state  while  on  the  high  seas,  and  out 
of  the  territorial  jurisdiction  of  such  state. 

To  present  to  this  court  such  a  question  upon 
a  writ  of  error  to  a  state  court,  it  is  not  enough 
that  it  might  have  been  made  in  the  court  be- 
low ;  it  must  appear  by  the  record  that  it  was 
made,  and  decided  against  the  plaintiff  in  error. 

As  we  do  not  find  from  the  record  that  any 
question  of  this  kind  was  raised,  we  must  con- 
sider that  the  acts  in  question  were  done,  and 
tbe  seizure  made,  within  the  waters  of  the 
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State;  and  that  the  ktw,  if  valid,  was  not  mis- 
applied by  the  County  Court  by  extending  its 
(^ration.contrary  to  its  terms,  to  waters  with- 
out the  limits  of  the  State.  What  we  have  to 
consider  under  this  writ  of  error  is,  whether  the 
law  itself,  as  above  recited, be  repuenant  to  the 
Constitution  or  laws  of  the  Unitea  States. 

It  was  argued  that  it  is  repugnant  to  that 
clause  of  the  Constitution  whidi  confers  on 
Congress  power  to  regulate  commerce,  because 
it  authorizes  the  seizure,  detention  and  forfeit- 
ure of  a  vessel  enrolled  and  liceniaed  for  the 
coasting  trade,  under  the  laws  of  the  United 
States,  while  engaged  in  that  trade. 

But  such  enrollment  and  license  confer  no 
immunity  from  the  operation  of  valid  laws  of  a 
state.  If  a  vessel  of  the  United  States,  engaged 
in  commerce  lietween  two  states,  be  interrupted 
therein  by  a  law  of  a  state,  the  question  arises 
whether  the  state  had  power  to  make  the  law 
by  force  of  which  the  voyage  was  interrupted. 
This  question  must  be  aecided,  in  each  case, 
upon  its  own  facts.  If  it  be  found,  as  in  Gib- 
hojis  V.  Offden,  9  Wheat.,  1,  that  the  state  had 
not  power  to  make  the  law,  under  which  a  vessel 
of  the  United  Stales  was  prevented  from  pros- 
ecuting  its  voyage,  then  the  prevention  is  un- 
lawfuC  and  tiie  proceedings  under  the  law  in- 
valid. But  a  state  may  make  valid  laws  for  the 
seizure  of  vessels  of  the  United  States.  Such, 
among  others,  are  quarantine  and  health  laws. 
In  considering  whether  this  law  of  Maryland 
belongs  to  one  or  the  other  of  these  classes  of 
Uiws,  there  are  certain  ectablished  principles  to 
be  kept  in  view,  which  we  deem  decisive. 

Whatever  soil  below  low  water  mark  is  the 
subject  of  exclusive  propriety  and  ownership, 
belongs  to  the  state  on  whose  maritime  border, 
and  within  whose  terri*X)ry,  it  lies,  subject  to 
any  lawful  grants  of  that  soil  by  the  stale,  or 
the  sovereign  power  which  governed  its  terri- 
tory before  the  Declaration  of  Independence. 
PoUani't  Lu»te  v.  Hagan,  8  How.,  212;  Mar- 
tmy.  WaeUUa,  16  Pet.,  S»7;  Den  v.  The  Jw- 
teyCa.,16  How.,  426. 

But  this  soil  is  held  by  the  State,  not  only 
subject  to,  but  in  some  sense  in  trust  for,  the 
enjoyment  of  certain  public  rights,  among 
which  is  the  common  liberty  of  taking  fislt,  as 
well  shell  fish  as  floating  fisii. 

Martin  v.  Waddell;  Sen  v.  Jeriej/  Co.;  Cor- 
field  V.  CoryeU,  4  Wash.  C.  C. ,  876 ;  FUet  v.  Hege- 
nmi,  14  Wend.,42;  Arjioldy.  Mundy,  1  Unht. 
Oi.i.),l;  Parker  Y.  Cutler, Mill-dam  Corporation, 
2  Appleton  (20  He.),  863;  Peek  v.  Loekwood,  6 
Day,  22;  Wetlon  et  al.  v.  Sampson  et  al.,  8 
Cush.,  847. 

The  State  holds  the  propriety  of  this  soil  for 
the  conservation  of  the  public  rights  of  fishery 
thereon,  and  may  regulate  the  modes  of  that 
enjoyment  so  as  to  prevent  the  destruction  of 
the  dshety.  In  other  words,  it  may  forbid  all 
such  acts  as  would  render  the  public  right  less 
valuable,  or  destroy  it  altogeUier.  This  power 
results  from  the  ownership  of  the  soil,  from 
the  legislative  jurisdiction  of  the  State  over  it, 
and  from  its  duty  to  preserve  unimpaired  those 
public  uses  for  which  the  soil  is  held. 

Vsttel,  bk.  1,  ch.  20,  sec.  246;  Cornfield  v. 
CorrM,  4  Wash.,  876. 
It  has  been  exercised  by  many  of  the  States. 
See  Angell  on  Tide  Waters,  146,  166,  170, 
192,198. 
See  18  How. 


The  law  now  in  question  is  of  this  character. 
Its  avowed,  and  unquestionably  its  ;eal  ob- 
ject is,  to  prevent  the  destruction  of  oystera 
within  the  waters  of  the  State,  by  the  use  of 
particular  instruments  in  taking  them.  It  does- 
not  touch  the  subject  of  the  common  liberty 
of  taking  oysters,  save  for  the  purpose  of  guard- 
ing it  from  injury,  to  whomsoever  it  may  be- 
long, and  by  whomsoever- it  may  be  enjoyed. 
Whether  this  liberty  belongs  exclusively  to  the 
citizens  of  the  State  of  Maryland,  or  may  law- 
fully l)e  enjoyed  in  common  by  all  citizens  of 
the  United  Slates;  whether  this  public  use  may 
be  restricted  by  the  State  to  its  own  citizens,  or 
a  part  of  them,  or  by  force  of  the  Constitution 
of  the  United  States,  must  remain  common  to 
all  citizens  of  the  United  iStates;  whether  the 
national  government, by  a  Treaty  or  Act  of  Con- 
gress, can  grant  to  foreigners  the  right  to  par- 
ticipate therein;  or  what,  in  general,  are  the 
limits  of  the  trust  upon  which  the  State  holds 
this  soil,  or  its  power  to  define  or  control  that 
trust,  are  matters  wholly  without  the  scope 
of  this  case,  and  upon  which  we  give  no 
opinion.  • 

So  much  of  this  law  as  is  above  cited  may  be 
correctly  said  to  be  not  in  conflict  with,  but  in 
furtherance  of,  any  and  all  public  rights  of 
taking  oysters,  whatever  they  may  be;  and  it  is 
the  judgment  of  the  court,  that  it  is  wiihin  the 
legislative  power  of  the  State  to  interrupt  the 
voyage  and  inflict  the  forfeiture  of  a  vessel  en- 
rolled and  licensed  under  the  laws  of  the  United 
Slates,  for  a  disobedience,  by  those  on  board, 
of  the  commands  of  such  a  law.  To  inflict  a 
forfeiture  of  a  vessel  on  account  of  the  miscon- 
duct of  those  on 'board — treating  the  thing  aft 
liable  to  forfeiture,  because  the  instrument  of 
the  offense  is  within  established  principles  of 
legislation,  which  have  been  applied  by  most 
civilized  governments.  The  Malek  Adhel,  2 
How.,  233,234,  and  cases  there  cited.  Our 
opinion  is,  that  so  much  of  this  law  as  appears 
by  the  record  tu  have  been  applied  to  this  case 
by  the  court  below  is  not  repugnant  to  the 
clause  in  the  Constitution  of  the  United  Slates 
which  confers  on  Congress  power  to  regulate 
commerce. 

It  was  also  suggested  that  it  is  repugnant 
to  the  2d  section  of  the  8d  article,  which 
declares  that  the  judicial  power  of  the  United 
States  shall  extend  to  all  cases  of  admiralty  and 
maritime  jurisdiction.  But  we  consider  it  to 
have  been  settled  by  this  court,  in  United  Slates 
y.  Betaru,  3  Wheat.,  386,  that  this  clause  in  the 
Constitution  did  notaffcct  the  jurisdlcliou,  nor 
the  legislative  power  of  the  States,over  so  much 
of  their  territory  as  lies  below  high  water  mark, 
save  that  they  parted  with  the  power  so  to  leg- 
islate as  to  conflict  with  the  admiralty  jurisdic- 
tion or  laws  of  the  United  States.  As  this  law 
conflicts  neither  with  the  admiralty  jurisdiction 
of  any  court  of  the  United  States  conferred  by 
Congress,  nor  with  any  law  of  Congress  what- 
ever, we  are  of  opinion  it  is  not  repugnant  to 
this  clause  of  the  Constitution.  The  objection 
that  the  law  in  question  contains  no  provision 
for  an  oath  on  which  to  found  the  warrant  of 
arrest  of  the  vessel,  cannot  be  here  maintained. 
So  far  as  it  rests  on  the  Constitution  of  the 
State,  the  objection  is  not  examinable  here, 
under  the  25tb  section  of  the  Judiciarjr  Act. 
If  rested  on  that  clause  in  the  Constitution 
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of  the  United  States  which  prohibits  the  is- 
Buing  of  a  warrant,  but  on  probable  cause  sup- 
ported by  oath,  the  answer  is,  that  this  restrains 
the  issue  of  warrants  only  under  the  laws  of 
the  United  States,  and  has  no  application  to 
«tat«  process. 

Barron  v.  Mayor,  &c.,  cf  BaUimore,  7  Pet., 
248;  Lestee  of  LieingsUm  t.  Moore  et  al.,  7  Pet., 
469;  Fox  y.  Ohio,  frHow.,  410. 

The  judgment  of  the  Circuit  Court  of  Mary- 
land, in  andforAnne  Arundel  Count]/ it  affirmed, 
with  costs. 

Ctted-7  Wall.,  327 ;  16  Wall.,  125;  81  Wall.,  66T;  2 
Otto,  552 ;  4  Otto,  384 ;  4  Blatohf.,  400. 


SAMUEL  VERDEN,  JKff.  in  Br., 

e. 

ISAAC  COLEMAN. 

(BeeS.  C,  18  How.,  88.) 

»  Dfcree  dittoiving  injunction,  not  a  "final decree." 

A  decree  upon  motion  to  dissolve  Injunction  in 
chancery  cause,  which  does  not  flnally  dispose  of 
the  acUon,  is  not  a  final  decree,  which  can  t>e  re- 
'ezamined  in  this  court,  under  the  Judiciary  Act. 

Argued  Dee.  U.  1866.      Decided  Dec.  SI,  1856. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Indiana. 

The  case  is  sufficiently  stated  in  the  opinion 
of  the  court. 

Meesn.  Oillet  and  Mace  for  pIainti£F  in 
•error. 
Mr.  Baird  for  defendant  in  error. 

Mr.  Juttiee  Campbell  delivered  the  opin- 
ion of  the  court: 

The  plaintiff  filed  bis  bill  in  the  Circuit 
Court  of  Benton  County,  Indiana,  sitting  in 
chancery,  to  obtain  a  decree  to  cancel  a  mort- 
gage and  the  mortgage  note,  and  also  to  re- 
strain, by  injunction,  the  mortgagee  from  pro- 
ceeding upon  the  power  of  sale  contained  in  the 
mortgage  until  the  final  hearing,  and  from 
thence  perpetually. 

A  temporary  injunction  was  granted  in  va- 
cation upon  the  usual  conditions,  which  was 
dissolved,  on  the  coming  in  of  the  answers 
upon  the  motion  of  the  defendants,  by  the  Cir- 
cuit Court. 

From  the  order  dissolving  the  injunction 
there  was  an  appeal  to  the  Supreme  Court  of 
Indiana,  where,  after  argument,  the  decree  of 
the  Circuit  Court  was  aflormed.  Upon  this  de- 
cree this  writ  of  error  is  prosecuted. 

This  court  has  repeatedly  decided  that  a  de- 
cree upon  amotion  to  dissolve  an  injunction  in 
the  course  of  a  cbaucery  cause,  and  where  the 
bill  is  not  finallr  disposed  of,  is  not  such  a  final 
decree'  as  can  be  re-examined  in  this  court, 
under  the  terms  of  th^  26th  section  of  the  Ju- 
diciaiT  Act  of  the  24tb  September,  1789. 

McCaUum.  v.  Eager,  2  Bfow.,  61;  Qibbotu  v. 
Ogden,  6  Wheat.,  448. 

7%«  writ  of  error  u  ditmisied. 


Note.— W/lot  <*  "final  decree"  or  Jvdoment  of 
Mate  urolhtr  court  from  which  appeal  lie*.  Bee  note 
to  Gibbons  v.  Ogden,  6  Wheat.,  US. 
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ISAA.C  HARTSHORN,  IKf.  in  Br.. 

t. 

HORACE  H.  DAY. 
(See  8.  C,  18  How.,  28, 29.) 
Practice  on  filing  record. 

Where  the  record  is  filed  by  defendant  in  error, 
and  subsequently,  but  within  the  time  pre8crll>ea 
by  the  rule,  the  plaiatiff  in  error  flies  tne  record, 
the  cause  is  filed  and  docketed  prematurely  by 
defendant  In  error,  and  should  be  dismissed. 

Cause  stricken  from  the  docket,  and  the  record 
delivered  defendant  in  error. 

Motion  made  and  decided  Jan.  i,  1866. 
TN  ERROR  to  the  Circuit  Court  of  the  United 
1  States  for  the  District  of  Rhode  Island. 

It  appears  that  the  record  in  this  case  was 
filed  and  docketed  at  the  instance  of  the  de- 
fendant in  error  on  November  24th,  ISiSS.  It 
also  appears  that  the  plaintiff  in  error  filed  the 
record  and  docketed  the  case  on  December  l»t, 
1855,  within  the  period  allowed  by  the  88d  rule. 

On  motion  by  defendant  to  withdraw  record. 

Metgre.  Bradley,  Ames  and  O'Conaer 
for  plaintiff  in  error. 

Meter*.  Richardaon,  Jenckes,  Stanton 
and  Oillet  for  defendant  in  error. 

Mr.  JuMtice  Heljeaa  delivered  the  opinion 
of  the  court: 

In  the  above  case,  a  motion  was  made  by  the 
defendant  that  he  be  permitted  to  withdra^ir 
the  record  filed  and  docketed  by  him,  and  have 
it  printed  at  his  own  expense,  without  losing 
itsj>lace  on  the  docket. 

Rule  68.  published  in  16  How.,  requires  that, 
when  an  appeal  on  writ  of  error  shall  be  taken 
to  this  court  thirty  days  l)efore  the  commence- 
ment of  the  ensumg  term,  the  record  shall  be 
filed  within  the  first  six  days  of  the  term;  and 
if  the  plaintiff  in  error  or  appellant  shall  fail  to 
comply  with  this  rule,  the  defendant  in  error 
or  appellee  may  have  the  cause  docketed  and 
dismissed,  upon  producing  a  certificate  of  the 
clerk  of  the  court  wherein  the  judgment  or  de- 
cree was  rendered,  staling  the  cause,  and  cer 
tifying  that  such  writ  of  error  or  appeal  has 
been  duly  sued  out  and  allowed. 

But  the  rule  states,  the  defendant  in  error  or 
appellee  may,  at  his  option,  docket  the  case  and 
file  a  copy  of  the  record  with  the  clerk  of  the 
court;  and  if  the  case  is  docketed  and  a  copy 
of  the  record  filed  with  the  clerk  of  this  court, 
by  either  party,  within  the  periods  of  time 
above  limited  and  prescribed  by  this  rule,  the 
case  shall  stand  for  argument  at  the  term. 

The  above  case  was  docketed  in  this  court, 
by  the  defendant  in  error,  before  the  expiration 
of  the  time  allowed  the  plaintiff  to  file  the 
record. 

The  plaintiff  in  error  filed  the  record  and 
had  the  case  docketed  before  the  expiration 
of  the  six  days  after  the  commencement  of  the 
term ;  he  was  therefore  within  the  rule,  and  was 

guiltv  of  no  laches.  Had  he  failed  to  do  this, 
le  defendant,  on  the  certificate  of  the  clerk, 
might  have  docketed  and  dismissed  the  cause, 
or  be  might  have  produced  the  record  and  dock- 
eted the  case  which,  under  the  rule,  would 
stand  for  argument  at  the  present  term.  But 
the  case  cannot  be  dismissed  or  docketed  by 
the  defendant  unless  the  plaintiff  in  error  or 
appellant  shall  be  in  default. 

The  above  eaute  it  therefore  ditnUtted. 
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DAVID  BUSH,  Plaint^  in  ^nor, 

V. 

JAMES  T.  PERSON,  Administrator  de  bonis 

non,  of  Maboum  Cooper,  Deceased. 

(See  S.C,  18  How.,  82-86.) 

Diteharge  in  bankruptcy  doe*  not  free  from  et- 
toppelt  by  covenant. 

The  personal  discharge  In  bankruptcy  of  a  cove- 
nantor does  not  free  him  from  an  estoppel  arising 
by  law  from  his  prior  covenant  of  warranty  ot  ti- 
tle and  BKalnst  incumbrances  In  his  deed. 

I(  the  covenantor  ot  title  nf  lands  be  afterwards 
discbanred  in  bankruptcy,  and  eubaequently  ac- 
quires title  by  an  Incumbrance  which  his  covenant 
warranted  against,  he  Is  estopped,  as  airalnst  his 
covenantee,  from  aaaertlng  It,  notwithstanding  his 
<dlacharge. 

Argued  Dee.  U,  X8S5,      Decided  Jan.  t,  1866. 

F  ERROR  to  tlie  High  Court  of  Errors  and 
Appeals  of  tlie  State  of  Mississippi. 

The  case  is  stated  by  the  court. 

Mr.  A.  J.  Bayard,  for  the  plaintiff  in  er- 
ror: 

The  covenant  of  warranty  or  against  incum- 
brances comes  within  the  meaning  of  the  Act 
«f  Aug.  13,  1841,  and  is  provable  against  the 
bankrupt's  estate,  though  an  uncertain  contin- 
Xent  demand  against  the  bankrupt.  Sees.  4  and 
6  of  the  Act  cited. 

Stat,  at  L..  Vol.  v.,  p.  440;  4  Kent's  Com., 
7tb  ed.,  524,  631. 

It  is  not  necessary  that  a  party  should  be  in 
the  position  to  sue  on  his  demand,  to  enable 
him  to  prove  it  under  the  Act  of  Congress. 

Maee  v.  WelU.  7  How.,  272;  5ton«  v.  MiUer,  4 
Harr..  16  Pa.  8t..450. 

The  effect  of  the  discharge  under  the  Bank- 
rupt Act  upon  the  lien  of  mortgage  and  upon 
the  personal  covenants  contained  in  the  mort 
gaiM,  should  be  distinguished. 

Etparte  Christy.  8  How.,  292. 

Mr.  i.  J.  Crittenden,  for  the  defendant  hi 
«rror: 

The  covenants  expressed  and  implied  in  the 
deed  of  trust  run  with  the  land,  and  they  were 
Dot  disctiarged  by  the  l>ankruptcy. 

4  Kent's  Com.,  471 ;  Oreenby  v.  Wilcox,  2 
Johns.,  I ;  Kerr  v.  Sham,  18  Johns..  286:  Withy 
V.  Mun^ord,  6  Cow.,  137;  Birney  v.  Hann,  3 
A.  K.  Marsh.,  824:  Marston  v.  Hobbs,  3  Mass.. 
482;  Chapman  v.  IMmes,  5  Halst.,  20. 

These  covenants  draw  to  them  all  right  and 
title  that  the  grantor  may  afterwards  acquire, 
and  they  are  not  disctiarged  by  bankruptcy. 

I  Bug.  Vend.,  171;  2  Sug.  Vend.,  104,  and 
cases  cited;  Murray  v.  Derotenham,  6  Johns. 
Ch.,  60;  Shep.  Touch.,  181;Co.  Litt.,  265,  A. 

The  purchase  by  the  plaintiff  in  error  inured 
to  the  confirmation  of  the  deed  of  trust.  Even 
if  that  was  not  a  legal  consequence,  equity 
would  not  permit  him  to  set  up  such  a  purchase 
against  his  own  deed  of  trust. 

1  Story  £q.,  sees.  187,  828. 

Mr.  Juttiee  Cortla  delivered  the  opinion  of 
the  court: 

A  bill  to  foreclose  a  mortgage  on  a  lot  of  land 
in  Mississippi  was  filed  by  llie  ndmioistrator  of 
the  assignee  of  the  mortgage  in  the  Superior 
Coart  of  Chancery  in  that  State.  The  com- 
plainant obtained  a  decree  of  foreclosure,  and 
the  respondent  appealed  to  the  High  Court  of 
See  18  How.  U.  S.,  Book  16. 


Errors  and  Appeals,  where  the  decree  of  the  Su- 
perior Court  of  Chancery  was  affirmed.  The 
appellant  then  prosecutMl  the  writ  of  error, 
which  brings'  the  case  before  this  court. 

The  case  was,  shortly,  this:  The  appellant 
was  one  of  two  mortgagors.  When  the 
mortgage  was  executed,  the  land  was  incum- 
bered by  a  lien  from  a  judgment  previously  re- 
covered against  the  mortgagors. 

After  executing  the  mortgage  the  appellant 
became  a  bankrupt,  under  the  Act  of  Congress 
of  August  19,  1841  (5  Stat,  at  L.,  440),  and  re- 
ceived his  discharge. 

The  land  was  exposed  to  sale  to  satisfy  the 
judgment  lien,  and  the  appellant,  after  lus  dis- 
charge, purchased  it.  The  Court  of  Appeals  of 
Mississippi  decided : 

1st.  'That  though  the  deed  of  mortgage  con- 
tained no  express  covenant  of  warranty,  the 
words  "grant,  l)argainand  sell, "  which  were  in 
the  deed,  under  the  law  of  that  State,  imported 
covenants  of  warranty  of  title,  and  against  in- 
cumbrances, and  for  quiet  enjoyment,  as  effect- 
ually as  though  such  covenants  had  been  ex- 
preraly  set  out  in  the  deed. 

2d.  That,  under  the  law  of  Mississippi,  if 
there  had  been  no  disdiarge  in  liankruptcy,  the 
appellant  would  be  estopped  by  his  covenants 
from  setting  up  iiis  after-acquired  title  to  defeat 
the  mortgage. 

8d.  That  the  discharge  in  bankruptcy  did  not 
enable  him  to  do  so. 

This  last  position  is  the  only  one  re-examina- 
ble  here;  the  decision  by  the  State  Court  of  all 
matters  depending  exclusively  upon  the  law 
of  the  State,  being  conclusive,  on  a  writ  of 
error,  under  the  26th  section  of  the  Judiciary 
Act  of  1879. 

The  question  for  our  consideration  is,  what 
effect  the  discharge  of  a  bankrupt  lias  upon  es- 
toppels, arising  by  law  from  covenants  of  war- 
ranty contained  in  his  deeds  of  conveyance  of 
land. 

To  determine  this,  it  is  necessary  to  have  in 
view  the  different  modes  of  operation  of  such 
covenants.  They  are  contracts,  and  an  action 
lies  for  recovery  of  the  damages  sustained  by 
their  breach.  At  law,  they  run  with  the  land; 
and  if  the  covenantor  subsequently  acquire  an 
outstanding  paramount  title,  it  inures  bv  force 
of  the  covenant  to  him  who  claims  unaer  the 
deed  of  the  covenantor.  This  rule  is  now  es- 
tablished in  the  law  of  this  country,  and  has 
been  affirmed  in  numerous  decisions  in  this  and 
other  courts.  Many  of  them  may  be  found  col- 
lected in  a  note  to  2  Smith's  Leading  Cases, 
546,  &c. 

In  equity  the  covenantor  is  treated  as  es- 
topped oy  his  covenant  to  assert  ttiat  anv  out- 
standing title  existed  inconsistent  with  what  he 
undertook  to  sell  and  convey. 

The  argument  on  the  part  of  the  appellant  is, 
that  under  the  4th  section  of  the  Bankrupt  Act 
he  was  discharged  from  all  debts,  contracts,  and 
other  engagements  provable  under  the  Act;  that 
not  only  the  debt  secured  bjr  this  mortgage,  but 
the  covenant  of  warranty  itself,  was  provable 
under  the  Act.  And  consequently,  the  cove- 
nantor, being  released  from  the  covenant,  it 
could  no  longer  have  the  operation  allowed  to  it 
by  the  courts  of  Mississippi. 

It  must  l>e  admitted,  that  if  the  covenantee  or 
his  assignee  had  released  the  covenant,  it  would 
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be  difficult  to  tnaintaio  that  it  could  continue 
in  existence  for  any  purpose.  But  it  must  be 
coniiidt-red.  that  whatever  discharge  has  talien 
place  in  this  case,  is  bv  force  of  a  statute,  which 
mav  have  so  qualiQeu  and  limited  its  effect  as 
still  to  leave  the  covenant  in  existence  for  one 
purpose,  though  not  for  others;  and  that  the 
question,  whether  it  has  done  so,  can  be  deter- 
mined only  by  examining  the  Act  and  ascer- 
taining the  will  of  the  Legislature  in  this  par- 
ticular. 

The  second  section  of  the  Act  contains  this 
proviso  :  "That  nothing  in  this  Act  contained 
shall  be  construed  to  annul,  destroy  or  impair 
any  lawful  rights  of  married  women  or  minors, 
or  any  liens,  mortgages  or  other  securities  on 
property,  real  or  personal,  which  may  be  valid 
by  the  laws  of  the  Stales  respectively  and 
which  are  not  inconsistent  with  the  provisions 
of  the  second  and  fifth  sections  of  IhisAct." 
There  does  not  appear  to  have  heea  anything  in 
this  mortgage  inconsistent  with  those  sections; 
and  it  is  not  denied  that  the  mortgage  itwelf, 
considered  simply  as  a  conveyance  of  land,  re- 
mained unaffected  by  the  Act. 

It  is  therefore  obvious,  that  though  the  bank- 
rupt, personally,  was  released  by  the  Act,  the 
debt  due  from  the  land  continued  undi!^;ha^ged. 
In  this  ptirtiuular,  beyond  all  doubt,  the  dis- 
charge by  the  Act  differs  from  a  release  by 
the  creditor;  since,  if  the  latter  had  released  the 
debtor,  the  mortgage  would  thereby  have  been 
8ati!«fled,  and  the  charge  on  the  lanu  destroyed. 

The  intention  of  the  Legislature  to  carry  out 
this  distinction  Ijetween  the  personal  liability  of 
the  debtor  and  the  liability  of  the  land,  and  to 
preserve  the  latter  in  full  force,  unaffected  by 
the  discbarge  of  the  debtor,  is  clearly  declared 
by  the  Act.  The  Act  says,  in  so  many  words, 
thai  a  mortgage,  valid  by  the  law  of  the  State, 
ehall  not  be  impaired  by  anything  in  the  Act. 

We  think  there  is  sufficient  reacon  why  this 
proviso  should  be  soconblrued  as  completely  to 
save  the  effect  and  operation  of  all  estoppels 
running  with  the  land  and  operating  at  law  to 
pass  the  legal  title,  or  in  equity  to  conclude  the 
grantor  from  asserting  the  existence  of  a  title 
inconsistent  with  what  be  undertook  to  sell  and 
convey.  The  purpose  of  the  Legislature  to  af- 
ford complete  and  effectual  protection  to  mort- 
gage titles,  against  anything  which  was  to  he 
done  under  the  Act,  and  the  broad  and  strong 
terms  in  which  this  purpose  is  expressed,  re- 
quire us  to  say  that  the  debtor  cannot  derive 
from  the  Act  an  enabling  power  to  do  or  as- 
sert anvtbing  which  will  impair  a  mortgage 
otherwise  valid.  Nor  is  there  any  incongruity 
with  established  principles,  in  holding  that  the 
personal  discharge  of  the  debtor  does  not  free 
him  from  the  estoppel. 

If  this  obligation  could  rest  solely  upon  a  cov- 
enant, effectual  in  law  to  charge  the  grantor  in 
a  personal  action,  it  would  follow,  that  when 
such  personal  liability  was  released  by  the  Bank- 
rupt Act,  the  estoppel  would  naturally  fall 
with  it;  and  that  an  intention  to  preserve  the  es 
toppel  ought  to  be  clearly  indicated,  to  induce 
the  court  to  say  it  was  not  destroyed ;  but  such 
eetopiiels  do  not  depend  on  personal  liability  for 
damages.  This  is  apparent,  when  we  remem- 
ber that  estoppels  bind,  not  only  parties,  but 
firiviesin  blood  and  estate.lbou^h  not  personal- 
\-  liable  on  the  covenants  creating  the  estoppel. 
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See  Carver  v.  Jaekson,  4  Pet.,  85,  87;  Whitf 
v.  PaUen,  24  Pick.,  824;  Work  v.  WtUard,  1» 
X.  H.,  SS9:&uttrv.  Bradbury.  20  Me.,  28. 

Indeed,  it  is  the  settled  doctrine  of  this  court, 
not  only  that  no  existing  personal  liability  is 
necessary  to  work  an  estoppel,  but  that  none 
need  have  existed  at  any  time.  In  Kan  Bent- 
idaer  v.  Kearney  «f  at. ,  1 1  Ho  w. ,  322.  it  was  held , 
after  great  consideration  and  a  full  examination 
of  the  authorities,  that  "if  a  deed  bear  on  it» 
face  evidence  that  the  grantors  intended  to  con- 
vey, and  the  grantee  expected  to  become  invest- 
ed with,  an  estate  of  a  particular  description  or 
quality,  and  that  the  bargain  had  proceeded 
upon  that  footing  between  the  parties;  then,  al- 
though it  may  not  contain  any  covenants  of  title, 
in  the  technical  sense  of  the  term,  still  the  legaT 
operation  and  effect  of  the  instrument  will  be 
as  bindin;^  on  the  grantor  and  those  claiming  un- 
der him,  in  respect  to  the  estate  thus  described, 
as  if  a  formal  covenant  to  that  effect  had  been 
inserted ;  at  least  so  far  as  to  estop  them  from  ever 
afterwards  denying  that  he  was  seised  of  the  - 
particular  estate  at  the  time  of  the  conveyance. 

It  is  familiar  law,  also,  which  was  applied  in 
Career  v.  Jackson,  4  Pet.,  86,  88.  that  a  mere 
recital  of  a  fact  in  u  deed  is  as  effectual  an  ea- 
toppel  as  a  covenant.  There  is  no  necessary 
connection,  therefore,  between  the  personal  lia- 
bility of  the  debtor  on  his  covenant,  and  the  es- 
toppel which  arises  therefrom,  and  it  is  not  na 
incongruity  for  the  Legislature  to  preserve  the 
latter  while  they  discharge  the  former. 

Estoppels  which  run  with  the  land  and  work 
thereon  are  not  mere  conclusions;  they  pass  es- 
tates and  constitute  titles;  they  are  muniments- 
of  title,  assuring  it  to  the  purchaser.  Their  op- 
eration is  highly  beneficial,  tending  to  produce 
security  of  titles;  and  if  a  discharge  under  the 
Bankrupt  Law  were  allowed  to  destroy  tbift 
mode  of  assurance,  it  would  in  an  important 
particular  impair  the  operation  of  deeds  con- 
taining it.  This,  by  the  express  words  of  the 
Bankrupt  Law,  is  prohibited. 

In  Stewart  v.  Anderxm,  10  Ala.,  504,  the  Su- 
preme Court  of  Alabama  bad  this  precise  ques- 
tion before  them,  and  held  the  bankrupt  es- 
topped. A  similar  decision  was  made  by  the 
of  Appeals  of  Maryland  in  reference  to  the  ef- 
Court  feet  of  a  discharge  under  the  Insolvent 
Law  of  tliat  State. 

Horsey  v.  Oas»away,  2  H.  &  J.,  411. 

Our  opinion  is,  that  the  decree  of  the  High 
Court  of  Errors  and  Appeals  of  Missiasippi 
should  be  aillrmed,  with  costs. 

Decree  affirmed,  with  eo$t*. 


THE  UNITED  STATES,  Plfft.  in  Error, 

«. 

CATESBY,  ap.  Rooeb  Jones. 

(See  S.  C,  18  How.,  g^lOO.) 

Moneyt  tent  by  Secretary  of  Navy  to  pay  ex- 
penses of  sickness  of  absent  natal  officer,  i*  not 
ehargeMe  against  fiim. 

A  navy  olBoer,  on  leave  of  Bt)6ence  In  Paris,  was 
wounded  by  accident  during  the  revolutionary  out- 
breali  there,  and  placed  on  special  duty,  and  $1,000 
was  sent  him  by  the  Secretary  of  the  Navy  to  pay 
his  cxpcnsee  attending  his  inlurles,  which  was  dis- 
bursed by  Mm  for  that  purpose.    Held,  that  such 
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turn  could  not  be  chanrcd  against  blm  \>j  the  ac- 
countloff  officer  of  the  Treasury. 

The  propriety  nf  dutaubluvxuch officer  on«peclal 
duir,  of  funilohlnir  blm  witb  sucb  moDeyB  fur 
medical  attendance  and  expenses,  are  within  the 
Juriadictton  and  dlacretlim  of  the  head  of  the  Navy 
Department,  and  not  subject  to  revision  by  officers 
of  other  departments. 

Submitted  Dee.  £0,  1856.    Decided  Jan.  S.  18S6. 

IN  ERROR  to  ihe  Circuit  Court  of  the  United 
States  for  tlie  District  of  Columbia. 
The  case  is  stated  by  the  court. 
Mr.  C.  Casldnct  Atty  Gen.,  for  the  plaint- 
iff in  error: 

1.  The  expenses  incurred  by  the  defendant 
Jones,  while  in  France,  on  leave  of  absence, 
were  not  chargeable  to  Ihe  United  States,  One 
object  of  the  Act  of  March  3.  1835  (4  U.  8,, 
Laws,  755,  757),  was  to  uproot  the  si'stcm  of 
extra  allowances.  The  exception  allowing  mile- 
age, shows  that  no  other  exception  was  in- 
tended. 

2.  The  Secretary  of  the  Treasury  was  not 
authorized  under  the  Act  of  Jan.  81, 1823  (8  U. 
S.  Laws,  723,  sec.  1),  to  make  the  advances  to 
Jones. 

8.  The  accounting  officers  are  not  bound  to 
allow  in  a  settlement  of  an  account  with  an 
offlcer.acredil  for  money  unlawfully  received  or 
expended  without  authority  of  the  law.  The 
resolution  of  March  3. 1840  (9  U.  S.  Laws,  419, 
sec.  2),  diH!8  not  apply  to  the  present  case. 
The  opinions  of  the  Ally  Gen.,  cited  by  the 
opposing  counsel,  are  inapplicable  to  the  case. 

4.  Money  belonging  to  the  government, 
which  has  been  wrongfully  received,  can  be  re- 
covered back  in  an  action  at  law. 

5.  The  President  is  not  authorized  to  expend 
marine  hospital  money  collected  under  the  Act 
of  July  18,  1789  (1  U.  8.  Laws.  605.  606),  any- 
where else  than  in  the  district  in  which  it  was 
collected. 

Mettri.  Carlisle  and  Jones,  for  the  de- 
fendant in  error: 

The  President  had  power  to  order  this  ad 
Vance  of  money  to  the  defendant. 

Opinions  of  the  Altys  Gen.,  Parkhurtt  case. 
Vol.  L,  p.  679;  Tlurrp'i  case.  Vol.  I.,  p.  785; 
PurJk/iurjif'*  case.  Vol.  I.,  p.  918;  Lewel's  case, 
Vol.  IL,  p.  1998. 

The  order  of  the  Secretary  of  the  Navy  was 
the  order  of  the  President. 

U.  S.  V.  Eliaton,  16  Pet..  291. 

The  money  sought  to  be  recovered,  having 
been  paid  with  knowledge  of  all  the  facts,  can- 
not be  recovered  back. 

BiUne  V.  Lumley.  2  East.,  469;  Donaidson  v. 
Meaia,  4  Dall.,  1U9;  Stark.  Ev.,  part  4,  p.  112. 

Jfr.  Jnttiee  Orier  delivered  the  opinion  of 
the  court: 

The  action  in  this  case  is  for  money  had  and 
received  by  the  defendant  Jones.  It  was  en- 
tered amicably,  and  submitted  on  a  case  stated. 

The  defendant  is  a  lieutenant  in  the  Navy  of 
the  United  States.  In  December,  1851,  he  was 
in  Paris,  on  leave  of  absence,  and  was  severely 
aod  dangerously  wounded  by  accident,  during 
the  imeute  or  revolutionary  outbreak  in  that 
mootb.  In  July,  1853,  he  was  placed  by  the 
Secretary  of  the  Navy  on  special  duty,  for  the 
cuUeclion  of  information  relative  to  the  steam 
navy  of  Prance.  Afterwards  in  August,  1852, 
the  sum  of  $1,000  was  transmitted  to  him  by 
See  18  How. 


the  Secretary  of  the  Navy,  with  orders  to  apply 
it "  to  discharge  the  expenses  attending  the  in- 
juries received  by  him  in  Paris."  It  is  admitted 
that  this  money  was  disbursed  according  to  the 
orders  of  the  Secretary.  The  accounting  oflS- 
cers  of  the  Treasury  have  charged  the  amount 
so  disbursed  by  the  defendant  against  him  on 
his  pay  account,  "  and  have  refused  to  recognize 
the  authority  of  the  Secretary  of  the  Navy  in 
the  premises. " 

The  reason*  alleged  for  this  refusal  by  the  ac- 
counting officer  is,  that  by  his  construction  of 
the  second  section  of  the  Act  of  8d  of  March, 
1835.  ch.  27,  the  Secretary  of  the  Navy  bad  no 
authority  to  make  such  appropriation  of  the 
funds  of  the  government  in  his  hands.  The 
Act,  so  far  as  it  is  material,  is  in  these  words: 
"That  the  yearly  allowance  provided  in  this  Act 
is  all  the  pay,  compensation  and  allowance 
which  shall  be  received  under  any  circumstances 
whatever  by  any  such  officer,  &c." 

Notwithstanding  an  opinion  of  a  late  Attor- 
ney General  to  the  contranr,  the  accounting 
officer  "  entertains  no  doubt  that  the  expenses 
attending  the  medical  treatment  of  a  sick  and 
disabled  officer  or  seaman  are  among  the  "allow- 
ances" prohibited  by  this  Act,  and  has  conse- 
quently felt  bound  to  repudiate  the  Secretary's 
construction  of  the  law,  and  his  opinion  as  to 
the  powers  and  duties  of  his  Department. 

For  the  purposes  of  this  case,  however,  it 
will  not  be  necessary  for  the  court  to  decide 
between  these  discordant  opinions  as  to  what 
things  come  within  the  category  of  "aUow- 
anee*,"  according  to  the  true  intent  and  meaning 
of  the  Act  of  Congresa 

It  is  the  peculiar  province  and  duty  of  the 
Navy  Department  to  provide  medical  stores  and 
attendance  for  the  otBcers  and  seamen  attached 
to  that  service.  It  may  truly  be  said,  also,  to 
enter  into  the  contract  of  the  government  with 
persons  ao  employed  by  th^m.  For  this  pur- 
pose, a  bereau  of  medicine  is  attached  to  this 
Department,  and  numerous  medical  officers  ap- 
pointed. The  law,  moreover,  exacts  from 
every  officer  and  seaman  a  monthly  contribution 
from  their  wages,  to  make  provision  for  the 
sick  and  disabled.  These  contributions  are  ap- 
plied, under  the  supervision  of  the  President, 
to  the  erection  and  maintenance  of  marine 
hospitals,  and  similar  institutions  for  the  benefit 
of  seamen. 

The  exigencies  of  the  service  often  require  the 
employment  of  soldiers  and  sailors  at  a  distance 
from  public  hospitals,  and  when  the  attendance 
of  the  medical  officers  cannot  be  obtained;  or 
consequently,  in  fulfillment  of  the  humane 
policy  of  the  government,  it  frequently  becomes 
necessary  to  employ.temporarily, physicians  not 
reguktrly  commissioned.  For  in  this  way  alone 
can  the  Department  perform  the  duty  assumed 
by  the  government,  of  providing  the  necessary 
medical  attendance  for  those  who  become  sick 
or  disabled  in  its  service.  The  Executive  De- 
partment of  the  government,  to  which  is  in- 
trusted the  control  of  the  subject  matter,  must 
necessarily  determine  all  questions  appertaining 
to  the  emplopment  and  payment  of  such  tem- 
porary agents,  and  the  exigency  which  demands 
their  employment.  The  Secretary  of  the  Navy 
represents  the  President,  and  exercises  his  power 
on  the  subjects  confided  to  bis  Department  He 
is  responsible  to  the  people  and  the  btw  for  any 
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abuse  of  the  powers  intrusted  to  bim.  His  acts 
and  decisions,  on  subjects  submitted  to  bis 
jurisdiction  and  control  by  the  Constitution  and 
laws,  do  not  require  the  approval  of  any  offlcer 
of  another  department  to  make  them  valid  and 
conclusive.  The  accounting  officers  of  the 
Treasury  have  not  the  burden  of  responsibility 
cast  upon  them  of  revising  the  judgments,  cor- 
recting the  supposed  mistakes,  or  annulling  the 
orders  of  the  heads  of  departments. 

In  the  case  before  us,  the  defei^dant  has  not 
come  before  the  accounting  officers  of  the  Treas- 
ury, claiming  from  the  government  an  "  allow- 
ance" for  medical  attendance  while  on  leave  of 
absence,  and  submitting  to  these  officers  the 
propriety  and  legality  of  such  "allowance." 
On  the  contrary,  the  agreed  case  shows  that  a 
sum  of  money  had  been  transmitted  to  the  de- 
fendant by  the  Secretary  of  the  Navy  to  be  dis 
bursed,  and  that  he  had  disbursed  it  according 
to  his  orders :  and  whether  it  was  for  paying  for 
services  acknowledged  by  the  Secretary  to  nave 
been  rendered  to  the  government,  for  medical 
attendance  on  the  defendant  hinoself,  or  on  an- 
other, could  make  no  difference.  Tlie  liability 
of  tlie  defendant  to  refund  this  money  to  the 
government,  is  founded  on  the  act  of  the  ac- 
counting offlcer  charging  him  with  it,because, 
in  his  opinion,  the  Secretary  of  the  Navy  had 
mistaken  the  law  or  abusea  his  discretion. 

We  are  of  opinion  that  he  was  not  bound  to 
a.ssume  this  responsibility. 

The  propriety  of  detaching  the  defendant  on 
special  duty  in  France,  at  furnishing  him  with 
medical  attendance  while  so  employed,  and  of 
adopting  and  ratifying  his  act  in  the  employ- 
ment of  such  physician,  under  all  the  circum- 
atanoes,  are  all  subjects  peculiarly  within  the 
iurisdiction  and  discretion  of  the  head  of  the 
Navy  Department,  and  not  subject  to  revision 
or  correction  by  the  officers  of  any  other  de- 
partment. 

The  judgment  of  the  Circuit  Court  i$,  therefore, 
affirmed. 

Dissenting,  Mr.  Juttiee  Daniel  and  Mr. 
JtuHee  Catron. 

Mr.  Juttiee  Daniel,  dissenting: 

I  am  unable  to  concur  in  the  opinion  of  the 
court  just  pronounced  in  this  cause,  for  the 
reason  that  this  opinion,  upon  mere  assumed 
and  hypothetical  considerations  of  hardship  or 
motives  by  which  the  Legislature  may  have  been 
influenced,  undertakes  directly  to  contravene, 
and  in  reality  to  annul  a  law,  than  which  there 
is  not  one  more  clear  or  more  positive  in  its 
provisions  to  he  found  upon  the  statute  book. 

With  respect  to  consideratioixs  of  hardship  in 
the  operation  of  a  positive  law,  orot  the  motives 
of  those  by  whom  it  has  been  enacted,  I  can,  in 
expounding  its  provisions,  assume  no  power 
which  is  legitimate;  those  are  subjects  exclu- 
sively within  the  province  of  the  law  makers, 
and  to  them  it  belongs  to  control  them. 

The  Statute  here  referred  to  as  being  affected 
by  the  opinion  in  this  case,  is  that  bearing  date 
on  the  8d  of  March,  1885  (4  Stat,  at  L., 
755,  757),  regulating  the  pay  of  the  Navy  of  the 
United  States. 

If  it  were  by  me  deemed  regular  to  seek  for 
the  objects  of  Congress  in  the  changes  by  this 
law  of  the  provisions  of  previous  statutes,  those 
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objects  might  perhaps  be  correctly  inferred  from 
the  fact  that,  by  the  law  of  1835,  now  under 
consideration,  the  compensation  previously 
made  to  officers  of  the  Navy  was  in  many, 
if  not  in  every  instance,  at  least  doubted. 
But  I  deem  it  proper  to  confine  myself  to  the 
langua^  of  the  Statute  of  1835:  and  to  ex- 
pound Its  clear  and  unambiguous  terms  without 
reference  to  anything  dehor*  those  terms,  and 
especially  freed  from  any  rule  of  interpretation 
so  uncertain  as  mere  conjecture. 

By  this  law,  after  regulating  the  pay  of  naval 
officers  of  every  grade,  it  is  declared,  sec.  2: 
"  That  no  allowance  shall  hereafter  be  made 
to  any  offlcer  in  the  naval  service  of  the  United 
States,  for  drawing  bills,  for  receiving  or  dis- 
bursing money,  or  transacting  any  business  for 
the  government  of  the  Unit^  States,  nor  shall 
he  be  allowed  servants,  or  pay  for  servants,  or 
clothing,  or  rations  for  them,  or  pay  for  the 
same,  nor  sliall  any  allowance  be  made  to  him 
for  rent  of  quarters,  or  to  pay  rent  for  furniture, 
or  for  lights  or  fuel,  or  transporting  baggage.  "• 
After  the  alx)ve  enumeration,  comprehensive  as 
it  is,  we  find  in  the  law  the  following  exclusion 
of  any  and  every  allowance  which  might  be 
claimed,  upon  the  ground  of  its  having  been 
omitted  in  the  enumeration  preceding  it:  "It 
is  hereby  expressly  declared,  that  the  yearly 
allowances  provided  by  this  Act,  is  all  the  pay. 
com[>eiisation,  and  cU&uianee  tliat  sliall  be  re- 
ceived, under  any  eir^unutaneei  whatsoever  by 
any  such  officer  or  person,  except  for  traveling 
expenses  when  under  orders,  for  which  ten 
cents  per  mile  shall  be  allowed." 

That  the  officers  of  the  Navy  were  cognizant 
of  the  mandate  of  this  law,  must  be  presumed; 
but  in  addition  to  this  legitimate  conclusion,  it 
is  known  as  an  historical  fact  in  the  public  ad- 
ministration of  the  government,  that,  by  a  cir- 
cular addressed  to  them,  they  were  severally 
informed  of  the  provisions  of  the  law;  besides 
which,  they  must  unavoidably  have  learned 
them  by  every  settlement  for  their  pay  at  the 
Treasury. 

How,  then,  it  can  be  possible  to  escape  from 
the  comprehensive  language  of  the  Sutute, 
which  may  well  be  styled  "  the  exclusion  of 
every  conclusion "  in  favor  of  the  claim  by 
Lieut.  Jones,  it  passes  my  power  to  perceive. 
It  will  not  be  pretended  by  anvone  that  the  ad- 
vance made  to  him  was  a  portion  of  his  yearly 
pay,  yet  the  Statute  declares  that  the  yearly 
pay  shall  be  "  all  the  pay,  compensation  and 
allowance  that  shall  be  received  by  any  such 
officer  or  other  person,  under  any  circumstances 
whatsoever,  except  for  traveling  expenses,  for 
which  ten  cents  per  mile  may  be  allowed." 

Surely  the  phrase  "  under  any  circumstances 
whatsoever "  is  broad  enough  to  comprehend 
any  casualty  to  which  any  person  may  be  ex- 
posed. 

But  it  has  been  alleged,,  in  excuse  for  the 
retention  of  this  money  by  Lieut.  Jones,  that 
there  was  no  naval  surgeon  in  Paris,  and  tliat 
the  money  was  advanced  by  the  Secretary 
of  the  Navy.  To  the  first  part  of  this 
apology  it  is  a  sufficient  reply  to  state: 
1st,  that  the  Statute  has  declared  the  pay  of  the 
offlcer  to  be  a  sufficient  allowance  under  all 
circumstances  whatsoever,  and  therefore,  under 
the  circumstances  of  this  case,  no  allowance 
beyond  that  graduated  by  the  law  itself  could 
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properlr  be  claimed;  2d,  that  the  govenimeDt 
could  be  under  no  conceivable  obligation, 
even  Independently  of  the  express  exclusion  of 
the  law,  to  provide  medical  or  surgical  attend- 
ance to  wait  upon  an  officer  oB  duty,  and  not 
necesoaiily  exposed  to  any  of  the  perils  of  duty ; 
that  had  Lieut.  Jones  been  on  duty,  be  would 
have  been  attended  by  a  portion  of  the  medical 
staff,  and  been,  if  in  reach  of  them,  entitled  to 
the  benefit  of  the  naval  hospitals;  and  thus,  un- 
der the  regular  usages  of  the  service,  been  sup- 
plied with  those  aids  for  which  the  law  and 
the  osages  of  the  service  has  made  provision. 
Everyone  can  conceive  the  danger  of  abuse  at- 
tendant on  a  practice,  by  an  officer,  of  employ- 
ing a  Burgeon  or  physician,  ad  libitum,  to  attend 
him  when  off  duty,  and  to  charge  the  expense 
of  such  employment  to  the  government  as  a 
legltiinate  allowance  to  the  officer  when  off  duty. 
It  is  no  excuse  for  an  irregularity  like  this  to 
•ay,  that  where  troops  or  vessels  are  employed 
eo  distant  service  there  maj[  be  resort  to  medical 
or  surreal  aid;  in  such  an  instance,  the  persons 
called  m  would  be  engaged  for  the  army,  the 
fleet,  or  the  corps  generally,  at  regulated  rates, 
and  the  account  for  such  services  would  be  set- 
tled and  certified  in  conformltjr  with  such  rules 
or  rates;  but  an  instance  of  this  kind,  justified 
by  necessity  alone,  and  conducted  by_  rule,  can 
bear  no  similitude  to  the  advance,  without  au- 
thority of  law  or  usage,  of  a  round  sum  of 
money  to  one  whose  compensation  had  already 
been  provided,  and  to  be  expended  by  him  ac- 
cording to  his  own  tastes  or  ideas,  without 
known  regard  to  anv  other  criterion,  and  to  be 
accounted  for  to  nobody. 

The  Secretary  of  the  Navy  had  no  authority 
of  law  for  making  the  advance  in  question. 
It  was  not  within  the  provisions  of  the  law  for 
the  creation  and  application  of  the  hospital 
funiL  That  fund,  by  the  law  which  created  it, 
is  to  be  applied  to  objects,  and  in  modes  desig- 
nated, and  the  present  instance  falls  not  within 
either  of  the  directions  of  the  law. 

But  it  has  been  insisted  that  the  Secretary 
of  the  Navy,  having  ordered  the  pajjnient  of 
this  money,  the  subordinate  or  beneficiary  can- 
not be  called  on  for  reimbursement;  first,  be- 
cause the  payment  having  been  voluntarily 
made  by  the  government,  the  money  could 
not  be  recovered  back  upon  the  rules  governing 
actions  for  money  had  and  received ;  and  sec- 
ond, that  the  Secretary  himself,  if  anyone,  and 
not  his  subordinates,  should  be  made  account- 
able. These  two  excuses  do  not  appear  to  be 
altogether  consistent ;  for  if  the  money  was  paid 
under  a  competent  authority,  and  with  full 
knowledge  and  in  good  faith,  there  could  be 
no  recovery  on  any  account.  But  it  is  de- 
nied that  the  Secretary  had  the  power  to  make 
the  payment  or  advance,  or  that  he  can 
be  looked  upon  as  being  the  government, 
or  in  any  respect,  as  being  identified  with  the 
government,  except  so  far  as  be  is  acting  within 
his  regular  constitutional  and  legal  sphere.  To 
bold  the  converse  of  this,  would  be  to  justify 
the  most  irregular  and  flagrant  abuses,  and  to 
cover  them  with  the  excuse  that  they  were  the 
acta  of  the  government  itself  which  had  been 
wronged. 

Well,  then,  with  respect  to  any  protection 
which  can  be  extended  to  the  recipient  of  this 
money  upon  the  mere  ground  that  it  was  paid 
See  18  How. 


to  him  under  an  order  from  the  Secretary  of 
the  Navy.  The  oflicers  of  the  Navy  must,  like 
all  others,  be  presumed  to  be  cognizant  of  the 
law.  If,  then,  with  this  necessary  imputation 
of  knowledge,  an  officer,  either  through  the 
ignorance  or  carelessness,  or  mistake  or  con- 
nivance of  the  agent  of  the  government,  get 
possession  of  and  apply  to  his  owy  advantage 
the  funds  of  that  government,  and  seek  to  pro- 
tect himself  \)y  alleging  a  voluntary  payment 
to  him,  such  a  defense  would  seem  to  be  war- 
ranted neither  by  law,  nor  equity,  nor  good 
faith. 

Again,  it  has  been  insisted  that  the  sum  of 
money  having  been  advanced  by  direction  of 
the  Secretary  of  the  Navy,  the  auditor,  by 
whom,  according  to  law,  the  accounts  of  Lieut. 
Jones  were  to  be  settled,  could  have  no  right  to 
question  the  legality  or  regularity  of  such  ad- 
vance, or  to  charge  it  to  the  officer  who  had 
used  it;  and  this  position  seems  to  be  rested 
upon  the  naked  position  that  the  auditor,  being 
subordinate  to  the  Secretary  of  the  Navy,  has 
no  right  or  power  to  examine  into  his  acts,  al- 
though such  are  necessarily  complicated  or  con- 
nected with  the  actings  and  doings  of  those 
transactions  the  law  requires  him  to  examine 
and  adjust.  To  such  a  rule  of  proceeding  as 
this,  I  can  by  no  means  subscribe;  I  know  of 
no  rule  of  subordination  which  can  justify, 
much  less  demand,  a  departure  from  the  law; 
or  from  inte^ty.  in  obedience  merely  to  the 
fact  of  Inferiority  in  Ihe  gradation  of  place. 
Each  and  every  officer  has  his  duties  to  per- 
form, and  is  bound  to  their  performance  with 
independence  and  good  faith;  and  no  matter 
whose  acts  may  be  brought  before  him, 
whether  those  of  bis  immediate  superior  or  one 
much  higher  in  power,  he  is  bound  to  bring 
them  to  all  the  test  of  the  law,  and  to  pro- 
nounce upon  all.  from  the  greatest  to  the  least, 
by  one  inflexible  rule — the  rule  of  duty;  and 
surely,  when  an  appeal  is  made  to  tribunals  of 
justice,  they  should  recognize  no  standard  but 
that  of  the  law  itself. 

My  opinion  is,  that  the  decision  of  the  Cir- 
cuit Court  should  be  reversed,  and  judgment 
entered  for  the  plaintiffs. 


WILLIAM  J.  MoLEAN  and  JOHN  M.  BASS, 
Executors  of  Henbt  R.  W.  Hill  and  Will- 
iam J.  McLean,  being  the  Surviving  Part- 
ner of  the  Firm  of  N.  &  J.  Dick  &  Co.^Ap- 
pellantt, 

JAMES  L.  MEEK,  Administrator  of  Joseph 
Meek,  and  JAMES  L.  MEEK  and  JOSEPH 
MEEK. 

(8.C.,  18  How.,  16-lB.) 

Administraton—^eeoter]/  against  odmintKlrator 
in  one  itaU  i»  no  evidence  againtt  adminittra- 
tor  of  tame  perton  in  another  iitate — the  ac- 
count remaiju  open  and  is  governed  by  the 
Statute  of  JJmitationi  of  latter  »tate. 

SoTB.—Lex  loci  In  dittrttmtlon  of  at»ei».  Lex  loci 
of  (lomicU  of  taiatnr  govemt  vaiidUy  of  win  and  dte- 
trUrulion.  Sltu»  of  personal  property.  ForeUm  vfOl 
neeessari/  tnlie  proved  where  ametti  are.  See  note  to 
Smith  V,  B'k  of  Oecrgetown,  6  Pet.,  618. 
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The  record  of  a  reoovery  against  the  admlnlstm- 
tor  of  A,  in  Tenneoee,  to  no  evidence  aKalnst  an- 
other  admioistrator  of  A.  in  Hia»is8ippi. 

These  administrations  were  independent  of  each 
other ;  no  connection  existed  between  them ;  each 
represented  the  intestate  by  an  authority  co-ex- 
tensive only  with  the  state  In  which  the  appoint- 
ment was  made. 

The  demand  remained  an  open  account  as  against 
the  Mississippi  administrator,  and  therefore  subject 
to  be  barred  by  the  Statute  of  Limitations  of  three 
years  of  that  State. 

SubmiUed  Dee.  19,  1866.   Decided  Jan.  3,  1866. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of 
Mississippi. 

The  bill  in  this  case  was  filed  in  the  Circuit 
Court  of  the  United  States  for  the  Southern 
District  of  Mississippi,  bv  the  appellants, 
against  James  L.  Meek,  arnninlgtrator  of  Jo- 
seph Meek,  for  a  discovery  of  assets  and  debts, 
«nd  for  the  recovery  of  upwards  of  $30,000 
claimed  to  be  due  them,  as  surviving  partners 
of  the  firm  of  Dick  &  Co.,  from  the  estate  of 
Joseph  Meek,  deceased. 

The  bill  was  subsequently  amended,  so  as  to 
add  James  L.  Meek  and  Joseph  T.  Meek  as 
parties. 

The  court  below  dismissed  the  bill,  and  the 
complainants  took  an  appeal  to  this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.  J.  P.  Bei^amin,  for  the  appellants: 

There  was  privity  between  the  two  adminis- 
trators. 

Aipden  v.  Nixon.  4  How.,  467:  8ta^  t. 
Thrather,  6  How.,  44. 

These  authorities,  relied  on  by  the  appellees, 
are  conclusive  asainst  them. 

The  rule  of  law  requiring  transfer  of  surplus 
proceeds  of  the  ancillary  to  the  principal  ad- 
ministration, at  the  instance  of  the  cremtors,  is 
established. 

Harvey  v.  Rtehard*,  1  Mason,  881 ;  Dawe*  v. 
Head.  8  Pick.,  138;  OraviUon  v.  IHehard*,  18 
La.,  298  :  Sto.  Con.  Law,  618. 

Fraud  existing  in  this  case,  the  Statute  of 
Limitations  does  not  apply.  The  decree  in 
GrtM  V.  Meek,  in  1849.  had  the  effect  of  a 
credit,  and  also  prevented  the  Statute  of  Limit- 
ations from  running. 

Even  if  the  court  be  of  the  opinion  that  the 
surplus  of  the  Mississippi  assets  ou^ht  not  to 
be  transferred  to  the  Tennessee  administrator, 
it  will  order  the  application  of  these  assets  to 
the  payment  of  the  complainants'  demand. 

Hagan  v.  Walker,  14  How.,  29. 

Mr.  W.  P.  Harris,  for  the  appellees: 

A'  court  of  equity  in  Mississippi  has  no 
power  to  grant  the  relief  asked  for  in  this  case. 

Hutchinson's  Miss.  Code, 46;  GrMnv.  Creigh- 
ton,  10  Sm.  &  M.,  159;  Aipden  v.  Nixx>n,  4 
How.,  4«7. 

The  charge  of  fraud  relates  to  the  situation 
and  condition  of  the  property — has  nothing  to 
do  with  the  debt  itself;  hence  it  did  not  pre- 
vent the  running  of  the  Statute  of  Limitations. 

Farntd  v.  HarrU.  11  Sm.  &  M.,  867;  Van- 
houten  V.  BeUy,  6  8m.  &  M.,  440;  Smith  v. 
The  StaU,  18  Sm.  &  M.,  140. 

Mr.  Juttiee  Catron  delivered  the  opinion  of 
the  court: 

Hill  and  McLean  sued  James  L.  Meek,  ad- 
ministrator of  Joseph  Meek,  by  bill  in  equity, 
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in  the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  Mississippi,  for  up- 
wards of  $20,000,  alleRed  to  be  due  the  cona 
plainants  by  Joseph  Meek  at  the  time  of  bis 
death. 

He  died  in  Februaiy,  1888,  and  was  then 
domiciled  in  Davidson  County,  Tennessee.  In 
September,  1838,  Jesse  Meek  was  appointed 
administrator  of  JoHeph  Heek's  estate  in  said 
county.  In  November,  1840.  the  estate  was 
alleged  to  be  insolvent,  and  a  bill  was  filed  in 
the  Chancery  Court  exercising  jurisdicUon  in 
Davidson  Countv,  by  Jesse  Meek,  the  Ihtn  ad- 
ministrator, ana  John  Munn.  and  his  wife 
(who  was  a  daughter  of  Joseph  Meek),  setting 
forth  the  insolvency,  and  praying  for  judicial 
administration  of  the  assets  among  the  creditors 
of  the  deceased,  according  to  the  Statute  of 
that  State.  To  this  bill  the  creditors  were  the 
proper  defendants,  and  entitled  to  share  the  as- 
sets ratably.  The  other  children  of  the  de- 
ceased were  also  made  defendants,  and  acted 
by  their  guardian. 

Nathaniel  and  .Tames  Dick  <&  Co.  presented 
a  claim  for  allowance  of  $21,446  and  which 
was  allowed  by  the  Chancery  Court  in  May, 
1846,  and  about  $2,000  of  it  was  afterwards 
paid  out  of  the  assets  distributed;  and  for  the 
balance  remainini;  unpaid  the  present  bill  was 
filed,  seeking  a  discovery  of  assets  from  the  ad- 
ministrator in  Mississippi,  and  payment  there- 
from. 

The  evidence  relied  on  to  sustain  the  suit  and 
establish  the  demand  was  a  copy  of  the  record 
from  the  Chancery  Court  of  Tennessee;  and 
the  principal  question  is.  whether  this  proceed- 
ing bound  the  administrator  or  affected  the  as- 
sets in  Mississippi. 

There  is  one  circumstance  worthy  of  expla- 
nation. Jesse  Meek  administered  in  Miosissip- 
pi,  80th  February,  1838,  on  Joseph  Metk's  es- 
tate, but  his  letters  were  revoked  in  1841,  and 
John  Munn  was  appointed  administrator  de  bo- 
nit  non.  and  afterwards  James  L.  Meek  was 
appointed,  and  superseded  Munn ;  and  James 
L.  is  here  sued. 

During  the  contest  in  the  Tennessee  court, 
when  Dick  &  Co.  established  their  demand, 
Jesse  Meek  was  the  Tennessee  administrator, 
and  Munn  and  Joseph  L.  Meek  were  succes- 
sively administrators  in  Mississippi. 

These  administrations  were  independent  of 
each  other;  the  respective  administrators  repre- 
sented Meek,  the  aecea8<!d  intestate,  by  an  au- 
thority co-extensive  only  with  the  state  where 
the  letters  of  adminstration  were  granted,  and 
had  jurisdiction  of  the  assets  there,  and  were 
accountable  to  creditors  and  distributees  ac- 
cording to  the  laws  of  the  slate  granting  the 
authonty.  No  connection  existed,  or  could  ex- 
ist, between  them,  and  therefore  a  recovery 
against  the  one  in  Tennessee  was  no  evidence 
against  the  other  in  Mississippi.  Slaej/  v. 
Thradter,  6  How.,  44,  lays  down  this  distinct 
rule. 

But  if  there  was  evidence  of  the  demand,  as 
alleged,  and  which  we  do  not  doubt  exists,  vet 
it  is  only  evidence  of  an  open  account  existing 
at  the  time  of  Joseph  Muek's  death,  in  1838, 
and  therefore  subject  to  be  barred  by  the  Act 
of  Limitations  in  Mississippi  barring  such 
claims,  if  suit  is  not  brought  to  enforce  them 
within  three  years  next  after  the  cause  of  action 
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accrued.  The  answers  of  the  administrator 
4ind  heirs  of  Joseph  Meek  rely  on  the  Act  of 
Limitations  as  a  bar  to  relief,  and  which  bar 
would  necessarily  l>e  allowed,  if  the  caose  was 
remanded,  so  that  further  evidence  might  be 
introduced.  As  it  now  stands,  however,  there 
Is  no  evidence  of  the  demand,  and  therefore 
toe  order  that  the  decree  of  the  Circuit  Court 
Jte  affirmed. 


WILLIAM  T.  MINTER,  HIRAM  F.  SALT- 
MARSH.  ANp  ASHLEY  PARKER,  Plaint- 
iff* in  Error, 

V, 

CHARLES  CROMMELIN. 

(See  S.  C.  18  How.,  87-89.) 

Xand  reterved  to  Indian,  if  abandoned,  it  for- 
feited— Secretary  can  decide  whether  abandoned 
— patent,  evidence  of  that  fact  and  of  prelimi- 
nary »tep»— patent  presumed  valid. 

Where  land  reserved  to  a  Creek  warrior,  under 
-the  Act  of  March  8d  1817,  passed  to  carry  Into  ef- 
fect the  Treaty  with  the  Creek  Indians,  had  been 
atMndooed  by  the  warrior,  it  became  forfeited  to 
the  United  States. 

The  fact  of  atundonraeat,  the  Secretary  was  au- 
^oriied  to  decide,  and  if  he  did  so  And,  be  mlirht 
then  order  the  land  to  b«  sold  as  other  pubUo 
Unds. 

A  patent  issued  under  the  pre-emption  laws  of 
the  United  States,  Is  evidence  that  all  previous 
steps  had  been  reirularly  taken  to  Justify  the  mak- 
ing of  the  patent;  and  one  of  such  steps  being  nn 
order  from  the  secretary  to  the  register  to  offer 
the  land  for  sale  because  the  warrior  had  aban- 
doned it,  the  court  Is  traund  to  presume  that  such 
order  was  given,  and  such  fact  is  not  ot>en  to  con- 
troversy. 

The  presumption  la  that  the  patent  was  valid  and 
paraed  the  legal  title. 

(Mr.  Justice  Campbku.  did  not  sit  in  this  cause.) 
Argued  Dec.  17,  18SS.       Decided  Jan.  3,  1856. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Alabama. 

The  case  is  stated  by  the  court. 

Mr.  P.  Phillips  for  the  plaintiff  in  error. 

Mr.  Joseph  H.  Bradley  for  the  defend- 
ant in  error. 

Mr.  Justice  Catron  delivered  the  opinion  of 
the  court: 

The  material  facts  of  this  case  are  as  fol- 
lows: 

On  the  12th  of  April,  1820.  a  certiflcate.  No. 
128,  issued  from  the  Laud  Office  of  the  United 
States  to  Tallasse  Fixico,  a  friendly  chief  of 
<he  Creeks,  appropriating  to  bis  use  and  occu- 
^ncy  fraction  24,  T.  18,  R.  18,  east  of  Coosa 
River,  in  pursuance  of  the  Act  of  Congress  of 
-Sd  March,  1217,  passed  to  carry  into  effect, 
the  Treaty  of  Fort  Jackson,  of  August  9, 1814, 
with  the  Creek  Indians. 

The  reservee,  Tallasse  Fixico,  was  in  pos- 
session of  the  land,  and  while  in  possession,  in 
1828,  he  sold  it,  for  a  valuable  consideration, 
to  Oeorge  Taylor,  to  whom  he  gave  a  deed  and 
the  possession  of  the  land  at  the  time  of  sale. 

The  said  Taylor,  while  in  possession,  in 
Jaly,1884,  sold  to  C.  Crommelln.  the  defendant 
in  error,  a  portion  of  the  lantl — about  forty 
«cre*.  The  purctiaser  received  deeds  for  the 
«ame  at  the  time  of  sale,  dated  12th  and  14tb 
July,  1834,  and  immediately,  or  a  short  time 
See  18  How. 


thereafter,  entered  into  possession,  and  has 
continued  in  possefsion  until  the  present  time. 

On  the  4lh  of  June,  13:i9,  lahara  Bill)erry 
and  Samuel  Lee  obtained,  from  the  Land 
Offlce  at  Cahawba.  a  pre-emption  certificate, 
No.  35.014,  in  their  favor,  unaer  the  Pre-emp- 
tion Act  of  1834.  for  southeast  fractional 
qimrter  of  sec.  24,  T.  18,  R.  13.  being  apart  of 
Tallasse  Fixico's  reservation,  and  embracing 
the  land  in  pos.ses.sion  of  the  defendant  in  er- 
ror, and  which  is  the  land  sued  for,  viz. :  the 
forty  acres  purchased  by  him  from  Taylor. 

On  the  same  day,  viz. :  4ih  June.  1839,  Bil- 
berry and  Lee  assifrned  the  pre  emption  cerlifl- 
cate  to  the  plaintiffs  in  error,  Hiram  F.  Salt- 
marsh,  William  T.  Minter,  and  Ashley  Par- 
ker, in  whose  favor  a  patent  was  subsequently 
issued. 

The  State  Court  charged  the  jury,  "  that  if 
they  found  the  defendant  held  for  a  series  of 
years,  and  continued  to  hold  possession  under 
deeds  from  Taylor,  and  that  Taylor  held  pos- 
session under  Tallasse  Fixico,  and  that  the 
plaintiffs  were  never  in  posession.  that  then  the 
the  defendant  held  under  color  of  title,  and  was 
in  a  condition  to  contest  the  validity  of  the 
patent. 

"2.  That  the  certificate  of  possession  which 
issued  to  Tallasse  Fixico,  was  an  appropriation 
of  the  land  by  the  government  of  the  United 
Stales  to  a  particular  purpose;  and  that  if  Tal- 
lasse Fixico,  in  I82».  did  abandon  said  land,  it 
was  not  subject  to  entry  under  the  pre-emption 
laws.  That  the  patent  under  which  the  plaint- 
iffs claimed  title,  was  issued  under  the  pre- 
emption laws  of  the  United  States;  that  the 
land  conveyed  by  said  patent  was  not  subject 
to  entry  under  pre  cmption,  and  that  therefore 
said  patent  had  issued  contrary  to  law,  and  was 
void." 

To  this  charge  the  plaintiffs  excepted. 

A  verdict  and  jtidgment  were  rendered  for 
the  defendant,  and  the  plaintiffs  took  up  the 
cause  to  the  Supreme  Court  of  Alabama,  where 
the  judgment  was  afllrmed,  to  bring  up  which 
judgment  a  writ  of  error  was  prosecuted  out  of 
this  court. 

The  State  Court  in  effect  pronounced  the  pat- 
ent, under  which  the  plaintiffs  claimed  title, 
to  be  void  for  want  of  authority  in  the  officers 
of  the  United  States  to  issue  it,  on  the  supposi- 
tion that  the  land  was  reserved  from  sale  when 
it  was  entered  and  granted.  The  presumption 
is,  that  the  patent  is  valid,  and  passed  the  le- 
gal title;  and  furthermore,  it  is  prima  facie 
evidence  of  itself  that  all  the  incipient  steps 
had  been  regularly  taken  before  the  title  was 
perfected  by  the  patisnt.  It  has  been  so  held 
by  this  court  in  many  instances,  commencing 
with  the  case  of  BAk  v.  Wendell  9  Cr..  98,  99. 

But  if  the  executive  officers  had  no  author- 
ity to  issue  the  patent  because  the  land  was 
not  subject  to  entry  and  grant,  then  it  is  void, 
and  the  want  of  power  may  be  proved  by  a 
defendant  at  law  (8  Cr. ,  99).  And  the  ques- 
tion here  is.  whether  the  defendant  has  proved 
the  want  of  authority. 

The  6th  section  of  the  Act  of  1817  provides 
that  DO  land  reserved  to  a  Creek  warrior 
should  be  offered  for  sale  by  the  Register  of 
the  Land  Office,  unless  specially  directed  by 
the  Secretary  of  the  Treasury.  Both  by  the 
Treaty  and  the  Act  of  Congress,  it  was  declared 
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that  if  the  Indian  altandoned  the  reserved 
land,  it  became  forfeited  to  the  United  Slates. 
The  fact  of  abandoniBent  the  Secretary  was  au- 
thorized to  decide,  and  if  he  did  so  find,  he 
might  then  order  the  land  to  be  sold,  as  other 

Sublic  lands.  The  rule  being  that  the  patent 
evidence  that  all  previous  steps  had  been 
regularly  taken  to  justify  making  of  the  patent: 
and  one  of  the  necessary  previous  steps  here 
being  an  order  from  the  Secretary  to  the  Regis- 
ter to  offer  the  land  for  sale,  because  the  war- 
rior had  abandoned  it,  we  are  bound  to  pre- 
sume that  the  order  was  given.  That  such  is 
the  effect,  as  evidence,  of  the  patent  produced 
by  the  plaintiffs,  was  adjudged  in  the  case  of 
BagnM  v.  Broderiek,  18  Pet.,  460,  and  is  not 
open  to  controversy  anywhere,  and  the  State 
Court  was  mistaken  in  holding  otherwise. 

The  defendant  being  in  possession,  without 
any  title  from  the  United  States,  we  deem  it 
unnecessary  to  discuss  the  effect  of  the  parol 

Sroof  introduced  in  the  State  Circuit  Court  to 
efeat  the  patent. 

It  it  thtrtfort  ordered  that  the  judgment  of 
the  Supreme  Court  o/  Alabama  be  reverted. 

Cited— 22  How.,  459 ;  1  Blaok.,  139 ;  21  WaU.,  675 ;  2 
Otto,  425 ;  McAU.,  407. 


LOUIS  CURTIS,  BENJAMIN  CURTIS. 
JOHN  L.  HUBBARD,  JAMES  B.  CUR- 
TIS, AND  HENRY  A.  BOORAINE,  Pte»>><- 
iffi  in  Error. 

V. 

MADAME  THERESA  PETITPAIN.  wife 
of  Victor  Fe8te,  and  MANDERVILLE 
MARIQNY.  late  Marshal  U.  S.  for  the 
Eastern  District  of  Louisiana. 

(See  8.  C,  U  How.,  100, 110.) 

Cattte  will  not  be  heard  on  agreed  ttatement — 
nor  twB  ordert  of  court  below  be  reviewed. 

A  cause  will  not  be  heard  upon  an  acrreed  state- 
ment of  facts.  It  not  being  such  transcript  as  re- 
quire by  the  11th  and  SIst  rules. 

A  contest  l>etween  Judgment  In  circuit  court  and 
judgment  In  state  court  as  to  priority  of  payment, 
arising  upon  rules.  Is  not  such  ludirment  as  this 
court  can  re-examine.  Bayard  v.  tx>mbard,  9  How., 

sao. 

Argued  Dee.  S4,  18SB.       Decided  Jan.  S,  1866. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Loui- 
siana. 
The  case  is  stated  by  the  court. 
Mettri.  Taylor  and  Perln  -for  plaintiffs  in 
error. 
Utr.  Benjamin  for  defendants  tn  error. 

Mr.  Juttiee  Campbell  delivered  the  opin- 
ion of  the  court: 

The  record  certified  in  this  cause  consists  of 
*'  an  agreed  statement  of  facts,"  which  the 
parties  submitted  to  the  court  on  the  rules 
taken  by  the  plaintiffs  against  the  defendants, 
and  the  judgment  rendered  thereon,  and  a 
judgment  rendered  on   a  motion    for  a  new 


Note.— Jurfadfctton.  Judgment  on  agreed  ttate- 
ment. See  note  to  Stlmpson  v.  Bait.,  &c.,  B.  B.  Co., 
10Howr,8a». 
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trial,  being  the  proceedings  after  the  submissioi» 
of  the  case. 

The  case  stated  is,  that  the  plMntiffs  recover- 
ed a  judgment  against  Victor  Feste  in  the  Cir- 
cuit Court  of  the  United  States.  That  an  exe- 
cution issued  thereon,  and  a  seizure  was  made 
of  immovable  as  well  as  movable  property; 
which  Was  sold,  and  the  proceeds  held  by  tbe- 
marshal. 

While  these  proceedings  were  pending.  Mad- 
ame Festo  recovered,  in  one  of  the  stale  courts, 
a  decree  against  her  husband,  Victor  Feste.  for 
the  separation  of  property  and  the  amount  of 
dowry  brought  in  marriage;  land  thereupon 
served  a  notice  upon  the  marshal,  claiming  to- 
have  satisfaction  of  her  legal  mortgage,  in  pref- 
erence to  the  execution  creditor,  from  the 
moneys  in  his  hands,  and  obtained  a  rule  from 
the  court  requiring  him  to  answer  her  claim. 
The  plaintiffs,  upon  their  part  (as  the  case- 
states),  also  obtained  a  rule  to  enforce  the 
payment  of  the  money  to  them  on  their  execu- 
tion. To  settle  these  conflicting  claims  was- 
the  object  of  the  agreed  case  thus  submitted  to 
the  court 

Two  questions  arise  in  limine,  either  of 
which  is,  in  our  opinion,  decixiveof  this  causer 
Ist.  That  this  is  not  such  a  transcript  as  will 
satisfy  the  11th  and  Slst  rules  of  this  court, 
under  the  decision  of  Keene  v.  WhittiUcer,  1^ 
Pet.,  459;  and  2d,  that  this  i<i  not  such  a  judg- 
ment as  this  court  can  re-examine,  according 
to  the  principle  of  Bayard  v.  Lombard,  9  How., 
580.  And  we  agree  with  the  defendants  upon 
both  these  questions. 

7^  eaute  it  diimitted,  with  eottt. 


JOEL  WRIGHT,  Plaintiff  in  Error, 


SCHUYLER  H.  MATTISON. 

(Sees.  C,  18  How.,  NH».) 

ColoT  cf  title,  what  it — a  qu(ttion  of  law — good: 
faith,  question  for  jury. 

"  Color  of  title  "  Is  that  which  tn  appearance  Is 
title,  but  which  In  reality  is  no  title.  No  exclusive 
importance  Is  to  be  attached  to  the  invalidity  of  a 
colorable  or  apparent  title,  If  the  entry  or  claim 
has  been  made  under  It  In  good  faith. 

A  claim  to  property  under  a  conveyance,  how- 
ever Inadequate  to  carry  the  true  title,  and  how- 
ever Incompetpnt  the  grantor  may  have  been  to 
convey,  la  a  claim  under  color  of  title,  and  one 
which  will  draw  to  the  possession  of  the  grantee 
the  protection  of  the  Statutes  of  Limitation. 

What  Is  color  of  title  is  a  question  of  law,  upon 
the  facts. 

But  what  Is  good  faith  in  the  party  claiming 
under  such  color,  is  a  question  of  fact  for  the  Jury. 

The  court  below  erred  in  assuming  to  dedde 
upon  the  question  of  good  faith  on  the  part  of  de- 
fendant ;  such  question  belonged  exclusively  to  the 


^"■Re 


The  court  tielow  also  erred  in  deciding  that,  de- 
fendant tjcing  in  possession  of  lands  and  permit- 
ting them  to  l>e  sold  for  taxes,  and  becoming  the- 
purobaser  thereof  himself,  the  deed  upon  such  sale 
was  not  such  an  Instrument  as  could  t>e  given  lo 
evidence,  under  the  lUluols  Statute  of  1899.  to  show 
color  of  title. 

NoTB.—  Whati*  neceasary  tii  eomtilute  adverfemt- 
seatUm.  Beqiui»ite»  of.  See  note  to  Rlcard  v.  Will- 
iams. 7  Wheat.  50. 
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Argatd  Dee.  6.  18S5.        Decided  Jan.  7,  ISSS. 

INERROR  to  the  Circuit  Conrtof  the  United 
States  for  the  District  of  Illinois. 
The  ca«e  is  stated  by  the  court. 
lUeeer*.  C.  H.  Browning  and  N.  Buah- 

nell,  for  the  plaintiff  in  error: 

Where  a  private  individual  knows  that  an- 
other person  claims,  and  is  in  actual  enjoy- 
ment of  the  land  which  belongs  to  him,  and 
neglects  to  prosecute  bis  right  at  law.  where 
there  is  nothing  to  prevent  hia  so  doing,  he 
will  be  ttarred  by  the  Statute  of  Limitationa 

Ang.  on  Lira..  897;  Drayton  v.  Marthatt,  1 
Rice.  lEq.  (8.  C).  873;  Skylei  v.  King,  3  A.  K. 
Marsh..  ii»8. 

The  authorities  show  that  color  of  title  is 
that  which  appears  to  be  title,  and  yet  is  not 
«ny  title.  However  defective  the  title  may  be, 
it  k  still  entitled  to  the  protection  of  the  Stat- 
ute of  Limitations. 

Rtdford  V.  Harhyn.  Cro.  Jac..  132;  Lom 
nnee  v.  Hunter,  9  Watts.,  73;  Waggoner  v. 
autingt.  .5  Pa.  St..  300;  Parish  v.  &evtn»,  8  8. 
k  R..  288;  Dikeman  v.  Parinh.  6  Pa.  St.,  210; 
FiteA  V.  Mann.  8  Pa.  St..  506;  Oaerfield  v. 
Chrittie,  7  S.  <(  R.,  178;  Jaekton  v.  Todd,  2 
Cai.,  188;  Jaek-on  v.' Harder,  4  Johns.,  203; 
Clapp  V.  Brvmagham,  9  Cow.,  657:  Smith  v. 
Stewart,  6  Johns..  47;  Jaeluon  v.  Thomas,  16 
Johns.,  299;  Jaekeon  v.  Wheat.  18  Johns.,  44; 
Jaekton  v.  Newton.  18  Johns.,  860;  Jackson  v. 
Kllis.  13  Johns..  119;  Orimeold  v.  Butler.  8 
Conn.,  246:  Rogers  v.  HiUhouse.  3  Conn.,  402; 
Moody  V.  Fleming,  4  Qa,  115;  Wilson  v.  £il- 
cannon,  4  Hayw..  185;  Darby  v.  MeCarroU,  4 
Hsyw.,  288. 

All  the  cases  above  cited  are  in  harmony 
with  the  decisions  of  this  court,  unless  the  case 
of  Moore  v.  Brown  be  an  exception,  and  in  that 
case  no  question  under  color  of  title  arose. 

Bradslreet  v.  Huntington.  5  Pet.,  403;  JSkeing 
V.  Burnett.  11  Pet..  41;  EUieoU  v.  Pearl,  10 
Pet.  448;  Gregg  v.  Sayre,  8  Pet..  244. 

In  Illinois  the  diHum  as  to  color  of  title  in 
Irvin  V.  BroteneU,  11  III.,  403.  has  been  virt- 
ually overruled. 
Damsv.  Easley.  18  III..  192. 
If  it  be  admitted,  therefore,  that  the  plaint- 
iff in  error  had  no  legal  right  to  purchase  the 
land  at  tax  sale,  it  does  not  follow  that  he  did 
not  thereby  acquire  color  of  title.    This  de- 
pended upon  whether  or  not  he  purchased  in 
good  faith;  and  this  was  a  question  of  fact 
which  should  have  beea  submitted  to  the  Jury. 
Ormg  V.  Snyre.  8  Pet.,  253;  Ang.  on  Lim., 
436;  Clapp  V.  Bromagham.  9  Cow.,  668. 

Mr.  A.  Williams,  for  the  defendant  in  er- 
ror: 

There  was  no  residence  on  the  land  for  seven 
years,  within  the  meaning  of  the  Act  of  1885. 
Smith  V.  Frost.  2  J.  J.  Marsh.,  427;  Poage  v. 
CMan.  4  Dana.  68;  Webbs  v.  Hynes.  9  B.  Mon., 
388;  DrimbU  v.  Smith,  4  Bibb.,  267;  Anderson 
y.  Turner,  8  A.  K.  Marsh.,  184;  While  v. 
Bates,  7  J.  J.  Marsh.,  641;  Dams  v.  Toung, 
i  Dana.  808;  Harrison  v.  McDaniel,  3  Dana, 

The  only  question,  therefore,  is  whether  the 
defendant  had  claim  and  color  of  title,  made 
in  good  faith  under  the  Act  of  1889. 

The  deed  of  Dec.  30,  1823,  was  void  upon 
its  face,  the  sale  being  made  at  a  time  when  the 
See  18  How. 


law  did  not  authorize  it.  It  was  not  admissi- 
ble to  show  claim  and  color  of  title. 

Irving  v.  BrouineU,  11  111..  414;  ifoore  v. 
Brmen,  11  How..  424. 

The  deed  of  Jan.  10.  1883.  recited  a  sale  for 
taxes,  Jan.  11.  1881.  At  this  time  defendant 
was  occupying  and  receiving  the  rents  and 
profits  of  the  land,  and  was  under  both  moral 
and  legal  obligations  to  pay  taxes,  and  there- 
fore could  not  in  good  faith  let  it  be  sold,  and 
buy  it  in  himself  for  sairl  taxes. 

Choteau  V.  Jones,  11  III.,  800;  Frye  v.  Bank 
of  Illinois.  10  III.  (6  Gilm.).  867:  Voru  v. 
Thomas,  13  111.,  448:  Balston  v.  Hughes,  18  111., 
470;  Douglass  v.  Dangerfield,  10  Ohio,  163; 

Mr.  Justice  Daniel  delivered  the  opinion  of 
the  court : 

The  questions  determined  by  the  Circuit 
Court,  whose  decision  we  are  called  on  to  re- 
view, arose  upon  the  construction  of  two  stat- 
utes of  the  State  of  Illinois,  which  limit  the 
right  of  action  against  the  possessors  of  lands, 
held  by  purchasers  in  virtue  of  sales  and  con- 
veyances under  the  authority  of  the  State,  for 
the  non-payment  of  taxes. 

The  provisions  of  the  statutes  in  question  are 
as  follows : 

January  17,  1886,  sec.  1.  "  That,  hereafter, 
no  person  who  now  has,  or  hereafter  ma^  have, 
any  right  of  entry  into  any  lands  of  which  any 
person  may  be  possessed  by  actual  residence 
thereon,  having  a  connected  title  in  law  or  eq- 
uity, deducible  of  record  from  this  State  or  the 
United  States,  or  from  any  public  officer  au- 
thorized by  the  laws  of  the  State  to  sell  such 
lands  for  the  non-payment  of  taxes,  or  from  any 
sheriff,  marshal,  or  other  person  authorized  to 
sell  such  lands  on  execution,  or  under  any 
order,  judgment  or  decree  of  any  court  of  rec- 
ord, shall  make  any  entry  therein  except  within 
seven  years  from  the  time  of  such  possession 
being  taken;  but  when  the  possessor  shall  ac- 
quire such  title  after  taking  such  possession, 
the  limitation  shall  begin  to  run  from  the 
time  of  acquiring  title." 

By  the  Statute  of  1889  it  is  enacted,  "  That 
hereafter  every  person  in  the  actual  possession 
of  lands  or  tenements,  under  claim  and  colof 
of  title  made  in  good  faith,  and  who  shall,  for 
seven  successive  years  after  the  passage  of  this 
Act,  continue  in  such  possession,  and  sliall  also 
during  the  said  time  pay  all  the  taxes  legally 
assessed  on  such  lands  or  tenements,  shall  be 
held  and  adjudged  to  be  the  legal  owner  of 
said  lands  or  tenements,  to  the  extent  and  ac- 
cording to  the  purport  of  his  or  her  paper  title. 
AH  piersons  holding  under  such  possession,  by 
purchase,  devise  or  descent,  before  said  seven 
years  shall  have  expired,  and  shall  continue 
such  possession,  and  continue  to  pay  the  taxes 
as  aforesaid,  so  as  to  complete  the  possession 
and  payment  of  the  taxes  for  the  term  afore- 
said, sliall  be  entitled  to  the  l)eneflt  of  this  sec- 
tion." 

In  this  case  in  the  Circuit  Court,  which  was 
an  action  of  ejectment,  the  plaintiff's  lessee,  the 
defendant  in  error  here,  exhibited  in  proof  are- 
lease  from  the  widow  of  the  patentee  from  the 
United  States,  of  the  premises  in  question ;  also 
deeds  of  conveyance  from  the  heirs  of  the  pat- 
entee, with  the  exception  of  one  of  those  heirs, 
who  was  a  minor,  and  whose  estate  or  interest 
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in  I  be  premises,  there  seems  to  have  been  no  at- 
tempt to  transfer.  The  lessee  of  the  plaintiff 
further  proved  the  possession  of  the  premises 
by  the  defemlant  at  the  commencement  of  the 
action  on  the  16th  of  July,  1851. 

The  defendant,  to  maintain  the  issue  on  his 
part,  offeretl  to  read  in  evidence  to  the  jury  a 
deed  of  the  201  h  of  December,  1823,  from  the 
auditor  of  public  accounts  of  the  State  of  Illi- 
nois, to  Nathaniel  Wright  and  Joel  Wright, 
for  the  land  in  controversy,  reciting  the  public 
sale  of  those  lands  by  the  auditor,  in  pursuance 
of  the  several  Acts  of  the  (Jeneral  Assembly  of 
the  Slate,  and  of  the  Act  entitled  "  An  Act  for 
levying  and  collecting  a  tax  on  land  and  other 
pniperly.  approved  February  18th,  1823."  and 
the  bidding  off  the  said  lands  to  Nathaniel 
Wright  and  Joel  Wright,  as  the  best  bidders, 
for  ttie  sum  of  ft  1.06,  being  the  tax  and  costs 
due  thereon  for  the  years  1821  and  1822. 

In  connection  with  the  aforegoing  deed  from 
the  auditor,  the  defendant  offered  to  read  in 
evidence  to  the  jury  a  deed,  properly  executed 
and  recorded,  from  the  said  Nathaniel  Wright 
to  the  defendant,  Joel  Wright,  for  the  north- 
east quarter  of  section  thirty-four  (the  premises 
claimed);  and  offered  further  to  prove  to  the 
jury  that  the  said  defendant  bad  been  in  the 
actual  possession  of  the  premises  for  more  than 
seven  years  next  preceding  the  commencement 
of  this  suit,  and  bad  paid  all  the  taxes  assessed 
tbtreupon  :and  the  derendant  st  ated  by  his  coun- 
sel, that  the  purpose  of  offering  the  evidence 
was  to  secure  to  the  defendant  the  benefit  and 
protection  of  the  Seven  Years'  Limitation  Laws 
of  188fi  and  1889. 

To  the  introduction  of  this  evidence  by  the 
defendant,  the  plaintiff  objected,  assigning  for 
bis  obiectiun  the  following  causes: 

1.  Thai  the  defendant  had  neither  proved, 
nor  offered  to  prove,  that  the  requisitions  of 
the  Revenue  Law  of  1823  had  been  complied 
with,  prior  to  the  sale  of  said  land  for  taxes  as 
slated  in  the  auditor's  deed,  and  that  the  deed 
■WHS  noi  prima  facie  evidence  of  these  facts. 
'    2.  That  said  deed  was  void  upon  its  face. 

The  court  excluded  the  evidence  thus  ten- 
dered by  the  defendant,  whp  excepted  to  the 
opinion  of  the  court. 

The  defendant  next  offered  in  evidence  a 
deed  from  the  auditor  of  public  accounts  to 
the  defendant,  dated  on  the  10th  day  of  Janu- 
ary, 1838,  in  which  it  is  stated,  that  in  con- 
formiiy  with  all  the  requisitions  of  the  several 
laws  in  such  cases  made  and  provided,  the 
auditor  bad,  on  the  lltbday  of  January,  1831, 
exposed  to  sale  a  certain  tract  of  land,  being  the 
northeast  quarter  of  section  thirty-four,  in 
township  seven  north,  in  range  four  east  of  the 
fourth  principal  meridian,  for  the  sum  of 
$1.82,  being  the  amount  of  the  tax  for 
the  year  1880.  with  the  interest  and  costs 
chargeable  on  the  said  lands;  and  that  the  said 
Joel  Wright  had  offered  to  pay  the  aforesaid 
sum  for  the  whole  of  the  said  land;  and  the 
said  Wright  having  paid  the  said  sum  into  the 
Treasury  of  the  State,  the  auditor  thereby 
granted  and  conveyed  to  the  said  Wright  the 
whole  of  the  northeast  quarter  of  section 
thirty  four  as  above  described  (being  the  land 
in  controversy),  subject  to  the  right  of  redemp- 
tion, as  provided  by  law. 

This  last-mentioned  deed  from  the  auditor 


was  admitted  in  evidence  without  objectioa, 
and  as  well  as  the  former  deed  from  the  audi- 
tor to  Nathaniel  and  Joel  Wright,  beaming  date 
on  the  20th  of  December,  1833,  was  shown  to 
have  been  regularly  recorded  in  the  proper  re- 
cording office. 

By  a  statement  of  facts  agreed  between  the 
counsel,  it  was  in  proof  on  the  trial,  that  Joel 
Wright,  claiming  that  he  and  his  brother, 
Nat&niel,  were  owners  and  tenants  in  com- 
mon in  fee  simple  of  the  land  in  controversy, 
took  possession  of  it  in  1829,  by  inclosing  and 
putting  under  actual  cultivation  a  portion 
thereof,  and  that,  from  time  to  time,  he  had 
extended  his  inclosures,  until,  in  1841 ,  he  had 
all  the  said  quarter  section  under  actual  culti- 
vation, with  the  exception  of  about  twenty 
acres;  and  that  from  the  date  last  menttoned 
forward,  he  had  continued  in  actual  possession 
and  cultivation  of  the  said  land;  and  had  paid 
all  the  taxes  assessed  upon  the  said  land  rrom 
the  year  1840  to  1851,  inclusive  of  both  years, 
and  that  the  land  was  of  the  value  of  more 
than  18,000. 

The  evidence  having  been  closed  on  the  part 
of  the  plaintiff,  and  on  that  of  the  defendant, 
the  plaintiff  moved  the  court  for  Uie  following 
instructions  to  the  jury,  viz. : 

"  That  the  deed  offered  in  evidence  by  the 
defendant,  of  the  lOlh  of  January,  1888,  from 
the  auditor  to  the  defendant,  is  of  ititelf  sucli 
a  title  as  will  protect  a  party  in  the  poffiession 
of  land  under  the  Act  of  1889,  provided  it  is 
made  in  good  faith,  and  connected  with  the 
payment  of  taxes  for  seven  successive  years, 
and  a  continued  possession  for  that  time;  but 
if  the  jury  believe  from  the  evidence  that  the 
defendant  was  in  possession  of  the  land  in  con- 
troversy, claiming  to  be  the  owner  in  fee,  in  the 
year  18^,  and  so  continued  to  remain  in  pos- 
session until  the  year  1888,  then  he  could  ac- 
?[uire  no  title  by  permitting  the  land  to  be  sold 
or  taxes,  and  becoming  the  purchaser  thereof 
in  1881 ;  and  the  auditor's  deed  to  the  defend- 
ant on  the  sale  of  1881  for  the  taxes  of  1880. 
given  in  evidence  by  the  defendant,  conv^no 
title,  and  is  not  a  title  obtained  in  good  faith; 
and  such  a  deed,  if  obtained  in  the  manner 
aforesaid,  is  not  such  a  title  as  brinm  his  {>os- 
session  wiihin  the  protection  of  the  Limitation 
Acts  of  1885  and  1889. 

This  last  instruction  having  been  given  as 
prayed  by  the  plaintiff,  was  excepted  to  by  the 
defendant. 

After  the  closing  of  the  tesdmony,  there 
were,  on  the  part  of  the  defendant,  five  several 
instructions  prayed  of  the  court.  Of  these, 
the  first  two  having  been  granted,  and  no  ex- 
ception to  them  having  been  reserved,  they  are 
therefore  not  properly  subjects  for  comment 
here. 

The  third  one  of  these  instructions  being 
deemed  unimportant,  under  the  view  which  we 
take  of  this  cause,  will  be  dismissed  without 
particular  remark. 

The  fifth  instruction  prayed  for  by  the  de- 
fendant below,  the  materiality  of  which  will 
hereafter  be  shown,  was  in  the  following  words, 
viz. :  ' '  That  the  questions  whether  uie  deed 
given  in  evidence  was  made  in  good  faith,  and 
whether  the  defendant  has  occupied  the  said 
land  under  said  deed  in  good  faith,  are  ques- 
tions of  fact  which  must  be  decided  by  the 
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Juiy  upon  consideration  of  all  tlie  facts  and 
arcomstances  giren  la  evidence  upon  the  trial 
of  this  cause."  This  flfth  instruction  the  court 
refused  to  grant,  except  with  the  qualification, 
▼iz.:  "Tliat  this,  as  a  general  proposition,  is 
true,  but  as  a  matter  of  law,  the  court  charges 
the  jury,  that  any  man  who  is  in  possession  of 
land,  claiming  to  be  the  owner  thereof,  and 
who  permits  Uie  land  to  be  sold  for  the  non- 
payment of  taxes,  and  who  himself  becomes 
the  purchaser,  and  acquires  a  deed  under  such 
purchase,  such  title  cannot  be  said,  within  the 
meaning  of  the  law,  to  be  made  in  good  faith." 

To  the  above  refusal  and  qualiiication  by 
the  court,  the  defendant  in  the  ejectment  ex- 
cepted. 

From  the  sketch  which  has  been  given  of  the 
proceedings  in  this  cause  in  the  Circuit  CJourt, 
It  is  shown  that  the  defendant  did  not  found 
bis  title  either  exclusively  or  principally  upon 
the  provisions  of  the  Statute  of  1885,  but  re- 
lied in  defense  of  that  title,  and  of  his  posses- 
sion, equally,  if  not  chiefly,  upon^  the  Statute 
of  1839,  and  the  acts  of  the  auditor  performed 
in  the  execution  and  under  the  authority  of  the 
latter  law.  And  it  is  in  viewing  this  cause  as 
controlled  by  the  provisions  of  the  Statute  of 
1839,  that  we  regard  it  as  entirely  disembar- 
nused  of  any  doubt  or  perplexity,  which  might 
surround  an  attempt  to  rest  its  decision  upon  a 
construction  of  the  law  of  1835.  Hence  we 
have  dismissed  from  our  consideration  the 
several  questions  discussed  and  ruled  in  the 
Circuit  Court,  with  reference  to  the  law  of 
1885,  as  being  irrelevant  to  the  points  regularly 
involved  in  this  cause,  which  depend  essentially 
upon  the  Statute  of  Illinois  of  1839. 

By  the  1st  section  of  this  Statute,  as  we  have 
already  seen,  it  is  declared,  "  That  hereafter 
«very  person  in  the  actual  possession  of  land 
or  tenements  under  claim  and  color  of  title 
made  in  good  faith,  and  who  shall  for  seven 
successive  years  after  the  passage  of  this  Act 
continue  in  such  possession,  and  shall  also 
during  said  time  pay  all  taxes  legally  assessed 
on  such  land  or  tenements,  shall  be  held  and 
adjudged  to  be  the  legal  owner  of  said  land  or 
tenements,  to  the  extent  and  according  to  the 
purport  of  his  or  her  paper  title." 

There  exists  no  controversy  4n  this  case  as  to 
the  facts,  that  the  defendant  in  the  ejectment 
proved  the  actual  possession  by  him  of  the  land, 
and  the  payment  of  all  the  taxes  assessed 
thereon,  for  seven  successive  years  previously 
to  the  institution  of  this  suit.  The  proof  of 
these  facts  by  the  defendant,  therefore,  left 
open  under  the  1st  section  of  the  Statute  of 
lb39  the  single  inquiry,  whether  it  was  shown 
or  attempted  to  be  shown  by  him  that  he  held 
under  claim  and  color  of  title  made  in  good 
faith. 

We  deem  it  unnecessary  to  examine  in  detail, 
the  numerous  decisions  adduced  in  the  argu- 
ment for  the  plaintiff  in  error,  to  deflne  and 
establish  the  meaning  of  the  phrase  "  color  of 
title."  The  courts  nave  concurred,  it  is  be- 
lieved, without  an  exception,  in  defining 
"  color  .of  title  "  to  be  that  which  in  appearance 
is  title,  but  "which  in  reality  is  no  title.  They 
have  equally  concurred  in  attaching  no  exclu- 
sive or  peculiar  character  or  importance  to  the 
zround  of  the  invalidity  of  an  apparent  or 
colorable  title ;  the  inquiry  with  them  has  been, 
See  18  How. 


whether  there  was  an  apparent  or  colorable 
title,  under  which  an  entry  or  a  claim  has  been 
made  in  good  faith. 

We  refer  to  a  few  decisions  by  this  court 
which  are  deemed  conclusive  to  the  point,  that 
a  claim  to  property,  under  a  conveyance,  how- 
ever inadequate  to  carry  the  true  title  to  such 
property,  and  however  incompetent  might 
have  been  the  power  of  the  grantor  in  such 
conveyance  to  pass  a  title  to  the  subject  thereof, 
yet  a  claim  asserted  under  the  provisions  of 
such  a  deed  is  strictly  a  claim  under  color  of 
title,  and  one  which  will  draw  to  the  possession 
of  the  (grantee  the  protection  of  the  Statutes  of 
Limitation,  other  requisites  of  those  statutes 
being  complied  with.  We  will,  lastly,  upon  this 
point,  refer  to  a  recent  decision  of  the  Supreme 
Court  of  the  State  of  Illinois,  which  not  less 
for  its  intrinsic  strength  than  on  account  of  the 
circumstance  that  it  is  an  interpretation  by  the 
highest  judicial  authority  of  the  State,  of  the 
peculiar  local  legislation  of  that  State,  is  enti- 
tled to  special  attention  and  respect. 

In  the  case  of  Gregg  v.  TKe  Leitee  of  Sayre 
et  ux.,  S  Pet.,  258.  254,  in  which  the  ques- 
tion was  raised  as  to  the  effect  of  a  deed  im- 
peached either  for  fraud  in  the  grantor,  or 
want  of  estate  in  him  co-extensive  with  the 
terms  of  the  instrument,  this  court  say;  "It 
is  not  necessary  to  decide  whether  these  con- 
veyances were  fraudulently  made  by  Ormsbj 
(the  grantor),  or  not.  The  important  point  is 
to  know  whether  Gregg  and  wife  (the  grantees) 
had  knowledge  of  thefraud  if  committed,  or 
participated  in  it.  This  knowled^  the  Cir- 
cuit Court  charged  the  jury  was  immaterial, 
as  the  fraud  of  Ormsby  rendered  the  deeds 
void,  and  consequently  they  could  give  no 
color  of  title  to  an  adverse  possession.  This 
construction  is  clearly  erroneous.  If  Ormsby 
be  justly  chargeable  with  fraud,  yet  if  Gregg 
and  wife  did  not  participate  in  it;  if,  when 
they  received  their  deeds,  they  had  no  knowl- 
edge of  it,  there  can  be  no  doubt  that  the  deeds 
do  give  color  of  title  under  the  Statute  of  Lim- 
itations. Upon  their  face  the  deeds  purport  to 
convey  a  title  in  fee;  and  having  been  accept- 
ed in  good  faith  by  Gregg  and  wife,  they  show 
the  nature  and  extent  of  their  claim  to  the 
premises." 

The  case  of  Bkoing  v.  Bumett,  11  Pet.,  41. 
was  one  in  which  plaintiff  and  defendant 
claimed  under  conveyances  from  the  same 
grantor.  The  grantee  in  the  junior  deed  relied 
upon  his  title  as  being  protected  by  proof  of 
adverse  possession  for  the  time  of  limitation. 
The  introduction  of  this  deed  was  objected  to, 
because,  as  it  was  alleged,  the  defendant  had 
notice  of  the  claim  of  the  grantee  in  the  elder 
conveyance.  To  an  objection  thus  urged  to 
the  introduction  of  the  junior  deed,  this  court 
said  that  there  were  two  answers:  Ist,  that  the 
jury  might  have  negatived  the  proof  of  such 
notice;  second,  though  there  was  such  notice  of 
a  prior  deed  as  would  make  a  subsequent  one 
inoperative  to  pass  a  title,  yet  an  adverse  pos- 
session for  twenty-one  years,  under  claim  and 
color  of  title  merely  void,  is  a  bar." 

So  late  as  the  year  1861,  in  the  case  of  PiUou 
T.  BoberU,  in  the  18th  of  Howard,  speaking  of 
the  protection  extended  by  statutes  of  limita- 
tion to  a  possession  held  under  claim  of  color 
of  title,  this  court  say,  "statutes  of  limitation 
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would  be  but  of  little  use  if  they  protected 
those  onljr  who  could  otherwise  show  an  inde 
feasible  title  to  the  land.  Hence,  color  of  title, 
even  under  a  void  and  worthless  deed,  has  al- 
ways been  received  as  evidence  that  the  person 
in  possession  claims  adversely  to  all  the  world." 
And  again,  in  the  same  case,  it  is  said,  in  order 
to  entitle  the  defendant  to  set  up  the  bar  of  the 
statute  after  five  years'  adverse  possession,  he 
had  only  to  show  that  he  and  those  under 
whom  he  claimed  held  under  a  deed  from  a 
collector  of  the  revenue  of  lands  sold  for  the 
nonpayment  of  taxes;  be  was  not  bound  to 
show  that  all  the  prerequisites  of  the  law  had 
been  complied  witli,  in  order  to  make  the  deed 
a  valid  and  indefeasible  conveyance  of  the  title. 
If  the  court  should  require  such  proof  twfore 
the  defendant  could  have  the  benefit  of  this 
law,  it  would  require  him  to  show  that  he  had 
no  need  of  the  protection  of  the  statute  before 
he  could  be  entitled  to  it.  Such  a  construc- 
tion would  annul  the  statute  altogether,  which 
was  evidently  intended  to  save  the  defendant 
from  the  difficulty,  after  such  a  len^h  of  time, 
of  showing  the  validity  of  his  tax  title. 

The  case  of  Woodward  v.  Blanehard,  16  Dl., 
424,  decided  by  the  Supreme  Court  of  Illinois, 
within  a  few  months  past,  was  like  the  case  at 
present  under  review — an  action  of  ejectment 
against  a  purchaser  of  land  sold  for  the  non- 
payment of  taxes. 

The  defendant  in  the  ejectment  relied,  for 
the  maintenance  and  protection  of  his  title  and 
possession,  upon  (he  Statute  of  Illinois  of  1839. 
already  quoted ;  professing  to  hold  under  claim 
and  color  of  title  as  expressed  in  that  Statute, 
all  the  other  requirements  of  the  law  being  ful- 
filled. The  defense  thus  alleged  superinduced, 
necessarily,  a  construction  of  the  Statute  as 
to  the  signification  of  the  phrase  "  claim  or  col- 
or of  title  made  in  good  faith,"  and  in  their  in- 
terpretation the  court  institute  a  comparison  be- 
tween its  provisions  and  those  of  the  Statute  of 
1886,  and  point  out  the  distinctive  features  of 
each.  With  res^t  to  the  law  of  1839,  they 
say:  "  There  is  m  this  Act  not  onl^  i^ change 
in  the  facts,  but  an  evident  intention  to  dis- 
pense with  part  of  the  requirements  of  the  for- 
mer Act,  and  to  relax  the  strictness  required  in 
others.  Possession  is  retained  in  one  case,  but 
residence  is  disp>ensed  with;  connection  in  the 
chain  to  be  deduced  of  record,  and  its  deduc- 
tion from  specified  sources,  are  dispensed  with; 
in  place  of  these,  claim  and  color  of  title  made 
in  good  faith,  with  the  payment  of  taxes,  are 
substituted  as  to  lands  in  possession.  But  as  to 
another  class  of  lands  (vacant  or  unoccupied), 
possession  and  claim  are  both  dispensed  with, 
and  the  party  is  only  required  to  show  color  of 
title  in  good  faith."  Purtiier  on,  the  court  say : 
"We  are,  therefore,  under  this  defense,  not 
driven  to  the  springs  or  sources  of  the  title,  to 
inquire  if  they  be  pure,  nor  to  the  successive 
channels  through  which  it  may  pass,  for  the 
purpose  of  removing  obstructions  fo  or  difficul- 
ties in  its  course  and  transmi.ssion.  But  we 
come  at  once  to  the  party  defendant,  to  inquire 
if  he  bad  a  claim  and  color  of  title  with  his  pos- 
session, at  the  beginning  of  this  period ;  if  they 
were  made  in  good  faith,  and  his  possession 
continued  and  was  accompanied  by  the  pay- 
ment of  taxes  for  seven  successive  years." 
What  say  the  court  is  claim?  The  act  of  tak- 
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ing  possession,  if  otherwise  unexplained,  will 
be  referable  to  the  paper  title,  and  understood 
as  making  claim  under  it.  Color  of  title  may 
be  made  through  conveyances,  or  bonds,  or 
contracts,  or  bare  possession  under  parol  agree- 
ments. 

Nor  is  it  at  all  important  whether  the  title  be 
weak  or  strong:  for  color  of  title  is  acquired  to 
establish  an  adverse  possession  for  tlie  opera- 
tion of  the  Statute,  which  commences  by  disseis- 
in of  the  rightful  owner  with  a  claim  of  the 
land.  But  our  Statute  requires  this  color  of 
title  to  be  accompanied  by  a  written  evidence, 
"a  paper  title,"  and  an  act  or  motion  of  the 
mina.  It  must  be  in  good  faith.  Defects  in 
the  title  may  not  be  urged  against  it  as  destroy- 
ing color,  but,  at  the  same  time,  might  have  an 
important  and  legitimate  influence  in  showing 
a  want  of  confidence  and  good  faith  in  the 
mind  of  the  vendee,  if  they  were  known  to 
him,  and  be  believed  the  title  therefore  to  be 
fraudulent  and  void.  What  is  color  of  title  is 
matter  of  law,  and  when  the  facts  exhibiting 
the  title  are  shown,  the  court  will  determine 
whether  they  amount  to  color  of  title.  But 
good  faith  in  the  party,  in  claiming  under  such 
color,  is  purely  a  question  of  fact,  to  be  found 
and  settled  as  other  facts  in  the  cause.  We  can 
entertain  no  doubt  in  this  case  that  the  auditor's 
deed  to  the  purchaser  at  the  tax  sale  is  color  of 
title  in  Woodward,  in  the  true  intent  and  mean- 
ing of  the  Statute,  and  without  regard  to  its  in- 
trinsic worth  as  a  title.  "  Good  faith,"  say  the 
court,  "is  doubtless  used  here  in  its  popular 
sense,  as  the  actual  existing  state  of  the  mind, 
whether  so  from  ignorance,  skepticism,  sophis- 
try, delusion  or  imbecility,  and  without  regard 
to  what  it  should  be  from  given  legal  standaids 
of  law  or  reason." 

We  have  quoted  at  some  length  from  the  opin- 
ion of  the  Supreme  Court  of  Illinois,  both  on 
account  of  the  clearness  and  accuracy  of  its 
reasoning,  and  on  account  of  the  respeci  which 
is  due  to  it,  as  an  interpretation  of  a  statute  of 
the  State  by  her  supreme  judicial  authoritv.  We 
entirely  approve  of  the  exposition  of  the  Su- 
preme Court  of  Illinois,  in  its  opinion  ot  what 
constitutes  color  of  title,  upon  well  established 
general  principles,  and  within  the  scope  and 
meaning  of  the  Statute  of  1839,  and  in  relation 
to  the  nature  of  the  question  of  what  constitu- 
ted f^ood  faith  in  the  possessor  of  such  colora- 
ble title,  and  also  as  to  the  manner  in  which 
that  question  should  be  determined,  viz. :  as  a 
question  of  fact  determinable  by  the  jury,  and 
not  by  the  court. 

But  the  court  in  the  case  before  us  withdrew 
from  the  jury,  and  assumed  upon  itself  the 
right  of  deciding  upon  the  motives  and  inten- 
tion of  the  defendant  in  the  ejectment;  and  it 
was  with  the  view,  doubtless,  of  exercising  this 
function,  that  the  qualification  to  the  flftti 
prayer  of  the  defendant  was  added  by  the 
court,  and  that  the  court  had  previously,  at  the 
instance  of  the  plaintiff,  instructed  the  jury, 
that  although  the  deed  of  the  10th  of  January, 
188S.  from  the  auditor  to  the  defendant,  was  of 
itself  such  a  title  as  would  protect  the  party  in 
possession  under  the  Act  of  1839,  connected 
with  payment  of  taxes,  and  continued  posses- 
sion for  the  period  of  limitation,  yet,  if  the  de- 
fendant, being  in  possession  of  the  land  in  con- 
troversy, had  pertnitted  it  to  be  sold  for  taxes, 
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and  had  himself  become  the  purchaser  thereof, 
the  deed  of  the  auditor  in  pursuance  of  Bucli 
sale,  could  convey  no  title  to  the  defendant, 
and  was  not  a  title  obtained  in  good  failh.  The 
accuracy  or  inaccuracy  of  the  legal  positions 
taken  by  the  court  in  this  instruction,  we  deem 
it  not  necessary  at  present  to  determine. 

We  hold,  that  in  assuming  to  decide  upon 
the  question  of  good  faith  on  the  part  of  the 
defendant,  the  court  exerted  an  authority  not 
legitimately  belonging  to  it;  a  power  exclusive- 
ly appertaming  to  the  jury.  We  further  hold, 
iLat  it  was  error  in  the  court  to  decide  as  it  did 
upon  the  prayer  of  the  plaintiff  in  the  ejectment, 
and  by  its  qualiflcatiun  annexed  to  the  fifth 
prayer  of  the  defemUnt,  that  the  deed  from 
the  auditor  of  the  lOih  of  January,  1833,  was 
not  such  an  instrument  as  could  be  adduced  in 
«videuce  under  the  Statute  of  1839,  in  order  to 
show  color  of  title.  We  are  therefore  of  the 
opinion  that  the  decision  of  the  Circuit  (hurt 
be  rettned.  and  that  this  cause  be  remanded  to 
that  court,  with  direction*  to  order  a  venire 
facias  de  novo  for  the  tried  thereof,  in  conformity 
■with  the  law  as  herein  expounded. 

Clt«d— lWaU.,Ul;  HoAll.,m. 


ELIZABETH  I.  BARNARD,  MARY  A. 
BARNARD.  CORRINE  BARNARD, 
WILLIAM  8.  BARNARD  asd  THOMAS 
BARNARD,  Infant  Children  and  Bole  Heirs 
of  Thomas  Barnabd,  Deceased,  by  Will- 
iam Cannon,  their  Ouardlan  and  Next  Friend, 
Complainantt  and  Appellant*, 
« 

MARY  W.  W.  ASHLEY,  Executrix;  and 
WILLIAM  E.  ASHLEY,  and  FRANCES 
A.  ASHLEY,  AND  HENRY  C.  ASHLEY,an 
Infant,  by  MARY  W.  W.  ASHLEY,  hU 
Ouardian,  Heirs,  &c. ,  of  Chbstbb  Asiilbt, 
Deceased,  and  SILAS  CRAIO,  Represent- 
atives. 

(See  S.  C,  18  How.,  48-fiO.) 

J*«  empUon  law*  of  1830  and  I8S4— judgment 
(^regieter  and  reeeiver  not  conclusive — court 
wilt  examine  the  Jaett— when  preemption  may 
be  claimed. 


In  oaaes  under  the  pre-emptloo  laws  of  Ma]r  2eth, 
1830.  and  June  19,  t8M,  the  power  of  deoldiOK  on  the 
facts  which  entitled  a  party  to  a  rivbt  of  pre- 
«mptlon  WHS  vested  In  the  KeglBter  and  Receiver, 
from  whose  decision  there  was  no  direct  appeal 
to  higher  authority. 

Buteyeo  under  those  laws  the  proof  on  which  the 
-claim  was  to  rest  was  to  t>e  made  B«rreeably  to  rules 
to  be  preeorlt>ed  by  the  Oommlasloner  of  the  Oen- 
«na  Land  Ofllce ;  and  If  not  so  made,  the  entry 
would  IM  suspended  when  the  proceeding  was 
brought  before  the  Commissioner  by  an  opposing 
claimant. 

Where  an  entry  had  been  allowed  00  ex  parte 
alBdavlts.  which  were  Impeached,  and  the  land 
claimed  by  another  on  an  opposing  entry, 
the  coarse  was  to  return  the  proof  and  alle- 
gations, la  opposition  to  the  entry,  to  the  district 
oOoe,  with  Instructions  to  call  all  parties  before 
the  Beglster  and  Keoelver,  and  make  Inquiry  into 
the  m.ittorscharged,  on  proofs  by  each  party,  and 
to  report  the  proceeding  to  the  General  Land  Office 
with  their  opinion  ;  ana  on  this  return  the  Cnmmls- 
«toner  exercises  a  supervision  and  control  over  the 
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acts  of  the  Register  and  Receiver.  This  has  been  the 
practice. 

Where  pre-emption  right  to  public  lands  is 
claimed  against  a  subsequent  title  from  public  au- 
thorities, the  court  will  examine  the  tacts  to  ascer- 
tain which  party  has  the  butter  right. 

The  Register  and  Receiver  do  not  eo  act  In  a  judi- 
cial capacity,  that  their  Judgment  on  the  matter 
Is  conclusive. 

The  facts  and  statutes  examined  In  this  case. 

Under  the  occupant  law  of  June  19. 1834,  one  could 
lawfully  enter  lands,  ir  he  wna  in  possession  when 
the  Act  was  passed,  and  cultivated  any  part  of 
it  In  1833. 

One  who  built  a  cabin  on  land  in  1833,  and  In 
January,1834,  sold  out  his  Improvements  to  another 
and  removed  away  and  resided  elsewhere  In  June, 
1834.  is  not  entitled  to  preference  of  entry. 

The  evidence  being  doubtful  as  to  one  quarter 
section,  this  court  alnrms  the  decree  of  the  Circuit 
Court  as  to  that. 

Argued  Dee.  6, 1865.    Decide  Jan.  8, 1856. 

APPEAL  from  the  Circuit  Court   of   the 
United  States  for  the  Southern  District  of 
New  York. 
Mr.  Albert  Pike  for  the  appellants. 
Mr.  A.  H.  Lawrence  for  the  appellees. 
The  case  is  stated  by  the  court. 

Mr.  Justice  Catron  delivered  the  opinion 
of  the  court : 

The  proceedings  in  the  court  below  consisted 
of  a  bill  filed  by  Barnard  tigainst  Ashley  and 
Craig,  praying  that  certain  patents  for  lands 
issued  to  the  defendants  might  be  decreed  to  be 
canceled,  upon  the  ground  of  a  violaliim  of 
pre  emotion  rights  on  part  of  the  complainant, 
to  the  following  tracts,  viz. :  N.  E  i  and  S.  W. 
fr.  i  of  sec.  27:  8.  E.  fr.  i  of  sec.  28,  T.  18  S.. 
R.  1  W. ;  S.  W.,  fr.  i  of  sec.  15,  T.  19  8.,  R.  1 
W. ;  S.  E.  i  of  sec.  22,  T.  18  S..  R.  1.  W. ;  and 
a  cross  bill  on  pad  of  Ashley  to  be  quieted  in 
his  title  to  the  S.  E  qr.  of  sec.  22.  against  the 
right  set  up  by  Barnard  to  that  tract,  under  a 
iiinior  patent  therefor,  upon  the  ground  that 
Barnard  had  no  right  to  this  tract,  and  that  the 
patent  was  issuetl  to  him  improperly. 

The  title  of  Ashley  and  Craig  (the  appellees) 
to  the  first  four  tracts,  is  derived  from  a  sale  to 
them,  of  the  land  in  controversy,  by  the  Gov- 
ernor of  Arkansas, in  consequence  of  a  selection 
made  by  him  of  the  land  under  certain  pro- 
visions of  the  Acts  of  Congress  of  March  2, 
1881,  and  of  July  4,  1832  (4  Slat,  at  L.,  4T3, 
568).  upon  which  selection  and  sale  patents 
were  issued  by  the  United  States.  The  title 
to  the  8.  E.  i  of  sec.  23,  T.  18  8.,  R.  1  W..  te 
derived  from  the  location  of  what  is  called  a 
'•  Lovely  donation  claim  "  on  this  quarter  sec- 
tion, bv  virtue  of  the  provisions  of  the  8th  sec- 
tion of  the  Acta  of  tht  24th  of  May,  1828  (4 
Stat,  at  L.,  806),  and  6th  of  January,  1829. 
Ibid.,  829). 

According  to  the  conceded  facts,  it  is  insisted, 
on  the  part  of  Ashley  and  Craig,  that  the  Reg- 
ister and  Receiver  having,  on  due  proof  and  ex- 
amination, rejected  Barnard's  claims  to  a  pref- 
erence of  entry  of  the  four  quarter  sections,  he 
is  thereby  concluded  from  setting  them  up  in 
a  court  of  equity,  because  the  Re^ster  and  Re- 
ceiver acted  in  a  judicial  capacity,  and  their 
jiid^ent,  being  subject  to  no  appeal,  is  con- 
clusive of  the  claim.  And  the  cases  of  Wil- 
cox V.  Jaeksnn,  18  Pet.  509,  and  Lytle  v.  27i« 
State  of  Arkansas,  9  How.,  893,  are  relied  on 
to  maintain  this  position. 

In  cases  arising  under  the  pre-emption  laws 
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of  May  29tb,  1880,  and  of  June  19th,  1834,  the 
power  of  ascertaining  and  deciding  on  the 
facts  which  entitled  a  party  to  the  right  of 
preemption  was  vested  in  the  BeKister  and  Re- 
ceiver of  the  land  district  in  which  the  land 
was  situated,  from  whose  decision  there  was 
no  direct  appeal  to  higher  authority.  But 
even  under  these  laws,  the  proof  on  which  the 
claim  was  to  rest  was  to  t>e  made  "agreeably 
to  the  rules  to  be  prescribed  by  the  Commis- 
missioner  of  the  General  Land  OfiBce;"and  if 
not  so  made,  the  entry  would  be  suspended, 
when  the  proceeding  was  brought  before  the 
Commissioner  by  an  opposing  claimant.  In 
cases,  however,  like  the  one  before  us,  where 
an  entry  had  been  allowed  on  ex  parte  affida- 
vits, which  were  impeached,  and  the  land 
claimed  by  another,  founded  on  an  opposing 
entry,  the  course  pursued  at  the  General  Land 
Office  was  to  return  the  proofs  and  allegations, 
in  opposition  to  the  entry,  to  the  district  office, 
with  in!<truction8  to  call  all  the  parties  before 
the  Register  and  Receiver,  with  a  view  of  insti- 
tuting an  inquiry  into  the  matters  charged; 
allowing  each  party,  on  due  notice,  an  oppor- 
tunity of  cross-examining  the  witnesses  of  the 
other,  each  being  allowed  to  introduce  proofs; 
and  on  the  close  of  the  investigation,  the  Reg- 
ister and  Receiver  were  instructed  to  report  the 
proceeding  to  the  General  Land  Office,  with 
their  opinion  as  to  the  effect  of  the  proof,  and 
the  case  made  by  the  additional  t«8timony. 
And  on  this  return,  the  Commissioner  does  in 
fact  esercise  a  supervision  over  the  acts  of  the 
Register  and  Receiver.  This  power  of  revision 
is  esercised  by  virtue  of  the  A.ct  of  July  4, 
1836,  sec.  1,  which  provides  "  that,  from  and 
after  the  passage  of  this  Act,  the  executive  du- 
ties now  prescrilied,  or  which  may  hereafter 
be  prescribed  by  law,  appertaining  to  the  sur- 
veying and  sale  of  the  public  lands  of  the 
United  States,  or  in  anywise  respecting  such 
public  lands;  and  also  such  as  relate  to  private 
claims  of  land,  and  the  issuing  of  {Mttents  for 
all  grants  of  land  under  the  authority  of  the 
government  of  the  United  States,  shall  be  sub- 
ject to  the  supervision  and  control  of  the  Com- 
missioner of  the  General  Land  Office,  under 
the  direction  of  the  President  of  the  United 
States."  The  necessity  of  "supervision  and 
control,"  vested  in  the  Commissioner,actin^  un- 
der the  direction  of  the  President,iB  too  manifest 
to  require  comment,  further  than  to  say  that 
the  facts  found  in  this  record  show  that  nothing 
is  more  easily  done  than  apparently  to  establish 
by  ex  parte  affidavits,  cultivation  and  possession 
of  particular  quarter  sections  of  land  when  the 
fact  is  untrue.  That  the  Act  of  1886  modifies 
the  powers  of  registers  and  receivers  to  the  ex- 
tent of  the  Commissioner's  action  in  the  in- 
stances before  us,  we  hold  to  be  true.  But  if 
the  construction  of  the  A.ct  of  1836,  to  this 
effect,  were  doubtful,  the  practice  under  it  for 
nearly  twenty  years  could  not  be  disturbed 
without  manifest  improprietv. 

The  case  relied  on,  of  WiUxat  v.  Jackson,  18 
Pet.,  51 1,  was  an  ejectment  suit,  commenced 
in  February,  1886;  and  as  to  the  acts  of  the 
Register  and  Receiver,  in  allowing  the  entry  in 
that  case,  the  Commissioner  had  no  power  of 
supervision,  such  as  was  given  to  him  by  the 
Act  of  July  4.  1886,  after  the  cause  was  in 
court. 
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In  the  next  case  (9  How.,  888)  all  the  con- 
troverted facts  on  which  both  sides  relied  had 
transpired,  and  were  concluded  before  the  Act 
of  July  4, 1886,  was  passed ;  and  therefore  its 
construction,  as  regards  the  Commissioner's 
power,  under  the  Act  of  1836,  was  not  involved. 
Whereas,  in  the  case  under  consideratioD,  the 
additional  proceedings  were  liad  before  the 
Register  anc  Receiver  in  1837,  and  were  subject 
to  the  new  powers  conferred  on  the  Commis- 
sioner. 

In  Lytle't  case,  we  declared  that  the  occo- 
pant  was  wrongfully  deprived  of  his  lawful 
right  of  entry,  under  the  pre-emptinn  laws,  and 
the  title  set  up  under  the  selection  of  the  Oov- 
emor  of  Aakansas  was  decreed  to  Cloyes,  the 
claimant — this  court  boldine  his  claim  to  the 
land  to  have  been  a  leg^  nght.  by  virtue  of 
the  occupancy  and  cultivation,  subject  to  be 
defeated  only  oy  a  failure  to  perform  the  con- 
ditions of  making  proof  and  tendering  the 
purchase  money.  There  the  facts  were  exam- 
ined to  ascertain  which  party  had  the  better 
right;  and  following  out  that  prec^ent,  we 
must  do  so  here. 

Gk>vemor  Popo  was  authorized  to  select 
lands  equal  to  ten  sections  in  the  Territory  of 
Arkansas,  in  tracts  not  less  than  a  quarter  sec- 
tion each,  and  to  sell  the  same  for  the  purpoee 
of  raising;  a  fund  to  erect  public  builaings  in 
the  Territoi7.  The  three  nrst-naroed  quarter 
sections  lie  in  township  18,  the  survey  of  which 
was  made  and  returned  t6  the  Local  Land  Of- 
fice, and  approved  June  4,  1834,  when  the 
lands  therein  were  subject  to  entry  by  the  Gov- 
ernor. 

He  made  his  final  amended  selections  of 
the  three  tracts  in  township  18,  June  6tb, 
1834.  The  bill  claims  title  to  these  tracts 
under  the  occupant  law  of  June  19,  1884.  As 
Governor  Pope  s  assignees,  Craig  and  Ashley, 
had  a  vested  right  when  the  Act  of  Jane  Vt 
was  passed :  it  did  not  operate  on  Uiesc  lands, 
which  were  appropriated  to  the  vn^  of  the 
United  States;  and  patents  for  them  were  prop- 
erly awarded  to  the  purchasers  from  the  Gov- 
ernor. 

The  condition  of  the  8.  W.  J  of  sec.  15^, 
T.  19,  differs  from  the  preceding  lands  in 
this:  the  township  survey  of  No.  19  was  found 
to  be  inaccurate  when  first  returned  to  the 
Land  Office  at  Little  Rock,  and  a  resurvey 
was  ordered  as  to  some  of  the  section  lines, 
which  were  not  finally  adjusted  till  the  18th 
July,  1884. 

Governor  Pope  had  selected  the  8.  W.  i 
of  sec.  15,  on  the  29th  of  May  preceding,  re- 
lying on  the  inaccurate  survey ;  and  it  is  insisted 
tor  Barnard's  heirs,  that  the  selection  was  in- 
valid, as  it  could  not  be  made  of  unsurveyed 
lands;  and  that  township  No.  19  could  not  be 
legally  recognized  as  surveyed,  until  the  survey 
was  settled  and  adopted  by  the  Surveyor  Gen 
eral  of  the  district. 

Our  opinion  is,  that  the  selection  could  only 
take  effect  from  the  19th  of  July,  1834,  when 
the  township  survey  was  sanctioned,  and  be- 
came a  record  in  the  District  Land  Office.  As- 
the  occupant  law  passed  June  19.  1834,  Bar- 
nard's assignor,  Richmond,  could  lawfully 
enter  the  quarter  section,  if  he  had  occupied 
the  same  as  required  by  law ;  that  is  to  say,  if  bfr 
was  in  possession  when  the  Act  was  passed,  and 
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cultivated  anr  part  of  the  land  in  the  year  1888. 

The  bill  alleges  that  Richmond  occupied  the 
quarter  section  June  19,  1884;  that  he  had  cul- 
tivated the  same  in  1838,  and  made  due  proof 
of  his  right  of  preemption. 

It  is  further  alleged,  that  on  the  20th  day  of 
January,  1884,  some  five  months  before  the 
Occupant  Law  wasipassed,  Barnard  purchased 
from  Richmond  the  quarter  section  in  dispute, 
and  took  his  title  bond  for  a  conveyance  when 
Richmond  should  obtain  a  patent  for  the  land ; 
and  by  force  of  this  bond  the  bill  prays  to  have 
the  patent  to  Craig  and  Ashley  adiudged  to 
have  been  for  Barnard's  benefit,  and  that  the 
land  be  decreed  to  Barnard's  heirs. 

The  Act  of  1834  revived  the  Act  of  29th  of 
Hay,  1880,  "to  grant  pre-emption  rights  to 
settlers."  "That  Act  provides  (sec.  8),  "that  all 
assignments  and  transfers  of  rights  of  preemp- 
tion  given  by  this  Act,  prior  to  the  issuing  of 
patents,  shall  be  null  and  void." 

The  Act  of  January  23, 1882.  allowed  a  trans- 
fer of  the  certificate  of  purchase.  Here,  how- 
ever, the  assignment  was  made  in  January, 
1834.  when  no  law  allowing  of  a  preference 
of  entry  existed;  but,  as  no  reliance  seems 
to  have  been  placed  in  the  pleadings  on  this 
ground  of  defense,  we  will  not  rest  our  decree 
on  it. 

As  respects  Richmond's  occupation,  accord- 
ing to  the  Act  of  1884,  John  Monholland,  Ed- 
ward Doughty,  and  Daniel  Kuger  each  swear, 
in  similar  language,  "that  Richmond,  in  the 
year  1833.  cultivated  part  of  the  8.  W.  fr'l  qr. 
sec.  15,  in  T.  19  8.,  R.  1  W.  of  the  principal 
meridian,  and  raised  a  corn  crop  on  the  same 
in  that  year  (1888),  and  was  in  possession  of  the 
same  on  the  19th  day  of  June,  1884."  Kuger 
says  Richmond  had  his  dwelling  house  on  the 
quarter  section,  and  resided  there  on  the  19th 
of  June,  1884. 

Jacob  8ilor,examined  on  part  of  the  respond- 
ent*. Ashley  and  Craig,  states  that  he  resided 
on  Grand  Lake,  quite  near  the  quarter  section 
in  dispute,  since  1880.  He  says:  "In  February, 
1883.  when  I  arrived  on  the  aforesaid  lake,  there 
was  a  turnip  patch  on  the  southwest  fractional 
quarter  of  fractional  section  16,  in  township  19, 
south  of  range  1  west,  claimed  by  one  Edward 
Doughty,  which  I  believe  he  abandoned  in  con- 
sequence of  the  location  of  the  ten-section  claim 
on  the  land.  After  Doughty  left  the  aforesaid 
fractional  quarter,  William  Richmond,  in  De- 
cember, 1833,  built  a  cabin  where  the  turnip 
patch  claimed  by  the  said  Edward  Doughty  was 
made,  and  planted  some  eschallots.  The  afore- 
said William  Richmond  lived  in  the  same  town- 
ship, on  the  Mississippi  River,  on  the  lands 
owned  by  Mr.  Cummins  or  Mr.  Shaw,  on 
June  19,  1884;  and  never  did  live  on  section  16, 
from  the  time  I  went  on  the  lake  to  the  present 
day." 

Benjamin  Taylor  deposes  that  be  settled 
with  Us  negroes  on  township  18,  in  February, 
18IM;tiiatin  the  spring  of  that  year  he  examined 
with  care  the  several  tracts  of  land  of  Ashley 
and  Craig,  with  a  view  to  purchase  them;  and 
bang  asked  what  the  situation  of  the  8.  W.  i 
of  section  15  was,  when  lie  examined  it,  an- 
swers, that  "  there  was  a  small  burn  of  cane, 

perhaps  twenty  yards  square,  uninclosed,  with- 
out the  appearance  of  ever  having  been  cultivat- 

tiee  18  How. 


ed,  and  no  house  was  thereon."  We  suppose 
that  is  bad  been  burnt  by  fire  up  in  the  woods, 
or  removed  during  the  winter  of  1883-^. 

We  hold  the  truth  to  be,  that  Richmond 
built  a  cabin  in  1883.  and  in  January,  1834, 
sold  out  his  improvements  to  Barnard  and  re- 
moved away,  and  resided  elsewhere  in  June, 
1884,  and  consequently  was  not  entitled  to  a 
preference  of  entry. 

The  next  subject  of  controversy  is  the  8.  E. 
i  of  siec.  22,  T.  18.  Ashley,  by  cross  bills, 
prated  to  have  his  title  quieted  to  this  quarter 
section  against  Barnard's  heirs,  and  the  Circuit 
Court  granted  him  the  relief  he  asiked. 

The  half  of  section  22  was  entered  by  Ashley 
on  a  floating  warrant  known  as  a  Lovely  claim. 
By  the  Act  of  January  6,  1829,  no  one  was  per- 
mitted to  enter  the  improvenv^nt  of  ^n  actual 
settler  in  the  territory,  by  virtue  of  such  float- 
ing warrant;  and  it  is  alleged  that  Barnard  was 
such  an  actual  settler,  and  had  an  improvement 
on  the  8.  E.  i  sec.  22,  T.  18,  before  Ashley 
entered  it. 

The  cross  bill  alleges  that  Barnard  had  im- 
provements on  sec.  ^,  but  that  they  did  not 
extend  to  the  8.  E.  j  of  sec.  22  previous  to 
the  4th  of  June.  1834,  when  AKhlcy  entered  the 
land.  It  was  shortly  before  that  time  that  Mar- 
tin had  corrected  the  eastern  boundary  of  sec. 
22,  locating  it  about  one  hundred  yards  further 
west,  and  which  was  adopted  as  the  true  line 
at  the  Land  Ofllce.  In  support  of  the  bill,  Benj. 
Taylor  deposes,  as  already  stated,  that  he  re- 
moved to  the  immetliate  neighborhood  of  the 
lands  in  dispute  in  February,  1884,  when  be 
examined  the  i  sec.  22,  with  a  view  to  pur- 
chase it  from  Ashley.  He  states  that  Thomas 
Barnard  cultivated  the  8.  W.  i  of  fractional 
sec.  28,  in  1884;  but  that  his  cultivation  snd 
improvement  did  not  extend  to  the  south  half 
of  sec.  22,  nor  had  any  other  person  residence 
or  cultivation  thereon. 

Philip  Booth  states  that  Barnard  showed 
him  (Booth)  an  improvement  on  the  8.  E.  i 
of  sec.  22  early  in  1884;  thinks  it  was  an  ex- 
tension of  his  farm  of  two  or  three  acres. 
It  had  been  cleared  the  year  before,  but  there 
was  no  cultivation.  The  witness  does  not  rec. 
ollect  whether  the  clearing  extended  beyond 
the  old  line  or  the  new  one. 

Silas  Craig,  who  was  a  competent  witness 
for  Ashley  in  this  separate  proceeding,  deposes 
that  he  was  with  Martin,  the  surveyor,  when 
the  lines  were  run  and  adjusted,  late  in  Febru- 
ary, 1834;  that  the  new  and  proper  line  bound- 
ing the  section  east  is  about  one  hundred  yards 
west  of  the  first  line,  which  was  rejected  by 
the  Sprveyor  General ;  that  when  he  was  at  the 
southeast  corner  of  the  section,  be  examined 
Barnard's  improvement,  and  ascertained  that  it 
did  not  extend  west  to  the  new  line  at  any  place. 
He  seems  to  have  made  it  his  business  to  see 
if  the  improvement  of  Barnard  extended  to 
the  8.  E.  qr.  in  dispute. 

Romulus  Payne  was  called  on  to  prove'  the 
value  of  maine  profits  and  improvements;  he 
savs  that  Barnard  commenced  the  cultivation 
on"  the  8.  E.  J  of  sec.  22  in  1887. 

John  Monholland,  Edward  Doughty,  and 
several  other  witnesses,  swear  on  tiehalf  of 
the  defendants  to  the  cross  bill,  in  general 
terms,that  Barnard  had  possession  of  the  8.  £. 
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i  sec.  22  on  the  10th  of  June,  1884,  and 
tbat  he  bad  an  improvement  on  part  of  it  in 
1833. 

Barnard,  in  proving  up  tiis  pre-emption  right 
swore  that  he  was  cultivating  the  i  section  in 
1833,  and  in  possession  on  June  10,  1884 
And  this  affidavit  is  indorsed  by  two  witnesses, 
Harrison  and  Bulter,  who  merely  say  tbat  they 
have  heard  Barnard's  affidavit  read,  and  that 
it  is  true. 

So,  likewise,  Jacob  Silor  indorsed  William 
Richmond's  affidavit,  made  before  a  justice  of 
the  peace  and  intended  to  secure  a  preference 
of  entry  for  Barnard  in  Richmond's  name,  and 
which  was  declared  sufficient  by  the  Register 
and  Receiver;  and  yet,  when  Silor  was  re- 
examined as  a  witness  in  this  cause,  he  con- 
clusively proved  that  Richmond  left  the  land, 
and  resided  elsewhere  when  the  Occupant  Law 
of  June  19,  1834,  was  passed. 

The  ex  parte  affidavits  of  Butler  and  Harri- 
son, and  those  of  Monholland  and  Doughty, 
were  obviously  written  out  for  them  to  swear 
to  as  matter  of  form,  but  made  with  so  little 
knowledge,  on  part  of  the  witnesses,  of  the  sec- 
tion lines,  and  the  number  of  quarter  sections 
on  which  they  deposed  improvements  existed 
in  1838  and  1834  as  to  be  of  little  value.  And 
the  same  may  be  safely  said  of  other  witnesses 
whose  affidavits  were  taken  without  ctom- 
examination. 

It  is  most  obvious  that  these  loose  affidavits 
obtained  by  the  interested  party  have  been 
made,  as  to  the  improvement  being  on  the 
<]uarter  section  claimed,  on  the  information  of 
him  who  sought  the  preference  of  entry;  the 
witnesses  not  knowing,  of  their  own  knowl- 
edge, where  the  true  section  line  was,  over 
which  they  swear  Barnard's  improvement  ex- 
tended in  the  year  1838. 

When  the  last  examination  was  had  before 
the  Register  and  Receiverin  1887,  Barnard's  own 
witnesses,  Philip  Booth  and  John  F.  Harrison, 
swore  the  facts  to  be,  that  Barnard  had  "  dead- 
ened the  timber  and  cleared  away  the  cane," 
in  a  part  of  S.  £.  i  sec.  28;  that  he  fenced 
it  early  in  1834,  and  made  a  crop  of  com  on  it 
that  year,  and  was  in  possession  June  19,  1884. 
Booth,  in  a  subsequent  affidavit,  contradicts  his 
first  statement.  That  there  was  no  cultivation 
on  the  quarter  section  in  1838,  we  think  is  sat- 
isfactorily established;  nor  had  Barnard  any 
right  to  enter  it.  And  such  was  the  final  opin- 
ion of  the  Register  and  Receiver,  which  the 
Commissioner  of  the  General  Land  Office  re- 
versed, and  ordered  a  patent  to  issue  to  Barn- 
ard. 

The  Circuit  Court  were  obviously  of  opinion, 
as  appears  from  the  decree  it  made,  that  Craig 
and  Taylor's  evidence  established  the  fact  that 
Barnard  had  no  part  of  the  quarter  section  in 
possession  in  1888  or  1834,  and  hence  decreed 
for  the  complainants  in  the  croxs  bill.  And,  in 
the  doubtful  state  of  the  evidence,  we  are  not 
prepared  to  say  that  this  court  can  hold  other- 
wise, and  therefore  affirm  the  decree,  and  order 
the  catue  to  be  remanded  for  further  proceedings, 
<u  reepeeti  the  profit*  and  improvements. 


AlTtr— Hemp.,  CAS. 

ated-W  How.,  8 :  2S  How.,  SB; 


WrU.,88; 
li8M 


1»  Wall.,  «6e. 


3  Black.,  SW;  l8 


ROBERT  H.  McCREADY  kt  al..  Claim- 
ants of  the  Steamboat    Bat   State,    her 
Tackle,  Machinery,  Ac.,  AppeOanti, 
e. 
GOLDSMITH  WELLS  bt  Ah. 
(See  S.  C.  18  Hojr.,  89-92.) 

Sate  of  speed  of  steamer — sixteen  or  seventten 
miles  an  hour  in  fog  and  frequented  vxttert, 
not  admissible — satUrtg  vessel  not  at  fault  for 
not  ringing  fog  bM  or  blowing  horn. 

CoUlsioD.  Court  caannt  lay  down  any  fixed  rule 
as  to  proper  rate  of  speed  of  steam  vessels.  Ttaia 
must  depend  on  the  ctrcurostanct^  of  each  case. 

But  a  rate  of  sixt<<en  or  Kveniecn  miles  an  hour 
In  a  dense  tog.  In  waters  frequented  with  sullinf 
vessels,  la  inadmissible,  and  pr<»'C8  the  steamer  In 
fault  In  case  of  coUisioD  with  a  schooner  at 
anchor. 

The  schooner  nnt  held  In  fault,  under  the  circum- 
stances of  this  case,  for  not  blowlns  a  horn,  or 
ringinir  a  foir  t>ell:  it  not  appearing  that  it  would 
have  been  of  any  avail,  and  no  usa^  to  do  so  hav- 
iDir  lieen  established. 

Submitted  Dee.  eo,  1866.    Decided  Jan.  8,  1866. 

APPEAL  from  the  Circuit  Court  of  the 
United  BUtes  for  the  Southern  District  of 
New  York 

The  owners  of  the  schooner  Oriana.  filed  a 
libel  for  damages  sustained  in  a  collisioD, 
against  the  steamer  Bay  State.  The  District 
c3ourt  adjudged  both  vessels  at  fault,  and  de- 
creed that  the  defendants  pay  half  the  dam- 
ages. 

The  Circuit  Court  reversed  this  decree  on 
appeal,  and  the  entire  damage  to  the  Oriana 
was  decreed  against  the  steamer.  The  facia 
of  the  case  appear  in  the  opinion  of  the  court. 

Mr.  D.  Lord,  for  the  appellanis,  argued 
that  the  schooner  was  the  cause  of  the  collision; 
that  she  failed  to  give  notice  of  her  proximity 
on  hearing  the  approach  of  the  steamer;  and 
that  the  steamer  was  not  in  fault. 

Steinbaeh  v.  Roe,  14  How.,  586;  ThsEuropa. 
14  Jurist,  627;  S.  C,  2  Eng.  Law  &  £q.,  657: 
The  Perth,  8  Hagg.  Adm.,  414;  The  Iron 
Duke.  2  Wm.  Rob.  Adm.,  878. 

Messrs.  F.  B.  Catting  and  O^Nren  for  the 
appellees. 

Mr.  Justice  Nelson  delivered  the  opinion 

of  the  court : 

This  is  an  appeal  in  admiralty,  in  case  of 
collision,  from  a  decree  of  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
New  York. 

The  collision  occurred  on  Long  Island  Sound, 
off  Watch  Hill  light,  on  the  Connecticut  shore, 
between  the  schooner  Oriana  and  the  steamer 
Bay  State,  on  the  18tb  August,  1847,  when  the 
former  was  run  down  and  sunk.  The  schooner 
was  ladened  with  coal,  and  on  her  way  to  New 
Bedford.  The  steamer  was  engaged  m  one  of 
her  usual  trips  from  Fall  River,  through  the 
Sound  to  the  City  of  New  York.  On  the 
morning  of  the  accident  the  weather  was  thick 
and  foggy,  and  so  dark  that  a  vessel  could  not 
be  seen  over  two  or  three  hundred  feet  off,  and 


NOTB.— CoUteion.  ttU/hts  of  rteam  and  sailing  res- 
selx  with  reference  to  each  other,  attd  <n  pasning  and 
tneetino.  Bee  note  to  St.  John  v.  Paloe,  lu  How., 
667. 
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the  wind  at  a  dead  calm.  The  schooner  lay 
helpless  on  the  water. 

The  steamer  is  a  large  vessel,  some  sixteen 
hncdred  tons  burden,  with  powerful  engines, 
and  of  great  speed,  and  was  coming  down  the 
Sonnd  at  the  time  at  the  rate  of  sixteen  or 
seventeen  miles  the  hour.  The  hands  on  board 
the  schooner  heard  the  noise  of  her  paddle 
wheels  before  she  appeared  in  sight;  she  was 
within  less  than  her  length  when  they  could 
fliBt  discern  her ;  and  she  had  approached  within 
that  distance  of  the  schooner  before  that  vessel 
was  discerned  by  the  bands  on  board  the 
steamer. 

The  place  where  this  collision  occurred  is  in 
the  direct.track  of  the  coasting  trade  between 
the  Eastern  States,  Kew  York  and  Pennsyl- 
vania, and  where  the  waters  are  greatly  fre- 
quented by  vessels  engaged  in  it. 

We  agree,  that  it  is  not  for  this  court  to  lay 
down  any  fixed  and  inflexible  rule  as  it  re 
spects  the  rate  of  speed  of  steam  vessels  navl- 

Skting  these  waters.  This  must  depend  upon 
e  ^rcumstances  attending  each  particular 
caae.  These  may  Justify  a  rate  deemed  pru- 
dent navigation  at  one  time,  that  would  be 
whcdly  unjustifiable  at  another.  But  we  feel 
no  dimculty  in  saying,  that  in  a  case  circum- 
stanced as  the  present  one,  a  fog  so  dense  that 
the  most  vigilant  lookout  would  be  unable  to 
discern  a  vessel  at  a  distance  of  more  than  six- 
ty or  a  hundred  yards — navigating  at  the  time, 
waters  frequented  with  sailing  vessels — a  rate 
of  sixteen  or  seventeen  miles  the  hour  is  alto- 
gether inadmissible  as  prudent  or  reasonably 
safe  navigation.  According  to  the  testimony 
of  the  pilot,  it  would  take  four  or  five  minutes 
to  stop  the  Bay  State  at  this  rate  of  speed ;  at 
a  reduced  rate,  it  would  of  course  take  a  pro- 
portionably  lees  time.  This,  in  addition  to  the 
better  opportunity  for  each  vessel  approaching 
to  adopt  the  proper  maneuver  to  avoid  the  col- 
lision, should  admonish  those  engaged  in  navi- 
gating vessels  of  this  description,  of  the  pro- 
priety, if  not  necessity,  of  slacking  their  speed 
in  thick  weather,  and  especially  in  a  track 
where  other  water  craft  are  usually  to  be  met. 

Some  of  the  oflScers  on  board  this  steamer, 
as  is  apparent  from  the  evidence,  were  labor- 
ing under  a  very  imperfect  appreciation  of 
their  whole  duty  as  regarded  her  proper  navi- 
gation. 

A  passenger  on  board,  who  witnessed  the 
collision,  was  struck  with  the  impropriety  of 
the  rate  of  speed,  and  asked  whey  they  ran  so 
fast  in  a  fog;  and  was  answered  that  it  was 
necessary,  in  order  to  enable  them  to  keep 
their  recKoning  in  going  from  place  to  place. 
Ajid  we  learn,  also,  from  the  testimony  of  the 
pilot  and  some  others,  that  they  make  no 
difference  in  the  rate  of  speed  in  consequence 
of  a  fog;  that  they  go  slow  when  making  land, 
or  a  light,  or  in  narrow  passages,  and  when 
sounding  the  lead,  as  if  the  only  precautions  they 
were  bound  to  observe  in  the  navigation  were 
as  it  respected  the  safety  of  their  own  vessel. 

We  will  only  repeat  what  we  said  in  the  case 
of  The  New  Jertey,  10  How. ,  606 :  "  That  it  may 
be  matter  of  convenience  that  steam  vessels 
should  proceed  with  great  rapidity;  but  the 
law  will  not  justify  them  in  procwding  with 
•och  rapidity,  if  the  property  and  lives  of 
other  persons  are  thereby  endangered." 

See  18  How.  y.  8,.  :pooK  15. 


We  are  all  satisfied  that  this  vessel  was  gross- 
ly in  fault,  on  account  of  the  rate  of  speed 
with  which  she  was  moving,  under  the  circum- 
stances, at  the  time  of  the  collision 

The  remaining  question  is,  whether  or  not 
the  schooner  was  also  in  fault.  And  this,  in 
the  present  case,  depends  upon  another,  name- 
ly: whether  she  omitted  any  precautionary 
measures  which  she  was  bound  to  observe  un- 
der the  circumstances,  such  as  beating  empty 
casks,  or  blowing  a  fog  horn,  with  a  view  to 
give  notice  to  vessels  approaching,  of  her  posi- 
tion. 

A  good  many  witnesses  have  been  examined 
as  to  the  usage  of  vessels  navigating  the 
Sound,  in  respect  to  the  blowing  of  boms, 
beating  of  empty  barrels,  and  the  like,  in  thick 
and  foggy  weather;  but  on  looking  carefully 
into  the  testimony,  it  will  be  found  that  no 
such  general  or  established  usage  has  been 
proved. 

The  evidence  of  most  of  the  experienced 
masters  who  have  been  examined  goes  to  dis- 
prove the  prevalence  of  any  such  usage.  The 
practice  is  occasionally  resorted  to  in  the  navi- 
gation of  the  Sound,  but  with  what  advantage 
or  securityagainst  accidents,  does  not  distincUy 
appear.  Without  much  more  evidence  of  the 
usage,  and  of  its  utility  in  preventing  collis-- 
sions,  than  is  shown  in  this  case,  we  cannot 
say  that  the  omission  to  comply  with  it  is  of 
itself  chargeable  as  a  fault  against  the  schoon- 
er. It  may  well  be,  that  the  use  of  these 
means  should  be  entitled  to  consideration  upon 
a  nice  question  of  proper  vigilance  and  cau- 
tion, in  a  case  of  collision  between  two  ves- 
sels, like  any  other  precautionary  measure  that 
might  tend  to  prevent  its  occurrence.  Beyond 
this,  we  do  not  think  the  evidence  as  discloeed 
in  the  case  would  justify  us  in  carrying  the 
efFect  of  the  omission. 

Besides,  we  are  not  satisfied,  upon  the  evi- 
dence, that  the  precautionary  measure  of  blow- 
ing horns,  or  ringing  a  fog  bell,  would  have 
been  of  any  avail  under  the  circumstances  of 
this  case.  The  witnesses  on  the  part  of  the 
steamer  agree  that  the  noise  of  the  motion  of 
the  vesselln  the  water  is  so  great  that  it  could 
be  heard  at  a  much  farther  distance  than  their 
own  fog  bell ;  and  several  of  them  consider  the 
bell  useless  for  this  reason;  and  one  of  them 
states  expressly  that  he  did  not  recollect  ever 
hearing  a  horn  while  on  a  steamboat  when  she 
was  under  wav,  but  had  after  she  stopped.  A 
horn,  it  is  saia  by  some  of  the  witnesses,  can- 
not be  heard,  at  the  farthest,  over  a  mile  and  a 
half;  and  if  so,  it  certainly  could  not  be  heard 
anything  like  that  distance,  if  at  all,  on  board 
a  steamboat  in  motion.  The  steamer,  as  we 
have  seen,  was  moving  at  a  rate  of  more  than 
a  mile  in  four  minutes;  and  taking  into  view 
the  size  of  the  Bay  State,  with  ier  powerful 
engines,  together  with  this  rate  of  speed,  it  is 
quite  apparent  that  if  a  horn  could  have  been 
heard  at  all,  it  could  not,  upon  any  reasonable 
conclusion,  in  time  to  have  materially  influ- 
enced the  result. 

W»  are  latitAed  the  decree  of  the  court  beUne 
it  right,  and  Mould  be  affirmed. 

S.C..  Abl>.  Adm.,2a6.  ,_ 

Cited-1  Brown,  268,  lOT:  2  Ben.,  STS,  876;  5  Ben., 
284,887;  I  Bawy.,  127. 
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Dbc.  Tkkm, 


ALBERT  H.  GUILD  akd  JOHN  F.  LIGHT- 
NER,  Partners  in  Trade  Under  the  Style  and 
Firm  of  Hbmbt  Hugos  &  Co.,  PUiintiffiin 
Error, 

JOSEPH  FRONTIN. 

(See  8.  C^U  How.,  135.) 

Where  trial  by  court,  upedal  wrdiet  or  agreed 
ttatement  necessary  to  a  review — 1/  verdict  or 
ttatement  imperfect,  venire  de  novo  awarded 
— no  error  appearing,  and  no  exceptions,  judg- 
ioent  affirmed. 

Where  trial  below  Is  by  tbe  court  without  jury, 
a  special  verdict  or  airreed  statement  of  facts  must 
be  put  on  reourd.in  order  to  a  review  in  this  court, 
of  tbe  Judgment  or  writ  of  error. 

If  such  verdict  do  not  And  all  the  issues,  or  the 
agreed  statement  be  incomplete,  this  court  may 
award  a  venire  de  nooo,  because  of  the  mistrial. 

But  havinir  Jurisdiction  of  the  cause,  and  no 
error  appearing'  on  the  face  of  the  record,  and  no 
bill  of  exceptions  on  any  question  of  law,  the  judg- 
ment must  be  afBrmed. 

Argued  Dee.  S8,  1856.      Decided  Jan.  8,  1856. 

IN   ERROR  to  the  District  Court  of  tlie 
United  States  for  tlie  Northern  District  of 
California. 
Mr.  n.  Blair  for  plaintiffs  in  error. 
Mr.  F.  B.  Catting;  for  defendant  in  error. 

Mr.  Justiee  Orier  delivered  the  opinion  of 
tbe  court: 

Tbe  record  and  proceedings  in  this  case  are 
in  conformitr  with  the  practice  of  the  state 
courts  of  California.  It  was  tried  without  the 
intervention  of  a  Jury;  and  the  testimoay,  to- 
)^tber  with  the  court,  filed  of  record.  But 
there  is  no  special  verdict;  or  agreed  statement 
of  facts,  on  which  the  judgment  was  rendered, 
nor  is  there  any  bill  of  exceptions,  sealed  by  the 
court,  to  their  decision  on  any  question  of  law. 
We  are,  in  fact,  called  up>on  to  review  tbe  case 
on  tbe  pleadings,  exhibits  and  testimony,  as  if  it 
were  a  bill  in  chancery.  Our  very  frequent  de- 
cisions on  this  subject  seem  not  to  have  come  to 
the  knowledge  of  the  bar  in  the  court  below. 
Parlies  may,  by  consent,  waive  tbe  trial  of  is- 
sues of  fact  by  a  jury,  and  submit  the  trial  of 
both  facts  and  law  to  the  court.  It  will  not  be 
a  mistrial.  But  if  they  wish  the  judgment  of 
the  court  to  be  reviewed  on  a  writ  of  error,  a 
special  verdict  or  agreed  statement  of  facts 
must  be  put  on  recoil.  Tbe  Issues  of  fact  must 
be  ascertained  and  made  certain,  before  a 
court  of  error  can  review  the  decision  of  an  in- 
ferior court.  If  the  verdict  do  not  find  all  tbe 
issues,  or  tbe  a^^reed  statement  in  tbe  nature  of 
a  special  verdict  be  imperfect  or  incomplete, 
this  court  may  order  a  venire  de  novo,  because 
of  the  mistrial,  as  in  the  case  of  Orahaim  v. 
Baynt,  at  this  term.  But  liaving  jurisdiction 
of  the  cause,  and  no  error  appearing  on  the 
face  of  the  record,  the  judgment  of  l£e  court 
below  must  be  affirmed. 

The  case  of  Prentice  v.  Zane,  8  How.,  470, 
is  directly  in  point  on  this  sublect. 


Cltcd~Sl  How..  88,226;!  Wall..  a04;  •  WaU.,428, 
431;  IZ  Wall.,  281;  1  Otto,  «U:  8  Dill.,  108; 
T  Olatcbf.,  67. 
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ALFRED  8  AVION  AC,  Plff.  in  Br., 
•    e. 
ABRAHAM  OARRISON. 
(See  8.  C.  18  How.,  188-187.) 

Neglect  to  turvey,  dte.,  out  lot  in  St.  Louie,  diet 
not  impair  title— qutstion*  whether  the  lot,  dke., 
teere  within  the  Act  of  I81i,  are  for  the  jury.  - 

Netrlect  to  procure  tbe  survey  and  location  of  an 
out  lot  in  8t.  Louis  under  the  Act  of  May  2S,  18M, 
did  not  operate  to  impair  or  forfeit  the  title  ac- 
quired underthe  Aotnf  June  IS,  1812. 

Whether  or  not  the  lot  and  the  inhabitation,  cul- 
tivation or  possession  thereof  oomps  within  the 
purview  of  the  Act  of  1812,  oonQrmlng  titles  to 
out  lots  in  St.  Louis,  are  questions  of  fact  for  the 
Jury. 

Argued  Dee.  gS  and  31.  1855.  Decided  Jan.  10, 

1856. 
TN  ERROR  to  the  Circuit  Coil  rt  of  tbe  United 
1  States  for  the  District  of  Missouri. 

Tbe  case  is  sufficiently  stated  in  the  opinion 
of  the  court. 

Mr.  S.  S.  Baxter,  for  plaintiff  la  error: 

The  Act  of  June  18,  1813.  for  the  seUlement 
of  land  claims  (2  Stat,  at  L.,  748)  makes  pw- 
prio  tigore  a  present  grant  of  all  the  claim  of 
the  Ignited  States  in  this  lot,  and  vested  a  full 
title  thereto  in  the  heirs  of  Simoneau. 

This  title  did  not  require  additional  confir- 
mation under  tbe  Act  of  May  86, 1824  (4  Stat,  at 
L.  08).  Nor  did  this  title  require  any  ooncw- 
sion,  survev,  or  written  permission  to  take  pos- 
session and  cultivate  these  lands  to  support  it. 

Ouitard  v.  Stoddard,  16  How.,  494;  Ghouieati 
V.  Eekhart,  3  How.,  844;  Maeh^  v.  Dillon,  4 
How.,  421;  />«  Boi*  v.  BrameU,  4  How.,  449; 
Slrolherv.  Luea*.  12  Pet.,  410:  Vaiteur  v.  Ben- 
ton, 1  Mo.,  296:  Trotter  v.  Pablie SehooU,  9  Mo. . 
69;  Page  v.  SehMel,  11  Mo.,  167;  Hairriton  t. 
Page,  16  Mo.,  182;  KiseeU  v.  PiOUe  SehooU.  16 
Mo.,  658;  Oamaehe  v.  Piquignot,  17  Mo.,  SlO; 
8.  C,  16  How.,  452. 

The  confirmation  of  1812  vested  tlie  lands  in 
Simoneau's  heirs  and  the  second  confirmation 
vested  nothing  in  Mackay  or  those  claiming 
under  him. 

Polk  V.  Wendea,  6  Wheat,  298:  Pattenon  v. 
Jenkt,  2  Pet,  283;  Danforthy.  Wear,  9  Wheat, 
878;  Bieard  v.  WOiiams,!  Wheat.,59;  Preston'e 
Heirs  v.  Bowmar,  6  Wheat.,  580. 

The  judgment  is  erroneous  because  tbe  ver- 
dict was  for  more  land  than  the  defendant  was 
in  possession  of. 

Bear  v.  Snyder,  11  Wend.,  692;  Holmes  ▼. 
See»y,  17  Wend..  75. 

Mr.  T.  Ewinf  for  defendant  in  error. 

Mr.  Justice  Nelaon  delivered  the  opinion  of 

tlie  court: 

This  is  a  writ  of  error  to  the  Circuit  Courtof 
tbe  United  States  for  the  District  of  Missouri. 
.  The  plaintiff  below.  Oarriaon,  brought  an 
action  of  ejectment  against  Savignac,  to  re- 
cover the  possession  of  a  lot  of  land  in  the  City 
of  St,  Louis,  claiming  title  derived  from  the 
confirmation  of  Mordecai  Bell's  Spanish  claim 
by  the  Act  of  Congress  of  1885. 

The  defendant  claimed  title  to  tbe  lot  under 
the  1st  section  of  the  Act  of  18tb  of  June,  1813. 
which  provided  "that  the  rights,  titles  and 
claims  to  town  or  village  lots,  out  k>U.  com- 
mon field  lots,  and  QOOAmons,  in,  adjoining  and 
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belongiDj;  to  the  several  towDS  or  villages 
(enumeraiing  several,  of  which  St.  Louis  was 
one),  which  lots  have  been  inhabited,  cultivated 
or  possessed  prior  to  the  20th  December,  1808, 
shall  be,  and  the  same  are  hereby  confirmed  to 
the  inhabitants  of  the  respective  towns  or  vil- 
lages, according  to  their  several  right  or  rights 
in  common  thereto." 

Evidence  was  given  oo  the  trial,  by  the  de- 
fendant, deducing  a  title  or  claim  to  the  lot  in 
question,  derived  from  Charles  Simoneau,  and 
also  evidence  tending  to  prove  that  the  lot  was 
an  out  lot  within  the  purview  of  the  Act  of 
1812,  and  that  Simoneau  was  in  possession  and 
cultivation  of  it  prior  to  the  20th  December, 
1803. 

After  the  testimony  closed,  the  court  in- 
structed the  Jury  that  "  there  was  do  evidence 
that  Simoneau  cultivated  any  out  lot  or  com- 
mon field  lot ;  nor  that  any  one  existed  at  the 
place  where  the  cultivation  was;  nor  had  the 
Act  of  ltjl2  application  to  this  land,  so  far  as 
Simoneau  or  those  claiming  under  him  are  con- 
cerned. And  further,  that  if  there  had  existed 
an  out  lot  JOT  common  field  lot,  undefined  by 
boundaries,  which  was  claimed  on  the  ground 
of  inhabitation,  cultivation  or  possession,  then 
the  Act  of  the  26th  May,  1821,  required  that 
the  fact  of  inhabitation,  cultivation  or  posses- 
sion, and  the  boundaries  and  extent  of  such 
claim,  should  be  proved  before  the  Recorder  of 
Land  Titles,  to  enable  the  Surveyor Oeneral  to 
distinguish  the  private  from  the  vacant  lots. 
And  no  steps  having  been  taken  under  the  Act 
of  1824,  nor  any  authoritative  location  or  survey 
of  the  land,  at  any  time,  either  under  the  Span- 
ish government  or  the  government  of  the 
United  States,  the  evidence  given  in  this  case 
will  not  enable  the  defendant  to  resist  a  recov- 
ery by  the  plaintiff." 

The  case  of  Ouitard  et  al.  v.  Stoddard,  16 
How. ,  494,  decided  since  this  case  was  tried 
at  the  circuit,  disposes  of  both  branches  of  the 
instructions  to  which  we  have  referred,  holding 
that  whether  or  not  the  lot,  and  the  inhabita- 
tion, cultivation  or  possession  thereof  came 
within  the  purview  of  the  Act  of  1812,  were 
questions  of  fact  for  the  Jury;  and  that  the 
neglect  to  procure  the  survey  and  location, 
under  the  Act  of  1824,  did  not  operate  to  im- 
pair or  forfeit  the  title  acquired  under  that  of 
1812. 

As  the  judgment  of  the  court  below  must  be 
reversed  for  errors  in  the  instructions  referred 
to,  it  is  unimportant  to  take  notice  of  any  other 
questions  raised  on  the  trial  or  in  the  argu- 
ment 

Judgment  reverted,  and  venire  de  novo  to  itsue. 

Clted-lO  Wall.,  U6. 


THE  UNITED  STATES,  AppeUante. . 

e. 

PEARSON  B.  READING. 

(See  S.  C,  18  How.,  I-IO.) 

Jfejeican  gratU  in  CatAfomia — omission  to  com- 
ply  aith  condition*  in  grant,  doe*  not  nece*sar- 
tiy  destroy  ■  title — w?uit  are  excuse*  for  such 
omission— duty  of  ifexican  Ootemor — grants 
to  foreigners — recital*  in  grant  and  record, 
evidenee — effect  of  grantee's  abandonment  of 
Mexican  aUegianee. 

8«e  1(5  How. 


That  arrantee  bad  n6t  complied  with  the  oondt- 
tlon  to  DuUd  upon  the  land,  and  to  have  it  Inhab- 
ited, within  one  year,  and  bad  omitted  to  obtain 
a  judicial  possession  and  survey,  are  obarares  of 
neKll^eooe,  to  be  determined  by  the  proof  lo  each 
case. 

That  the  bouse  put  upon  It  was  burnt,  and  crraot- 
ees  driven  from  possession  by  the  Indians,  and 
irrantee  compelled  to  l>e  alisent  on  military  duty, 
disprove  the  objection  lo  regard  to  occupation  and 
cultivation. 

That  the  only  offloer  authorized  to  crlve  judicial 
possession  and  permit  a  survey, was  al>sent  on  mil- 
itary expedition  against  the  Indians,  and  could 
not  perform  such  duties,  although  petitioned  to  do 
BO,  answers  the  objections  on  these  points. 

These,  however,  are  minor  objections  against  the 
conflrmatlon  of  the  grant,  and  not  eesential  to  the 
decision  of  the  case. 

The  grantee's  title  would  not  have  tieen  lost,  be- 
cause the  conditions  annexed  to  the  grant  bad  not 
been  fulfilled,  unless  It  is  shown  that  there  had 
tieen, on  hb  part,  such  unreasonable  delay  or  want 
of  effort  to  fulfill  those  conditions  as  would  amount 
to  an  intention  to  "  abandon  his  claim,"  before  the 
HexlcHU  power  bad  ceased  to  exist,  and  that  he 
was  now  endeavoring  to  resume  it  from  Its  ad* 
vanced  value  under  the  United  States.  Fremont's 
case,  17  How.,  seo. 

A  right  and  title  passed  by  the  Oovemor's  grant, 
but  Its  dlflnitive  validity  was  suspended  for  the  ap- 
proval of  the  Assembly,  and  so  continued  suspend- 
ed, until  such  appmlmtion  had  t>een  given,  when 
the  title  became  definitive. 

Out  If  that  approval  was  refused.  It  did  not 
take  away,  nor  In  any  way  qualify  the  grant- 
ees title,  but  only  kept  its  final  validity  in  suspense, 
until  the  grant  had  been  rejected  by  the  supreme 
government  of  the  Republic. 

It  was  the  Governor  s  duty,  after  its  rejection  by 
the  Assembly,  to  forward  the  documents  of  title  to 
the  supreme  government  for  Its  decision. 

It  was  also  the  duty  of  the  &>vernor,  and  not 
that  of  the  grantee,  to  forward  grants  of  land  given 
by  him  to  tbe  Departmental  Assembly. 

If  the  Oovemor  tailed  to  transmit  tbe  documents, 
from  any  cause  whatever,  tbe  grantee's  title  con- 
tinued to  be  what  it  was  when  the  grant  was  given, 
and  is  sutBclent,  after  the  territory  bad  tieen  trans- 
ferred to  the  ITnitcd  States,  for  confirmation  under 
its  statute. 

Foreigners  were  included  with  those  to  whom 
tbeOuvemors  of  tbe  Mexican  territories  plight 
make  grants  of  land  for  the  purpose  of  cultivat- 
ing and  inhabiting  them. 

The  recital  in  the  grant  of  the  grantee's  Mexican 
naturalization,  and  the  admission  by  tbe  record  of 
the  regularity  and  genuineness  of  the  document- 
ary title,  are  conclusive,  and  preclude  all  other  in- 
quiries at>out  it. 

The  fact  that  the  grantee  joined  the  forces  of 
the  United  States  lo  the  war  with  Mexico,  is  insuf- 
ficient to  raise  a  presumption  that  he  meant  to 
atmndon  his  claim. 

The  Mexican  government  having,  by  its  conduct, 
Indicated  Its  wishes,  and  design  to  drive  tbe  natu- 
ralized immigrants  from  the  United  States  from 
their  homes  and  from  its  territory,  and  giving  them 
no  protection,  the  grantee's  conduct  in  Joining 
the  American  forces  Is  blameless  of  treachery  to 
Mexico. 

If  irrantee  had  voluntarily  and  without  excuse 
abandoned  bis  Mexican  allegiance  for  that  of  hla 
nativity,  the  United  States,  toe  latter  government 
could  not  urge  it  as  a  cause  for  the  forfeiture  of 
his  title  to  landaoqulred  from  Mexican  laws. 

By  the  law  of  war  either  party  who  receives 
among  bis  troops  one  who  has  quit  the  other,  by 
honor  and  the  usage  of  nations,  gives  him  protec- 
tion personally,  and  security  for  all  that  he  has. 

(Mr.'  Justice  Catron  and  Mr.^  Justice  Dahibl 
did  not  concur  in  some  of  the  above  propositions.) 


'Argued  Dee.  4  andB,  1856. 
18S6. 


Decided  Jan.  11, 


APPEAL  from  the  District  Court  of    the 
United  States  for  the  Northern  District  of 
California. 

On  the  4th  of  Dec.,  1844,  Governor  Michel- 
toreana  issued  a  grant  to  Pearson  B.  Reading,  a 
Mexican  by  naturalization,  for  the  land  known 
as  Buena  Ventura,  subject  to  the  approval  of 
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the  Departmental  Asseml^Iy;  and  sublect  also 
to  the  following  conditions  contained  in  the 
grant:  that  within  the  year  he  should  build  a 
house  and  it  should  be  inhabited:  that  be  should 
solicit  from  the  proper  magistrate  the  judicial 
possession  by  whom  the  boundaries  should  be 
marked  out ;  that  the  judge  who  should  give 
possession  should  cause  it  to  be  measured  ac- 
conling  to  the  ordinance:  and  that  the  overplus 
should  remain  to  the  nation  for  convenient  uses; 
that  he  should  not  convey  in  entail  or  mort- 
main :  that  if  he  should  contravene  the  condi- 
tions, he  should  lose  his  right  to  the  land,  and 
it  should  be  denounced  by  anv  other  person. 

On  Feb.  9,  1852,  the  appellee  presented  his 
claim  to  the  Board  of  Commissioners  for  the 
raneho  called  Buerfa  Ventura,  On  Dec.  18, 
1853,  the  Commissioners  confirm^  the  grant 
to  the  extent  of  a  quantity  of  six  square  leagues. 
The  United  SUies  appealed.  The  District 
Court  affirmed  the  decision  of  the  Board  of 
Commissioners,  from  which  decree  this  appeal 
is  taken.  The  case  is  further  stated  in  the 
opinion  of  the  court. 

Mr.  C.  Cnshlng,  Atty-Gen.,  for  appellants : 

1.  Reading,  not  being  a  Mexican  citizen, 
could  not  take  and  hold  a  ^rant  of  land  in  a 
Mexican  territory.  He  describes  himself  in  his 
petition  as  "  a  native  of  the  United  States,"  and 
a  resident  in  Mexico  since  1842.  The  onus  of 
proving  lawful  naturalization  rests  with  him. 

2.  AS  an  alien,  he  was  not  entitled  to  take 
and  hold  lands  in  California  which  was  a  front- 
ier territory.    Decree  of  March  11,  1842. 

3.  The  grant  was  not  approved  by  the  De- 
partmental Assembly.  Without  the  approba- 
tion of  the  Assembly,  there  was  no  grant  pass- 
ing any  title. 

4.  Reading  would  have  no  claim  in  law  or  in 
equity  on  Mexico,  to  complete  and  confirm  his 
incipient  title,  if  she  had  not  transferred  Cali- 
fornia to  the  United  States  by  the  Treaty. 

5.  Readingabandoned  whatever  claim  be  had 
before  the  final  conquest  by  the  United  States. 

As  to  the  first  of  these,  the  obtaining  the  ap- 
proval of  the  Departmental  Assembly,  the 
grantee  had  no  part  to  perform  in  that  behalf. 
The  grantee  could  not  be  deprived  of  his  vested 
interest  by  the  neglect  of  the  Governor  to  re- 
port the  necessary  documents  to  the  Depart- 
mental Assembly,  according  to  the  regulations 
of  1828. 

Taylor  v.  Brown,  6  Cr.,  242;  LytU  v.  Arkan- 
ta»,  9  How..  838. 

As  to  the  other  condition,  the  judicial  men- 
suration, the  grantee  performed  his  part — that 
of  applying  to  the  proper  magistrate. 

The  United  States  have  not  claimed,  nor  at- 
tempted to  exert,  the  power  to  annul  Mexican 
grants  for  Don  performance  of  conditions  sub- 
sequent. 

9  Stat,  at  L.,  688,  ch.  41,  sec.  11. 

Independent  of  the  express  guaraatv  of  the 
Treaty,  the  law  of  nations  would  afford  protec- 
tion for  the  property  of  those  who  inhabited 
the  conquered  and  ceded  territory. 

U.  8.  v.  Pereheman.  7  Pet.,  86;  XOeheUir. 
U.  S.,  9  Pet.,  734;  SouUtrd  v.  0.  8.,  4  Pet., 
511 ;  Strother  y.  Lueai,  13  Pet.,  485;  including 
incomplete  titles,  grants,  concessions  and  or- 
ders of  survey. 

Cases  above  cited  and  Chouteau  v.  U.  8.,9 
Pet.,  145;  Delatmo  v.  U.  8.,  0  Pet.,  188. 
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The  evidence  showed  a  compliance  with,  as 
far  as  possible,  the  condition  of  the  grant. 

On  the  question  of  abandonment,  Mr.  Ou»h- 
ing  cited  the  following  authorities: 

PhilUp*  V.  Shaffer,  5  8.  &  R.  215;  BUUn« 
v.  Crawford,  1  Yeates,  287:  8mith  v.  Brown.  1 
Yeates,  513:  Fither  y.  Lariek,  3  6.  &  R.,  819; 
Watmn  v.  Oildatf,  11  8.  &  R.,  887;  Jones  on 
Land  Office  Titles,  175-182;  JSoOtnuin  v.  PtOUt. 

I  Texas,  673;  Horton  v.  Brown.  2  Texas,  78; 
TaU>  V.  lanv>,  10  Texas,  168:  iZuwr*  v.  FooU, 

II  Texas,  662. 

A  claim  once  abandoned  cannot  of  right  be 
resumed. 

Pennoek  v.  Dialogue,  2  Pet.,  1:  Shaw  y. 
Cooper,  7  Pet.,  292;  MeClurg  v.  Kingdand,  1 
How..  202. 

Met*r».  Bibb,  Howard.  Walker  and 
Lawrence,  for  the  appellee: 

By  the  grant  of  the  Governor,  an  estate  in  fee 
vested  immediately  in  the  grantee  {Fremunt  y. 
U.  8.,\7  How.,  558),  sublect  to  be  defeated  by 
non-performance  of  condition.  Of  the  condi- 
tion annexed,  two  only  heed  be  noticed,  as 
there  is  no  pretense  that  the  others  were  unful- 
filled. 

U.  S.  v.Arredondo.d'PAt.,  691;  18  Pat,  188; 
U.  8.  y.  &MoW,  10  Pat.,  823. 

Mr.  Jiutiee  Wayne  delivered  the  opinion  of 
thecouit: 

We  find  in  the  record  of  this  appeal,  that 
Reading,  the  appellee,  was  an  immigrant  frona 
the  United  States,  in  the  then  Mexican  territo- 
ry of  California,  in  the  year  1842,  and  that  he 
afterwards  became  a  citizen  of  the  Mexican 
Republic.  After  residing  there  for  two  years, 
he  petitioned  the  Governor,  Micheltoreana. 
for  a  grant  of  land  called  Buena  Ventura,  situ- 
ated on  the  bank  of  the  River  Sacramento, 
bounded  on  the  north  by  vacant  lands;  on  the 
east  by  the  River  Sacramento,  and  on  the  south 
and  west  by  vacant  lands,  according  to  a  plat 
annexed  to  his  petition.  The  Governor  referred 
the  petition  to  the  Secretary  of  State  for  infor- 
mation concerning  it.  The  Secretary,  in  re- 
ply, says  the  petitioner  was  a  proper  person 
for  the  Governor's  favor,  and  upon  the  official 
certificate  of  Jno.  A  Sutter  (who  was  military 
commandant  of  the  northern  frontier  of  Cali- 
fornia, and  charged  with  civil  jurisdiction  also), 
he  declares  that  the  land  asked  for  was  vacant 
and  could  be  granted.  The  Governor  directed 
the  title  to  be  issued,  and  it  was  prepared  for 
his  signature. 

It  IS  as  follows: 

"  Citizen  Micheltoreana,  General  of  Brigade 
of  the  Mexican  Army,  Adjutant-General  of 
the  Staff  of  the  same.  Governor.  Commandant- 
General,  and  Inspector  of  the  Department  of 
the  Californias. 

Whereas.  Don  Pearson  B.  Reading — a 
Mexican  by  naturaiiuUion — has  made  applica- 
tion, for  bis  personal  benefit,  for  the  land  known 
bv  the  name  of  Buena  Ventura,  on  the  margin 
of  the  River  Sacramento,  from  the  creek  called 
Lodo  (Lodoao,  Muddy),  which  Is  on  the  north 
as  far  as  the  Island  de  Sangre,  with  six  souare 
leagues  in  extent;  and  the  proper  proceedings 
and  Investigations  having  been  previously  com- 

f>lied  with,  according  to  the  provisions  of  the 
sws  and  regulations  concerning  the  matter,  by 
virtue  of  the  authority  vested  in  me,  in  the 
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I  of  the  Mexican  nation,  I  liave  granted  to 
liim  aaid  land,  subject  to  the  approval  of  die 
most  excellent  Departmental  Assembly." 

There  are  also  conditions  annexed  to  the 
grant,  which  may  be  seen  in  the  reporter's 
statement  of  the  case.  The  grant  was  signed 
by  the  Governor,  and  countersigned  by  the 
Secretary  of  State,  on  the  4th  December,  1844, 
and  entered  into  the  archives  of  the  Territory 
on  the  same  day,  with  an  order  from  the  Gov- 
ernor that  the  title,  being  held  as  valid,  should 
be  delivered  to  the  interested  party  for  his  se- 
curity and  other  purposes. 

The  power  of  the  Governor  to  malce  such  a 
grant  of  land  is  admitted.  The  regularity  and 
genuineness  of  the  entire  proceeding,  and  its 
entry  into  the  archives  of  the  Territory,  are  not 
disputed ;  but  Reading's  right  to  a  confirmation 
of  it  is  denied,  upon  several  grounds.  Each 
objection  shall  have  due  consideration,  not  be- 
caiiae  all  of  them  require  it,  but  to  prevent  the 
same  points  from  being  urged  again  in  cases  of 
a  like  itind. 

It  is  said  the  grant  was  provisional  only, 
having  been  made  subject  to  the  approval  of 
the  Department  Assembl v ;  and  as  that  had  not 
been  given,  that  it  passed  no  such  interest  in 
the  land  to  Reading  as  entitled  him  to  a  con- 
firmation of  the  grant.  Other  objections  were 
nrged  against  the  confirmation  of  ft,  arising  out 
of  the  national  status  of  Readine  when  he  re- 
ceived the  grant,  and  also  out  of  the  fact,  that, 
in  the  war  between  Mexico  and  the  United 
States,  he  left  the  standard  of  the  former,  and 
Joined  the  American  forces  which  invaded 
California.  And  it  was  said,  as  it  had  been  in 
Frimont'$  case,  that  he  lost  whatever  right  he 
bad  to  the  land,  and  subjected  it  to  be  denounced 
by  any  other  person,  because  he  had  not 
complied  with  the  condition  to  build  a  house 
upon  it,  and  to  have  it  inhabited,  within  a  year 
from  the  date  of  the  grant,  and  because  he  had 
omitted  to  obtain  a  Judicial  possession  and 
measurement,  or  survey  of  it.  The  last  two 
objections  are  charges  of  negligence,  which 
must  be  determined  by  the  proofs  in  the  cause. 
In  our  opinion,  they  do  not  show  either  negli- 
gence or  omission  in  the  particulars  mentioned. 
The  witness  Hensley  says  it  was  upon  his  sug- 
gestion that  Reading  applied  for  the  land.  He 
knew  the  locality  of  it,  from  having  been  there. 
After  stating  that  he  had  seen  a  paper  purport- 
ing to  be  a  grant  of  the  land,  dated  in  Decem- 
ber, 1844,  he  says  that  Reading  visited  it  in 
August,  1845,  and  that  they  were  ten  days  to- 
gether upon  the  land,  lookine  for  suitable  lo- 
cations for  fields  and  building  sites.  That 
Reading  then  put  upon  it  a  Frenchman  named 
Julian,  to  build  a  house  for  him  and  to  keep 
possession  of  it;  that  at  that  time  Reading 
placed  upon  the  land  horses  and  cattle.  That 
the  house  was  built.  It  was  afterwards  burnt 
t^  the  Indians,  ^nd  Julian  was  killed  by  them. 
Ford,  another  witness,  who  went  to  that  part 
of  the  country  in  March,  1846,  as  one  of  a 
military  company  to  quell  an  outbreak  of  the 
Indians,  confirms  Hensley's  statement  in  respect 
to  Julian's  possession  of  the  land  for  Reading, 
but  says  that  he  had  been  force<l  by  the  Indians 
to  abandon  the  house  he  had  built ;  and  that  the 
horses  which  had  been  put  upon  the  land,  or 
others  belonging  to  Reading,  had  been  driven 
from  it  by  Julian,  as  it  was  impossible  to 
See  18  How. 


keep  them  there  on  account  of  the  hostilities  of 
the  Indians.  And  Sutter  accounts  very  satis- 
factorily for  Reading's  absence  from  the  land 
during  the  years  1845  and  1846.  in  his  reply 
to  the  question,  if  it  would  have  been  safe  for 
Reading  to  have  resided  personally  on  his 
ranche  during  the  revolution  and  hostilities  of 
those  years,  when  he  says  Major  Reading  had 
hardly  time  to  do  so,  as  he  was  nearly  all  the 
time  required  by  me  to  do  service.  Sutter  bad 
said  before,  in  his  answer  to  another  question, 
that  he  had  been,  in  the  years  1844,  1845  and 
1846.  militanr  commandant  of  the  northern 
frontier  of  California,  and  was  also  charged 
with  the  civil  Jurisdiction  in  all  that  region  of 
country;  and  as  such,'  that  be  had  official  pow- 
er to  order  Reading  upon  militarv  duty,  and 
that  he  liad  done  so.  It  appears  also  from  his 
testimony,  that  be  kept  Reading  so  employed 
in  the  service  of  Mexico,  with  the  exception  of 
short  intervals,  from  the  early  part  of  the  spring 
of  1845  into  a  part  of  the  year  1846,  until  CoL 
Fremont  invaded  Upper  California;  when, 
shortly  afterwards,  Reading  joined  him.  The 
facts  of  the  case,  in  respect  to  the  occupation 
and  cultivation  of  the  land  by  Reading's  agent, 
disprove  the  objection.  Such  an  agency  for 
building  a  bouse,  and  having  it  inhabited  by 
the  M^ent,  was  as  good  a  compliance  with  the 
condition  requiring  that  to  l)e  done,  as  if  it  had 
been  done  personally  by  Reading.  The  objec- 
tion that  he  had  disregarded  the  condition  of 
the  grant,  in  not  having  obtained  judicial  pos- 
sessfon  and  a.  survey  of  the  land,  is  answered 
by  the  declaration  of  Sutter,  the  only  person 
officially  authorized  to  give  it,  and  without 
whose  permission  no  survey  could  have  been 
made.  He  says  that  Reading  applied  to  Mm 
in  the  spring  of  the  year  1846,  to  be  put  in  Ju- 
dicial possession  of  the  land,  but  that  he  had 
not  complied,  because  his  military  engagements 
in  the  field  against  the  Indians,  just  before  and 
following  the  application,  had  disabled  him 
from  doing  so;  and  that  the  revolution  which 
followed  Col.  Fremont's  coming,  was  his  reason 
for  not  having  given  to  Reading  judicial  p>os- 
session,  according  to  the  prayer  of  his  petition 
for  that  purpose. 

We  have  noticed  these  minor  objections 
against  the  confirmation  of  this  grant,  that  the 
real  merits  of  the  transaction  might  be  known, 
and  not  because  it  was  essential  to  the  decision 
of  the  case.  For,  even  if  the  proofs  in  the  case, 
in  respect  to  the  grantee's  occupancy  of  the 
land,  had  been  otherwise  than  they  have  been 
shown  to  have  been,  his  title  to  it  would  not 
have  been  lost  because  the  conditions  annexed 
to  the  grant  had  not  been  fulfilled;  unless  it 
could  he  shown  that  there  had  been  on  his  part 
such  unreasonable  delay  or  want  of  effort  to  ful- 
fill those  conditions  as  would  amount  to  an  in- 
tention "to  abandon  his  claim"  before  the 
Mexican  power  had  ceased  to  exist,  and  that  he 
was  now  endeavoring  to  resume  it,  from  its  en- 
hanced value  under  the  government  of  the 
United  States.  This  court,  considering  in  Fre- 
mont's case,  17  How.,  660,  the  same  objections 
which  are  now  under  ourtonsideralion  in  this, 
uses  the  following  language:  "Regarding  the 
grant  to  Alvarado,  therefore,  as  having  given 
him  a  vested  interest  in  the  quantity  of  land 
therein  specified,  we  proceed  to  inquire  wheth- 
er there  was  any  breach  of  the  conditions  an- 
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nezed  to  it,  during  the  continuance  of  the  Mex- 
ican authorities,  which  forfeited  his  rijtht.  and 
revefcted  the  title  in  the  gOTemment.  The  main 
objection  on  this  ground  is  the  omission  to  talce 
possession,  to  have  the  land  surveyed,  and  to 
'  build  a  house  on  it  within  the  time  limited  in 
the  conditions.  It  is  a  sufficient  answer  to  this 
objection  to  say,  that  negligence  in  respect  to 
these  conditions  and  others  annexed  to  the  grant, 
does  not,  of  itself,  always  forfeit  the  right  of 
the  grantee." 

"It  subjects  the  land  to  be  denounced  by  an- 
other, but  the  conditions  do  not  declare  the  land 
forfeited  to  the  state  upon  the  failure  of  the 
grantee  to  perform  them.  The  chief  objects  of 
these  grants  was  to  colQnize  and  settle  the  va- 
cant iaods.  The  granu  were  usually  made  for 
the  purpose,  without  any  other  consideration 
and  without  any  claim  of  the  grantee  on  the 
bounty  or  justice  of  the  government.  But  the 
public  had  no  interest  in  forfeiting  them,  even 
in  these  cases,  unless  some  other  persons  desired 
and  was  ready  to  occupy  them,  and  thus  carry 
out  the  policy  of  extending  its  settlements. 
They  seem  to  have  been  intended  to  stimulate 
the  grantee  to  prompt  action  in  settling  and 
colonizing  the  land,  b^  malcing  it  open  to  ap- 
propriation by  others  m  case  of  his  failure  to 
perform  them.  But,  as  between  him  and  the 
government,  there  is  nothing  in  the  language 
of  the  conditions,  taking  them  altogether,  nor 
in  their  evident  object  and  policy,  which  would 
justify  the  court  in  declaring  the  land  forfeited 
to  the  government,  where  no  other  person 
sought  to  appropriate  them,  and  their  perfbrm- 
ance  had  not  been  unreasonably  delayed.  Nor 
do  we  find  anything  in  the  practice  and  usages 
of  the  Mexican  tribunalR,  as  far  as  we  can  as- 
certain, that  would  lead  to  a  contrary  conclu- 
sion. 

It  was  also  urged  that  no  title  passed  by  the 
grant,  as  it  had  not  received  the  approval  of 
the  Departmental  Assembly.  Our  examination 
of  the  Decrees  of  the  18th  August,  1824,  and  of 
the  2l8t  of  November,  1828.  leads  us  to  a  dif- 
ferent result.  A  right  and  title  passed  by  the 
Governor's  grant,  but  its  definitive  validity  was 
suspended,  for  the  approval  of  the  Assembly: 
ana  so  it  continued  to  be  suspended  until  its 
approbation  bad  been  given,  when  the  title 
became  definitive.  But  if  that  was  refused, 
it  did  not  take  away,  nor  in  any  way  qualify, 
the  grantee's  title,  but  only  kept  its  nnal  valid- 
ity in  suspense  until  the  grant  had  been  re- 
jected by  the  supreme  government  of  the  re- 
public; it  being  the  duty  of  the  Governor,  after 
lis  rejection  by  the  Assembly,  to  forward  the 
documents  of  title  to  the  supreme  government 
for  Its  decision. 

Further,  we  must  infer  from  the  same  De- 
crees, and  particularly  from  the  6th  article  of 
that  of  the21st  November,  ltt28,  that  it  was  the 
duty  of  the  Gk>vemor,  and  not  that  of  the 
grantee,  to  forward  grants  of  land  given  by 
him  to  the  Departmental  Assemblv.  The  lat- 
ter might  very  well,  after  that  had  been  done 
by  the  Governor,  solicit  the  approval  of  the 
Assembly,  personallv  or  by  an  agent,  by  all 
those  consiaeraiions  which  had  gained  him  the 
Governor's  favor.  But  if  the  Governor  failed 
to  transmit  the  documents,  from  any  cause 
whatever,  the  grantee's  title  continued  to  be 
just  what  it  was  when  the  grant  was  given. 
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Nor  could  any  neglect  or  refusal  of  the  Gov- 
ernor to  transmit  his  grantee's  documents  of 
title  to  the  Assembly  take  from  him  his  right 
in  the  land,  if  the  grant  had  been  made  with  a 
due  regard  to  what  the  Decree  of  the  18th 
Angust,  1824,  required,  and  in  conformity 
with  the  cautionary  regulations  of  that  of  the 
21st  November,  1828.  In  other  words,  from 
our  reading  of  those  decrees,  the  Governor 
could  not  either  directly  recall  a  grant  made  by 
him,  or  indirectly  nullify  it  when  it  had  been 
conferred  conformably  with  them.  Those  de- 
crees pre8cril>e  a  course  of  action  for  such  grants, 
and  impose  upon  the  Governor  the  execution  of 
it.  Wlien  thus  the  archives  of  the  Territory  of 
the  Califomias  do  not  show  that  the  Governor's 
grants  of  land  had  been  sent  to  the  Depart- 
mental Assembly;  or  that,  having  been  sent, 
they  had  been  rejected,  and  that  after  such  re- 
jection they  had  not  been  sent,  by  the  Governor 
making  the  grants,  to  the  supreme  executive 
government  tor  a  final  decision — the  titles  of 
tne  grantees  are  just  what  they  were  in  their  be- 
ginnings, and  are  sufficient,  now  that  the  terri- 
tory has  been  transferred  to  the  United  States, 
for  confirmation  under  its  Statute  of  the  8d 
March,  18S1.  Such  grants,  so  circumstanced, 
are  equitable  titles,  protected  by  the  Treaty  of 
Guadaloupe  Hidalgo,  and  by  the  laws  and 
usages  of  nations  concerning  the  rights  of  prop- 
erly, real  and  personal,  of  the  inhabitants  of  a 
ceded  or  conquered  country.  And  we  may 
add,  they  are  protected  by  the  usages  of  Mexico 
in  respect  to  such  grants,  the  archives  of  Cali- 
fornia showing  that  a  very  large  portion  of  the 
land  in  the  occupation  of  its  inhabitants  was 
held  by  titles  wanting  the  approval  of  the  De- 
partmental Assembly.  And  we  entirely  con- 
cur with  Mr.  Commissioner  Hall,  in  the  opinion 
given  by  him  in  the  case,  that  the  want  of  such 
approval  in  so  many  instances,  as  are  shown  by 
the  archives  of  the  Territory,  was  owing  to  the 
fact  that  the  political  affairs  of  the  Territory- 
had  been  in  confusion  for  several  years  preced- 
ing its  cession  to' the  United  States.  Tbat  the 
Assembly  bad  seldom  been  called  together,  and 
when  assembled  its  sessions  had  been  brief,  and 
occupied  with  the  consideration  of  pressing 
matters  of  a  public  character;  and  that  the  gov- 
ernors making  grants  had  very  much  neglected 
to  present  tbem  to  the  Assembly  for  approvaL 
We  are  of  the  opinion  that  Reading's  nght  to 
a  confirmation  of  his  grant  cannot  be  refused 
on  account  of  its  not  having  had  the  approval 
of  the  Departmental  Assembly. 

We  will  now  dispose  of  the  objections  to  a 
confirmation  of  this  grant,  connected  with 
Reading's  national  itatut  when  he  received  his 
documentary  title,  and  with  his  having  subse- 
quently joined  the  forces  of  the  Unit^  States 
in  the  war  with  Mexico.  It  is  said  he  was  not 
a  naturalized  citizen  of  the  Mexican  Republic 
when  the  grant  was  conferred,  and  tbat  if  he 
was,  his  title  was  forfeited  to  Mexico,  for  hav- 
ing fought  against  her;  and  if  not  forfeited, 
that  his  course  in  that  particular  should  be 
taken  as  full  proof  of  his  intention  to  abandon 
all  right  and  title  to  the  land. 

The  case,  as  it  is  made  in  the  record,  does 
not  require  from  us  a  particular  consideration 
of  the  circumstances  under  which  foreigners 
might  receive  and  retain  grants  of  land,  by  the 
Decrees  of  1824  and  1828.    It  is  enough  to  say. 
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that  the  Mexican  Republic,  from  the  time  of  its 
•mancipation  from  Spain,  always  dealt  most 
liberally  with  f<^reigner8  in  its  anxiety  to  colo 
nize  its  vacant  lancu.  It  invited  them  to  settle 
upon  her  territory;  by  promises  of  protection 
of  them  and  their  property.  And,  by  the  first 
Article  of  the  Decree  of  1828,  for  colonizing 
b«r  vacant  lands,  foreigners  were  included  with 
those  to  whom  the  governors  of  the  territories 
might  make  grants  of  land  for  the  purpose  of 
cultivating  and  inhabiting  them. 

But  the  fact  of  Reading's  Mexican  naturali- 
zation is  npt  an  open  queotion  in  this  case.  The 
record  admits  of  the  regularity  and  genuine- 
ness of  his  documentary  title  for  the  land.  The 
admission  is  as  good  for  all  of  the  necessary 
recitals  in  them,  as  it  is  for  the  main  purpose 
for  which  they  were  inserted  in  those  docnments. 
That  was  a  grant  of  land.  The  recitals  are 
tboae  "requisite conditions,"  stated  in  the  sec- 
ond and  third  paragraphs  of  the  Decree  of  Xo 
▼ember  21,  1828;  concerning  which,  the  Oot- 
emor  is  enjoined  to  seek  for  information,  which, 
when  affirmatively  ascertained,  make  the  foun- 
dation for  the  Qovernor's  exercise  of  his  power 
to  grant  vacant  lands. 

In  his  petition  for  a  grant,  Reading  says  he 
b  a  native  of  the  United  States,  and  had  resided 
in  the  country  since  the  year  1842. '  The  Gov- 
ernor states  him  to  be  a  Mexican  by  naturaliza- 
tion, in  the  grant,  and  "  that  as  the  proper 
proceedings  and  investigations  had  been  previ- 
oasly  complied  with,  according  to  the  provis- 
ions and  laws  and  regulations  concerning  the 
matter,"  he,  in  virtue  of  the  authoritv  vested 
in  him,  grants  to  the  petitioner  the  land  known 
as  the  Buena  Ventura,  on  the  margin  of  the 
River  Sacramento,  from  the  creek  called  Lodo 
iLodoto,  Muddy),  which  is  on  the  north  as  far 
as  the  Island  de  Sangre.with  six  square  leagues 
in  extent,  subject  to  the  approval  of  the  De- 
partmental Assembly,  and  on  the  conditions 
annexed  to  the  grant.  Now,  this  is  not  merelv 
tbe  language  of  clerical  formality,  though  it 
might  be  tire  same  from  usage  in  like  cases,  but 
it  is  a  declaration  of  the  Governor's  official  and 
judicial  conscience ;  that  his  power  to  make  the 
grant  has  been  used  in  a  fit  case,  for  the  ap- 
proval of  it  by  the  Departmental  Assembly, 
or  for  the  decision  of  the  supreme  executive 
government,  in  case  the  action  of  the  Assembly 
uiould  make  it  necessary  for  him  to  carry  it 
there  for  its  decision. 

We  consider  it  conclusive  of  the  fact  of  the 
petitioner's  Mexican  naturalization,  precluding 
all  other  inquiries  about  it,  in  our  consideration 
of  this  case,  by  the  record. 

The  last  objection  was,  that  Major  Reading 
having  Joined  the  forces  of  tbe  United  States  in 
the  war  with  Mexico,  had  forfeited  his  right  to 
the  approval  of  his  grant  by  the  authorities  of 
Mexico,  which  tbe  United  States  might  take 
advantage  of  to  defeat  his  claim;  and  if  not  so, 
that  the  fact  itself  raised  a  strong  presumption 
tliat  he  meant  to  abandon  it.  As  to  the  last, 
there  is  nothing  in  the  record  from  which  such 
an  intention  can  be  inferred,  and  the  fact  itself 
is  insufficient  for  such  a  purpose.  There  is 
much  to  show  the  reverse.  It  the  circumstances 
and  condition  of  the  country  are  considered, 
when  Reading  Joined  Fremont.  There  bad 
been  in  the  year  1845  a  successful  revolution 
in  California,  by  which  Torena,  the  Governor, 
See  Is  How. 


had  been  deposed ;  his  powers  had  been  assumed 
by  Colonel  Don  Jose  Castro,  without  any  au- 
thority from  the  supreme  executive  government 
of  Mexico.  It  was  followed  by  Indian  out- 
breaks, with  marked  hostility  to  the  foreign- 
ers who  had  settled  in  California,  and  more  so  > 
against  those  from  the  United  States  than  to 
any  other  class.  If  they  were  not  instigated, 
they  certainly  were  not  discouraged  by  the 
existing  government.  Its  conduct  indicated 
its  wishes,  if  not  a  fixed  design,  to  drive  the 
naturalized  Immigrants  from  the  United  States 
from  their  homes  and  from  the  Territory.  In 
such  a  state  of  things,  Col.  Fremont  carried 
the  war  into  California.  Neither  the  supreme 
government,  nor  the  territorial,  gave  protection 
to  its  inhabitants,  and  it  had  Income  part  of 
the  war  policy  of  Mpxico  to  suspect  the  fidelity 
of  settlers  from  the  United  States  to  their  Mex- 
ican allegiance,  and  plans  were  formed  to  get  rid 
of  them.  We  take  the  fact  from  other  authentic 
sources,  and  Suiter  speaks  of  it  in  the  record, 
with  positiveness  as  to  himself.  Reading  bad 
good  cause  for  like  apprehensions,  and  having 
Joined  Col.  Fremont  under  such  circumstances, 
bis  conduct  may  be  said  to  liave  been  blameless 
of  all  treachery  to  Mexico. 

But  if  they  were  otherwise,  and  Reading  had 
voluntarily,  and  without  circumstances  to  ex- 
cuse it,  abandoned  his  Mexican  allegiance  for 
that  of  his  nativity,  the  United  states  could  not 
urge  it  as  a  cause  for  the  forfeiture  of  his  title 
to  land  acquired  from  Mexican  laws,  and  in  the 
mode  in  which  those  laws  had  been  executed  by 
the  governors  of  the  states  and  territories  of  that 
Republic. 

War  has  its  incidents  and  rights  for  persons 
and  for  nations,  unlike  any  that  can  occur  in  a 
time  of  peace;  and  they  make  the  law  applica- 
ble to  them.  One  of  them  is,  that  by  the  law  of 
war  either  party  to  it  may  receive  and  list  among 
his  troops  such  as  qidt  the  other,  unless  there 
has  been  a  previous  stipulation  that  they  shall 
not  be  received.  But  when  they  have  been  re- 
ceived, a  high  moral  faith  and  irrevocable 
honor,  sanctioned  by  the  usages  of  all  nations, 
gives  to  them  protection  personally,  and  security 
for  all  that  they  have  or  may  possess.  They  are 
exempt  also  from  all  reproach  from  the  sover* 
eigntv  to  which  their  services  have  been  ren- 
dered. Nothing  that  they  claim  as  their  own 
can  be  taken  from  them,  upon  the  imputation 
that  they  bad  forfeited  or  meant  to  relinquish  it 
by  the  abandonment  of  their  allegiance  to  the 
sovereignty  which  they  had  left. 

The  reverse  would  partake  of  Sir  Guy  Carle- 
ton's  "  Impossible  infamy,"  though  when  used 
by  him  in  reply  to  a  letter  from  General  Wash- 
ington, not  so  well  applied,  as  it  might  be,  if  the 
United  States  was  allowed  to  interpret  the  'Treaty 
of  Guadaloupe  Hidalgo,  so  as  to  take  for  itself 
Reading's  land,  because  he  had  Joined  its  forces 
in  the  war  with  Mexico. 

Having  considered  every  objection  made  to 
the  confirmation  of  this  grant,  and  believing  no 
one  available  for  such  a  purpose,  it  only  re- 
mains for  us  to  declare  our  affirmance  of  the 
award  of  the  Commissioners,  and  the  decree  of 
the  District  Court. 

Mr.  Juttice  Catron: 

I  agree  that  the  grant  to  Major  Reading  de- 
scribes the  land  he  applied  for,  so  that  it  can  be 
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ascertained  and  snryeyed;  and  second,  that  he 
took  possession  and  built  a  house  on  it  within  a 
year  after  the  execution  of  the  grant,  in  compli- 
ance with  ite  material  condition,  and  that  the 
>  judgments  of  the  Board  of  Comoiisdioners,  and 
of  the  District  Court  of  California,  were  proper. 
But  there  are  no  facts  in  the  case  on  which  any 
question  can  be  raised,  whether  the  grantee, 
Reading,  was  subject  to  be  denounced  for  fail- 
ing to  take  possession  and  building  a  house ;  and 
therefore  I  cannot  agree  that  the  doctrine  should 
be  introduced  into  the  opinion  here,  as  it  may 
embarrass  the  court  in  other  cases  in  which  the 
question  will  properly  arise.  ■ 

Nor  can  I  be  committed  to  the  assumption 
extracted  from  Fremont  case,  and  sought  to  be 
sanctioned  in  the  principal  opinion,  that  a  Span- 
ish concession,  authorizing  the  grantee  to  oc- 
cupy and  cultivate,  is  indefeasible  in  its  opera- 
tion, although  the  land  was  never  possessed  nor 
occupied,  unless  some  person  shall  denounce  the 
land  as  forfeited,  and  obtain  a  second  conces- 
sion for  it  frcnn  the  Governor.  The  assumption 
signifies  that  every  incipient  concession  made 
by  Mexican  authority  secured  the  land  to  the 
claimant  without  the  performance  of  any  one 
condition;  that  the  claimant  is  onlv  bound  to 

grove  that  the  concession  was  signed  by  a  person 
olding  the  office  of  governor  at  the  time;  or,  in 
other  words,  that  the  grant  was  not  forged. 
How  ruinous  such  an  assertion  may  eventually 
prove  in  the  cases  of  old  and  abandoned  claims 
is  quite  manifest,  as  it  must  apply  in  all  cases 
where  the  same  land  is  covered  by  different 
grants;  the  oldest  will  of  course  be  the  better 
title,  unless  the  younger  grantee  can  show  that 
the  land  had  been  denounced,  and  the  first  grant 
revoked  by  the  authority  that  made  it.  When 
such  a  case  is  presented,  and  we'are  called  on  to 
consider  this  ooctrine  of  a  "denouncement,"  I 
wish  to  be  free  to  do  so,  unaffected  by  previous 
assertions  and  dieta  in  cases  that  did  not  involve 
the  question,  and  in  which  it  was  never  con- 
sidered bv  me. 

That  the  FrSmont  case  did  not  involve  the 
doctrine  is  manifest;  it  was  a  floating  claim  for 
60,000  arpents  of  land,  subject  to  be  located  by 
selection  and  survey  in  any  part  of  a  large  sec- 
tion of  country  bounded  by  rivers  and  moun- 
tains; and  the  opinion  of  this  court  was,  that 
Alvarado  took,  and  Col.  Fremont  held,  as 
assignee  of  Alvarado,  a  pervading  interest  in  the 
entire  section  of  country,  and  that  the  land 
might  be  taken  anywhere  within  it,  so  that  the 
rights  of  others  were  not  disturbed.  The  rule 
is,  so  far  as  I  know,  throughout  the  former 
dominions  of  Spain  on  this  continent,  where 
donations  of  land  have  been  made  for  the  pur- 
pose of  cultivation  or  pasturage,  and  where  the 
donations  imposed  the  condition  that  the  grantee 
should  occupy  and  cultivate  the  land,  and  he 
failed  to  do  so  or  abandoned  it,  that  the  claim 
under  it  was  defeated. 

It  is  assumed  that  the  Fremont  claim  stood  on 
the  footing  of  that  of  Qeneral  Greene,  forSSS,- 
000  acrra  derived  from  North  Carolina,  to  be 
located  and  surveyed  within  the  military  dis- 
trict by  commissioners  designated  for  that  pur- 
pose. 

General  Greene's  grant,  in  effect,  was  a  float- 
ing claim,  just  such  an  interest  in  the  lands  as 
was  reserved  for  the  officers  and  soldiers  of  the 
North  Carolina  line,  by  virtue  of  warrants  is- 
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sued  to  them,  and  which  might  be  located  in  a 
land  office  in  any  part  of  the  military  district. 
This  is  the  doctrine  held  by  the  courts  of  Ten- 
nessee, where  the  land  lies,  in  reference  to  Gen- 
eral Greene's  grant,  and  the  interest  that  war- 
rant holders  had  in  common  with  General 
Greene,  as  will  be  seen  by  the  case  of  Nedl  v.  S. 
T.  College,  6  Yerg.,  190. 

General  Greene  acquired  no  specific  land ;  he 
acquired  by  the  Act  of  the  Legislature  a  promise 
of  the  specified  quantity,  to  be  ascertained  by  a 
subsequent  survey  and  allotment.  And  this  was 
the  condition  of  the  Fremont  title,  as  this  court 
decided. 

Now,  how  was  it  possible  for  anyone  to  ap- 
ply to  a  Mexican  governor,  and  ask  for  Al- 
varado's  land,  because  he  did  not  Inhabit  or 
cultivate  it,  or  because  he  had  abandoned  it? 
He  never  had  any  land ;  he  only  had  a  promise 
of  land,  or  a  common  interest  in  a  large  tract  of 
country;  and  the  idea  of  anyone  denouncing  a 
holder  of  this  floating  claim,  and  asking  for  tne 
particular  land  it  covered,  would  have  been  un- 
meaning and  idle. 

The  FrhnoTit  case,  therefore,  furnished  no 
grounds  for  raising  or  deciding  the  question  of 
denouncement,  and  the  repeal  of  the  first  ^[rant 
and  of  re^nt  to  another.  What  is  now  claimed 
for  the  opinion  in  that  case,  as  part  of  the  court's 
legitimate  decision,  can  only  be  treated  as  an 
assertion,  and  as  part  of  the  reasoning  of  the 
court  in  coming  to  a  conclusion  on  other 
questions  involve  in  the  controversy. 

Cases  of  denouncement  in  advance  of  a  second 
grant  for  the  same  land  are  unknown  in  Cali- 
fornia, so  far  as  we  are  advised;  and  the  result 
of  holding  this  proceeding  necessary  before  a 
second  grant  could  be  made  (although  no  survey 
of  the  first  had  been  secured,  nor  any  possession 
taken),  must  result  in  the  conclusion  that  among 
several  concessions  for  the  same  land,  the  old- 
est will  hold  it;  and  those  in  possession  under 
vounger  grants  must  yield  the  possession.  This 
Is  the  common  law  doctrine  on  which  the  Fri- 
mont  case  is  supposed  to  have  been  decided. 
But  is  this  the  true  rule  as  regards  double 
grants,  according  to  the  Spanish  law,  as  ad- 
ministered in  countries  formerly  owned  and 
governed  by  SpainT 

The  law  has  been  established  in  Louisiana 
for  nearly  forty  years,  that  where  the  Spanish 
authorities  have  granted  the  same  land  twice, 
and  the  younger  grantee  has  taken  possession 
and  performed  the  conditions  of  inhabitation  and 
cultivation,  he  is  entitled  to  hold  the  land ;  and 
this  was  held  in  contests  between  the  first  and 
second  grantees,  and  in  cases  where  no  de- 
nouncement had  been  made  in  favor  of  the 
younger  grantee.  ' 

RMtier  et  al.  v.  Melaytr,  5  Mar.,  678  (1818); 
Oorutmlin'a  Heira  v.  Brathear,  6  Mar.  N.  S.,  88; 
Bakery.  Thomai,4tA.,  414 ;5nnM«ard v.  ffon- 
touliti,  13  Rob.,  1. 

The  correctness  of  these  decisions  I  have 
never  doubted,  and  which  have  been  substan- 
tially followed  by  this  court,  when  it  held,  as  it 
has  often  done,  that  a  concession  or  first  decree 
for  land,  over  which  no  ownership  was  exer- 
cised or  poesession  taken  during  the  existence  of 
the  Spanish  government,  was  inoperative,  and 
imposed  no  obligation  on  the  United  States  to 
coafirm  the  title.  It  was  so  held  in  the  case  of 
T/i*  Untied  State»  v.  Boiadori,  11  How.,  96; 
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which  has  been  followed  in  Torioos  other  cases 
since. 

With  this  explanation,  Iconcurintheaffinn- 
ance  of  the  Jodigment. 


I  ooncnr. 
(Signed) 


A.  CAKFBSIili. 


llr.  Jiutiee  Dajilel.  dissenting: 

I  am  unable  to  concur  in  the  decision  of  the 
court  in  this  case. 

Waiving.in  its  consideration.eTery  exception 
to  the  proofs  of  the  naturalization  of  the  ap- 
pellee, and  those  also  taken  to  the  locality  of  the 
subject  claimed  by  him  as  beine  forbidden  terri- 
tory, there  are  other  grounds  of  objection  which 
appear  to  be  conclusive  against  the  pretensions 
of  the  appellee. 

This  was  an  application  to  the  Board  of  Com- 
miaaionera,  for  the  confirmation  of  a  grant  or 
tide  allied  to  have  been  made  to  the  appellee 
by  the  Mexican  goyemment.  anterior  to  the  ces- 
sion of  California  to  the  United  States.  To  en- 
title the  applicant  to  such  confirmation,  it  was 
indispensable  for  him  to  show  that  he  occupied 
such  a  position  with  respect  to  the  Mexican  gov- 
enunent  as  would  have  enabled  him  to  perfect 
his  title,  had  there  been  no  relinquishment  of 
the  sovereignty  of  the  country  by  the  granting 
power.  It  cannot  be  denied  that  a  necessary 
ingredient  in  a  complete  title  under  the  Mexican 
government,  was  the  approbation  of  the  De- 
partmental Assembly;  ana  the  very  act  itself  of 
the  application  to  the  Commissioners  for  a  con- 
firmation of  title  concedes  the  position,  that 
without  such  an  i^>proval  the  title  must  be  de- 
fective. I  cannot  concur  with  the  court. in 
thinlcing  that  the  excuse  offered  for  not  obtain- 
ing the  approtKktion  of  the  Departmental  Assem- 
bly, was  a  sufficient  one;  and  much  less  can  I 
suppose  that,  by  such  an  excuse,  an  indispen- 
sable requsite  to  the  completion  of  titles  could 
be  wholly  dispensed  with.  To  tolerate  such  a 
position,  would  render  the  validity  of  titles 
to  any  and  evet^  extent  dependent  upon  the 
ignorance,  the  diligence,  or  the  corruption  of 
persons  interested  m  reducing  them  to  such  an 
attitude  of  uncertainty.  Even  should  it  he  ad- 
mitted that  there  was  no  particular  limit  pre- 
scribed as  to  the  time  of  obtaining  the  sanction 
of  the  Departmental  Assembly,  and  that  the 
appellee  might  have  been  excusable  for  omitting 
or  fUling  in  this  requisite,  for  the  time  being, 
•till,  the  conclusion  remains  unshaken,  that 
without  such  approbation,  there  could,  by  the 
law  of  Mexico,  be  no  Utle.  If  this  be  true,  the 
objection  operates  d  mvUo  fortiori,  if  it  be  shown 
that  not  only  was  that  requisite  of  approbation 
wanted,  but  tliat  its  obtention  was,  by  the  con- 
duct of  the  appellee  himself,  rendered  impossi- 
ble; and  under  ttiis  aspect  of  the  case  is  pre- 
sented the  stronger  ground  upon  which  the 
claim  of  the  appellee  should  liave  been  con- 
demned and  rejected.  This  is  an  application 
for  the  confirmation  of  a^-ant  or  title  alleged 
to  have  been  made  by  the  Mexican  government 
to  the  appellee,  as  one  of  the  citizens  of  the 
Mexican  Republic. 

In  order  to  have  invested  the  appellee  with 
any  right  as  derived  from  that  Republic,  had 
its  sovereignty  over  the  country  remained  uu- 
diaaged,  he  surely  would  have  lieen  bound  to 
show  the  continuation  of  liis  allegiance  to  that 
See  18  How. 


Republic,  and  the  maintenance  of  those  rela- 
tions, and  the  fulfillment  of  those  duties,  in 
the  existence  of  which  the  bounty  of  the  State 
to  him  had  its  origin  and  motive;  at  all  events, 
he  would  be  compelled  to  show  himself  ex- 
empt from  the  violation  of  the  most  sacred  ob- 
ligations which  any  citizen  or  subject  can  sus- 
tun  to  that  country  and  government  to  which 
bis  allegiance  is  owing.  Should  he  violate 
such  obflgation,  and  b^me  a  rebel  or  traitor 
to  that  government,  he  not  only  can  have  no 
merits  in  the  view  of  that  government,  but  be 
becomes  obnoxious  to  the  forfeiture  of  boUi 
property  and  life. 

In  this  case,  the  appellee  seeks  the  confirma- 
tion of  a  claim  derived  confessedly  from  the 
Itepublic  of  Mexico;  at  the  same  time,  by  his 
own  showing,  and  by  the  testimony  of  others, 
it  is  established,  undeniably,  that  before  his  ti- 
tle was  perfected,  he  became  a  rebel  against 
that  Republic,  and  made  every  exertion  for  its 
destruction.  Nay,  this  case  exhibits  the  incon- 
sistency of  urmng  a  right  founded  on  duties 
sustained  to  the  Mexican  Republic,  with  the 
assumption  at  the  same  time  of  merit  deduced 
from  tJbe  admitted  facts  of  hostility  and  faith- 
lessness to  that  goyemment.  The  appellee 
can  have  no  rights  to  be  claimed  from  or 
through  the  Mexican  government,  to  which  he 
tiecame  an  open  enemy.  By  his  conduct  he 
completely  abrogated  every  such  right,  and 
became,  as  respects  that  government,  punish- 
able as  a  state  criminal:  and  thus  not  onlv 
failed  to  obtain  that  sanction  without  which 
his  title  was  defective,  viz. :  the  approbation  of 
the  Departmental  Assembly  of  Mexico,  but  by 
his  own  voluntary  conduct,  rendered  its  pro- 
curement, upon  every  principle  of  public  law, 
public  or  political  policy  or  necessity,  or  of 
private  morality,  altogether  impossible. 

Were  the  appellee  urging  a  claim  as  one  de- 
duced from  the  government  of  the  United 
States,  and  originating  in  services  rendered  to 
them,  he  might  then  plead  his  merits  with 
reference  to  this  government  in  support  of  his 
title;  but  he  is  uaiming  a  title  from  Mexico 
under  the  stress  of  Mexican  laws;  and  he 
proves  that  by  those  laws,  as  they  would  be 
under  like  circumstances  by  the  laws  of  eveir 
country — by  the  first  of  all  laws,  that  of  self- 
preservation — his  pretensions  must  be  repudi- 
ated and  condemned.  Strange  as  it  may  be.  we 
have  heard  it  earnestly  pressed  as  commending 
this  claim  to  the  favorable  consideration  of 
this  court,  that  the  appellee,  after  obtaining 
his  incipient  grant  as  a  Mexican  citizen,  and 
upon  the  foundation  and  principles  of  duty  to 
Mexico,  deserted  that  country  when  in  flagrant 
war  with  an  enemy,  and  contributed  his  ut- 
most exertions  for  her  conquest  bv  that  enemy. 
Were  the  pretensions  of  the  appellee  based  up- 
on services  rendered  to  the  United  Stales,  and 
were  the  origin  and  character  of  these  preten- 
sions to  be  sought  for  in  the  bounty  and  power 
of  the  United  Slates,  there  might  be  consisten- 
cy and  integrity  in  this  argument;  but  so  far 
is  this  from  t>eing  ,true  as  to  the  origin  and  nat- 
ure of  these  pretensions,  it  is  shown  that  these 
had  their  origin  in  thai  bounty  which  he  has 
forfeited,  and  under  those  obligations  which 
were  binding  upon  the  appellee,  and  which  he 
has  deserted  and  betrayed.  The  only  obliga- 
tions sustained  by  the'  United  States  to  the 
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cilizens  of  Mexico  are  those  which,  by  their 
substitution  for  the  goTemment  of  Mexico, 
the  former  have  by  express  stipulation  or  by 
necessary  implication  assumed. 

The  appellee,  then,  tHtvin^' unquestionably 
forfeited  every  pretension  of  right  as  against 
Mexico,  deserted  and  assailed  by  him,  the 
United  States,  as  .  the  successors  to  the 
sovereignty  of  Mexico,  can  sustain  no  obli^- 
tion  with  respect  to  him  in  connection  with 
this  claim.  1  think  therefore  that  the  decision 
of  the  court  below  should  be  reversed,  and 
petition  of  the  appellee  dismissed. 

Decree  of  District  Court  affirmed. 

ated-Hoff..  L.  C.  18;  18 How.,  560,  fiSS; M How., 
04;  22  How.,443:  23How„  mt,  817;  10  WaU.,  iB8: 
HoAU.,  181. 


RICHARD  R.  SESSIONS,  DANIEL  H.  SES 
SIGNS  AND  8ANF0RD  C.  FAULKNER, 
AppeUtmt*.  ^ 

JOHN  M.  PINTARD. 

(See  8.  C.  18  How.,  106-109.) 

Burette*  on  appeal  liable  for  amount  of  deefee 

appealed  from. 

The  sureties  upon  an  appeal  bond,  the  appeal  be- 
inir  from  a  decree,  for  which  land  was  held  as  securi- 
ty, are  liable  for  the  amount  of  the  decree  appealed 
from,  deducting  therefrom  the  proceeds  of  the  land 
when  sold. 

They  are  not  entitled  to  a  credit  on  the  judnneot 
on  their  Imnd,  of  the  proceeds  of  such  sale,  to  lessen 
their  liability.    - 

Argued  Dee.  t4, 1865.     Decided  Feb.  IS,  1866. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Arkansas. 

The  case  is  stated  by  the  court. 

Mr.  Albert  Pike,  for  the  appellants: 

This  suit  grows  out  of  the  case  of  ThredgiU 
V.  Pintard.  decided  in  this  court. 

See  12  How.,  24. 

The  Question  in  the  case  may  be  briefly  stated 
thus:  Where,  in  a  suit  to  enforce  a  lien  on  land 
for  the  purchase  money  due  the  vendor,  there 
is  a  decree  ascertaining  the  amount  due  by  the 
vendee,  and  recognizing  the  lien  and  ordering 
payment  or  sale  of  the  land,  and  on  appeal 
from  this  decree,  sureties  enter  into  a  bond 
conditioned  to  prosecute  the  appeal  with  eSect 
and  make  good  all  damages  and  costs,  how 
far  does  (he  land  stand  as  their  security?  If, 
when  it  is  sold,  the  amount  decreed  with  inter- 
est is  more  than  the  penalty  of  their  bond,  and 
the  land  sells  for  less  than  the  penalty,  in  what 
way  are  the  proceeds  to  be  applied?  Shall 
they  he  credited  upon  the  aggregate  of  the  de- 
cree, perhaps  leaving  the  sureties  to  pay  the 
whole  penalty,  or  against  the  penalty  or  pro- 
portionally against  Uie  penalty  and  the  excess 
over  it? 

The  first  condition  of  the  bond,  to  prosecute 
with  effect,  was  satisfied  when  the  appeal  was 
entered. 

Hobart  V.  EUUard,  11  Pick.,  144. 

Bail  are  to  be  considered  by  act  of  law  to  all 
intents  and  purposes  sureties  {Satlibone  v.  H'iir- 
ren,  10  Johns.,  505),  and  are  not  to  be  held  be- 
yond the  precise  terms  of  Iheir  agreement. 

Ludlou  v  Simond,  2  Cai.  Caa.,  80. 
8»8 


The  right  of  subrogation  of  a  surety,  paying 
a  debt  for  his  principal,  is  founded,  not  on  any- 
thing expressed  in  the  contract,  but  on  prind- 
ples  of  natural  justice. 

Union  Bank  of  Maryland  y.  Edvwrdt,  1  Otll. 
&  J.,  868;  Donheimer  v.  Bueher.  7  8.  &  R.,  9; 
McCali  V.  Lenox,  9  8.  &  R..  800;  Olanon  r. 
Morrii,  10  Johns.,  624;  Wadidington  y.  Vreden^ 
bergh,  2  Johns.  Gas.,  227;  King  v.  Baldwin,  2 
Johns.  Ch.,  654. 

The  general  principle  that  relief  by  subroga- 
tion is  never  extended  to  a  surety  except  upon 
the  assumption  that  the  creditor's  debt  has 
lieen  paid,  or  is  to  be  fully  paid,  is  expressly 
put  upon  the  ground  that  his  further  detention 
of  the  security  or  fund,  must  be  against  equity 
and  good  conscience. 

Union  Bank  v.  JSdwards,  1  Oill.  &  J.,  865. 

Meesrt.  J.  J.  Crittenden,  J.  M.  Carlisle 
and  S.  H.  Hemstead  tor  the  appellee. 

Mr.  Ju*tiee  McLean  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  the  Circuit  Court  of 
the  Eastern  District  of  Arkansas. 

Pintard,  on  the  10th  of  April,  1847.  obtuned 
a  decree  against  Archibald  Ooodloe  for  $10,563, 
with  ten  per  cent,  interest  per  annum  on  the 
amount  decreed.  There  was  also  an  order  that 
a  certain  tract  of  land  should  be  sold,  and  tl>e 
proceeds  applied  to  the  payment  of  the  decree. 

An  appeal  was  taken  from  this  decree  to  this 
court,  by  which  the  decree  was  affirmed.  On 
the  20tb  of  February,  1862,  Pintard  commenced 
an  action  against  Sessions  and  others  on  the  ap 
peal  bond,  and  at  April  Term,  1853,  obfaUned 
a  judgment  on  the  bond  for  the  penalty  there- 
of, amounting  to  the  aum  of  $12,000. 

At  the  same  time.  Pintard  procured  an  order 
for  the  sale  of  the  land  specified  in  the  decree, 
which  was  sold  on  the  15ih  of  November,  1853, 
for  the  sum  of  $8,025,  which,  after  paying  the 
expense  of  the  sale,  left  a  balance  of  $7,625  as 
a  credit  on  said  decree,  as  of  the  15tb  of  No- 
vember, 1862.  The  interest,  with  the  sum  de- 
creed, up  to  that  period,  amounted  to  $16,877. 
The  proceeds  of  the  sale  of  the  land  being  de- 
ducted from  this  sum,  leaves  a  balance  on  the 
decree  of  $8,012.  with  interest  from  the  17lb 
day  of  April,  1858.  The  interest  on  this  sun, 
up  to  the  time  judgment  was  rendered  on  the 
appeal  bond,  makes  the  sum  of  $9,283  as  the 
amount  to  be  collected  on  the  judgment. 

An  execution  was  issued  on  the  Judgment 
the  14th  of  May,  1863,  for  $12,000.  with  an  in- 
dorsement of  a  credit  of  $2,717.  This  execu- 
tion was  levied  on  a  number  of  slaves,  of  the 
value  of  $12,000,  as  the  property  of  Sessions, 
the  defendant.  A  delivery  bond  was  taken  for  the 
slaves  with  Daniel  H.  Sessions  as  security;  but 
the  slaves  not  being  delivered  on  the  day  of  the 
sale,  an  execution  was  issued  against  princi- 
pal and  surety  on  the  delivery  bond. 

At  this  stage  of  the  proceedings,  a  bill  was 
filed  by  the  appellants,  complaining  tlmt  the 
distribution  which  had  been  made  of  the  pro- 
ceeds of  the  sale  of  the  land  was  inequitable, 
and  that  such  proceeds  should  be  credited  on 
the  judgment  entered  upon  the  appeal  bond, 
pro  rata,  and  not  exclusively  on  the  decree; 
and  the  complainants  pray  that  Pintard  may  be 
decreed  to  enter  a  credit  upon  the  judgment 
as  aforesaid,  as  of  its  date,  for  the  sum  of 
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$5,328.85;  and  that  a  perpetual  injunction 
might  be  granted  to  prevent  him  from  collect- 
ing any  more  than  the  residue  of  the  judgment, 
after  dedncting  the  above  turn. 

A  temtiorary  injunction  was  granted.  Pin- 
tard  filed  his  answer,  and  upon  the  final  hear- 
ing, the  injunction  was  dissolved  and  the  bill 
dkmiseed,  at  the  costs  of  the  complainants. 
From  this  decree  an  appeal  was  taken,  and 
that  brings  the  case  before  us. 

The  complainants  in  their  bill  allege  no  fraud 
nor  mistake,  as  a  ground  of  relief.  They  claim 
that  the  money  received  under  the  decree  for 
the  sale  of  the  land  shall  be  applied,  pro  rata, 
in  the  discharge  of  the  judgment  against  them, 
and  the  balance  of  the  decree  which  remains 
after  deducting  the  judgment.  This  would 
give  to  them  a  credit  on  the'  judgment  of 
Is,  724;  and  that  Pintard,  in  claiming  the 
whole  amount  of  the  judgment,  seeks  to  recov- 
er froA  them  (8,668.99  more  than  in  equity  he 
is  entitled  to. 

This  claim  of  the  appellants  rests  upon  the 
ground  that  there  was  a  lien  on  the  land  sold 
by  the  original  decree,  which  operated  as  an 
inducement  to  them  to  become  sureties  on  the 
appeal  bond.  The  land,  by  the  original  decree, 
was  directed  to  be  sold;  conseouenlly,  the  pro- 
ceeds of  the  sale  could  be  applied  only  in  dis- 
charge of  the  decree.  On  what  ground  could 
the  appellants  claim  a  pro  rata  dwtribution  of 
this  fund?  They  were  bound  to  the  extent  of 
the  penalty  of  their  bond,  on  which  a  judg 
ment  was  entered.  They  had  a  direct  inter- 
est in  the  application  of  the  proceeds  of  the 
land  to  the  payment  of  the  original  decree, 
including  the  interest  and  costs;  and  so  much 
as  such  payment  reduced  the  original  decree 
below  the  amount  of  the  judgment  against 
them,  they  were  entitled  to  a  credit  on  the  judg- 
ment, liie  judgment  has  been  so  made,  and 
the  credit  entered,  and  beyond  this  they  have 
no  claim,  either  equitable  or  legal. 

In  the  argument,  a  subrogation  of  the  land 
or  its  proceeds,  for  the  benefit  of  complainants, 
is  urged;  but  on  what  known  principle  of 
equity  does  not  satisfactorily  appear.  Had  the 
appellants  paid  the  decree  in  full  they  might 
have  claimed  a  control  over  the  land  decreed 
to  be  sold,  or  its  proceeds.  They  made  no  pay- 
ment, but  assert  a  general  equity  to  have  the 
fund  applied,  pro  rata,  on  their  judgment. 
This  would  leave  a  large  amount  of  the  origi- 
nal decree  unsatisfied.  On  what  ground  could 
Pintard  be  subjected  to  such  a  loss?  He  luoked 
to  the  land  and  the  suretv  on  the  appeal  bond, 
which  more  than  covered  his  decree,  including 
interest  and  costs. 

The  condition  of  the  appeal  bond  was,  for 
the  prosecution  of  said  appeal  to  effect,  and  to 
answer  all  damages  and  costs,  if  there  should 
be  a  failure  to  make  the  plea  ^ood  in  the  Su- 
preme Court.  There  was  a  failure  to  do  this, 
and  the  penalty  of  the  bond  was  incurred. 
Whatever  hardship  mav  be  in  this  case  is  com- 
mon to  all  sureties  who  incur  responsibility 
and  have  mouOT  to  pay.  Beyond  that  of  a 
faithful  application  of  the  proceeds  of  the  land 
in  payment  of  the  decree,  the  appellants  have 
no  equitv.  They  cannot  place  themselves  in 
the  relation  of  two  creditors  having  claims  on 
a  common  fund,  which  may  be  distrib- 
uted pro  rata  between  them.  Pintard  lias  a 
See  la  How. 


claim  on  both  funds;  first  on  the  proceeds  of 
the  land,  and  second,  on  the  judgment  entered 
on  the  appeal  bond  for  the  satisfaction  of  the 
original  decree. 

The  deeree  of  the  Cireuit  Court  i*  affirmed, 
with  eo$t*. 

A<r<t,  Hemp.,  ins. 


THE   UNITED    STATES,    Use   of   James 
Mackbt  bt  al..  PUUntiffi  in  Error, 

V. 

RICHARD  S.  COX. 

(See  8.  C,  18  How.,  100-108.) 

Admiitittration  bond,  turety  thereon  not  liable 
for  money  coming  into  hin  prineipnVt  handi 
a*age7Utf  other adminiitraUm — the  Cherokee's 
a  domettie  territory — Agent  of  Cherokee  ad- 
minittratort  can  receite  and  receipt  for  moneys 
in  District  of  Columbia. 

Where  one  was  authorized  by  power  of  attorney 
from  admlnlatraton  of  a  deo^ued  member  of  the 
Cherokee  Nation,  to  settle  with  the  United  States 
for  moneys  due  the  deceased,  and  receipt  for  the 
same,  and  the  Treasury  Departmentrefused  to  pay 
htm  under  the  power  of  attorney,  and  required 
htm  to  take  out  letters  of  administration,  which 
he  did  in  the  District  of  Columtila,  and  received 
the  moneys,  and  then,  under  the  power  of  attorney 
as  aftent  of  the  administrator,  executed  a  rec<>lpt 
to  himself  as  administrator,  for  the  moneys.  Held, 
that  a  surety  on  his  administration  l>ond  was  not 
liable  for  Rucb  moneys. 

The  money  went  Into  the  hands  of  the  asrent  of 
the  administrators,  and  It  would  add  to  the  condi- 
tion of  the  administration  bond  to  hold  the  surety 
rrapoDslble  for  Its  safe  transmlralon. 

The  Cherokee  people  are  within  our  jurisdiction, 
and  bear.  In  some  respcotH,  the  relation  to  our  gov- 
ernment as  a  territory  did  under  the  ordinance  of 
1T87.    It  Is  not  a  foreljrn,  but  doinemlc  territory. 

Under  the  Act  of  24th  of  June,  1812.  authorizing 
administrators  appointed  in  a  territory  to  sue  In 
the  District  of  Columbia,  the  moneys  mlyht  and 
should  have  l>cen  paid  to  the  attorney  In  fact  of 
the  administtators. 

The  Cherokee  letters  of  administration  were 
valid,  and  the  ajrent  of  tbe  administrators  could 
receive  and  receipt  for  tbe  money  In  tbe  District  of 
Columbia. 

Argued  Dee.  S4,  1855.    Decided  Jan.  U.  1856. 

TN  ERROR  to  the  Circuit  Court  of  the  United 
X  States  for  the  District  of  Columbia,  holden 
in  and  for  the  Countv  of  Washington. 

The  case  is  stated  (>y  the  court. 

Messrs.  Walter  Coz  and  Samuel  Chil- 
ton for  plaintiff  in  error. 

Messrs.  J.  M.  Carlisle  and  Joseph  H. 
Bradley  for  appellee. 

Mr.  Justice  McLean  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court 
for  the  District  of  Columbia. 

The  action  was  brought  against  the  defend- 
ant as  surety  in  the  administration  bond  of 
Austin  H.  Raines,  administrator  of  Samuel 
Mackey,  late  of  the  Cherokee  Nation. 

Raines  received  from  James  Mackev,  Joseph 
Talley  and  Preston  T.  Mackey,  as  administra- 
tors of  Samuel  Mackev,  deceased,  a  power  of 
attorney  for  tiiem  ana  in  their  names  to  peti- 


NoTB.— Indians,  status  nf.  Amenalie  tn  what 
laws.  RightKof.  What  citurta have iuri»dieiiimin>er. 
Firtcer  nf  Oinj/ress  over.  See  note  to  Worcester  v. 
Georvia,  6  Pet.,  &16. 
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tion  the  Congress  of  the  United  States  to  set- 
tle and  release  the  claim  of  the  United  States 
against  the  said  Samuel  Mackey,  deceased,  as 
principal,  and  John  Drenner,  Lewis  Evans  and 
Hiro  T.  Wilson,  as  securities;  and  after  the 
passage  of  any  law  in  relation  to  said  claim  by 
Congress,  to  receive  all  moneys  that  may  be 
due  the  estate  of  the  said  Mackey,  deceased, 
from  the  Treasurer  of  the  United  States,  and 
full  receipts,  acquittances  and  relinquishments 
thereof  to  make  in  their  name;  and  further, 
to  adjust  and  settle  with  the  Treasurer  of  the 
United  Slates,  or  other  officers  of  the  govern- 
ment, all  other  claims  of  said  Mackey  against 
the  United  States,  and  to  receive  all  moneys 
due  from  the  United  States  to  said  Mackey  on 
any  account  whatever. 

Raines  came  to  Washington  and  procured  a 
settlement  of  the  accounts  between  the  gov- 
ernment and  Samuel  Mackey,  deceased;  but 
the  Treasury  Department  refiised  to  pay  him 
the  iHilance  due  Mackey  upon  the  power  of  a^ 
tomey,  and  required  him  to  take  out  letters  of 
administratioo.  He  thereupon  applied  to  the 
Orphans'  Courtof  the  County  of  Washington, 
in  the  District  of  Columbia,  for  letters  of  ad- 
ministration, which  were  granted  upon  his  exe- 
cuting bond,  with  the  defendant  and  James 
Re^side  as  sureties.  He  then  received  from 
the  Treasury  the  sum  of  $10,618.05,  out  of 
which  he  paid  the  expense  of  administration, 
and  for  the  balance  he  executed  the  following 
receipt: 

"7th  July,  1841.  Received  of  Austin  J. 
Raines,  administrator  of  Samuel  Mackey,  de- 
ceased, the  sum  of  ten  thousand  five  hundred 
and  thirteen  dollars  and  five  cents,  being  the 
amount  due  to  the  representatives  next  of 
kin  and  distributees  of  said  Samuel  Mackey, 
from  said  administrator. 

(Signed)  Jahes  Mackey, 

Joseph  Talley, 
Prbbton  T.  Mackkt. 
By  their  attorney  in  fact  A.  J.  Raines." 

Reeside,  the  coobfigor  in  the  administration 
bond,  having  died  several  years  ago,  the  proc- 
ess was  served  only  on  the  defendant. 

The  declaration  contained  several  counts, 
stating  that  the  said  Samuel  Mackey  died  in- 
testate, leaving  Sarah  Mackey,  bis  widow, 
and  James  Mackey,  Preston  T.  Mackey,  Will- 
iam Mackey,  George  Mackey,  Nancy  Talley, 
wife  of  Joseph  Talley,  and  Corine  Mackey, 
all  being  citizens  of  the  Cherokee  Nation,  and 
that,  by  the  laws  of  the  said  Cherokee  Nation, 
the  widow  and  children  were  distributees  of 
the  deceased. 

The  defendant  filed  a  general  plea  of  per- 
formance, on  which  issue  was  joined. 

On  the  trial  before  the  jury,  among  other 
prayers  for  instruction,  was  the  following:  "  If 
the  jury  find  from  the  evidence  that  Austin  J. 
Raines,  as  administrator  of  Samuel  Mackey, 
deceased,  received  from  the  Treasury  of  the 
United  States  the  sum  of  $10,518.05.  and  after 
deducting  the  expenses  of  administration  there 
remainea  in  his  hands  the  clear  sum  of  $10,- 
505. 20i,  and  no  debts  of  said  deceased  are 
shown  payable  by  said  administrator:  and 
James  Mackey,  Joseph  Talley,  and  Preston  T. 
Mackey  were  the  original  administrators  of 
said  Samuel  Mackey,  under  the  laws  of  the 
Cherokee  Nation,  the  burden  of  proof  is  on 
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the  defendant  to  show  that  said  Raines  paid 
said  sum  of  |10,506.20i  to  said  James  Mackey, 
Joseph  Talley.  and  Preston  T.  Mackey,  or  the 
survivors  of  them;  and  although  the  jury  may 
find  that  the  paper  offered  in  evidence,  pur- 
porting to  be  a  power  of  attorney  from  said 
James  Mackey,  Joseph  Talley  and  Preston  T. 
Mackey  to  saicl  Raines  is  genuine,  yet  the  said 
Raines  had  no  authority  to  receipt  for  said*' 
parties  by  himself,  as  their  attorney  in  fact,  to 
himself  as  administrator,  and  that  such  receipt 
is  not  a  payment  by  him  as  administrator  of 
said  parties;  and  unless  such  payment  be 
proved  otherwise  than  by  such  receipt,  the 
said  Raines  has  not  performed  the  condition  of 
this  bond  as  administrator  of  Samuel  Mackey, 
and  the  said  defendant  is  liable  in  this  action 
to  the  said  James  Mackey,  Joseph  Talley  and 
Preston  T.  Mackey.  or  the  survivors  of  them, 
for  the  said  sum  of  |10.S<)5.20i,  with  interest 
thereon  from  the  date  when  the  same  was  re- 
ceived;" which  instruction  was  refused,  and  to 
which  an  exception  was  taken. 

There  were  other  exceptions,  but  this  one 
presents  the  material  points  in  the  case. 

By  the  Treaty  m^e  between  the  United 
States  and  the  Cherokee  Nation,  dated  March 
14,  1885,  in  article  5,  the  United  States  cov- 
enanted and  agreed  that  "  the  lands  ceded  to 
the  Cherokee  Nation  in  the  foregoing  article 
shall,  in  no  future  time,  without  their  consent, 
be  included  within  the  territorial  limits  or  ju- 
risdiction of  anr  state  or  territory.  But  they 
shall  secure  to  the  Cherokee  Nation  the  right 
of  their  national  councils  to  make  and  carry 
into  effect  all  such  laws  as  they  may  deem 
necessary  for  the  government  and  protection 
of  the  persons  and  property  within  their  own 
country,  belonging  to  their  people,  or  such 
persons  as  have  connected  themselves  with 
them:  provided  always,  that  they  shall  not  be 
inconsistent  with  the  -  Constitution  of  the 
United  States,  and  such  Acts  of  Congress  as 
have  been  or  may  be  passed  regulating  trade 
and  intercourse  with  the  Indians,"  &c. 

The  Cherokees  are  governed  by  their  own 
laws.  As  a  people,  they  are  more  advanced  in 
civilization  than  the  other  Indian  tribes,  with 
the  exception,  perhaps,  of  the  Cboctaws.  By 
the  national  council  their  laws  are  enacted,  ap- 
proved by  their  executive,  and  carried  into  ef- 
rect  through  an  organized  judiciary.  Under 
a  law  "  relative  to  estates  and  administrators," 
letters  of  administration  were  granted  to  the 
persons  above  named  on  the  estate  of  Samuel 
Mackey,  deceased,  by  the  Probate  Court,  with 
as  much  regularity  and  responsibilities  as 
letters  of  administration  are  granted  by  the 
state  courts  of  the  Union. 

This  organization  is  not  only  under  the  sanc- 
tion of  the  general  government,  but  it  guar- 
antees their  Independence,  subject  to  the  re- 
striction that  their  laws  shall  be  consistent  with 
the  Constitution  of  the  United  States,  and  Acts 
of  Congress  which  regulate  trade  and  inter- 
course with  the  Indians.  And  whenever  Con- 
gress  shall  make  provision  on  the  subject,  the 
herokee  Nation  shall  be  entitled  to  a  delegate 
in  the  national  Legislature. 

It  is  refreshing  to  see  the  surviving  remnants 
of  the  races  which  once  inhabited  and  roamed 
over  this  vast  country  as  their  hunting  grounds, 
and  as  the  undisputed  proprietors  of  the  soil, 
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excbangiajt  their  erratic  habits  for  the  bless- 
ings of  civilization. 

A  question  has  been  suggested  whether  the 
Cherokee  people  should  I>e  considered  and 
treated  {is  a  foreign  state  or  territory.  The 
Tact  that  they  are  under  the  Constitution  of  the 
Union,  and  subject  to  Acts  of  Congress  regu- 
lating trade,  it  is  a  sufficient  answer  to  the  sug- 
gestion. They  are  not  only  within  our  juris- 
diction, but  the  faith  of  the  nation  is  pledged 
for  their  protection.  In  some  respects  they 
bear  the  same  relation  to  the  federal  govern- 
ment as  a  territory  did  in  its  second  grade  of 
goremment,  under  the  Ordinance  of  1787.  Such 
territory  passed  its  own  laws,  subject  to  the  ap- 
proval of  Congress,  and  its  inhabitants  were  sub- 
iect  to  the  Constitution  and  Acts  of  Congress. 
The  principal  difference  consists  in  the  fact  that 
the  Cherolcees  enact  their  own  laws,  under  the 
restriction  stated,  appoint  their  own  officers,  and 
pay  their  own  expenses.  This,  however,  is  no 
reason  why  the  laws  and  proceedings  of  the 
Cherolcee  territory,  so  far  as  relates  to  rights 
claimed  under  them,  should  not  be  placed  upon 
the  same  footing  as  other  territories  in  the 
Union.  It  is  not  a  foreign,  but  a  domestic  ter- 
ritory— a  territory  which  originated  under  our 
Constitution  and  laws. 

By  the  Uth  section  of  the  Act  of  24th  of 
June.  1812,  it  is  provided  "  that  it  shall  be  law- 
ful for  any  person  or  persons  to  whom  letters 
testamentary  or  of  administration  bath  tieen  or 
may  hereafter  be  granted,  by  the  proper  au- 
thority in  any  of  the  United  States  or  the  terri- 
tories thereof,  to  maintain  any  suit  or  action, 
and  to  prosecute  and  recover  any  claim  in  the 
District  of  Columbia,  in  the  same  manner  as  if 
the  letters  testamentary  or  administration  had 
been  granted  in  the  District."  Under  this  law 
the  money  due  to  Mackey  might  have  been  paid, 
and,  indeed,  should  have  been  paid,  to  Raines, 
the  attorney  in  fact  of  the  administrators  of 
Mackey.  But,  through  abundant  caution,  let- 
ters of  administration  were  required  to  be  taken 
out  in  this  District,  as  a  prerequisite  to  the  pay- 
ment of  the  money  by  the  Treasury  Depart- 
ment. 

No  question  could  arise  as  the  validity  of  the 
Cherokee  law  under  which  letters  of  adminis- 
tration were  granted  on  the  estate  of  Mackey, 
and  as  the  power  of  attorney  given  by  the  ad- 
ministrators to  Raines  seems  to  have  been  duly 
aiflbenticated  and  proved,  a  payment  to  the  ad- 
ministrator, by  the  government,  would  have 
been  a  legal  payment.  The  Cherokee  country, 
we  think,  may  be  considered  a  territory  of  the 
United  States,  within  the  Act  of  1812.  In  no 
respect  can  it  be  considered  a  foreign  state  or 
territory,  as  it  is  within  our  Jurisdiction  and 
subject  to  our  lawn. 

Although  an  executor  or  administrator  can- 
not sue  in  a  foreign  court,  in  virtue  of  his  orig- 
inal letters  of  administration,  yet  he  may  law- 
fully, under  that  administration,  receive  a  debt 
voluntarily  paid  in  any  other  state.  Steven*  v. 
Oayiord,  11  Mass.,  256.  In  DooUUIe  ▼. 
Lewit,  7  Johns.  Ch.,  49,  Chaneellor  Kent  held, 
chat  a  voluntary  payment  to  a  foreign  executor 
or  administrator  was  a  good  discharge  of  the 
debt.  ShuUz  v.  Pulner,  3  Paige,  182;  Hooker 
Olnutead.e  Pick.,  481. 

_  This  suit  is  brought  in  the  name  of  the  sur- 
viving administrators  of  Mackey  and  of  thedis- 
See  IS  How. 


tributees.  Regularly,  an  action  by  the  distrib- 
utees could  not  I>e  sustained,  unless  an  appli- 
cation had  Iteen  made  to  the  Orphans'  Court  in 
this  District  to  order  a  distribution,  and  author- 
ize or  direct  the  administrator,  liaines,  to  pay 
the  same.  This  administration  being  ancillary 
to  that  of  the  domicil  of  the  deceased,  the  dis- 
tribution would  be  governed  by  the  law  of  the 
domicil. 

There  appears  to  have  been  no  creditors  of 
the  estate  of  Mackev  in  the  District  of  Colum- 
bia, and  letters  of  administration  were  obtained 
here,  as  necestiary  under  the  decision  of  the 
Treasury  Department.  This  object  being  ac- 
complished, and  the  costs  of  the  administration 
paid,  Raines,  as  agent  of  the  administrators  of 
the  domicil,  receipted  for  the  money  in  their 
belialf,  under  the  power  of  attorney  from  the 
administrators.  And  the  question  arises,  wheth- 
er this  discbarges  the  defendant  as  surety  on  the 
administration  bond  of  Raines. 

Under  the  power  of  attorney  he  was  author- 
ized to  receive  all  moneys  tiial  may  be  due  the 
estate  of  Mackey  from  the  Treasurer  of  the 
United  States,  and  receipt  for  the  same.  He 
received  and  receipted  for  the  money  as  admin- 
istrator in  this  District,  and  then  executed  a  re- 
ceipt to  himself  as  agent,  under  the  power  of 
attorney  as  agent  for  the  administrators. 

Under  the  circumstances,  it  would  t)ea  bard- 
ship  fraught  with  injustice,  to  hold  the  de- 
fendant liable  as  surety  on  the  administration 
bond.  Raines  was  the  confidential  agent  of 
the  administrators  of  Mackey — the  money  was 
placed  in  his  hands,  under  full  authority  to  re- 
ceive it.  It  has  never  been  paid  over,  it  is  said, 
by  reason  of  the  bursting  of  a  Iwiler,  by  whioh 
lUines  lost  his  life  and  the  money  which  he  had 
received.  But  whether  this  be  true  or  not,  the 
money  went  into  the  hands  of  Raines,  who  was 
the  agent  of  the  administrators,  duly  author- 
ized to  receive  it;  and  we  think,  under  the  pe- 
culiar circumstances  of  the  case,  the  defendant 
was  thereby  discharged.  Whether  for  the  pay- 
ment of  creditors  or  distribution  among  the 
heirs,  the  domicil  of  the  deceased  was  the 
place  to  which  the  money  should  be  trans- 
mitted. It  would  add  to  the  conditions  of  the 
administration  bond,  to  hold  the  defendant  re- 
sponsible for  the  safe  transmission  of  the  money, 
after  it  was  placed  in  the  bands  of  the  agent  of 
the  administratora. 

Had  the  receipt  of  Raines  been  duly  filed  and 
acted  upon,  in  the  Court  of  Probate,  his  surety 
on  his  administration  bond  would  have  been  dis- 
charged. The  action  of  tlie  Probate  Court  only 
is  wanting,  but  we  think  such  action  was  not 
essential,  and  that  the  equity  of  the  case  is 
equally  clear  without  it.  The  parties  are  es- 
tooped  from  denying  the  agency  of  Raines. 

In  Vaughan  v.  Northup  et  al.,  16  Pet.,  8, 
this  court  say:  "  The  debts  due  from  the  gov- 
ernment of  the  Unitoj  State)>  have  no  locality 
at  the  seat  of  government.  The  United  States, 
in  their  sovereign  capacity,  have  no  particular 
place  of  domicil,  but  possess  in  contemplation 
of  law  an  ubiquity  throughout  the  Union ;  and 
the  debts  due  by  them  are  not  to  be  treated  like 
the  debts  of  a  private  debtor,  wliich  constitute 
local  assets  in  his  own  domicil.  On  the  con- 
trary, the  administrator  of  a  creditor  of  the  gov- 
ernment, duly  appointed  in  the  state  where  he 
was  domiciled  at  the  tUqe  of  his  death,  has  full 
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authority  to  receive  payment,  and  give  a  full 
discharge  of  the  debt  due  to  his  intestate,  in  any 
place  where  the  government  may  choose  to  pay 
It." 

We  think  there  it  no  error  in  the  ruling  of  the 
court,  and  the  judgment  of  the  Circuit  Court  i$, 
therefore,  affirmed. 

Mr.  Justice  Seluon  and  Mr.Juttiee  Curtia 
stated  that  they  concurred  in  the  decision  of  the 
court  to  affirm  the  judgment  of  theCircuitC!ourt, 
upon  the  ground  that,  as  no  final  account  had 
been  settlM  by  the  administrator  in  tbcOrphans' 
Court,  and  no  order  had  been  made  by  that 
court,  either  directing  the  administrator  to  pav 
the  balance  in  his  hands  to  the  principal  ad- 
ministrators.  for  distribution  by  them,  or  di- 
recting a  distribution  to  be  made  here,  there 
was  no  breach  of  the  bond.  That  this  being 
an  ancillary  administration,  it  depended  upon 
the  discretion  of  the  Orphans'  Court,  which 
granted  it,  whether  the  money,  remaining  in 
the  hands  of  the  ancillary  administrator,  after 
the  satisfaction  of  all  claims  in  this  jurisdiction, 
should  be  distributed  here,  by  the  ancillary  ad- 
ministrator, or  remitted  to  the  principal  admin- 
istrators for  distribution ;  and  until  that  discre- 
tion shall  be  exercised,  and  the  ancillary  ad- 
ministrator directed  which  of  these  courses  to 
pursue,  he  is  in  no  default,  and  his  surety  is  not 
liable. 

Clied-U  WaU.,  «U ;  1  DUl.,  286, 847 ;  8  DUl.,  401. 


THE  UNITED  STATES,  Apptt., 

«. 

JOHN  C.  FRfiMONT. 

(See  S.  C.  18  How.,  30-40.) 

Praedee— failure  to  file  the  record — motion  to 
di»mi»». 

It  Is  the  duty  of  the  appellants  to  file  the  record, 
and  docket  the  cause,  within  the  firstsix  days  of  the 
temi,  when  the  decree  appealed  from  has  t>een 
entered  sixty  days  before  the  commencement  of 
the  term. 

The  appellants  havlnft  tailed  to  file  the  record,  it 
was  filed  by  tbeappellee,  which  entities  htm  under 
the  rule,  to  have  the  cause  dismissed. 

Where,  after  decision  in  this  court,  the  cause  Is 
remanded  to  the  District  Court,  with  directions  to 
proceed  therein  In  oonrormlty  to  the  decree  of  this 
court,  and  a  decree  Is  entered  in  the  District  Court 
In  pursuance  of  such  mandate,  no  further  action 
heiag  bad  thereon,  there  is  no  ground  for  an  ap- 
peal; a  pmeedtndo  was  Issued  to  the  District  Court. 

Argued  Jan.  IS,  1856.    Decided  Jan.  IS,  1856. 

APPEA.L  from  the  District   Court   of  the 
United  States  for  the  Nortbem  District  of 
California. 

This  court  having  decided  this  case  in  the 
Dec.  Term,  1854,  sent  down  the  following 
mandate  to  the  District  Court: 

United  States  of  America,  m: 

The  President  of  the  United  Slates  of 
America. 

To  the  Honorable  the  Judge  of  the  District 
Court  of  the  United  States,  for  the  Northern 
District  of  California,  greeting:  Whereas  lately, 
in  the  District  Court  of  the  United  States  for 
the  Norlhern  District  of  California,  before  you 
in  a  cause  between  the  United  States,  appel- 
lant*, and  John  C.  Vrimont,  claimant  and 
appdtee,  the  decree  of  the  said  District  Court 
was  in  the  following  words,  viz. : 
80i! 


"  This  cause  coming  on  to  be  heard  at  the 
above-stated  term,  on  appeal  from  the  final 
decision  of  the  Commissioners.to  ascertain  and 
settle  private  land  claims  in  the  State  of  Califor- 
nia, under  the  Act  of  Congress  approved 
March  8d,  1851,  upon  the  transcript  of  the  pro- 
ceedings and  decision,  and  the  papers  and  evi- 
dence on  which  said  decision  was  founded,  and 
also  upon  the  testimony  and  depositions  taken 
l)ef  ore  this  court,  and  the  arguments  of  counsel 
for  the  United  States  and  for  the  claimant 
being  heard,  it  is  ordered,  adjudsned  and  de- 
creed, that  the  decision  of  the  said  Commission- 
ers be  in  all  things  reversed  and  annulled,  and 
that  the  said  claim  be  held  invalid  and  reject- 
ed." As  by  the  inspection  of  the  transcript  of 
the  record  of  the  said  District  Court,  which 
was  brought  into  the  Supreme  Court  of  the 
United  States,  by  virtue  of  an  appeal,  agreeably 
to  the  Act  of  Congress  in  such  cases  made  and 
provided,  fully  and  at  large  appears. 

And  whereas,  in  the  present  term  of  Decem- 
ber, in  the  year  of  our  Lord  oi^  thousand 
eight  hundred  and  fifty-four,  the  said  cause 
came  on  to  be  heard  before  the  said  Supreme 
Court,  on  the  said  transcript  of  the  record,  and 
was  argued  by  counsel;  on  consideration 
whereofT  it  Is  the  opinion  of  this  court  that  the 
claim  of  the  p|etitioner  to  the  land,  as  described 
and  set  forth  in  the  record,  is  a  good  and  valid 
claim.  Whereupon  it  is  now  ordered,  adjudged 
and  decreed  by  this  court,  that  the  decree  of 
the  said  District  Court  in  this  cause  be,  and  the 
same  is  hereby  reversed ;  and  that  this  cause  be, 
and  the  same  is  hereby  remanded  to  the  said 
District  Court,  for  further  proceedings  to  l>e  had 
therein  in  conformity  to  the  opinion  of  this 
court,  March  10. 

You,  therefore,  are  hereby  commanded,  that 
such  further  proceedings  be  had  in  said  cause, 
in  conformity  to  the  opinion  and  decree  of 
this  court,  as  according  to  right  and  justice 
and  the  laws  of  the  United  Slates  ought  to  be 
had,  Ihe  said  appeal  notwithstanding. 

The  Honorable  Roger  B.  Taney.  Chief 
Justice  of  the  said  Supreme  Court,  the  first 
Monday  of  December,  and  the  year  of  our  Lord 
one  thousand  eight  hundred  and  fifty-four. 

Wm.  Thomas  Carroll,  Clerk  of  the  Supreme 
Court  of  the  United  Slates. 

The  above  mandate  having  been  filed  in  the 
court  below,  on  motion  of  counsel  for  Fremont, 
in  the  form  of  the  decree  in  that  behalf,  ex- 
cepting the  following  words:  "  the  said  land  to 
be  surveyed  in  the  form  and  divisions  pre- 
scribed by  law,  for  surveys  in  California,  and 
in  one  entire  trtict,"  the  said  court  entered  a 
decree  upon  its  record,  in  pursuance  of  said 
motion.  Whereupon  an  appeal  was  taken  to 
this  court  in  behalf  of  the  United  States,  from 
said  decree.  A  further  statement  of  the  case 
appears  in  the  opinion  of  the  court. 

Mr.  C.  Cashing;,  Atty-Oen.,  for  the  plaint- 
iffs. 

Me*ir».  Crittenden  and  Bibb  for  the 
appellee. 

Mr.  Ju'tuM  HoXiean  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  the  Northern  District 
of  California. 

A  final  decree  was  entered  in  this  case  at  the 
last  term,  and  a  mandate  was  issued  to  the 
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District  Court,  directing  sucli  further  proceed 
ings  in  conformity  to  the  opinion  and  decree 
of  this  court,  as  according  to  rlglil  and  Justice 
and  ttie  laws  of  tlie  United  Stutea  ougtit  to  t>e 
had. 

Tliis  court  reversed  the  decinion  of  the  Dis- 
trict Court,  and  ordered,  adjudged  and  decreed, 
that  the  claim  of  the  said  .Jobn  C.  Fremont  to 
the  land  as  described,  and  set  forth  in  the 
record,  is  a  good  and  valid  claim;  and  that  the 
said  claim  t^,  and  the  same  Is  hereby  confirmed 
to  the  extentof  ten  square  leagues,  the  quantity 
specified  in  the  original  grant,  set  forth  in  the 
record,  and  within  the  limits  therein  mentioned, 
the  said  land  to  be  surveyed  in  the  form  and 
divisions  prescribed  by  law  for  surveys  in 
California,  and  in  one  entire  tract." 

The  mandate  was  tiled  in  the  District  Court, 
and  the  counsel  of  FrSmont,  moved  the  court 
for  an  order  in  pursuance  of  said  mandate,  in 
the  form  of  the  decree  in  that  behalf  elsewhere 
in  the  record  of  the  case  appearing,  excepting 
the  following  words,  "the  said  land  to  be 
■unreyed  in  the  form  and  divisions  pr^cril)cd 
by  law,  for  surveys  in  California,  and  in  one 
entire  tract,"  which  motion  was  opposed  by  the 
District  Attorney  of  the  United  Utates.  The 
District  Court  entered  the  decree  upon  its 
record,  refusing  to  omit  the  words,  moved  by 
the  appellee,  and  to  this  refusal  his  counsel  ex- 
cept«i. 

No  further  proceedings  were  had,  as  appears 
from  the  record;  and  at  a  subsequent  day  of 
the  District  Court,  the  Attorney  of  the  United 
States  applied  for  an  appeal  in  open  court,  in 
behalf  ot  the  United  States,  from  the  Snal 
decision  of  that  court,  at  the  above  term,  which 
was  granted. 

The  appeal  was  allowed  the  23d  of  July, 
1855,  more  than  three  months  before  the  com- 
mencement of  the  present  term  of  this  court; 
and  no  record  of  the  case  having  been  filed 
within  six  days,  after  the  commencement  of 
the  term,  as  the  rule  requires,  a  record  of  the 
case  being  filed  by  the  appellee,  a  motion  is 
made  to  dismiss  the  appeal  on  the  ground  that 
there  was  no  action  of  the  District  Court  on 
which  an  appeal  could  be  taken.  And  also 
on  the  ground  that  the  appellants  have  failed 
to  file  the  record  within  the  rule. 

It  was  the  duty  of  the  appellants  to  file  the 
record  and  docket  the  cause,  within  the  first 
six  days  of  the  present  term ;  the  decree  ap- 
pealed from  having  been  entered  sixty  days 
before  the  commencement  of  the  present  term. 
With  the  exception  of  California,  Oregon, 
Washington,  New  Mexico  and  Utah,  appeals 
or  writs  of  error  allowed,  are  required  to  be 
docketed  within  the  first  six  days  of  the  term, 
if  entered  or  allowed,  thirty  days  before  its 
commencement. 

The  appellants  having  failed  ..to  file  the 
record,  it  was  filed  by  the  appellee,  which  en- 
tiUas  him  under  the  rule  to  have  the  cause  dis- 
missed. 

But  the  counsel  for  the  appellee  insist  that 
the  appeal  should  be  dismissed,  on  the  ground 
that  it  was  taken  with  the  intent  to  bring  be- 
fore this  court  a  review  of  its  decree  entered  at 
the  last  term.  As  there  was  no  action  by  the 
District  Court,  except  the  entry  of  the  mandate 
upon  its  records,  the  appeal  brings  before  us 
only  that  which  was  transmitted  to  the  Dis- 
8ee  Iti  How. 


trict  Court  by  the  mandate.  This  is  an  irreg- 
ular procedure;  and  it  must  have  been  en- 
tered without  a  particular  examination  by  the 
court. 

The  appeal  is  dismissed,  and  the  clerk  is 
directed  forthwith  to  certify  this  decision  to 
to  the  District  Court. 

Mr.  JutUee  Catron: 

I  agree  that  by  the  10th,  80th,  43d,  and  63d 
rules  governing  the  practice  of  this  court,  the 
record  presented  was  not  filed  in  time,  and  that 
therefore  the  appeal  must  be  dismissed  for  want 
of  prosecution.  But  I  do  not  concur  that,  on 
the  present  motion  to  dismiss,  we  ought  to  de- 
cide the  question,  whether  the  District  Court 
could  or  could  not  allow  the  appeal  on  the  de- 
cree made  there  on  the  ground  that  the  decree 
did  not  conform  to  the  mandate  of  this  court. 

The  motion  to  dismiss  for  want  of  prosecu- 
tion, and  the  motion  to  dismiss  for  want  of 
jurisdiction  to  entertain  the  appeal,  are  differ- 
ent and  distinct  in  their  character;  the  one  only 
dismisses  the  appeal  and  allows  a  second,  and 
the  other  bars  it. 

The  practice  has  been,  when  the  record  was 
not  filed  in  time,  for  the  defendant  in  error,  or 
appellee,  to  produce  a  certificate  from  the  clerk, 
or  a  copy  of  the  record  duly  certified,  showing 
that  the  writ  of  error  or  appeal  had  been  taken, 
and  that  it  operated  as  a  nipersaieas,  when  the 
cause  was  docketed  and  dismissed.  But  when 
a  moiion  was  made  to  dismiss  the  cause  for 
want  of  Jurisdiction  in  this  court  to  entertain 
the  writ  of  error  or  appeal;  or,  in  other  words, 
want  of  authority  in  the  court  below  to  allow 
it  (which  is  the  question  here),  then  the  record 
was  ordered  to  be  printed,  briefs  filed,  and  the 
question  discussed  in  the  usual  way.  Nor  has 
it  ever  occurred  in  my  experience  in  this  court, 
to  set  down  a  cause  to  be  heard  at  the  same 
time  on  both  motions.  The  consequence  must 
be  in  such  a  proceeding,  that  if  the  plaintiff  in 
error  is  turned  out  of  court  for  his  neglect, 
in  not  filing  the  record  in  time,  he  has  no  pow- 
er to  move  for  a  eertiarariio  amend  the  record, 
filed  by  the  other  side,  and  then  this  court  bars 
a  second  appeal  by  further  adjudging  that  no 
jurisdiction  existed  in  the  inferior  court  to 
allow  it.  And  such  is  the  judgment  in  this 
case. 

Some  of  the  most  stringent  controveries  that 
have  come  before  us,  have  arisen  on  motions  to 
dismiss  for  want  for  jurisdiction,  and  especial- 
ly in  causes  brought  here  from  state  courts  un- 
der the  25th  section  of  the  Judiciary  Act. 

The  idea  in  such  cases,  that  a  state  court 
decision  should,  in  effect,  be  affirmed,  and  the 
plaintiff  in  error  barred  by  dismissing  case  for 
want  of  jurisdiction,  on  the  presentment  of  a 
manuscript  record,  without  furnishing  tJie 
court  with  even  a  brief  (as  was  done  here),  is 
not  only  contrary  to  our  established  praekice, 
but  is  calculated' to  do  great  mischief  to  suitors. 

In  the  instance  before  us,  I  never  saw  the 
papers  until  after  I  heard  the  opinion  of  the 
majority  of  the  court  read.  I  deemed  it  un- 
important, on  the  first  question,  to  read  the  rec- 
ord, as  it  had  not  been  filed  in  time,  nor  was  a 
valid  excuse  offered  for  the  delay.  On  the  sec- 
ond question,  I  had  then  formed  no  opinion. 
In  bis  remarks,  the  Attorney- Oeneral  referred 
us  to  a  letter  of  the  District  Attorney  -of  the 
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United  States  for  the  Northern  District  of 
California,  which  was'officially  written  to  the 
Secretary  of  the  Interior,  and  presented  to  us, 
as  part  of  the  Attomey-deneral's  argument, 
setting  forth  the  reasons  why  the  appeal  was 
prosecuted.  These  reasons,  in  substance,  are, 
that  this  court,  in  its  opinion  delivered  by  the 
Chief  Justice  at  the  last  term;  (17  Howard, 
565).  remanded  the  cause,  and  directed  the 
court  below  to  enter  a  decree  conformably  to 
that  opinion ;  which  opinion(iM(t.  ,558)  declared : 
"  That  if  any  other  person  within  the  limits 
where  the  quantity  granted  to  Alvarado  should 
be  located,  had  afterwards  obtained  a  grant  by 
specific  boundaries  before  Alvarado  had  made 
bis  survey,  the  title  of  the  latter  grantee  could 
not  be  impaired  by  any  subsequent  survev  for 
Alvarado;  and  that  as  between  individual 
claimants  from  the  ^vemment,  the  title  of  the 

f>arty  who  bad  obtamed  a  grant  for  the  specific 
and  would  be  the  superior  and  better  one." 

And  it  is  insisted,  m  this  argument,  that  the 
District  Court  should  have  inserted  in  its  de- 
cree the  foregoing  conclusions,  and  have  pro- 
tected individual  titles  and  rights,  in  the  region 
of  country  where  Colonel  Fremont's  claim 
might  be  located,  ordering  that  such  lands 
should  be  excluded  from  the  survey  as  Fr6- 
mont's  land,  although  they  were  embraced 
within  its  out  boundaries.  And  secondly,  that, 
in  the  opinion  of  this  court,  the  District  Court 
was  directed  to  cause  the  grant  to  Alvarado  to 
be  surveyed,  "in  the  form  and  divisions  pre- 
scribed by  law  for  surveys  in  California."  But 
that  it  had  made  no  decree  as  to  the  form  of 
the  survey,  and  disregarded  the  instruction, 
leaving  it  to  the  surveyor  to  ascertain  the  law, 
and  to  locate  "the  land,"  "according  to  the 
law  of  California,"  whether  it  was  Mexican  or 
United  States  law ;  whereas,  it  is  insisted  that 
the  true  construction  of  the  grant  to  Alvarado 
(as  to  the  manner  in  which  it  shall  be  sur- 
veyed), was  a  judicial  question;  and  that,  as 
the  concession  was  for  the  purpoeee  of  cultiva- 
tion and  pasturage,  a  survey  should  be  made 
of  land  suited  to  these  purposes,  and  that  the 
District  Court  ought  so  to  nave  adjudged  and 
decreed,  and  to  have  excluded  a  survey  of  bar- 
ren mountains,  including  improved  gold  mines, 
contrary  to  the  plain  intention  of  the  parties 
to  (he  grant  as  originally  made. 

The  questions  presented  were  supposed  to  be 
of  grave  importance  and  much  difficulty,  and 
therefore,  no  imputation  of  unfair  and  oppres- 
sive conduct  should  l>e  cast  on  the  ofllcer  of  the 
government  who  prayed  this  appeal,  under  the 
express  sanction  of  the  District  Court. 

It  is  manifest  that  Fr6mont,  the  appellee,  be- 
lieved he  might  appeal,  if  he  saw  proper  to  do 
so.  He  took  a  bill  of  exceptions,  and  had  it 
signed  by  the  court,  to  its  ruling,  that  his  claim 
should  be  surveyed  in  one  tract.  As  no  bill  of 
ezoeptions  lies  in  cases  of  this  description,  an 
appeal  could  have  been  prosecuted,  on  the  af- 
firmative fact,  that  too  much  had  been  inserted 
in  the  decree,  contrary  to  the  mandate  of  this 
court;  so,  on  tlie  other  hand,  if  not  enough  was 
put  into  the  decree  to  execute  the  mandate,  an 
appeal  would  equallv  lie.  As  a  general  rule, 
this  is  undoubted.  It  is  plainly  apparent  that 
both  parties,  and  the  court,  believed  that  an 
appeal  would  lie. 

I  hold  it  to  be  true,  however,  that  the  appeal 
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should  not  have  been  allowed.  By  the  Treaty 
of  Peace  with  Mexico,  the  legal  title  to  the 
public  lands  in  California  was  vested  in  the 
United  States,  onerated  with  private  claims  to 
parts  thereof.  Alvarado's  claim  was  presented 
as  one  of  this  character,  and  being  brought 
before  this  court,  was  prtmounced  to  be  a  good 
and  subsisting  claim;  and  furthermore,  that 
all  the  conditions  it  contained  were  subsequent 
conditions,  which,  by  the  Treaty,  ceased  to  lutve 
any  binding  force;  and  therefore  they  were 
struck  from  the  grant  as  being  no  necessary 
part  thereof.  It  was  also  held  Uiat  the  claim, 
in  this  condition,  was  assignable,  and  properly 
assigned  to  Colonel  Fr6mont;  and  as  there  was 
no  grant  to  any  specific  tract  of  land,  that 
Colonel  Fremont  held  ^  common  interest  in  the 
public  lands  generally,  Iving  within  a  lai^  sec- 
tion of  country  descrfbea  in  the  grant 

This  decision  reduced  the  cmm  to  the  con- 
dition of  a  mere  floating  land  warrant,  that 
could  not  be  located  by  judicial  authority, 
more  than  an  ordinary  floating  warrant  can  be 
located  by  the  decree  of  a  court;  and  there- 
fore, when  seeking  location,  it  must,  of  neces- 
sity, address  itself  to  the  executive  or  legisla- 
tive power. 

The  District  Court,  having  entered  the  decree 
as  directed,  had  no  jurisdiction  to  take  any  fur- 
ther stepin  the  cause.  It  follows  that  the  Ex- 
ecutive Department  must  determine  for  itself 
whether  any  law  exists  authorizing  that  branch 
of  the  government  to  ascertain  and  survey  the 
land,  and  issue  a  patent  for  it,  by  which  the 
title  of  the  United  States  will  be  devest^,  and 
transferred  to  the  grantee. 


EDWARD  C.    RICHARDS,   ISAAC  BAS-. 
SETT  AND  ROBERT  W.  ABORN,  GompU. 
and  Appts. 

8YLVANU8  HOLMES,  A.  H.  HARPER. 
AHD  GEORGE  A.  DWIGHT.  m  au 

(See  8.  C,  UHow.,  148-U9.) 

Mortgage  foreeUMure— power  to  leU  indude* 
pouter  to  adjourn  tale — Md  by  attetioneer  for 
mortgagee  doe*  not  make  tale  wid—eoeenant. 

Where  a  poTrer  of  tale.  In  a  deed  of  trust  given 
to  secure  a  note,  autborlzos  the  trustee  to  sell  If 
the  note  shall  not  be  paid  with  the  interest,  tbe 
omission  to  par  interest  is  a  default,  and  author- 
izes tbe  trustee  to  sell. 

A  power  to  a  trustee  to  sell  at  public  auotlon. 
after  notice,  includes  the  power  to  adjourn  the 
sale  to  a  different  time  and  place,  when  he  thinks 
it  necessary  to  obtain  a  fair  price. 

Tbear«dftor  for  whose  twoeflt  the  sale  is  mads, 
may,  through  ttie trustee,  request  the  auctioneer  to 
bid  a  certMn  sum  for  him,  and  the  latter  may  do 
so.   This  will  not  make  the  sale  void,  thongrh  tbe 

{troperty  be  struck  off  to  the  creditor  oo  that  bid, 
t  beinK  the  biyhest. 

A  covenant  that  tbe  note  shall  be  entitled  to 
payment  out  of  the  sale  before  another  note  speol- 
ned,  and  shall  liave  a  prior  lien,  does  not  impose  a 
liability  on  the  covenantor  that  the  note  shall  be 
paid  out  of  the  sale. 


NoTB.— ZVaTu/n*  »/  bllU  and  nota  by  deUvery  or 
<us({mment.  ObUgaiUm  of  aatgnor  or  trantfertr. 
See  note  to  Pease  v.  Dwig^ht,  t  How.,  190. 
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Arffued  Jan.  S  and  4.  1SS6,      Decided  Jan.  16, 
1856. 

APPEAL  from   the    Circuit   Court  of  the 
United  States  for  the  District  of  Columbia. 

The  case  is  stated  bv  the  Court. 

Mr.  George  M.  bibb  for  the  appellants: 

1.  The  sale  and  purchase  of  the  lots  and 
baildings  as  charged  in  the  bill  and  set  up  in 
the  answers  of  Fendall  and  Harper,  made 
Oct.  21,  1847,  were  unauthorized  by  the  deed 
of  trust  and  ought  to  be  set  aside. 

3.  The  deed  of  trust  cannot  be  altered  and 
the  powers  of  the  trustee  enlarged,  by  parol. 

3.  However  honest  the  circumstances  of  this 
particular  sale  may  be,  it  falls  within  those 
general  rules  established  for  the  purposes  of 
justice,  whereby  trustees,  agents,  commission- 
ers of  bankrupts,  assignees  of  bankrupts,  so- 
licitors to  the  commission,  auctioneers,  iKc.,are 
laid  under  certain  incapacities  and  disabilities. 

The  trustee  cannot  purchase  the  estate  him- 
self; he  cannot  buy  as  the  agent  of  another;  he 
cannot  employ  the  auctioneer  to  bid  for  the 
estate  on  behalf  of  Harper. 

Bz  parte  Bennett,  10  Ves.,  898;  CWm  v.  Tre 
eothiek,  9  Ves.,  248  ;  Ex  parte  Jamet,  tl  Ves., 
845.  848,  860;  Ex  parte  Laeey.i  Ves.,  625; 
Lixter-v.  Lister,  6  Ves.,  631,  «82;  Tmningy. 
Morriee.  2  Bro.  Ch.  Cas..  826;  York  Build. 
Co.  T.  lieKemie,%'RTO.  Par.  Cas.,  Appen.,  42; 
Davue  \.  Fanning,  2  Johns.  Ch.,  254,  257,  270. 

Such  a  sale  as  this  cannot  stand  in  a  court  of 
equity. 

Me»*ra.  P.  R.  Fendall,  Joseph  H. 
Bradley  and  Tracy,  for  appellees:    ^ 

It  is  denied  that  the  complainants  were  en- 
titled to  notice  of  the  intended  sale.  But  it  is 
a  fair  inference  from  the  evidence,  that  in  point 
of  fact  they  had  notice  of  it  in  Aug. ,  1S47.  The 
sale  was  advertised  according  to  the  terms  of 
the  deed,  and  on  t«rms  advantageous  to  all  par- 
ties concerned.  The  trustee  did  not  bid  at  all ; 
Harper's  bid  was  regular.  Bis  rights  as  a 
creditor,  whose  only  security  for  his  whole  for 
tune  was  the  property  advertised  for  sale, 
stood  on  grounds  as  strong  at  least  as  that  of 
the  owner  of  it.  Though  it  is  not  lawful  for 
an  owner  to  employ  an  agent  "  to  take  advan- 
tage of  the  eagerness  of  Didders,"  to  screw  up 
the  price,  yet  as  a  "defensive  precaution,"  "a 
bidder  may  be  privately  appointed  by  the  owner, 
to  prevent  the  estate  from  being  sold  at  an 
anaervalue." 

1  8ug.  Vend.,  26,  27,  9th  Ed. ;  Fonbl.  Eq., 
Bk.  1,  ch.  4,  sec.  4,  note  10;  1  Madd.  Ch.  Pr., 
824,  825;  SmUh  v.  Clarke,  13  Ves.,  477;  SteeU 
V.  EUmak&r,  11  Scrg.  &  R.,  86;  Jenkin*  v. 
Hogg,  -i  Const.,  821;  Wolfe  v.  LuyHvr,  1  Hall. 
148:  Phippen  v.  Stiekney,  3  Met., 384. 

Harper  made  only  one  bid,  that  being  for  "  de- 
fensive precaution. "  The  bid  was  made  through 
the  auctioneer,  the  agent  of  both  parties. 

Smith's  Merc.  Law,  801,  and  cases  there 
dted;  Connelly  v.  Parions,  8  Ves.,  635. 

The  price  was  not  inadequate;  but  even  if  it 
were  "  very  inadequate."  the  inadequacy  would 
be  nn  ground  fir  <innulling  the  sale. 

1  Fonbl.  Eq..  128;  1  U.  8.  Dig.,  844.  pL  33, 
and  cases  there  cited. 

It  is  contended  that  the  sale  was  in  all  re- 
spects regular;  and  that  if  were  not  so  the  com- 
plainants cannot  avail  themselves  of  the  im- 
paled irregularities. 
See  18  How.  U.  8.,  Book  15. 


The  assignment  was  a  contract  of  sale  of  a 
promissory  note  without  indorsement,  bona 
fide,  for  a  valuable  consideration.  The  vendor 
is  not  liable  in  law  or  in  equity. 

Fenn  v.  Harriton,  8  T.  R.,  767;  Bx  parte 
8huttUw<n-th.  8  Ves.,  868;  FydM  v.  Clark,  1 
Esp.,446:  Bank  of  England  y.  Neaman,  1  Ld. 
Raym.,443;  Endy  v.  Lye,  16  East,  7;  Horn- 
blower  V.  Proud,  3  B.  &  A.,  837. 

The  note  was  long  past  due  when  complain- 
ants purchased  it.  They  took  it  without  in- 
dorsement. The  deed  of  trust  authorized  a 
sale  at  the  maturity  of  the  note.  They  took 
it  with  notice. 

Fbulery.  Brantley,  14  Pet.,  821. 

Mr.  Juttiee  Curtis  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Cir- 
cuit Court  for  the  District  of  Columbia.  The 
appellants  filed  their  bill  in  that  court  to  set 
aside  a  sale,  made  to  satisfy  a  prior  Incum- 
brance on  land,  upon  which  they  claimed  to 
have  a  second  incumbrance.  In  the  court  be- 
low some  question  appears  to  have  been  made 
concerning  the  priority  of  the  incumbrances; 
but  none  is  made  here,  it  being  conceded,  that 
though  that  claimed  by  the  complainants  was 
the  earliest  in  date,  the  other  was  nrst  recorded, 
and  takes  precedence. 

The  sale  in  question  was  under  a  deed  of  trust, 
whereby  Holmes,  the  debtor,  conveyed  to  the 
defendant,  Phillip  R.  Fendall,  in  trust, to  secure 
the  payment  of  a  promissory  note,  bearing  date 
May  1,  1846,  payable  in  two  years  from  date, 
for  $2,800  and  interest,  payable  annually. 

It  is  objected  that  the  safe,  which  was  made 
on  the  31st  of  October,  1847,  after  one  year's 
interest  had  become  due,  but  before  the  prin- 
cipal sum  was  payable,  was  premature.  This 
depends  upon  the  meaning  and  effect  of  the 
power  of  sale  contained  in  the  deed.  It  was 
competent  for  the  parties  to  agreee  to  a  fore- 
closure by  sale  for  non-payment  of  interest, 
and  the  question  is,  whether  they  did  so  agree. 
The  event  in  which  the  trustee  is  empowered 
to  sell,  is  thus  described  in  the  deed : 

"  But  if  the  hereinbefore-described  promis- 
sory note,  with  the  interest  legally  due  thereon, 
shall  not  be  fully  paid  off  ana  discharged  when 
said  note  shall  be  due  and  payable,  and  pay- 
ment of  the  same  shall  be  demanded,  or  if  any 
note  or  notes  given  in  substitution  for  or  re- 
newal of  the  hereinbefore  described  promissory 
note  shall  not  be  fully  paid  off  and  discharged 
according  to  the  tenor  and  effect  of  the  said 
substitute  or  new  note  or  notes,  together  with 
the  interest  legally  due  on  such  substitute  or 
note  or  notes,  so  that  any  default  be  made  in 
payment  of  any  p.<irt  of  the  aforesaid  debt  of 
$3,800  and  interest,  then  so  soon  after  such 
default,  &c." 

The  omission  to  pay  the  first  year's  interest 
was  a  default  within  the  express  words  of  this 
power.  That  interest  was  part  of  the  interest 
secured  by  the  note,  and  a  failure  to  pay  it 
was  a  "  default  in  payment  of  part  of  the 
aforesaid  interest."  The  deed  authorizes  the 
trustee  to  sell  for  any  such  default,  and  con- 
sequently the  sale  was  not  premature. 

It  was  argued  that  the  trust  deed  does  not 
describe  the  note  as  bearing  annual  interest, 
and  consequently,  that  the  subsequent  incum- 
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brsncer  bas  a  right  to  insist  that,  as  against 
him,  there  was  no  power  to  sell  for  non  pay- 
ment of  such  interest. 

It  is  true  the  deed  does  not  purport  to  de- 
scribe the  interest  which  is  to  become  due  on 
the  note;  but  it  clearly  shows  that  it  bore  in- 
terest at  some  rate,  and  payable  at  some  time 
or  times,  and  this  was  sumcient  to  put  a  sub- 
sequent incumbrancer  on  inquiry  as  to  what 
the  rate  of  interest,  and  the  time  or  times  of 
its  payment  were.  The  deed,  in  effect,  de- 
clares, and  its  record  gires  notice  to  subse- 
quent purchasers,  that  its  purpose  is  to  secure 
the  payment  of  such  interest  as  bas  been  re- 
served by  the  note;  the  amount,  and  date,  and 
time  of  payment  of  which  arc  mentioned. 
We  do  not  think  the  mere  omission  to  describe 
in  the  deed  what  that  interest  was  to  be,  is  a 
defect  of  which  advantage  can  be  taken  by 
the  complainants. 

The  complainants  further  insist  that  the 
property  was  not  duly  advertised.  The  pro- 
vision in  the  deed  of  trust  upon  (his  subject  is 
as  follows:  "  It  shall  be  the  duty  of  the  said 
Philip  R.  Fendall  or  his  heirs  to  enter  upon 
the  hereinbefore-conveyed  piece  or  parcel  of 
ground  and  appurtenances,  and  sell  the  same 
at  public  auction  to  the  highest  bidder,  or  at  pri- 
vate sale,  for  cash  or  credit,  according  to  his  or 
their  discretion,  after  having  given  public  notice 
of  such  sale,  by  advertisement,  at  least  thirty 
days  previously  thereto,  in  the  National  In- 
teUigeneer,  or  in  some  other  newspaper  printed 
or  published  in  the  City  of  Washington  afore- 
said." 

Inasmuch  as  the  trustee  was  empowered  to 
sell  at  private  sale,  as  well  as  at  public  auc- 
tion, his  power  extended  to  a  private  sale  made 
at  any  time  after  thirty  days'  notice.     Having 

fiven  notice  for  the  space  of  thirty  days  that 
e  was  about  to  sell  the  property,  he  might, 
at  any  time  after  the  expiration  of  that  thirty 
days,  have  proceeded  to  sell  it  at  private  sale. 
But  this  notice  should  be  such  as  to  call  for 
purchasers  at  private  sale.  The  notice  given 
was  of  a  sale  at  public  auction.  This  did  not 
call  for  purchasers,  except  at  the  time  and 
place  mentioned  in  the  notice.  No  sale  was 
made  at  the  time  and  place  designated  in  the 
thirty  days'  notice,  published  in  the  National 
InteUigene&r.  At  that  time  and  place  the  at- 
tendance of  bidders  was  so  small  that  the 
trustee  believed  an  attempt  to  sell  for  a  fair 
price  would  be  fruitless:  and  he  adjourned  the 
sale  for  the  space  of  fourteen  days,  giving  no- 
lice  of  such  adjournment  in  the  same  newspa- 
per of  the  next  day.  At  the  time  and  place 
thus  ttxed  for  the  stdjoumed  sale,  another  post- 
ponement took  pUce,  for  the  same  reasons,  for 
one  week ;  and  the  place  of  sale  was  changed 
from  the  premises  to  the  rooms  of  the  auction- 
eer. Of  this  postponement,  also,  public  no 
tice  was  given  on  the  next  day,  in  the  same 
newspaper. 

There  is  no  reason  to  suspect  the  least  un- 
fairness on  the  part  of  the  trustee,  or  any  one 
concerned.  Bis  conduct  seems  to  have  been 
dictated  solely  by  an  honest  desire  to  obtain 
the  best  price  for  the  property.  Nor  is  there 
any  ground  for  believing  that  either  of  these 
postponements  prejudiced  the  interest  of  the 
complainants.  'They  stand  upon  the  objection, 
that  though  the  trustee  might  have  sold  on  the 
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Srst  day,  of  which  thirty  days'  notice  was 
given,  he  could  not  on  that  day  adjourn  the 
sale. 

But  we  consider  that  a  power  to,  a  trustee  to 
sell  at  public  auction,  after  a  certain  public 
notice  of  the  lime  and  place  of  sale,  includes 
the  power  regularly  to  adjourn  the  sale  to  a 
different  time  and  place,  when,  in  his  discre- 
tion, fairly  exercised,  it  shall  seem  to  him  nec- 
essary to  do  so  in  order  to  obtain  the  fair  auc- 
tion price  for  the  property. 

If  he  has  not  this  power,  the  elements  or 
many  unexpected  occurrences  may  prevent  an 
attendance  of  bidders,  and  cause  an  inevitable 
sacrifice  of  the  property.  It  is  a  power  which  ■ 
every  prudent  owner  would  exercise  in,  bis 
own  behalf  under  the  circumstances  supposed, 
and  which  he  may  well  be  presumed  to  intend  to 
confer  on  another.  This  power  of  sale  does  not 
undertake  to  prescribe  the  particular  manner  of 
making  the  sale.  It  is  to  be  at  public  auction, 
and  "  after  having  given  public  notice  of  such 
sale  by  advertisement  at  least  thirty  days;"  but 
it  assumes  that  the  sale  will  be  conducted  as 
such  sales  are  usually  conducted.  A  sale  regu- 
larly adjourned,  so  as  to  give  notice  to  all  per- 
sons present  of  the  time  and  place  to  which 
it  is  adjourned,  is.  when  made,  in  effect,  the 
sale  of  which  previous  public  notice  was  given. 

The  courts  of  sevenu  States  have  gone  fur- 
ther in  this  direction  than  we  Qnd  necessary, 
though  we  do  not  intend  to  intimate  any  doubt 
of  the  correctness  of  their  decisions.  They 
have  held  (hat  a  public  officer,  upon  whom  a 
power  of  sale  is  conferred  by  law,  may  ad- 
journ an  advertised  public  sale  to  a  different 
lime  and  place,  for  the  purpose  of  obtaining  a 
better  price  for  the  property. 

Tinkom  v.  Purdy.  5  Johns.,  345;  Rut^tH  v. 
Bie/iardi.  11  Me.,  871;  Bvghtt  v.  Longuxtrfh, 
4  Barr.,  163;   Wanrren  v.  Letand.  9  Mass.,  265. 

If  such  a  power  is  implied  where  the  law, 
acting  tn  invitum,  selects  the  ofllcer,  a  fortiori 
it  may  presumed  to  be  granted  to  a  trustee  se- 
lected: by  ihe  parties. 

The  remaining  objection  is,  that  the  defend- 
ant Harper,  the  creditor  for  whose  benefit  the 
sale  was  made,  through  the  trustee,  requested 
the  auctioneer  to  bid  from  him  the  sum  of 
$2,600;  that  the  auctioneer  did  so,  and  there 
being  no  higher  bid  the  property  was  struck 
off  to  Harper.  It  is  insisted  that  this  renders 
the  sale  void. 

We  do  not  deem  it  necessary  to  examine  the 
numerous  and  somewhat  conflicting  decisions 
upon  the  subject  of  by-bidding,  or  bidding  by 
persons  standing  in  fiduciary  capacities.  This 
case  stands  clear  of  those  decisions  and  of  the 
principles  upon  which  they  rest.  No  decisioa 
lays  down  a  positive  rule  that  such  sales. 
though  affected  by  such  bidding,  are.  per  «e,  and 
as  Iwtween  all  persons,  void.  They  may  be 
avoided  by  partis  whose  just  interests  have 
been  injuriously  affected  by  such  misconduct, 
provided  the  rights  of  innocent  third  persons 
are  not  thereby  disturbed. 

It  was  for  the  advantage  of  these  complain- 
ants, as  subsequent  incumbrancers,  that  this 
property  should  sell  for  the  best  price  which 
could  lie  obtained.  Even  improper  practices 
to  enhance  the  price,  if  any  such  bad  been  re- 
sorted to,  could  not  be  complained  of  l^  them. 
It  is  only  some  practice  to  prevent  biddug.  or 
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Eroenre  a  sate  for  Ie«8  than  the  property  would 
ave  otherwise  brought,  which  can  be  reUed 
on  by  them  to  -avoia  the  sale.  We  have  no 
doubt  the  creditor,  for  the  satisfaction  of  whose 
debt  the  sale  was  made,  had  a  right  to  compete 
fairly  at  the  sale;  but  whether  he  had  or 
not, 'his  doing  so  could  not  be  injurious  to  the 
complainants. 

It  is  true  lie  employed  the  auctioneer  to  bid 
for  him :  but  this  fact  alone  could  not  depre- 
ciate the  price.  Such  an  authoritTmay  be  used 
for  fraudulent  purposes;  but,  if  fairly  used,  its 
tendency  is  to  enhance  the  price;  and  in  this 
case  there  is  no  evidence  tliat  it  was  intended 
to  t>e.  01  in  fact  was,  unfairly  used.  On  the 
contrary,  there  seems  to  be  no  room  for  doubt 
that  the  price  bid  by  the  auctioneer  for  Harper 
was  more  than  any  other  person  was  willing  to 
^ve.  It  must  be  remembered,  that  the  auc- 
tioneer was  not  employed  as  the  agent  of  the 
creditor  to  purchase  the  property  for  him  at 
the  least  price  at  which  it  could  be  obtained. 
Such  an  a^ncy  an  auctioneer  should  not  un- 
dertake. It  is  inconsistent  with  his  relation  to 
the  seller,  and  with  the  faithful  discharge  of 
bia  duty  to  the  seller. 

But  an  agency  simply  to  bid  a  particular  sum 
for  a  purchaser,  amounting  to  no  more  than 
receiving  from  the  purchaser,  before  the  auc- 
tion, a  bid  which  is  to  be  treated  as  if  made 
there  by  the  purchaser  himself,  is  not  neces- 
sarily inconsistent  with  any  duty  of  the  auc- 
tioneer, and  does  not  enable  anyone  to  avoid 
the  sale. 

And  the  same  remark  applies  to  the  trustee. 
It  was  his  duty  to  obtain  for  the  property  the 
best  price  he  could  by  ttie  use  of  due  diligence 
in  a  fair  sale.  It  would  have  been  improper 
for  him,  in  behalf  of  the  creditor,  to  employ 
the  auctioneer  to  buy  at  anything  short  of  that 
beet  price.  But  there  was  no  impropriety  in 
bis  employing  him  to  bid  a  particular  sum  for 
lh«  creditor,  to  prevent  a  sacrifice  of  the  prop- 
erty. 

We  have  considered  all  the  objections  to  this 
sale  made  by  the  complainants,  and  finding 
neither  of  them  valid,  the  decree  of  the  court 
below  is,  in  that  respect,  afllrmed. 

As  to  so  much  of  the  complainants'  bill  as 
aeeka  relief  against  their  assignors,  in  the 
event  of  not  obtaining  satisfaction  from  the 
land,  we  are  of  opinion  that  these  .assignors 
are  under  no  such  liability  as  is  asserted  by 
the  complainants.  The  complainants  pur- 
chased a  negotiable  note  which  was  overdue. 
The  assignors  did  not  indorse  it,  but  simply 
assi^ed It  by  deed.  They  entered  into  certain 
specific  covenants  concerning  the  subject  mat- 
ter assigned:  and  their  liabilitv  depends  ex- 
clusively on  these  covenants,  ifeither  of  these 
covenants  appears  to  have  been  broken.  The 
only  one  concerning  which  any  doubt  has  been 
raised  is  the  following: 

"And  we  do  in  like  manner  covenant,  prom- 
ise and  agree,  that  the  said  note  of  (8,000 
hereinbefore  assigned,  shall  be,  and  is  entitled 
to  payment  out  of  any  sale  of  the  premises 
conveyed  in  and  by  the  deed  of  trust  afore- 
said, before  the  other  note  tlierein  specified, 
and  shall  have  a  prior  lien  on  the  said  premises, 
or  the  proceeds  thereof." 

We  think  the  purpose  and  effect  of  tliis  cov- 
enant was,  not  to  secure  payment  out  ef  any 
See  18  How. 


sale  which  mifdit  be  made  by  any  party  under 
any  title  to  the  premises,  but  only  to  assure 
the  priority  of  payment  of  the  note  assigned, 
in  preference  to  the  other  note,  out  of  any  sale 
maide  under  the  particular  title  to  the  premises 
described  in  the  deed  of  assignment. 

The  covenant  that  the  note  assigned  is  due, 
is  shown  to  have  been  kept  by  the  note  itself, 
in  the  absence  of  other  evidence.  The  answer 
admits  the  receipt  of  moneys  frem  the  maker 
on  account  of  other  debts,  but  denies  any  pay- 
ment on  account  of  this  note;  and  there  is  no 
evidence  to  the  contrary. 

The  decree  of  the  dreuit  Court  i$  affirmed, 
with  costs. 


J08IAH  8IDDON8  GRIFFITH.  JAMES  8. 

CHEW,  &c.,  AND  MARY  E.  CHEW,  his 

Wife,  PFffs  in  Error, 

e. 

JOHN  B.    BOGERT.  ABRAHAM   MYER 

AND  THADDEU8  SMITH. 

(See  S.  0.,  18  Bow.,  U8-1«5J 

lime,  luno  reckoned — state  eonstrvetion  of  state 
statute  eonelusive—judieial  sale  not  questiona- 
ble eoUateraUy. 

Tn  reckoningr  time  the  day  from  which  an  act  is 
to  b«  done,  the  termintu  a  qva,  should  generally  be 
Included. 

Where  a  state  statute  as  to  time  has  been  con- 
strued by  courts  of  the  state.  In  a  suit  twtween  the 
parties,  their  construction  will  prevail,  as  to  the 
parties  In  that  suit. 

In  Missouri  and  elsewhere  a  judicial  sale  and  title 
acquired  under  proceedings  of  a  court  of  compe- 
tent Jurisdiction  cannot  be.questtoned  collaterally, 
except  for  fraud  in  which  the  purchaser  was  par- 
ticipant. 

ArauedJan.  7and  8,1866.  Decided  Jan.l5,18S6. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Missouri. 

This  was  an  action  of  ejectment,  brought  in 
the  Circuit  Court  of  the  United  States  for  the 
District  of  Missouri,  by  the  plaintiffs  in  error, 
to  recover  possession  of  a  certain  lot  in  the  City 
of  St.  Louis.  The  trial  below  resulted  in  a 
verdict  and  judgment  in  favor  of  the  defend- 
ant. Whereupon  the  plaintiffs  brought  the 
case  here  on  a  writ  of  error. 

A  further  statement  appears  in  the  opinion 
of  the  court. 

Messrs.  J.  J.  Crittenden  and  J.  B. 
Thompson,  for  the  plaintiffs  in  error: 

The  whole  merits  of  the  case,  is  involved  in 
the  question  presented  bv  the  instruction  asked 
by  the  defendants,  ana  given  by  the  court, 
namely:  whether  the  plaintiffs  were  devested 
of  their  title  by  the  deed  of  the  sheriff  to  C.  S. 
Hempstead. 

The  plaintiffs  contend  that  they  were  not  so 
devested  of  their  title,  and  that  said  deed  was 
null  and  void. 


licrK.— Computation  of  time.   Dain. 
expiratUm."  "Before."  Sundays,  "within 


After  the 
'  ''  Frac- 


tiims  of  a  day,  when  regarded  and  when  flll^. 

There  is  no  general  rule  in  computing  time  from 
an  act  or  event  that  the  day  Is  to  t>e  Inclusive  or 
exclusive.  It  depends  on  the  reason  of  the  thing 
according  to  the  circumstances.  Lester  v.  Garland, 
16  Ves.,  248. 

Generally,  in  computing  time,  one  day  is  Included 
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1.  Because  jthe  judgments  themselves  were 
void  so  far  as  they  related  to  or  affected  the 
lands,  tenements  or  hereditaments  of  the  in- 
testate; or  if  not,  that  the  executions  issued 
thereon,  under  or  in  virtue  of  which  the  sheriff 
sold  the  land  in  question,  were  illegal,  null 
and  void,  because  iHSued  before  the  expiration 
of  eighteen  months  from  the  date  of  the  letters 
of  administration  of  the  estate  of  said  intestate, 
and  were  therefore  issued  in  direct  violation  of 
the  express  provisions  of  the  Act  of  Jan.  25, 
1817.     8  Met.,  602. 

2.  Because  the  sale,  in  virtue  of  which  said 
deed  purports  to  be  executed,  was  made  on 
May  1,  1821, and  before  the  expiration  of  eight- 
een months  from  the  date  (November  1,  1818) 
of  the  said  letters  of  administration,  contrary 
to  the  express  terms  of  the  said  Act  of  1817, 
and  was  therefore  illegal  and  void. 

The  only  questionable  part  of  this  proposi- 
tion is,  whether  May  1,  1821,  is  a  day  after  the 
expiration  of  eighteen  montlis  from  the  Ist  No- 
vember, 1819,  or  included  in  and  part  of  the 
period.  The  reasonable  and  legal  rule  of  com- 
putation of  time  in  such  cases  is  to  exclude  the 
first  day.  This  is  believed  to  be  the  rule  as  now 
Judicially  settled  in  Missouri. 

Oanliey  v.  Ehcing,  8  How.,  707;  Kimm  v. 
Oi^good,  19  Mo.,  60;  Th»  Mary  BUUn  v. 
BeeMer,  12  Mo.,  477. 

8.  Because,  before  the  sale  by  the  sheriff, 
the  court  had  ordered  and  directed  the  admin- 
istrator to  make  a  sale  of  the  real  estate  of  the 
intestate.and  had  thereby  assumed  the  control  of 
said  fund.  The  sale  and  deed  were  therefore 
null  and  void. 

14  How.,  52.  WitwaU  v.  Sampson, 

Mr.  H.  S.  Gejrer,  for  defendants  in  error: 

It  has  been  laid  down  in  many  cases,  as  a 
general  rule,  that  where  lime  is  to  l>e  computed 
from  an  event  or  an  act,  the  day  of  the  event 
or  the  performance  of  the  act  is  to  be  included. 

Norrit  v.  Oawtry,  Hob.,  189;  KirwY.  Adder- 
ley,  Doug.,  463;  Castle  y.  Burditt,  8  T.  R.,  628; 
OlamngUm  v.  RawUngn,  8  East,  407;  Priest  v. 
TarlUm.  8N.  H.,  93;  Thoma»  v.  Affiiek,  16  Pa., 
14;  Bobinett  v.    Compton,  2  La.   Ann.,   856;- 


Pearpoint  v.  Graham,  4  Wash.  C.  C,  282;  Ar- 
nold v.  U.  8.,9  Cranch,  104. 

In  some  cases  the  rule  has  been  held  to  be, 
to  exclude  the  day  of  the  act  or  event  from  the 
computation;  in  others,  the  day  has  been  in- 
cluded without  laying  down  any  general  rule. 

King  v.  Cumberland,  4  Nev.  &  M. ,  875 ;  Jvdd 
V.  Fulton.  10 Barb.,  117;  Wingy.  Dati$,  7  Me., 
81;  Ex  parte  Dean,  2  C!ow.,  605;  Q>meU  v. 
Mouiton,  8 Den.,  12; Snyder  v.  Warren,  2  Cow., 
618;  The  Mary  Blaine  v.  BeeMer,  12  Mo.,  477; 
KimmY.  Oigood'B  Adminittratori,  19  Mo.,  60. 

It  has  been  denied  that  there  is  any  general 
rule;  that  it  depends  upon  the  reason  of  the 
thing,  the  context  and  subject  matter, 

Leeter  v.  Oarland,  15  Ves.,  Jr., 248;  DotMng 
V.  Foxall,  1  Ball.  &  B.,  196;  Windetn-  v.  China, 
4  Me.,  298;  Bigelow  v.  Wilton,  1  Pick.,  486; 
Pretbrey  v.  WMtams,  16  Mass.,  193;Jone»  r. 
Planter*'  Bank,  5  Humph.,  819;  O'Connor  ▼. 
Toum*,  1  Tex.,  107. 

In  the  computation  of  time  in  promissory 
notes  and  bills  of  exchange,  the  day  of  the 
date  has  generally  been  excluded ;  in  other  in- 
stances it  is  held  to  be  inclusive  or  exclumve, 
according  to  the  context  and  subject  matter. 

Pugh  V.  Duke  uf  Leedt,  Cowp. ,  714.  and  cases 
there  cited  and  reviewed;  Band  v.  Band,  4  N. 
H..  267;  Moore  v.  Bond,  18  Me.,  142;  WOeox  v. 
Wood,  9  Wend.,  846. 

It  appears  to  have  been  very  generally 
agreed,  that  either  the  first  or  the  last  day  shall 
be  included  in  the  computation,  and  in  no  case 
are  both  to  be  excluded  or  included,  unless  the 
contract  or  statute  upon  which  the  question 
arises  will  admit  of  no  other  construction. 

Ex  parte  Dean,  2  Cow.,  606;  ITuma*  v. 
Affliek,  16  Pa.,  14;  Sandert'  Heirt  v.  Norton, 
iMon.,  474. 

Upon  a  review  of  the  cases,  it  appears  that 
there  is  no  general  rule  on  the  subject;  but  ac- 
cording to  the  adjudged  cases,  whether  the  day 
in  either  case  is  to  be  included  or  excluded, 
depends  upon  the  reason  of  the  thing,  the  sub- 
ject matter  and  the  context. 

The  intention  of  parties  to  a  contract  and  of 
the  Legislature  in  case  of  a  statute,  is  to  govern. 


and  one  excluded.  2  Browne,  Pa.,  18;  4  Honr., 
464:  28  Ala.  N.  S.,647:  2  Harr.,461;  5  Blackf.,819: 
18  Ohio,  408 ;  10  Rich.  (8.  C).  395. 

Excluding  the  day  on  which  an  act  is  done,  when 
oomputatlon  is  to  be  uuid(.-  Irom  such  an  act.  J.<»- 
ter  V.  Garland,  15  Ves, -MB:  1  Biill  &  B.,  193:  Hoinan 
V.  LiswoU,  8  Cow.,  65!);  11  Mass.,  204;  1  Picli.,  4W6; 
1  Meto.,  127;  3  Denio,  12;  1  Mod,,  8;  27  Ala.  N,  8., 
311:  19  Mo,,  60:  18  Conn.,  18;  Campliell  v.  Internat. 
L.  Ins.  80C..4  Bosw.,  2!»8 :  including  it.  Doug.,  488; 
Hob.,  139;  8Term,ffi:):  :i  Kast,  417;  3  Browne.  Pa., 
18;  16  Mass.,  193;  4  niHcl<r.,  .<t.>U. 

There  is  an  exception  whcic  tlie  exclusion  will 
prevent  forfeiture.  Hob.vl39;  2  Camp.,  294 ;  Cowp., 
T14;  4  Me.,  298. 

Time  from  and  after  a  given  day  excludes  that 
day.  1  Pick.,  486:  7  Marsh.,  202;  1  Blaokf.,392;  i 
N.  H.,  267:  3  Pcnn.,  200;  1  Nott  k  MoC,  566;  and 
Includes  the  last  day  of  the  gpecISed  period.  Sheets 
v.  Selden,  2  Wail,,  177. 

Where  the  statute  says  "  after  the  expiration"  of 
a  time  named,  that  time  must  fully  expire  before 
the  act  can  be  legally  performed.  Marvin  v.  Mar- 
vin, 75  N.  y.,  240;  Commercial  Bank  v.  Ives,  2H1U, 
355 ;  ButU  v.  Edwards,  2  Denio,  164. 

when  two  periods  are  fixed  within  which  an  act 
may  be  done,  it  Is  a  general  rule  that  it  may  be 
done  on  any  intervening  day,  unless  some  day  be 
expressly  excluded.  Russell  v.  Ostrander,  30  How. 
Pr^93. 

when  a  computation  of  time  la  to  be  made  from 
an  act  done,  the  day  on  wbloh  the  act  Is  done  is  in- 
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eluded.  Arnold  v.  IT.  8.,  4  Cranch,  104,  alTar  1  Oall., 
248;  Pearpoint  v.  Orabam,  4  Wash.,  232;  Ex -parte 
Parquhar,  1  Mont.  &  HcA.,  7;  Cowie  v.  Harris.  M. 
*  M.,  141 ;  8.  C,  22,  E.  C.  L.,  270:  Godson  v.  Sanct- 
uary, 4  B,'&  Ad.,  266;  S.  C.  24,  E.  C.  L.,  63;  1  Nev.  ft 
M.,  62.  The  only  exception  is,  that  the  day  on 
which  a  bill  of  exchange  payable  at  so  many  days 
after  sight  is  accepted,  is  excluded.  Pearpoint  v. 
Oraham,  supra. ' 

Where  the  statute  requires  an  act  to  be  done  so 
many  days  at  least  l>efore  a  given  event,  the  time 
must  be  reckoned  exoludtng  both  the  day  of  the 
act  and  that  nf  the  event.  Keg.  v.  Shropshire  Jus- 
tices, 8  A,  &  E„  173:  Reg.  V.  Middlesex  Justloee,  S 
New  Sesa,  Cas.,  73:  3  D.  &  L.,  109;  9  Jur.,  TS8 ;  14L. 
J.  M.  C,  139:  MltcheU  v.  Foster,  4  P.  &  D.,  150;  IZ 
A.  k  E.,  472;  9  D.  P.  C,  627;  Reg.  v.  Abedare  Can. 
Co.,  14  Q.  B..  854 ;  14  Jur.,  735 ;  19  L  J.  Q.  B,  2S1. 

In  England  the  general  rule  of  law  Is  that "  days" 
mean  "oonsocutlve  days,"  except  Sunday  is  the 
first  or  last  day.  Brown  v.  Johnson,  Car,  &  H.,  440 ; 
10  M.  &  W.,  Si.  Sunday  included.  Niemann  v. 
Moss.  6  Jur.  N.  S„  776:  29  J.  L.  Q.  B.,  208:  Peacock 
v.  Reg.,  4  C.  B.  N.  8.,  264 ;  27  L.  J.  C.  P.,  224;  Wynne 
V.  Konaldson,  13  W.  R.,  899:  12  L.  T.  N.  8.,  711.  Un- 
der Nuisances  Removal  Act  Sunday  reckoned  in, 
though  It  falls  on  the  last  day.  SImkin,  ex  parte, 
8  Jur.,  N.  S..  lU;  29  L.  J.  M.  C,  23;  2  El.  k  BU  SB. 
Excluded  under  Bills  of  Exchange  Act  in  days  for 
appearance,  if  last  day.  Lewis  v.  Calor,  I  F.  &  F., 
906.  If  act  is  to  lie  done  by  court  and  last  day  falls 
on  Sunday,  it  may  be  done  on  next  practicable  day. 
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Such  construction  is  to  be  adopted,  if  admissi- 
ble, as  will  prevent  an  estoppel,  save  forfeiture 
or  avoid  penal  conseqaences;  a  construction 
most  beneficial  to  the  party  entitled  to  favor, 
to  secure  his  rights  rather  than  destroy  them, 
or  to  save  a  right  intended  to  be  favored  by 
law. 

Dyer,  318;  ffaiter  v.  A»h,  1  Ld.  Raym..  84; 
Seimorea  v.  Noguirefi  Ld.  Raym.,  1241;  Pagh 
V.  thikeqf  Leeds,  Cowp.,714;  Later  v.  OarUind, 
IS  Yes.  Jr. ,  348,  and  cases  there  cited  and  re- 
viewed: BigelowY.  Wilitm.  1  Pick.,  485;  WO- 
eox  V.  Wood,  9  Wend.,  846,  and  cases  above 
cited. 

The  policy  of  the  law  which  favors  the  rights 
of  purchasers  at  judicial  sales,  not  only  author 
izes  but  requires  a  construction  of  the  statute 
favorable  to  the  purchasers.  There  being 
nothing  in  the  statute  requiring  a  different  con- 
struction, such  mode  of  computation  is  to  be 
adopted  as  will  give  validity  to  the  sale. 

RMnett  v.  CkmpUm,  2  La.  Ann.,  856;  PMr- 
pointY.  Or<aam,  4  Wash.  C.  C,  282;  Lytle  v. 
WObamt,  16  Serg.  &  R.,  136. 

The  title  of  ^oonafide  purchaser  at  a  judi- 
cial mle,  is  not  affected  by  any  irregularities  in 
the  proceedings  of  the  officer,  or  in  the  process 
under  which  fie  sold.  All  that  is  necessary  to 
support  the  title  of  a  purchaser  in  an  action  of 
ejectment,  is  the  judgment,  execution,  levy, 
and  sheriff's  deed. 

Jaekion  v.  Stembergh,  1  Johns.  Cas.,  163; 
Jaekton  v.  BartleU,  8  Johns.,  861;  Jaekton  v. 
Bo»eteU,  13  Johns.,  97;  Jaekion  v.  De  Laney, 
13  Johns.,  685;  Jackmn  v.  Bobini,  16  Johns., 
587;  Brown  y.  Miaer,3J.  J.  Marsh.,  489;  Lam- 
renee  v.  Speed,  2  Bibb,  401;  Webber  v.  Ooa;,  6 
Hon.,  110;  Day  v.  Graham,  6  III.,  435;  Saig- 
gartY.  Barber,  4  Scam..  364;  Ware  v.  Bradford, 
2  Ala..  670;  19  A\ti.,lBi;  SUUeBankv.  Noland, 
18  Ark.,  299;  Newton  v.  State  Bank,  14  Ark., 
9;  Byert  v.  Fowler,  12  Ark.,  218:  Wheatonv. 
Sexton,  4  Wheal.,  506;  Hart  v.  Beetor,  7  Mo., 
581 :  Heed  v.  Beirt  of  Austin,  9  Mo.,  722;  Lande* 
V.  Ptrkins,  12  Mo.,  254;  Draper  v.  Bryson,  17 
Mo.,  71;  Carton  V.  Walker,  16  Mo.,  68;  Bobi- 
nett  V.  CompUm,  2  La.  Ann.,  856. 


The  proceedings  of  a  court  of  competent 
jurisdiction  cannot  be  called  into  question  col- 

1  fltAf&I  1 7 

1  Baldwin,  246,  266;  6  Ben.,  254;  1  8.  &  R., 
101 ;  8  8.  &  R. ,  397. 

Errors  and  irregularities  are  to  be  corrected 
by  some  direct  proceeding,  either  before  the 
same  court  or  in  an  appellate  court. 

Thomptoit  V.  Tohnie,  2  Pet.,  157;  Voorheety. 
Bank  ofU.8.,\(i  Pet.,  473;  Grignon  v.  Ai-tor. 

2  How.,  843;  Letsee  of  Adam*  v.  Jeffries,  12 
Ohio,  272;  r.Mtee  of  Paine  v.  Mooreland.  15 
Ohio,  443;  Beed  v.  Austin's  Heirs,  9  Mo.,  722; 
Landes  v.  Perkins,  12  Mo.,  254. 

Mr.  Jtutiee  Grier  delivered  the  opinion  of 
the  court: 

The  plaintiffs  claim  the  land  which  is  the 
subject  of  controversy  in  this  suit,  as  heirs  of 
Isaac  W  Qriffith,  who  died  seised  of  the  same 
in  18l9.  His  estate  was  insolvent.  Judgments 
were  obtained  against  his  administrators  in 
1820,  executions  were  issued  thereon,  and  the 
property  sold  by  the  sheriff.  The  defendants 
claim  under  the  purchaser  at  this  sale. 

On  the  trial,  the  court  below  instructed  the 
jury  "  that  the  sheriff's  deed,  read  in  evidence 
under  the  judgments  and  executions  also  in 
evidence,  was  effectual  to  devest  the  title  of 
the  heirs  of  Isaac  H.  Qriffith  to  the  land  men- 
tioned in  said  deed." 

It  is  admitted,  that  in  the  State  of  Missouri 
the  lands  of  a  deceased  debtor  may  be  taken 
in  execution,  and  sold  by  the  sheriff,  in  satis- 
faction of  a  judgment  against  the  administra- 
tor. And  also  that  such  deed  vests  in  the  pur- 
chaser all  the  estate  and  interest  which  the  de- 
ceased had  in  the  property  at  the  time  of  his 
death.  But  it  is  alleged  that  this  sale  is  "with- 
out authority  of  law  and  void,"  because  the  ex- 
ecution was  issued  and  sale  made  before  the 
time  limited  for  stay  of  execution  against  the 
real  estate  of  a  decedent.  The  law  and  the 
facts  on  which  this  objection  to  the  validity  of 
the  sale  is  founded  are  as  follows: 

By  an  Act  of  18i7,  it  ia  provided  that  "  all 
lands,  tenements  and  hereditaments  shall  be 


Hughes  V.  Griffiths,  18  C.  B.  N.  S.,  8Z4 ;  ffi  L.  J.  C. 
P..  47. 

Where  ]ud|re  ordered  monejr  paid  on  2Sth  of  each 
month  and  ft  fell  on  Sunday.  Held  tbattbe  de- 
fendant had  the  whole  of  Monday  to  pay  the  raonoy 
in.  Morris  v.  Barrett,  T  C.  B.  N.  S.,tS»;0  Jur.  N. 
8.,  AW:  29  L.  J.  C.  P.. loe. 

Statute  forbidding  an  act  to  be  done  on  a  partic- 
ular day  means  the  natural  day  of  Zi  hours,  from 
mldnlKat  to  mldDitrbt.  PulUng  v.  People,  8  Barb., 
3M. 

**T111"  iDoludes  the  day  to  which  it  Is  preflzed, 
but "  between"  is  Intermediate.  Bunoe  v.  Reed,  16 
Barb.,  347. 

**  Witbio."  Where  an  act  is  to  l)e  done  wtthln  a 
npeclfled  number  of  days,  the  day  on  which  the  no- 
tice is  iriven  and  the  day  on  which  the  act  is  to  be 
done  are  considered,  the  one  inclusive  and  the  other 
exclusive,  indifferently.  So  held,  of  return  of  proo- 
€91.  Gillespie  v.  White,  16  Johns.,  117 ;  of  notices  in 
suits.  Cluurles  v.  Stanbury,  3  Johns.,  381:  of  time 
Ozed  by  statute.  Hoffman  v.  Duel,  5  Johns.,  232 ; 
Bx  parte  I>c«n,  2  Cow.,  606 ;  Snyder  v.  Warren,  2 
Cow.,  518 ;  Homan  v.  Lisweii,  6  Cow.,  658 ;  Col.  T.  Co. 
V.  Haywood,  10  Wend.,  422;  Phelan  v.  Douglass,  11 
How.  Pr.,  198;  where  a  specldc  number  of  days  is 
designated  by  rule  of  court.  Irving  v.  Humphreys, 
Hopkins  Ch..  364. 

"  Within"  30  days,  Brst  day  excluded  and  party 
has  whole  of  thirtieth ;  "  after"  8U  days,  act  cannot 
be  done  illl  tbirty-tlrst  day.    Judd  v.  Fulton,  10 
BarbM  117. 
See  la  How, 


"  within ;"  day  of  the  act  Included.  People  v. 
Wood,  10  N.  Y.  Leg.  Obe.,  61.  Contra,  day  of  the 
aotexcluded.  People  v.  N.  Y.  C.  &  H.  H.  H.  R.  Co., 
28  Barb.,  284. 

The  manner  of  computing  time  is  settled  in  Mew 
York  by  the  Code  of  Civil  Procedure,  sec.  788 

Fracdons  of  a  day  are  not  regarded  except  for 
the  purposeof  guardluir airainet injustice.  Blyden- 
burgh  v.  Cotheal,  4  N.  Y.,  418 ;  S.  C,  5  H  ow.  Pr.,  200 ; 
3  Code  R.,  216 ;  Jones  v.  Porter,  B  How.  Pr.,  SHU ; 
Reg.  V.  St.  Mary,  Warwick,  1  El.  &  Bl.,  816;  1 C.  L. 
R.,  192 ;  17  Jur.,  561 ;  22  L.  J.  M.  C,  109. 

Sunday  and  fractions  of  a  day  not  regarded.  Mc- 
Gill  V.  Mnk  of  D.  8.,  12  Wheat.,  611 ;  Col.  T.  Co.  v. 
Haywood,  10  Wend.,  422;  Hughes  v.  Patton,  12 
Wend.,  234;  Rush  v.  VanBenschoten,  1  How.  Pr..]49. 

The  doctrine  that  in  law  there  is  no  fraction  of  a 
day,  is  a  mere  legal  Action,  and  is  true  only  mill 
moilo,  and  In  a  limited  sense,  whenever  it  will  pro- 
mote the  purposes  of  substantial  justice.  Matter 
of   Kichardson,  6  Law  Kep.,  392 ;  S.  C,  2  Story.  671. 

where  it  Is  necessary  to  show  which  of  two  events 
first  took  place,  the  court  may  enter  into  the  (jues- 
tion  of  the  fractions. of  a  day ;  therefore  the  court 
will  regard  the  particular  hour  at  which  a  defend- 
ant dies,  so  as  to  see  whether  execution  issued 
Brevlously  to  his  demise.  Clinch  v.  Smith,  8  D.  P. 
.,337. 

The  law  will  take  notice  of  fractions  of  a  day 
when  the  precise  hour  Ijecomes  material,  as  in  as- 
oertaininjr  the  priority  of  lii'ns.  Haden  v.  Budden- 
•tck,  40  Mow.  Pr.,  241. 
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liable  to  be  seized  or  sold  upon  judgment  and 
Execution  obtained  against  the  defendant  or 
defendants,  in  full  life,  or  against  his  or  her 
heirs,  executors  or  administrators  after  the  de- 
cease of  the  testate,  or  intestate;  provided,  no 
such  land,  tenements,  or  hereditaments,  shall 
be  seized  and  sold  until  after  the  expiration  of 
eighteen  montlis  from  the  death  of  such  ances- 
tor, or  the  date  of  the  letters  testamentary  or 
letters  of  administration,  and  execution  mav 
issue  against  such  lands,  tenements  and  hered- 
itaments, after  the  death,  testate  or  intestate, 
and  after  the  lime  aforesaid,  in  the  same  man- 
ner as  if  such  person  were  living." 

The  letters  of  administration  on  the  estate  of 
Griffith  are  dated  on  the  1st  of  November,  1819. 
The  sale  was  made  by  the  sheriff  on  the  let  of 
May,  1821,  on  executions  previously  issued. 

It  is  contended  that  the  term  of  eighteen 
months  from  the  Ist  of  Novemlier,  1619,  had 
not  expired  on  the  1st  of  May,  1(521,  and 
consequently  the  sale  was  without  authority  of 
law,  and  void. 

But  we  are  of  opinion  that  the  assumption  on 
which  this  inference  is  based  is  not  correct;  nor 
the  inference  correct,  if  the  assumption  were 
granted. 

If  the  day  on  which  the  letters  of  adminis- 
tration be  counted  in  the  calculation,  the  term 
of  eighteen  months  had  "  expired"  on  the  1st 
May.  1821. 

Whether  the  '*  tn-minu*  a  quo"  should  be  so 
included,  it  must  be  admitted,  has  been  a 
vexed  question  for  many  centuries,  both  among 
learned  doctors  of  the  civil  law  and  the  courts 
of  England  and  this  country.  It  has  been 
termeaby  a  writer  on  civil  law  (Tiraqueau) 
the  controversia  eontrovergimma. 

In  common  and  popular  usage,  the  day  "a 
quo"  has  always  been  included,  and  such  has 
been  the  general  rule  both  of  the  Roman  and 
common  law.  The  latter  admits  no  fractions 
of  a  day ;  the  former,  in  some  instances,  as  in 
casesuf  minorlty,calculated  "de  momentoenmo- 
mentum."  The  result  of  this  subdivision  was 
to  comprehend  a  part  of  the  "t«nninut  a  quo." 
But  in  cases  where  fractions  of  a  day  were  not 
admitted,  as  in  those  of  usucaption  or  prescrip- 
tion, a  possession  commencing  on  the  1st  Jan- 
uary, and  ending  on  the  8 1st  December,  was 
counted  a  full  year.  It  was  in  consequence 
of  the  uncertainty  introduced  on  this  subject 
by  the  disquisitions  and  disputes  of  learned 
professors,  that  Gregory  IX.,  in  his  decretals, 
introduced  the  phrase  of  "  a  year  and  a  day," 
in  order  to  remove  the  doubts  thus  created,  as 
to  whether  the  "  dies  a  quo"  should  be  included 
in  the  term.  It  thus  maintained  the  correct- 
ness of  the  common  usage,  while  it  satisfied  the 
doubts  of  the  doctors. 

The  earlier  cases  at  common  law  show  the 
adoption  of  the  popular  usage  as  to  the  general 
rule,  but  many  exceptions  ^^ere  introduced  in 
its  application  to  leases,  limitations,  &c.,  where 
a  forfeiture  would  ensue.  But  the  cases  are 
conflicting,  and  have  established  no  fixed  rule 
as  to  such  exceptions.  Lord  Mansfield  reviews 
the  cases  before  his  time,  in  Piigh  v,  Leedt, 
Cowp.,  714,  and  comes  to  the  conclusion 
"  that  the  cases  for  two  hundred  years  had  only 
served  to  embarrass  a  point  which  a  plain  man 
of  common  sense  and  understandiug  would 
have  DO  difficulty  in  construing." 
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The  rule  he  lays  down  in  that  case  is,  "  that 
courts  of  justice  ought  to  construe  the  words  of 
parties  so  as  to  effectuate  their  deeds,  and  not 
destroy  them;  and  that,  '  from'  the  date,  may 
in  vulgar  use,  and  even  in  strict  propriety  of 
language,  mean  either  inclusive  or  exclusive." 

It  would  be  tedious  and  unprofitable  to  at- 
tempt  a  review  of  the  very  numerous  modem 
decisions,  or  to  lay  down  any  rules  applicable 
to  all  cases.  Every  case  must  depend  on  its 
own  circumstances.  Where  the  construction 
of  the  language  of  a  statute  is  doubtful,  courts 
jvill  always  prefer  that  which  will  confirm 
rather  than  destroy  any  bon^  iUU  transaction  or 
title.  The  intention  and  policy  of  the  enact- 
ment should  be  sought  for  and  carried  out. 
Courts  should  never  indulge  in  nice  grammat- 
ical criticism  of  prepositions  or'  oon junction*, 
in  order  to  destroy  rights  honestly  acquired. 

In  the  present  case  there  is  no  reason  for  de- 
parting from  the  general  rule  and  popular  usage 
of  treating  the  day  from  which  the  term  u 
to  be  calculated,  or  '  terminut  a  quo,'  as  inclu- 
sive. The  object  of  the  Legislature  was  to  give 
a  stay  of  execution  for  eighteen  months,  in  or- 
der that  the  administrator  might  have  an  op- 
portunity of  collecting  the  assets  of  the  deceased 
and  applying  them  to  the  discharge  of  bis 
debts.  The  day  on  which  the  letters  iosue  may 
be  used  for  this  purpose  as  effectually  as  any 
other  in  the  year.  The  rights  of  the  creditor  to 
execution  are  restrained  by  the  Act.  for  the 
"benefit  of  the  debtor's  estate.  Th^  administra- 
tor has  had  the  number  of  days  allowed  to  bim 
by  the  Statute  to  collect  bis  assets  and  pay  the 
debts.  The  construction  which  would  exclude 
the  day  of  the  date  is  invoked,  not  to  avoid  a 
forfeiture  or  confirm  a  title,  but  to  destroy  one, 
obtained  by  a  purchaser  in  good  faith  under 
the  sanction  of  a  public  judicial  sale. 

If  the  Statute  in  question  were  one  of  limita- 
tion, whereby  the  remedy  of  the  creditor  would 
have  been  lost,  unless  execution  had  issued  and 
sale  been  made  within  the  eighteen  months, 
probably  a  different  construction  might  have 
prevailed.  Yet,  even  in  such  a  case,  the  prec- 
edents conflict. 

See  OomeU  v.  Moulton,  3  Denio,  12;  and 
Pre^ey  v.  Wmam»,  15  Mass.,  198. 

But  if  the  correct  application  of  the  rule  to 
the  present  case  were  doubtful,  the  fact  that 
this  question  was  raised  and  decided  by  the 
court  between  the  parties  to  the  judgment,  and 
that  the  court,  after  considering  the  question, 
ordered  the  sale  to  the  made  on  the  1st  May, 
would  be  conclusive,  not  only  as  re*  judicata 
inter  parte*,  but  as  evidence  of  the  received 
construction  by  the  courts  of  Missouri,  which 
it  would  bean  abuse  of  judicial  discretion  now 
to  overturn. 

Finally,  there  is  another  view  of  this  case 
which  is  conclusive,  as  regards  this  and  all 
other  objections  taken  by  the  counsel  to  the 
validity  of  the  sheriff's  'deed.  It  is  the  well- 
known  and  established  rule  of  law  in  Missouri 
and  elsewhere,  that  a  judicial  sale  and  title  ac 
quired  under  the  proceedings  of  a  court  of  com- 
petent jurisdiction  cannot  be  questioned  col- 
laterally, except  in  case  of  fraud,  in  which  the 
purchaser  was  a  participant. 

See  Grignon  v.  Attor,  2  How.,  819.  The  cases 
of  Heed  v.  Auttin,  9  Mo.,  722;  of  Lande»  v. 
Perkitu,  12  Mo.,  289;  Carton  v.   Walker,  16 
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Mo.,  68,  and  Draper  v.  Bryan,  17  Mo.,  71, 
ahow  that  this  principle  of  the  common  law  is 
the  received  and  established  doctrine  of  the 
courts  of  Missouri. 

The  sheriff's  deed  in  the  present  case  is 
founded  on  a  regular  judgment  in  a  court  of 
competent  Jurisdiction,  and  an  execution  on 
■aid  ludgment  issued  by  authority  of  the  court, 
and  levied  on  property  subject  by  law  to  be 
taken  and  sold  to  satisfy  the  judgment.  The 
writ  authorized  the  sheriff  to  sell ;  a  sale  was 
made  in  pursuance  thereof  by  the  sheriff,  and 
a  deed  executed  to  the  purchaser,  which  was 
afterwards  acknowledged  in  open  court  accord- 
ing to  law.  At  this  time,  all  parties  interested 
could  and  would  have  been  heard  to  allege  any 
irregularity  in  the  proceedings  that  would  jus- 
tify the  court  in  setting  it  aside.  The  objec- 
tions tu  this  sale  do  not  reach  the  power  of  the 
court,  or  the  authority  of  the  sheriff  to  sell. 
The  issuing  of  an  execution  on  a  judgment  be- 
fore the  stay  of  execution  has  elapsed,  or  after 
a  year  and  day  without  reviving  the  judgment 
the  want  of  proper  advertisements  by  the  sher- 
iff, and  other  like  irregularities,  may  be  suf- 
ficient ground  for  setting  aside  the  execution  or 
■ale,  on  motion  of  a  party  to  the  suit,  or  any- 
one interested  in  the  proceedings;  but  when  the 
objections  are  waived  by  them,  and  the  judicial 
tale  founded  on  these  proceedings  is  contlrmed 
by  the  court,  it  would  be  injurious  to  the  peace 
of  the  coihmunity  and  the  security  of  titles  to 
permit  such  objections  to  the  title  to  be  heard 
in  a  collateral  action. 

On  every  view  of  the  case,  we  are  of  opinion 
that  tb6  title  of  the  purchaser  is  protected  by 
the  established  rules  of  law,  and  that  there  was 
no  error  in  the  instructions  given  to  the  jury 
by  the  court  below. 

ThejudgtMnl  of  the  Cireuit  Court  it,  Iherrfore, 
t^fflrmed. 

CIted-a  How.,  436 ;  1  Otto,  SaO ;  3  Wall.,  Jr.,  304 ; 
12  Bank.  Be^..  lOL 


XBCKER.  TORRE  &  CO.  kt  al.,  ClaimanU 
of  the  Cargo  of  the  Ship  Admittance,  akd 
FESSENDEN  akd  FAT,  Cl^mants  of  the 
Ship  AoMiTTAHCB,  Appellants. 

V. 

JOHN  B.  MONTGOMERY,  Libelant. 

(See  S.  C„  18  How„  uo-iaj.) 

In  war,$ubitetfofbelligerenU,enemiettoeaekolh«r 
— trading  between  them  unlatefat — interposi- 
tion ef  neutral  port  no  justification — permis- 
fion  of  owners  of  vessel  and  acts  of  agents 
—commander  of  eaptor  may  decide  to  sell — 
prize  in  foreign  port— libel  in  name  of  eaptor 
immaterial  rf  not  olpeeted  to — proceeds  of 
prize  sale  may  be  put  in  Treasury. 

In  a  state  of  war,  the  two  belligerent  nations  and 
all  their  oltlxens  or  subjects  are  enemies  to  each 
other. 

All  tnteroourse  and  communloatlon  between 
them  Is  unlawful. 


NOTB.— Crimmtmlon  ot  eaptnrt,  vhen  inquirabU 
into.  In  tear,  domlett  n/  owner  dMermines  eharaeter 
nf  0»od(,  whether  hitftUe  or  neutral.  See  note  t  > 
The  Mitry  and  8u8ao,  1  Wbeat.,  43 ;  and  see  note  to 
The  Fraooea,  8  Craach,  836, 

See  18  How. 


A  trading  with  the  enemy,  except  by  license, 
subjects  tbe  property  to  conOsoatlon. 

This  rule  applies  to  allies. 

The  Interposition  of  a  neutral  port  between  the 
shipment  and  the  ultimate  destination  makes  no 
difference. 

No  communication,  direct  or  Indirect  can  be 
carried  on  with  tbe  enemy. 

Tbe  bare  permlssioa  of  the  owners  of  tbe  use  of 
their  vessel  In  hostile  enterprises,  equally  with  her 
employment  under  their  Immediate  command, 
renders  such  vessel  liable  to  capture  and  condemna- 
tlon. 

If  the  owners  had  not  anticipated  a  violation  of 
this  public  law,  still  the  fate  of  this  vessel  must  de- 
pend upon  the  conduct  of  their  agent  with  whom 
they  have  entrusted  It. 

Whether  the  captured  vessel  shall  be  sent  home 
for  condemnation  Isaquestloo  of  discretion  for  the 
commander  of  the  capturing  vessel  alone  to  decide. 

If  he  decide  with  reasonable  discretion  and  hon- 
est purpose  to  sell  her  In  a  foreign  country,  his 
omusion'tu  send  her  home  will  not  work  a  forfeit- 
ure of  the  right  of  prize. 

That  tbe  proceedings  (or  condemnation  were 
In  tbe  name  of  tbe  captor,  Instead  of  the  (Tnlted 
States,  when  tbe  decree  was  In  favor  and  In  the 
name  of  the  government  by  whom  the  proceeds 
have  been  received,  where  this  objection  was  not 
raised  In  the  court  below.  Is  an  immaterial  irregu- 
larity. 

It  was  proper  to  place  the  proceeds  of  tbe  prize 
sale  in  the  Treasury  of  the  Dotted  Stales. 

Argued  Dee.  t7,  1866.    Decided  Jan.  17,  1866. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Columbia. 

The  case  is  stated  by  the  court. 

Messrs.  Ooxe.  Nuaon  and  Dexter  for 
appellants: 

The  case  of  I^EMe,  8  Rob.,  224,  is  decisive 
of  the  present. 

All  proceedings  to  condemn  property  as 
prize,  must  be  instituted  in  the  name  of  the 
p;ovemment.  The  proceedings  in  this  case  are 
in  direct  violation  of  the  law  which  regulates 
prize  proceedings. 

1  Wheat.,  495,  Appendix;  2  Wheat.,  Ap- 
pendix, note  1,  6;  6  Rob.,  65,  67  and  58;  3 
H.  Bl.,  641. 

The  property  condemned  by  the  decree  is 
not  what  the  libel  asked  to  be  condemned,  nor 
has  that  been  brought  into  the  possession  of 
the  court.    4  Rob.,  188. 

Messrs.  Rewerdy  Johnson  and  P.  B. 
Key  for  the  appellee. 

Mr.  Justice  Daniel  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  in  admiralty 
by  the  Circuit  Court  of  the  United  States  for 
Uie  District  of  Colombia,  bv  which  decree  the 
ship  Admittance,  claimed  ^y  thu  appellants, 
Charles  B.  Fessenden  and  Richard  S.  Fay,  as 
owners,  and  the  cargo  of  the  same  ship  claimed 
by  the  appellants,  Jecker,  Torre  &  Co.  and 
Manuel  Quintana,  were  upon  a  libel  filed  by 
the  appellee,  John  B.  Montgomery,  condemned 
as  prize  of  war. 

It  will  serve  to  explain  the  nature  of  the 
present  controversy,  and  the  character  of  the 
decree  of  the  Circuit  Court  above  mentioned, 
to  refer  to  the  proceedings  heretofore  had  there- ' 
in  upon  a  libel  filed  by  the  claimants  of  the 
cargo  for  restitution,  and  to  the  decision  of 
this  court  upon  cross  appeals  from  those  pro- 
ceedings, both  by  the  claimants  and  the  captor, 
out  of  which  last-mentioned  decision  the  case 
t)efore  us  has  arisen. 

By  the  decision  of  this  court  just  referred  to 
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(see  18  How.,  498),  we  hold   the   following 
propositions  to  have  been  expressly  ruled : 

1.  Tliat  the  Admiralty  Court  of  the  District 
of  Columbia  bad  jurisdiction  of  the  libel  for 
the  condemnation  of  the  property  in  contest, 
although  such  proprety  was  not  brought  within 
its  jurSdiction ;  and  if  they  found  the  subject  lia- 
ble to  condemnation,  might  proceed  to  con- 
demn, although  not  in  fact  within  the  custody 
or  control  of  the  court. 

2.  That  the  Admiralty  Court  in  the  District 
of  Columbia,  having  junsdiclion  of  the  case,  it 
was  its  duty  to  order  the  captors  to  institute 
proceedings  in  that  court  to  condemn  the  prop- 
erty as  prize,  by  a  day  to  be  named  in  the  or- 
der; and  in  default  thereof,  to  be  proceeded 
against  uponalil)el  for  an  unlawful  seizure;  be- 
cause the  property  of  the  claimant  is  not  de 
vested  by  the  capture,  but  by  condemnation  in 
a  prize  court — is  not  devested  until  condemna- 
tion, though  such  condemnation  will  relate 
back  to  the  capture. 

8.  That  the  grounds  alleged  for  the  seizure 
of  the  vessel  and  cargo,  viz. :  that  the  vessel 
sailed  from  New  Orleans  with  the  design  of  trad- 
ing with  the  enemy,  and  did  in  fact  hold  ille- 
gal intercourse  with  them,  are  sufficient,  if  sup- 
ported by  testimony,  to  subject  both  vessel  and 
cargo  to  condemnation. 

4.  And  if  the^  were  liable  to  condemnation, 
the  reasons  assigned  in  the  answer  for  not 
bringing  the  vessel  and  cargo  into  a  port  of  the 
United  States  for  trial — viz. :  that  it  was  impos- 
sible so  to  do  consistently  with  the  public  in- 
terest— is  sufficient,  if  supported  by  proofs,  to 
justify  the  captors  in  selling  vessel  and  cargo  in 
California,  and  to  exempt  the  captors  from 
damages  on  that  account. 

5.  That  to  a  Iil)el  for  restitution,  probable 
cause  for  seizure  is  no  defense ;  but  is  so  only 
against  a  claim  for  damages  in  cases  in  which  the 
property  has  been  restored  or  lost  after  seizure. 

Under  the  authority  of  the  rulings  just  enu- 
merated, and  in  obedience  to  the  mandate  found- 
ed thereupon,  the  libel  in  the  cause  now  before 
us  was  filed;  and  the  case  made  by  the  parties 
presents,  as  the  material  questions  for  consider- 
ation, the  inquiries:  1st.  Whether  the  vessel 
sailed  with  the  design  of  trading  with  the  ene- 
mv,  and  did  in  fact  hold  illegal  intercourse 
with  them.  2d.  Admitting  that  the  vessel 
and  cargo  were  in  the  first  instance  liable  to 
condemnation,  whether  the  reasons  assigned 
for  not  bringing  them  within  the  United 
States  were  so  supported  by  proof,  as  to  jus- 
tify the  captor  in  not  bringing  them  within  the 
United  States,  and  in  selling  them  in  California, 
without  a  forfeiture  of  their  rights  as  captors. 

As  a  prinfiipie  applicable  to  the  first  of  these 
inquiries,  it  may  be  averred  as  a  part  of  the  law 
of  nations — forming  a  part,  too,  of  the  munici- 
pal jurisprudence  of  every  country — "  that  in  a 
state  of  war  Ijetween  two  nations,  declared  by 
the  authority  in  whom  the  municipal  constitu- 
tion vests  the  power  of  making  war,  the  two 
nations'  and  all  their  citizens  or  subjects  are 
enemies  to  each  other.  The  consequence  of 
this  state  of  hostility  is  that  all  intercourse  and 
communication  between  them  is  unlawful. 
Vide  Wheaton  on  Maritime  Captures,  cap.  7,  p. 
209,  quoting  from  Bynkershoeck  this  passage : 
"Bx  natura  belli  eommereia  inter  hontei  ceuare, 
non  eat  duMandum.     Quamci*  nulla  speeiaUt 
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tit  eomfMreioTwn  prohibitio,  iip»o  tamen  jure 
heUi,  eommereia  inter  hottes  esse  vetitia,  ipta 
indieti<me*beUorum  satis  declarant." 

Upon  this  principle  of  public  law,  it  has 
been  the  established  rule  of  the  High  Court  of 
Admiralty  in  England,  that  a  trading  with  the 
enemy,  except  by  a  royal  license,  subjects  the 
property  to  confiscation.  The  decisions  of 
that  court  show  that  the  rule  has  been  rigid- 
ly enforced,  as,  for  instance,  where  the  govern- 
ment had  authorized  a  homeward  trade  from 
the  enemy's  possessions,  but  had  not  specific- 
ally protected  an  outward  trade  to  the  same; 
and  again,  in  instances  where  cargoes  had 
been  l^en  before  the  war,  but  where  the  parties 
had  not  used  all  possible  diligence  to  counter- 
mand the  voyage  after  the  first  notice  of  hostil- 
ities; and  this  rule  has  been  enforced,  not  only 
against  subjects  of  the  Crown,  but  likewise 
against  those  of  its  allies  in  the  war,  upon  the 
assumption  that  the  rule  was  founded  on  the 
universal  principle,  which  states  allied  In  war 
had  a  right  to  apply  to  each  other's  subjects. 

Vide  Wheaton  on  Captures,  p.  212;  and  1  C. 
Robinson's  Adm.,  196,  The  Hoop. 

The  same  rule  has  been  adopted  with  equal 
strictness  by  this  court.  In  the  case  of  T/u 
Rapid,  reported  in  8  Cranch,  155,  the  claimant, 
a  citizen  of  the  United  Slates,  had  purchased 
goods  in  the  enemy's  country  a  long  time  before 
the  declaration  of  war,  and  had  deposited  them 
on  an  island  near  the  boundary  line  between 
the  two  countries.  Upon  the  breaking  out  of 
hostilities,  his  agents  had  hired  the  vessel  to 
proceed  to  the  place  of  deposit  and  bring  away 
these  goods.  Upon  her  return  the  vessel  was 
captured,  and  with  the  cargo,  was  condemned 
as  prize  of  war  for  trading  with  the  enemy.  In 
applying  the  law  to  this  state  of  facts,  this 
court  said,  and  said  unanimously:  "  That  the 
universal  sense  of  nations  has  acknowleged  the 
demoralizing  effects  that  would  result  from  the 
admission  of  individual  intercourse.  The  whole 
nation  are  embarked  in  one  common  bottom, 
and  must  be  reconciled  to  submit  to  one  com- 
mon fate.  Every  individual  of  the  one  nation 
must  acknowledge  every  individual  of  the  other 
nation  as  his  own  enemy,  because  the  enemy 
of  his  country.  But,  alter  deciding  what  is 
the  duty  of  the  citizen,  the  question  occurs, 
what  is  the  consequence  of  a  breach  of  that 
duty.  The  law  of  prize  is  a  part  of  the  law 
of  nations.  In  it,  a  hostile  character  is  attached 
to  trade,  independently  of  the  character  of  the 
trader  who  pursues  or  directs  it.  Condemnation 
to  the  use  of  the  captor  is  equally  the  fate  of 
the  properly  of  the  belligerent  and  of  the  prop- 
erty engaged  in  anti-neutral  trade.  But  a  citi- 
zen or  an  ally  may  be  engaged  in  a  hostile 
trade,  and  thereby  involve  his  properly  in  the 
fate  of  those  in  wliose  caute  he  embarks.  Agaiif, 
the  court  say :  "  If  by  trading,  in  prize  law  was 
meant  that  signification  of  the  term  which  con- 
sists in  negotiation  or  contract,  this  case  would 
not  come  under  the  penalties  of  the  rule.  But 
the  object  and  spirit  of  the  rule  is  to  cut  ofT 
all  communication  or  actual  locomotive  inter- 
course between  individuals  of  the  belligerent 
nations.  Negotiation  or  contract  has  there- 
fore no  necessary  connection  with  the  offense. 
Intercourse  inconsistent  with  actual  hostility 
is  the  offense  against  which  the  operation  of 
the  rule  is  directed." 
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The  caae  of  The  Joteph,  reported  in  8  Cranch, 
p.  451,  was  that  of  a  Tessel  owned  by  citizens 
of  the  United  States,  that  sailed  from  thence 
before  the  war,  with  a  cargo,  on  freight,  on  a 
Yoyace  to  Liverpool  and  the  north  of  Europe, 
and  thence  bacic  to  the  United  States.  After 
arriving  and  discharging  her  cargo  at  Liver- 
pool, she  toolc  in  another  at  Hull,  and  sailed  for 
St.  Petersburg.  At  St.  Petersburg  she  received 
news  of  the  war  with  England,  and  sailed  to 
London  with  a  Russian  cargo  consigned  to 
British  merchants;  delivered  her  cargo  and 
sailed  for  the  United  States  in  ballast,  under  a 
British  license,  and  was  captured.  In  the  opin- 
ion of  this  court  in  this  case,  delivered  by 
Washington,  Juttiet,  it  is  said,  that  "  After 
the  decision  in  the  cases  of  The  Rapid  and  of 
The  Alexander,  it  is  not  to  lie  contended  that 
the  sailing  with  a  cargo,  on  freight,  from  St.  Pe- 
tersburg to  London,  after  a  full  knowledge  of 
the  war,  did  not  amount  to  such  a  trading  with 
the  enemy  as  to  have  subjected  both  the  vessel 
and  cargo  to  condemnation  as  prize  of  war,  had 
she  been  captured  on  that  voyage.  The  alleged 
necessity  of  undertaking  that  voyage  to  enable 
the  master,  out  of  the  freight,  to  dbcharge  his 
expenses  at  St.  Petersburg — countenauMd,  as 
the  master  declares,  by  the  opinion  of  our  min 
isteratSt.  Petersburg,  that  by  undertakingsuch 
a  voyage  he  would  violate  no  law  of  the  United 
Slates — although  these  considerations,  if  found- 
ed in  truth,  present  a  case  of  peculiar  hardship, 
yet  they  afford  no  legal  excuse  which  it  is  com- 
petent to  this  court  to  admit  as  the  basis  of  its 
decision." 

The  same  course  of  decision  which  has  estab- 
lished that  property  of  a  subject  or  citizen  taken 
trading  witii  the  enemy  is  forfeited,  lias  decided 
also  that  it  is  forfeited  as  prize.  The  ground 
of  the  forfeiture  is,  that  it  is  taken  adhering 
to  the  enemy,  and  therefore  the  proprietor  is 
pro  hoe  vice  to  be  considered  as  an  enemy. 

Vide,  also,  Wheaton  on  Captures,  p.  319,  and 
1  O.  Rob.,  210.  the  case  of  7%«  Nellv. 

Attempts  have  been  made  to  evade  the  rule 
of  public  law,  by  the  interposition  of  a  neutral 
port  between  the  shipment  from  the  belligerent 
port  and  their  ultimate  destination  in  the 
enemy's  country ;  but  in  all  such  cases  the  goods 
have  been  condemned,  as  having  been  taken  in 
a  course  of  commerce  rendering  them  liable  to 
confiscation;  and  it  has  been  ruled  that,  without 
lioeose  from  government,  no  communication, 
direct  or  indirect,  can  be  carried  on  with  the 
enemy;  that  the  intetpoeition  of  a  prior  port 
makes  no  difference;  that  alt  trade  with  the 
enemy  is  illegal,  and  the  circumstance  that  the 
goods  are  to  go  first  to  a  neutral  port  will  not 
make  it  lawful 

8  C.  Rob.,  23,  The  Indian  Chief;  and  4  C. 
Rob.,  79,  The  Jonge  Pieter. 

Having  thus  stated  the  law  with  regard  to 
maritime  captures,  it  remains  to  be  ascertained 
how  far  the  case  before  us,  upon  the  pleadings 
and  proofs,  falls  within  the  scope  or  the  terms 
of  that  law. 

The  libel  propounds,  that  the  libelant,  as  the 
commander  of  the  U.  S.  ship  Portsmouth,  did 
on  the  7th  April,  1847,  at  the  port  of  San  Jose, 
in  lower  California,  in  the  Republic  of  Mexico, 
seize  and  take  possession  of.  as  lawful  prize,  a 
certain  ship  or  vessel  called  The  Admittance — 
one  Peter  Peterson  being  the  master — with  her 
See  18  How. 


cargo,  provisions,  tackle,  and  all  other  appur- 
tenances to  the  said  ship  belonging.  That  the 
said  ship  is  a  merchant  vessel  belonging  to  citi- 
zens of  the  United  States,  and  that  the  cargo  of 
said  ship  is  believed  by  the  libelant  to  have  be- 
longed to  certain  merchants  resident  in  Mexico. 
That  about  the  month  of  October,  1846.  the  said 
ship,  with  her  cargo,  left  the  port  of  New  Or- 
leans for  a  port  in  the  Republic  of  Mexico,  into 
which  port  the  captain  intended  to  discharge 
the  cargo.  Tliat  for  some  time  prior  to  the  sail- 
ing of  this  ship,  and  upon  the  day  of  her  seiz- 
ure, open  and  public  war  existed  between  the 
Unitea  States  and  the  Republic  of  Mexico  and 
its  dependencies.  That  in  consequence  of  said 
state  of  war,  and  in  discbarge  of  his  duty,  the 
ship  Admittance,  with  her  cargo,  was  seized 
by  the  libelant  as  prize  of  war. 

The  libelant  further  propounds,  that  Peter- 
son, as  master  of  the  said  ship,  did  sail  from 
the  United  States  with  the  intention  of  trading, 
and  in  fact  did  trade  and  otherwise  bold  illegal 
intercourse  with  the  enemies  of  the  United 
States,  whereby  the  said  ship,  her  cargo,  tackle 
and  appurtenances  became  subjects  of  lawful 
prize.  All  which  legal  intention  and  acts  of 
the  master  more  fully  appear  by  the  papers  of 
the  said  ship,  and  by  other  papers  received  from 
the  master  by  the  libelant,  numbered  from  one 
to  fifteen  inclusive;  from  the  deposition  of 
William  Bell,  the  first  mate  of  the  Admittance, 
and  from  the  log-book — all  of  which  it  is  prayed 
may  be  made  parts  of  the  libel;  which  con- 
cludes with  a  prayer  for  condemnation  of  ship 
and  cargo,  and  for  the  dismission  of  the  libel 
previously  filed  by  Torre,  Jecker  &  Co.,  pray- 
ing restitution  of  a  portion  of  the  cargo. 

To  the  libel  of  Captain  Montgomery  were 
filed  an  answer  on  behalf  of  Fessenden  &  Fay, 
who  intervened  as  owners  of  the  ship,  and 
separate  answers  on  behalf  of  Jecker,  Torre 
&  Co.,  and  of  Manuel  Quintana,  as  owners  of 
the  cargo. 

These  answers,  so  far  as  they  are  made  up 
merelv  of  general  denials  of  the  charges  pro- 
pounded in  the  libel,  require  no  special  ani- 
madversion. So  far,  however,  as  the  specific 
facts  alleged  in  them  by  way  of  exculpation, 
the  compatibility  of  those  facts  with  the  estab- 
lished law  of  prize,  or  with  the  proofs  adduced 
in  the  case,  become  a  question,  the  statements 
in  these  answers  are  matters  of  essential  im- 
portance, requiring  particular  examination. 

The  respondents  Fessenden  and  Fay,  have 
in  their  answers  observed  an  entire  silence  with 
respect  to  a  knowledge  on  their  part  as  to  the 
destination  of  the  sup  or  cargo;  whilst  they 
are  very  explicit  in  the  assertion  of  their  belief 
that  the  cargo  was  put  on  board  by  tiie  chart- 
erer, and  that  the  ship  sailed  under  a  full  per- 
suasion that  a  treaty  of  peace  would  speedily 
terminate  the  then  existing  war  between  the 
United  States  and  Mexico,  and  that  they  never 
were  informed,  nor  do -they  believe,  that  the 
cargo  was  to  be  landed  or  disposed  of  in  Mex- 
ico until  after  the  termination  of  the  war.  Per- 
sonally, they  say,  tliat  they  know  nothing  of 
what  occurred  in  relation  to  the  ship  and  cargo 
in  the  Pacific,  but  from  what  they  have 
learned  they  believe;  and  therefore  aver  that 
there  was  no  trading  with  the  enemy  at  any 
time  during  the  voyage,  This  statement  whico 
implies  knowledge  in  the  respondents  of  the 
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existence  of  war  between  the  United  States  and 
Mexico  at  the  time  of  chartering  their  ship,  and 
linowledge  lilcewise  that  theciirgo  put  on  board 
was  destined  for  the  port  of  a  nation,  at  the 
time  of  the  shipment  at  any  rate,  in  open  hos- 
tility with  the  United  States,  will,  as  to  its 
verity,  be  further  tested  by  a  comparison  with 
the  testimony  furnished  by  the  papers  found  in 
the  captured  vessel,  and  by  the  examination  of 
witnesses.  And  in  this  connection  it  may  be 
observed,  that  the  bare  permission  bjr  the 
owners  of  the  use  of  their  vessel  in  hostile  or 
piratical  enterprises,  renders  such  vessel  liable 
to  capture  and  condemnation  equally  with  her 
employment  in  similar  offenses  under  the  im- 
mediate command  of  such  owners  themselves. 

Vide  the  case  of  2%«  U.  8.  v.  The  Brig 
Maiedc  Add,  2  How.,  284;  The  U.  8.  v.  The 
Sehooner  Little  Charles,  1  Brok.,  847;  The 
Palmyra,  12  Wheat.,  14;  1  a  Rob.,  127;  The 
Vrtmw  JwUth,  1  C.  Rob.,  160. 

Comparing  this  answer  with  \h9  papers 
found  on  board  the  captured  vessel,  we  see  it 
expressly  stipulated  in  the  charter-party,  the 
very  contract  by  which  the  ship  was  hired,  and 
which  was  signed  by  these  respondents,  that 
the  ship  shall  proceed  to  New  Orleans,  and 
there  take  from  the  charterers,  Wylie  and 
Ygana,  1,100  bales  of  cotton,  to  be  delivered 
at  the  port  of  San  Bias  to  the  order  of  the 
shipper,  the  consignee  paying  freight  for  the 
room  occupied  in  the  ship  by  the  cotton,  $1,- 
100.  payable  on  delivery  of  the  cargo ;  the  cargo 
to  be  received  at  New  Orleans  and  discharged 
at  San  Bias  with  dispatch.  The  charter-party 
further  provides,  that  if  on  the  arrival  of  the 
ship  off  San  Bias,  the  port  is  blockaded,  or 
other  ot>structions  prevent  the  discharge  of  the 
ship,  she  shall  proceed  to  the  Sandwich  Islands, 
and  there  remain  until  the  port  is  open,  thesaid 
Wylie  and  Ygana  paying  in  addition  to  the 
charter  the  further  sum  or  $1,000  per  month 
during  such  detention.  We  will  hereafter 
state  what  is  conceived  b^  this  court  to  be  the 
proper  construction  of  this  phrase,  "  if  the  port 
18  blockaded,  or  other  obstructions  prevent  the 
discharge  of  the  ship."  Independently  of  this 
phrase,  however,  we  have,  on  the  face  of  this 
contract,  the  declaration  that  the  shipment  was 
made  to  anenemjf's  port;  that  the  delivery  was 
to  take  place  at  that  port ;  that  the  interposi- 
tion of  the  neutral  Island  of  Honolulu  was  not 
for  the  purpose  of  trade  with,  or  transshipment 
at  that  island,  but  solely  for  the  purpose  of 
affording  an  opportunity  to  enter  into  and  dis- 
charge at  a  port  known  to  be  an  enemy's  port, 
in  which  the  consignees  of  the  cargo  resided, 
and  the  delivery  at  which  port  was  made  a 
precedent  and  necessary  condition  to  the  pay- 
ment of  freight. 

Upon  a  comparison  of  the  bill  of  lading  with 
the  charter-party,  the  termintu  of  the  voyage 
and  the  destination  of  the  cargo  are  clearly 
shown.  The  language  of  the  bill  of  lading 
runs  thus:  "  Shipped  in  good  order  and  well- 
conditioned,  by  Wylie  and  Ygana,  on  board 
the  good  ship  Admittance,  whereof  is  master 
for  the  present  voyage  Peterson,  and  now  ly- 
ing at  New  Orleans,  and  bound  for  Honolulu, 
2,707  small  bales  of  cotton,  being  marked  and 
numbered  as  in  the  margin,  and  are  to  be  de- 
livered." Where!  Not  at  Honolulu,  where 
there  was  no  consignee,  apparent  or  mentioned 
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— not  at  San  Bias,  as  an  incidental  point  in  the 
track  of  the  voyage  to  Honolulu,  but  "  at  the 
aforesaid  port  of  San  Bias,"  the  predetermined 
limit  of  the  voyage,  and  to  Don  Lewis  lUvas 
Qongora,  resident  at  San  Bias,  the  correspond- 
ent and  consignee  of  the  sbipijer. 

Taking,  in  connection  with  the  charter- 
party  and  the  bill  of  lading,  the  instructions 
from  the  respondent,  Fessenden,  to  the  master 
of  the  ship,  before  sailing  from  New  Orleans, 
it  seems  almost  incredible  that  the  owners 
should  have  been  ignorant  of  the  character  of 
the  voyage,  and  of  the  haisards  incurred  by 
their  vessel  resulting  from  that  character.  How, 
upon  any  other  view,  can  be  accounted  for  the 
extreme  caution  enjoined  upon  the  master  with 
respect  to  the  danger  of  entering  a  Mexican 
port — danger  exprrasly  distinguished  from  that 
arising  from  the  probability  of  capture  by 
vessels  of  the  United  States;  such  as  it  is  said 
might  arise  from  the  disposition  of  the  Mex- 
ican government,  under  the  plea  of  the  right  of 
war  to  confiscate  the  vessel,  notwithstanding 
the  consignees  might  have  obtained  permission 
to  land  the  cargo?  It  is  absurd  to  suppose 
that  this  caution  could  have  had  any  possible 
reference  to  a  state  of  re  established  amity  l>e- 
tween  Mexico  and  the  U.  S. ,  as  the  vessel  of  a 
friendly  nation  could  incur  no  risk  of  confisca- 
tion by  entering  the  port  of  a  friend.  We 
think  that  it  was  to  dangers  and  hazards  which 
might  proceed  from  the  Mexican  authorities — 
haairds  and  dangers-  incident  to  an  existing 
and  known  state  of  war,  which  were  in  the 
contemplation  of  the  owners  when,  in  the 
charter-party,  they  speak  of  "  other  ob- 
structions "  (beyond  that  of  blockades),  "  which 
might  prevent  the  discharge  of  the  ship  at  San 
Bias,"  an  enemy's  port.  'This  interpretation  of 
the  conduct  and  purposes  of  the  owners  and 
charterers  is  strongly  corroborated  by,  and  ex- 
plains that  portion  of  the  instructions  to  the 
master  which  tells  him,  "you  will  perceive 
from  this  that  you  must  be  very  cautious  about 
going  into  a  Mexican  port,  for  although  the 
consignees  may  have  authority  to  land  the  cot- 
ton, yet  they  might  seize  the  vessel  after  being 
discharged,  unless  the  vessel  as  well  as  the  car- 
go had  permission  from  the  Mexican  govern- 
ment." This  language  would  be  unintelligible 
unless  it  had  reference  to  a  known  belligerent 
attitude  of  the  two  nations,  forbidding  inter- 
course or  traffic  between  their  respective  citi- 
zens, and  to  a  contemplated  dispensation  from 
the  existing  prohibitions  by  one  of  the  bellig- 
erents. We  are,  therefore,  upon  a  just  con- 
struction of  the  answer  of  the  claimants  of  the 
vessel,  of  the  charter-party  si^ed  by  them,  of 
the  bill  of  lading,  and  of  the  instructions  to  the 
master,  impellM  to  the  conclusion,  that  these 
claimants  of  the  vessel  were  aware  of  the 
character  of  the  voyage  for  which  they  had 
hired  her,  and  were  willing,  nevertheless,  to 
incur  the  hazards  of  the  enterprise  in  consider- 
ation of  the  profits  it  promised  them. 

Looking  next  beyond  the  evidence  of  inten- 
tion and  knowledge  as  deducible  from  the 
ship's  papers  proper,  to  the  acts  of  the  master 
in  execution  of  the  objects  and  purposes  of  the  . 
voyage,  the  following  facts  are  shown  by  the 
testimony  of  the  witnesses.  Bell,  Martin  and 
Oraves,  all  of  them  belonging  to  the  crew  of 
'The  Admittance,  and  the  first-named  being 
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the  mate  of  the  ship:  that  she  sailed  directlv 
to  San  Bias;  that  upoo  her  arriral  off  this 
port,  then  being  an  enemy's  port,  and  in  the 
possession  of  the  enemy,  she  remained  before 
It  three  days  and  nights,  during  which  time 
the  master  opened  an  ictercourse  with  the  port, 
reoeiving  at  different  times  communications 
therefrom,  to  which  he  replied;  that  whilst  off 
San  Bias  the  captain  showed  no  American  en- 
sign, but  after  receiving  the  communications 
from  the  shore,  he  ordered  the  chief  mate  not 
to  head  the  log-book,  and  also  directed  the  con- 
cealment of  the  ship's  name  by  covering  her 
stem  with  painted  canvas,  and  proceeded 
along  the  coast  as  far  as  18°  north,  looking 
for  some  bay  or  inlet  on  the  coast  of  Mexico 
where  the  cargo  might  be  delivered ;  but  finding 
no  suitable  place,  the  ship  was  headed  for  San 
Jose,  California.  It  is  further  proved  by  the 
witnesses,  Mesrooo  and  Bell,  that  The  Admit- 
tance entered  the  port  of  San  Jose  before  it 
was  captured  by  the  forces  of  the  United  States, 
and  when  it  was  still  a  Mexican  port,  in  the 
possession  of  the  enemies  of  the  United  States; 
and  the  witnesses.  Bell  and  Qraves,  both  of  the 
crew  of  The  Admittance,  swear  that  the  cap- 
tain, before  the  seizure,  landed  goods  at  this 
hostile  port.  Upon  every  correct  view,  then. 
of  the  facts  of  this  case,  and  of  the  law  of 
prize  as  applicable  to  these  facts,  it  is  clear  that 
the  ship  Admittance  was  properly  subject  to 
seizure  and  condemnation  as  prize  of  war. 

We  liave  seen,  by  the  authorities  cited,  that 
intercourse  with  the  enemy  is  sufficient  cause 
for  personal  punishment,  and  for  the  confisca- 
tion of  properly;  that  it  is  a  cause  originating 
in,  and  inflexibly  enforced,  by  necessity  for 
guarding  the  public  safety.  In  this  cause  are 
established  against  the  claimants  of  this  vessel, 
not  only  intercourse,  but  trading,  in  its  com- 
mon acceptation.  Moreover,  it  is  a  settled  prin- 
ciple, that  if  the  owners  had  not  anticipated  a 
violation  of  the  public  law,  the  fate  of  their  ves- 
sel, with  respect  to  an  infraction  of  that  law, 
mubtdepend  upon  the  conduct  of  theagentwith 
whom  they  have  intrusted  its  management. 

With  respect  to  the  respondents.  Jecker,  Torre 
&  C!o.,  and  Quintana,  claimants  of  the  cargo, 
the  written  documents  found  on  I)oard  the  capt- 
ured vessel,  and  surrendered  to  the  libelant  by 
the  master,  fasten  upon  these  claimants  not  only 
a  knowledge  of  the  design,  under  the  pretext 
of  a  voyage  to  the  Sandwich  Islands,  of  trading 
with  citizens  of  the  United  States,  a  lielligerent 
nation,  but  they  fix  upon  those  parties  strenu- 
ous and  active  efforts  to  possess  themselves  of 
the  fruits  of  that  traffic — the  cargo  of  the  ship; 
and  to  obtain  them,  not  even  by  the  circuitous 
voyaj^  to  Honolulu,  but  by  direct  transit  to  and 
within  the  territory  of  the'  enemy's  nation.  It 
is  a  circumstance  of  muchsignilicanoe,disclosed 
by  these  papers,  that  there  appears  to  have  ex- 
isted a  perfect  understanding  and  preconcert 
iietween  these  claimants,  the  charterers  of  the 
"vessel  and  the  master.  The  arrival  of  the  mas- 
ter is  anticipated  and  waited  for,  and  no  soon- 
er does  his  vessel  appear  on  the  Mexican  coast 
(the  war  still  continuing)  than  she  is  lx>arded 
from  the  shore  by  the  agents  of  the  claimants, 
bringing  assurances  of  arrangements  made  for 
the  vioution  of  the  law  of  war,  and  of  the  safe- 
ty with  which  that  violation  might  be  accom- 
plished. 
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Thus,  on  the  12th  of  February,  1817,  a  letter, 
from  which  the  following  extracts  are  taken, 
was  addressed  by  the  agent  of  ttie  claimants, 
Jecker,  Torre  &  Co. ,  Louis  Rivas  Gktogora,  to 
the  master  of  The  Admittance: 
"Capt.  p.  Petebson,  Ship  Admittance,  off 

San  Bias. 

Sir;  I  have  l>een  informed  of  your  sailing 
from  New  Orleans  with  a  cargo  of  cotton  to  my 
consignment,  and  have  also  received  a  copy  of 
Messrs.  Wylie  &  Ygana's  instructions  for  your 
guidance;  also  a  copy  of  your  charter-party. 
But  as  it  will  be  more  for  the  convenience  of  all 
parties  concerned,  that  in  case  of  your  not  l>e- 
ing  allowed  bv  the  blockading  vessels  to  enter 
San  Bias  to  Manzanilla,  you  should  not  proceed 
to  the  Sandwich  Islands,  which  are  very  distant, 
but  in  tlie  first  place  to  San  Jose,  near  Cape  San 
Lucas,  wliich  is  in  possession  of  the  Americans. 
I  have  to  request  that  if  you  find  the  port  of 
San  Bias  blockaded,  and  should  be  warned  off, 
you  will,«s  is  directed  in  your  instructions, 

{>roceed  to  Manzanilla,  where,  if  you  are  al- 
owed  to  enter,  you  will  find  an  agent  meeting 
you  there,  who  will  receive  your  car^.  If  San 
Bias  is  open  when  you  arrive,  you  will  come  in- 
to the  bay  immediately  and  anchor,  putting 
yourself  under  the  orders  of  Don  Eustaquio 
Pasiere,  who  will  proceed  to  discharge  your  car-  - 
go;  and  as  it  is  of  much  importance  that  the  cot- 
ton should  be  on  shore  as  soon  as  possible,  I  hope 
you  will  do  everything  on  your  part  to  com- 
mence and  to  finish  discharging  with  the  least 
po3si')le  delay.  If  ;^ou  are  permitted  to  enter 
San  Bias  or  Manzanilla,  you  must  come  in  un- 
der British  colors,  the  name  of  the  vessel  and 
your  own  remaining  without  alteration,  still  re- 
porting yourself  from  New  Orleans;  but  you 
will  be  cai-ef  ul  not  to  deliver  any  of  the  papers 
of  the  ship  or  cargo  to  anyone  except  to  Don 
Eustaquio  Pasiere. ' 

Again,  on  the  27th  of  the  same  month,  this 
person  thus  addresses  the  master  from  Tepic: 
"Capt.  P.  Pbtbrson,   Ship  Admittance,   off 

San  Bias. 

Sir  :  I  had  the  pleasure  to  wiite  to  you  on 
the  12th  of  this  month,  which  will  be  delivered 
to  you  along  with  this.  But  as,  at  present,  cer- 
tain circumstances  have  taken  place  which,  I 
think,  make  it  too  dangerous  for  you  to  come 
into  San  Bias,  I  have  to  request  that  you  will 
proceed  immediately  to  manzanilla,  and  put 
yourself  under  the  orders  of  Don  Manuel  de  la 
Quintana,  who  has  gone  to  meet  you  there,  and 
who  will  deliver  to  you  a  letter,  authorizing 
him  to  act  as  your  consignee.  He  will  discharge 
your  vessel,  pay  your  freight,  and  transact  ail 
the  business  of  your,  vessel  the  same  as  if  I  was 
present.  You  will  please  enter  Manzanilla  un- 
der English  colors,  and  as  the  war  continues, 
you  wUl  take  care  that  it  shall  not  be  known 
that  your  vessel  is  American." 

In  proof  of  the  agency  of  Rivas,  as  the  rep- 
resentative of  Jecker,  "Torre  &  Co.,  and  as  af- 
fecting them  by  his  acts,  reference  may  be  made 
to  a  communication  from  that  firm,  dated  Maz- 
atlan,  April  1,  1847,  addressed  to  the  master  of 
The  Admittance,  which  communication  was 
doubtless  prepared  on  entire  ignorance  of  the 
seizure  of  that  vessel,  which  haid  occurred  only 
three  days  previously  at  San  Jose.  In  this  com- 
munication it  is  said:  "should  this  find  you 
at  San  Josd,  we  have  to  request  you  to  proosed 
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at  once  to  San  Bias,  referring  you  at  the  same 
time  to  the  aocompanvlng  letter  for  you  from 
Don  Luis  Rivas  de  Gonf^ra,  of  Tepic.  Mr. 
Riras  has  furnished  us  with  copies  of  your  tet- 
ters to  him,  of  the  dates  of  the  8d  and  4th  of 
March,  by  which  it  appears  you  entertain  fears 
of  being  seized  by  an  English  or  American 
cruiser  should  you  follow  his  recommendation 
to  discharge  under  Gaelish  .colors."  They 
then  refer  the  master  to  Mr.  Mott  and  Mr.  Bol- 
ton, for  assurances  that  his  apprehensions  are 
groundless,  and  state  "that  in  less  than  a  month 
previously,  an  American  vessel  discharged  at 
San  Bias  without  let  or  hindrance;  that  the  dif- 
flcttlty  with  regard  to  the  vessel  in  a  Mexican 
port  had  been  overcome  by  an  order  of  the  su- 
preme government,  by  which  vessels  of  any  na- 
tion were  permitted  to  enter,  provided  'that  the 
captain  would  make  a  declaration  to  the  effect 
that  he  belonged  to  a  friendly  or  neutral  nation, 
no  papers  cooflrming  that  assertion  lieing  re- 
quired of  him. 

We  think,  then,  that  by  the  evidence  found 
in  the  possession  of  the  master  of  The  Admit- 
tance, there  is  shown  a  complicity  in  all  the  re- 
spondents in  premeditating,  and  as  far  as  they 
had  power  in  executing,  a  scheme  for  effecting 
intercourse  and  trade  with  the  open  enemies  of 
the  United  ntates — an  offense  such  as  rendered 
all  the  means  and  instruments  for  the  accom- 
plishment of  such  a  scheme  lawful  prize  of  war. 

But  it  has  been  insisted,  that  should  it  be 
conceded  that  there  existed  originally  sufficient 
grounds  for  capture  and  condemnation,  still 
the  captor  had  forfeited  all  right  of  prize  by 
omitting  to  send  the  vessel  and  cargo  to  the 
United  Stales  for  adjudication,  and  by  selling 
them  without  the  justification  of  necessity  in  a 
foreign  country.  The  libelant  has  alleged,  in 
justification  of  the  disposition  of  the  vessel  and 
caigo,  "that  he  was  at  the  time  of  the  capture 
of  The  Admittance  at  a  great  distance  from  the 
United  States,  and  without  weakening  incon- 
veniently the  force  under  his  command  in  his 
own  ship,  he  could  not  have  spared  a  sufficient 
prize  crew  and  officers  to  command  the  capt- 
ured ship,  and  to  bring  her  into  the  United 
States." 

The  exception  there  taken  brings  up  the  in- 
quiry, as  to' the  duty  and  power  of  a  captor  to 
send  in  his  prize  for  adjudication,  and  as  to  the 
discretion  vested  in  him  in  deciding  upon  the 
extent  of  that  duty,  and  the  feasibility  of  that 
power  under  existing  circumstances.  This  in- 
quiry has  been  treated  with  so  much  force  and 
perspicuity  by  Mr.  Justice  Curtis,  in  a  case  ad- 
judged by  him  between  a  portion  of  these  re- 
spondents as  claimants  of  the  ship,  and  the  libel 
ants,  that  it  cannot  be  more  clearly  and  at  the 
same  time  more  succinctly  elucidated  than  it 
will  be  by  reference  to  the  opinion  of  that  judge 
in  the  case  alluded  to  (tiide  Fay  et  al.  v.  Mont- 
gomery, 1  Curt..  266).  In  that  case,  the  judge 
remarks:  "The  grounds  on  which  restitution  is 
claimed  are  thus  stated  in  the  libel,  'that  the 
seizure  and  detention  were  without  any  legal, 
justifiable,  reasonable  or  probable  cause;  and 
even  if  there  hod  lieun  probable  cause  for  the 
seizure  of  the  said  vessel,  the  said  Montgomery 
was  legally  bound  to  send  the  same  to  the 
United  States  for  trial,  which  might  easily  have 
been  done,  but  which  thu  said  Montgomery  il- 
legally and  unjustifiably  omitted  to  do,  and 
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thereby  illegally  converted  the  same  to  his  own 
use.'  Here  (says  the  judge)  are  two  distinct 
grounds:  the  first  being  that  the  seizure  was  an 
act  of  illegal  violence;  and  the  second,  that,  by 
not  sending  the  vessel  to  the  United  States  for 
trial,  the  respondent  had  illegally  converted  it 
to  his  own  use."  After  commenting  upon  the 
evidence  which  led  his  mind  to  the  conclusion 
that  there  was  properly  a  question  of  prize  to 
be  tried,  the  judge  remarks:  "And  this  brings 
me  to  consider  the  other  ground  stated  in  the 
libel,  that  by  his  omission  to  send  the  vessel  to 
the  United  States  for  trial,  the  respondent  ille- 
gaily  converted  the  vessel  to  his  own  use.  That 
captors  may  so  act  towards  prize  property  as  to 
forfeit  their  rights  as  captors,  and  render  them- 
selves liable  to  make  restitution,  with  or  with- 
out damages,  is  clear.  But  before  the  court  can 
so  declare,  a  case  of  forfeiture  of  rights,  free 
from  all  reasonable  doubt,  must  be  made  out. 
In  considering  this  part  of  the  case,  the  ques- 
tion is,  whether  the  allegation  that  the  respond- 
eat omitted  to  send  the  vessel  to  the  United 
States  for  trial,  when  he  could  safely  and  prop- 
erly have  done  so,  and  thereby  illegally  con- 
verted the  property  to  his  own  use,  is  made  out 
in  proof."  The  answer  of  the  respondent  to 
this  part  of  the  libel  states:  "That  it  was  impos- 
sible for  him,  consistently  with  the  public  in- 
terests committed  to  his  direction,  to  have  sent 
the  ship  Admittance  to  any  port  of  the  United 
States.  The  judge  proceeds  to  say :  "Before 
considering  the  facts  upon  which  the  forfeiture 
is  asserted,  one  principle  should  be  stated, 
which  is  entitled  to  an  important  effect  on  this 
part  of  the  case.  It  is,  that  an  honest  exercise 
of  discretion,  necessarily  arising  out  of  his  com- 
mand, cannot  be  treated  as  such  misconduct  in 
the  commander  of  a  public  ship  of  war  as  will 
ferf ett  his  fair  title,  and  render  him  liable  to  be 
treated  as  a  trespasser.  This  principle  is  too 
obviously  just  to  require  the  support  of  authori- 
ty, but  it  will  be  found  to  have  been  laid  down 
and  applied  in  the  case  of  Dintman  v.  W&ket, 
in  12  How.,  890. 

"  Now,  it  must  be  admitted  that  the  ques- 
tion whether  the  necessities  of  the  public  serv- 
ice will  allow  the  commander  of  a  ship  of  war, 
in  time  of  war,  upon  a  remote  station  on  the 
other  side  of  the  giol)e,  to  spare  one  of  his  of- 
ficers to  go  home  in  command  of  a  prize,  is  one 
depending  on  his  discretion,  necessarily  arising 
out  of  his  command.  In  the  first  instance,  he 
alone  has  the  power  to  decide  the  question — he 
alone  has  the  needful  knowledge  of  facts,  and 
he  is  bound  to  exercise  his  judgment  upon 
them.  Certainly  his  judgment  is  not  conclu- 
sive— good  faith  and  reasonable  discretion  are 
requisite ;  but  it  would  notonlybea  hardship,  but 
injustice,  to  Impose  on  the  commander  the  duty 
of  determining  such  a  question,  and  when  be 
has  determined  it,  to  attribute  to  him  as  an  act 
of  misconduct  that  he  did  not  come  to  a  differ- 
ent conclusion.  It  is  true,  that  it  is  a  clear 
duty  of  a  commander  to  send  in  bis  prize  for 
adjudication,  but  this  is  not  an  absolute  obliga- 
tion. It  depends  on  his  ability  to  perform  it; 
and  of  this,  as  already  said,  he  must  judge  in 
the  first  instance;  ana  if  he  decides  with  rea- 
sonable discretion  and  an  honest  purpose  to  do 
his  duty.  I  cannot  consider  him  as  guilty  of 
luiscouduct  which  works  a  forfeiture. 

The  judge  then,  after  an  examination  of  the 
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proofs  in  the  case,  and  of  the  law  as  above  ex- 
pounded by  him,  comes  to  the  following  con- 
elusion:  "  Keeping  these  principles  in  view,  I 
am  not  satisfied  that,  in  omitting  to  send  the 
Teasel  to  the  United  States,  Captain  Montgom- 
ery Tiolated  any  known  duty,  or  acted  with  so 
little  discretion  as  to  render  him  liable  as  a  tres- 
passer." And  he  closes  his  review  of  the  evi- 
dence with  this  very  forcible  view  of  Its  just 
import  and  character:  "One  of  the  lieuten- 
ants of  The  Portsmouth  was  serving  on  shore 
— two  only  remained ;  and  it  dues  not  appear 
that  a  single  passed-midshipman  was  on  board. 
Lieut.  Revere  (one  of  the  remaining  lieutenants 
oo  board)  has  given  an  opinion — no  doubt  an 
honest  one — that  he  might  have  been  spared; 
but  it  is  an  opinion  formed  under  no  responsibil- 
ity of  command;  and  1  am  not  prepared  to  say 
that  a  sloop  of  war  on  that  coast,  at  that  time, 
oflBcered  by  only  two  lieutenants,  ought  to  have 
been  left  with  only  one,  in  order  to  send  home  a 
prize — and  still  lees,  that  the  commander  erred 
•o  grossly,  in  not  detaching  this  officer  on  such 
service,  as  to  forfeit  his  legal  rights  thereby." 

The  facts  which  are  applicable  to  this  part  of 
the  case  now  before  uh,  are  essentially,  if  not 
literally,  those  adduced  in  the  trial  before  the 
judge  whose  opinion  has  been  just  quoted ;  and 
the  very  clear  exposition  of  those  facts,  with 
the  legal  deductions  from  them,  as  set  forth  in 
that  opinion,  command  our  entire  approbation, 
and  are  regarded  as  conclusive  afcarast  the  ap- 
pellants upon  the  question  of  forfeiture  by  the 
appellee  of  his  right  of  prize. 

Another  exception  urged  in  the  argument  as 
fatal  to  the  decree  of  the  Circuit  Court  demands 
our  notice,  and  it  is  this:  That  the  proceed- 
ings instituted  in  the  District  Court  for  the  con- 
demnation of  the  vessel  and  cargo  as  prize  of 
war  were  in  the  name  of  the  libelant,  the  cap 
tor,  whereas  they  should  have  been  commenced 
and  prosecuted  in  the  name  of  the  United  States. 
This  irregularity,  for  such  it  must  be  admitted 
to  be.  may  have  proceeded  from  a  misappre- 
hension of  the  opinion  of  this  court  in  the  case 
of  Jeektr,  Torre  d  Oo.  v.  Montgomery  ^ee  13. 
How.,  498);  in  which  opinion  it  is  stated  to  be 
the  duty  of  the  District  Court  to  order  the  cap- 
tor to  institute  proceedings  in  that  court  for  the 
condemnation  of  the  property  as  prize  of  war, 
by  a  certain  dar  to  be  named  by  the  court. 
The  exception  thus  urged  is  not  raised  in  the 
answers  or  in  any  other  form  of  pleading  in  the 
court  below.  The  parties  have  gone  to  trial 
upon  allegations  connected  with  the  merits, 
and  upon  such  testimony  as  they  have  chosen 
to  introduce.  It  would  seem  to  be  a  sufficient 
answer  to  this  exception  to  say,  that  after  its 
waiver,  or  after  an  omission  to  urge  it  in  the 
court  below,  and  after  going  into  an  extended 
range  of  testimony  as  applicable  to  the  merits 
of  the  case,  to  permit  an  exceptiun  en- 
tirely distinct  from  the  merits,  in  the  ap- 
pellate court,  would  be  extending  an  improper 
license  to  the  partv  starting  such  exception,  and 
might  be  productive  of  injustice  to  his  oppo- 
nent. The  exception  is  unquestionably  technical 
or  formal.  It  embraces  neither  the  question  of 
power  of  the  captor  to  seize,  nor  that  of  the 
character  of  the  subjects  of  capture  as  lawful 
prize  of  war.  Moreover,  this  exception,  if  al- 
lowable, would  seem  to  have  no  other  object 
or  purpose,  but  that  of  securing  the  ends  which 
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the  proceedings  and  decree  of  the  court  have  in 
fact  accomplished;  for  it  is  seen  that  the  libel, 
though  filed  in  the  name  of  the  captor,  was 
founded  upon  the  public  authority  of  the 
United  States,  and  the  decree  pronounced  in 
the  case  is  in  favor  and  in  the  name  of  the  gov- 
ernment, by  whom  it  is  shown  the  proceeds  of 
the  condemned  subject  have  been  actually  re- 
ceived. It  is  r'"""!,  therefore,  that  every  pur- 
C  which  the  most  formal  proceeding  could 
I  e£Fected,  and  nothing  beyond  this  has 
been  accomplished  by  the  decree  in  this  case; 
and  the  proposal  now  pressed  upon  the  court  is, 
that  in  virtue  of  a  formal  exception,  which 
either  has  been  waived  or  omitted  in  the  prop- 
er time  and  place,  the  merits  of  this  controversy 
voluntarily  submitted,  and  fully  examined, 
should  be  entirely  lost  sight  of,  and  that  the 
party  who  alone,  within  the  purview  of  the 
exception  itself,  could  regularly  claim  the  sub- 
ject of  the  controversy,  should  for  the  mere 
form  be  required  to  surrender  that  subject. 
Such  a  proposal  should  be  regarded  as  neither 
equitable  nor  reasonable,  and  should  be  espe- 
cially discountenanced  by  a  tribunal  which  acts 
upon  principles  of  an  enlarged  public  policy — 
less  fettered,perhaps,than  any  other  by  narrow, 
technical  rules. 

This  case  bears  a  strong  resemblance  to  that 
of  Benton  v.  WooUey  and  th«  Bank  of  Utica,  re- 
ported in  13  Pet.,  27,  in  which  the  District  At- 
torney of  the  United  States  filed  an  information 
in  his  own  name,  in  behalf  of  the  United  Stales, 
in  the  District  Court  for  the  Northern  District 
of  New  York,  to  enforce  a  mortgage  given  to 
the  United  Slates  by  Woolsey,  one  of  the  de- 
fendants. This  court  in  that  case  hold  this  doc- 
trine: "  Some  doubts  were  at  first  entertained 
by  the  court  whether  this  proceeding  could  be 
sustained  in  the  form  adopted  by  the  District 
Court.  It  is  a  bill  of  information  and  com- 
plaint in  the  name  of  the  District  Attorney,  in 
behalf  of  the  United  States.  But  on  carefully 
examining  the  bill,  it  appears  to  be  in  substance 
a  proceeding  by  the  United  States,  although  in 
form  it  is  in  the  name  of  the  officer;  and  we 
find  that  this  form  of  proceeding  in  such  cases 
has  been  for  a  long  time  used  witnout  objection 
in  the  courts  of  the  United  States  held  in  New 
York,  and  was  doubtless  borrowed  from  analo- 
gous cases  in  the  courts  of  the  state  where  the 
state  was  plainti£F  in  the  suit.  No  objection 
has  been  made  to  it  either  in  the  court  below  or 
in  this  court,  and  we  think  that  the  United 
States  may  be  considered  as  the  real  party,  al- 
though in  its  form  it  is  the  complaint  of  the 
Distncl  Attorney." 

The  objection' which  has  been  made  to  the 
deposit  in  the  Treasury  of  the  money  arising 
from  the  sale  of  the  captured  property  in  this 
case,  appears  to  be  without  weight.  Since  the 
Act  of  Congress  of  the  8d  of  March,  1849,  it 
appears  to  be  the  intention  and  the  positive 
mandate  of  Congress,  that  all  prize  money  aris- 
ing from  captures  by  vessels  of  the  Navy  of  the 
United  States,  whether  received  by  marshals 
for  the  sale  of  prizes,  or  in  the  hands  of  prize 
agents,  should  be  deposited  in  the  Treasury  of 
the  United  States. 

Vide  sec.  8th  of  the  Act,  Stat,  at  L.,  Vol.  IX., 
p.  878. 

It  does  not  clearly  appear  in  whose  hands 
the  proceeds  ef  the  sale  of  The  Admittance 

•17 


Digitized  by 


Google 


187-148 


BUFBSKB  COUBT  OT  THX  UnITBD  STATBS. 


Dbc.  Trbm. 


and  her  cargo  were,  at  the  date  of  the  above 
Statute.  But  if  they  were  in  the  possession  of 
Captain  Montgomery  at  or  after  that  time, 
either  as  captor  or  prize  master,  or  whether 
they  were  in  the  hands  of  any  other  person,  it 
was  within  the  scope  and  objects  of  the  law  to 
place  the  proceeds  of  the  prize  sale  in  the  Treas- 
ury of  the  United  States;  and  accordingly  it  is 
shown  by  the  certiflcate  of  the  Treasurer  of  the 
United  States,  that  the  sum  of  $67,000,  as  the 
proceeds  of  the  sale  of  The  Admittance,  were, 
on  the  26lh  of  December,  1849,  by  William 
Speiden,  purser  of  the  Navy  of  the  United 
States,  deposited  in  the  Treasury  of  the  United 
States. 

Upon  a  eoimdtratum  of  the  faett  and  the  late 
of  thi»  ease,  toe  are  cf  the  opinion  that  the  deeree 
of  the  Circuit  Court  be  affirmed. 

8.C.,13How..4l». 


ROBERT  A.  PARKER  and  MILES  WHITE. 

Appttiante, 

«. 

WILLIAM  OVERMAN. 

(See  S.  C,  18  How.,  UT-148.) 

"Betidenee"  and  "  ettizenthip "  not  »}/nonymov» 
— "luffldent,"  in  ttatute,  meant  "prima facie" 
enidenee  only — one  claiming  under  tax  sale 
mvtt  shoui  every  fact — omimone  of  thing*  re- 
quired by  statute,  invalidate  sale. 

"Residence"  and  "citlzeosblp"  are  not  synony- 
mous terms— an  allearation  of  the  former  In  a  plead- 
ing Is  not  a  proner  averment  of  the  latter. 

In  statute  which  provides  that "  the  deed  shall  be 
taken  and  considered  as  sufficient  evidence  of  the 
authority  under  which  the  sale  was  made,  &c.,  the 
word  "  sufficient"  Is  a  synonym  for  "j«Sma/ac<«," 
and  not  for  "  conclusive." 

In  Judicial  sales,  where  the  ownerof  the  property 
Is  a  party,  and  has  opportunity  to  contest  every 
step,  objections  to  the  regulaiity  of  tbe  proceed- 
Ingis  cannot  bo  heard  to  invalidate  the  deed  In  a  col- 
lateral suit. 

But  one  who  claim*  title  under  summary  pro- 
ceedings, where  a  special  power  has  l>een  executed, 
as  In  case  of  land  sold  for  taxes.  Is  bound  to  show 
every  fact  necessary  to  give  Jurisdiction  and  au- 
thority to  the  officer,  and  a  strict  and  exact  com- 
pliance with  all  things  required  by  the  statute. 

A  legal  assessment  Is  the  foundation  of  the  power 
to  sell :  and  If  the  land  was  not  legally  assessed,  It  Is 
fatal  t(>  the  deed. 

The  law  requiring  tbe  officer  to  file  bis  oath  as 
aiweesor  on  or  t>ef  ore  the  10th  of  January,  or  bis  of- 
fice shall  become  vacant, »  filing  on  IMn  March  Is 
not  a  compliance,  and  conferred  no  power  on  blm 
to  act. 

By  such  neglect  to  comply  with  the  law.  his  office 
became  vacated,  and  any  assessment  made  by  him 
wa8  void  and  could  not  be  tbe  foundation  of  a 
leaal  sale. 

The  law  requiring  blm  to  file  his  assessment  and 
give  immediate  notice  In  order  that  the  owner 
might  appeal,  bis  neglect  to  do  so  avoids  tbe  sale 
even  If  the  assessment  had  been  legally  made. 

Argued  Dee.  SI,  1866,  and  Jan.  S,  1866. 
Decided  Jan,  Si,  1856. 

THIS  suit  was  originally  brought  by  the  ap- 
pellee. Overman,  in  the  Dallas  County 
Court  in  Arltansas,  for  the  confirmation  of  a 
tax  title,  under  ch.  149  of  the  Revised  Statutes 
of  Arlcaosas,  p.  745. 


NoTi.— Sole  of  land  for  taxes— strict  enmpKanee 
XBith  the  statute  neeessarv.  See  note  to  Williams  v. 
Peyton,  4  Wheat.,  77. 
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It  was  removed  into  the  Circuit  Court  of  the 
United  States  for  the  District  of  Arkansas,  on 
petition  of  the  defendants,  upon  tbe  ground  of 
citizenship  in  another  state. 

The  case  was  heard  in  the  latter  court,  and  a 
decree  of  confirmation  was  passed,  from  which 
decree  this  appeal  was  taken. 

A  further  statement  of  the  case  appears  in 
tbe  opinion  of  the  court. 

Mr.  Wm.  Sh«p»rd  Bryan,  for  appellants : 

1.  By  the  true  construction  of  the  Arkansas 
Revenue  Act,  a  deed  from  a  dieriS  and  collector 
is  made  evidence  only  of  those  facta  which  are 
recited  in  it.  To  establish  a  regularity  and 
validity  of  a  sale  of  land  for  taxes,  the  deed 
should  show  upon  its  face  that  every  essential 
preliminary  required  by  the  Statute  has  lieen 
performed. 

PUUne  V.  Saiberts,  18  How.,  473;  Hogin*  v. 
Brashear*.  8  Eng.,  243;  James  v.  8tHe»,  14  Pet., 
822;  WUUami  v.  Peyton,  4  Wheat.,  77. 

2.  The  county  court  is  a  tribunal  of  inferior 
and  limited  jurisdiction.  Facts  requisite  to 
give  it  jurisdiction,  do  not  appear  upon  tbe 
face  of  the  transcript  offered  in  evidence,  and 
it  is  therefore  inadmissible. 

Constitution  of  Arkansas,  art.  6,  sees.  9,  10; 
Fwrgueon  v.  Crittenden  Co.,  1  Eng.,  479;  Triee 
V.  Crittenden  Co.,  2  Eng.,  169;  Heilman  ▼. 
Martin.  2  Ark.,  158,  EUS>U  v.  Peirsol,  1  Pet., 
828;  Walker  v.  Turner.  9  Wheat.,  541;  Shnver 
V.  Linn,  3 How.,  48;  Hiekey  v.  Steumrt.i  How., 
750;  WiOiameon  v.  Berry^  8  How.,  495;  Hol- 
linmtBorth  v.  Barbour,  4  Pet.,  466. 

Mr.  A.  H.  lotwrence,  for  the  appellee: 

The  deed  which  was  given  in  evidence  was 
prima  facie,  and  in  the  absence  of  positive  proof 
of  irregularity,  conclusive  evidence  of  tfaer^;a- 
larity  and  laf(aiity  of  the  tax  sale. 

Ch.  138,  Rev.  Stat.,  sec.  96,  p.  687;  BoberU 
V.  PiOow.  13  How.,  472. 

No  objection  which  is  taken  to  the  proceed- 
ings in  this  case  has  any  merit,  considered 
with  regard  to  the  intention  of  the  General  As- 
sembly. 

97lh  sec.  of  the  Revenue  Act,  p.  687,  Rev. 
Stat. 

Mr.JutHee  CMer  delivered  the  opinion  of 
the  court: 

As  some  doubts  were  enterfadned,  an^  have 
been  expressed  by  some  members  of  tbe 
court,  as  to  itsjuri»]iction  in  this  case,  it  will  be 
necessary  to  notice  tliat  subject  before  pro- 
ceeding to  examine  the  merits  of  the  contro- 
versy. It  had  its  origin  in  the  State  Court  of 
Dallas  County,  Arkansas,  sitting  in  chancery. 
It  is  a  proceeding  under  a  statute  of  Arkansas, 
prescribing  a  special  remedy  for  the  confirma- 
tion of  sales  of  land  by  a  sheriff  or  other  pub- 
lic officer.  Its  object  is  to  quiet  the  title.  The 
purchaser  at  such  sales  is  authorized  to  insti- 
tute proceedings  by  a  public  notice  in  some 
newspapier,  describing  the  land,  stating  tbe 
authority  under  which  it  was  sold  and  "call- 
ing on  all  persons  who  can  set  up  any  right  to 
the  lands  so  purcluised,  in  consequence  of  any 
informality,  or  any  irregularity  or  any  illegal- 
ity connected  with  the  sale,  to  show  cause 
wiiy  the  sale  so  made  should  not  l>e  confirmed. " 

In  case  no  one  appears  to  contest  tbe  regu- 
larity of  the  sale,  the  court  is  required  to  con- 
firm it,  on  finding  certain  facts  to  exist    But 
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if  oppositioD  be  made,  and  it  should  appear 
that  the  sale  was  made  "  contrary  to  law."  it 
became  the  duty  of  the  court  to  annul  it.  The 
judgment  or  decree,  in  favor  of  the  grantee  in 
the  deed,  operates  "  as  a  complete  bar  against 
any  and  all  persons  who  may  thereafter  claim 
such  land,  in  consequence  of  any  informality 
or  illegality  in  the  proceedings." 

It  id  a  very  great  evil  in  any  community  to 
have  titles  to  land  insecure  and  uncertain;  and 
especially  in  new  states,  where  its  result  is  to 
retard  the  settlement  and  improvement  of  their 
vacant  lands.  Where  such  lands  have  been 
■old  for  taxes  there  is  a  cloud  on  the  title  of 
IxAh  claimants,  which  deters  the  settler  from 
purchasing  from  either.  A  prudent  man  will 
not  purchase  a  lawsuit,  or  risk  the  loss  of  bis 
money  and  labor  upon  a  litiginus  title.  The 
Act  now  under  consideration  was  intended  to 
remedy  this  evil.  It  is  in  substance  a  bill  of 
peace.  The  Jurisdiction  of  the  court  over  the 
controversy  is  founded  on  the  presence  of  the 
property;  and  like  a  proceeding  in  rem,  it  be- 
comes conclusive  against  the  absent  claimant, 
as  well  as  the  present  contestant.  As  was  said 
by  the  court  in  Clark  v.  Smith,  13  Pet.,  208, 
with  regard  to  a  similar  law  of  Kentucky:  "A 
state  has  an  undoubted  power  to  regulate  and 
protect  individual  rights  to  her  soil,  and  de- 
clare what  shall  form  a  cloud  over  titles;  and 
having  so  declared,  the  courts  of  the  United 
States,  by  removing  such  clouds,  are  only  ap- 
plying an  old  practice  to  a  new  equity  created 
by  the  Legislature,  having  its  origin  in 
the  peculiar  condition  of  the  country.  The 
state  Legislatures  bdve  no  authority  to  pre- 
scribe forms  and  modes  of  proceeding  to  the 
courts  of  the  United  States:  yet  having  created 
a  right,  and  at  the  same  time  prescribed  the 
remMy  to  enforce  it,  if  the  remedy  prescribed 
be  substantially  consistent  with  the  ordinary 
modes  of  proceeding  on  the  chancery  side  of 
the  federal  courts,  no  reason  exists  why  it 
should  not  be  pursued  in  the  same  form  as  in 
the  state  court." 

In  the  case  before  us,  the  proceeding,  though 
special  in  its  form,  is  in  its  nature  but  the  ap- 
plication of  a  well  known  chancery  remedy; 
It  acts  upon  the  land,  and  may  be  conclusive 
as  to  the  title  of  a  citizen  of  another  state.  He 
is  therefore  entitled  to  have  his  suit  tried  in 
this  court,  under  the  same  condition  as  in 
other  suits  or  controversies. 

In  the  petition  to  remove  this  case  from  the 
state  court,  there  was  not  a  proper  averment  as 
to  the  citizenship  of  the  plaintiff  in  error;  it 
alleged  that  Parker  "resided"  in  Tennessee, 
and  White  in  Maryland.  "Citizenship"  and 
"  residence  "  are  not  pynonyraous  terms;  but 
as  the  record  was  afterwards  so  amended  as  to 
show  conclusively  the  citizenship  of  the 
parties,  the  court  lielow  had,  and  this  court 
have,  undoubted  jurisdiction  of  the  case. 

What  we  have  already  stated  sufflciently 
diows  the  nature  of  the  present  controversy. 
The  decree  ap|)ealed  from  "  adjudges  the  ab- 
solute title  to  the  land  topasn  and  be  confirmed 
to,  and  vest  in,  said  William  Overman,  his 
heirs,  Ac,  free,  clear,  and  discharged  from  the 
claim  of  said  defendants,  and  all  persons 
whatsoever;  and  that  the  said  sale  thereof  for 
taxes,  so  made  by  the  sheriff  of  Dallas  County 
to  said  Overman  is  hereby  confirmed  in  all 

See  18  How. 


things,  and  said  defendants  perpetually  en- 
Join»l  from  setting  up  or  asserting  any  claim 
thereto.  Sec." 

The  plaintiffs  in  error  allege  that  this  decree 
is  erroneous,  and  should  have  been  for  defend- 
ants below. 

Much  of  the  argument  of  the  learned  coun- 
sel in  this  case  was  wasted  on  the  effect  to  be 
attributed  to  the  recitals  in  the  deed,  and  the 
decision  of  this  court  in  the  case  of  PiUov  v. 
Bobtrti,  18  How.,  473. 

That  was  an  action  of  ejectment,  in  which 
this  court  decided,  that  under  the  96th  section 
of  the  Revenue  Law,  the  sheriff's  or  col  lector's 
deed  was  vaaAe prima  fcicie  evidence  of  the  regu- 
larity of  the  previous  proceedings.  The  effect 
of  that  section  of  the  Act,  and  of  the  decision 
in  that  case,  was  to  cast  the  burden  of  proof 
of  irregularity  in  the  proceedings  on  the  party 
contesting  the  validity  of  the  deed ;  but  as  the 
present  controversy  is  for  the  purpose  of  giving 
an  opportunity  "to  all  persons  who  can  set 
up  any  right  or  title  to  the  land  so  purchased, 
in  consequence  of  any  informality  or  illegality 
connected  with  such  sale,"  to  contest  its  valid- 
ity, it  would  be  absurd  to  make  the  deed, 
whose  validity  is  in  question,  conclusive  evi- 
dence of  that  fact.  Consequently,  the  Statute 
enacts,  that  in  this  proceeding  "  the  deed  shall 
be  taken  and  considered  by  the  court  as  suffi- 
cient evidence  of  the  authority  under  which 
said  sale  was  made,  the  description  of  the  land, 
and  the  price  at  which  it  was  purchased.  The 
deed  is  to  be  received  as  prima  facie  evidence  of 
these  three  facts,  and  casts  the  burden  of  proof 
as  to  them  on  the  defendant.  The  term  "suf- 
ficient" is  evidently  used  in  the  Statute  as  a 
synonym  for  "pn^na/ocie"  and  not  for  "  con- 
clusive." 

In  judicial  sales  under  the  process  of  a  court 
of  general  jurisdiction,  where  the  owner  of 
the  property  is  a  party  to  the  proceedings,  and 
has  an  opportunity  of  contesting  their  regular- 
ity at  every  step,  such  objections  cannot  be 
heard  to  invalidate  or  annul  the  deed  in  a  col- 
lateral suit.  But  one  who  claims  title  to  the 
property  of  another  under  summary  proceed- 
ings where  a  special  power  has  been  executed, 
as  in  case  of  lands  sold  for  taxes,  is  bound  to 
show  every  fact  necessary  to  give  jurisdiction 
and  authority  to  the  officer,  and  a  strict  com- 
pliance with  all  things  required  by  the  Statute. 

The  principal  objection  to  the  regularity  of 
the  sale  in  this  case,  and  the  only  one  neces- 
sary to  be  noticed,  is,  that  the  land  was  not 
legally  assessed.  A  \efs»\  assessment  in  the 
foundation  of  the  authority  to  sell;  and  if  this 
objection  be  sustained,  it  is  fatal  to  the  deed. 

In  order  to  qualify  the  sheriff  to  fulfil  the 
duties  of  assessor,  the  Statute  requires,  that 
"on  or  before  the  tenth  day  of  January,  in 
each  year,  <he  sheriff  of  each  county  shall 
make  and  file  in  the  office  of  the  clerk  of  the 
county  an  affidavit  in  the  following  form,"  &c. : 
"And  if  any  sheriff  shall  neglect  to  file  such 
affidavit  within  the  time  prescribed  in  the  pre- 
ceding section,  his  office  shall  be  deemed  va- 
cant, and  it  shall  be  the  duty  of  the  clerk  of 
the  county  court,  without  delay,  to  notify  the 
Governor  of  such  vacancy,"  &c. 

The  Statute  requires,  also,  "that  on  or  be- 
fore the  85th  day  of  March,  in  each  year,  the 
assessor  shall  file  in  the  office  of  the  clerk  of  the 
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county  the  original  assessment,  and  immedi- 
ately thereafter  give  notice  tliat  he  has  filed 
it,"  &c.  This  notice  is  required,  that  the  own- 
er may  appeal  to  the  county  court "  at  the  next 
term  after  the  2Sth  dav  of  March  and  have  his 
assessment  corrected  if  it  be  incorrect."  If  the 
assessor  shall  fail  to  file  his  assessment  within 
the  time  specified  by  this  Act,  be  is  deemed 
guilty  of  a  misdemeanor  and  subjected  to  a 
fine  of  $500. 

These  severe  inflictions  upon  the  officer,  for 
bis  neglect  to  comply  with  the  exigencies  of 
the  Act,  indicate  clearly  the  importance  at- 
tached to  his  compliance  in  the  view  of  the 
Legislature,  and  that  a  neglect  of  them  would 
vitiate  any  subsequent  pr(X«eding8,  and  put  it 
out  of  the  power  of  the  sheriff  to  enforce  the 
collection  of  taxes  by  a  sale  of  the  property. 

The  record  shows  that  Peyton  8.  Bethel,  t&e 
then  sheriff  of  the  County  of  Dallas,  did  not 
file  his  oath  as  assessor  on  or  before  the  10th 
of  January,  as  required  by  law.  He  did  file 
an  oath  on  the  15th  of  March,  but  this  was 
not  a  compliance  with  the  law,  and  conferred 
no  power  on  him  to  act  as  assessor.  On  the 
contrary,  by  his  neglect  to  comply  with  the 
law,  his  office  of  sheriff  became  ipso  facto  va- 
cated, and  any  assessment  made  by  him  in  that 
year  was  void,  and  could  not  be  the  founda- 
tion for  a  legal  sale.  The  neglect,  also,  to  file 
his  assessment  and  give  immediate  notice  on 
the  35th  of  March,  so  that  the  purchaser 
might  have  his  appeal  at  the  next  county 
court,  was  an  irregularity  which  would  have 
avoided  the  sale  even  if  the  assessment  had 
been  legally  made. 

The  Statute  makes  the  time  within  which 
these  acts  were  to  be  performed  material ;  and 
a  strict  and  exact  compliance  with  its  require- 
ments is  a  condition  precedent  to  the  vesting  of 
anv  authority  in  the  officer  to  sell. 

We  are  of  opinion,  therefore,  that  the  sale  of 
the  land  of  the  appellants  was  "  contrary  to 
law,"  and  that  the  deed  from  Edward  M.  Har- 
ris, Sheriff  and  Collector  of  Dallas  County,  to 
William  Overman,  set  forth  and  described  in 
the  pleadings  and  exhibits  of  this  case,  is  void, 
and  should  be  annulled. 

Clted-21  How..  SiS ;  7  Otto,  648. 


WILLIAM  JONES  and   8CHTLVE8TER 

MARSH,  P(/r«.  in  ^., 

«. 

WILLIAM  8.  JOHNSTON. 

(See  8.  C,  18  HoWh  lGO-158.) 
Parol  evidejice  inadmiiMle  to  ikow  error  in  plat 
rrferred  to  in  deed — remedy  is  to  reform  deed 
— plat  will  control  aUhough  not  eonformatiU  to 
statute — land  outside  of  boundaries  cannot  be 
acquired  as  appurtenance — accretions  belong 
to  adjoining  owner — wiU  not  pass  as  appurte- 
nance, unless  included  in  the  boundaries — rule 
a*  to  accretions. 

Where  lots  are  conveyed  with  express  reference 
to  a  recorded  plat,  evidence  to  control,  or  In  any 
way  aifeot  the  plat,  iBtnadmtsslble  In  ejectment. 

If  there  was  any  error  or  mistake  In  this  refer- 


N(yiK.— Alluvion  or  accretion  and  rtlicH/m,  right 
to  and  ownerthip  of.  By  what  law  title  to  <«  deter- 
mined. Bute  of  aivMon  among  riparian  owners. 
See  note  to  Kennedy  v.  Hunt,  7  How.,  68t. 
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ence  by  way  of  deaorlptlon  of  the  premises,  the 
remedy  was  in  chancery,  to  reform  the  deed. 

So  lontr  as  that  remained  unreformed,  the  de- 
scription of  the  lot  by  reference  to  the  plat  was  con- 
clasive  on  the  parties. 

It  Is  not  material  that  the  plat  recorded  did  not 
conform  to  the  requirements  of  the  statute.  The 
title  passed  by  the  deed,  whether  the  plat  conformed 
or  not. 

A  grantee  can  acquire  by  bis  deed  only  the  lands 
described  in  it  by  metea  and  traunds,  and  cannot 
acquire  lands  outade  of  the  description  by  way  of 
appurtenance. 

Land  cannot  be  appurtenant  to  land. 

Land  gained  from  the  sea  by  alluvion  or  derelic- 
tion, if  the  same  t>e  by  little  and  little,  by  small  and 
imperceptible  degrees,  belongs  to  the  owner  of  the 
land  adjoining. 

Accretions  belonging  to  the  adjoining  owner, 
and  made  at  the  time  of  the  deed,  will  not  pass  by 
the  deed  as  appurtenant  or  Incidental  to  the  land 
granted,  unless  Included  In  the  boundaries  con- 
SftlDod  ill  thfi  d^od 

Any  past  accretions  belonged  to  the  then  owner, 
and  whoever  sets  up  a  title  to  them  must  show  a 
deed  of  the  same  as  In  the  case  of  any  other  de- 
scription of  land. 

The  true  inquiry  as  to  a  claim  to  aocretlona  la. 
whether  the  land  conveyed  had  any  water  front  at 
the  time  ot  the  deed,  not  whether  It  had  a  water 
front  at  the  time  it  had  been  originally  platted. 

Rule  of  divlson  of  accretions  commented  on. 

Argued  Jan.  3,  1866.      Decided  Jan.  tt,  1866. 

THIS  was  an  action  of  ejectment,  brought  in 
the  Circuit  Court  of  the  United  Slates  for 
the  District  of  Illinois,  by  the  defendant  in  er- 
ror (owner  of  lot  S4,  shown  in  the  map  given 
below),  to  recover  a  certain  parcel  of  land 
formed  by  alluvion  from  Lake  Michigan. 

LAKE  MICHIGAN 
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The  defendants  resisted,  claiming  that  lot  84 
liad  in  fact  no  front  upon  the  lake,  and  that 
Jones,  as  owner  of  lot  36,  which,  as  he  alleged, 
lay  between  lot  84  and  the  lake,  was  entitled  to 
the  whole  benelil  of  the  alluvion. 

JudKment  in  the  court  below  was  for  the 
plaintiff,  and  the  defendants  brought  the  case 
iier*  on  a  writ  of  error. 

A  further  statement  appears  in  the  opinion 
of  the  court. 

Meitrt.  3.Y.  Scammon,  Reverdjr  John- 
son and  E.B.Washborne,  for  plaintiffs  in 
■error: 

It  is  submitted  that  the  map  is  a  literal  com- 
pliance with  the  Act  of  1826.  By  this  Act  it 
was  SDough  if  the  size  of  the  lots  could  be  as- 
certained "  by  reference  to  the  plat  of  the 
town." 

But  independent  of  the  statutory  regula- 
tion, the  law  is  well  settled  that  "  where  a  deed 
refers  to  a  map  or  plan,  Its  lines,  courses.  Sec., 
are  to  be  regarded  as  expressly  mentioned  in 
the  deed,  whether  actually  annexed  or  not." 

2  ililliard  on  Real  Property,  866,  sec.  108; 
Datb  V.  Raintford,  17  Mass.,  211 ;  Lunt  v.  Hoi- 
iand,  14  Mass.,  149;  Doe  v.  Uuaom,AA}A.,  676; 
TAomoi  y.  Batch,  8  Sumn.,  180;  Thonuu  v. 
Pauen,  1  Shepley,  829;  Blanep  v.  Riee,  20 
Pick.,  62;  Sarrit  v.  MaxweU,  4  Dev.  &  B.,  242; 
Ll&wUyn  v.  Jertey,  11  Mees.  &  W.,  188;  Taj/- 
lor  V.  Parry,  1  Man.  &  G.,  604;  Oti*  v.  Moul- 
ton,  2  Appl.,  205;  Heaton  v.  Hodge*,  2  Shepley, 
«6:  Magoun  v.  Lapham, 21  Pick.,  135;  1  Oreenl., 
228. 

In  the  construction  of  a  grant  the  court  will 
take  into  view  the  attendant  circumstances,  the 
situation  of  the  parties,  and  of  the  thing  granted. 

HaddeH  v.  Shoutz,  15  111.,  681. 

Where  a  description  is  given  which  has  not 
acquired  a  fixed  legal  construction,  or  a 
boundary  is  referred  to  which  is  variable,  parol 
«ridence  is  admissible  to  ascertain  the  mean- 
ing and  construction  of  the  deed. 

Waterman  v.  Joknton,  18  Pick.  ,261 ;  see,  also, 
Cloughy  Bowman,  15  N.  H.,  604. 

Where  a  word  is  used  having  a  fixed  mean- 
ing, but  varying  according  to  the  subject  con- 
templated by  the  parties,  parol  evidence  may 
be  ui«d  to  show  what  was  contemplated. 

Harding  v.  SttffoUc,  1  Rep.  In.  Ch.,  74;  Wing 
V.  Butyeet,  2  Shepley,  111;  CoUin*  v.  Lemar- 
tin.  2  Bai.,  141 ;  Goil  v.  Starkuieather,  8  Coms., 
289;  Crafti  v.  Hibbard,  4  Met.,  ^3»;  Atkinxm  v. 
Cummini,  9  How.,  479;  Barton  v.  Morris,  16 
Ohio,  408. 

Here  it  was  proper  to  show  that  it  was  not 
the  lake  front,  but  the  pier  front,  that  was  in- 
te.nded. 

Meitn.  S.  P.  ChsMe  and  A.  H.  Iiaw- 
rene*.  for  the  defendant  In  error: 

Land  formed  by  accretion  is  to  be  divided 
between  the  owners  of  the  shore  according  to 
their  respective  water  fronts,  so  as  to  secure  to 
each  the  benefits  which  bis  original  water  front 
gave  him. 

Watermanv.  Johnson,  18  Pick.,  261 ;  State  v. 
Oamanton,  9  N.  H..  461;  Canai  Oom'rt  v.  Peo- 
fU,  6  Wend.,  423;  BlundeU  v.  CatteraU,  6  B. 
A  Aid.,  268. 

It  is  a  universal  rule,  that  course  and  distance 
•re  controlled  by  permanent  objects  and  by 
fixed  monuments. 

Preble  V.   Van  Boozer,  2  Bibb.,  118;  ifelver 

6ee  18  How.  U.  S.,  Book  16. 


V.  Walker,  9JCr.,  173;  4  Wheat..  444;  Newiom  v. 
Pry»r,  7  Wheat.,  7;  Oroghati  v.Ifehon,  8  How., 
198;  Jaekeon  v.  1^-ott,  5  Cow.,  846. 

Mr.  Justice  Nelson  delivered  the  opinion  of 

the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court  of 
the  United  States  for  the  District  of  lUinnis. 

The  suit  below  was  an  action  of  ejectment, 
brought  by  Johnston,  against  Jones  and  Marsh, 
to  recover  a  tract  of  alluvial  land  in  the  City  of 
Chicago,  formed  in  Lake  Michigan,  adjoining 
the  north  pier  of  Chicago  harbor,  and  which  is 
claimed  as  an  accretion  tx)  water  lot  No.  84,  in 
Kinzie's  addition.  The  defendant,  Jones,  is 
owner  of  lot  No.  85,  m  said  addition,  lying 
east,  and  adjoining  84,  and  between  that  and 
the  lake. 

Both  parties  claim  under  Robert  A.  Kinzie, 
the  patentee  of  the  north  fractional  section  10, 
in  township  39,  which  was  situate  in  the  bend 
of  the  Chicago  River,  at  its  mouth,  and 
bounded  southerly  by  that  river,  and  easterly 
by  the  Michigan  Lake.  Einzie,  the  patentee, 
in  February,  1838,  laid  out  an  addition  to  the 
Town  of  Chicago  upon  this  fractional  section, 
and  made  a  plat  of  the  same,  which  was  re- 
corded in  the  Recorder's  office  of  the  county, 
on  the  18th  of  January,  1834,  accordine  to  the 
requirements  of  the  laws  of  the  State  of  Illinois. 
On  this  plat,  lot  No.  34  is  one  of  a  series  of 
water  lots  bounded  on  the  south  side  of  North 
Water  Street  sixtv  feet,  as  its  northerly  bound- 
ary, and  is  included  within  lines  dropped  from 
the  fixed  comers  on  that  street  at  right  angles 
with  the  same,  and  extended  until  they  inter- 
sect the  lake  shore.  Lot  No.  35  is  the  next  lot 
east,  of  the  same  width,  on  Water  Street,  and 
extended  in  like  manner  to  the  lake,  its  west 
line  being  the  east  line  of  34. 
,  On  the  25th  of  February;,  1833,  R.  A.  Kinzie 
conveyed  to  John  H.  Einzie,  several' lots  in  this 
addition,  and  among  others,  lot  No.  35.  And 
on  the  1st  September,  1834,  John  H.  conveyed 
the  same  to  Jones,  the  defendant,  describinK  it 
in  the  deed  as  in  Kinzie's  addition,  and  as  ''be- 
ing water  lot  No.  35,"  &c.,  "agreeably  to  the 
town  plat,  recorded  in  the  office  of  the  Recorder 
of  the  said  County  of  Cook,  to  which  reference 
may  be  had  if  necessary." 

On  the  22d  of  October,  1835,  R.  A.  Eenzie 
conveyed  to  Johnston,  the  plaintiff,  lot  No.  34, 
describing  it  as  lying  in  Einzie's  addition,  and 
known  as  water  lot  No.  34,"  as  will  more  fully 
appear,  reference  being  had  to  said  plat  as  re- 
corded in  the  Recorders  office  of  the  Town  of 
Chicago,  in  the  County  of  Cook,"  Ac. 

In,  the  summer  of  1888,  the  general  govern- 
ment commenced  the  construction  of  the  har- 
bor of  the  City  of  Chicago,  which  is  formed  by 
an  erection  of  two  piers  across  this  fractional 
section  10,  from  the  curve  of  the  Chicago  River. 
as  it  takes  a  direction  southerly  to  the  Take,  and 
for  a  considerable  distance  into  the  lake,  the  ef- 
fect of  which  was  to  turn  the  river  from  its 
sweep  southerly  across  the  sand  bar  to  the  walls 
of  the  lake  between  the  two  piers,  and  thus 
opening  the  passage  for  vessels  into  the  town. 

The  south  pier  was  built  in  1833,  and  the 
north  in  1834.  The  harbor  thus  constructed 
divided  several  of  the  lots  in  Einzie's  addition 
that  bounded  on  Water  Street,  east  and  west, 
and  among  others,  as  is  claimed  by  the  defend- 
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act.  No.  84,  leaving  a  part  of  it  as  origiDally 
laid  out,  south  of  the  barlx>r. 

Since  tlie  coostructioo  of  the  harbor  and  ex- 
tension of  llie  piers  into  tlie  waters  of  the  lake, 
the  shore  above,  or  no^ih  of  the  piers,  has 

greatly  changed,  the  firm  land  having  increased 
y  the  washing  up  of  sand  and  earth,  and  the 
recession  of  the  waters  to  the  extent  of  some 
twelve  hundred  feet  in  width,  and  for  a  con- 
siderable distance  in  length  -northward  along 
the  shore.  The  present  suit  is  brought  to  re- 
cover a  portion  of  this  alluvion  or  new  formed 
land,  as  an  increment  or  accession  to  lotXo.  34. 
The  plaintiff  claims  that  a  part  of  its  southern 
termmati(m  on  the  lake  was  north  of  the  piers, 
and  contiguous  to  the  new-formed  land,  and 
therefore  entitled  to  its  share  of  the  increment. 
The  defendant  contends  that  no  part  of  its 
boundary  was  on  the  lake  north  of  the  harbor, 
and  therefore  no  part  connected  with  or  adjoin- 
ing this  land  newly  formed.  On  the  contrary, 
that  pari  of  his  own  lot.  No.  85,  which  lies  l>e- 
tween  84  and  the  lake,  was  l)ounded  on  the  lake 
south  of  the  north  pier,  and  hence  cut  off  No. 
84  from  any  portion  of  the  alluvial  accession. 

Tlie  plaintiff  insisted.on  the  trial,  that  the  plat 
of  Kiuzie's  addition,  as  recorded  in  the  Record- 
er's office  in  January,  1884,  was  incorrect,  and 
produced  what  was  claimed  to  be  the  original, 
but  which  was  not  recorded  when  the  convey- 
ances of  the  lots  in  (question  were  executed. 
According  to  this  original  plat,  as  the  side  lines 
were  laid  down,  lot  No.  84  appeare<l  to  be  par- 
tially bounded  on  the  lake  north  of  the  harbor. 
In  this  respect,  it  differed  from  the  plat  record- 
e<l ;  as,  according  to  the  side  lines  as  there  ex- 
tended, its  entire  boundary  on  the  lake  was 
south  of  the  harbor. 

In  laying  out  the  addition  by  the  surveyor  in 
1888,  the  only  lines  of  the  lots  runout  or  meas- 
ured on  the  ground  were  those  butting  on 
Water  Street,  the  north  lines  of  the  lots.  Thtf 
side  lines  depend  upon  their  protraction  on  the 
plat  of  the  addition ;  and  which,  as  we  have  al- 
ready said,  were  formed  by  dropping  them  at 
right  angles  from  the  corners  on  Water  Street 
and  extending  them  till  they  intersected  the 
lake.  And  even  the  lake  shqre,  as  laid  down 
on  the  plat — as  appears  from  the  testimony  of 
the  surveyor — was  ascertained  without  survey 
or  measurement,  and  with  little  more  accuracy 
than  could  be  obtained  from  the  eye. 

The  case  was  a  good  deal  embarrassed  on  the 
trial,  arising  out  of  the  evidence  in  respect  to 
this  original  plat,  and  some  consideration  and 
effect  were  given  to  it  by  the  court  in  submit- 
ting it  to  the  ^ury.  We  think  the  court  erred 
in  admitting  it  as  evidence  to  control,  or  in  any 
way  to  affect,  the  recorded  plat.  Both  Idts  in 
controversy  were  conveyed  with  express  refer 
ence  to  that,  and  without  such  reference  there  is 
not  a  sutUcieut  description  given  in  the  deeds  of 
the  boundaries  to  admit  of  a  location  of  either. 

If  there  was  in  fact  any  error  or  mistake  in 
this  reference,  by  way  of  description  of  the 
premises  conveyed,  the  remedy  was  in  chancery 
to  reform  the  deed.  So  long  as  that  remained 
unreformed,  the  description  of  the  lot  by  the 
reference  to  the  recorded  plat  was  conclusive 
upon  the  parties. 

The  acts  of  the  State  of  Illinois  regulating  the 
laying  out  of  town  lots,  and  the  recording  of  the 
plats  of  the  same,  were  supposed  by  the  court  be- 
lt)!]: 


low  to  have  a  bearing  upon  the  questions  involv- 
ed,and  influenced  the  instructionsgiven  and  re- 
fused to  the  jury.  It  seemed  to  be  admitted 
that  the  plat  recorded  did  not  conform  in  all 
respects  to  the  requirement  of  the  fitatutes. 

But  it  is  not  pretended  that  the  omission  in 
any  way  operated  to  invalidate  the  deeds,  or 
affect  prejudicially  the  rights  of  the  parties  un- 
der them.  Both  parties  stand  upon  the  same 
footing  in  this  respect,  as  each  claims  under 
the  same  survey  of  the  town,  and  by  reference 
to  the  same  plat.  We  do  not  perceive  that  these 
acts  of  Uie  Btate  have  any  material  bearing  up- 
on the  case,  and  should  not  have  been  allowed 
to  influence  the  trial.  If  the  description  in  the 
deeds  was  sufficiently  certain,  by  a  reference  to 
the  plat  on  record,  to  identify  and  locate  the 
lots,  the  title  passed  to  the  grantees,  whether 
the  plat  conformed  to  the  Acts  of  the  Legisla- 
ture or  not.  This  is  all  that  was  material  so 
far  as  the  plat  is  concerned. 

The  court,  in  Instructing  the  jury,  observed 
that  the  controversy  turned  upon  the  length  of 
the  line  dividing  lot  84  from  35,  before  the 
north  pier  was  constructed — that  whether  in 
point  of  fact  it  touched  the  shore  of  the  lake 
before  it  reached  the  pier  or  the  place  where 
the  pier  was;  in  other  words,  whether  there 
was  any  water  line  of  lot  84  north  of  the  north 
pier,  and  if  so,  what  was  the  extent  of  the 
water  line. 

Again;  the  court  charged,  after  adverting  to 
the  recorded  plat,  and  to  the  question  whether 
or  not  it  was  made  in  conformity  to  the  Statutes 
of  Illinois,  that,  if  the  jury  should  find  the  plat 
was  not  so  made  and  recorded,  then  they  should 
determine,  under  all  the  evidence  in  the  ca*^, 
whether  or  not,  prior  t6  the  construction  of  the 
north  pier,  the  dividing  line  between  lots  84 
and  85  touched  the  water  at  a  point  north  of 
where  the  north  pier  was  subsequently  placed: 
if  it  did,  then  the  court  was  of  opinion  that  the 
owner  of  84  had  a  right  to  follow  the  water  a» 
the  accretions  were  formed  on  his  water  line. 

In  these  instructions  we  think  tite  court 
erred. 

As  we  have  seen,  this  lot  No.  84  was  con- 
veyed to  the  plaintiff  the  23d  October,  1885, 
and  described  as  included  within  side  line» 
dropped  at  right  angles  from  the  northwest  and 
northeast  corners  on  Water  Street,  which  were 
sixty  feet  apart,  and  fixed,  and  extended  in 
right  lines  till  they  intersected  the  shore  of  the 
lake  below.  The  boundaries,  therefore,  includ- 
ing and  locating  the  lot  were  speciflc  and  com- 
plete. The  north  boundary  was  marked  on 
the  south  side  of  Water  Street;  the  side  lines 
extended  according  to  the  plat  at  right  angles 
from  Water  Street  to  the  lake;  the  lake  was 
the  southern  boundary  which  closed  the  lines 
of  the  lot. 

Now,  in  order  to  determine  what  land  was 
conveyed  to  the  plaintiff  by  his  deed  of  22d 
October,  1885,  all  that  was  necessary  was  to 
locate  the  lot  upon  the  ground,  in  conformity  to 
the  description  at  that  date.  -  The  calls  in  the 
deed  having  reference  to  the  plat,  furnished 
the  necessary  data  for  the  location.  There  was 
the  fixed  line  north  on  the  ground,  the  lake,  a 
natural  object  south,  and  the  lot  inclosed  be- 
tween two  lines  extending  at  right  angles  from 
the  corners  on  Water  Street  to  the  lake. 

If  the  call  for  the  southern  boundary,  instead 
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of  being  a  lake,  which  is  a  shifting  line,  had 
l)eeD  a  permanent  object,  such  as  a  street  or 
wall,  there  could  not  be  two  opinions  as  to  the 
locaiioD.  And  yet  the  water  line,  though  it 
may  gradually  and  imperceptibly  change,  is 
just  as  fixed  a  boundary  in  the  eye  of  the  law 
as  the  former.  I  speak  not  now  of  sudden  and 
considerable  changes,  which  are  governed  by 
different  principles. 

The  court  below,  as  appears  from  the  in- 
structions referred  to,  assumed  the  lot  No.  S4 
should  be  located  on  the  ground  as  of  the  time 
of  the  survey  and  plat  of  February,  1833,  some 
two  years  and  nine  months  previous  to  the  con- 
veyance to  the  plaintiff,  and  not  at  the  date  of 
that  conveyance:  and  if  at  that  time  the  divid- 
ing line  between  84  and  85  would  strike  the 
lake  north  of  where  the  north  pier  of  the  har- 
bor was  subsequently  built,  so  as  to  give  a 
lake  boundary  at  that  time  above  the  pier,  the 
plaintiff  would  be  enabled  to  take  under  his 
deed  not  only  lot  34,  as  laid  down  on  the  plat, 
but  all  subsequent  accretions  bv  alluvion  or  der- 
eliction, whatever  might  be  the  extent  of  the 
nfw-formed  land.  By  the  like  assumption  and 
process  of  reasoning,  if  the  present  plaintiff 
should  convey  the  lot  with  the  same  specific 
boundaries,  the  north  line  sixty  feet  on  Water 
Street,  and  side  lines  extending  at  right  angles 
to  the  lake,  the  deed  would  carry  with  it  the 
whole  of  the  new-made  land  outside  the  lines 
of  the  deed  which  is  now  in  dispute — it  being  a 
tract  from  one  hundred  and  thirty,  to  two  hun- 
dred and  twenty-two  feet  one  way,  and  some 
twelve  hundred  the  other. 

Now,  one  answer  to  this  assumption  is,  that 
a  grantee  can  acquire  by  his  deed  only  the 
lands  described  in  it  by  metes  and  bounds,  and 
with  sufficient  certainty  to  enable  a  person  of 
reasonable  skill  to  locate  it,  and  cannot  acquire 
lands  outside  of  the  description  by  way  of  ap- 
purtenance or  accession. 

Lord  Cuke  says :  "  A  thing  corporeal  cannot 
properly  be  appurtenant  to  a  thing  corporeal, 
nor  a  thing  incorporeal  to  a  thing  incorporeal." 

Coke  Lilt.,  121,  B. 

And  this  court,  in  Harris  v.  Elliot,  10  Pet., 
64,  after  approving  of  the  maxim  of  Coke,  ob- 
served, that,  Hccortiing  to  this  rule,  land  cannot 
be  appurtenant  to  land.  In  the  case  of  Jack- 
ton  V.  Hathaway,  15  Johns.,  454,  the  court  sav, 
a  mere  easement  may.  without  express  words, 
pass  as  an  incident  to  the  principal  object  of 
the  grant;  but  it  would  be  absurd  to  allow  the 
fee  of  one  piece  of  land  not  mentioned  in  the 
deed  to  pass  as  appurtenant  to  another  distinct 
parcel  which  is  expressly  granted  by  precise 
and  definite  boundaries. 

See,  also,  7  Uass.,  6. 

Land  gained  from  the  sea  either  by  alluvion 
or  dereliction,  if  the  same  be  by  little  and 
little,  by  small  and  imperceptible  degrees,  be- 
longs to  the  owner  of  the  land  adjoining.  2  Bl. 
Cum.,  261,  262.  If.  therefore,  the  rule  be  as 
supposed  by  the  court  below,  that  the  bounda 
ries  of  lot  84  must  be  taken  as  it  would  have 
been  located  at  the  time  of  the  plat,  and  the 
southern  limit  to  stop  at  the  water  line  as  it 
then  existed,  and  the  subsequent  gain  by  allu- 
vion or  dereliction  to  pass  as  appurtenant  to  the 
land  conveyed,  the  grantee  would  find  it  difficult 
upon  this  construction  to  reach  the  lake  at  all. 
Certainly  he  could  not,  if  the  water  line  as  it 
See  Itt  How. 


then  existed  is  to  be  deemed  the  southern  limit 
as  described  in  his  deed,  provided  alluvial  ac- 
cretions had  taken  place  between  the  survey 
and  plat  and  the  date  of  the  deed.  The  land 
thus  formed  belonged  to  the  adjoining  owner 
for  the  time  being,  and  we  have  seen  that  the 
deed  would  not  pass  it  as  appurtenant  or  inci- 
dental to  the  land  granted. 

But  the  true  answer  to  the  position  assumed, 
and  which  governed  the  trial  below,  is,  that  the 
water  boundary  on  the  lake  is  to  be  deemed  the 
true  southern  boundary  of  the  lot  at  the  date  of 
the  conveyance,  as  much  so  as  North  Water 
Street  was  its  northern  boundary.  And  the 
plaintiff  is  carried  by  his  deed  to  it,  not  because 
of  the  alluvial  deposit,  if  any,  between  the 
water  line  at  the  time  of  the  survey  and  plat 
and  the  line  at  the  date  of  the  deed,  having 
passed  as  appurtenant  to  the  lot,  but  because 
one  of  the  calls  given  in  the  deed  requires  that 
the  side  lines  should  be  thus  extended.  Any 
alluvial  accretions  since  the  deed  belong  to  the 
plaintiff  as  owner  of  the  adjoining  land.  Any 
past  accretions  belonged  to  the  then  owner,  and 
whoever  sets  up  a  title  to  them  must  show  a 
deed  of  the  same  as  in  the  case  of  any  other  de- 
scription of  land. 

The  case  of  Bubert  M,  Lamb  v.  Tlumat  C. 
Rickets,  10  Ohio,  811,  exemplifies  the  principle 
for  which  we  are  contending.  The  defendant 
had  agreed  to  convey  a  piece  of  land  called  the 
Hamlin  lot,  containing  forty-two  acres  more  or 
less,  and  also  two  other  small  lots  of  ten  acres, 
with  a  proviso  if  the  Hamlin  lot  and  the  two 
others  contained  more  than  fifty-two  acres  the 
excess  was  reserved.  The  defendant  conveyed 
the  Hamlin  lot  and  refused  to  convey  the  other 
two.  A  bill  was  filed  to  compel  a  conveyance. 
The  Hamlin  lot  was  bounded  by  one  of  its  lines 
on  the  bank  of  the  Tuscarawas  River,  and  bad 
been  originally  conveved  to  the  defendant,  and 
by  him  to  the  plaintiA,  as  containing  forty-two 
acres,  more  or  less. 

The  defense  set  up  to  the  bill  was,  that  be- 
fore the  defendant  conveyed  the  lot  to  the 
plaintiff  large  accessions  had  been  made  from 
the  river  to  the  lot,  and  that  these  alluvial 
formations  made  up  the  quantity  of  fifty- two 
acres. 

The  plaintiff  claimed  that  the  quantity  should 
be  determined  according  to  the  old  l)oundary 
of  the  lot  upon  the  bank  of  the  river,  which 
would  be  but  some  forty-two  acres.  But  the 
court  held  that  the  question  was  not  as  the 
bank  of  the  river  was  twenty-five  or  thirty 
years  ago.  but  as  it  was  when  the  Hamlin 
tract  was  conveyed  to  the  plaintiff,  and  es- 
timated the  quantity  of  land  conveyed  accord- 
ingly. 

The  case  of  OtrawTs  Lettee  v.  Hughes  et  al., 
1  O.  &  J.,  249,  asserts  a  similar  principle. 
There  Oist's  inspection,  a  grant  as  early  as  1782, 
was  bounded  by  one  of  its  lines  in  the  waters  of 
the  Patapsco  River,  afterwards  a  basin  of  Bal- 
timore; the  lines,  however,  were  given  in  the 
grant  by  courses  and  distances,  and  did  not  call 
for  the  river.  Hughes  held  under  this  grant  by 
deed  in  1782. 

Before  1812,  the  waters  of  the  Patapsco  had 
gradually  receded,  and  formed  a  body  of  firm 
land,  which  had  been  surveyed  and  patented 
by  the  State  to  the  plaintiff.  The  question  was, 
whether  or  not  Hughes  was  entitled  to  this  al- 
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luvial  depoeit  as  the  adjoining  owner  to  the 
river.  It  was  not  doubted  by  the  counsel  or 
court  but  that,  if  the  grant  of  Gist's  inspection 
had  been  bounded  on  the  river,  this  boundary 
of  the  tract  would  have  included  the  land  made 
by  the  recession  of  the  water;  and  the  court 
even  held,  that  as  the  original  location  of  the 
tract  extended  into  the  river,  it  entitled  those 
holding  under  it  to  the  land,  on  the  ground  that 
the  pnnciple  governing  these  alluvial  accre- 
tions gave  them  to  the  adjoining  owner.  In 
other  words,  the  description  in  the  oriidnal 
grant  gave,  in  legal  eiiect,  to  the  grantee  a 
water  boundary ;  and  if  so.  the  boundary  in- 
cluded the  accretions. 

The  jury,  therefore,  in  this  case,  should  have 
been  directed  to  inquire  whether  or  not,  at  the 
time  of  the  deed  to  the  plaintiff,  lot  No.  34  had 
a  water  line  upon  the  lake  north  of  the  north 
pier  of  the  Chicago  harbor;  in  other  words, 
whether  the  line  between  that  lot  and  Ko.  S5 
struck  the  shore  of  the  lake  before  it  reached 
this  pier.  If  it  did,  then  the  (question  would 
properly  arise  in  respect  to  its  right  to  a  share 
of  the  alluvial  accretions  formed  since  that  pe- 
riod. If  it  did  not,  then  no  question  of  the  kind 
could  arise  in  the  case. 

We  think  the  court  also  erred  in  the  rale  laid 
down  to  govern  the  jury  in  the  division  of  the 
new-made  land.  That  was,  the  jury  should 
ascertain  the  extent  of  the  water  line  of  84  be- 
tween the  piers  and  the  point  where  the  line 
dividing  84  and  85  touched  the  water.  They 
should  also  ascertain  the  extent  of  the  water 
line  of  the  fraction  of  land  south  of  North 
Water  Street  and  east  of  85,  and  also  of  85  to  the 
point  dividing  34  and  85;  they  would  then  have 
the  plaintiffs'  and  the  defendant's  front  on  the 
lake.  They  must  then  ascertain  the  front  on 
the  lake  shore,  as  it  at  present  exists,  and  di- 
vide that  into  as  many  equal  parts  as  there  are 
feet  on  the  old  shore  from  North  Water  Street 
to  the  piers,  and  give  to  each  of  the  parties  as 
many  of  these  puts  as  he  bad  feet  on  the  old 
shore,  and  then  draw  a  straight  line  from  the 
point  of  division  on  the  old  lake  shore  to  the 
point  thus  determined  as  the  point  of  division 
on  the  present  one. 

We  do  not  perceive  why  North  Water  Street 
should  have  been  adopted  as  the  northern  limit 
upon  the  old  shore,  as  the  basis  in  making  the 
division,  as  it  appears  from  the  evidence  and 
maps  that  the  alluvial  accretions  extended  much 
farther  norih.  The  northern  limit  on  the  old 
shore  should  have  been  carried  as  far  as  the 
new-made  land  extended,  as  each  riparian  pro- 
prietor was  entitled  to  his  proper  share,  and  it 
was  essential  that  the  entire  line  be  regarded, 
in  order  that  each  might  obtain  his  proportion- 
al part.  Neither  do  we  perceive  any  reason  for 
excluding  the  pier  shore  of  the  lake — that  is, the 
shore  along  the  line  of  the  piers— from  meas- 
urement, m  ascertaining  the  extent  of  the 
newly  made  shore.  If  we  disregard  the  artifi- 
cial construction,  which  occasioned  the  accre- 
tions, the  lake  there  is  as  much  new  shore  as 
any  other  portion  of  it,  and  should  have  been 
taken  into  the  estimate. 

As  no  question  was  made  below  whether  or 
not  the  alluvial  accretions  in  question  were 
formed  under  such  circumstances  as  gave  to 
adjoining  owners  a  title  to  them,  we  do  not  in- 
tend to  express  any  opinion  upon  that  question. 
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The  ^udgmtnt  of  the  court  btUm  it  reterted, 
with  d%reetion»  that  a  venire  de  novo  i**ue. 

ated— 1  Blatchf .,  S»l ;  i  WaU.,  88. 


JACOB  EI68ELL,  Plaintiff  in  Error, 

THE  BOARD  OP  THE  PRESIDENT  AND 
DIRECTORS  OF  THE  ST.  LOUIS  PUB- 
LIC SCHOOLS. 

(See  8.  C,  IB  Bow..  18-28.) 

School  lani»— title  of  the  City  of  St.  Lout*  in, 
superior  to  that  of  prior  pre-emption  claim — 
title  complete  upon  mroey—the  turtey  cannot 
be  revised  by  court*. 

When  Louisiana  was  acquired,  the  lands  included 
la  the  out  boundary  survey,  comprising  St.  Louis, 
its  fields  and  ooramons,  were  hrld  by  Imperfect 
rights,  the  legal  title  to  whlob  became  vested  In  the 
Dnltsd  States. 

Congress  could  prescribe  the  terms  on  wbieb 
those  who  sought  titles  tbereia  must  obtain  them. 

The  U.  S.  Government  reserved  to  Itself  tbe  power 
to  designate,  by  Its  survey,  the  school  lands  wltbln 
such  out  twundary  survey. 

Cpon  1 1  e  survey  being  completed  bv  the  Sur- 
veyor-General, designating  tbe  school  laads,  they 
became  vested  In  tbe  authorities  of  Missouri. 

Until  such  survey  was  completed,  tbe  towns  bad 
an  Imperfect  title,  under  the  Acts  of  Congress,  to 
■uob  sebool  lands.  Tbelrolaims  depended,  lortbelr 
speciflo  Identity,  on  surveys  to  be  executed  by  the 
government. 

Until  a  designation,  accompanied  by  a  survey  or 
description,  was  made  by  the  Surveyor- General, 
the  title  attached  to  no  land,  nor  bad  a  court  of  Jus- 
tice Jurisdiction  to  ascertain  Its  boundaries. 

The  certificate  of  tbe  Surveyor-General,  whlob 
was  accepted  by  the  grantees,  Is  record  evidence  of 
title,  by  tbe  redtais  in  wblob,  tbe  government  and 
tbe  Board  of  School  Directors  are  mutually  bound 
and  concluded. 

Courts  of  Justice  have  no  power  to  revise  the  acts 
of  the  Surveyor-General,  as  respects  the  school 
lands,  and  cannot  inquire  whetjier  the  lands  set 
apart  were  or  were  not  lots,  of  tbe  description  re- 
ferred to  in  the  statutes. 

Tbe  title  of  the  Board  of  Public  Schools,  under 
the  certificate  of  tbe  Surveyor-Ooueral,  setting 
apart  tbe  land  in  dispute  to  the  plaintiffs  below.  Is 
superior  to  tbe  defendant's  title  undera  prior  entry 
made  with  the  Register  and  Receiver,  under  tbe 
pre-emption  laws. 

Sucb  land,  by  the  Acts  of  I8I2  and  1831,  was  ap- 

Sropriated  for  tbe  purposes  of  education,  and  its 
tie  vested  In  tbe  city,  and  was  not  tbe  subjeots 
of  sale. 

Argued  Dee.  17,  18,  19  and  to,  18S5.    Decided 
Jan.  IS,  1866. 

THIS  was  an  action  of  ejectment  brought 
in  the  St.  Louis  Circuit  Court,  by  the  de- 
fendants in  error,  to  recover  a  ceriain  lot  in 
the  City  of  St.  Louis.  The  judgment  of  tbe 
said  court  in  favor  of  the  plaintiffs  was  affirmed 
by  the  Supreme  Court  of  Missouri,  and  the 
case  is  now  hereon  a  writ  of  error  to  that  court. 

A  further  statement  of  the  case  appears  ia 
the  opinion  of  the  court. 

Mestr*.  A.  H.  Lawrence.  R.  Johnson 
and  ThoBMM  C.  Johnson,  for  plaintiff  in 
error: 

It  is  claimed  on  l>ehalf  of  the  plaintiff  in 
error: 

Ist.  That  by  tbe  terms  of  tbe  Act  of  June 
18,   1812,   lots  reserved  for  school   purposes 

TS cms.— Missouri  private  land  elaimi.  See  note  to 
Les  Bois  V.  Bramell,  4  How..  449. 
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vere  such  only  as  had  a  previuus  existence  un- 
der the  Spanish  KO^ernment. 

Hammond  v.  Th«  SehooU,  8  Mo.,  88;  EberU 
T.  SehooU.  n  Mo.,  283;  Wear  ▼.  Bryant,  5 
Mo..  164;  Ti-otUir  v.  SehooU,  9  Mo.,  86;  Strother 
V.  Lucas,  12  Pet.,  410. 

This  court  will  adopt  the  construction  of  the 
Supreme  Court  of  Missouri  on  questions  arising 
on  the  Act  of  1812. 

Oamache  v,  Piquignot,  16  How.,  468;  Oni- 
tard  ▼.  Stoddard,  16  How.,  S09. 

2d.  That  it  was  to  the  limits  of  Spanish,  and 
not  to  the  limits  of  the  American  town,  that 
reference  is  made  in  the  proviso  to  the  second 
section,  limiting  the  lots  reserved  for  the  sup- 
port of  schools  to  one  twentieth  of  the  land 
within  such  town  or  village. 

8.  That  by  the  term  "out  boundary."  used 
m  the  first  section,  reference  is  not  made  to  a 
continuous  out  boundary  or  "  ring  survey,"  but 
to  the  out  boundary  respectively  of  the  town, 
common  fields  and  commons,  separately. 

From  the  evidence,  the  piece  of  ground  in 
question  was  not  a  town  or  village  lot  under 
the  Spanish  government.  It  lies  entirely  out- 
side of  the  town.  The  designation  and  setting 
apart  of  it  to  the  schools,  was  illegal,  and  con- 
ferred no  title  on  them,  and  they  have  no  right 
to  recover  in  this  action. 

Mettn.  Oeyer  and  Holmes,  for  defendants 
in  error: 

The  Act  of  Congress  of  June  18,  1812,  and 
the  Acts  suDplementary  thereto,  of  May  26, 
1824.  and  June  27,  1831,  together  with  the  cer- 
tificate of  the  Surveyor-General  of  the  survey, 
that  the  designation  and  setting  apart  of  the 
land  in  controversy  for  the  support  of  schools 
constitute  a  complete  legal  title  equivalent  to  a 
patent,  conclusive  upon  the  United  States,  to 
which  the  mere  entry  of  the  same  land  with 
ttie  register  and  receiver  must  yield. 

The  presuipption  is  in  favor  of  the  validity 
of  eveiy  patent  issued  by  competent  authority. 
It  is  the  completion  of  the  title,  aad  estab- 
lishes the  performance  of  every  prerequisite. 
No  Inquiry  into  the  regularity  of  the  prelim- 
inary proMedings  which  ought  to  precede  it,  is 
made  at  law,  where  no  facts  beyond  the  patent 
are  examinable.  Its  validity  can  only  be  im- 
peached for  causes  antefior  to  its  issue.fn  a  court 
of  equity. 

Oreen  v.  LUer,  8  Cr.  280;  PoUc'i  Lttteey. 
Wendett,  9  Cr.,  87:  6  Wheat..  803;  Stringer  v. 
Lestees  of  Toung,  8  Pet.,  820;  Boardman  v.  Lei- 
tutof  Beed,^  Pet.,  828;  BagneUy.  Broderiek,  18 
Pel.,  450;  Wilcoxr.  MeConneWiLestee,  18  Pet., 
511;  B(»Min  v.  Mamie' iHeirt,  7  Wheat.,  151; 
Pattenon  v.  Winn,  11  Wheat.,  880;  Landet  v. 
Brant,  10  How..  848;  PhUy  v.  Harriton,  15 
How..  450;  Weit  v.  Cochran,  17  How.,  408. 

A  grant  may  be  made  by  law  as  well  as  by 
a  patent  pursuant  to  law.  and  a  confirmation 
by  a  law  is  as  fully,  to  all  intents  and  purposes, 
a  grant,  as  if  a  grant  in  terms. 

Strother  v.  Luea*,  12  Pet.,  454;  Chignon's 
Lessee*  v.  Astor,  2  How.,  819. 

The  first  section  of  the  Act  of  June  13, 1812. 
operated  as  a  present  grant  of  the  premises  in 
question,  and  the  legal  title  became  complete 
and  paramount  to  a  subs^uent  grant  or  con- 
firmation. 

See  Chouteau  v.  Eekhart,  2  How.,  845;  Les 
See  18  How. 


Bois  V.  Brameli,  4  How.,  449;  Ouitard  v. 
Stoddard,  16  How..  499. 

The  case  of  Lessieur  v.  Price,  12  How.,  59, 
76,  establishes  the  proposition,  that  a  present 
grant  of  land  by  Act  of  Congress  without  desig- 
nation of  law, becomes  complete,  and  vests  title 
to  a  particular  tract  of  land,  after  selected  in 
pursuance  of  anj  law  of  the  United  States,  and 
such  title  is  equivalent  to  a  patent.  On  princi- 
ple, the  effect  must  be  the  same,  whether  the 
authority  to  make  the  designation  is  given  by 
the  Act  making  (he  grant,  as  in  RutMrford  v. 
Green's  Heirs,  2  Wheat.,  196,  and  Lessieur  v. 
Price,  or  by  a  subsequent  Act,  as  in  the  cases 
of  private  lots  and  commons  confirmed  by  the 
Act  of  1812. 

Janis  V.  Oumo,  4 Mo..  458;  Owrno  v.  Janis,  6 
Mo..  880;  Soulard  v.  Allen.  18  Mo.,  590;  Les 
Bois  v.  BrameU,  4  How.,  449:  or  was  conferred 
by  a  law  previoasly  enacted  and  continuing  in 
force,  as  in  case  of  school  lots  as  well  as  private 
lots  and  commons,  by  the  Act  of  i824. 

2.  The  survey  of  the  out  lx>undaries  of  the 
Town  of  St.  Louis  given  in  evidence,  having 
been  made  and  cerlined  by  the  Surveyor-Gen- 
eral in  pursuance  of  authority  vested  in  him  by 
law,  neither  its  accuracy  nor  validity  was  open 
to  question  in  the  case  at  bar. 

Under  the  Act  of  1812,  no  vacant  land  within 
the  district  to  be  surveyed  was  open  to  settlers, 
nor  to  preemption  or  entry,  as  unappropriated 
land  under  the  general  laws, 

WUeox  V.  MeConneWs  Lessees,  18  Pet.,  611; 
Beynotds-?.  Me  Arthur,  2  Pet.,  429. 

8.  The  certificate  of  the  Surveyor-General 
of  the  survey  designatine  and  setting  apart  the 
land  in  question,  is  conclusive  evidence  that  it 
is  within  the  out  boundaries;  that  it  was  at  the 
time  of  the  designation  a  vacant  lot  reserved 
by  the<Act  of  1812;  that  it  would  not  be  se- 
lected for  military  purposes  by  the  President, 
and  that,  with  the  lands  before  assigned,  it  does 
not  exceed  the  maximum  limit,  unless  it  ap- 
peared that  the  United  States  had  no  title,  or 
the  SurveyorGteneral  no  authority  to  make  the 
survey  and  designation. 

4.  The  "plat  and  description  of  the  survey 
of  the  out  boundaries  of  the  Town  (now  City) 
of  St.  Louis,"  made  and  certified  by  the  Sur- 
veyor-General, if  not  absolutely  conclusive,  is 
at  least  prima  fade  evidence  that  it  is  in  con- 
formity with  the  requirements  of  the  Act  of 
1812,  and  for  the  purpose  of  this  case,  that  is 
all  sufficient. 

5.  If  the  survey  and  designation  of  the  lot  in 
question  to  the  use  of  schools  shall  be  held  to  be 
subject  to  review  in  a  colUtteral  action  at  law, 
still  it  requires  the  production  of  no  evidence  in 
aid  of  it.  It  stands  for  proof  until  it  is  rebutted, 
and  in  this  case  there  is  no  testimony  produced 
by  the  defendants  below,  competent  to  repel  or 
impair  its  force. 

That  it  is  a  lot  of  the  description  reserved  by 
the  Act  of  1812,  and  granted  by  that  of  1831, 
is  established  ( prima  facie  at  least)  by  the  cer- 
tificate of  survey  and  designation.  And  there 
being  no  proof  that  it  was  not  such  a  lot,  the 
title  of  the  defendants  in  error  is  clear. 

Mr.  Justice  Catron  delivered  the  opinion  of 
the  court: 
In  this  case  the  school  commissioners  were 
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Staintiffs  in  their  corporate  capacitj,  and  in  or- 
er  to  eject  the  defendant  below,  were  bound 
to  produce  a  legal  title  to  the  land  claimed. 
Their  title  depends  on  three  Acts  of  Congress, 
pasced  in  1812,  1824,  and  1»81.  The  Act  of 
1812  confirmed,  to  private  owners  at  St.  Louis 
and  other  villages  in  Missouri,  town  lots,  out 
lots  and  common  field  lots,  in,  adjoining  and 
belonging  to  the  towns,  and  it  also  confirmed 
to  the  towns  their  commons. 

This  Act  made  it  the  duty  of  the  principal 
surveyor  to  survey,  or  cause  to  be  surveyed 
and  marked  (where  the  same  had  not  already 
been  done  according  to  law),  the  out  boundary 
lines  of  the  said  several  towns  and  villages,  so 
as  to  include  the  out  lots,  common  field  lots  and 
commons  thereto  respectively  tielonging. 

The  second  section  provides,  "  that  all  town 
or  village  lots,  out  lots  or  common  field  lots 
included  in  such  surveys,  whith  are  not  right- 
fully owned  or  claimed  by  any  private  indi- 
viduals, or  held  as  commons  belonging  to  such 
towns  or  villages,  or  that  the  President  of  the 
United  States  may  not  think  proper  to  reserve 
for  military  purposes,  shall  be,  and  the  same 
are  thereby  reserved  for  the  support  of  public 
schools  in  the  respective  towns  and  villages: 
Provided,  the  whole  quantity  of  land  contained 
in  the  lots  reserved  for  the  support  of  schools 
shall  not  exceed  one  twentieth  of  the  whole 
lands  included  in  the  general  survey  of  any 
town  or  village." 

The  l8t  section  of  the  Act  of  the  26th  of 
May,  1834,  requires  the  owners  of  lots  which 
are  confirmed  by  the  Act  of  the  18th  June, 
1813,  within  eighteen  months  after  the  passage 
of  the  Act,  "to  designate  their  said  lots  by 
proving,  before  the  Recorder  of  Land  Titles,  the 
fact  of  inhabitation,  cultivation  or  possession 
of  the  said  lots.knd  the  boundaries  and  extent  of 
each  claim,  so  as  to  enable  the  SurveyorGen- 
ernl  to  distinguish  the  private  from  the  vacant 
lots  appertaining  to  said  towns  and  villages." 
The  second  section  of  this  Act  makes  it  the 
duty  of  the  Surveyor  General,  immediately 
after  the  expiration  of  the  time  allowed  for  pri- 
vate owners  to  prove  the  inhabitation,  cultiva- 
tion and  possession  of  their  lots,  "to proceed, 
under  the  instruction  of  the  Commissioner  of 
the  General  Land  Office,  to  survey,  designate, 
and  set  apart  to  the  said  towns  and  villages, 
respectively,  so  many  of  the  said  vacant  town 
or  village  lots,  out  lots  and  common  field  lots, 
for  the  support  of  schools  in  said  towns  and 
villages,  respectively,  as  the  President  shall 
not,  before  that  time,  have  reserved  for  military 
purposes,  and  not  exceeding  one- twentieth  part 
of  the  whole  lands  included  in  the  sreneral 
survey  of  such  town  or  village,  according  to 
the  provision  of  the  second  section  of  the  Act 
of  18th  June,  1812;  and  also  to  survey  and 
designate,  as  soon  after  the  passage  of  this  Act 
as  may  be,  the  commons  belonging  to  the  said 
towns  and  villages,  according  to  their  respect- 
ive claims  and  confirmations  imder  said  Act  of 
Congress,  where  the  same  has  not  already  been 
done." 

By  the  third  section  of  the  Act,  the  Recorder 
of  land  titles  is  required  to  issue  a  certificate  of 
confirmation  for  each  (private)  claim  confirmed, 
"  and  as  soon  as  the  said  term  (eighteen  months) 
shall  have  expired,  furnish  the  Surveyor-(}en- 
«ral  with  the  list  of  lots  proved  to  have  been 
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inhabited,  cultivated  or  possessed,  to  serve  as 
bis  guide  in  distinguishing  them  from  the  va- 
cant  lots  to  be  set  apart  as  above  described  (for 
the  use  of  schools),  and  shall  transmit  a  copy 
of  such  list  to  ttie  Commissioner  of  the  General 
Land  Office." 

On  the  27th  January,  1831.  an  Act  of  Con- 
gress was  passed,  for  the  purpose  of  transfer- 
ring the  title  of  the  United  States  (if  any)  re- 
maining in  the  property  belonging  to  the  sev- 
eral towns  and  villages  embraced  by  the  Act  of 
the  13th  June,  1812. 

The  first  section  relinquishes  to  the  inhabit- 
ants of  the  several  towns  and  villages  all  the 
right,  title  and  interest  of  the  United  States  in 
and  to  the  town  and  village  lots,  out  lots  itnd 
common  field  lots  confirmed  to  them  bvthe 
first  section  of  the  Act  of  the  13th  June,  1818. 
The  second  section  relinquishes  all  right,  title 
and  interest  of  the  United  State«  in  and  to  the 
town  and  village  lots,  out  lots  and  common  field 
lots  reserved  for  the  support  of  schools,  by  the 
Act  of  1812,  in  the  respective  towns  and  vil- 
lages, and  provides  that  "the  same  shall  l>e 
sold  or  disposed  of.  or  regulated,  for  the  said 
purpose,  in  such  manner  as  may  be  directed 
by  the  IJcgislature  of  the  State  of  Missouri." 

The  defendants  in  error  were  incorporated 
by  a  public  Act  of  the  Legislature  of  Munouri, 
approved  the  18th  February,  1838,  entitled 
"  An  Act  to  establish  a  corporation  in  the  City 
of  St.  Louis,  for  the  purpose  of  public  educa- 
tion." By  the  ninth  section  of  this  Act,  the 
title,  possession,  charge  and  control  of  all 
lands  and  lots  in  or  near  St.  Louis,  granted  to 
the  inhabitants  for  school  purposes  by  any  Act 
of  Congress,  is  vested  in  the  Board  of  School 
Commissioners,  with  power  to  dispose  of  and 
apply  the  same  to  the  purpose  of  education. 

At  the  trial,  the  (then)  plaintiff  gave  in  evi- 
dence the  following  documents  among  others: 

1.  A  plat  called  and  known  as  map  X,  being 
certified  by  the  Surveyor  General  to  be  "a 
plat  and  description  of  the  survey  of  the  out 
boundary  lines  of  the  Town  (now  City)  of  St. 
Louis,  in  the  Territory  (now  Slate)  of  Slissourl, 
as  it  stood  incorporated  on  the  18th  June'.  1813, 
including  the  out  lots,  common  field  lots  and 
commons  thereto  belonging,  made  in  pursuance 
of  the  1st  section  of  the  Act  of  Congress  ap- 
proved the  18th  of  June.  1812,  entitled  *  An  Act 
making  further  provision  for  settling  the  claims 
to  land  in  the  Territory  of  Missouri,' which  was 
approved  and  certified  by  the  Surveyor-Gen- 
eral, December  8,  1840." 

2.  A  certificate  of  the  Surveyor- General,  in 
pursuance  of  instructions  of  the  Commissioner 
of  the  General  Land  Office,  as  follows: 

"  Amgnnunt  and  Surrey  lib.  367." 

"  Office  of  the  Surveyor  of  Public  Lands  in  the 
States  of  Illinois  and  Missouri,  St.  Louis, 
15th  June.  1843." 
"Under  the  instructions  of  the  Commissioner 
of  the  General  Land  Office,  the  piece  of  land, 
the  survey  of  which  is  herein  platted  and  de- 
scribed, lias  been  legally  surveyed,  and  under 
the  instructions  aforesaid  it  is  hereby  desig- 
nated and  set  apart  to  the  Town  (now  City)  of 
St.  Louis,  for  the  support  of  schools  therein, 
in  conformity  with  the  second  section  of  the 
Act  of  Congress  approved  the  26tb  of  May, 
1834,  entitled  '  An  Act  supplementary  to  an 
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Act  passed  on  the  18th  day  of  June,  1813,  en- 
titlea  '  Ao  Act  making  further  provisions  for 
aetiling  the  claims  to  land  in  the  Terriiory  of 
Missouri;'  the  said  piece  of  land  liereby  desig- 
naled  and  set  apart  as  aforesaid,  is  situatM 
within  the  bounds  of  the  survey  directed  to  be 
made  by  the  first  section  of  the  Act  of  the  18th 
-of  June,  1812,  aforesaid,  so  as  to  include  the 
town  lots,  common  field  lots  and  commons  of 
the  Town  of  St.  Louis;  and  is  also  within  the 
limits  of  the  said  Town  of  St.  Louis,  as  it  stood 
incorporated  on  the  13th  day  of  June,  1812; 
and  docs  not,  together  with  all  other  land  des- 
ignated and  set  apart  to  the  Town  of  St.  Louis 
for  the  support  of  schools,  under  the  aforesaid 
second  section  of  the  Act  of  Congress  of  the 
■26th  of  May,  1824,  amount  to  one  twentieth  of 
the  whole  lands  included  in  the  general  sur- 
T«'y  directed  to  be  made  of  said  Town  of  St. 
Lo'uis,  by  the  aforesaid  first  section  of  the  Act 
of  Congress  of  the  18lh  day  of  June,  1812; 
the  said  piece  of  land  was  not,  so  far  as  the 
records  of  the  office  show,  riightfully  owned  or 
claimed  by  any  private  individual  on  the  said 
ISith  day  of  June,  1812;  nor  was  it  held  as 
-<^mmon  belonging  to  the  said  town  of  St. 
Louis;  neither  has  it  l>een  reserved  by  the 
President  of  the  United  States  for  mditary 
purposes." 

Similar  certificates  are  found  in  the  record 
for  other  parcels  of  lands  assigned  to  the  use 
-of  schools,  but  not  involved  in  controversy. 

When  Louisiana  was  acquired,  the  lands  in- 
•cluded  in  the  out  boundary  survey,  comprising 
St.  Louis,  its  fields  and  commons,  were  held 
by  imperfect  rights,  the  legal  title  being  vested 
in  the  United  States,  as  they  had  previously 
been  in  the  government  of  Spain.  As  this  gov- 
-emment  could  not  be  sued  in  its  own  courts, 
nor  coerced  to  perfect  equitable  claims  and 
rights,  claimants  had  to  rely  on  its  justice;  and 
.as  Congress  had  the  full  and  sole  power  by 
the  Constitution  to  dispose  of  the  public  lands, 
and  to  make  needful  rules  and  regulations  for 
that  purpose,  it  followed  that  those  who  sought 
titles  must  obtain  them  on  the  terms  that  Con- 
gress might  prescribe;  and  more  especially 
were  the  donations  made  by  the  Act  of  1812, 
to  promote  education,  regulated  by  this  rule. 

By  the  Act  of  1812,  the  towns  acquired  the 
pn>mise  of.  and  an  imperfect  title  to,  certain 
vacant  lands  that  might  be  found  to  exist 
within  an  out  boundary  survey,  but  the  gov,- 
ernment  reserved  to  itself  the  power  to  make 
this  survey,  and  the  Board  of  School  Directors 
was  therefore  compelled  to  remain  passive  un- 
til it  was  completed,  and  the  private  claims 
within  it  ascertained,  and  until  the  United 
States  designated,  the  school  lands  compre- 
hended within  it. 

This  survey  was  completed  in  1840  bv  the 
Surveyor-General,  and  in  1843  he  fulfilled  the 
duty  of  designating  the  school  lands.  wherel>y 
they  became  vested  in  the  authorities  of  Mis- 
aourL  These  proceedings  exhausted  the  pow- 
ers of  the  Surveyor  Oeneral  under  the  Acts  we 
have  quoted;  and  whatever  controversies  may 
now  arise,  in  reference  to  these  lands,  must  l>e 
aubject  to  judicial  cognizance. 

Our  opinion  is,  that  the  school  lands  were  in 
the  condition  of  Spanish  claims  after  confir- 
mation by  the  United  States,  without  having  es- 
tablished and  conclusive  tjoundaries  made  by 
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public  authority,  and  which  claims  depended 
for  their  specific  identity  on  surveys  to  be  exe- 
cuted by  the  government.  The  case  of  Wett  v. 
Cochran,  17  How.,  413,  lays  down  the  dividing 
line  between  the  executive  and  judicial  powers 
in  such  cases,  to  wit:  That  until  a  designation, 
accompanied  by  a  survey  or  description,  was 
made  by  the  Surveyor-General,  the  title  at- 
tached to  no  laud,  nor  had  a  court  of  justice 
jurisdiction  to  ascertain  its  boundaries. 

We  are  furthermore  of  opinion  that  the  cer- 
tificate of  the  Surveyor  General,  above  set 
forth,  and  wiiich  was  accepted  by  the  grantees, 
is  record  evidence  of  title,  by  the  recitals  in 
which  the  government  and  the  Board  of  School 
Directors  are  mutually  bound  and  concluded. 
And  this  instrument,  declaring  that  the  land 
prescribed  was  reserved  for  the  support  of 
schools,  and  the  courts  of  justice  having  no 
power  to  revise  the  acts  of  the  Surveyor  Gener- 
al under  these  statutes,  as  respects  the  school 
lands,  it  is  not  open  to  them  to  inquire  whether 
the  lands  set  apart  were  or  were  nol  lots  of  the 
description  referred  to  in  the  statutes.  The 
parties  interested  have  agreed  that  this  land 
was  a  school  lot,  and  here  the  matter  must  rest, 
unless  some  third  person  can  show  a  better  title. 
And  the  plaintiff  in  error  insists  that  he  has 
shown  a  better  one  by  the  production  of  Dun- 
can's entry  covering  the  land.  It  was  allowed 
by  the  Register  and  Receiver  at  St.  Louis,  May 
2,  1886,  for  the  fractional  section  No.  26.  by 
virtue  of  a  pre-emption  claim  set  up  by  Dun- 
can. 

Of  this  land,  the  designated  school  lot  claim- 
ed by  the  plaintiff  Iwlow  includes  S/j'^j  acres. 

The  entry  was  contested,  and  was  brought 
to  the  consideration  of  the  Commissioner  of  the 
General  Land  Offlce,  and  upon  August  1, 1845, 
he  instructed  the  Register  and  Receiver  that 
only  8^  acres  was  vacant  at  that  spot;  the  resi- 
due of  iheSSiVs  acres  surveyed  as  fractional  sec- 
tion 26.  had  l)een  located  on  private  claims;  nor 
was  there  evidence  that  any  part  ot  the  8^'^ 
acres  had  been  inliabited  as  required  by  the 
pre  emption  laws.  This  inquiry,  lie  reinarks 
was,  however,  unnecessary,  t)ecause  the  S^'A 
acres  had  been  reserved  for  the  support  of 
schools  in  the  town  of  St.  Louis  by  the  Act  of 
1812,  and  a  selection  of  said  land,  for  that  pur- 
pose, having  been  made  under  the  Act,  "  it 
cannot,  therefore,  be  subject  to  the  operation 
of  the  subsequent  preemption  laws  of  lijl4  and 
1816." 

He  further  declared:  "In  addition  to  the 
above  objection,  the  said  land  is  within  the  cor- 
porate limits  of  the  City  of  St.  Louis,  as  estab- 
lished in  1809,  and  if  not  so  reserved,  would 
not  have  been  subject  to  pre-emption  sulise- 
quent  to  that  time — the  principle  having  been 
early  settled  in  a  pre  emption  ca-se  for  land 
within  the  limits  of  the  Town  of  Mobile,  that 
the  right  of  pre  emption,  designated  for  the 
benefit  of  agriculturists,  could  not  be  regarded 
as  applicable  to  residents  within  the  bounds  of 
an  incorporated  city  or  town."  For  the  fore- 
going reasons,  the  entry  of  fractional  section  26, 
for  85^0  acres,  was  canceled,  and  the  Register 
and  Receiver  were  ordered  to  refund  the  pur- 
chase money. 

On  these  facts,  the  Circuit  Court  gave  to  the 
jury  the  following  charge: 

"  The  court  is  asked  to  instruct  you,  that  the 
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claims  of  the  respective  parties  to  the  land  in 
controversT  must  depend  mainly  upon  the 
question  whether  the  land  was  reservea  for  the 
use  of  schools  by  the  Act  of  the  13th  of  June, 
1812.  In  this  view  the  court  concurs;  but 
without  advising  you  more  at  large  upon  that 
subject,  as  requested,  gives  the  case  the  direc- 
tion indicated  by  two  of  the  propositions  sub- 
mitted, one  on  either  side,  designed  to  effect  a 
comparison  between  the  titles  of  the  parties. 
These  are  as  follows: 

On  the  part  of  the  defendant,  '  that  the  pre- 
emption of  Robert  Duncan  conferred  a  valid 
claim  under  the  pre  emption  laws,  and  that  he, 
having  settled  upon  the  land  before  any  surrey 
thereof  was  actually  made,  is  entitled  to  hola 
it,  and  that  the  persons  deriving  title  from 
said  Duncan  have  a  title  superior  to  the  plaint- 
iffs.' 

On  the  other  hand,  it  is  insisted  '  that  the 
title  of  the  plaintiffs,  under  the  act  of  the  Sur- 
veyor-General, designating  and  setting  apart 
the  ground  in  controversy  to  the  plaintiffs,  is 
superior  to  the  title  of  the  defendant,  under  an 
entry  with  the  Register  and  Receiver  of  the 
Land  Offlce:'  and  of  this  opinion  is  the  court. 
The  jury  is  therefore  instructed,  that  upon  the 
titles  exhibited  in  testimony  by  the  parties,  the 
plaintiff  is  entitled  to  recover. 

The  court  adds  that  the  defendant  has  the 
right  to  impeach  the  title  of  the  plaintiff,  the 
same  and  to  the  same  extent  as  if  the  entry  of 
Duncan,  under  which  he  claims,  had  not  been 
vacated  by  the  Commissioner  of  the  General 
Land  Office.  And  the  court  further  instructs 
the  jury,  that  no  eviSence  has  been  adduced  on 
the  part  of  the  defendant  competent  to  invali- 
date or  overthrow  the  plaintiff's  title,  and  there- 
fore the  jury  should  find  for  the  plaintiff." 

The  conflicting  titles  both  depend  on  Acts  of 
Congress,  and  are  submitted  to  this  court  on 
the  whole  record ;  and  which  we  are  called  on 
to  compare  as  was  done  in  the  cases  of  Matthews 
V.  Zane,  4  Cranch,  382;  Boss  v.  Borland.  1  Pel., 
664.  and  WUcox  v.  Jackson,  18  Pet.,  509.  This 
follows  from  the  instruction  given,  which  main- 
tahis  that  the  title  of  the  Board  of  Public 
Schools,  under  the  certificate  of  the  Surveyor- 
General,  setting  apart  the  land  in  dispute  to  the 
plaintiffs  below,  was  supenor  to  the  defendants' 
title  under  Duncan's  entry  with  the  Register 
and  Receiver;  and  that,  therefore,  the  jury  was 
directed  to  find  for  the  plaintiff.  This  general 
instruction  raises  the  question,  whether  the 
land  was  subject  to  sale,  to  one  claiming  a 
preference  of  entry  under  the  pre-emption 
laws. 

To  which  it  may  tte  answered,  that  when  the 
Act  of  1812  dedicated  certain  lands  for  the 
purposes  of  education  to  the  use  of  the  Village 
of  St.  Louis,  and  the  Act  of  1831  vested  the 
title  to  these  lands  in  the  City,  such  lands  were 
appropriated,  and  not  subject  to  sale;  they 
were  beyond  the  reach  of  the  officers  of  the 
government,  nor  could  their  action  lawfully  ex- 
tend to  them,  with  the  exception  that  they 
could  be  ascertained  and  designated  within  the 
power  reserved.  Nor  could  Duncan  be  heard 
to  say  that  be  did  not  know  that  this  parcel  of 
land  was  reserved.  The  same  excuse  miebt  be 
made,  and  with  a  much  greater  claim  to  justice 
and  propriety,  by  one  who  obtained  an  entry 
on  land  reservea  from  sale  for  military  pur- 
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poses,  or  for  some  other  public  use.  by  the 
President;  the  fact  of  which  reservation  was- 
hardly  known  beyond  the  general  and  local  land 
offices;  yet  such  entries  have  been  constantly- 
set  aside  as  absolutely  void,  or  as  voidable,  by 
the  Department  of  Public  Lands.  The  case  of 
WiU»x  V.  Jackson,  13  Pet.,  509,  was  an  instance- 
of  the  first  kind,  where  the  entry  was  pro- 
nounced as  absolutely  void,  it  being  in  the  no- 
torious limits  of  a  reservation  for  military  pur- 
poses; and  so  here  the  entry  of  Duncan  was- 
within  the  notorious  limits  of  the  City  of  St. 
Louis,  according  to  the  record  of  incorporatioi^ 
made  by  the  Court  of  Common  Pleas  for  St. 
Louis  County,  in  1809,  and  which  city  limits- 
are  recognized  by  the  Department  of  Public- 
Lands  and  by  the  out  boundary  survey,  as  the 
existing  limits  when  the  Act  of  1812  was  passed. 
This  appears  from  the  documents  offered  in 
evidence,  on  which  the  instruction  to  the  jury 
was  founded.  We  therefore  concur  vrith  the 
views  expressed  by  the  state  courts  and  thoee- 
of  the  Commissioner  of  the  General  Land  Of- 
fice, that  Duncan's  entry  was  invalid. 

As  this  concurrence  with  the  state  courts  is^ 
conclusive  of  the  controversy,  we  do  not  deem 
it  necessary  to  examine  further  into  the  titles- 
and  instructions  given  to  the  jury. 

It  is  proper  to  remark  that  we  are  here  deal- 
ing with  the  survey  (marked  X),  and.ascertain- 
ing  its  effect  as  regards  the  lands  granted  and 
allotted  for  school  purpascs,  and  are  not  to  be 
understood  as  having  expressed  any  opinion  on 
that  effect  of  this  out  boundary  survey  on  titles- 
situated  beyond  it,  and  claimed  to  have  been 
confirmed  by  the  Act  of  1812,  or  which  were- 
subject  to  be  identified  by  the  Recorder  of  Land 
Titles,  under  the  Act  of  1824. 

JPbr  the  reasons  above  stated,  it  is  ordered  that 
the  judgment  of  the  Supreme  Court  of  Missouri' 
be  affirmed. 

Aff'g  i«  Ho.,  S53. 

Cated-24  How.,  64, 66 ;  9  WUl.,  290 :  10  Wall.,  UO. 


EDWIN  C.   LITTLE   and  OLIVER  8CO- 

VILLE,  App'ts, 

e. 

LEVI  W.    HALL,    ANTHONY    GOULD, 

DAVID    BANKS,   WILLIAM    GOULD,. 

.  AND  DAVID  BANKS.  Jr. 

((Sea  S.  C,  U  How.,  lethm.) 

Copyright — contract  with  reporter — not  good  be- 
yond hit  term  of  office. 

Comstook  was  appointed  reporter  of  Court  of 
Appeals  in  184T,  and  in  April.  18G0,  plnlntllTs  made 
contract  with  blm,  and  the  Comptroller  and  Secre- 
tary of  State,  that  plaintiffs  should  bava  the  pub- 
lication for  11  ve  years  of  the  decisions  of  that  courts 
and  the  exclusive  benefit  of  the  copyrii^ht,  and 
tbat  instrument  was  declared  to  be  ananiffnmeat 
of  tha  oopyrlKbt. 

Comstock's  term  of  office  expired  Dec.  27,  ISffO,. 
and  bis  successor,  Selden.wBS  immediately  appoint- 
ed to  succeed  blm,  who  consented  tbat  Comstock 
should  pubiisb  another  volume  from  opinions  be- 
bad  and  from  those  delivered  during  the  first  term 
of  Selden's  oQioe. 

Comitock  sold  the  oopyrigbt  to  defendants,  who- 
published  it.  On  bill  filed  t>y  plaintiffs,  to  enjoin 
defendants  from  selling  their  edition :  held  that 
under  the  changed  relation  of  the  parties,  the 
plaintiffs  were  not  the  legal  owners  of  the  manu- 
script within  the  copyright  law. 
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Whatever  oblicatioii  under  the  contract  ezl*u 
againtt  Coinstnvi,  It  Is  for  failure  to  furnish  the 
manuscript  to  tlie  plalntlffi),  and  of  such  a  case  this 
court  has  no  Jurisdiction. 

Argued  Jan.  8  and  9,  1866.     Decided  Jan.  g4, 
1866. 

THE  bill  in  this  case  was  filed  in  the  Circuit 
Court  of  the  Unit^  States  for  the  Northern 
District  of  the  State  of  New  York,  by  appel- 
laols,  to  enjoin  the  defendants  from  publisliing 
and  selling  the  fourth  volume  of  Comstocli's 
reports. 

The  Circuit  Court  having  dismissed  the  bill 
with  costs,  the  plaintiffs  took  an  appeal  to  this 
court. 

A  further  statement  of  the  case  appears  In 
the  opinion  of  the  court. 

Meurt.  William  H.  Seward  and  R.  H. 
GUlett,  for  appellants: 

1.  Cnmstock,  by  accepting  the  office  of  Slate 
Reporter  and  acting  under  it,  and  by  uniting 
■with  the  Secretary  of  State  and  Comptroller 
in  the  contract  with  the  appellants,  of  April 
20,  1850.  must  be  deemed  to  have  accepted  the 
terms  and  conditions  of  the  Act  of  April  11, 
1848,  and  of  April  9,  1850.  Those  statutes 
operated,  by  reason  of  such  acquiescence  on 
his  part,  to  vest  in  the  State  of  New  York  all 
the  interest  and  right  which  he  might  have  as 
author  in  any  reports  of  decisions  of  the  Court 
of  Appeals  which  should  bo  prepared  by  him 
as  reporter;  and  the  State  became  the  absolute 
owner  thereof. 

Comstock,  as  such  author,  could  transfer 
whatever  right  or  interest  he  had  to  the  State 
or  to  any  oUier  person.  Whatever  an  author 
can  rightfully  own  under  the  copyright  laws, 
be  can  lawfully  assign  either  before  or  after 
the  works  are  written  or  produced,  and  the 
State  could  take  from  Comstock  such  an  as- 
signment. 

The  matter  prepared  by  the  reporter,  by  op- 
eration of  his  acceptance  of  the  omce  of  report- 
er under  the  Statute,  became  the  property  of 
the  State.  The  contract  is  explicit  on  this 
point. 

2.  By  the  contract  made  by  the  State  Re- 
porter, the  Secretary  of  State  and  the  Comp- 
troller, on  behalf  of  the  State,  with  the  appell- 
ants, the  interest  of  the  State  in  all  matter  con- 
stituting the  reports  to  be  made  by  Comstock 
as  reporter,  was  equitably  and  legally  vested 
in  the  appellants,  for  the  purpose  of  being  pub- 
bshed  exclusively  by  them  during  the  term 
specitled  in  the  contract. 

The  contract  does  not  purport  to  give  an  ex- 
clusive right  to  the  appellants  to  publish  the 
decisions  and  opinions  of  the  judges  of  the 
Court  of  Appeals.  But  it  expressly  vests  in 
them  the  exclusive  benefit  of  the  copyright  to 
be  taken  out  in  behalf  of  the  State  of  the  notes, 
references  and  other  matter  furnished  by  the 
reporter,  connected  with  the  decisions.  And 
the  appellants,  by  the  operation  of  the  con- 
tract and  the  laws  of  the  State  under  which  it 
was  made,  liccame  the  legal  assignees  and  pro- 
prietors of  the  manuscript  matter  prepared  by 
Comstock  as  State  Reporter,  under  the  9th  sec- 
tion of  the  Law  of  Congress  of  1831,  which 
right  was  exclusive  of  all  others  during  the  con- 
tinuance of  the  contract. 

8.  Volume  IV.  of  Comstock's  reports  was 
covered  by  the  contract  and  was  subject  to  the 
See  18  How. 


exclusive  right  of  the  appellants  to  the  manu- 
script matter  prepared  by  the  reporter. 

Here  the  controversy  between,  the  parties 
opens. 

While  the  appellants  insist  that  the  matter, 
in  this  volume,  which  is  the  subject  of  the 
copyright,  was  prepared  ofilcially  by  Comstock 
as  reporter,  the  respondents  insist  that  he  pre- 
pared it  as  a  private  person,  and  that  it  l)elonged 
to  him  in  his  individual  right  as  an  author. 

Comstock  received  the  materials  for  the  prep- 
aration of  the  volume  in  qu^tion  from  the 
State  by  virtue  of  bis  office  as  State  Reporter, 
while  in  that  ofllce  and  subject  to  the  operation 
of  the  contract. 

What  be  thus  received,  as  agent  and  bailee 
of  the  appellants,  he  had  n»  right  to  apply  to 
any  other  use  than  that  of  his  principals. 

The  expiration  of  Comstock  s  term  of  otBce 
did  not  alter  his  liability  in  this  respect.  True, 
he  could  not  be  required  to  prepare  the  decis- 
ions for  publication;  but  if  he  did  not  do  this, 
he  must  hold  the  materials  subject  to  the  order 
of  his  successor:  or  if  he  did  use  them,  then 
the  materials  and  additional  matter  being  in- 
corporated together,  and  so  prepared  according 
to  the  contract,  must  pass  the  appellants. 

Had  Comstock  died  during  his  term  of  office, 
the  trust  and  bailment  would  have  remained 
attached  to  the  materials  in  the  hands  of  his 
executors.  A  trust  would  have  resulted  to 
the  State  and  a  right  of  action  legaf,  or  equitable, 
to  the  appellants. 

2.  Fonb.,  118. 

As  Comstock  had  received  an  equivalent  in 
advance  for  the  labor  to  be  performed  for  the 
appellants  under  the  contract,  either  the  labor 
must  be  done  for  their  benefit  or  not  at  all. 

In  point  of  fact,  he  received  these  specified 
materials  as  a  trustee  and  bailee,  and  he  must 
be  held  to  the  obligations  they  created. 

Hill  on  Trustees,  172-283,  509;  2  Ves.,  498; 
Taylor  v.  Hummer,  3  Maule  &  S.,  562,  5«7, 
574;  Adair  v.  Shaw,  1  Sch.  &  Lef.,  262;  Story 
Eq.  Jut.,  sec.  533,  etc.,  1257,  1258,  1261; 
Kane  v.  Bloodgood,  7  Johns.  Ch.,  110. 

Here  it  is  held  that  every  deposit  is  a  trust 
and  the  party  receiving  it  a  trustee.  So  the 
principle  adopted  in  the  case  of  a  tenant,  that 
he  cannot  deny  the  title  of  his  landlord  so  long 
as  be  retains  possession,  is  founded  on  the  per- 
sonal contract  of  tenancy  itself. 

Phslan  v.  Kelly,  25  Wend.,  892;  Ma»»ey  v. 
Davies.  2  Ves..  Jr..  318,  820;  Eatt  India  Co.  v. 
Uinchman,  1  Ves.,  Jr.,  289. 

The  expiration  of  Comstock's  term  of  office 
as  reporter  without  having  executed  his  tra<it, 
does  not  change  the  rights  of  the  State  or  of  the 
appellants.  When  his  office  expired,  they  had 
no  right  to  require  him  to  execute  it;  but  they 
had  a  right  to  require  his  successor  to  do  so; 
and  for  that  purpose  to  require  Comstock  to 
surrender  the  materials  to  his  successor. 

The  appellants  were  entitled  by  their  con- 
tract to  print  all  the  official  reports  of  the  State 
Reporter  during  the  specified  term.  It  was  a 
part  of  the  contract  that  the  reports  should  be 
furnished  them  for  that  purpose;  and  it  was 
immaterial  to  them  whether  they  were  fur- 
nished by  Mr.  Comstock  or  Mr.  Selden. 

The  work  done  by  Comstock  after  the  expi- 
ration of  his  term  ot  office,  on  the  l^;al  princi- 
ple of  relation,  connects  itself  with  his  previous 
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asDumption  while  in  office,  to  prepare  and  pub- 
lish Volume  IV ;  and  all  the  w  .)rk  and  labor  done 
after  as  well  as  before  the  expiration  of  his 
term  of  office,  constitute  but  one  act,  and  relate 
back  to  the  original  uudertakintr. 

Tomlins'  Law  Dirt.,  "Relation";  Bums' 
Law  Diet.,  '•Relation";  Ilawkin*  v.  Kemp,  8 
East,  411, 4i9;  HatergiU  v.  Rare,  Cro.  Jac.,  512. 

A  sheriflf  who  after  levy  goes  out  of  office, 
is  authorized  to  sell  and  complete  what  he  has 
begun. 

Wood  T.  Colmn.  6,  Hill,  228. 

His  term  of  office  is  extended  for  that  pur- 
pose; and  having  begun  the  performance  of  his 
duty,  be  must  finish  it. 

3/(M#n  V.  Sudam,  2  .Tohns.  Ch. ,  172. 

One  exercising  an  offlce,even  without  authori- 
ty, obliges  himself  to  discharge  the  duties  an- 
nexed to  it,  and  is  estopped  from  denying  that 
he  is  such  officer. 

Com.  Dig.  Office,  E.  A;  Ld.  Kenyon  in  6  T. 
R.,  607,  628. 

Comstock  having  received  these  materials 
under  the  law,  for  a  specific  purpose,  defined  by 
law  and  assented  to  by  himself,  whatever  he  diil 
upon  or  with  the  materials,  is  to  be  deemed  as 
done  under  the  law,  and  for  that  purpose;  and 
he  is  estopped  from  denying  it. 

Wbodv.  Limngtton,  11  Johns.,  96;DeuUv. 
Odea,  8  Hill,  216. 

The  maleri|ils  for  the  4th  volume  of  Com- 
stock's  reports  belong  to  the  Stale.  By  expend- 
ing his  individual  labor  upon  them,  Comstock 
has  confused  the  property  and  dedicated  bis 
labor  to  the  owner  of  the  materials. 

Sil^vry  B.  McCoon,  8  Comst.,  879;  Story's 
Eq.  Jur.,  sec.  942. 

4.  It  is  in  evidence  that  Mr.  Comstock  has 
oommenced,  and  still  has  pending,  an  action 
to  establish  bis  right  to  the  office  of  state  re- 
porter at  this  time.  This  claim  of  continuance 
in  office  is  utterly  inconsistent  with  the  position 
of  individual  and  private  right  in  regard  to 
Vol.  IV..  set  up  by  respondents,  and  is  conclu- 
sive against  him  and  tliem,  that  Vol.  IV.,  was 
prepared  by  him  as  state  reporter,  subject  to 
the  operation  of  the  contract. 

Lord  Chancellor,  in  2  Ves.,  Jr.,  696;  1 
Swanston,  note  A,  Stfl;  Com.,  Dig.,  Election, 
C,  1. 

5.  There  is  no  proof  of  acquiescence  by  the 
appellants  in  the  claim  of  Mr.  Comstock,  by 
wliich  he  was  misled  and  induced  to  incur  ex- 
pense. 

It  was  not  necessary  that  the  appellants 
should  apprise  the  respondents  of  their  claim 
to  Vol.  IV.  He  was  officially  and  personally  a 
party. 

Mr.  S.  O.  Haven,  for  appellees: 

1.  There  is  no  question  of  .copyright  or  of 
property  in  manuscripts  involved  in  the  case, 
and  the  plaintiff's  claim  does  not  fall  within  the 
provisions  of  any  of  the  Acts  of  Congress,  and 
this  is  fatal  to  this  case. 

The  plaintiffs  not  being  the  "author,"  must 
deduce  from  a  legal  right  and  title  to  the  lx)ok 
or  manuscript,  or  they  cannot  sustain  their  bill 
in  the  federal  courts.  The  opinion  of  the  Cir- 
cuit Court  proceeds  very  much  on  this  ground. 

8ee,  also,  Laws  of  U.  8.,  2  Sess.  21  Cong., 
1881,  p.  11,  sees.  1,9;  2  Kent's  Com.,  6lh  ed., 
879;  Cla/rke  v.  Price,  2  Wils.  Ch.,  167;  JoUie  v. 
Jaquet,  1  Blatchf..  618.  627. 
«80 


2.  The  strongest  statement  of  the  plaintiffs' 
case  is  to  allege  that  the  notes,  references  and 
manuscript  matter  composed  by  Mr.  Comstock. 
and  contained  in  the  book  in  question,  fall 
within  the  purview  of  their  contract  for  the 
publication  of  the  state  reports,  to  be  com- 
posed by  the  state  reporter.  The  plaintiffs, 
under  their  contract  with  the  state  officers, 
could  not  have  any  interest  in  the  labors  of 
Mr.  Comstock  or  anyone  else,  as  a  private  re- 
porter. 

8.  At  the  time  of  the  contract,  no  part  of 
the  work  was  composed.  The  agreement,  there- 
fore, was  simply  executory,  and  could  vest  no 
title  or  actual  property  in  that  which  had  no 
existence.  An  executory  agreement  is  not  a 
sale  and  the  agreement  is  in  its  nature  execu- 
tory where  the  article  has  no  existence,  but  is 
to  be  produced  by  labor.  It  is  a  mere  contract 
for  labor. 

Blackburn  on  Sales,  120.  122,  126.  146;  ^<- 
kintonv.  Bell,  8  Barn.  &  C,  277;  MuckLow  v. 
Mangles,  1  Taunt.,  818;  Hague  v.  Porter,  3 
Hill,  141 ;  2  Rent's  Com.,  468,  469;  2  Bouvier's 
Law  Die,  485. 

4.  But  the  case  is  not  such  as  has  been  thus 
far  assumed.  In  fact,  Mr.  Comstock  was  not 
in  the  service  of  the  Stale.  Mr.  Comstock  at 
no  period  of  his  labors  on  this  book  pretended 
to  be  acting  for  the  State  or  the  plaintiffs. 

6.  Neither  the  State  nor  its  vendees  can  have 
any  property  in,  or  exclusive  right  to  publish 
the  aecision'sof.the  Court  of  Appeals.  Upon 
general  principles,  no  person  can  have  prop- 
erty in  judicial  decisions.  Mr.  Comstoek,  like 
any  other  citizen,  was  free  to  publish  any  and 
all  of  these  decisions. 

Constitution  of  N.  Y.,  art.  6,  sec.  22:  Statute 
of  1860,  p.  479.  Par.,  8;  Wheaton  v.  Pttere,  8 
Pet..  591. 

6.  The  office  of  reporter  does  not  admit  of  a 
plurality  of  incumbents.    Mr.  Selden  being  in 
the  office  under  color  of  a  lawful  appointment.  • 
was  reporter  de  faeto,  and  his  acts  being  valid 
as  concerns  the  public,  the  office  was  full. 

People  V.  Stevens,  5  Hill,  616;  OreenUafv. 
Low,  4  Den.,  168;  Leonard  v.  Barker,  5  Denio. 
220. 

7.  The  position  that  the  reporter,  who  is 
compensated  by  an  annual  salary,  is  liable  on 
going  out  of  office  to  prepare  reports  of  the  de- 
cisions then  made,  is  quite  untenable. 

Ruhards  v.  Porter,  7  Johns.,  187;  Mason  v. 
Suydam.  2  Johns.  Ch.,  180. 

8.  The  doctrine  of  relation  has  no  applica- 
tion to  this  case.  It  is  never  applied  when  it 
works  wrong  or  injustice. 

Butler  and  Baker's  case.  8  Co.,  85,  ch.  86, 
A;  Frost  v.  Beekman,  1  Johns.  Ch.,  297. 

9.  The  complainants  are  eouitably  estopped 
from  claiming  the  relief  asked  for  in  their  bill. 
They  had  notice  from  Mr.  Comstock  of  his  in- 
tention to  prepare  and  publish  the  claim  in 
question.  'They  acquiesced  in  this  until  the 
volume  has  been  published,  and  now  commence 
a  republication  of  it.  This  amounts  to  a  waiver 
of  their  right,  if  any  they  had. 

10.  This  court,  in  copyrigiit  cases,  proceeds 
"according  to  the  course  and  principles  of 
courts  of  equity,"  and  by  those  principles  it  is 
well  established,  that  where  a  party  having  a 
right  to  a  particular  subject  matter  stands  by 
and  sees  another  expend  money,  labor  or  other 
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-valuable  thine  upon  that  subject,  without  as- 
serting his  claim,  he  is  deemed  to  waive  the 
right  and  cannot  afterwards  set  it  up.  The 
waiver  may  be  manifested  by  language  or  con- 
duct or  by  preserving  silence,  when  good  faith 
requires  the  party  to  speak. 

Qui  facet  eoruentire  videtur.  Act  of  Congress, 
1819;  8  Story's  Stat.,  719. 

Wendell  v.  Van  Senttetar.  1  Johns.  Ch., 
344,  845;  Starrs  v.  Barker,  6  Johns.  Ch., 
Ittd;  Tnen  ».  Needham.  3  Paige,  545,  555:  V- 
Ainoreaux  v.  Titeher,  2  N.  Y.,  278;  Saunders 
V.  SmUh.  8  Myl.  &  C.  711.  732,  733. 

Immediately  after  Mr.  Comstock  surrendered 
the  offlce  of  reporter,  he  informed  the  com- 
plninant  that  he  was  about  to  prepare  a  vol- 
ume of  reports  for  his  own  benefit  as  a  private 
reporter.  The  complainants  acquiesced  in  this 
and  made  a  conditional  agreement  with  Corn- 
stock  for  the  copyright. 

6  Hill,  534;  Story  on  Agency,  sees.  186, 
la-i,  187;  ThaUhimer  v.  Brinekerkoff.  4  Wend., 
394:  AnneMey  v.  Simeon,  4  Madd.,  390;  Hazard 
T.  Imm,  8  Meriv.,  285;  Southeyv.  Sherwood,  2 
Meriv.,  487;  Maeklin  v.  Biehardton,  2  Amb., 
694. 

Mr.  Juttiee  HeLean  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  the  decree  of  the  Cir- 
cuit Court  of  the  United  States  for  the  North- 
em  District  of  New  York. 

A  want  of  jurisdiction  to  sustain  this  appeal 
was  alleged  by  counsel,  as  it  does  not  appear 
from  the  record  that  the  amount  in  controversy 
exceeds  the  sum  of  $2,000;  but  this  objection 
was  obviated  by  an  atfldavit,  which  stated  that 
the  amount  claimed  by  the  plaintiffs  exceeds 
that  sum.' 

This  bill  was  filed  under  the  Copyright  Act, 
to  enjoin  the  defendants  from  publishing  and 
selling  the  fourth  volume  of  Comstock's  Re- 
ports. 

The  plaintiffs,  who  are  publishers  and  book- 
sellers at  Albany,  New  York,  represent  that  on 
the  20th  of  April,  1860,  they  entered  into  an 
agreement  with  Washington  Hunt,  Comptrol- 
ler, Christopher  Morgan,  Secretary,  and  George 
F.  Comstock,  Reporter,  of  the  State  of  New 
York,  as  required  by  statute,  that  they  should 
have  the  publication,  for  the  term  of  five  years, 
of  the  decisions  of  the  Court  of  Appeals,  and 
the  exclusive  benefit  of  the  copyright,  to  be 
taken  out  in  behalf  of  the  State,  of  the  notes 
references,  and  other  matter  furnished  by  the 
reporter,  coimected  with  said  decisions;  and 
that  instrument  was  declared  to  be  an  assign- 
ment and  transfer  of  the  copyright  of  the  mat- 
ter so  published,  which  should  consist  of  vol- 
umes of  not  less  than  five  hundred  pages  each. 

On  the  27th  of  December,  1847,  George  F. 
Comstock  was  appointed  State  Reporter  for 
three  years,  and  until  his  successor  was  ap- 
pointed and  qualified,  at  a  salary  of  |2,000  per 
annum.  He  was  to  have,  tmder  the  law,  no  in- 
terest in  the  reports,  but  the  copyright  of  his 
notes,  references  and  abstracts  of  arguments, 
was  to  be  taken  in  the  name  of  the  Secretary  of 
State,  for  the  benefit  of  the  people  of  New 
York.  The  law  forbids  the  reporter  and  all 
other  persons  from  acquiring  a  copyright  In  the 
reports,  but  declared  they  might  be  republished 
by  any  person. 
See  18  How. 


Mr.  Comstock's  term  of  ofRce  expired  on  the 
27th  of  December,  1850,  and  his  successor, 
Henry  R.  Selden,  Esq.,  was  appointed  to  suc- 
ceed him  on  the  17ih  of  January,  1851.  Mr. 
Comstock  questioned  the  validity  of  his  ap- 
pointment, and  the  matter  was  referred  to  the 
judges  of  the  Court  of  Appeals,  then  in  session 
at  Albany,  who  decided  that  Mr.  Selden  was 
duly  appointed.  He  took  the  oath  on  the  81sl 
of  January,  1851,  and  immediately  entered  up- 
on the  duties  of  his  office. 

Mr.  Comstock  published  three  volumes  of 
of  his  reports;  and  having  in  his  hands,  at  the 
expiration  of  his  ofllce.  opinions  of  the  court  to 
make  half  or  more  of  another  volume,  on  the 
suggestion  of  the  judges,  and  with  the  consent 
of  Mr.  Seldon,  the  opinions  of '  the  January 
Term  were  delivered  to  htm,  that  he  might 
complete  his  fourth  volume.  At  the  time  of 
this  arrangement,  he  had  made  no  preparation, 
by  notes,  &c. ,  for  this  volume,  And  did  not  com- 
mence the  work  until  some  months  afterward. 

After  he  had  made  considerable  advance  in 
the  preparation  of  this  volume,  he  invited  pro- 
posals for  the  purchase  of  the  copyright;  and 
although  the  plaintiffs,  in  conversation  with 
him,  said  they  would  give  as  much  as  any  other 
persons,  yet  they  made  no  proposal,  as  they 
were  apprehensive  it  might  affect  the  contract 
for  the  publication  of  the  reports,  as  above 
stated.  The  defendants  purchased  the  copy- 
right, for  which  they  paid  $2,500.  At  a  large 
expense,  they  prepared  stereotypes  for  the 
work  and  printed  it. 

The  plamtiffs,  so  soon  as  the  volume  was 
published,  commenced  a  republication  of  it, 
and  filed  this  bill  to  enjoin  the  defendants 
from  selling  their  edition.  Previous  to  the 
publication  of  the  third  volumeof  Comstock's 
Reports,  the  Secretary  of  State 'had  the  copy- 
right of  the  head  notes,  references,  &c.,  en- 
tered by  the  Clerk  of  the  District  Court  of  the 
United  States,  for  the  benefit  of  the  State;  and 
the  complainants  had  a  similar  entry  made,  to 
secure  the  copyright  of  the  State  of  the  fourth 
volume.  This  was  not  done  by  the  Secretary 
of  State,  as  the  law  directed,  and  it  seems 
It  was  not  sanctioned  by  him,  as  he  was  doubt- 
ful whether  he  had  the  power  to  do  so. 

The  9th  section  of  the  Copyright  Act  of  the 
3d  of  February,  1881,  provides  "that  anyone 
who  shall  print  or  publish  any  manuscript 
whatever  without  the  consent  of  the  author 
or  legal  proprietor  first  obtained  as  aforesaid," 
"shall  be  liable  to  suffer  and  pay  to  the  author 
or  proprietor  all  damages  occasioned  by  such 
injury,"  &c. 

At  common  law,  an  author  has  a  right  to  his 
unpublished  manuscripts  the  same  as  to  any 
other  property  he  may  possess,  and  this  Statute 
gives  him  a  remedy  by  injunction  to  protect  this 
right. 

A  formal  transfer  of  the  copyright  by  the 
supplementary  Act  of  the  80th  June,  1834,  is 
required  to  be  proved  and  recorded  as  deeds 
for  the  conveyance  of  land,  and  such  record 
operates  as  notice. 

After  the  expiration  of  his  offlcial  term,  Com- 
stock did  not  and  could  not  act  as  reporter. 
His  successor  having  been  appointed  and 
qualified,  discharged  the  duties  of  the  offlce 
and  received  the  salary.  As  many  of  the 
opinions  of  the  court  were  in  the  hands  of  Com- 
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stock  when  bis  office  expired,  it  might  bi^ve 
been  made  a  question  whetber  be  could  not 
publish  the  fourth  volume  as  reporter.  This 
would  have  ^iven  to  the  State  a  continuous  report 
of  the  decision  of  the  Court  of  Appeals,  as  the 
law  contemplated,  with  the  copyrights  of  the 
notes,  &c.,  secured  for  the  benefit  of  the  peo- 
ple of  the  State.  If  the  opinions  of  the 
court  came  into  bis  bands  during  his  continu- 
ance in  office,  there  would  seem  to  be  no  im- 
propriety in  his  publishing  them,  as  filling  up 
the  measure  of  his  term. 

But  it  seems  a  different  view  was  taken  by 
the  lute  reporter.  As  his  term  of  office  had  ex- 
pired, he  was  unwilling  to  publish  the  fourth 
volume  without  compensation  for  bb  labor. 
This  changed  bis  relations  with  the  plaintiffs, 
as  that  contract  was  made  as  reporter,  and  on 
the  supposition  that  he  would  be  continued  in 
that  office.  Under  that  contract,  the  complain- 
ants had  the  advantage  of  publishing  the  reports 
for  the  price  stipulated,  but  anyone  was  at  lib- 
erty to  republish  them. 

The  fourth  volume  was  published  by  Mr. 
Comstock  as  an  individual,  he  having  secured 
to  himself  the  copyright.  This  probably  in- 
sured to  the  purchaser  of  the  right  the  re- 
publication of  the  work  for  the  term  of  twenty- 
eight  vears.  Under  the  agreements  made  with 
the  plaintiffs,  they  had  only  the  profit  of  their 
contract. 

Whether  the  plaintiffs  may  not  have  a  reme- 
dy on  their  contract  with  Mr.  Comstock  in  the 
local  tribunals  of  the  State,  is  not  a  question 
before  us.  Our  only  inquiry  is,  whether  any 
relief  can  be  given  by  this  court  under  the 
Copyright  Act.  Where  a  case  arises  under 
that  Act,  we  have  jurisdiction,  though  both 
the  parties,  as  in  this  case,  are  citizens  of  the 
same  state.  But  if  the  Act  do  not  give  the 
remedy  sought,  we  can  only  take  juri.<idiction 
on  the  ground  that  the  controversy  is  between 
citizens  of  different  states. 

Were  the  plaintiffs  the  legal  proprietors  of 
the  manuscript  from  which  the  fourth  volume 
of  Comstock's  Reports  was  published  ?  The 
plaintiffs  rely  upon  their  contract  with  the 
Comptroller,  the  Secretaiy  of  State,  and-  Mr. 
Comstock,  the  reporter.  In  that  contract  it  is 
said,  "this  instrument  is  declared  to  be  an  as- 
signment and  transfer  of  the  copyright  of  the 
matter  so  published  to  the  parties  of  the  sec- 
ond part." 

This  contract  was  made  with  Mr.  Comstock 
as  reporter,  and  the  plaintiffs  agreed  to  publish 
the  work  in  volumes  containing  five  hundred 
pages  each,  to  have  them  well  oound  in  calf, 
the  types,  paper,  and  the  entire  execution,  to  be 
equal  to  Denio's  Reports;  the  work  to  be  done 
under  the  superintendence  of  the  reporter; 
copies  to  lie  furnished  to  certain  officers  of  the 
State,  and  the  pul»lishers  were  to  keep  the  vol- 
umes for  sale  at  $3.50  per  copy;  and  in  all 
things  they  were  bound  to  comply  with  the 
statutes  of  the  State. 

Comstock  could  not  have  published  the  work 
as  a  reporter  without  the  consent  of  the  Court 
of  Appeals,  and  also  the  Secretary  of  State, 
who  was  required  to  secure  the  copyright  to 
the  State;  and  for  his  latx>r  in  preparing  the 
notes,  references,  i&c,  and  superintending  the 
printuag,  he  could  have  received  no  compensa- 
tion. 

««8 


Without  saying  what  effect  might  have  been 
given  to  the  contract,  had  the  relation  of  the 
parties  remained  unchanged,  we  are  unable  to 
say,  as  the  case  now  stands  before  us.  that  the 
plaintiffs  were  the  legal  owners  of  the  manu- 
script within  the  copyright  law.  The  contract 
was  made  by  Comstock  as  reporter,  whose  du- 
ties were  regulated  by  law;  and  the  obligations 
of  the  complainants  as  publisibers  were  embod- 
ied in  the  contract,  and  were  incompatible  with 
any  publication  on  private  account^ 

The  entire  labor  of  the  work  was  performed 
by  Comstock,  not  as  a  reporter,  but  on  his  own 
account.  It  is,  we  think,  not  a  case  for  a  spe- 
cific execution  of  the  contract:  and  in  eSect 
that  is  the  object  of  the  bill.  This  result  ha» 
not  been  brought  about  by  the  acts  of  Com- 
stock. He  may  have  been  imprudent  in  ex- 
tending his  contract  unconditionally  beyond 
the  term  of  his  office.  But  in  doing  so  he  ba» 
an  apology,  if  not  an  excuse,  by  being  associ- 
ated in  making  the  contract  with  two  high 
functionaries  of  the  Slate.  Under  the  changed 
relation  of  the  parties,  the  plaintiffs  cannot 
be  considered  as  legal  owners  of  the  manuscript 
for  the  purposes  of  the  contract  under  the  copy- 
right law. 

Whatever  obligation  may  arise  from  the 
contract,  under  the  circumstances,  as  against 
Comstock,  must  be  founded  on  his  failure  to 
furnish  the  manuscripts  to  the  plaintiffs,  and  of 
such  a  case  we  can  take  no  jurisdiction  as  be- 
tween the  parties  on  the  record. 

The  deoree  of  the  Circuit  Court  it  affirmed. 


.lOHNB.  CRAIGHEAD  ar  al.,  AppeOanU. 

V. 

JOSEPH  E.  AND  ALEXANDER  WILSON. 

(See  S.  C.  18  How.,  l«»-2Ce.) 

Appeal,  decree  mutt  be  final — not  final,  if  depend- 
ent on  matter't  report. 

To  authorize  an  appeal  the  decree  must  be  final 
Id  all  matters  within  the  pleadings,  so  that  an  af- 
Urmance  of  the  decree  will  end  the  suit. 

Where  the  bnsis  of  the  decree,  embracinir  the 
equities  In  the  hill,  is  found,  but  the  distribution 
amooK  the  parties  In  interest  depends  upon  facta 
to  be  reported  by  the  master,  until  the  court  shall 
have  acted  upon  his  report  and  sanctioned  it,  the  ' 
decree  Is  not  final. 

Argued  Jan.  Sg  andXS,  1856.  Decided  Jan.  i4, 
1856. 

THE  bill  in  this  case  was  filed  in  the  Circuit 
Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana,  by  the  appellees,  to  es- 
tablish the  rights  claimed  by  them  as  heirs  of 
Joseph  and  Lavihia  Irwin,  deceased. 

The  decree  of  the  Circuit  Court  ascertained 
the  heirship  of  the  claimants,  and  their  relative 
rights  in  the  succession,  and  referred  the  mat- 
ter to  a  special  master  for  an  accounting.  From 
this  decree  the  defendants  have  appealed  to  this 
court.  A  further  statement  of  the  case  appears 
in  the  opinion  of  the  court. 

Mettri.  Miles  Taylor,  Wm.  B.  Robert- 
son and  Zenon  Labauve  for  appellants. 

Mestrs.  3.  P.  Benjamin  and  Iiouis  Janla 
for  appellees. 


Note.— Whnf  to  "jlnal  decree"  or  Judgment  of  ttate 
nr  other  eourt,  frnm  vhieh  appeal  M«».  See  note  to 
Gibbons  v.  0«den,  6  Wheat.,  448. 
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Mr  Jtutiee  McLean  delivered  the  opinion  of 
the  court: 

Thi«  is  an  appeal  from  the  Circuit  Court  of 
the  United  Stales  for  the  Eastern  District  of 
Louisiana. 

During  the  opening  argument  of  this  case, 
'doubts  were  suggested  whether  the  decree  of 
the  Circuit  Court  was  final  wiihin  the  Act  of 
Congress,  and  the  attention  of  the  court  was 
directed  to  that  question. 

The  complainants  filed  their  bill  in  the  Cir- 
cuit Court,  claiming  as  heirs  a  part  of  the  prop 
erty  of  Joseph  and  Lavlnia  Erwin,  deceased. 
Erwin  died  m  1829,  in  the  parish  of  Iberville, 
having  made  his  will  in  1«28.  His  property, 
real  and  personal,  was  much  embarrassea ;  the 
persons  claiming  an  interest  in  the  succession 
-were  numerous;  and  from  the  loose  manner 
in  which  the  property  was  managed  by  the  tes- 
tator in  his  lifetime,  and  by  those  who  succeed- 
«d  him,  great  dittlculty  was  found  in  the  dis- 
tribution of  the  estate. 

The  Circuit  Court,  having  ascertained  the 
heirship  of  the  claimants  and  their  relative 
rights  in  the  succession,  referred  the  matter  to 
s  special  master,  ' '  to  take  an  account  of  the 
successions  of  the  said  Joseph  Brwin,  Sr., 
Joseph  Erwin.  Jr.,  and  Lavinia  Erwin,  in  so 
far  as  it  may  be  necessary  to  stato  the  accounts 
between  the  plaintiffs  and  the  heirs  at  law,  de- 
fendants in  this  suit,  to  ascertain  the  property 
in  Irind  that  remains  in  the  possession  and  con- 
trol of  either  of  the  defendants,  except  Adams 
and  Whiteall,  as  aforesaid — what  has  been  sold, 
and  the  prices  of  the  same  and  the  profits  there- 
of; and  he  will  report  all  the  incumbrances 
that  have  been  dLsctiarged  by  either  of  the  de- 
fendants on  the  same,  and  make  to  them  all 
just  allowances  for  payments,  and  permanent 
and  useful  improvemt^nts  and  jtist  expenses, 
and  to  ascertain  what  may  be  due  to  the  said 
plaintiffs  from  either  defendant;  and  the  said 
master  may  make  a  special  report  of  any  mat- 
ters that  ma^  be  requisite  to  a  full  adjustment 
•of  the  questions  in  ihe  cause. 

By  the  22d  section  of  the  Judiciary  Act  of 
17U9,  it  is  provided,  that  final  decrees  of  the 
Circuit  Court,  where  the  amount  in  controversy 
exceeds  (2,000,  may  be  brought  before  this 
court  by  an  appeal.  The  law  intended  that 
one  appeal  should  settle  the  matter  in  contro- 
versy between  the  parties;  and  this  would  be 
the  result  in  all  cases  where  tlie  appeal  is  taken 
on  a  final  decree,  unless  it  should  be  reversed 
or  modified  by  this  court. 

The  cases  are  numerous  which  have  been 
dismissed  on  the  ground  that  (he  ^peals  were 
taken  from  interlocutoir  decrees.  In  Perkins 
V.  Fburniquet,  6 How.,  206.  it  was  held,  "where 
the  Circuit  Court  decreed  that  the  complainants 
were  entited  to  two  sevenths  of  certain  proper- 
ty, and  referred  the  matter  to  a  master  in  chan- 
cery, to  take  and  report  an  account  of  it,  and 
then  reserved  all  other  matters  in  controversy 
between  the  parties  until  the  coming  in  of  the 
master's  report,"  was  not  a  final  decree  on 
which  an  appeal  could  be  taken.  And  in  the 
«ame  volume,  20U,  PuUiam  et  al.  v.  Chri»tian, 
where  "  a  decree  of  the  Circuit  Court,  setting 
aside  a  deed  made  by  a  bankrupt  before  his 
bankruptiy,  directing  the  trustees  under  the 
•deed  to  deliver  over  to  the  assignee  in  bank- 
ruptcy all  the  property  remaining  undisposed 
6te  in  How. 


of  in  their  hands,  but  without  deciding  how 
far  the  trustees  might  be  liable  to  the  assignee 
for  the  proceeds  of  sales  previously  made  and 
paid  away  to  the  creditors;  directing  an  account 
to  be  taken  of  these  last  mentioned  sums  in  or- 
der to  a  final  decree,"  was  held  not  to  be  final 
decree,  and  the  appeal  was  dismissed. 

The  above  cases  are  sufficient  to  show  the 
grounds  on  which  appeals  in  chancery  are  dis- 
missed. To  authorize  an  appeal,  the  decree 
must  be  final  in  all  matters  within  the  plead- 
ings, so  that  an  affirmance  of  the  decree  will 
end  the  suit.  To  apply  this  test,  in  all  cases, 
cannot  be  difficult. 

In  no  legal  sense  of  the  term  is  the  decree 
now  before  us  a  final  one.  The  basis  of  the 
decree,  embracing  the  equities  in  the  bill,  is 
found,  but  the  dlKtribution  among  the  parties 
in  interest  depends  upon  the  facts  to  tie  reported 
by  the  master.  It  is  his  duty,  under  the  inter- 
locutory decree,  to  balance  the  equities,  by  as- 
certaining what  has  been  expended  on  the  prop- 
erty, and  what  has  been  received  by  each  of 
the  claimants;  and  also  every  other  matter 
which  should  have  a  bearing  and  infiuence  in 
the  distribution  of  the  property.  Until  the 
court  shall  have  acted  upon  this  report  and 
sanctioned  it,  giving  to  each  of  the  devisees  his 
share  of  the  estate  under  the  will,  the  decree  is 
not  final. 

There  may  be  cases  in  which  the  attention  of 
the  court  has  not  been  drawn  to  the  character 
of  the  decree  appealed  from ;  but  such  an  inad- 
vertence cannot  constitute  an  exception  to  the 
rule.  The  decision  of  the  court,  under  the  law, 
establishes  the  rule  which  must  govern  in  ap- 
peals from  the  circuit  courts. 

The  case  of  WMHng  v.  Bank  of  the  U.  8.,  18 
Curt..  4,  is  supposed  to  confiict  with  the  above 
rule;  but  that  was  a  decree  of  foreclosure  and 
sale  of  Ihe  mortgaged  premises.  This  was  held 
to  be  a  final  decree,  the  order  for  sale  having 
an  efi'ect  similar  to  that  of  an  execution  on  a 
judgment. 

The  case  of  Miehaud  et  al.  v.  Oirod  et  al.,  A 
Pet.,  508,  was  an  interlocutory  decree  in  the 
Circuit  Court,  and  which  case,  being  appealed, 
was  heard  and  decided  by  this  court.  But, 
from  the  report,  there  appears  to  have  been  no 
exception  taken  to  the  appeal,  and  it  may  \» 
presumed  to  have  escaped  the  notice  of  the 
court. 

,  The  case  of  Fbrgay  et  al.  v.  Conrad,  6  How. , 
201,  was  an  appeal  from  an  interlocutory  de- 
cree, which  was  sustained,  though  objected  to. 
But  this  deci.Mon  was  made  under  the  peculiar 
circumstances  of  that  case.  The  decree  was, 
that  certain  deeds  should  be  set  aside  as  fraud- 
ulent and  void;  that  certain  lands  and  slaves 
should  l)e  delivered  up  to  the  complainant;  that 
one  of  the  defendants  should  pay  a  certain  sum 
of  money  to  the  complainant;  that  the  com- 
plainant should  have  execution  for  these  sever- 
al matters;  that  the  master  should  take  an  ac- 
couut  of  the  profits  of  the  lands  and  slaves,  and 
also  an  account  of  certain  money  and  notes;  and 
then  said  decree  concluded  as  follows,  viz. : 
"And  so  much  of  said  bill  as  contains  or  relates 
to  matters  hereby  referred  to  the  master  for  a 
report,  is  retained  for  further  decree  in  the 
premisj-s,"  &c. 

It  will  be  observed  that  two  deeds  for  lots  in 
New  Orleans  were  declared  to  be  null  and  void, 
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and  certain  slaves  owned  by  Forgay,  one  of  the 
appellants,  were  directed  to  be  sold  on  execu- 
tion, as  also  the  real  estate  and  the  proceeds 
distributed  among  the  bankrupt's  creditors;  and 
if  the  defendants  principally  Interested  (^uld 
not  take  an  appeal  until  the  return  of  the  mas- 
ter, their  property,  under  the  decree,  would 
have  been  disposed  of  beyond  the  reach  of  the 
appellate  court,  so  that  an  appeal  would  be 
useless.  This  was  the  principal  ground  on 
which  the  appeal  was  sustained,  although  it 
was  stated  that  this  part  of  the  decree  was 
final. 

The  court  say:  "The  decree  upon  these  mat- 
ters might  and  ought  to  have  awaited  the  mas- 
ter's report;  and  when  the  accounts  were  before 
the  court,  then  every  matter  in  dispute  might 
have  been  adjudicated  in  one  final  decree;  and 
if  either  party  thought  himself  aggrieved,  the 
whole  matter  would  be  brought  here  and  de- 
cided in  one  appeal,  and  the  ouject  and  policy 
of  the  Acts  of  Congress  upon  this  subject  car- 
ried into  effect. 

ITie  decree  before  u»  it  not  final,  eomegueTMy 
it  mutt  be  dumitted. 

Clted-2  Wall.,  110. 


ADAM  HAM,  Plff.  in  Br., 

V. 

THE  STATE  OF  MISSOURI. 

(See  S.  C,  18  How.,  126-lU.) 

Schci^  land*  granted  to  Xittouri — Act  of  March 
3,  1811 — mU»  of  school  land* — Sparush  claim 
doe*  not  cover  tchool  land*  previously  granted — 
meaning  of '  'sold  or  disposed  of." 

The  Act  of  March  0, 1820,  authorlzinar  the  people 
of  Missouri  to  form  a  state  croveminent,wlth  the  or- 
dioanoe  of  the  State  Convention  of  Utb  Julv,  1820, 
amounted  to  a  irraat  for  use  of  schools,  of  the  16th 
section  of  every  township  of  pubhc  lands,  and  a  ded- 
icatioQ  of  those  sections  to  that  object. 

The  limitation  or  restriction  in  the  proviso  of  seo- 
tioo  10  of  the  Act  of  March  3, 1811,  has  no  connection 
by  its  terms  with  lands  granted  for  schools. 

As  to  these  lands,  sales  and  every  other  disposi- 
tion Inconsistent  with  such  dedication,  are  express- 
ly inhibited. 

Suvih  10th  section  and  its  proviso  Import  only  a 
temporary  suspension  of  the  sales  of  lands  intended 
for  sale,  for  the  purposes  of  investigation. 

A  Spanish  claim  rejected  by  the  commissioners  in 
1811,  remained  dormant  seventeen  years,  and  was 
then  conllrmed:  meanwhile  the  United  States  grants 
ed  to  Missouri  every  16th  section  not  sold  or  other- 
wise disposed  of. 

The  law  oonflrmlnir  the  Snanlsh  claim  simply  re- 
linquished the  title  of  the  United  States,  and  is  de- 
clared to  have  no  Influence  to  prejudice  any  title 
theretofore  derived  from  the  United  States. 

"Sold  or  otherwise  disposedof"  means  a  leyal  sale 
or  disposition,  final  and  Irrevocable. 

Held  that  the  title  of  Missouri  to  the  lands  as 
school  lands  was  superiorto  that  under  the  confir- 
mation of  the  Spanish  grant. 

Argued  Dec.  g7,  1866.      Decided  Jan.  S9,  1866. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Missouri. 

This  was  an  indictment  in  the  Circuit  Court 
of  the  County  of  St.  Francois,  Stale  of  Mis- 
souri, against  Adam  Ham,  n»w  plaintiff  in  er- 
ror, for  trespass  and  waste  on  sec.  18,  town- 
ship 34,  range  7,  east,  alleged  to  be  school  lands 
belonging  to  the  inhabitants  of  that  township; 
plea,  not  guilty.  Upon  this  indictment  the 
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plaintiff  in  error  was  convicted  and  condemned 
to  pay  a  fine  of  |400,  assessed  by  the  jury,  to- 
gether with  costs  of  the  prosecution.  This 
judgment  was  on  appeal  affirmed  by  the  Su- 
preme Court  of  the  State.  The  case  is  now  here 
on  a  writ  of  error.  A  further  statement  appeals 
in  the  opinion  of  the  court. 

Mr.  H.  S.  Oeyer,  for  plaintiff  in  error: 

It  is  submitted  by  the  counsel  for  plaint- 
iff in  error  that  the  decision  of  the  Suprunae 
Court  is  founded  on  an  erroneous  construction 
of  the  several  Acts  of  Congress  under  which  the 
parties  claim. 

i.  The  reservation  by  the  Actof  Match  3,1811, 
is  sometliing  more,  than  "a  direction"  to  the 
officers  to  refrain  from  selling  the  land  claimed. 
It  severed  the  land  embraced  by  the  claim 
from  the  public  domain,  and  appropriate  it 
to  the  satisfaction  of  the  claim  in  the  event  of 
confirmation;  being  so  set  apart  and  appropri- 
ated, it  was  "disposed  of"  and  therefore  not 
granted  by  the  Act  of  March  6,  1820. 

Wilcox  V.  Jackson,  13  Pet.,  498;  Jackson  v. 
Clark,  1  Pel.,  628;  Carman^.  Johnton,  20  Mo., 
108;  Delaurerev.  Emison,  15  How.,  585;  see, 
also,  Stoddard  v.  Chambers,  2  How.,  818,  and 
BitttU  V.  Penrose,  8  How.,  387. 

The  engagement  on  the  part  of  the  United 
States  is  executory.  No  time  is  appointed  for 
the  fulfillment  of  the  engagement,  and  the  title 
remains  in  the  United  States,  subject  to  the  leg- 
islative power  of  Congress. 

With  few  exceptions,  nothing  but  a  patent 
passes  a  perfect  title  to  public  lands.  The  ex- 
ceptions are  where  Congress  grants  lands  hj 
words  of  present  grant. 

WUeox  V.  Jackson,  13  Pet..  498;  BcvneU  t. 
Broderick,  13  Pet.,  450;  West  v.  Cochran,  IT 
How.,  403;  16  How.,  68;  Ouitard  v.  Stoddard, 
16  How.,  499;  Lessieur  v.  Price.  12  How.,  60. 

The  land  in  controversy  had  been  severed 
from  the  domain,  and  was  private  property  at 
the  date  of  the  cession  of  Louisiana,  and  was. 
protected  by  the  Treatv. 

Soulard  v.  T/ie  U.  S',  4  Pet.,  Ill ;  DeUums  v. 
U.  5.,  9Pet.,  117;  Chouteau  v.  Eekhart,  2How., 
875. 

Even  if  the  State  acquired  a  right  to  the  landa 
bv  the  compact,  superior  to  that  of  the  private 
claimants  tiefore  the  confirmation,  it  was  mere- 
ly equitable  and  inchoate,  and  cannot  prevail 
against  the  complete  legal  title  conveyed  by  the 
Confirmatory  Act  and  patent. 

Bagnell  v.  Broderick,  13  Pet.,  436;  WUeox  v. 
Jackson,  13  Pet. ,  498 ;  Boardman  v.  Bud,  6  Pet. , 
828;  West  v.  Coe/iran,  17  How..  408. 

No  counsel  appeared  for  the  defendant  in  er> 
ror. 

Mr.  Justice  Dajiiel  delivered  the  opinion  of 
the  court: 

Upon  a  writ  of  error  to  the  Supreme  Court 
of  the  State  under  the  authority  of  the  25lh  sec- 
tion of  the  Judiciary  Act. 

The  proceedings  now  under  review  were 
founded  upon  an  indictment  in  the  Circuit 
Court  of  the  County  of  St.  Francois,  against  the 
plaintiff  in  error,  for  having  committed  waste 
and  trespass  on  the  sixteenth  section  of  lands 
situated  in  congressional  township  number  tbir 
ty-four,  range  seven,  east,  as  being  school  lands 
belonging  to  the  inhabitants  of  the  townsliip' 
aforesaid. 
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Upon  this  iDdictment  the  plaintiS  was  con- 
▼icted,  and  condemned  to  pajr  a  fine  assessed  by 
the  jury,  of  $400,  together  with  the  costs  of  the 
prosecution.  From  the  judgment  of  the  Circuit 
Court,  the  plaintiff  in  error  having  talien  an 
appeal  to  the  Supreme  Court  of  Missouri,  by  the 
mter  tribunal  that  judgment  was  in  all  things 
oonflrmed;  the  same  plaintiff  now  seeks  its  re- 
versal here,  in  virtue  of  several  Acts  of  Con- 
gress alleged  to  be  applicable  to  this  case. 

Upon  the  trial  in  the  Circuit  Court,  the  fol- 
lowing facts  were  either  established  in  proof  or 
admitted  by  the  parties : 

1.  A  joint  petition  on  the  part  of  Jean 
Batiste  Valle.  and  the  heirs  of  Francois  Valll, 
Jean  Batiste  Pratte,  and  St.  Gteunne  Beauvais, 
presented  on  the  15th  of  October  1800,  to  De- 
lassus,  the  Lieutenant  Governor  of  Upper  Loui- 
siana, praying  for  a  grant  of  two  leagues  square 
of  land  on  the  River  at.  Francois,  including  the 
mine  known  by  the  name  of  Mine  i  la  Motte, 
and  the  lands  adjacent. 

2.  An  acknowledgment  by  the  Lieutenant- 
Qovemor,  dated  January  22, 1801.  of  bis  want 
of  power  to  grant  a  concession  of  tlie  extent 
prayed  for,  and  the  fact  of  his  having  transmit- 
ted the  petition  to  the  Intendant-General,  with 
the  expression  of  an  opinion  favorable  to  the 
grant  and  to  the  character  of  the  applicants. 

8.  An  order  by  the  Intendant- General  that 
the  documents  presented  in  behalf  of  the  peti- 
tioners should  be  translated  into  the  Castilian 
language,  and  then  be  laid  before  the  fiscal 
agent. 

4.  A  plat  of  survey  for  28,224  aipents,  or 
24,142  acres  of  land,  situated  on  the  River  St. 
Fian^ois,  certified  by  Nathaniel  Cook,  as  Dep- 
uty-Surveyor of  the  District  of  8t  (Jenevieve 
said  by  hira  to  have  been  made  by  virtue  of  a 
concession  by  Delassus  to  J.  B.  and  Francis 
Valle,  Beauvais,  and  Pratte,  on  the  22d  of  Jan- 
nary,  1801. 

5.  The  proceedings  of  the  Board  of  Commis- 
sioners for  the  examination  of  land  titles,  on  the 
27th  of  December,  1811,  setting  forth  the  claim 
of  Jean  Batiste  and  Franpois,  Valle.  Jean  Ba- 
tiste Pratte,  and  St.  Geunne  Beauvais,  for  two 
leagues  of  land,  including  the  La  Motte  Mine, 
founded  on  the  recommendation  from  Lieut. - 
Governor  Delassus  for  a  concession,  bearing 
(late  on  the  23d  of  January,  1801,  and  the  or- 
der of  the  Intendant-General  already  men- 
tioned, and  the  rejection  of  the  claim  by  the 
Commissioners. 

6.  The  first  section  of  an  Act  of  Congress 
approved  May  24,  1828,  confirming  to  Frani;ois 
Valle,  Jean  Batiste  Valle,  Jean  Batiste  Pratte, 
and  St.  Geunne  Beauvais,  their  heirs  or  legal 
representatives,  a  tract  of  land  not  exceeding 
two  leagues  square,  situtated  in  the  County  of 
Madison,  in  the  State  of  Missouri,  commonlv 
known  by  the  name  of  the  Mine  la  Motte,  accora- 
ing  to  a  field  plat  and  survey  made  by  Nathan- 
iel Cook,  Deputy-Surveyor  of  St.  Genevieve, 
on  the  22d  day  of  February,  1809,  with  a  pro- 
viso in  the  said  first  section,  that  the  confisca- 
tion thus  granted  shall  extend  only  to  a  relin- 
quishment'of  title  on  the  part  of  the  United 
States,  nor  ifrejudice  the  rights  of  third  persons, 
nor  any  title  heretofore  derived  from  the  United 
States,  either  by  purchase  or  donation. 

7.  A  plat  and  survey  made  by  Jenifer 
Sprigg,  Deputy-Surveyor,  in  the  months  of 
See  la  How.  4 


March,  1820,  and  August,  1880,  of  the  La 
Motte  Mine  tract  of  land,  slated  to  contain 
23,  "28.02  acres  of  land,  confirmed  to  Francois 
Valle,  Jean  Batiste  Valle,  Jean  Batiste  Pratte. 
by  an  Act  of  Congress  approved  on  the  24tb 
of  December,  1828. 

8.  A  patent  from  the  President  of  the 
United  States,  bearing  date  on  the  25th  of 
March,  18!i9,  granted  under  the  authority  of 
the  Act  ofCongress  last  mentioned,  and  in  vir- 
tue of  a  title  derived  from  the  confirmees,  to 
Lewis  F.  Linn  and  Evariste  Pratte,  for  the  La 
Motte  Mine,  and  the  land  surrounding  the  same, 
containing  28.728  0/  acres  of  land,  in  conform- 
ity with  the  survey  of  Sprig);,  as  certified  from 
the  General  Land  Ofilce;  this  patent,  contain- 
ing literally  the  proviso  in  the  Act  of  Congress 
limiting  the  grant  to  the  patentees,  to  a  relin- 
quishment of  the  title  of  the  United  States  at 
the  date  of  the  Act  of  Congress  of  1828. 

0.  An  admission  on  the  part  of  the  State, 
that  all  the  right,  title  and  claim  of  the  orig- 
inal proprietors  of  the  Mine  la  Motte  tract  of 
land  had  regularly  passed  to  and  was  vest^  in 
Thomas  Fleming,  as  fully  as  those  proprietors 
had  or  could  have  had  the  same. 

10.  A  lease  from  Thomas  Fleming,  of  the 
9th  of  April,  1849,  to  Ham,  the  plaintiff  in 
error,  for  a  portion  of  the  Mine  la  Motte  land. 

11.  An  admission  farther  on  the  part  of 
the  State,  that  the  16lh  section  claimed  as 
school  lands  was  within  the  lines  of  the  orig- 
inal survey  of  the  tract  made  hf  Nathaniel 
Cook,  and  of  the  other  surveys  given  in  evi- 
dence. 

Upon  the  trial  of  the  indictment  the  Circuit 
Court,  at  the  instance  of  the  counsel  for  the 
State,  instructed  the  jury,  "that  the  Act  of  the 
6tb  of  March.  1820,  entitled  '  An  Act  to  author- 
ize the  people  of  Missouri  Territory  to  form  a 
constitution  and  state  government,  &c.,  taken 
in  connection  with  an  ordinance  declaring  the 
assent  thereto  by  the  people  of  Missouri  by 
their  representatives  assembled  in  convention 
on  the  19th  of  July,  1820,  operated  as  a  grant 
by  Congress  to  the  State  of  Missouri  for  the 
use  of  schools,  of  the  16lh  section  in  contro- 
versy, unless  such  16lh  section  had  been  pre- 
viously disposed  of  by  government. 

That,  although  the  land  claimed  by  the 
proprietors  of  Mine  la  Motte  was,  by  the  sev- 
eral Acts  of  Congress,  reserved  from  sale,  and 
that  the  survey  of  said  claim  includes  the  IBth 
section  in  controversy,  yet  such  reservation  is 
not  such  disposition  of  said  section  by  the  gov- 
ernment, as  within  the  saving  clause  of  the 
6th  section  of  the  Act  of  1820,  and  cannot  op- 
erate to  prevent  the  title  from  vesting  in  the 
State,  bv  virtue  of  said  grant." 

The  defendant  in  the  prosecution  prayed  of 
the  court  the  following  instructions,  which 
were  refused: 

That  if  the  lurjr  believe  the  land  in  ques- 
tion is  included  within  the  original  grant  by 
the  Spanish  government,  and  within  the  lines 
of  the  survey  made  by  N.  Cook,  in  lb06,  and 
within  the  lines  of  the  lands  confirmed  by  the 
Act  of  Congress  to  the  original  grantees  and 
those  claiming  under  them,  then  this  land  never 
was  public  land,  subject  or  liable  to  be  donated 
by  Congress  to  the  States  for  the  use  of 
schools. 

That  the  several  Acts  of  Congress  reserv- 
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Ing  section  sixteen  for  the  support  of  schools, 
«ould  only  refer  to  the  public  lands  proper, 
and  could  not  attach  to  private  •claimh,  which 
had  previous  to  such  donation  been  claimed  by 
individuals,  and  reserved  by  Congress  to  satisfy 
those  claims. 

That  the  confirmation  of  the  claim  by  the 
Act  of  Congress  of  1828,  conferred  and  gave 
a  superior  title  to  the  lands  in  question,  over 
the  title  of  the  State  for  the  use  of  schools." 

Upon  the  accuracy  or  inaccuincjr  of  the  in- 
structions given  by  the  court  at  the  instance  of 
the  Slate,  and  of  those  denied  by  it  upon  the 
prayer  of  the  defendant  in  the  prosecution,  the 
decision  of  this  cause  must  depend. 

It  would  seem  not  to  admit  of  rational  doubt, 
that  the  Act  of  Congress  of  March  6,  1820,  au- 
thorizing the  people  of  the  Territory  of  Missouri 
to  form  a  constitution  and  state  government, 
taken  in  connection  with  the  Ordinance  of  the 
State  Convention  of  the  19th  of  July,  1820, 
amounted  not  merely  to  a  grant  for  the  use  of 
schools,  of  the  16th  section  of  every  township 
of  public  lands  in  the  Territory,but  further,  to 
a  positive  condition  or  mandate,  so  far  as 
Congress  possessed  the  power  to  impose  it,  for 
the  dedication  of  those  sections  to  that  object. 
The  assertion  of  the  court,  then,  of  the  exist- 
ence and  character  of  such  grant,  whilst  it 
recognized  any  proper  limitation  or  qualitica- 
tion  imposed  thereon,  either  by  previous  Acu 
of  Congress,  or  by  the  investiture  of  any  rights 
arising  therefrom,  can  be  obnoxious  to  no  Just 
criticism,  but  was  in  all  respects  proper. 

Whether  or  not  the  lands  claimed  by  the 
proprietors  of  the  Mine  &  la  Motte,  so  far 
as  they  cover  a  portion  of  the  16lh  section  of 
township  84.  range  7,  east,  are  exempted  from 
the  operation  of  the  Act  of  March  6,  1820,  and 
of  the  Ordinance  of  July  19,1820,  must  depend 
upon  the  correct  interpretation  of  the  previous 
legislation  of  Congress,  and  upon  the  acts  and 
position  of  the  claimants  with  reference  to  that 
legislation. 

By  the  10th  section  of  the  Act  of  Congress 
approved  March  3,  1811,  authorizing  the  Pres 
ioent  of  the  United  States  to  offer  for  sale  such 
portions  of  the  public  lands  lying  in  the  State 
of  Louisiana  as  shall  have  been  surveyed  under 
the  direction  of  the  8th  section  of  the  same 
Statute,  it  is  provided,  that  "all  such  lands, 
with  the  exception  of  section  number  sixteen, 
which  shall  be  reserved  in  each  township  for 
the  use  of  schools  "  (and  with  the  exception, 
further,  of  a  township  of  land  granted  by  the 
7th  section  of  the  same  Statute  for  the  use  of  a 
seminary  of  learning,  and  of  certain  salt 
springs  and  lead  mines),  "shall  be  offered  for 
sale  to  the  highest  bidder,  under  the  direction 
of  the  Register  of  the  Land  OlBce.  the  Receiver 
of  Public  Moneys,  and  principal  deputy-sur- 
veyor." In  this  iOth  section  is  contained  a 
proviso,  "that  till  after  the  decision  of  Con- 
gress thereon,  no  tract  of  land  shall  be  offered 
for  sale,  the  claim  to  which  has  been  in  due 
time  and  according  to  law  presented  to  the  Re- 
corder of  land  titles  in  the  District  of  Jjoui- 
siana,  and  filed  in  his  office  for  the  purpose  of 
being  investigated  by  the  commissioners  ap- 
pointed to  ascertain  the  rights  of  persons  claim- 
ing lands  in  the  Territory  of  Louisiana." 

Upon  this  10th  section  o  the  Act  of  1811. 
and  the  proviso  thereto  annexed,  is  founded 
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the  position  taken  by  the  plaintiff  in  error,  that 
the  16th  section  of  township  84  did  not  and 
could  not  vest  in  the  State  pf  Missouri,  in  virt- 
ue of  the  Act  of  March  3,1820,  and  of  the  Or- 
dinance of  July  19  of  the  same  year — so  far  as 
that  section  fell  within  the  proviso.  In  com- 
paring the  enacting  part  of  sec.  10  of  the 
Statute  of  1811  with  the  proviso  annexed  there- 
to, ir  will  strike  the  attention  that  the  limitation 
or  restriction  contained  in  the  proviso  has  no 
connection,  by  its  terms,  with  lands  granted 
or  donated  for  schools;  but  relates  allogflher 
to  such  lands  as  it  was  designed  and  declared 
should  be  sold  at  public  auction  to  the  highest 
bidder. 

Such,  certainly,  were  not  the  lands  appropri  - 
ated  to  a  specific,  ultimate  and  permanent  pnr- 
pose,  viz. :  the  support  of  schools.  As  to 
these  lands,  sales,  and  every  other  dlaposition 
inconsistent  with  such  dedication,  were  ex- 
pressly inhibited.  But,  putting  aside  the  lit- 
eral meaning  of  the  10th  section  and  its 
proviso,  it  may  well  he  asked  whether  (he  lan- 
guage and  objects  of  the  latter  can  be  made 
to  import  anything  bevond  a  temporary  sus- 
pension of  the  sales  of'  the  lands  intended  for 
sale,  for  the  simple  purposes  of  investigation; 
and  much  more,  whether  the  lOlh  section  of 
the  Act  of  18il,  and  the  proviso  thereto,  can 
be  interpreted  to  mean  a  denial  to  itself  by 
Congress  of  the  right  and  power  to  sell  or  to 
give,  either  upon  satisfactory  evidence  of  the 
invalidity  of  any  opposing  claim,  or  upon  con- 
siderations of  public  policy,  the  land  embraced 
within  the  suspension. 

Such  an  interpretation,  as  is  not  warranted 
by  the  language  of  the  Acts  of  Congress,  seems 
not  to  accord  either  with  considerations  of 
justice  or  policy.  Suppose  that  Congress, 
after  the  passage  of  the  Law  of  18U ,  should  be- 
come satisfied  of  the  groundless  nature  of  a 
claim  presented  to  the  Comraissloners,  and 
should  be  convinced  farther,  not  only  of  the 
tieneflts  to  result  from  appropriating  the  sub- 
ject of  that  claim  to  purposes  of  education,  but 
also  of  their  having  pledged  that  sul)ject  to 
such  purposes;  it  cannot  be  questioned  that  the 
power  to  reject  or  disregard  an  unfounded 
claim,  and  to  comply  with  a  previous  and  just 
obligation,  remained  in  a  plenary  and  unim- 
paired extent  in  Congrers;  and  that  this 
riirht  and  obligation  could  in  no  degree  be 
affected  by  a  mere  agreement  to  investigate. 

Let  it  be  rememliered,  too.  that  the  applica- 
tion of  those  under  whom  tlie  plaintiff  in  error 
deduces  his  alleged  title,  was  for  a  simple 
gratuity  founded  on  no  consideration  whatever 
but  the  bounty  of  the  donor.  The  opinion 
and  the  action  by  Congress  with  respect  to  the 
rights  of  the  parties  to  that  controversy,  seem  to 
have  been  entirely  coincident  with  the  views 
herein  suggested.  Under  the  provision  of  the  Act 
of  1811, the proprietorsof  the  Mine  &la  Motte  pre- 
sented their  claim,  together  with  such  evidence 
as  they  deemed  essential  to  its  support,  to  the 
tribunal  created  by  law  for  the  investigation  of 
land  titles.  By  this  tribunal,  the  cl^ini  of  these 
proprietors  was  rejected  on  the  27ih  of  Decem- 
ber. 1811.  From  the  period  last  mentioned 
until  the  24th  of  Ma^,  1828,  an  interval  of 
seventeen  years,  this  claim  remains  dormant  or 
quiescent,  when  it  is  conformed  at  the  date 
last  mentioned. 
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The  nature  and  effect  of  this  conflrmation 
will  presently  be  considered ;  but  in  the  inter- 
▼al  aboye  mentioned,  the  government  (the  un- 
<loabted  possessor  of  the  title),  after  the  lapse 
of  nine  years  from  the  rejection  by  its  agent  of 
this  slumbering  title,  by  express  compact  with 
tlie  Slate  of  Missouri,  grants  to  that  State,  for 
the  use  of  schools,  the  sixteenth  section  of 
«very  township  in  the  State  which  had  not  been 
sold  "or  otherwise  disposed  of." 

Upon  recurring  to  the  Law  of  May  24, 1888, 
it  wUI  be  borne  in  mind,  that  the  confirmation 
to  the  proprietors  of  tiie  Mine  a  la  Motte  is  ex- 
tended merely  to  a  relinquishment  of  the  title 
-of  the  United  Statesat  the  date  of  that  law,  and 
is  declared  to  have  no  influence  to  prejudice 
the  rights  of  third  persons,  nor  any  title  here- 
tofore derived  from  the  United  States,  either 
by  purchase  or  donation. 

It  is  proper  to  keep  in  view  this  proviso  in 
this  confirmation,  in  order  to  ascertain  its 
-effect,  if  any,  upon  the  proper  meaning  of  the 
'qualification  in  the  grant  to  the  State  of  Mis- 
souri comprised  in  the  phrase  "or  otherwise 
-disposed  of." 

In  our  construction  of  the  Act  of  Congress  of 
March  3,  1811,  we  have  interpreted  the  provi- 
-so  to  the  10th  section  of  that  Act  as  neither 
declaring  nor  importing  a  final  and  permanent 
devestiture,  or  any  devestiture  whatsoever,  of 
the  title  of  the  United  States,  but  as  a  provision 
prescribing  a  temporary  arrangement  merely 
for  the  purposes  of  investigation;  leaving  the 
title  still  in  the  government,  to  tie  retained  or 
parted  with  accordingto  the  dictatesof  justice  or 
policy,  as  these  might  be  developed  by  such  in 
Testigation.  Nothmg  ishei'e  ordained  which  is 
-definite  in  its  character.  Inquiry  is  all  that  is  di- 
rected. The  language  and  plain  import  of  the6tb 
section  of  the  Act  of  the  Sd  Marcli,  11:120,  confers 
a  clear  and  positive  and  unconditional  donation 
-of  the  lOth  section  in  every  township;  and 
when  these  have  been  sold  or  otherwise  dis- 
posed of,  other  and  equivalent  lands  are 
granted.  Sale,  necessarily  signifying  a  legal 
sale  by  a  competent  authority,  is  a  disposition, 
final  and  irrevocable,  of  the  land.  The  phrase 
"  or  otherwise  disposed  of  "  must  signify  some 
-disposition  of  the  property  equally  efficient, 
and  equally  incompatible  with  any  right  in,the 
Slate,  present  or  potential,  as  deduciole  from 
the  Act  of  1(520,  and  the  ordinance  of  the  same 
year.  Upon  any  other  hypothesis,  the  right 
■ot  the  Ittth  section  would  attach  under  the 
provision  of  the  Act  of  1830;  the  State  would 
still  have  the  title,  and  could  recover  the  section 
-specifically,  and  there  would  be  no  necessity 
for  providing  for  an  equivalent  for  that 
section. 

Under  our  interpretation  of  the  Acts  of 
March  3,  1811,  and  of  May  24,  1828,  no  title 
-can  have  passed  to  the  proprietors  of  the  La 
Motte  Mine  lands.  The  reply  of  the  Lieut. - 
Governor,  Delassua,  to  the  petition  of  the  ap- 
plicants for  the  mine,  acknowledges  explicitly 
the  absence  of  all  power  in  that  otB(%r  to  make 
the  grant  asked  for.  and  refers  those  petitioners 
to  the  Intendant-Gteneral,  as  the  only  function- 
ary possessing  authority  to  make  it.  The 
officer  took  no  further  action  upon  the  petition 
than  to  order  its  translation  into  the  Castilian 
language. 
See  18  How.  U.  8.,  Book  16. 


On  the  27th  of  December,  1811,  tliis  claim 
was  before  the  Commissioners  for  the  examina- 
tion of  land  titles  in  the  State  of  Louisiana,  and 
was  rejected  by  them.  From  this  period  of 
time  down  to  the  24th  of  May,  1^28,  no  grant 
from  the  United  States,  nor  evidences  of  title 
from  any  source,  except  those  already  referred 
to,  have  been  shown  by  the  plaintiff  or  those 
under  whom  he  claims.  In  the  mean  time, 
the  United  States,  the  undoubted  legal  owners 
of  the  land  in  controversy,  by  the  Act  of 
March  8,  1820,  bestow  it  on  the  State,  as  they 
had  full  authority  so  to  do — bestow  the  specific 
section,  it  never  having  been  disposed  of  within 
the  intent  and  meaning  of  the  (ith  section  of 
the  Act  last  mentioned. 

The  conflrmation  in  1828,  and  the  patent  of 
the  2dth  of  March,  18^9,  professing  to  confer 
no  title  but  such  as  remained  in  the  United 
States  at  those  periods  respectively,  and  the 
grant  of  the  16th  section  in  township  84, 
range  east,  comprised  within  the  survey  of  the 
Mine  &  la  Motte,  having  been  made  seven 
years  anterior  to  the  conflrmation,  which  con- 
stitutes the  only  ground  of  title  in  the  claim- 
ants of  the  mine,  the  pretensions  of  the  con- 
flrmees  to  the  section  in  controversy  must  be 
regarded  as  without  foundation  and  utterly 
null. 

The  view  which  this  court  has  taken  of  the 
evidence  in  this  cause,  and  of  the  law  as  ap- 
plicable to  that  evidence,  dispenses  with  any 
necessity  for  an  examination  neriatim  of  the 
instructions  asked  by  the  plaintiff  in  error  upon 
the  trial  of  the  indictment  and  refused  by  the 
court.  It  is  sufficient  to  remark,  that  the 
positions  assumed  in  the  instructions  so  prayed 
for,  being  incompatible  with  the  law  .of  this 
case  as  expounded  by  this  court,  we  deem  those 
instructions  to  have  been  properly  refused. 

li  U  the  opinion  of  thit  court,  that  the  de- 
diion  of  the  Supreme  Court  of  the  State  of 
Mittouri,  pronounced  in  thi*  eaute,  tutlaining 
that  of  the  Circuit  Court,  i*  correct,  and  ought  to 
be,  a»iti»  hereby  affirmed. 


Mr.  Juetice  Nelson: 

I  concur  in  the  judgment  of  the  court  upon 
the  ground  that,  though  the  lOlh  section  of  the 
Act  of  March  8.  1811,  had  the  effect  to  prevent 
the  title  of  Missouri  to  this  land  from  vesting, 
until  the  final  decision  by  Congress  upon  the 
claim  of  Valle  and  others,  yet  the  Act  of  May 
24,  1»28,  confirming  lands  to  Valle  and  others, 
operated  as  such  flnal  decision,  and  by  its  true 
construction,  excepted  out  of  the  conflrmation 
Ro  much  of  the  land  as  was  included  in  sec- 
tion sixteen,  the  public  surveys  of  the  town- 
ship having  been  made  before  the  passage 
of  the  last-mentioned  Act.  I  do  not  know 
that  the  opinion  of  the  court  is  intended  to 
go  further  than  this.  If  it  does,  I  do  not  as- 
sent thereto. 


Mr.  Juntiee  Cartla  concurred   with    Mr. 
Justice  Nelson. 

Mr.  Justice  Orier  also  concurred  with  Mr, 
Jiutiee  Nelson. 
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Dkc.  Tkrm. 


JAMES  M.  COOPER,  Plait^Uffin  Error, 

e. 

ENOCH  C.  ROBERTS. 

(See  8.  C,  18  How.,  1T8-188.) 

School   land)    in    Michigan — title  from    ttaU 
good — patent  to  mining  company,  not  gooa. 

Tbe  State  of  Michigan  was  admitted  to  the  tTnlon, 
with  the  unalterable  condition  "  that  every  wctlon 
No.  ID,  In  every  township  of  public  lands,  and 
when  such  section  tias  been  snld  or  disposed  of, 
other  lands  equivalent  thereto,  and  as  contiguous  as 
may  bo,  shall  be  granted  to  the  State  for  tbe  use  of 
schools." 

A  lease  of  a  16th  section,  in  lg4&,  by  tbe  Secretary 
of  the  Treasury,  for  three  years,  for  mining,  did  not 
dispose  of  those  lands  so  as  to  defeat  the  claim  of 
the  State. 

By  the  repealing  clause  of  the  Act  of  September, 
1650  (9  Stat,  at  L.,  472),  tbe  section  was  disencum- 
bered, and  made  subject  to  the  compact  with  the 
St«te. 

The  entry  by  the  mining  company  of  that  sec- 
tion, and  a  patent  Issued  to  It,  did  notconfer  title. 

MIohlgao  could  sell  the  school  reservations  and 
give  good  title,  and  Its  patent  Is  conclusive  that  tbe 
sale  was  valid  and  regular  as  against  third  persons. 

Argued  Jan.  U,  1865.      Decided  Jan.Sd,  1856. 

IN  ERROR  to  tbe  Circuit  Court  of  tbe  United 
States  for  tbe  District  of  Michigan. 

The  case  is  slated  by  the  court. 

Mettrt.  S.  F.  Vinton  and  A.  W.  Bnel. 
for  tbe  plaintiff  in  error: 

Tbe  Act  of  Congress  of  June  28, 1836,granting 
school  lands  to  the  State  of  Michigan,  together 
with  the  Ordinance  of  Michigan  of  Nov.,  1836, 
should  be  considered  articles  of  compact,  obli 
gutory  on  the  State.  Congress,  on  its  part,  de- 
clares that  the  proposition  contained  in  tbe  Act 
of  June,  1836,  if  acceded  to  by  the  Legislature 
of  Michigan,  should  be  obligatory  on  the  United 
Slates.'  5  Voi.  Stat.,  pp.  59  and  60. 

3.  The  Act  of  June,  18.S6,  became  obligatory 
on  the  United  States  on  July  25,  1886,  that  be- 
ing tbe  day  on  which  the  Legislature  of  Michi- 
gun  passed  the  Act  of  acceptance. 

Rutherford  V.  Greene,  2  Wheat.,  196;  Rite  v. 
>W«r.  4  Harr.,  Del.,  i79:Boddridge  v.  Tlwmp 
ton,  9  Wheat.,  469;  Trustee) \.  Payne,  SMon., 
161. 

3.  From  tbe  time  when  this  contract  was 
agreed  to,  neither  party  could,  without  tbe 
consent  of  the  other,  annul  or  change  any  of 
its  essential  propositions. 

Rutherford  v.  Greene.  2  Wheat.,  196. 

So  far  as  tbe  law  is  a  compact  for  the  sale, 
or  grant  of  land  to  Michigan,  it  is  to  be  con- 
strued by  those  rules  and  principles  which  regu- 
late contracts  generally. 

Huidekoper'i  Leetee  v.  Zhugtat,  1  Pet.  Cond., 
453;  Bodnony.  Cocke,  1  Tenn.,  819. 

The  words  "  section"  and  "  township"  have 
reference  to  the  laws  regarding  public  surveys, 
and  tbe  obligation  of  the  government  is  the 
same  as  if  those  laws  had  mode  a  part  of  the 
grunt. 

Ludlow  V.  Johneon,  8  Ohio,  572. 

The  government  cannot  resume  its  grant, 
which  Is  a  contract  executed. 

New  Orleant  v.  De  Armat.  9  Pet.,  236;  Ter- 
rett  V.  Taylor,  9  Cr.,  48;  FieUher  v.  Peek,  6 
Cr.,  87:  PoUand  v.  Hagan,  3  How.,  212. 

,i.  A  legislative  Act  should  never  be  socon- 
strued  as  to  subvert  tbe  rights  of  property,  un- 
less the  intention  so  to  do  should  be  unmistak- 
able. 
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Rutherfmd  v.  Greene,  2  Wheat..  190:  WHeox 
v.  JaeJuon,  13  Pet.,  618;  U.  8.  v.  Gear,  3  How.. 
181.  ' 

A  perpetual  statute,  until  repealed  by  an  Act- 
professing  to  repeal  it,  or  by  a  clause  or  section 
of  another  Act  directly  beuing  in  terms  upon 
the  particular  matter  of  tbe  first,  notwithstand- 
ing an  implication  to  the  contrary,  may  be- 
raised  by  a  general  law.  still  remains  in  force 
as  to  the  particulars  of  the  subject  matter. 

2  Dwar.  on  Stat.,  688,  678;  Rez  v.  BorUm., 
12  A.  &  E..  470;  Eaeton  Bank  v.  Comnum- 
wealth.  10  Barr..  442;  Dore  v.  Grey,  2  T.  R., 
866;  Fatter  cane,  11  Rep.,  68;  Rest  v.  Downt,  a 
T.  R.,  669;  Ooldton  v  Buck,  16  East,  877. 

If  the  Act  of  1847  had  in  general  terms  di- 
rected the  sale  of  all  the  lands  in  the  district, 
and  was  silent  as  to  the  lands  previously  dedi- 
cated and  granted  to  schools,  it  would  not  have 
the  effect  to  diverge  them  from  this  special 
use. 

U.  8.  V.  Gear,  8  How.,  181;  Sn«H  v.  Bridg- 
water Manvfaeturing  Co.,  24  Pick.,  298;. 
Goddard  v.  Botton.  20  Pick.,  407;  Bowen  v. 
Leate,  5  Hill,  221 ;  Wyman  v.  CampbeU,  6  Port., 
219;  Planters'  Bank  v.  8tate,  6  8m.  &  M., 
628:  8trett  v.  Commonaealth,  6  Watte  &  S., 
209;  McFarlan  v.  StaU  Bank.  4  Pike  (4 
Ark.),  410;  Atwater  v.  Woodbridge,  6  Conn., 
229;  WilUamt  v.  Pritchard,  4  T.  R.,  2;  Ci»«r 
V.  Kent  Water  teorkt,  7  B.  &  C,  814;  Beate* 
y.  Hale.  4  How.,  61;  Quaekenbuth  v.  Banks,  1 
Den.,  180. 

Mr.  Tranutn  Smitii,  for  tbe  defendants- 
in  error: 

As  a  general  rule,  a  patent  is  indispensable 
to  devest  the  title  of  tbe  United  States  to  the 
public  lands.  An  Act  of  Congress  will  not  so 
operate  unless  it  is  in  words  of  the  present 
tense. 

Wilcox  v.  Jackion,  18  Pet.,  499:  Foley  v. 
Harrinon,  15  How.,  488. 

The  words  of  the  Act  in  the  future  tense,  do 
not  constitute  a  grant. 

F'Aey  v.  Harruum,  15  How.,  488;  Futer  v,^ 
Neilton,  2  Pet.,  253. 

Even  conceding  that  the  compact  vested  a 
title  in  tbe  Slate  of  Michigan,  the^tM  ditponen- 
di  could  only  be  acquired  by  tbe  Act  of  Coa- 
gr^,  and  does  not  exist  by* mere  force  of  the 
compact. 

Tliese  who  are  no  longer  interested  in  tbe 
property,  may  yet  retain  such  an  interest  in  the 
preservation  of  their  own  arrangements  as  \o 
have  a  right  to  insist  that  those  arrangements 
should  be  held  sacred.  The  United  States  then 
retaining  ae  founders  of  a  charity  an  interest 
in  tbe  fund,  and  having  a  right  to  insist  on  its 
faithful  application  to  the  objecte  specified,  it 
is  obvious  that  its  form  cannot  be  clianged 
without  their  consent. 

Trutteet  v.  htdiana,  14  How.,  274;  Pauikty. 
Clark,  9  Crancb,  292;  Dartmouth  College  v. 
Woodward,  4  Wheat.,  618;  Paup  v.  Drew,  lO 
How.,  218. 

Mr.  Juttiee  CampbeU  delivered  the  opinion 
of  the  court: 

The  plaintiff  sued  in  ejectment,  to  recover  a 
portion  of  section  No.  16,  in  township  No.  50, 
north  of  range  39  west,  lying  within  the  min- 
eral district  south  of  Lake  Superior,  in  Blicb- 
igan. 
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His  case  affirms  that  this  section  had  been 
appropriated  by  the  United  States  to  the  State 
of  Michigan  for  the  use  of  schools,  in  their 
compact,  Sy  which  that  State  became  a  member 
of  the  Union;  that  I  he  Gtovemor  of  Michigan 
issued  m  Ifovember,1861,to  Alfred  Williams,  a 
pat«nt  evincing  a  sale  of  that  section  under  the 
laws  of  Michigan,  in  February,  1861 ;  that  he  has 
a  conveyance  from  the  patentee,  and  that  the  de- 
fendant is  a  tenant  in  possession,  withholding 
the  toeu4  in  fuo  from  him.  The  defendant,  to 
support  his  issue,  relies  upon  a  license  given  in 
1844,  by  the  mineral  agent  of  the  United 
States  for  that  district,  empowering  the  donee 
to  examine  and  dig  for  lead,  and  other  ores, 
for  the  t«rm  of  one  year,  and  within  that  term 
to  mark  out  and  define  a  specific  tract  of  land, 
not  to  exceed  three  miles  square,  for  mining 
purposes;  and  if  he  should  fulfill  this  and 
other  conditions,  he  was  to  become  entitled  to 
a  lease  for  three  years,  with  a  privilege  of  one 
or  two  renewals,  under  restrictions.  The  Sec- 
retary of  War  in  September,  1845,  executed  a 
lease  for  a  tract  three  miles  square,  which  the 
donee  of  the  license  had  selected,  and  which 
included  the  loeut  in  quo,  and  stipulated  to  re- 
new it,  if  Congress  shall  not  have  passed  a  law 
"directing  the  sale,  or  other  disposition  of 
these  lands,"  and  if  the  lessee  shall  have  com- 
plied with  all  the  conditions  of  the  present  lease, 
and  tendered  a  bond  for  the  fulfillment  of  the 
conditions  of  the  new  lease,  as  described  in  the 
Act.  This  lease  came  to  the  Minnesota  Min- 
ing Company  by  assignment,  and  that  conv 
puny,  in  1847,  and  from  thence  till  1851 ,  h»ld 
possession  of  the  land  described  in  the  declara- 
tion, erected  valuable  improvements,  and 
made  successful  explorations  for  copper  upon 
it.  [n  November,  1850,  the  Company  applied 
to  the  proper  officers  of  the  Land  Office  to  en- 
ter the  land  comprised  in  the  lease,  and  from 
thence  tUl  the  date  of  their  patent  in  1852,  the 
right  of  the  Company  to  secure  the  locus  in  quo 
bv  entry  was  in  dispute  in  the  Land  Office  of 
the  United  States.  In  September,  1851,  the 
St'crctary  of  the  Interior  determined  adversely 
to  the  claim  of  the  Company  and  in  favor  of 
Ihc  cluiai  of  Michigan;  and  in  1852,  upon 
proofs  that  the  Company  had  complied  with  the 
iwtse,  while  he  re-alSrmed  hisconclusions  in  fa- 
vor of  Michigan, allowed  the  entry  of  the  Com- 
puny,  but  with  a  reservation  of  the  rights  of 
Michigan..  The  section  No.  16  aforesaid  was 
surveyed  in  the  summer  of  1847,  and  the  por- 
tion in  controversy,  in  the  report  of  the  geologi- 
cal survey  of  the  district,  was  returned  to  the 
Lund  Office  as  containing  mines  of  copper. 
There  was  no  application  to  the  Department  of 
Public  Lands  to  renew  the  lease  held  by  the 
Company,for  the  reason  (it  is  said)  that  the  sys- 
tem of  letting  mineral  lands  of  this  kind  had 
been  abandoned,  upon  the  doubts  expressed  by 
the  Attorney- General,  in  1846,  of  the  legality  o'f 
Bucb  leases.  Upon  the  trial  of  the  cause  in  the 
Circuit  Court,  the  plaintiff  moved  the  court  for 
instructions  to  the  jury,  that,  upon  the  facts,  he 
was  entitled  to  a  verdict,  and  that  the  defend- 
ant's patent  was  invalid.  The  court  refused  the 
prayer  and  told  the  Jury,  "  that  by  the  Act  of 
Congress  of  1st  March,  1847.  all  the  mining  lands 
within  the  district,  reported,  were  taken  out  of 
the  operation  of  the  general  law  for  the  disposal 
of  the  public  lands,  in  pursuance  of  an  establish- 
tiee  10  Bow. 


ed  policy  to  reserve  from  the  ordinary  mode  of 
disposing  of  public  lands  those  that  contained 
valuable  salt  springs,  lead  mines,  &c.,  that  they 
might  t)e  leased  or  disposed  of  to  purchasers  hav- 
ing full  knowledge  of  their  value,  by  reason  of 
the  salt  springs  or  mineral  ores  they  contained, 
at  their  full  value,  for  the  public  benefit.  That. 
by  the  above  Act,  all  the  mineral  lands  reported 
by  the  geologists  within  the  district,  in  pursu- 
ance of  this  settled  policy  of  the  government, 
were  appropiated  and  disposed  of  without  ref- 
erence to  the  school  reservation,  the  appropri- 
ation of  the  land  being  made  before  the  sur- 
veys were  executed, and  before  the  locality  of  sec- 
tion 16  could  he  known.  And  as  it  appears  from 
the  report  of  the  geologist  that  the  land  in  con- 
troversy contains  valuable  minerals  and  was 
within  the  boundaries  of  the  lease  under  which 
the  Minnesota  Company  claim,  and  that  they 
had  made  lar^e  expenditures  thereon  for  min- 
ing, were  entitled  to  the  right  of  purchase,  as 
provided  in  the  third  section  of  the  above  law: 
and  having  paid  for  the  same,  it  was  a  disposi- 
tion of  the  land  which  Congress  had  a  right  to 
make,  and  was  an  exercise  of  power  within  the 
^nt.  That  the  setting  apart  of  another  sec- 
tion adjacent  will  satisfy  the  grant  to  the 
State." 

Our  first  inquiry  will  be  into  the  nature  of 
the  right  of  the  State  of  Michigan  to  section 
No.  16  in  the  townships  of  that  State,  and  the 
effect  of  the  discovery  of  minerals  in  such  a 
section  upon  that  right.  The  practice  of  set- 
ting apart  section  No.  16  of  every  township 
of  public  lands,  for  the  maintenance  of  pub- 
lic schools,  is  traceable  to  the  Ordinance  of 
1786,  being  the  first  enactment  for  the  dispos- 
al by  sale  of  the  public  lands  in  the  Western 
Territory.  The  appropriation  of  public  lands 
for  that  object  became  a  fundamental  principle, 
by  the  Ordinance  of  1787,  which  settled  terms 
of  compact  between  the  people  and  States  of 
the  Northwestern  Territory,  and  the  original 
States,  unalterable  except  by  consent.  One  of 
the  articles  affirmed  that  "religion,  morality, 
and  knowledge,  being  necessary  for  good  gov- 
ernment and  the  happiness  of  mankind ;"  and  • 
ordained  that  "  schools,  and  the  means  of  edu- 
cation, should  be  forever  encouraged."  This 
principle  was  extended,  first  by  congressional 
enactment  (1  Stat,  at  L.,  550,  sec.  6),  and  aft- 
erwards, in  1803,  by  compact  between  the 
United  States  and  Georgia  to  the  Southwestern 
Territory.  The  earliest  development  of  this 
article,  in  practical  legislation,  is  to  l)e  found  in 
the  organization  of  the  State  of  Ohio,  and  the 
adjustment  of  its  civil  policy,  according  to  the 
ordinance,  preparatory  to  its  admission  to  the 
Union.  Proposals  were  made  to  the  inhab- 
itants of  the  incipient  State  to  become  a  sov- 
ereign community,  and  to  accept  certain  articles 
as  the  conditions  of  union,  which,  being  ac- 
cepted, were  to  become  obligatory  upon  the 
United  States.  The  first  of  these  articles  is. 
"that  the  section  No.  16  in  every  township, 
and  where  such  section  has  l)een  sold,  granted 
or  disposed  of,  other  lands  equivalent  thereto 
and  most  contiguous  to  the  same,  shall  be 
granted  to  the  inhabitants  of  such  township, 
for  the  use  of  schools." 

A  portion  of  this  Territory  had  been  incum- 
bered in  the  articles  of  cession  by  the  States, 
and  another  portion  by  Congress  for  the  fulflll- 

88» 


Digitized  by 


Google 


178-182 


tJUFBBMB  COUBT  Of  TEB  UBriTKD  tiTATSH. 


Dec.  Tbrm. 


meot  of  public  obligations,  prior  to  tlie  Ordi- 
nance of  1786,  and  without  reference  to  tlie 
scliool  reservations;  tlierefore,  uniformity  in 
ttie  appropriation  of  tlie  section  No.  16  was  par- 
tially defeated.  The  Southwestern  Territory 
was  similarly  burdened  in  the  compact  of  ces- 
sion by  Qeorgia,  with  the  fulfillment  of  ante- 
cedent obligations,  and  similar  paramount  obli- 
gations have  arisen  in  treaties  with  the  Indian 
tribes  who  inhabited  it.     The  rights  of  private 

£roperty  vested  in  tlie  inhabitants,  ceded  with 
lOuisiana  and  Florida,  and  guaranteed  to  them 
in  the  Treaties  of  Cession, created  an  obstruction 
to  the  same  policy  within  them.  But  the  con- 
stancy withwhichtbeUnited  States  have  adhered 
to  the  policy  in  the  various  compacts  with  the 
people  of  the  newly  formed  Slates,  and  the  care 
which  Congress  has  manifested  to  prevent  the  ac- 
-cumulation  of  prior  obligations  which  might  in- 
terrupt it,  fully  display  their  estimate  of  its 
value  and  importance.  There  is,  obviously,  a 
-definite  purpose  declared  to  consecrate  the  same 
-central  section  of  every  township  of  every  state 
which  might  be  added  to  the  federal  system,  to 
the  promotion  "of  good  g')vernmeut  and  the 
happiness  of  mankind,"  by  the  spread  of  "  re 
ligion,  morality  and  knowledge,"  and  thus,  by 
a  uniformity  of  local  association^  to  plant  in 
the  heart  of  every  community  the  same  senti- 
ments of  grateful  reverence 'for  the  wisdom, 
forecast  and  magnanimous  statesmanship  of 
those  who  framed  the  institutions  for  these 
new  States,  before  the  constitution  for  the  old 
had  'yet  been  modeled.  Has  the  discovery  of 
minerals  of  value  upon  this  section  been  deemed 
a  sufficient  cause  for  its  withdrawal  from  the 
operation  of  this  policy,  and  the  compacts  which 
develop  it? 

The  Ordinance  of  1785  dedicated  the  section 
No.  16  for  the  maintenance  of  public  schools, 
and  in  each  sale  of  the  public  lands  there  was 
by  the  same  ordinanrj  a  reservation  of  one 
third  part  of  all  gold,  silver,  lead  and  copper 
mines  within  the  town  ship  or  lot  sold.  No  res- 
ervations were  afterwards  made  of  gold,  silver, 
or  copper  mines  until  the  Acts  of  March,  1847. 
By  the  Act  of  March  26.  ltM)4,  and  the  Act  of 
March,  1807,  every  "grant  of  a  salt  spring  or 
a  lead  mine  thereafter  to  be  made,  which  had 
been  discovered  previously  to  the  purchase 
from  the  UnitMl  States,  was  to  be  considered  as 
null  and  void." 
2  Stat,  at  L.,  279,  sec.  6;  449,  sec.  6. 
These  Statutes  indicate  a  policy  to  withdraw 
from  sale  lands  containing  these  minerals.  But 
the  compacts  have  been  made  without  such  a 
reservation,  nor  has  the  usage  of  the  Land  Of- 
fice interpolated  such  an  exception  to  the  gen- 
eral grant  of  the  section  No.  10  for  the  use  of 
schools. 

The  grant  of  the  section  No.  16  for  the  use  of 
schools  can  be  executed  without  violating  the 
spirit  of  the  legislation  upon  salt  springs  or 
lead  mines,  ana  as  we  have  seen,  no  statute 
prior  to  the  admission  of  Michigan  to  the  Union 
contains  an  appropriation  or  reservation  of 
other  mineral  lands.  The  State  of  Michigan 
was  admitted  to  the  Union,  with  the  unaltera- 
ble condition  "that  every  section  No.  16,  in 
every  township  of  the  public  lands,  and  where 
such  section  has  been  sold  or  otherwise  disposed 
of,  other  lands  equivalent  thereto,  and  as  con- 
tiguous as  may  be,  shall  be  granted  to  the  State 
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for  the  use  of  schools."  We  agree,  that  until 
the  survey  of  the  township  and  the  designation 
of  the  specific  section,  the  ri^ht  of  the  State 
rests  in  compact — binding,  it  is  true,  ^e  pub- 
lic faith,  and  dependent  for  execution  upon  tbe 
political  authorities.  Courts  of  justice  have  no 
authority  to  mark  out  and  define  the  land 
which  shall  be  subject  to  the  grant.  But  when 
the  political  authorities  have  performed  this 
duty,  the  compact  has  an  object  upon  which 
it  can  attach,  and  if  there  is  no  legal  impedi- 
ment the  title  of  the  State  becomes  a  ie^  title. 
The  jus  ad  rem  by  the  performance  of  that  ex- 
ecutive act  become  a  jus  in  re,  judicial  in  its 
nature,  and  under  the  cognizance  and  prot^KS- 
tion  of  tbe  judicial  authorities,  as  well  as  I  lie 
others. 

Oaines  v.  Nicholson,  9  How.,  856. 

The  question  now  arises  whether  the  Act  of 
March  1,  1847,  created  a  legal  impediment  to 
the  operation  of  this  principle,  either  by  the 
reservation  of  the  land  for  public  uses,  or  by  its 
appropriation  to  superior  claims.  In  March, 
1847,  Congress  established  a  land  district  in 
this  region  for  the  disposal  of  the  public  lands. 
It  directed  a  geological  survey  for  the  ascer- 
tainment of  those  containing  valuable  ores, 
whether  of  lead  or  copper,  and  a  report  to  the 
Land  O  fflce.  It  provided  for  the  ad  veriisement 
and  sale  of  such  lands,  departing  in  a  measure 
from  that  usual  mode,  as  to  the  length  of  the 
notice  and  the  amount  of  price;  and  in  refer- 
ence to  the  remainder  of  the  lands,  it  applied 
the  usual  regulations.  To  the  section  contain- 
ing those  directions  (9  Slat,  at  L.,  146,  sec.  2), 
there  is  added  an  exception  from  such  sales, 
section  No.  16,  "  for  the  use  of  schools,  and 
such  reservations  as  the  President  'shall  deem 
necessary  for  public  uses."  It  has  been  ar- 
gued, that  this  exception  is  only  applicable  to 
the  lands  not  contained  in  the  geological  re- 
port, and  that  the  mineral  lands  "  were  appro- 
priated and  disposed  of  without  reference  Ip 
the  school  reservation  by  this  section  of  the 
Act."  But  it  does  no  violence  to  the  language 
to  embrace  within  the  exception  all  the  sales, 
for  which  the  section  provides,  and  we  cannot 
suppose  that  Congress  could  be  tempted,  with 
the  hope  of  a  small  additional  price,  which  is 
imposed  upon  the  purchasers  of  the  mineral 
lands,  to  raise  a  question  upon  its  compact  with 
Michigan,  or  to  disturb  its  ancient  and  honored 
policy.  We  think  the  interpretation  which 
claims  this  as  an  exception  in  favor  of  Michi- 
gan, is  to  be  preferred  to  that  which  excludes 
her  from  the  mineral  lands  under  this  compact. 
And  this  conclusion  is  strengthened  by  the 
fact  that  the  power  of  the  President  to  make 
useful  public  reservations  is  connected  in  the 
exception  with  the  school  reservations.  There 
could  be  no  reason  for  limiting  the  power  of 
the  President  to  a  single  class  of  the  public 
lands,  and  to  exclude  him  from  another  in  the 
same  district.  We  conclude  that  this  Act  does 
not  withdraw  the  mineral  lands  from  the  com- 
pact with  Michigan. 

Did  the  execution  of  the  lease  by  the  Secre- 
tary of  War,  in  1845,  before  the  survey  of  the 
lands,  dispose  of  these  lands  so  as  to  defeat  the 
claim  of  the  State?  The  Minnesota  Mining 
Company,  at  the  date  of  the  Act  of  March  Ist, 
1847,  hel^  the  unexpired  lease  by  assignment, 
and  continued  to  perform  its  conditions  until 
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their  patent  was  issued.  Ttie  8d  section  of  tliat 
Act  authorized  the  persons  in  possession  under 
such  a  lease,  who  had  fulfilled  its  conditions,  to 
enter  in  one  tract  lUl  the  lands  included  in  it,  at 
a  diminished  price,  "during  the  continuance  of 
the  lease."  The  4th  section  directed  the  sale 
of  the  mineral  lands  contained  In  the  report, 
but  with  a  proviso,  that  none  of  the  lands  con- 
tained in  any  outstanding  lease,  whose  condi- 
tions bad  been  fulfilled,  should  be  sold  till  the 
expiration  of  the  lease,  either  "by  efflux  of 
time,  voluntary  surrender,  or  other  legal  extin- 
guishment . "  The  Act  of  Congress  of  Septem- 
ber. 1850  (9  Stat,  at  L.,  473),  abrogated  such  of 
the  clauses  of  the  Act  of  1847  which  distin- 
guished the  mineral  from  other  public  lands, 
and  phtced  them  alike,  under  the  ordinary  sys- 
tem for  the  disposal  of  the  public  domain,  but 
reserved  to  lessees  and  occupants  the  privileges 
conferred  by  the  Act  of  1847.  Prom  that  time. 
therefore,  the  argument  "  that  the  mining  lands 
within  the  district  were  taken  out  of  the  gener- 
al law  for  the  disposal  of  the  public  lands,  by 
the  Act  of  March.  1847,"  lost  all  its  cogency, 
and  the  rights  of  the  Minnesota  Company  de- 
pended, entirely  upon  the  validity  of  the  lease 
and  the  protection  accorded  to  the  lessee.  The 
lease  expired,  by  "efflux  of  time,"  in  Septem- 
ber, 1848.  There  was  no  renewal  of  the  lease. 
for  the  double  reason  that  its  original  validity 
was  doubted  by  the  highest  executive  author- 
ity, and  those  doubts  were  submitted  to  by 
the  lessee,  and  because  Congress  had  passed 
the  law  for  the  disposal  of  the  mineral  lands, 
which  determined  the  covenant  for  renewal,  by 
the  terms  of  the  lease  itself. 

Hence,  had  there  been  a  legal  impediment  to 
the  execution  of  the  compact  with  Michigan, 
erected  either  by  the  2d  section  of  the  Act 
of  1847,  which  separated  for  some  purposes  the 
mineral  from  other  public  lands,  or  by  the  privi- 
leges granted  to  lessees  or  their  assigns,  in  the  3d 
section  of  that  Act,  it  was  removed  by 
the  repealing  clause  of  the  Act  of  1850, 
and  the  noncompliance  with  the  condi- 
tions on  which  the  privileges  depended.  The 
section  No.  16  was,  at  that  date,  disencumbered 
and  subject  to  the  operation  of  the  compact, 
whatever  might  have  been  its  pre-existing  state. 

That  compact  had  not  been  fulfilled  by  an 
assignment  to  the  State  "of  equivalent  lands, 
c«)ntiguous  as  may  be,"  under  the  Act  of  May 
20,  1826.  4  Slat,  at  L.,  179.  Shortly  after 
the  passage  of  the  Act  of  1830,  we  find  Michi- 
gan asserting  her  claim  to  this  section,  adver- 
ti^iing  it  for  sale,  and  selliBg  it  to  the  vendor  of 
the  plaintiff.  We  also  find  the  officers  of'  the 
Land  Office  of  the  United  Stales  denying  the 
right  of  the  Minnesota  Mining  Company  to  en- 
ter the  land,  and  admitting  the  superior  title  of 
the  State  of  Michigan,  and  finally  reserving 
those  rights  in  the  patent  issued  to  the  Com- 
pany. We  entirely  concur  with  these  officers 
ID  their  decision  on  the  subject  of  contest,  for 
the  reasons  we  have  given.  We  think  that  the 
jury  should  have  been  instructed,  that  the  sec- 
tion No.  16  was  vested  in  the  State  of  Michi- 
gan at  the  date  of  the  entry  by  the  Minnesota 
Mining  Company,  and  that  the  Company  did 
not  acquire  title  by  its  patent. 

The  defendant  insists  that  the  title  of  the 
plaintiff  is  invalid,  for  the  reason  that  the  State 
of  Michigan  was  not  empowered  by  Congrees 
See  18  How. 


to  sell  the  school  reservations.  Where  such 
grants  have  been  made  to  the  State,  or  lo  the 
inhabitants  of  the  township  for  the  use  of 
schools,  it  has  been  usual  for  Congress  to  au- 
thorize the  sale  of  the  lands,  if  the  State  should 
desire  it. 

4  Stat,  at  L.,  138.  387.  398;  5  lb.,  600. 

But  this  consent  was  not,  perhaps,  necessary, 
and  the  application  for  it  is  but  evidence  of  the 
strong  desire  of  the  state  authorities  to  act  in 
good  faith,  and  to  keep  within  the  pale  of  the 
law.    4  Ala.,  633. 

The  trusts  created  by  these  compacts  relate 
to  a  subject  certainly  of  universal  interest,  but 
of  municipal  concern,  over  which  the  power  of 
the  State  is  plenary  and  exclusive.  In  the 
present  instance,  the  grant  is  to  the  State  di- 
rectly, without  limitation  of  its  power,  though 
there  is  a  sacred  obligation  imposed  on  its  pub- 
lic faith.  We  think  it  was  competent  to  Mich- 
igan to  sell  the  school  reservations  without  the 
consent  of  Congress. 

The  defendant  further  objects,  that  the  offi- 
cers of  the  State  violated  the  Statutes  of  Mich- 
igan in  selling  these  lands,  after  they  were 
known,  or  might  have  been  known,  to  contain 
minerals.  Without  a  nice  inquiry  into  these 
Statutes,  to  ascertain  Whether  they  reserve  such 
lands  from  sale,  or  into  the  disputed  fact 
whether  they  were  known,  or  might  have 
been  known,  to  contain  minerals,  we  are  of 
the  opinion  that  the  defendant  is  not  in  a 
condition  to  raise  the  question  on  this  is- 
sue. The  officers  of  the  State  of  Michigan,  em- 
bracing the  Chief  Magistrate  of  the  Slate,  and 
who  have  the  charge  and  superintendence  of 
this  property,  certify  this  sale  to  have  been 
made  pursuant  to  law,  and  have  clothed  the 
purchaser  with  the  most  solemn  evidence  of 
title.  The  defendant  does  not  claim  in  privity 
with  Michigan,  but  holds  an  adverse  right,  and 
is  a  trespasser  upon  the  land,  to  which  her  title 
is  attached. 

Michigah  has  not  complained  of  the  sale,  and 
retains,  so  far  as  the  case  shows,  the  price  paid 
for  it.  Under  these  circumstances,  we  must  re- 
gard the  patent  as  conclusive  of  the  fact  of  a 
valid  and  regular  sale  on  this  issue. 

Upon  the  whole  record,  we  think  the  jury 
should  have  been  instructed,  that  if  they  found 
the  facts  thus  given  in'evidence  to  be  tnie.  the 
plaintiff  was  entitled  to  recover  the  premises  in 
question. 

Judgment  reverted;  eau»e  remanded — a  venire 
to  i»sue. 

Bev'or6MoLean,  93. 

ated-20  How.,  «4 ;  17  Wall.,  280 ;  5  Otto,  SM. 


THE  SCHOONEK  FREEMAN,  her  Tackle, 
&c.,  Charles  Hickos,  Claimant  and  Ap- 
pellant, 

ALVAU  BUCKINGHAM,  PHILO  BUCK- 
INGHAM, BENJAMIN  H.  BUCKING- 
HAM AND  .lAMES  W.  McCULLOK, 
Ziibelantt. 

(See  S.  C,  18  How..  183-192.) 

Fhlse  Wis  of  lading  create  no  lien,  even  in  favor 
of  innocent  /wider. 
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False  bills  of  ladtog  issued  by  master,  without 
tbe  knowledge  of  the  owner  of  -the  vessel,  cannot 
operate  to  create  a  lien  under  the  maritime  law, 
binding  the  owner's  Interest  in  the  vessel. 

In  favor  of  a  bona  fide  holder  of  such  bills  of 
ladingr  procurtid  from  the  master  by  the  fraud  of 
an  owner  pro  hoc  vice,  the  general  owner  is  not 
estopped  to  show  the  truth,  though  the  special 
owner  would  be. 

Contracts  of  atfreightment  entered  into  with  the 
master  In  good  faith,  and  within  the  scope  of  his 
apparent  authority  as  master,  bind  the  vessel  to 
the  merchandise  for  the  performance  of  such  con- 
tracts. 

A  willful  fraud  committed  by  the  master  on  a 
third  person,  by  signing  false  bills  of  lading,  is 
not  within  his  agency,  and  does  not  bind  the 
owner,  even  In  favor  of  an  Innocent  purchaser,  if 
the  facts  upon  which  his  power  depended  did  not 
exist. 

Argued  Jan.  IS,  1856.     Decided  Jan.  19, 1866. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of 
New  Yorlt. 

The  lit)el  in  this  case  was  filed  in  the  District 
Court  of  the  United  States  for  the  Northern 
District  of  New  York,  by  the  appellees,  to  re- 
cover damages  arisingfrom  the  non-performance 
of  two  contracts  of  affreightment.  The  District 
Court  having  entered  a  decree  dismissing  the 
lit)el  with  costs,  the  Circuit  Court,  on  appeal, 
overruled  the  decision  and  entered  a  decree 
in  favor  of  the  libelants  for  $5,776.84,  with  in- 
terest and  costs.  Whereupon  the  claimant  took 
an  appeal  to  this  court. 

A  further  statement  of  the  case, appears  in 
the  opinion  of  the  court. 

Mr.  S.  O.  Haven,  for  appellant: 

The  claimant  had  agreed  to  sell  the  schooner 
Freeman,  of  which  he  was  owner,  to  John 
Holmes  for  (4,500,  payable  in  five  installments, 
and  on  such  payments  being  made,  and  certain 
other  conditions  complied  with,  he  agreed  to 
give  said  Holmes  a  bill  of  sale.  This  ajpecment 
did  not  devest  the  property  of  the  claimant  in 
the  schooner. 

Hilliard  on  Sales,  pp.  18  to  33;  Barrett  t. 
PrUehard,  3  Pick.,  518;  Affre  v.  Bartlett,  9 
Pick.,  156;  Westv.  Bolton,  4  Vt.,  USS;  Herring 
v.  Waiard.  2  Sand.  Sup.  Ct.,  418;  2  Kent's 
Cora.,  497;  Strong  v.  Taylor,  2  Hill,  326. 

The  opinion  of  Mr.  Jutlice  Nelson  "that  John 
Holmes  must  be  considered  the  owner  of  the 
schooner,  as  it  respects  the  rights  and  interests 
of  third  persons  dealing  with  him  in  the  usual 
way,  &c.," cannot  l)e  maintained. 


Barrai  v.  Pritekard.  8  Pick.,  616. 

If  Hickoz  had  directed  the  master  to  sign 
bills  of  lading,  or  given  him  authority  to  do  so, 
without  having  the  flour  on  board,  the  schooner 
would  have  been  bound,  or  the  owner  would 
have  been  estopped  from  denying  the  ship- 
ment had  been  made;  but  where  there  is  uo 
fraud,  and  the  master  has  only  general  au- 
thority as  such,  he  cannot  sign  a  bin  of  lading 
for  goods  not  delivered,  so  as  to  charge  the 
owner  of  the  vessel,  even  when  the  bill  of  lad- 
ing has  Ijeen  assigned  or  indorsed  for  value. 

Grant  v.  Norway,  70  Eng.  Com.  Law. ,  664. 

The  signatures  of  the  master  to  the  bills  of 
lading  were  procured  by  fraud  or  were  forged. 
As  between  Holmes  and  Hickox,  they  were 
void.  The  libelants,  if  they  had  been  indorsees 
of  the  bills  for  value,  would  take  nothing  un- 
der them.  As  thej[  make  title  to  the  pretended 
flour  only  by  showing  Holmes  shipped  it,  ^nd 
bills  of  lading  procured,  by  felony,  by  fraud, 
or  forgery,  are  no  evidence  of  that  fact,  nor  do 
they  estop  anyone. 

King  v.  Richardt,  6  Whart.,  418;  Berkley  v 
Watting,  7  Ad.  &  E.,  89;  84  Eng.  Com.  Law, 
22;  Bates  v.  Todd,  1  Moo.  &  R..  106:  Angell 
on  Carriers,  sees.  281-337;  Abb.  Ship.,  324, 
825;  Batet  v.  Stanton,  1  Duer,  79,  and  cases 
there  cited. 

But  the  pretended  flour  was  consigned  to 
libelants  as  factors  of  S.  Holmes  &  Co..  not  as 
owners.  By  the  bills,  they  were  not  interested 
in  it;  the  consignment  was  "  for  account  of  S. 
Holmes  &  Co.  This  would  have  given  the  li- 
belants no  right  or  title  to  the  nour,  had  it 
been  on  board  the  schooner.  Holmes  could 
have  sold  it  at  any  time  before  it  actually 
reached  the  libelants. 

PatUn  V.  T/iompaon,  5  M.  &  8.,  850;  Russell 
on  Factors  and  Brokers,  202.  208;  Law  Lib.. 
Vol.  XLVIII;  Oroae  v.  Brien.  8  How..  429- 
488;  Conard  v.  Atlantic  Int.  Co.,  1  Pet.,  88»- 
446;  Kinloek  v.  Oraig,  8  T.  R.,  119. 

No  contract  about  transferring  interest  is 
pretended,  except  what  appears  upon  the  bills 
of  lading. 

Winter  v.  CoU,  8  Seld..  288. 

Mr.  John  Oaaaon  for  appellees : 

The  appellees  were  the  consignees  of  the 
property,  and  as  such  advanced  money  upon 
the  faith  of  the  shipments,  and  the  contract 
contained  in  the  contracts  of  affreighment. 


Note.— il«n  of  the  anUract  of  affreightment  on 
thevenMl. 

By  the  general  maritime  Uw  the  vessel  Is  bound 
to  the  shipper  for  the  performance  of  a  contract 
of  affrelgbtmeut  made  with  the  master,  whether 
by  charter-party,  by  bill  of  lading,  or  by  parol. 
The  Flash,  Abb.  Adm.,  87 :  The  Het>eoca,Ware,  188 ; 
The  Phebe,  Ware,  263 ;  The  Paragon,  ware,  822 ; 
Morewood  v.  Ennequist,  23  How.,  491. 

The  master  may,  acting  In  good  faith  and  within 
the  scope  of  his  apparent  authority,  make  a  con- 
tract of  affreightment  for  the  vessel,  and  for  the 
performance  of  such  contract  the  vessel  will  be 
i)ound  in  rem.  Jackson  v.  The  Julia  Smith,  6  Mo- 
liean.  484;  8.  C,  Newb.,61;  The  Uenrick  Hudson,  7 
Law  Rep.  N.  8.,  98. 

The  master  of  a  vessel  cannot  subject  the  ship  in 
rem,  or  his  co-owners,  to  a  responsibility  for  safe 
carriage  or  delivery  of  cargo  not  actually  laden  on 
l>oard  of  the  vessel  for  transportation  In  nor  lawful 
employment.  19  How.,  82:  i  Eng.  L.  &  Eo.,  333 :  29 
Eng.  L.  &  Bq.,  823;  MonteU  v.  The  WllUam  H.  Ku- 
tan,  1  Int.  Hev.  Rec.,  126. 

If  goods  are  damaged  through  fault  or  neglect 
of  the  master,  or  want  of  care  In  respect  to  their 
storage,  the  party  has  a  remedy  against  the  vessel 
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as  well  8S  against  the  persons  chargeable.  The 
Waldo,  Daveis,  161 :  8.  C,  4  Law  Rep..  382. 

The  ship  Is  hypothecated,  by  marine  law,  in  evcrjr 
contract  of  affreightment,  whether  by  charter- 
party  or  bin  of  lading  to  the  shipper,  for  any  dam- 
age his  goods  may  sustain  from  the  inso  flicienoy  of 
tbe  vessel  or  the  fault  of  the  master  or  crew.  The 
Casgo,  Daveis,  184;  S.  C,  4  Law.  Hep.,  4'!-,  Tbe 
8arah,  2  Sprague,  30;  Talbot  v.  Wakeman,  19  How. 
Pr.,  88. 

The  vessel  Is  also  liable  for  damage  to  goods, 

artly  attributable  to  trad  stowage.  Brower  v.  Tbe 
(Tater  Witch,  18  How.  Pr.,  241;  also  for  damage 
caused  by  goods  of  one  shipper  to  those  of  another. 
The  Cbeshrre.  2  Sprague,  %. 

Claim  of  shippers  of  cargo  for  damages  for  breach 
of  contract  of  altreightment  is  a  lien  on  the  vessel 
next  after  that  of  seamen's  wages  and  I>ef ore  that  of 
materialmen.  Hatton  v.  The  JMelita,  S  Hughes,  4M. 

Where  there  is  no  oontraot  or  agreement  of  af- 
freightment between  parties,  vessel  la  not  subject 
to  a  maritime  lien  as  security  for  tbe  performance 
of  a  contract  to  transport  a  cargo.  The  Keokuk,  9 
Wall.,  517. 

As  to  procedure  to  enforce  shipper's  lien  upon 
vessel,  see  The  Belfast,  7  Wall.,  624. 
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By  such  consigntneot  in  advance,  tbe^  ac- 
<]uired  a  property  in  tlie  flour.  The  dehvery 
of  the  bills  of  lading  to  the  appellees,  and  the 
advanceraent  of  money  upon  the  faith  thereof, 
were  equivalent  to  an  actual  delivery  of  the 
property  to  them  as  security  for  the  advance. 

Oibion  V.  Stevens,  8  How.,  384;  Conard  v. 
AUantielns.  Co.,  1  Pet.,  44S;  Bank  of  Bochei- 
teT\.Jone»,\  N.  Y.,497. 

It  is  a  well  established  rule  of  the  maritime 
law  of  this  country,  that  a  ship  is  bound  to  the 
merchandise,  and  the  well  established  practice 
-of  our  admiralty  courts  to  entertain  proceedings 
in  rem  lot  the  non -performance  of  contracts 
of  affreightment. 

TKe.  Rebecca,  1  Ware.  188;  The  N.  J.  Steam 
Nav.  Co.  V.  Merchants'  Bank,  6  How.,  844; 
The  Volunteer,  1  Sumn.,  551. 

Were  the  contracts  in  question  made  under 
«uch  circumstances  as  to  bind  the  vessel?  The 
master  was  acting  under  the  employment  of 
Holmes.  The  vessel  was  in  the  possession  of 
Holmes;  he  was  running  her  at  his  own  ex- 
pense and  risk,  and  for  his  own  benefit.  The 
appellant  had  no  interest  in  her  earnings,  and 
was  not  liable  for  her  debts.  Holmes,  not  the 
appellant,  was.  therefore,  owner  of  the  vessel 
within  the  signification  of  that  term  as  used  by 
the  maritime  law,  with  reference  to  the  respon- 
sibility for  the  master's  contracts. 

Reynold*  v.  Toppan,  15  Mass.,  870;  HdUet  v. 
Col.  Ins.  Co.,  8  Johns.,  272;  ThePhebe,  1  Ware, 
363:  Cutler  V.  Winsor,  6  Pick.,  335. 

The  person  in  possession  of  the  vessel  under 
a  conditional  contract  of  purchase,  is  the  owner 
within  the  rule  referred  to. 

Leonard  v.  Uantington.  15  Johns.,  298; 
Wendmer  v.  Uogeboom,!  Johns.,  808;  Thorn 
V.  Hick*,  7  Cow..  697. 

It  is  upon  this  ruleihat  a  mortgagee  out  of 
possession  is  not  liable  for  supplies,  but  is  liable 
if  in  possession. 

Mclnljfre  v.  Seott,  8  Johns.,  159;  Phiaipsv. 
LedUy,  1  Wash.  C.  C,  226;  MUn  v.  Spinola, 
A  Hill,  176;  ChampUn  v.  Butler,  18  Johns., 
169. 

Hence,  also,  a  person  running  a  vessel  under 
a  charter-party  is  liable  for  its  debts,  and  the 
^neral  owner  is  not;  and  the  vessel  is  liable  for 
the  contracts  of  the  charterer's  master. 

Drinkwaterv.  The  Spartan.  1  Ware,  149;  The 
Phebe,  1  Ware,  268. 

If  tlie  property  reverts  as  in  case  of  a  charter- 
party  at  its  expiration,  the  vessel  goes  back  to 
the  general  owner,  subject  to  the  admiralty 
liens  created  in  the  hands  of  the  original  vendee 
-or  charterer. 

The  appellant  was  a  mere  mortgagee  out  of 
possession.  The  master  was  not  his  agent,  but 
aerived  his  authority  over  the  vessel,  and  to 
noake  contracts  binding.upon  her,  from  his  em- 
ployer. Holmes.  Contracts  of  affreightment 
are  such  as  bind  the  vessel  to  answer  in  specie 
for  their  non-performance.  If  they  were  made 
by  the  master,  under  such  circumstances  as  to 
render  the  person  who  was  pro  tempore  the 
owner,  personalty  responsible  for  their  per- 
formance, then  It  follows  that  the  vessel  is 
liable  also. 

The  Drwd,  1  Wm.  Rob.,  389. 

The  master  and  owner,  Holmes,  cannot  deny 
■even  the  receipt  of  the  property  on  board  as 
against  these  appellees,  for  it  would  b6  bad  faith 
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in  them  to  do  so.  Much  leas  can  they  deny  the 
contract  to  carry  the  flour,  upon  the  faith  of 
which  and  the  shipment  of  receipts  declared  in 
the  bills  of  lading,  appellees  parted  with  their 
money. 

irUesv.  Culrer,  8  Barb.,  206;  Abb.  Ship., 
323  (marg.):  Foster  v.  Neuland,  21  Wend..  94. 

The  appellant  cannot  impeach  these  contracts 
as  between  himself  and  the  appellees. 

1.  Because  ^e  was  not  the  owner  of  the 
schooner  at  the  time  the  contracts  were  made 
and  broken,  in  the  eye  of  the  maritime  law. 

2.  Because,  by  the  contract  with  Holmes  for 
the  sale  of  the  vessel,  he  is  in  law  deemed  to 
have  taken  the  risks  of  its  becoming  hypothe- 
cated, to  answer  for  the  breach  of  maritime 
contracts,  as  well  as  dangers  sustained  by  col- 
lisions, and  other  marine  torts. 

8.  Because  he  allowed  Holmes  to  hold  him- 
self out  to  the  world  as  the  owner  of  thb  vessel. 

The  appellant  should  be  required  to  pay  the 
costs  personallv,  because  the  fund  realized 
from  the  sale  of  the  vessel  is  insuiflcient  to  pay 
the  appellees  claim. 

Mr.  Justice  Curtis  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Cir- 
cuit Court  of  the  United  States  for  the  North- 
ern District  of  New  York. 

The  appellees  filed  their  libel  in  the  District 
Court,  alleging  that  they  are  the  consignees 
named  in  two  bills  of  lading,  signed  by  the 
master  of  the  schooner  Freeman,  which  certify 
that  certain  quantities  of  flour  had  been  shipped 
on  board  the  schooner  by  8.  Holmes  &  Compa- 
ny, at  Cleveland,  in  the  State  of  Ohio,  to  be 
carried  to  Buffalo,  in  the  State  of  New  York, 
and  there  safely  delivered — dangers  of  naviga- 
tion excepted — to  an  agent  named  in  the  bills 
of  lading,  to  be  by  him  forwarded  to  the  libel- 
ants, in  the  City  of  New  York.  That  though 
this  merchandise  was  thus  consigned  to  theli- 
belants  for  account  of  the  shipper,  yet,  on  re- 
ceipt of  the  bills  of  lading,  and  on  the  faith' 
thereof,  the  libelants  made  advances  to  the  ship- 
pers. That  thirteen  hundred  and  sixty  barrels 
of  flour  mentioned  in  the  bills  of  lading  were 
not  delivered  at  Buffalo,  though  the  delivery 
was  not  prevented  by  any  danger  of  navigation. 

In  accordance  with  the  prayer  of  the  libel, 
the  schooner  was  arrested,  and  the  appellant 
intervened  as  claimant. 

It  appeared  that,  a  short  time  t>efore  these 
bills  01  lading  were  signed,  the  claimant  being 
the  sole  owner  of  the  schooner,  contracted  wim 
John  Holmes  to  sell  it  to  him  for  the  sum  of 
$4,000,  payable  by  installments  of  |500,  at  dif- 
ferent dates;  that,  by  the  contract.  John  Holmes 
was  to  take  possession  of  the  vessel,  and  if  he 
should  make  all  the  agreed  payments,  the  claim- 
ant was  to  convey  to  nim ;  that  only  one  install- 
ment had  become  payable,  and  had  been  paid, 
when  the  vessel  was  arrested;  that  the  vessel 
was  delivered  to  John  Holmes,  under  this  con- 
tract, and  he  allowed  his  son,  Sylvanus  Holmes, 
to  have  the  entire  control  and  management  of 
the  schooner,  which  was  in  his  employment, 
and  victualed  and  manned  by  him,  and  com- 
manded by  a  master  whom  he  appointed  at  the 
time  the  bills  of  lading  in  question  were  signed. 

It  further  appeared  that  Sylvanus  Holmes 
transacted  business  under  the  style  of  S.  Holmes 
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&  Compflny;  that  the  flour  jnentioned  in  these 
bills  of  lading  as  having  l>een  shipped  by  him, 
and  which  the  master  failed  to  deliver,  never 
was  in  fact  shipped — nor,  so  far  as  appeared, 
had  Svlvanus  Holmes  any  such  flour;  and  that 
be  induced  the  master  to  sign  the  bills  of  lad- 
ing by  fraud  and  imposition,  intending  to  use 
them — as  he  did  use  them — as  instruments  to 
impose  on  the  libelants,  and  obtain  advances  on 
the  faith  thereof. 

To  state  succinctly  the  legal  relations  of  these 
parties,  it  may  be  said  that  the  claimant  was 
the  general  owner  of  the  vessel ;  that  Sylvanus 
Tlolmes  was  owner  pro  hoc  vice;  that  the  libel- 
ants are  holders  of  the  bills  of  lading,  for  a  val- 
tiable  consideration  parted  with,  in  good  faith, 
on  the  credit  of  the  bills  of  lading;  but  that  the 
bills  of  lading  themselves  are  not  real  contracts 
of  affreightment,  but  only  false, pretenses  of 
such  contracts;  and  the  question  is,  whether 
they  can  operate,  under  the  maritime  law,  to 
create  a  lien,  binding  the  interest  of  the  claim- 
ant in  the  Vessel. 

Under  the  maritime  law  of  the  United  States 
the  vessel  is  bound  to  the  cargo,  and  the  cargo 
to  the  vessel,  for  the  performance  of  a  contract 
of  affreightment;. but  the  law  creates  no  lien  on 
a  vessel  as  a  security  for  the  performance  of  a 
contract  to  transport  cargo,  until  some  lawful 
contract  of  affreightment  is  made,  and  a  cargo 
shipped  under  it. 

in  this  case  there  was  no  cargo  to  which  the 
ship  could  be  bound,  and  there  was  no  con- 
tract made,  for  the  performance  of  which  the 
ship  could  stand  as  security. 

But  the  real  question  is,  whether,  in  favor  of 
a  bona  fide  holder  of  such  bills  of  lading  pro- 
cured from  the  master  by  the  fraud  of  an  owner 
pro  hoe  tice,  the  general  owner  is  estopped  to 
show  the  truth,  as  undoubtedly  the  special  own- 
er would  be.  This  question  does  not  appear  to 
have  been  made  in  the  court  below,  the  dis- 
tinction between  the  special  and  general  owner 
dot  having  been  insisted  on.  SoTarge  a  part  ot 
'  the  carrying  trade  of  this  country  is  carried  on 
in  vessels  of  which  the  masters,  or  other  per- 
sons, are  owners  pro  hae  vice,  and  the  practice 
of  taking  security  by  way  of  mortgage  of  ves 
sels  has  become  so  common,  while,  at  the  same 
time,  the  confidence  placed  in  bills  of  lading  as 
the  representatives  of  property  is  so  great  and 
so  important  to  commerce,  that  the  relative 
rights  of  the  holders  of  such  documents,  and  of 
the  general  owners  and  mortgagees  of  vessels, 
which  are  involved  in  this  case,  are  subjects  of 
magnitude;  and  the  case  has  received  the  at- 
tentive consideration  of  the  court. 

The  first  and  most  obvious  view  which  pre- 
sents itself  is,  that  the  claimant  in  this  case  is 
not  personally  liable  on  these  billsof  lading.  The 
master  who  signed  them  was  not  his  agent,  and 
they  created  no  contract  between  him  and  the 
consignor  or  consignee,  or  any  third  person  who 
might  become  their  holder.  Abb.  on  Ship.,  42 
and  note,  57  and  note.  And  it  has  been  laid 
down  by  the  High  Court  of  Admiralty  in  En- 
gland (The  Druid,  1  Wm.  Rob.,  399),  that  "in 
all  causes  of  action  which  may  arise  duringthe 
ownership  of  the  persons  whose  ship  is  pro- 
ceeded against,  I  apprehend  that  no  suit  could 
ever  be  maintained  against  a  ship,  where  the 
owners  were  not  themselves  personally  liable, 
or  where  their  personal  liability  had  not  been 
S44 


given  up,  as  in  bottomry  bonds  by  taking  a. 
lien  on  the  vessel.    The  liability  of  the  ship, 
and  the  responsibility  of  the  owners  in  sucb 
cases,  are  convertible  terms;  the  ship  is  not^  li- 
able if  the  owners  are  not  responsible;  and  tic*- 
versa,  no  responsibility  can  attach  on  the  own- 
ers if  the  ship  is  exempt  and  not  liable  to  be- 
proceeded  against."    See,  also.  The  BoUi  Biu>- 
cleugh.  2  Eng.  L.  and  Eq.,  637. 

Though  this  language  is  broad  enough  to- 
cover  all  cases,  whether  of  contract  or  tort,  it 
should  be  observed  that  the  case  before  the- 
court  was  one  of  willful  tort  by  the  master,  and 
that  there  was  no  occasion  to  advert  to  any  dis- 
tinction between  a  general  and  special  owner, 
or  to  consider  whether  the  interest  of  the  former 
in  the  vessel  could  be  bound  by  the  act  of  the- 
latter,  or  of  the  master  appointed  by  him. 

We  are  of  opinion  that,  under  our  admiralty- 
law,  contracts  of  affreightment,  entered  into- 
with  the  master,  in  good  faith,  and  within  the- 
scope  of  his  apparent  authority  as  master,  bind 
the  vessel  to  the  merchandise  for  the  perform- 
ance of  such  contracts,  wholly  irrespective  of 
the  ownership  of  the  vessel,  and  whether  tbe- 
master  be  the  agent  of  the  general  or  Ibe- 
special  owner. 

In  the  case  of  The  Pliebe,  1  Ware,  a«3. 
Judge  Ware  has  traced  the  power  of  the  mas- 
ter to  bind  the  vessel  by  contracts  of  affreight- 
ment, to  the  maritime  usages  of  the  middle  ages. 
So  far  as  respects  such  contracts  made  by  the 
master  in  the  usual  course  of  the  employment, 
of  the  vessel,  and  entered  into  with  a  party  wbo- 
has  no  notice  of  any  restriction  upon  that  ap- 
parent authoritv,  those  maritime  usages  may 
safely  be  considered  to  make  part  of  our  law  - 
though  we  should  hesitate  to  declare  that  their 
effect  has  not  been  modified  by  our  own  com- 
mercial law,  which  has  recognized  interests  and 
riirhtB  unknown  to  the  commercial  world  when 
those  usages  obtained.  And  we  desire  to  be 
understood  as  not  intending  to  say  that  all  con- 
tracts made  by  a  master  within  the  usual  scope- 
of  his  employment,  which,  by  the  ancient 
maritime  law,  would  have  created  liens  on  the 
vessel,  will  now  do  so.  in  such  manner  as  t» 
bind  the  interests  in  the  vessel  of  parties  whom 
he  does  not  represent  as  agent.  For  the  ground 
on  which  we  rest  the  authority  of  a  master,, 
who  is  either  special  owner  or  agent  of  the  spe- 
cial owner,  is,  that  when  the  general  owner  in- 
trusts the  special  owner  with  the  entire  control 
and  employment  of  the  ship,  it  is  a  just  and  rea- 
sonable implication  of  law  that  the  general  own- 
er assents  to  the  creation  of  liens  binding  upon 
his  interest  in  the  vessel,  as  security  for  the  per- 
formance of  contracts  of  affreightment  made  in. 
the  course  of  the  lawful  employment  of  the  ves 
sel.  The  general  owner  must  be  taken  to  know 
that  the  purpose  for  which  the  vessel  is  hired, 
when  not  employed  to  carry  cargo  belonging  to- 
the  hirer,  is  to  carry  cargo  of  third  persons;  and 
that  bills  of  lading,  or  charter-parties,  must,  in- 
the  invariable  regular  course  of  that  business, 
be  made,  for  the  performance  of  which  the  law 
confers  a  lien  on  the  vessel. 

He  should  be  considered  as  contemplating- 
and  consenting  that  what  is  uniformly  done 
may  be  done  effectually;  and  he  should  not  be-, 
allowed  to  say  that  he  did  not  expect,  or  agree, 
that  third  persons,  who  have  shipped  raerchan- 
dise  and  taken  bills  of  lading  therefor,  would 
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thereby  acquire  a  lien  on  a  vessel  whicti  he  has 
placed  under  the  control  of  another,  for  the  very 
purpose  of  enabling  him  to  make  such  contracts 
to  which  the  law  attaches  the  lien. 

See  The  Catsiiu,  2  Story,  98;  Webb  v.  Pierce, 
1  Curtis.  107. 

But  if  this  be  the  ground  upon  which  the  in- 
terest of  the  general  owner  is  subjected  to  liens, 
by  the  act  of  those  who  are  not  so  bis  agents  as 
to  bind  him  personally,  this  ground  wholly  fails 
in  the  case  at  bar. 

There  can  be  no  implication  that  the  general 
owner  consented  that  false  pretenses  of  con- 
tracts, having  the  semblance  of  bills  of  lading, 
should  be  created  as  instruments  of  fraud;  or 
that,  if  so  created,  they  should  in  any  manner 
aSect  him  or  his  property.  They  do  not  grow 
out  of  any  employment  of  the  vessel:  and  there 
is  as  little  privity  or  connection  between  him, 
or  his  vessel,  and  such  simulated  bills  of  ladiag, 
as  there  would  be  between  him  and  any  other 
fraud  or  forgery  which  the  master  or  special 
owner  might  commit. 

Nor  can  the  general  owner  be  estopped 
from  showing  the  real  character  of  the  transac- 
tion, by  the  fact  that  the  libelants  advanced 
money  on  the  faith  of  the  bills  of  lading;  be- 
cause this  change  in  the  libelant's  condition  was 
not  induced  by  the  act  of  the  claimant,  or  of 
anyone  acting  within  the  scope  of  an  authority 
which  the  claimant  had  conferred.  Even  if 
the  master  had  been  appointed  by  the  claimant, 
a  willful  fraud  committed  by  him  on  a  third  per- 
son, by  signing  false  bills  of  lading,  would  not 
be  within  his  agency.  If  the  signer  of  a  bill  of 
lading  was  not  the  master  of  the  vessel,  no  one 
would  suppose  the  vessel  bound;  and  the  rea- 
son is,  because  the  bill  is  signed  by  one  not  in 
privity  with  the  owner.  But  the  same  rea."<on 
applies  to  a  signature  made  by  a  master  out  of 
the  course  of  his  employment.  The  taker  as- 
sumes the  risk,  not  only  of  the  genuineness  of 
the  signature,  and  of  the  fact  that  the  signer  was 
master  of  the  vessel ,  but  also  of  the  apparent  au- 
thority of  the  master  to  issue  the  bill  of  lading. 
We  say  the  apparent  authority,  because  any  se- 
■  cret  instructions  by  the  owner,  inconsistent  with 
the  authority  with  which  the  master  appears  to 
be  clothed,  would  not  affect  third  persons.  But 
the  master  of  a  vessel  has  no  mure  an  apparent 
unUmited  authority  to  sign  bills  of  lading,  than 
he  has  to  sign  bilU  of  sale  of  the  ship.  He  has 
an  apparent  authority,  if  the  ship  be  a  general 
one,  to  sign  bills  of  lading  for  cargo  actually 
shipped ;  and  he  has  also  authority  to  sliin  a  bill 
of  sale  of  the  ship,  when,  in  case  of  disaster, 
his  power  of  sale  arises.  But  the  authority,  in 
eikch  case,  arises  out  of,  and  depends  upon,  a 
particular  state  of  facts.  It  is  not  an  unlim- 
ited authority  in  the  one  case  more  than  in  the 
other;  and  his  act,  in  either  case,  does  not  bind 
the  owner,  6ven  in  favor  of  an  innocent  pur- 
chaser, if  the  facts  upon  which  his  power  de- 
pended did  not  exist;  and  it  is  incumbent  upon 
those  who  are  about«to  change  their  condition, 
upon  the  faith  of  his  authority,  to  ascertain  the 
existence  of  all  the  facts  upon  which  his  au- 
thority depends. 

Though  the  law  on  this  point  seems  to  have 
been  considered  in  Westminster  Hall  not  to 
have  been  settled,  when  the  eighth  edition  of 
Abbott  on  Shipping  was  published,  in  1849 
(Abb.  on  Ship.,  825),  we  take  it  to  be  now  set- 
See  18  How. 


tied,  by  the  cases  of  Orant  v.  Noneay,  2  Eng. 
L.  &  Eq.,  837:  Hubbersty  v.  Ward.  18  Eng.  L. 
&  Eq.,  651 ;  and  Coleman  v.  Biehes,  29  Eng.  L. 
&Eq.,  823. 

The  same  law  was  much  earlier  laid  down  iu' 
Walter  v.  Brewer,  11  Mass.,  99. 

But  the  case  at  bar  is  much  stronger  in  favor 
of  the  claimant,  because  the  master  was  nov  ap- 
pointed by  him,  and  the  signature  of  the  bills 
of  lading  was  obtained  by  the  fraud  of  the 
special  owner. 

In  Ch-acie  v.  Palmer,  8  Wheat.,  605,  the  ques- 
tion came  before  the  court,  whether  the  char- 
terer and  the  master  could,  by  a  contract  made 
with  a  shipper  who  acted  in  good  faith,  destroy 
the  lien  of  the  owner  on  the  goods  shipped,  for 
the  freight  due  under  the  charter-party.  It  was 
held  they  could  not:  and  the  decision  is  placed 
upon  the  ground  of  want  of  authority  to  do 
the  act.  It  was  admitted  by  the  court  that  the 
charterer  and  master  mij^ht  impose  on  a  shipper 
in  a  foreign  port,  by  makmg  him  believe  thechar- 
terer  was  owner,  and  the  master  his  agent.  But 
it  was  considered  that  so  far  as  respected  the- 
owner,  the  risk  of  loss  from  such  impvosition  lay 
on  the  shipper.  So,  in  this  case,  even  if  the 
special  owner  and  the  master  had  combined  to- 
issue  these  simulated  bills  of  lading,  they  could 
not  create  a  lien  on  the  interest  of  (he  general 
owner  of  the  vessel.  Upon  the  actual  posture- 
of  the  facts,  the  master  having  been  defrauded 
by  the  special  owner  mto  signing  the  bills  of 
lading,  it  would  be  difficult  to  distmguish  them, 
so  far  as  respects  the  rights  of  the  claimant, 
from  the  bills  forged  by  the  special  owner.  On 
these  grounds, we  are  of  opinion  that,  up<)n  the- 
facts  as  they  appear  from  the  evidence  in  the 
record,  the  mantime  law  give  no  lien  upon  the 
schooner;  that  the  claimant  is  not  estopped 
from  alleging  and  proving  those  facts;  and 
consequehlly,  that  the  decree  of  the  court  betmcr 
must  be  reversed,  and  tfie  catite  remanded,  leith 
directions  to  dismiss  the  libel,  uith  costs. 

Cited— 19  How.,  80,  91, 169;  20  How.,  5»9;  24  How., 
392;  8  Wall.,  392:  9  Wall.,  519;  18  WhII.,  675;  14  Wall., 
602;  I  BIss.,  96.39(i-3ati;4  BIss.,  17;  1  Cliff.,  61.  328; 
Deady,  ItU :  7  Blatcbf .,  246 ;  2  Boa.,  SDH ;  4  Ben.,  298 ; 
1  Spraffue,  480;  1  Brown,  219-221. 


THE  HEIRS  OF  GENERAL  LAFAYETTE, 

Plaintiffs  in  Error, 

B. 

JOSEPH  KENTON  et  a.l., 

AND 

THE  HEIRS  OF  GENERAL  LAFAYETTE, 
PUUniifft  in  Error, 

EDWARD  C.  CARTER  kt  al. 

(See  8.  C,  18  How.,  197-199.) 

Court*  have  no  power  to  revise  action  of  Congress 
as  to  titles  of  lands. 

By  Act  of  1808  Congress  authorized  land  warrant 
to  General  Lafayette,  of  lands  In  Orleans  Territory 
but  not  to  include  lands  rigbtfully  olaimed  by  utb- 
ers  or  improved  lands. 

Until  the  Register  certified  that  the  land  was  not 
riirhtfuliy  claimed  by  another,  the  Secretary  was 
not  autboriced  to  issue  the  patent. 

Courts  of  justice  have  no  power  to  levise  what 
Congress  orcommlasinners  actlnif  under  Its  author- 
ity, nave  done  In  confirmation  of  titles  of  public 
lands. 
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Dec.  Tkrm, 


AgtUnat  the  [Tntted  States  and  tbe  person  to  whom 
the  warrant  is  Issued,  such  conBrmatlons,  being:  a 
oondltlon  Imposed  on  the  location,  are  conclusive. 

Argued  Jan.  17, 1856.    Decided.  Jan.  29,  1866. 

ERRORS  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Ix)uisi- 
«na. 

These  suits  were  brought  by  petitions  filed  in 
the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Louisiana,  by  the  plaintiffs 
in  error,  for  the  recovery  of  certain  tracts  of 
land.  The  court  below  having;  entered  a  decree 
in  favor  of  the  defendant,  dismissing  the  peti- 
tions, with  costs,  the  petitioners  sued  out  these 
writs  of  error. 

A  further  statement  appears  in  the  opinion 
-of  the  court. 

Mr.  Miles  Taylor,  for  the  piaintiib  in  er- 
ror: 

The  instant  the  "option"  given  was  exercised 
by  Lafayette,  by  mailing  his  selection  and  "lo- 
cating" a  portion  of  the  grant  made  to  him  on 
the  ' '  vacant  land  situate  beyond  the  six  hun- 
dred yards  lately  abandoned  by  Congress  to  the 
-corporation"  of  the  City  of  New  Orleans,  his 
right  to  the  land  became  complete,  if  the  land 
designated  was  "the  property  of  the  United 
States." 

Ladiga  v.  Rowland,  2  How.,  581 ;  Lettieur  v. 
Price.  ISSHow.,  59. 

There  was  no  express  reservation  in  favor  of 
-claimants  under  the  Acts  of  180S,  1806  and  1807 ; 
and  as  Lafayette  had  a  right  to  locate  at  his  op- 
tioif  "on  any  land,  the  property  of  the  United 
States  in  the  Territory  of  Orleans,"  his  right 
under  a  legal  location  could  not  have  been  de- 
vested by  tbe  filing  of  a  claim  subsequently. 

Stoddard  V.  Chambers,  'i  How..  284;  MeCabe 
V.  Worthington,  16  How.,  86;  WliUe  v.  WdU' 
Kc'rt.  5  Mart.,  658. 

If  the  confirmations  made  by  the  Commis- 
sioners underthe  Acts  of  Congress  of  1805, 1806 
and  1807,  gave  any  rights  to  the  confirmees, 
such  rights  were  equitable  rights.  No  legal 
rights  to  the  lands  embraced  in  the  claims  of 
those  claimants  could  vest  in  them,  unless  pat- 
ent certificates  and  patentti  were  issued  to  them 
according  to  law.  In  the  absence  of  such  pat- 
ent certificates  and  patents,  the  legal  title  to  the 
land  embraced  in  the  patent  of  Lafayette  was  in 
plaintiffs. 

Bargee*  v.  Qray,  16  How.,  68;  Weet'v.  Coch- 
ran. 17  How.,  412. 

ifeeers.  J.  P.  Benjamin  and  Lonls  Janin, 
for  defendants  in  error: 

What  was  granted  by  this  patent  ? 

Clearly  not  the  503^V«  *cres  surveyed  by  Tur- 
ner, as  now  claimed  by  the  plaintiffs,  but  only 
"such  parts  and  parcels  thereof  as  are  not  le- 
gally claimed  by  any  other  person  or  persons 
whomsoever." 

The  survey  itself  states  what  portions  of  the 
land  were  vacant.  These  were  the  two  pieces 
of  land  nearest  to  the  city.  On  both  of  these 
tracts  the  word  "vacant"  is  written.  Their  ag- 
gregate contents  are  added  on  the  larger  tract, 
thus  showing  that  the  vacant  lands  within  the 
limits  of  the  survey,  amounted  to  114.74  acres. 

This  is  the  full  extent  of  the  land  to  which 
<3fcn.  Lafayette's  palent  applies.  This  extent  of 
laud  Gen.  Lafayette  and  bis  assigns  have  al- 
"ways  peaceably  possessed  or  recovered  by  suit. 

nil 


«4« 


'ilatu!  V.  Lafayette  andHagan,  11  How.,  104. 


Mr.  Ju«Wc«  Catron  delivered  the  opinion  of 
the  court: 

By  an  Act  of  1803,  Congress  authorized  tbe 
Secretary  of  War  to  issue  to  Major  Gteneral  La- 
fayette, land  warrants  amounting  in  all,  to  11 .  - 
620  acres.  By  the  Act  of  March  2,  1806,  lie 
was  authorized  to  locate  his  warrants  on  any 
lands,  "the  property  of  the  United  States, 
within  the  Orleans  Territory;  the  locations  to 
be  made  with  the  Register  of  a  land  oflloe  estab- 
lished there,  and  the  surveys  were  to  be  execut- 
ed under  the  authority  of  the  surveyor  of  U)e 
public  lands  south  of  Tennessee.  Patents  were 
directed  to  be  issued,  when  surveys  of  the  re- 
spective tracts  were  presented  to  the  Secretary 
of  the  Treasury,  "toother  with  a  certificate  of 
the  proper  Register  (in  each  case),  stating  that 
the  land  surveyed  was  not  rightfully  claimed  by 
any  other  person."  And  the  Act  further  pro- 
vided, that  no  location  should  include  any  im- 
proved lands  or  lots. 

By  an  Act  passed  in  1806,  entries  were  au- 
thorized for  any  quantity  of  land  not  less  than 
500  acres. 

On  the  26th  day  of  November.  1807,  Oeneral 
Lafayette  (by  his  agent)  located  503  acres,  call- 
ing for  "vacant  land  situated  beyond  the  line  of 
800  yards  lately  abandoned  by  Congress  to  tbe 
corporation  of  the  said  city,  round  the  fortifica- 
tions of  the  same." 

Owing  to  the  unsettled  state  of  private  land 
claims  near  the  City  of  New  Orleans,  the  loca- 
tion was  not  surveyed  until  March,  182.'5,  when 
the  principal  surveyor  certified  to  the  Register 
that  he  had  surveywi  for  Gieneral  Lafayette  "a 
tract  of  land  situate  in  the  parish  of  Or- 
leans beyond  the  line  of  600  yards  abandoned 
by  Congress  to  the  corporation  of  the  City  of 
New  Orleans,  having  such  courses,  distances, 
Ixjundaries  and  contents,  as  are  represented  in 
the  annexed  plat  of  survey." 

Pursuant  to  the  Act  of  March  2, 1806,  the  Reg- 
ister certified  that  "the  lands  contained  in  the 
survey  returned  to  his  office  were  vacant,  with 
the  exception  of  the  parts  designated  as  private 
claimM." 

On  the  4th  day  of  July,  1825,  a  patent  issued, 
which,  by  its  recitals,  describes  the  out  bound- 
aries of  the  500  acres,  and  then  the  granting 
clause  declares  that  there  is  "granted  to  Mid 
Oeneral  Lafayette  and  to  bis  ueira.  all  such 
PARTS  or  PABCBLB  of  the  tract  of  land  above  de- 
scribed, as  are  'not  legally  clahned'  by  any  oth- 
er person  or  persons  whomsoever." 

From  the  recitals  in  the  patent,  it  might  be 
inferred  that  Gteneral  Lafayette's  entry  hod  the 
same  boundaries  as  described  in  the  patent ;  the 
fact,  however,  is,  that  the  description  contained 
in  the  patent  is  the  first  description  in  words,  of 
tbe  land  claimed  under  the  entry;  the  patent 
being,  in  fact,  founded  on  the  figurative  plan. 
whieb  is  attached  to  and  forms  an  essential  part 
of  the  patent,  and  to  this  plan  we  are  forced  to 
look  for  a  certificate  of  the  Register, '  'stating  that 
tbe  land  is  not  rightfully  claimed  by  any  other 
person." 

Until  the  certificate  was  made,  the  Secretary 
was  not  authorized  to  issue  the  patent,  and,  to 
enable  the  Register  to  make  the  proper  certifi- 
cate, he  was  compelled  to  delay  till  Congress, 
either  directly  or  indirectly,  through  commis- 
sioners, ascertained  the  rightful  claims  of  others 
lying  within  the  limits  supposed  to  be  covered 

S»  U.  H. 
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'bj  General  Lafayette's  location;  and  as  the  lo- 
cation, in  the  form  it  was  surveyed  (and  no 
-donbt  as  claimed  to  exist  when  it  was  made),no- 
torionsly  interfered  with  claims  of  different  pri- 
▼ate  individuals,  and  covered  possessions  pro- 
tected by  the  Act  of  March  8,  1807,  no  reason 
could  be  urged,  on  behalf  of  the  locator,  why  a 
survey  and  certificate  should  be  made  und  re- 
turned to  the  Secretary  of  the  Treasury  before 
the  private  claims  were  duly  ascertained;  it  be- 
ing the  obvious  object  of  the  locator  to  obtnin 
"the  parts  or  parcels  of  land,"  within  his  out 
boundaries,  that  should  chance  to  be  found  va- 
cant, after  the  private  claims  had  been  acted  on 
and  confirmed  or  rejected 

Aa  respected  these  private  rights  and  preten- 
sions. Congress  reserved  to  itself  the  power  to 
deal  with  them  by^uch  means  aa  were  deemed 
appropriate;  and  by  the  course  of  action  it  pre 
scribed  Generar  Lafayette  was  compelled  to 
abide.  Thecaseof  ir«rt  v.  CbcAron,  17How., 
lays  down  the  governing  rule  on  the  subject. 

The  courts  of  justice  have  no  power  to  revise 
^hat  Congress,  or  commissioners  actinj^  by  its 
authority,  have  done  in  their  coDflrmaiioas  of 
the  titles  here  assailed.  Against  the  United 
States  these  confirmations  are  conclusive,  and 
they  are  equally  so  against  General  Lafayette ; 
this  being  a  condition  imposed  on  his  loca- 
tion by  the  Act  of  1805  above  quoted,  and  which 
is  affirmed  in  bis  patent.  Titles,  covering  the 
land  sought  to  be  recovered  by  the  petitloaers 
below,  were  confirmed  to  others  before  the  pat- 
ent to  General  Lafayette  was  issued,  which  ap- 
pears by  documents  found  in  the  record.  But, 
if  these  documents  were  wanting,  we  are  of 
opinion  that  the  patent,  and  the  figurative  plan, 
with  the  designations  on  it,  where  the  private 
confirmed  titles,  and  the  vacant  lands  are  laid 
<iown  on  the  plat,  and  noted  as  private  proper- 
ty or  as  vacant,  furnish  evidence  that  nothing 
passed  by  the  grant  but  the  lands  noted  as  being 
vacant. 

11  it,  therefore,  ordered  that  t/ie  judgment  in 
the  Circuit  Court  be  affirmed  in  the  retpeetice 
■eases  cited  in  the  caption. 


THE  UNITED  STATES,  Plaintiffg  in  Error. 

V. 

THE  MINNESOTA  &  NORTHWESTERN 

RAILROAD  COMPANY. 

(See  S.  C,  18  How.,  241-243.) 

Appeal — di»eontinuanee — when  granted. 

The  withdrawal  or  discontinuance  of  an  appeal  la 
not  a  matter  of  course,  but  only  by  leave  of  the 
«ourt. 

The  discontinuance  Is  usually  granted  uulees 
eome  special  reason  be  shown  for  retoinlus  the 


Usually  the  court  will  not  allow  It,  If  the  party  In- 
tend at  some  future  time  to  bring  a  new  appeal. 

But  where  the  Attorney-General  avers  that  there 
are  other  questions  than  those  appearing  on  the 
record  which  he  deems  material  Ui  t>e  considered, 
leave  to  disoootlnue  will  be  granted. 

Argued  Jan.  SI,  18BG.    Decided  Jan.  29,  1856. 

F  ERROR  to  the  Supreme  Cotirt  of  the  Ter- 
ritory of  Minnesota. 
This  suit  was  brought  in  the  District  Court 
of  the  United  States  for  the  First  District  of 
the  Territory  of   Minnesota,  by  the  United 
See  18  How. 


States,  against  theM.  &  N.  W.  R.  R.  Co.,  for 
an  alleged  trespass  upon  lands. 

The  judgment  of  the  court  was  in  favor  of 
the  defendants.  This  judgment.on  appeal, 
was  affirmed  by  the  United  States  Supreme 
Court  for  the  Territory  of  Minnesota. 

Upon  a  writ  of  error  sued  out  by  the  United 
States,  the  cause  was  thereupon  removed  to 
this  court,  where  the  record  was  filed  by  the 
defendants,  and  the  cause  docketed  on  or  about 
Dec.  20,  1854. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

On  motion  by  the  AttvGen.  to  dismiss  the 
writ  of  error,  or  strike  the  entry  thereof  from 
the  doclcet. 

Mr.  C.  Cashing,  Atty.-Gen.,'forthe  plaint- 
iffs in  error. 

The  judgment  below  was  recorded  Dec.  8, 
1854. 

The  writ  of  error  was  allowed  Dec.  9, 1864 ; 
and  it  is  made  returnable  to  this  court  on  the 
fourth  Monday  of  the  same«Dec. :  all  of  which 
constitutes  a  fatal  defect.  The  term  of  this 
court  in  that  year  commenced  Dec.  4.  Its 
regular  return  day  is  the  1st  day  of  the  term. 
A  writ  of  error  must  be  brought  tested  of  the 
term  nest  preceding  that  to  which  it  is  return- 
able. 

Villalobog  v.  Thi  U.  8.,  6 How.,  81,  80,  and 
cases  there  cited. 

The  entry  was  made  by_  the  defendants  in 
error,  prematurely,  in  anticipation  of  the  expi- 
ration of  the  thirty  days,  which  time  the  appiel- 
lant  is  entitled  to,  for  election  whether  himself 
to  make  entry  or  not. 

Hartshorn  v.  Dag.  (18  How.,  28)  ante  p.  272. 

The  suit  was  commenced  in  the  name  of  the 
United  States,  on  defective  pleadings  without 
the  knowledge  of  the  department,  to  which  the 
direction  of  all  such  suits  belongs,  and  con- 
trary to  law  and  standing  instructions;  and 
the  prosecution  of  the  appeal  is  not  desired  by 
the  Home  Department. 

Mr.  R.  JTohnaon,  for  defendant  in  error: 

The  cause  was  regularly  before  this  court 
pursuant  to  the  43d  rule,  and  presents  a  com- 

Flete  record  of  facts  demanding  a  judgment  of 
aw  in  the  matters  therein  arising,  and  which 
are  in  dispute  between  the  parties. 

If  the  plaintiff  wishes  to  discontinue,  be  can- 
not do  so  without  leave  of  the  court,  which  may 
be  refused. 

Booth  V.  Lyeetter,  1  Keen,  255;  Carrington  v. 
UoUey.  1  Dick.,  280. 

When  the  Court  of  Appeals  is  possessed  of  the 
record  by  a  due  return  of  the  writ,  the  plaintiff 
cannot  withdraw  or  discontinue  the  case  with 
out  the  consent  of  the  adverse  party  or  the 
leave  of  the  court.  The  same  doctrine  applies 
to  appeals. 

TeaUm  v.  Lenox.  8  Pet.,  128, 124;  DenetUe  v. 
Stumps,  8  Pet.,  527;  Montalet  v.  Murray,  8  Cr., 
249 ;  Radford  v.  Craig.  5  Cr. ,  289 ;  tT.  8.  e.  PhM- 
lips.  8  Pet.,  776;  Jtft<c^«  v.  ijuwett,  8  Stew.. 
53;  Prettymany.  Waples,  4  Harr.,  Del.,  299; 
Leting  v.  Calvry,  12 Mod.,  661. 

Mr.  JustteeVelmou  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  the  Territory  of  Minnesota. 

An  action  of  trespass  was  brought  by  the 
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United  States  against  the  defendants  before  the 
District  Court  of  the  First  District,  in  the 
County  of  Gtoodhue,  in  said  Tenitoir,  for  an 
alleged  trespass  committed  on  section  8,  in 
township  Ko.  112  north,  of  the  public  lands. 

The  defendants  justified  under  an  Act  of  In- 
corporation by  the  Legislature  of  the  said  Ter- 
ritory, pas-ed  March  4,  1864,  and  by  which 
they  were  empowered  to  construct  a  railroad 
from  a  point  on  the  northwest  shore  of  Lake 
Superior,  and  near  the  mouth  of  the  8t.  Louis 
River,  across  the  said  Territory  of  Minnesota, 
by  the  way  of  St.  Anthony  and  St.  Paul,  over 
the  Mississippi  at  St.  Paul,  and  to  such  point 
on  the  northern  boundary  line  of  the  State  of 
Iowa  as  the  Board  of  Directors  might  designate, 
which  point  should  be  selected  with  reference 
to  the  best  route  to  the  City  of  Dubuque,  pro- 
vided the  location  of  the  road  should  conform 
in  all  respects  to  such  route  as  might  be  desig- 
nated in  any  Act  of  Congress  granting  lands 
for  the  construction  of  a  railroad  through  the 
Territory.  • 

The  Act  of  Incorporation  also  provided  that 
any  lands  granted  to  the  Territory  in  aid  of 
the  construction  of  this  road,  should  be  deemed 
vested  in  fee  simple  in  the  Company;  and  fur- 
ther, it  is  alleged  that  by  an  Act  of  Congress, 
passed  Jime  29. 1854.  for  the  purpose  of  aiding 
in  the  construction  of  the  road,  every  alternate 
section  of  land  designated  by  odd  numbers, 
for  six  sections  in  width  on  each  side  of  the 
road  along  the  linfi,  was  granted  to  the  Territory 
upon  the  terms  and  conditions  specified  in  the 
snid  Act;  and  also  that  the  said  defendants 
r^iused  a  survey  and  location  of  the  road  as 
contemplated  by  the  Act  of  Incorporation,  and 
tliat  the  said  road  includes  the  land  upon  which 
the  trespass  complained  of  was  committed,  and 
which  is  a  portion  of  one  of  the  sections  grant- 
ed to  the  Territory  of  Minnesota,  by  the  Act  of 
Congress  aforesaid. 

The  plaintiff  to  this  defense  set  up,  by  way  of 
replication,  that  before  the  trespasses  com- 
plained of  were  committed,  namely :  on  the  4th 
of  August,  1855,  an  Act  was  passed  by  Congress 
repealing  the  Act  previously  passed  on  the  29th 
of  June,  granting  land  in  aid  of  the  construc- 
tion of  saia  road. 

To  this  replication  the  defendants  demurred, 
and  (he  plaintiff  joined  in  the  demurrer. 

The  District  Court  gave  judgment  for  the  de- 
fendants on  the  demurrer. 

An  appeal  was  taken  from  this  judgment  to 
the  Supreme  Court  of  the  Territory,  where, 
after  argument,  the  judgment  was  affirmed. 
From  this  judgment  the  plaintiff  has  appealed 
to  this  court  by  a  writ  of  error. 

The  writ  of  error  was  made  returnable  to 
this  court  on  the  fourth  Monday  of  December, 
18.54,  and  the  record  was  brought  up  by  the 
df^fendants  in  error,  and  filed  and  docketed  on 
the  2l8t  of  the  same  month. 

The  Attorney-General  now  moves,  on  behalf 
of  the  United  Slates,  to  withdraw  his  writ  of 
error,  and  discontinue  the  appeal  to  this  court, 
which  motion  is  resisted  by  the  counsel  for  the 
defendants. 

After  an  appeal  brought  to  the  appellate 
court,  the  withdrawal  or  discontinuance  of  the 
time  is  not  a  matter  of  course,  but,  if  the 
plaintiff  finds  it  expedient  to  discontinue,  he 
must  first  obtain  leave  of  the  court.  2  Daniel's 
8(8 


Pr.,  1644;  11  Pet..  65.  The  discontinuance  is 
usually  granted  on  the  application,  unless  some 
special  reason  be  shown  by  the  defendant  for 
retaining  the  case  with  a  view  to  a  determina- 
tion on  the  merits.  Usually  the  courts  will 
not  allow,  it,  if  the  party  intend  at  some  future 
time  to  bring  a  new  appeal,  as  the  allowance- 
under  such  circuMstances  would  be  unjust 
to  the  defendant.  There  is  no  such  ground  of 
objection  here,  as  the  Attorney-General  dis- 
claims trying  the  questions  involved  upon  the 
present  pleadings.  These  pleadings,  with  the 
exception  of  some  questions  arising  upon  the 
powers  conferred  upon  the  defendants  under 
their  Act  of  Incorporation,  confine  the  issue  to- 
the  effect  and  operation  of  the  Act  of  Congress 
granting  the  lands  in  aid  of  the  construction  of 
the  road,  and  of  the  subsequent  repealing  Act. 
And  these,  doubtless,  comprise  all  the  questiona 
which  the  counsel  in  the  court  below.  repr«j- 
senting  the  United  States,  supposed  could  be 
material.  They  are  represented  very  fully  and 
lawyerlike  upon  the  record,  and  are  involved 
in  the  judgment  rendered  in  the  court  below. 

The  Attorney- General,  however,  avers  that 
there  are  other  questions  than  those  appearing- 
on  the  record,  which  he  deems  material  to  be 
brought  to  the  consideration  of  the  court  in  de- 
ciding upon  the  force  and  effect  of  these  Acta 
of  Congress  referred  to,  and  without  which  he 
is  unwilling  to  submit  the  case  to  the  final  de- 
termination of  this  court;  and  asks,  therefore, 
for  a  withdrawal  of  the  appeal.  Without  ex- 
pressing any  opinion  whether  there  may  or 
may  not  be  questions  presented,  other  than 
those  appearing  upon  this  record,  bearing  upon 
the  general  matters  involved  in  the  litigation, 
the  court  are  of  the  opinion  that  the  grounds 
stated  by  the  Attorney -General,  and  his  opinion 
expressed  as  the  legal  representative  of  the 
government,  are  sufficient  to  justify  us  in 
granting  leave  for  the  discontinuance. 

Some  technical  grounds  have  been  presented, 
depending  upon  the  rules  and  practice  of  the 
court  for  the  dismissal  of  the  case  from  the 
docket,  and  of  the  writ  of  error,  which  we 
have  not  deemed  it  important  to  notice,  as  we 
think  the  motion  should  be  granted  upon  the 
general  ground  stated. 

Motion  to  mlhdrau)  and  dineontinne  the  ap- 
peal by  writ  of  error,  in  this  ease  granted. 


SAMUEL  L.  CALCOTE,  Plff.  in  Er., 

». 

FREDERICK  STANTON  and  HENRY  8. 

BUCKNER. 

(See  8.  C,  18  How.,  2«-J«.> 

Jurisdiction,  under  Sd  clause  of  USth  section  of 
Judiciary  Act. 

To  give  tbts  court  jurlsdtctlon,under  theSd  clause 
of  tlie  2Sth  nection  uf  the  Judiciary  Act,  the  suit 
must  have  drawn  In  ouertlon  the  coiislructlnn  of 
a  BtatuK-,  &c.,  of  the  United  States, and  the  Judg'- 
mont  of  the  state  court  must  have  liecn  adverse  to 
the  claim  set  up  under  it. 

This  court  have  not  Jurindlctlon  of  action,  where 
the  construction  of  no  statuf^  under  which  the 
plHinMtr claimed  title  or  exemption  is  called  for; 
where  the  only  privllegre  or  exemption  which  could 
have  been  drawn  in  qnestinn  under  the  Act  were 
those  of  the  defendants,  and  the  decision  was  In 
their  favor. 
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Argued  Jan.  tt,  1866.     Decided  Jan.  t9,  1866. 

IX  ERROR  to  the  High  Court  of  Errois  and 
Appeals  of  the  State  of  Mississippi. 
Motion  to  dismiss  for  want  of  jurisdiction. 
Mr.  9.  P.  Benjamin,  for  the  defendants  in 
«rror: 

If  jurisdiction  in  the  present  case  exists  at  all, 
it  must  be  under  the  third  clause  of  the  2Sth 
sec.  of  the  Judiciary  Act.  The  only  sections 
of  the  Bankrupt  Act  subject  to  construction  by 
«  state  court,  are  the  4th  and  6th.  The  4tb 
section  provides  for  a  discharge  of  the  banlcrupt 
in  certain  cases,  and  declares  that  a  certificate 
of  discharge  shall  confer  on  him  "  a  full  and 
complete  discharge  of  all  debts,  contracts,  and 
other  engagements,  &c." 

The  decision  of  the  State  Court  has  been 
rendered  in  favor  of  this  "right,  title,  privilege 
and  exemption,"  and  not  against  it,  and  the 
jurisdiction  cannot  therefore  attach  on  this 
l^und. 

Strader  v.  Baldwin,  9  How.,  261;  Linton  v. 
Stanton.  12  How.,  423. 

The  6th  section  provides  that  "  no  creditor 
Cuming  in  and  proving  his  debt,  shall  be  al- 
lowed to  maintain  any  suit  at  law,  or  in  equity 
therefor,  but  be  deemed  thereby  to  have  waived 
all  right  of  action  and  suit  against  such  bank 
rupt.  The  judgment  of  the  State  Court  was  in 
favor  of  this  right,  title,  exemption,  &c.,  and 
not  against  it;  therefore  the  jurisdiction  cannot 
attach. 

OrmceU  v.  BandeU,  10  Pet.,  868:  MeKinney 
V.  CarroU.  12  Pet.,  67;  OiU  v.  OUter,  11  How., 
529;  WaUamt  v.  OUter,  12  How.,  111. 

Megsrs.  L.  Madison  Day  and  Reverdy 
Johnson,  for  the  plaintiff  in  error: 

The  State  Court  denied  us  the  right  which  we 
claimed  under  the  Bankrupt  Act,  to  impeach 
the  discharges  of  defendants  for  the  many  frauds 
charged  in  the  bill,  and  admitted  by  a  naked 
demurrer  of  the  defendants. 

CWy  ofMobiU  v.  Edam,  16  Pet.,  249;  Nuleon 
V.  LagovB^  7  How.,  775:  12  How.,  98;  Glemenit 
V.  Berry.  U  How.,  408;  Bnein  v.  Lowry,  7 
How.,  179;  n  How..  167;  Umith  v.  Maryland, 
«  Crancb,  286;  Martin  v.  Hunter,  1  Wheat.. 
804;  Oiringa  v.  Norwood,  5  Cranch,  844. 

This  right  was  properly  claimed  and  set  forth 
in  the  bill. 

Aleott  V.  Atery,  1  Barb.  Ch.,  847;  8  Sm.  & 
M.,  519;  11  8m.  &  M.,  464;  1  Story,  Eq.  PI., 
sees..  681,  677,  678. 

Mr.  Juttiee  Grier  delivered  the  opinion  of 
the  court: 

This  case  comes  befori  us  on  a  motion  to  dis- 
miss for  want  of  jurisdiction.  It  is  a  writ  of 
error  to  the  High  Court  of  Errors  and  Appeals 
of  the  State  of  Mississippi. 

The  plaintiff  in  error,  who  was  complainant 
in  a  bill  in  equity  before  the  Chaneeltor  of  that 
State,  claims  jurisdiction  for  this  court  to  re- 
view the  judgment  of  the  CJourt  of  Appeals, 
under  the 25th  section  of  the  -ludiciary  Act,  be- 
cause the  title  to  his  demand  comes  through  a 
bankrupt  .assignee,^  and  therefore  from  an  au- 
thority exercised  under  an  Act  of  Congress, 
and  because  the  ludgment  of  the  State  Court 
was  against  his  claim.  He  contends  that  bis 
case  is  within  the  third  clause  of  this  section, 
which  authorizes  this  court  to  review  the  de- 
cision of  a  state  court  "where  is  drawn  in  ques- 
tion the  construction  of  any  clause  of  the  Con- 
See  18  How. 


stitution,  or  of  a  treaty  or  statute,  or  commis- 
sion held  under  the  United  Slates,  and  the  de- 
cision is  against  the  title,  right,  privilege  or  ex- 
emption specially  set  up  or  claimed,  &c." 

It  IS  not  enough  to  give  jurisdiction  to  this 
court,  under  this  clause,  that  the  decision  of  the 
State  Court  was  against  a  party  claiming  title 
under  some  statute  of.  or  commission  held  un- 
der, the  United  States.  The  origin  of  the  title 
may  be  but  an  accident  of  the  controversy,  and 
not  the  subject  or  substance  of  it.  The  suit 
must  have  drawn  in  question  the  construction 
of  such  statute  or  commission,  and  the  judg- 
ment of  the  State  Court  must  have  been  adverse 
to  the  claim  set  up  under  them.  "The  record 
also  must  show,  if  not  ipgimmis  verbi*.  at  least, 
by  clear  and  necessary  intendment,  that  such 
question  of  'construction'  was  raised,  and  must 
have  been  decided  in  order  to  induce  the  judg- 
ment. _  It  is  not  enough  to  show  that  the  ques- 
tion might  have  arisen,  and  been  applicable  to 
the  case,  unless  it  is  further  shown  on  the  rec- 
ord that  it  did  arise,  and  was  applied  by  the 
State  Court  to  the  case."  The  cases  which  es- 
tablish these  principles  are  too  numerous  for 
quotation. 

The  record  before  us  presents  do  evidence 
that  such  a  question  did  arise,  or  could  have 
been  decided. 

The  bill  shows,  that  twelve  years  after  the 
defendants  were  discharged  under  the  Bankrupt 
Act,  the  complainant  got  an  assignment  of  cer- 
tain claims  against  them  from  creditors  who 
had  received  their  dividends  of  the  bankrupt's 
assets,  without  questioning  the  legality  of  their 
dii^charge;  that  being  thus  possessed,  be  set 
about  "to  ferret  out  the  frauds,  devices,  coni- 
binalions,  priorities,  preferences,  &c.,  &c., 
practiced,  done,  and  given  by  the  defendants:" 
and  that  he  ha<l  discovered  numerous  instances 
of  preferences  given  by  the  defendants  to  in- 
dorsers  and  other  favored  creditors  previous  to 
their  bankruptcy,  in  consequence  of  which  it 
was  alleged  that  their  certificate  of  discharge 
was  voidf.  The  balances  claimed  under  these 
assignmenu,  with  interest,  would  amount  to 
near  a  million  of  dollars.  The  averment  of  the 
bill,  that  the  assignments  to  the  complainant 
were  for  "  value  received,"  would  be  satisfied 
by  the  consideration  of  a  dollar  or  less.  The 
respondents  demurred  to  the  bill  and  set  forth 
numerous  causes  of  demurrer;  the  chief  of 
which  were  a  want  of  equity  in  the  bill,  and 
the  bar  of  the  Statute  of  Limitations,  or  the 
staleness  of  the  demand.  But  in  no  one  of  them 
is  any  objection  interposed  which  called  for  a 
construction  of  the  Bankrupt  Act,  where  the 
complainant  claimed  any  title  or  exemption  un- 
der it.  The  only  "  privilege  or  exemption  " 
which  could  have  been  ' '  drawn  in  question  " 
under  the  Act,  were  those  of  the  defendant,  the 
validity  of  whose  discharge  under  it,  was  im- 
pugned .  But  as  the  decision  was  in  their  favor, 
the  case  is  not  brough,t  within  our  jurisdiction. 

See  Strader  v.  Baldutin,  9  How.,  261. 

The  whole  argument  for  plaintiff  in  error 
was  expended  in  endeavoring  to  prove  that  the 
bill  ought  not  to  have  been  dismissed  for  want 
of  equity  or  staleness;  and,  assuming  this  to  be 
so,  it  was  contended  that  the  court  could  not 
have  done  so  for  these  reasops,  and  consequent- 
ly their  decision  might  have  been  the  result  of 
some  misconstruction  of  the  Bankrupt  Law  as 
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to  tbe  rights  claimed  by  tlie  complainant  under 
it.  But,  as  we  liave  already  sliowc,  if  tlie 
plaintiffs  could  successfully  establlsli  botli  their 
premises  and  conclusion,  it  would  not  avail  to 
give  us  jurisdiction.  And  we  may  add,  more- 
over, that  we  see  no  reason,  from  anything  that 
appears  on  this  record,  why  the  State  Court 
might  hot  have  dismissed  the  bill  as  devoid  of 
equity,  and  as  exhibiting  a  claim  which,  if  not 
champertous,  is  on  its  face  a  litigious  specula- 
ti(m  in  stale,  abandoned,  and,  as  to  much  tbe 
larger  portion,  wholly  unfounded  demands. 

The  writ  of  error  ia,  tlierefore,  dumitted  for 
wan  tofjuritdietion. 


THE  WIDOW  AND  HEIRS  OF  BENJAMIN 
POYDRA8  Dk  La  LANDE,  PFfft  in  Er., 

V. 

THC  TREASURER  OF  THE  STATE  OF 
LOUISIANA. 

(See  8.  C,  18  How.,  lie-198.) 

JurmUaUm  over  ttatt  eourt— ground  muH 
appear  on  record,  and  mxut  hate  been  patsed 
upon  by  court  btiow. 

This  court  can  exorcise  no  appellate  power  over 
state  court  except  In  a  few  specified  cases ;  and 
tbe  crround  of  jurisdiction    must  be  stated  with 

Krecuion,  tbe  point  muit  have  been  parsed  upon 
y  the  court  below,  and  the  rullnir  to  brln^  tbe 
case  under  the  26tb  section  of  the  Judiciary  Act 
must  appear  on  the  reocrd  to  have  been  aipUnst 
the  right  claimed. 

Any  rvuson  assigned  for  a  rehearinc  or  new  trial 
Is  not  sufficient  as  a  ground  of  jurisdiction. 

Argued  Jan.  S3,  1866.     Decided  Jan:  31,  1856. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Louisiana. 

This  suit  was  brought  in  the  Second  District 
Court  of  New  Orleans,  by  the  Treasurer  of  the 
SiHte  of  Louisiana,  claiming  on  behalf  of  the 
State  a  tax  of  ten  per  cent,  on  the  amount  of 
the  succession  of  Benjamin  Poydras  de  ia 
Lunde,  inherited  by  persons  alleged  to  be  citi- 
zens of  France  residing  in  France. 

Tbe  answer  of  the  defendants  denied  their 
liHlnlily,  allegiug  that  there  were  "  citizens  of 
the  State  of  Louisiana,  legally  domiciliated  in 
suid  State  of  Louisiana." 

The  court    gave  judgment  for  the  State, 

which  judgment  or  appeal   was  atbrmed  by 

t    the  Supreme  Court  of  the  State  of  Louisiana. 

The  defendants  brought  the  case  here  on  a 
writ  of  error. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.  Louia  Janin.  for  the  plaintiffs  in  error: 

The  validity  of  the  Statute  of  Louisiana  was 
called  in  question  in  our  petition  for  a  rehear- 
ing. The  refusal  of  the  rchearmg  was  equiv- 
alent to  an  adverse  decision. 

WiUiam*  v.  NorrU,  12  Wheat.,  117;  OroweU 
V.  Randell,  10  Pet.,  368. 

The  constitutional  question  was  raised  by  us 
as  soon  as  its  applicability  was  shown  by  the 
decisions  of  the  Supreme  Court  of  Louisiana. 

Tbe  law  in  question  was  a  regulation  of 
commerce  which  is  reserved  to  Congress. 

Constitution,  art.  1,  sec.  8,  8;  Gibbotu  t. 
Ogden,  9  Wheat.,  100;  7  How.,  412. 

The  Act  was  also  contrary  to  the  constitu- 
tional provision,  that  citizens  of  each  State 
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should  be  entitled  to  all  privileges  and  immu- 
nities of  "  citizens  in  the  several  States." 

CorJUld  V.  Cory<Ul,  4  Wash.  C.  C,  880;  Story. 
Const.,  sec.  1800. 

Mr.  jr.  P.  Benjamin,  for  the  plaintiff  ii> 
error: 

This  court  is  without  jurisdiction.  The 
averment  in  the  petition  for  a  rehearing,  does 
not  question  the  validity  of  the  Statute.  It 
was  an  argument  to  show  that  the  court  had 
misconstrued  the  Statute. 

Bank  of  Cincinnati  v.  Buckingham,  5  How., 
817. 

Tbe  application  for  a  rehearing  cannot 
raise  any  new  question.  The  Supreme  Court  of 
Louisiana  has  repeatedly  so  decided. 
'  8orbe  V.  Me/rchanii'  Int.  Co.,  6  La.,  198; 
CaldweU  v.  Wentern  Int.  Co.,  19  La.,  48; 
Righior  v.  Phelpi,  1  Rob.,  380;  Garland  v. 
Holmtt.  1  La.  Ann.,  406. 

Under  the  decisions  of  this  court,  the  validi- 
ty of  the  Statute  does  not  appear  upon  the  rec- 
ord to  have  been  brought  in  question. 

Armttrong  v.  Dreaturer,  etc.,  16  Pet.,  881; 
Grand  OtUf  Co.  v.   MarthaU  12  How.,  166; 
Lawler  v.  Walker,  14  How.,  153:  Bobertton  v. 
Coulter,  16  How.,  106. 

The  plaintiffs  in  error  were  not  citizens  of 
the  United  States. 

Mager  v.  Grima,  S  How.,  491 ;  Detboit'  case, 
2  Mart.,  189,  is  not  law;  2  U.  S.  Stat,  at  L., 
153;  8taU  v.  Primrose,  8  Ala.,  546. 

Even  if  Poydras  were  a  citizen,  his  wife 
never  became  so. 

8/iankt  v.  Dupont,  8  Pet,  242;  SuUiff  v. 
Forgey,  1  Cow.,  95. 

The  Statute  in  question  is  not  contrary  to- 
the  2d  section  of  the  4th  art.  of  the  Constitu- 
tion. 

Story.Const., sec.  1806;  The  Federalist, No. 42. 
No.80;  Journal  of  Convention,222,802;  CiyrjiOeC 
v.  Coryell,  4  Wash.  C.  C,  880:  AlAott  v.  B,jUkji. 
6  Picic..  92;  Campbell  v.  Mmrit,  3  Har.  & 
McH.,  554;  Ward  ^.  Jforrti,  4  Har.  &  McH.. 
841;  Auttin  v.  State,  10  Mo.,  591;  Comnumr- 
weaUh  v.  Milton,  12  B.  Mon.,  212;  Wiley  t. 
Parmer,  14  Ala.,  687. 

Mr.  Juttiee  McLoan  delivered  the  opinion 
of  the  court : 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  Louisiana. 

The  Treasurer  of  the  State  of  Louisiana  in- 
stituted a  suit  in  the  Second  District  of  New 
Orleans,  claiming,  in  behalf  of  the  State,  a  tax 
of  ten  per  cent,  on  th£  amount  of  the  succes- 
sion of  Benjamin  Poyaras  de  la  Lande,  inherit- 
ed by  persons  alleg^  to  be  citizens  and  resi- 
dents of  France. 

This  tax  was  claimed  by  virtue  of  two  Acts 
of  the  Legislature  of  Louisiana,  one  passed  on 
tbe  26th  of  March,  1842,  which  provided 
"  that  each  and  every  person,  not  being  domi- 
ciliated in  this  State,  and  not  beine  a  citizen 
of  anv  state  or  territory  of  the  Union,  who 
shall  be  entitled — whether  as  heir,  legsUee  or 
donee — to  the  whole  or  any  part  of  the  succes- 
sion deceased,  whether  such  person  sliall  have 
died  in  this  State  or  elsewhere,  shall  pay  a  tax 
of  ten  per  cent,  on  all  sums,  or  on  the  value  of 
all  property  -Ahich  he  may  actually  receive,  or 
30  much  thereof  as  is  situated  in  this  State. " 

The  76th  section  of  the  Act  of  March  21, 
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1850,  provide*,  that  "every  executor,  curator, 
tutor  or  admiaistrator,  having  the  charge  or 
admioistration  of  succession  property  belonging 
ifi  whole  or  in  part  to  a  person  residing  out  oi 
this  State,  and  not  being  a  citizen  of  any /other 
state  or  territory  of  the  United  States,  shall  be 
bound  to  retain  in  his  hands  the  amount  of  the 
tax  imposed  by  law,  and  to  pay  over  the  same 
to  the  State  Treasurer." 

Benjamin  Poydras,  an  old  and  wealthy 
naturalized  citizen  of  Louisiana,  having  died 
in  1851,  in  France,  leaving  a  widow  and  three 
minor  children  in  that  country,  the  Treasurer 
of  the  State  of  Louisiana,  filed,  on  the  27th  of 
February,  l'>62,  a  petition  in  the  Second  Dis- 
trict Court  of  New  Orleans  against  the  widow, 
as  tutrix  of  her  minor  children,  claiming  ten 
per  cent,  on  the  amount  of  the  property  left 
by  the  deceased  in  Louisiana.  The  grounds  for 
this  claim,  as  alleged  in  the  petition,  are 
"that  the  said  tutrix,  as  well  aa  her  said  minor 
children,  are  all  citizens  of  France,  and  reside 
in  that  country.'' 

The  answer  of  the  defendants  denied  their 
liability  for  the  payment  of  the  tax,  alleging 
that  they  were  citizens  of  the  State  of  Loui- 
iana,  legally  domiciliated  therein.  The  lower 
court  gave  judgment  for  the  State;  which 
judgment,  on  appeal,  was  affirmed  by  the 
Supreme  Court  of  the  State. 

This  being  a  writ  of  error,  under  the  25th 
section  of  the  Judiciary  Act  of  1789,  the  de- 
fendant in  error  insists  that  there  is  no  juris- 
diction. That  section  provides,  that  on  "a 
final  judgment  or  decree  in  any  suit  in  the 
highest  court  of  law  or  equity  in  which  a  de- 
cision in  the  suit  could  be  had.  where  is  drown 
in  question  the  validity  of  a  treaty  or  statute 
of,  or  an  authority  exercised  under,  any  state, 
on  the  ground  of  their  being  repugnant  to  the 
Constitution  or  laws  of  the  LFnited  States,  and 
the  decision  is  in  favor  of  such,  their  validity 
may  be  re-examined,  and  reversed  or  affirmed 
in  the  Supreme  Court  of  the  United  States, 
upon  a  writ  of  error." 

In  the  petition,  the  respondents  are  alleged 
to  be  citizens  and  residents  of  France.  In 
their  answer,  they  allege  that  the  deceased,  in 
the  year  1804,  settled  in  Louisiana,  and  became 
a  citizen  of  the  United  States,  and  maintained 
his  residence  and  citizenship  in  Louisiana;  that 
his  last  visit  to  France  was  intended  to  be 
temporary,  but  he  was  involved  in  lawsuits  in 
that  country' for  years,  though  he  intended  to 
return  to  Louisiana,  and  would  have  done  so, 
had  be  not  died.  During  his  absence  he  ac- 
quired a  large  amount  of  property  in  Louisiana, 
and  be  continued  to  express  his  determination 
to  return  to  that  country  during  liis  life.  And 
they  alleged  that  they  were  citizens  of  the 
State  of  LouisiAna. 

In  the  final  judgment  in  the  lower  court,  the 
judge  says: 

"  The  deceased  was  a  French  subject,  who 
was  born  and  died  in  France;  and  his  heirs, 
nuw  residents  and  natives  of  France,  who 
have  never  been  in  this  State,  claim  his  estate. 
It  appears  to  me  that  ihey  came  witbia  the 
purview  of  the  Act  of  1842.  '  A  judgment  for 
§45,208.80  and  costs  of  suit  was  entered 
against  the  defendants.  An  appeal  was  taken 
to  the  Supreme  Court  of  the  State,  where  the 
judgment  of  the  inferior  court  was  affirmed. 

See  18  How. 


It  does  not  appear  from  the  pleadings,  and 
procedure  in  the  inferior  or  in  the  Supreme- 
Court,  that  the  question  was  made  whether  tbe- 
Acts  of  1H42  and  1850  were  in  conflict  with 
any  provision  of  the  Constitution  of  the 
United  Staler. 

The  Supreme  Court  held  that  the  tax  in 
question  "  attaches  not  only  to  property  fall- 
ing to  alien  heirs,  who  are  non-residents,  but 
also  to  the  property  falling  to  citizens  of  our 
own  State  residing  abroad."  And  they  say  the- 
object  of  the  law  is  to  discourage  absenteeism. 
The  court  held  that  neither  the  Act  of  18*J 
nor  that  of  1850  is  repugnant  to  the  187th  arti- 
cle of  the  Constitution'  of  the  State,  of  1845. 

Up  to  the  final  judgment  in  this  case,  in  the 
Supreme  Court  of  Louisiana,  no  question  was 
raised  by  the  counsel  nor  decided  by  the  court, 
involving  the  constitutionality  of  either  of  the- 
Acts  before  us,  under  the  Constitution  of  the 
United  States.  Indeed,  this  is  not  asserted  by 
the  counsel;  but  it  is  contented  that  such  a 
question  was  raised  and  decided  on  the  peti- 
tion for  a  rehearing.  If  this  were  admitted, 
does  it  bring  the  case  within  the  25th  section? 
It  must  appear  from  the  record  that  one  or 
l)oth  the  Acts  referred  to  are  not  only  repug- 
nant to  some  povision  of  ihe  Constitution  of 
the  United  States,  but  that  the  point  was  pre- 
sented to  the  court,  and  it  decided  in  favor  of 
the  unconstitutional  Act  or  Acts. 

The  points  which  the  defendants  requested 
the  court  to  review  were — 

1.  That  a  citizen  of  Louisiana,  whether  na- 
tive or  naturalized,  who  absents  himself,  even 
for  temporary  purposes,  from  the  State  for 
more  than  two  years,  thereby  loses  his  domi- 
cil  and  residence,  and  is  bound  to  pay  to  the 
State  ten  per  cent,  on  any  inheritence,  legacy 
or  donation  to  which  he  may  be  entitled  as 
intestate  or  under  a  will,  if  the  estate  of  which 
he  is  heir  and  lej^tee  is  opened  in  the  State 
after  his  aforesaid  absence  of  more  than  two 
years;  but  that  he  would  not  be  liable  to  this 
tax,  if  during  his  absence  he  had  become  a 
citizen  of  another  State  or  Territory  in  the 
Union. 

2.  That  the  Act  of  March  26,  1842,  which 
establishes  the  tax  of  ten  per  cent,  upon  for- 
eign non-resident  heirs,  is  not  contrary  to  the 
12th  article  of  the  Constitution  of  1845. 

3.  That  Benjamin  Pojjdras,  by  his  prolonged 
residence  in  France,  during  the  latter  part  of 
his  life,  had  lost  his  domicil  in  Louisiana. 

In  neither  of  the  above  grounds  is  there  an 
intimation  of  any  conflict  with  the  federal 
Constitution  in  the  decision.  Whether  there 
was  a  repu^nacy  between  the  Tax' Acts  and  the 
State  Constitution,  is  a  matter  which  belongs 
exclusively  to  the  State  Court. 

The  court  refused  the  rehearing,  on  what 
ground  does  not  appear. 

This  court  can  exercise  no  appellate  power 
over  the  Supreme  Court  of  a  stale,  except  in  a 
few  specified  cases;  and  the  ground  of  jurisdic- 
tion must  be  stated  with  precision,  and  the 
ruling  of  the  court  to  bring  the  case  under  the 
<idth  section  must  appear,  on  the  record,  to 
have  been  against  the  right  claimed.  Any 
reason  assigned  for  a  rehearing  or  a  new  trial 
is  not  sufficient. 

The  eate  it  dumused  far  leant  of  jurudietion, 
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JAMES  A.  ABBOTT  akd  HANNAH  K.. 
HIS  Wife,  DemandanU  and  Plainiifi  *n 
Error, 

THE  ESSEX  COMPANY,  Tenanto. 

(See  8.  C,  18  How.,  SOS-Jn.) 

WM—eonttrueUon  of  detUe — meaning  of"  heirt 
of  his  own." 

A  devise  to  two  sons,  of  land  and  personal  prop- 
-erty,  to  be  equally  divided  between  them,  the  tes- 
tator's debts  and  funeral  charges  and  legade*  to  be 
paid  thereout,  there  being  no  words  of  Inherit- 
ance, conveys  an  estate  In  fee  simple  to  each  son  in 
their  respective  shares  of  .the  lands. 

In  the  clause,  that  if  either  of  said  sons  should 
die  without  lawful  heirs  of  their  own,  the  share  of 
him  who  should  Orst  decease  should  accrue  to  the 
other  survivor  and  his  heirs,  the  testator  meant 
"  by  lawful  heirs  of  their  own,"  lineal  descendants 
or    issue,"  living  at  bis  decease. 

The  testator  thereby  intended  to  give  over  the 
share  of  each  son  to  the  other  on  the  contlntrency 
Of  his  death,  without  Issue  living  at  the  time  of  bis 
decease.) 
Argued  Jan.  t6, 1856.        Decided  Feb.  7,  1866. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts. 

This  was  a  writ  of  enlrv  brought  by  the 
plaiotlffs,  in  right  of  the  wife,  to  recover  a  cer- 
tain tract  of  land.  The  defendants  pleaded 
nvl  diueuin.  The  plaintiffs  claim  under  the 
will  of  one  John  Kittredge.  The  portion  of 
the  will  in  controversy  is  stated  in  the  opinion 
of  the  court. 

John  ICittredge,  one  of  the  devisees,  died  in 
1826,  without  issue.  Jacob,  the  other  devisee, 
died  in  1807,  having,  left  issue.     The  female 

Sliuntiff  is  a  granddaughter  of  Jacob,  the  said 
evisee,  and  claims  the  demanded  premises  un- 
der the  said  will,  as  the  heir  in  tail  of  her 
grandfather.  At  the  trial  it  was  admitted  that 
the  other  issue  of  the  said  Jacob,  the  devisee, 
bad  released  and  conveyed  to  the  demandants 
all  their  interest  and  title  in  the  demanded 
premises.  The  title  of  the  demandants  depends 
upon  the  question  whether  estates  tail  were 
devised  by  the  said  will  to  the  two  sons,  John 
and  Jacob. 

The  court  below  instructed  the  jury  that  the 
two  sons  (the  devisees)  took  a  fee  simple  con- 
ditional, with  executory  devise  over. 

Metsrt.  James  A.  Abbott,  Feaaenden, 
Bartlett  and  Cboate.  for  the  plaintiffs  in 
error: 

The  rule  by  which  this  court  is  to  be  gov- 
erned, in  the  interpretation  of  this  will,  is  the 
rule  of  law  which  has  been  established  by  the 
highest  judicial  tribunal  of  the  state  or  district 
in  whicn  th(^land  lies,  or  the  suit  originated. 

Hinde  v.  Vattier,  8  Pet.,  U.  8.,«97;  Jackson 
V.  C/tete,  12  Wheal..  153;  Bank  of  the  U.  8.  v. 
Dania,  12  Pet.,  83;  Webiter  v.  Cooperr,  14  How., 
488. 

The  testator,  by  the  first  clause  of  the  will, 
gave  to  John  and  Jacob  an  estate  for  life  only; 
and  idthough  he  directed  the  executor,  John, 
to  see  that  the  debts  and  legacies  were  paid 
out  of  that  part  of  the  estate  given  to  John 
and  Jacob,  this  was  a  charge  upon  the  estate 
or  fund,  given  to  John  and  Jacob,  and  not 
upon  the  sole  executor  personally ;  and  therefore 
the  charge  does  not  enlarge  the  estate  for  life 
to  an  estate  in  fee  simple. 

Jarman  on  Wills,  120,  and  note;  Denn  v. 
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Blater,  5  D.  &  E.,  885;  Doe  v.  Ouxfu,  1  Bam.  & 
Adol.,  818;  Denn  v.  MeUor.S  D.  &  E.,  668; 
Clark  V.  Clark,  1  Crompt.  &  Hees.  89:  LOh- 
goto  T.  Katenagh,  9  Mass. ,  161 ;  Cook  v.  Batmen 
11  Mass..  928;  Wait  v.Belding.  24  Pick.,  129; 
Parker  v.  Parker,  5  Met.,  184;  Gardner  v. 
Oardner.S  Mason,  209;  Leghv.  Warrington,  1 
Bro.  P.  C.  511 ;  WilUame  v.  ChU^.  8  Ves.,  Jr. . 
652;  Miles  v.  Leigh,  1  Atk.,  678. 

Having  given  each  of  his  two  sons  aa  estate 
for  life,  the  nest  item  in  the  will  (viz. :  the  pro- 
viso "  that  if  either  of  said  sons,  John  or  Jh- 
cob,  should  happen  to  die  without  any  lawful 
heirs  of  their  own  ")  enlarges  the  estate  for 
life  to  an  estate  tail  in  each  of  the  two  sons : 
and  by  the  use  of  such  langua^,  the  testator 
intended  an  indefinite  failure  of  issue. 

Purefoy  v.  Rogers,  8  Saund.,880;  8onday'» 
case,  9  Co.,  127;  King  v.  RumbaU,  Cro.  Jac., 
448;  Chadoek  v.  Cowley,  Cro.  Jac.,  695;  Holme* 
V.  Meynel.  T.  Baym.,  452;  ForA  v.  Chapman, 
1  P  Wms.,  663;  Briee  v.  Smith,  Willes,  1; 
Hopey.  Taylor,  1  Burr.,  ilS8;Doe\.  Fonnereau, 
Doug..  604;  Denn  v.  Slater,  6  T.  R.,  385:  Doe 
V.  mters,  7  T.  R..  276:  Doe  v.  Ellis,  9  East. 
382;  Goodridge  v.  Ooodridge,  7  Mod,.  468:  Ten- 
ny  V.  Preston,  12  East,  263;  Kirkpatrick  v. 
Kirkpatrick.  13  Ves.,  Jr.,  476;  Barlow r.  Salter, 
17  Ves.,  479;  RomiUy  v.  James,  6  Taunt..  268; 
Atkinson  v.  Hutchinson.  8  P.  Wms.,  258;  Shtf- 
field  V.  Orrery,  3  Atk.,  282 ;  Lampley  v.  &over, 

3  Atk.,  890;  Sheppard  v.  Lessingham,  Amb. , 
122;  Gontow  v.  Adolphus,  3  Bro.  P.  C,  306; 
Oeering  v.  ShenUm,  Cowp,,  410;  Peake  v.  Peg- 
den.  2  T.  R,  720;  Cadogan  ▼.  Eieari,  7  Ad. 
&  E.,0:}0;  WaUer  v.  Drew,  Com.,  872;  Dan- 
sey  V.  Orifflths,  4  M.  &  S.,  01;  WoUen  v.  An- 
dreas. 2  Bing. .  120 ;  Orooke  v.  Devandes.  9  Vee. . 
197;  EUton  v.  Bason,  19  Yes.,  77;  Toddy.  Du«a- 
bury,  8  M.  &  W.,  614;  Sampson  v.  Sampson, 

4  H.  C,  883;  a  Feame.  Ex.  Dev.,  6  Ad..  20O; 
Bantfordy.  Lord,  14  Cora.  Bench,  707;  Neielon 
y.  Griffith,  1  H.  &  O.,  Ill;  Betty.  OiOespie,  5 
Rand  ,  278;Bra<KWu«  v.  Turner,  5  Rand..  808; 
Snydors  y.  Snydors,  2  Munf.,  268;  Oruger  y. 
Heyward.  2  Desaus.,  94:  Ineiny.  DunvoodM, 
178erg.<fcR.,61;Ca«feeyv.  Breioer,  17  8.&  R.. 
441 ;  Htfner  v.  Knepper,  0  Watts,  18;  Patterson 
y.  Bttis,  11  Wend.,  269;  Hunter  y .  Hdynes,  1, 
Wash.,  Va.,  71;  LSUbridge  v.  Adie,  1  Ma.<son. 
235;  DaOam  y.  DaUam,  7  H.  &  J.,  220;  Bieh 
elberger  v.  Bamitt,  9  Walts,  447;  Waiplu  v. 
Barman,  1  Harr.,  223;  Jiggetts  v.  Davis,  1 
Leigh,  808;  ide  V.  Ide,  5  Mass.,  500;  Haal^  t. 
Northampton,  8  itfass.,  8;  Nightingale  y.  Bur- 
reU,  16  Pick.,  104;  Adams  y.  Orvft.  14  Pick.. 
25;  Parker  y.  Parker,  6  Met.,  184;  Wight  v. 
Tliauer.  1  Gray,  286. 

Where  by  one  clause  in  a  will  an  estate  for 
life  or  an  estate  in  fee  simple,  is  given  by  plain 
words,  if  it  appear  in  other  pans  of  the  will, 
by  explanatory  words  or  by  implication,  that 
it  wao  the  intent  of  the  testator  in  such  devise 
that  the  issue  should  take  the  estate  in  succes- 
sion after  him,  then  the  life  estate  is  enlarged 
in  the  one  case,  and  the  estate  in  fee  reduced 
in  the  other,  to  an  estate  tail. 

Nightingaley.  BurriU,  16  Pick.,  104;  Parker 
V.  Parker,  6  Met.,  104. 

The  words  "lawful  heirs  of  their  own," 
mean  heirs  of  "the  body  lawfully  begotten": 
and  in  this  will  they  are  techuiokl,  and  used 
as  words  of  limitation,  restraining  the  devise 
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to  a  certain  class  of  heirs,  viz. :  the  heirs  of 
the  bodv  of  either  John  or  Jacob.  See  authori- 
ties unaer  second  proportion. 

That  the  meaning  and  intent  of  the  testator, 
by  the  use  of  the  words  "first  decease,"  was 
the  one  that  should  so  first'  decease  —  viz. : 
should  first  decease  without  heirs  of  Uie  body 
lawfully  begotten. 

The  testator,  by  the  use  of  the  words  "  other 
survivor,"  meant  and  intended  "  other  "  sim- 
ply, and  thereby  showed  his  especial  rnference 
to  the  children  or  heirs  of  the  body  of  either 
of  the  devisees;  meaning  and  intending  if  either 
left  heirs  of  the  body  at  any  time,  they  were  to 
take  their  father's  estate,  according  to  the  will 
of  the  testator. 

8  Jarman  on  Wills,  609,  796;  Doe  v.  Wain- 
terigKt,  5  Dum.  &  E. ,  427 ;  Anderion  v.  Jaeknon, 
16  Johns.,  415;  Cole  v.  SeaeU.  2  H.  of  L.  Cas., 
188:  Alton  v.  Brooks,  7  Sim.,  204;  Barman  v. 
Diekemon,  I  Brown  Ch.  C,  91. 

In  a  devise  of  real  and  personal  property, 
the  law  makes  a  distinction  as  to  the  two  estates 
in  the  construction  of  devises;  and  when  tech- 
nical langua^  is  used,  the  devisee  takes  an  ab- 
solute estate  m  the  personal,  and  a  limited  estate 
or  an  estate  tail  in  the  personal  property. 

Forth  V.  Chapman,  1  P.  Wms.,  663;  Bam- 
ford  V.  Lord,  14  Com.  Bench,  707,  in  which  all 
the  English  cases  are  collated:  Haioley  v. 
Northampton,  8  Mass.,  8;  Nightingale  v.  Bur- 
reU,  15  Pick.,  104; ilddw.  v.  Oruft,  UPick.,  25; 
Parker  v.  Parker,  5  Met.,  184. 

The  use  of  the  word  "estate,"  in  the  first 
clause,  or  In  other  parts  of  the  will,  is  not  for 
any  technical  or  specific  purpose,  but  simply 
directory  and  descriptive.  It  was  used  to  des- 
ignate the  fund  only  out  of  which  the  debts  and 
legacies  were  to  be  paid. 

Gardner  v.  Gardner,  8  Mason,  809,  and 
other  authorities  cited  under  first  proposition. 

If  the  testator  had  not  referred  to  John  apd 
Jacob  any  further  than  to  have  given  them  all 
his  land,  &c.,  to  be  equally  divided  between 
them,  afad  directed  John  to  see  that  the  debts 
and  legacies  were  paid,  they  might  each  have 
taken  a  fee  simple  by  implication;  but  having 
controlled  this  intent  by  the  proviso  in  the 
will,  that  if  either  should  happen  to  die  without 
heirs  of  the  body,  this  creates  an  estate  tail  in 
each  son,  with  cross  remainders  in  fee  simple 
alMolute.  , 

Parker  v.  Parker,  5  Met.,  184;  BelU  v.  GiUea- 
pie,  5  Rand.,  278;  Oaskey  v.  Breaer,  17  8.  &  R., 
441. 

If  the  testator's  sons,  John  and  Jacob,  took 
and  became  seised  of  an  estate  in  fee  simple, 
the  share  of  him  who  should  first  die  without 
issue  would  in  that  event  go  to  the  other,  if  liv- 
ing, by  way  of  executory  devise,  and  if  the  other 
son  was  not  living,  it  would  go  to  his  heirs. 

Meurt.  C.  6.  Lorlngr  and  E.  Herwla,  for 
defendants  in  error: 

The  defendants  submit  as  the  proper  con- 
struction of  this  wHl,  that  it  gave  to  the  two 
sons  a  fee  simple  conditional,  with  executory- 
devise  over,  and  not  an  estate  tall  general  with 
cross  remainders  in  fee. 

That  each  eon  took  a  fee  simple  upon  this 
simple  contingency:  that  if  the  son  who  died 
lltBt  left  no  issue,  then  bis  share  was  to  pass  to 
the  surviving  brother,  by  way  of  executory  de- 
vise. 


See  18  now, 


V.  S..  Book  18. 


1.  By  the  first  clause,  independent  of  that 
which  devised  the  estate  over,  a  fee  simple  ab- 
solute was  given  to  the  two  sons. 

Although  the  devising  clause  contains  no 
words  of  mheriteace,  yet  it  charges  personally 
cme  of  the  devises  with  the  payiment  of  debts 
and  legacies  by  reason  of  the  estate  devised, 
and  therefore  carries  a  fee  by  implication. 

Lithf/ow  V.  Kavenagh.  9  Mass.,  165,6;  Wail 
V.  Belding,  24  Pick.,  189. 

And  as  the  intent  of  the  testator  is  clear,  that 
both  sons  should  take  the  same  estate,  If  John, 
the  executor,  took  a  fee,  then  Jacob  did  also. 

Boey.  Darc.SiA.  &S.,518. 

The  direction  to  pay  the  debts  and  legacies 
out  of  the  estate  devised,  creates  a  charge  upon 
the  devisee  personally,  as  well  as  upon  the 
estate. 

Doe  V.  Bieharde.  8  T.  R..  356;  Doe  v.  Snett- 
ing,  5  East,  87;  Spraker  v.  Van  Alystyne.  18 
Wend.,  205;  Gardner  v.  Gardner,  8  Mason, 
178;  2  Jarman,  Wills,  172. 

Moreover  the  charge  is  here  imposed,  "  in 
consideration  of  what  is  given  to  said  sons," 
clearlv  importing  that  a  personal  liability  was 
intended. 

The  rule  is  the  same,  although  the  devisee 
charged  is  named  as  executor. 

Goodlitle  v.  Ifaddem,  4  East,  496;  Doe  v. 
Holmes,  8T.  B...!;  Doe  v.  PhiUips,  8  B.  &  A., 
758;  Dolton  v.  Hetoen,  6  Madd.  Ch..  9;  8  Jar- 
man. Wilis.  172. 

One  of  the  legacies  given,  is  the  maintenance 
of  8arahDwinnel(m<!),  a  granddaughter,  "out 
of  that  part  of  my  estate  I  give  to  my  sons  John 
and  Jacob  Kittredge,  untu  she  arrives  at  the 
age  of  eighteen  years"." 

If  life  estates  only  were  given  to  the  two 
sons,  then  the  manifest  intention  of  the  testator 
might  be  defeated  by  their  dying  before  she 
reached  that  age. 

The  testator  directs  the  legacies  to  be  paid 
"out  of  that  part  of  my  estate  I  have  given 
to  my  two  sons. " 

It  IS  well  settled  that  a  devise  of  one's  "  es- 
tate "  includes  all  the  testator's  intersst  in  the 
subject  devised ;  and  this  is  true,  although  it  is 
accompanied  with  words  descriptive  only  of  the 
corpus  of  the  properly. 

Go^rey  v.  Humphrey,  18  Pick.,  587:  Paris  v. 
Miller,  5  M.  &  8.,  408;  Gardner  v.  Harding,  8 
J.  B.  Moore.  565;  2  Jarman,  Wills,  181.  188. 

The  testator's  intention  to  give  a  fee  is  as 
fairly  inferable  from  his  subsequently  describ- 
ing what  he  has  given,  "  as  that  part  of  my 
estate,"  &c.,  as  if  he  had  used  those  words  in 
making  the  gift. 

If  the  intention  to  give  a  fee  appears  from 
any  part  of  the  will,  a  fee  will  pass. 

8.  The  next  inquirv  is,  whethirthe  fee  simple 
thus  given  is  reduced  by  the  succeeding  clause 
of  the  will  to  an  estate  tail  by  implication :  item, 
"  It  is  my  will,  that  if  either  of  my  said  sons 
should  happen  to  die  without  any  lawful  heirs 
of  their  own,  then  the  sliare  of  him  who  may 
first  decease  shall  accrue  to  the  other  survivor 
and  his  heirs." 

This  depends  upon  whether  the  testator  has 
provided  for  a  definite  or  an  indefinite  failure 
of  issue. 

If  he  intended  a  failure  of  issue  at  the  death 
of  the  first  taker,  then  the  will  gives  a  fee  sim- 
ple conditional,  and  not  an  estate  tail;  and  the 
28  868 
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limitation  over  not  being  too  remote,  in  good  as 
an  executory  devise. 

Pells  V.  Broten,  Cro.  Ja« ,  690,  and  cases 
poit. 

The  defendants  contend  that  this  is  the 
proper  construction  of  the  will. 

The  defendants  rely  upon  this  rule  of  con- 
struction, viz. :  that  in  a  devise,  words  referring 
to  the  death  of  a  person  without  issue,  are  con- 
strued to  import  an  indefinite  failure  of  issue, 
instead  of  a  failure  at  the  death  of  such  person. 

2  Jarman,  Wills,  4IU. 

But  this  rule,  taken  with  its  proper  qualifica- 
tions, will  not  justify  the  construction  which 
the  demandants  seek  to  give  this  will. 

The  rule  is  entirely  artilicial,  giving  an  arbi- 
trary meaning  to  certain  forms  of  expression, 
as  "dying  without  issue,"  and  the  like.  Its  ap- 
plication, therefore,  should  be  limited  to  these 
settled  forms  of  expression. 

Si  Jarman,  Wills,  418. 

It  is  generally  conceded  that  the  rule  violates 
the  natural  meaning  of  language,  and  in  moot 
cases  tends  to  defeat,  rather  than  to  give  effect 
to,  the  intentions  of  testators; 

3.1arman,  Wills,  418;  Keilffv.  Fowler,  Ch.J. 
Wilmot.  notes,  <!bc.,  298;  Hall  v.  C/iafee,  14  N. 
II.,  216,  and  cases p<M(; 

Insomuch- that  in  England  and  several  of  the 
States,  the  rule  has  been  abolished  by  express 
legislation. 

1  Vick..  ch.  28,  sen.  29;  New  York  St. ;  Vir- 
ginia, 1819,  Miss.,  1824;  N.  C,  1827. 

Its  qualification. 

A  limitation,  "if  T.  died  without  issue,  leav- 
ing his  brother  W.,  then  to  W.,"  refers  to  a  fail- 
ure of  issue  at  the  death  of  T. 

PelUv.  Broten,  Cro.  Jac.,  590. 

So,  also,  the  words,  if  one  die  "leaving  no  is- 
sue behind  him"  {Porter  V.Bradley,  8T.  R.,143); 
and  if  one  leave  no  issue,  then  life  estates  "to 
the  survivor  or  survivors." 

Boev.  Jeffrey,  7  T.  R.,  589. 

The  limiiHtion  in  bequests,  "to  thesurvlvor," 
has  been  uniformly  held  in  England  to  denote 
a  definite  failure  of  issue; 

Hayhea  v.  liiyre.  1  P.  Wms. ,  684 ;  Banelagh  v. 
Rinetagh.  2  M.  &  K.,  441 ;  Badford  v.  Badford. 
1  Keen,  486;  Lewis  on  Perpetuities,  218; 

Although  it  may  not  have  been  so  held  in 
reference  to  devisees  of  real  estate. 

In  the  United'  States,  it  is  settled  by  numer- 
ous authorities,  that  a  limitation  "  to  the  sur- 
vivor" imports  a  definite  failure  of  issue.in  gifts, 
both  of  real  and  personal  estate. 

Fosdiekv.  Cornell,  1  Johns.,  840;  Ander»ony. 
Jnekmn,  16  Johns.,  S82:  Jaektoa  v.  C/uw,  12 
Wheat..  ISdiWilketv.  //Mn, 2 Cow., 883:  Cutter 
V  Diaghty,  23  Wend.  .518;  Davison  v.  Be  Freest 
8  Sandf.  Ch..  456;  O-ard  v.  Sortoa,  I  Den., 
165;  Den  v.  Se/ienk,  8  llalst.,  29;  Uordle  v.  Oor- 
die.  6  Mun.,  465;  Ba/ip  v.  Bapp,  6  Barr.,  46; 
Johnson  V.  Ourrin.  10  Barr.,  ^8;  Morgan  v. 
Morgan,  5  Day.,  617;  Couehv.  Oorham,  ICon., 
86. 

The  rule  in  Massachusetts  is,  that  although  a 
devise  to  one  and  his  heirs,  and  if  be  die  with- 
out issue,  then  to  another,  will  create  an  estate 
tail  with  remainder  over;  yet  that  this  construc- 
tion will  be  controlled  by  other  words,  showing 
that  the  testator  referred  to  a  failure  at  the  death 
of  the  first  taker. 

IlauHey  v.  Northampton,  8  Mass.,  41. 


And  in  conformity  with  the  Ameiican  doc- 
trine, it  has  \xen  held  that  a  limitation  to  the 
survivor  denotes  a  definite  failure  of  issue. 

Biehardton  v.  Noyet,  2  Mass.,  66;  nee  Ide  v. 
Ide  etal.,  5  Mass.,  500. 

The  case  of  Parker  v.  Parker.  5  Met.,  184, 
cannot  be  considered  as  liaving  established  a 
rule  of  construction  which  controls  this  case  for 
these  reasons  (12  Wheat.,  153): 

1st.  The  construction  of  a  will  by  a  state  court 
does  not  constitute  a  rule  of  decision  for  this 
court,  unless  it  has  been  long  acquiesced  in  as  a 
rule  of  real  property. 

Laneetal.y.  FicA  4(  a/.,  8  How.,  476  ;ifotMr 
V.  Brown,  16  How.,  354. 

2d.  That  decision  was  made  on  the  ground 
that  the  testator  did  not  intend  to  give  more 
than  an  estate  tail  to  his  sons;  whereas,  in  this 
case,  as  already  shown,  the  sons  were  intended 
to  haVe  a  fee. 

That  decision  cannot  control  the  construction 
of  this  will,  because  the  single  question  upon 
which  this  depends  was  neither  passed  upon  nor 
adverted  to,  namely :  whetheradeflnite  or  indefi- 
nite failure  of  issue  was  intended. 

If  it  had  been.  It  is  utterly  improbable  that  (be 
court  would  have  come  to  the  result  they  did ; 
for  it  is  undoubted  law  everywhei«.  that  a  lim- 
itation over,  upon  the  first  taker's  dying  with- 
out issue  and  under  21  years  of  age,  is  clearly 
upon  a  definite  failure  of  issue. 

PelU  V.  Brown,  Cro.  Jac.,  660 ;  Olocer  ▼. 
Monekton,  8  Bing..  18:  Doe  v.  Johnson,  16  L.  <& 
E.,  550;  LiitpettY.Hapkint,  1  Oall.,454:  BamiU 
v.  Casey,  7  Cr.,  466;  Bay  v.  BnsUn,  2  Mass.  554. 

This  will  provides  for  a  definite  failure  of  is- 
sue. 

The  language,  "if  either  son  should  happen 
to  die  without  heirs,"  denotes  that  the  testator 
was  contemplating  a  contingency  which  would 
occur,  if  at  all,  at  the  death  of  such  son. 

The  limitation  is  "to  the  other  survivor." 

It  is  clear  that  a  fee  simple,  and  not  an  estate 
tail,  is  devised  over,  "to  the  survivor  and  bis 
heirs. " 

It  is  "the  share"  of  him  who  may  die  first, 
that  is  devised  over. 

The  term  "share"  in  a  devise,  denotes  all  one's 
interest  and  will  pass  a  fee. 

Paris  V.  MUler,  5  M.  &  8.,  408;  Am  v.  Baeon, 
4  M.  Jfc  S.,  866. 

The  testator  did  not  intend  to  limit  over  the 
personal  property,  on  an  indefinite  failure  of  is- 
sue ;  and  irom  uniting  the  two  in  the  same  clauae 
and  in  the  same  contingency,  the  reference  is 
equally  as  strong  as  to  the  real  estate. 

Porter  v.  Bradley.  8  T.  R.,  146;  Biehardmm 
V.  Noyes,  2  Mass.,  H8,  and  direct  authorities. 

A  distinction  has,  indeed,  been  sometimes 
made  between  real  and  personal  estate.  But 
the  soundness  of  this  distinction  is  denied  by 
the  weight  of  authority.  Vide  cases  supra,  and 
opinion  of  Mr.  Justice  Curtis,  and  cases  cited  by 
him. 

Lastly,  it  is  the  share  of  him  "who  may  flrat 
decease,"  that  is  devised  over. 

Mr.  Justice  Orier  delivered  the  opinion  of 
the  court: 

The  questions  submitted  to  our  consideratien 
in  this  case  arise  on  the  construction  of  the  will 
of  John  Kittredge,  deceased,  and  on  the  follow- 
ing devise  to  his  sons: 
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"Item.  I  give  to  my  two  ions,  namely :  John 
and  Jacob  Ktttred^e,  all  my  lands  and  build- 
ings in  Aadover  aforesaid  (excepting  tlie  land 
I  ga7e  to  my  son  Thomas  aforesaid),  which 
buildings  consist  of  dwelling  houses,  tiams.  corn 
house,  gristmill,  and  cider  mill,  all  of  every  de- 
nomioation;  also  all  my  lire  stock  of  cattle, 
horses,  sheep  and  swine,  and  all  my  husbandry 
utensils  of  every  denomination,  and  all  my  tools 
that  may  be  useful  for  tending  the  mills  afore- 
said; and  also  all  my  bonds  and  notes  of  hand 
and  book  accounts,  together  with  what  money 
I  may  leave  at  my  decease;  and  my  wearing  ap- 

Jarel.  I  inve  the  same  to  my  said  sons,  John  and 
acob  Kittredgc,  to  be  equally  divided  between 
them;  and  in  consideration  of  what  I  have 
given  my  said  sons,  John  and  Jacob  Kittredge, 
the  executor  of  this  testament  (hereinafter 
named),  is  hereby  ordered  to  see  that  all  my  just 
debts  and  funeral  charges,  together  with  all  the 
legacies  in  this  will  mentioned,  be  paid  out -of 
that  part  of  my  estate  I  have  ^ven  to  my  two 
SODS,  John  and  Jacob  Kittredge,  to  whom  I  ^ve 
each  one  l>ed  and  bedding." 

"Item.  It  is  my  will,  that  if  either  of  my 
ssid  sons,  namely:  John  and  Jacob  Kittredge, 
should  happen  to  die  without  any  lawful  heirs 
of  their  own,  then  the  share  of  him  who  may 
first  decease  shall  accrue  to  the  other  survivor 
and  his  heirs." 

On  the  trial,  tiM  demandants  requestisd  the 
court  to  instruct  the  j  ury ,  '  'that  John  and  Jacob 
took  the  real  estate  therein  devised,  in  equal 
moieties  of  an  estate  tail  general,  with  eross  re- 
mainders in  fee  simple."  But  the  court  instruct- 
ed the  jury  "that  the  testator's  said  sons,  John 
and  Jacob,  took  an  estate  in  fee  simple,  and  that 
the  share  of  the  one  of  the  sons,  who  should  first 
die  without  issue,  in  the  lifetime  of  the  other, 
should,  in  that  event  go  over  to  the  other  son, 
by  way  of  executory  devise."  To  this  yistruc- 
tion  the  plaintiffs  excepted,  and  no w  contend : 

1st.  That  the  testator,  by  the  first  clause  of 
his  will,  gave  to  John  and  Jacob  an  estate  for 
life  only. 

2d.  That  the  next  clause  of  the  will  enlarges 
the  estate  for  life  to  an  estate  tail  in  each  of  the 
two  sons,  aad  by  the  use  of  such  language,  the 
testator  intended  an  indefinite  failure  of  issue. 

The  defendants,  on  the  contrary,  maintain 
that,  independent  of  the  last  clause,  by  which 
the  estate  is  given  over,  the  sons  took  a  fee  sim- 
ple. And  second,  that  the  clear  intention  of 
the  testator  is,  that  l>oth  real  and  personal  es- 
tate ohould  pass  on  a  definite  contingency,  viz: 
the  decease  of  one  brother  without  issue  in  the 
lifetime  of  the  other. 

There  is,  perhaps,  no  point  of  testamentary 
construction  which  has  undergone  such  fre- 
quent discussion,  and  is  so  fruitful  in  cases  not 
easily  reconciled,  as  that  now  brought  under 
our  consideration.  This  has  arisen,  in  a  great 
measure,  from  the  discrepancy  between  the  pop- 
ular acceptation  of  the  phrases,  "if  he  die  with- 
out issue,"  "in  default  of  iisue."  and  similar 
expressions,  from  the  established  legal  accepta- 
tion of  them  in  courts  of  justice.  It  is  often 
necessary  to  construe  these  expressions  as  con- 
veying an  estate  tail  by  implication,  in  order  to 
carry  out  the  evident  general  intent  of  the  tes- 
tator. Such  is,  or  ought  to  be,  the  object  of  all 
rulesof  inlerprulRlion;  but  court  rules,  however 
convenient  in  the  disposition  of  cases  where  the 
Sec  18  How. 


intention  is  doubtful,  cannot  claim  to  l)e  abso- 
lute or  of  universal  application.  Hence  it  has 
been  said,  "that  courts  have  been  astute  to  de- 
feat the  application  of  this  rule  of  construction, 
harsh  in  itself,  and  often  producing  results  con- 
trary to  the  testator's  intention."  If  wills  were 
always  drawn  by  counsel  learned  in  the  law,  it 
would  be  highly  proper  that  courts  should 
rigidly  adhere  to  precedents,  iMcause  every  such 
instrument  might  justly  be  presumed  to  have 
been  drawn  with  reference  to  them.  But  in  a 
country  where,  from  necessity  or  choice,  every 
man  acts  as  his  own  scrivener,  his  will  is  sub- 
ject to  be  perverted  by  the  application  of  rules 
of  construction  of  which  he  was  wholly  igno- 
rant. 

The  rule  laid  down  In  Purefoy  v.  Roger*,  2 
Saund.,  888,  "that  where  a  contingencv  is  lim- 
ited to  depend  on  an  estate  of  freehold  which  is 
capable  of  supporting  a  remainder,  it  shall 
never  be  construed  to  be  an  executory  devise," 
has  been  received  and  adopted  in  Massachu- 
setta. 

In  England,  and  in  some  of  the  States  here,  it 
has  been  abolished  by  legislative  interposition, 
as  harsh  and  injurious.  This  rule,  however, 
has  never  been  construed,  either  in  England  or 
this  country,  to  include  cases  where  the  title  of 
the  first  taker  is  a  fee  simple,  and  the  contin- 
gency is  definite. 

In  the  case  of  PelU  v.  Brown,  Cro.  Car. ,  690, 
where  there  was  a  devise  "to  A  in  fee,  and,  if 
he  die  without  issue  living,  then  C  shall  have 
the  land,"  it  was  held  to  be  an  executory  devise 
to  C,  on  the  contingency  of  A  dying  in  the  life 
time  of  C  without  issue.  There'is  no  necessary 
conflict  between  this  case  and  that  of  Pwrefoy 
V.  Bogers.  It  is  true,  also,  that  this  rule  has 
been  aoplied  where  the  first  taker  had  an  estate 
in  fee:  and  it  is  conceded  "that,  unless  there 
are  expressions  or  circumstances  from  which  it 
can  be  collected  that  these  words,  'without  is- 
sue,' are  used  in  a  more  confiaed  sense,  they  are 
to  have  their  legal  sense  of  an  indefinite  failure 
of  Issue;"  but  whenever  such  "expressions  or 
circumstances"  show  the  intention  of  the  testa- 
tor that  the  estate  is  to  go  over  only  on  a  definite 
contingency,  courts  will  give  effect  to  such  in- 
tention. Notwithstanding  the  expressions  in 
IKunket  y.  Holme*,  Sid.,  47,  derogatory  of  the 
case  of  PM*  v.  Broten,  it  has  always  been  con- 
sidered "a  leading  case,  and  the  foundation  of 
this  branch  of  the  law»" 

See  Williams'  Saund.,  888,  b,  in  note. 

In  Pnrter  v.  BradU)/,  8  T.  R,  148,  where 
lands  were  devised  to  A  and  his  heirs,  and  if 
he  die  leaving  no  issue  behind  him,  thVn  over, 
it  was  decided  that  the  limitation  over  was  good 
by  way  of  executory  devise;  and  Lord  Kenyon 
acknowledges  the  case  of  Pell*  v.  Brown,  to  be 
"the  foundation  and  Magna  Charta  of  this 
branch  of  the  law,"  deciding  that  the  words, 
"leaving  no  issue  behind  him,"  showed  clearly 
that  the  testator  did  not  contemplate  an  indefi- 
nite failure  of  issue. 

In  the  case  of  Boe  v.  Jeffery,  7  T.  R.,  589, 
where  the  devise  was  "  to  A  and  bis  heirs,  and 
in  case  he  should  depart  this  life  and  leave  no 
issue,  then  to  B,  C  and  D,  and  the  survivor  or 
survivors  of  them,  share  and  share  alike,"  it 
was  held  that  the  devise  to  B,  C  and  D  was 
a  f^ood  executory  devise.  In  delivering  the 
opinion  of  the  court  in  that  case.  Lord  Kenyon 
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observes :  ' '  This  is  a  question  Of  construction, 
depending  on  ttie  intention  of  the  party :  and 
nothing  can  l>e  clearer  than  if  an  estate  l>e  given 
to  A  in  fee,  and  by  way  of  an  executbry  devise, 
an  ei>tate  be  given  over,  which  may  take  place 
within  a  life  or  lives  in  being,  &c.,  the  latter 
is  good  by  way  of  executory  devise.  The 
question,  therefore,  in  this  and  similar  cases, 
is,  whether,  from  the  whole  context  of  the 
will,  we  can  collect  when  an  estate  is  given  to 
A  and  his  heirs  forever,  but  if  he  die  without 
issue,  then  over,  tJie  testator  meant  without 
issue  living  at  the  death  of  the  first  taker. 
The  rule  was  settled  as  long  ago  as  in  the  reign 
of  James  I. ,  in  the  case  of  Pells  v.  Brown.  That 
case  has  never  been  questioned  or  shaken,  and 
is  considered  as  a  cardinal  point  on  this  head  of 
the  law." 

Without  referring  to  any  more  of  the  numer- 
ous English  and  American  cases  of  like  tenor, 
brought  to  our  notice  by  the  learned  counsel, 
it  will  be  sufficient  to  notice  the  case  of  meh- 
ardton  v.  Jfoyes,  2  Mass. ,  56.  There  the  devise 
was  "  to  my  three  sons.  A,  B  and  C,  all  my 
other  lands,  &c. ;  also  my  will  is,  that  iif  either 
of  them  should  die  without  children,  the  sur- 
vivor or  survivors  of  them  to  hold  the  interest 
or  share  of  each  or  any  of  them  so  dying 
without  children  as  aforesaid;"  and  it  was  held 
to  pass  an  estate  in  fee  simple,  determinable 
on  the  contingency  of  either  of  them  dying 
without  issue,  and  vesting  by  way  of  execu- 
tory devise.  See,  also,  the  case  of  Baff  v. 
EnMn,  2  Mass.,  9o4.  These  cases  fully  adopt 
the  principles  of  the  English  cases  we  have 
just  referred  to.  The  case  of  Parker  v.  Par- 
leer,  5  Mete,  134,  has  been  quoted  as  contain- 
ing a  contrary  doctrine;  but  it  does  not  appear 
that  the  question  of  definite  or  indefinite  fail- 
ure of  issue  was  made  by  the  counsel  or  ad- 
verted to  by  the  court  in  the  decision. 

Our  inquiry  must  be,  therefore,  from  an  ex- 
amination of  the  whole  context  of  this  will: 

1.  Whether,  independent  of  the  second 
clause,  by  which  the  estate  is  limited  over,  the 
sons  took  an  estate  in  fee  simple,  or  only  a  life 
estate;  and, 

2.  Whether  he  intended  to  give  over  the 
share  of  each  son  to  the  other,  on  the  contin- 
gency of  his  death,  without  issue  living  at  the 
time  of  his  decease,  or  upon  an  indefinite  fail- 
ure of  issue. 

1.  There  are  no  word»of  inheritance,  in  this 
first  clause  of  the  devise,  to  John  and  Jacob; 
but  such  words  are  not  atisolutely  necessary  in 
a  will  to  the  gift  of  a  fee.  The  subject  of  this 
devise  it  described  as  "  that  part  of  my  estate." 
The  word  "estate,"  or  "that  part  of  my  es- 
tate," has  always  been  construed  to  describe 
nut  only  the  land  devised,  but  the  whole  in- 
terest of  the  testator  in  the  subject  of  the  de- 
vise; thus,  a  devise  of  "my  estate,  consisting 
of  80  acres  of  land,  situate,  &c.,"  will  carry  a^ 
fee.  Moreover,  the  legacy  ^ven  for  the  main- 
tenance of  Sarah  Devinny,  "to  be  paid  out  of 
that  part  of  my  estate  giver  to  John  and  Jacob," 
would  be  defeated  by  their  death  before  she 
arrived  at  the  age  of  eighteen,  if  the  devise  to 
them  was  a  life  estate  only.  The  intention  of 
a  testator  must  be  drawn  from  the  whole  con- 
text of  his  will.  And  it  is  not  necessary  to 
look  alone  at  the  words  of  the  gift  itself  to  as- 
certain the  intention  of  the  testator  as  to  the 
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qitafUum  of  the  estate  devised,  if  it  can  be 
gathered,  from  expressions  used  in  any  pan 
of  it,  what  he  supposed  or  intended  to  be  the 
nature  and  extent  of  it.  It  will  not  admit  of  a 
doubt,  also,  that  the  testator  intended  that  both 
of  his  sons  should  have  the  same  estate  in  the 
devised  premises,  which  were  "  to  be  eaually 
divided  between  them."  John  is  cbargea  per- 
sonally, in  respect  of  the  estate  given  him,  with 
the  payment  of  all  the  debts  and  legacies.  The 
testator  calls  it  the  "  consideration  to  be  paid 
for  that  part  of  his  estate  given  to  his  two  sons; 
and  though  John  was  appointed  executor,  whose 
duty  it  became,  as  such,  to  see  to  the  payment 
of  the  debts  and  legacies,  the  charges  are  to  be 
paid  by  him  at  all  events  out  of  the  estate  de- 
vised to  him  and  Jacob,  and  not  out  of  the 
rents  and  profits  only.  By  their  acceptance  of 
the  devise,  they  became  personally  liable.  In 
such  cases,  it  is  well  settled  that  the  devisee 
takes  a  fee,  without  words  of  inheritance. 

On  tills  point,  therefore,  we  are  of  opinion 
that  John  and  Jacob  each  took  a  fee  in  their 
respective  "share"  or  moiety  of  the  estate  de- 
vised to  theiA. 

2.  It  remains  to  consider  the  effect  of  the 
second  clause  of  the  will,  which  is  in  these 
words:  "  It  is  my  will,  that,  if  either  of  my 
said  sons,  namely:  John  or  Jacob,  should 
happen  to  die,  without  any  lawful  heirs  of 
their  own,  then  the  share  of  him  who  may  first 
decease  shall  accrue  to  the  other  survivor  and 
his  heirs." 

Viewing  this  clause  free  from  the  confusion  of 
mind  produced  by  the  numerous  conflicting  de- 
cisions of  courts,  and  untrammelled  by  artificial 
rules  of  construction,  we  think  that  no  two 
minds  could  differ  as  to  the  clear  intention  of 
the  testator.  By  "lawful  heirs  of  their  own," 
he  evidently  meant  lineal  descendants  or  "  is- 
sue." 

The  contingency  contemplated  is  as  definite 
as  language  can  make  it — "  if  either  son  should 
happen  to  die  without  heirs  of  their  own  dur- 
ing^ the  life  of  the  other." 

The  person  to  take,  on  the  happening;  of  this 
contingency,  is  precisely  described — "tie  other 
survivor."  It  is  true  that  cases  ma^  be  found 
which  decide  that  the  term  "survivor" does 
not  of  itself  necessarily  import  a  definite  failure 
of  issue,  and  no  doubt  there  are  many  cases 
where  it  would  be  necessary  to  disregard  the 
obvious  import  of  this  term,  in  order  to  carry 
out  the  general  intent  of  a  testator,  otherwise 
apparent;  but  a  large  number  of  English,  and 
nearly  all  the  American  cases,  acknowledge  the 
force  of  this  term  as  evidence  of  the  testator's 
intending  a  definite  contingency.  The  other 
words  of  this  clause,  connected  with  it,  dearly 
describe  a  definite  contingency,  and  the  indi- 
vidual who  is  to  take  on  its  happening:  "the 
share  of  him  who  shall  first  aecease  without 
heirs  shall  accrue  to  the  other  survivor  ;"^n  the 
dbath  of  one,  the  other  is  to  take— a  definite 
contingency  and  a  definite  individual. 

Again,  it  is  the  "share,"  or  the  estate  previ- 
ously given,  not  of  him  who  dies  without  issue, 
generally,  but  of  him  who  may  first  decease, 
that  is  given  over  to  the  other  survivor.  This 
"  share  also  consisted  of  personal  and  real 
property.  As  to  the  former  the  ^tator  could 
certainly  not  mean  an  indefinite  failure  of  issue. 
yet,botb,  personalty  and  realty,  are  within  the 
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same  category,  and,  as  one  "  share,"  they  are 
subject  to  the  same  contin^ncy.  It  is  said  to 
be  a  rule  of  congtruction,  that  the  words  "  dy- 
ing without  issue"  will  be  construed  to  mean 
"  an  indeflnite  failure  of  issue  "  as  to  real  es- 
tate; but  with  regard  to  personalty,  it  shall  be 
taken  to  mean  "  a  failure  at  the  deatli."  There 
are  several  cases  to  this  effect.  Lord  Kenyon, 
in  speaking  of  them  in  Roe  t.  Jeff  try,  7  T.  R., 
589,  very  fustlr  remarks  that  "  the  distinction 
taken  in  Furik  v.  Chapman,  1  P.  Wms.,  663, 
that  the  very  same  woros  in  a  will  should  re- 
ceive one  construction  when  applied  to  one 
portion  of  the  devise,  and  another  construction 
as  applied  to  another,  is  not  reconcilable  with 
reason."  Without  making  an  array  of  cases, 
we  may  state  that  many  of  the  English,  and 
nearly  all  the  American- cases,  seem  to  concur 
in  the  truth  and  force  of  this  observation ;  and 
consider  a  "share "  of  an  estate,  consisting  of 
both  realty  and  personalty,  given  over  on  a  con- 
tingency to  the  "survivor,"  as  clear  evidence 
that  the  testator  did  not  intend  an  indeflnite 
failure  of  issue.  A  rule  of  construction  which 
would  give  different  meanings  to  the  same 
words,  in  the  same  sentence,  could  only  be  tol- 
erated where,  from  the  whole  context  of  the 
will,  it  is  evident  that  without  such  construc- 
tion the  general  intent  of  the  testator  as  to  the 
dispoBtion  of  his  realty  would  be  frustrated. 

Lastly,  construing  this  clause  as  providing 
for  an  indeflnite  failure  of  issue,  and  as  vesting 
each  of  the  sons  with  an  estate  tail  by  implica- 
tion, the  survivor  would  take  an  estate  in  fee 
simple  in  his  brother's  share,  while  he  had  an 
estate  in  tail  in  his  own ;  a  result  most  improba- 
ble, which  could  hardly  have  been  contem- 
plated by  the  testator,  and  which  ought  not  to 
be  imputed  to  him  without  clear  expressions 
indicating  such  an  intention. 

On  the  uhole,  tee  are  of  the  opinion  that  the 
irutraetione  given  to  the  jury  by  the  court  below 
are  correct,  and  that  the  Jtidginent  ehould  be  <rf- 
firmed. 


PATRICK  McLaughlin,    Plff.   in  Br., 

«. 
JAMES  8WANN  and  JOHN  8.  OITTINOS. 

Oamiahees  of  the  Chkbapsakb  and  Ohio 

Canai.  Cohfant. 

(See  S.  C,  18  How.,  217-238.) 

Attaehment — moneyt  in  hand*  cf  trustee — record, 
bote  far  evidenee — defenies  to  attachment. 

An  attachment  will  hold  a  balance  of  moneys  In 
the  bands  of  iramtsbees,  who  are  trustees,  after  tha 
spedflc  objects  of  their  trusts  have  tieen  satisfied. 

A  decree  in  another  cause  which  expressly  ex- 
cepts the  rights  of  the  attachtnir  creditor,  cannot 
afreet  his  rivhts. 

The  record  of  the  other  cause,  although  read  in 
evidence,  is  not  evidence  of  any  facte  found  by 
the  court  either  In  the  opinion  or  decree. 

Only  leiral  defenses  can  t>e  made  to  an  attach- 
ment, in  the  attachment  suit. 

(Mr.  Chief  Justice  Tarkv  was  prevented  by  sick- 
Dees  from  taklnc  bls'seat  on  the  Bench  at  the  pres- 
ent term,  until  the  4th  of  February,  and  was  not 
present  when  this  cause  wasariruea  and  decided  In 
this  court.) 

Argued  Jan.  tS,  1866.       Decided  F»>.  7,  1856. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Maryland. 
See  18  How. 


The  Circuit  Court  instructed  the  jury,  upon 
the  prayer  of  the  defendants,  that  the  plaintiff 
was  not  entitled  to  recover,  because  the  rights 
of  cestui)  que  trust  cannot  be  determined  in  pro- 
ceedings at  law  by  attachment;  because  there 
is  no  evidence  that  any  of  the  fund  remained 
in  the  trustees'  hands,  after  satisfying  prior  and 
superior  claims;  and  because  the  plaintiff,  hav- 
ing been  party  to  the  suit  in  Maryland  con- 
cerning this  fund,  is  concluded  by  its  decision. 

A, further  statement  appears  in  the  opinion  of 
the  court. 

Jfetsrt.  T.  S.  Aleautnder  and  Henry 
Winter  Davia,  for  plaintiff  in  error: 

Under  the  circumstances  of  this  case,  process 
of  attachment  was  a  proper  process  to  reach  and 
affect  any  surplus  remaining  in  the  hands  of  the 
trustees,  after  gratifying  the  trust  of  the  deed, 
and  not  needed  to  satisfy  the  demands  of  others 
having  prior  and  superior  claims  on  the  fund. 

Maryland  Act,  I'TIS.  ch.  40,  sees.  1,  2,  8.  7; 
Ford  V.  PhUpot,  5  Harr.  &  J.,  812;  Campbell \. 
Morris,  8  Harr.  &McH.,  535;  WelUv.  QheseUn, 
1  Harr.  &  McH..  91;  White  v.  Wn«.  SGili., 
499;  Black  v.  Zaeharie,  8  How.,  611 ;  Gilbert  v. 
Dyndey.Z'i/ia.xi.  &OtnLa.,\%;  Murphy  y. Barron, 
1  H.  &  Q.,  265;  Case  v.  RoberU,  Holt,  N.  P., 
500;  Edaard*  v.  Bate*.  7  Man.  &  G..  590;  Wee- 
ton  V.  Barker,  13  Johns.,  26;  NeUson  v.  Blight, 
1  Johns.  Cas.,205;  Oliver  v.  Palmer,  11  G.  &  J., 
128. 

There  was  evidence  of  a  large  surplus  exist- 
ing in  the  hands  of  the  trustees,  after  satisfying 
the  trusts  of  the  deed,  the  claim  of  the  Bank  of 
Potomac,  and  all  others  superior  and  prior  to 
the  claim  of  the  present  plaintiff. 

The  decree  of  the  Court  of  Chancery  of 
Maryland  cannot  prejudice  the  plaintiff's  right 
to  recover,  if  it  can  be  shown  that,  at  the  time 
of  passing  the  decree,  the  trustees  had  in  hand 
a  surplus,  which  was  liable  to  be  affected  by 
process  of  attachment. 

WaUace  v.  McConneU,  13  Pet.,  187. 

Mr.  J.  M.  Campbell,  for  defendants  in 
error: 

The  whole  surplus  was  in  controversy  be- 
tween the  Chesapeake  Bank  and  the  Bank  of 
the  Potomac,  when  this  attachment  issued. 

How  could  the  court  below  settle  the  conflict 
between  these  rival  claimants,  neither  of  them 
before  it,  or  weigh  in  legal  scales  their  respect- 
ive equities? 

The  action  for  monev  had  and  received  must 
not  be  turned  into  a  bill  of  equity  for  the  pur- 
pose of  discovery. 

Case  V.  Roberts,  8  Eng.  Com.  Law,  199. 

While  the  matter  remains  in  account  and  is 
charged  with  the  specific  trust,  the  action  for 
money  had  and  received  will  not  lie. 

Roper  V.  Holland,  80  Eng.  Com.  Law,  87; 
Edwarde  v.  Bates.  49  Eng.  Com.  Law,  590; 
Pardee  v.  Price.  18  Mees.  &  W.,  282,  283; 
Bartlett  v.  Dimond.  14  Mees.  &  W.,  49;  Tier- 
nan  V.  Jaekton,  5  Pet.,  597;  Dutal  v.  Craig,  2 
Wheat.,  66;  Rathbone  v.  Stocking,  2 Barb.,  185. 

Mr.  Justice  Curtis  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court 
of  the  United  States  for  the  District  of  Mary- 
land. 

The  plaintiff  in  error  having  recovered  a  judg- 
ment in  that  court  against  the  Chesapeake  and 
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Ohio  Canal  Company,  sued  out  a  writ  of  for- 
eign attaclimeDt  against  the  lands  and  tene- 
ments, goods,  chattels  and  credits  of  that  Com- 
pany,  and  on  the  4th  day  of  June,  1841,  it  was 
laid  in  the  hands  of  James  Swann  and  John  S. 
Gittiags.  The  garnishees  having  appeared  and 
answered  certain  interrogatories,  pleaded  that 
at  the  time  of  laying  the  attachment  they  had 
not  an^  goods,  chattels  or  credits  of  the  Com- 
pany m  their  hands,  and  upon  the  trial  a  bill 
of  exceptions  was  taken,  from  which  it  appears 
that  the  plaintiff  offered  evidence  tending  to 
prove,  that,  by  an  indenture,  liearing  date  on 
the  15th  day  of  April,  1840,  between  the  Com- 
pany of  the  first  part,  and  Ihe  garnishees,  to- 
gether with  William  Ounton  (who.  residing  out 
of  the  district,  was  not  served  with  process),  of 
the  second  part,  the  party  of  the  first  part  trans- 
ferred to  the  party  of  the  second  part  two  hun- 
dred and  forty- eight  bonds  of  the  State  of  Mary- 
land, each  for  £260,  in  trust,  to  pay,  from  the 
proceeds  thereof,  such  promissory  notes  of  the 
Company,  described  in  a  schedule  annexed  to 
the  indenture,  as  should  be  presented  to  the 
trustees  at  the  Chesapealie  Bank  in  Baltimore, 
within  six  months  from  the  date  of  the  indent- 
ure; and  at  the  end  of  the  six  montlis,  to  pay 
to  the  Company  any  money,  and  to  deliver  to 
the  Company  any  of  the  Donds  which  might 
then  remain  in  their  hands,  whether  all  the 
notes  mentioned  in  the  schedule  should  then  be 
paid  or  not. 
The  plaintiff  further  offered  evidence  to  prove 
.  that  Gitting,  with  the  assent  of  the  other  trust- 
ees, sold  the  bonds-  prior  to  the  28th  day  of 
February,  1841,  for  the  aggregate  sum  of  ^8ii,- 
117.26;  and  that  the  sums  received  by  him  for 
interest  on  the  bonds  amounted  to  $16,958.62, 
amounting  in  the  whole  to  the  sum  of  |861,07S.- 
88.  The  disbursements  and  payments  made  by 
the  trustees,  in  the  execution  of  the  trust,  ap- 
peared to  have  been  $824,826.18,  leaving  a 
balance  due  from  the  trustees,  after  the  com- 

Slete  execution  of  the  trust  declared  in  the  in- 
enture,  of  $36,250.70. 

Upon  this  state  of  facta,  we  think  the  plaint- 
iff entitled  to  a  verdict. 

The  trust  was  for  the  payment  of  specified 
debts,  which  should  be  presented  to  the  trust- 
ees before  a  fixed  day.  The  payments  made, 
and  the  sums  received  in  execution  of  the  trust, 
were  liquidated  sums  ascertained  with  entire 
precision.  The  trust  was  completely  executed, 
and  the  balance  remaining  in  the  hands  of  the 
trustees  was  a  sum  certain. 

Under  these  circumstances,  an  action  at  law 
for  monev  had  and  received  could  be  sustained 
by  the  Canal  Company  against  the  trustees, 
they  not  having  sealed  the  deed. 

In  Ganev.  BoberU,  Holt's  N.  P.  C,  600,  Bur- 
rough,  J.,  states  the  rule  on  this  subject  to  be: 
"  If  money  is  paid  into  the  hands  of  a  trustee 
for  a  specific  purpose,  it  cannot  be  recovered  in 
an  action  for  money  had  and  received,  until 
that  specific  purpose  is  shown  to  be  at  an  end. 
If  the  plaintiff  show  that  the  specific  purpose 
has  been  satisfied,  that  it  has  absorbed  a  certain 
sum  only,  and  left  a  balance,  such  balance  (the 
trust  being  closed)  becomes  a  clear  and  liqui- 
dated sum,  for  which  an  action  will  lie  at  law." 
This  statement  of  the  rule  has  been  approved, 
and  in  conformity  with  it  many  cases  decided. 

See.  among  others,  Snglish  v.  Blundett,  8 
$60 


Car.  &  P.,  882;  Bdward*  v.  Bate*,  7  Man.  & 
Gr.,  690;  Allen  v.  ImpeU,  8  Taunt.,  363;  Wet- 
ton  y.  Barker.  12  Johns..  276. 

This  case,  thus  presented,  comes  within  that 
rule;  and  as  an  action  at  law  could  have  been 
sustained  by  the  Canal  Company  to  recover  the 
liquidated  balance  remaining  in  the  hands  of 
the  trustees,  the  plaintiff  could  subject  that 
balance  to  the  satisfaction  of  his  judgment,  by 
attaching  it  as  a  credit  in  thehandis  of  the  trust- 
ees. 

But,  in  addition  to  the  evidence  above  re- 
ferred to,  the  bill  of  exceptions  contains  the 
following  statement  concerning  evidence  in- 
troduced by  the  defendants: 

"  That  on  the  26th  of  June,  1841,  a  bill  was 
filed  in  the  Court  of  Chancery,  in  Maryland, 
against  the  said  garnishees  and  the  Chesapeake 
and  Ohio  Canal  Company,  and  others,  by  the 
Bank  of  Potomac,  claiming  as  assifcnee  of  the 
surplus  which  remained  after  satisfying  tlie 
trusts  under  the  deed  of  April,  1840,  and  pray- 
ing an  account  and  settlement  of  the  trust, 
which  bill  is  in  the  following  words:  It  being 
agreed  between  the  parties  that  the  said  bill 
and  other  portions  of  the  pleadings  or  proceed- 
ings in  that  case,  hereinafter  mentioned  to  have 
been  produced  and  read,  shall  be  received  in 
evidence  and  have  the  same  effect  as  if  the 
whole  record  was  produced,  and  such  plead- 
ings or  proceedings  read  from  it." 

Then  follows  a  copy  of  the  bill,  of  an  opinion 
of  the  acting  Chaneeilor,  and  of  the  final  decree 
in  the  cause.  McLaughlin,  the  present  plaintiff 
in  error,  is  not  made  a  party  to  this  bill.  How 
he  came  into  the  cause  as  a  party  does  not  ap- 
pear. If  by  the  amended  bill,  he  ceased  to  be 
a  party  before  the  final  decree,  because  that  de- 
cree recites  that  the  amended  bill  was  dismissed 
by  the  complainants  before  the  final  submission 
of  the  cause  to  the  Chancellor.  Nor  does  it  ap- 
pear for  what  purpose  McLaughlin  was  made 
a  party,  or  whether  he  at  any  time  submitted 
bis  rights,  as  an  attaching  creditor,  by  a  proc- 
ess out  of  the  Circuit  Court  of  the  United  Stales, 
to  a  court  of  the  State  of  Maryland,  in  a  suit  in 
equity,  begun  after  his  attachment  was  laid. 
But  it  does  not  appear  to  be  material  to  consid- 
er either  of  these  particulars,  because  the  final 
decree  concludes  with  this  clause: 

"And  it  is  further  adjudged,  ordered  and  de- 
creed, that  this  cause  be.  and  the  same  is  here- 
by dismissed  as  against  the  defendant,  Patrick 
McLaughlin,  and  this  decree  is  passed  without 
prejudice  to  the  rights  of  the  said  McLaughlin 
against  any  and  every  of  the  parties  to  this 
suit." 

Either  because  the  GhaneeUor  deemed  it  im- 
proper to  pass  on  his  rights  acquired  by  an  at- 
tachment under  process  of  a  court  of  the  Unit- 
ed States,  or  for  some  other  reasons,  he  baa 
made  a  decree,  which  in  express  terms  leaves 
McLaughlin  in  aU  respects  unaffected  by  that 
suit. 

We  think,  also,  that  so  much  of  the  record 
of  the  chancery  suit  as  is  in  this  record,  though 
it  was  properly  read  in  evidence  to  prove  that 
such  proceedings  were  tiad,  and  such  decree 
made,  is  not  evidence  of  any  facts  found  by 
the  Chaneeilor,  either  in  his  opinion  or  in  the 
decree. 

The  bill  having  been  dismissed  as  against 
him,  and  all  his  rights*  as  against  any  and  every 
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of  the  parlies,  exprewly  wived,  there  has  been 
no  matter  tried  or  adjudicated  as  between  bim 
and  any  other  party,  and  he  stands,  in  all  re- 
spects, as  if  he  had  never  been  a  party  to  the 
suit. 

It  was  innisted  at  the  argument,  that  the  stip- 
ulation already  extracted  from  the  bill  of  ex- 
ceptions made  the  Chancellor's  opinion  evi- 
denre,  as  acainst  McLaughlin,  of  the  facts  it 
finds.  This  was  denied  bv  the  pIsintiS's  coun 
sel;  and  however  probable  we  may  think  the 
inference,  that  the  OhatuseBor't  opinion  was 
treated  as  evidence  by  the  Circuit  Court,  with 
the  consent  of  the  plaintiff,  yet  we  cannot  say 
this  appears  to  us  judicially,  bv  the  bill  of  ex- 
ceptions. The  stipulation  only  extends  so  far 
as  to  make  the  parts  of  the  record,  which  were 
read,  have  the  same  effect  as  if  the  whole  rec- 
ord had  been  put  in.  The  whole  record  might 
have  properly  been  put  in,  to  prove  what  was 
done  and  decreed  in  that  suit,  taleat  quantum. 
But  when  it  appeared  that,  so  far  as  respected 
the  plaintiff  and  his  rights,  nothing  was  done 
or  decreed,  bis  rights  in  this  suit  could  not  be 
nffectrd  by  anything  appearing  therein,  or  de- 
ducible  therefrom.  In  our  opinion,  therefore, 
the  case  is  presented  to  us  upon  evidence,  ex- 
traneous to  the  record  of  the  State  Court.  Upon 
that  evidence,  ^e  think  the  lury  would  have 
been  authorized  and  required  to  find  for  the 
plaintiff;  and  consequently,  that  the  instruc- 
tion given  in  the  court  lielow,  that  their  ver- 
dict must  be  for  the  defendants,  was  errone- 
ous. 

We  express  no  opinion  upon  the  defenses 
supposed  to  arise  out  of  the  facts  found  in  the 
opmion  of  the  ChanaHor.  If  the  facts,  which 
easy  'be  proved  in  defense,  on  another  trial, 
should  amount  to  a  legal  defense  to  an  action 
for  money  had  and  received,  if  brought  by  the 
CVuial  Company,  they  would  also  amount  to  a 
defense  to  this  attachment.  If  they  only  show 
outstanding  equities,  in  third  persons,  of  such 
a  character  that  a  court  of  law  cannot  take 
notice  of  them,  they  must  be  availed  of,  if 
▼alid.  by  a  bill  brought  by  such  third  persons 
against  McLaughlin,  or  by  a  bill  of  interplead- 
er by  the  trustees.  The  attachment  invests  the 
plaintiff  with  the  same  right  of  action  which 
belonged  to  the  Canal  Company;  and  no  de- 
fense which  could  not  have  been  made  at  law 
to  an  action  by  the  Company,  can  be  made  to 
the  attachment,  which  is  but  a  substituted  mode 
of  pursuing  the  same  right. 

Warner  v.  Truly.  17  How..  684. 

So  far  as  respects  equitable  rights  of  setoff 
by  the  garnishee,  a  different  rule  has  been  fol- 
lowed in  Massachusetts. 

Botton  Type  Co.  v.  Mortimer,  7  Pick.,  166: 
Hathaway  v.  Ruitell,  16  Mass.,  478;  Qreen  v. 
Nelton,  12  Met.,  587. 

And,  in  the  absence  of  an  equitable  jurisdic- 
tion in  that  State,  there  has  been,  until  recently, 
no  mode  of  giving  effect  to  the  equitable  rights 
of  the  garnishee,  or  of  third  persons,  save  in  the 
process  of  garnishment,  or  possibly  by  an  ar 
tioD  on  the  case  in  some  instances. 

Fotter  V.  SinkUr,  4  Mass.,  450;  Haieeg  v. 
Langton,  8  Pick.,  67;  Adam»v.  Cordit,  8  Pick., 
260. 

But  in  other  states  it  has  lieen  held  that 
only  legal  defenses  can  be  made  to  the  attach- 
ment. 
See  IHTTow. 


Penndl  v.  Orubb,  18  Penn..  553;  Taylor  v. 
Gardner,  2  Wash.  C.  C,  4«8;  LoJUn  v. 
ShaekUford,  17  Ala..  455;  Edwards  v.  Dela- 
pUane,  2  Har.,  822;  Watkin»  v.  Meld,  1  Eng., 
891. 

We  are  not  aware  that  this  subject  has  roroe 
under  the  examination  of  the  courts  of  Mary- 
land, in  any  reported  Case.  But  in  a  slate 
where  the  legal  and  equitable  jurisdictions  are 
distinct,  and  in  a  court  of  the  United  States, 
having  full  equity  powers,  we  consider  that  a 
garnidiee  should  stand  as  nearly  as  possible  in 
the  same  position  he  would  have  occupied  if 
sued  at  law  by  his  creditor;  and  if  he,  or  any 
third  person,  has  equitable  rights  tor  the  fund 
in  his  hands,  they  should  be  asserted  in  that 
jurisdiction  which  alone  can  suitably  examine 
and  completely  protect  them. 

The  judgment  of  the  Cireuit  Court  is  to  be  re- 
versed, and  the  cause  remanded,  with  directions 
to  issue  a  venire  facias  de  novo. 


THE     STEAMBOAT    NEW    YORK,    he 
Tackle,  Apparel,  «&c.,  THOMAS  C.  DUR- 
ANT,    CHARLES    W.    DURANT     and 
SEPTIMUS  LATHROP.  Umtt.  andAppts., 
«. 

ISAAC  P.  RAE,  owner  of  the  Brig  Sarah 
'  Johanna. 

(See  8.  C,  18  How.,  22^230.) 

Negligenee — not  having  lookout — steamhoat -going 
eight  or  ten  miles  an  hour  in  crowded  harbor 
— ruU  of  navigation  prescribed  by  New  York 
Statute,  not  binding  on  federal  courts. 

Wben  steamboat  was  grolnv  down  East  River  at 
eiffht  or  ten  miles  an  hour  with  gtmng  ebb  tide  and 
heavy  northwest  wind,  having  barges  and  canal 
l)oat8  in  tow,  the  oontinuaDoe  of  that  speed  while 
eDterinKaorowdof  vessels  at  anchor  in  the  hartmr, 
.under  the  olroumstanoes  of  wind  and  tide,  and  In- 
cumbrance of  the  tows,  was  frmss  and  Inexctigublc 
nesll^Doe  and  neglect  of  duty  In  case  of  culllslun 
with  a  brig  lying  at  anchor. 

The  steamboat  was  also  in  fault  In  not  having  a 
loolcout  at  the  time,  properly  gtation<>d. 

A  rule  of  navigation  prescribed  by  the  laws  of 
New  York.  Is  binding  on  her  own  courts,  but  can- 
not retrulate  the  decisions  of  the  federal  courts, 
administering  the  general  admiralty  law. 

An  exception  to  this  principle  is  the  regulation 
of  steam  tioats  and  other  water  craft  In  the  ports  and 
harbors  of  tbeStates,  required  forthe  accnmmodH- 
tion  and  safety  of  vessels.  These  fjrc  police  regu- 
lations in  aid  of  commerce. 

Submitted  Jan.  i8. 1866.    Decided  Feb.  7, 1856. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York,  from  a  judgment  of  the  Circuit  Court 
affirming  the  decree  of  the  District  Court, 
against  the  steamboat  New  York,  for'dam- 
ages. 

The  case  is  stated  by  the  court. 

Messrs.  W.  Q.  Morton  and  F.  B.  Catting>, 
for  the  appellants: 

A  failure  to  hoist  a  signal  light,  by  the  gen- 
eral maritime  law,  is  negligencep«r  «e. 

TheDdawarey.  Ihe Osprey.2Wa.ll.,  Jr., 268; 


NOTB.— CoOMnn.  RlgMs  nf  mteam  and  saUing  tes- 
felitwtth  rtfertnee  to  each  other  and  In  paming  and 
meeting.  See  note  to  St.  John  v.  Paine,  10  How., 
U7. 
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aimp»oa  y.  Hand,  8  Warih.,  811;  Strout  v. 
Pbtter,  1  How.,  89;  71u  Victoria,  8  Wm.  Rob., 
49;  1  Law  N.  S.,  80;  8  Kent'o  Com.,  380.  note 
c. ;  Aug.  Car.,  sec.  649,  and  The  Scioto,  Da  vies, 
859. 

The  law  of  the  State  of  New  York  made  it 
necessary  that  a  good  and  sufficient  light  lie 
shown  in  some  part  of  the  brig's  rigging,  at 
least  20  feet  above  her  deck  and  above  ner  taff- 
rail. 

1  Rev.  Stat.,  685,  sec.  13. 

This  regulation  was  within  the  power  of  the 
state,  ana  pubtic  policy  required  that  it  diould 
be  rigidly  enforced. 

CooUv  V.  Board  of  Port  Wardens,  13  How., 
299;  The  Oirprey,  3  Wall.,  Jr.,  275;  Vandeviaterr 
V.  Wettenelt.  4  Sand.,  613,  cited  in  FKtcK  v.  Iav- 
ingston;  Van  Pelt  v.  Steamboat  Niagara,  cit«l 
in  4  Sand.,  512,  and  in  Fitch  v.  Limngtton.  . 

It  will  be  presumed  that  if  the  light  had  been 
properly  shown,  it  would  have  l)een  observed. 

Moore  y.  Mom,  14  111.,  lOfl. 

Other  precautions  which  should  have  been 
observed  in  a  frequented  thoroughfare,  and  a 
dark  and  tempestuous  night,  were  omitted. 

Halderman  v.  Bechwith,  4  McLean,  286; 
Steamboat  Senator,  1  Cal..  459. 

A  decree  should  be  rendered  for  an  appor- 
tionment of  damages,  upon  the  ground  that  it 
is  doubtful  whether  either  vessel  is  entiiely  free 
from  fault. 

Catharine  of  Dover,  2HiiKg.,  164;  77ie  George, 
2  W.  Rob.,  390;  The  Maid  ofAukland,  6  Notes 
of  Cases,  245. 

The  Sarah  Johanna  was  bound  to  prove,  by 
a  clear  preponderance  of  evidence,  that  she 
complied  with  the  legal  requirements. 

7%«  Ligo,  2  Hagg.,  856;  Strout  v.  Fbiter,  1 
How.,  93;  1  N.  Y.  Rev.  Stat.,  861,  sees.  12, 18. 
46,  Ad.  Rule,  28,  U.  S.  Sup.  Ct. 

Mr.  George  E.  Betta,  for  the  appellee: 

The  brig  was  lying  at  anchor,  helpless  and  at 
a- proper  place,  and  as  the  steamboat  had  con- 
trol of  her  movements,  she  was  at  fault. 

The  Girolamo,  8  Hagg.,  178;  The  George.  9 
Jur..  670;  The  Steamboat  U.  S.  v.  Mayor,  <fo., 
of  St.  Louie.  5  Mo..  230;  8Greenl.  Ev..  sec.  407; 
Strout  v.  Pbtter,  1  How.,  90;  Ihe  Julia  M. 
Halloek.  14  Law  Jur.,  655. 

This  presumption  of  negligence  could  only 
be  repelled  by  proof  that  the  collision  was  the 
result  of  an  inevitable  accident.  The  steamer 
was  in  fault  for  not  carrying  a  lookout. 

The  George.  9  Jur.,  670;  §1  John  v.  Paine,  10 
How.,  567;  The  Catharine  v.  Diekinnon,  17 
How.,  177;  Newton  v.  Steibim,  10  How.,  586; 
The  Qenetee  Chief  y.  Fitxhvgh,  12  How.,  448, 
468;  The  Ogdenibura,  6  McLean,  686. 

The  helms  of  the  barges  were  not  star- 
boarded, and  it  is  no  excuse  that  they  were  not 
manned. 

FrtU  y.  Butt,  12  How..  466;  7%«  Virga, 
7  Jur.,  1174;  Ihs  Itinerant,  2  W.  Rob.,  240. 

The  steamer  used  an  improper  rate  of  speed, 
in  a  place  crowded  with  vessels. 

Newton  v.  Stebbint,  10  How.,  686;  The  Ro»e. 
2  W.  Rob. ,9;  The  Iron  Duke,  4 Notes  of  Cases, 
94.  686;  The  Virga,  1  Jur.,  1174;  2  W.  Rob., 
201;  The  Steamboat  Northern  Indiana,  16  Law 
Rep..  448. 

The  testimony  of  the  steamer's  witnesses  be- 
ing simply  negative,  cannot  be  compared  in  re- 
liability with  affirmative  evidence. 
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WaUanuty.  HaU.  1  Curt..  597:  Chamber*  v. 
(^ueen'i  Proctor,  2  Curt.,  415. 

The  presumptions  are:  1.  That  the  crew  of 
the  brig  performed  their  duty,  it  being  a  uni- 
versally recognized  rule  that  a  vessel  at  anchor 
must  show  a  light. 

8  GreenL,  406;  The  Mary  Stuart,  2  W.  Rob., 
244. 

2.  That  the  men  on  the  brig  knew  better 
what  occurred  in  regard  to  hernavigaUon,  than 
the  men  on  the  other  vessel. 

ITie  Iron  Duke.  4  Notes  of  Cases,  690 ;  case  of 
WiUianu  y.  Chapman,  585. 

The  Statute  is  only  directory,  in  specifying 
the  precise  number  of  feet  above  the  deck  at 
which  the  light  should  be  suspended.  Its 
mandatory  part — that  a  light  be  exhibited  in  the 
proper  place — was  fully  complied  with. 

Dwarris  on  Stats.,  pp.  718.  716;  Bezy.  Jut- 
tieei  ofLeieeeter,  9  Dowl.  &  R.,  772;  Bexy.  In- 
hob.  of  Birmingham,  8  B.  &  C,  29. 

The  maritime  law  regulating  the  navigation 
of  vessels  cannot  be  controlleid  by  state  stat- 
utes. 

Tht  Girolamo,  8  Hagg.,   169;   The  Barque  . 
Chutan,  2  Story,  456;  The  Globe,  18  Law  Rep., 
488:  2  Blaichf.,  427. 

The  Statute  of  New  York  is  not  made  appli- 
cahle  to  seagoing  vessels. 

Halderman  v.  Beekwith,  4  McLean,  292. 

The  rule  of  damagpi  adopted  by  the  commia- 
sioner  was  correct.  The  demurrage  was  proved 
andproperly  allowed. 

WiOiamaon  v.  Barrett,  18  How.,  101:  Bodley 
y.  Beynoldi.  10  Jur..  810:  8  Q.  B..  779;  The 
Narragannelt,  1  Blatchf.,  211. 

The  deterioration  in  the  general  streng^  and 
seaworthiness  of  the  brig,  and  of  her  market 
value  beyond  the  actual  repairs  put  upon  her, 
was  proved  and  properly  allowed. 

The  Schooner  Catharine,  17  How.,  174;  The 
Matehlese,  10  Jur..  1017;  The  OattOe,  2  W. 
Rob..  279;  VowrhM  y.  Earl,  2  Hill..  388. 

Mr.  Juetiee  Nelaon  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  in  admiralty  from  a  decree 
of  the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  New  York. 

The  libel  was  filed  by  the  owner  of  the  brig 
Sarah  Johanna  against  the  steamboat,  for  a  col- 
lision in  the  harbor  of  the  City  of  New  York. 
The  brig  was  lying  at  anchor  in  the  North 
River,  off  pier  No.  6,  nearer  to  the  Jersey  than 
the  New  York  shore,  her  bow  heading  up  the 
River,  there  being  at  the  time  a  strong  ebb  tide, 
and  wind  heavy  irom  the  northwest.  The  col- 
lision occurred  between  four  and  five  o'clock 
in  the  morning  of  the  4th  November,  1850— the 
river  at  this  place  being  filled  with  vessels  at 
anchor  in  the  vicinity  of  the  brig.  The  morn- 
ing was  considerably  dark. 

The  steamboat  was  passing  down  the  North 
River  to  get  round  to  her  Derth  in  the  East 
River.  She  had  in  tow  eleven  heavily  loaded 
barges  and  canal  boats,  the  first  tier  being  three 
abreast  on  each  side  of  her,  the  other  boats 
astern,  towed  b^  lines  attached  to  this  first  tier. 
The  steamer,  with  the  tows,  occupied  a  breadtli 
of  some  three  hundred  feet,  and  from  three 
hundred  and  fifty  to  fonr  hundred  teen  in 
length,  her  bows  projecting  some  sixty  feet 
lUiatd  of  the  tows.     She  entmd  this  thicket  of 
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vessels,  at  anchor  in  the  river,  at  a  rate  of  speed 
from  eigft  to  ten  miles  an  hour,  and  as  we  have 
seen,  wTUi  a  strong  ebb  tide  and  heavy  north- 
west wind;  and  while  passing  through  them, 
the  center  towboat  of  the  tier  on  the  starboard 
side  struck  the  bow  of  the  brig,  smashing  her 
timbers,  cutwater  and  bowsprit,  and  other- 
wise doing  ipeat  damage  to  the  vessel. 

The  ca^ain  of  the  steamboat  admits  that  he 
saw  the  brig  from  three  to.flve  hundred  feet  off 
before  the  collision,  but  as  he  could  not  stop 
his  boat  in  less  than  within  ten  or  fifteen  of  her 
lengths,  the  collision  was  inevitable.  He  ad- 
mits, aiso,  that  it  would  have  required  all 
her  power  to  stop  within  that  distance,  as 
it  would  have  depended  upon  the  way  the  tow- 
boats  weie  managed.  The  rear  tows  were  not 
so  fastened,  he  observes,  as  to  prevent  their 
swioging.  and  could  not  have  been.  Be  gave 
orders  instantly,  on  discerning  the  brig,  to  star- 
IxMrd  the  helm,  and  passed  the  same  order  to 
the  towboats.  This  was  undoubtedly  the  prop- 
er order  at  the  time,  under  the  circumstances, 
but  with  the  rate  of  speed  of  the  steamer,  and 
incumbered  as  she  was  with  her  tows,  it  was 
unavailing. 

Upon  this  statement  of  the  facts  in  the  case, 
it  is  manifest  the  steamer  was  grossly  in  fault 
in  entering  this  crowd  of  vessels  at  anchor  in 
the  harbor,  at  the  rate  of  speed  with  which  she 
was  moving,  especially  in  the  night  time.  A 
collision  with  some  of  them  thus  lying  in  her 
trail  was  the  natural,  if  not  inevitable,  result. 
Lving  at  anchor,  they  were  disabled  from 
adopting  any  measure  to  get  out  of  her  way, 
and  incumbered  as  she  was  with  tows,  she  was 
not  in  a  condition  to  adopt  any  prompt  and  ef- 
fective maneuver  to  avoid  the  danger.  The 
continuance  of  the  speed,  therefore,  under  the 
circumstances  of  wind  and  tide,  and  incum- 
brance and  embarrassment  of  the  tows,  was  the 
grossest  carelessness  and  neglect  of  duty,  with- 
out tlie  semblance  of  excuse.  Indeed,  the  term 
carelessness  hardly  expresses  the  degree  of  fault ; 
under  the  circumstances,  it  seems  almost  to 
have  been  willful,  or  what,  in  degree,  should 
be  regarded  as  equally  criminal. 

The  steamboat  was  also  in  fault  in  not  having 
a  lookout  at  the  time,  properly  stationed.  The 
captain  admits  that  no  person  was  stationed  on 
the  deck  as  a  lookout.  He  claims  to  have  been 
on  that  duty  himself,  although  he  stood  upon 
the  upper  deck,  some  fifteen  feet  above  the 
water,  and  sixty  feet  from  the  bow  of  the 
steamer,  and  was  at  the  time  engag«d  in  giving 
directions  for  the  management  of  ner  and  her 
tows. 

We  have  had  occasion  frequently  to  lay 
down  the  rule,  that  it  is  the  duty  of  steam- 
boats traversing  waters  where  sailing  vessels 
are  often'  met  with,  to  have  a  trustworthy 
and  constant  lookout,  stationed  at  a  part  of  the 
vessel  beet  adapted  for  that  purpose,  and  whose 
whole  business  was  to  discern  vessels  ahead, 
or  approaching,  so  as  to  eive  the  earliest  notice 
to  those  in  charge  of  the  navigation  of  the 
Teasel;  and  that  the  omission  in  case  of  a  col- 
lision, would  beprmafaeie  evidence  of  fault 
aa  the  part  of  the  steamer.  18  How.,  459;  10 
How..  615. 

It  is  insisted,  however,  on  the  part  of  the 
steamboat,  that  the  brig  was  also  in  fault,  in 
not  showing  a  light  whUe  lying  at  anchor.  We 
See  Iti  How. 


have  looked  carefully  into  the  evidence  on  this 
branch  of  the  case,  and  are  satisfied  that  the 
clear  weight  of  it  is  in  favor  of  the  libelants, 
and 'that  a  proper  light  was  kept  constantly 
in  the  fore-rigging,  some  seventeen  feet  above 
the  deck. 

Again,  it  is  claimed  that,  admitting  the  brig 
had  a  light  sufScient,  within  the  requirements 
of  the  admiralty  rule,  still  she  was  in  fault  in 
not  showing  a  light,  in  conformity  with  the 
Statutes  of  New  York,  which  required  it  should 
be  suspended  in  the  rigging  at  least  twenty  feet 
above  deck.  1  Rev.  Stat.,  p.  085,  sec.  12;  also 
Sess.  Laws,  1889,  p.  822. 

This  is  a  rule  of  navigation  prescribed  by  the 
laws  of  New  York,  and  is  doubtless  binding 
upon  her  own  courts,  but  cannot  regulate  the 
decisions  of  the  federal  courts,  administering  the 
general  admiralty  law.  They  can  be  governed 
only  by  the  principles  peculiar  to  that  system, 
as  generally  recognized,  in  maritime  countries, 
modified  by  Acts  of  Ck>ngres8.  independently  of 
local  legislation.  The  Johanna  was  a  f  oreij^n 
ship  engaged  in  the  general  commerce  of  the 
country,  not  in  the  purely  internal  trade  of  a 
state. 

Tlie  Bark  Chusan,  1  Story,  44S. 

We  agree,  an  exception  to  this  general  prin- 
ciple is,  the  regulation  of  steamboats  and  other 
water  craft  in  the  ports  and  harbors  of  the 
States,  which  is  required  for  the  accommoda- 
tion and  safetv  of  vessels  resorting  thither  in 
the  pursuits  of  ousiness  and  commerce.  These 
are  police  regulations  in  aid  and  furtherance  of 
commerce,  enacted  by  the  local  authorities, 
who  have  a  knowledge  of  the  wants  of  the  lo- 
cality, and  a  deep  mtereet  in  properly  pro- 
viding for  them. 

We  are  satitfied  that  the  decree  of  the  court 
belote  i*  right,  and  thould  be  affirmed. 

Mr.  JiitUce  Daniel,  dissenting: 

I  dissent  from  the  decision  just  pronounced. 
This  record  brings  before  us  what  the  testi- 
mony shows  to  be  the  case  of  simple  tort  or 
trespass,  alleged  to  have  been  committed  in 
the  harbor  of  New  York;  which  might  have 
been  disposed  of  upon  principles  and  under  pro- 
ceedings familiar  to  the  habits  of  the  people 
of  the  country,  and  at  a  greater  economy  of 
time  and  expense  than  is  necessarily  incident 
to  proceedings  like  those  just  sanctioned.  I 
should  always  be  reluctant,  were  there  no  con- 
siderations other  than  those  of  mere  conven- 
ience, or  even  of  habit  or  prejudice  involved, 
to  interfere  with  the  local  institutions  or 
customs  of  states  or  communities.  It  is  proper 
to  leave  to  these,  wherever  no  paramount  ob- 
ligation forbids  it,  the  adoption  and  practice  of 
such  local  institutions  or  local  prejudices  if  they 
may  be  so  denominated.  Much  higher  and 
stronger  is  the  motive  for  forbearing  such 
inter^rence  where  the  latter  cannot  be  clearly 
traced  to  an  undoubted  legitimate  authority.  I 
bold  it  as  an  axiom  or  postulate,  that  by  the  ad- 
miralty jurisdiction,  vested  by  the  Constitution 
of  the  United  States,  a  power  has  not  been, 
nor  was  ever  intended  to  be,  delegated  to  those 
courts,  to  supersede  or  cmitrol  the>  internal 
polity   of   the  States   in   providing   for  the 

{>reservation  of  property,  or  for  the  regu- 
ation  of  order,  or  the  security  of  personal 
rights.    These  subjects  constitute  a  class,  the 
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control  of  which  is  inseparable  from  political 
or  social  existence  in  the  states;  every  encroach- 
ment upon  which  ib  an  instance  of  unwarrant- 
able assumption  in  the  federal  government,  and 
of  progressive  decline  in  the  health  and  vigor 
in  Uiose  of  the  States.  Especially  does  it  seem 
strange  to  me  that  there  should  anywhere  exist 
a  tendency  to  extend  a.{iystera  which,  however 
attended  with  advantage  when  limited  to  the 
necessities  in  which  it  originated,  must  (almost 
in  every  instance,)  be  attended  with  inconven- 
ience, and  not  unfrequenlly  with  ruin  to  one 
side  of  the  litigant  parties,  by  operating  the 
seizure  and  transmutation  of  property,  and  of 
course  the  suspension, if  not  the  destruction,  of 
all  business  in  which  that  property  formed  • 
necessary  instrument — and  this,  too,  before  ao 
'  adjudication  upon  the  rights  of  litigants  can 
possibly  be  had;  and  although  such  adjudica 
tion  may  be  in  favor  of  the  pefson  subjected  to 
the  consequences  just  mentioned.  The  guards 
which  the  wisdom  and  beneQccnce  of  the  com- 
mon law  and  equity  jurisprudenceofthecountry 
have  thrown  around  the  rightstsf  property,  will 
tolerate  no  consequences  like  these;  they  require 
judgment  before  execution;  and  this  single  con- 
sideration, were  there  no  other,  should  cause 
them  to  be  cherished  and  maintained,  rather 
than  impugned  or  evaded. 

The  case  before  us  furnishes  a  precedent,  a 
pregnant  precedent,  for  interference  with  the 
harbor  regulations  of  every  town  in  the 
Union,  and  this,  too,  under  the  ambitious  and 
undefinable  pretensions  of  a  great  system  of 
maritime  jurisprudence.  Truly  it  may  be  said 
that  this  pretension  entirely  reverses  the 
maxim  of  that  venerable,  though  neglected 
common  law.  Be  minimis  non  curat  lex;  a 
trespass  in  the  harbor  of  New  York  would 
else  be  a  quarry  u[)on  which  it  would  disdain 
to  stoop. 

But  independently  of  the  objection  to  the 
decision  in  this  case,  which,  in  my  view  of  it, 
results  from  the  absence  of  power  under  the 
Constitution,  upon  the  principles  of  justice  and 
fairness,  were  there  no  restriction  upon  the 
powers  of  the  court,  its  decision  is  altogether 
unwarranted. 

The  evidence  correctly  compared,  so  far 
from  fixing  upon  the  steamboat  the  fault  of  the 
collision,  shows  that  collision  to  have  been  very 
probably,  if  not  certainly,  the  result  of  delin- 
quencv  on  the  part  of  the  brig.  It  seems  to 
have  become  a  favored  doctrine,  that  in  all 
cases  of  collision  between  steamboats  and  sail- 
ing vessels,  the  burden  of  proof,  either  for 
excuse  or  exculpation,  is  to  Se  placed  on  the 
steamboat,  because  it  said  that  she  is  in  a  great 
degree  independent  of  the  winds  and  the  tide, 
and  possesses  entire  control  of  her  movements. 
This  rule,  when  applied  within  the  limits  of 
reason  and  the  bounds  of  unque«<lioned  or  ol>- 
vious  right  as  to  all  parties,  is  just,  and  should 
be  enforced ;  but,  if  strained  or  perverted  to  the 
justification  or  toleration  of  willful  neglect  or 
caprice,  or  perverseness  on  the  one  side,  and  to 
the  extension  of  penal  infliction  on  those  who 
have  Ixsen  involved,  by  the  indulgence  of  such 
neglect  or  perverseness,  the  rule  becomes  the 
source  of  greater  mischiefs  than  it  professes  to 
prevent  or  cure.  It  imposes  upon  an  important 
class  of  interests  in  society  conditions  and  bur 
dens  incompatible  with  the  prosperity  or  even 


with  the  existence  of  those  interest!).  By  the 
rule  thus  expounded — or  if  a  steamer,  merely 
because  she  is  not  propelled  by  the  winds  or 
the  tides,  is  under  all  the  circumstances  bound 
to  avoid  a  vessel  navigated  by  sails — it  would 
follow,  that  should  a  ves-sel  of  the  latter  de- 
scription wantonly  or  designedly  place  her- 
self in  the  track  of  a  steamer,  or  even  put  chase 
to  her  with  that  object,  the  steamer  would 
nevertheless  be  responsible  for  the  effects  of  a 
collision  thus  brought  about. 

Such  an  application  of  the  rule  cannot  be  cor- 
rect. Steamers  have  their  rights  upon  the 
waters  as  certain  and  entire  as  can  be  those  of 
sailing  vessels,  and  the  exercise  of  those  rights, 
under  the  injunctions  of  integrity  and  discre- 
tion, is  all  that  can  justly  be  demanded  of  them. 
There  can  be  no  sound  reason  why  they  should 
be  placed  upon  a  ground  of  comparative  dis- 
advantage with  reference  to  others.  Why 
should  there  be  placed  under  a  species  of  judi- 
cial ban  a  mean  of  navigation  and  intercourse 
which,  in  regard  to  commerce,  science,  litera- 
ture, art,  wealth,  comfort  and  civilization,  haa, 
in  a  few  years,  advanced  the  world  by  more 
than  a  thousand  years,  perhaps,  beyond  the 
point  at  which  the  previous  and  ordinary  modes 
of  navigation  would  possibly  have  attained  ?  I 
am  most  unwilling  to  cripple  or  needlessly  or 
unjustly  to  burden  the  means  of  such  benefits  to 
mankind,  by  harsh  and  oppressive  exactions. 

The  danger  and  injustice  of  such  a  course  are, 
in  my  judgment,  exemplified  by  the  testimony 
in  this  case,  an^  by  the  conclusions  deduced  by 
the  court  from  that  testimony. 

The  witnesses  examined  in  this  case  are  of 
three  classes  or  descriptions:  1st.  Those  who 
belonged  to  the  crew  of  the  brig.  2d.  Those 
who  were  engaged  in  the  management  of  the 
steamer.  8d.  The  owners  or  crews  of  the  sev- 
eral barges  then  in  tow  by  the  steamer. 

It  is  admitted  on  all  sides  that  the  night  on 
which  the  collision  occurred  was  dark,  and  that 
the  brig  was  anchored  in  the  much  frequented 
and  even  greatly  thronged  track  of  vessels  of 
every  description — in  fact,  in  the  very  port  of 
Xew  York.  And  it  is  equally  shown  that,  by 
the  laws  of  the  State  of  New  "^ork.  and  by  rules 
of  the  harbor,  vessels  thus  situated  are  required 
to  hoist  a  light  at  the  elevation  of  twenty  feet 
above  the  deck.  There  are  no  laws  of  the  State, 
nor  regulations  of  the  port,  inhibiting  ingress 
and  egress  into  and  from  the  harbor  during  the 
night,  nor  prescribing  the  degree  of  speed  at 
which  these  movements  shall  be  accomplished, 
and  any  such  regulation  would  be  inconven- 
ient, and  to  say  tiie  least  of  it,  useless,  where 
the  precaution  of  a  light,  such  as  that  pre- 
scribed by  the  IfiW  and  the  regulation  of  the  port, 
was  used.  And  it  would  seem  to  be  as  atourd 
and  as  vain  to  prescribe  a  given  speed  to  a  steam 
vessel  entering  or  leaving  the  harbor,  as  it 
would  be  to  attempt  the  same  thing  as  to  sailing 
vessels,  whose speen,  at  least,  mustdepend  upon 
the  state  of  the  wind  at  the  time  of  her  prog- 
ress. Every  necessity,  every  reasonable  pre- 
caution, every  guide,  is  supplied  by  a  sufficient 
light,  exhibited  at  the  proper  time  and  place. 

The  statements  of  the  crew  of  the  brig  are 
vaeue  and  by  no  means  consistent,  with  re- 
spect to  the  precautions  used  on  that  vessel. 
They  cannot  state  the  precise  time  at  which  a 
light  was  disphtyed,  nor  that  at  which  it  wa* 
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taken  down  to  be  used  for  other  than  the  pnr- 
poaes  of  a  sienal;  nor  do  Ihey  concur  as  to  the 
hour  at  whicu  the  collision  occurred,  nor  as  to 
the  lapse  of  time  between  the  lowering  of  the 
signal  light,  for  the  purpose  of  paying  out 
c&in,  and  the  fact  of  collision.  They  do  agree 
in  stating  the  lowering,  and  in  the  use  of  the 
light  for  another  purpose  than  that  of  a  signal, 
shortly  before  the  collision ;  and  in  the  further 
Important  fact  that  the  light,  when  up,  was 
suspended  several  feet  below  the  elevation  re- 
quired by  the  law  and  the  harbor  regulations. 

It  is  an  opinion  frequently  expressed,  and 
which  seems  to  have  become  trite  with  many 
persons,  with  reference  to  cases  of  collision,  that 
the  crews  of  the  different  vessels  are  almost  cer- 
tain to  swear  to  such  facts  as  will  justify  the 
conduct  of  their  own  vessel ;  or  in  other  words, 
will  excuse  or  justify  themselves,  and  cast  the 
imputation  of  blame  on  the  opposing  vessel  or 
party,  even  at  the  cost  of  perjury;  and  that, 
therefore,  little  or  no  faith  can  be  given  the 
oaths  of  the  oiScers  and  crews  of  the  respective 
vessels.  With  every  proper  allowance  for  the 
influence  of  selfishness,  or  alarm,  or  falsehood, 
it  may  be  remarked  that  extreme  opinions, 
like  the  one  just  stated,  are  them^lves  calcu- 
lated to  lead  to  error,  and  would  often  defeat 
the  purpose  which  the  diffidence  or  mistrust  on 
which  they  rest  would  seek  to  attain.  Collisions 
between  vessels  engaged  in  the  navigation, 
either  on  the  ocean  or  on  rivers,  rarely  occur  in 
the  presence  of  spectators  wholly  detached 
from  and  indifferent  to  the  events  which  really 
take  place.  The  scene  of  such  events  is  usually 
on  the  track  of  the  ocean,  the  course  of  rivers, 
midst  the  darkness  of  night,  where  and  when 
there  are  none  to  testify  save  those  who  partici- 
pate in  the  catastrophe;  and  if  such  persons, 
under  the  influence  of  a  foregone  opinion,  are 
to  be  set  aside  as  unworthy  of  faith,  decisions 
upon  cases  of  collision  will,  and  indeed  must, 
become  so  entirelv  the  result  of  conjecture,  or 
of  an  arbitraiy  rule,  as  to  challenge  but  a  small 
share  of  public  confidence;  and  what  is  of  more 
importance,  may  be  the  instruments  of  injustice 
and  oppression.  The  error  and  inconsistency 
of  this  rule  is  strikingly  exemplified  in  the 
present  instance,  in  which  it  is  seen  that  the 
testimony  on  which  the  decision  professes 
mainly  to  be  founded  is  said  to  be  that  of  the 
captain  of  the  steamer,  the  party  said  to  be  in 
default — a  source  of  evidence  denounced  by  the 
rule  as  unworthy  of  belief.  It  so  hapoens,  how- 
ever, by  a  conjuncture  quite  unusual,  that  the 
case  before  us  is  placed  beyond  the  operation  of 
the  rule  of  evidence  above  adverted  to.  Of  the 
fourteen  witnesses  who  testify  on  l)ehalf  of  the 
defendant  in  the  libel,  seven  of  them  did  not 
belong  to  the  steamer.  They  were  composed 
of  the  masters  and  crews  of  me  barges  then  in 
tow  of  the  former,  and  whose  lives  and  property 
were  imperiled  by  any  misconduct  of  her  con- 
ductors, with  resrard  to  whom  there  is  no  con- 
ceivable ground  YoT  bias  or  partiality  on  the  part 
of  these  witnesses.  Yet  it  is  explicitly  declared 
by  them  all — and  they  all  appear  to  have  been 
awake  and  in  a  situation  to  observe  what  was 
passing — that  not  one  of  them  saw  a  light  of  any 
description  or  in  any  position  displayed  from  the 
brig;  that  the  latter  was  perceived  as  a  dark 
•pot  upon  the  water,  only  when  approached  so 
closely  as  to  be  at  the  immediate  point  of  col- 
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lision.  It  is  incomprehensible  to  Iny  mind  how 
this  could  have  been  the  case  had  there  been 
lights  from  the  brig,  and  especially  at  the  proper 
elevation  prescribed  by  law.  Such  lights  must 
have  been  in  some  degree  perceptible,  instead  of 
the  vessel  being  perceived  only  at  the  very  point 
of  contact,  as  a  dark  spot  upon  the  water.  But 
if  in  truth  the  brig  had  lights  at  all,  provided 
they  were  placed  in  a  situation  to  render  them 
invisible,  or  on  a  place  below  that  prescribed 
by  law,  she  is  as  obnoxious  to  censure  as  if  she 
displaved  no  lights.  The  steamer  is  proved  to 
have  been  abundantly  lighted.  To  excuse  a 
departure  from  the  law.  either  in  failing  to  ex- 
hibit any  lights,  or  displaying  such  as  were  in- 
sufficient or  placed  in  an  improper  position,  and 
still  more  to  make  such  delinquency  the  ground 
of  reclamation  for  injuries  resulting  therefrom, 
appears  to  mie  to  be  the  award  of  a  premium  for 
a  breach  of  duty,  and  an  invitation  to  similar 
offenses  by  others. 

Without  a  further  detail  of  the  testimony  in 
this  case,  I  must  say  that  the  preponderance  of 
that  testimony  is,  in  my  judgment,  against  the 
libelant  upon  the  merits.  Independently,  there- 
fore, of  the  objection  to  the  jurisdiction  of  the 
court,  were  1  at  liberty  to  disregard  that  ob- 
jection, I  think  that  the  libel  should  not  have 
been  sustained.  Upon  the  the  question  of  ju- 
risdiction, it  is  my  opinion  that  the  libel  should 
have  been  dismissed  apart  from  the  merits,  and 
that  the  case  should  by  this  court  be  remanded 
to  the  Circuit  Court,  with  directions  to  dismiss 
the  libel,  with  costs. 

Cited-S  Wall.,  273;  9  WalL,  CTl;  1  Otto,  2(W;  1 
Brown,  68, 288 ;  1  Bias.,  US. 


THE    SHIP  HOWARD,  her  Tackle,   &c., 
WILLIAM    P.  SCHMIDT  and  GEORGE 
BELCHER,  Claimants  and  Appt't, 
e. 
FREDERICK  WI88MAN 

(See  8.  a,  18  How.,  231-235. 

Patatoe*  thipped  untound,  veuel  not  liablt  for 
hss. 

When  potatoes  were  shipped  at  Hamburg,  in 
Germany,  unsound  and  unlit  for  shipment,  and 
were  lost  by  decay  on  the  voyage  to  New  York,  the 
vessel  Is  not  liable  for  their  logii. 

Argued  Jan.  SO,  1856.      Decided  IWi.  IS,  1856. 

APPEAL  from  the   Circuit  Court   of  the 
United  States  for  the  Southern  District  of 
New  York. 
The  case  is  stated  by  the  court. 
Mesgrs.  Reverdy  tjohnaon  and  C.  Don- 
ohae,  for  the  appellants: 

1.  The  contract  is  a  special  one,  and  the  bur- 
den of  proving  it  is  on  the  libelants. 

2.  The  vessel  sailed  as  soon  as  pof»ib1e.  A 
carrier  is  excused,  not  only  by  what  is  technic- 
ally called  the  act  of  God,  but  also  by  other 
causes  beyond  his  control. 

Ang.  Car.,  sec.  289. 

8.  The  cargo  was  unfit  to  be  shipped.  Its 
loss  was  beyond  the  power  of  respondent  to 
control;  hence  he  is  discharged. 

Ang.  Car..  210,  211,  218. 
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The  time  of  shipment  fixes  the  vessel's  charge 
of  the  cargo. 

ato.  Bailm..  sec  538;  Ang.  Car.,  480. 

Mes»n.  Oeors>e  F.  Betta  and  F.  B.  Cut- 
tingf,  for  the  appellees :  ' 

1.  This  court  will  not  reverse  the  decision 
of  the  court  below  upon  matters  of  fact,  unless 
a  mistake  is  clearly  shown. 

WaUh  V.  Hogers.  18  How.,  288. 

2.  A  common  carrier,  having  receipted  for 
freight  in  good  order,  aad  delivered  it  in  a 
mined  condition,  is  presumptively  liable. 

Glark  v.  BamwU,  12  How.,  272;  Rich  v. 
Lambert.  12  How.,  847. 

8.  The  carrier  was  bound  to  have  Used  or- 
dinary forecast  in  anticipating  the  freezing  of 
the  nver,  and  to  have  sailed  in  time  to  es- 
cape it. 

8  Kent.,  204,  262;  Shtpptrd  V.  Rain,  6 
Bam.  &  A.,  240;  Bowman  v.  Teall,  28  Wend., 
806;  Han*  t.  Rand.  4  Wend.,  559;  Orotby  v. 
FUeh,  13  Con.,  410;  WaUoce  v.  Viam.  4 
Blackf..  260. 

Especially  when  the  cargo  consisted  of  per- 
ishable articles. 

Abb.  Ship.,  871. 

Mr.  Juttke  Catron  delivered  the  opinion 
of  the  court: 

This  is  a  proceeding  in  rem,  against  a  for- 
eign vessel,  by  libel ;  charging  that  the  lil)elant 
shipped  on  her,  at  Hamburg,  in  Germany, 
6,004  bushelK  of  potatoes  in  good  order  and 
well  conditioned  for  the  purpose  of  shipping, 
and  that,  by  the  long  and  willful  delay  of  the 
vessel  at  HnmburK,  and  on  her  voyage  to  New 
York,  (to  port  oi  destination)  and  through 
the  carelessness  and  misconduct  of  the  master 
and  owner,  the  potatoes  became  and  wer^  in- 
jured, decayed,  and  wholly  lost  to  the  libelant. 

To  this  charge  the  respondents  answer,  that 
the  decay  of  the  potatoes  was  caused  by  their 
lying  in  port  for  some  time  before  they  were 
put  on  board;  and  that  they  were  delivered  to 
the  vessel  in  a  damp  and  wet  state,  and  were 
not  in  a  sound  condition.  The  alleged  negli- 
gence is  denied  generally. 

On  the  foregoing  issue  the  District  Court 
made  an  interlocutory  decree,  declaring  that 
"the  libelant  recovered  in  this  action  against 
the  ship,  the  value  of  the  potatoes  at  Ham- 
burg at  the  time  they  were  laden  on  board,  to- 
gether with  chargfes  and  expenses,  unless  it  be 
proved  by  the  claimants  Uiat  they  were  not 
then  in  a  good,  sound  condition;  or  that  they 
perished  afterwards,  in  consequence  of  inherent 
disease  or  defects  existing  at  the  time  of  lad- 
ing the  same,  and  not  from  the  prolonged  de- 
tention in  their  transportation ;  and  it  is  further 
ordered,  that  it  be  referred  to  a  commissioner  to 
ascertain  and  report  the  cause  of  the  destruc- 
tion and  loss  of  the  potatoes,  and  their  value 
at  the  time  of  shipment." 

The  commissioner  reported  that  be  had  heard 
the  parties  and  their  testimony,  and  found  that 
the  potatoes  were  in  a  sound  condition,  and 
that  they  did  not  perish  afterwards  in  conse- 
quence of  inherent  disease  or  defects  existing 
at  the  time  of  loading  the  same,  but  that  the 
cause  of  their  destruction  and  loss  was  the 
long  and  protracted  voyage  of  one  hundred  and 
nine  days;  and  that  they  were  worth,  when 
shipped  (including  charges),  f2,266.77. 


This  report  was  adopted  by  the  District  Court, 
and  a  decree  made  accordingly. 

An  appeal  was  prosecuted  by  the  clfdmants 
to  the  Circuit  Court,  where  the  degree  below 
was  affirmed. 

The  potatoes  were  shipped  in  bulk  in  the 
hold  of  the  vessel,  which  mode  of  shipment 
was  adopted  at  the  instance  of  the  libelant's 
agent,  who  superintended  their  stowage. 

It  appears  that  much  rain  fell  during  the 
time  the  potatoes  were  lying  in  lighters, 
awaiting  an  opportunity  to  ship  them,  being 
about  a  month ;  and  it  rained  when  they  were 
alongside,  and  putting  into  the  vessel;  and 
in  our  opinion  it  is  satisfactorily  established, 
that  the  potatoes  were  wet  to  a  considerable 
extent  when  delivered  and  stowed  in  the  hold. 

Wulff,  the  stevedore,  under  whose  imme- 
diate supervision  they  were  stowed.deposes  that 
they  were  wet,  "  and  considering  their  condi- 
tion and  their  being  shipped  in  bulk,  he  thinks 
they  should  not  have  been  shipped  across  the 
Atlantic;  for  said  potatoes  began  to  steam  be- 
fore the  sailing  of  the  ship  Howard." 

The  pilot  of  the  Howard  deposes  that  he  saw 
them  steam  out  of  the  fore  hatch,  during  the 
passage  down  the  river,  before  the  vessel  got 
outside. 

Rumpel  deposes  that  he  saw  the  potatoes  in 
the  lighters  and  on  board,  and  that  they  were 
wet.    So  the  other  witnesses  prove. 

Kundsten,  mate  of  the  Howard,  deposes  that 
the  potatoes  began  to  have  a  bad  smell  when 
the  vessel  was  fourteen  days  out.  The  cap- 
tain says  he  smelt  them  when  they  were  only 
eight  days  at  sea. 

It  is  proved,  by  all  the  witnesses  of  both 
sides,  that  the  potato  crop  of  1840  was  much 
blighted  and  diseased  all  over  Germany;  and 
several  witnesses  declare  that  potatoes  grown 
that  year  were  generally  unfit  for  shipment 
across  the  ocean. 

The  lil)elant'8  witness,  Heidpriein,  anwers 
to  cross-interrogatories,  that  he  purchased  and 
sold  that  year  7,200,000  pounds  of  potatoes: 
that  the  crop  was  generally  unsound,  and  would 
not  stand  being  shipped  in  bulk  for  so  long 
a  voyage  as  from  Hamburg  to  New  York;  says 
he  shipped  to  Hamburg — about  forty  German 
miles  (160  of  ours) — by  water,  and  that  no  cargo 
arrived,  after  being  on  the  way  from  four  to 
fourteen  days,  without  the  potatoes  being  in 
a  bad  condition.  And  respecting  those  shipped 
on  The  Howard,  he  states  that  Mr.  Rawalle, 
Mr.  Wissman's  agent,  applied  to  him  to  pur- 
chase potatoes:  and  he  having  none  to  sell,  told 
Mr.  Rawalle  of  some  for  sale  bv  Lehman  and 
Cleve— which,  not  beine  -sound,  the  deponent 
had  refused  to  buy — and  he  understood  Raw- 
alle purchased  them.  Rawalle  deposes  that  he 
got  the  potatoes  he  shipped  of  Deven  and 
Lehman,  but  declares  they  were  not  sick  or 
diseased. 

Baalman  deposes  that  he  saw  the  potatoes  in 
the  lighters;  that  the^  were  in  a  bad  condition 
and  disd&sed,  he  having  made  examination  by 
cutting  them  with  a  knife,  and  found  they 
were  not  in  good  shipping  order;  and  he  knows 
that  potatoes  of  that  vears  growth,  shipped  in 
bulk  to  England,  arrived  there  in  a  worthless 
state,  and  had  to  be  thrown  overboard. 

Wulff,  the  stevedore,  says  that  when  be 
stowed  the  potatoes  he  examined  them,  by 
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breaking  and  cutting;  tliey  appeared  to  be  un- 
Bound  and  diseased. 

The  master  of  The  Howard  deposes,  that  the 
ship  Miles  took  a  cargo  of  the  potatoes  pur- 
chased bv  Rawalle  f  or  Wissman,  and  what  The 
Miles  did  not  take  were  taken  by  The  How- 
ard; that  he,  the  master,  purchased  some  of 
the  potatoes  that  were  going  to  The  Miles,  for 
use  on  The  Howard,  which  proved  to  be  dis- 
eased and  unfit  for  use  on  belag  cooked. 

The  mate  declares  that  the  potatoes  looked 
well  outside,  but  when  cut  open  they  had  sick- 
ness in  them;  that  the  potatoes  loaded  on  both 
vessels  came  from  the  same  man. 

Arianson,  master  of  the  bark  Miles,  deposes 
that  more  potatoes  were  sent  to  The  Miles, 
when  loading  at  Hamburg,  than  he  could  take 
on  board,  and  that  the  balance  were  sent  to 
The  Howard;  that  the  potatoes  that  he  brought 
rotted.  He  discovered  it  five  or  six  weeks  after 
going  to  sea,  by  the  smell,  which  was  two  or 
three  weeks  before  arriving  at  New  York. 

The  owner  having  been  committed  to  the 
prima  facie  facts  of  soundness  and  good  condi- 
tion by  his  contract  of  affreightment,  it  was 
properfv  imposed  on  him  by  the  District  Court 
to  establish  the  contrary  'by  due  proof;  and 
our  opinion  is,  that  the  proof  produced  by 
him  does  overcome  the  pnma  faeie  presump- 
tion, and  shows  the  potatoes  of  the  libelant  to 
have  been  unsound  and  unfit  for  shipment, 
and  especially  unfit  to  be  shipped  in  biuk  and 
wet.  as  was  done  by  the  libelant's  agent. 

Rawalle  was  examined  for  the  libelant  sev- 
eral times.  He  deposes  that  the  potatoes  were 
put  on  board  in  good  order:  that  they  were  dry 
and  sound;  and  in  his  opinion,  if  The  Howard 
had  sailed  in  due  time,  according  to  her  adver- 
tisement, they  would  have  arrived  at  New  York 
in  a  sound  condition. 

As  a  dealer  in  this  article,  the  witness  bad 
▼ery  small  experience  compared  with  various 
others  examined;  none  of  whom  express  the 
belief  that  this  cargo,  stowed  in  bulk,  could 
have  reached  the  port  of  destination  uninjured. 
But  what  appears  to  us  far  more  satisfactory 
than  the  speculations  of  witnesses  is,  that  the 
cargo  of  The  Miles  was  lost  by  decay,  she  be- 
ing loaded  at  the  same  time  and  in  the  same 
manner  as  was  The  Howard,  and  with  part  of 
the  potatoes  taken  from  the  same  lighters — 
although  The  Miles  made  her  voyage  in  due 
time. 

Our  eondusion  u  that  the  Ubelanft  com  ha* 
no  merit*.  It  i»,  therefore,  ordered,  that  the  decree 
of  the  Circuit  Court  be  reverted,  and  the  earue 
remar,ded  to  thai  court,  with  direeOoti*  to  ditmiit 
the  libel  with  cost*. 

Mr.  Ju*tiee  Daniel: 

In  the  opinion  just  pronounced,  so  far  as  it 
goes  to  demonstrate  the  entire  want  of  justice 
in  the  demand  of  the  libelant,  I  entirely  con- 
cur. The  testimonv  in  this  case  having  satis- 
factorily ascertained  that  the  loss  of  the  cargo 
was  inevitable  from  the  character  of  tlie  sub- 
ject of  which  that  cai;go  consisted,  and  that 
by  no  degree  of  diligence  or  care  could  it  have 
been  transported  in  good  condition  to  its  point 
of  destination.  But  independently  of  these 
CMjnsiderations.  and  in  advance  of  them,  there 
is  another  which,  of  itself,  in  my  judgment, 
riiould  have  prevented  the  claim  of  the  libelant 
See  i»  How. 


from  being  established  or  entertained  at  all  in 
the  district  or  circuit  courts,  and  which  should 
operate  with  equal  effect  in  preventing  its  being 
entertained  here. 

This  case  is  one  of  contract  between  the 
owner  of  property  and  the  master  of  a  vessel  to 
transport  a  cargo  of  potatoes  from  Hamburg, 
and  to  deliver  &em  in  New  York.  It  is  not- 
ing more  than  a  contract  between  the  owner 
of  property  and  a  carrier  to  convey  a  given 
Bubiect  for  hire.  It  was  a  contract  made  upon 
lana  to  be  terminated  and  executed  upon  the 
land  for  a  stipulated  compensation,  and  not 
strictly  or  properly  a  maritime  contract,  in  any 
sense  beyond  any  othercontract  in  the  perform- 
ance of  which  a  party  or  agent  would  be  com- 
I>ellable  to  cross  the  ocean  or  even  to  pass  a 
river.  It  did  not  begin  and  terminate  on  the 
sea.  Upon  this  contract  an  action  might  have 
been  instituted  in  a  court  of  law  either  upon 
the  charter-party  or  the  bill  of  lading  in  con- 
formity with  ancient  and  well-settled  practice, 
and  could  have  been  as  speedily  and  efficiently 
decided  in  such  a  court  as  it  could  be  in  the 
present  form  of  proceeding,  less  familiar  to  the 
common  understanding  and  habits  of  the  coun- 
try, dubious  and  undefined  in  its  claims  to 
power,  and  attended  with  expenses  beyond 
those  incident  to  the  usual  tribunals  of  the 
land. 

My  opinion  is,  that  for  want  of  jurisdiction 
in  the  case  presented  upon  the  face  of  the  libel, 
that  libel  should  have  been  dismissed  by  the 
Circuit  Court,  and  that  this  court  should  now, 
for  that  cause,  order  it  to  be  dismissed. 


JOHN  F.  McKINNEY,  nff.  in  Br., 

e. 

MANUEL  8AVIEG0  ahd  PILAR,  hibWifb. 

(See  8.  C,  16  Bow.,  236-240.) 

Constitution  of'Texa* — inheritance  by  alien* — 
Treaty  of  OuadaJoupe  Hidalgo. 

The  Constitution  of  Texas,  of  1838,  provided  for 
the  transmission  of  estates  of  dtlzenfi  to  their  chil- 
dren or  heirs.  Iielnar  citizens,  and  that  Conirress 
should  leKtelate  to  give  to  aliens  a  reasonable  time 
to  take  possession  and  dispose  of  an  Inheritance. 
But  neitner  Its  Constitution  or  lairs  provided  that 
an  alien  could  transmit  land  In  Texas  by  descent  to 
an  alien  heir. 

Subsequent  Texas  statute  provided  that  an  alien 
heir  must  within  nine  years  sell  the  lands  or  become 
a  citizen. 

The  8th  section  of  the  Treaty  of  Ouadaloupe 
Hldal^,  nf  February,  1848L  Is  Inapplicable  to  per- 
sons who  t)efore  the  revolution  in  Texas  had  l>een 
citizens  of  Mexico,  and  who,by  that  revolution,  had 
been  separated  from  It.  . 

The  right  of  property  to  which  this  article  of  the 
Treaty  was  designed  to  atTord  a  guarantee,  was  that 
which  at  Its  date  l>elonired  to  Mexican  citizens  not 
established  within  the  territories  then  ceded  to  the 
United  States. 

Submitted  Jan.  30,  1866.  Decided  Feb.  It,  1856. 

IN  ERROR  to  the  District  Courtof  the  United 
States  for  the  District  of  Texas. 
The  case  is  stated  by  the  court. 
Mr.  W.  G.  Hale,  for  plaintiff  in  error: 
A  grant  of  land  within  the  littoral  leagues, 
made  by  the  State  of  Coabuila  and  Texas  was 


NOTB.— EiTect  of  alienage,  at  tn  tUie  to  real  ettatr. 
See  note  to  Govemeur  v.  ftol>ert8on,  11  Wheat.,  382. 
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absolutely  Toid,  unless  it  had  received  the  pre- 
vious approbation  of  the  executive  of  theUnion; 
and  the  burden  of  proving  that  approbation  is 
upon  the  party  claiming  under  the  grant. 

Colonial  Laws,  August  18, 1824,  art.  4;  1825, 
art.  7;  1832,  art.  25:  Ooode  v.  McQuten't  Heirt, 
8  Tex.,  241 ;  Edward*  v.  Dam»,  3  Tex.,  821 ;  Be- 
public  v.  Thorn,  3  Tex.,  499;  Jtmet  v.  Borden, 
6  Tex.,  410;iftmp»onv.  MeLemore,  8 Tex.,  448; 
Bi*»eU  V.  Uayne*,  9  Tex.,  666;  D»  Leon  v. 
While,  9  Tex.,  698;  Edward* -v.  DavU,  10  Tex., 
816. 

Under  the  laws  of  Texas,  a  colonist  who 
abandoned  the  State  to  reside  in  a  foreign 
country,  without  having  legally  sold  his  land, 
forfeited  it,  and  it  became  tpto  faeto  vacant. 

HoUiman  v.  Feeble*.  1  Tex.,  678;2fi>rton  v. 
Broum.  2  Tex.,  78;  Wheeler  v.  Moody.  9  Tex., 
872;  Tate*  v.  lam*,  10  Tex.,  168;  Hart.  Dig., 
art  127. 

A  citizen  of  Mexico  residing  in  Texas  before 
the  Declaration  of  Independence,  who  left  the 
country  before  that  declaration,  and  becoming 
domiciled  in  another  state,  elected  to  remain  a 
Mexican  citizen,  thereby  became  an  alien  to  the 
Republic  of  Texas. 

Const.  Repub.  Oen.  Pro  v.,  sees.  6  and  10; 
Hart.  Dig.,  87,  88;  Dawmm'*  Les»ee  v.  Oo(ffrey. 
4  Cr.,  821;  Orr  v.  Hodgton,  4  Wheat.,  453; 
Shank*  v.  Dupont,  8  Pet. .  242:  IngU*  v.  Trustee* 
of  Sailor'*  Snug  Harbor,  8  Pet.,  09;  Oraer  v. 
Hoag,  8  Hill,  li-.HoUingtteorthv.  Duane,  Wall. 
C.  C.,46,  61,  77,  141.  147. 

An  alien  cannot  take  by  descent;  and  the  es- 
tate, where  there  are  no  citizen  heirs,  escheats 
to  the  state  without  oflSce  found. 

Fairfax  v.  Hunter.  7  Cr.,  608;  Orr  v.  Hodg- 
ton,  4 Wheat.,  453;  Le**eeofLevyv.MeCartee. 
6  Pet.,  102;  Hardy  v.  De  Leon,  5  Tex.,  242. 

It  was  admitted  in  the  District  Court  that  the 
original  grantee  of  the  land,  the  mother  of  the 
female  plaintiff,  moved  from  Texas  to  Mata- 
moras,  west  of  the  Rio  Grande,  before  the  dec- 
laration of  independence  of  Texas;  and  that 
she  continued  to  reside  there  as  a  Mexican  cit- 
izen, until  her  death  in  1842,  and  that  the  pres- 
ent plaintiffs  have  since  resided  there  and  in 
other  parts  of  Mexico.  The  plaintiffs,  in  their 
petition,  describe  themselves  as  aliens.  It  is 
evident  that  the  female  plaintiff  was,  with  re- 
spect to  the  lands  in  Texa8,lhe  alien  child  of  an 
alien,  and  as  such,  she  could  not  take  the  estate 
by  inheritance. 

Mr.  Reb«rt  Hughes,  for  defendant  in  er- 
ror: 

Oertrudis  Barrera  was  not  deprived  of  her 
right  to  the  land  in  question,  by  removing  to 
Tamaulipas  after  the  commencement  of  the 
revolution,  and  before  the  declaration  of  inde- 
pendence. This  declaration  was  on  March  2d, 
1836,  and  the  constitution  of  the  Republic  was 
adopted  on  the  17th  of  the  same  month.  The 
8th  section  of  the  General  Provisions  of  the 
Constitution,  upon  which  the  objection  to  her 
right  is  founded,  is  prospective  merely  in  its 
provisions.  It  is  in  these  words:  "All  persons 
who  shall  leave  the  country  for  the  purpose  of 
evading  a  participation  in  the  present  struggle, 
or  shall  refuse  to  participate  in  it,  or  shall  give 
aid  or  assistance  to  the  present  enemy,  shall 
forfeit  all  rights  of  citizentsbip,  and  such  lands 
as  they  may  hold  in  ttie  Republic." 

Hart.  Diig.,  37. 
86C 


Persons  who  left  before  the  declaration,  were 
not  citizens,  and  to  them  the  provision  did  not 
apply;  for  the  penalty  was  a  forfeiture  of  cit- 
izenship and  of  land.  But  even  if  the  land  was 
liable  to  forfeiture,  the  right  remained  wifh  the 
grantee  until  forfeiture  declared.  Such  forfeit- 
ure cannot  be  declared  in  this  proceeding. 

Const,  of  State,  art.  18,  sec.  4;  Hart.  Dig.. 
80;  Hancock  V.  MeKinney,  7  Tex.,  884;  Saiftv. 
Herrera,  9  Tex.,  268. 

Gertrudis  Barrera,  by  adhering  to  her  native 
allegiance,  did  not  forfeit  her  right. 

Jaek*onv.  Lunn,  8  Johns.  Cas.,  100:  9  IT. 
S.  Stat,  at  L.,  920:  Chirac  v.  Chirac,  2  Wheat., 
269. 

The  plaintiff  below,  her  only  heir,  took  by 
descent  under  the  laws  of  Texas. 

Hart.  Dig.,  arte.  88,  585,  600;  Jackton  v. 
Bntton,  4  Wend..  607. 

Mr.  Jiutiee  Campbell  delivered  the  opinion 
of  the  court: 

The  defendants  (Saviego  and  wife)  claimed, 
in  the  District  Court,  two  and  one  half  leagues 
of  land  l^ing  in  the  Counties  of  Goliad  and 
Refugio,  m  Texas,  as  an  inheritance  of  'Mad. 
Saviego,  from  her  mother,  Gertrudis  Barrera, 
who  died  in  Matamoroa,  in  Mexico,  in  1842. 

Gertrudis  Barrera  acquired,  in  1834,  one 
league  of  the  loeu*  in  quo  by  donation,  and  the 
remainder  by  purchase  under  the  Colonization 
Laws  of  the'Stateof  Coahuila  and  Texas,  while 
it  formed  a  part  of  the  Republic  of  Mexico. 
She  occupied  and  improved  the  land  until  the 
commencement  of  the  revolutionary  movements 
in  Texas,  in  1835;  but  prior  to  the  declaration 
ofindependence  in  that  year  she  emigrated  and 
became  a  resident  of  Matamoroe,  where  she 
continued  until  her  death.  The  plaintiffs  were 
also  citizens  of  Coahuila  and  Texas,  but  aban- 
doned their  connection  with  Texas  in  company 
with  their  ancestress,  and  have  retained  their 
*tatu*  as  Mexican  citizens. 

They  are  described  on  the  record  as  aliens 
and  citizens,  and  residents  of  the  Citv  of  Mat«- 
moros,  in  the  State  of  Tamaulipas,  In  the  Re- 
public of  Mexico.  The  defendant  claimed  the 
land  by  virtue  of  locations  and  surveys  of  valid 
land  certiflcates  which  had  been  regularly  re- 
turned to  the  General  Land  Offlce  in  Texas,  be- 
fore the  8l8t  August,  1853. 

A  number  of  questions  are  presented  in  the 
bill  of  exceptions,  but  the  opinion  the  court  has 
formed  upon  the  12th.  13th  and  14th  instruc- 
tions given  at  the  instance  of  the  plaintib,  in 
the  District  Court,  renders  it  unnecessary  for 
us  to  consider  any  others.  These  instructions 
are  as  follows: 

"  12.  If  Gertrudis  Barrera  was  a  citizen  of 
the  Republic  of  Mexico,  domiciliated  within  the 
State  of  Coahuila  and  Texas  when  the  land  io 
question  was  granted  to  her,  her  abandonment 
of  the  State  of  Coahuila  and  Texaet,  and  settle- 
ment in  Matamoros,  in  the  State  of  Tamauli- 
pas, after  the  commencement  of  the  revolution 
in  Texas,  and  before  the  declaration  of  Texan 
independence,  was  nota  forfeiture  of  the  land 
so  Ranted,  nor  did  the  land  thereby  become 
vacant;  and  after  the  close x>f  the  revolution  in 
Texas,  she  would  have  been  authorized  to  en- 
force her  right,  had  she  then  been  living. 

18.  If  Mwlame  Barrera  died  in  Tamaulipas. 
in  1842,  then  being  a  citizen  of  the  said  State 
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of  Taniau1i[Mi9,  domiciliated  there,  and  the 
female  plaintiff  was  her  only  heir,  she  too  be- 
ing a  citizen  of.and  domiciliated  in.TamauIipas, 
laid  heir  could  and  did  tnke,  by  the  law  here, 
the  land  in  contest,  by  descent,  and  had  a  right 
to  enforce  her  title  by  descent,  to  the  same  ex- 
tent that  her  ancestor  could  have  done,  but  sub- 
ject, as  she  is  an  alien,  to  forfeiture  by  pro- 
ceedings on  the  part  of  the  State. 

14.  But  if  00  proceedings  were  instituted 
and  perfected  before  the  late  Treaty  between 
the  United  States  and  Mexico,  the  right  in  said 
heir  becomes  perfect,  and  not  subject  to  for- 
feiture, by  virtue  of  the  8th  article  of  said 
Treaty." 

It  is  settled,  in  the  jurisprudence  of  Texas, 
that  the  Colonization  Laws  of  Coahuila  and 
Texas  annex,  as  an  enduring  and  peremptory 
condition,  to  all  titles  issued  by  their  authority, 
that  the  grantee,  so  long  as  he  remains  the  pro- 
prietor, shall  continue  his  domicil  within  the 
Itepublic  of  Mexico,  of  which  that  State  farmed 
a  part.  A  change  of  domicil  operated  to  de- 
feat the  estate  of  the  grantee,  and  to  restore  the 
land  without  incumbrance  to  the  public  do- 
main, 80  that,  without  a  judicial  or  other  in- 
quirv,  it  might  be  regranted.  The  same  juris- 
prudence recognizes  the  prohibition  upon  for- 
eigners to  inherit  lands  in  Mexico,  for  the  own- 
ers of  lands  were  subject  to  charges  and  obliga- 
tions which  cituena  could  alone  perform. 

HMiman  v.  PeebUt,  1  Tex.,  67^;  Horton  v. 
Brovin,  2  Tex.,  78;  Tatet  v.  Jam»,  10  Tex., 
168. 

The  conduct  of  Oertrudis  Barrera  and  her 
children,  the  defendants  in  this  suit,  after  the 
commencement  of  the  revolutionary  move- 
ments in  Texas,  and  which  separated  that 
State  from  Mexico,  deprived  them  of  all  claim 
to  political  rights  in  the  new  Republic,  and 
placed  them  under  the  civil  disabilities  of 
foreigners  under  its  laws.  The  constitution  of 
Texas,  of  lHSi6,  identified  as  citizens  only  such 
persons  as  were  residing  in  Texas  on  the  dav  of 
the  declaration  of  independence,  or  shoula  be 
naturalized  according  to  its  provisions.  Hart. 
Dig.  85,  38;  IngUa  v.  Tni»Ue»  of  Sailor's 
Snug  Harbor,  8  Pet.,  99.  The  same  instrument 
provided  that  "no  alien  shall  hold  land  in 
Texas,  except  by  titles  emanating  directly  from 
the  government  of  this  Republic  "  (Hart.  Dig., 
88,  sec.  10),  and  provided  that  Congress  shoula, 
.  as  early  as  practicable,  introduce  by  statute  the 
common  law  of  England,  with  such  modifica- 
tions as  the  circumstances  of  the  State  might 
require.  Tlus  duty  was  performed  in  1840,  by 
an  enactment  that  "  the  common  law  of  En- 
gland, so  far  as  it  is  not  inconsistent  with  the 
Constitution  or  Acts  of  Congress  now  in  force, 
■hall,  together  with  such  Acts,  be  the  rule  of 
decision  in  this  republic,  and  shall  continue  in 
full  force  until  altered  or  repealed  by  Congress." 
The  common  law  authorities  clearly  establish 
that  Mad.  Saviego,  under  the  circumstances,  is 
not  deemed  to  be  an  heir  at  law,  having  no  in- 
heritable blood,  and,  in  the  absence  of  such 
heirs,  the  estate  would  be  cast  immediately 
upon  the  State  without  inquest  of  office. 

Hodgaon  v.  Orr.  4  Wheat.,  453;  Hardy  v.  De 
Lear,  5  Tex..  211,  243. 

We  shall  now  examine  if  there  are  other 
provisions  in  the  laws  of  Texas  to  relieve  the 
defendants  from  the  apparent  disability. 
See  lU  How. 


The  constitution  of  Texas,  by  way  of  ex- 
ception to  the  general  Inhibition  upon  aliens 
to  "  bold  lands  except  b^  titles  emanating  di- 
rectly from  the  Republic,"  declares  that  "if 
any  citizen  should  die  intestate  or  otherwise, 
his  children  or  heirs  shall  inherit  his  estate,  and 
aliens  shall  have  a  reasonable  time  to  take  pos- 
session of  and  dispose  of  the  same  in  a  manner 
hereafter  to  be  pointed  out  by  law."  The  lOth 
section  of  the  Law  of  Distribution  and  Descent 
(Hart.  Dig.,  art.  SS-'i),  provides  "  In  making  title 
to  land  by  descent.it  shall  be  no  bar  to  a  party 
that  any  ancestor,  through  whom  he  derives 
his  descent  from  the  intestate,  is  or  hath  been 
an  alien;  and  every  alien  to  whom  any  land 
may  be  devised  or  may  descend,  shall  have 
nine  years  to  become  a  citizen  of  the  Republic 
and  take  possession  of  such  land;  or  shall  have 
nine  years  to  sell  the  same,  before  it  shall  be 
declared  forfeited,  or  before  it  shall  escheat  to 
the  government."  The  first  clause  of  this  sec- 
tion is  substantially  a  re-enactment  of  the  Stat- 
ute of  11  and  13  William  III.,  ch.  6,  and  re- 
moves no  other  defect  than  the  want  of  in- 
heritable blood  arising  from  the  alienage  of 
some  person  through  whom  the  heir  must  de- 
duce his  claim. 

MeCreery  v.  SomerviOe,  9  Wheat.,  854. 

Tlio  second  clause  modifies  the  existing  laws 
which  regulate  the  capacities  of  aliens  to  take 
or  hold  real  property  in  the  State,  whether  by 
devise  or  descent. 

But  the  remedial  effect  of  the  Act  does  not 
extend  beyond  the  disability  of  an  alien  heir. 
It  contains  no  enactment  in  favor  of  an  alien 
who  may  have  acquired  possession  or  property 
in  lands,  wherebjr  he  could  mak«  a  valid  be- 
quest or  transmit  it  to  his  heirs,  whether  aliens 
or  citizens  by  descent. 

The  Act  of  which  this  section  forms  a  part  is 
framed  for  the  disposal  of  the  estates  of  those 
having  "  title  to  any  estate  in  inheritance,  and 
regulates  its  descent  or  distribution."  The 
prohibition  in  the  Constitution  upon  aliens  to 
bold  lands  in  Texas,  and  the  limited  powers 
of  Congress  to  introduce  favorable  conditions 
in  favor  of  alien  heirs,  must  be  remembered 
in  ascertainig  its  meaning.  Tlie  Constitution 
bad  provided  for  the  transmission  of  the  estates 
of  citizens  to  their  children  or  heirs  (beinir 
citizens),  and  then  provides  that  Congress  shall 
legislaie  to  give  to  aliens  a  reasonable  time  to 
take  possession  and  to  dispose  of  such  an  in- 
heritance. Neither  the  language  of  the  Act 
nor  the  policy  of  the  State,  as  it  may  be  dis- 
covered from  Us  constitution  and  laws,  author- 
izes the  conclusion  that  an  alien,  claiming  real 
propertjr  in  Texas,  can  transmit  it,  by  descent, 
to  an  heir  who  is  also  an  alien. 

The  subject  matter  to  which  these  provisions 
all  relate  is  the  estates  of  citizens;  and  we  can- 
not apply  their  conditions  to  the  special  and 
peculiar  case  of  an  inheritance  claimed  by  an 
alien  heir  in  the  right  of  an  alien  intestate.  The 
question  has  not  arisen,  so  far  as  we  can  dis- 
cover, in  the  courts  of  Texas:  but  in  the  case 
of  Gryer  v.  Andrews,  11  Tex.,  170,  the  court 
seems  to  assume  that  the  Act  we  have  consider- 
ed was  a  legislative  compliance  with  the  con- 
stitutional guarantees  in  favor  of  the  alien 
heirs  of  deceased  citizens;  and  that  the  alien 
heir  must,  within  nine  years,  sell  the  lands  or 
become  a  citizen.    In  the  present  instance, 
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citizenship  has  not  been  acquired,  wliicli  tlutt 
court  seems  to  treat  as  a  prerequisite  to  an 
entnr  on  ttie  inherilance. 

The  last  question  remaining  for  oontidera- 
'tion  arises  on  ibe  8tti  section  of  the  Treaty  witli 
tlie  Ilepublic  of  Mexico  of  the  2d  February, 
1848(9  Stat,  at  L.,  028),  called  the  Treaty  of 
Guadaloupe  Hidalgo.  The  first  clause  of  that 
article  Drovides  "  lor  the  Mexicans  now  estab- 
lished in  territories  previously  belonging  to 
Mexico,  and  which  remain  for  the  future  with- 
in the  llmiu  of  the  United  States."  The 
second  clause  provides  for  those  who  shall  pre- 
fer to  remain  In  the  said  territories,  and  they 
are  authorized  to  retain  the  title  of  Mexican 
citizens  or  acquire  the  rights  of  citizens  of  the 
United  States.  The  third  clause  prescribes 
"that  in  the  said  territories  property  of  every 
kind,  now  belonging  to  Mexicans  not  estab- 
lished there,  shall  be  inviolably  respected.  The 
S resent  owners,  the  heirs  of  these,  and  all 
[exicans  who  may  hereafter  ac(}uire  said 
property  by  contract,  shall  enjoy  with  respect 
to  it  guarantees  equally  ample  as  if  the  same 
belonged  to  citizens  of  the  United  States."  To 
what  teritories  did  the  high  contracting  parties 
refer  to  in  this  article?  We  think  it  clear  that 
they  did  not  refer  to  any  portion  of  the  acknowl- 
edged limits  of  Texas.  The  territories  alluded 
to  are  those  which  had  previously  to  the  Treaty 
belonged  to  Mex!co,ana  which.aiterthe  Treaty, 
should  remain  within  the  limits  of  the  United 
States.  The  Republic  of  Texas  had  been  many 
years  before  acknowledged  by  the  United  States 
as  existing  separately  and  independently  of 
Mexico;  and  as  a  separate  and  independent 
State  it  bad  been  admitted  to  the  Union.  The 
government  of  the  United  States,  by  that  Act, 
had  conferred  upon  the  population  established 
there  all  the  privileges  within  their  constitu- 
tional competency  to  grant. 

The  various  stipulations  contained  in  this 
article  are  wholly  inapplicable  to  the  persons, 
who  before  the  revolution  In  Texas,  had  been 
citizens  of  Mexico,  and  who,  by  that  revolution, 
had  been  separated  from  It. 

The  right  of  property,  to  which  this  article 
of  the  Treaty  was  designed  to  afford  a  guaran- 
tee, extended  to  property  of  ever)r  kind  which 
at  its  date  belongM  to  Mexican  citizens  ("  now 
belonging  to  Mexicans  ")  not  established  with- 
in the  territories  then  ceded  to  the  United 
States.  In  the  present  instance,  the  Republic 
of  Texas  had  acquired  title  many  years  before, 
and  the  land  at  the  date  formed  its  public 
domain. 

Our  eondutwn  it,  that  the  judgment  of  the 
Dittriet  Court  should  be  merted,  and  the  eaute 
remanded  to  that  wwrt for  further  proeeedtngt. 

ated-n  How.,  n ;  8  Otto,  «a«. 


JOHN  G.  SHIELDS,  Appt., 
«. 
ISAAC  THOMAS  and  MARY,  ats  Wife  ; 
NANCY    PIRTLE,    JOHN   B.  GOLDS- 
BURY.  THOMAS  8TARKS  and  ELIZA- 
BETH, HiB  Wife,  and  JAMES  PICKETT 
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dreuit  Churl  ofKentueky  hat  juriedietion  of 
eetOemeiU  of  eUatee — triuntary  appearance 
eimfere  junttUetion — multtfarioumeu  defined 
— right  of  trial  hyjury  not  apj^ioMe  to  emiUy 
court* — Dittriet  Court  hatjuritdieUon  of  bill  to 
execute  decreet  tf  state  court. 

Circuit  Oourt  of  Kentuokr  has  jurisdiotion,  bav- 
ing  irenerol  equity  powers,  either  tnpermnam  or 
in  rem,  as  to  persons  or  property,  such  as  the  set- 
tlement of  estate  of  intestate  who  Uved  an<l  died 
within  the  limits  of  the  court's  authority. 

The  prooeedinjra  are  binding  only  on  those  legal- 
ly served,  or  those  who  have  voluntarily  submitted 
themselves  as  parties. 

A  voluntary  appearanoe  and  answer  precludes  ob- 
jection to  Jurisdiotion  for  non-residence. 

Each  case,  as  to  whether  it  is  multifarious  must 
be  determined  by  its  peculiar  features. 

Hultifarlousneas  defined. 

Bill  for  recovery  of  a  subject  under  a  common  ti- 
tle, although  complainants  claim  In  aliquot  parts, 
aaralnst  persons  for  withholdinirand  divertinir  tnat 
gubloct,  who  are  Jointly  and  severally  liable  there- 
for, is  not  multlnrlouB. 

The  7th  amendment  of  the  Constitution  providinir 
"that  In  suits  at  common  law  where  the  value  in 
controversy  shall  exceed  ffiO,  the  right  of  trial  by 
Jury  shall  be  preserved,"  does  not  apply  to  courts 
of  equity. 

District  Court  has  Jurisdiction  of  a  Mil  in  equity 
to  carry  into  execution  decree  of  State  Court. 

Argued  Jan.  SO,  1866.    Decided  Feb.  19, 185^. 

APPEAL  from  the  District  Court  of  the  Unit- 
ed States   for  the  Northern  District   of 
Iowa. 
The  case  is  stated  by  the  court.    ' 
Mr.  R.H.  Oillat,  for  the  plaintiffs  in  error: 

1.  There  was  adequate  remedy  at  law,  and 
hence,  a  suit  in  equity  could  not  be  sustained. 

Baker  v.  Biddte,  1  Bald.  C.  C,  894;  Herdeg 
V.  Soper,  8  Bam.  &  C,  16;  SadUr  v.  Bobintan, 
1  Kent.,  2S8:  Duboit  y.  Dubois,  6  Cow..  494; 
Howard  v.  Hoioard,  15  Mass.,  197;  McKim'r. 
Odoom,  8  Fairf.,  (12  Me.,)  94;  Etant  v.  Totem. 
9  8.  &  R.,  292;  Pennington  v.  Gibson.  16  How. . 
66. 

2.  The  bill  is  multifarious, embracing  separate 
causes  of  action,  and  therefore  bad. 

1  Dan.  Ch.  Pr.,  437;  Cooper's  Eq.  PI.,  183; 
Mit,  146,  147;  Yeaton  v.  Lennox,  8  Pet.,123. 

8.  A  final  decree  in  equity  cannot  be  made, 
until  all  the  parties  interested  are  made  parties. 

Mit.,  4,  145;  Cooper's  Eq.  PI.,  38;  PooU  v. 
Clark,  2  Atk.,  516;  Ooekbum  v.  Thompson.  16. 
Yes.,  825;  PtUkv.  Clinton,  12  Ves.,  68:  WilkinA 
V.  F'rn,  1  Meriv.,  262;  Rustel  v.  Clark,  7 
Cranch.  69;  Marshall  v.  Beeerley.  6  Wheat.. 
818;  Conn.  v.  Penn.,  6  Wheat.,  4i4. 

Demands  cannot  be  split  up  and  separate 
suits  brought. 

Smith  V.  Jonet,  16  Johns.,  229;  Farrington  v. 
Payne,  16  Johns.,  432;  WHlard  v.  aperrg,  16 
Johns,  121;  Phillips  v.  Beriek,  16  Johns.  186; 
ConneU  v.  Cook,  7  Cow.,  810;  MOler  v.  Cknert.  I 
Wend.,  487;  Butler  v.  Wright,  2  Wend..  8tt»: 
Oolein  v.  Corvin,  15  Wend.,  567;  Ouemieg  v. 
Carver,  8  Wend.,  492;  Bendemagle  v.  Cocks,  19 
Wend.,  207. 

4.  Whether  a  court  liave  Jurisdiction  of  the 
person  or  subject  matter  of  a  suit,  may  be  in- 
quired into  by  other  courts. 


NOTB.— ./IppearanM  cures  de/eett  ^  sertiee  of 
pmcess  and  Us  mm-wrriee.  except  loant  of  jitritdfe- 
Uon.  See  note  to  Knox  v.  Summers,  3  Cianob,  49S. 
Bfeet  of  appearance  bv  coumri  or  attorney  <n  an 
action.  Unauthorlxed  appearance.  What  it  an  ap- 
pearance. See  note  to  Shelton  v.  Tiffln,  S  How.,  in. 
MulUfartoumem.  See  note  to  Oainos  v.  Obew,  S 
How.,  «U. 
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EBiott  r.  Pitrtol,  1  Pet.  ,810;  Tfu/mpmn  v.  Tot- 
mfe.  a  Pet..  157;  Bniey.  ITimely,  4  Cranch,  248; 
Hieleeg  v.  Stewart.  8  How..  762;  Sehriner  v. 
Lynn.  2  How.,  60:  Lincoln  v.  Totoer.  2  McLean, 
478;  WUUamt  v.  Pruton.  3  J.  J.  Marsh.,  Ky., 
800. 

5.  A  judgment  against  persons  not  within  the 
jarisdiction  of  the  court,  and  who  were  not 
served  with  the  process,  and  who  did  not  ap- 
pear to  the  action,  is  null  and  void. 

Eieer  v.  Coffin.  1  Cush.,  24;  Hiekey  v.  Smith, 
1  Eng.,  456;  3  Eng.,  318;  Woodruff  v.  Taylor, 
30  Vt.,  65;  Dam>  v.  Smith,  6  Ot%.,  274;  Dunn  v. 
EaO, 8 B\ackt.,S2:DeAreyv.K«teAum.n  How., 
165;  LiiieoU  v.  T»i)!r  3  MiiLean.  473;  W»«- 
tamt  v.  Pretton,  9  J.  jyiatah., 600;  Shaeffery. 
Oatet,  2  B.  Moo.,  458;  Johnton  v.  Vaughan,  9 
B.  Hon.,  218:  Rogers  y.  Hagan,  6  J.  J.  Marsh., 
578t  Cobb  y.  Haynei.  8  B.  Mon.,  187;  WUUaim 
y.  Preston,  8  J.  J.  Marsh..  600. 

6.  A  judgment  or  decree  void  as  to  one  or 
more  of  the  parties,  is  void  as  to  all. 

HaU  y.  Waiiams,  6  Pick..  282;  Rieha/rdsony. 
Walton,  13  .Tohns.,  434;  Hotbrook  v.  Murray,  5 
Wend.,  161;  Bnngdyy.  Webster .  11  N.  H.,  299; 
Sanehard  v.  Gregory,  14  Ohio,  418;  WiCiiamty. 
Duffy,  7  Humph.,  265. 

Mr.  Piatt  Smith,  for  appellees: 

The  Grayson  Circuit  Court  in  Kentucky  had 
jurtHdiction  of  the  subject  matter  and  of  John 
Q.  Shields.  Consequently  its  decree  cannot  be 
inquired  into;  full  faith  and  credit  are  to  be 
given  to  it. 

Const.  U.  S.,  art.  4,  sec.  1;  Act  Cong.  May 
86, 1790;    1  Stat,  at  L.,  122. 

As  to  James  Shields  and  Henry  Yates,  who 
are  non-residents  and  proceeded  against  as  such, 
the  Kentucky  decree  would  not  be  binding  on 
them,  except  in  the  State  of  Kentucky,  the 
courts  of  that  State  not  having  obtained  juris- 
diction of  their  persons.  

Sto.  Confl.  Laws,  sec.  569;  WSliams  v.  Pres- 
ton, 8  J.  J.  Marsh.,  600;  Cobb  v.  Hay  net,  8  B. 
Mon.,  189. 

The  remedy  at  law  would  have  caused  a  mul-. 
tipliclty  of  siuta.  and  if  the  whole  had  been  at- 
tempted in  one  suit,  there  was  no  mutuality  be- 
tween the  olaintifiFs. 

Gould,  PI.,  197;  2  Wend.,  117,  N.  2. 

No  action  at  law  will  lie  on  the  decretal  order 
of  a  court  of  equity. 

Bagh  y,  Higgs,  8  Wheat.,  697;  Carpenter  v. 
Thornton,  8  B.  &  Aid.,  52;  Elliot  v.  Bay,  2 
Blackf.,  81;  Van  Buskirkv.  Muloek,  8  Harr., 
N.  J.,  184 

Unless  the  remedy  at  law  is  plain,  adequate 
and  certain,  equity  hai  jurisdiction.  It  cannot 
be  maintained  that  a  court  of  equity  will 
interfere  only  when  no  remedy  can  be  had  at 
law. 

Boyees  Bxrs.  v.  Orundv,  8  Pet.,  215;  Chrp. 
of  GarUsU  y.  Wilson,  18  Ves.,  279;  1  Dan.  Ch. 
Pr..  611:  Adams  Eq.,  2  Am.  ed.,  220,  note. 

The  preventing  multiplicity  of  suits,  is  itself 
a  cause  for  giving  equity  jurisdiction. 

Jesus  College  v.  Bloom.  3  Atk.,  263;  1  Sto.  Eq. 
Jar.,  sec. -64,  K.  67;  Sto.  Eq.  PI.,  sees.  287,  473. 

Mr.  Juftiee  Daniel  delivered  the  opinion  pt 
the  court: 

Upon  an  appeal  from  a  decree  in  chancery 
by  the  District  Court  of  the  Northern  District  of 
Iowa. 
See  10  How.  U.  8.,  Book  16. 


This  case,  although  upon  the  record  a  good 
deal  extended  in  volume,  is  in  eifect  narrowed 
to  the  questions  of  law  arising  upon  the  plead- 
ings. 

The  facts  of  the  case,  so  far  as  a  statement  ol 
these  is  necessary  to  an  accurate  comprehension 
of  the  legal  questions  discussed  and  decided, 
were  as  follows:  In  the  year  1839,  a  portion 
of  the  appellees,  as  heirs  and  distributee^  of 
John  Goldsbury,  by  their  bill  filed  in  the 
Circuit  Court  for  Grayson  County,  in  the  State 
of  Kentucky,  alleged  that  their  ancestor  died 
in  Nelson  County,  in  the  State  aforesaid,  intes- 
tate, leaving  a  widow,  Eleanor  Goldsbury,  and 
four  children — three  daughters,  Elizabeth, 
Nancy,  and  Mary,  and  one  eon,  Bennett  Golds- 
bury— all  these  children  infants  at  the  time  of 
their  father's  death.  That  John  Goldsbury  died 
possessed  of  one  male  knd  one  female  slave, 
and  of  other  personal  property,  and  perfectly 
free  from  debt.  That  the  widow  Eleanor  Golds- 
bury, who  was  appointed  the  administratrix  of 
her  husband,  and  as  such  took  possewinn  of  the 
estate  within  a  year  from  the  period  of  hia 
death,  interraarrifKl  with  one  James  Shields,  in 
conjunction  with  whom  she  had  continued  to 
bold  the  entire  estate,  and  to  apply  it  to  their 
exclusive  use,  without  having  made  any  settle- 
ment or  distribution  thereof.  The  bill  further 
charged  that  Shields  and  wife,  after  enjoying 
the  services  and  hires  of  the  male  slave  for  sev- 
eral years,  had  ultimately  sold  him,  and  that, 
in  the  year  1818.  they  removed  from  Kentucky 
to  the  State  of  Missouri,  carrying  with  them  the 
female  slave  belonging  to  the  estate  of  John 
Goldsbury,  together  with  her  descendants,  sev- 
en in  number,  and  of  great  value;  that  upon 
application  to  said  Shrelds  and  wife  for  a  sur- 
render of  those  slaves,  and  for  an  account  of 
the  estate  of  John  Goldsbury  so  possessed  and 
used  by  them,  this  request  was  refused,  and 
by  a  fraudulent  confederacy  between  Shields 
and  wife,  and  John  G.  Shields,  their  son, 
and  Henry  Tates,  their  son-in-law,  the  slaves 
had  by  the  son  and  son-in-law  been  secreted, 
carried  oS  and  sold,  in  parts  unknown  to  the 
complainants,  and  the  other  personal  estate  of 
John  Goldsbury  fraudulently  disposed  of  in 
like  manner.  The  bill'also  made  defendants 
the  representatives  of  the  surety  of  Eleanor 
Goldsbury,  in  her  bond  given  as  administratrix 
of  her  first  husband.  The  bill  also  made  de- 
fendants, though  not  in  an  adversary  interest, 
Isaac  Thomas,  and  Mary,  his  wife,  Elizabeth, 
John  and  Ann  Goldsbury,  which  said  Elizabeth, 
John  and  Ann,  are  the  infant  children  of  Ben- 
nett Goldsbury,  son  of  John  Goldsbury,  de- 
ceased. 

After  the  filing  of  the  bill  in  this  case,  it  ap- 
pearing to  the  satisfaction  of  the  court  that 
James  Shields,  and  Eleanor  his  wife.  Elizabeth, 
John,  and  Ann  Goldsbury,  John  Shields,  and 
Henry  Yates,  were  not  inhabitants  of  the  State 
of  Kentucky,  there  was,  on  the  25th  of  Decem- 
ber, 1889,  under  the  authority  of  the  Statute  of 
Kentucky  with  reference  to  absent  defendants, 
issued  by  the  court  what  is  termed  a  warning 
order  by  which  the  absent  defendants  were  re- 
quired to  appear  at  the  next  April  Term  of  the 
court,  and  answer  the  complainants'  bill. 

Afterwards,  viz. :  on  the  28th  of  April,  1840, 
the  ab<<ent  defendants  still  not  appearing,  under 
the  lik<;  authority  of  the  law  uf  ihe  Slate,  tlic; 
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clerk  of  the  court,  hj  its  order,  filed  on  behalf 
of  those  defendants  a  traverse  denying  the  alle- 
gations of  tpe  complainants'  bill. 

Subsequently  to  this  proceeding,  viz. :  on  the 
80th  of  October,  1841,  the  said  John  O.  Shields 
filed  his  answer  to  the  complainants' bill;  there- 
by recognizing  at  to  himself  personally  theju- 
risdiction  of  the  court. 

Upon  these  pleadings,  the  cause,  after  an  ex- 
amination of  witnesses,  and  upon  a  report  of 
the  master,  came  to  a  hearing  before  the  Cir- 
cuit Court,  and  this  tribunal  decreed  against 
the  representative  of  the  surety  in  the  admin- 
istralion  bond  of  Mrs.  Goldsbury  (afterwards 
Mrs.  Shields),  and  against  James  Shields,  her 
husband,  she  having  departed  this  life,  John 
O.  Shields,  the  son,  and  Henry  Yates,  the  son- 
in  law,  in  favor  of  the  heirs  and  distributees  of 
John  Goldsbury,  the  portions  reported  to  be 
due  to  them  respectively  of  the  general  effects 
of  John  Goldsburv,  deceased,  and  of  the  val- 
ues and  hires  of  the  slaves.  Upon  an  appeal 
taken  from  this  decree  to  the  Supreme  Court  of 
Kentucky,  it  being  the  opinion  of  the  latter, 
that  under  the  circumstances,  the  surety  in  the 
administration  bond  should  not  be  cnarged, 
and  also  that  an  amount  equal  to  the  price  of 
the  slave  Mat,  sold  by  the  administratrix  and 
her  husband,  and  to  the  hires  of  the  remaining 
slaves,  had  been  properly  applied  to  the  dower 
of  the  widow  and  to  the  use  of  the  heirs  of 
John  Goldsbury,  it  ordered  the  decree  of  the 
Circuit  Court  to  be  re  formed  in  conformity 
with  the  opinion  of  the  Supreme  Court.  By  a 
final  decree  of  the  Circuit  Court  of  Grayson 
County,  made  on  the  28ih  day  of  October, 
1846,  the  bill  as  to  the  representative  of  the 
surely  in  the  administration  bond  was  dis- 
missed, and  the  defendants.James  Shields, John 
G.  Shields  and  Henry  Yates,  and  each  of 
them,  who  had.  by  fraudulent  combination, 
secreted  and  carried  off  and  disposed  of  the 
descendants  of  the  female  slave,  originally  the 
property  of  John  Goldsbury,  were  decreed  and 
ordered  to  pay  to  the  he\'%  of  said  John  Golds- 
bury, severally,  the  amounts  ascertained  to  be 
due  to  them  as  their  respective  and  separate 
portions  of  the  value  of  the  slaves  thus  fraud- 
ulently disposed  of,  without  any  allowance  for 
the  hires  of  those  slaves. 

To  obtain  the  benefit  of  this  last  decree,  the 
suit  now  before  us  was  instituted  in  the  names 
of  the  appellees.  Isaac  Thomas  and  Mary  his 
wife,  Uriah  Pirlle  and  Nancy  his  wife,  citizens 
of  the  State  of  Kentucky,  and  John  B.  Golds- 
bury, a  citizen  of  the  State  of  Missouri,  the 
said  MaiT  Thomas,  and  Nancy  Pirlle,  and 
John  B.  Goldsbury,  being  heirs  and  distribut- 
ees of  John  Goldsburv,  deceased,  against  John 
G.  Shields,  a  citizen  of  the  State  of  Iowa.  The 
bill  refers  to  the  proceedings  In  the  Kentucky 
suit,  which  proceedings  are  set  forth  in  exteruo 
as  an  exhibit  in  this  cause;  it  further  assigns  as 
a  reason  for  the  non  joinder  of  a.poriion  of  the 
heirs  of  John  Goldsbury  as  defendants,  the 
fact  that  their  residence  precluded  as  to  them 
the  jurisdiction  of  the  District  Court  of  Iowa. 
It  sets  out  the  sums  of  money  severally  and 
specifically  decreed  to  the  complainants  by  the 
Circuit  Court  of  Grayson  County,  Kentucky, 
and  prays  that  the  defendant,  John  G.  Shields, 
may  be  compelled  to  perform  that  decree  by 
the  payment  to  the  complainants  respectively 
870 


the  sums  so  awarded  to  them,  and  oonclodes 
with  a  prayer  for  general  relief. 

By  an  amendment  to  the  original  bill  in  this 
case,  the  several  heirs  and  distributees  of  Johu 
Goldsbury,  residing  in  the  State  of  Missouri^ 
beyond  the  jurisdiction  of  the  District  Court  of 
Iowa,  and  who,  for  that  reason,  were  not  made 
defendants  by  the  original  bill,  were  admitted 
as  complainants  in  thb  suit,  and  united  in  the 
prayer  for  enforcing  the  decree  in  their  favor, 
as  rendered  by  the  Circuit  Court  of  Grayson 
County,  Kentucky. 

To  the  original  and  amended  bills  in  this 
case,  the  defendant,  John  G.  Shields,  inter- 
posed a  demurrer,  which  having  been  overruled, 
and  the  demurrant  abiding  by  his  demuntr. 
and  declining  to  answer  over,  the  District 
Court  for  the  District  of  Iowa,  on  the  17th  day 
of  January,  1854,  adjudged  and  decreed  to  the 
complainants  the  sums  respectively  awarded  to 
them  by  the  Circuit  Court  of  Grayson  County, 
Kentucky,  as  against  the  defendant,  John  Q. 
Shields,  with  interest  upon  those  several  sums 
from  the  28lh  day  of  October,  1846,  thedat«of 
the  decree  in  the  Circuit  Court. 

Upon  an  appeal  from  the  District  Court  of 
Iowa,  several  points  arising  upon  the  demurrer, 
and  discussed  and  adjudged  by  that  court,  are 
presented  for  consideration  here.  Amongst 
the  objections  insisted  upon,  that  which  stands 
first  in  the  natural  order,  is  the  alleged  want 
of  jurisdiction  in  the  Circuit  Court  of  Ken- 
tucky ,  either  over  the  subject  matter  or  the  par- 
ties embraced  in  the  proceedings  in  that  court. 

In  this  objection  no  force  is  perceived.  The 
subject  matter  of  the  suit  was  the  settlement 
of  the  estate  of  an  intestate  who  lived  and  died  - 
within  the  limits  of  the  court's  authority, 
within  which  limits  the  qualification  of  the 
administratrix  of  the  intestate,  the  appraise- 
ment of  his  estate,  and  the  recording  of  that 
appraisement  had  taken  place ;  within  which, 
also,  was  the  residence  of  the  surety  in  the  ad- 
ministration bond,  and  of  a  portion  of  the  dis- 
tributees—both plaintiffs  and  defendants  as- 
serting before  that  court  their  interest  in  the 
estate.  The  court,  as  one  vested  with  general 
equity  powers,  could  act  either  in  pertoiuunorin 
rem,  as  to  persons  or  property  within  the  State. 

Under  the  laws  and  the  practice  in  the  State 
of  Kentucky,  already  referred  to.  proceedings 
are  authorized  and  prescribed  in  suits  in  equi- 
ty against  absent  defendants:  which  proceed- 
ings, when  regularly  observed,  are  held  within 
the  State  to  be  binding  absolutely.  With  re- 
spect to  absent  defendants,  such  proceedings 
could  be  considered  as  binding  beyond  the 
limits  of  the  State  in  instances  only  in  which 
those  defendants  should  have  l)een  legally  and 
personally  served  with  process,  or  in  which 
they  should  have  voluntarily  submitted  them- 
selves as  parties.  In  the  suit  in  the  State 
Court,  the  sub^e^t  matter  of  the  controversy,  as 
well  as  a  portion  of  the  parties,  both  plaintiffs 
and  defendants,  being  confessedly  with  its 
cognizance,  no  grouna  for  exception  to  the 
jurisdiction  could  exist  as  to  these..  The  de- 
fendant John  G.  Shields,  when  he  voluntarilv 
entered  his  appearance,  and  answered  the  bill, 
placed  himself  in  the  same  predicament  with 
the  other  parties  regularly  before  the  court,  and 
could  not  afterwards  except  to  the  Jurisdiction 
upon  the  ground  of  his  non-reaidence.    The 
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decree,  therefore,  ao  far  as  this  exception  is  de- 
signed to  afFect  it,  cannot  be  impeached. 

The  objection  which  seems  to  follow  next  in 
order,  is  one  leveled  at  the  frame  of  the  bill  in 
the  District  Court  of  the  United  States,  irre- 
spective of  the  justice  or  regularity  of  the  pro- 
ceedings in  the  State  Court.  This  objection  is, 
that  the  bill  filed  in  the  District  Court  of  Iowa 
is  multifarious,  by  embracing  in  one  suit  in- 
terests and  causes  of  action  in  themselves  sep- 
arate and  disconnected,  and  therefore  such  as 
it  was  improper  to  include  in  one  bill.- 

There  is  perhaps  no  rule  established  for  the 
conducting  of  equity  pleadings,  with  reference 
to  which  (whilst  as  a  rule  it  is  universally  ad- 
mitted) there  has  existed  less  of  certainty  and 
uniformity  in  application,  than  has  attended 
this  relating  to  multifariousness.  This  effect, 
flowing  perhaps  inevitably  from  the  variety  of 
modes  and  decrees  of  right  and  interest  enter- 
ing into  the  transactions  of  life,  seems  to  have 
led  to  a  conclusion  rendering  the.rule  almost  as 
much  an  exception  as  a  rule,  and  that  conclu- 
sion is^  that  each  case  must  be  determined  by  its 
peculiar  features.  Thus  Daniel,  in  his  work 
on  ChanceiT  Practice,  Vol.  I.,  p.  384,  quoting 
from  Lord  Cottenham,  says:  "  It  is  impossible, 
upon  the  authorities,  to  lay  down  any  rule  or 
abstract  proposition,  as  to  what  constitutes 
multifariousness,  which  can  be  made  univers- 
ally applicable.  The  cases  upon  the  subject 
are  extremely  various,  and  the  court,  in  decid- 
ing upon  them,  seems  to  have  considered  what 
was  convenier  t  in  particular  cases,  rather  than 
to  have  attempted  to  lay  down  an  absolute 
rule.  The  only  way  of  reconciling  the  au- 
thorities upon  the  subject  is,  by  adverting  to 
the  fact  that,  although  the  booKS  speak  gener- 
ally of  demurrers  for  multifariousness,  yet  in 
truth  such  demurrers  may  be  divided  into  two 
distinct  kinds.  Frequently,  the  objection 
raised,  though  termed  multifariousness,  is  in 
fact  more  properly  misjoinder;  that  is  to  say, 
the  cases  or  claims  united  in  the  bill  are  of  so 
different  a  character  that  the  court  will  not 
permit  them  to  be  litigated  in  one  record.  But 
what  is  more  familiarly  understood  by  the  term 
muliifariousness,  as  applied  to  a  bill,  is,  where 
a  party  is  able  to  say,  he  is  brought  as  a  de- 
fendant upon  a  record,  with  a  urge  portion 
of  which,  and  of  the  case  made  by  which,  he 
has  no  connection  whatever." 

Jtutiee  Story,  in  his  compilation  upon  equity 
pleading,  defines  multifariousness  in  a  bill  to 
mean,  "  the  improperly  joining  in  one  bill,dis- 
tlnct  and  independent  matters,  and  thereby 
confounding  them."  And  the  example  by 
which  be  illustrates  his  definition  is  thus  given: 
the  uniting  in  one  bill  several  matters  perfectiv 
distinct  and  unconnected  against  one  defend- 
ant, or  the  demand  of  several  matters  of  a  dis- 
tinct and  independent  nature  against  several 
defendants  in  the  same  bill.  Sir  Thomas  Plumer, 
V:  C,  in  allowing  a  demurrer  which  had  been 
interposed  by  one  of  several  defendants  to  a  bill 
on  the  ground  that  it  was  multifarious, remarks, 
that  "the  court  is  always  averse  to  multiplici- 
ty of  suits,  but  certainly  a  defendant  has  the 
right  to  insist  that  he  Is  not  bound  to  answer  a 
bill  containing  several  distinct  and  separate 
matters  relating  to  individuals  with  whom  he 
has  no  connection." 

Brookt  r.  Lord  WMtroorth,  1  Madd.,  89. 
See  IH  How. 


Jttttiee  Story  closes  his  review  of  the  author-  . 
ities  upon  this  defect  in  a  bill,  with  the  follow- 
ing remark:  "The  conclusion  to  which  a  close 
survey  af  all  the  authorities  will  conduct  us, 
seems  to  be,  that  there  is  not  any  positive,  in- 
flexible rule  as  to  what,  in  the  sense  of  a  court 
of  equity,constitutes  multifariousness, which  is 
fatal  to  a  suit  on  demurrer."  To  bring  the 
present  case  to  tiie  standard  of  the  principles 
above  stated,  the  appellees  are  seieking  a  sub- 
ject their  title  to  which  is  common  to  them  all, 
founded  in  the  relation  they  bear  to  a  common 
ancestor.  The  different  portions  or  shares  into 
which  the  subject  may  be  divisible  amongst 
themselves,  can  have  no  effect  upon  the  nature 
or  character  of  their  title  derived  as  above 
mentioned;  and  which  in  its  character  is  an 
unit,  and  cannot  be  objected  to  for  inconsist- 
ency or  diversity  of  any  kind.  They  seek 
an  account  and  the  recovery  of  a  subject 
claimed  br  their  common  title,  or  an  equiv- 
alent for  that  subject,  against  persons  charged 
with  having,  by  fraudlent  combination 
withheld  and  diverted  that  subject,  and  who 
by  such  combination  and  diversion,  rendered 
themselves  equally,  jointly  and  severally  lia- 
able  therefor.  Upon  the  face  of  this  statement 
it  would  be  cons^tent  neither  with  justice  nor 
convenience,  nor  consistent  with  the  practice, 
to  turn  the  appellees  round  to  an  action  or  ac- 
tions at  law,  for  any  aliquot  parts  of  each  upon 
a  division  of  this  subject  claimed  under  their 
common  title,  and  which  aliquot  portions 
would  have  to  be  ascertained  by  an  account 
which  would  not  depend  upon  the  question  of 
liability  of  the  defendants.  The  like  princi- 
ples and  considerations  would  in  every  case  of 
equal  responsibility  in  several  persons,  instead 
of  condemning,  commend,  and  in  a  court  of 
equity  would  command,  wherever  practicable, 
a  common  proceeding  against  all  to  whom  such 
responsibility  extended. 

But  in  truth,  the  question  raised  upon  this 
point  on  the  demurrer,  seems  to  have  been  virt- 
ually, if  not  dirtetly,  concluded  by  this  court 
upon  this  very  record.  At  the  December  Term 
1854.  of  this  court,  a  motion  was  made  by  a 
portion  of  the  appellees  to  dismiss  this  appeal 
upon  the  following  grounds:  in  the  decree  in 
favor  of  the  distributees  in  Kentucky,  the  court 
having  designated  the  shares  of  the  whole 
amount  recovered,  which  would  belong  to  each 
distributee,  and  the  District  Court  of  Iowa  hav- 
ing adopted  the  same  rate  of  distribution  in  en- 
forcing the  decree  of  the  Kentucky  court,  by 
which  rate  it  appeared  that  none  of  the  distrib- 
utable portions  amounted  to  the  sum  of  $3,- 
000;  those  distributees,  with  the  view,  no 
doubt,  of  hastening  the  termination  of  this  con- 
troversy, and  of  obtaining  immediately  the 
benefit  of  the  decree  in  their  favor,  moved 
this  court  for  a  dimission  of  this  cause,  upon 
the  ground  that  the  sum  in  controversy  between 
the  appellant  and  the  persons  submitting  that 
motion  was  lees  than  |2,000,  and  therefore  in- 
sufllcient  to  give  this  court  jurisdiction.  The 
Chief  Justice,  in  the  opinion  denying  the  mo- 
tion to  dismiss,  uses  this  language:  "The  whole 
amount  recovered  against  Shields  in  the  pro- 
ceeding in  Iowa  exceeds  |3,000,  but  the  sum 
allotted  to  each  representative  who  joined  in 
the  bill  was  less;  and  the  motion  is  made  to 
dismiss,  upon  the  ground  that  the  siun  due  to 
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each  complainant  is  severally  and  apeciflcally 
decreed  to  him ;  and  that  the  amount  thus  de- 
creed is  the  sum  in  controrersy  between  each 
representative  and  the  appellant,  and  not  the 
whole  amount  for  which  he  has  been  held  lia- 
ble. But  the  court  think  the  matter  in  contro- 
versy in  the  Eentuclcy  court  was  the  sura  due 
to  the  representatives  of  the  deceased  collect- 
ively, and  not  the  particular  sum  to  which 
each  was  entitled  when  the  amount  due  was 
distributed  among  them  according  to  the  laws 
of  the  State.  They  all  claimed  under  one  and 
the  same  title.  They  had  a  common  and  un- 
divided interest  in  the  claim;  and  it  was  per- 
fectly immaterial  to  the  appellant  how  it  was 
divided  among  them.  He  had  no  controversy 
with  either  of  them  on  this  point :  and  if  there 
was  any  difficulty  as  to  Uie  proportions  in 
which  they  were  to  share,  the  dispute  was 
among  themselves,  and  not  with  him."  Vide 
17  How.,  pp.  4,  5.  This  reasoning  appears  to 
be  conclusive  against  the  defect  of  multifari- 
ousness imputed  to  the  claim  of  the  appellees 
in  this  case;  and  we  deem  it  equally  so  with  re- 
spect to  defendants  sustaining  an  equal  respon- 
sibility deducible  from  one  and  the  same  source. 

The  remaining  objection  arising  upon  the  de- 
murrer, which  we  deem  it  jiecessarv  to  consid- 
er, is  that  urged  against  the  right  of  the  appel- 
lees to  institute  proceedings  in  equity  in  the 
State  of  Iowa,  to  enforce  the  decree  rendered 
in  their  favor  by  the  court  in  Kentucky.  We 
can  perceive  no  force  in  the  effort  to  sustain 
this  objection  by  citation  of  the  7th  amendment 
of  the  Constitution  of  the  United  States,  which 
provides,  "  that  in  suits  at  common  law  where 
the  value  in  controversy  shall  exceed  |20. 
the  right  of  trial  by  jury  shall  be  preserved." 
This  provision,  correctly  interpreted,  cannot  be 
made  to  embrace  the  established,  exclusive 
jurisdiction  of  courts  of  equity,  nor  that  which 
they  have  exercised  as  conenrrent  with  courts 
of  law;  but  should  be  understood  as  limited  to 
rights  and  remedies  peculiarly  legal  in  their 
nature;  and  such  as  it  was  proper  to  assert  in 
courts  of  law,  and  by  the  appropriate  modes 
and  proceedings  of  courts  of  law. 

With  respect  to  the  character  and  effects  of 
decrees  in  chancery,  althougb  they  now  rank 
in  dignity  upon  an  equality  with  judgments  at 
law,  it  is  well  known  that  they  were  once  re- 
garded as  not  being  matters  of  record;  and 
that  the  final  process  incident  to  judgments  at 
law  was  unknown  to  and  not  permitted  in 
courts  of  equity ;  that  where  sucti  process  has 
been  permitted  to  them,  it  has  been  the  result 
of  statutory  enactments.  But  the  extension  to 
a  court  of  equity  of  the  |}ower  to  avail  itself  of 
common  law  process,  cannot  lie  regarded  as 
implying  any  abridgment  of  the  original  con- 
stitutional powers  or  practice  of  the  former; 
but  as  cumulative  and  ancillary,  or  as  leaving 
those  powers  and  that  practice  as  they  former- 
ly existed,  except  as  they  should  have  been  ex- 
pressly restricted.  Amongst  the  original  and 
undoubted  powers  of  a  court  of  equitv  is  that 
of  entertaining  a  bill  filed  for  enforcing  and 
carrying  into  nfect  a  decree  of  the  same,  or  of 
a  different  court,  as  the  exigencies  of  the  case, 
or  the  interests  of  the  parties  may  require. 

Vide  Story's  Bq.  PI.,  sees.  429,  480,  481, 
upon  the  authority  of  Milford,  £q.  PI.,  95, and 
of  Cooper's  Eq.  PL,  pp.  98,  99. 

878 


In  the  present  case  the  appellees  were,  by  the 
residence  of  the  appellant  in  a  different  state, 
cut  off  from  the  benefit  of  final  process  upon 
the  decree  of  the  State  Coiul,  which  process 
would  not  run  beyond  the  territorial  jurisdic- 
tion of  the  Slate.  They  were  left,  therefore, 
to  the  alternative  of  instituting  either  an  action 
or  actions  at  law  upon  tlifr  decree  in  their  favor, 
or  of  filing  a  bill  for  enforcing  and  carrying  in- 
to effect  tnat  decree.  Upon  the  former  mode 
of  proceeding,  they  would  have  been  compelled 
to  encounter  circiuty,  and  most  probably  the 
technical  exceptions  urged  in  argument  here, 
founded  upon  the  nature  of  the  decree  with 
respect  to  its  unity  or  divisibiiitv.  The  appel- 
lees have  elected,  as  the  remedy  most  benefi- 
cial for  them,  and  as  we  think  they  had  the 
right  to  do,  the  proceeding  bill  in  equity,  to 
carry  into  execution  the  decree  of  the  State 
Court.  We  can  perceive  no  just  exception  to 
the  jurisdiction  of  the  District  Court  of  Iowa 
in  entertaining  the  bill  of  the  appellants,  nor 
to  the  measure  of  relief  decreed,  nor  with  re- 
spect to  the  party  against  whom  that  relief  has 
been  granted. 

We  therefore  order  that  the  decree  of  the  Die- 
triet  Court  of  Iowa  be  affirmed. 

Cited-4  Bias.,  870. 


JOHN  DEN,  ex  dem..  Jambs  B.   Morbat, 
and  JOHN  C.  KAY8ER.  Plffi., 
«. 
THE  HOBOKEN  LAND  AND  IMPROVE- 
MENT COMPANY. 

(See  8.  Cm  18  How.,  27e-288.) 

WarraKt  from  treatury  againtt  delinquent  col- 
lector, it  "due  process  of  law"  and  not  uneon- 
ttUutional — adjuttment  ofaecounU  of  officer, 
not  a  judicial  eontroverey — warrant,  endence 
offaett  andauthoritj/ — not  invalid  by  Oonetitu- 
tution,  beeatue  issued  without  oath — levy  on 
lands,  prima  iacie  evidence  of  want  ofgoode. 

A  distress  warrant  Inued  br  the  Solicitor  of  the 
Treasury  under  tlie  Act  of  May  K,  lESO,  lunilnst  a 
deltnqueDt  colleotor,  is  not  in  conflict  with  the  Gon- 
BtltutloD,  but  Is  "due  process  of  law." 

The  adlustment  of  the  balances  due  from  ao- 
couDtlnff  ofBoers,  Is  not  neoesaarlly  a  judicial  con- 
troversy. 

There  Is  a  distinction  between  claims  of  govern- 
ment for  tlielr  taxes  and  all  others,  wblcb  may  be 
carried  out  by  summary  methods  of  proceeding'. 

When  the  Act  of  ino  enacts  that  after  levy  of 
the  distress  warrant  bas  l>egua,  the  collector  may- 
bring  before  tbe  District  Court  tbe  question 
whether  he  Is  indebted  as  recited  In  tbe  warrant, 
and  give  security  and  avert  tbe  prooeediags.it  sim- 
ply walveaaprlvilege  Which  Iwlongs  to  the  govern- 
ment ;  by  granting  it.  nothing  which  may  not  be 
the  subject  of  Judicial  cognizance  Is  brought  before 
the  court. 

The  action  of  the  executive  power  In  issaing  the 
warrant,  pursuant  to  the  Act  of  18S0,  Is  conclusive 
evidence  of  the  facts  recited  in  it,  and  of  the  au- 
thority to  matte  a  levy. 

"Tbe  warrant  was  not  invalid  because  it  was  issued 
without  oath  .or  affirmation,  and  so  forbidden  by 
tbe  4th  article  of  the  Amendments  to  tbe  Constitu- 
tion. 

Tlie  return  of  the  marshal  that  he  had  levied  on 
lands  by  virtue  of  the  warrant  Is  prima  facia  evi- 
dence that  there  were  no  goods  and  chattels  to  levy 
on. 
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Argued  Jan.  30  and  31,  and  Feb.  1  and  4, 1866. 
Decided  Feb.  19,  1866. 

ON  A  certificate  of  dirision  in  opinion  between 
the  Judges  of  tlie  Circuit  Court  of  tlie 
United  States  for  the  District  of  New  Jersey. 

The  case  is  stated  by  the  court. 

Mettrt.  Edear  S.  Van  Winkle.  Ctoor^e 
Wood  and  4.  D.  Miller,  for  the  plaintiff: 

The  warrant  of  distress  issued  by  the  Solicit- 
or of  the  Treasury  was  not  suSBcient,  under 
the  Constitution  of  the  United  Stales,  to  trans- 
fer the  title  to  the  premises  in  question,  as 
against  the  lessors  of  the  plaintiff.  The  laws 
under  which  it  was  issued  are  unconstitutional. 
This  summary  proceeding  was,  in  substance 
and  effect,  a  judicial  proceeding,  and  could 
only  be  taken  and  carried  out  under  the  judi- 
cial power. 

The  Constitution  of  the  United  Stales,  art.  8, 
sees.  1  and  2,  Federalist  No.  80,  etc.,  Hoke  v. 
Henderton,  i  Dev.,  1;  Ex  parte  Randolph.  2 
Brocic,  447;  Bobinion  r.  Campbell,  8  Wheat., 
212;  U.  8.y.Nwrte,  0  Pet.,  8;  Bank  of  the 
Sttaey.  Cooper,  2  Yerg.,  699;  KiUntrn  v.  Wood- 
teortA,  5  Johns.,  87;  Art.  7,  Amend,  to  the 
Const. 

This  process  deprives  of  liberty  and  prop- 
erty, contrary  to  the  5th  article  of  Amendments 
to  the  Constitution. 

Co.  Lit.,  2  Inst.,  47  Magna  Charta,  Ch'y.  39 
and  8:  2  Kent's  Com..  Slh  ed.,  18;  Slo.  Const., 
sec.  1783;  Sullivan's  Lectures,  C,  39,  40;  Tby- 
lor  V.  Pm-ier,  4  Hill,  146;  FUtdter  v.  Peek,  6 
Cr.,Vi»;  Bank  of  iMvmbiay.  Okely,  4  Wheat., 
235;  Van  SUtnt  v.  Waddel,2  Yerg.,  260;  Jonee  v. 
Perry,  10  Yerg.,  69;  Lane  v.  Dorman,  8  Scam., 
238;  White  v.  White,  5  Barb.,  461;  HoUUtn  v. 
James,  11  Mass.,  404. 

If  the  warrant  of  distress  be  constitutional, 
the  statute  authorizing  it  must  be  regularly 
pursued,  and  should  appear  to  be  so  on  the 
face  of  the  proceedings. 

U.  8.  V.  Nourae,  6  Pet.,  470;  9  Pet,  8; 
Smith  V.  HUeman,  1  Scam.,  828;  Thatcher  v. 
PoweU,  6  Wheat.,  119. 

Memrt.  A.  O.  ZabriaUe,  J.  P.  Bradley 
and  B.  H.  CUllett.  for  the  defendante: 

This  is  a  mere  proceeding  upon  distress  and 
sale  to  raise  an  amount  alleged  to  be  due, 
without  any  adjudication  or  judicial  proceed- 
ing to  aoertain  or  settle  the  amount  due.  There 
are  none  of  the  usual  characteristics  of  judicial 
proceeding.  It  is  not  a  "case"  or  "contro- 
versy, "within  the  meaning  of  the  Constitution. 

8  BL  Com.,  8  and  6;  IT.  iS.  v.  Ferreira,  18 
How.,  40;  U.  8.  v.  Ifouree,  6  Pet.,  470;  9  Pet., 
8. 

Distress  and  sale  for  taxes  has  never  been 
held  illegal,  but  has  been  sanctioned  by  the 
uniform  action  of  the  courts. 

Parker  v.  RtUe,  9  Cranch,  64;  WHliamt  v. 
Peyton,  4  Wheat.,  77;  U.  8.  v.  BaUoek,  cited 
6  Pet.,  485;  U.  S.  v.  JV<mr»e,4  Cranch,  C.  C, 
151;  Cnion  Tow  Boat  Co.  v.  Bordelon,  7  La. 
Ann.,  192. 

When  a  statute  introduces  a  new  remedy  or 
or  a  new  mode  of  procedure,  then  to  obtain 
the  benefit  of  that  new  remedy  or  new  mode  of 
procedure,  the  directions  of  the  statute  must 
be  pursued;  but  without  negative  words,  it 
does  not  supersede  any  remedy  or  mode  of  pro 
cedure  before  existing.  But  when  the  statute 
18  How. 


is  declaratory  of  the  common  law,  then  affirm- 
ative words,  though  positive,  are  not  impera- 
tive orcotnpulsive. 

iZez  V.  WooUtanton,  1  Bott.  Littl.  Cas.,  616; 
Bex  V.  iMter,  7  B.  AC,  12;  Bexv.  Loxdale,  1 
Burr.,  447;  Pond  v.  Negus,  8  Mass.,  280  Jack- 
son V.  Toung,  1  Cow.,  181;  People  v.  Allen,  6 
Wend.,  486;  People  v.  Peek.  11  Wend.,  604; 
Marehant  v.  Langworthy,  6  Hill,  646;  People  v. 
Holley,  12  Wend..  481;  U.  8.  Bank  v.  Dand- 
ridge.  12  Wheat.. ^;  In  re  Mohaitk  &  Hudson 
B.B.  Co.,  19  Wend.,  186;  People  v.  Cook,  14 
Barb.,  290;  Morrily.  Oardner,  Spencer,  N.  J., 
678;  Wilson  v.  Troup,  2  Cow.,  195. 

Mr.  Justiee  Curtis  delivered  the  opinion  of 
the  court: 

This  case  comes  before  us  on  a  certificate  of 
division  of  opinion  of  the  judges  of  the  Circuit 
Court  of  the  United  States  for  the  District  of 
New  Jersey.  It  is  an  action  of  ejectment,  in 
which  both  parties  claim  title  under  Samu.el 
Swartwout — the  plaintiffs,  under  the  levy  of  an 
execution  on  the  10th  day  of  April,  1889,  and 
the  defendants,  under  a  sale  made  by  the  Mar- 
shal of  the  United  States  for  the  District  of 
New  Jersey,  on  the  1st  day  of  Juno,  1839— 
by  virtiie  of  what  is  denominated  a  distress 
warrant,  issued  by  the  Solicitor  of  the  Treas- 
ury under  the  Act  of  Congress  of  May  16,1820, 
entitled  "An  Act  providmg  for  the  better  or- 
ganization of  the  Treasury  Department." 
Tills  Act  having  provided,  by  its  first  section, 
that  a  lien  for  the  amount  due  should  exist  on 
the  lands  of  the  debtor  from  the  time  of  the 
levy  and  record  thereof  in  the  office  of  the 
District  Court  of  the  United  States  for  the 
proper  district,  and  the  date  of  that  levy  in  this 
case  being  prior  to  the  date  of  the  judgment 
under  ^hich  the  plaintiffs'  title  was  made,  the 
the  question  occurred  in  the  Circuit  Court, 
"  whether  the  said  warrant  of  distress  in  the 
special  verdict  mentioned,  and  the  propeedings 
thereon  and  anterior  thereto,  under  which  the 
defendants  claim  title,  are  sufficient,  under  the 
Constitution  of  the  United  States  and  the  law 
of  the  land,  to  pass  and  transfer  the  title  and 
estate  of  the  said  Swartwout  in  and  to  the 
premises  in  question,  as  against  the  .lessors 
of  the  plaintiff."  Upon  this  question,  the 
judges  teing  of  opposite  opinions,  it  was  certi- 
fied to  tliis  court,  and  has  been  argued  by  coun- 
sel. 

No  objection  has  been  taken  to'  the  warrant 
on  account  of  any  defect  or  irregularity  in  the 
proceedings  which  preceded  its  issue.  It  Is  not 
denied  that  thev  were  in  conformity  with  the 
requirements  of  the  Act  of  Congress.  The 
special  verdict  finds  that  Swartwout  was  Col- 
lector of  the  Customs  for  the  port  of  New  York 
for  eight  years  before  the  29th  of  March,  1888; 
that,  on  the  10th  of  November,  1838,  his  ac- 
count, as  such  Collector,  was  audited  by  the 
first  Auditor,  and  certified  by  the  first  Comp- 
troller of  the  Treasury;,  and  for  the  balance 
thus  found,  amounting  to  the  sum  of  $1,374,- 
119.  65,  the  warrant  in  question  was  issued  by 
the  Solicitor  of  the  Treasury.  Its  validity  is  de- 
nied by  the  plaintiffs,  upon  the  gtouud  that  so 
much  of  the  Act  of  Congress  as  authorized  it 
is  in  ciinfiict  with  the  Constitution  of  the  Unit- 
ed States. 

lo  support  of  this  position,  the  plaintiff'  re . 
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lies  on  thst  part  of  the  flnt  section  of  the  third 
article  of  the  Constitution  which  requires  the 
judicial  power  of  the  United  States  to  be  vest- 
ed in  one  supreme  court  and  in  such  inferior 
courts  as  Coneress  may,  from  time  to  time, 
ordain  and  establish;  the  judges  whereof  shall 
hold  Inlir  oflSces  during  good  behavior,  and 
shall,  at  stated  times,  receive  for  their  services 
a  compensation,  which  shall  not  be  diminished 
during  their  continuance  in  office.  Also,  on 
the  second  section  of  the  same  article,  which 
declares  that  the  judicial  power  shall  extend  to 
controversies  to  which  the  United  States  shall 
be  a  party. 

It  must  be  admitted  that,  if  the  auditing  of 
this  account,  and  the  ascertainment  of  its  bal- 
ance, and  the  issuing  of  this  procfss,  was  an 
exercise  of  the  judicial  power  of  the  United 
States,  the  proceeding  was  void ;  for  the  officers 
who  performed  these  acta  could  exercise  no 
part  of  that  judicial  power.  They  neither  con- 
stituted a  court  of  the  United  Stales,  nor  were 
they,  or  either  of  them,  so  connected  with  any 
such  court  as  to  perform  even  any  of  the  min-. 
isteriaJ  duties  which  arise  out  of  judicial 
proceedings. 

The  question,  whether  these  acts  were  an  ex- 
ercise of  the  judicial  power  of  the  United 
States,  can  l>e8t  be  considered  under  another  in- 
quiry, raised  by  the  further  objection  of  the 
plaintifF,  that  the  effect  of  the  proceedings 
authorized  by  the  Act  in  question  is  to  deprive 
the  party,  against  whom  the  warrant  issues,  of 
his  liberty  and  property  "  without  due  process 
of  law ;"  and  therefore,  is  in  conflict  with  the 
fifth  article  of  the  Amendments  of  the  Consti- 
tution. 

Taking  these  two  objections  together,  they 
raise  the  questions,  whether,  under  the  Con- 
stitution of  the  United  States,  a  Collector  of  the 
Customs,  from  whom  a  balance  of  account  has 
been  found  to  be  due  by  accounting  officers  of 
the  Treasury,  designated  for  that  purpose  by 
law,  can  be  deprived  of  bis  liberty  or  property. 
In  order  to  enforce  payment  of  that  balance, 
without  the  exercise  of  the  judicial  power  of 
the  United  States,  and  yet  by  due  process  of 
law,  within  the  meaning  of  those  terms  in  the 
Constitution;  and  if  so,  then,  second,  wheth- 
er the  warrant  in  question  was  such  due  proc- 
ess of  law. 

The  words  "due  process  of  law,"  were  un- 
doubtedly intended  to  convey  the  same  mean- 
ing as  the  words  "  by  the  law  of  the  land." 
in  Magna  Charta.  Lora  (joKe,  m  his  commen- 
taiy  on  those  words  (2  Inst.,  50),  says,  they 
mean  due  process  of  law.  The  constitutions 
which  had  been  adopted  by  the  several  Slates 
before  the  formation  of  the  federal  Constitu- 
tion, following  the  language  of  the  Great  Char- 
ter more  closely,  generally  contained  the 
words,  "  buLtiy,  the  judgment  of  bis  peers,  or 
_the  law  of  the~mnd.'  The  Ordinance  of  Con- 
■grcss  of  July  13, 1787,  for  the  government  of 
the  territory  of  the  United  States  northwest  of 
the  River  Ohio,  used  the  words. 

The  Constitution  of  the  United  States,  as 
adopted,  contained  the  provision,  that  "  the 
trial  of  all  crimes,  except  in  cases  of  impeach- 
ment, shall  be  by  jury."  When  the  fifth  arti- 
cle of  amendment  containing  the  words  now  in 
question  was  made,  the  trial  by  jury  in  crimi- 
nal cases  had  thus  already  been  provided  for, 
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By  the  sixth  and  seventh  articles  of  amend- 
ment, further  special  provisionB  were  separate- 
ly made  for  that  mode  of  trial  in  civil  and 
criminal  cases.  To  have  fallowed,  as  in  the 
state  constitutions,  and  in  the  Ordinance  of 
1787,  the  words  of  Magna  Charta,  and  declared 
that  no  person  shall  be  deprived  of  his  life, 
liberty  or  property,  but  by  me  judgment  of  his 
peers  of  the  law  of  the  land,  would  have  been 
in  part  superfluous  and  inappropriate.  To 
have  taken  the  clause,  "law  of  the  land," 
without  its  immediate  context,  might  possiblv 
have  given  rise  to  doubts,  which  would  be  ef- 
fectually dispelled  by  using  those  words  which 
the  great  commentator  on  Magna  Charta  had  de- 
clared to  be  the  true  meaning  of  the  phrase, 
"  law  of  the  land,"  in  that  instrument,  and 
which  were  undoubtedly  then  received  as  their 
true  meaning. 

That  the  warrant  now  in  question  is  legal  proc- 
ess, is  not  denied.  It  was  issued  in  conformity 
with  an  Act  of  Congress.  "  But  is  it  due  proc- 
ess of  law?"  The  C<Mi8titution  contains  no 
description  of  tlt066  protest  VUCh  11  WU  m- 
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process  ' '  'iT;p  prnrwtnf  1«w,"  by  iia  my^^  will. 
TowLat  pnnciples,then,  are  we  to reaort  io  as- 
certain  whether  this  process,  enacted  by  Con- 
gress, is  due  process?  To  this  the  answer  must 
be  twofold.  We  must  examine  the  Constitu- 
tion itself,  to  see  whether  this  process  be  in 
conflict  with  any  of  its  provisions.  If  not 
found  to  be  so,  we  must  look  to  those  settled 
usages  and  moides  of  proceeding  existing  in  the 
common  and  statute  law  of  England,  before 
the  emigration  of  our  ancestors,  and  which 
are  shown  not  to  have  been  unsuited  to  their 
civil  and  political  condition  by  having  been 
acted  on  by  them  after  the  settlement  of  this 
country.  We  apprehend  there  has  been  no 
period,  since  the  establishment  of  the  English 
monarchy,  when  there  has  not  been,  by  the 
law  of  the  land,  a  summary  method  for  the 
recovery  of  debts  due  to  the  Crown,  and  espe- 
cially thoee  due  from  receivers  of  the  revenues. 
It  is  difficult,  at  this  day,  to  trace  with  precision 
all  the  proceedings  bad  for  these  purposes  in 
the  earliest  ages  of  the  common  law.  That 
they  were  summary  and  severe,  and  had  been 
used  for  purposes  of  oppression,  is  inferable 
from  the  fact  that  one  chapter  of  Magna  Charta 
treats  of  their  restraint.  It  declares:  "We' 
or  our  bailiffs  shall  not  seize  any  land  or  rent 
for  any  debt  as  long  as  the  present  goods  and 
chattels  of  the  debtor  do  suffice  to  pay  the  debt, 
and  the  debtor  himself  be  ready  to  satisfy  there- 
for. Neitber  shall  the  pledges  of  the  debtor 
be  distrained,  as  long  as  the  principal  debtor 
is  sufficient  for  the  payment  of  the  debt;  and 
if  the  principal  debtor  fall  in  payment  of  the 
debt,  having  nothing  wherewith  to  pay,  or  will 
not  pay  where  he  is  able,  the  pledges  shall 
answer  for  the  debt.  And  if  they  will,  they 
shall  have  the  lands  and  rents  of  the  debtor 
until  they  be  satisfied  of  the  debt  which  they 
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before  paid  for  him,  except  tliat  tlie  principal 
debtor  can  show  himself  to  be  acquitted  against 
the  said  sureties." 

By  the  common  law,  the  body,  lands  and 
eoods  of  the  King's  debtor  were  liable  to  be 
levied  on  to  obtain  payment.  In  conformity 
with  the  above  provision  of  Magna  Charta,  a 
conditional  writ  was  framed,  commanding  the 
sheriff  to  inquire  of  the  goods  and  chattels  of 
the  debtor,  and  if  they  were  insufficient,  then 
to  extend  on  the  lands.  8  Co. ,  12  6;  Com.  Dig. , 
Debt,  Q,  2;  2  Inst.,  19.  But  it  is  said  that 
since  the  Statute  88  H.  VIIl.,  ch.  89,  the  prac 
tic«  has  been  to  issue  the  writ  in  an  absolute 
form,  without  requiring  any  previous  inquisi- 
tion as  to  the  goods. '  Gilbert's  Exch.,  127. 

To  authorize  a  writ  of  extent,  however,  the 
debt  must  be  matter  of  record  in  the  King's 
exchequer.  The  83  H.  VIIL,  ch.  39,  sec.  50, 
made  all  specialty  debts  due  to  the  King,  of  the 
same  force  and  meet  as  debts  by  statute  staple, 
thus  giving  to  such  debts  the  effect  of  debts  of 
record.  In  regard  to  debts  due  upon  simple 
contract,  other  than  those  due  from  collectors 
of  the  revenue  and  other  accountants  of  the 
Crown,  the  practice,  from  very  ancient  times, 
has  been  to  issue  a  commission  to  inquire  as 
to  the  existence  of  the  debt. 
This  commission  being  returned,  thedebt  found 
was  thereby  evidenced  by  a  record,  and  an  extent 
could  issue  thereon.  Ko  notice  was  required  to 
be  given  to  the  alleged  debtor  of  the  execution 
of  this  commission  (2  Tidd's  Pr.,  1047),  though 
it  seems  that,  in  some  cases,  an  order  for  notice 
might  be  obtained.  1  Yes.,  269.  Formerly, 
jio  witnesses  were  examined  by  the  commission 
(Cbitty's  Prerog.,  267;  West,  22);  the  affidavit 
prepared  to  obtain  an  order  for  an  immediate  ex- 
tent being  the  onlv  evidence  introduced.  But 
this  practice  has  been  recently  changed.  1 1 
Price,  29.  By  the  Statute  18  EUz.,  ch.  4,  bal- 
ances due  from  receivers  of  the  revenue  andiall 
other  accountants  of  the  Crown  were  placed  on 
the  same  footing  as  debts  acknowledged  to  be 
due  by  statute  staple.  These  balances  were 
found  by  auditors,  the  particular  officers  acting 
thereon  having  been,  from  time  to  time,  varied 
by  legislation  and  usage.  The  different  meth- 
ods of  accountine  in  ancient  and  modem  times 
•re  described  in  Mr.  Price's  Treatise  on  the  Law 
and  Practice  of  the  Exchequer,  ch.  9.  Such 
balances,  when  found,  were  certified  to  what 
was  called  the  Pipe  Office,  to  be  given  in  charge 
to  the  sheriffs  for  their  levy.    iMce,  281. 

If  an  accountant  failed  to  render  his  accounts, 
a,  process  was  issued,  termed  a  capiat  nomine 
dUtrietionit,  against  the  body,  goods  and  lands 
of  the  accountant.     Price,  282,  162,  note  8. 

This  brief  sketch  of  the  modes  of  proceeding 
to  ascertain  and  enforce  payment  of  balances 
due  from  receivers  of  the  revenue  in  England, 
is  sufficient  to  show  that  the  methods  of  ascer- 
taining the  existence  and  amount  of  such  debts, 
and  compelling  their  payment,  have  varied 
widely  from  the  usual  course  of  the  common 
law  on  other  subjects ;  and  that,  as  respects  such 
debts  due  from  such  officers,  "  the  law  of  the 
land  "  authorized  the  employment  of  augUfliC 
;  and  aiTlPquigHlbS  Without  notice.  anTa  species 
'  of  execution  bMTlIH{  4  Very  ''loy  rpgmKlRncp 
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of  the  land"  between  public  defaulters  and 
ordinary  debtors  was  understood  in  this  country, 
and  entered  into  the  l^slation  of  the  colonies 
and  provinces,  and  more  especially  of  the 
States,  after  the  Declaration  of  Independence 
and  before  the  formation  of  the  Constitution  of 
the  United  States.  Not  only  was  the  process  of 
distress  in  nearly  or  quite  universal  use  for  the 
collection  of  taxes,  but  what  was  generally 
termed  a  warrant  of  distress,  running  against 
the  body,  goods  and  chattels  of  defaulting  re- 
ceivers of  public  money,  .was  issued  to  some 
public  officer,  to  whom  was  committed  the 
power  to  ascertain  the  amount  of  the  default, 
and  by  such  warrant  proceed  to  collect  it. 
Without  a  wearisome  repetition  of  details,  it 
will  be  sufficient  to  give  one  section  from  the 
Massachusetts  Act  of  1786:  "  That  if  any  con- 
stable or  collector,  to  whom  any  tax  or  assess- 
ment shall  -be  committed  to  collect,  shall  be  re- 
miss and  negligent  of  his  duty,  in  not  levying 
and  paying  unto  the  treasurer  and  receiver- 
general  such  sum  or  sums  of  money  as  he  shall 
from  time  to  time  have  received,  and  as  ought 
by  him  to  have  t)een  paid  within  the  respective 
time  set  and  limited  by  the  assessor's  warrant, 
pursuant  to  law,  the  treasurer  and  receiver-gen- 
eral is  hereby  empowered,  after  the  expiration 
of  the  time  so  set,  by  warrant  under  his  hand 
and  seal,  directed  to  the  sheriff  or  his  deputy,  to 
cause  such  sum  and  sums  of  money  to  be  levied 
by  dUtress  and  sale  of  such  deficient  constable 
or  collector's  estate,  real  and  personal,  returning 
the  overplus,  if  any  there  be;  and  for  want  of ' 
such  estate,  to  take  the  body  of  such  constable 
or  collector,  and  imprison  him  until  he  shall 
pay  the  same;  which  warrant  the  sheriff  or  his 
deputy  is  hereby  empowered  and  required  to 
execute  accordingly.  Then  follows  another 
provision,  that  if  the  deficient  sum  shall  not  be 
made  by  the  first  warrant,  another  shall  issue 
against  the  town;  and  if  its  proper  authorities 
shall  fail  to  take  the  prescril)ed  means  to  raise 
and  pay  the  same,  a  like  warrant  of  distress 
shall  go  against  the  estates  and  bodies  of  the 
assessors  of  such  town.  (Laws  of  Massachusetts, 
Vol.  I.,  p.  266.)  Provisions  not  distinguishable 
from  these  in  principle  may  be  found  in  the  Acts 
of  Connecticut  (Revision  of  1784,  p.  198);  of 
Pennsylvania,  1782  (2  Laws  of  Penn.,  18);  of 
South  Carolina,  1788  (5  Stats,  of  S.'C,  55), 
New  York,  1788  (1  Jones  &  Varick's  Laws, 
84);  see,  also,  1  Henning's  Stats,  of  Virginia, 
819,  348;  12  lb.,  662;  Laws  of  Vermont  (1797, 
1800),  340  Since  the  formation  of  the  Consti- 
tution of  the  United  States,  other  States  have 
passed  similar  laws.  See  7  La.  Ann.,  192. 
Cong;res8,  from  an  early  period,  and  in  repeated 
instances,  has  legislated  in  a  similar  manner. 
By  the  fifteenth  section  of  the  "  Act  to  lay  and 
collect  a  direct  tax  within  the  United  States," 
of  July  14,  1798,  the  supervisor  of  each  district 
was  authorized  and  required  to  issue  a  warrant 
of  distress  against  any  delinquent  collector  and 
his  sureties,  to  be  levied  upon  the  goods  and 
chattels,  and  for  want  thereof  upon  the  body  of 
such  collector;  and  failing  of  satisfaction  there- 
by, upon  the  goods  and  chattels  of  the  sureties. 
1  Stat,  at  L..  602.  And  again,  in  1813  (8  Stat, 
at  L.,  83,  sec.  28),  and  1816  (8  Stat,  at  L.,  177, 
sec.  88),  the  Comptroller  of  the  Treasury  was 
empowered  to  issue  a  similar  warrant  against 
collectors  of  the  customs  and  their  soreties. 
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TIlis  legislative  coostruclioD  of  the  Constitution, 
commencing  so  early  in  the  government,  when 
the  first  occasion  for  this  manner  of  proceeding 
arose,  continued  throughout  its  existence  and 
repeatedly  acted  on  by  the  Judiciary  and  the 
executive,  is  entitled  to  no  inconsiderable  weight 

Xn  the  question    whether   the   proceeding 
pted  by  it  was  "  due  process  of  law." 
Prigg  V.  Pennmlvania.  16  Pet.,  631;  U.  S.  v. 
Nourte,  9  Pet.,  8;  Randolph' t  case,  ii  Brock., 
447;  U.  8.  v.  Nmrte,  4  Cranch,  C.  C,  151;  U. 
8.  V.  Bullock,  cited  6  Pet.,  485,  noU. 

TVgJwj   hy  thfi  mmmnn  ftnri   statute  law  of 


Englana  prior  to  the  emi^tion  of  nnr  an- 
^^STand  bJTBfi  l8W8erS4M;2Lffift£liafi& 

at  the.  time  nf  t.h«  mlnptinn  nfthia  '"ii«ndme"t, 


f  the  adoption 

the  pfQ^rV^ingn  fti|fl^f>fiT^  hy  t.hp  /{p\  q:_ 

"  cannot  be  denied  to  be  due  process  of  law,  when 
applied  to  me  ascertainment  ana  recoverY  73T 
balai)ccL.^ue,.io  .the  QQTerjuncnt  fmm  a  Col- 
lector fl{  CiMloraa, unless  there  exists  in  the  Con- 
■stilutioa-soiae  qJU«  pj"9vi8ioo,wUiclLJs§lfftins 
i^ongress  from,  authorizing  Riif.l^  pfoceedmga. 


utlTclST 


aL'uurdluu  iu  tu^fm  wtiled  uuurse  of 
c56ain«'(Sr"rnflt.,"47,'W);  JEfiMteT, 
D6T.  Is.  C,  16;  Taylor  v.  Porter,  4  Hill, 
Van  Zandt  v.    Waddel,  2  Yerger,   260 


and  provide  for  the  common  defense-  and  wel- 
fare of  the  United  States;  to  raise  and  support 
armies;  to  provide  and  maintain  a  navy,  and  to 
make  all  laws  which  may  be  necessary  and 
proper  for  carrving  into  execution  thosa  pow- 
ers. '    What  o&cers  should  be  appointed  to 
coHect  the  revenue  thus  authorized  to  be  raised, 
and  to  disburse  it  in  payment  of  the  debts  of 
the  United  States;  what  duties  should  be  re- 
required  of   them;  when,  and    how,  and  to 
whom  they  should  account,  and  what  security 
they  should  furnish,  and  to  what  remedies 
they  should  be  subjected  to  enforce  the  proper 
discharge  of  their  duties.  Congress  was  to  de- 
termine.   In  the  exercise  of  their  powers,  they 
have  required  collectors  of  customs  to  be  ap- 
pointed ;  made  it  incumbent  on  them  to  account, 
^_^_____^     from  time  to  time,  with  certain  officers  of  the 
,,jf  Ifty"  ganpraiiylTrmuiiiry  Department,  and  to  furnish  sureties 
rpifi.  jv^c,  regular  1>y  bond,  for  the  payment  of  all  bahtnces  of 
i  answe^^nd  a  trial   the  public  money  which  may  become  due  from 
■■    '^  them.     And^y  the  Act  of  1820 

jLbave  undertaken  to  oro 


,ro- 
<n,  4 
146; 
599; 


State  Bank  v.  Cooper,  Ibid.,  699;  Jonet'  Heirt  v 
Perry,  10  Yerg.,  59;  Greene  v.  Briggs,  1  Curtis), 
yetu  thi«ianntiinig«r«aiivtnia     There  mav  be. 

Jand  we  have  seen  that  U)er$  are  "'Mtfifl  ""'''"• 
the  Taw  ofTJiieland  after  Magna  Charts.  antLw 

"it"  was  brought  to  this  country  and  ac^ed  on 
here,  injvhisttp.rocess,  in  its  nature  flnalj  issuM 


Sgains't  .the.  body,  lands  and"g6'ods~bT  certain 

public  debtors  without  any  such  trial ;  and  this_  bidden  in  some  other  part  of  the  Constitution. 


brings  US  to  the  question,  whether  thQS§j)rp- 
visions  of  theT^onstltution  whipli  .relate,  to  jifi 
ludicial  power  arem^ximpatible  with  thosejro- 
cessUnga. 

.the  auditing  of  the  accounts  of  a  re- 
ceiver of  public  moneys  may  be,  in  an  enlarged 
sense,  a  judicial  act,  must  be  admitted.  So  are 
all  those  administtative  duties  the  performance 
of  which  involves  an  inquiry  into  the  existence 
of  facts  and  the  application  to  them  of  rules  of 
law.  In  this  sense  the  Act  of  the  President  in 
calling  out  the  militia  under  the  Act  of  1795  (12 
Wheat.,  19),  or  of  a  commissioner  who  makes  a 
certiUcate  for  the  extradition  of  a  criminal, 
under  a  treaty,  is  judicial.  But  it  is  not  suffi- 
cient, to  bring  such  matters  under  the  judicial 
power,  that  they  involve  the  exercise  of  judg- 
ment upon  law  and  fact.  United  Slates  v.  Per- 
reira.  lit  How.,  40.  It  is  necessary  to  go 
further,  and  show  not  only  that  the  adjustment 
of  the  balances  due  from  accounting  officers 
may  be,  but  from  their  nature  must  be,  con- 
troversies to  which  the  United  States  is  a  party, 
within  the  meaning  of  the  2d  section  of  the 
9d  article  of  the  Constitution.  We  do  not 
doubt  the  power  of  Congress  to  provide  by  law 
that  such  a  question  snail  fbrm  the  subject 
matter  of  a  suit  in  which  the  judicial  power  can 


"^  ^"dirri^i'  f^ntrnvBrsy.     And  we  areof  opinion 


it  IS  not. 

Among  the  legislative  powers  of  Oongresa . ,  Z' 
are  the  powers  "  to  lay  and  collect  taxes;  du-  v 
ties,  imposts,  and  excises:  to  pay  the  debts. 


now  in  oues- 
Dro  V  ide  summary 


in  case  of 

ibejr.i  ^ 

ances  of  tjie  public  money  a«  "^fty  "Ifl  111  *''"''' 
hands.  "  " 

'  The  power  to  collect  and  disburse  revenue, 
and  to  make  all  laws  that  shall  be  necessary 
and  proper  for  carrying  that  power  into  effect. 
Includes  all  known  and  appropriate  means  of 
effectually  collecting  and  disbursing  that  rev- 
enue, unless  some  such  means  should  be  for- 


vision  tot  reWflWln^  Ihe  aaCi8ion"or  the  iw 
counting  officers  of  the  Treasury.    But,  until 

.  reviewed,  it  is  flnal  and  binding;  and  the  ques- 
tjgn  Is,  whfithRr  UajSul^ject  matter  is  necessarily, 

'and  without  regard  to  the  consent  of  Congress, 
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The  power  has  not  been  exhausted  by  the 
receipt  of  the  money  by  the  Collector.  Its  pur- 
pose is  to  raise  money  and  use  it  in  payment 
of  the  debts  of  the  government;  and  whoever 
may  have  possession  of  the  public  money,  until 
it  is  actually  disbursed,  the  power  to  use  those 
known  and  appropriate  means  to  secure  its  due 
application  continues. 

As  we  have  already  shown,  the  means  pro- 
vided by  the  Act  of  1820  do  not  differ  in  prin- 
ciple from  those  employed  in  England  from 
remote  antiquity — and  in  many  of  the  States, 
so  far  as  we  know,  without  objection — for  this 
purpose,  at  the  time  the  Constitution  was 
formed.  It  may  be  added,  that  probably 
there  are  few  governments  which  do  or  can 
permit  their  claims  for  public  taxes,  either  on 
the  citizen  or  the  officer  employed  for  their 
collection  or  disbursement,  to  become  subjects 
of  judicial  controversy,  according  to  the  course 
of  the  law  of  the  land.'  Imperative  necessity  has 
forced  a  distinction  between  such  claims  aud  all 
others,  which  has  sometimes  been  carried  out  by 
summary  methods  of  proceeding,  and  some- 
times by  systems  of  fines  and  penalties;  but 
always  in  some  way  observed  and  yielded  to. 

It  is  true  that  in  England  all  these  proceed- 
ing were  had  in  what  is  denominated  the  Court 


be  exerted.     The  Act  of  1820  makes  such  a  j^ro-.  of  Exchequer.in  which  Lord  Coke  says(4  Inst., 
_i-!-_  » j.i....i__  ■!._   ji.._      _-- ir  ii.-_  :.-  1  j^5j^  jjjg  barons  are  the  sovereign  auditors  of 

the  kingdom.  But  the  barons  exercise  in  person 
no  judicial  power  in  auditing  accounts,  and  it 
is  necessary  to  remember  that  the  exchequer  in- 
cludes two  distinct  orgaiiizations,  one  of  which 
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hup  charge  of  the  revenues  of  the  Crown,  and 

the  other  has  long  beea  in  fact,  and  now  is,  for 
all  purposes,  one  of  the  judicial  courts  of  the 
kingdom,  whose  proceedings  are  and  have  been 
as  distinct  in  most  respects,  from  those  of  the 
revenue  aide  of  the  exchequer,  as  the  proceed- 
ings of  the  Circuit  Court  of  this  district  are 
from  those  of  the  Treasury;  and  it 'would 
be  an  unwarrantable  assumption  to  conclude 
that,  because  the  accounts  of  receivers  of  rev- 
enue were  settled  in  what  was  denominated  the 
Court  of  Exchequer,  they  were  judicial  contA>- 
versies  between  the  King  and  his  subjects,  ac- 
cording to  the  ordinaiy  course  of  the  common 
law  or  equity.  The  fact,  as  we  have  already 
seen,  was  otherwise. 

It  was  strongly  urged  by  the  plaintiff's  coun- 
sel, that  though  the  government  might  have 
the  rightful  power  to  provide  a  summary  rem- 
edy for  the  recovery  of  its  public  dues,  aside 
from  any  exercise  of  the  judicial  power,  yet 
it  had  not  done  so  in  this  instance.  That 
it  had  enabled  the  debtor  to  apply  to  the 
judicial  power,  and  having  thus  brought  the 
subject  matter  under  its  cognizance,  it  was  not 
for  the  government  to  sav  that  the  subject 
matter  was  not  within  the  judicial  power. 
That  if  it  were  not  in  its  nature  a  judicial  con- 
troversy. Congress  could  not  malce  It  such, 
nor  give  jurlMiction  over  it  to  the  district 
courts.  In  short,  the  argument  is,  that  if  this 
were  not,  in  its  nature,  a  judicial  contro- 
versy. Congress  could  not  Jiave  conferred 
on  the  District  Court  power  to  determine  it 
upon  a  bill  filed  by  the  Collector.  If  it  be  such 
a  controversy,  then  it  is  subject  to  the  judicial 
power  alone;  and  the  fact  that  Congress  has 
enabled  the  District  Court  to  pass  upon  it,  is  con- 
clusive evidence  that  it  isa  judicial  controversy. 

W^e  cannot  admit  the  correctness  of  the  last 
position.  If  we  were  of  opinion  that  this  sub- 
ject matter  cannot  be  the  subject  of  a  judicial 
controversy,  and  that  consequently  it  cannot  be 
nude  1  subject  of  judicial  cognizance,  the  con- 
sequence would  be_,  that  the  atteqipt  to  brin^  it 
under  the  jurisdiction  of  a  court  of  the  United 
States  would  be  ineffectual.  But  the  previous 
proceedingsoF  the  Executive  Department  would 
not  necessarily  be  affected  thereby.  They  might 
be  final,  Instead  of  being  subject  to  judicial 
review. 

But  the  argument  leaves  out  of  view  an  es- 
sential element  in  the  case,  and  also  assumes 
something  which  cannot  be  admitted. 

It  assumes  that  the  entire  subject  matter  is 
or  ^  not,  in  every  mode  of  presentation,  a  judi- 
cial controversy,  essentially  and  in  its  own 
nature,  aside  from  the  will  of  Congress  to  per- 
mit it  to  be  so;  and  it  leaves  out  of  view 'the 
fact  that  the  United  States  is  a  party. 

It  is  necessary  to  take  into  view  some  settled 
rules. 

Though,  generally,  both  public  and  private 
wrongs  are  redre^ed  through  judicUl  ac- 
tion, there  are  more  summary  extrajudicial 
remedies  for  both.  An  instance  of  extra- 
judicial redress  of  a  private  wrong  is,  the 
recapture  of  goods  by  their  lawful  owner; 
of  a  public  wrong  by  a  private  person,  is 
the  abatement  of  a  public  nuisauce;  and  the 
recovery  of  public  dues  by  a  summary  process 
of  distress,  issued  by  some  public  officer  au 
thorized  by  law,  is  an  instance  of  redress  uf  a 
8«e  1»  How. 


particular  kind  of  public  wrong,  by  the  act  of 
the  public  through  its  authorized  agents. 
There  is,  however,  an  important  distinction 
between  these.  Though  a  private  person  may 
retake  his  propertv,  or  abate  a  nuisance,  he  is 
directly  responsible  for  his  acts  to  the  proper 
judicial  tribunals.  His  authority  to  do  these 
acts  depends  not  merely  on  the  law,  but  upon 
tlie  existence  of  such  facts  as  are,  in  point- of 
law,  sufficient  to  constitute  that  authoritv;  and 
he  may  be  required,  by  an  action  at  law,  to 
prove  those  facts;  but  a  public  agent,  who  acts 
pursuant  to  the  command  of  a  legal  precept, 
can  justify  his  act  by  the  production  of  such 
precept.  He  cannot  be  mctde  responsible  in  a 
judicial  tribunal  for  obeying  the  lawful  com- 
mand of  the  government:  and  the  government 
itself,  which  gave  the  command,  cannot  be  sued 
without  its  own  consent. 

At  the  same  time  there  can  be  no  doubt  that 
the  mere  question,  whether  a  Collector  of  the 
Customs  is  indebted  to  the  United  States,  may 
be  one  of  judicial  cognizance.  It  is  compe- 
tent for  the  United  States  to  sue  anv  of  its  deot- 
ors  in  a  court  of  law.  It  is  equally  clear  that 
the  United  States  may  consent  to  be  sued,  and 
may  yield  this  consent  upon  such  terms  and 
under  such  restrictions  as  it  may  think  just. 
Though  both  the  marshal  and  the  government 
are  exempt  from  suit,  for  anything  done  by  the 
former  in  obedience  to  legal  process,  still  Con- 
gress may  provide  by  law  that  both,  or  either, 
shall,  in  a  particular  class  of  cases,  and  under 
such  restrictions  as  they  may  think  proper  to 
Impose,  come  into  a  court  of  law  or  equity  and 
abide  by  its  determination.  The  United  States 
may  thus  place  the  government  upon  the  same 
ground  which  is  occupied  by  private  persons 
who  proceed  to  take  extrajudicial  remedies  for 
their  wrongs,  and  they  may  do  to  such  extent, 
and  with  such  restrictions,  as  may  be  thought 
fit. 

\7hen,  therefore,  the  Act  of  1830  enacts,  that 
after  the  levy  of  Ihedistress  warrant  has  been  be- 
gun the  Collector  may  bring  before  a  district 
court  the  question,  whether  he  is  indebted  as  re- 
cited in  the  warrant,  it  simply  waives  a  privilege 
which  belongs  to  the  government,  and  consents 
to  make  the  legality  of  its  future  proceedings 
dependent  on  the  judgment  of  the  court;  as  we 
have  already  stated  in  case  of  a  private  person, 
every  fact  upon  which  the  legality  of  the  extra- 
judicial remedy  depends  may  be  urawn  in  ques- 
tion by  a  suit  against  him.  The  United  States 
consents  that  this  fact  of  indebtedness  mny  be 
drawn  in  question  by  a  suit  against  them. 
Though  they  might  have  withheld  their  consent, 
we  thmk  tliat,  by  granting  it.  nothing  which 
may  not  be  a  subject  of  judicial  cognizance  is 
brought  before  the  court.  I 

To  aypLd.  Oiaccflstruction  upon  spj^ave  a  sub-    -X^ 
ject,  we  think  it^pro|>er  to  stale  tiiat  y/f  (^^  nnt. 
consider  Congress  canfeltber  withdraw   from 


judiciaTcogmzance  any  matter  which,  from  its 

fiatilir*^  i«  the' subject  olf  a  suit  at  the  cgnugoa. 
aw.  or  in  equity,  or  admiralty:  nor,  on  the 
olKeriafldiCanTtDrlng uuder the  judicial  jiow- 


er,  a  matter  which,  from  its  nature,  is  not  a_ 
subject  for  fudlclal  determrnation.  ^l  tCe 
same  time  there  are  matters,  involving  public 
rights,  which  may  lie  presented  in  such  form 
that  the  judicial  power  is  capable  of  acting  on 
them,  and  which  are  susceptible  of  judicial  de- 
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termination,  but  wtiich  Congress  may  or  may 
not  bring  witbin  the  cogrnizance  of  the  courts  of 
the  United  States,  sa  it  nuiy  deem  proper. 
Equitable  clHtms  to  land  by  the  inhabitants  of 
ceded  territories  form  a  stritdng  instance  of 
such  a  class  of  cases;  and  as  it  depends  upon 
the  will  of  Congress  whether  a  remedy  in  the 
courts  shall  be  allowed  at  all,  in  such  cases  they 
may  regulate  it  and  prescribe  such  rules  of  de- 
termination as  they  may  think  lust  and  need- 
ful. Thus  it  has  been  repeatedly  decided  in 
this  class  of  cases,  that  upon  their  trial,  the  acts 
of  executive  officers,  done  under  the  authority 
of  Congress,  were  conclusive,  either  upon  par- 
ticular facts  involved  in  the  inquiry  or  upon  the 
whole  title. 

Fblejf  V.  Harriton,  15  How.,  488;  Burgeu  v. 
Orap,  16  How..  48. 

It  is  true,  also,  that  even  in  a  suit  between 
private  persons  to  try  a  question  of  private 
right,  the  action  of  the  executive  power,  upon 
a  matter  committed  to  its  determination  by  the 
Constitution  and  laws,  is  conclusive. 

Luther  V.  Borden,  7  How.,  l;I>oey.  Braden, 
16  How.,  685. 

To  apply  these  principles  to  the  case  before 
us,  we  say*  that,  though  a  suit  may  be  brought 
against  the  manhal  for  seizing  property  under 
such  a  warrant  of  distress,  and  he  may  bis  put  to 
show  his  justification;  yet  the  action  of  the  ex- 
ecutive power  in  issuing  the  warrant,  pursuant 
to  the  Act  of  1820,  passed  under  the  powers  to 
collect  and  disburse  the  revenue  granted  by  the 
Constitution,  is  conclusive  evidence  of  the  facts 
recited  in  it,  and  of  the  authority  to  make  the 
levy ;  that  though  no  suit  can  be  brought  against 
the  United  States  without  th&  consent  of  Con- 
gress, yet  Congress  may  consent  to  have  a  suit 
brought,  to  try  the  question  whether  the  Col- 
lector be  indebted,  that  being  a  subject  ca- 
pable of  judicial  determination,  and  may  em- 
power a  court  to  act  on  that  determination,  and 
restrain  the  levy  of  the  warrant  of  distress  with- 
in the  limits  of  the  debt  judicially  found  to  exist. 

It  was  further  urged  that,  by  thus  subjecting 
the  proceeding  to  the  determination  of  a  court, 
it  did  conclusively  appear  that  there  was  no  such 
necessity  for  a  summary  remedy,  by  the  action  of 
the  executive  power,  as  was  essential  to  enable 
Congress  to  authorize  this  mode  of  proceeding. 

But  it  seems  to  us  that  the  just  Inference 
from  the  entire  law  is,  that  tliere  was  such  a 
necessity  for  the  warrant  and  the  commence- 
ment of  the  levy,  but  not  for  its  completion,  if 
the  collector  should  interpose,  and  file  his  bill 
and  give  security.  The  provision  that  lie  may 
file  his  bill  and  give  security,  and  thus  arrest 
the  summary  proceedings,  only  proves  that 
Congress  thought  it  not  necessary  to  pursue 
them,  after  sucb  security  should  lie  given,  un- 
til a  decision  should  be  made  by  the  court.  It 
has  no  tendency  to  prove  they  were  not,  in  the 
judgment  of  Congress,  of  the  highest  necessity 
under  all  other  circumstances;  and  of  this  neces- 
sity Congress  alone  is  the  judge. 

The  remaining  objection  to  this  warrant  is, 
that  it  was  issued  without  the  support  of  an 
oath  or  affirmation,  and  so  was  forbidden  by 
the  4th  article  of  the  Amendments  of  the  Con- 
stitution. But  this  article  has  no  reference  to 
civil  proceedings  for  the  recovery  of  debts,  of 
which  a  search  warrant  is  not  made  part  The 
process,  in  this  case,  is  termed,  in  the  Act  of 

838 


Congress,  a  warrant  of  distress.  The  name  be- 
stowed upon  it  cannot  affect  its  constitutional 
validity.  In  substance,  it  is  an  extent  author- 
izing a  levy  for  the  satisfaction  of  a  debt;  and 
as  no  other  authority  is  conferred,  to  make 
searches  or  seizures,  than  is  ordinarily  em- 
braced in  every  execution  issued  upon  a  recog- 
nizance, or  a  stipulation  in  the  aamiralty,  we 
are  of  opinion  it  was  not  invalid  for  this  cause. 

Some  objection  was  made  to  the  proceedings 
of  the  marshal  under  the  warrant,  because  he 
did  not  levy  on  certain  shares  of  corporate  stock 
belonging  to  Swartwout,  and  because  it  does 
not  appear,  by  the  return  of  the  warrant,  that 
he  hsid  not  goods  and  chattels  wherewith  to  sat- 
isfy the  exigency  of  the  warrant.  In  respect 
to  the  corporate  stocks,  they  do  not  appear  to 
have  been  goods  or  chattels,  subject  to  such 
levy  at  the  time  it  was  made;  and  the  return  of 
the  marshal,  that  he  had  levied  on  the  lands  b^ 
virtue  of  the  warrant,  is,  at  least,  prima  fcuM 
evidence  that  his  levy  was  not  irregular,  by 
reason  of  the  existence  of  goods  and  chattels  of 
the  collector  subject  to  his  process. 

The  third  question  is,  therefore,  to  be  an- 
swered in  the  affirmative. 

This  rendera  the  other  questions  proposed  im- 
material,and  no  answer  neiad  be  retumM  thereto. 

The  other  two  cases — John  Den,  ex  dem.  Jo*. 
B.Murray,  et  al.,  v.  TheSoboken  Land  and  Im- 
protement  Co.,  and  John  Dem,  ex  dem.  Wm. 
P.  BatKbone,  etal.,  v.  Rutten  SuekUy  el  al., 
are  disposed  of  by  this  opinion,  the  same  quee- 
tions  having  been  certified  therein. 

ated-2  Otto,  88;  S  Otto,  102: 12  Otto,  SM;  1  Abb.  U. 
8.,  3SS,  831, 832;  2  Abb.  a.  8.,  107;  2  Bin.,  U)2-  7  Ben.,  t8S, 
287. 


WILLIAM  D.  NUTT,  Ex'r  of  ALEXAin>ER 

HuwTKB,  Deceased,  Plaintiff  in  Error. 

e. 

PHILIP  H.  MINOR. 

(See  8.  C,  18  How..  287-288.) 

Where  there  it  eadenre  oj  prothiae,  cote  mvtt  go 

to  the  jury. 

Where  the  case  depended  on  proof  of  a  promise, 
and  there  is  evidence  from  which  the  jury  might 
infers  promise.  It  is  the  duty  of  the  Circuit  Court 
to  leave  the  faot  to  the  Jury. 

Argv^  Feb.  7,  1856.        Decided  Feb.  U,  1866. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Columbia, 
holden  in  and  for  the  County  of  Washington. 

Metin.  Joseph  H.  Bradley  and  H. 
Winter  Davia,  for  the  plaintiff  in  error. 

This  cause  was  formerly  before  this  court. 

Niitt  v.  Minor,  14  How.,  464. 

The  evidence  is  not  varied,  so  as  to  change  the 
relative  rights  of  the  parties.  Where  there  is 
an  entire  absence  of  any  evidence  from  which 
the  jury  would  be  legally  justified  in  finding 
any  fact  essential  to  the  case  of  either  plaintiff 
or  defendant,  it  is  proper  for  the  court  so  to 
instruct  them. 

Parka  V.  Rout,  11  How.,  368. 

Mr.  A.  H.  Lawrence  and  Mestre.  Bad- 
ffer  and  Carlisle,  for  the  defendant  in  error: 

The  court  will  not  disturb  a  verdict  so  well 
founded  in  equity  and  conscience. 

Jaeobeon  v.  LeOnrnge,  8  Johns.,  199. 
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Mr.  JuttiM  CairoB  delivered  the  opinion  of 
the  court: 

Minor  sued  Nutt  as  executor  of  Alex.  Hunt- 
er, and  8«ugbt  lo  recover  on  a  quantum  meruit 
for  services  rendered  as  clerk  for  Hunter  in 
the  Marshal's  office  for  fourteen  and  a  lialf 
jeais. 

The  defense  is,  that  Minor  entered  on  the 
service  under  a  special  agreement  to  receive 
$400  a  year. 

The  bill  of  exceptions  states,  ttiat  "on  the 
trial  of  this  cause,  the  plaintiff,  to  maintain 
the  issue  on  bis  part,  gave  evidence  tending  to 
prove  that  be  had  rendered  the  services  men- 
tioned in  the  declaration,  during  the  period 
therein  stated,  and  that  the  said  services  were 
faithful,  valuable,  and  unremitting,  during  all 
the  time  aforesaid :  and  be  further  gave  evi- 
dence by  Daniel  Minor,  a  competent  witness, 
that  the  engagement  under  which  the  plaintiff 
commenced  to  serve  as  such  clerk  as  aforesaid 
to  the  deceased  Hunter,  was  made  verbally  in 
the  presence  of  the  witness;  that  the  witness 
was  a  surety  in  the  official  bond  of  the  deceased 
as  Marshal  for  the  District  of  Columbia;  that 
plaintiff  is  the  brother  of  witness;  that  witness 
was  the  deputy-marshal  of  Alexandria  County 
from  1806  or  1807,  down  to  1826;  and  that  the 
plaintiff  was  very  familiar  with  the  duties  of 
clerk  in  the  Marshal's  office,  and  that  the  said. 
Hunter  was  wholly  ignorant  of  the  duties  of 
said  office;  that  the  witness  was  desirous  of 
having  plaintiff  employed  as  such  clerk  by  said 
Hunter,  and,  with  the  plaintiff,  went  to  the 
Marshal's  office  and  there  met  the  said  Hunter, 
and  in  said  office,  they  there  being  present, 
they  had  a  conversation  about  the  employment 
of  the  plaintiff  and  the  terms  thereof;  that  wit- 
ness told  the  said  Hunter  that  he  could  And  no- 
body who  would  suit  the  place  bett«r  than  the 
plaintiff;  that  Hunter  said  he  did  not  know 
anything  about  the  emoluments  of  the  office, 
or  the  value  of  the  plaintiff's  services,  but  he 
would  be  willing  to  ^ve  him  |200  per 
annum;  that  witness  said  that  was  out  of 
the  question,  that  plaintiff  could  not  pay  his 
board  with  it;  the  witness  then  said  he  would 
give  $1S0,  if  Hunter  would  give  $250,  making 
the  salary  $400  for  the  first  year;  that  said 
Hunter  said  he  was  willing  to  do  that;  that 
plaintiff  was  dissatisfied;  that  witness,  then 
and  there  continuing  the  conversation,  in  the 
presence  of  the  said  Hunter,  and  speaking  in 
the  same  tone  as  in  the  previous  (mrt  of  the 
conversation,  and  standing  near  to  the  said 
Hunter  as  before,  told  the  plaintiff  that  he 
must  try  and  get  along  with  the  $400  for  the 
first  vear,  and  that  afterwards,  when  Hunter 
should  ascertain  the  value  of  the  services,  he 
would  pay  him  accordingly;  that  said  Hunter 
made  no  comment  on  the  last  statement;  that 
said  plaintiff  thereupon  acquiesced,  and  entered 
upon  the  duties  of  said  clerkship.  And  fur- 
ther proved  by  another  witness,  that  during 
the  said  first  year,  the  plaintiff  complained  to 
the  witness  of  the  insufficiency  of  the  salary ; 
that  witness  thereupon  saw  and  had  a  conver- 
sation with  Hunter  on  the  subject;  that  he 
could  not  recollect  the  language  of  said  Hunter 
but  it  was  to  the  effect  that  if  he  gave  plaintiff 
more  now  he  would  waste  it:  and  other  remarks 
wbieb  he  could  not  distinctly  repeat,  but 
all  which  left  the  clear  impression  on  the 
aes  18  How. 


mind  of  the  witness  that  after  the  said  first 
year  the  plaintiff  was  to  be  better  compensated; 
that  the  witness  reported  the  conversation  to 
the  plaintiff.  Anotlier  witness,  Smith  Minor,  a 
brother  of  the  plaintiff,  deposed  that  the  witness 
had  a  conversation  with  Hunter  in  the  year  1848 
or  1844,  in  which  he  told  Hunter  that  the  plaint- 
iff had  not  been  to  see  witness  for  ten  vcais; 
plaintiff  had  given  as  a  reason  that  he  could  that 
not  get  enough  money  from  said  Hunter  to 
hire  a  horse  to  ride  to  the  country,  where  wit- 
ness resided,  in  Fairfax  County,  Vir^ginia. 
That  said  Hunter  spoke  in  the  highest  terms 
of  the  plaintiff's  services,  and  of  his  intergrity 
and  industry;  said  that  he  owed  his  fortune  to 
the  plaintiff,  and  that  plaintiff  had  made  him 
from  $70  to  $100,000,  and  other  words  to  this 
effect;  and  said  that  he.  Hunter,  was  keeping 
all  he  could  back  from  the  plaintiff  for  a  rainy 
day,  and  to  support  him  in  his  old  age.  And 
further  proved  by  the  evidence  of  Chi^  Judge 
Cranch,  of  Marshal  Wallach,  Marshal  Hoover, 
and  John  A.  Smith,  clerk,  and  others,  that  the 
plaintiff's  services  were  well  worth  the  amount 
claimed  (to  wit:  $800  per  annum),  and  by  said 
ex-Marshal  Wallach  and  Marshal  Hoover,  that 
they  respectively  paid  plaintiff  $1,000  per  an- 
num for  similar  services,  and  for  tlie  discharge 
of  the  same  duties  which  be  had  rendered  and 
discharged  in  the  time  of  their  said  predecessor 
Hunter.  And  further  gave  evidence  tending 
to  show  that  the  said  office  of  Marshal,  during 
the  time  the  said  Hunter  had  held  the  same, 
was  very  profitable,  and  that  said  Hunter  had 
amassed  a  censiderable  fortune  therefrom." 

An  account  was  also  given  in  evidence  by 
which  it  appeared  that  Mmor,  as  clerk,  had  for 
the  first  year  credited  payments  at  the  specific 
sum  of  $400:  but  that,  afterwards,  the  credits 
were  at  irregular  intervals,  and  usually  of 
small  sums — sometimes  covering  $400  in  the 
year;  but  often  falling  short  of  this  amount. 
The  account  has  the  appearance  of  an  open 
and  running  account. 

The  court  was  asked  to'  charge  the  jury,  on 
the  part  of  the  defendant,  that  if  they  believed 
the  plaintiff  entered  on  the  service  upon  an 
agreement  for  $400  salary  for  that  year,  and 
continued  in  it  from  1834  to  1848,  and  dur- 
ing all  the  time,  from  time  to  time  received 
from  Hunter  in  full  at  that  rate  for  the  whole 
service,  then  the  plaintiff  is  not  entitled  to  re- 
cover.   'This  instruction  was  given. 

The  principal  instruction  demanded  and  re- 
fused was,  that  there  was  no  evidence  legally 
competent  from  which  the  jury  could  infer 
that  there  was  any  agreement  between  Hunter 
and  Minor,  upon  other  terms  than  for  the  pay- 
ment of  the  services  at  the  rate  of  $400  per 
annum. 

Another  instruction  was  asked  and  refused, 
assuming  for  the  defendant  that  Minor  was 
bound  to  give  Hunter  notice  that  more  than 
$400  was  claimed  after  the  expiration  of  the 
first  year,  before  he  could  be  allowed  a  higher 
rate  of  compensation. 

As  the  case  depended  on  proof  of  a  promiae 
(arising  by  implication),  on  the  fact  that  Hunt- 
er assented  to  the  proposition  made  by  Daniel 
Minor  to  the  plaintiff  below,  no  proof  of  fur- 
ther notice  could  be  required;  so  that  the  con- 
troversy must  be  limitea  to  the  instruction  flret 
refuted. 
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This  inctnictioii,  if  given,  would  lutve  taken 
(the  case  from  tlie  jury  by  rejecting  tlie  entire 
evidence  as  legally  incompetent,  except  guctias 
establislied  the  special  contract. 

Tliere  was  evidence  from  whidi  tlie  JU17 
might  infer  s  promise  on  part  of  HMnter  to 
further  compensate  Minor;  alid  it  was  the  duty 
of  the  Circuit  Court  to  leave  the  fact  to  the 
jury :  indeed,  the  first  instruction  which  was 
given  went  to  the  limit  of  the  court's  power  in 
its  bearing  on  the  facts;  the  jury  being  told  that 
if  they  found  the  plaintiS  was  to  re^ve  $400 
for  the  first  year's  service,  and  had  received  at 
tliat  rate  rate  for  the  whole  period,  then  the 
plaintiff  was  not  entitled  to  recover. 

/<  M  orders  that  tht  judgment  of  the  Oireuit 
Court  be  affirm^. 


THE  NEW  YORK  AND  CUMBERLAND 
RAILROAD  COMPANY,  Plfft.  in.  Br., 

V. 

JOHN  G.  MYERS. 

(See  S.  C.  18  How.,  24S-268.) 

But  of  exception*— faet^  mutt  be  found  by  court 
below — arbitrator  cannot  decide  what  is  not  mib- 
mitted — his  mistakes  upon  matters  submitted, 
cannot  be  revised — want  of  writ  in  record,  or 
tupply  of  copy,  not  objectionable. 

A  bill  of  ezoeptlons  In  courts  of  common  law  of 
origlual  jurisdluiiou  may  tiiubruce  all  Hucb  judK- 
meutv  or  optulons  of  tbe  court  tbat  arise  in  tbe 
uourse  of  auauae,  which  are  the  nubjects  of  revision 
by  an  appellate  court,  and  wbiuh  du  not  utberwlse 
appear  on  the  record. 

Uut  to  pruneat  a  question  to  this  court,  the  sub- 
ordinate tribunal  must  ascertain  tbe  facto  upon 
wblcb  the  judgiuoat  or  opinion  excepted  to  is 
(ounded. 

Uy  reference  of  an  'action  to  tbe  determination 
of  an  arbitrator,  nothiogr  is  included  lo  the  sub- 
mission but  tbe  subject  matter  Involved  in  it. 

If  an  arbitrator  embraces  In  bis  award,  matter 
Dot  submitted,  and  includes  tbe  result  in  a  smyle 
ooooluslou,  so  it  is  Impossible  to  separate  the  mat- 
ters retermi  to  him  from  those  which  have  not 
leen,  tbe  award  la  bad. 

Tbis  court  cannot  revise  bis  mistakes,  either  of 
law  or  fact.  In  bis  ttnal  decision  upon  matters  sub- 
mitted. 

The  objection  to  the  absence  of  an  orlirinal  writ. 
In  the  record,  or  to  tbe  supply  of  a  copy,  is  not 
tenable. 

Argued  Feb.  19,  1866:     Decided  Feb.  t6, 1866. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Maine. 

This  was  an  action  of  covenant  brought  in 
the  Circuit  Court  of  tbe  United  States  fur  the 
District  of  Maine,  by  the  defendant  in  error,  a 
contractor,  to  recover  damages  alleged  to  have 
been  sustained  by  reason  of  his  dismissal  by 
tbe  York  and  Cumberland  R  R.  Co.,  before 
the  completion  of  his  contract.  Tbe  judgment 
of  the  court  below  having  been  in  favor  of  the 
complainant,  the  defendant  brought  the  case 
here  on  a  writ  of  error.  A  further  statement 
appears  in  the  opinion  of  the  court. 

Meetr*.  Nathka  CUflbrd  and  G«or^  F. 
Shepley.  for  the  plaiulitis  in  error: 

Tbe  bill  of  exceptions  is  within  tlie  intent,  if 
not  within  tbe  very  letter,  of  tlie  statute. 

Utrot/i^r  V.  JJutchintvH,  4  Biug.  N.  C,  83. 

Mors.— Arbitrament  and  airard.  See  note  to 
Carnocban  v.  Curistle,  11  Wheat.,  (M.  Wlien  an 
award  wUl  be  set  asUte  <n  eouftu.  See  note  to  Buroh- 
eU  V.  Maish,  17  How.,  3M. 
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Anyona  impleaded  in  a  snit  in  a  court  of 
common  law  jurisdiction,  if  aggrieved  in  a 
matter  of  law  where  the  facts  and  the  rulings 
of  the  court  would  not  otherwise  appear  in  the 
record,  has  a  right  to  allege  an  exception,  and 
after  a  final  judgment,  may  bring  a  writ  of  er- 
ror, and  have  the  matter  revised  in  an  appellate 
tribunal. 

B^le  V.  Zaeharie,  6  Pet.,  055;  Co.  Litt..  288, 
B;  1  Arch.  Pr.,  580;  Stat.  Weetm.,  2, 18th  ed., 
1  81.  C,  31;  1  Bac.  Abr.,  52«. 

The  action  of  the  court,  in  accepting  a  report 
or  award  of  referees,  falls  within  the  statute. 
A  juiT  is  npt  necessary  to  entitle  the  party  to  a 
bill  of  exceptions. 

Arthws  V.  Hart,  17  How.,  6;  Fmi  v.  B>IU, 
1  Halst,  888;  Jfetbitt  v.  J)aUam.  7  O.  &  J., 
494. 

If  not  strictly  a  bill  of  exceptions,  it  Is  at 
least  "an  exception  in  the  nature  of  a  bill  of 
exceptions,"  and  the  legal  questions  are  exam- 
inable on  a  writ  of  error. 

Sifde  V.  Booraem,  16  Pet..  176;  U.  8.  v.  Xing, 
7  How.,  866. 

Tlie  rulings  and  determination  of  the  Circuit 
Court  are  apparent  on  the  record,  being  in- 
corporated therein.  Therefore  the  writ  of  error 
lies. 

ThonUon  v.  Carton,  7  Cranch,  596;  Partont 
y.  Armor,  8  Pet,  424;  Minor  v.  TiUotton,  2 
How.,  894. 

This  court  will  not  decline  to  revise  tbe  de- 
termination of  the  Circuit  Court,  on  account  of 
the  form  of  the  record. 

8timpton  v.  BaU.  dbS.  B.  R,10  How..  829; 
U.  8.  V.  EUaton,  16  Pet.,  291;  U.  S.  v.  Kii^, 
7  How.,  865;  Oraig  v.  Mistouri,  4  Pet.,  426. 

When  the  report  or  award  of  a  referee  is  ac- 
cepted, it  is  an  adoption  of  it  by  the  court,  as 
its  own  act;  and  consequently,  if  the  referees 
have  exceeded  their  jurisdiction,  it  is  an  error 
for  which  the  court  becomes  responsible;  and 
if  tbe  court  sanctions  the  error,  its  action  may 
be  revised  by  a  writ  of  error. 

Orates  v.  Fiiher,  5  Oreenl.,  70;  Vanee  v. 
Carle,  7  Oreenl.,  164;  Bridgham  v.  Prince,  38 
Me.,  174;  MUler  v.  Miller,  2  Pick.,  670;  Ander- 
son V.  Famham,  84  Me.,  161;  Sawyer  y.  Free- 
man, 35  Me. .  542 ;  Bunion  v.  Frye.  83  Me. ,  216 ; 
Feeter  v.  Heath,  11  Wend.,  401;  Wapiet  v. 
WapUt,  1  Harr.  Del.,  898. 

A  party  may  show  by  parol,  what  contro- 
verted matters  were  laid  before  the  referees 
and  acted  on  by  them,  and  they  are  competent 
witnesses  upon  those  points. 

Buck  V.  Spofford,  85  Me.,  526;  2  Greenl.  £v., 
see.,  78;  MeNear  v.  Bailey,  18  Me.,  251 ;  Uneoln 
v.  Taunton,  &e..  Company,  8  Cush.,  417;  Bot- 
ton  Water  Power  Co.  v.  Ore^,  6  Met.,  170;  In 
re  WilUamt,  4  Den.,  194. 

The  decision  of  arbitrators,  that  a  matter 
comes  within  the  terms  of  tbe  submission,  can- 
not be  conclusive  of  the  fact. 

Sawyer  v.  Freeman,  85  Me.,  646:  £u(br  v. 
Mayor,  dc,  7  Hill,  329;  Shearer  v.  Hane^,  22 
Pick.,  419. 

An  award  of  referees  is  void  if  it  includes 
items  not  embraced  in  tlie  submission  and  not 
separable. 

LyU  V.  Bogert.  5  Wheat.,  894.  Chaie  v.  Strain, 
15  N.  H.,6aO;Bigelow  v.  NeweU.  10  Pick., 854; 
MoBride  v.  Hagan,  1  Wend.,  840;  WiUiam  r. 
PaeeJiaU,9  Teatet,  564i 
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Mr.  Fr»nel«  O.  4.  Smith,  for  the  defend- 
ant in  error: 

It  was  competent  for  the  parties  thus  mutual- 
ly to  conclude  themselves  by  a  judgment  of  the 
court,  to  which  the  award  was  paade  return- 
able, in  respect  to  both  law  and  fact,  and  to 
place  the  subject  matter  thereby  beyond  the 
jurisdiction  of  all  courts  lo  revise,  unless  fraud, 
corruption  or  mistake  apparent  on  the  face  of 
the  award,  is  shown,  neither  of  which  is  alleged 
in  this  ca^e, 

Kleine  ▼.  eatara,  3  Gall.,  60;  Broumy.  Olatf, 
81  Me.,  619;  Botton  Water  Pinner  Company  v. 
Gray,  6  Met..  181;  LmendeM  v.  CampbeU,  1 
HaU.,  600;  Spear  v.  Hooper,  22  Pick.,  144; 
BwreheU  tr.  Mamii,  17  How.,  361;  AnAermn,  v. 
Fo/rrOMin,  84  Me.,  161;  CraruAony.  Ketvny,  8 
Johns.,  212. 

The  burden  is  on  the  objecting  party,  to  im- 
peach the  report  of  referees.  Eveiy  reasonable 
intendment  is  to  be  made  in  its  favor. 

Atixnmny.  Crooker.  86  M.,  180  ;£ar(Aau«  v. 
Ferrer.  1  Pet.,  222;  Fryeburgh  Oanai  v.  fiye, 
6 Me.,  88;  BurOeUv.  Marth.  17  How.,  861. 

The  several  causes  of  complaint  in  the  plaint^ 
iS*s  bill  of  exceptions  and  assignment  of  errors, 
are  in  the  nature  and  of  the  effect  of  a  motion 
to  set  aside  the  award.  As  such,  they  are  only 
fit  matters  to  be  addressed  to  the  considenttion 
and  discretion  of  the  Circuit  Court,  and  are  not 
■abject  matters  for  revision  by  this  court  on  a 
writ  of  error. 

Partont  v.  Bedford,  8  Pet..  446;  Wright  v. 
Le»»ee  of  HomngsiBorth,  1  Pet..  168;  OuUer  v. 
Oroter,  15  Me.,  169;  Walker  v.  Sanlmm,  8 
Me.,  288;  Cumberland  v.  NoHh  Yarmouth,  4 
Me.,  459;  HatkeU  v.  Whitney,  12  Mass.,  47; 
Boardman  v.  England,  6  Mass.,  70;  Tolland  v. 
Sproffue,  12  Pet.,  881;  Smnt  v.  PhOUpt,  4 
Wh.,  TZ;Hendenon  v.  Moore.  6  Cn,  11 ;  EUirker 
T.  ElHeott,  7  Serg.  &  R,  286;  ZeUer's  Leetee  v. 
EekeH,  4  How.,  289. 

Mr.  Juttiee  Cajwpbell  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  by  the  defendant  in  this 
court  (Myers)  against  the  Railroad  Company, 
for  the  breach  of  the  covenants  In  a  contract 
made  between  these  parties  in  August,  1860,  by 
wliich  the  defendant  agreed  to  perform  certain 
work,  incur  charges  and  expenses,  and  supply 
equipments  and  materials  in  the  construction 
of  a  railroad  from  the  City  of  Portland,  in 
Maine,  to  South  Berwick,  in  New  Hampshire; 
and  also  to  fnlflll  the  unexecnted  engagements 
of  certain  contractors  who  had  retired  before 
completing  their  contract.  Before  the  terms  of 
the  contract  had  been  accomplished,  the  de- 
fendant was  dismissed,  as  he  alleges,  without  a 
sufficient  cause:  and  the  object  of  the  suit  is  to 
recover  such  damages  as  he  had  sustained  by 
the  failure  of  the  Companv  to  discharge  the  ob- 
ligations they  had  assumed  to  him.  The  decla- 
ri^on  recites  at  large  the  agreements  of  the 
parties,  and  contains  a  general  averment  that 
he  entered  upon  the  construction  of  the  rail- 
road, and  the  performance  of  all  the  matters 
and  things  upon  his  part  to  be  done  and  per- 
formed, and  had  performed  all  the  things  re- 
quired to  be  done  and  performed,  until  the  19th 
of  August,  1852,  and  bad  nearly  completed  one 
of  the  sections  of  the  road  so  as  to  be  fit  for 
use,  and  that  it  had  been  used;  also,  that  he 
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had  expended  large  sums  towards  the  engineer- 
ing, surveys,-  construction,  and  gradmg  of 
other  parts  of  the  road,  until  he  was  unlawful- 
ly dismissed,  and  hindered,  and  forbidden  to 
prosecute  tke  work  any  further. 

The  declaration  then  contains  a  general  aver- 
ment of  the  non-performance  by  Uie  plaintiffs 
(Railroad  Company)  of  their  obligations  to  suf- 
fer the  work  to  proceed,  to  abide  the  decision 
of  their  engineer,  or  to  pay  the  amounts  that 
bad  become  payable  prior  to  his  dismissal. 

This  averment  is  material,  in  connection  with 
other  parts  of  the  case,  and  will  be  extracted 
hereafter. 

The  defendant  (Myers)  proceeds  to  take  up 
the  various  stipulations  of  the  Railroad  Com- 
pany, to  describe  their  legal  effect,  and  to  de- 
nounce their  breach  by  tie  Companv.  None 
of  these  are  of  importance  to  the  case  here,  save 
those  that  arise  on  the  8lh  and  9th  articles  of 
the  contract.  The  first  of  these  articles  pro- 
vides for  the  papnents  to  be  made  on  account 
of  the  first  division  of  the  road ;  and  the  other, 
for  those  on  the  three  remaining  sections  into 
which  it  was  divided.  The  8lh  article  provides 
that  the  Corporation  should  pay  to  the  defend- 
ant for  the  performance  of  his  undertakings, 
and  in  full  satisfaction  of  the  obligations  of  the 
Company  on  the  prior  contracts,  |82,000  per 
mile  for  the  first  division  of  tho  work;  that  for 
all  work  done  by  the  previous  contractors,  to 
the  Ist  of  August,  1860,  payments  should  be 
made  according  to  their  contracts,  inclusive  of 
the  reserve  fund ;  for  all  lands  purcliased  by 
them,  whether  for  cash,  bonds  or  stock,  pav- 
meots  should  be  made  in  cash,  bonds  or  stock, 
according  to  the  mode  of  purchase ;  and  for  all 
such  work  on  said  first  division,  from  the  1st 
of  August,  as  the  same  should  progress,  cur- 
rent payment  should  be  made  at  the  rate  of 
fifty  per  cent,  in  cash,  twenty-five  per  cent,  in 
the  SIX  per  cent,  bonds  of  the  Company,  and 
twenty-five  per  cent,  in  stock;  one  half  of  the 
latter  to  be  reserved  for  an  indemnity  for  the 
fulfillment  of  the  contract,  until  said  division 
of  the  road  should  be  completed. 

The 9th  section  of  theagreements refers  tothe 
2d,  8d  and  4th  sections  of  the  road.  For  the 
fulfillment  of  all  its  obligations,  the  Company 
agreed  to  pay  $27,500  per  mile — thirty -three 
and  one  third  per  cent,  in  cash,  on  the  return 
and  adjustment  of  each  monthly  estimatcss  by 
the  engineer;  a  like  sum  in  the  bonds  of  the 
Company;  and  a  like  sum,  reserving  one  half 
thereof  for  indemnity,  in  the  stock  certificates 
of  the  Company.  "  The  monthly  estimates  to 
be  governed  by  the  same  gradsUion  of  actual 
expenditures  as  heretofore,  and  the  payment  to 
be  made  on  such  estimate  of  actual  expendit- 
ures." 

And  it  was  provided,  that  upon  the  comple- 
tion of  either  of  the  second,  third  or  fourth 
sections,  in  work,  material,  station-houses,  and 
equipments,  the  whole  of  the  payments  of 
cash,  bonds,  and  certlAcates  of  stock,  in  corre- 
sponding amounts,  equal  to  the  sum  aforesaid, 
should  be  made  in  complete  discbarge  of  said 
Company  upon  all  the  contracts  pertuning  to 
that  section  of  the  road.  The  breaches  laid  in 
the  declaration,  applicable  to  the  payments, 
are  as  follows: 

' '  And  the  said  pUintift  in  fact  saith.  that  the 
said  defendants,  contrary  to  the  oovenanu  or 
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sgreetneDts  in  the  iudenture  aforeeaid,  did  not 
abide  by  the  decision  of  their  engineer,  as  to 
the  amount  and  quantity  of  the  several  Icinds 
of  worli  done,  in  and  by  said  indenture  con- 
tracted to  be  done  by  said  plaintiff  for  said  de- 
fendants, and  which  were  done  ind  performed 
by  the  plaintiff:  nor  did  said  defendants  pay 
said  plaintiff  for  the  work  done  by  him  for 
them,  according  to  said  agreement ;  but,  on  the 
contrary,  utterly  refused  to  pay  the  plaintiff 
therefor,  according  to  the  estimate  of  their  en- 
gineer; although  the  plaintiff  avers  that  said 
engineer  made  to  said  defendants  a  return  of 
the  monthly  estimates  of  the  work  and  labor 
done  by  plaintifF-upon  said  road." 

The  declaration  recites  the  8th  article,  and 
avers  a  breach  in  reference  to  the  payments,  as 
follows:  "  And  the  plaintiff  avers  thatsaid  de- 
fendants, in  breach  of  Iheiroovenant  aforesaid, 
did  not,  for  all  the  work  performed  and  mate- 
rial furnished  up  to  said  first  of  August,  make 
a  full  settlement,  as  had  l)een  heretofore  esti- 
mated, monthly,  and  pay  the  plaintiff  therefor, 
in  accordance  with  the  covenants  aforesaid; 
neither  did  said  defendants,  for  all  work  on 
said  division,  as  the  same  progressed,  after«aid 
first  of  August,  according  to  their  covenants 
aforesaid,  pay  therefor  fifty  per  cent,  in  cash, 
twenty-five  per  cent,  in  bonds,  and  twenty-five 
per  cent  in  stock,  one  half  being  retained,  as 
stipulated,  for  an  indemnity;  nor  did  said  de- 
fendants pay  the  plaintiffs  therefor,  according 
to  the  monthly  estimates  of  the  engineer,  as 
returned  by  him." 

The  breach  of  the  covenants^contMned  in  the 
9th  article  is  averred  in  language  similar  to  the 
above,  with  variances  corresponding  to  the 
difference  of  the  sums  to  be  paid. 

Before  a  trial,  the  parties  agreed  to  refer  the 
action  to  the  determination  of  three  persons,  to 
be  appointed  by  the  court,  whose  report,  or 
the  report  of  any  two,  was  to  be  made  as  soon 
as  may  be;  and  that  judgment  thereon  was  to 
be  final,  and  execution  to  issue  accordinglv. 

Afterwards,  one  of  the  persons  appointed  was 
authorized  to  act  alone,  and  this  person  re- 
turned a  decision  in  favor  of  the  defendant 
(Myers),  for  an  acertalned  sum  as  damages. 

Ufion  the  return  of  the  award  to  the  court, 
the  Corporation  submitted  objections,  and  ex- 
amine tlie  arbitrator  in  support  of  them.  These 
objections  are  as  follows; 

First.  That  the  said  Hale  has  acted  and 
awarded  upon,  and  included  in  said  award, 
damages  for  a  subject  matter  not  referred  to 
him. 

Second.  That  the  said  Hale  has  included  in 
his  said  award  damages  fora  claim  not  embraced 
in  the  plaintiff's  writ  and  declaration,  and  not 
sued  for  in  the  above  action,  and  not  referred 
to  his  arbitration  or  decision. 

Third.  That,  inandbyhi8saidaward,hehas 
awarded  to  the  plaintiff  m  said  action  damages 
for  the  non-delivery  of  the  reserved  stock  spec- 
ified in  said  writ  and  declaration,  and  in  the 
contracts  therein  set  out  and  copied,  although 
the  said  reserved  stock  is  not  sued  for,  nor  is 
an^  allegation  made  in  the  said  writ  and  decla- 
ration that  the  same  had  been  demanded,  nor 
was  any  proof  of  demand  of  the  same  offered 
at  the  hearing  before  said  referee,  nor  was  any 
claim  for  the  same  referred  fur  his  arbitration 
or  decision. 
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Fourth.  That  the  said  Hale  has  awarded 
damages  to  the  said  plaintiff,  in  lieu  of  profits 
for  work  not  performed  by  the  plaintiff  under 
his  said  contracts,  contrary  to  law. 

Fifth.  That  there  having  been  no  proof  or 
claim  that  the  defendants,  in  fraud  of  the 
plaintiff's  rights  under  his  said  contract,  bad 
taken  the  contract  from  the  plaintiff,  and  given 
to  any  other  person  at  a  lower  rate,  or  taken  it  for 
the  purpose  of  giving  it  to  any  other  party  at  a 
lower  rate,  the  referee  has  awarded  a  sum  as 
damages  to  the  plaintiff  for  prospective  profits 
not  earned  by  bim,  contrary  to  law. 

Sixth.  That  it  does  not  appear  in  and  by 
siUd  award  whether  the  said  referee  has  credit- 
ed or  charged  the  plaintiff  with  an  amount  of 
bonds  deposited  in  the  hands  of  Levi  Morrell, 
under  the  terms  of  the  supplementary  contract, 
dated  February  6,  l!i51,  and  set  out  in  said 
writ  and  declaration. 

Seventh.  That  it  does  not  appear  in  and  by 
said  award  what  disposition  was  made  by  the 
referee  of  an  amount  of  Imnds  in  the  hands 
of  D.  C.  Emery,  the  Treasurer  of  said  Cor- 
poration. 

Eighth.  That  it  does  not  appear  In  and  by 
said  award  whether  the  said  referee  charged 
the  said  plaintiff  with  an  amount  of  bonds  in 
his  hands,  purporting  to  have  been  issued  by 
one  Nathaniel  J.  Herrick,  describing  himself 
as  Treasurer,  pro  tempore,  of  said  Corporation. 

The  arbitrator  testified  that  he  had  included 
the  twelve  and  one  half  per  cent,  of  reserved 
stock  in  the  award;  that  he  considered  the  de- 
mand for  reserved  stock  as  suspended  by  the 
proceeding,  and  that  the  plaintiff  (Myers)  was 
entitled  to  damages  for  not  having' received 
the  stock  previous  to  the  breach  of  the  con- 
tract. He  says  there  was  no  distinct  claim 
made  before  the  referee  for  the  reserved  stock, 
but  the  account  embraced  it  by  way  of  debtor 
and  creditor.  The  books  showed  he  was  en- 
entitled  to  reserved  stock  but  not  as  subject  to 
his  order,  or  that  he  had  any  opportunity  to  re- 
ceive it.  He  said  it  was  admitted  that  that 
amount  of  reserved  stock  would  be  due  to  him 
on  settlement  of  his  account,  but  not  that  he 
had  at  any  time  had  it  under  his  control,  nor 
was  there  any  evidence  that  he  had  demanded  it. 

This  testimony,  with  more  to  the  same  effect, 
was  elicited  from  the  arbitrator  upon  his  exami- 
nation before  the  Circuit  Court,  upon  t^e 
return  of  the  award,  and  in  support  of  the  ex- 
ceptions to  it.  The  learned  judge  who  pre- 
sided, received  the  evidence  but  overruled  the 
exceptions,  and  embodied  the  testimony  and 
the  decision  in  a  biU  of  exceptions,  reserving 
his  opinion  of  the  regularity  of  that  mode  of 
proceeding,  and  whether  the  judgment  can  be 
revised.  We  are  of  the  opinion  that  the  equity 
of  the  statute  allowing  a  bill  of  exceptions  in 
courts  of  common  law  of  original  jurisdiction, 
embraces  all  such  judgments  or  opinions  of  the 
court  that  arise  in  the  course  of  a  cause,  which 
are  the  subjects  of  revision  by  an  appellate 
court,  and  which  do  not  otherwise  appear  on 
the  record.  • 

Strother  v.  Rutehin*on,  i  Bbig.  N.  C,  88; 
Ftrrd  v.  PatU,  1  Halst.,  SSt;  JfeMU  v.  Dattam, 
7  a.  &  J.,  4M;  9  Port.,  186. 

But  to  present  a  question  to  this  court,  the 
suboVdinate  tribunal  must  ascertain  the  facts 
upon  which  the  judgment,  or  opinion  excepted 
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to,  ia  founded ;  for  this  court  cannot  determine 
the  weight  or  effect  of  evidence,  nor  decide 
mixed  questions  of  law  and  fact. 

ZeOer  v.  Eckert,  4  How.,  289. 

The  practice  prevails  in  the  courts,  wliere 
rules  of  reference  are  in  use,  to  examine  the 
arbitrators  as  witnesses,  to  ascertain  facts  ma- 
terial to  the  validity  of  the  award;  and  the  ap- 
pellate courts  are  accustomed  to  revise  their 
decisions,  and  upon  principle,  we  see  no  objec- 
tion to  the  introduction  of  the  same  practice 
into  the  courts  of  the  United  Stales  under  the 
limitations  we  have  indicated. 

ThornUm  v.  Carton,  7  Cr.,  697;  BtMer  v. 
Mayor  of  N.  Y,  7  Hill,  tt29:  LuU  ▼.  £•»- 
thieum,  8  Pet.,  166:  SaiByer  v.  Frtenum.  86 
Me..  546;  Ward  v.  Am.  Bank.  7  Met.,  486. 

In  the  present  instance  we  can  collect  from 
the  evidence  of  the  referee,  as  shown  in  the 
exceptions,  the  fact  necessary  to  raise  some  of 
the  questions  contained  in  the  objections  to  the 
award,  without  being  involved  in  the  dispute 
between  the  parties,  as  to  the  condition  in 
which  the  reserved  stock  had  been  placed  by 
the  corporation. 

The  law  is  well  settled,  that  by  the  reference 
of  an  action  to  the  determination  of  an  arbi- 
trator, nothing  is  included  in  the  submission 
but  the  subject  matter  involved  in  it. 

Tidd's  Pr.,  iS2»;  2  T.  R.,  645. 

And  if  an  arbitrator  embraces  in  his  award 
matter  not  submitted,  and  includes  the  result 
in  a  single  conclusion,  so  as  to  render  it  im- 
possible to  separate  the  matters  referred  from 
those  which  have  not  been,  the  award  is  bad. 

LgU  V.  Rodger*,  6  Wheat,  894;  88  Me.,  219; 
Bateyer  v.  Freeman,  86  Me.,  546. 

The  defendant  contends  that  no  claim  for  the 
reserved  stocli,  or  for  damages  for  its  non- 
delivery, was  embraced  in  the  declaration  or 
sued  for  in  the  action ;  and  as  the  reference  was 
one  of  the  action  merely,  no  such  claim  was 
submitted  to  the  referee.  This  involves  the 
construction  of  the  declaration. 

We  Iiave  extracted  the  averments  in  the  dec- 
laration tliat  were  designed  to  charge  the  Cor- 
poration witb  the  non-performance  of  the 
covenants,  fc>r  the  payment  for  work  done  be- 
fore the  dismissal  of  the  contractor. 

In  one  of  those  the  charge  is.  that  the  Cor- 
poration had  neglected  and  refused  to  make 
any  payments,  and  thus  a  total  railure  to  fulfill 
its  obUgations  in  respect  to  payments  is  alleged. 
The  assignments  of  the  breaches  of  the  8th  and 
9tb  articles  are  made  in  the  language  of  the 
covenants  themselves,  and  the  failure  charged 
ia  co-extensive  with  the  obligations.  If  the 
Corporation  liad  created  no  reserved  stock,  or 
had  made  no  appropriation  for  the  contractor, 
according  to  the  monthly  estimates  as  th^ 
work  progressed,  and  haid  finally  dismissed 
him,  80  as  to  exclude  his  claim  for  the  stock 
reserved  when  his  contract  had  been  fulfilled. 
there  could  tiave  been  no  ground  for  affirming 
tiiat  a  breach  of  the  covenants  had  not  been 
made  by  the  Corporation,  and  that  damages 
were  not.due. 

There  would  have  been  no  argument  to  sup' 
port  the  allegation  that  the  contractor  was  a 
corporator  to  the  extent  of  the  stock  which 
should  have  been  reserved.  But,  as  we  inter- 
pret the  declaration,  its  averments  have  this 
•cope  and  operation. 
See  10  How. 


It  was  the  duty  of  the  arbitrator  to  ascertain 
the  truth  of  thes^  charges.  They  were  the  pre- 
cise subject  of  the  reference.  The  arbitratoi 
has  explained  with  clearness  in  his  testimony 
his  conclusion  on  the  subject  of  this  stock,  that 
the  contractor  had  no  title  to  the  shares;  that 
is,  that  he  had  not  been  paid  by  the  appropria- 
tion of  so  much  reserved  stock  for  his  use.  This 
conclusion  of  his  is  a  final  decision  on  the 
question,  for  this  court  cannot  revise  his 
mistakes,  either  of  law  or  of  fact,  if  such  had 
been  established. 

BureheU  v.  Marsh,  17  How.,  844:  Kleiw  v. 
aiAiro,2  0all..61. 

The  objections,  we  have  noticed,  include  all 
tbat  were  insisted  on  in  the  argument. 

The  objection  taken  to  the  absence  of  an 
original  writ,  or  to  the  supply  of  a  copy,  is  not 
tenable.  The  original  writ  had  fulfilled  its 
function  when  the  defendant  had  been  brought 
into  court,  and  its  loss  did  not  affect  the  action 
of  the  plaintiff;  and  it  was  a  matter  resting  in 
the  discretion  of  the  court,  upcn  ascertaining 
the  defective  state  of  the  record,  to  supply  the 
deficiency. 

Our  conclusion  is,  there  is  no  error  in  the 
record. 

Judgment  affirmed. 

Dissenting,  Mr.  Juetiee  Daniel. 
Cited-l  WaU.,  698 ;  K  Wall.,  1» ;  1  Otto,  181. 


SAMUEL  WARD,  Claimant  of  the  Barque 

MOPANO,  Appl., 
V. 

WILLIAM  M.   PECK,  JACOB  BADGER, 
FREEMAN     KINOSLEY,     and     HUM- 
PHREY DEVEREUX,  LibelanU. 
(Sees.  C,  18  How.,  267-871.) 

AdmiraUg  ha*  juritdietion  of  petitory  suit* — 
abandonment  doe*  not  ratify  un!aufui  sate  by 
master. 

In  this  oouotTT,  courts  of  admiralty  retain  Juris- 
diction over  petitory  suits  or  causes  of  property. 

The  abandonment  of  a  vessel  by  ber  owners  to  the 
underwiters  could  not,  bt  estoppel  or  ratiOcatlon, 
affect  the  title  of  defendant  to  whom  the  master, 
unauthorized  by  the  circumstances,  had  sold  ber. 

The  defendant,  having  obtained  possession  un- 
lawfully, was  a  trespasser,  and  can  no  more  plead 
the  abandonment  as  a  cooHrraation  of  his  title  than 
if  he  bad  obtained  it  by  theft  or  piracy. 

If  tbe  circumstances  would  have  Justlfled  a  sale 
by  the  master,  no  at>andonment  was  necessary. 

(Mr  J  ustloe  Catbon  did  not  sit  in  thi4  cause.) 
Argued  Fib.  15,  1856.    Decided  Feb.  26,  1866. 

APPEAL   from   the  Circuit   Court  of  the 
United  States  for  the  Eastern  District  of 
Louisiana. 
The  case  is  stated  by  the  court. 
Mr.  J.  P.  Beqjainin  for  the  appellant. 
(No  brief  filed  for  the  appellant.) 
Mr.  F.  P.  Stanton,  for  the  appellees: 
If  the  subject  insured  be  damaged  more  than 
half  its  value,  it  may  be  abandoned  for  total 
loss. 
Phil.  Ins.,  sec.  1576. 

It  requires  more  damage,  to  authorize  a  sale 
by  the  master. 
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Pieree  ▼.  Ocean  Int.  Co.,  18  Pick.,  88;  Abb. 
Ship.,  19. 

No  nbandoDtnent  is  necesaary,  when  circum- 
glances  justify  a  sale  br  a  master. 

Phil.  Ins.,  Sec.  1497;  Gordon  v.  F.  «fe  M. 
Inn.  Co.,  2  Pick.,  249;  Patapieo  In*.  Co.  t. 
Southgate,  5  Pet.,  604. 

In  this  case,  if  the  circamstanees  had  Justified 
an  abandonment,  the  master  would  have  been 
the  afrent  for  the  underwriters. 

Co^idge  v.  Oloueetttr  Int.  Co.,  15  Mass.,  841; 
SeMefeUn  v.  JV.  Y.  Int.  Co..  9  Johns..  21; 
Piffton  y.  Delafteld.  1  Cai.,  868;  Pitree  v.  Ocean 
In*.  Co.,  18  Pick,  SH. 

Mr.  Juttiee  Orier  delirered  the  opinion  of 
the  court: 

The  pleadings  in  this  case  present  but  the 
sinele  question  of  the  title  or  ownership  of  the 
barK  Mopang. 

Oris^nally,  the  Court  of  Admiralty  in  En- 
gland entertained  jurisdiction  of  petitory  as  well 
as  mere  possessory  actions.  Since  the  Restora- 
tion, that  court,  through  the  jealous  interfer- 
ence of  courts  of  law,  had  ceased  to  pronounce 
directly  on  questions  of  ownership  or  property. 
Petitory  suits  were  silently  abandoneid,  and  if 
in  a  possessory  action  a  question  of  mere  prop- 
erty arose,  especially  of  a  more  complicated 
nature,  it  declined  to  interfere. 

This ' '  submission  to  authority  rather  than  rea- 
son" has  continued  till  the  Statute  of  8  and  4 
Vic,  ch.  65,  sec.  4,  restored  to  the  admiralty 
plenary  jurisdiction  of  such  questions.  See  case 
of  J%e  Aurora  8  Rob.,  183,  1»6,  and  The 
Warrior,  2  Dod.,  288,  2  Brown,  Civ.  C.  Ad., 
480. 

In  this  country,  where  the  courts  of  admiral- 
ty have  not  been  subjected  to  such  jealous  r^ 
Btraints,  the  ancient  Jurisdiction  over  petitory 
suits  or  causes  of  property  has  been  retained. 
In  the  case  of  lie  TOton,  5  Mas.,  465,  Mr. 
Jutliee  Story  has  examined  this  question  with 
his  usual  learning  and  ability.  The  authority 
of  this  case  has  nevei  been  questioned  in  our 
courts.  See  Taylor  v.  Boyw,  Saxton,  1  Wall, 
Jr.,  822.  In  the  case  of  Tke  New  England  In*. 
Co.  V.  Brig  Sarah  Anne,  18  Pet..  887,  in  this 
court,  the  only  question  was  the  title  or  owner- 
ship of  the  brig,  yet  the  cause  was  entertained 
without  any  expression  of  doubt  as  to  jurisdic- 
tion. 

The  following  agreed  statement  of  facts  pre- 
sents the  merits  of  this  case : 

"  That  the  libelants  are  the  owners  of  the 
said  bark  '  Mopang,'  unless  their  title  has  been 
devested  by  the  sale  made  by  the  master  under 
the  following  circumstances:  the  bark  sailed 
from  New  Orleans  on  or  about  the  29th  Novem- 
ber. 1846,  for  Tampico  and  other  Mexican 
ports.  That,  on  or  about  the  6th  of  December 
thereafter  she  struck  aground,  was  abandoned 
by  her  officers  and  crew  on  the  north  breakers 
off  the  bar  of  Tampico;  that  she  floated  over 
the  bar,  and  was  boarded  by  one  Clifton,  who 
refused  to  deliver  her  to  the  master;  that  a 
claim  for  salvage  was  made;  that  by  agreement 
between  the  master  and  Clifton,  the  vessel  was 

sold  to  the  claimant,  Ward,  on  the .    It  is 

admitted  that  the  sale  to  Ward  was  unauthor- 
ized by  the  circumstances  in  which  the  master 
was  placed; 

The  libelants  had  a  valued  policy  upon  the 
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vessel,  taken  out  at  New  Orleans.  On  the  9th 
day  of  January,  1847,  they  gave  notice  of 
abandonment  to  the  underwriters  as  for  a  total 
loss,  who  refused  to  accept  the  same.  They 
were  sued  for  a  total  loss  by  libelants.  Judg- 
ment found  for  defendant. 

This  statMnent  amounts  to  an  admission  of 
want  of  title  in  the  claimant.  The  abandon- 
ment by  her  owners  to  the  underwriters  could 
not  affect  the  title  of  the  claimant,  by  way  of 
ratification  or  estoppel.  The  insurance  is  but 
a  wager  between  the  parties  to  it,  on  the  safety 
of  the  vessel.  By  the  rule  of  the  contract  the 
ship  may  be  abandoned,  and  the  whole  insur- 
ance claimed,  when  the  damages  exceed  half 
the  value. 

Nothing  but  extreme  necessity  can  Justify  the 
sale  of  the  vessel  by  the  master.  The  abandon- 
ment was  based  on  the  damage  done  to  the 
vessel  at  the  time  of  the  accident.  If  accepted, 
the  master  became  the  agent  of  the  insurer; 
and  whether  accepted  or  not.  his  act,  without 
authority,  can  receive  no  ratification  from  al- 
legations or  admissions  made  by  any  party  in  a 
dispute  ou  the  contract  of  assurance,  where  the 
inquiry  as  to  the  act  of  the  master  was  irrele- 
vant. The  defendant,  having  obtained  posses- 
sion unlawfully,  was  a  trespasser,  and  can  no 
more  plead  the  abandonment  as  a  confirmation 
of  his  title  than  if  he  had  obtained  it  by  theft 
or  piracy;  moreover,  if  the  circumstances 
would  have  justified  a  sale  by  the  master,  no 
abandonment  was  necessary.  Itcannot,  there- 
fore, by  any  possible  implication,  amount  to 
a  confirmation  of  such  sale. 

T^judgment  of  the  Circuit  Court  it  affirmed. 

Mr.  JuiHee  Daniel,  dissenting: 

I  dissent  from  the  decision  just  pronounced: 
Ist  On  the  ground  that  this  case  is  not  one  reg- 
ularly appertaining  to  a  court  of  admiralty. 
2d.  Because  this  decision  professes  to  cMm  a 
power  and  Jurisdiction  admitted  by  the  decis- 
ion itself  never  to  have  been  heretofore  conceded 
to,  nor  exerted  by,  courts  of  admiralty  in  this 
country,  whose  power  and  lurisdiction  in  fut- 
ure, are  to  be  traced  for  their  origin  to  this 
cause  alone. 

With  respect  to  the  objection  first  stated; 
this  cause  presents  no  example  of  a  maritime 
contract  or  of  a  marine  tort  It  is  simply  a 
contest  as  to  the  right  of  propertT  in  a  subject 
situated  within  the  ordinary  ana  settled  juris- 
diction of  the  courts  of  common  law  and  eq- 
uity of  the  State  of  Louisiana,  and  could  have 
beeb  there  as  effectively  determined  by  an  ac- 
tion of  dentinue  or  trover,  or  by  a  bill  in  eq- 
uity if  there  was  danger  of  an  elofgnment  of  the 
subject  in  controversy,  as  it  could  possibly  be 
in  admiralty:  and  this  fact  alone  should  have 
been  a  reason  sufficient  against  an  abandon- 
ment of  the  adequate  and  familiar  modes  of 
administering  justice,and  an  unnecessary  resort 
to  a  tribunal  which  in  England,  we  are  told  by 
Lord  Hale,  was  never  established  either  by 
common  law  or  by  statute,  but  had  grown  up 
entirely  by  encroachment  and  sufferance. 

It  is  true  that  the  subiect  in  controverOT  here 
is  a  vessel;  but  if  that  single  fact  could  JustiN 
the  interposition  of  the  admiralty,  it  would 
equally  imply  the  same  power  in  tnat  Jurisdic- 
tion over  any  dispute  concemiuK  the  right  of 
property  in  a  vessel,  although  uie  might  still 
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"be  upon  the  stocks,  and  although  she  had  never 
reached  the  wat«r,  or  might,  by  gome  casualty, 
never  touch  that  element. 

This  was  simply  a  question  of  property  aris- 
ing out  of  the  extent  of  power  in  an  agent  to 
dispose  of  it — a  common  every-day  question  of 
law. 

It  is  admitted  that,  the  jurisdiction  now  as- 
serted for  the  first  time  in  this  court — viz. :  the 
jurisdiction  in  petitory  suits — did  not  belong  to 
<he  admiralty  in  England,  of  was  not  exercised 
by  them  for  several  hundred  years  at  least :  and 
that  a  recent  statute  in  the  present  reign  had 
been  enacted  expressly  to  confer  that  jurisdic- 
tion. It  has  also  been  said,  that  the  jurisdic- 
tion thus  recently  authorized,  had,  in  the  olden 
time,  existed  in  the  admiralty,  and  had  been 
restrained  or  forbidden  only  by  the  jealousy 
of  the  common  lawyers.  This  appears  to  me 
to  be  an  argument  not  founded  upon  the  judi- 
cal history  of  the  country,  and  one  which  is 
neither  logical  nor  tenable.  A  reference  to 
others  of  the  highest  and  most  venerable  au- 
thorities, which  might  be  added  to  that  of 
Lord  Hale  already  cited,  demolishes  entirely 
the  foundation  on  which  this  argument  is 
based.  The  argument  is  in  itself  illogical  and 
illusory;  for  bad  this  jurisdiction  been  even 
legitimate  in  the  admiralty,  it  might  doubtless 
have  been  vindicated  and  maintained  in  despite 
of  an  illegal  and  unfounded  jealouhy  of  the 
common  lawyers.  It  never  could  have  been 
forced  to  yield  to  so  baseless  an  opposition. 
No  authonty  so  potent  as  that  of  an  express 
statute  could  have  been  required,  to  create 
what  not  only  already  had  being,  but  which 
was  established  and  venerable  from  justice  and 
from  lapse  of  time. 

If  the  inhibition  had  been  the  mere  creature 
of  jealousy  or  prejudice,  a  returning  sense  of 
right  ancl  a  conviction  of  public  advantage, 
would,  in  this,  as  in  other  instances  falling 
within  the  power  of  the  courts,  •have  corrected 
previous  errors.  The  very  fact  of  the  enact- 
ment of  a  statute,  such  as  that  referred  to,  is 
strong  evidence  to  show  that  the  jurisdiction  it 
confers  had  no  previous,  or  rather  no  rightful, 
existence. 

But  it  is  said  that  no  jealousy,  like  that  once 
felt  in  England  against  the  admiralty,  exists  m 
this  country;  and  therefore,  the  inveterate  pow- 
ers ascribed  to  it  formerly  in  England,  are  free 
and  unfettered  for  its  exercise  in  this  country. 
This  course  of  argument  naturally  suggests  with 
me  the  following  inquiries:  What  fetters  or 
limitations  are  recognized  as  placed  upon  the 
admiralty  jurisdiction  in  the  United  States? 
Freed  from  the  checks  and  restraints  imposed 
upon  such  a  jurisdiction  in  that  country,  from 
which  the  sjrstem  was  transferred  to  us,  what 
are  the  checks  imposed  upon  it  here?  Are 
there  any  such  checks?  Does  it,  either  in  theory 
or  in  practice,  recognize  any  such — how  or 
where  are  they  deflnwl  or  ascertained?  Has  it 
any  system  at  all,  or  is  it  left  to  the  judgment 
or  fancy  of  those  who  assume  to  exercise  pow- 
er under  its  name? 

Too  true  does  it  seem  to  me  the  case,  that  the 
ambitious  and  undefined  pretensions  of  this 
branch  of  jurisprudence,  have  found  greater 
favor  here  than  in  my  view,  is  compatible  with 
civil  liberty,  with  public  policy  or  private  bene- 
fit; and  hence  I  have  been  the  more  inclined  to 
See  18  How.  U.  S.,  Book  15. 


watch  and  prevent  its  dangerous  encroach- 
ments, and  in  all  sincerity  can,  in  contemplat- 
ing the  favor  extended  to  those  encroachments 
exclaim,  ' '  hine  ilia  laehryma. " 

For  the  jurisdiction  here  claimed  for  the  ad- 
miralty, we  are  referred  to  the  treatise  of  Mr. 
Arthur  Brown,  professor  of  civil  law  in  Ire- 
land. I  have  CO  recollection  of  having  before 
seen  or  heard  the  doctrines  of  this  professor  rec- 
ognized as  authority ;  and  with  respect  to  his 
theories,  it  may  justly  be  remarked,  that  If 
these  are  to  be  adopted  as  law,  there  is  no  ex- 
cess of  extrava^nce  to  be  found  in  the  explod- 
ed notions  of  Hit  Leoline  Jenkins,  or  anywhere 
else,  which  will  not  find  an  apology,  nay,  a  full 
justification,  in  the  book  of  this  civil  law  doc- 
tor. If  the  theories  of  this  professor  are  to  be 
regarded  as  binding,  his  disciples  may  look  for- 
ward, at  no  distant  day,  to  an  announcement 
from  this  l)ench,  as  there  has  been  formerly 
from  that  of  one  of  the  circuits,  of  the  doc- 
trine, that  a  policy  of  insurance  (a  mere  wager 
laid  upon  the  safety  of  a  vessel)  is  strictly  and 
essentially  a  maritime  contract,  because,  for- 
sooth, the  vessel  had  to  navieate  the  ocean. 

It  seems  somewhat  singular,  however,  that 
Mr.  Brown  should  be  appealed  to  in  support 
of  the  authority  now  claimed  for  the  admiral- 
ty, when  in  truth  his  book  again  and  again  ad- 
mits that  such  jurisdiction  had  been  utterly  re- 
pudiated in  England  as  a  sheer  unsurpation, 
and  may  appropriately  be  styled  a  jeremiad 
over  the  lost  authority  and  splendor  of  a 
system  which  he  would  exalt  to  the  control  of 
every  other  branch  of  jurisprudence. 

I  object,  in  all  cases,  to  the  decision  of  ques- 
tions not  strictly  in  point,  or  which  have  not 
been  regularly  discussed,  and  not  only  mature-. 
ly  but  necessarily  considered.  If  there  is  any 
one  source  of  embarrassment  more  prolific  than 
all  others,  it  is  this  very  practice.  I  cannot  per- 
ceive the  necessity  nor  the  propriety  of  decid- 
ing matters  in  advance.  The  effect  of  such  a 
practice  is  either  the  difficulty  of  getting  clear 
of  irregular  and  inapposite  conclusions,  or  the 
sanction  of  them  with  the  view  of  maintaining 
consistency  whether  right  or  wrong. 

A  great  portion  of  the  admiralty  jurisdiction 
now  permitted  in  this  country,  may  be  traced 
to  a  dieCum  in  argument  in  the  case  of  The 
OenercU  Smith,  4  Wheat.,  p.  444,  in  the  asser- 
tion of  a  doctrine  which,  if  now  for  the  first 
time  discussed  and  examined,  might  not  com- 
mand the  sanction  of  this  tribunal. 

It  is  that  tendency  of  error  once  countenanced 
or  tolerated  to  grow  into  precedent,  which  has 
ever  enjoined  it  upon  me  as  a  sacred  duty  to 
resist  its  approaches  before  they  have  been  ma- 
tured into  power;  and  even  the  conviction  of 
an  inability  to  accomplish  this  result,  is  with 
me  no  dispensation  from  the  duty  of  resistance. 

Cited-20  How.,  308. 


ISRAEL  KINSMAN  and  CALVIN  L.  OOD- 

DARD,  AppU., 

e. 

STEPHEN  R.  PARKHURST. 

(8e«  S.  C,  18  How.,  28»-2S5.) 

Defente  that  patent  m  invalid,  i*  not  good  in  suit 
to  account  for  sales — agent  or  joint  owner  can- 
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not  avoid  paying  over  money  on  the  ground 
that  it  was  receioed  on  an  illegal  contract — 
agreement  that  one  partner  alone  thould  conduct 
t/ie  bunness,  not  void  as  in  reetraint  of  trade — 
orie  partner  could  not  secretly  acquire  out- 
standing right,  as  against  other — too  late  to 
o^ect  to  master's  report  for  first  time  on  ap- 
peal. 

Where  one  bag  made  and  sold  machines  under  the 
patentee's  title  and  for  his  account,  that  the  pat- 
ent is  Invalid  la  no  defense  to  patentee's  right  to  an 
account  for  the  proceeds. 

Where  money  has  been  received  by  an  ag«nt  or 
Joint  owner,  by  force  of  a  contract  which  was  Il- 
legal, the  agent  or  joint  owner  cannot  protect 
himself  from  accounting  for  what  was  so  received, 
by  (tettlng  up  the  llleirallty  of  the  transaction  in 
which  it  was  paid  to  him. 

The  invalidity  of  the  patent  does  not  render  the 
■ales  of  the  machines  illegal,  so  as  to  taint  with  11- 
leirallty  the  obligation  of  the  seller  to  account. 

It  is  competent  for  two  Joint  owners  of  a  patent, 
to  stipulate  In  their  partnership  airreement  that 
one  of  them  should,  alone,  conduct  the  business. 
This  is  not  in  restraint  of  trade. 

The  partner  selling  could  not  secretly  acquire  an 
outstanding  right  to  the  patent  and  set  it  up  against 
his  partner. 

If  the  master's  report  of  amount  due  was  too 
great  it  should  have  been  excepted  to.  It  Is  too 
Ute  to  object  to  it  here  for  the  flrst  time. 

When  agreement  stipulates  that  defendant 
should  be  accountable  for  «IOO  proBt  on  each  ma- 
chine sold,  be  talies  the  rislc  of  bad  debts,  and 
must  pay  whether  he  collects  or  not. 

Argued  Feb.  tl,  1866.     Bedded  Feb.  £6,  1866. 

APPEAL  from  the  Circuit  Court  of  tlie 
United  States  for  tlie  Southern  District  of 
New  York. 

The  bill  in  this  case  was  filed  in  the  Circuit 
Court  of  the  United  States  for  the  Southern 
District  of  New  York  by  the  appellee. 

The  court  below  found  for  the  complainant, 
and  entered  a  final  decree  for  $28,220.28  and 
costs.  "The  defendants  brought  the  case  here 
on  appeal. 

A  further  statement  appears  in  the  opinion 
of  the  court. 

Messrs.  Keller  and  Piatt  for  appellants. 

Mr.  Oeorge  Oifford  for  the  appellees. 

Mr.  Justice  Corti«  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Cir- 
cuit Court  of  the  United  States  for  the  Soutli- 
em  District  of  New  York,  in  a  suit  in  equity 
brought  by  the  appellee,  Parkhurst,  against 
the  appellants.  The  bill  states,  and  the  proofs 
bhow,  that  Parkhurst,  being  the  owner  of  the 
letters  patent  for  improvements  in  the  machine 
for  ginning  cotton  and  wool,  on  the  22d  of 
May,  1846,  entered  into  a  written  agreement 
with  Kinsman,  the  substance  of  which  was, 
that  Parkhurst  was  to  be  the  owner  of  two 
thirds,  and  Kinsman  of  one  third,  of  the  let- 
ters patent;  that  the  business  of  manufacturing 
and  selling  the  patented  machines  should  be  car- 
ried on  by  the  parties  on  their  joint  account, 
in  the  proportions  of  two  thirds  and  one 
third,  Kinsman  giving  his  personal  atten- 
tion to  the  business,  and  advancing  a  sum 
not  exceeding  fl.OOO  for  the  purchase  of 
machinery,  stock,  &c.,  for  which  advance 
he  was  to  be  repaid  out  of  the  flrst  profits  of 
the  business.  Kinsman  was  to  pay  Parkhurst 
$2,000  in  cash,  and  give  his  note  for  $1,000, 
payable  in  sixty  days.  Under  this  agreement, 
the  manufacture  and  sales  of  the  machines 
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were  begun  and  carried  on  until  the  9th  day  of 
February,  1846,  at  which  time  the  parties  en- 
tered into  a  new  agreement,  the  substantial 
part  of  which  was  as  follows: 

"  Whereas  the  party  of  the  flrst  part  has  ad- 
vanced moneys,  and  become  responsible  for 
various  sums  of  money  which  have  been  ex- 
pended in  getting  up  m.achinery,  and  tools, 
and  stock,  &c.,  for  the  manufacture  of  burn- 
ing and  carding  machines,  which  were  invent- 
ed by  the  said  Parkhurst;  one  third  part  of 
which  he  sold  and  assigned  to  the  party  of  the 
first  part:  Now,  therefore,  'the  party  of  the 
first  {Mrt,  in  consideration  of  $1  in  hand  paid 
by  the  party  of  the  second  part,  the  receipt 
whereof  is  hereby  acknowledged,  hereby  cov- 
enants and  agrees,  that,  as  soon  as  the  profits 
which  have  accrued,  and  which  may  hereafter 
arise,  from  the  manufacture  and  sale  of  the 
said  machines,  so  invented  by  the  party  of  the 
second  part,  and  so  made  and  sold  by  the  party 
of  the  first  part,  shall  be  sufficient  to  pay  all 
legal  demands  for  the  purchase  of  machinery, 
tools,  &c.,  &c.,  and  other  expenses  incurred  by 
said  party  of  the  flrst  part,  then  he.  the  said 
party  of  the  first  part,  shall  and  will  discon- 
tinue the  manufacture  and  sale  of  said  ma- 
chines, invented  as  aforesaid,  and  that  all  ma- 
chines which  he  shall  manufacture  and  sell 
after  this  date  should  not  be  sold  for  a  lesa 
profit  than  $100  each,  and  that  he  will  be  ac- 
countable for  $100  profit  on  each  and  every 
machine  made  and  sold  from  this  day,  unlesa 
he  has  the  written  consent  of  the  party  of  the 
second  part  to  sell  at  a  less  price." 

"  The  party  of  the  second  part,  in  considera- 
tion of  $1  to  him  in  h^nd  paid  by  tJtie  party  of 
the  first  part,  the  receipt  whereof  is  hereby 
acknowledged,  and  also  in  consideration  of  the 
agreements  aforesaid,  hereby  covenants  and 
agrees  with  the  party  of  the  first  part,  that  he 
will  go  on  and  manufacture  the  machines 
aforesaid  as  soon  as  the  party  of  the  first  part 
discontinues  the  same,  and  that  lie  will  not 
sell  any  machine  for  a  less  profit  than  $100 
without  the  written  consent  of  the  party  of  the 
flrst  part,  and  that  he  will  pay  over  to  the 
party  of  the  flrst  part  one  third  part  and  share 
of  the  said  profits  upon  all  machines  which  he 
makes  and  sells  hereafter;  and  that,  for  any 
machines  which  he  may  manufacture,  or  have 
manufactured,  before  Ihe  discontinuing  of  the 
building  of  the  same  by  the  party  of  the  flrst 
part,  shall  be  subject  to  the  same  restrictions 
of  selling  for  at  least  $100  profit  on  each  ma- 
chine, one  third  of  which  shall  be  paid  to 
the  party  of  the  first  part." 

The  original  and  supplemental  bills  aver, 
that  under  this  agreement  Kinsman  prosecuted 
the  business,  and  not  only  reimbursed  himself 
for  the  cost  of  the  machinery,  tools,  &c.,  and 
all  his  other  advances,  but,  in  violation  of  his 
agreement,  continued  the  manufacture  and 
sale  of  the  machines,  so  as  to  receive  large 
profits,  of  which  it  prays  an  account,  and  also 
an  injunction  to  restrain  the  further  making 
or  vending  of  the  machines  in  violation  of  the 
a««ement.  A  temporary  injunction  was  ap- 
plied for  and  obtained  on  the  third  day  of 
July,  1847.  On  the  29th  day  of  June,  1847, 
Kinsman  made  a' transfer  to  the  appellant, 
Gtoddard,  who  was  then  a  clerk  in  his  em- 
ployment, of  the  tools,  stock,  &c.,  used  in  the 
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tnannfaclure ;  and  after  Eipsman  was  enjoined, 
the  business  was  carried  on  in  Qoddard's  name. 
A  supplemental  bill  was  then  filed,  making 
Gloddard  a  party,  charging  him  with  notice  of 
all  the  complainant's  rights  at  the  time  of  the 
transfer  to  him,  alleging  the  transfer  itself  to 
have  been  only  colorable,  and  praying  an  ac 
count  and  decree  as  against  him  and  Kinsman. 
The  Circuit  Court  made  an  interlocutory  de- 
cree, declaring  Parkhurst's  right  to  an  account, 
referring  the  cause  to  a  master,  to  take  and 
state  the  accounts,  directing  the  master,  in 
taking  the  accounts,  to  ascertain  and  report 
the  number  of  machines  made  and  sold  by 
Kinsman  and  Goddard,  or  either  of  them;  the 
advances  made  by  Kinsman  and  Ooddard.  or 
either  of  them;  and  charging  a  profit  of  flOO 
on  each  machine  sold. 

The  master  reported ;  and  his  report  not  be- 
ing excepted  t*,  was  confirmed,  and  a  final  de- 
cree made,  that  Kinsman  and  Goddard  should 
pay  to  the  complainant  the  amount  reported 
by  the  master  to  be  due  from  them.  From  this 
decree  the  appeal  now  before  us  was  taken. 

The  principle  objection  made  by  the  appel- 
lants to  the  decree  of  the  court  below  is,  that 
Parkburst  was  not  the  original  and  first  in- 
ventor 'of  the  thing  patented.  We  are  not 
satisfied  that  this  is  made  out.  But  we  have 
not  found  it  necessary  to  come  to  a  decided 
opinion  upon  this  point,  because  we  are  all  of 
opinion  that,  under  the  agreement  of  the  9th 
of  February,  1846, -the  invalidity  of  the  pat- 
ent would  not  afford  a  bar  to  the  complainant's 
right  to  an  account.  Having  actually  received 
profits  from  sales  of  the  patented  machine, 
'Which  profits  the  defendants  do  not  show 
have  been  or  are  in  anv  way  liable  to  be  affect- 
ed by  the  invalidity  of  the  patent,  its  vallditv 
is  immaterial.  Moreover,  we  think  the  defend- 
ants are  estopped  from  alleging  that  invalidity. 
They  have  made  and  sold  these  machines  un- 
der the  complainant's  title,  and  for  his  account: 
and  thev  can  no  more  be  allowed  to  deny  that 
title  and  retain  the  profits  to  their  own  use, 
than  an  agent,  who  has  collected  a  debt  for 
his  principal,  can  insist  on  keeping  the  money, 
upon  an  allegation  that  the  debt  was  not  justly 
due. 

The  invalidity  of  the  patent  does  not  render 
the  sales  of  the  machine  illegal,  so  as  to  taint 
with  illegality  the  obligation  of  the  defendants 
to  account.  Even  where  money  has  been  re- 
ceived, either  by  an  agent  or  a  joint  owner,  by 
force  of  a  contract  which  was  illegal,  the 
agent  or  joint  owner  cannot  protect  himself 
from  accounting  for  what  was  so  received,  by 
setting  up  the  illegality  of  the  transaction  in 
which  it  was  paid  to  faim.  Thus,  where  a  ves- 
sel engaged  in  an  illegal  trade  carried  freight 
which  came  into  the  hands  of  one  of  the  part 
owners,  and  on  a  bill  filed  by  the  other  part 
owner  for  an  account,  the  defendant  reliea  on 
the  ill^ality  of  the  trade,  but  it  was  held  to 
be  no  defense.  Sharp  v.  Taylor.  2  Phil.  Ch., 
801.  So  in  Tenant  v.  EUiot,  1  B.  &  P.,  3.  the 
defendant,  an  insurance  broker,  having  effect- 
ed an  iUegal  insurance  for  the  plaintiff,  and  re- 
ceived the  amount  of  a  loss,  endeavored  to  de- 
fend against  the  claim  of  his  principal  by 
showing  the  illegality  of  the  insurance,  but 
the  plaintiff  recovered.  See,  also,  MeBlair  v. 
<7*»M,  17  How.,  (53  U.  8.)  288. 
Sea  18  How. 


Here,  however,  as  already  observed,  there 
was  no  illegality;  it  is  simply  a  question  of 
failure  of  title,  and  as  that  does  not  appear  in 
any  manner  to  have  affected  the  profits  which 
the  defendants  received,  there  can  be  no 
ground  to  allow  it  to  be  shown  in  defense. 
BartUtt,  Adm'r,  v.  Hotbrook,  1  Gray,  114; 
Wilder  v.  Adams,  2  Wood.  &  M. ,  829,  are  In 
point. 

Similar  views  are  decisive  against  the  objec- 
tion that  this  was  a  contract  in  restraint  of 
trade.  It  was  certainly  competent  for  two 
persons,  being  joint  owners  of  letters  pat- 
ent, whether  valid  or  invalid,  to  enter  into  a 
copartnership  for  the  manufacture  and  sale  of 
the  patented  machines,  and  to  stipulate  that 
one  of  them  should  alone  conduct  the  busi- 
ness. This  was  a  provision  for  the  prosecu- 
tion of  the  business  in  a  particular  mcxle,  and 
not  for  its  restraint.  It  is  a  very  common  and 
not  an  illegal  stipulation  in  partnership  articles, 
that  neither  partner  shall  carry  on  that  busi- 
ness for  which  the  partnership  is  formed,  out- 
side the  partnership  and  for  bis  own  account. 
Besides,  if  the  contract  to  refrain  from  the 
manufacture  could  not  be  enforced,  as  being 
against  public  policy,  this  would  afford  no  an- 
swer to  a  claim  for  an  account  of  profits  act- 
ually realized  by  prosecuting  the  business, 
there  being  ne  connection  between  the  illegal 
stipulation  and  the  profits  of  the  business. 

It  was  insisted  by  the  appellants  that  they 
did  not  act  under  the  complainanf^  title,  but 
under  some  right  acquired  from  one  Sargent. 
We  are  not  satisfied  that  Sargent  had.  even  an 
inchoate  right  to  a  patent  for  the  machines 
which  the  appellants  made  and  sold.  But 
even  if  he  had,  the  defendant.  Kinsman,  could 
not  secretly  acquire  the  outstanding  right  of 
Sargent,  it  any,  and  set  it  up  against  his  Joint 
owner,  Parkburst,  in  derogation  of  his  rights 
under  the  agreement  of  the  9th  of  February, 
which  Kinsman  entered  into  with  knowledge 
of  this  alleged  title  of  Sargent ;  and  Goddara 
is  bound  by  the  same  equities,  for  he  not  only 
purchased  pendente  lite,  and  with  actual  notice 
of  the  suit,  but  we  are  satisfied  the  sale  to  him 
was  made  to  enable  Kinsman  to  attempt  to 
evade  the  injunction. 

The  appellant,  Goddard,  objects  that  he  has 
been  charged  by  the  final  decree,  jointly  with 
Kinsman,  for  the  profits  on  sales  of  machines 
made  before  the  transfer  to  him  by  Kinsman. 
If  this  be  so,  it  arises  from  the  report  of  the 
master,  who  was  directed  by  the  interlocutory 
decree  to  report  the  sales  made  by  Kinsman 
and  Goddard,  or  either  of  them,  and  the  ad- 
vances and  expenditures  of  them,  or  either  of 
them. 

If  his  report,  was  in  this  or  any  other 
particular  erroneous,  it  was  incuml>ent  on  tiie 
defendants  to  have  pointed  out  the  error  by  an 
exception  filed  pursuant  to  the  rules  of  the 
court  on  that  subject.  But  no  exception  was 
filed,  the  report  was  confirmed,  and  the  final 
decree  was  drawn  up  and  entered  without  ob- 
jection by  the  appellant,  Goddard,  reciting 
that  it  appears  by  the  report  of  the  master  that 
the  sum  of  $28,22(M^  is  due  and  owing  by 
Kinsman  and  Goddard  to  Parkburst,  and 
thereupon  proceeds  to  decree  them  to  pay  that 
sum.  When  a  motion  to  dismiss  the  appeal 
was  made  at  a  former  day,  on  the  ground  that 
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the  master's  report  not  haviag  been  excepted 
to.  and  the  appellants  not  having  objected  to 
the  final  decree,  there  was  nothing  open  on 
this  appeal,  the  appellant's  counsel  declared 
that  the  appeal  was  designed  only  to  review 
the  interlocutory  decree  which  had  decided 
the  merits  of  the  cause,  and  that,  unless  error 
was  found  therein,  there  was  no  ground 
for  the  appeal.  The  motion  to  dismiss  the  ap- 
peal was  overruled,  the  court  being  of  opin- 
ion that  it  was  open  to  the  appellants  to  review 
the  decision  made  by  the  interlocutory  decree. 
But  the  interlocutory  decree  does  not  direct  the 
master  to  charge  Ooddard  and  Kinsman  joint- 
ly with  proflts  on  sales  made  by  Kinsman 
alone.  If  the  master  put  such  an  interpreta- 
tion on  the  decree,  it  was  an  erroneous  inter- 
pretation, and  should  have  been  brought  be- 
fore the  court  below  by  an  exception.  It  is 
too  late  to  object  to  it  here,  for  the  first  time. 

The  appellants  also  Insist  that  they  were 
charged  with  proflts  not  actually  received,  by 
reason  of  the  failure  of  the  purchasers  to  pay, 
and  other  causes.  But  this  was  in  accordance 
with  the  agreement  of  the  9th  of  February, 
which  stipulates  that  Kinsman  shall  be  ac- 
countable for  $100  profit  on  each  machine 
made  and  sold  bv  him.  By  force  of  this 
stipulation,  he  and  Goddard,  who  acted  with 
him  under  this  agreement,  took  the  risk 
of  bad  debts.  It  appears,  from  the  master's 
report,  that  evidence  tending  to  show  that 
some  of  these  losses  were  attributable  to  the  in- 
terference of  Parkhurst  was  offered  to  the  master 
and  rejected  by  him.  But  no  exception  having 
))een  taken  to  bring  this  point  before  the  Cir- 
cuit Court,  it  is  not  open  here. 

W»  have  eofuidered  all  the  ofgeetiotu  to  the  de- 
cree of  the  Circuit  Court,  and  finding  them  un- 
lenaNe,  we  order  the  decree  to  be  affirmed,  leitA 
damage*  and  costs.  ' 

Cited-fi  Blatobf .,  IBS. 


JA.ME3  L.   RA.NSON,   Plaintiff  in   Error, 

«. 
WILLIAM  WINN  AND  ISABELLA.  DAVIS, 
Administrators  of   Thomas  I.  Davis,  De- 


(See  3.  C,  18  How.,  Hai-Wl.) 

Petition  to  be  made  parly  to  a  euit — matter's  re- 
port to  be  made  and  excepted  to,  and  exceptions 
decided,  in  order  to  review. 

Wbero  a  creditor  of  an  intestate  filed  a  petltioD, 
praying  to  t>e  made  a  party  to  a  suit  pending,  no 
answer  was  put  In,  nor  does  any  part  of  the  origi- 
nal bill  or  any  prooeedlng  In  that  suit  appear  on 
the  record :  Held,  that  the  proceeding  la  Irregular 
and  cannot  be  sustained. 

Where  a  chancery  suit  Involves  matters  of  ac- 
count, the  action  of  a  master  should  be  had  In  the 
Inferior  court,  and  the  Items  admitted  or  rejected 
should  be  stated,  so  that  exceptions  may  be  taken, 
andauoh  case  should  t>e  brought  before  this  court 
on  rullogs  of  the  exceptions  by  the  Circuit  Ck>urt. 

Argued  Feb.  16, 1866.  Decided  Feb.  96, 1866. 

APPEAL  from  the  Circuit  Court  of   the 
United  States  for  the  District  of  Columbia. 
The  case  is  stated  by  the  court. 
Mr.  W.  S.  Coxe  for  the  appellant. 
Mestrs.   i.    MKrbnrjr  and    H.  Winter 
Davis,  for  the  appellees: 

«88 


There  is  no  original  bill  of  any  sort,  and  no 
answer  of  any  sort ;  no  process  showing  the  pend- 
ency of  any  suit,  nor  any  agreement  of  coun- 
sel, dispensing  with  those  material  parts  of 
the  record.  The  petition  is  entitled  as  follows: 
William  8.  Hkniman 
«. 
Isabella  Davis  and  William    In  chancery. 

Winn,  Admrs.  of  Thomas  J.  | 

Davis,  ei  al. 

The  appellees  subnfit  that  the  order  of  the 
court  below,  dismissing  Ranson's  petition  to 
be  made  a  party  in  this  suit,  should  be  affirmed. 

Mr.  Justice  Hel<ean  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  District  of  Co- 
lumbia. 

The  proceedings  on  which  the  appeal  was 
taken  were  had  on  a  petition  of  the  appellant, 
Ranson,  in  the  Circuit  Court  of  the  district, 
stating  that  he  was  the  creditor  of  the  intestate 
for  $8,118.4S,  a  lialance  due  on  merchandise 
furnished,  and  other  matters  of  account.  An 
account  was  filed  with  the  petition,  showing 
the  items  charged,  and  he  prayed  to  be  made 
a  partjr  in  »  suit  pending;  and  he  adopts  the 
allegations  and  prayers  of  the  bill,  and  calls 
upon  the  defendants  to  answer.  &c. 

No  answer  was  filed  by  the  defendants,  nor 
does  any  part  of  the  original  bill  to  which 
reference  is  made,  or  any  proceeding  in  that 
suit,  appear  on  the  record. 

An  account  is  stated  of  the  value  of  produce 
purchased  by  Ranson,  and  forwarded  to  Thomas 
J.  Davis,  and  priced  as  of  the  28th  May.  1847, 
which,  in  the  whole,  amounted  to  |3 1, 879. 80. 
The  entire  expenditure  in  purchasing  the  prod- 
uce, including  losses,  amounted  to  the  sum  of 
121.280.43,  leaving  a  profit  of  $10,699.37.  A 
furtiier  account  is  stated  in  detail  of  purchases 
of  grain  amounting  to  a  large  sum.  An  auditor 
was  appointed  by  the  court,  who,  in  a  long 
report,  states  the  correspondence  between  Ran- 
son and  Davis,  which  conduces  to  show  that 
Ranson  was  engaged  in  purchasing  wheat  and 
other  grain,  to  be  forwarded  to  Davis,  who 
owned  a  mill  in  Georgetown.  Exceptions  were 
taken  to  the  report  of  the  auditor,  and  the 
court  ordered  that  the  cause  be  again  referred 
to  him,  with  inxtructions  to  take  such  testimony 
as  may  be  offered  by  Ranson,  on  the  points 
mentioned  in  his  affidavit  filed  in  the  cause, 
and  that  he  report  to  this  court,  as  soon  as 
convenient,  the  substance  of  such  testimony, 
and  what  changes,  if  any,  such  additional  tes- 
timony may  render  proper  in  the  report  hereto- 
fore made  by  said  auditor  in  reference  to  said 
claim. 

The  auditor  returned  the  additional  testimony 
which  he  took,  but  made  no  alteration  in  his 
former  report.  It  was  admitted  in  the  argu- 
ment tliat  the  estate  of  Davis  was  insolvent, 
and  the  object  of  Ranson  seemed  to  be,  to 
enforce  his  claim  against  the  estate  of  Davis  in 
preference  to  other  creditors. 

Prom  the  record,  the  nature  of  the  suit,  in 
which  Ranson  prayed  to  become  a  party,  does 
not  appear.  It  may  have  been  a  suit  by.  other 
creditors,  but  no  notice  is  taken  of  them  in  the 
subsequent  proceeding,  nor  is  there  any  plead- 
ing except  the  petition  to  be  made  a  party. 
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This  proceeding  Is  irregular,  and  cannot  be 
sustained.  The  exceptions  to  the  report  of  the 
auditor  were  overruled  by  the  Circuit  Court, 
and  the  petition  of  Ranson  was  dismissed. 

Where  a  chancery  suit  involves  matters  of 
account,  the  action  of  a  master  should  be  had 
in  the  inferior  court,  and  the  items  admitted  or 
rejected  should  be  stated,  so  that  exception  may 
be  taken  to  the  particular  items  or  class  of  items, 
and  such  a  case  should  be  brought  before  this 
court  on  the  rulings  of  the  exceptions  by  the 
Circuit  Court. 

The  bill  i»  disnUued  at  the  pUintif*  eotU, 
without  pr^udtce. 


JOHN  DOE,  ex  dtm.  JAMES  B.  McCALL, 
Jk.,  henry  V.  McCALL,  and  MARY 
SIDNEY  McCALL,  PfjfS.  in  Bnvr, 

V. 

WILLIAM  CARPENTER   and  JOHN  A. 
REITZ. 

(See  8.  C,  18  How..  287-307.) 

Deed  may  be  impeached,  although  basis  of  title 
in  former  action  where  parties  were  nonresi- 
dents and  infant,  and  no  judgment  on  the  deed 
having  been  given — not  res  judicata— :;t«^/n«nt 
only  eonclutive  on  matter  invoiced — cannot 
coiuUude  party  who  had  no  interest. 

In  action  of  ejectment  It  is  competent  for  plalnt- 
UTs  to  Impeach  a  deed,  altbouirb  some  defendants 
claimed  under  the  same  deed  In  a  former  action  of 
partition,  between  same  parties,  two  of  the  plaintitTs 
in  ejectment  having  been  non-residents  and  not 
lutvinv  appeared,  and  another,  an  Infant  when  the 
partition  suit  was  pendinx.  and  no  Judgment  having 
been  given  or  question  involved  upon  the  deed  in 
the  partition  suit. 

The  right  of  the  piaintiltS  to  impeach  the  deed 
was  not  involved  in  the  partition  suit  so  as  to  be 
deemed  res  Judicata. 

ProceedlBBS  in  partition  are  not  appropriate  for  a 
Utlimcton  between  the  partieg  In  respect  to  title. 

A  judgment  is  conclusive  between  the  parties 
only  upon  a  matter  legitimately  within  the  Issue, 
and  necessarily  Involved  in  the  decision. 

Two  of  the  defendants  In  the  partition  suit, 
plaintitTs  here,  were  non-residonts  or  the  State,  and 
neither  appeared  nor  were  served  with  process.  As 
to  them  the  proceedings  were  purely  in  rem,  and 
the  decree  acted  only  on  the  res  or  subject  matter, 
and  only  upon  such  interest  as  was  shown  In  the 
bUl. 

Those  proceedings  may  conclude  the  question  of 
partition  from  t>eing  afterwards  agitated,  but  they 
cannot  conclude  the  title  of  even  a  party  to  tbem 
whom  the  proceedings  themselves  show  had  no  In- 
terest or  concern  in  the  question  of  pttrtlticin. 

(Mr.  Justice  Curtis,  apprehending  that  one  of 
his  connections  is  Interested  in  the  subject  matter 
of  this  case,  did  not  sit  therein.) 

SubmtiUd  Jan.  IS.  1856.  Decided  Fa.  iti.  1866. 

N    ERROR   to  the  Circuit  Court  of   the 
United  States  for  the  District  of  Indiana. 
The  case  is  stated  by  ihe  court. 

Note.— WTieri  a  deed  is  t)oW  for  fraud,  inmntty, 
drunkenntM,  duress,  undu«  influence,  imhecilUu,  in- 
fancy, nr  fraud  on  marriaoe,  from  icard  to  guardian, 
from  cestui  quo  trust  to  trustee,  from  hetr  tn  ejcecu- 
tor.    See  note  to  Harding  v.  Handy,  11  Wheat.,  103. 

Service  of  notice  to  appear  and  defend,  whe  n  n««»- 
sarytovalidttyofafudament.  SeenotctoHollings- 
worth  V.  Barbour.  4  Pet.,  M6. 

E'toppet  by  recUals  in  deed,  wM  or  other  instru- 
ment. Effect  of  recitals  generaUy.  See  note  to 
Carver  v.  Jackson,  4  Pet.,  1. 

See  IH  How. 
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Messrs.  David  M'DonaJd  and  George 
O.  Dunn,  for  the  plaintiffs  in  error: 

On  the  evidence  in  the  record,  the  plsinlifls 
made  out  a  prima  facte  case. 

Bieard  v.  Williams,  7  Wheat.,  69;  Jackson  v. 
Porter,  1  Paine,  C.  C,  457. 

This  is  the  law  in  Indiana. 

Doe  V.  West,  X  Blackf.,  188;  Bobinoe  v.  Doe,  6 
Blackf.,  85. 

"  Id  such  a  case,  it  is  incumbent  on  a  party 
setting  up  the  defense  to  establish  the  existence 
of  such  an  outstanding  title  beyond  contro- 
versy." 

Greenteafs  Lessee  v.  Birth,  6  Pet. ,  812;  Jaek- 
son  V.  Hudson,  3  Johns.,  875;  Jackson  v.  Todd, 
6  Johns.,  257. 

We  think  that  no  court  can  examine  the 
transcript  in  question  without  being  convinced 
that  there  was  fraud  in  it. 

But  the  defendants  insist  that  a  fraudulent 
decree  cannot  be  attacked  collaterally.  The 
contrary  is  decided  in  Fermer's  case,  3  Co.,  77; 
see,  also,  Kennedy  v.  Daly,  1  S.  &  L.,  855; 
PhiUpson  V.  Earl  of  Egremont,  6  Q.  B.,  637, 
605;  2  Blackf.,  103;  1  Carter,  183;  Broom.  Leg. 
Max.,  677. 

Mr.  C.  Baker,  for  defendants  in  error: 

The  defendants  insist  tliat  the  plaintiff's 
prima  facie  case  was  rebutted  by  them  ia  two 
ways: 

1.  By  proof  of  a  subsisting  outstanding  title 
in  the  onginal  patentees  of  the  land 

2.  By  snowing  that  (he  rights  of  the  lessors 
of  the  plaintiff  were  not  concluded  by  certain 
proceedings  of  the  Vandenburg  Circuit  Court 
to  which  they  were  parMes,  and  the  record  of 
which  was  given  in  evidence  by  the  defend- 
ants. 

In  ejectment  the  plaintiff  must  recover  on 
the  strength  of  his  own  title,  and  not  on  the 
weakness  of  his  adversary. 

Eldon  V.  Doe,  6  Blackf.,  844. 

The  judgment  or  decree  of  the  court  having 
jurisdiction  is  conclusive  upon  the  rights  of  the 

Earties  thereto,  and  cannot  be  impeached  col- 
iterally. 

Homer  y.  Doe,  1  Cart.  (Ind.),  133:  Doe  v. 
Smith,  1  Cart.  (Ind.),  460;  Carpenter  v.  Doe,  2 
Cart.  (Ind.),  465;  Doe  v.  Bue,  4  Blackf.,  263; 
Orignon's  Lessee  v.  Astor,  2  How.,  889;  10 
Pet ,  449. 

It  is  also  objected  that  two  of  the  defendants 
were  infants,  and  a  decree  was  taken  against 
them  without  proof.  Such  a  decree  is  erro- 
neous. 

8  Blackf.,  278,  800;  2  Carter,  161. 

It  is  also  objected,  that  on  a  bill  for  partition, 
it  is  not  competent  for  a  court  of  equity  to  try 
a  question  of  title.  This  is  not  the  law  in 
Indiana. 

5  Blackf.,  385. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court  of 
United  States  for  the  District  of  Indiana. 

The  suit  in  the  court  l)elow  was  an  action  of 
ejectment  by  the  plaintiffs  to  recover  the  pos- 
session of  certain  town  lots  in  the  City  of  La- 
masco.  They  proved  on  the  trial  (liat  their 
father  James  B.  McCall,  was  the  owner  of  an 
undivided  fourth  of  a  certain  part  ol  said  City, 
and  had  been  in  the  possession  of  the  same,  and 
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died  in  1840;  and  tliat  they  were  liis  heirs  at 
law. 

The  defendants  set  up,  in  bar  of  the  action, 
certain  proceedings  in  partition,  embracing  the 
premises  in  question,  in  the  Circuit  Court  of 
the  Fourth  Judiciai  District  of  Indiana. 

The  bill  in  partition  was  filed  bv  the  tenants 
in  common  of  the  town  lots  with  McCall  in  his 
lifetime,  against  his  children  and  heirs,  the 
present  plaintiffs.  The  two  sons  were  non- 
residents of  the  State,  at  the  time,  and  did  not 
appear  or  answer  to  the  bill.  The  daughter 
was  a  resident  of  the  State,  and  was  served 
personally  with  the  subpoena.  She  and  the 
younger  brother  were  under  age,  for  whom 
guardians  ad  Utem  were  appointed  by  the  court. 

The  bill,  after  setting  out  the  interests  of  the 
respective  tenants  in  common,  and  that  parti- 
tion had  been  agreed  upon  between  (hem,  de- 
scribing particularly  the  manner  in  which  the 
partition  was  to  be  made,  and  the  portions  as- 
signed to  each  in  the  arrangement,  charges, 
tluit  after  the  agreement,  J.  B.  McCall  sold  and 
conveved  all  his  undivided  interest,  to  wit :  one 
undivided  fourth  part  of  the  town  property,  to 
Hugh  Stewart  for  the  sum  of  |11,500,  and  that 
shortly  afterwards,  and  tiefore  he  executed 
deeds  of  partition,  according  to  the  agreement, 
departed  this  life,  leaving  three  children,  his 
heirs  at  law,  James  B.  McCall,  non-resident  of 
this  State,  and  Henry  McCall,  also  a  non-resi- 
dent, and  Mary  S.  McCall,  who  are  infants 
under  the  age  of  twenty-one  years.  The  bill 
further  charges,  that  the  several  proprietors,  in- 
cluding Stewart,  the  grantee  of  McCall,  had 
already  interchanged  deeds  of  partition,  accord- 
ing to  the  agreement,  or  were  ready  so  to  do; 
and  that  ther  were  ready  to  execute  to  the  heirs 
deeds  of  all  their  right  to  subdivision  Noa.  8  and 
6  of  the  southeast  quarter  of  section  twenty- 
three,  in  town  6.  and  of  all  other  portions  to 
which  the  heirs  were  entitled ;  and  then  closes 
by  stating,  that,  inasmuch  as  your  orators  are 
unable  to  obtain  relief  in  the  premises,  except 
by  an  interposition  of  the  Court  of  Chancery, 
they,  for  the  purpose  of  perfecting  their  several 
titles  to  their  respective  portions  of  said  prop- 
erty, pursuant  to  the  agreement  in  partition, 
pray  that  the  heirs  be  made  defendants;  that 
a  guardian  ad  litem  be  appointed  for  the  first 
two  infant  heirs,  that  they  may  answer  the  bill ; 
and  if  the  same  shall  be  found  true,  that  the 
court  would  appoint  three  commissioners  to 
make  deeds  of  partition,  <&c. 

The  bill  was  taken  as  confessed  against  the 
adult  heir,  and  against  the  others  upon  the  an- 
swer put  in  by  the  guardian;  no  proof,  for 
aught  that  appears,  having  been  given.  The 
court  decreed  that  the  prayer  of  the  com- 
plainants be  granted  and  that  C.  D.  Bourne, 
■  C.  Baker  and  J.  £.  Blvthe  be  commissioners 
to  make  deeds,  &c.,  to  the  complainants,  agree- 
ably to  the  partition  mentioned  in  the  bill,  and 
pursuant  to,  and  agreeable  with  the  said  sale 
and  conveyance  mule  by  James  B.  McCall,  de- 
ceased, of  his  undivided  interest  in  said  town 
property,  to  the  complainant,  Hugh  Stewart. 

Deeds  were  executed  in  pursuance  of  the  di- 
rections in  the  decree,  and  reported  to  the  court 
and  confirmed. 

It  appeared  that  McCall,  besides  being  a 
joint  owner  in  the  town  property  which  he  Bad 
conveyed  to  Stewart,  also  owned,  jointly  with 
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the  complainanu  (except  Stewart),  one  fourth 
of  the  southeast  quarter  of  section  No.  7&, 
township  6,  adjoining  the  town,  and  which 
descended  to  his  heirs  and  was  embraced  in  the 
bill  of  partition. 

The  counsel  for  the  plaintiffs,  when  this  rec- 
ord of  partition  was  offered  in  evidence  by  the 
defendants,  objected  to  the  admission,  on  the 
ground  that  the  decree  was  void  for  want  of 
jurisdiction  of  the  court;  and  also  for  fraud  ap- 
parent on  the  face  of  the  proceedings.  The  ob- 
jection was  overruled.  It  appeared  that  the 
defendants  claim  title  from  Stewart,  the  grantee 
of  McCall. 

The^  then  rested,  and  the  counsel  for  (he 
plaintiffs  then  produced  and  read  the  conver- 
ance  from  their  father  to  Stewart  mentioned  fn 
the  bill  of  partition,  and  offered  to  prove  that 
the  conveyance  was  obtained  by  fraud  on  Uie 
part  of  Stewart,  and  also,  that,  at  the  time  of 
Its  execution,  their  father  was  of  unsound 
mind  and  incapable  of  making  a  valid  contract; 
that  said  unsoundness  was  well  known  to 
Stewart,  and  that  he  took  advantage  of  it  in  ob- 
taining the  deed;  that  the  consideration  o^ 
111,500  mentioned  was  never  paid;  that  $6,000 
in  depreciated  state  script  was  all  that  was  ever 
paid  or  agreed  to  be  paid,  and  that  the  defend- 
ants purchased  of  Stewart  with  full  knowledge 
of  all  the  facts;  that  the  real  estate,  purported 
to  be  conveyed  by  the  dvcd,  was  worth  at  the 
time  at  least  $20,000. 

To  all  which  evidence  the  defendant's  coun- 
sel objected,  on  the  sole  ground  that  the  plaint- 
iffs were  barred  by  the  record  of  the  proceed- 
ings in  partition,  which  objection  was  sustained 
by  the  court,  and  the  evidence  excluded. 

The  jury,  under  the  direction  of  the  court, 
rendered  a  verdict  for  the  defendants. 

We  think  the  court  erred  in  excluding  this 
evidence. 

The  binding  effect  of  the  decree,  in  the  chan- 
cery suit,  is  sought  to  be  maintained  upon  the 
ground  that  the  proceedings  were  instituted  not 
only  for  the  purpose  of  making  partition,  but 
also  to  quiet  the  title  between  parties,  and  es- 
pecially the  title  of  Stewart  under  the  convey- 
ance from  McCall;  and  that  the  children  and 
heirs  were  made  parties  for  this  reason ;  and  that 
the  proceedings,  in  this  aspect,  being  in  the 
nature  of  proceedings  tn  rem,  would  operate 
upon  the  title  and  bind  the  heirs,  whether  they 
appeared  or  not,  if  notice  bad  been  given  in 
conf6rmlty  with  the  statute  or  law  of  the  State. 

But  we  think  the  obvious  answer  to  this  view 
is.  that  the  bill  has  not  been  framed  in  any  such 
aspect,  or  for  any  such  purpose,  either  in  tiie 
boA\  of  it  or  in  the  prayer.  There  is  U'l  sug- 
gestion of  any  imperfection  in  the  title  of  Slew- 
art,  under  the  de<Ki  of  McCall.  or  of  any  impu- 
tation or  questioning  of  the  genuineness  or 
validity  of  it;  nor  does  the  prayer  ask  for  a  de- 
cree to  confirm  the  deed  or  the  title  to  Stewart. 

The  only  pretext  for  the  ground  now  taken  to 
bind  the  heirs,  is  in  the  allegation  as  follows, 
namely:  "  As  your  orators  are  unable  to  obtain 
relief  in  the  premises,  except  by  the  interpoei- 
tinn  of  a  court  of  chancery,  they,  for  the  pur- 
pose of  perfecting  their  several  titles  to  the  re- 
spective portions  of  said  property,  agreeably 
with  and  in  pursuance  of  said  agreeiueni  of 
partition,  would  respectively  pray,  &k."  and 
then  follows  the  prayer  for  partition. 

ft»  r.  s. 
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Now,  it  is  manifest  that  this  allegation  re- 
fers simply  to  the  subject  of  providing  for  the 
mutual  releases  or  conveyances  of  the  joint 
interest  in  the  property,  so  that  each  might  be- 
-come  vested,  severally,  with  the  title  to  his 
respective  share,  and  nothing  beyond  this,  as  is 
further  evinced  by  the  prayerof  the  bill,  which 
is,  that  if  the  allegations  in  this  bill  should  be 
found  true,  not  that  Stewart  should  be  quieted 
in  his  title  under  McCall,  but  that  three  com- 
missioners be  appointed  to  make  the  partition, 
^x.  80  in  respect  to  the  decree.  It  simply 
orders  that  the  prayer  of  the  bill  of  the  com- 
plainants be  granted,  appoints  the  commisslon- 
«rs,  and  directs  them  to  make  the  partition,  by 
the  execution  of  the  deeds  of  conveyance,  re- 
lease, and  partition  to  the  complainants,  ac- 
cording to  their  respective  rights,  &c. 

The  deMs  of  the  commissioners  have  also 
been  referred  to  as  helping  out  the  binding 
■  «flect  claimed  for  these  proceedings. 

The  deed  of  the  commissioners  to  Stewart 
may  be  taken  as  a  sample  of  all  of  them.  It  re- 
•cit^  their  appointment,  the  object  of  it,  to  wit: 
«xecute  the  partition  deeds,  &c  ,  and  adds:  "and 
•  to  perfect  the  title  of  said  Hugh  Stewart  to  the 
interests  heretofore  conveyra  to  him  in  said 
property,  by  the  said  McCall  in  his  lifetime" — 
ther  then  go  on  and  convey  "  all  the  right,  title 
and  interest,  claim  and  demand  whatsoever  of 
the  said  James  B.  McCall,  deceased,  at  the  time 
-of  his  death,  and  of  his  heirs,  naming  the  three 
defendants,  since  his  decease  or  at  anv  other 
time,  and  of  all  or  any  other  heirs  or  heir  what- 
s6ever,  of  the  said  James  B.  McCall.  deceased," 
■&C. ;  seeking  to  bind  those  not  made  defend- 
4Ut8  as  well  as  those  who  were. 

The  answer  to  all  these  recitals  is,  that  they 
have  no  binding  force  or  effect  beyond  what  is 
derived  from  the  decree  of  the  court  appointing 
the  commissioners;  and  as  that  simply  conferred 
authority  on  them  to  execute  mutual  convey- 
ances and  releases  for  the  purpose  of  making 
apartition  between  the  parties,  any  recital  going 
l>eyond  this  is  nugatory.  Neither  should  the 
simple  con6rmation  of  the  deeds  by  the  court 
be  construed  as  intending  to  go  beyond  the 
terms  and  directions  of  the  decree. 

The  case,  then,  is  brought  down  to  the  ques- 
tion, se  f ar  as  the  effect  and  operation  of  the 
-chancery  suit  are  concerned,  whether  or  not 
these  defendants  are  estopped  by  the  decree 
from  impeaching  the  deed  of  their  father  to 
Mewart.  And,  in  respect  to  this  question,  we 
may  concede  that,  for  the  purposes  of  partition, 
the  court,  underthe  statute  and  law  of  Indiana, 
had  jurisdiction  of  the  subject  matter  and  were 
competent  to  make  the  partition. 

The  point  is  whether  or  not  the  right  of  the 
plaintiffs  to  impeach  this  deed  was  involved  in 
these  proceedings,  so  as  to  be  deemed  re»  jtuU- 
■eata,  and  all  further  examination  or  inquiry 
foreclosed. 

As  we  have  already  seen,  the  question  as  to 
its  validity  was  not  presented  upon  the  plead- 
ings in  that  suit,  nor  did  it  become  the  subject 
of  Inquiry  or  examination  in  the  course  of  the 
proceeding,  nor  did  it  enter  into  the  decree  of 
the  court  in  the  determination  of  the  case.  And 
the  better  opinion  is,  that  no  such  question 
•could  have  been  raised  by  the  defendants  in  that 
proceeding,  if  they  had  sought  to  invalidate  the 
deed.  The  most  that  the  court  would  have 
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been  justified  in  doing,  in  the  usual  course  of 
proceeding,  would  have  been  to  have  stayed  the 
suit  in  partition  till  the  question  cnuld  have 
been  settled  at  law.  The  proceedings  ih  par- 
tition are  not  appropriate  for  a  litigation  be- 
tween parties  in  respect  to  the  title. 

As  to  the  binding  effect  of  judgments  or  de- 
crees, the  general  rule  is.  that  the  judgments  of 
courts  of  concurrent  jurisdiction  are  not  ad- 
missible in  a  subsequent  suit,  unless  they  are 
upon  the  same  matter,  and  directly  on  the 
point;  when  the  same  matter  is  directly  in 
question,  and  the  judgment  in  the  former  suit 
upon  the  point,  it  will  then  be  as  a  plea,  a  bar, 
orasevidence,  conclusive  between  the  parties.  2 
Phillips  Ev.,  18.  So  a  judgment  is  conclusive 
upon  a  matter  legitmately  within  the  issue,  and 
necessarily  involved  in  the  deciiiion. 

4  Cow.,  559;  8  Wend.,  9;  C.  &  H.,  noUi, 
part  2,  nole  22. 

Testing  the  case  by  this  principle,  it  seems 
quite  clear  that  the  proceedings  in  partition 
constituted  no  defense  to  this  action ;  no  ques- 
tion was  made  upon  the  deed  by  the  pleadings, 
nor  any  judgmeut  given  upon  it;  nor  was  any 
such  questions  necessarily  involved  in  the  par- 
tition suit. 

,  Besides,  twoof  the  defendants,  plaintiffs  here, 
were  non-residents  of  the  State,  and  neither  ap 
peared,  nor  were  served  personally  with  proc- 
ess. As  to  them,  the  proceedings  were  purely 
«n  rem,  and  the  decree  acted  only  upon  the  rts 
or  subject  matter.  And,  as  to  the  subject  mat- 
ter, the  bill  on  its  face  shows,  that  these  two 
plaintiffs  had  no  interest  in  or  connection  with 
the  partition,  except  as  respected  the  southeast 
quarter  of  section  twenty-three.  This  tract  was 
not  included  in  the  deed  to  Stewart,  and  of 
course  descended  to  the  heirs.  Being  tenants 
in  common  with  the  complainants,  the  decree  of 
partition  might  operate  upon  it  and  and  bind 
them.  But,  as  to  the  premises  now  in  dispute, 
it  could  have  no  effect,  as  it  appears,  by  the 
averment  of  complainants  themselves,  the  de- 
fendants had  no  Interest  in  it.  The  title  was  in 
Stewart.  The  decree,  therefore,  operating 
simply  in  rem,  could  only  operate  upon  such 
interest  or  estate  of  the  defendant  as  was  shown 
in  the  bill,  and  properly  the  sublect  of  the  par- 
tition against  them.  Beyond  this,  it  was  in- 
effectual,  either  as  to  its  direct  operation,  or 
when  in  question  collaterally. 

Proceedings  of.  this  character  are  allowed  to 
conclude  the  rights  of  the  absent  party,  only  as 
it  respects  property,  whether  real  or  personal, 
involved  in  the  8uit,  the  property  of  the  party 
proceeded  against.  They  act  upon  the  thing, 
and  bind  the  party  in  respect  to  it.  Now,  that 
in  this  rase,  so  far  as  the  two  non-resident  de- 
fendants were  concerned,  was  iheir  interest  in 
the  southeast  quarter  of  section  twenty-three? 
They  were  strangers  as  regarded  any  other  piece 
or  parcel  of  land  involved  In  the  proceedings. 

Then,  a^  to  Mary,  the  daughter,  the  process 
was  served  personally  upon  her;  she  was  an 
infant,  and  appeared  by  a  guardian  ad  Utem. 
But  this  was  simply  an  appearance,  as  the  rep- 
resentative of  her  interest  in  the  undivided 
parcel  which  had  descended  to  the  heirs.  The 
bill  shows  that  she  had  no  interest  in  the  parti- 
tion, except  as  to  this:  all  the  other  parcels  of 
which  partition  was  sought  belonged  to  oilier 
parties,  and  concerned  them  alone;  as  to  these, 
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John  Doe  might  have  been  made  a  party  with 
as  much  propriety  as  this  defendant.  It  may 
l)e,  as  we  have  already  said,  that  these  proceed- 
ings -conclude  the  qaestioQ  of  partition  from 
afterwards  being  agitated — a  question  which  it 
is  not  now  necessary  to  decide:  but  we  think  it 
clear  that  they  cannot  conclude  the  title  even 
of  a  party  to  them,  whom  the  proceedings 
themselves  show  had  no  interest  or  concern  m 
the  question  of  partition. 

Upon  the  whole,  after  the  best  consideration 
we  have  been  able  to  bestow  upon  the  case, 
we.  think  the  court  erred  in  excluding  the  evi- 
dence offered  to  impeach  the  deed  of  McCall  to 
Stewart,  and  that  the  judgment  below  should 
be  reversed,  and  a  venire  de  novo  awarded. 


Mr.  Justice  Campbell,  dissenting: 

The  Circuit  Court  of  Vanderburgh  County, 
Indiana,  exercising  chancery  jurisdiction,  m 
1843,  pronounced  a  decree,  appointing  three 
commissioners  to  make  deeds  of  conveyance, 
release  and  partition  to  the  plaintiffs  in  the 
suit,  of  certain  lots  in  the  Town  of  Lamasco,  in 
that  county,  an^  which  embrace  the  land  in- 
cluded in  this  suit,  according  to  an  agreement 
for  a  petition  made  by  a  portion  of  the  plaint- 
iffs and  James  B.  McCall,  the  ancestor  of  the 
lessors  of  the  plaintiffs  in  this  cause,  and  also 
of  a  sale  and  conveyance  by  him  to  one  Stew- 
art of  his  undivided  interest  in  the  property, 
and  directed  that  the  deed  should  convey  the 
fee  dmple  to  the  complainants  respectively. 

The  deeds  were  executed  by  the  commission- 
ers, were  reported  to  the  court,  and  were  con- 
firmed by  an  order. 

This  decree  was  rendered  in  a  chancery  cause, 
prosecuted  by  persons  who  had  held  in  com- 
mon the  site  of  the  Town  of  Lamasco  with  Mc- 
Call. and  who  had  entered  into  the  agreement, 
by  which  specified  lots  were  set  apart  to  each 
of  the  tenants,  and  for  which  mutual  convey- 
ance* were  to  be  made.and  one  Stewart,on  whose 
behalf  it  was  alleged  that,  after  the  agreement, 
and  before  deeds  were  made,  McCall  had  sold 
and  conveyed  to  him  his  entire  undivided  in- 
terest in  the  tract. 

The  object  of  the  bill  was  to  perfect  in  the 
-complainants,  acfiording  to  the  agreement  of 
partition  and  the  sale  and  conveyance  to  Stewart, 
their  titles.  One  of  the  children  of  McCall  was 
served  with  process,  and  two  were  called  in  by 
publication,  and  a  guardian  ad  litem  was  ap- 

Eointed  for  the  minors.  The  prayer  of  the 
ill  was  for  the  appointment  of  commissioners 
to  .make  the  conveyances  according  to  the 
agreement  and  the  sale. 

The  defendants  claiming  to  hold  the  lands 
under  these  complainants,  offered  the  record 
of  the  proceedings  in  evidence  upon  the  trial 
in  the  Circuit  Court,  which  was  opposed,  for 
the  reason  that  the  court  had  no  jurisdiction, 
and  for  fraud,  apparent  on  the  face  of  the  bill, 
the  evidence  was  admitted  as  conclusive  of  the 
title,  and  an  issue  was  formed  on  the  bill  of 
exceptions  for  this  court. 

The  decree  operates  upon  a  title  to  lands 
within  the  county  and  state  Where  the  Circuit 
Court  that  rendered  it  was  held.  That  court 
possess,  under  the  constitution  and  laws  of  In- 
diana, a  general  chancery  jurisdiction,  and  a 
special  authority  to  appoint  commissionere  to 
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execute  decrees  like  the  present.  One  of  the 
defendants  was  before  the  court  by  process, 
and  was  defended  by  a  guardian, and  the  others 
by  publication  according  to  the  authorized 
practice  of  that  court.  This  being  the  state  of 
the  record — the  jurisdiction  of  the  courtspread- 
iog  over  the  subject  matter,  and  embracing  the- 
parties — the  inquiry  arises  on  what  principle 
can  its  authority  be  impeached  in  a  collateral 
proceeding?  It  is  said  that  it  being  apparent 
from  the  bill  that  James  B.  McCall  had  sold 
his  entire  interest  in  the  Town  of  Lamasco  to- 
Stewart,  that  Stewart  might  have  completed 
his  (u^reement  for  a  partition,  and  that  the  heirs 
of  McCall,  having  inherited  no  estate,  were  not 
proper  parties  to  the  bill,  and  that  the  deeds  of 
conveyance,  release  and  partition  under  the  de- 
cree did  not  conclude  their  rights.  But  who  i» 
to  decide  whether  they  were  proper  parties  to 
the  bill,  and  whether  it  was  proper  to  terminate- 
all  contest  upon  the  title,  by  requiring  them  to 
release  their  rights,  whatever  they  might  hap- 
pen to  be,  to  the  plaintiffs?  Upon  whom  was- 
the  duty  devolved  by  the  constitution  and  lawa 
of  Indiana  to  determine  whether  the  bill  was 
framed  according  to  the  course  of  chancery  ■ 
practice  and  the  decree  a  proper  expression  of 
chancery  jurisprudence?  Certainly  not  this- 
court,  nor  the  Circuit  Court  of  the  United 
States  for  Indiana. 

A  court  of  the  State  of  Indiana,  with  a  ple- 
nary jurisdiction  in  chancery, having  the  subject 
matter  and  parties  within  that  jurisdiction,  haa 
pronounced  the  decree,  from  whence  comes  the- 
power  of  this  court  to  pronounce  its  jurisdiction 
usurped  and  its  decree  a  nullity?  This  court, 
of  old,  was  accustomed  to  say,  "  that  a  judg- 
ment or  execution  irreversible  by  a  superior 
court,  cannot  be  declared  a  nullity  by  any  au- 
thority of  law,  if  it  has  been  rendered  by  a^ 
court  of  competent  jurisdiction  of  the  parties- 
and  the  subject  matter,  with  authority  to  use 
the  process  it  has  issued;  it  must  remain  the 
only  test  of  the  respective  rights  of  the  partiea 
to  it."  And  also,  "the  line  which  separates- 
error  in  jud^ent  from  the  usurpation  of  power 
is  very  definite,  and  is  precisely  that  which  de- 
notes the  cases  where  a  judgment  or  decree  is- 
reversible  only  by  an  appellate  court,  or  may 
be  declared  a  nullity  collaterally  when  it  is  of- 
fered in  evidence  in  an  action  concerning  the 
matter  adjudicated,  or  purporting  to  have  been 
so.  In  the  one  case  it  Is  a  record  imputing  ab- 
solute verity;  in  the  other  mere  waste  paper." 
10  Pet.,  449. 

We  have  only  now  to  ascertain  the  extent 
of  the  jurisdiction  of  courts  of  chancery  in  the 
matters  of  partition,  and  to  quiet  title  by  re- 
moving dormant  equities,  and  the  effect  of  de- 
crees in  such  cases.  The  first  branch  of  the 
inquiry  is  satisfactorily  answered  by  Judge- 
Story.  "  In  all  cases  of  partition,"  he  says, 
"  a  court  of  equity  does  not  act  merely  in  a 
ministerial  character  and  in  obedience  to  the- 
call  of  the  parties  who  have  a  right  to  the  par- 
tition, but  -it  founds  itself  upon  its  general  ju- 
risdiction as  a  court  of  equity  and  Miministers- 
its  relief  ex  cequt)  et  bono,  according  to  its  own 
notions  of  general  justice  and  equity  between 
the  parties.  It  will,  therefore,  by  its  decree, 
adjust  all  the  equitable  rights  of  the  parties  in- 
terested in  the  estate,  and  courts  of  equity,  in 
making   these   adjustments  will  not  confine 
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tbemselTes  to  the  mere  leeal  rights  of  tbe  orig- 
inal tenants  In  common,  but  will  have  regard 
to  the  legal  and  equitable  rights  of  all  other 
praties  interested  in  the  estate  which  have  been 
derived  from  any  of  the  original  tenants  in 
common." 

Such  being  the  enlarged  jurisdiction  upon 
the  subject  matter,  the  question  arises  as  to  the 
effect  of  the  decrees  upon  tbe  titles  that  are  or 
might  have  been  involved  in  a  suit  of  that  nat- 
ure. 

In  Reete  v.  Hohne»,  5  Rich.,  Eq.,  581,  the 
court  determined  that  the  pariies  to  such  a  rec- 
ord were  concluded  by  the  decree  from  show- 
ing that  they  had  a  greater  estate  than,  or  one 
derived  from  a  different  source  from,  that 
aet  out  in  the  proceedings  and  established  by 
the  decree. 

The  court  said,  "if  any  relievable  fraud  or 
mistake  entered  into  the  decree  when  it  was 
pronounced,  the  party  affected  by  it  might 
have  been  heard,  if  he  had  come  within  a  rea- 
sonable time,  with  a  a  direct  proceeding  to  set 
the  proceeding  aside;  but  while  it  stands  it  is 
the  standard  to  which  every  party  taking  under 
it  must  resort  for  the  measure  of  his  rights,  and 
cannot  be  set  aside  or  modifl^  collaterally." 
In  Stewart  v.  MigeU,  8  Ired.  Eq.,  242,  the  court 
decide  that  a  bill  cannot  be  supported  to  set 
aside  a  decree  formerly  made  between  parties, 
though  it  be  alleged  that  the  facts  found  by  the 
court  did  not  exist;  and  that  the  decree  was 
conclusive,  in  respect  to  the  thing  which  the 
parties  had,  or  admitted,  or  it  was  declared 
they  had,  and  also  in  respect  to  the  share  to 
which  each  was  entitled  in  severalty,  and  to  tbe 
parcel  so  allotted.  In  MiUi  v.  Witherington,  2 
Dev.  &  B.,  438,  where  land  belonging  to 
one  in  severalty  was  included  in  the  petition 
as  land  held  in  common,  and  allotted  to  another 
in  severalty,  it  was  held,  in  an  action  of  eject- 
ment, that  the  lessor  of  tbe  plaintiff,  who  had 
been  a  party  to  the  judgment,  "  was  concluded, 
bound  and  estopped,  to  controvert  anything 
contained  in  it.  In  Clapp  v.  Bronoghon,  9 
Cow.,  537,  the  court  sav,  "that  the  judgment 
in  partition,  it  is  true,  does  not  change  the  pos- 
session, but  it  establishes  tbe  title,  and  in  an 
ejectment  must  be  conclusive." 

I  Md.  Ch.  Dec.,  455;  14  Ga.,  531;  17  Ves., 
855;  29  Me.,  128. 

I  do  not  consider  it  necessary  to  inquire 
whether  the  fact  of  an  absolute  sale  and  a  per- 
fect conveyance  by  McCall  to  Stewart  did  not 
relieve  the  heirs  from  -the  duty  of  completing 
the  agreement  of  their  ancestor.  Nor  do  I 
consider  it  necessary  to  inquire  "whether,  having 
such  a  sale  and  conveyance,  Stewart  had  a  good 
case  to  go  into  chancery  to  cut  off  possible 
but  unpublished  equities;  nor  do  I  consider  it 
necessary  to  inquire  whether  there  was  suffi- 
cient or  any  evidence  to  support  the  decree. 
Those  questions  were  all  subject  to  the  juris- 
diction of  tlie  Circuit  Court  of  Vanderburg 
County,  and  might  have  been  revised  in  the 
Supreme  Court  of  Indiana. 

Those  courts  had  entire  jurisdiction  of  the 
parties  and  the  cause,  and  its  decree  cannot  be 
collaterally  impeached. 

I  am   authorized  to  say  that  Mr.   Justice 
Daniel  concurs  in  this  opinion. 
See  18  How. 


JOHN  I.  ORTON,  Appt., 

e 

GEORGE  SMITH. 

(See  S.  C.  18  How.,  263-266.) 

Only  he  who  hat  legal  title  and  potnestion,  can 
maintain  bill  to  quiet  title — circuit  court  thould 
not  enjoin  state  court  where  tame  fuettion  it 
pending: 

Those  only  who  have  a  olear,  legral  and  equitable 
title  to  laqd,  with  possession,  have  ri^lit  to  claim 
the  iDterferenoe  of  a  court  of  equity  to  give  them 
peace,  or  dissipate  a  cloud  on  the  title. 

The  volunteer  purchaser  of  a  Utlg-ious  claim,  the 
asslKDeeof  a  secret  equity  for  nominal  con.'ddera- 
tlon,  and  of  tbe  bare  legal  title  for  like  considera- 
tion, improperly  asslg-ned  to  htm  during  a  suit  to 
ascertain  to  whom  it  l>elonged,  cannot  maintain 
such  a  sultfor injunction. 

The  Circuit  Court  should  refuse  to  entertain  a  bill 
of  peace  for  an  injunction,  when  the  title  Is  in  liti- 
gation in  a  state  court  of  concurrent  Jurisdiction 
of  the  case. 

Argued  Mb.  8,  1856.      Decided'  Feb.  18. 1866. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  District  of  Wiscon- 
sin. 

The  case  is  stated  bythe  court. 

Mettri.  William  P.  lande  and  R.  H. 
GlUet,  for  the  appellants: 

Mere  inadequacy  of  consideration  will  not 
defeat  the  sale,  as  fraudulent  for  that  reason 
alone. 

1  Sto.  Eq.,  sec.  245;  2  Hovenden,  14. 

The  bill  makes  an  affirmative  allegation  of 
fraud  which  cannot  be  presumed,  but  must  be 
strictly  proved. 

1  Sto.  Eq.,  190. 

If  Hubbard  kept  his  interest  concealed  to  de- 
fraud his  creditors,  he  has  no  remedy,  nor  has 
his  grantee  even  against  the  party  thus  fraudu- 
lent holding  the  title. 

Warburton  v.  Aken,  1  McLean,  460. 

Much  less  has  be  or  his  grantee  a  remedy 
against  an  intervening  purchaser,  without 
notice  of  the  legal  title. 

Bean  v.  Smith,  2  Mason,  252. 

A  bona  fide  purchaser  for  valuable  consider- 
ation, without  notice  in  the  grant  to  his  vendor, 
should  hold  the  estate  against  an  original 
grantor  and  his  heirs. 

Dexter  v.  Rarrii,  2  Mason,  531 ;  Fleldter  v. 
Peck,  6  Cranch,  133. 

If  Hubbard,  holding  an  adverse  title  to  a  paper 
title  in  the  hands  of  another,  stands  by  silently 
and  is  apprised  that  purchaser  is  buying  the 
paper  title,  tbe  purchaser  will  be  protected. 

1  Sto.  Eq.,  sec.  876;  Bank  U.  S.  v.  Lee,  18 
Pet.,  107. 

Mettri.  D.  A.  J.Upham  and  J.  S.  Brown, 
for  the  appellee : 

The  assignee  of  a  chose  in  action,  as  for  in- 
stance, of  a  mortgagee,  is  not  protected  as  a 
bona  fide  purchaser. 

EUit  V.  Mes»eroie,  11  Paige,  467;  Webtter  v. 
irt»e,l  Paige,  819;  ScoUv.  Shreete,  12  Wheat., 
605;  10  Miss.,  878;  2  Ohio,  400;  Barrmo  v.  Bi»- 

fham.  6  Halst.,  110;  Bury  v.  Hartman,  4  S.  & 
t..  177. 

It  is  unnecessary  to  defeat  specific  perform- 
ance, to  consider  the  transaction  as  absolutely 
fraudulent. 

Circumstances  of  hardship,  suspicion,  sur- 
prise or  fraud,  are  sufficient. 
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Seymour  t.  Ddancey,  6  Johns.  Cb.,  222; 
Mtncler»on  v.  Hay»,  2  Watts,  148;  Mortioek  v. 
BuUer.  10  Ves.,  805;  Waters  v.  Taylor,  16 
Ves.,  25. 

The  courts  will  presupue  .fraud  from  the  re- 
lation of  Butler  with  the  other  parties.  It  is 
for  Butler  and  his  assignee  to  purge  the  trans- 
action of  the  character  of  fraud,  which  it  hears 
on  its  face. 

Whelan  v.  Whelan,  8  Cow.,  587;  Parkitt  v. 
Alexander,  1  Johns.  Ch..  894;  6  Johns.  Ch., 
643;  Beed  v.  Warner.  5  Paige,  650:  Church  v. 
Sterling.  16  Conn.,  888;  In  re  Brown' i Estate,  2 
Barr.,  463;  Mosley  v.  Buck,  8  Muof.,  282. 

Mr.  Justiee  Orier  delivered  the  opinion 
of  the  court: 

The  bill  in  this  case  is  in  the  nature  of  a  ' '  bill 
of  peace,"  as  authorized  by  the  statutes  of  Wis- 
consin. Smith,  the  claimant  below,  claimed  to 
be  owner  of  certain  lands,  to  which  Orton 
claimed  also  to  have  some  title.  The  bill  prays 
an  injunction  against  Orton,  to  prohibit  him 
from  setting  up  his  claim,  and  thereby  "  cast- 
ing a  cloud  over  the  good  legal  title  of  com- 
plainant. 

The  facts  of  the  case  are  somewhat  complex, 
and  its  merits  will  be  better  apprehended  by  a 
succinct  history  of  them,  as  elicited  from  the 
pleadings  and  evidence. 

Hubbard  had  settled  in  Yl^isconsin,  having 
escaped  from  his  creditors,  with  some  pecuniary 
means,  which  he  thought  it  prudent  to  conceal. 
Hence,  though  he  speculated  in  the  purchase 
and  sale  of  lands,  the  title  to  Ihem  was  held  by 
friends.  He  had  contracted  to  sell  certain  lots  in 
Milwaukee  to  Schram.  But  Schram  would  not 
pay  his  money  without  a  good  legal  title,  or  good 
security  that  it  should  be  conveyed  to  him.  Hub- 
bard resided  in  the  family  of  his  friend  Butler, 
and  being  addicted  to  idleness  and  intemperance 
he  confided  the  management  of  his  affairs,  in  a 
great  measure,  to  Butler.  Schram  would  not 
pay  his  money  on  the  security  of  Butler  or  the 
promise  of  Hubbard  to  obtain  a  title;  and  one 
Knab  at  length  was  prevailed  on  to  enter  into 
a  bond  with  Butler,  conditioned  that  a  good 
legal  title  should  be  made  to  Schram  for  the 
lots.  But  Knab  was  unwilling  to  enter  into 
this  bond  without  security  also.  For  this  pur- 
purpose  the  land  in  dispute  in  this  suit  was  con- 
veyed to  him  in  fee  by  one  Cyrus  D.  Davis, 
who  held  the  legal  title  as  friend  and  trustee 
of  Hubbard.  This  deed  was  put  on  record  by 
Knab,  who,  at  the  same  time,  gave  his  title 
bond  covenanting  to  convey  the  land  to  Butler, 
when  the  covenants  of  their  bond  to  Schram 
would  be  satisfied  or  released.  This  title  bond 
was  not  given  to  Davis,  because  he  claimed  no 
beneficial  interest  in  the  land,  nor  to  Hubbard, 
because  his  policy  required  him  not  to  appear 
to  have  any  title  to  property;  but  to  Butler,  the 
friend  and  active  agent  of  Hubbard.  Notwith- 
standing the  testiraonv  of  Butler,  that  he  paid 
Hubbard  for  the  land,  and  did  not  hold  as 
secret  trustee  for  him,  the  fact  may  be  con- 
sidered doubtful ;  and  it  is  not  necessary  to  de- 
cide it,  in  our  view  of  the  present  case.  Hub- 
bard is  now  deceased:  but  in  his  lifetime  he  as- 
signed, for  the  consideration  of  one  dollar,  all 
his  interest  in  the  land  in  dispute  to  one  Gruen- 
hagen  (under  whom  Smith,  the  complainant, 
claims),  by  deed  dated  in  June,  1851. 
894 


On  the  22d  of  February,  1851,  Butler  assifmed 
to  Orton,  the  defendant,  the  title  bond  of  Knab 
for  the  consideration  of  $2,100.  This  consider- 
ation has  been  paid  without  any  knowledge  or 
notice  of  any  secret  equity  in  Hubbard:  and 
the  covenants  of  the  bond  to  Schram  being  ful- 
filled or  released,  Orton  filed  his  bill  in  chancery 
on  the  6lh  of  August,  1851,  against  Knab,  de- 
manding from  him  a  conveyance  of  the  legal 
title  according  to  the  exigency  of  his  bond. 

During  the  pendency  of  this  bill,  which 
would  settle  the  legal  and  equitable  rights  of 
all  persons  having  any  claim  to  the  lana  in  dis- 
pute, the  complainant.  Smith,  becomes  the  pur- 
chaser of  the  real  or  supposed  secret  equity  of 
Hubbard.  And  not  only  so,  but  he  has  ob- 
tained from  Knab  the  transfer  of  the  legal  title 
for  a  nominal  consideration;  thereby  substitut- 
ing himself  in  the  place  of  Knab  in  the  contest 
pending  in  the  State  Court.  The  charge  of 
fraud  made  in  the  bill,  because  Knab's  title 
bond  was  made  to  Butler  and  not  to  Hubbard, 
is  not  substantiated.  It  was  a  matter  of  indif- 
ference to  Knab  whether  Hubbard  or  Butler 
held  the  bond.  He  had  no  concern  with  the 
private  arrangements  or  secret  trusts  between 
them.  When  the  condition  of  his  bond  to 
Schram  was  released,  Knab  was  bound  to  con- 
vey to  Butler,  by  the  exigency  of  his  own  con- 
tract, and  could  not  make  himself  a  judge  of  the 
equities  between  Butler  and  Hubbard.  His  as- 
signment to  Smith,  under  the  circumstances, 
could  have  no  effect  but  to  substitute  Smith 
in  his  own  place,  under  the  same  liabilities. 

On  this  state  of  the  facts  the  court  below  de- 
creed the  title  to  the  land  to  be  in  Smith. 

"  And  further,  that  the  said  defendant,  John 
J.  Orton,  be,  and  hereby  is,  perpetually  en- 
joined and  forever  barred  f  ronx.  setting  up  or 
asserting  any  claim  in  or  right  to  said  premises, 
by  virtue  of  or  upon  said  bond  and  assign- 
ment. But  this  injunction  and  decree  are  not 
in  any  way  to  affect  or  operate  against  him, 
the  said  John  J.  Orton,  in  the  prosecution  of 
a  bill  pending  in  the  Circuit  Court  of  Mil- 
waukee County,  in  this  State,  wherein  he  is 
complainant  and  David  Knab  is  defendant; 
this  court  not  intending  to  enjoin  a  proceeding 
in  the  state  court." 

We  think  the  court  erred  in  entering  such  a 
decree.  Those  only  who  have  a  clear,  legal 
and  equitable  title  to  land  connected  with  pos- 
session, have  any  right  to  claim  the  interfer- 
ence of  a  court  of  equity  to  give  them  peace  or 
dissipate  a  cloud  on  the  title. 

The  complainant  in  this  case  is  the  volunteer 
purchaser  of  a  litgious  claim;  he  is  the  assignee 
of  a  secret  equity  for  apparently  a  mere  nom- 
inal consideration,  and  of  the  bare  legal  titte 
for  a  like  consideration.  This  legal  title  was 
improperly  assigned  to  him,  during  the  pend- 
ency of  a  suit  in  chancery  to  ascertun  the  per- 
son justly  entitled  to  it. 

Besides,  the  decree  in  this  case  deinonstrates 
the  impropriety  of  the  interference  of  the  court 
of  the  United  State*!,  and  of  its  entertaining  ju- 
risdiction of  a  question  of  title  then  pending  in 
the  State  Court.  It  is  true,  if  this  were  an  eject- 
ment in  a  court  of  law,  the  pendency  of  another 
ejectment  between  the  same  parties  might  not 
have  afforded  sufficient  ground  for  a  plea  of 
autre  action  pendente;  nor  would  the  court  have 
been' bound,  even  by  comity,  to  await  the  de- 
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cision  of  the  State  Court,  or  suffer  the  cause 
pending  before  them  to  be  in  any  way  affected 
oy  it.  But  a  decree  of  a  court  of  chancery,  on 
s  bill  of  peace,  must  necessarily  operate  by  way 
of  estoppel,  as  to  the  title  of  the  land,  and  con- 
clude all  the  parties  to  it,  because  it  should  put 
an  end  to  all  litigation  between  them.  If  they 
have  suits  pending  in  other  courts,  on  the  same 
-question  of  title,  they  must  cease.  This  bill 
acts  by  injunction  on  the  oarty — no  injunction 
«Ter  goes  to  the  court  havine  a  concurrent  ju- 
risdiction of  the  question.  The  courts  of  the 
United  States  have  no  such  power  over  suitors 
in  a  state  court.  But  a  decree  on  a  bill  of  peace 
which  does  not  put  an  end  to  litigation  is  a  mere 
brutum  fvlmen.  Unless  the  court  can  make  a 
decree  which  it  can  execute,  it  is  a  sufficient 
reason  for  refusing  to  take  cognizance  of  the 
-case.  It  is  a  rule  absolutely  necessary  to  be 
■observed  by  courts  who  have  a  concurrent  juris- 
diction, that  in  all  cases  "where  the  junsdic- 
tion  of  a  court  and  the  right  of  a  plaintiff  to 
proecute  his  suit  in  it  have  once  attached,  that 
right  cannot  be  arrested  or  taken  away  by  pro- 
ceedings in  another  court."  This  rule,  it  is 
«aid.  "has  its  foundation  not  merely  in  comity, 
but  in  necessity.  If  one  may  enjoin,  the  other 
nay  retort  by  injunction,  and  thus  the  parties 
Tje  without  remedy. 

See  Peck  v.  Jennesf,  7  How.,  625;  Taylor  v. 
Jioyal  Saxon,  1  Wall..  Jr.,  811. 

If  the  decree  in  this  case  can  be  of  any  value 
"Whatever,  let  us  look  at  the  consequences  which 
may  possibly  and  probably  will  arise,  in  case  it 
is  enforced. 

Orton,  claiming  as  the  boTia  fide  assignee  and 
purchaser  of  the  title  bond  given  by  Knab,  has 
a  bill  pending  in  the  State  Court  to  compel  a 
transfer  of  the  legal  title.  Pending  this  litiga- 
tion, Knab  assigns  the  legal  title  to  a  citizen  of 
another  state,  who  comes  into  the  court  of  the 
United  States,  praying  an  injunction  against 
Orton  from  setting  up  his  title.  Suppose  the 
State  Court  decrees  the  title  to  be  in  Orton,  and 
compels  Knab  and  Smith,  his  assignee,  to  re- 
lease the  legal  title  to  him.  Now,  the  court 
below  has  made  a  decree  that  enjoins  Orton 
fwm  ever  setting  up  his  title  agamst  Smith 
It  is  true  the  decree  protests  a^nst  interfer- 
ence with  proceedings  in  a  state  court:  but  un- 
less it  is  construed  so  as  to  be  a  perfect  "ft^ 
de  te,"  it  must  be  enforced  In  favor  of  the  com- 
plainant somehow.  When  the  sheriff  puts  Orton 
m  possession  under  the  decree  of  the  State  Court, 
aod  expels  Smith,  the  Circuit  Court,  by  its  offi- 
cer, must  replace  Smith,  or  imprison  Orton  for 
a  contempt.  This  would  indeed  be  a  humiliat- 
ing spectacle.  Such  a  disreputable  collision  of 
jurisclictions  should  be  sedulously  avoided. 
This  can  only  be  done  by  refusing  to  entertain 
a  bill  of  pmce  for  an  injunction  when  the  title 
is  in  litigation  in  a  court  of  concurrent  jurisdic- 
tion; o&erwise,  the  result  of  a  bill  of  peace 
ma^  be  not  peace  but  war;  and  instead  of  dis- 
pelling a  "  cloud  "  from  the  title  of  either  party, 
will  doubly  increase  the  darkness  and  difficulty 
with  which,  it  was  environed. 

DtcTte  of  the  Oireuit  Court  it,  therefore,  re- 
verted,  and  the  bill  ditmitted  mth  eottt,  but 
vUhout  prt^udiee. 

Cited-ll  Otto,  815;  9  Bank.  Re^.,  811. 
Bre  Itf  Dow. 


RICHARD  C.  STOCKTON,  Appt., 

«• 

JAMES  C.  FORD. 

(See  S.  C,  18  How..  418-40).) 

Former  judgment  involving  tame  guettion,  it  a 
bar  to  another  tuit. 

A.  Judgment  between  game  parties.  In  wblob  a 
claim  of  plaintiff  was  decided,  or  was  properly  In- 
volved and  mlifht  have  been  there  raised  and  de- 
termined. Is  a  bar  to  another  action  for  the  same 
cause. 

The  neglect  of  the  plaintiff  to  avail  blmseU  of  it 
furnishes  no  reason  for  another  litigation. 

Submitted  Feb.  U,  18S6.  Decided  Feb.  iS,  185&. 

APPEAL   from  the  Orcuit  Court  of    the 
United  States  for  the  Eastern  District  of 
Louisiana. 

The  cose  is  stated  by  the  court.  See,  also, 
S.  C,  11  How..  232. 

Mr.  R.  C.  Stockton,  in  person,  and  Mr. 
Roverdy  Johnaon  for  the  appellant 
Mr.  Oamett  Dancan  for  the  appellee. 


JIfr.  Juttiee  Nelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Circuit 
Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Louisiana. 

The  bill  was  filed  by  the  plaintiff  to  charge 
the  plantation  and  slaves  of  the  defendant  with 
a  judicial  mortgage,  originally  obtained  by  one 
Prior,  a^inst  the  firm  of  N.  &  E.  Ford  &  Co. 
The  plaintiff  claims  an  interest  in  this  mort- 
ga^,  first,  by  purchase  on'  execution  against 
Prior;  and  second,  by  a  trust  created  in  the  as- 
signment of  the  same  by  Prior,  under  which 
the  defendant  derived  title  to  it.  The  bill  sets 
out  the  sale  of  the  mortgage  and  purchase  by 
the  plaintiff,  and  also  the  assignment  of  the 
same  by  Prior  to  Jones,  and  by  him  to  the  de- 
fendant. The  assignment  to  Jones  provided 
for  the  payment  first  of  the  attorney's  fees  and 
all  other  costs  out  of  the  proceeds  of  the  judg- 
ment, and  the  balance  to  be  applied  to  the 
debts  of  Prior  for  which  Jones  was  responsible, 
and  the  surplus,  if  any,  to  the  assignor. 

The  plaintiff  prayed  that  the  defendant 
might  be  decreed  to  pay  the  attorney's  fees  and 
costs  on  obtaining  the  judicial  mortgage,  ac- 
cording to  the  condition  of  the  assignment; 
and  also,  any  balance  that  might  be  found 
due  after  satisfying  the  debts  for  which  Jones 
was  responsible. 

The  defendant,  among  other  defenses,  set  up 
a  former  suit  in  bar. 

A  previous  bill  had  been  filed  by  the  plaifitiff 
against  the  defendant,  seeking  to  foreclose  this 
judicial  mortgage,  in  which  the  same  title  a.s  in 
case  under  the  execution  and  sale  against  Prior 
was  relied  on.  And  among  other  defenses  to 
that  suit,  the  defendant  set  up  the  assignment 
of  the  mortgages  by  Prior  to  Jones  previous  to 
the  said  sale  on  execution,  and  by  Jones  to  the 
defendant. 

This  right  of  the  plaintiff  to  the  judicial 
mortgage  under  the  sale  on  execution,  and  of 
the  defendant  under  the  assignments,  were  di- 
rectly involved  in  that  suit,  and  presented  the 
principal  questions  in  the  case.    The  validity 
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of  the  assignments  over  the  claim  of  the  plaint- 
iff was  maintained  by  the  judgment  of  the 
court  below,  and  which  was  affirmed  on  appeal 
to  this  court.  II  How..  2S2.  This  court, 
after  a  full  examination  of  the  pleadings  and 
proof,  say,  "that  in  any  view,  therefore,  that 
can  be  properly  taken  of  the  case,  the  plaintiff 
has  shown  no  right  or  inierest  in  the  judicial 
mortgage,  which  he  seeks  to  enforce  against 
the  plantation  and  slaves  in  question.  The 
whole  interest  is  in  the  defendant." 

The  court  also  observed,  "  that  the  assign- 
ment (to  Jones)  was  made  upon  full  considera- 
tion, without  any  concealment,  or,  for  aught 
that  appears,  intent  to  hinder  and  delay  credit- 
ors; and  was  well  known  to  plaintiff  long  before 
he  became  the  purchaser  at  the  sheriffs  sale. 
It  passed  the  legal  interest  in  the  judicial  mort- 
gage out  of  Prior,  and  vested  it  in  Jones,  as 
early  as  the  12th  of  March,  1840,  and  we  are 
wholly  unable  to  perceive  any  ground  of  equity 
in  the  plaintiff,  or  of  those  under  whom  he 
holds,  for  disturbing  it  through  a  judgment 
against  the  assignor,  rendered  nearly  two  years 
afterwards.  The  sheriff's  sale,  therefore, 
could  not  operate  to  pass  any  interest  in  it  to 
the  plaintiff." 

One  of  the  questions  now  sought  to  be 
agitated  ag^ain  is  precisely  the  same  as  this  one 
in  the  previous  suit,  namely :  the  right  of  the 
paintiff  to  the  j  udicial  mortgage  under  the  execu- 
tion and  sale  against  Prior.  The  other  is  some- 
what varied,  namely:  the  equitable  right  or  in- 
terest in  the  mortgage  of  the  plaintiff,  as  the  at- 
torney of  Prior,  for  the  fees  and  costs  provided 
for  in  the  assignment  to  Jones.  But  this  ques- 
tion was  properly  Involved  in  the  former  case, 
and  might  have  been  there  raised  and  deter- 
mined. The  neglect  of  the  plaintiff  to  avail  him- 
self of  it,  even  if  it  were  tenable,  furnishes  no 
reason  for  another  litigation.  The  right  of  the 
respective  parties  to  the  judicial  mortgage  was 
the  main  question  in  the  former  suit.  That  is- 
sue, of  course,  involved  the  whole  or  any  par- 
tial interest  in  the  mortgage.  We  are  satisfied, 
therefore,  that  the  former  suit  constitutes  a 
complete  bar  to  the  present. 

The  court,  in  the  former  suit,  also  expressed 
the  opinion  that  the  plaintiff  was  not  in  a  situ- 
ation to  maintain  his  claim  of  title  to  the  mort- 
gage under  the  execution  and  sale  against  Prior; 
as  it  appeared  in  that  case  that  he  was  the  at- 
torney of  Prior  In  the  judicial  mortgage,  and 
stood  in  that  relation  to  Jones  the  time  of  the 
purchase,  and,  for  aught  that  appears,  had 
made  the  purchase  without  his  knowledge  or 
consent;  and  that,  under  such  circumstances, 
the  purchase  would  inure  to  the  benefit  of  the 
client  and  those  holding  under  him. 

1\  is  due  to  the  plaintiff  to  say,  that  the  evi- 
dence in  this  case,  explanatory  to  the  point  in 
the  former,  shows  that  he  did  not  stand  in  the 
relation  of  attorney  to  Jones  at  the  time  of  the 
sale;  or,  at  least,  had  no  reason  to  suppose  that 
he  stood  in  that  relation;  and  that  no  just 
ground  for  censure  exists  in  the  transaction 
against  him — the  explanatory  evidence  has 
fully  removed  it. 

We  tMnk  ih«  decree  below  it  right,  and  thotUd 
be  affirmed. 

S.C.,UHow.,S82. 
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JOHN  WILKINS,  Tenant,  .vsd  FRANCIS 
G.  BAILEY.  JOSEPH  PENNOCK  Ain> 
SAMUEL  BAILET.  Executors  of  Uichaku 
AiAJOS.  Deceased,  Plff$.  in  Br., 

V. 

DAVID  ALLEN,  MARTHA  ALLEN,  CA- 
THERINE ALLEN  AND  ISABELLA  AL- 
LEN. 

(See  8.  C,  13  How.,  a%-382.) 

WiU  in  Penntj/lvania — viord  "  turplru"  doe» 
not  carry  lamb — leHl  eontirued  by  laiet  of 
iettatoT'$  domieil — heirs  mittt  take  unU»» 
ditinherited  by  words  or  necessary  implieation — 
extrinsic  evidence  of  meronuinda,  declaration*, 
amount  and  condition  of  estate,  &e.,  not  ad- 
missible lo  explain. 

Where  a  testator  In  Pennsylvania  devised  to  hl» 
wlfo  for  life  his  dwelling  house  and  garden,  bts 
household  furniture  and  Ubrarv  and  an  annuity, 
secured  on  his  real  and  personal  estate  and  then 
makes  certain  bequests  of  money,  and  then  in  bis 
win  declares  "  after  paylngr  all  claims  and  liequests. 
there  will  remain  a  conaiderable  surplus,  which  t 
give  and  tx^queatb  In  trust  to  my  executors,  to  be 
applied  to  tbe  religious  and  l>eDevolent  purposo» 
or  the  several  institutions  of  theOeneral  Assembly 
of  the  Presbyterian  Cbiiroh  In  the  Coited  States :" 

Held,  that  tbe  testator's  language  must  be  con- 
strued with  reference  to  tbe  laws  and  policy  of  tbe 
country  of  his  domlcil,  Pennsylvania. 

In  Pennsylvania,  the  heirs  must  take  unless  they 
are  disinherited  by  express  words,  or  necessary  im- 
plication; a  doubtful  intention  will  not  be  followed. 

The  terms  of  the  will  prnprio  riflijre,  were 
InsutBcient  to  disinherit  the  heirs. 

Tbe  court  may  put  Itself  In  tbe  place  of  the  testa- 
tor, by  looking  Into  the  state  of  his  property,  and 
the  circumstunoes  by  which  he  was  surrounded 
when  he  made  tbe  will. 

But  such  evidence  is  only  admissible  to  esplaia 
ambiguities  arising  out  of  extrinsic  circum- 
stances, as  to  per8r)n8  provided  for,  ohjects  of  dis- 
position, and  the  like. 

But  evidence  cannot  l>e  heard  to  show  a  differ- 
ent intention  in  the  testator  from  that  which  the 
will  discloses. 

Extrinsic  evidence  from  memoranda,  made  by 
testator  at  the  time  of  the  execution  of  the  will,  up- 
on the  basis  of  which  the  will  was  prepared  by  him, 
and  bis  declarations  at  and  about  the  sametime,are 
not  admissible  to  show  what  whs  his  real  meaning 
in  employing  the  word  "  surplus"  In  the  residuary 
clause;  nor  that  the  same  was  Intended  to  embrace 
his  whole  estate,  real  and  personal. 

Nor  was  evidence  of  tbe  actual  amount  and  con- 
dition of  his  personal  estate,  and  that  the  same  was 
insufficient  to  pay  the  legacies,  admist-lble  to  ex- 
plain the  residuary  clause,  or  the  word  "  surplus," 
by  showing  that  If  the  same  did  not  embrace  tbe 
real  estate,  such  clause  would  be  inoperative,  be- 
cause there  would  l>e  no  surplus. 

Argued  Feb.  SS,  1856.      Decided  Apr. 7,  18S6. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Western  District  of  Penn- 
sylvania. 

This  was  an  action  of  ejectment,  brought  in 
the  Circuit  Court  or  the  United  States  for  the 
Western  District  of  Pennsylvania,  by  the  de- 
fendants in  error,  as  heirs  at  law  of  a  certain 
Michael  Allen,  deceased,  to  recover  certain 
premises  in  the  City  of  Pittsburg.  The  trial  be- 
low having  resulted  in  a  verdict  and  judcment 
for  the  plaintiffs,  the  defendants  brought  the 
case  here  on  a  writ  of  error. 

JIfr.  Thomas  Williams,  for  the  plaintiffs 
in  error: 

The  case  presents  two  questions  only: 

1st.  Whether  the  terms  of  the  will  are  suf- 
ficient propria  vigore,  and  interpreting  the  same 

«9  U.  8. 


Digitized  by 


Google 


1855. 


WiLKme  V.  Allbn 


889-393 


by  the  context,  to  carry  the  real  estate  to  the 
«xccutors;  and, 

2d.  Whether  the  interpretation  thereof  may 
not  be  aided  if  necessary  by  extrinsic  circum- 
stances, to  wit:  memoranda,  declarations,  and 
the  actual  amount  and  condition  of  the  estate, 
as  offered  to  be  shown  by  the  defendants. 

The  intention  must  be  collected  from  the 
whole  writing  and  every  word  and  sentence 
thereof.  To  serve  it,  words  may  be  used 
either  in  the  technical  or  general  sense,  and 
even  supplied,  transposed  or  changed. 

Raslon  v.  Ruilon.  2  Dall.,  244;  FindUiy  v. 
Riddle.  3  Binn.,  149;  Lynn  v.  Dmones,  1  Yeates, 
518;  Beltzhoover  v.  Coaten.l  Barr..l6;  TurbeU  v. 
Turbett,  8  Yeates,  187;  Hunter's  E»taU.  6  Barr., 
97;  ISarp's  WiU.  1  Par.,  if)",;  Den  v.  Blaekmll, 
9  Oreen.  886:  Den  v.  McMurtrie,  Ibid.,  276;  1 
Jarman.  Wills,  ch.  37,  and  cases  there  cited. 

Keal  estate  may  pass  under  a  devise  by  any 
form  of  expression,  not  properly  and  technical- 
ly descriptive  thereof,  if  such  an  intent  can  be 
collected  from  the  context.  General  expres- 
sions may  be  restrained,  and  special  expres- 
sions enlarged,  and  the  same  words  sometimes 
understood  in  one  sense  and  sometimes  in  an- 
other. 

Huxtep  V.  Brooman,  1  Bro.  C.  C,  487;  Tay- 
lor V.  Webb,  2  Sid.,  75;  Pitman  v.  Stevem,  15 
East,  505;  Wilee  v.  Wilce,  5  Moore  &  Pavne, 
882;  Tolary.  Tolar,  8  Hawks.  74;  Hope  v.  Tay- 
Im:  1  Burr.,  268;  Doe  v.  WhiU,  1  East,  38; 
Den  V.  Trout,  15  East,  894;  King  v.  Shritiet,  4 
Moore  &  Scott,  149;  Anon.,  8  Pall.,  477; 
Jaduon  v.  Houtel,  17  Johns.,  881;  Fergu- 
son V.  Zepp.i  Wash.  C.  C,  645;  Hoganv. 
Jaekton,  Cowp.,  299;  Mwhant  v.  Taiiden, 
Oilb.  Eq.  Ca.,  80;  WHkinson  v.  Merryland, 
Cro.  Car..  447.  449;  CUffe  v.  Giiibont.  2  Ld. 
Itaym.,  1326;  BuUard  v.  Ooffee.  30  Pick.,  25ii; 
Doe  V.  Rtmt,  7  Taunt..  79;  WooUam-7.  Ken- 
worthy,  9  Ves.,  137:  Timewea  v.  Perkins,  2 
Atk..  108;  Roe  v.  Teud,  8  B.  A  P.  (N.  R.), 
214. 

A  previous  specific  devise  of  land  always 
favors  the  extension  of  the  subsequent  general 
words  to  property  of  the  same  description. 

1  Jarman,  Wills,  575. 

The  word  "surplus"  may  operate  by  refer- 
ence, to  cany  either  realty  or  personalty,  or 
both. 

Bebib  V.  Pvnoyre,  11  East,  160;  and  Dewey  v. 
Morgan,  18  Pick.,  295. 

The  interpretation  of  the  testator's  language 
is  to  be  made  with  reference  to  the  law  and 
usages  of  the  place  of  his  actual  domicil. 

2  Greenl.  Ev.,  sec.  671;  Sto.  Confl.  of  Laws, 
see.  479;  Harrison  v.  tiixon,  9  Pet.,  488. 

By  the  law  of  Pennsylvania,  the  whole  in- 
terest of  a  testator  passes  without  words  of  in- 
heritance or  perpetuity,  unless  a  different 
intent  appears. 

Act  8th  April.  1883,  sec.  9  (Ph.  L.,  349); 
Purdon's  Dig.,  844. 

Real  estate  is  assets  for  the  payment  or  debts, 
and  legacies  are  chargeable  on  lands,  where  the 
personalty  is  insufficient  to  meet  them. 

Nieholt  V.  PostUthwaite,  3  Dall.,  \i\;  BngUsh 
V.  Hartey,  3  Rawle,  809. 

The  Construction  may  be  aided  by  proof  of 
extrinsic  circumstances. 

1  Jarm.Wilto.,  855.  and  note  1;  WOd^t  Case, 
6  Rep..  16;  Roper,  60,  67,  8d  ed.;  Cartwright 
See  18  How. 


V.  Faierfry,  5  Ves.,  530;  Lord  Woodhausflee  v. 
Datrymple,  2  Mer.,  419;  Rose  v.  Bartlett,  Cro. 
Car.,  293;  Davis  v.  GilAs,  8  P.  Wms.,  36: 
Knotsford  v.  Gardiner .  2  Atk.,  450;  Thompson 
V.  Lawley.  3  B.  &  P.,  303;  Day  v.  THgg,  1  P. 
Wms..  286;  Fonnereau  v.  Poyntx.  1  Bro.  C.  C, 
473;  Drueev.  Denison.  6  Ves.,  897;  Finch  v. 
Inglis,  8  Bro.  C.  C,  420;  Atty.-Qen.  v.  OroU.  3 
Mer.,  816;  Colpoys  v.  Colpoys,  Jac.,  463:  Smith 
V.  Doe,  dem.  Jersey,  2  Brod.  &  Bing.,  553  Jea- 
eocJc  V.  Palkener,  1  Bro.  C.  C,  296;  Sdwood  v. 
Mildmay,  8  Ves.,  308;  Doe,  d.  Belasyse,  v.  Lu- 
ean,  9  East,  448;  Atty.Oen.  v.  Vigor,  8  Ves., 
2.56;  Standen  v.  Standen.  2  Ves..  589;  8  Kent, 
334,  335;  Lowe  v.  Lord  Huntingtotcer,  4  Russ., 
531:8  Co.,  155;  BewaU  v.  Vlrieh,  Jl  Harr.  Pa., 
888. 

The  court  may  and  ought  to  put  themselves 
in  the  place  of  the  testator. 

1  Oreenl.  Ev.,  sees.  287-290,  and  noUs;  Rut- 
ton  v.  Rvston,  2  Dall., 244;  Brownfieldy.  Broien- 
field,  8  Harr.  Pa.,  59;  Boot  v.  Sluymsant.  18 
Wend.,  357;  Jarvis  v.  Butlriek,  1  Met  ,  483: 
Morton  v.  Perry,  Ibid.,  446;  Fox  v.  Phelps,  17 
Wend.,  393;  Wigram  on  Wills,  6th  prop.,  p. 
5,  and  cases  cited  in  illustration  thereof. 

The  court  may  look  into  the  facts,  where  the 
construction  claimed  would  render  the  devise 
or  bequest  inoperative. 

SmUh  V.  Smith.  1  Edw.  Ch.,  189;  TfAiMen 
V.  WhOden.  Riley's  Ch..  305;  ?V»m<«m  v. /»«a«- 
lee,  15  N.  H.,  317;  Kinsey  v.  Rhem,  8  Ired., 
19i:  Ayresy.  Weed,  16  Conn.,  291;  Band  v. 
Hoffman,  8  Halstead,  71 ;  Alien  v.  Lyons,  3 
Wash.  C.  C,  475;  and  cases  cited  of  misnomer 
and  misdescription  generally. 

Even  the  declarations  of  the  testator  to  prove 
a  fact  collateral  to  the  question  of  intention,  In 
aid  of  the  interpretation  of  the  words,  may  be 
admitted  in  evidence. 

1  Greenl.  Ev.,  sec.  291,  and  note;  TVustees  v. 
Peadee,  15  N.  H.,  817;  Ryerst  v.  Wheeler,  22 
Wend.,  148. 

Messrs.  E.  Bf.  Stanton  and  A.  W. 
Iioomia,  for  defendants  in  error: 

1.  In  the  disposition,  by  the  will  of  Michael 
Allen,  of  the  surplus  remaining  after  the  pay- 
ment of  all  claims  and  bequests,  there  is 
neither  doubt,  uncertainty  nor  ambiguity. 

8.  If  that  disposition  be  doubtful  or  uncer- 
tain, it  must  receive  appropriate  construction 
from  the  words  of  the  will  Itself;  and  no  parol 
proof  or  declaration  ought  to  be  admittea  out 
of  the  will,  to  ascertain  it. 

Bradford  v.  Bradford,  6  Whart.,  244; 
Weatherhead's  Lessee  v.  BaskertUie  etal.,  11 
How.,  857,  358,  359;  Murrell  v.  Deeereux,  5 
Barn.  &  Aid.,  18. 

8.  In  determining  such  construction,  the 
heir  at  law  is  not,  and  especially  those  stand- 
ing in  the  place  of  the  common  law  heir,  are 
not  to  be  disinherited,  except  by  express  do- 
vise,  or  by  implication  so  inevitable  that  an  in- 
tention to  the  contrary  cannot  be  supposed. 

1  Pow.  on  Dev.,  199;  French  v.  Mllhenny 
3  Binn.,  20;  Clayton  v.  Clayton,  8  Binn.,  484; 
Brown  v.  Dysinger,  1  Rawle,  415;  Finlay  v. 
King's  iMsee,  3  Pet.,  Zl^;  Bradford  \.  Brad- 
ford. 6  Whart. ,  244 ;  Doe,  ex  dem.  Spearing,  v. 
Buekner,  6  T.  R.,  611,  612,  613;  Hayden  v. 
Stoughton,  5  Pick.,  536;  Roosevelt  v.  Heirs  of 
Fulton,  7  Cow.,  79-187;  Roper  on  Wills,  352, 
868. 
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4.  The  application  of  ttiese  principles  shows, 
cleariy  and  conclusively,  that  the  title  of  the 
heirs  of  the  testator  to  the  real  estate  of  which 
he  died  deised.  has  not  been  thereby  devested. 

5.  Parol  evidence  cannot  be  adduced  to  con- 
tradict, add  to  or  explain  the  contents  of  a 
will. 

I  Johns.  Ch.,  281: 1  Jarman  on  Wills,  ch. 
14,  pp.  349,  838;  11  How.,  857.  858;  Farrar  v. 
Ayret,  5  Pick.,  409;  Barrett  v.  Wright,  18 
Pick.,  48;  Mnnn  v.  Mann,  14  Johns.  9,  14; 
Wigram  on  Wills,  Ist  &  3d  Rules.;  lb.,  24,87, 
80-88,  88,  92.  98,  130. 

6.  Parol  evidence  is  only  admissible  to  ex- 
plain a  latent  ambiquity. 

1  Oreenl.  £v.,  sec.  289;  Eueoeks  v.  Hiscoekt, 
SMees.  &  W.,  368,  867;  Atkinson'*  lAiaiee  v. 
(Jummins,  9  How.,  486;  MUler  v.  Traveri,  8 
Bing.,  244;  21  Eng.  Com.  Law,  290;  Axpden't 
EtUiU,2  Wall.,  Jr..  448. 

7.  A  testator's  parol  declarations  are  not  ad- 
missible to  control  the  construction  of  his  will, 
nor  in  evidence  as  to  the  8tat«  of  his  property 
admiesible  for  that  purpose. 

Bj/ertsY.  Wheeler,  33  Wend..  151;  Fanner- 
eau  v.  Poynlz.  1  Brown.  Ch.,  447;  Brown  v. 
Seliein,  Cas.  temp.  Talb.,  240;  Atty.-Oen.  v. 
Grote,  8  Mer.,  816;  10  Wheat.,  229;  8  Halt., 
71;  Roberts  on  Wills,  24,  84. 

Mr.  Jutiice  Catron  delivered  the  opinion  of 
the  court: 

Michael  Allen,  of  the  City  of  Pittsburg,  made 
bis  will  in  1849,  by  which  he  bequeathed  to 
bis  wife,  for  life,  his  dwelling-house  in  said 
Citv,  with  two  lots  of  gipund  occupied  by  him 
and  her  as  a  garden.  He  also  gave  her  the 
household  furniture  and  library.  "And  still 
furthermore,"  he  declares,  "  that,  flrstand  fore- 
most, there  shall  be  secured  to  my  dear  wife, 
on  my  real  and  personal  estate,  an  annuity  of 
f  1 ,200  a  year,  to  be  punctually  paid  semiannu- 
ally  during  her  lifetime,  and  that  my  executors 
pay  all  the  taxes  on  the  premises  occupied  by 
my  dear  wife  during  her  lifetime." 

The  testator  then  bequeaths.  1st.  To  the  five 
children  of  Dr.  Robert  Wray,  |500  each.  2d. 
To  the  managers  of  the  orphan  asylums  of  the 
Cities  of  Pittsburg  and  Alleghany,  $2,000  each. 
8d.  To  the  pastor  and  sessions  of  the  First 
Presbyterlbn  Church.  |3,000.  4th.  To  the 
Oeneral  Assembly  of  the  Presbyterian  Church, 
$10,000.  5th.  To  the  trustees  of  the  Board  of 
Sessions  of  said  General  Assembly,  $4,000. 
6th.  To  the  Foreign  Evangelical  Society,  lo- 
cated in  New  York,  $3,000.  7th,  8th  and  9th, 
he  gave  for  the  use  of  the  Presbyterian  Church, 
$11,000.  10th.  To  the  American  Bible  Socie 
ty,  $6,000.  11th.  To  the  American  Tract  So 
ciety,  $4,000.  12th.  For  the  use  of  the  Sunday 
School  Union,  situate  in  Philadelphia,  $4,000. 

He  next  declares:  "As  to  my  debts,  they 
will  amount  to  very  little;  but,  and  after  pay- 
ing all  claims  and  bequests,  there  will  remam 
a  considerable  surplus,  which  I  give  and  be- 
queath in  trust  to  my  executors,  oe  the  same 
more  or  less,  to  be  applied  to  the  religious  and 
benevolent  purposes  of  the  several  institutions 
of  the  General  Assembly  of  the  Presbyterian 
Church  in  the  United  States  of  America,  as  be- 
fore mentioned ;"  and  then  constitutes  and  ap- 
points his  executors  (who  are  the  plaintiffs  in 
error)  to  cany  out  the  provisions  of  the  will. 
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The  defendants  in  error  are  the  heirs  at  lav7 
of  Michael  Allen.  They  sued  his  executors  in 
ejectment  to  recover  a  portion  of  the  lands  sit- 
uate in  the  City  of  Pittsburg,  of  which  he  dieii 
seised,  insisting  that  the  lands  did  not  pass  by 
the  will. 

The  residuary  clause  was  supposed  to  be  of 
doubtful  meaning  and  obscure.  To  remove 
the  alleged  obscurity,  the  defendants  below 
offered  to  prove  on  the  trial,  "  from  memoran- 
da made  by  the  testator  at  the  time  of  the  exe- 
cution of  said  last  wiU  and  testament,  and  upoD 
the  basis  of  which  the  same  was  prepared  by 
him,  and  also  by  declarations  mstde  by  him  at 
and  about  the  same  time,  what  was  his  real 
meaning  in  the  employment  of  the  word  '  sur- 
plus' in  the  residuary  clause  of  said  will,  and 
that  the  same  was  intended  to  comprehend  his 
whole  remaining  estate,  as  well  real  as  person- 
al." 

"  And  further,  to  show  by  other  evidence, 
besides  the  said  memoranda,  the  actual  amount 
and  condition  of  the  personal  estate  at  the  time 
of  the  execution  of  the  said  last  will  and  testa- 
ment, as  well  as  at  the  period  of  the  testator's 
death,  and  that  the  same  was  entirely  insufli- 
cient,  at  either  of  the  said  periods,  to  pay  tlie 
specific  and  pecuniary  legacies  provided  there- 
in; and  this,  for  the  purpose  of  explaining  the 
meaning  of  the  testator  in  the  said  residuary 
clause,  and  the  employment  of  the  said  word 
•  surplus'  therein,  by  showing  that,  if  the  same 
did  not  embrace  the  real  estate,  the  said  residu- 
ary clause  would  be  entirely  inoperative,  for 
the  reason  that  there  was,  in  point  of  fact,  under 
such  construction,  at  neither  of  said  periods, 
any  surplus  whatever,  as  supposed  and  de- 
clared by  the- testator  himself. 

On  motiAi  of  the  plaintiffs,  the  court  rejected 
the  evidence,  and  instructed  the  jury  that  no 
title  vested  in  the  executors  by  the  residuary 
clause. 

On  this  state  of  facts,  the  first  question  pre- 
sented for  our  consideration  is,  whether  the 
terms  of  the  will  are  sufficient  in  themselves, 
when  interpreted  by  their  context,  to  carry  the 
real  estate  to  the  executors. 

As,  in  this  instance,  the  testator's  language 
must  be  construed  with  reference  to  the  laws 
and  policy  of  the  country  of  his  domicil,  it  is 
our  duty  to  ascertain  what  the  laws  and  pol- 
icy of  Pennsylvania  are,  so  far  as  they  may  have 
a  controlling  influence  in  the  construction  of 
this  will. 

In  the  first  place,  Pennsylvania  has  only  so' 
far  altered  the  English  common  law  as  to  sub- 
stitute all  the  children  for  the  sole  heir,  carry- 
ing out  this  rule  of  descent  through  the  collat- 
eral branches.  This  is  the  will  the  law  makes 
in  case  of  intestacy,  and  is  the  policy  of  the 
State.  Under  the  law,  the  heirs  must  take, 
unless  they  are  "  disinherited  by  express  words 
or  necessary  implication."  "  Conjecture,  nor 
uncertainty,  shall  never  disinherit  him."  Such 
was  the  ground  assumed  by  counsel  in  the  case 
of  Clayton  v.  Clayton,  8  ^inn.,481,  and  which 
assumption  was  sustained  by  the  court  (486). 
OhirfJuitiee  Tilghman  says:  "  The  rule  of  law 
gives  the  estate  to  the  heir,  unless  the  will  takes 
It  from  him;  and  in  order  to  take  it  from  him, 
it  must  give  it  to  some  other  person.  Thus  we 
are  brought  back  to  the  question,  are  there  any 
words  in  the  will  sufficient  to  convey  more  than 
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an  estate  for  life  to  the  devisees?  I  can  find 
none." 

In  the  case  referred  to,  the  testator  devised  a 
homestead  to  his  niece,  Sarah  Evans,  and  her 
children,  without  addingthe  word  "heirs."  That 
be  intended  to  give  an  estate  in  fee  was  hardly 
open  to  controversy,  but  the  words  of  the  will 
dill  not  carry  the  fee,  and  the  court  refused  to 
follow  a  doubtful  intention.  It  there  came  fair- 
ly up  to  the  rule  laid  down  in  the  English  case 
of  Mudge  v.  Blight  et  ux.,  Cowp..  855,  that 
"where  there  are  no  words  of  limitation,  the 
court  must  determine  in  the  case  of  a  devise 
affecting  real  estate,  that  the  devisee  has  only 
an  estate  for  life,  because  the  principle  is  fully 
settled  and  established,  and  no  conjecture  of  a 
private  ima^nation  can  shake  a  rule  of  law. 
If  the  intention  of  ihe  testator  is  doubtful,  the 
rule  of  law  must  take  place;  and  so  if  the  court 
cannot  find  words  in  the  will  sufficient  to  carry 
s  fee.  Though  they  should  themselves  be  sat- 
isfied beyond  the  posaibility  of  a  doubt,  as  to 
what  the  intention  of  the  party  was,  they  roust 
adhere  to  the  rule  of  law. 

This  decision  was  made  in  1811,  and  the 
principles  then  laid  down  have  since  been  ad- 
hered to  with  uncommon  care  and  strictness. 

In  speaking  of  expressions  in  a  will  necessary 
to  disinherit  the  heir.  Chief  Justice  Oibson,  in 
delivering  the  tipinion  of  the  court  in  the  case 
of  Bra^ord  v.  Bradford,  6  Whart.,  244,  says: 
"  The  intention  must  be  manifest,  and  rest  on 
something  more  certain  than  conjecture.  The 
court  must  proceed  on  known  principles  and 
established  rules,  not  on  looee  conjectural  in- 
terpretations, nor  considering  what  a  man  may 
he  imagined  to  do  in  the  testator's  circum- 
stances. The  principle  is  applicable  in  all  its 
force  in  a  case  like  the  present,  in  which  the 
quextion  goes  to  the  birthright  of  those  who, 
standing  in  place  of  the  common  law  heir,  are 
not  to  l^  disinherited  except  by  express  devise, 
or  as  is  said  in  1  Powell  on  Devises,  109,  by 
implication  so  inevitable  thnt  an  intention  to 
the  contrary  cannot  be  suppose  d." 

It  is  there  admitted  that  when  the  testator 
provided  that  "  all  his  worldly  goods  of  all 
sorts  and  kinds''  should  be  veiled  in  trust  and 
held  as  one  fund,  forao  hundre<l  years,  and  his 
children  and  their  descendent-  should  receive 
the  rents  and  profits,  that  he  most  probably  in- 
tended to  Include  his  lands.  This,  however 
(the  court  declares),  is  no  more  than  a  confi- 
dent conjecture,  and  that  it  must  come  at  last 
to  an  analysis  of  the  testator's  language  to  as- 
certain the  legal  meaning  of  the  will. 

Now,  testing  the  will  before  us  l^  these 
rules,  and  where  can  any  provision  be  found  in 
it  showing  a  plain  intention  to  disinherit  the 
heirs?  The  lands  are  never  named  except 
where  the  wife  is  given  a  life  Mtate  in  the 
homestead  and  two  lots;  and  second,  where 
her  annuity  of  $1,200  is  imposed  on  the  goods 
and  lands  as  a  charge. 

But  as  the  residuary  clause  is  mainly  relied 
on  as  carrying  the  real  estate  to  the  executors, 
it  is  proper  that  some  further  notice  should  be 
taken  of  its  Import.  The  testator  declared  that 
his  debts  amounts!  to  very  little,  and  that, 
after  paying  all  claims  and  bequests,  there 
would  remam  a  considerable  surplus,  and  this 
he  bequeathed  to  his  executors,  to  be  applied 
to  religious  and  benevolent  purposes.    He  did 
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not  indicate  any  new  fund,  nor  a  surplus  aris- 
ing from  the  sale  of  lands,  in  the  concluding 
clause  of  the  will  more  than  in  any  previous 
clause,  where  he  provided  for  the  support  of 
the  Presbyterian  Church. 

The  terms  of  the  will,  propria  vigore,  being 
insufficient  to  disinherit  the  heirs,  the  next 
question  is,  whether  the  interpretation  thereof 
may  not  be  aided  by  extrinsic  circumstances, 
to  wit:  memoranda,  declaration,  and  the  actual 
amount  and  condition  of  the  estate,  as  offered 
to  be  shown  by  the  defendants  below. 

That  the  court  may  put  itself  in  the  place  of 
the  testator,  by  looking  into  the  state  of  his 
property,  ana  the  circumstances  by  which  he 
was  surrounded  when  he  made  the  will,  is  not 
only  true  as  a  general  proposition,  but  without 
such  information  it  must  often  happen  that  the 
will  could  not  be  sensibly  construed.  Wigram 
(10,  61)  lays  down  the  rule  with  much  distinct- 
ness. Such  evidence,  however,  is  only  admis- 
sible to  explain  ambiguities  arising  out  of  ex- 
trinsic circumstances,  as  to  persons  provided 
for,  objects  of  disposition,  and  the  like.  For 
instance,  if  the  testator  gave  to  his  grandson, 
J.  S.,  a  plantation,  and  he  had  two  grandsons 
of  that  name ;  or  he  devised  his  son  J.  his  plan- 
tation on  a  certain  river,  and  he  had  two  plan- 
tations there — in  each  case  proof  might  be 
heard  to  show  the  person  or  thing  iatended. 
But  evidence  cannot  be  heard  to  show  a  differ- 
ent intention  in  the  testator  from  that  which 
the  will  discloses. 

Such  is  the  established  doctrine  of  this  court, 
as  was  held  in  the  case  of  Weatherhead  v.  Ba»k- 
ertiOe,  11  How.,  857. 

The  only  English  case  we  wilt  refer  to  is  that 
of  Miller  v.  Travert,  8  Bing.,  248.  There  the 
testator  devised  and  vested  in  trust  ''all  his 
freehold  and  real  estates  whatsoever  in  the 
County  of  Limerick,  and  the  City  of  Limerick." 
At  the  time  of  making  the  will,  he  had  no  real 
estate  in  the  County  of  Limerick,  but  had  a 
small  estate  in  the  Cit^  of  Limerick,  and  con- 
siderable real  estate  m  the  County  of  Clare; 
and  the  question  was,  whether  the  devisees 
could  be  admitted  to  have  an  issue  and  trial  at 
law  on  the  ground  that  they  offered  to  prove 
that,  by  the  original  draft  of  the  will,  the  es- 
tates in  Clare  were  included,  and  the  county 
left  out  by  oversight  or  mistake;  and  also  that 
the  testator  so  expressed  himself. 

The  Lord  Chancellor  was  assisted  by  the 
Chief  Justice  of  the  Common  Pleas  and  the 
Chief  Baron,  and  they  all  concurred  in  hold- 
ing that  the  evidence  offered  could  not  be  heard 
to  change  the  import  of  the  will,  and  refused 
the  issue.  And  so  it  is  manifest  here,  that  if 
the  evidence  were  to  show  all  that  is  assumed 
for  it,  yet  it  could  not  be  heard  to  affect  this 
will. 

It  it  ordered  that  the  judgment  of  the  Oireuit 
Court  be  afflrmed. 

I 

EUPHR08INE  FOUVERGNE  bt  al., 

AppeUantt. 

v. 

THE    MUNICIPALITY    NO.   2  OP  THE 

CITY  OF  NEW  ORLEANS  bw  au 

(See  8.  C.  18  How.,  ilO-OZ.) 

Probate  of  will  by  alcalde  of  2fetc  Orleantgood — 
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federal  court*  hate  no  probate  jurudietion — 
MB  to  set  aeid*  probate  cannot  be  mMained — 
remedy  it  in  state  courts. 

Decree  of  first  alcalde  of  Now  OrteaM,  In  1792,  de- 
claring a  will  to  be  valid  and  gubslstla?  and  direct- 
Inir  iXs  execution,  is  tfae  judicial  act  of  a  court  of 
competent  Jurisdiction. 

Courts  of  the  United  Stated  have  no  probate  Ju- 
risdiction, and  must  receive  thesentencee  of  courts 
havinir  Jurisdiction  over  testamentary  matters  as 
ooncliislve  of  the  validity  and  contents  of  a  will. 

An  original  bill  cannot  be  sustained  upon  an  alle- 
gation that  the  probate  of  a  will  is  contrary  to  law. 
The  remedy  is  In  the  state  courta. 

Argued  Feb.  SB.  1856.       Bedded  Apr.  7,  1856. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 

The  case  is  stated  by  the  court. 

Mesurs.  Henry  St.  Paul,  Miles  Taylor, 
H.  H.  Taylor  and  Thomas  H.  Iiewis,  for 
the  appellants: 

The  alcaldes  were  inferior  officers,  possessing 
Yery  limited  civil  and  criminal  jurisdiction 
within  their  district.  It  is  impossible  to  dis- 
cover that  they  ever  exercised  jurisdiction  of 
matters  of  probate. 

Tapia,  Vol.  IV..  p.  20,  sec.  12. 

Judgments  or  decrees  rendered  by  an  incom- 
petent tribunal  are  null. 

^Ouria  philipica,  p.  99,    sec.   23;  verbo  sen- 
teneia,  sees.  13.  22. 

To  claim  under  a  will,  the  party  must  show 
that  it  has  been  recognized  as  such  by  the 
proper  tribunal. 

Vidal  V.  Duplantier,  7  La..  45;  6  N.  8.,  283, 
264. 

Even  if  the  judicial  power  of  the  alcalde  ex- 
tended to  the  probate  of  the  will,  it  could  not 
be  delegated  to  a  notary  public. 

White's  Recop.  Vol.  I.,  p.  804;  Curia  phiU- 
pica,  sec.  18,  S. 

Whenever  a  judgment  is  set  up  as  part  of  a 
title  of  the  defendant,  it  may  be  inquired  into, 
even  collaterally,  the  degree  of  a  probate  court, 
ordering  a  will  to  be  executed,  does  not  amount 
to  a  judgment;  and  when  the  will  is  offered  as 
title  by  which  property  is  claimed,  its  validity 
may  be  inquired  into. 

2  La.  Ann..  274;  (yDmogan  v.  Knox,  11  La.. 
884:  Robert  v.  AlUer,  17  La.,  14;  Oirod's  case, 
10  Rob..  196. 

Jfr.  Louis  Janin,  for  the  appellees: 

A  Spanish  court  of  Louisiana  in  1782.  was  a 
foreign  court  to  the  United  States,  and  all  its 
official  acts  will,  even  now,  be  looked  upon  as 
those  of  a  foreign  court.  Foreign  courts  are 
exclusive  judges  of  their  own  jurisdictions,  un- 
der the  municipstl  law. 

Hose  V.  Himely,  '4  Cranch,  241. 

Mr.  JusUee  Campbell  delivered  the  opinion 
of  the  court : 

The  plaintiff  filed  her  bill  in  chancery  to  re- 
cover a  share  of  the  succession  of  Marie  Josefa 
Deslondes  (wife  of  Bertrand  Gravier)  who  died 
at  New  Orleans  in  November,  1792,  without 
lineal  heirs,  she  claiming  to  be  one  of  the  heirs 
at  law  of  said  decedent.  After  the  death  of 
his  wife,  Bertrand  Gravier  placed  a  petition  be- 
fore the  first  alcalde  of  New  Orleans,  stating 
that  his  wife  had  made  a  will  before  a  notary 
and  1  hree  assisting  witnesses ;  that  the  testiment- 
ary  dispositions,  as  set  down,  conformed  to  her 
instructions,  and  were  given  while  she  was  of  a 
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sound  mind,  but  she  had  lost  her  consciousness 
before  she  had  signed  the  paper;  and  prayed 
that  the  assisting  witnesses  might  be  examined 
to  prove  the  will,  and  that  the  same  might  be 
declared  valid  in  all  its  parts,  in  the  same  man- 
ner as  if  she  had  signed  it.  An  order  was  made 
by  the  alcalde  on  this  petition,  with  the  appro- 
bation of  the  assessor  of  the  intendancy,  and  the 
sanction  of  the  Governor  and  In tcndant  Gen- 
eral, directing  the  notary  to  take  the  examina 
tion  of  the  witnesses,  as  the  petioner  had  so- 
licited. The  witnesses,  on  their  examination, 
testified  that  the  notary  had  drawn  the  will  in 
accordance  with  the  directions  of  the  testatrix, 
and  they  were  given  when  her  mind  and  mem- 
orjr  were  sound;  but  that  before  the  formal 
writing  was  finished  she  had  lost  her  conscious- 
ness, and  did  not,  therefore,  sign  the  same. 
Upon  the  return  of  the  depositions  to  the 
alcalde,  he  entered  the  following  decree: 

DSCKEB. 

Under  advisement  [Biitto*].  The  will,  proved 
by  a  legalized  notarial  act  to  have  been  made  by 
Dona  Maria  Josefa  Deslondes,  wlio  was  the 
lawful  wife  of  Don  Bertrand  Gravier,  is  de- 
clared valid  and  subsisting;  let  it  be  kept  and 
executed  in  all  its  parts;  and  in  order  that  this 
declaration,  relative  to  said  will,  may  remain 
permanent,  there  shall  be  placed  en  the  notarial 
register,  and  on  the  original  will,  a  note  re- 
ferring to  the  proceedings,  giving  to  the  parties 
interested  certified  copies  of  both  documents, 
whenever  they  may  ask  for  them.  And  whereas 
the  said  Don  Bertrand  Gravier,  sole  heir,  has 
attained  the  age  of  majority,  and  Uiat  the 
property  is  notoriously  large,  there  is,  for  this 
reason,  no  necessity  for  judicial  proceedings; 
and  for  security  for  payment  of  the  six  thousand 
dollars  to  the  absent  heirs,  he  (Gravier)  will  im- 
mediately mortgage  the  plantation  until  final 
payment,  or  till  otherwise  agreed  to  by  the 
parties.  Whereupon,  these  proceedings  termi- 
nated, let  the  costs  be  taxed  by  D'n  Louis 
Liotaud,  after  acceptance  and  oath,  and  let 
them  be  paid  by  the  heir,  twenty  four  reals 
having  b^n  received  as  the  assessor's  fee. 

(Signed)  Pedko  db  Marignt, 

LiCltNTIATB  MANUEt  SERRANO. 

Thus  decreed  by  D'n  Pedro  de  Marigny. 
Knight  of  the  order  of  St.  Louis,  and  first  al- 
calde for  his  majesty,  having  original  jurisdic- 
tion in  this  city  and  its  judicial  precincts,  with 
the  approbatory  opinion  of  D'n  Manuel  Ser 
rano.  assessor-general  of  this  int«ndancy.  and 
he  signed  the  same  in  the  City  of  New  Orleans, 
the  2l8t  November,  1792. 

(Signed)         Pedro  PBbBSCiiADZ, 

Not.  Pub. 

By  this  will,  the  testatrix  bestowed  legacies 
in  favor  of  a  number  of  her  relations,  and  in- 
stituted her  husband  for  her  sole  and  universal 
heir,  in  order  that  after  her  death  be  should  in- 
herit the  remainder  of  her  property.  The  de- 
fendants claim  the  property  described  in  the 
bill,  under  titles  derived  from  this  heir. 

The  bill  charges  that  Bertrand  Gravier  fraud- 
ulently induced  the  notary  to  prepare  a  will  for 
bis  wife,  and  witnesses  to  attest  the  act,  and 
although  the  legal  formalities  were  wanting 
which  were  necessary  to  its  validity,  a  "  sham 
decree"  of  probate  was  procured  from  the  al- 
calde by  the  corrupt  agency  of  the  said  io- 
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stituted  heir.  The  defendants  deny  these  alle- 
gatioa.s,  and  they  have  not  been  supported  by 
the  testimony. 

The  will  ha.s  remained  without  contestation 
for  above  a  half  century.  The  alcalde,  asses- 
sor, notary  and  witnesses,  maintained  during 
their  lives  a  good  reputation  for  probity.  The 
property  of  the  testatrix  was  distributed  with- 
out opposition,  according  to  the  provisions  of 
the  will,  and  is  now  held  under  titles  derived 
from  the  instituted  heir.  This  evidence  dis- 
poses of  the  allegations  of  the  bill,  except  those 
which  Impugn  the  sufflciency  of  the  act  as  a 
legal  instrument. 

That  question,  in  our  opinion,  is  closed  by 
the  decree  of  the  alcalde.  That  decree  de- 
clares the  will  to  be  valid  and  subsisting,  and 
directs  its  execution.  We  are  obliged  to  treat 
the  decree  as  the  judicial  act  of  a  court  of  com- 
petent Jurisdiction.  In  fad,  it  was  the  only 
judicial  authority  in  the  Province  of  Louisiana, 
except  that  exercised  by  the  Governor. 

This  decree  remains  in  full  force,  never 
having  been  impeached,  except  in  this  collateral 
way.  The  courts  of  the  United  States  have  no 
probate  jurisdiction,  and  must  receive  the  sen- 
tences of  the  courts  to  which  the  jurisdiction 
over  testamentary  matters  is  committed,  as  con- 
clusive of  the  validity  and  contents  of  a  will;  an 
original  bill  cannot  lye  sustained  upon  an  alle- 
gation that  the  probate  of  a  will  is  contrary  to 
Mw.  If  any  error  was  committed  in  allowing 
the  probate,  the  remedy  is  in  the  state  courts, 
according  to  tlieir  appropriate  modes  of  pro- 
ceeding; such  was  the  decision  of  this  court  in 
Tarver  v.  Turner,  9  Pet.,  174. 

The  decision  of  this  question  is  sufflcient  to 
dispose  of  the  case,  and  we  decline  any  inquiry 
in  reference  to  any  other  which  was  discussed 
at  the  hearing. 

Decree  of  the  Oireuit  Court  affirmed. 

Clted-22  How.,  488;  HcAlI.  286. 


GEORGE  C.  DODGE,  Appt., 
e. 
JOHN  M.  WOOL8EY. 
(See  18  How.,  331-380). 

Bquitjf  jttritdietion  over  eoi^ioratioru  at  tuit  of 
riodckolder—juritdietion  of  eireuit  eourt — eon- 
eurreTtt  jurudietion  of  federal  and  state  emtr/i 

— tupreme  court,  tribunal  for  interpretation  of 
Conttitution  and  tau*  ofCongre»»—law  uneon- 
*Ututional  at  impairing  obW/alion  of  eontraets 
— not  affected  by  change  of  state  conititution. 

Courts  of  equity  have  juriedtotion  over  corpora- 
tions at  the  suit  of  one  or  more  of  their  members, 
to  appiv  preventive  remedies  by  injunction,  to  re- 
strain tboae  who  administer  them  from  doin?  acts 
which  would  amount  to  u  violation  of  their  charters, 
or  to  prevent  any  misapplication  of  their  capiuls 
or  proflts  which  mi(rht  lessen  the  dividends  of 
■tookholdere  or  the  value  of  their  shares,  as  either 
may  be  protected  by  the  franchises  of  a  corpora- 
tion, if  the  acts  Intended  to  be  done  create  a  breach 
of  tra«t. 

Circuit  Court  has  Jurisdiction  of  an  action  by 
m  stockholder  of  a  bank  aitainst  the  banic  and 
others  to  enjoin  the  collection  of  a  tax  assessed 

NoTB.— W/kit  Inuw  are  vnUi  ok  impairing  the  oWi- 
gallnn  nt  contract*.  Tt»ttd  righU,  how  afected  by 
fUlMtquent  repeat  of  lOatvte.  Vetted  riglU*  defined. 
See  note  to  Fletcher  v.  Peck,  6  Crnnch,  87. 


bee  U  Mow. 
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against  the  bank  by  virtue  of  a  state  law,  on  the 
ground  that  the  law  violates  the  contract  con- 
tained in  the  charter,  and  is,  therefore.unconstitu- 
tlooal  under  that  ciauae  of  the  United  States  Consti- 
tution, which  provides  that  no  state  shall  pass  a 
law  Impalrinir  the  obligation  of  onntracts;  when  tba 
directors  have  refused  to  brln^  the  action. 

Courts  of  the  [Tnited  States  and  courts  of  the 
states  have  concurrent  jurisdiction  in  all  cases  be- 
tween citizens  of  different  states,  whatever  may  t>e 
the  matter  In  controversy.  If  It  t>e  one  for  Judicial 
coornlzance. 

The  Constitution  provides  the  Supreme  Court  as 
a  Jurisdiction  forltsBnal  Interpretation  and  for  the 
laws  passed  by  Conirress  to  give  them  equal  opera- 
tion in  all  of  the  States. 

The  Act,lnoorporating  the  Bank  having  provided 
that  it  shall,  at  stated  times,  set  off  to  the  State  six 
per  cent,  of  its  net  proflt'*,  and  thut  the  sum  so  set 
off  shall  be  In  lien  of  all  taxes  to  which  the  Com- 
pany or  its  stockholders  would  be  otherwise  sub- 
ject, such  provision  is  a  relinquishment  of  the  leg- 
islative power  to  tax.  binding  upon  the  Leidsiature 
which  passed  the  Act,  and  upon  succeeding  Leg- 
islatures M  a  contract  not  to  tax  the  Bank  more 
than  six  per  cent,  upon  Its  proBts. 

A  subsequent  law  taxing  Its  entire  business,  cap- 
ital, circulation.  &c..  to  an  amount  exceeding  that 
provided  for  In  Its  charter,  Is  uncoostituttunal. 

That  the  state  constitu  tinn  has  been  changed  since 
the  passage  of  the  Act  chartering  the  Bank  cannot 
release  the  State  from  the  contract  contained  in 
the  charter. 

Argued  Feb.  6,  18S6.       Decided,  Apr.  8,  1866. 

APPEA.L  from   the   Circuit   Court  of  the 
United  States  for  the  District  of  Ohio. 

The  bill  in  this  case  was  filed  in  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Ohio,  by  the  appellee,  seckinsto  enjoin  the  col- 
lection of  a  tax  assessed  by  the  State  of  Ohio 
on  the  Commercial  Branch  Bank  of  Cleveland, 
a  branch  of  the  State  Bank  of  Ohio,  in  which 
the  said  complainant  is  a  stockholder. 

The  Circuit  Court  rendered  a  final  decree  for 
complainant,  perpetually  enjoining  Ihe  collec- 
tion of  the  tax  in  question.  From  this  decree 
the  present  appeal  was  taken. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 
'    Mr.  Rufiia  P;  Spanldin|f,  for  the  appel- 
llant: 

It  IS  insisted  for  the  appellant,  that  the  court 
below,  silting  as  a  court  of  chancery,  ought  not 
to  have  taken  cognizance  of  the  subject  matter 
of  the  suit. 

Baker  v.  Diddle,  Bald.  C.  C,  894. 

The  case  of  Oaborn  v.  Tlie  U.  8.  Bank,  9 
Wheat.,  788,  was  decided  upon  the  strong 
ground,  peculiar  to  itself,  that  the  leading  ob- 
ject of  the  Ohio  law  was,  to  deprive  the  Bank 
of  the  exercise  of  its  franchises  in  that  State. 

It  is  definitely  settled  by  a  great  weight  of 
authority,  that  where  the  charter  has  vested  the 
Board  of  Directors  with  power  to  manage  the 
concerns  of  the  corporation,  no  one  stockholder, 
nor  any  number  of  them,  has  a  right  to  compel 
these,  the  charter  agents  of  the  body  corporate, 
to  do  any  act  contrary  to  their  own  judgment, 
exercised  in  good  faith. 

Commonwealth  v.  Trustee*  of  St.  'Mary's 
xjhurch.  8  Serg.  &  R,  508;  Hertey  v.  Veazie,  24 
Me.,  9;  amUh  v.  Hurd.  12  Met.,  871;  Stale  of 
La.  V.  Bank  of  La.,  6  La.,  745;  RusseU  v.  Xe- 
LeOan.  14  Pick.,  69:  2  Hare,  Eng.  Eq..  461;  1 
Phil.  Eq.,790;llGa.  Eq,  656;  Acg.  &  Ames. 
Corp.,  565,  sec.  560;  Scott  v.  Depeynter.  1  Edw. 
Ch.,  513;  Robinson  v.  SmitJt,  3  Paige,  222;  Bay- 
less  V.  Ome,  Freem.  (Miss.),  Ch..  161;  Hodges 
V.  y.  B.  Screw  Co.,  1  R.  L,  312;  Oswego  Falls 
Bridge  Co.  v.  Fish,  1  Barb.  Ch.,  547. 
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In  order  to  enjoin  the  tax  collector,  suit 
8bou1d  have  been  instituted  in  ttie  name  of  the 
Corporation. 

O-Aorn  v.  Bank  of  U.  S.,  9  Wheat..  788; 
Pbrbes  t.  WhiUoek.  8  Eiw.  Ch.,  44«;  Smith  v. 
Hard.  12  Met..  871;  KuMell  v.  MeLeOan.  14 
Piclc..  69;  AngeU  &  Ame»  on  Corp.,  p.  565, 
sec.  560. 

A  bill  in  chancery  to  obtain  a  perpetual  in- 
junction against  collecting  n  tax  assemed  in  the 
ordinary  way,  cannot  be  sustained  as  a  general 
rule,  even  if  the  law  authorizing  the  tax  be  un- 
constitutional. 

MisOoff  V.  Corp.  of  ChUieothe,  8  Ohio,  870; 
Meehanlet'  and  Traders'  Bank  v,  DetsM,  1  Oliio 
St.,  591. 

As  the  appellant  harl  an  adequate  remedy  at 
law,  the  court  below,  sitting  as  a  court  of  chan- 
cery, ought  not  to  have  taken  cognizance  of  the 
subject  matter  of  the  suit. 

Baker  v.  Biddle.  Bald.  C.  C,  804. 

This  suit  is  improperly  brought  in  the  federal 
court,  being  merely  a  cnntrivance  to  create  a 
jurisdiction  where  none  fairly  exists;  the  stock- 
holder being  made  complainant,  because  he  is  a 
citizen  of  Kentucky.' 

MaxfieUCt  Lessee  v.  Levy,  4  Dall.,  880;  Hurst 
V.  HfeNea,  1  Wash.  C.  C.,88. 

The  case  at  bar  is  distinguished  from  Piqwa 
Branch  Bank  v.  Kiwop,  16  How.,  869;  that  case 
being  predicated  upon  the  Tax  Law  of  Ohio, 
passed  March  21,  1851,  under  the  constitution 
of  1802.  which,  it  was  claimed,  permitted  the 
Legislature  to  impose  restrictions  upon  bank 
taxation  not  known  to  other  property.  The 
pre!<ent  case  is  predicated  upon  the  Tax  Law  of 
April  18,  1852. 

Every  legislative  enactment  which  conserves 
the  Internal  policy  of  the  State,  and  nothing 
beyond  it,  must  give  way  to  any  counter  regu- 
lation sub^quently  adopted  by'lhe  people,into 
their  organic  law. 

.VcCiMoe/i  V.  Maryland,  4  Wheat.,  404; 
Terrett  v.  Taylor,  9  Crancb,  48;  Mumma  v. 
Potomac  Company,  8  Pet.,  281. 

AfestfT*.  8.  F.  Vinton  and  Henry  Stan- 
bary,  for  the  appellee: 

The  jurisdiction  of  a  court  of  equity,  to  give 
relief  by  injunction  in  such  a  case  as  the  pres- 
ent, is  settled  on  two  grounds,  either  of  which 
is  sutflciunt.  First,  on  the  ground  of  irreparable 
mischief  to  the  franchiiw.  Second,  on  the 
ground  of  the  protection  to  the  moneys  and 
chosea  in  action  uf  a  bank,  from  sale  and  alien- 
ation under  the  tax  proceedings.  Both  of  these 
grounds  are  made  out  in  i  he  present  case. 

Oxbom  V.  U.  8.  Bank.  9  Wheat.,  788. 

The  Ohio  cases  cited  by  the  appellant  are 
distinguished  from  the  case  at  bar;  but  even  in 
they  were  not,  they  could  have  no  weight  after 
the  case  of  Oshorn  v.  U.  S.  Bank. 

As  to  the  right  of  the  plaintiff  to  bring  this 
bill,  he  su€s  in  the  character  of  a  stockholder, 
and  makes  the  Bank  and  the  directors  parties  de- 
fendant. The  act  threatened  is  in  violation  of 
law.  which,  if  not  prevented,  will  result  in  ir 
reparable  mischief  tu  the  Corporation,and  to  his 
interest  as  a  stockholder.  The  directors  of  the 
Bank  refuse  to  take  any  step  to  prevent  the 
threatened  injury.  They  suffered  a  distraint  to 
be  made  for  the  tax  of  1852.  and  took  no  step 
to  prevent  the  distraint  for  that  of  1453,  which 
wus  impending  when  the  bill  was  filed.  There 
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was  no  time  for  delay.  The  application  for  the 
injunction  was  not  made  until  the  day  be- 
fore the  distraint  was  to  be  made. 

Under  such  circumstances,  a  stockholder  has 
a  clear  right  to  intervene. 

We  say,  then,  that  a  case  is  made  in  which  a 
stockholder  bad  a  right  to  bring  the  bill. 

Colquitt  y.  Howard,  11  Qa.,  569;  RiMn»on  v. 
Smith,  8  Paige,  283:  BayUs*  v.  Orne,  Freem. 
Miss.  Ch.,  178;  Hodges  v.  Netc  England  Sereu) 
Co.,  1  R  L,  812:  Le  Clereq  v.  OaUipoUt.  7 
Ohio,  part  1.  218:  Smith  v.  Saormstedl,  16 
How.,  288;  AngeU  &  Ames  on  Corp..  sec.  812. 

On  the  merits  of  the  case,  it  will  be  insisted 
for  the  app«llee,  first,  that  so  much  of  the  Act 
of  the  Legislature  of  the  State  of  Ohio  of  the 
13th  of  April.  1852,  as  imposed  a  tax  on  the 
Commercial  Bank  of  Cleveland,  other  and 
greater  than  that  which  by  section  60  of  its 
charter,  it  obligated  itself  to  pay,  and  the  State 
bound  itself  to  receive  in  lieu  of  all  other  taxes, 
is  repugnant  to  the  Constitution  of  the  United 
States,  and  is  therefore  null  and  void. 

Piqua  Branch  Bank  v.  Knoop.  16  How.,  869. 

Second.  It  will  be  insisted  that  the  fact  that  the 
Act  of  18th  of  April,  1853,  was  passed  in  con- 
formity with  the  requirement  of  the  constitution 
of  the  State,  adopteidin  1851,  which  directs  the 
Legislature  to  provide  by  law  for  taxing  of  the 
notes  discounted,  &c.,  of  all  banks  that  then  ex- 
isted, and  that  might  be  thereafter  created,  can 
give  no  validity  by  reason  of  said  command,  in 
said  constitution,  to  said  Act  of  said  Legislature, 
so  far  as  it  impairs  the  obligation  of  the  con- 
tract between  the  state  and  the  bank. 

The  constitution  of  every  state  must  be  made 
in  subordination  to  the  Constitution  of  the 
United  States.  In  this  respect  the  constitution 
of  a  state  in  no  way  differs  from  any  other  law, 
and  it  cannot  direct  the  Legislature  to  pass  a 
law  impairing  the  obligation  of  a  contract. 

See  Briscoe  v.  Bank  of  Kentucky,  11  Pet, 
257;  see,  also,  Gordon  v.  Kerr,  1  Wash.  C.  C, 


Mr.  Justice  Wayne  delivered  the  opinion 
of  the  court: 

It  must  often  happen,  under  such  a  govern- 
ment as  that  of  the  ITnited  states,  that  consti- 
tutional questions  will  be  brought  to  this  court 
for  decision,  demanding  extended  investigation 
and  its  most  careful  judgment. 

This  is  one  of  that  kind;  but  fortunately  it 
involves  no  new  principles,  nor  any  assertion 
of  judicial  action  which  has  not  bieen  repeat- 
eoly  declared  to  be  within  the  constitutional 
and  legislative  jurisdiction  of  the  courts  of  the 
United  States,  and  by  way  of  appeal  or  by  writ 
of  error,  as  the  case  may  be,  within  that  of  the 
Supreme  Court. 

It  is  a  suit  in  chancery,  which  was  brought 
by  John  M.  Woolsev.  in  the  Circuit  Court  of 
the  United  States  for  the  District  of  Ohio, 
seeking  to  enjoin  the  collection  of  a  tax  as- 
sessed by  the  State  of  Ohio  on  the  Commer- 
cial Branch  Bank  of  Cleveland,  a  branch  of 
the  State  Bank  of  Ohio.  He  makes  George 
C.  Dodge,  the  tax  collector,  the  directors  of 
the  Bank,  and  the  Bank  itself,  defendants. 

Woolsey  avers  that  he  is  a  citizen  of  the 
State  of  Connecticut,  that  he  is  the  owner  of 
thirty  shares  in  the  Branch  Bank  of  Cleve- 
land, that  Dodge  and  tbe  ot,1n(ix  defendants  are 
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all  citizens  of  the  State  of  Ohio,  and  that  the 
CommiTcial  Bank  of  Cleveland  is  a  Ccrpora- 
tion,  and  was  made  such,  as  a  Branch  of  the 
State  Bank  of  Ohio,  by  an  Act  of  the  General 
Assembly  of  that  State,  passed  the  ii4th  of 
February,  1845,  entitled  "An  Act  to  incorpo- 
rate the  State  Bank  of  Ohio  and  other  bank- 
ing companies."  He  alleges  that  the  Commer- 
cial Bank  has  in  all  things  complied  with  the 
reqnlrements  of  its  charter,  and  that,  by  the 
60ih  section  of  the  Act,  it  is  declared  that  each 
banking  company  organized  under  it  and  com- 
plying with  its  provisions,  shall,  semi-an- 
nually, on  the  1st  of  May  and  lat  of  Novem- 
ber of  each  year,  those  being  the  days  for  de- 
claring dividends,  set  off  to  the  State  of  Ohio 
six  per  cent,  on  the  profits,  deducting  there- 
from the  expenses  and  ascertained  losses  of  the 
company,  for  six  months  next  preceding  each 
dividend  day;  and  that  the  sums  so  set  off 
shall  be  in  lieu  of  all  taxes  to  which  said  com- 
pany, or  the  stockholders  thereof,  on  account 
of  stock  owned  therein,  would  otherwise  be 
subject;  and  that  the  cashier  of  such  company 
shall,  within  ten  days  thereafter,  inform  the 
auditor  of  the  State  of  Ohio  of  the  amount 
set  off,  and  shall  pay  the  same  to  the  Treasurer 
of  the  Stale  on  the  order  of  the  auditor. 

It  is  averred  that  the  Bank  of  Cleveland  had 
at  all  times  complied  with  the  requirements  of 
the  Act.  That,  in  the  year  1863,  it  set  off  to 
the  State  six  per  cent,  on  the  two  semi-abnual 
dividends  which  had  been  made  in  that  year, 
on  the  first  day  of  May  and  the  first  day  of 
November,  which  amounted  in  the  aggregate 
to  the  sum  of  |3.206.65.  That  the  same  had 
been  notified  to  the  auditor,  and  that  the  Bank 
had  always  been  ready  to  pay  the  same  when 
demanded.  The  complainant  then  avers,  that 
three  years  before  bringing  his  suit,  having  full 
confidence  that  the  Stale  of  Ohio  would  ob- 
serve good  faith  towards  the  Bank,  in  respect 
to  its  franchises  and  privileges  conferred  upon 
it  by  the  Act  of  Incorporation,  and  that  it 
would  adhere  with  fidelity  to  the  rule  of  taxa- 
tion provided  fur  in  the  charter,  he  had  pur- 
chased thirty  shares  of  the  capital  stock  of  the 
Bank,  and  that  he  was  then  the  owner  of  the 
same.  He  further  states,  after  he  had  made 
such  purchases,  that  on  the  ITlhof  June,  1861, 
a  draft  of  a  new  constilulion  had  been  sub- 
mitted to  the  electors  of  the  state  for  their  ac- 
ceptance or  rejection,  which,  if  accepted  by  a 
majority  of  the  electors  who  should  vote,  was 
to  take  effect  as  a  constitution  of  th0  State,  on 
the  1st  of  September,  1861.  It  is  admitted 
that  it  was  accepted,  that  it  became  and  now 
is  the  constitution  of  the  State  of  Ohio.  It  is 
provided  in  sections  two  and  three  of  the  12th 
article  of  that  constitution,  that  laws  shall  be 
passed,  taxing  by  an  uniform  rule,  all  moneys, 
credits,  investments  in  bonds,  stock,  jomt 
stock  companies,  or  otherwise;  and  that  the 
General  Assembly  shall  provide  by  law  for 
taxing  the  notes  and  bills  discounted  or  pur- 
chased, money  loaned,  and  all  oiher  property, 
effects  or  dues  wliatever,  without  deduction,  of 
all  hanks  now  existing,  or  hereafter  created, 
and  of  all  bankers,  so  that  all  property  em- 
ployed in  banking  shall  always  bear  a  burden 
of  taxation  equal  to  that  imposed  on  the  prop- 
erly of  individuals.  And  in  the  4tb  section  of 
the  18lh  article  uf  the  constitution  of  1861,  it 
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is  further  declared,  that  the  property  of  cor- 
porations now  existing,  or  hereafter  created, 
shall  be  subject  to  taxation,  as  the  property  of 
individuals. 

It  appears  also  by  the  bill,  that  the  General 
Assembly  of  the  State  of  Ohio  passed  an  Act 
on  the  Ittth  of  April,  lts62,  for  the  assessment 
and  taxation  of  all  property  in  the  State,  and 
for  levying  taxes  on  the  same  according  to  its 
true  value  in  money,  in  which  it  is  declared  to 
be  the  duty  of  the  president  and  cashier  of 
every  bank,  or  banking  company,  "  that  shall 
have  been,  or  may  hereafter  be,  incorporated 
by  the  laws  of  the  State,  and  having  the  right 
to  issue  bills  for  circulation  as  money,  to  make 
and  return,  under  ^th,  to  the  auditor  of  the 
county  in  which  such  banks  may  be,  in  the 
month  of  May,  annually,  a  written  statement 
containing,  first,  the  average  amount  of  notes 
and  bills  discounted  or  purchased,  which 
amount  shall  include  all  the  loans  or  discounts, 
whether  originally  made,  or  renewed  during 
the  year,  or  at  any  time  previous;  whether 
made  on  bills  of  exchange,  notes,  bonds,  mort- 
gages, or  other  evidence  of  indebtedness,  at 
their  actual  cost  value  in  money;  whether  due 
previous  to,  during,  or  after  the  period  afore- 
said, and  on  which  i&ld  banking  company  has, 
at  any  time,  recovered  or  received,  or  is  enti- 
tled to  receive,  any  profit  or  other  considera- 
tion whatever,  either  in  the  shape  of  interest, 
discount,  exchange,  or  otherwise;  and  second, 
the  average  amount  of  all  other  moneys,  ef- 
fects, or  dues  of  every  description,  belonging 
to  such  bank,  or  banking  company,  loaned, 
invested  or  otherwise  usea  or  employed,  with 
a  view  to  profit,  or  upon  which  such  bank,  or 
banking  company  receives,  or  is  entitled  to  re- 
ceive, interest. 

The  Act  then  makes  it  the  duty  of  the  audi- 
tors, in  the  counties  in  which  a  bank  or  bank- 
ing companies  may  be,  to  receive  from  them 
returns  of  notes  and  bills  discounted,  and  all 
other  moneys  and  effects  or  dues,  as  provided 
for  in  the  10th  section  of  the  Act,  to  enter  the 
same  for  taxation  upon  the  grand  duplicate  of 
the  property  of  the  county,  and  upon  the  city 
duplicate  for  city  taxes,  in  cases  where  the  city 
tax  is  not  returned  upon  the  grand  duplicate, 
but  is  collected  by  city  officers;  which  amounts 
so  returned  and  entered  shall  be  taxed  for  the 
same  purposes  and  to  the  same  extent  that  per- 
sonal property  is,  or  may  be  taxed,  in  the  place 
where  such  bank  or  banking  company  is  situ- 
ated. It  is  then  averred  that  the  president  and 
cashier  of  the  Commercial  Bank  of  Cleveland, 
fearing  the  penalty  imposed  by  the  Act  for  a 
refusal  or  neglect  to  make  a  return  according 
to  the  Act,  did,  in  the  month  of  May,  in  the 
year  1863,  make  a  return,  protesting  against 
the  right  of  the  State  to  assess  a  tax  upon  the 
Bank,  other  than  that  which  was  provided  for 
in  the  charter  of  its  incorporation  of  the  'J4th 
February,  1846.  But  it  appears  that  the  re- 
turn so  coerced  from  the  President  and  direct- 
ors of  the  Bank  had  been  assessed  by  the 
auditor,  for  the  tax  of  1862,  at  $10,197.56,  ex- 
ceeding by  17.626. 72  the  amount  of  tax  for 
which  the  Bank  was  liable  under  its  charter, 
which  George  C.  Dodge,  as  collector  of  taxes 
seized  and  collected  by  distress  on  its  moneys. 
It  is  also  shown  by  the  bill,  that  there  has  been 
another  entry  of  taxation  against  the  Bank  fur 

408 


Digitized  by 


Google 


831-380 


StJFBEMB  COXTBT  Or  THB  UkITBD  STATBB. 


Dbo.  Tekh, 


the  year  1858,  of  $14,771.87,  exceeding  the 
sum  to  which  it  is  liable  under  its  charter  by 
$1 1,065.23  for  that  year. 

It  is  against  the  collection  of  this  tax  that 
John  M.  Woolsey,  as  a  stockholder  in  the 
BmuIc,  has  brought  this  suit,  claiming  an  exemp- 
tion from  it  as  a  stockholder,  upon  the  ground 
that  the  Act  of  the  General  Assembly  of  the 
State  of  Ohio,  and  the  tax  assessed  under  it 
upon  the  Bank,are  in  violation  of  the  10th  sec- 
tion of  the  Ut  article  of  the  Constitution  of 
the  United  States,  which  declares  that  no  State 
shall  pass  any  law  impairing  the  obligation  of 
coulracts.  And  he  seeks  the  aid  of  the  Circuit 
Court  to  enjoin  Dodge,  the  defendant,  from 
collecting  the  same  from  the  Bank,  as  collector 
of  taxes,  as  he  had  threatened  to  do  by  dis- 
tress, and  as  he  had  done  for  the  assessed  tax 
for  the  year  1853. 

The  complainant  gives  a  further  aspect  to  his 
suit  which  it  is  also  proper  to  notice.  It  is,  if 
the  taxes  are  permitted  to  be  assessed  and  col- 
lected from  the  Bank,  under  the  Act  of  the  18th 
of  April,  1852,  it  will  virtually  destroy  and  an- 
nul the  contract  between  the  State  and  the  Bank 
in  respect  to  the  tax  which  the  State  imposed 
upon  it  by  the  charter  of  its  incorporation,  in 
lieu  of  all  other  taxes  upon  the  Bank  or  the 
stockholders  thereof,  on  account  of  stock  owned 
therein;  that  his  stock  will  be  thereby  lessened 
in  value,  his  dividends  diminished;  and  that 
the  tax  is  so  onerous  upon  the  Bank,  that  it  will 
compel  a  suspension  and  final  cessation  of  its 
business.  He  finally  declares,  that  as  a  stock- 
bolder,  on  his  own  behalf,  he  had  requested 
the  directors  of  the  Bank  to  take  measures,  by 
suit  or  otherwise,  to  assert  the  franchises  of 
the  Bank  against  the  collection  of  what  he  be- 
lieves to  be  an  unconstitutional  tax.  and  that 
they  had  refused  to  do  so. 

To  this  bill  the  defendant,  George  C.  Dodge, 
filed  an  answer.  The  other  defendants  did  not 
Answer.  He  admits  the  material  allegations  of 
the  bill,  except  the  allegation  that  the  tax  law  of 
April  18. 1852,  is  unconstitutional ;  says  that  the 
Act  is  in  conformity  with  the  constitution  of 
Ohio,  which  took  effect  Sept.  1, 1861,  and  that  it 
is  in  harmony  with  the  Constitution  of  the  United 
States.  He  denies  that  any  application  was 
made  by  Woolsey  to  the  directors  of  the  Bank, 
to  take  measures  by  suit  or  otherwise,  to  pre- 
vent the  collection  of  the  tax,  and  insists  that 
this  averment  was  inserted  merely  for  the  pur- 
pose of  giving  color  to  a  proceeding  in  chan- 
cery. That  the  complainant  would  not  have 
sustained  an  irreparable  injury,  even  if  he  had, 
as  Treasurer,  proceeded  to  distrain  for  the  tax; 
for  that  the  Bank  would  have  had  a  remedy  at 
law  against  him  for  all  damages  which  might 
have  been  sustained  in  consequence  of  such 
distress,  as  he  is  worth,  at  a  reasonable  estimate, 
$8u,000,  after  the  payment  of  all  his  debte.  And 
he  insists  that  the  complainant  had  not  exhibited 
fu6h  a  case  as  entitled  him  to  the  interposition 
of  acourt  of  equity.  To  this  answera  general 
replication  was  Qled.  But  it  was  agreed  by  the 
counsel  in  the  cause,  that  the  complainant  Lad, 
by  his  attorney,  addressed  a  letter  to  the  Oom- 
niercinl  Bank  of  Cleveland,  to  institute  proper 
proceedings  to  prevent  the  collection  of  the 
tax  by  Dodge,  in  the  same  manner  as  had  been 
done  bv  the  attorney  of  a  stockholder  in  the 
Canal  Bank  of  Cleveland,   for  a  tax  assessed 
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upon  it  under  the  same  Act,and  that  the  action 
or  the  board  of  the  Commercial  Bank,  in  an- 
swer to  Woolsey's  application,  was  the  same  as 
had  been  given  by  the  directors  of  the  Canal 
Bank.  That  resolution  was  in  these  words: 
"  Resolved,  that  we  fully  concur  in  the  views 
expressed  in  said  letter  as  to  the  illegality  of 
the  tax  therein  named,  and  believe  it  to  be  in 
no  way  binding  upon  the  Bank;  but,  in  eon- 
rideration  of  the  many  ob»taele»  in  tke  way  of 
testing  the  law  in  the  eourtt  of  the  State,  we 
cannot  consent  to  take  the  action  which  we 
are  called  upon  to  take,  but  must  leave  the 
said  Kleman  to  pursue  such  measures  as  he 
may  deem  best  in  the  premises." 

Upon  the  foregoing  pleadings  and  admission, 
the  Circuit  Court  rendered  a  final  decree  for 
the  complainant,  perpetually  enjoining  the 
Treasurer  against  the  collection  of  the  tax. under 
the  Act  of  the  18th  February,  ia?2,  and  sub- 
jecting the  defendant,  Dodge,  to  the  payment 
of  the  costs  of  the  suit.  From  that  decision 
the  defendant,  Dodge,  has  appealed  to  this 
court. 

His  counsel  have  relied  upon  the  following 
points  to  sustain  the  appeal: 

First.  The  complainant  does  not  show  him- 
self to  be  entitled  to  relief  in  a  court  of  chan- 
cery, because  the  charter  of  the  Bank  provides 
that  its  affairs  shall  be  managed  by  a  board  of 
directors,  And  that  they  are  not  amenable  to 
the  stockholders  for  an  error  of  Judgment 
merely.  And  that  in  order  to  make  them  so, 
it  should  have  been  averred  that  they  were  in 
collusion  with  the  tax  collector  in  their  refusal 
to  take  legal  steps  to  test  the  validity  of  the  tax. 

Second.  It  was  urged  that  this  suit  had 
been  improperly  brought  in  the  Circuit  Court 
of  the  United  States  for  the  District'  of  Ohio, 
because  it  Is  a  contrivance  to  create  a  jurisdic- 
tion, where  none  Tairlr  exists,  by  substituting 
an  individual  stockholder  in  place  of  the  Com- 
mercial Bank  as  complain  ant,  and  making  the 
directors  defendants;  the  stockholder  teing 
made  complainant,  liecause  he  is  a  citizen  of 
the  State  of  Connecticut,  and  the  directors  be- 
in^  made  defendants  to  give  countenance  to  his 
suit. 

Third.  It  was  said,  if  the  foregoing  points 
were  not  available  to  defeat  the  action,  that  it 
might  be  contended  that  the  defendant  was  in 
the  discharge  of  his  official  duty  when  inter- 
rupted by  the  mandate  of  the  Circuit  Court, 
and  that  the  tax  had  been  properly  assessed  by 
a  law  of  the  State,  in  conformity  with  its  con- 
stitution, of  the  1st  September,  1851. 

We  will  conoider  the  points  in  their  order. 
The  first  comprehends  two  proposition?,  name- 
ly: that  courts  of  equity  have  no  jurisdiction 
over  corporations,  as  such,  at  the  suit  of  a 
stockholder  for  violation  of  charters,  and  none 
for  the  errors  of  judgment  of  those  who  man- 
acre  their  business  ordinarily. 

There  has  been  a  conflict  ef  judicial  au- 
thority in  both.  Still,  it  has  been  found  nec- 
essary for  prevention  of  injuries  for  which 
common  law  courts  were  inade(iuate,  to  enter- 
tain in  equity  such  a  jurisdiction  in  the  pro- 
gressive aevelopment  of  the  powers  and  effects 
of  private  cnrpDrations  upon  all  the  business 
and  interests  of  society. 

It  is  now  no  longer  doubted,  either  in  En- 
gland or  the  United  States,  that  courts  of  equity 
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in  both,  have  a  jurisdictioD  over  corporations, 
at  the  instance  of  one  or  more  of  their  mem- 
ben;  to  apply  preventive  remedies  by  injunc- 
tion, to  restrain  tliose  who  administer  them 
from  doing  acts  which  would  amount,  to  a  vio- 
lation of  charters,  or  to  prevent  any  misr.ppli- 
catioD  of  their  capitals  or  profits,  which  mi>rbt 
result  in  lessening  the  dividends  of  stockhold- 
ers, or  the  value  of  their  shares,  as  either  may 
be  protected  by  the  franchises  of  a  corpora- 
tion, if  the  acts  intended  to  be  done  create 
what  ia  in  the  law  denominated  a  brtach  of 
trust  And  the  jurisdiction  extends  to  inquire 
into,  and  to  enjoin,  as  the  case  may  require 
that  to  be  done,  any.  proceedings  by  individ- 
uals, in  whatever  character  they  may  profess 
to  act,  if  the  subject  of  complaint  is  an  imputed 
violation  of  a  corporate  franchise,  or  the  denial 
of  a  right  growing  out  of  it,  for  which  there  is 
not  an  adequate  remedy  at  law. 

Ounliffe  v.  Manchester  &  Bolton  Canal  Com- 
pany, 1  Buss.  &  Mylne  Ch.,  181  n;  Ware  v. 
Grand  Junction  Water  Co.,  1  Russ.  &  Mylne, 
186;  Bagthav  v.  Eastern  Counties  RaUway  Go.. 
7  Hare  Ch.,  144;  Angell  &  Ames,  4th  ed.,  424, 
and  the  other  cases  th^re  cited.. 

It  was  ruled  in  the  case  of  CunUffc  v.  J%e 
Manchester  &  Bolton  Canal  Co.,  1  Mylne  & 
Russ.  Cb.,  131,  that  where  the  legal  remedy 
against  a  corporation  is  inadequate,  a  court  of 
equity^  will  interfere,  and  that  there  were  cases 
in  which  a  bill  in  equity  will  lie  against  a  cor- 
poration by  one  of  its  meml>ers.  "It  is  a 
breach  of  trust  against  a  shareholder  in  a  joint 
stock  incorporated  company,  established  for 
certain  definite  purposes  prescribed  by  its  char- 
acter, if  the  funds  or  credit  of  the  Company 
are,  without  his  consent,  diverted  from  such 
I>urpose,  though  the  misapplication  be  sanc- 
tioned by  the  votes  of  a  majority;  and  therefore 
he  may  file  a  bill  in  equity  against  the  com- 
pany in  his  own  behalf, to  restrain  the  Company 
by  injunction  from  any  such  diversion  or  mis- 
application. In  the  case  of  Ware  v.  The  Grand 
Junction  Water  Co.,\  Russ.  &  Mylnea  bill 
filed  by  a  member  of  the  Company  against  it, 
Lord  Brougham  said:  "  It  is  said  this  in  an  at- 
tempt on  the  part  of  the  Company  to  do  acts 
which  they  are  not  empower^  to  do  by  the 
Actsof  Parliament,"  meaning  t be  cbarter  of  the 
Company;  "so  far  as  I  restrain  them  by  in- 
junction." "  Indeed,  an  investment  in  the  stock 
of  a  corporation  must,  by  everyone,  be  con- 
sidered a  wild  speculation,  if  it  exposed  the 
owners  of  the  stock  to  all  sorts  of  risk  in  sup- 
port of  plausible  projects  not  set  forth  and  au- 
thorized by  the  Act  of  Incorporation,  and 
-which  may  possibly  lead  to  extraordinary 
losses.  The  same  jurisdiction  was  invoked  and 
applied  in  the  case  of  Bagshnw  v.  The  Ektstem 
Counties  Bitilway  Co.,  7  Uarr.,  114;  so, also,  in 
Colman  v.  The  Same  Company,  10  Beavan's  Ch. 
It  appeared  in  thai  case  t^iat  the  directors  of  tbe 
Company,  for  tbe  purpose  of  increa.^ing  their 
traffic,  proposed  to  guaranty  certain  profits,  and 
to  secure  the  capital  of  an  intended  Steam 
Packet  Company,  which  was  to  act  in  connec- 
tion with  the  railway.  It  was  held  such  a 
transaction  was  not  within  the  scope  of  their 
powers,  and  they  were  restrained  by  injunction. 
And  in  the  second  place,  that  in  such  a  case 
one  of  the  shareholders  in  the  Railwav  Com- 
pany was  entitled  to  sue  on  behalf  of  himself 
See  18  How. 


and  all  the  other  shareholders,  except  the  di- 
rectors, who  were  defendants,  although  some 
of  the  shareholders  had  taken  shares  in  the 
Steam  Packet  Company.  It  was  contended  in 
this  case  that  the  corporntion  might  pledge, 
without  limit,  the  funds  of  the  Company  for 
the  encouragement  of  other  transactions,  how- 
ever various  and  extensive,  provided  the  object 
of  that  liability  was  to  increase  the  traffic  upon 
the  railway,  and  thereby  increase  the  traffic  to 
the  shareholders.  But  the  Master  of  the  Rolls. 
Lord  Langdale,  said  "there  was  no  authority 
for  anything  of  that  kind." 

But  further,  it  is  not  only  illegal  for  a  cor- 
poration to  apply  its  capital  to  objects  not  con- 
templated by  Its  charter,  but  also  to  apply  its 
profits.  And  therefore  a  shareholder  may  main- 
tain a  bill  in  equity  against  the  directors  and 
compel  the  company  to  refund  any  of  the 
profits  thus  improperly  applied.  It  is  an  im- 
proper application  for  a  railway  company  to  in- 
vest the  profits  of  the  company  in  the  purchase 
of  shares  of  another  company.  The  dividend 
(says  Lord  Langdale,  in  Salomons  v.  Laing,  14 
Jurist.,  279.  471)  which  belongs  to  the  sbare- 
holders,  and  is  divisible  among  them,  may  be 
applied  severally  as  their  own  property;  but 
the  company  itself  or  the  directors,  or  any 
number  of  shareholders,  at  a  meeting  or  otber 
wise,  have  no  right  to  dispose  of  his  shares  of 
the  general  dividends,  which  belong  to  the 
particular  shareholder,  in  any  manner  contrary 
to  the  will,  or  without  the  consent  or  authority 
of,  that  particular  shareholder. 

We  do  not  mean  to  say  that  the  jurisdiction 
in  equity  over  corporations  at  the  suit  of  a 
shareholder  has  not  been  contested.  The  cases 
cited  in  this  argument  show  it  to  have  bipen 
otherwise;  but  when  the  case  of  Uodgen  v.- The 
Neuj  England  Sereie  Co.  et  al,  1  U.  I.,  312,  was 
cited  against  it  (we  may  say  the  best  argued 
and  judicially  considered  case  which  we  know 
upon  the  point,  both  upon  the  original  hearing 
and  rehearing  of  that  cause)  the  counsel  could 
not  have  been  aware  of  the  fact  that,  upon  the 
rehearing  of  it,  the  learned  court,  which  had 
decided  that  courts  of  equity  have  no  jurisdic- 
tion over  corporations  as  such  at  tbe  suit  of  a 
shareholder  for  violations  of  charter,  reviewed 
and  recalled  that  conclusion.  Tbe  language  of 
the  court  is:  "We  have  thought  it  our  duty  to 
review  in  this  general  form  this  new  and  un- 
settled jurisdiction,  and  to  say,  in  view  of  the 
novelty  and  importance  of  the  subject,  and  the 
additional  light  which  has  been  thrown  upon  it 
since  the  trial,  we  consider  the  jurisdiction  of 
this  court  over  corporations  for  breaches  of 
charter,  at  the  suit  of  shareholders,  and  how 
far  it  shall  be  extended,  and  subject  to  what 
limits,  is  still  an  open  question  in  (his  court. 
1  R.  1.,  B12 — rehearing  of  the  case  Septem- 
ber Term,  1853." 

Tbe  fesult  of  tbe  cases  is  well  stated  in  An- 
gell &  Ames,  paragraphs  391,  393.  "In  cases 
where  the  legal  remedv  against  a  corporation  is 
inadequate,  a  court  of  equity  will  interfere,  is 
well  settled,  and  there  are  cases  in  which  a  bill 
in  equity  will  lie  against  a  corporation  by  one 
of  its  members."  "Though  the  result  of  the 
authorities  clearly  is.thatin  acorporatlon,  when 
acting  within  the  scope  of  and  in  obedience  to 
the  provisioiMof  its  constitution,  the  will  of  the 
majority,  duly  expressed  at  a  legally  consti- 
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tuted  lueeling,  must  govern;  yet  beyond  the 
limits  of  the  Act  of  Incorporation,  the  will  of 
the  majority  cannot  make  an  act  valid ;  and  the 
powers  of  a  court  of  equity  may  be  put  in  mo 
tion  at  the  instance  of  a  single  shareholder,  if 
he  can  alio  w  that  the  corporation  are  employing 
their  statutory  powers  for  the  accomplishment 
of  purposes  not  within  the  scope  of  their  insti- 
tution. Tet  it  is  to  be  observed,  that  there  is 
an  important  distinction  between  this  class  of 
cases  and  those  in  which  there  is  no  breach  of 
trust,  but  only  error  and  missapprehension,  or 
simple  negligence  on  the  part  of  the  direct- 
ors." ' 

We  have  then  the  rule  and  its  limitation.  It 
is  contended  that  this  case  is  within  the  limita- 
tion; or  that  the  directors  of  the  Commercial 
Bank  of  Cleveland,  in  tbeir  action  in  respect  to 
the  tax  assessed  upon  it,  under  the  Act  of  April 
18,  1852,  and  in  their  refusal  to  take  proper 
measures  for  testing  its  validity,  have  commit- 
ted an  "  error  of  judgment  merely." 

It  is  obvious,  from  the  rule,  that  the  circum- 
stances of  each  case  must  determine  the  juris- 
diction of  a  court  of  equity  to  give  the  relief 
sought.  That  the  pleadings  must  be  relied  up- 
on to  collect  what  they  are,  to  ascertain  in  what 
character,  and  to  what  end  a  shareholder  in- 
vokes the  interposition  of  a  court  of  equity,  on 
account  of  the  mismanagement  of  a  board  of  di- 
rectors. Whether  such  acts  are  out  of  or  be- 
yond the  limits  of  the  Act  of  Incorporation, 
either  of  commission  contrary  thereto,  or  of 
negligence  in  not  doing  what  it  may  be  their 
chartered  duty  to  do. 

This  bringi>  us  to  the  lnquiry,as  to  what  the  di- 
rectors have  done  in  this  case,  and  what  they 
refused  to  do  upon  the  application  of  their  co- 
corporator,  John  M.  Woolsey.  After  a  full  state- 
ment of  his  case,  comprehendlne  all  of  his  rights 
and  theirs  also,  alleging  in  his  Dill  that  bis  ob- 
ject was  to  test  the  validity  of  a  tax  upon  the 
ground  that  it  was  unconstitutional,  because  it 
impaired  the  obligation  of  a  contract  made  by 
the  State  of  Ohio  with  the  Commercial  Bank  of 
Cleveland,  and  the  stockholders  thereof;  he 
represents  in  his  own  behalf,  as  a  stockholder, 
that  he  bad  applied  to  the  directors,  requesting 
them  to  take  measures,  by  suit  or  otherwise,  to 
prevent  the  collection  of  the  tax  by  theTreasurer, 
and  that  they  refused  to  do  so,  accompanying, 
however,  (heir  refusal  with  the  declaration  that 
they  fully  concurred  with  Woolsey  in  his  views 
as  to  the  illegality  of  the  tax ;  that  they  believed 
it  in  DO  way  binding  upon  the  Bank,  but  that 
in  consideration  of  the  many  obstacles  in  the 

I.-S0  it  has  l>een  repeatedly  decided,  that  a  private 
oorporation  may  be  sued  at  law  by  one  of  its  own 
members.  The  text  upon  this  subject  Is  so  well 
expressed,  with  authorities  to  support  It,  that  we 
win  extract  the  paraxraph  890.  trom  Angrell 
tc  Ames,  entire.  "A  private  oorporation  may 
be  sued  by  one  of  its  own  meml>ers.  This  point 
came  dUrectly  before  the  courl.in  tbe  State  of  South 
Oaroltaa,  In  an  action  of  owumpKit  against  ^he  Co- 
lumbia Coinpany.  The  plea  la  abatement  was,  that 
the  plaintlfT  himself  was  a  memt>er  of  that  com- 
pany, and  therefore  could  matotaln  no  action 
against  it  In  his  Individual  capacity.  The  court, 
after  bearing  argument,  overruled  the  plea  as  con- 
taining principles  subversive  of  Justice;  and  cboy 
moreover  said,  tbat  the  point  had  been  settled  by 
two  former  cases,  wherein  certain  offlcers  were  al- 
lowed to  malntuln  actions  for  their  salaries  due  by 
the  company.  In  this  respect,  the  oases  of  incorpo- 
rated companies  are  entirely  dissimilar  from  those 
of  ordinary  oopartnerahips,  or  Unincorporated  Joint 
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way  of  resisting  the  collection  of  the  tax  in  the 
courts  of  the  State,  they  could  not  conscmt  to 
take  legal  measures  for  testing  it.  Besides  this 
refusal,  the  papers  in  the  case  disclose  the  fact 
that  the  directors  had  previously  made  two 
protests  against  the  constitutionality  of  the  tax. 
because  it  was  repugnant  to  the  Constitution  of 
the  United  States,  and  to  that  of  Ohio  also ; 
both  concluding  with  a  resolution  that  they 
would  not,  as  then  advised,  pav  the  tax  unless 
compelled  by  law  to  do  so,  and  that  they  were 
determined  10  rely  upon  the  constitutional  and 
legal  rights  of  the  Bank  under  its  charter. 
Now,  in  our  view,  the  refusal  upon  the  part  of 
the  directors,  by  their  own  showing,  partakes 
more  of  disregard  of  duty  than  of  an  error  of 
j  udgment.  It  was  a  non  performance  of  a  con- 
fessed official  obligation,  amounting  to  what 
the  law  considers  a  breach  of  trust,  though  it 
may  not  involve  intentional  moral  delinquency. 
It  was  a  mistake,  it  is  true,  of  what  their  duty 
required  from  them,  according  to  their  own 
sense  of  it.  but,  being  a  duty  by  their  own  con- 
fession, their  refusal  was  an  act  outside  of  the 
obligation  which  the  charter  imposed  upon 
them  to  protect  what  they  conscientiously  be- 
lieved to  be  the  franchises  of  the  Bank.  A 
sense  of  duty,  and  conduct  contrary  to  it,is  not 
"an  error  of  judgment  merely,"  and  cannot 
be  so  called  in  any  case.  It  amounted  to  an 
illegal  application  of  the  profits  due  to  tbe 
stockholders  of  the  Bank.into  which  a  court  of 
equity  will .  inquire  to  prevent  its  being  made. 
Thinking,  as  we  do,  that  the  action  of  the 
Board  of  Directors  was  not  "  an  error  of  judg- 
ment merely  "  but  a  breach  of  duty,  it  is  our 
opinion  thai  they  were  properly  made  parties 
to  the  bill,  and  that  the  jurisdiction  of  a  court 
of  equity  reaches  such  a  case  to  give  such  a 
remedy  as  its  circumstances  may  require.  Thia 
conclusion  makes  it  unnecessary  for  us  to  no- 
tice further  the  point  made  by  the  counsel 
that  the  suit  should  have  been  brought  in  tbe 
name  of  the  Corporation,  in  support  of  which 
they  cited  the  case  of  Osborn  v.  The  Bank  of  the 
U.  8.,9  Wlieat.,  738.  The  obvious  difference 
between  this  case  and  that  is,  that  the  Bank  of 
the  United  States  brought  a  bill  in  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Ohio,  to  resist  a  tax  assessed  tmder  an  Act  of 
that  State,  and  executed  by  its  auditor,  and 
here  the  directors  of  the  Commercial  Bank  of 
Cleveland,  by  refusing  to  do  what  they  had 
declared  it  to  be  their  duty  to  do,  have  forced 
one  of  its  corporators,  in  self-defense,  to  sue. 
If  the  directors  had  done  so  in  a  state  court  of 

stock  companies.  In  tbe  former,  tbe  individual 
members  of  the  company  are  entirely  distinct  from 
the  arUfloial  t>ody  endowed  with  corporate  powers. 
A  memt>er  of  a  corporation  who  is  a  creditor,  has 
the  same  right  as  any  other  creditor  to  secure  the 
payment  ofhis  demands,  by  attachment  or  by  levy 
upon  the  property  of  the  oorporation,  although  be 
may  be  personally  liable  by  statute  to  satisfy  other 
Judgments  against  tbe  corporation.  An  action  was 
maintained  against  a  corporation  on  a  bond  secur- 
ing a  certain  sum  to  tbe  plaintiff,  a  member  of  tbe 
oorporation.the  member  beiog  deemed  by  tbe  court 
a  stranger.  Pierce  v.  Partridge,  8  Met.  Mass.,  44;  so  of 
notes  and  bonds,  accounts  and  rights  of  dividends. 
Hill  V.  Hanobester  and  Salford  Waterworlu,  S 
Barn.  &  Adol.,  f<6e ;  Dunston  v.  Imperial  Oloss  Com- 
pany, 3  B.  &  Adiil.,  125;  Oeer  v.  School  District,  8 
V t.,  T6-8R :  Sawyer  v.  Methodist  Episcopal  Society, 
18  vt.,  405 :  Hogeta  v.  Danby  Untveraallst  Society, 
1»  Vt.,  Itn." 
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Ohiu,  and  put  their  case  upon  the  UDConstitu- 
tioDaiity  of  the  Tax  Act,  because  it  impaired 
the  obligation  of  a  contract,  and  had  the  deris- 
ion been  against  such  claim,  the  judgment  of  the 
State  Court  could  have  been  reexamined,  in 
that  particular,  in  the  Supreme  Court  of  the 
United  Slates  under  the  same  autboritv  or  juris- 
diction by  which  it  reversed  the  judgment  of 
the  Supreme  Court  of  Ohio,  in  the  case  of  ITie 
Piqua  Branch  of  tht  State  Batik  of  Ohio  v. 
Jacob  Knoop,  Treasurer  of  Miami  County,  16 
How.,  3«9. 

But  it  was  said,  in  the  argument,  that  this 
snit  had  l)een  improperly  brought  in  the  Cir- 
cuit Court  of  the  United  States,  because  it  was 
a  contrivance  by  Woolsey,  or  lietween  liim  and 
the  directors  of  the  Bank,  to  give  that  court 
Jurisdiction,  on  account  of  their  residence  and 
citizenship  being  in  different  states.  That  the 
subject  matter  of  the  suit  was  within  the  ex- 
clusive jurisdiction  of  the  state  courts,  and 
that,  if  the  jurisdiction  iu  the  courts  of  the 
United  States  was  sustained,  it  would  make 
inoperative  to  a  great  extent  the  7th  amend- 
ment of  the  Constitution  of  the  United  States 
and  the  16th  section  of  the  Judiciary  Act  of 
1789,  this  last  l)eing  a  declatory  Act,  settling 
the  law,  as  to  cases  of  equity' jurisdiction, 
in  the  nature  of  a  proviso,  limitation,  or 
exception  to  its  exercise.  And  further,  that  it 
would  make  the  judiciary  of  the  United  States 
paramount  to  that  of  the  individual  States,  and 
the  Legislative  and  Executive  Departraenta  of 
the  federal  government  paramount  to  the  same 
departments  of  the  individual  States. 

We  first  renurk  as  to  the  imputation  of  con- 
trivance, that  it  is  the  assertion  of  a  fact  which 
does  not  appear  in  the  case ;  one  which  the  de- 
fendants should  have  proved  if  they  meant  to 
rely  upon  it  to  almte  or  defeat  the  complain- 
ant's suit,  and  that,  not  having  done  so,  as  they 
might  have  attempted  to  do,  we  cannot  pre- 
sume its  existence.  Mr.  Woolsey's  right,  as  a 
citizen  of  the  State  of  Connecticut,  to  sue 
citizens  of  the  State  of  Ohio  in  the  courts  of 
the  United  States,  for  that  State,  cannot  be 
questioned.  The  papers  in  the  case  also  show, 
that  the  director  and  himself  occupy  antagonist 
grounds  in  respect  to  the  controversy  which 
their  refusal  to  sue  forced  him  to  take  in  de- 
fense of  his  rights  as  a  shareholder  in  the  Bank. 
Nor  can  tlie  counsel  for  the  defendant  assume 
the  existence  of  such  a  fact  in  the  argument  of 
their  case  in  this  court,  in  the  absence  of  any 
attempt  on  their  part  to  prove  it  in  the  Circuit 
Court. 

We  remark,  as  to  the  subject  matter  of  the  suit 
being  within  the  exclusive  jurisdiction  of  the 
state  courts,  that  the  courts  of  the  United  States 
and  the  courts  of  the  States  have  concurrent 
jurisdiction  in  all  cases  between  citizens  of 
different  states,  whatever  may  be  the  matter  in 
controversy,  if  it  be  done  for  judicial  cogni- 
zance. Such  is  tile  Constitution  of  the  United 
States,  and  the  legislation  of  Congress  in  "  pur- 
suance thereof."  And  when  it  was  urged  that 
the  jurisdiction  of  the  case  belonged  exclusi  velv 
to  the  state  courts  of  Ohio,  under  the  7lli 
article  of  the  amendments  to  the  Constitution, 
and  the  I6ih  section  of  the  Judiciary  Act  of 
1789  was  invoked  to  sustain  the  position,  it 
seems  it  was  forgotten  that  this  court  and  other 
courts  of  the  United  States  had  repeatedly  de- 
See  18  How. 


cid^  that  the  equity  jurisdiction  of  the  courts 
of  the  United  States  is  independent  of  the 
local  law  of  any  State,  and  is  the  same  in 
nature  and  extent  as  the  equity  jurisdiction  of 
England,  from  which  it  is  derived,  aud  that  it  is 
no  objection  to  this  jurisdiction  that  there  is  a 
remedy  under  the  local  law. 

Qarden  v.  n<AaH.  8  Sumn.  C.  C,  401. 

It  was  also  said  by  both  of  the  counsel  for 
the  defendant,  and  argued  with  some  zeal,  that 
if  the  court  sustainea  the  jurisdiction  in  this 
case,  it  would  be  difficult  to  determine  whether 
anything,  and  how  much  of  state  sovereignty 
may  hereafter  exist.  We  shall  give  to  this  ob- 
servation our  particular  consideration,  regret- 
ting that  it  should  be  necessary,  but  not  doubt- 
ing that  such  a  jurisdiction  exists  at  the  suit 
of  a  shareholder,  and  that  the  appellate  juris- 
diction of  this  court  may  be  exercised  in  tlie 
matter,  not  only  without  taking  away  any  of 
the  rights  of  the  States,  but  by  doing  so,  giving 
additional  securities  for  their  preservaliim,  to 
the  great  benefit  of  the  people  of  the  United 
States.  If  it  does  not  exist  and  was  not  exer- 
cised, we  should  indeed  have  a  very  imperfect 
national  government,  altogether  unworthy  of 
the  wisdom  and  foresight  of  those  who  framed 
it;  incompetent,  too,  to  secure  for  the  future 
those  advantages  hitherto  secured  by  it  to  the 
people  of  the  tlnited  States,  and  which  were 
in  their  contemplation,  when,  by  their  conven- 
tions in  the  several  States,  the  Constitution  was 
ratified. 

Impelled,  then,  by  a  sense  of  duty  to  the  Con- 
stitution, and  the  administration  of  so  much  of 
it  as  has  lieen  assigned  to  the  judiciary,  we  pro- 
ceed with  the  discussion. 

The  Departments  of  the  government  are 
liCgislative,  Executive  and  Judicial.  They  are 
co-ordinate  in  degree  to  the  extent  of  the 
powers  delegated  to  each  of  them.  Each,  in 
the  exercise  of  its  powers,  is  independent  of 
the  other,  but  all,  rightfully  done  by  either,  is 
binding  upon  the  others.  The  Constitution  is 
supreme  over  all  of  them,  because  the  people 
who  ratified  it  have  made  it  so;  consequently, 
anything  which  may  be  done  unauthorized  by 
it  IS  unlawful.  But  it  is  not  only  over  the  de- 
partments of  the  government  that  the  Consti- 
tution is  supreme.  It  is  so,  to  the  extent  of  its 
delegated  powers,  over  all  who  made  them- 
selves parties  to  it;  states  as  well  as  persons, 
within  those  concessions  of  sovereign  powers 
yielded  by  the  people  of  the  States,  when  they 
accepted  the  Constitution  in  their  conventions. 
Kor  does  its  supremacy  end  there.  It  is  su- 
preme over  the  people  of  the  United  States, 
aggregately  and  in  their  separate  sovereignties, 
Iiecause  they  have  excluded  themselves  from 
any  direct  or  immediate  agency  in  making 
amendments  to  it,  and  have  directed  that 
amendments  should  l)e  made  representatively 
for  them,  by  the  Congress  of  the  United  States, 
when  two  thirds  of  both  houses  shall  propose 
them;  or  where  the  Legislatures  or  two  thirds 
of  the  several  States  shall  call  a  convention  for 
proposing  amendments,  which  in  either  case 
become  valid,  to  all  intents  and  purposes,  as  a 
part  of  the  Constitution,  when  ratified  by  the 
Legislatures  of  three  fourths  of  the  several 
States,  or  by  conventions  in  three  fourthsof 
them,  as  one  or  the  other  mode  of  ratification 
may  t>e  proposed  by  Congress.     The   same 
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article  declares  that  no  amendmeDt,  which 
might  be  made  prior  to  the  year  liiiOS,  should, 
in  any  manner,  affect  the  Ist  and  4th 
clauses  in  the  Otb  section  of  the  Ist  article, 
and  that  no  state,  without  its  consent,  shall  be 
deprived  of  its  equal  suffrage  in  the  Senate. 
The  first  being  a  temporary  dii^ability  to  amend, 
and  the  other  two, permanent  and  unalterable 
exceptions  to  the  power  of  amendment. 

Now,  whether  such  a  supremacy  of  the  C!on 
slitution,  with  its  limitations  in  the  particulars 
just  mentioned,  and  with  the  further  restriction 
laid  by  the  people  upon  themselves,  and  for 
themselves,  as  to  the  modes  of  amendment,  be 
right  or  wrong  politically,  no  one  can  deny  that 
the  Constitution  is  supreme,  as  has  been  stated, 
and  that  the  statement  is  in  exact  conformity 
with  it. 

Further,  the  Constitution  is  not  only  supreme* 
in  the  sense  we  have  said  it  was,  for  the  people 
in  the  ratification  of  it  have  chosen  to  add  that 
"this  Constitution  and  the  laws  of  the  United 
States  which  shall  be  made  in  pursuance  there- 
of; and  all  treaties  made,  or  which  shall  be 
made,  under  the  authority  of  the  United  States, 
shall  be  the  supreme  law  of  the  land,  and  (he 
judges  in  every  State  shall  be  bound  thereby, 
anything  in  the  constitution  or  laws  of  anv  state 
to  the  contrary  notwithstanding."  And  in  that 
connection,  to  make  its  supremacy  more  com- 
plete, impressive  and  practical,  that  there 
should  be  no  escape  from  its  operation,  and  that 
its  binding  force  upon  the  States  and  the  mem- 
bers of  Congress  should  be  unmistakable,  it  is  de- 
clared that  "the  Senators  and  Representatives, 
before  mentioned,  and  the  members  of  the 
slate  Legislatures,  and  all  executive  and  ju- 
dicial officers,  both  of  the  United  States  and  of 
the  several  States,  shall  be  bound  by  an  oath  or 
afllrmation  to  support  this  Constitution. 

Having  staled,  not  by  way  of  argument  or 
inference,  but  in  the  words  of  the  Constitution, 
the  particulars  in  which  it  is  declared  to  be  su- 

{>reme,  we  proceed  to  show  that  it  contains  an 
nterpreter,  or  has  given  directions  for  deter- 
mining what  is  its  meaning  and  operation,  what 
"laws  are  made  In  pursuance  thereof,  and  to  fix 
the  meaning  of  treaties  which  had  been  made, 
or  which  shall  be  made,  under  the  authority  of 
the  United  States,  when  either  the  Constitution, 
the  laws  of  Congress,  or  a  treaty,  are  brought 
judicially  in  question,  in  which  a  state,  or  acit- 
izen  of  the  United  States,  or  a  foreigner,  shall 
claim  riehts  before  the  courts  of  t^be  United 
.States,  or  in  the  courts  of  the  States,  either 
under  the  Constitution  or  the  laws  of  the  United 
States,  or  from  a  treaty." 
•  All  legislative  powers  in  the  Constitution  are 
vested  in  a  Congress  of  the  United  States  which 
shall  consist  of  a  Senate  and  House  of  Repre- 
sentatives. Then  stating  of  whom  the  House 
shall  be  composed,  how  they  shall  be  chosen  by 
the  people  of  the  several  States,  the  qualifica- 
tion of  electors,  the  age  of  representatives,  the 
time  of  theircitizenship.and  their  inhabitancy  in 
the  State  in  which  they  shall  be  chosen ;  how 
representatives  and  direct  taxes  shall  be  appor- 
tioned, how  the  Senate  shall  be  composed,  with 
sundrv  other  provisions  relating  to  the  House 
and  the  Senate,  the  powers  of  Congress  are 
enumerated  affirmatively.  The  9th  section  then 
declares  what  the  Congress  shall  not  have  power 
to  do,  and  it  is  followed  by  the  10th,  conmsting 
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of  three  paragraphs,  all  of  them  prohibitions 
upon  the  Slates  from  doing  the  particulars  ex- 
pressed in  them. 

Our  first  suggestion  now  is.  as  all  the  legisla- 
tive powers  are  concessions  of  sovereignty  from 
the  people  of  the  States,  and  the  prohibitions 
upon  them  in  the  10th  section  are  likewise  so, 
both  raise  an  obligation  upon  the  States  not  to 
legislate  upon  either;  each,  however,  conferring; 
righta,  according  to  what  may  be  the  constitu- 
tional legislation  of  Congress  upon  the  first; 
and  the  second  giving  rights  of  equal  force, 
without  legislation  in  respect  to  such  of  them  as 
execute  themselves,  on  account  of  their  being 
prohibitions  of  what  the  States  shall  not  do. 
For  instance,  no  legislation  by  Congress  is 
wanted  to  make  more  binding  upon  the  States 
what  they  have  bound  themselves  in  absolute 
terms  not  to  do.  As  where  it  is  said  "no  State 
shall  enter  into  any  treaty,  alliance,  or  confed- 
eration, grant  letters  of  manjue  and  reprisal, 
coin  money,  emit  bills  of  credit,  make  anythiue 
but  gold  and  silver  coin  a  tender  in  payment  ot 
debts,  pass  any  bill  of  attainder,  ex  pott  facto 
law,  or  law  impairing  the  obligation  of  con- 
tracts, or  grant  any  title  of  nobility." 

Our  next  suggestion  is,  that  the  grants  of  leg- 
islative powers,  and  the  negation  of  the  exer- 
cise of  other  powers  by  the  States,  some  of  them 
being  declarations  that  they  would  not  legislate 
upon  those  matters  which  had  been  exclusively 
given  up  for  the  legiblation  of  Congress,  do  not 
imply  that  the  States  would  be  wilfully  disre- 
gardful  of  the  obligations  solemnly  placed  upon 
them  by  their  people:  but  that  there  might  be 
interferences  from  their  legislation  in  some  of 
those  particulars,  either  with  the  Constitution, 
or  between  their  enactments  and  those  of  Con- 
gress. But  this  apprehension  (not  without 
cause)  was  founded  upon  the  legislation  of  some 
of  the  Slates  during  the  continuance  of  the  Ar- 
ticles of  Confederation,  affecting  the  rights  and 
interests  of  persons  in  their  contracts,  from 
which  tiiey  could  get  no  relief,  unless  it  was 
granted  by  the  same  state  Legislatures  which 
passed  the  Acts.  This  suggested  the  necessity, 
or  rather  made  it  obvious,  that  our  national 
Union  would  be  incomplete  and  altogether  in- 
sufficient for  the  great  ends  contemplated,  un- 
less a  constitutional  arbiter  was  provided  to  give 
certainty  and  uniformity,  in  all  the  States,  to  the 
interpretation  of  the  Constitution  and  the  legis- 
lation of  Congress;  with  powers  also  to  declare 
judicially  wl^t  Acts  of  the  Legislatures  of  the 
States  might  be  in  conflict  with  either.  Had 
this  not  been  done,  there  would  have  been  no 
mutuality  of  constitutional  obligation  between 
the  States,  either  in  respect  to  the  Constitution 
or  the  laws  of  Congress,  and  each  of  them 
would  have  determined  for  itself  the  operation 
of  both,  either  by  legislation  or  judicial  action. 
In  either  way,  exempting  itself  and  its  citizens 
from  engagements  which  It  had  not  made  by  it- 
self, but  in  common  with  other  States  of  the 
Union,  equally  sovereign;  by  which  they  bound 
their  sovereignties  to  each  other,  that  neither  of 
them  should  assume  to  settle  a  principle  or  In- 
terest for  itself,  in  a  matter  which  was  the  com- 
mon interest  of  all  of  them.  Such  is  certainly 
the  common  sense.view  of  the  people,  whcnan^ 
number  of  them  enter  into  a  contract  for  their 
mutual  benefit,  in  the  same  proportions  of  in- 
terest.   In  such  a  case,  neither  should  assume 
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the  riRht  to  bind  hU  compeers  b3'  hts  judgment, 
as  to  the  stipulations  "of  their  contract.  If  one 
of  them  did  so,  any  other  of  them  might  call  in 
the  aid  of  the  law  to  settle  their  differences, 
and  its  judgment  would  terminate  the  contro- 
versy. It  must  not  be  said  that  the  illustration 
is  inappropriate,  because  individuals  have  no 
other  mode  to  settle  their  disputes,  and  that 
state*  and  nations,  from  their  equal  sovereignty, 
have  no  tribunal  to  terminate  authoritatively 
their  differences,  each  having  the  right  to  judge 
and  do  so  for  itself. 

But  ours  is  not  such  a  government.  The 
States,  or  rather  the  people  forming  it,  though 
sovereign  as  to  the  powers  not  delegated  to  the 
United  States  by  the  Constitution,  nor  prohib- 
ited by  it  to  the  States,  are  not  independent  of 
each  other  in  respect  to  the  powers  ceded  in 
the  Constitution. 

Their  union,  by  the  Constitution,  was  made 
by  each  of  them  conceding  portions  of  their 
equal  sovereignties  for  all  of  them,  and  it  act& 
upon  the  States  conjunctively  and  separately, 
and  in  the  same  manner  upon  their  citizens,  ag- 
gregately in  some  things,  and  in  others  individ- 
ually, in  many  of  their  relations  of  business, 
and  also  upon  their  civil  conduct,  so  for  as  their 
obedience  to  the  laws  of  Congress  is  concerned. 

In  such  a  union,  the  States  are  bound  bv  all 
of  those  principles  of  justice  which  bind  indi- 
viduals to  their  contracts.  They  are  bound  by 
their  mutual  acquiescence  in  the  powers  of  the 
Constitution,  that  neither  of  them  should  be  the 

fudge,  or  should  be  allowed  to  be  the  final 
ud^  of  the  powers  of  the  Constitution,  or  of 
the  interpretation  of  the  laws  of  Congress.  This 
is  not  so,  because  their  sovereignty  is  impaired ; 
but  the  exercise  of  it  is  diminished  in  quantity, 
because  they  have,  in  certain  respects,  put  re- 
straints upon  that  exercise,  in  virtue  of  volun- 
tary engt^ments.    Vattel.  ch.  1,  section  10. 

We  will  now  give  two  illustrations — one  from 
the  Constitution,  and  the  other  from  one  of  the 
cases  decided  in  this  court,  upon  a  Tax  Act  of 
the  State  of  Ohio — to  show  that  the  framers  of 
the  Constitution  and  the  conventions  which  rat- 
ified it,  were  fully  aware  of  the  necessity  for 
and  meant  to  make  a  department  of  it,  to  which 
was  to  be  confided  the  final  decision  judicially 
of  the  powers  of  that  instrument,  the  conform- 
ity of  laws  with  it,  which  either  Congress  or 
the  Legislatures  of  the  States  may  enact,  and 
to  review  the  judgments  of  the  state  courts,  in 
which  a  right  is  decided  against,  which  has 
been  claimed  in  virtue  of  the  Constitution  or 
the  laws  of  Congress. 

The  third  clause  of  the  2d  section  of  the  1st 
article  of  the  Constitution  is,  "  that  representa- 
tives and  direct  taxes  shall  be  apportioned 
among  the  several  States,  according  to  their 
respective  numbers,  which  shall  be  determined 
by  adding  to  the  whole  number  of  free  per- 
sons, including  those  bound  to  service  for  a 
term  of  years,  and  excluding  Indians  not 
taxed,  three  fifths  of  all  other  persons."  We 
will  suppose  that  Congress  shall  again  impose 
a  direct  tax,  and  that  a  citizen  liable  to  assess 
ment  should  dispute  its  application  to  a  kind 
of  his  property,  alleging  it  not  to  be  a  direct 
tax,  in  the  sense  of  that  provision  of  the  Con- 
stitution; and  that  he  should  apply  to  a  slate 
court  for  relief  from  an  execution  which  had 
been  levied  upon  his  property  for  its  collec- 
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tion,  making  the  United  States  collector  of  the 
tax  a  party  to  his  suit;  and  that  the  court 
should  enjoin  him  from  further  proceedings 
to  collect  the  tax.  It  is  plain,  if  such  a  judg- 
ment was  final,  and  could  not  be  reviewed  by 
any  other  court,  or  by  the  Supreme  Court  of 
the  United  States,  in  virtue  of  its  appellate  ju- 
risdiction, as  that  has  been  given  by  the  Act 
of  Congress,  the  result  would  be,  that  theciti- 
zens  of  the  State  in  which  the  judgment  was 
given,  would  be  exempted  from  the  payment 
of  a  tax  which  had  been  intended  by  Congress 
to  be  apportioned  upon  the  property  of  all  of 
the  citizens  of  the  United  States,  in  conform- 
ity with  tlie  Constitution.  This  would  t>ri>c- 
tically  defeat  the  rule  of  apportionment,  if  it 
was  acquiesced  in  by  the  government  of  the 
United  States,  and  the  constitutional  collection 
of  the  tax  could  not  be  made  in  any  Slate  ac- 
cording to  the  Act.  We  do  not  mean  that  the 
ofllcers  of  the  United  States  could  not  collect  the 
tax  in  those  States  in  which  no  such  judgment 
had  bebn  given;  but  if  the  judgment  could 
not  be  reviewed,  that  the  constitutional  rule 
for  the  imposition  of  direct  taxes  could  not  be 
executed  by  any  legislation  of  Congress  which 
a  state  Legislature  or  a  slate  court  might  not 
say  was  unconstitutional.  We  should  not  then 
have  a  more  perfect  union  than  we  had  under 
the  Articles  of  Confederation.  Each  State  then 
paid  therequidtionof  Congress,  when  it  pleased 
to  do  80.  Had  it  been  continued,  the  Union 
would  be  more  feeble  for  all  national  purposes 
than  it  had  been.  Then  the  States  only  disre- 
garded their  obligations  to  suit  their  conven- 
ience. Had  it  not  been  corrected,  as  it  has 
been  done  in  the  Constitution,  we  have  no 
reason  to  believe  that  there  would  not  be  like 
results,  or  that  the  courts  of  the  States  would 
not  be  resorted  to,  to  determine  the  constitution- 
ality of  taxes  laid  by  Congress.  This  was 
certainly  not  meant  by  the  framers  of  the  Con- 
stitution, nor  can  its  disallowance  be  brought 
under  the  10th  article  of  its  amendments,  which 
declares  "  that  the  powers  not  delegated  to  the 
United  States  by  the  Constitution,  nor  prohib- 
ited by  it  to  the  States,  are  reserved  to  the 
States  respectively,  or  to  the  people. " 

The  illustration  given,  and  its  results,  have 
been  drawn  from  the  Constitution  of  the 
United  Slates,  also  from  what  might  be  the  ac- 
tion of  the  state  Legislatures  and  state  courts, 
which  could  not  be  prevented  unless  the  Su- 
preme Court  of  the  United  States  had  the 
power  to  review  the  action  of  the  state  courts 
upon  a  matter  exclusively  of  national  interest, 
made  so  by  the  legi«lation  of  Congress. 

Hitherto,  no  such  case  as  we  have  supposed 
has  happened,  but  a  reference  to  the  case  of 
Tke  Untied  iStatav.  IlyUon,  3  Dall..  171,  in 
which  an  attempt  was  made  to  test  the  consti- 
tutionality of  a  tax  assessed  by  the  United 
States,  will  show  that  a  case  of  the  kind  is  not 
unlikely  to  occur,  when  Congress  shall  impose 
a  tax  apportioning  representation  and  direct 
taxation;  or,  under  the  general  declaration  in 
the  8th  section  of  the  Ist  article  of  the  Consti- 
tution, that ' '  Congress  shall  have  power  to  lay 
and  collect  taxes,  duties,  imposts  and  excises, 
but  that  all  duties  shall  be  uniform  throughout 
the  United  Slates."  Let  it  be  understood,  too, 
that  the  power  is  not  only  to  impose  duties  and 
taxes,  but  to  collect  them,  and  from  the  power 
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to  collect  must  oecesmrily  be  inferred  the  disa- 
bility of  the  Legislatures  of  the  States,  or  of 
the  courts  of  the  States,  in  any  way  lo  inter- 
terc  with  its  execution,  as  that  may  be  directed 
by  Congress.  If  the  courts  of  the  States,  or 
their  Legislatures,  could  finally  determine 
against  the  constitutionality  of  a  tax  laid  by 
Congress,  there  would  be  no  certainty  or  uni- 
formity of  taxation  upon  the  citizens  of  the 
United  Slates,  or  of  the  apportionment  of  rep- 
resentation and  direct  taxation  according  to  the 
Constitution. 

Other  illustrations  of  the  propriety  and  ne- 
cessity for  a  judicial  tribunal  of  the  United 
Slates  to  settle  such  questions  Anally,  might  he 
made  from  other  clauses  of  the  Constitution. 
Wc  will,  however,  cite  but  one  of  them  in  ad- 
dition to  such  as  have  been  already  mentioned. 
It  is  the  power  of  Congress  to  regulate  com- 
merce, and  we  refer  to  the  case  of  Brown  v. 
ni«  State  of  Maryland,  12  Wheat.,  419,  as  an 
instance  of  the  attempt  of  that  State  to  lay  a 
tax  upon  imports,  which  this  court  pronounced 
to  be  unconstitutional. 

We  will  now  give  other  illustrations,  in 
which  the  rights  of  property  are  involved,  to 
show  the  cautious  wisdom  of  that  provision  of 
the  Constitution  which  secures  to  the  citizens 
of  the  different  Stales  a  right  to  sue  in  the 
courts  of  the  United  Slates,  and  to  claim  either 
in  them,  or  in  the  courts  of  the  States,  the  pro- 
tection either  of  the  Constitution  or  of  the  laws 
of  Congress. 

The  Legislature  of  Ohio  passed  an  Act  in 
1803.  incorporating  the  proprietors  of  the  half 
million  of  acres  of  land  south  of  Lake  Erie 
called  the  "Sufferers'  Land."  This  Act  re- 
quired the  appointment  of  directors  who  were 
authorized  to  extinguish  the  Indian  title,  to 
survey  the  land  into  townships,  or  otherwise 
make  partition  among  the  owners:  and,  anriong 
other  things,  provided,  "that,  to  defray  all  nec- 
essary expenses  of  the  company  in  purchasing 
and  extinguishing  the  Indian  claim  of  title  to 
the  land,  surveying.  locating  and  making 
partition,  and  all  other  nece$«ary  expenses  or 
said  company,  power  is  hereby  vested  in  the 
said  directors,  and  their  successors  in  office,  to 
levy  a  tax  dr  taxes  on  said  land,  and  enforce 
the  collection  thereof."  It  was  also  provided 
that  the  directors  should  have  power  and  au- 
thority to  do  whatever  it  shall  appear  to  them 
to  be  necessary  and  proper  to  be  done  for  the 
well  ordering  and  interest  of  the  proprietors, 
not  contrary  to  the  laws  of  the  State.  Subse- 
quently the  Legislature  of  Ohio  imposed  a  tax 
upon  these  lands  as  a  part  of  the  revenue  to  be 
raised  for  I  he  State.  The  directors  assessed  a 
tax  upon  the  share  of  each  proprietor,  to  pay 
the  tax  to  the  State.  A  sale  of  a  part  of  the 
land  was  mode  for  that  purpose,  and  the  ques- 
tion subsequently  raised  in  the  Circuit  Court 
of  the  United  Slates  for  the  District  of  Ohio, 
in  a  suit  at  the  instance  of  the  heirs  of  one  of 
the  proprietors  whose  land  had  been  sold,  was, 
whether  the  sale  conveyed  a  title  to  the  land  to 
the  purchaser.  It  was  determined  by  this 
court  that  it  did  not,  because  the  directors  had 
not  power  to  make  an.  assessment  upon  the 
lands  to  pay  the  State  tax,  and  that  the  tax, 
as  laid  by  the  State,  had  been  done  in  violation 
of  the  corporate  powers  given  to  the  directors. 
In  this  case  the  plaintiffs  sought   protection 
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against  the  tar  laid  by  Ohio,  and  acquie^^ 
in  by  the  directors  of  the  Corporation,  because 
that  tax  was  contrary  to  the  contract  which  the 
State  had  made  with  the  Corporation  for  the 
benefit  of  the  proprietors  of  the  land.  The 
State,  without  being  a  party  to  the  record,  was 
interested  in  the  question.  It  was  a  suit  Iie- 
tween  citizens  of  different  states,  brought  by 
the  plaintiffs  in  the  United  States  Circuit 
Court  for  Ohio;  and  the  motive  for  seeking 
that  tribunal  was,  that  his  rights  might  be 
tried  in  one  not  subject  either  to  state  or  local 
intiuences.  It  placed  both  parties  upon  an 
equality,  in  fact  and  in  appearances :  and  what- 
ever might  have  been  the  result,  neither  could 
complain  of  the  disinterestedness  of  the  court 
which  adjudged  their  rights. 

Beaty  v.  The  Lestee  of  KruntUr,  4  Pet.,  isa. 

The  foundation  of  the  right  of  citizens  of 
different  states  to  sue  each  other  in  the  courts 
of  the  United  States,  is  not  an  unworthy  jeal- 
ousy of  the  impartialilT  of  the  state  tribunals. 
It  has  a  higher  aim  and  purpose.  It  is  to  make 
the  people  think  and  feel,  though  residing  in 
different  states  of  the  Union,  that  their  rela- 
tions to  each  other  were  protected  by  the  stiact- 
est  justice,  administered  in  courts  independent 
of  all  local  control  or  connection  with  the  sub- 
ject matter  of  the  controversy  between  the  par- 
tics  to  a  suit. 

Men  unite  in  civil  society,  expecting  to  enjoy 
peaceably  what  belongs  to  them,  and  that  they 
may  regain  it  by  the  law  when  wn)ngfully 
withheld.  That  can  only  be  accompli.«hed  by 
good  laws,  with  suitable  provisions  for  the  es- 
tablishment of  courts  of  justice,  and  for  the  en- 
forcement of  their  decisions.  The  right  to  es- 
tablish them  flows  from  the  same  source  which 
determines  the  extent  of  the  legislative  and  ex- 
ecutive powers  of  government.  Experience 
has  shown  that  the  object  cannot  be  attained 
without  a  supreme  tribunal,  as  one  of  the  de- 
partments of  the  government,  with  defined 
powers  in  its  organic  structure,  and  the  mode 
for  exercising  them  to  be  provided  legislatively. 

This  has  lK«n  done  in  the  Constitution  of  the 
United  Slates.  Its  framers  were  well  aware  of 
their  responsibilities  to  secure  justice  to  the 
people;  and  well  knew,  as  the  object  of  all  trials 
in  courts  was  to  determine  the  suits  between 
citizens,  that  it  could  not  be  done  satisfactorily 
to  them,  unless  they  had  the  privilege  to  ap- 
peal from  the  first  tribunal  which  had  jurisdic- 
tion of  a  suit  to  another  which  should  nave  au- 
thority to  pronounce  definitively  upon  its  mer- 
its. Vattel,  9th  chapter,  on  justice  and  polity. 
Without  such  a  court  the  citizens  of  each  State 
could  not  have  enjoyed  all  the  privileges  and 
immunities  of  citizens  in  the  several  States,  as 
they  were  intended  to  be  secured  by  the  2d 
section  of  the  4th  article  of  the  Constitution. 
Nor  would  the  judicial  power  have  been  ex- 
tended in  fact  to  "  all  cases  in  law  and  equity 
arising  under  the  Constitution,  the  laws  of  the 
United  States,  and  treaties  made  or  which  shall 
be  made  under  their  authority,  to  all  cases  af- 
fecting ambassadors  and  other  public  ministers 
and  consuls;  to  all  cases  of  admiralty  and  mar- 
iiime  jurisdiction;  to  controversies  to  which  the 
United  States  shall  he  a  party ;  to  controversies 
between  two  or  more  stales;  to  those  between 
citizens  of  different  stales,  or  between  citizens 
of  the  same  state,  claiming  lands  luder  grants 
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of  different  states;  and  between  a  state  and  the 
citizens  tiiereof  and  foreign  states,  citizens  or 
subjects."    Article  3d,  section  Ist. 

Without  the  Supreme  Court,  as  it  has  been 
constitutionally  and  legislatively  constituted, 
neither  the  Constitution  nor  the  laws  of  Con- 
gress passed  in  pursuance  of  it,  nor  treaties, 
would  be,  in  practice  or  in  fact,  the  supreme 
law  of  the  land,  and  the  injunction  that  the 
Judges  in  every  State  should  be  bound  thereby 
anything  in  the  constitution  or  laws  of  any 
state  (o  the  contrary  notwithstanding,  would 
be  useless,  if  the  judges  of  state  courts,  in  any 
one  of  the  States,  could  finally  determine  what 
was  the  meaning  and  operation  of  the  Consti- 
tution and  laws  of  Congress,  or  the  extent  of 
the  obligation  of  treaties. 

But  let  it  be  remembered,  that  the  appellate 
jurisdiction  of  the  Supreme  Court,  as  it  is,  is 
one  of  perfect  equality  between  the  States  and 
the  United  States.  It  acts  upon  the  Constitu- 
tion and  laws  of  both,  in  the  same  way.  to  the 
same  extent,  for  the  same  purposes,  and  with 
the  same  final  result.  Neither  the  dignity  nor 
the  independence  of  either  are  lessened  by  its 
or^nization  or  action. 

The  lame  electors  choose  the  members  of  the 
House  of  Representatives,  who  choose  the  mem- 
bers of  the  most  popular  branch  of  the  state 
Legislatures.  The  Senators  of  the  United 
States  are  chosen  by  the  Legislatures  of  the 
States.  The  Senate  and  House  of  Represent- 
atives of  the  United  States  exercise  their  legis- 
lative powers  independently  of  each  other, 
their  concurrence  being  necessary  to  pass  laws. 
The  States  are  represented  in  the  one,  the  peo- 
ple in  the  other  and  in  both.  But  ns  it  was 
thought  that  they  and  the  state  Legislatures 
might  jtaisB  laws  conflicting  with  the  letter  or 
the  spirit  of  the  Constitution  under  which  they 
legislated,  it  became  necessary  to  make  a  Judi- 
cial Department  for  the  United  States,  with  a 
Jurisdiction  best  suited  to  preserve  harmony  be- 
tween the  States,  severally  and  collectively, 
with  the  national  government,  and  which  would 
ffive  the  people  of  all  of  the  Stales  that  confi- 
dence and  security  under  it  anticipated  by  them 
when  they  announced,  "  that  we,  the  people  of 
the  United  States,  in  order  to  form  a  more 
perfect  union,  establish  justice  and  domestic 
tranquillity,  provide  for  the  common  defense, 
and  promote  the  general  welfare,  and  secure 
the  blessings  of  liberty  to  ourselves  and  our 
posterity,  do  ordain  this  Constitution  for  the 
United  States."  Without  a  Judicial  Depart- 
ment, just  such  as  it  is.  neither  the  powers  of 
the  Constitution  nor  the  purposes  for  which 
they  were  given  could  have  been  attained. 

We  do  not  tinow  a  case  more  appropriate  to 
show  the  necessity  for  such  a  jurisaiction  than 
that  before  us. 

A  citizen  of  the  United  States,  residing  in 
Connecticut,  having  a  large  pecuniary  interest 
in  a  Bank  in  Ohio,  with  a  Board  of  Directors 
opposed,  in  fact,  to  the  only  course  which  could 
be  taken  to  test  the  constitutional  validity  of  a 
law  of  that  State  bearing  upon  the  franchises  of 
their  Corporation,  is  told  by  the  directors,  that 
though  they  fully  concur  with  him  in  believing 
that  the  tax  law  of  Ohio  unconstitutional  and 
in  no  way  binding  upon  the  Bank,  they  will 
not  institute  legal  proceedings  to  prevent  the 
collection  of  the  tax,  "  in  coiuideration  of  the 
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many  obstacles  in  the  way  of  resisting  the  tax 
in  the  state  courts."  Without  partakmg,  our- 
selves, in  their  unbertainty  of  relief  in  the  courts 
of  Ohio,  it  must  be  admitted  their  declaration 
was  calculated  to  diminish  this  suitor's  confi- 
dence in  such  a  result,  and  induce  to  him  to  re- 
sort to  the  only  other  tribunal  which  there  was 
to  take  cognizance  of  his  cause.  Besides,  it 
was  not  his  interest  alone  which  would  be  af- 
fected by  the  result.  Hundreds,  citizens  of  the 
State  of  Ohio  and  citizens  of  other  states,  are 
concerned  in  the  question.  Millions  of  money 
in  that  State,  and  millions  upon  millions  of 
banking  capital  in  the  other  states,  are  to  be 
affected  by  its  judicial  decision ;  all  depending 
upon  the  assertion,  in  opposition  to  the  claim  of 
the  complainant,  that  a  new  constitution  of  a 
state  supersedes  every  legislative  enactment 
touching  its  own  internal  policy,  and  bearing 
upon  the  interest  of  persons,  which  may  have 
been  the  subject  of  legislation  under  a  preced- 
ing constitution.  In  the  words  of  the  counsel 
for  the  defendant,  that  all  such  legislation  must 
give  way  when  found  to  contravene  the  will  of 
the  sovereign  people,  subsequently  expressed  in 
a  new  state  constitution.  The  assertion  may 
be  met  and  confuted,  without  further  argu- 
ment, by  what  was  said  by  Mr.  Madison,  in  the 
43d  number  of  The  Federalist,  upon  the  6ih 
article  of  the  Constitution,  which  is:  "  All  debts 
and  engagements  entered  into  before  the  adop- 
tion of  this  Constitution  shall  be  as  valid  a^inst 
the  United  States  under  this  Constitution  as 
under  the  confederation. "  His  remark  is: "  This 
can  only  be  considered  as  a  declaratory  propo- 
sition, and  may  have  been  inserted,  among  other 
reasons,  for  the  satisfaction  of  foreign  credit- 
ors, who  cannot  be  strangers  to  the  pretended 
doctrine,  that  a  change  in  the  political  form  of 
civil  society  has  the  magical  effect  of  dissolving 
its  moral  obligations." 

And  here  we  will  cite  another  passage  from 
the  writings  of  that  great  statesman,  and  ven- 
erated man  by  every  citizen  of  the  United 
Slates  who  knows  how  much  his  political  wis- 
dom contributed  to  the  establishment  of  our 
American  popular  institutions.  He  says,  in 
the  28d  number  of  The  Federalist:  "  A  cir 
cumstance  which  shows  the  defects'of  the  con 
federation  remains  to  be  mentioned — the  want 
of  a  judiciary  power.  Laws  are  a  dead  letter 
without  courts  to  expound  and  define  their  true 
meaning  and  operation.  The  treaties  of  the 
United  States,  to  have  any  force  at  all,  must  be 
considered  as  a  part  of  the  law  of  the  land. 
Their  true  import,  as  regards  individuals.must, 
like  all  other  laws,  be  as:%rtained  by  judicial 
determinations.  To  produce  uniformity  in  these 
determinations,  they  ought  to  be  submitted  to 
a  supreme  tribunal;  and  this  tribunal  ought  to 
be  instituted  under  the  same  authorities  which 
form  the  treaties  themselves.  These  ingredi- 
ents are  both  indispensable.  If  there  is  in  each 
State  a  court  of  final  jurisdiction,  there  may  be 
as  many  different  final  determinations  on  the 
same  point  as  there  are  courts.  There  are  end- 
less diversities  in  the  opinions  of  men.  We 
often  see  not  only  different  courts,  but  the 
judges  of  the  same  court,  differing  from  each 
other.  To  avoid  the  confusion  which  would 
unavoidably  result  from  the  contradictory  de- 
cisions of  a  number  of  independent  judicatures, 
all  nations  have  found  it  necessary  to  establish 
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one  tribunal  paranioimt  to  (he  rest,  poHsessing 
a  general  superintendence,  and  authorized  to 
settle  and  declare  in  the  last  resort  a  uniform 
rule  of  civil  justice.  This  is  the  more  neces 
sary  where  the  frame  of  the  government  is  so 
compounded  that  the  laws  of  the  whole  are  in 
danger  of  being  contravened  by  the  laws  of  the 
parts.  In  this  case,  if  the  particular  tribunals 
arc  invested  with  a  ri^ht  of  ultimate  decision, 
besides  the  contradictions  to  be  expected  from 
difference  of  opinion,  there  will  be  much  to 
fear  from  the  bias  of  local  views  and  prejudices, 
and  from  the  interference  of  local  ins^titulions. 
As  often  as  such  an  interference  should  hap- 
pen, there  would  be  reason  to  apprehend  that 
the  provisions  of  the  particular  laws  might  be 
preferred  to  those  of  the  general  laws,  from  the 
deference  which  men  in  office  naturally  look 
up  to  that  authority  to  which  they  owe  their 
oiDcial  existence." 

Hitherto  we  have  shown  from  the  Constitu- 
tion itself  that  the  framers  of  it  meant  to  pro- 
vide a  jurisdiction  for  its  final  interpretation, 
and  for  the  laws  passed  by  Congress,  to  give 
them  an  equal  operation  in  all  of  the  States. 

But  there  are  considerations  out  of  the  Con- 
stitution which  contribute  to  show  it,  which  wc 
will  briefly  mention.  Without  such  a  judicial 
tribunal,  there  are  no  means  provided  by  which 
the  conflicting  legislation  of  the  States  with  the 
Constitution  and  the  laws  of  Congress  may  be 
terminated,  so  as  to  give  to  either  a  national 
operation  in  each  of  the  States.  In  such  an 
event,  no  means  have  been  provided  for  an  ami- 
cable accommodation ;  none  for  a  compromise ; 
none  for  mediation;  none  for  arbitration;  none 
for  a  Congress  of  the  States  as  a  mode  of  con- 
ciliation. The  consequence  of  which  would  be 
a  permanent  diversity  of  the  operation  of  the 
Constitution  in  the  States,  as  well  io  matters 
exclusively  of  public  concern  as  in  those  which 
secure  individual  rights.  Fortunately  it  is  not 
80.  A  supreme  tribunal  has  been  provi.'ed, 
which  has  hitherto,  by  its  decisions,  settled  all 
differences  which  have  arisen  between  the  au- 
thorities of  the  States  and  those  of  the  United 
States.  The  legislation  under  which  its  appel- 
late power  is  exerci.ied  has  been  ol  sixty  seven 
years'  duration,  without  any  countenanced  at- 
tempt to  repeal  it.  It  is  rather  late  to  question 
it;  and  in  continuing  to  exercise  it,  this  court 
complies  with  the  decisions  of  its  predecessors, 
believing,  after  the  fullest  examination,  that  its 
appellate  jurisdiction  is  given  in  conformity 
with  the  Constitution. 

The  last  position  taken  br  the  counsel  for  the 
defendant,  now  the  appellant  hera.  is,  that 
Oeorge  C.  Dodge  was  in  the  discharge  of  his 
offlcial  duty  as  Treasurer  of  Cuyahoga  County, 
in  the  State  of  Ohio,  when  interrupted  by  the 
mandate  of  the  Circuit  Court;  that  the  tax  in  his 
hands  for  collection  against  (he  Bank  was  reg- 
ularly assessed  under  a  valid  law  of  the  Utate, 
passed  April  18.  1852,  in  conformity  with  the 
requisitions  of  the  Constitution,  adopted  June 
17,  1851,  which  took  effect  Ist  September.  1851. 

It  was  admitted,  in  the  argument  of  it,  that 
the  only  difference  between  this  case  and  that 
of  The  Piqua  Branch  of  Vie  State  Bank  of  Ohio 
v.  Jacob  KTWop,  16  How.,  869,  ig,that  the  latter 
was  a  claim  for  'ax  under  a  law  of  Ohio,  of 
March  21,  1851,  under  the  former  constitution 
of  Ohio,  of  1802;  and  that  the  tax  now  claimed 
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is  assessed  under  the  Act  of  April,  18,  1853, 
under  the  new  constitution  of  Ohio. 

Both  Acts,  in  effect,  are  the  same  in  their 
operation  upon  the  charter  of  the  Bank,  as  that 
was  passed  by  the  General  Assembly  of  Ohio, 
in  the  year  1745.  Each  of  them  is  intended  to 
collect,  by  way  of  tax,  a  larger  sum  than  the 
Bank  was  liable  to  pay,  under  the  charter  of 
1845.  This  is  admitted.  It  is  not  denied,  the 
record  shows  that  the  tax  assessed  for  the  year 
1853  exceeds  the  sum  to  which  it  was  liable, 
under  its  charter.  $11.Fi65.22.  Tbetax  assessed 
is  $14,771.87.  The  tax  which  it  would  have 
paid,  under  the  Act  of  1846,  would  have  been 
18,206.65. 

The  fact  raises  the  question  whether  the  tax 
now  claimed  has  not  been  assessed  in  violation 
of  the  10th  section  of  the  1st  article  of  the 
Constitution,  which  declares  that  no  State  shall 
pass  any  law  impairing  the  obligation  of  con- 
tracts. 

The  Law  of  1845  was  an  agreement  with  the 
'BKak,qua»iexeontrcustu, — and  also  an  agreement 
separatelv  with  the  shareholders,  quasi  ex  eon- 
traetu — ^that  neither-  the  banks,  as  such,  nor 
the  shareholders  as  such,  should  be  liabl*toany 
other  tax  larger  than  that  which  was  to  tie 
levied  under  the  60lh  section  of  the  Act  of 
1845. 

That  60th  section,  is,  "  that  each  banking 
company  under  the  Act,  on  accepting  thereof 
and  complying  with  its  provisions,  shall  semi- 
annually, on  tue  days  designated  for  declaring 
dividends,  set  off  to  the  State  six  per  cent,  on 
the  profits,  deducting  therefrom  the  expenses 
and  ascertained  losses  of  the  comjpany  for  the 
six  months  next  preceding,  which  sum  or 
amount  so  set  off  shall  be  in  lieu  of  all  taxes  to 
which  the  company,  or  the  stockholders  therein, 
would  otherwise  be  subject.  The  sum  so  set 
off  to  be  paid  to  the  Treasurer,  on  the  order  of 
the  Auditor  of  the  State."  The  Act  under 
which  the  tax  of  1853  has  been  assessed  is: 
"  That  the  president  and  cashier  of  every  bank 
and  banking  company  that  shall  have  been,  or 
may  hereafter  be,  incorporated  by  the  laws  of 
this  State,  and  having  the  right  to  issue  bills  of 
circulation  as  money,  shall  make  and  return, 
under  oath,  to  the  auditor  of  the  county  ia 
which  such  bank  or  banking  company  may  be 
situated,  in  the  month  of  May  annually,  a  writ- 
ten statement  containing,  first,  the  average 
amount  of  notes  and  bills  discounted  or  pur- 
chased, which  amount  shall  include  all  the  loans 
or  discounts,  whether  originally  made  or  re- 
newed during  the  year  aforesaid,  or  at  any 
previous  time,  whether  made  on  bills  of  ex- 
change, notes,  bonds,  or  mortgages,  or  any 
other  evidence  of  indebtedness,  at  their  actual 
cost  value  in  money,  whether  due  previous  to, 
during  or  after  the  period  aforesaid,  and  on 
which  such  banking  company  has  at  any  time 
reserved  or  received,  or  is  entitled  to  receive, 
any  profit  or  other  consideration  whatever;  and 
second,  the  average  amount  of  all  other  moneys, 
effects,  or  dues  of  every  description  belonging 
to  the  bank  or  bankine  company,  loaned,  ia- 
vested  or  otherwise  useH  with  a  view  to  {Dflt, 
or  upon  which  the  bank,  &c.,  receives,  or  is  en- 
titled to  receive,  interest." 

The  two  Acts  have  been  put  in  connection, 
that  the  difference  between  the  mo<Ies  of  tax- 
ation may  be  more  obvious;  and  it  will  be 
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readily  seen  that  the  second  is  not  intended  to 
tax  the  profits  of  the  Bank,  but  its  entire  busi- 
ness, capilal,  circulation,  credits,  and  debts  due 
to  it,  being  professed  to  be  intended  to  equalize 
the  tax  to  be  paid  by  the  Bank  with  that  re- 
quired to  be  paid  upon  personal  propertv.  A 
careful  examination  of  the  two  Acts  and  of  the 
tabular  returns  annexed  to  this  opinion,  will 
prove  that  such  equality  of  taxation  has  not 
been  attained.  It  will  show  that  the  Bank  is 
taxed  more  than  three  times  the  number  of  mills 
upon  the  dollars  than  is  assessed  upon  personal 
property,  whatever  may  be  comprehended 
under  that  denomination  by  the  Act  of  the  18th 
April.  1853.  But  if  it  did  not,  it  could  make 
no  diffurence  in  our  conclusion.  For  the  tax 
Jto  be  paid  by  the  Bank  under  the  Act  of  24th 
February,  1845,  is  a  legixlative  contract,  equally 
operative  upon  the  State  and  upon  the  Bank, 
and  the  stockholders  of  the  Bank,  until  the 
expiration  of  its  charter,  which  will  be  in 
1866.  No  critical  examination  of  the  words, 
"that  on  the  days  designated  for  declaring 
dividends,  to  wit:  'oil  the  tlrst  Monday  in  May 
and  November  of  each  year,  the  Bank 'shall  set 
off  to  the  State  of  Ohio  six  per  cent,  on  the 
profits,  deducting  therefrom  the  expenses  and 
ascertained  losiies  of  said  Company  for  six 
months  next  preceding  each  dividencf  day,  and 
that  the  sums  or  amounts  so  set  oH  shall  be  in 
lieu  of  all  taxes  to  which  said  Company  or  the 
stockholders  thereof,  on  account  of  stock  owned 
therein,  would  otherwise  be  subject,"  could 
make  them  more  exact  in  meaning  than  they 
are.  The  words  "  would  otherwise  be  subject" 
relate  to  the  legislative  power  to  tax,  and  is  a  re- 
linquishment of  it,  binding  upon  that  Legisla- 
ture which  pa^cd  the  Act,  and  upon  succeeding 
Legi.<ilature8  as  a  contract  not  to  tax  the  Bank 
during  its  continuance  with  more  than  six  per 
cent,  upon  its  semi-annual  profits.  A  change  of 
constitution  cannot  'release  a  state  from  con- 
tracts made  under  a  constitution  which  permits 
them  to  be  made.  The  inquiry  is,  is  the  con- 
tract permitted  by  the  existing  conntitution  ?  If 
8(1,  and  that  cannot  be  denied  in  Ibis  case,  the 
sovereignty  which  ratified  it  in  1803  was  the 
same  sovereignly  which  made  the  constitution 
of  1851,  neither  having  more  power  than  the 
other  to  impair  a  contract  made  by  the  State 
Legislature  with  individuals.  The  moral  obli- 
gations never  die.  If  broken  by  states  and 
nations,  though  the  terms  of  reproach  are  not 
the  same  with  which  we  are  accustomed  to  des- 
iirnale  the  faithlessness  of  individuals,  the  vio 
lotion  of  justice  is  not  the  lees. 

This  case  is  coincident  with  that  of  The  Piqua 
Branch  of  the  State  Bank  of  Oliio  v.  Knoop,  16 
How..  869,  decided  by  this  court  in  the  year 
ViS'i.  It  rules  this  in  every  particular;  and  to 
the  opinion  then  given  we  have  nothing  to  add, 
nor  anything  to  take  away. 

We  affirm  the  decree  of  the  Circuit  Court,  and 
direct  a  mandcUe  aeeordingly. 

(No.  1.) 

Statement  of  the  Commereial  Branch  Bank. 
Cleveland,  made  to  the  Auditor  of  Cuyahoga 
County,  May  iSth,  ISM. 

tot.  The  arcnwe  amount  of  notes  and 
bills  discounted  and  purchased  bj- 
the  roiuiucTclHl  Branich  Bank  of 
Cleveland,  Including  all   loans    or 
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disoouots  whether  made  or  re* 
newed  durlntr  the  year,  from  Hay 
1st,  1852,  to  Ifoy  Ist,  1853,  Inclusive,  \»  t<S82,7S6 
2d.  Ttie  averaire  amount  of  all  other 
moneys,  ettects.  or  dues  of  every  de- 
scription tKlonging  to  said  Commer- 
cial Branch  BHnk,  loaned.  Invested, 
or  otherwise  used  or  employed  with 
a  view  to  profit,  or  upon  which  said 
tmnk  received,  or  was  entitled  to  re- 
ceive. Interest  during  the  above  pe- 
riod, was,      -      -      .       -       -      -      88.714 


Total, 


$871,449 


W.  A.  Otis,  President. 


E.  P.  Ham  or,  Cashier. 

State  or  Obio,  Cuyahoga  County,  t*.: 

Cleveland,  May  25, 1868. 
Penionally  appeared  William  A.  Otis,  President, 
and  Freeman  P.  Handy,  Cashier  of  the  Commer- 
cial Branch  Bank  of  Cleveland,  and  made  oath  that 
the  aforesaid  statement  Is  true  andcorrect,  aocord- 
inar  to  their  l>est  knowledge  and  tralief. 
Before  me,  witness  my  band. 

JoBN  T.  Nbwton,  Notary  Public. 

The  following  resolutions  have  been  adopted  by 
the  directors  of  this  Bank : 

Reoilvftd,  That  in  the  opinion  of  the  directors  of 
the  Cnmincroial  Branch  Bank  of  Cleveland,  that 
the  Act  for  the  assessment  and  taxation  of  all  prop- 
erty In  this  State,  and  for  levying  taxes  thereon  ac- 
cording to  Its  true  value  In  monev,  passed  April  18, 
18S2.SO  far  as  it  imposes  a  tax  on  this  BankorBank- 
inir  Company,  or  the  listing  or  valuing  of  its  prop- 
erty different  from  that  required  by  lis  charter, 
witnoutthe  consent  of  the  corporators.  Is  uncon- 
stitutional and  void,  and  is  also  repugnant  to  the 
constitution  of  the  State  of  Ohio- which  declares 
that  ail  laws  shall  t)e  passed  taxing  by  uniform 
rule  all  investments  In  stock  ur  otherwise, and  that 
property  employed  in  l>anklng  shall  bear  a  burden 
of  taxation  equal  to  that  Imposed  on  the  property 
of  individuals;  and,  again,  that  the  property  of 
corporations  now  existing  or  hereafter  created, 
shall  be  forever  subject  t<i  taxation  the  same  as 
the  property  of  Individuals,  and  therefore  creates 
no  legal  liability  against  this  Bank,  and  that  this 
Bank  will  not.  as  at  present  advised,  pay  such  ad- 
ditional tax  unless  compelled  by  law.  and  hereby 
enters  Its  protest  against  Its  Imposition  and  collec- 
tion. 

/iewWned,  That  the  Cashier  attach  a  copy  of  these 
resolutions,  signed  by  the  President  and  Cashier  of 
thl:i  Bank,  to  the  return  of  this  Bank,  made  under 
raid  law.  Also  file  a  copy  so  attested  with  the 
Treasurer  of  this  county,  and  transmit  a  like  copy 
to  the  Auditor  of  State,  as  an  evidence  of  the  dis- 
sent of  this  Bank  from  all  the  provisions  of  said 
law.  and  its  determination  to  rely  upon  the  consti- 
tution and  legal  rights  of  this  Bank  under  its 
charter.  E.  P.  Uanoy,  Cashier. 

W.  A.  Otis,  President. 

Commercial  Branch    Bank,  Cleveland,  Hay  25, 
1858. 

AvorroB'8  OrncB,  Cutahooa  Coukty,       i 
Cleveland,  February  22, 1866.  f 
I  hereby  certify,  that  the  foregoing  is  a  true 
copy  of  the  statement  of  the  Cummerctal  Branch 
Bank,  made  to  the  Auditor  of  Cuyahoga  County, 
Hay  26, 1863. 

WtLLiAM  FtfLLBB,  County  Auditor. 


(No.  2.) 

AVDITOB'S  OmCE,  CtTTAHOOA  COnTTT,  ' 

Cleveland.  Febmary  tt,  ISJM.  f 
I  hereby  certify,  that  there  was  entered  upon 
the  tax  duplicate  of  this  county,  (or  the  year  1853, 
for  taxation,  in  the  name  of  the  Commercial 
Branch  Bank  of  Cleveland,  the  the  sum  of  six 
hundred  Kventv-one  thousand  four  hundred  and 
forty-nine  dollars,  in  accordance  with  the  state- 
ment of  said  Bank,  made  to  the  Auditor  of  said 
County,  May  26,  186:). 

And  that  the  amount  of  taxes  assessed  thereon 
in  said  year,  for  state,  county,  city,  and  road  pur- 
poses, Is  fourteen  thousand  seven  hundred  and 
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a  eventr-one  dollars  etehtr-Mvenoenta  and  seven 
mills  (SU,7TI.OT),  as  foUows. 

William  Fullbb,  County  Auditor. 
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Mr.  Jutiiee  Campbell,  dissenting: 

Tlie  following  case  is  made  upon  I  lie  record 
of  this  cause: 

The  Commercial  Bank  of  ClovelaDd,  Ohio, 
was  organized  in  1845,  according  to  the  Act  of 
the  Oeoeral  Assembly  of  February,  1845,  for 
the  incorporation  of  (he  State  Bank  of  Ohio 
and  other  companies,  with  a  capital  which  was 
increased  in  1848  to  $175,000,  and  placed  under 
the  management  of  five  directors. 

From  its  organization  until  1851  the  taxes  of 
the  Bank  were  determined  by  the  60tb  section 
of  the  Act  aforesaid,  which  required  the  banks 
semi  annually  to  set  off  to  the  State  six  per 
cent,  of  the  net  profits  for  the  six  months 
next  preceding,  and  the  sum  so  set  off  the  Act 
declared  should  be  "  in  lieu  of  all  taxes  to 
which  such  company  or  the  stockholders 
thereof,  on  account  of  stock  owned  therein, 
would  otherwise  be  subject."  In  the  year 
1851  the  General  Assembly  of  Ohio  altered 
this  rule  of  taxation,  and  required  that  the 
capital  stock,  surplus  and  contingent  funds  of 
the  banks  should  be  listed  for  taxation  at  their 
money  value,  and  should  be  assessed  for  the 
same  purposes  and  to  the  same  extent  that  per- 
sonal property  might  be  in  the  place  of  their 
location. 

During  the  same  year  the  people  of  Ohio,  in 
the  mode  prescribed  in  their  fundamental  law, 
adopted  a  new  constitution.  One  of  the  ar- 
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tides  (art  13,  sec.  8)  requires  "  the  Oenersl 
Assembly  to  provide  by  law  for  taxing  the 
notes  and  bills  discounted  or  purchased,  and 
all  other  property,  effects,  dues  of  every  de- 
scription (without  deduction)  of  all  banks  now 
existing  or  hereafter  created,  and  of  all  bank- 
ers, so  that  all  property  emploved  in  banking 
shall  always  bear  a  burden  of  taxation  equal 
to  that  Imposed  on  the  property  of  individu- 
als." In  1852  the  Qeneral  Assembly  fulfilled 
this  direction  by  a  law  which  required  the 
banks  te  disclose  the  average  amount  of  all 
bills,  notes  discounted  or  purchased,  and  the 
average  amount  of  their  moneys,  dues  and  ef- 
fects, so  as  to  afford  a  basis  for  taxation;  and 
by  the  same  Act  taxes  were  directed  to  be  laid 
upon  these  amounts  without  deduction. 

The  directors,  stockholders  and  officers  of 
this  Bank  have  disputed  the  validity  of  these 
charges  in  the  rule  of  taxation,  as  violating  a 
right  derived  by  contract,  obligatory  on  the 
State,  and  contained  in  the  00th  section  of  the 
Act  first  mentioned,  and  no  voluntary  obedi- 
ence has  been  rendered  to  them ;  but,  on  the 
contrary,  the  successive  medsures  taken  for 
the  collection  of  these  taxes  have  met  with  op- 
position from  the  Corporation,  and  submission 
has  always  been  accompanied  with  a  protest 
on  the  part  of  the  directors,  in  which  their  de- 
termination was  expressed  to  rely  upon  the  con- 
stitutional and  legal  rights  of  the  mnk. 

The  taxes  for  the  year  1852  were  collected  in 
current  bank  bills,  and  the  packages  were  pre- 
pared and  placed  within  the  reach  of  the  Treas- 
urer, who  held  the  duplicate  for  collection,  by 
the  offioers  of  the  Bank,  and  immediately  after 
they  were  assigned  by  the  Bank  to  one  Desh- 
ler,  who  replevied  the  same  by  a  writ  from  the 
Circuit  Court  of  the  United  States  for  Ohio, 
and  thus  made  a  case  which  subsequently 
came  to  this  court.  DeMer  v.  Dodge,  10  How., 
022. 

In  December,  1858,  some  five  days  before  the 
taxes  were  payable,  John  M.  Woolsey,  a  stock- 
holder of  the  Bank  for  thirty  shares,  at  the  par 
value  of  $100  each,  addressed  the  directors  of 
the  Bank  a  letter,  requiring  them  "  to  institute 
the  proper  legal  proceedings  to  prevent  the  col- 
lection "  of  the  assessment  for  that  year, 
averringthat  the  Bank  was  not  bound  to  pay 
them.  The  Board  of  Directors  replied,  "that 
they  considered  the  tax  to  have  been  illegally 
assessed,  but  in  consideration  of  the  many  ob- 
stacles in  the  way  of  resisting  said  tax  in  the 
courts  of  Ohio  they  could  not  take  the  action 
they  were  called  upon  in  the  letter  to  take." 
but  must  leave  Mr.  Woolsey  to  take  such  a 
course  as  he  might  be  advised.  It  sufficiently 
appears  that  the  Treasurer  is  able  to  pay  any 
damages  which  the  Bank  might  sustain,  ana 
no  evidence  exists  of  any  indisposition  of 
the  directors  to  meet  all  the  obligations  of  their 
station,  except  what  is  found  in  the  letter  I 
have  described. 

This  bill  was  filed  by  Woolsey.  as  a  stock- 
holder of  the  Bank,  against  the  Treasurer  of  the 
0)unty  of  Cuyahoga,  the  five  Directors  of  the 
Bank,  and  the  Corporation  itself,  alleging  his 
apprehensions  that  the  Treasurer  would  proceed 
to  make  the  collection  of  the  excess  above  the 
tax  due  under  the  60th  section,  and  that  it 
would  impair  the  credit  of  the  Bank,  iiivntle  itn 
franchise,  and  ultimately  compel  iisdi.-MjIutino ; 
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and  that  the  Directors  had  refused  to  take 
measures  to  prevent  its  coUeciiou,  on  his  requisi- 
tion and  prays  for  an  injunction  on  the  otBcer 
to  restrain  his  further  proceedings.  The  Cir- 
cuit Court  affirmed  the  bill  so  as  to  restrain  the 
collection  of  all  taiA  assessed  upon  the  Bank, 
except  such  as  were  laid  under  the  Act  of  1B45. 

The  first  inquiry  that  arises  is,  has  this  court 
a  jurisdiction  of  the  parties  to  the  suit?  The 
case  is  one  of  a  stockholder  of  a  Corporatioi:, 
bringing  the  Corporation  before  the  courts'  of 
United  states  to  redress  a  corporate  wrong  in 
which  both  are  similarly  interested.  The  early 
decisions  of  this  court  on  this  question  would 
be  conclusive  aeainst  the  bill.  They  require 
that  the  plaintiff  should  be  from  a  state  diflcr- 
eut  from  all  the  individual  members  of  the  cor- 
poration. The  CbiefJustice  said,  that  invisible, 
intangible,  and  arlilicial  being,  that  mere  legal 
entity — a  corporation  aggregate — is  certainly 
not  a  citizen;  and  consequently  cannot  sue  or 
be  sued  in  the  courts  of  the  Lnited  States,  un- 
less the  rights  of  the  members  in  this  respect  can 
be  exercised  in  their  corporate  name. 

5  Cranch.  57,  61,  '^8;  6  Wheat..  450;  14  Pet.. 
60. 

These  cases  required  that  the  citizenship  of  all 
the  corporators  should  appear  on  the  record,  so 
that  the  court  might  be  sure  that  the  controversy 
bad  arisen  between  citizens  of  different  states, 
or  citizens  of  a  state  aud  foreign  states,  citizens 
or  subjects.  In  .VarshaU  v.  Baltimore  <t  Ohio 
Rtiiroad  Go.,  16  How.,  314,  the  court  relaxed 
its  strictness  in  reference  to  this  averment,  and 
was  satisfied  by  an  allegation  of  the  luibiUU  of 
the  corporation,  but  still  intimated  that  the  na- 
tional character  of  the  corporators  was  an  essen- 
tial subject  of  inquiry  in  a  question  of  jurisdic- 
tion. The  court  savs:  "The  persona  who  act 
under  these  faculties  and  u<<e  the  corporate 
name,  may  be  justly  presumed  to  be  resident 
in  the  Slate  which  is  the  necessary  liaMtat  of 
the  corporation,  and  where  alone  they  can  be 
made  subject  to  suit,  and  should  be  estopped  in 
equity  from  averring  a  different  domicil  as 
against  those  who  are  compelled  to  seek  them 
there,  and  nowhere  else."  And  again:  "The 
presumption  arising  from  the  habitat  of  a  cor- 
poration being  conclusive  of  those  who  use  the 
corporate  name  and  exercise  the  faculties  of 
it." 

This  case  is  one  of  a  corporator  suing  the  Cor- 
poration of  which  he  is  a  member,  and  is  the 
first  instance  of  such  a  case  in  the  court  He 
cannot  aver  against  the  manifest  truth,  that  all 
the  corporators,  himself  included,  are  of  a  dif- 
ferent stiite  from  himself,  to  give  the  court  ju- 
isdiction  upon  the  principle  of  the  earlier  cases. 
And  if  the  doctrine  of  an  eq\iitable  eetoppel  can 
be  applied  to  a  subject  where  facts,  and  not  ar- 
bitrary presumptions,  were  the  only  objects  of 
consideration ;  and  if,  indeed,  the  character  of 
of  the  corporator,  as  a  matter  of  law.  is  to  be 
assumed  to  be  that  of  the  tiitu  of  the.Corpora- 
Uon.  then  all  the  corporators,  plaintiffs  as  well 
as  defendants,  stand  upon  this  record  as  citizens 
of  the  same  state,  and  this  suit  cannot  be  main- 
tained. But  if  no  inquiry  into  the  citizenship 
of  stockholders  may  be  made ;  if  a  foreign  stock- 
holder, upon  the  real  or  affected  indifference  of 
a  Board  of  Directors,  or  on  some  imaginary  or 
actual  obstacle  to  relief,  arising  in  the  state  of 
opinion  in  the  courts  of  the  State,  can  draw  ques- 
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tions  of  eouitable  cognizance  into  the  courts  of 
the  United  States,  in  which  corporate  rights  are 
involved,  or  evils  are  threatened  or  Inflicted  on 
corporate  property,  making  the  Corporation  and 
its  managers  parties,  then  a  very  compendious 
method  of  bringing  into  the  courts  of  the  Unit- 
ed Stales  all  questions  in  which  these  artificial 
beings  are  conceroed  has  been  invented,  and  the 
most  morbid  appetite  for  lurisdictiou  among  all 
their  various  members  will  be  gratified,  ana  up- 
on a  class  of  cases  where  grave  doubts  exist 
whether  those  who  made  the  Constitution  ever 
intended  to  confer  anj  jurisdiction  whatever. 
Nor  can  this  jurisdiction  be  supported  by  af- 
firming that  the  Corporation  is  not  a  necessary 
party  to  the  bill.  The  subject  of  the  bill  is  the 
title  of  the  Corporation  to  an  exemption  under 
the  Act  of  Incorporation,  and  its  object  is  the 
protection  of  corporate  franchises  aud  property. 
The  being  of  the  Corporation  is  charged  to  be 
lax  issue  involved  in  the  prayer  for  relief,  and 
the  inaction  of  the  directors  affords  the  motive 
for  the  suit. 

The  conduct  of  the  Directors  was  determined 
in  the  course  of  their  duty  as  the  governing 
body  of  the  Corporation,  under  the  law  of  their 
organization.  Their  measures  and  judgments 
were  the  acts  of  the  Corporation.  Whether 
these  were  conclusive  upon  the  corporators,  or 
whether  they  might  be  impeached  at  the  suit  of 
a  single  dissenting  shareholder;  whether  the  re- 
lations between  the  State  and  the  Corporation 
were  to  be  settled  in  a  suit  between  them  or  in 
this  suit,  are  the  matters  in  issue,  and  the  Cor- 
poration was  an  essential  partv  to  their  adjudica- 
tion. The  principle  of  the  bill  is,  that  iu  de- 
clining to  take  effective  measures  of  prevention 
— that  is,  refusing  to  appl^  for  an  injunction — 
the  Directors  abdicated  theircontrolling  powers, 
and  any  stockholder  became  entitled  to  inter- 
vene for  the  Intere.sts  of  himself  and  his  asso- 
ciates. The  decree  in  this  cause  is  not  a  decree 
for  the  relief  of  this  corporator,  but  is  a  decree 
for  the  Corporation,  and  does  not  differ  from  a 
decree  proper  to  a  case  of  theCorporation  against 
the  Treasurer.  It  is  clear,  therefore,  that  the  Cor- 
poration was  a  necessaty  party  to  the  bill,  and 
so  on  the  adjudged  cases. 

Bagshau)  v.  Bait  Union  R.  R.  Co..  7  Hare, 
114;  Cunningham  v.  Pell,  5  Paige.  607;  Rum- 
ney  v  Mead.  Finch,  303;  1  Danl.  Ch.  Pr..  851; 
OharUt  In$.  <b  T.  Co.  v.  Sebring,  5  Rich.  Eq., 
842. 

The  case  is  one  between  a  corporator  and  the 
Corporation  and  the  jurisdiction  cannot  be  af- 
firmed unless  the  court  is  prepared  to  answer 
the  question  whether  a  mere  le^al  entity,  an 
artificial  person,  invisible,  intangible,  can  be  a 
citizen  of  the  United  States  in  the  sense  in 
which  that  word  is  used  in  the  Constitution; 
and  relying  on  the  case  of  MardiaU  v.  The  Bal- 
timore &  Ohio  Railroad  Go.,  16  How.,  S14,  with 
a  long  list  of  antecessors,  I  am  forced  to  con- 
clude that  it  cannot  be. 

The  court  has  assumed  this  jurisdiction,  and 
I  am  therefore  called  to  inquire  whether  a  court 
of  cbancerv  can  take  coimizance  of  the  bill. 
The  Act  of  incorporation  of  theBank  charges  the 
Board  of  Directors  with  the  care  of  the  corpor- 
ate atflairs.subjecttoan  annual  responsibility  to 
the  stockholders.  The  principle  of  a  court  of 
chancery  is.  to  decline  any  interference  with  the 
discretion  of  such  directors,  or  to  regulate  their 
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conduct  or  management  in  respect  to  the  duties 
committed  to  them. 

Tlie  business  of  that  court  is  to  redress  grier- 
ances  illegally  inflicted  or  threatened,  not  to 
supply  the  prudence,  knowledge  nr  forecast 
requisite  to  successful  corporate  management. 
The  facts  of  this  case  invoke,  in  my  opinion, 
merely  a  question  of  discretion  in  the  perform- 
ance of  an  official  duty.  In  1852  the  taxes 
were  withdrawn  from  the  Treasurer  of  Cuyaho- 
ga County,  by_  an  assignee  of  the  Bank, and  were 
never  passed  into  the  Slate  Treasury.  The  Su- 
preme Court  of  Ohio,8ubscquently  to  this,  pro- 
nounced the  taxes  to  be  legally  assessed  upon 
these  banks,  and  that  there  was  no  contract  be- 
tween the  State  and  the  Itanks,  and  there  was 
no  exemption  from  the  tax  by  anything  ap- 
parent in  the  Act  of  1845.  Some  of  these 
judgments  were  pending  in  this  court  upon 
writs  of  error  then  nndecided,  no  judgment 
having  been  given  contrary  to  that  of  the  author- 
ities, legislative,  executive  and  judicial,  as  well 
as  by  the  people  of  Ohio.  It  was  under  these 
conditions  that  this  stockholder,  who  purchased 
stock  after  the  controversy  had  arisen  in  Ohio, 
some  five  days  before  the  taxes  were  payable, 
addressed  the  Directors  of  the  Commmercial 
Bank  to  take  preventive  measures — that  is,  I 
suppoM,  to  file  a  bill  for  an  injunction  instantly 
— and  upon  their  suggestion  of  difficulties,  pro- 
ceeds to  take  charge  of  the  corporate  rights  of 
the  Bank  by'  this  suit,  in  the  Circuit  Court  of 
the  United  States.  The  Directors  were  elected 
annually;  they  were,  collectively,  owners  of 
one  tenth  of  the  stock  of  the  Bank,  and  no  evi- 
dence is  shown  that  any  other  stockholder  sup- 
posed that  •■preventive  measures,"  under  the 
circumstances,  could  be  sustained.  There  is 
no  charge  of  fraud,  collusion,  neglect  of  duty, 
or  of  indiffereilfce  by  the  directors,  save  this 
omission  to  take  some  undefined  "preventive 
measures."  which  the  plaintiff  affected  to  sup- 
pose might  be  proper. 

I  understand  the  rule  of  chancery,  in  refer 
ence  to  such  a  case,  to  l)e  that  no  suit  can  be 
maintained  by  an  individual  stockholder  for  a 
vyrong  done,  or  threatened,  to  such  a  corpora- 
tion, unless  it  apfjears  that  the  plaintiff  has  no 
means  of  procuring  a  suit  to  be  instituted  in 
the  name  of  the  corporation ;  and  that  the  rule 
is  universal,  applicable,  as  well  to  the  cases 
where  the  acts  which  afford  the  ground  for 
complaint  were  either  such  as  a  majority  might 
sanction,  or  whether  it  belonged  to  the  cate- 
gory of  those  acts  by  which  no  stockholder 
could  be  bound  except  by  his  own  consent. 
This  principle  has  the  highest  sanction  in  the 
decisions  of  tiiat  court/. 

W>M  V.  HarbotOe,  2  Hare,  481;  affirmed  1 
Phil..  790;  2  Phil.,  740;  7  Hare,  180. 

The  principle  is  an  obvious  consequence  from 
the  relations  between  the  officers  and  members 
of  a  chartered  corporation,  and  the  corporation 
itself.  These  are  explained  in  Smith  v.  Hurd, 
12 Met.,  871.  The  court  savs:  " There  is  no 
legal  privity,  relation,  or  immediate  connec- 
tion, between  the  holders  of  shares  in  a  bank  in 
their  individual  capacity,  on  the  one  side,  and 
the  directors  of  the  bank  on  the  other.  The 
directors  are  not  the  bailers,  the  factors,  agents, 
or  trustees  of  such  individual  stockholders. 
The  bank  is  a  corporation  and  lx)dy  politic, 
having  a  separate  existence,  as  a  distinct  person 
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in  law,  in  whom  the  whole  stock  and  property 
of  the  bank  are  vested,  and  to  whom  all  agents 
debtors,  officers  and  servants,  are  responsible 
for  all  contracts,  express  or  implied,  made  in 
reference  to  such  capital;  and  for  all  torts  and 
injuries,  diminishing  or  impairing  it."  The 
Corporation,  therefore,  mint  vindicate  its  own 
wrongs,  and  assert  its  own  rights,  in  the  modes 
pointed  out  by  law. 

I  do  not  say  that  a  court  of  chancery  will 
never  permit  an  individual  stockholder  to  come 
before  it  to  assert  a  right  of  the  corporation  in 
which  he  is  a  shareholder,  where  there  is  an 
obstacle  of  such  a  nature  that  the  name  of  the 
corporation  cannot  lie  employed  before  legiti- 
mate tribunals  in  their  rej^ular  modes  of  pro- 
ceeding, but  the  burden  is  thrown  upon  the 
plaintiff  to  establish  the  existence  of  an  urgent 
necessity  for  such  a  suit. 

The  consideration  of  analogous  cases  will 
strengthen  ttiis  conclusion;  cases  where  courts 
of  chancery  are  more  free  to  intervene,  from 
the  fiduciary  relations  between  the  parties  and 
the  extent  of  its  general  jurisdiction  over  them. 
Such  are  cases  of  danger  to  the  interests  of  a 
creditor  of  an  estate  from  the  collusion  of  an 
executor  with  the  debtor  of  the  estate,  or  the 
insolvency  of  the  executor;  or  where  an  execu- 
tor wrongfully  fails  to  make  a  settlement  with 
a  surviving  partner,  and  a  residuary  legatee 
seeks  one  entire  settlement  of  the  estate  against 
the  executor  and  partner;  or  where  a  deradent 
in  his  life  has  fraudulently  conveyed  assets, 
and  his  executor  is  estopped  to  impute  fraud, 
and  there  are  creditors;  or  where  the  managers 
of  a  joint  stock  company  have  been  guilty  of 
fraud,  illegality,  waste,  and  their  stockhokiers 
desire  relief.  In  all  these  cases  the  Court  of 
Chancery  will  suffer  a  party  remotely  interested 
to  institute  the  suit  which  his  trustee,  or  other 
representative,  should  have  brought,  and  will 
grant  relief  on  that  suit  which  would  have  been 
appropriate  to  the  case  of  him  who  should  have 
commenced  it.  Sir  John  Romilly,  in  a  late 
case  belonging  to  one  of  these  categories,  says : 

"  To  support  such  a  bill  as  this  it  is  not  suf- 
ficient to  prove  tliat  it  may  be  an  unpleasant 
duty  to  the  executors  and  trustees  to  take  the 
necessary  steps  for  protecting  the  property  in- 
trusted to  them.  It  is  not  sufficient  to  show 
that  it  will  be  for  their  interests  not  to  take 
such  steps.  It  is  necessary  to  show  that  they 
prefer  their  own  interests  to  their  duty,  and 
that  they  intend  to  neglect  the  performance  of 
the  obligation  incidental  to  the  office  imposed 
upon  them,  and  which  they  assumed  to  per- 
form; or.  as  said  in  Tratit  v.  Milne,  that  a  sub- 
stantial impediment  to  the  prosecution  by  the 
rights  of  the  parties  interested  in  the  estate 
against  the  surviving  partner  exists." 

Staunton  v.  Carron  Co.,  28  L.  &  £q.,  815; 
Traeit  v.  Milne,  9  Hare,  141 ;  Hinty  v.  Veatie, 
11  Shep.,  1;  CMquiU  v.  Hoteard.  11  Ga..  69«. 

These  cases  afford  no  support  to  this  suit. 
The  Cleveland  Bank  has  betrayed  no  purpose 
to  abandon  its  corporate  duty.  The  interests 
and  obligations  of  the  Directors  coincide  to  sup- 
port its  pretensions.  There  is  no  supineness  in 
their  past  conduct,  nor  indifference  to  the  ex- 
isting peril.  The  evidence,  at  the  most,  con- 
victs them  only  cf  a  present  disinclination  to 
commence  suits,  which  were  likely  to  be  un- 
productive, at  the  request  of  the  sharelioldcr. 
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The  answer  shows  that  the  taxes  for  1853  had 
not  been  recovered  by  the  State,  but  had  been 
retaken  by  an  assignee  of  the  Bank.  Nor  does 
the  correspondence  show  that  the  Directors  had 
decided  lo  abandon  the  contest.  The  case  hero 
does  not  at  all  fulflll  the  conditions  on  which 
the  interposition  of  a  shareholder  is  allowable. 

Elnulie  v.  MeAulay,  8  Bro.  C.  C.  624,  1 
Phil.,  790:  Lav  v.  Law.  1  Coll.,  41;  Walktr  v. 
JVoft,  4Ed.  Ch.,  88. 

But  the  evidence  does  not  allow  me  to  con- 
clude that  any  impediment  whatever  ezUtod  to 
a  suit  in  the  name  of  the  Corporallon,  from  any 
disposition  of  the  Directors  to  resist  the  claims 
of  the  State.  Their  protest  appears  at  eve^ 
successive  stage  of  the  action  of  the  fiscal  offi- 
cers. This  suit  is  evidently  maintained  with 
their  consent:  there  has  been  no  appearance 
either  by  the  Directors  or  the  Corporation,  but 
they  abide  the  case  of  the  stockholder.  The 
decree  is  for  the  benefit  of  the  Corporation. 
The  question  then  is.  can  a  corporation  belong- 
ing to  a  state,  and  whose  ofilcers  are  citizens, 
upon  some  hope  or  assurance  that  the  opinions 
of  the  courts  of  the  United  States  are  more  fa- 
vorable to  their  pretensions,  b^  any  combination, 
contrivance,  or  agreement  with  a  non-resident 
shareholder,  devolve  upon  him  the  right  to 
seek  for  the  redress  of  corporate  grievances, 
which  are  the  subjects  of  equitable  cognizance 
in  the  courts  of  the  United  States  by  a  suit  in 
bis  own  name.  In  my  opinion,  there  should 
be  but  one  answer  to  the  ({uestion. 

I  come  now  to  the  merits  of  the  case  made 
by  the  bill. 

In  the  suit  of  the  Piqua  Bank  v.  Knoop,  16 
How.,  869, 1  gave  the  opinion  that  the  Act  of 
February,  1845,  did  not  contain  a  contract  ob- 
ligatory between  the  State  of  Ohio  and  the 
banking  corporations  which  might  be  originated 
by  it,  in  reference  to  the  rule  of  taxation  to  be 
applied  to  their  capital  or  business.  That  the 
Act  Imposed  no  limit  upon  the  power  of  the 
Oeneral  Assembly  of  the  State,  but  that  the 
rate  of  taxation  established  in  that  Act  was  al- 
terable at  their  pleasure.  To  that  opinion  I 
now  adhere. 

But  assuming  a  contract  to  be  collected  from 
the  indeterminate  expressions  of  the  60tb  sec- 
tion of  the  Act,  as  interpreted  by  its  general  ob- 
jects and  the  supposed  policy  of  the  State,  the 
a  uestion  is  presented,  what  consequence  did 
le  reconstitution  of  the  political  system  of  the 
State  by  the  people  in  1851,  and  their  direction 
to  the  Legislature  to  adopt  equality  as  the  rule 
of  assessment  of  taxes  upon  corporate  property, 
accomplish  to  the  claims  of  these  corporations? 

Certainly  no  greater  question — none  involv- 
ing a  more  elemental  or  important  principle — 
has  ever  been  submitted  to  a  Judicial  tribunal. 
It  involves  the  operation  and  efficiency  of  the 
fundamental  principles  on  which  the  Ameri- 
can constitutions  have  been  supposed  Ut  rest. 

The  proposition  of  this  conf  eideracy  of  some 
fifty  banking  corporations,  having  one  fortieth 
of  the  property  of  the  State,  is,  that  by  the  law 
of  their  otcanization  for  the  whole  term  of  their 
corporate  being,  there  exists  no  power  in  the 
gpvernment  nor  people  of  Ohio  to  impair  the 
concessions  contamed  in  the  Act  of  1845,  par- 
ticularly that  determining  the  amount  of  their 
contribution  to  the  public  revenue.  This  propo- 
sition docs  not  depend  for  its  truth  upon  the 
See  18  How.  U.  S.,  Book  15 


limitation  of  time  imposed  upon  the  corporate 
exisence  of  the  banks.  It  would  not  affect  the 
proposition  if  the  charters  were  for  a  century, 
or  in  perpetuity.  Nor  does  the  proposition  de- 
rive strength  from  the  fact  that  the  Statute  ap- 
plies only  to  banking  corporations,  or  corpora- 
tions confined  to  a  single  form  of  commercial 
dealing.  The  proposition  would  have  had  the' 
same  degree  of  accuracy  if  the  Act  had  been 
universal,  applicable  to  all  private  corporations, 
whether  for  manufactures,  trades,  intercourse, 
mining,  isorals,  or  religion.  It  is  said  by  a 
competent  authority,  that  in  the  State  of  Mas- 
sachusetts there  are  near  twenty-five  hundred 
trading  corporations,  and  that  more  than  seven 
tenths  of  the  real  and  personal  property  of  that 
State  is  held  by  corporations.  The  proportion 
between  the  property  of  corporations  and  indi- 
viduals is  greater  there  than  in  other  states,  but 
the  property  held  by  corporations  in  other  states 
Is  large  enough  to  awaken  the  most  earnest  at- 
tention. A  concession  of  the  kind  contained 
in  this  Act,  by  a  careless  or  a  corrupt  Legisla- 
ture, for  a  term  or  in  perpetuity,  would  impair 
in  many  states  their  resources  to  an  alarming 
extent. 

Writers  upon  the  condition  of  the  Turkish 
Empire  say,  that  three  fourths  of  the  landed 
property  of  the  Empire  is  held  in  mortmain,  as 
vc^if  by  mosques  or  charitable  institutions, 
for  their  own  use,  or  in  trust  for  their  owners. 
This  property  ceases  to  coniribute  to  the  public 
revenues,  except  in  a  specific  form  of  certain 
objectionable  taxes  of  produce,  and  is  inaliena 
ble-  If  held  in  trust,  it  is  exempt  from  forced 
sales  and  confiscations,  and,  on  the  death  of  the 
owner  without  children,  passes  to  the  mosque 
or  other  charitable  trustee.  In  that  Empire,  the 
ecclesiastical  and  judicial  is  the  dominant  in- 
terest, fur  the  Ulemas  are  both  priests  and  law- 
yers. Just  as  the  corporate  moneyed  interest  is 
dominant  in  Ohio,  and  in  either  country  that 
interest  claims  exemption  from  the  usual  bur- 
dens and  ordinary  legislation  of  the  Stale.  The 
judgment  of  this  court  would  establish  the 
permanent  existence  of  such  an  incubus  upon 
the  resources  and  growth  of  that  country,  if 
that  interest  shoulahave  taken  tneir  privileges 
in  the  form  of  a  contract,  and  had  such  a  con- 
stitution as  ours.  Tet  the  first  step  for  the  re- 
generation of  Turkey,  according  to  the  wisest 
statesmanship,  is  to  abolish  the  cakuf. 

Bentham.  treating  upon  constitutional  pro- 
visions in  favor  of  contracts,  says:  "If  all 
contracts  were  to  be  observed,  all  misdeeds 
would  be  to  be  committed,  for  there  is  no  mis- 
deed the  committal  of  which  may  not  be  made 
the  subject  of  a  contract;  and  to  establish  in  fa 
vor  of  themselves,  or  of  any  other  person  or  per- 
sons, an  absolute  despotism,  a  set  of  legislators 
would  have  no  more  to  do  than  to  enter  into 
any  engagement — say  with  a  foreign  despot,  say 
with  a  member  of  their  own  community — for  this 
purpose."  And  were  this  to  happen,  should  it 
be  that  a  state  of  this  Union  hod  become  the 
victim  of  vicious  legislation,  its  property  alien- 
ated, its  powers  of  taxation  renounced  in  favor 
of  chartered  associations,  and  the  resources  of 
the  body  politic  cut  off,  what  remedy  have  the 
people  against  the  misgovcrnment?  Under  the 
doctrines  of  this  court  none  is  to  be  found  in 
the  government,  and  none  exists  in  the  inher. 
ent   powers  of  the  people,  if  the  wrong  hag 
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tnkcn  tbe  form  of  a  contract.  The  most  de- 
liberaie  and  solemn  acta  of  the  people  vould 
not  serve  to  redress  the  injustice,  and  the  over- 
reaching speculator  upon  the  facility  or  corrup- 
tion of  their  Legislature  would  be  protecte<i  b^ 
the  powers  of  this  court  in  the  profits  of  his 
bargain.  Where  would  the  people  find  a  rem 
edy?  Let  the  case  before  us  form  an  illustra- 
tion. Congress  cannot  limit  the  term  norabol- 
ish  the  privileges  of  these  corporations;  they 
are  corporations  of  Ohio,  and  beyond  her  limits 
they  have  no  legal  existence ;  they  l^e  in  the 
contemplation  of  her  laws  and  dwell  in  the 
place  of  their  creation.  18  Pet.,  512;  10  How., 
314.  Nor  can  Congress  enlarge  the  subjects 
for  state  taxation,  nor  interfere  in  the  support 
of  the  state  government.  They  could  not  em- 
power the  State  to  collect  taxes  from  these  con 
poralioos.  Were  the  resources  of  the  State  op- 
with  pressed  the  burden  of  a  Turkish  vakuf, 
Congress  could  not  afford  relief. 

The  faculties  of  the  Judicial  Department  are 
even  more  fatal  to  the  State  than  tbe  impo- 
tence of  Congress.  The  courts  cannot  look  to 
the  corruption,  the  blindness,  nor  mischiev- 
ous effects  of  state  legiKlation,  to  determine  its 
binding  operation.  Fletcher  v.  Peek.  6  Cranch, 
87.  The  court,  therefore,  becomes  the  patron  of 
such  legislation,  by  furnishing  motives  of  in- 
calculable power  to  the  corporations  to  stimu- 
late it,  and  affording  stabihly  and  security  to 
the  successful  effort.  Where',  then,  is  the  rem 
edy  for  the  people?  Tliey  have  none  in  their 
state  government  nor  in  themselves,  and  the 
federal  government  is  enlisted  by  their  adver- 
sary. It  may  be  that  an  amendment  of  the 
Constitution  of  the  United  States,  by  the  pro 
posal  of  two  thirds  of  Congress  and  the  ratifi- 
cation of  tbe  Legislatures  of  three  fourths  of 
the  States,  might  enable  the  people  of  Ohio  to 
assess  taxes  for  the  support  of  their  govern- 
ment, upon  terms  of  equality  among  her  citi- 
zens. 

The  first  observation  to  be  made  upon  this 
is,  that  these  extraordinary  pretensions  of  cor- 
porations are  not  unfamiliHrtoan  inquirer  into 
their  nature  and  history.  The  steady  aim  of  the 
most  thoroughly  organized  and  powerful  of  tbe 
corporate  establishments  of  Europe  has  ever 
been  to  place  themselves  under  the  protection 
of  an  external  authority,  superior  to  the  gov- 
ernment and  people  where  they  dwell — an  au- 
thority sufficiently  powerful  to  shield  them  from 
responsibility  and  to  secure  their  privileges 
from  question.  I  do  not  refer  to  the  claim  of 
kings  to  passive  obedience  under  a  divine  title. 
Etclesiasticai  corijorations.  acknowledgine  the 
supremacy  of  the  Pope,  afford  a  case  parallel 
to  that  before  us.  I  find  their  principles  com- 
pendiously declared  in  an  alluculinn  of  a  min- 
ister of  Rome  to  the  Court  of  Sardinia,  in  ref- 
erence to  taxes  on  church  property  there.  I  find 
that  "  religious  corporations,  forming  a  portion 
of  tbe  ecclesiastical  family  at  large,  are,  by  their 
very  nature,  under  the  guardianship  and  au 
tbonty  of  the  Church;  and  consequently,  no 
measure  or  laws  can  be  adopted  with  respect  to 
them,  except  by  the  spiritual  power,  or  through 
its  agency,  especially  in  what  touclies  their  ex- 
istence or  their  conduct  in  the  institutions  to 
which  they  respectively  belong,  nor  can  any 
other  rule  be  recognized,  even  in  matters  that 
concern  their  property.  It  is.  in  truth,  iieyond 
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dispute,  that  the  propertv  possessed  by  ecclesi- 
astical or  religious'  foundations  belongs  to  the 
general  category  of  property  of  the  Church, and 
constitutes  a  true  and  proper  portion  of  its  pat- 
rimony. In  consequence  whereof,  as  the  prop- 
erty of  the  Church  is  inviolable,  so  are  the  pos- 
sessions of  such  foundations."  Nor  was  the  doc- 
trine of  inviolablencasof  the  contracts  foreign 
to  these  controversies.  The  sagacious  and  far- 
sighted  members  of  the  ecclesiastical  interests 
fortified  themselves  with  concordats,  and  these 
concordats  were  afiirmed  to  be  "  contracts." 
and,  like  these,  ''entail  obligations;"  and  "if 
tbe  bond  of  a  bargain  is  to  be  respected  in  pri- 
vate life,"  so  they  declared  "it  is  sacred  and 
inviolable  in  the  life  of  states."  A  slight  change 
of  expression  will  demonstrate  that  the  princi- 
ple of  corporate  policy,  the  dictate  of  corporate 
ambition,  which  has  predominated  in  the  con- 
tests in  Europe,  leading  to  desolating  wars,  is  the 
same  which  this  court  is  required  to  sanction  in 
favorof  corporations  in  the  United  States.  The 
allocution  of  the  Ohio  banlis  to  this  court  may 
be  thus  stated:  "That  the  charters  of  incor- 
poration granted  by  the  state  governments  are 
in  their  essence  and  nature  '  contracts,'  which 
'entail  obligations;''thalconsequently,  they  are 
finally  under  the  guardianship  and  protection 
of  the  judiciary  establishment  of  the  United 
States;  and  no  Acts  of  the  State  Legislature 
which  conferred  them,  in  whatever  touches 
their  existence,  methods  of  proceeding,  or  cor- 
porate privilege,  are  binding  on  them;  that,  as 
the  state  Legislatures  are  agents  of  the  people, 
whatever  they  have  done  in  these  respects  is 
obligatory  upon  them,  and  irrevocable  by  them, 
in  any  form  of  their  action,  or  in  tbe  exercise 
of  any  of  their  sovereign  authority;  and  as  the 
judiciary  establishment  of  the  Union  is  charged 
with  the  duty  of  holding  the  States  and  people 
to  their  limited  orbits,  and  to  afford  redress  for 
violated  contracts,  and  to  prevent  serious  re- 
sulting damage;  and  as  these. corporations  can- 
not sue  in  the  courts  of  the  Unitexl  States,  it  is 
the  duty  of  the  court  to  suffer  the  corporate 
wrongs  to  be  redressed  in  the  suit  and  at  the 
solicitation  of  any  of  their  stockholders  who 
can  appear  there — for  the  state  of  opinion  in  the 
btate  courts  will  not  allow  the  hope'  of  redress 
from  them. 

The  allowance  of  this  plea  interposes  this 
court  lietween  these  corporations  and  the  gov- 
ernment and  people  of  Ohio,  to  which  Uiey 
owe  their  existence,  and  by  whose  laws  they 
derive  all  their  faculties.  It  will  establish  on 
the  soil  of  every  State  a  caste  made  up  of  com- 
binations of  men  for  the  most  part  under  the 
most  favorable  conditions  in  society,  who  will 
habitually  look  beyond  the  institutions  and 
the  authorities  of  the  State  to  the  central  gov- 
ernment for  the  strength  and  support  necessary 
to  maintain  them  in  the  enjoyment  of  their 
special  privileges  and  exemptions.  The  con- 
sequence will  be  a  new  element  of  alienation 
and  discord  t)etween  tbe  different  classes  of 
society,  and  the  introduction  of  a  fresh  cause 
of  disturbance  in  our  distracted  political  and 
social  system.  In  the  end,  the  doctrine  of  this 
decision  may  lead  to  a  violent  overturn  of  tlie 
whole  system  of  corporate  combinations. 

Having  tbusexamined  the  proportions  of  tlie 
doctrine  contained  in  the  judgment  of  the  court. 
I  oppose  to  It  a  deliberate  and  earnest  dissent. 
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And  first,  as  to  the  claim  made  for  the  court 
to  be  the  final  arbiter  of  these  questions  of  po- 
litical power,  I  can  imagine  no  pretension 
more  likely  to  be  fatal  to  the  constitution  of 
the  court  itself.  If  this  court  is  to  have  an  of- 
fice so  transcendent  as  to  decide  finally  the 
powers  of  the  people  over  persons  and  things 
within  the  State,  a  much  closer  connection  and 
a  much  more  direct  responsibility  of  its  mem- 
bers to  the  people  is  a  necessary  condition  for 
the  safety  of  the  popular  rights.  Justice  Wood- 
bury, in  Luther  t.  Borden,  7  How.,  52,  has  ex- 
posed this  danger  with  great  discrimination 
and  force.  He  said:  -'  Another  evil,  alarming 
and  little  foreseen,  involved  in  regarding  these 
as  questions  for  the  final  arbitrament  of  fudges, 
would  be,  that  in  such  an  event  all  political 
privileges  and  rights  would,  in  a  dispute  among 
the  people,  depend  on  our  decision  finally.  We 
would  possess  the  power  to  decide  against 
them,  as  well  as  for  them;  and,  under  a  preju- 
diced or  arbitrary  judiciary,  the  public  liberties 
or  popular  privileges  might  thus  be  much  per- 
Terte<^  if  not  entirely  prostrated.  And  if  the 
people,  in  the  distribution  of  powers  under  the 
Constitution,  should  ever  think  of  making 
judges  supreme  arbiters  in  political  controver- 
sies, when  not  selected  by  nor  amenable  to  them, 
nor  at  liberty  to  follow  the  various  considera- 
tions that  belong  to  political  questions  in  their 
judgments,  they  will  dethrone  themselves,  and 
lose  one  of  their  invaluable  birthrights — build- 
ing up  in  this  way  slowly,  but  surely,  a  new 
soverei^  power  in  this  Republic  in  most  re- 
spects irresponsible,  unchangeable  for  life,  and 
one,  in  theory  at  least,  more  dangerous  than 
the  worst  elective  monarchy  in  the  worst  of 
Umes." 

The  inquiry  recurs,  have  the  people  of  Ohio 
deposited  with  this  tribunal  the  authority  to 
overrule  their  own  judgment  upon  the  extent 
of  their  own  powers  over  institutions  created 
by  their  own  government  and  commorant 
within  the  State.  The  fundamental  principle 
of  American  constitutions,  it  seems  to  me,  is, 
that  to  the  people  of  the  several  States  belongs 
the  resolution  of  all  questions,  whether  of  regu- 
lation, compact,  or  punitive  justice,  arising  out 
of  the  action  of  their  municipal  government 
upon  their  citizens,  or  depending  upon  their 
constitutions  and  laws,  ana  are  judges  of  the 
validity  of  all  acts  done  by  their  municipal  au- 
thorities in  the  exercise  of  their  sovereign 
rights,  in  either  case  without  responsibility  or 
control  from  any  department  of  the  federal 
government.  Tliis  I  understand  to  be  the  im- 
port of  the  municipal  sovereignty  of  the  people 
within  the  State. 

In  1803,  the  inhabitantsof  Ohio  were  released 
from  their  pupilage  to  the  federal  authoritv, 
placed  in  full  possession  of  their  rights  to  self- 
government,  and  were  invited  to  adapt  their 
institutions  to  the  federal  system,  of  which  the 
Slate,  when  formed,  was  authorized  to  become 
a  member. 

The  people  of  Ohio,  by  their  state  constitu- 
tution,  reserved  to  themselves  "complete  pow- 
er "to  "alter,  reform  and  abolish  their  govern- 
ment;" "  to  petition  for  redress  of  grievances;" 
and  to  "recur,  as  often  as  might  be  necessary, 
to  the  first  principles  of  government."  It  was 
by  a  constitution  adopted  according  to  estab- 
lished forms,  and  expressive  of  the  sovereign 
See  18  Hew. 


win  of  the  body  poliUc,  that  the  rule  of  taxation 
complained  of  in  this  suit  was  prescribed. 

The  inquiry  arises,  to  what  did  the  au- 
thority of  the  people  extend.  It  was  their 
right  to  ameliorate  every  vicious  institution, 
and  to  do  whatever  .an  enlightened  statesman- 
ship might  prescribe  for  the  advancement  of 
their  own  happiness;  and  for  this  end,  persons 
and  things  in  the  State  were  submitted  to  their 
authority.  A  material  distinction  has  always 
been  acknowledged  to  exist  as  to  the  degrees  of 
the  authority  that  a  people  could  legitimatelv 
exert  over  persons  and  corporations.  Individ- 
uals are  not  the  creatures  of  the  State,  but  con- 
stitute it.  They  come  into  society  with  rights 
which  cannot  be  invaded  without  injustice. 
But  corporations  derive  their  existence  from 
the  society,  are  the  ofiFspring  of  transitory  con- 
ditions of  the  State;  and,  with  faculties  for 
good  in  such  conditions,  combine  durable  dis- 
positions for  evil.  They  display  a  love  of 
power,  a  preference  for  corporate  interests  to 
moral  or  political  principles  or  public  duties, 
and  an  antagonism  to  individual  freedom, 
which  have  marked  them  as  objects  of  jealousy 
in  every  epoch  of  their  history.  Therefore, 
the  power  has  been  exercised,  in  all  civilized 
States,  to  limit  their  privileges,  or  to  suppress 
their  existence,  under  the  exigencies  either  of 
public  policy  or  political  necessity. 

Sir  James  Mcintosh  says:  "  Property  is,  in- 
deed, in  some  sense,  created  by  acts  of  the  pub- 
lic will,  but  it  is  by  one  of  those  fundamental 
acts  which  constitute  socioty.  Theory  proves 
it  to  be  essential  to  the  social  state.  Experience 
proves  that  it  has,  in  some  degree,  existed  in 
every  age  and  nation  of  the  world.  But  those 
public  acts,  which  form  and  endow  corpora- 
tions, are  subsequent  and  subordinate.  They 
are  only  ordinary  expedients  of  legislation. 
The  property  of  individuals  is  established  on  a 
general  principle,  which  seems  coeval  with  civil 
society  itself.  But  bodies  are  instruments  fab- 
ricated by  the  Legislature  for  a  specific  pur- 
pose, which  ought  to  be  preserved  while  they 
are  beneficial,  amended  when  they  are  impaired, 
and  rejected  when  they  become  useless  or  in- 
jurious."   Vind.  Gal.,  48,  note. 

Who,  in  the  United  States,  is  to  determine 
when  the  public  interests  demand  the  sup- 
prt'ssion  of  bodies  whose  existence  or  modes  of 
action  are  contrary  to  the  well-being  of  the 
State? 

If  the  powers  of  the  people  of  a  state  are  in- 
adequate to  this  object,  then  their  grave  and 
solemn  declarations  of  their  rights  and  their 
authority  over  their  governments,  and  of  the 
ends  for  which  their  governments  and  the  in- 
stitutions of  their  governments  were  framed, 
and  the  responsibility  of  rulers  and  magistrates 
to  themselves,  are  nothing  but  "great  swelling 
words  of  vanity." 

But  not  only  is  the  jurisdiction  of  Ohio  "com- 
plete "  over  the  public  institutions  of  her  gov- 
ernment, Kut  the  subject  matter  upon  which 
their  will  was  expressed  in  their  constilulion 
was  independently  of  their  control  over  the 
corporations,  one  over  which  their  lurisdiction 
was  plenary.  They  declared  in  what  manner 
property  held  within  the  State  by  these  arti- 
ncM  bodies  should  contribute  to  the  public 
support,  in  the  form  of  regular  and  apportioned 
taxation.  When  the  Constitution  of  the  United 
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States  was  before  the  people  of  the  States  for 
their  ratiflcatinn,  they  were  told,  that,  with  the 
exception  of  duties  on  exports  and  imports, 
the  States  retained  "an  independent  and  un- 
contmllable  authority"  "to raise  their  own  rev- 
enue in  the  most  absoiute  and  unqualided 
sense;"  and  that  any  attempt,  on  the  pan  nf 
the  federal  government,  to  abridge  them  in  the 
exercise  of  ft,  would  be  "  a  violent  assumption 
of  power  unwarranted  by  anv  clause  of  the 
Constitution."  Fed.,  168,  by  Hamilton.  And 
the  opinions  of  this  court  are  filled  with  dis- 
claimers on  the  same  subject.    4  Wheat.,  439. 

The  true  principle,  therefore,  would  seem  to  be, 
that  if  there  was  any  conflict  in  the  tax  laws  of 
the  Slate  and  a  supposed  contract  of  its  legisla- 
tive or  executive  agents  with  one  of  its  citizens, 
it  would  be  for  the  State  to  harmonize  the  two 
upon  principles  of  general  equity;  but  in  no 
condition  of  facts  for  the  Judiciary  Depart- 
ment to  interfere  with  state  affairs  by  writs  of 
replevin  or  injunction.  The  acknowledgment 
of  such  a  power  would  be  to  establish  the  alarm- 
ing doctrine  that  the  empire  of  Ohio,  and  the 
remaining  States  of  the  Union,  over  tbeir  rev- 
enues, is  not  to  be  found  in  their  people,  but 
in  the  numerical  majority  of  the  juages  of  this 
court. 

In  the  opinion  I  gave  in  the  case  of  The 
Piqua  Bank.  I  exhibited  evidence  that  the  care 
of  the  public  domain,  whether  consisting  of 
crown  lands  or  of  taxes  on  property,  belonged 
to  the  sovereign  power  of  the  Slate,  and  that  im- 
provident alienations  by  the  Crown  were,  from 
time  to  lime.set  aside  by  the  Parliament  of  Oreat 
Britain  under  the  dictates  of  a  public  policy. 
Twelve  Acts  of  Parliament  are  cited  by  Sir  Wm. 
Davenant  of  this  character,  and  having  this 
object.    Davenant.  Grants  and  Res.,  244. 

A  similar  conditioa  existed  in  France.  The 
kings  were  bound,  by  their  coronation  oath  "  to 
maintain  and  preserve  the  public  domain  with 
all  th^ir  power,"  and  it  was  an  inviolable  max- 
im, that  It  could  not  be  alienated  except  m  spec- 
ifled  cases  determined  in  the  fundamental  laws 
of  the  monarchv.  This  legal  result  was  declared 
by  the  Natinnaf  Assembly  in  1790,  to  the  effect 
that  the  public  domain,  with  all  its  accretions, 
belonged  to  the  nation;  that  this  property  is 
the  most  perfect  that  can  be  imagined,  since 
there  exists  no  superior  power  that  can  re- 
strain or  modify  it;  that  the  power  to  alienate 
— the  ^^ntial  attribute  of  property — exists  in 
the  nation;  that  every  appropriation  of  the 
public  domain  is  essentially  revocable,  if 
made  without  the  consent  of  the  nation ;  that 
it  preserves  over  the  property  alienated  the 
same  right  and  authority  as  if  it  had  remained 
undor  its  control;  and  that  this  principle  was 
one  which  no  lapse  of  time  nor  legal  formality 
could  evade.  All  grants,  therefore,  of  the 
public  rights,  and  especially  those  partaking  of 
the  nature  of  taxes,  or  subsidies,  such  as  fines, 
confiscations,  and  stamps,  were  revoked,  be- 
cause the  subject  was  not  alienable. 

8  Merlin  Rep.,  tit  Dom.  Pub.;  1  Proud., 
Dora.  Pub.,  ea. 

If  the  power  to  review  the  illegal  or  improv- 
ident acts  of  a  monarch,  by  which  "  the  domain 
and  patrimony  of  the  Crown  (one  of  the  princi- 
pal sinews  of  the  State,  as  they  are  termed  in 
the  ordinances)  was  dilapidated  or  impoverish- 
ed in  the  nearly  absolute  monarchies  ot  Europe, 
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was  reserved  to  the  nation,  it  would  seem  to 
follow  that  in  the  American  States,  where  so 
little  has  been  conceded  to  the  government, 
and  whose  "complete  power"  to  amend  or  ab- 
rogate is  80  distinctly  reserved  that  no  inference 
nor  implication  can  arise,  that  the  same  has 
been  relinquished  or  abdicated.  My  conclusion 
is,  that  the  constitution  of  Ohio,  whether  it  is 
to  be  regarded  as  the  expression  of  the  sover- 
eign will  of  the  people,  that  the  extraordinary 
exemptions  granted  to  these  corporations,  by 
which  they  contribute  unequally  to  the  public 
support,  is  contrary  to  the  genius  of  their  insti- 
tutions; or  whethe*  they  are  inconsistent  with 
a  just  apportionment  of  the  public  burdens;  or 
whether,  as  a  declaration  of  the  exigency  of 
the  State,  requiring  an  additional  contribution 
from  them  to  its  revenue;  or  a  judgment  of 
condemnation  of  the  former  government  for  an 
abuse  of  the  powers  it  enjoyra;  that  it  is  above 
and  beyond  the  supervision  or  control  of  the 
Judiciary  Department  of  this  government. 

Nor  docs  the  opinion,  that  this  department 
can  exert  such  an  empire  over  the  people  of 
Ohio,  derive  support,  in  my  opinion,  from  the 
clause  in  the  Constitution  on  the  subject  of  the 
obligation  of  contracts,  nor  the  decisions  of  this 
court  upon  that  clause  of  the  Constitution. 

That  the  people  of  the  States  should  have  re- 
leased their  powers  over  the  artificial  bodies 
which  originate  under  the  legislation  of  their 
representatives,  orover  the  improvident  charges 
or  concessions  imposed  by  them  upon  its 
revenues,  or  over  the  acts  of  their  own  func- 
tionaries, it  is  not  to  be  assumed.  Such  a  sur- 
render was  not  essential  to  any  policy  of  the 
Union,  nor  required  by  any  confederate  obliga- 
tion. Such  an  abandonment  could  have  served 
no  other  interest  than  that  of  the  corporations, 
or  individuals  who  might  profit  by  the  legisla- 
tive acts  themselves.  Combinations  of  classes 
in  society,  united  by  the  bond  of  a  corporate 
spirit,  for  the  accumulation  of  power,  influence 
or  wealth,  by  the  control  of  intercourse  or 
trade,  or  the  spiritual  or  moral  concerns  of  so- 
ciety, unquestionably  desire  limitations  upon 
the  sovereignty  of  the  people,  and  the  existence 
of  an  authority  unon  which  they  can  repose  in 
security  and  confidence.  But  the  framera  of 
the  Constitution  were  imbued  with  no  desire  to 
call  into  existence  such  combinations,  nor 
dread  of  the  sovereignty  of  the  people.  Thqr 
denied  to  Congress  the  power  to  create  (8  Mad. 
Deb.,  1576),  and  the  most  salutaryjealousy  was 
expressed  in  reference  to  them.  The  people  of 
the  States,  during  the  existence  of  the  confed- 
eration, suffered  from  the  violation  of  private 
property  by  their  governments.  In  reconstitut- 
ing their  political  system,  they  abstained  from 
delegating  to  the  United  States  the  powers  to 
emit  bills  of  credit;  to  make  anything  but  gold 
and  silver  a  tender  in  the  payment  of  debts;  to 
pass  any  bill  of  attainder  or  ex  pott  facto  \&w,  or 
law  to  impair  the  obligation  of  contracts,  ex- 
cept so  far  as  necessary  to  a  uniform  law  of 
bankruptcy ;  while  they  protected  property  from 
unreasonable  searches  and  seizures,  and  the 
title  from  detriment,  except  in  the  due  course  of 


legal  proceeding. 
Th 


he  state  governments  were  prohibited  from 
any  corresponding  legislation,  either  in  the  fed- 
eral or  state  constitutions. 
The  power  to  interfere  with  private  contracts 
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is  0D«  of  the  most  delicate  and  difficult,  in  its 
exercise,  of  any  belonging  to  the  sociai  sys- 
tem, and  one  which  there  la  constant  tempta- 
tion to  abuse.  That  its  exercise  is  sometimes 
necessary  is  proved  by  the  history  of  every  civ- 
Uiz»l  state.  Its  judicious  exercise  constitutes 
the  title  of  Solon  and  8ulla  to  fame,  and  has 
been  vindicated  by  the  moat  enlightened  states- 
men. But  the  people  reserved  to  themselves  to 
determine  the  exigences  which  should  call  it  into 
existence.  The  prohibition  is  a  limitation  upon 
the  ordinary  government,  and  not  upon  the 
popular  sovereignty.  In  FUtehtr  v.  Petk,  6 
Cranch,  87,  the  Chief  Justice  doubted  whether 
the  repeal  of  a  grant,  issued  under  a  legislative 
act  by  the  Execdtive  of  a  state,  was  within  the 
competence  of  the  legislative  authoritv ;  and  no- 
tices Uie  distinction  Setween  Acts  of  legislation 
and  sovereignty,  and  treats  the  clause  of  the 
Constitution  under  consideration  as  an  inhibi- 
tion on  legislation.  In  Dartmouth  CoUege  v. 
Woodward,^  Wheat.,  51H,  653,  Mr.  Webeter 
presents  the  distinction  with  prominence  in  his 
argument.  He  says:  "It  is  not  too  much  to  as 
sert  that  the  Legislature  of  New  Hampshire 
would  not  have  beeh  competent  to  pass  the 
Acts  in  question,  and  make  them  binding  oo 
the  plaintiffs,  without  their  assent,  even  if  there 
had  been  in  the  Constitution  of  the  United 
States,  or  of  New  Hampshire,  no  special  re- 
striction on  their  power,  because  these  Acts  are 
not  the  exercise  of  a  power  properly  legisla- 
tive. •  »  •  •  The  British  Parliament  could  not 
have  annulled  or  revoked  this  grant  as  an  ordi- 
nary act  of  legislation.  If  it  had  done  it  at  all, 
it  could  only  have  been  in  virtue  uf  that  sover- 
eign power  called  omnipotent,  which  does  not 
belong  to  any  Legislature  of  the  United  States. 
The  Legislature  of  New  Hampshire  has  the 
same  power  over  the  charier  which  belonged 
to  the  King  who  granted  it,  and  no  more.  By 
the  law  of  England,  the  power  to  grant  cor- 
porations is  a  part  of  the  royal  prerogative.  By 
tile  Revolution  this  power  may  be  considered  as 
havingdevolvedon  the  Legislature  of  the  State, 
and  it  has  been  accordingly  exercised  by  the 
Legislature.  But  the  King  connot  abolish  a  cor- 
poration, or  new  model  it,  or  alter  its  powers, 
without  its  assent."  »  ♦  ♦ 

ChUf  Jyulice  Marshall,  in  describing  the  ju- 
risdiction of  the  court  over  such  contracts,  says 
it  belongs  to  it  "the  duty  of  protecting  from 
legislative  violation  those  contracts  which  the 
Constitution  of  the  country  has  placed  beyond 
legislative  control."  And  in  defining  the  ob- 
ject and  extent  of  the  prohibition,  he  says: 
"  Before  the  formation  of  the  Constitution,  a 
course  of  legislation  had  prevailed  in  many,  if 
not  in  all  the  States,  which  weakened  the  con- 
fidence of  man  in  man,  and  embarrassed  all 
transactions  between  individuals  by  dispensing 
with  a  faithful  {performance  of  engagements. 
To  correct  this  mischief  by  restraining  the  pow- 
er which  produced  it,  the  slate  Legislatures 
were  forbidden  to  pass  any  law  impairing  the 
obligation  of  contracts;  that  is,  of  contracts  re- 
specting properly  under  which  some  individual 
could  clHim  a  right  to  something  beneficial  to 
himself."  These  selections  from  opinions  de- 
livered in  this  court  which  have  carried  the 
prerogative  jurisdiction  of  the  court  to  its  far- 
thest Umit,  and  portions  of  which  are  not  easily 
reconciled  with  a  long  series  of  cases  subse- 
See  la  How. 


quently  decided  (Satterlee  v.  MhtthewMn.  2  Pet. , 
880;  CharUi  lUter  Bridge  11  Pet.,  420;  We»t 
River  Bridge  v.  Dix,  6  How. ,  5U7 ;  8  How. ,  58» ; 
10  Flow.,  611),  show  with  clearness  that  this 
court  has  not,  till  now;  impugned  the  sover- 
eignty of  the  people  of  a  state  over  these  artifi- 
cial bodies  call»l  into  existence  by  their  own 
Legislatures. 

f  have  thus  given  the  reasons  for  the  opin- 
ion that  the  constitution  of  Ohio  and  the  acts 
of  her  government,  done  by  its  special  author 
ity  and  direction,  are  valid  dispositions.  It  is 
no  part  of  my  jurisdiction  to  mquire  whether 
these  public  acts  of  the  people  and  the  State 
were  just  or  equitable.  These  questions  be- 
long entirely  to  themselves. 

It  may  be  that  the  people  may  abuse  the  pow- 
ers with  which  they  are  invested,  and  even  in 
correcting  the  abuses  of  their  government,  may 
not  in  every  case  act  with  wisdom  and  circum- 
spection. 

But,  for  my  part,  when  I  consider  the  justice, 
moderation,  the  restraints  upon  arbitrary  pow- 
er, the  stability  of  sociai  order,  the  security  of 
personal  rights,  and  general  harmony  which 
existed  in  the  country  before  the  sovereignty  of 
governments  was  asserted,  and  when  the  sov- 
ereignty of  the  people  was  a  living  and  opera- 
tive prmciple,  and  governments  were  adminis- 
tered subject  to  the  limitations  and  with  refer- 
ence to  the  specific  ends  for  which  they  were  or- 
ganized, and  iheir  meml)er8  recognized  their 
responsibility  and  dependence,  I  feel  no  anxi- 
ety nor  apprehension  in  leaving  to  the  people  of 
Ohio  a  "  complete  power"  over  their  govern- 
ment, and  all  the  institutions  and  establish- 
ments it  has  called  into  existence.  My  conclu- 
sion is  ,  that  the  decree  of  the  Circuit  Court  of 
Ohio  is  erroneous,  and  that  the  judgment  of 
this  court  should  be  to  reverse  that  decree  and 
dismiss  the  bill  of  the  plaintiff. 

Mr.  Jtutiee  Daniel; 

I  concur  in  the  preceding  opinion  of  my 
brother  Campbell. 

Mr.  Jtutiee  Catron : 

I  also  dissent,  and  concur  with  the  conclu- 
sions of  the  opinions  just  read. 

8.  C— a  McLean,  142. 

Cited-18  How.,  383.  385;  23  How..  395:  1  Black., 
44S;  2  Black..  MS;  4  Wall.,  654;  8  Wall.,  78,  4:18;  13 
Wall.,  878;  18  WbII..2S»,4.'j1:  18  Wall..  827;  21  Wall., 
498;  5  Otto,  too:  6  Otto,  107 ;  1  Abb.  U.  H..  10,  25;  2 
Abb.  U.S.,  8i«,4l8;HcCnbOD,255;  5BUtcbf.,2)»; 
Woolw.,  417 : 8  Blatcbf.,  398 ,401,  402 :  12  Blatchf.,  287, 
298,461;  1  Woods.,  18,424;  I  Sawy.,a9,  70:  Dcady, 
810. 


Ex  parte   In   the  Mattkr    of  WILLIAM 

WELLS. 

(See  S.  C,  18  How.,  307-881.) 

PreHdetit  can  grant  eonditional  pardon — can 
eommnte  tentenee  of  death  to  imprisonrntnt 
for  life — *ueh  pardon  not  abnolnte,  on  ground 
that  condition  it  void. 

The  Preoldent  can  grant  a  conditional  pardon 
I  under  iwctlon  two  of  second  article  of  the  Consti- 
I  tutloii  giving  bim  power  to  grant  pardons. 

Note.— Cim<Jtt<o»ujJ  porrton». 
I     It  seems  agreed  tbat  tbe  King  may  extend  bis 
I  mercy  on  wbat  terms  he  pleases,  and  may  annex 
I  any  condition  which  he  thinks  fit,  wbrtbcr  praced- 
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Such  pirdon  to  not  absolute  on  the  ground  that 
the  oondltioQ  in  tt  Is  void. 

Legal  meaning  of  the  word  "pardon,"  and  Unda 
and  moidents  and  extent  and  eifeott  of,  stated. 

The  condition,  when  accepted  by  the  oonvlct,  to 
the  substitution  by  himself  of  a  lesaer  puntohment 
than  the  law  imposed,  of  which  he  cannot  com- 
plain. 

So  held,  where  the  President  granted  a  pardon  to 
one  sentenced  to  be  hung  for  murder,  upon  condi- 
tion that  he  be  imprisoned  during  life:  commuting 
the  sentence  of  death  to  imprisonment  for  life. 

Argued  Dee.  SI.  1856.      Dteided  Apr.  9,  1856. 

N  PETITION  for  a  writ  of  habeat  eorpia. 


0 


Motion  for  writ  of  habeat  eorpu»,  under  the 
circumstances  and  fact  set  forth  in  the  petition. 

To  the  Honorable,  the  Justices  of  the  Su- 
preme Court  of  the  United  States.  • 

"  The  petition  of  William  Wells  respectfully 
represents:  That  he  was  convicted  of  murder 
at  the  December  Term,  1851,  of  the  Criminal 
Court  of  the  County  of  Washington.District  of 
Columbia,  and  was  sentenced  by  said  court  to 
be  hanged  on  the  2dd  of  April,  1853,  on  which 
said  2dd  of  April,  the  President  of  the  United 
States  granted  him  a  pardon." 

For  substance  of  pardon,  see  opinion  of  the 
court,  "  by  virtue  of  which  said  pardon,  the 
petitioner  was  removed  from  the  place  of  exe- 
cution by  the  Marshal  of  the  District  of  Colum- 
bia, and  was  conveyed  and  received  into  the 
penitentiary  of  the  iJistrict  of  Columbia  where 
he  still  remains  imprisoned ;  that  petitioner  had 
never  prayed  for  nor  desired  a  pardon  with 
such  conditions  annexed,  but  that  after  he  had 
been  conveyed  and  imprisoned  in  the  said 
penitentiary,  and  shut  up  for  more  than  an 
hour  in  one  of  its  cells;  and  while  under  re- 
straint of  duress  of  imprisonment,  pa«  durets 
per  miTuu,  the  said  pardon  was  presented  to 
him  by  the  warden  of  the  penitentiary  and  the 
jailer  of  the  said  jail ;  and  while  under  said 
duress,  be  did  subscribe  in  their  presence  to 
the  following  acceptance  of  the  said  [»ardoD 
and  the  conditions  annexed."  (See  opinion  of 
the  court.) 

The  remainder  of  the  petition  recites  the  pro- 
ceedings in  the  court  below.    A  further  state- 


ment of  the  case  appears  in  the  opinion  of  the 
court. 

Mr.  C.  Lee  Jones,  for  the  petitioner: 

It  is  an  uncompromising  principle  of  law,  that 
the  personal  liberty  of  the  individual  cannot  in 
anj  case  be  abridged  without  the  explicit  per- 
mission of  the  law. 

1  Bl.  Com.,  185;  8  Bl.  Com.,  188. 

The  petitioner  is  now  imprisoned,  not  by 
virtue  of  an  judicial  sentence  inflicting  this 
species  of  punishment  for  an  ascertained  of- 
fense, but  by  authority  of  the  President,  who, 
after  exercising  the  pardoning  power,  has  as- 
sumed powers  not  delegated,  by  legislating  a 
new  punishment  into  existence,  and  then  sen- 
tencing the  petitioner  to  undergo  that  punish- 
ment. The  pardon  is  valid,  but  the  condition 
being  illegal,  is  void  and  of  no  effect  3  Bl. 
Com.,  157. 

Under  the  Constitution  (art.  2,  sec.  21),  the 
President  has  power  to  grant  reprieves  and  par- 
dods  in  certain  cases.  Tne  Constitution  defines 
and  limits  bis  powers,  and  we  are  not  to  be 
guided  bv  what  may  or  may  not  be  done  by 
Uie  Enriuh  Executive. 

Mr.  C.  Cnehtng,  Atty-Oen.,  contra: 

The  language  used  in  the  Constitution  con- 
ferring the  power  to  grant  reprieves  and  par- 
dons, must  be  construed  with  reference  to  its 
meaning  at  the  time  of  its  adoption. 

When  the  word  "pardon"  was  used,  it  con- 
veyed to  the  mind  the  authority  as  exercised 
by  the  English  Crown  or  its  representatives  ia 
the  Colonies,  and  we  should  give  the  word  the 
same  meaning  as  prevailed  here  and  in  Ed- 
gland  at  the  time  when  it  found  a  place  in  the 
Constitution. 

(See  Cathcart  v.  Robin»on,  6  Pet.,  864,  280; 
Flatell'i  case,  8  Watts  &  Serg.,  197. 

Conditional  pardons  at  common  law,  are  co- 
eval with  the  law  itself. 

QviUiam't  case,  cited  from  the  rolls  of  8 
Hen.  VI..  by  Coke;  Co.  Litt.,  274,  B;  Clerk  of 
Hangley't  case,  Y.  B.,  8 ,  N.  6;  Fol.  7,  No.  6; 
Cole's  case,  Sir  F.  Moore,  466. 

Pardons  may  be  "either  absolute  or  on  con  - 
dition,  exception  or  qualiflcalion." 

Vin.  Abr.,  Prerog.,  P.,  A.,  8,  Vol.  XVII.. 


ent  or  subsequent,  on  the  performance  whereof 
the  validity  of  the  pardon  will  depend.  Co.  Lit., 
2T4,  b :  2  Hawk.  P.  C,  ch.  37,  sec  45. 

If  the  condition  is  not  performed  the  prisoner 
remains  in  the  name  state  In  which  he  was  at  the 
time  that  pardon  was  granted.  If  sentence  had 
been  passed,  and  be  Is  ac  large,  he  may  be  remand- 
ed under  his  former  seuteoce.  Patrick  Hadan's 
case,  Leaoh,  220;  People  v.  James,  2  Catncs,  6T; 
People  V.  Potter,  1  Park.  Cr..  47 ;  State  v.  Smith, 
1  Bailey,  283:  State  v.  Addlngton,  2  Bailey,  616;  or 
the  court  may  proceed  to  pass  sentence.  State  v. 
Fuller,  1  Mcdord,  178. 

Under  the  Constitution,  the  President  may  grant 
a  conditional  pardon  or  commutation  of  sentence. 
TT.  S.  V.  Wilson.  7  Pet.,  150. 

The  President  may  grant  a  conditional  pardon 
provided  the  condition  be  compatible  with  the 
genius  of  our  Constitution.   1  Up.  Atty.-Oen.,  341, 

Where  a  condition  is  annexed  to  a  pardon  grant- 
ed, the  fact  that  the  person  pardoned  to  In  prison, 
and  must  accept  the  condition  before  receiving  the 
benefit  of  the  pardon,  does  not  constitute  such 
duress  as  will  make  bto  acceptanceuf  the  condition 
of  no  effect.    Oreathouse's  case,  i  Abb.  D.  S.,  HtS. 

One  who  claims  the  beneflt  of  a  pardon  granted 
upon  conditions,  must  make  clear  amrmatlvc  proof 
that  the  conditions  have  been  completely  per- 
formed. The  requirement  of  an  oath  to  be  taken 
after  issue  of  pardon  to  not  compiled  with  by  show- 


ing  that  an  oath  of  the  same  character  was  taken 
before  Its  Issue.  Haym  v.  U.  S.,  7  Ct.  of  CI.,  448: 
Scott  V.  U.  8.,  8  Ct.  of  CI.,  457. 

Immaterial  variations  in  the  oath  do  not  alfect 
the  pardon.    Hamilton  v.  0.  S.,  7  Ct  of  CI.,  444. 

A  pardon  "to  begin  and  take  effect"  from  the 
da.r  an  oath  to  taken,  docs  not  take  effect  till  t^e 
oath  to  taken.    Waring  v.  U.  S..  7  Ct.  of  CI..  SOI. 

A  pardon  on  condition  that  the  person  pai-doned 
should  not  claim  any  of  his  property  or  the  pro- 
ceeds thereof  that  had  been  sold  by  the  order,  Judtr- 
ment  or  decree  of  a  court  under  the  conSscation 
laws  of  the  D.  S.,  to  a  bar  to  hto  claim.  D.  8.  v.  Six 
Lotsof  ground,  1  Woods,  284. 

Where  the  power  to  conferred  upon  the  Executive 
by  the  Constitution  to  grant  pardons,  it  Includes 
the  granting  conditloMiT  pardons.  People  v.  Hot- 
ter. 1  Park.  Cr.  K.,  47;  Hunt,  ex  parte.  5Eng.,  J»4. 

llantobment  from  U.  B.  is  a  lawful  condition. 
People  V.  Potter,  1  Park.  Cr.  H.,  47 ;  or  that  he  shal  I 
leave  the  state.    State  v.  Smith,  1  Bailey.  2S). 

In  Virginia,  a  condition  annexed  to  a  pardon  was 
held  void  and  the  pardon  absolute.  Commonwealth 
V.  Fowler,  4  Call.,  »5. 

In  New  y  ork  it  was  held  that  a  clause  that  notli- 
iDg  contained  tbervin  to  intended  to  relieve  the 
prisoner  from  the  legal  dlKabiUties  arising  upon  his 
conviction  and  sentence,  but  solely  fromimprlson- 
ment,  was  Incongruous  and  repugnant  and  will  be 
considered  as  surplusage.  People  v.  Pease,  8  Johns. 
Cos.,  833. 

6»  0.8. 
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pi  18.  Co..  8.  Inst,  233;  see,  also,  Patrick  Ma- 
(<ra'«  case,  1  Leach,  Crown  Law,  228;  4  Bl. 
Com.,  401 : 1  Chit  Cr.  Law,  70.  78 ;  Bac.  Abr. . 
Pudon.  E. 

This  Itas  been  the  construction  put,  all  but 
anlTersally,  upon  similar  language  in  the  con- 
•titntions  of  the  several  States. 

Pupte  T.  Jamet,  3  Cai.,  67;  FlaveW*  case,  8 
Watts  &  SerK.,  196;  The  8taU  v.  Smith,  1 
Bailey.  28-3;  T/u>  8taU  t.  Addington,  2  Bailey. 
618;  Tht  Peopie  v.  Potter,  1  Park. Or.,  47. 

This  court  has  held  that  the  President  may 
inoex  conditions  to  a  pardon. 

U.  8.  T.  Wilton,  7  Pet.,  150. 

By  the  local  law  applicable  to  the  District  of 
Columbia,  special  pardons  are  conditionally 
authorized. 

1  Maryland  Laws.  179»;  2  Stat,  at  L..  103. 
aec.  1. 

Mr.  Juttiee  Wajme  delivered  the  opinion 
of  the  court : 

The  petitioner  was  convicted  of  murder  in 
the  Di^ct  of  Columbia,  and  sentanced  to 
be  hung  on  the  23d  of  April,  1852.  Presi- 
dent Fillmore  granted  him  a  conditional  par- 
don. The  material  part  of  it  is  as  follows: 
"For  divers  good  and'  sufficient  reasons  I 
have  jpauted,  and  do  hereby  grant  unto  him, 
the  said  William  Wells,  a  pardon  of  the  offense 
of  which  he  was  convicted,  upon  condition 
that  he  be  imprisoned  during  his  natural  life; 
that  is,  the  sentence  of  dea£  is  hereby  com- 
muted to  Imprisonment  for  life  in  the  peniten- 
tiary of  WaabingtoQ."  On  the  same  day  the 
pardon  was  accepted  in  these  words:  "  1  here- 
by accept  the  above  and  within  pardon,  with 
ooodition  annexed." 

An  application  was  made  by  the  petitioner 
to  the  Circuit  Court  of  the  District  of  Colum- 
bis  for  a  writ  otiiabeaa  corpu*.  It  was  rejected 
and  is  now  before  this  court  by  way  of  appeal. 

The  2d  article  of  the  Constitution  of  the 
United  States,  section  2,  contains  this  provis- 
ba:  "The  President  shall  have  power  to 
grant  reprieves  and  pardons  for  offenses  against 
the  United  States,  except  in  cases  of  impeach- 
ment" 

Under  this  power,  the  President  has  granted 
reprieves  and  pardons  since  the  commencement 
of  the  present  government  Sundry  provisions 
have  been  enacted,  regulating  its  exercise  for  the 
Army  and  Navy,  in  virtue  of  the  constitution- 
al power  of  Congress  to  make  rules  and  regula- 
tkus  for  the  government  of  the  Army  and 
Navy.  No  statute  has  ever  been  passed  regulut- 
ing  It  in  cases  of  conviction  by  the  civil  author- 
ities. In  such  cases  the  President  has  acted 
exclusively  under  the  power  as  it  is  expressed 
hi  the  Constitution. 

Tbk  case  raises  the  question,  whether  the 
Ptcrident  can  constitutionally  grant  a  condi- 
Ifamal  pardon  to  a  convicted  murderer,  sen- 
tenced to  be  hung,  offering  to  change  thatpun- 
idunent  to  imprisonment  for  life;  and  if  he 
does,  and  it  be  accepted  by  the  convict,  whether 
it  Is  not  binding  upon  him  to  justify  a  court  to 
nfaae  him  a  writ  of  liabea$  corpus,  applied  for 
vpoo  the  ground  that  the  pardon  is  absolute, 
md  tlie  condition  of  it  void. 

The  ooonsel  for  the*  prisoner  contends  that 
Am  tlw  ptrdon  is  valid,  to  remit  entirely  tin* 
— (anw  of  the  court  for  his  ezectitwu,  ouU 
to  M  Sow. 


that  the  condition  annexed'  to  the  pardon,  and 
accepted  by  the  prisoner,  is  illegal.  It  is  also 
said  that  a  President  granting  such  a  pardon, 
assumes  a  power  nut  conferred  by  the  Constitu- 
tion— that  ho  legislates  a  new  punishment  into 
existence,  and  sentences  the  convict  to  suffer 
it;  in  this  way  violating  the  legislative  and  ju- 
dicial powers  of  the  government,  it  being  the 
province  of  the  first  to  enact  laws  for  the  pun- 
ishment of  offenses  against  the  United  States; 
and  that  of  the  judiciary,  to  sentence  convicts 
for  violations  of  those  laws,  according  to  them. 
It  is  said  to  be  the  exercise  of  prerogative,  such 
as  the  King  of  England  has  in  such  cases;  and 
that,  under  our  system,  there  can  be  no  other 
foundation,  empowering  a  President  of  the 
United  States  to  show  the  same  clemency. 

We  think  this  is  a  mistake,  arUiag  from  the 
want  of  due  consideration  of  the  legal  mean- 
ing of  the  word  "pardon."  It  is  supposed  that  it 
was  meant  to  be  used  exclusively  with  refer- 
ence to  an  absolute  pardon,  exempting  a  crimi- 
nal from  the  punishment  which  the  law  inflicts 
for  a  crime  he  has  committed. 

But  such  is  not  the  sense  or  meaning  of  the 
word,  either  in  common  parlance  or  in  law. 
In  the  first,  it  is  forgiveness,  release,  remission. 
Forgiveness  for  an  offense,  whether  it  be  one 
for  which  the  person  committing  it  is  liable  in 
law  or  otherwise.  Release  from  pecuniary 
obligation,  as  where  it  is  said,  I  pardon  you 
your  debt.  Or  it  is  the  remission  of  a  penalty, 
to  which  one  may  havo  subjected  himself  by 
the  non-performance  of  an  undertaking  or  con- 
tract, or  when  a  statutory  penally  in  money 
has  been  incurred,  and  it  is  remitted  by  a  pub- 
lic functionary  having  power  to  remit  it. 

.In  the  law  it  has  ditiereut  meanings,  which 
were  as  well  understood  when  the  Constitution 
was  made  as  any  other  legal  word  in  the  Con- 
stitution now  is. 

Such  a  thing  as  a  pardon  without  a  desig- 
nation of  its  kind  is  not  known  in  the  law. 
Time  out  of  mind,  in  the  earliest  books  of  the 
English  law,  everv  pardon  has  its  particular 
denomination.  They  are  general,  special  or 
particular,  conditional  or  absolute,  statutory, 
not  necessary  in  some  cases,  and  in  some  grant- 
able  of  course.  Sometimes,  though,  an  express 
pardon  for  one  is  a  pardon  for  another,  such  as 
In  approver  and  appellee.  priDcipal  and  acces- 
sary in  certain  cases,  or  where  many  are  indict- 
ed for  felony  in  the  same  indictment,  because  the 
felony  is  several  in  all  of  them,  and  not  joint, 
and  the  pardon  for  one  of  them  is  a  pardon  for 
all,  though  they  may  not  be  mentioned  in  it;  or 
it  discbarges  sureties  for  a  fine,  payable  at  a 
certain  day,  and  the  King  pardons  the  princi- 
pal ;  or  sureties  for  the  peace,  if  the  principal 
IS  pardoned  after  forfeiture.  We  might  men- 
tion other  legal  incidents  of  a  pardon,  but  those 
mentioned  are  enough  to  illustrate  the  subject 
of  pardon,  and  the  extent  or  meaning  of  the 
President's  power  to  grant  reprieves  ^nd  par- 
dons. It  meant  that  the  power  was  to  be  used 
according  to  law ;  that  is,  as  it  had  been  used 
in  England,  and  these  States  when  they  were 
colonies,not  because  it  was  a  prerogative  power, 
but  as  incidents  of  the  power  to  pardon,  par- 
ticularly when  the  circumstances  of  any  case 
disclosed  such  uncertainties  as  made  it  doubt- 
ful if  there  should  have  been  a  conviction  of 
the  criminal,  or  when  they  are  such  as  to  show 
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that  there  might  be  a  mitigation  of  the  punish- 
ment without  lesseDing  the  obligation  of  vin- 
dicatory justice.  Without  such  a  power  of 
clemency,  to  be  exercised  by  some  department 
or  functionary  of  a  government,  it  would  be 
most  imperfect  and  deficient  in  its  political 
morality,  and  in  that  attribute  of  Deity  whose 
judgments  are  always  tempered  with  mercy. 
And  it  was  with  the  fullest  knowledge  of  the 
law  upon  the  subject  of  pardons,  and  the  phi- 
losophy of  government  in  its  bearing  upon  the 
Constitution,  when  this  court  instructed  Ohi^ 
Juntiee  Marshall  to  say,  in  The  UnUed  StaXei  v. 
Wilton,  7  Pet.,  162:  "  As  the  power  has  been 
exercised  from  time  immemorial  by  the  Exec- 
utive of  that  nation  whose  language  is  our  lan- 
guage, and  to  whose  judicial  Institutions  ours 
bear  a  close  resemblance,  we  adopt  their  prin- 
ciples respecting  the  operation  and  effect  of  a 
pardon,  and  look  into  their  books  for  the  rules 
prescribing  the  manner  in  which  it  is  to  be 
used  by  the  person  who  would  avail  himself  of 
it."  We  still  think  so,  and  that  the  language  used 
in  the  Constitution,  conferring  the  power  to 
grant  reprieves  and  pardons,  must  be  construed 
with  reference  to  its  meaning  at  the  time  of  its 
adoption.  At  the  time  of  our  separation  from 
Qreat  Britain,  that  power  had  been  exercised 
by  the  King,  as  the  Chief  Executive.  Prior  to 
the  Revolution,  the  Colonies,  being  in  effect 
imder  the  laws  of  England,  were  accustomed 
to  the  exercise  of  it  m  the  various  forms,  as 
they  naay  be  found  in  the  English  law  books. 
They  were  of  course  to  be  appued  as  occasions 
occurred,  and  they  constituted  a  part  of  the 
jurisprudence  of  Anglo- America.  At  the  time 
of  the  adoption  of  the  Constitution,  American 
statesmen  were  conversant  with  the  laws  of 
England,  and  familiar  with  the  prerogatives 
exercised  by  the  Crown.  Hence,  when  the 
words  to  grant  pardons  were  used  in  the  Con- 
stitution, Aey  convey  to  the  mind  the  author- 
ity as  exercised  by  the  English  Crown,  or  by  its 
representatives  in  the  Colonies.  At  that  time 
both  Englishmen  and  Americans  attached  the 
same  meaning  to  the  word  "  pardon."  In  the 
convention  which  framed  the  Constitution,  no 
effort  was  made  to  define  or  change  its  mean- 
ing, although  it  was  limited  in  cases  of  im- 
peachment. 

We  must  then  give  the  word  the  same  mean- 
ing as  prevailed  here  and  in  England  at  the 
time  it  found  a  place  in  the  Constitution.  This 
is  in  conformity  with  the  principles  laid  down 
by  this  court  in  Catheart ».  BMiuon,  5  Pet., 
'iU,  280;  and  in  Flai)eW*i:aae.  8  Walls  &  Berg., 
197;  Attomey-Qcneral's  brief. 

A  pardon  is  said  by  Lord  Coke  to  be  a  work 
of  mercy,  whereby  the  King,  either  before 
attainder,  sentence  or  conviction,  or  after,  for- 
giveth  any  crime,  offense,  punisliment,  execu- 
tion, right,  title,  debt  or  duty,  temporal  or  ec- 
clesiastical (3  Inst.,  238).  And  the  King's 
coronation  oath  is,  "that  he  will  cause  justice 
to  be  executed  in  mercy. "  It  is  frequently  con- 
ditional, as  he  may  extend  his  mercy  upon 
what  terms  he  pleases,  and  annex  to  his  bounty 
a  condition  precedent  or  subsequent,  on  the 
performance  of  which  the  validity  of  the  par- 
don will  depend.  Co.  Litt.,  274-276;  2  Haw- 
kins' Ch.,  36,  sec.  46;  4 Black.  Com.,  401.  And 
if  the  felon  docs  not  perform  the  condition  of 
the  pardon,  it  will  be  altogether  void;  and  he 
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may  be  brought  to  the  bar  and  remanded,  to 
suffer  the  punishment  to  which  he  was  origi- 
nally sentenced,  dole's  case,  Moore,  416;  Bm. 
Abr,,  Pardon,  E.  In  the  case  of  Packer  and 
other* — Canadian  prisoners — 5  Mees.  &  Wels- 
by,  82,  Lord  Abinger  decided  for  the  court;  If 
the  condition  upon  which  alone  the  pardon  was 
granted  be  void,  the  pardon  must  also  be  void. 
If  the  condition  were  lawful,  but  the  prisoner 
did  not  assent  to  it  nor  submit  to  be  transport- 
ed, he  cannot  have  the  benefit  of  the  pardon — 
or  if,  having  assented  to  it,  his  assent  be  revo- 
cable, we  must  consider  him  to  have  retracted 
it  by  the  application  to  be  set  at  liberty,  in 
which  case,  he  is  equally  unable  to  avail  him- 
self of  the  pardon. 

But  to  the  power  of  pardoning  there  are 
limitations.  The  King  cannot,  by  any  pre- 
vious license,  make  an  offense  dispunishable 
which  is  malum  in  «e — t.  «. ,  unlawful  in  Itself, 
as  being  against  the  law  of  nature,  or  so  far 
.against  the  public  good  as  to  be  indictable  at 
common  law.  A  grant  of  this  kind  would  be 
against  reason  and  the  common  good,  and 
therefore  void  (2  Hawk.,cb.  87,  sec.  t&.)  9ohe 
cannot  release  a  recognizance  to  keep  the  peace 
with  another  by  name,  and  generally  with 
other  lieges  of  the  King,  because  it  is  for  the 
benefit  and  safety  of  all  his  subjects  (3  Inst. , 
238).  Kor,  after  suit  has  been  brought  in  a 
popular  action,  can  the  King  discharge  the 
informer's  part  of  the  penalty  (3  Inst.,  288); 
and  if  the  action  be  given  to  the  party  grievea, 
the  King  cannot  discharge  the  same,  3  Inst., 
237).  Nor  can  the  King  pardon  for  a  common 
nuisance,  because  it  would  take  away  the 
means  of  compelling  a  redress  of  it,  unless  it 
be  in  a  case  where  the  fine  is  to  the  King,  and 
not  a  forfeiture  to  the  parly  grieved.  2  Hawk., 
ch.  37,  sec.  83;  5  Chit.  Burn.,  2. 

And  this  power  to  pardon  has  also  been  re- 
strained by  particular  statutes.  By  the  Act  of 
settlement  (I'i  &  13  Will.  III.,  ch.  2,  Eng.), 
no  pardon  under  the  great  seal  is  pleadable  to 
an  impeachment  by  the  Commons  in  Parlia- 
ment, but  after  the  articles  of  impeachment 
have  been  heard  and  determined,  he  may 
pardon.  The  provision  in  our  Constitution, 
excepting  cases  of  impeachment  out  of  tbo 
power  of  the  President  to  pardon,  was  evident- 
ly taken  from  that  Statute,  and  is  an  improve- 
ment upon  the  same.  Nor  does  the  power  to 
pardon  In  England  extend  to  the  Sabeoi  Corpu* 
Act  (31  Car.  II.,  c.  2),  which  makes  it  a  pre- 
munire  to  send  a  subject  to  any  prison  out  of 
England,  &c.,  or  beyond  the  seas,  and  further 
provides  that  any  person  so  offending  shall  be 
mcapable  of  the  King's  pardon.  'There  are 
also  pardons  grantable  as  of  common  right, 
without  any  exercise  of  the  King's  discretion ; 
as  where  a  statute  creating  an  offense,  or 
enacting  penalties  for  its  future  punishment, 
holds  out  a  promise  of  immunity  to  accomplices 
to  aid  in  the  conviction  of  their  associates. 
When  accomplices  do  so  voluntarily,  they  have 
a  right  absolutely  to  a  pardon  (1  Chit.  C.  L., 
766).  Also,  when,  by  the  King's  proclama- 
tion, they  are  promised  immunity  on  discover- 
ing their  accomplices  and  are  the  means  of 
convicting  them.  Rex  v.  Riidd,  Cowp.,  334; 
1  Leach,  118.  But  except  in  these  cases,  ac- 
complices, though  admitted  according  to  the 
usual  phrase  to  be  "  King's  evidence,"  have  no 
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absolute  claim  or  legal  right  to  a  pardon.  But 
they  have  an  equitable  claim  to  pardon,  if 
upon  the  trial  a  full  and  fair  disclosure  of  the 
joint  guilt  of  one  of  them  and  his  associates  is 
made.  He  cannot  plead  it  in  bar  of  an  indict- 
ment for  such  offense,  but  be  may  use  it  to  put 
off  the  trial,  in  order  to  give  him  time  to  apply 
for  a  pardon.  RuddCt  case,  Oowp.,  881 ;  1  Leach, 
115.  So.  conditional  pardons  bv  the  King 
do  not  permit  transportation  or  exile  as  a  corn- 
mutable  punishment,  unless  the  same  has  been 
provided  for  by  legislation. 

See  89  EUz.,  cb.  4,  and  S  Geo.  IV.,  ch.  84,  a 
consolidation  of  all  the  laws  regulating  the 
transportation  of  offenders  from  Oreat  Britain. 

Having  shown,  by  the  citation  of  many  au- 
thorities, the  King's  power  to  grant  condiUonal 
pardons,  with  the  restraints  upon  the  power, 
also  when  pardons  for  offenses  and  crimes  are 
grantable  of  course,  and  when  a  party  has  an 
equitable  right  to  apply  for  a  pardon,  we  now 
proceed  to  show,  by  the  decisions  of  some  of 
the  courts  of  the  States  of  this  Union,  that  they 
have  expressed  opinions  coincident  with  what 
has  been  stated  to  be  the  law  of  England,  and 
more  particularlv  now  the  pardoning  power 
may  be  exercisea  in  them  by  the  Governors  of 
the  States,  whose  constitutions  have  clauses 
mving  to  them  the  power  to  grant  pardons, 
in  terms  Identical  with  those  UKd  in  tiie  Con- 
stitution of  the  United  States. 

In  the  constitulion  of  the  State  of  Pennsyl- 
vania, of  1790,  it  is  declared  in  the  2d  article, 
section  9,  that  the  Governor  shall  have  power 
to  remit  flnes  and  penalties,  and  grant  reprieves 
and  pardons,  except  in  cases  of  impeachment. 

Sargeant,  Jiutiee,  said  in  FlateTt  case,  8 
Wattsi&Serg..  197,  "  several  propositions  were 
made  in  the  convention  which  formed  the  Con- 
stitution of  1888,  to  limit  and  control  the  exer- 
cise of  the  power  of  pardon  by  the  Executive, 
but  they  were  overruled  and  the  provision  left 
as  it  stood."  "  Now,  no  principle  is  better  set- 
tled than  that  for  the  dedniiion  of  legal  terms 
and  construction  of  legal  powers  mentioned  in 
our  Constitution  and  Taws;  we  must  resort  to 
the  common  law  when  no  Act  of  Assembly,  or 
judicial  interpretation,  or  settled  usage,  has  al- 
tered their  meaning." 

Then  proceeding  to  show  the  nature  and  ap- 
plication of  conditions,  the  learned  judge  re- 
marks: ''And  so  may  the  King  make  a  charter 
of  pardon  to  a  man,  of  his  life,  upon  condition. 
A  pardon,  therefore,  being  an  act  of  such  a  na- 
ture as  that  by  the  common  law  it  may  be  upon 
any  condition,  it  has  the  some  nature  and  oper- 
ation in  Pennsylvania,  and  it  follows  that  the 
Governor  may  annex  to  a  pardon  any  condition, 
whether  subsequent  or  precedent,  not  forbid- 
den by  law.  And  it  lies  upon  the  grantee  to 
perform  the  condition ;  or  if  the  condition  is  not 
performed,  the  original  sentence  remains  in 
full  vigor  and  may  be  carried  into  effect." 

To  this  case  we  add  those  of  The  Slate  v. 
Sjnith,  1  Bailey's  8.  C,  288,  288;  also  aoiUA 
Carolina  v.  Addington,  in  the  2d  volume  of  the 
same  reporter,  p.  616;  also  Hunt,  ex  parte,  10 
Ark.,  284;  al30  that  of  The  People  v.  PotUr,  4 
N.  Y.  Legal  Observer,  177;  S.  C,  1  Parker,  Cr., 
47;  and  the  case  of  Ihe  U.  8.  v.  George  Wit 
mm,  7  Pet.,  150. 

But  it  was  urged  by  the  counsel  who  repre- 
sents the  petitioner,  tnat  the  power  to  reprieve 
See  18  How. 


and  pardon  does  not  Include  the  power  to  grant 
a  conditional  pardon,  the  latter  not  having  oeen 
enumerated  in  the  Constitution  as  a  distinct 
power.  And  he  cited  the  constitutions  of  sev- 
eral of  the  Slates,  the  legislation  of  others,  and 
two  decisions,  to  show  that  when  the  power  to 
commute  punishment  had  not  been  given  in 
terms,  that  legislation  had  authorized  it;  and 
that  when  that  had  not  been  done,  that 
the  courts  had  decided  against  the  com- 
mutation by  the  governors  of  the  States.  And 
it  was  said,  so  far  from  the  President  having 
such  a  power,  that  as  the  grant  was  not  in  the 
Constitution,  Congress  could  not  give  it. 

It  not  unfrequently  happens  in  discussions 
upon  the  Constitution,  that  an  involuntary 
change  is  made  in  the  words  of  it,  or  in  their 
order,  from  which,  as  they  are  used,  there  may 
tie  a  logical  conclusion,  though  it  be  different 
from  what  the  Constitution  is  in  fact.  And 
even  though  the  change  may  appear  to  be 
equivalent,  it  will  be  found  upon  reflection  not 
to  convey  the  full  meaning  of  the  words  used 
in  the  Constitution.  This  is  an  example  of  it. 
The  power  as  given  is  not  to  reprieve  and  par- 
don, but  that  the  President  shall  have  power 
to  grant  reprieves  and  pardons  for  offenses 
against  the  United  States,  except  in  cases  of 
impeachment.  The  difference  between  the 
real  languaire  and  that  used  in  the  argument  is 
material!  The  first  conveys  only  the  idea  of 
an  absolute  power  as  to  the  purpose  or  object 
for  which  it  is  given.  The  real  language  of  the 
Constitution  is  general;  that  is,  common  to  the 
class  of  pardons,  or  extending  the  power  to 
pardon,  to  ail  kinds  of  pardons  known  in  the 
law  as  such,  wliatever  may  be  their  denomina- 
tion-. We  have  shown  that  a  conditional  par- 
don is  one  of  them.  A  single  remark  from  the 
power  to  grant  reprieves  will  illustrate  the 
point.  That  is  not  only  to  be  used  to  delay  a 
judicial  sentence  when  the  President  shall  think 
the  merits  of  the  case,  or  some  cause  connected 
with  the  offender,  may  require  it,  but  it  ex- 
tends also  to  cases  ex  neeemtate  legit,  as  where 
a  female  after  conviction  is  found  to  be  en- 
ceinte, or  where  a  convict  t>ecomes  insane,  or  is 
alleged  to  be  so.  Though  the  reprieve  in  eitlier 
case  produces  delay  in  the  execution  of  a 
sentence,  the  means  to  be  used  to  determine 
either  of  the  two  just  mentioned,  are  clearly 
within  the  President's  power  to  direct:  and  re- 
prieves in  such  cases  are  different  in  their  legal 
character,  and  different  as  to  the  causes  which 
may  induce  the  exercise  of  the  power  to  re- 
prieve. 

In  this  view  of  the  Constitution,  by  giving  to 
its  words  their  proper  meaning,  the  power  to 
pardon  conditionally  is  not  one  of  inference  at 
all,  but  one  conferred  in  terms. 

The  mistake  in  the  argument  is,  in  consider- 
ing an  incident  of  the  power  to  pardon  the  ex- 
ercise of  a  new  power,  instead  of  its  being  a 
part  of  the  power  to  pardon.  We  use  the  word 
"  incident "  as  a  legal  term,  meaning  something 
appertaining  to  and  uecefs  irily  depending  upon 
another,  which  is  termed  the  principal. 

But  sidmitting  that  to  be  so,  it  may  be  said, 
as  the  condition,  when  accepted,  t)ecomes  a 
substitute  for  the  sentence  of  the  court,  involv- 
ing another  punishment,  the  latter  is  substan- 
tially the  exercise  of  a  new  power.  But  this  Is 
not  so,  for  the  power  to  offer  a  condition,  with- 
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out  ability  .to  enforce  its  'acceptance,  when  ac- 
cepted by  the  convict,  is  the  sut>stitution,  by 
himself,  of  a  lesser  punishment  than  the  law 
has  imposed  upon  him,  and  be  cannot  complain 
if  the  law  executes  the  choice  he  has  made. 

As  to  the  suggestion  that  conuitional  par- 
dons cannot  be  considered  as  being  voluntarily 
accepted  by  convicts  so  as  to  be  binding  upon 
them,  because  they  are  made  whilst  under  du- 
re* per  minai  and  duress  of  imprisonment,  it  is 
only  necessary  to  remark,  that  neither  applies 
to  this  case,  as  the  petitioner  was  legally  in 
prison.  "  If  a  man  be  legally  imprisoned,  and 
either  to  procure  his  discharge,  or  on  any  other 
fair  account,  seal  a  bond  or  deed,  this  is  not 
duress  or  imprisonment,  and  he  is  not  at  liberty 
to  avoid  it.  And  a  man  condemned  to  be  hung 
cannot  be  permitted  to  escape  the  punishment 
altogether,  by  pleading  that  he  had  accepted  his 
life  by  duresi ptrminaii."  And  if  it  be  further 
urged,  as  it  was  in  the  argument  of  this  case, 
that  no  man  can  make  himself  a  slave  for  life 
by  convention,  the  answer  is,  that  the  petition- 
er had  forfeited  his  life  for  crime,  and  bad  no 
liberty  to  part  with. 

We  belfeve  we  have  now  notice<l  every  point 
made  in  the  argument  by  counsel  on  both  sides, 
except  that  which  deduces  the  President's  pow- 
er to  grant  a  conditional  pardon,  frum  the  lo- 
cal law  of  Mainland,  of  force  in  the  District  of 
Columbia.  We  do  not  think  it  necessary  to 
discuss  it,  as  we  have  shown  that  the  Presi- 
dent's power  to  do  so  exists  under  the  Consti- 
tution of  the  United  Slates. 

We  a/re  of  opinion  that  the  Circuit  Court  of 
the  Dittriet  of  Columbia  rightly  refuted  the  pe- 
titioner't  application,  and  <Att  court  affirnu  it. 

4 

Mr.  Juttice  McLean,  dissenting: 
William  Wells  was  convicted  of  murder,  in 
the  District  of  Columbia,  and  sentenced  to  be 
hung  on  the  23d  of  April,  18S3;  on  which  day 
President  Fillmore  granted  him  a  conditional 
pardon,  for  his  acceptance,  as  follows:  "  The 
sentence  of  death  is  hereby  commuted  to  im- 
prisonment for  life,  in  the  penitentiary  at  Wash- 
ington." On  the  same  day  this  pardon  was  ac- 
cepted, as  follows :  ■  •  I  hereby  accept  the  above 
and  within  pardon,  with  condition  annexed." 
This  acceptance  was  signed  by  Wells,  and  wit- 
nessed by  the  jailer  and  warden.  Wells  now 
claims  tliat  the  pardon  is  absolute  and  the  con- 
dition null  and  void,  and  that  consequently  he 
is  entitled  to  a  discharge  from  imprisonment. 
Application  was  made  in  this  case  to  the 
Circuit  Court  of  the  District  of  Columbia  by 
petition  for  a  writ  of  habea»  eorput,  and  on  the 
petition  the  following  entry  was  made  on  the 
records  of  that  court:  "  William  Wells,  who  was 
convicted  in  the  Circuit  Court  of  this  District 
of  murder,  and  Benlenced  to  be  hung  on  the  23d 
of  April,  18S3.  which  sentence  was  on  that  day 
commuted  by  the  President  of  the  United  States, 
to  that  of  imprisonment  for  life  in  the  peniten- 
tiary of  the  District,  having  been  brought  before 
that  court  on  a  writ  of  hc&ean  eorpus,  the  court 
after  hearing  the  argtiments  of  counsel, and  ma- 
ture delil>eration  bemg  thereupon  had,  do  order 
that  the  said  William  Wells  be  remanded  to  the 
penitentiary,  the  court  being  of  opinion  that  the 
President  of  the  United  Slates  has  the  power  to 
■  commute  the  sentence  of  death  to  that  of  im- 
prisonment for  life,  in  the  penitentiary." 
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A  petition  foraAaA«M()i>r7>iMto  thiscourthas 
been  presented,  and  the  case  has  been  argued 
on  its  merits,  and  it  is  now  before  us  for  con- 
sideration. 

This  case  is  brought  here,  not  as  an  original 
application,  but  in  the  nature  of  an  appeal  from 
the  decision  of  the  Circuit  Court.  It  is  not  an 
appeal  in  form,  but  in  effect,  as  it  brings  the 
same  subject  before  us,  with  the  decisions  of 
the  Circuit  Court  on  the  habea*  eoput,  that  the 
principles  laid  down  by  it  may  be  considered. 

In  Ex  parte  Watkins,  7  Pet.,  668,  the  court 
say:  "  Upon  this  state  of  the  facts  several  ques- 
tions have  arisen  and  been  argued  at  the  bar; 
and  one,  which  is  preliminary  in  its  nature,  at 
the  suggestion  of  the  court.  This  is,  whether, 
under  the  circumstances  of  the  case,  the  court 
possess  jurisdiction  to  award  the  writ;  and 
upon  full  consideration,  we  are  of  opinion  that 
the  court  do  possess  jurisdiction.  The  question 
turns  upon  this,  whether  it  is  an  ^ercise  of 
original  or  appellate  jurisdiction.  If  it  be  the 
former,  then,  as  the  present  is  not  one  of  the 
cases  in  which  the  Constitution  allows  this  court 
to  exercise  original  jurisdiction,  the  writ  must 
be  denied.  Marbury  v.  Madixm,  1  Cranch,  137 ; 
1  Pet.  Cond.,  267.  If  the  latter,  then  it  may 
be  awarded,  since  the  Judiciary  Act  of  1789,  sec. 
14,  has  clearly  authorized  the  court  to  issue  it. 

This  was  decided  in  the  case  of  U.  8.  t. 
Hamilton,  8  Dall.,  17;  Et  parte  BoUman  dt 
8ieartu>out,A  Cranch,  75;aad Exparte Keamejf, 
7  Wheat,  88.  The  doubt  was,  whether,  in  the 
actual  case  before  the  court,  the  jurisdiction 
sought  to  be  exercised  was  not  original,  since  it 
brought  into  question,  not  the  validity  of  the 
original  process  of  capias  ad  aati>faeiendum,  bat 
the  present  right  of  detainer  of  the  prisoner 
under  it  Upon  further  reflection,  however,  the 
doubt  has  been  removed." 

In  that  case,  this  court  "considered  Watkias 
in  custody  under  process  awarded  by  the  Circuit 
Court,  and  that  whether  he  was  rightfully  so 
was  the  very  question  l>efore  the  court;  and  if 
the  court  should  remand  the  prisoner,  it  would 
clearly  be  the  exercise  of  an  appellate  Jurisdic- 
tion." The  same*  remark  applies  with  equal 
force  and  effect  to  the  case  t)efore  us. 

In  this  case  the  question  is,  whether  Wells  is 
rightfully  detained,  under  the  order  of  the 
Circuit  Court,  in  virtue  of  the  commutation 
of  the  original  sentence  by  the  President,  and 
which  the  Circuit  Court  has  held  to  be  a  legal 
detention. 

It  is  not  perceived  that  there  is  any  difference, 
in  principle,  between  this  case  and  the  case  of 
'Catkin*.  'The  court  has  no  power  to  revise,  in 
this  form,  the  judgment  of  the  Circuit  Court 
under  the  law  in  a  criminal  case;  but,  as  in  the 
case  of  Watkins,  we  may  decide  whether  the 
individual  is  held  by  a  legal  custody. 

It  is  said  the  convict  is  now  in  prison  under 
the  original  sentence  of  the  court  So  far  as 
that  sentence  goes,  the  man  is  presumed  to  have 
been  bung  in  April,  1852.  But  it  is  insisted  the 
President  liad  power  to  reprieve  from  the 
sentence  of  death.  This  is  admitted;  but  no  re- 
prieve has  been  granted.  On  the  contrary,  an 
act  has  been  done,  entirely  inconsistent  with  a 
reprieve,  as  that  only  suspends  the  punishment 
for  a  lixcd  period.  The  punishment  of  death 
lias  been  commuted,  for  confinement  to  hard 
labor  in  the  penitentiary  during  life.    It  is  a 
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perrereioii  of  the  facte  to  say  that  Wells  hA 
been  reprieved  by  the  Preaid^t;  nor  can  it  be 
said  that  he  is  now  in  confinement  under  a  sen- 
tence of  death.  The  sentence  of  death  has  been 
commuted  for  confinement.  Since  April,  1053, 
that  sentence  has  been  abrogated  in  effect ;  for  if 
the  President  had  power  to  commute  the  crime, 
the  sentence  is  at  an  end.  The  culprit  is  de- 
tained in  prison  under  this  commutation  of  the 
President,  which  the  Circuit  Court  held  be  had 
the  power  to  do,  and  remanded  the  priiioner  on 
that  ground;  and  whether  this  be  legal,  is  the 
inquiry  on  the  habeas  corpus.  It  does  not  reach 
the  original  sentence  of  the  court.  That  sen- 
tence is  considered  only  as  the  ground  of  the 
oomnimutation ;  and  if  the  President  had  no 
power  to  make  it,  the  detention  of  Wells  is 
illegal.  Is  not  this  a  legitimate  subject  of  in- 
quiry on  a  habeai  corpus  f  It  has  been  held  to 
be  a  legal  detention  by  the  Circuit  Court,  and 
this  opinion  of  the  Circuit'Courtis  brought  be- 
fore us  on  the  liabea*  corpus,  as  the  only  cause 
of  detention. 

The  2d  section  of  the  2d  article  of  the  Con- 
stitution of  the  United  States  declares,  that 
"  the  President  shall  have  power  to  grant 
reprieves  and  pardons  for  offenses  against  the 
United  States,  except  in  cases  of  impeach- 
ments." 

The  meaning  of  the  word  "  pardon,"  as  used 
in  the  Constitution,  has  never  come  before  this 
court  for  decision.  It  has  often  been  decided 
in  the  States,  that  the  Ooveruor  may  grant  con- 
ditional pardons  by  commuting  the  punishment. 
But  in  these  cases  the  Governor  acted  generally, 
if  not  uniformly,  under  special  provisions  in 
the  Constitution  or  laws  of  the  State,  or  on  the 
principles  of  the  common  law  adopted  by  the 
State.  This  is  the  case  in  New  York,  Mary- 
land, Ohio,  and  many  other  states. 

It  is  argued  by  the  Attorney-Oeneral,  that 
the  word  ''pardon"  was  used,  in  the  Constitu- 
tion, in  reference  to  the  construction  given  to  it 
in  England,  from  whence  was  derived  our 
system  of  laws  and  practice;  and  that  the  pow- 
ers exercised  by  the  British  Sovereign  under  the 
term  "pardon"  is  a  construction  necessarily 
adopted  with  the  term.  If  this  view  be  a  sound 
one,  it  has  the  merit  of  novelty.  The  executive 
office  in  England  and  that  of  this  country  is  so 
widely  different,  that  doubts  may  be  entertained 
whether  it  would  be  safe  fur  a  republican  Chief 
Ma^trate,  who  is  the  creature  of  the  laws,  to 
be  influenced  by  the  exercise  of  any  leading 
power  of  the  British  Sovereign.  Their  respect- 
ive powers  are  as  different  in  their  origu  as  in 
their  exercise.  A  safer  rule  of  construction 
will  be  found  in  the  nature  and  principles  of  our 
own  government.  Whilst  the  prerosatives  of 
the  Crown  are  great,  and  occasionalTy,  in  En- 
glish history,  have  buen  more  than  a  match  for 
the  Parliament,  the  President  has  no  powers 
which  are  not  given  him  by  the  Constitution  and 
laws  of  the  country;  and  all  his  acts  beyond 
these  limits  are  null  and  void. 

There  is  another  consideration  of  paramount 
importance  in  regard  to  this  question.  We  have 
under  the  federal  government  no  common  law 
oflenscs,  nor  common  law  powers  to  punish  in 
our  courts;  and  the  same  may  be  said  of  our 
Chief  Magistrate.  It  would  be  strange  indeed 
if  our  highest  criminal  courts  should  disclaim 
all  common  law  powers  in  the  punishment  uf 
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offenses,  whilst  our  President  should  claim  and 
exercise  such  powers  in  pardoning  convicts. 

The  power  of  commutation  overrides  the  law 
and  the  judgmente  of  the  courts.  It  substi- 
tutes a  new,  and,  it  may  be.  an  undefined  pun- 
ishment for  that  which  the  law  prescribes  a 
specific  penalty.  It  is,  in  fact,  a  suspension  of 
the  law,  and  substituting  some  other  punish- 
ment which,,  to  the  Executive,  may  seem  to  be 
more  reasonable  and  /proper.  It  is  true  the 
substituted  punishment  must  be  assented  to  by 
the  convict;  but  the  exercise  of  his  judgment, 
under  the  circumstances,  may  be  a  very  inade- 
quate protection  for  his  rights. 

If  the  law  controlled  the  exercise  of  this  pow- 
er, by  authorizing  solitary  confinpment  for  life, 
as  a  substitute  for  the  punishment  of  death, 
and  so  of  other  offenses,  the  power  would  be 
unobjectionable:  the  line  of  action  would  be' 
certam,  and  abuses  would  be  prevented.  But 
where  this  power  rests  in  the  discretion  of  the 
Executive,  not  only  as  to  its  exercise,  but  as  to 
the  degree  and  kind  of  punishment  substituted, 
it  does  not  seem  to  be  a  power  fit  to  be  exer- 
cised over  a  people  subject  only  to  the  laws. 

To  speak  of  a  contract  by  a  convict,  to  suf- 
fer a  punishment  not  known  to  the  law,  nor 
authorized  by  it,  is  a  strange  language  in  a  gov- 
ernment of  laws.  Where  the  law  sanctions 
such  an  arrangement,  there  can  be  no  objec- 
tion ;  but  when  the  obligation  to  suffer  arises 
only  from  the  force  of  a  contract,  it  is  a  singu- 
lar instrument  of  executive  power. 

Who  can  foresee  the  excitements  and  convul- 
sions which  may  arise  in  our  future  history? 
The  struggle  may  be  between  a  usurping  Exec- 
utive ana  an  incensed  people.  In  such  a  strug- 
gle, this  right,  claimed  by  the  Executive,  of 
substituting  one  punishment  for  another,  under 
the  pardoning  power,  may  become  dangerous 
to  popular  rights.  It  must  be  recollected  that 
this  power  may  be  exercised,  not  only  in  cap- 
ital cases,  but  also  in  misdemeanors,  embracing 
all  offenses  punished  by  the  laws  of  Congress. 
Banishment,  or  other  modes  of  punishment, 
may  be  substituted  and  inflicted,  at  the  discre-  > 
tion  of  the  national*  Executive.  I  cannot  con- 
sent to  the  enlargement  of  executive  power, 
acting  upon  the  rights  of  individuals,  which  is 
not  restrained  and  guided  by  positive  law. 

I  have  no  doubt  the  President,  under  the 
power  to  pardon,  may  remit  the  penalty  in  part, 
but  this  consists  in  shortening  the  time  of  im- 
prisonment, or  reducing  the  amount  of  the  fine, 
or  in  releasing  entirely  from  the  one  or  the 
other.  This  acts  directly  upon  the  sentence  of 
the  court,  under  the  law,  and  is  strictly  an  ex- 
ercise of  the  pardoning  power  in  lessening 
the  degree  of  punishment,  called  for  by  mis- 
taken facts  on  the  trial,  or  new  ones  which 
have  since  become  known. 

The  case  of  Tlie  U.  8.  v.  Wilson,  7  Pet.,  150, 
has  been  referred  to  by  the  Attomey-Gleneral  as 
sanrtioniug  conditional  pardons.  But  the  re- 
marks of  the  court  in  that  case  arose  on  the 
pleadings,  and  not  on  the  power  of  the  Presi- 
dent. He  had  pardoned  Wilson,  but  that  par- 
don had  not  been  pleaded,  or  brought  before 
the  court  by  motion  or  otherwise,  and  the  qpurt 
held  that  the  pardon  could  not  be  considered 
unless  it  was  brought  judicially  before  it.  In 
that  case  the  Chief  Justice  said:  "The  Con- 
btituiioa  gives  to  the  President,  in  general 


Digitized  by 


Google 


307-881 


StmtBMB  CotmT  o»  reu  UntnED  SrAins. 


Dec.  TsrK; 


terms,  the  po-wer  to  grant  reprieves  and  par- 
doDB  for  offenses  against  the  United  States. 

And  he  says,  "  as  this  power  has  been  exer- 
cised from  time  immemorial  b^  the  Executive 
of  that  nation  whose  language  is  our  language, 
and  to  whose  judicial  institutions  ours  bear  a 
close  resemblance,  we  adopt  their  principles, 
respecting  the  operation  and  effect  of  a  pardon, 
and  look  Into  their  boolcs  for  the  rules  prescrib- 
ing the  manner  in  which  it  is  to  be  used  by  the 
person  who  would  avail  himself  of  it."  And  he 
goes  on  to  show  that  a  pardon,  like  any  other 
defense,  must  be  pleaded, to  enable  the  court  to 
act  upon  it.  There  is  nothing  in  the  case  which 
countenances  the  power  of  the  President,  as  in 
this  case  is  contended,  to  commute  the  punish- 
ment of  death  for  confinement  during  life  in 
the  penitentiary.  The  Chief  .Tustice  said,  "  a 
pardon  may  i)e  conditional,"  in  reference  to 
grants  of  pardon  in  England,  and  by  Governors 
of  states. 

There  can  be  no  doubt,  where  one  punish- 
ment is  substituted,  under  the  laws  of  England, 
for  another — as  banishment  for  death — if  the 
convict  shall  return  he  may  be  arrested  on  the 
original  offense;  and  if  he  shall  be  found  by  a 
jury  to  be  tiie  identical  person  originally  con- 
victed, the  penalty  of  death  incurred  by  him 
may  be  inflicted.  '  And  the  same  thing  may  t>e 
done  in  regard  to  all  offenses  where,  in  this 
country,  ^the  law  authorizes  the  pardoning 
power  to  modify  the  punishment  and  give  ef- 
fect to  the  commutation. 

In  4  Call.,  US.  in  Virginia,  a  case  is  reported 
where  the  prisoner  was  indicted  for  felony.  On 
motion  of  the  Attorney  General  for  an  award 
of  execution,  the  Governor's  pardon  was  plead- 
ed, and  urged  as  absolute,  because  the  Governor 
had  no  authority  to  annex  the  condition.  The 
general  court  held  that  the  condition  was  ille- 
gal, and  therefore  the  pardon  was  absolute. 
Another  case  in  Korth  Carolina,  reported  in  4 
Hawks.,  193,  the  defendant  was  convicted  of 
forgery,  sentenced  to  the  pillory,  three  years' 
imprisonment,  thirty  nine  lashes,  and  a  fine  of 
$1,000;  execution  issued  for  fine  and  C08t«; 
conditional  pardon  by  the  Governor.  The 
judge  said  "  the  Governor  cannot  add  or  com- 
mute a  punishment — it  was  consistent  with  bis 
power  to  remit." 

We  are  told  that  when  a  term  is  used  in  our 
Constitution  or  statutes  which  is  known  at  the 
common  law,  we  look  to  that  system  for  its 
meaning.  Pardon  is  a  word  familiar  in  com- 
mon law  proceedings,  but  it  is  not  a  term  pe- 
culiar to  such  proceedings.  It  applies  to  the 
ordinary  intercourse  of  men,  and  it  means  re- 
mission, for^veness.  It  is  said,  in  a  monarchy, 
the  offense  is  against  the  monarch,  and  that 
consequently  he  is  the  only  proper  person  to 
forgive. 

Biacon  says  the  power  of  pardoning  is  irrep- 
arably incident  to  the  Crown,  and  is  a  high 
Ererogative  of  the  King.  And  Comyns,  in  bis 
•igest,  says:  '"The King,  by  his  prerogative, 
may  grant  his  pardon  to  all  offenders  attainted 
or  convicted  ot  a  crime;  and  that  statutes  do 
not  restrain  the  King's  prerogative,  but  they 
araa  caution  for  using  it  well." 

"The  power  to  pardon  is  a  prerogative  power 
of  the  monarch,  which  cannot,  it  seems,  be  re- 
strained by  statute.  Is  this  the  usage  or  the 
common  law  meaning  of  the  word  "  pardon,"  to 
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which  we  are  to  refer  as  a  guide  in  the  present 
case?  If  the  President  can  exercise  the  pardon- 
ing power,  as  free  from  restraints  as  the  Queen 
of  England,  his  prerogative  is  much  greater 
than  has  been  supposed.  Instead  of  looking 
into  the  nature  of  our  government,  for  the  true 
meaning  of  terms  vesting  powers  in  the  Execu- 
tive, are  we  to  be  instructed  by  studying  the 
re^lia  of  the  Crown  of  England;  not  to  ascer- 
tain the-deflnition  of  the  word  "pardon,"  but  to 
be  assured  what  powers  are  exercised  under  it 
by  the  monarch  of  England.  This  is  a  new 
rule  of  construction  of  the  constitutional  pow- 
ers of  the  President.  I  had  thought  he  was  the 
mere  instrument  of  the  law,  and  that  the  flow- 
ers of  the  Crown  of  England  did  not  omameat 
his  brow. 

In  his  commentary  on  the  Constitution,  Judge 
Story  says,  348 :  ■ '  The  whole  structure  of  our 
government  is  so  entirely  different,  and  the  ele- 
ments of  which  it  is  composed  are  so  dissimilar 
from  that  of  England,  that  no  argument  cao 
be  drawn  from  the  practice  of  the  latter,  to 
assist  us  in  a  just  arrangement  of  the  executive 
authority." 

It  is  not  the  meaning  of  the  word  "  pardon  '* 
that  is  objected  to;  but  it  is  the  prerogative 
powers  of  the  Crown  which  are  exercited  under 
that  designation.  The  President  is  the  execu- 
tive power  in  this  country,  as  the  Queen  holda 
the  executive  authority  in  England.  Are  we  to 
be  instructed  as  to  the  extent  of  the  executive 
power  in  this  country,  by  looking  into  the  ex- 
ercise of  the  same  power  in  England? 

In  the  Act  for  the  Better  Government  of  the 
Navy  of  the  United  States,  passed  the  23d 
April,  1800  (2  Stat,  at  L.,  p.  51,  art.  42),  it  is 
declared :  "  The  President  of  the  United  Slates, 
or.  when  the  trial  takes  place  out  of  the  United 
States,  the  commander  of  the  fleet  or  squadron, 
shall  possess  full  -power  to  pardon  any  offun.se 
committed  a^inst  these  articles,  after  convic- 
tion, or  to  mitigate  the  punishment  decreed  by 
a  court-martial."  If,  in  the  opinion  of  Con- 
gress, the  power  to  pardon  included  the  power 
to  commute  the  punishment,  this  provision 
would  seem  to  be  unnecessary. 

But  admit  that  the  power  of  the  President  to 
pai-don.is  as  great  as  are  the  prerogatives  of  the 
Crown  in  England,  still  the  Act  before  us  is 
unsustainable.  The  Queen  of  England  cannot 
do  what  the  President  has  done  in  this  instance. 
She  has  no  power,  except  under  statutes,  to 
commute  a  punishment,  to  which  the  prisoner 
has  been  judicially  sentenced,  for  any  other 
punishment  at  her  discretion. 

By  the  Act  of  George  III.,  ch.  140,  it  is  pro- 
vided, "  that  if  His  Majesty  shall  be  graciously 
pleased  to  extend  his  mercy  to  any  offender  li- 
able to  the  punishment  of  death  l>y  the  sen- 
tence of  a  naval  court-martial,  upon  condition 
of  transportation,  or  of  transporting  him^^lf 
beyond  seas,  or  upon  condition  of  being  im- 
prisoned within  any  jail  in  Great  Britain,  or  on 
condition  of  being  kept  to  bard  labor  in  any 
jail  or  house  of  correction,  or  penitentiary 
house,  &c.,  it  shall  and  may  be  lawful  for  any 
justice  of  the  King's  Bench,  &c.,  upon  such 
intention  of  mercy  as  aforesaid  being  notified 
in  writing,  to  allow  to  such  offender  the  bene- 
fit of  such  conditional  pardon  as  shall  be  ex- 
rressed  in  such  notification;  And  the  judge 
■-  required  to  make  an  order  in  regard  to  tEe 
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panishment,  which  is  declared  to  be  as  effect- 
ual as  if  such  panishment  had  been  inflicted 
by  the  sentence  of  the  court;  and  the  sentence 
of  death  was  made  to  apply  to  such  offender 
should  he  escape." 

And  <^n;  by  the  Act  of  Oeoree  IV.,  21st 
June,  1SJ4,  it  is  provided,  •'  when  His  Majesty 
shall  be  pleased  to  extend  his  mercy,  upon  con- 
dition of  transportation  beyond  seas,  &c. ,  one 
of  His  Majesty's  principal  secretaries  stiall  sig- 
nify the  same  to  the  proper  court,  before 
which  the  offender  has  been  conTicted;  such 
court  shall  allow  to  such  offender  the  benefit 
of  a  conditional  pardon,  and  make  an  order 
for  the  immediate  transportalioo  of  such  of- 
fender. And  the  Act  declares  that  any  person 
found  at  large,  who  had  been  thus  transport- 
ed, should  suffer  death,"  &c. 

Statute  28.  7  &  8  of  George  IV.,  sec.  18,  de- 
clares that,  "  when  the  King's  Majesty  shall  be 
pleased  to  extend  his  royal  mercy  to  any  of- 
fender, his  royal  sign-manual,  countersigned 
by  one  of  his  prindpal  secretaries  of  state. 
shall  grant  to  such  offender  a  free  or  a  condi- 
tional pardon."  &c. 

In  64  Oeo.  III.,  ch.  146,  where  there  was  a 
conviction  for  high  treason,  the  King  was  au- 
thorized to  change  the  punishment — that  said 
person  shall  not  ue  hanged  by  the  neck — but 
that  instead  thereof  sucn  person  should  be  be- 
headed, &c. 

It  is  laid  down  in  Coke's  8d  Institute,  Vol. 
VI.,  p.  52:  "Neither  can  the  Kingby  any  war- 
rant under  the  great  seal  alter  the  execution, 
otherwise  than  the  judgment  of  the  law  doth 
direct."  In  that  same  book,  p.  211.  he  says, 
"it  is  a  maxim  of  law,  that  execution  must 
be  according  to  the  judgment." 

The  Sovereign  of  England,  with  all  the  pre- 
rogatives of  the  Crown,  in  granting  a  condi- 
tional pardon,  cannot  substitute  a  punishment 
which  the  law  docs  not  authorize.  The  law 
authorizes  the  Sovereign  to  transport,  or  inflict 
other  punishments,  for  certain  offenses,  and 
this  being  Dignified  to  some  one  or  more  of  the 
judges,  effect  is  given  to  the  condition  through 
his  or  their  instrumentality.  8o  that  the  pun- 
ishment inflicted  is  matter  of  record.  And 
should  the  offender  return  into  England,  after 
banishment,  the  law  subjects  him  to  punish- 
ment under  the  original  conviction.  Here  is 
certainty  in  limiting  on  the  one  band  the  dis- 
cretion of  the  pardoning  power,  and  on  the 
other  the  rights  of  the  culprit. 

With  very  few,  if  any,  exceptions,  condi- 
tional pardons  have  not  been  granted  by  the 
Oovemors  of  states,  except  where  express  au- 
thority has  been  given  in  the  Constitution  or 
laws  of  the  slates.  So  early  as  the  12th  of 
March,  1794.  a  law  of  New  York  provided 
"  that  it  shall  and  may  be  lawful  for  the  per- 
son administering  the  government  of  the  State, 
for  the  time  being,  in  all  cases  in  which  he  is 
aalhorized  by  the  Constitution  to  grant  par- 
dons, to  grant  the  same  upon  such  conditions, 
and  with  such  restrictions,  and  under  such 
linnitations,  as  he  may  think  proper." 

The  distinguished  Attomey-Oeneral,  Mr. 
Wirt,  being  called  on  for  his  opinion  in  a  case 
differing  from  the  present,  but  involving,  to 
some  extent,  the  same  principles,  in  his  tetter 
of  4th  January,  1820,  to  the  Secretary  of  the 
Navy,  snys:  "  Tour  letter  of  the  80tb  ultimo, 
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submits,  for  my  opinion,  the  power  of  the 
President  to  change  the  sentence  of  death, 
which  has  been  passed  by  a  general  court-mar- 
tial on  William  Bonsman,  a  private  in  the 
marine  corps,  into  a  sentence  of  "  service  and 
restraint  for  the  space  of  one  year,  after  which 
to  cause  him  to  be  drummed  from  the  marine 
corps  as  a  disgrace  to  it." 

He  refers  to  the  42d  article  of  the  Rules  and 
Regulations  of  the  Nav^,  which  embrace  the 
marine  corps,  and  which  declares  that  the 
President  of  the  United  States  shall  possess 
full  power  to  pardon  any  offense  against  these 
articles  after  conviction,  or  to  mitigate  the 
punLihment  decreed  by  a  court-martial."  And 
he  says,  "  the  power  of  pardoning  the  offense 
does  not,  in  my  opinion,  include  the  power  of  ' 
changing  the  punishment;  but  the  '  power  to 
mitigate  the  punishment,'  decreed  by  a  court- 
martial,  cannot,  I  think,  be  fairly  understood 
in  anv  other  sense  than  as  meaning  a  power  to 
substitute  a  milder  punishment  in  the  place  of 
that  decreed  by  the  court  martial,  in  which 
sense  it  would  justify  the  sentence  which  the 
President  proposes  to  substitute,  in  the  case' 
under  consideration." 

The  power  of  mitigation,  he  savs,  "  in  gen- 
eral terms,  leaves  the  manner  of  performing 
this  act  of  mercy  to  himself,  and  if  it  can  be 
performed  in  no  other  way  than  by  changing 
Its  species,  the  President  has,  in  m^  opinion, 
the  power  of  adopting  this  form  of  initiation ;" 
and  he  observes,  "to  den^him  the  power  of 
changing  the  punishment  in  this  instance,  is  to 
deny  him  the  power  of  mitigating  the  severest 
of  all  punishments.  Congress  foresaw  that 
there  were  cases  in  which  the  exercise  of  the 
power  of  entire  pardon  might  be  proper;  they 
therefore,  in  the  first  branch  of  the  article,  gave 
him  the  power  to  pardon.  But  they  foresaw, 
also,  that  there  would  bo  cases  in  which  it 
would  be  improper  to  pardon  the  offense  en- 
tirely, in  which  there  ought  to  be  some  pun- 
ishment, but  in  which,  nevertheless,  it  might 
be  proper  to  inflict  a  milder  punishment  than 
that  decreed  by  the  court-martial;  and  hence, 
in  another  and  distinct  member  of  the  article 
thev  give  him,  in  general  terms,  the  separate 
and  distinct  power  of  mitigation." 

It  will  be  seen  that  Ur.  Wirt  places  the 
power  of  mitigation  expressly  under  the  article 
cited. 

In  a  letter  to  the  President  on  the  power  to 
pardon,  dated  80th  March,  1820,  Mr.  Wirt  says: 
"  The  power  of  pardon,  as  given  by  the  Con- 
stitution, is  the  power  of  absolute  and  entire 
pardon.  On  the  principle,  however,  that  the 
greater  power  includes  the  less,  I  am  of  opin- 
ion that  the  power  of  pardoning  absolutely  in- 
cludes the  power  of  pardoning  conditionally. 
There  is,  however,"  he  says,  "great  danger 
lest  a  conditional  pardon  should  operate  as  an 
absolute  one,  from  the  difficulty  of  enforcing 
the  condition,  or,  in  case  of  a  breach  of  it,  re- 
sorting to  the  original  sentence  of  condemna- 
tion ;  which  difficulty  arises  from  the  limited 
powers  of  the  national  government. 

"But  suppose,"  he  remarks,  "a  pardon 
granted  on  a  condition,  to  be  executed  by  offl 
cers  of  the  federal  government — as,  for  ex- 
ample, to  work  on  a  public  fortification — and 
suppose  this  condition  violated  by  running 
away,  where  is  the  power  of  arrest,  in  these 
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circumstances,  given  by  any  law  of  the  United 
States?  And  suppose  Uie  arrest  could  be  made, 
wliere  is  the  clause  in  any  of  our  judiciary  acts 
that  authorizes  a  court  to  proceed  in  such  a 
state  of  things?  And  witllout  some  poeitive 
legislative  regulation  on  the  subject,  I  Icnow 
that  some  of  our  federal  judges  would  not  feel 
themselves  at  liberty  to  proceed,  de  now,  on 
the  original  case.  It  is  true  the  King  of  En- 
gland grants  such  conditional  pardons  by  the 
common  law;  but  the  same  common  law  has 
provided  the  mode  of  proceeding  for  a  breach 
of  the  condition  on  the  part  of  the  culprit. 
We  have  no  common  law  here,  however,  and 
hence  arises  the  difllciilty."  And  he  says:  "  If 
a  condition  can  t)e  devised  whose  execution 
would  be  certain,  I  have  no  doubt  that  the 
President  may  pardon  on  such  condition.  All 
conditions  precedent  would  be  of  this  charac- 
ter; e.  g.,  pardon  to  a  military  officer  under 
sentence  of  death,  on  the  previous  condition  of 
resigning  bis  commission. 

In  his'Ietterto  the  President,  dated  18th  Sep- 
teralxjr,  1845,  Mr.  AttomeyOeneral  Mason 
says:  "  I  cannot  doubt  the  power  of  the  Pres- 
ident to  mitigate  a  sentence  of  dismission  from 
the  service,  by  commuting  it  into  a  snepension 
for  a  term  of  years  without  pay.  A  dismission 
is  a  perpetual  suspension  without  pay;  and  the 
limited  suspension  without  pay  is  the  inferior 
degree  of  the  same  punishment.  The  minor  is 
contained  in  the  major."  And  be  savs:  "  The 
sentence  of  death  Tor  murder  could  be  miti- 
gated by  substituting  any  punishment  which 
the  law  would  authonzelhe  court  to  inflict  for 
manslaughter.  This  is  the  inferior  degree  of 
the  offense." 

And  again,  in  his  letter  to  the  Secretary  of 
the  Navy,  dated  16th  of  October,  1845,  Mr. 
Mftson  says:  "  Did  this  power  to  mitigate  the 
sentence  include  the  power  to  commute  or  sub- 
stitute another  and  a  milder  punishment  for 
that  decreed  by  the  court  (referring  to  a  court- 
martial),  the  mitigation,"  he  says,  "  must  be  of 
the  punishment  adjudged,  by  reducing  and 
modifying  its  severity,  except  as  in  sentencesof 
death,  where  there  is  no  degree."  He  says: 
"  At  the  War  Department  it  has  always  been 
considered  that  the  Executive  has  not  the  power 
by  way  of  mitigation,  to  substitute  a  differ- 
ent punishment  for  that  inflicted  by  sentence  of 
a  court  martial — the  general  rule  being  that  the 
mitigated  sentence  must  l)e  a  part  of  the  pun- 
ishment decreed."  He  further  remarks,  "that 
in  1820,  Mr.  Wirt  gave  an  opinion  recognizing 
this  rule,  but  made  a  substitution  of  a  differ- 
ent punishment  for  the  sentence  of  death  an 
exception ;  and  be  places  it  on  the  ground  that 
capital  punishment  can  only  be  mitigated  by  a 
change  of  punishment."  Mr.  Attomey-Qener- 
al  should  havQ  said,  that  the  power  given  in 
the  article  to  mitigate  was  referred  to  by  Mr. 
Wirt  as  authorizing  the  mitigation,  and  not  the 
general  power  to  pardon. 

No  higher  authority  than  Mr.  Wirt  can  be 
found,  as  coming  from  the  law  officer  of  the 
government.  It  gives  to  the  procedure  now 
before  us  no  countenance  or  support,  but 
throws  the  weight  of  his  great  name  against 
the  exercise  of  Uie  power  assumed. 

But  it  is  said  that  the  power  of  commutation 
may  be  exercised  by  the  President  under  the 
laws  of  Maryland,  adopted  by  Congress  on  the 
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cession  of  the  territory  which  now  constitutes 
the  District  of  Columliia. 

The  constitution  of  Maryland  provides,  that 
the  Governor  "  alone  may  exercise  all  other  the 
executive  powrs  of  government,  where  the 
concurrence  of  council  is  not  required  accord- 
ing to  the  laws  of  the  State,  and  grant  reprieves 
or  pardons  for  any  crime,  except  in  cases  wliere 
the  law  shall  otherwise  direct."  This,  I  sup- 
pose, no  one  will  contend,  can  be  applied  to 
the  President  of  the  United  States.  The  con- 
stitutional provision  is  made  subject  to  the  ac- 
tion of  the  Legislature. 

A  Statute  of  Maryland  was  passed  in  1847 
(ch.  17V to  malce  conditional  pardons  effectual. 
This  law  can  only  tend  to  show  that  there  was 
no  prior  law  by  which  such  pardons  could  be 
made  effectual. 

The  first  law  of  Maryland  on  the  subject  of 
pardon  was  enacted  in  1787.  The  ist  section 
provided,  "  that  the  Oovemor  may,  in  his  dis- 
cretion, grant  to  any  offender  capitally  con- 
victed a  pardon,  on  condition  contained  there- 
in, and  is  and  diall  be  effectual  as  a  condition 
according  to  the  intent  thereof." 

The  2d  section  provides,  if  the  convict 
be  a  slave,  he  may  be  transported  out  of  the 
State,  and  sold  for  the  benefit  of  the  State. 

The  4th  sec.  declares,  if  a  party  who  has  lieen 
pardoned  on  condition  of  leaving  the  State 
shall  return  contrary  thereto,  he  shall  be  ar- 
rested, and  on  being  found  by  a  jury  to  be  the 
same  person,  the  court  shall  pass  such  judg- 
ment as  the  law  requires  for  the  crime  com- 
mitted. 

The  second  law  on  the  same  subject,  was  en- 
acted in  1705. 

The  1st  sec.  requires  the  Oovemor  to  issue  a 
warrant  to  the  sheriff,  to  carry  the  sentence  of 
the  court  into  effect.  The  2d  sec.  that,  in  bis 
discretion,  the  Qovernor  may  commute  or 
change  any  sentence  or  judgment  of  death  into 
other  punishment  of  such  criminal  of  this  State, 
upon  such  terms  and  conditions  as  he  shall 
think  expedient.  And  if  a  slave,  he  may  be 
transported  and  sold  for  the  benefit  of  the 
State. 

By  an  Act  of  Congress  of  the  27th  of  Febru- 
ary, 1801,  it  was  declared,  "that  the  laws  of 
Maryland,  as  they  now  exist,  shall  be  and  con- 
tinue in  force  in  that  part  of  the  said  district 
which  was  ceded  by  that  State  to  the  United 
States,  and  by  them  accepted."  This  provis- 
ion covers  What  is  now  the  District  of  Columbia. 

That  the  general  laws  of  Maryland  for  the 
punishment  of  offenses,  the  practice  of  the 
courts,  forms  of  action,  contracts,  &c.,  come 
under  the  laws  of  Maryland,  is  undoubted. 
But  the  question  is,  whether  the  above  laws 
which  regulate  pardons  by  the  Governor,  ap- 
ply to  the  President  of  the  United  States,  in 
the  exercise  of  the  same  power.  Af  rer  much 
reflection,  I  have  come  to  the  conclusion  that 
they  can  neither  justify  nor  control  the  exercise 
of  ue  constitutional  power  of  the  President  to 
grant  a  pardon,  for  the  following  reasons: 

1.  Their  language  is  inappropriate,  and  some 
of  their  provisions  are  inconsistent  with  the  du- 
ties of  the  President.  The  Qovernor  is  required 
to  issue  a  warrant  to  execute  the  sentence  of 
the  court,  and  also  to  sell  convicted  slaves  for 
the  benefit  of  the  State.  Can  the  President  do 
this? 
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3.  For  more  than  half  a  century  these  acts 
have  not  been  applied  to  the  President,  although 
he  has  often  granted  pardons,  until  in  the  case 
DOW  before  us.  Nor  have  either  of  the  laws 
been  referred  to  by  any  one  of  the  attorneys- 
general  who  have  been  consulted  on  the  sub- 
^t.  and  who  have  given  elaborate  opinions, 
and  particularly  Mr.  Wirt,  who  dwells  upon 
the  difficulty,  if  not  impracticability,  of  carry- 
ing out  the  condition  on  which  the  pardon  was 
granted,  without  specific  legislation.  No  ref- 
erence was  made  to  these  laws  by  the  late  At- 
torney-General, on  whose  advice  the  punish- 
ment of  death  was  commuted,  in  favorof  Wells, 
to  imprisonment  for  life. 

Any  regulation  respecting  the  high  preroga- 
tive power  to  pardon  or  commute  the  punish- 
ment of  a  convict,  must  be  general,  and  extend 
as  far  as  the  federal  jurisdiction  extends,  and 
cannot  be  restricted  by  any  Act  of  Congress  to 
any  particular  state  or  territory.  The  power 
is  ^ven  in  Uie  Constitution,  and  it  may  be  ex- 
ercised comroensurato  with  that  fundamental 
law;  and  any  modification  of  the  power,  to  l>e 
exercised  at  the  discretion  of  the  President, 
must  I>e  co-extensive  with  the  constitutional 
power. 

The  8th  section  of  the  Ist  article  of  the  Con- 
stitution declares  that  Congress  shall  have 
power  "  to  make  all  laws  which  shall  be  neoes 
sary  and  proper  for  carrying  into  execution  the 
foregoing  powers,  and  all  other  powers  vested 
by  this  Constitution  in  the  government  of  the 
United  States,  or  in  any  department  or  oflScer 
thereof." 

4.  The  above  Acts  of  Maryland  can  only  op- 
erate in  this  case  as  Acts  of  Congress,  and  in 
that  yiew  they  have  been  enacteid  more  than 
fifty  years,  without  being  referred  to  or  acted 
on  during  that  period,  although  the  subject  of 
conditional  pardon  has  been  often  discussed, 
and  the  want  of  provisions  which  they  contain 
deeply  felt  and  expressed.  Under  such  circum- 
stances, is  it  possible  to  consider  those  Acts,  or 
either  of  them,  as  in  force  in  this  district  since 
1801?  If  this  be  so,  it  is  the  most  extraordina- 
ry event  that  has  occured  in  the  legal  history  of 
any  country. 

The  laws  adopted  from  Maryland  were  not 
specified  by  name:  of  course,  tliose  only  which 
were  local  in  their  character,  and  were  neces- 
sary in  their  nature  to  regulate  local  transac- 
tions, and  the  courts  which  settle  controversies, 
were  adopted.  The  laws  which  regulate  the 
duty  and  powers  of  the  Oovernor,  in  regard  to 
pardons  granted  to  offenders,  no  more  apply  to 
the  President  than  duties  prescribed  for  the  Ac- 
tion of  the  (Jovernor  in  any  other  matter.  This 
shows  the  reason  why  the  above  laws  have  been 
dormant,  as  if  unknown,  for  more  than  fifty 

Sears.    It  is  too  late  now  to  resuscitate  them, 
owever  strongly  the  present  exigency  may  call 
for  them. 

I  am  not  opposed  to  commutation  of  punish- 
ment, where  it  may  be  called  for  by  any  great 
principle  of  justice  or  humanity;  but  the  exer- 
cise of  such  power  sliould  be  regulated  by  law, 
and  not  left  to  the  discretion  of  the  Executive. 
As  the  law  now  stands,  the  punishment  substi- 
tuted, as  well  as  the  exercise  of  the  power,  rests 
upon  discretion ;  and  there  is  no  legal  mode  of 
giving  effect  to  the  commutation;  and  this  is 
an  unanswerable  objection  to  it.  No  court 
See  18  How. 


would  execute  the  convict  on  the  original  sen- 
tence under  such  circumstances. 

If  the  condition  on  which  a  pardon  shall  be 
granted  be  void,  the  pardon  becomes  absolute. 
This,  I  think,  is  a  clear  principle,  although 
there  may  be  found  some  opinions  against  it. 
The  President  has  the  power  to  pardon,  and  if 
he  make  the  grant  on  an  impossible  condition 
— for  a  void  condition  may  be  considered  of 
that  character — the  grant  is  valid. 

The  condition  being  void,  I  think  Wells  is 
illegally  detained ,  and  should  be  discharged. 

Mr.  JtttUee  Cartii,  dissenting: 

In  Ex  parte Kains,  14  How.,  117, 1  examined, 
with  care,  the  jurisdiction  of  this  court  to  issue 
writs  of  habeai  eorpus  to  inquire  into  causes  of 
commitment.  I  then  came  to  the  conclusion 
that  the  mere  fact  that  a  circuit  court  had  ex- 
amined the  cause  of  contmitment  and  refused  to 
discharge  the  prisoner,  did  not  enable  this 
court,  by  a  writ  of  habecu  corpus,  to  re-examine 
the  same  cause  of  commitment.  Though  sub- 
sequent reflection  has  confirmed  the  opinion 
then  formed,  I  should  have  acquiesced  in  the  , 
jurisdiction  assumed  in  this  case,  if  a  majority 
of  the  court,  in  Koine'*  case  has  decided  con- 
trary to  my  opinion.  But  the  question  was 
then  left  undecided;  and  in  this  case,  for  the 
first  time,  in  my  judgment,  has  jurisdiction 
been  assumed,  on  the  ground,  not  that  the  cause 
of  commitment  was  originally  examinable  here 
— for  that  would  be  an  exercise  of  original  juris- 
diction— but  that  though  not  thus  originally  ex- 
aminable, yet,  as  the  Circuit  Court  had  the 
prisoner  before  it,  and  has  remanded  him,  this 
court,  by  a  writ  of  habea*  eorpu»,  may  examine 
that  decision  and  see  whether  it  be  erroneous 
or  not. 

That  this  is  the  only  ground  on  which  the 
jurisdiction  over  this  case  can  be  rested,  or  that 
It  cannot  be  considered  to  be  an  examination  of 
the  original  cause  of  commitment,  will  clearly 
appear,  if  we  attend  to  what  that  cause 
of  commitment  was.  The  petitioner  was 
convicted  capitally.  His  sentence  is  not 
brought  before  us  in  form,  but  we  must 
infer  that  it  ordered  him  to  be  imprisoned 
until  the  day  which  was  by  the  court,  or  should 
be  by  the  Executive,  fixed  for  his  execution. 
He  received  a  conditional  pardon.  Regalarly, 
I  consider  that  he  should  have  been  brought 
before  the  Circuit  Court  upon  a  writ  of  habeat 
eorpiM,  and  have  there  pleaded  his  pardon,  in 
bar  of  so  much  of  his  sentence  as  directed  him 
to  be  hung;  or,  in  bar  of  the  entire  sentence  if 
the  condition  requiring  him  to  continue  in  im- 
prisonment for  life,  was  inoperative.  United 
StaUt  V.  Wilson,  7  Pet.,  ISO.  If  this  had  been 
done,  the  Circuit  Court  would  have  pronounced 
its  judgment  upon  the  validity  of  such  a  plea; 
and  in  conformity  with  the  decision  which  that 
court  has  made  in  this  case,  it  must  have  entered 
a  Judgment  vacating  its  former  sentence,  and 
sentencing  the  petitioner  to  imprisonment  dur- 
ing life  in  the  penitentiary  of  this  District. 

Over  such  a  sentence  this  court  could  have 
exercised  no  control,  either  by  writ  of  error  or 
of  hai)ea»  eorput.  Not  by  writ  of  error,  for 
none  is  allowed  in  criminal  cases.  Notbyhabeai 
eorput,  for,  as  was  held  in  Mc  piirte  Watkins,  8 
Pet.,  108,  a  writ  of  /labeaa  eorput  cannot  issue 
from  this  court  to  examine  a  criminal  sentence 
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of  the  Circuit  Court,  even  where  the  objection 
to  the  sentence  is,  that  it  appears  on  the  face  of 
the  record,  in  the  opinion  of  this  court,  that 
the  Circuit  Court  had  not  jurisdiction,  and  its 
proceeding  was  merel  v  void ;  because  the  circuit 
courts  are  the  flnal  judges  of  their  own  jurisdic- 
tion ;  and  of  all  their  proceedings  ia  criminal 
cases.  This  court  has  no  power  to  reverse  one 
of  their  criminal  judgments  for  any  cause,  and 
consequently  no  power  to  form  any  judicial 
opinion  upon  the  correctness  thereof. 

In  the  case  lx;fore  us,  so  far  as  appears,  the 
petitioner  did  not  formally  plead  his  pardon, 
nor  did  the  Circuit  Court,  by  an  entry  on  its 
records,  formally  vacate  the  capital  sentence, 
and  sentence  the  prisoner  anew.  But  that  court, 
using  its  own  flnal  judgment  as  to  the  proper 
mode  of  proceeding  in  this  criminal  case,  pro- 
ceeded in  such  manner  and  form  as  it  deemed 
to  be  according  to  law.  It  remanded  the  pris- 
oner, in  execution  of  tfie  original  sentence,  so 
far  as  that  directed  his  imprisonment.  After 
tliis  bad  been  done,  the  imprisonment  may  be 
viewed  in  one  of  two  aspects.  It  may  be  con- 
sidered as  continued  under  the  original  sen- 
tence; the  execution  of  that  part  of  the  sentence 
which  commanded  him  to  be  hung  being  post- 
poned by  the  pardon,  so  long  as  there  shall  be 
no  breach  of  the  condition ;  or  the  original  sen- 
tence may  he  treated  as  modified  by  the  pro- 
ceedings under  the  habeat  corput  in  the  Circuit 
Court,  and  that  part  of  the  sentence  which  com- 
manded him  to  be  hung,  as  annulled,  the  resi- 
due remaining  in  force. 

As  I  view  this  case,  therefore,  it  stands  thus: 
the  petitioner  is  imprisoned  under  a  criminal 
sentence  of  the  Circuit  Court.eitber  as  originally 
pronounced,  or  as  modified  by  the  order  of  the 
Circuit  Court  made  under  the  writ  of  h/iieai 
eorput.  That  original  or  modified  criminal 
sentence  is  the  cause  of  his  commitment. 
Though  this  court  has  no  jurisdiction  by  writ 
of  error  to  revise  such  a  sentence,  and  has  de- 
liberately decided,  in  Ex  parte  Waikins.  that  a 
writ  of  habeas  eorput  cannot  be  made  a  writ  of 
error  for  such  a  purpose,  yet  by  a  writ  of  habeas 
eorpu*  we  do  revise  such  a  sentence  in  this  case. 

It  seems  to  me  that  the  refusal  of  a  writ  of 
error  in  criminal  cases  is  not  only  idle,  but 
mischievous,  if  a  writ  of  habeas  corput,  which 
Is  certainly  a  very  clumsy  proceedmg  for  the 
purpose,  may  bo  resorted  to.to  bring  the  record 
of  every  criminal  case,  of  whatever  kind,  before 
this  court. 

With  deference  for  the  opinions  of  -my 
brethren,  in  my  judgment,  it  goes  very  little 
wo^  towards  avoiding  the  difiiculty  to  hold  that, 
before  one  under  a  criminal  sentence  of  a  circuit 
court  can  thus  attack  his  sentence  collater- 
ally, in  a  court  which  cannot  review  it  by  any 
direct  proceeding,  he  must  flret  apply  to  the 
Circuit  Court  for  a  writ  of  habeat  eorput;  and 
if  the  writ,  or  his  discharge  under  it,  l>e  re- 
fused, he  may  then  bring  into  action  the  appel- 
late power  of  this  court,  and  by  a  writ  of  habeat. 
corpus  out  of  this  court  stop  the  execution  of  a 
sentence,  which  we  tiave  no  power  to  reverse. 
Few  questioDS  come  before  this  court  which 
may  ^ect  the  general  course  of  justice  more 
deeply  than  questions  of  jurisdiction.  This 
great  remedial  writ  of  habeat  corpus,  so  effica- 
cious and  prompt  in  its  action,  and  so  justly 
valued  in  our  country,  may  become  an  inslru- 
488 


ment  to  unsettle  the  nicely  adjusted  lines  of 

Iurisdiction,  and  produce  conflict  and  disorder, 
f  the  true  sphere  of  its  action,  and  the  precise 
limits  of  the  power  to  issue  it,  should  become 
in  any  degree  confused  or  indistinct,  serious 
consequences  may  follow — consequences  not 
only  alBTecting  the  efiScient  administration  of  the 
criminal  laws  of  the  United  States,  but  the 
harmonious  action  of  the  divided  sovereignties 
by  which  our  country  is  governed.  For  these 
reasons,  though  sensible  of  the  bias,  which  I 
suppose  everyone  has  in  favor  of  this  process, 
I  have  heretofore  felt,  and  now  feel  constrained 
to  examine  witli  care  the  question  of  our  juris- 
diction to  issue  it;  and  being  of  opinion  that 
this  court  has  not  power  to  inquire  into  the 
validity  of  the  cause  of  commitment  stated  in 
this  petition,  I  think  it  should  1x3  dismissed  for 
that  reason. 
In  ttiis  opinion  Mr.  Justice  Campbell  con- 


Clted-8  Wall..  100:  18  Wall.,  IM:  8  Otto,  28:  • 
Otto,  Wn ;  1  Abb.  C  S.,  114 ;  2  Abb.«U.  8.,  IGO,  886, 
897. 


MARY  ANN  CONNOR,  aUai  MART  ANN 

VAN  NEBS,  Tenant,  «&c,  Plff.  in  Br., 

,«• 

SAMUEL  A.  PEUGH'S  LESSEE. 

(See  S.  C,  18  How.,  3M,  S96.) 

One,  not  por^  beUm,  cannot  bring  error — mat- 
tert  in  diieretion  of  court  below,  not  subject  ef 
appeal  or  writ  cf  error. 

In  ejectment,  the  tenant  in  poasosston  havinjr 
neglected  to  appear  and  have  herself  made  defend- 
ant tn  the  oouri  t>elow,  cannot  have  a  writ  of  error 
to  the  ludffmentavainst  the  casual  ejector. 

To  the  action  of  tbe  court  below,on  a  motion  to 
set  aside  the  judKmeot,and  for  leave  to  Intervene^ 
It  being  a  matter  of  discretion,  no  appeal  lies,  nor 
Is  It  the  subject  of  a  bill  of  exceptiODs  or  writ  of 
error. 

Argued  Apr.  i,  1856.      Decided  Apr.  10, 1866. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Columbia. 

Mestrt.  Bradley,  Carlisle,  and  Law- 
rence, for  defendant  in  error: 

At  the  October  Term,  1854,  judgment  by  de- 
fault was  rendered  in  an  action  of  ejectment 
brought  by  Peugh's  Lessee,  and  a  writ  of  pos- 
session was  ordered,  which  was  issued  March 
24,  1865,  returnable  the  fourth  Monday  of 
March,  instant,  and  was  returned  with  the  in- 
dorsement, "  came  to  hand  too  late  for  serv- 
ice." On  the  2Sd  of  May,  1855,  an  aXiat  writ 
was  issued,  returnable  on  the  third  Monday  of 
October,  thereafter. 

Before  the  return  of  this  writ,  to  wit:  on  the 
6th  Jane,  1855,  a  motion  was  made  and  a  peti- 
tion filed  by  the  defendant  below  (Connor)  to 
set  aside  the  judgment  and  to  quash  the  writ  of 
possession,  on  the  ground  that  the  declaration 
was  not  duly  served  upon  her,  in  proper  lime. 

At  the  October  Term,  1855,  this  motion  was 
overruled  and  the  petition  was  dismissed. 
Thereupon  the  defendant  below  prayed  an  ap- 
peal from  the  judgment  aforesaid,  so  as  afore- 
said rendered,  to  this  court,  which  was  granted, 
and  the  proceedings  were  brought  to  this  court 
by  writ  of  error. 
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The  defendant  in  error  moves  to  dismiss  the 
•writ  of  error,  on  the  ground  that  the  writ  of 
■error  is  taken  to  the  judgment  of  the  court, 
overruling  the  motion  and  dismissing  the  peti- 
tion, which  was  a  matter  in  the  sound  discre- 
tion of  the  court  below,  and  not  the  subject  of 
«  writ  of  error. 

Mr.  Brent  for  appellant. 

Mr.  JutUee  Orier  delivered  the  opinion  of 
the  court : 

Defendant  in  error  moves  to  dismiss  the  writ 
of  error  in  thU  case.  It  isanaction  of  ejectment 
brought  in  the  Circuit  Court  of  this  district  in 
usual  form,  by  serving  a  declaration  on  the 
tenant  in  possession  with  notice.  The  declara- 
tion and  notice  were  served  by  the  marshal, 
more  than  ten  days  before  March  Term,  1854. 
The  tenant  did  not  appear  and  have  herself 
made  defendant  in  place  of  the  casual  ejector, 
according  to  the  exigency  of  the  notice;  and  at 
October  Term  a  judgment  was  entered  against 
the  casual  ejector,  ia  the  usual  and  proper 
form.  On  the  5th  of  June,  1855,  the  tenant  in 
possession  came  into  court  for  the  first  time, 
and  moved  to  set  aside  the  judgment  and  exe- 
cution Issued  thereon,  and  to  be  allowed  to  de- 
fend the  suit,  for  reasons  set  forth  in  her  affi- 
davit. The  court  refused  to  grant  this  motion, 
"whereupon  the  said  Mary  Ann  Connor  prayed 
an  appeal,"  &c. 

The  tenant  in  possession  having  neglected  to 
appear  and  have  himself  mode  defendant,  and 
confess  lease,  entry  and  ouster,  the  judgment  was 
properly  entered  against  the  casual  ejector.  No 
one  but  a  party  to  the  suit  can  bring  a  writ  of 
■error.  The  tenant  having  neglected  to  have 
iiersflf  made  such,  cannot  liave  a  writ  of  error 
to  the  judgment  against  the  casual  ejector. 

Tbe  motion  afterwards  made  to  have  the 
judgment  set  aside,  and  for  leave  to  intervene, 
was  an  application  to  the  sound  discretion  of 
the  court.  To  the  action  of  the  court  on  such 
a  motion  no  appeal  lies,  nor  is  it  the  subject  of 
a  bill  of  exceptions  or  writ  of  error. 


DANIEL  SOUTH,  JOHN  W.  STOUFFER, 
DANIEL  MIDDLEKAUFF.  Sr.,  and 
JOHN  A.  K.  BREWER,  Plff:  in  Error, 

V. 

THE   STATE  OP  MAB^rLAND,  Use  of 
Jonathan  W.  Poi-i-lb. 

(See  8.  C,  18  How.,  386-(fl8.) 

Sherifi  bond — eojutruelion  of—for  what  de- 
fault, action  mag  be  brought  on — *ureti«$not 
liable  for  his  breach  ofjnMie  duty,  only  when 
he  acts  ministerially,  <fos. — sureties  not  liable 
for  hi*  neglect  to  preseree  tlu  public  peace  by 
which  plaintiff  suffered  iryury. 

Where  the  speciflc  enumeration  of  duties  in  a 
sheriff's  bond  Includes  none  but  those  classed  as 
ministerial,  tbe  general  expreaslond  should  bo  oon- 
airued  to  laolude  only  such  other  duties  of  tbe 
aame  kind  as  are  not  enumerated. 

To  entitle  a  citizen  tosueouthe  bond  for  his  own 
use,  he  must  show  such  a  default  as  would  entitle 
him  to  recover  airalnst  the  sheriff  in  an  action  on 
the  case. 

When  tbe  sheriff  is  punishable  by  indictment  as 
for  a  misdemeanor,  his  sureties  are  not  bound  to 

See  1(5  How.  U.  8.,  Book  16. 


suffer  in  his  yilace,  or  to  indemnify  Individuals  for 
the  cou8C(|iji    ces  of  such  a  criminal  negrlect. 

For  a  brt  M  of  public  duty,  an  officer  is  puniah- 
alilc  liy  iuciji  iment;  but  where  he  acts  ministeri- 
ally, unci  is  bound  to  render  certain  services  to  in- 
di  ( I'liiiiis,  for  a  compensation  in  fees  or  salary,  be 
is  liubJe,  lor  acts  of  misfeasance  or  nonfeasance,  to 
tho  party  who  is  injured  by  them. 

The  duty  of  conservator  of  tbe  peace  ezeroised 
by  tho  sheriff  is  a  public  duty,  for  neglect  of  whioh 
he  is  ainenuble  to  tbe  public,  and  punishable  by 
indictinont  only. 

An  action  on  a  sheriff's  l>ond  for  anegleot  or  re- 
fusal to  preserve  the  public  peace,  in  oonaequeDC* 
of  which  the  plaintlil  suffered  (rreat  wrong  and 
Injury  from  the  unlawful  violence  of  a  mob,  Is  not 
maintainable. 

The  declaration  alleges  no  special  individual 
right,  privilege  or  franchise  in  tbe  plaintiff  from 
the  enjoyment  of  which  be  has  been  restrained  or 
hindered  by  tbe  malicious  act  of  the  sheriff;  nor 
does  it  charge  him  with  any  misfeasance  or  non- 
feasance in  his  ministerial  capacity  In  the  execution 
of  any  process  In  whioh  tbe  plaintiff  was  concern- 
ed, and  therefore  sets  forth  no  suCBoieot  cause  of 
action. 

Argued  Apr.  t,  18S6.      Decided  Apr.  tl,  1856. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  Maryland. 

This  is  an  action  of  debt  upon  the  oflJclal 
bond  of  Daniel  South,  one  of  the  plaintiffs  in 
error,  as  Sheriff  of  Washin^on  County,  Mary- 
land; the  other  plaintiffs  in  error  being  his 
sureties  thereon.  The  evidence  shows  that 
Pottle,  eevtui  que  trust  of  the  defendant  in 
error,  a  resident  of  Massachusetts,  had  a  judg- 
ment against  one  Robinson,  Washington  Coun- 
ty, Maryland.  A  writ  of  Jieri  facta*  having 
issued,  he  went  with  the  deputy-sheriff  and  his 
counsel,  to  have  the  same  levied  upon  Robin- 
son's property.  While  proceeding  to  make  the 
levy,  they  were  surroundered  by  workmen, 
armed  with  stones,  &c.,  and  threatened  with 
violence,  if  the  levy  should  be  proceeded  with. 
They  went  to  a  house  near  by  for  protection. 
The  rioters  maintained  a  constant  armed  guard 
about  the  house  in  which  Pottle  and  his  coun- 
sel were  imprisoned,  preventing  escape.  He 
appealed  to  tbe  deputy-sheriff  for  protection, 
and  protested  against  his  leaving  him,  as  he 
did,  to  consult  with  the  defendant  below,  the 
High  Sheriff. 

Subsequently  the  deputy,  in  company  with 
South,  the  High  Sheriff,  returned.  Pottle  de- 
manded of  South  that  he  should  protect  them. 
South,  however,  failed  to  do  so.  Pottle  did 
not  escape  until  after  he  had  paid  a  large  sum 
of  money  to  the  rioters,  for  his  enlargement, 
being  an  amount  alleged  to  be  due  to  them,  as 
wages,  by  Robinson. 

This  cause  having  been  argued  by  counsel  at 
a  former  term  of  this  court,  upon  consideration 
a  new  ar^mcnt  was  ordered,  and  the  follow- 
ing questions  suggested  to  be  argued  by  coun- 
sel, which  were  argued  at  this  term  of  the 
court: 

1.  Whether  or  not  the  declaration  contains  a 
cause  of  action,  entitling  the  plaintiff  (Pottle) 
to  recover  against  tbe  sheriff  and  his  sureties, 
within  the  condition  of  the  official  bond,  ac- 
cording to  the  laws  of  the  State  of  Maryland. 

2.  Whether  or  not  the  sheriff  as  conservator 
of  the  public  peace,  is  liable  to  a  civil  action  for 
an  injury  to  the  person  or  property  of  an  indi- 
vidual from  a  riotous  assembly  or  mob,  accord- 
ing to  any  law  of  the  State  of  Maryland,  if  It 
should  appear  said  sheriff  unreasonably  omitted 
or  neglected  to  exert  his  authority  to  suppress  it. 
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8.  Whether  or  not  the  sherifF,  as  conaerratoT 
of  the  public  peace,  is  liable  to  the  plaintiff  in 
an  execution,  attending  personally  upon  the 
levy  or  sale  under  it  for  an  injury  to  his  per- 
son or  property  front  a  riotous  assembly  or 
mob,  according  to  any  law  of  the  State  of 
Maryland,  if  it  should  appear  that  said  sherifi 
unreasonably  omitted  or  neglected  to  exert  his 
authority  to  suppress  it. 

4.  Whether  or  not,  on  the  case  last  stated, 
the  sheriff  would  be  liable  to  the  plaintiff  in  the 
execution,  if  he  desisted  in  good  faith  from  the 
execution  of  his  authority  at  the  instance  and 
request  of  said  plaintiff,  while  in  the  hands  of 
the  mob,  from  apprehension  of  great  bodily 
injury,  if  an  effort  should  be  made  to  suppress 
it. 

A  further  statement  of  the  case  appears  in  the 
opinion  of  the  court. 

Mr  John  Nelson,  for  plaintiff  in  error: 

1.  The  declaration  contains  no  cause  of  ac- 
tion entitling  the  plaintiff  to  recover  against  the 
sheriff  and  his  sureties,  under  the  laws  of  the 
State  of  Maryland. 

2.  The  sheriff,  as  conservator  of  the  public 
peace,  is  not  liable  to  a  civil  action  for  an  in- 
jury to  the  person  or  property  of  an  individual 
from  a  riotous  assembly  or  mob,  according  to 
any  law  of  the  State  of  Maryland,  even  if 
it  should  appear  that  he  unreasonably  omitted 
to  exert  his  authority  to  suppress  it. 

I  Thomas  Colte,  81,  82;  Com.  Dig.,  Til. 
Viscount— Authority  of  a  Sheriff,  C.  1 ;  Wat- 
son, sheriff.  2,3;  1  Perry  &  Davidson,  297; 
Piteher  v.  King,  9  Ad.  &  E..  288;  Uolroyd  v. 
Breare,  2  B.  &  A.,  473;  Teiirity  v.  Na»»au,  7 
St.  Tr.,  42;  Barnarduton  v.  Soames,  Fran. 
K.  B.,  880. 

3.  The  following  authorities  are  cited  under 
the  4lh  question  submitted:  Cook  v.  Palmer.  0 
Barn.  &  C,  789;  8  Bam.  &  C,  698;  70  Mo., 
68A;  18  Mo.,  487. 

Metm-s.  Reverdy  Johnson  and  George 
W.  Dobbin,  for  defendant  in  error: 

1.  The  sheriff  was,  virtute  officii,  conservator 
of  the  peace  of  the  State. 

Dallon  on  Sheriff,  26;  Com.  Dig.,  Sheriff, 
C.  A.  C,  1  C,  2;  2  Hawk.  P.  C,  ch.  8,  sec.  4; 
Cro.  Car.,  27;  8  Bac.  Abr..  689,  Title  Sheriff. 
L. 

2.  As  sheriff,  he  was  reponsible  for  acts  and 
omissions  of  his  deputies:  and  whether  so  or 
not,  having  been  present  during  two  days  of 
the  riot,  he  became  reponsible  for  all  official 
omissions  of  his  duty  after  such  presence. 

Dalton,  176;  8  Bac.  Abr.,  675;  2  McLean, 
198;  6  8hep.,277,  2App.,  93. 

8.  The  sheriff's  official  bond  is  liable  for 
every  failure  on  his  part  tu  faithfully  execute 
said  office  of  sheriff.  His  failure  to  protect 
and  relieve  Pottle  was  a  breach  of  the  condition 
of  the  bond  upon  which  a  right  of  action  ac- 
cniea  to  Pottle  against  the  sheriff  and  his 
sureties. 

1  Pet.,  46;  12  Pick.,  308;  6  Wend.,  454. 

In  support  of  the  affirmative  of  the  first 
proposition  suggested  by  the  court,  the  counsel 
for  the  defenoant  in  error  submitted  the  fol- 
lowing authorities: 

Late  Constitution  of  Maryland,  sees.  42,  10: 
Acu  of  Assembly  of  Maryland,  1799,  ch.  54; 
I8ul,  ch.  88;  1816,  ch.  98.,  sec.  8;1742,ch.  10; 
1826,  ch.  268;  1881,  ch.  68,  sec.  8:  1816,  cb. 
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842;  Stat.  17lh  Richard  II..  ch.  8;  State  v. 
Wayman,  2  Qill.  &  J.,  254;  BetpubUea  v. 
Montgomery,  1  Yeates,  419. 

In  support  of  the  affirmative  of  the  second 
point: 

1  T.  R.,  493;  A»hby  v.  White,  2  Ld.  Raym.. 
938:  Smith  v.  HcM,  2 Mod..  81 ;  Cktrk  v.  Moore, 
Rep.  Const.  Ct.  8.  C,  161;  Biddle  v.  /Vop. 
Lockt  and  Canals,  7  Mass.,  169;  Lineoln  v. 
Bapsgood,  11  Mass.,  850. 

In  support  of  the  affirmative  of  the  third 
point: 

Watson  on  Sheriffs,  197. 

Upon  the  fourth  point,  they  cited  Bac.  Abr., 
Tit.  Duress. 

Mr.  Juettee  Grier  delivered  the  opinion  of 
the  court : 

In  tbis  case  a  verdict  was  rendered  for  the 
plaintiff  in  the  court  below,  and  the  defendant 
moved,  in  arrest  of  judgment,  "  that  the  mat- 
ters set  out  in  the  declaration  of  the  plaintiff 
are  not  sufficient,  in  law,  to  support  the  action." 
If  it  be  found  that  the  court  erred  in  overrul- 
ing this  motion  and  in  entering  the  judgment 
on  the  verdict,  a  consideration  of  the  other 
points  raised  on  the  trial  will  be  unnecessary. 

The  action  is  brouzht  on  the  official  bond  of 
South,  as  sheriff  of  Washington  County.  The 
declaration  sets  forth  the  condition  of  the  bond 
at  length.  The  breach  alleged  is,  in  substance, 
"  that  while  Pottle  was  engaged  about  his  law- 
ful business,  certain  evil-disposed  persons  came 
about  him.hindered  and  prevented  him,  threat- 
ened bis  life,  with  force  of  arms  demanded  of 
him  a  large  sum  of  money,  and  imprisoned  and 
detained  Dim  for  the  space  of  four  days;  and 
until  be  paid  them  the  sum  of  $2,500  for  bis 
enlargement." 

That  South,  the  sheriff,  being  present,  the 
plaintiff,  Pottle,  applied  to  him  for  protection, 
and  requested  him  to  keep  the  peace  of  the 
State  of  Maryland ;  he,  the  said  sheriff,  having 
power  and  authority  so  to  do.  That  the  sher- 
iff neglected  and  refused  to  protect  and  defend 
the  plaintiff,  and  to  keep  the  peace,  wherefore 
it  is  charged,  "  the  sheriff  did  not  well  and 
truly  execute  and  perform  the  duties  required 
of  him  by  the  laws  of  said  State;"  and  thereby 
the  said  writing  obligatory  became  forfeited, 
and  action  accrued  to  the  plaintiff. 

This  declaration  does  not  charge  the  sheriff 
with  a  breach  of  his  duty  in  the  execution  of 
anjr  writ  or  process  in  which  Pottle,  the  real 
plaintiff  in  this  case,  was  personally  interested, 
but  a  neglect  or  refusal  to  preserve  the  public 
peace,  in  consequence  of  which  the  plaintiff 
suffered  great  wrong  and  injury  from  the  un- 
lawful violence  of  a  mob.  It  assumes  as  a  post- 
ulate, that  every  breach  or  neglect  of  a  public 
duly  subjects  the  officer  to  a  civil  suit  by  any 
individual  who,  in  consequence  thereof,  ha» 
suffered  loss  or  injury ;  and  consequently,  that 
the  sheriff  and  his  sureties  are  liable  to  this- 
suit  on  his  bond,  because  he  has  not  "executed 
and  performed  all  the  duties  required  of  and 
imposed  on  him  by  the  laws  of  the  State." 

The  powers  and  duties  of  the  sheriff  are  usu- 
ally arranged  under  four  distinct  classes: 

1.  In  his  judicial  capacity,  be  formerly  held 
the  sheriff's  tourn,  or  county  courts,  and  per- 
formed other  functions  wmcb  neeid  not  be 
enumerated. 
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2.  A«  king's  bailiff,  he  seized  to  the  kinic's 
nse  all  escheats,  forfeitures,  waifs,  wrecks,  es- 
trays,  &c. 

tt.  As  conservator  of  the  peace  in  his  county 
or  bailiwick,  he  is  the  representative  of  the 
King,  or  sovereign  power  of  the  State  for  that 
purpose.  He  has  the  care  of  the  county,  and 
though  forbidden  by  Magna  Oharta  to  act  as  a 
Justice  of  the  peace  in  trial  of  criminal  cases, 
he  exercises  all  the  authority  of  that  office  where 
the  public  peace  was  concerned.  He  may  upon 
view,  without  writ  or  process,  commit  to  prison 
all  persons  who  break  the  peace  or  attempt  to 
break  it,  he  may  award  process  of  the  peace, 
and  bind  anyone  in  recognizance  to  keep  it. 
He  is  bound,  ex  officio,  to  pursue  and  take  all 
traitors,  mutderers,  felons,  and  other  misdoers, 
and  commit  them  to  jail  for  safe  custody.  For 
these  purposes  he  may  command  the  poiie  com- 
iUUut  or  power  of  the  county;  and  this  sum- 
mons, everyone  over  the  age  of  fifteen  yearsis 
bound  to  obey,  under  pain  of  fine  and  impris- 
onment. 

4.  In  his  ministerial  capacity  he  is  bound  to 
execute  all  processes  issuing  from  the  courts  of 
Justice.  He  is  keeper  of  the  county  jail,  and 
answerable  for  the  safe  keeping  of  prisoners. 
He  summons  and  returns  juries,  arrests,  im- 
prisons, and  executes  the  sentence  of  the  court, 
&c.,  &c. 

1  Black.  Com.,  843;  2  Hawk,  P.  C,  8,  sec. 
4,  &c.,  &c. 

Originally  the  office  of  sheriff  coald  be  held 
by  none  but  men  of  large  estate,  who  were  able 
to  support  the  retinue  of 'followers  which  the 
dignity  of  his  office  required,  and  to  answer  in 
damages  to  those  who  were  injured  by  his  neg- 
lect of  duty  in  the  performance  of  his  ministe- 
rial functions.  In  more  modern  times,  a  bond 
with  sureties  supplies  the  place  of  personal 
w^lh.  The  object  of  these  bonds  is  security, 
not  the  imposition  of  liabilities  upon  the  sher- 
iff, to  which  he  was  not  subject  at  common 
law.  The  specific  enumeration  of  duties  in 
the  bond  in  this  case  includes  none  but  those 
that  are  classed  as  ministerial.  The  general 
expression,  in  conclusion,  should  be  construed 
to  include  only  such  other  duties  of  the  same 
kind  as  were  not  specially  enumerated.  To  en- 
title a  citizen  to  sue  on  this  bond  to  his  own 
use.  he  must  show  such  a  default  as  would  en- 
title him  to  recover  against  the  sheriff  in  an  ac- 
tion on  the  case.  When  the  sheriff  is  punisha- 
ble by  indictment  as  for  a  misdemeanor,  in 
cases  uf  a  breach  of  some-publie  duty,  his  sure- 
ties are  not  bound  to  suffer  in  his  place,  or  to 
indemnify  individuals  for  the  consequences  of 
such  a  criminal  neglect. 

It  is  an  undisputed  principle  of  the  common 
law,  that  for  a  breach  of  a  public  duty,  an 
officer  is  punishable  by  indictment;  but  where 
be  acts  mioisterially,  and  is  bound  to  retader 
certain  services  to  individuals,  for  a  compensa- 
tion in  fees  or  salary,  he  is  liable  for  acts  of 
misfeasance  or  non-feasance  to  the  party  who 
is  injured  by  them. 

The  powers  and  duties  of  conservator  of  the 
peace  exercised  by  the  sheriff  are  not  strictly 
judicial ;  but  he  may  be  said  to  act  as  the  chief 
magistrate  of  bis  county,  wielding  the  execu- 
tive power  for  the  preservation  of  the  public 
peace.  It  is  a  public  duty,  for  neglect  of  which 
ttee  is  How, 


he  is  amenable  to  the  public,  and  punishable 
by  indictment  only. 

The  history  of  the  law  for  centuries  proves 
this  to  be  the  case.  Actions  against  the  sheriff 
for  a  breach  of  his  ministerial  duties  in  the  ex- 
ecution of  process  are  to  be  found  in  almost  ev- 
ery book  of  reports.  But  no  instance  can  tie 
found  where  a  civil  action  has  been  sustained 
against  him  for  his  default  or  misbehavior  as 
conservator  of  the  peace,  by  those  who  have 
suffered  injury  to  their  property  or  persons 
thnmgh  the  violence  of  mobs,  riots,  or  insur- 
rections. 

In  the  case  of  Entiek  v.  Carrington,  State 
Trials,  Vol.  XIX.,  p.  1062,  Lord  Camden  re- 
marks: "No  man  ever  heard  of  an  action 
against  a  conservator  of  the  peace  as  such." 

The  case  of  Aihby  v.  White,  2  Lord  Raym., 
988,  has  been  often  quoted  to  show  ihat  a  sher- 
iff may  be  liable  to  a  civil  action  where  he  has 
acted  in  a  judicial,  rather  than  a  ministerial  ca- 
pacity. This  was  an  action  brought  by  a  citi- 
zen entitled  to  vote  for  member  otParliament, 
against  the  sheriff  for  refusing  his  vote  at  an 
election.  Oould,  Jttitiee,  thought  the  action 
would  not  lie,  because  the  sheriff  acted  as  a 

Judge.  Powis,  because,  though  not  strictly  a 
udge,  he  acted  quasi  judicially.  But  Holt, 
Ch.  J.,  decided  that  the  action  would  lie:  1st. 
"  Because  the  plaintiff  had  a  right  or  privilege. 
2d.  That,  by  the  act  of  the  officer,  he  was  un- 
deredfrom  the  enjoyment  of  it."  8d.  By  the 
finding  of  the  jury  the  act  was  done  malicious- 
ly. The  later  cases  all  concur  in  the  doctrine, 
that  where  the  officer  is  held  liable  to  a  civil 
action  for  acts  not  simply  ministerial,  the 
plaintiff  must  allege  and  prove  each  of  these 
propositions.  See  Culien  v.  Morri»,  2  Stark  ie, 
N.  P.  C,  677;  Harman  v.  Tifenden,  1  East, 
S55.  <fec.,  &c. 

The  declaration  in  the  case  before  us  js  clear- 
ly not  within  the  principles  of  these  decisions. 
It  alleges  no  special  individual  right,  privilege, 
or  franchise  in  the  plaintiff,  from  the  enjoy- 
ment of  which  he  has  been  restrained  or  hin- 
dered by  the  malicious  act  of  the  sheriff;  nor 
does  it  charge  him  with  any  misfeasance  or 
non-feasance  in  his  ministerial  capacity,  in  the 
execution  of  any  process  in  which  the  plaintiff 
was  concerned.  Consequently,  we  arc  of  opln- 
iou  that  the  declaration  sets  forth  no  sufficient 
cause  of  action. 

The  judgment  of  the  Circuit  Court  it,  thertfore, 
reverted. 


THE  STATE  OF  PENNSYLVANIA, 

Complainant, 

c. 

THE  WHEELING  and  BELMONT  BRIDGE 
COMPANY  BT  Ai,. 

(See  8.  C,  18  How.,  421-1S9.) 

Act  of  Omgrett  may  tuperiede  decree  cf  court 
founded   on    pubUe    right— compact    between 
Virginia  and  Kentucky — Act  of  Congrett  not 
in  conflict  with  Gonttiiution. 


NoTB.— Poujer  of  Congrett  to  regulate  commerce. 
State  Ueenta.  Power  of  ttate  to  tar  commerce.  8e» 
note  to  Gibbons  v.  Ogden,  9  Wheat.,  1,  and  note  to 
Brown  v.  Maryland,  U  Wheat..  418. 
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An  Act  of  OoDipreag,  that  a  certain  bridge  aoro«8 
the  Ohio  Kiver  Is  declared  to  be  a  lawful  structure, 
and  shall  be  so  held  and  taken  to  be,  anything:  in 
the  laws  of  the  United  St-ttes  to  the  contrary  not- 
wlthstandlngr."  supersedes  the  effect  and  operation 
of  the  f  decree  of  the  court  previously  rendered, 
declaring  it  an  obstruction  to  naviitation  and  di- 
recting' Its  removal. 

Congress  cannot  annul  a  Judgment  of  the  court 
upon  the  private  rights  of  parties,  but  can  one 
founded  on  the  unlawful  Interference  with  the  en- 
joyment of  a  public  right  which  la  under  the  regu- 
lation of  Congress. 

The  decree  for  costs  is  not  affected  by  the  Act  of 
Congress. 

The  compact  between  the  States  of  Virarinia  and 
Kentucky  at  the  time  of  the  admission  of  the  latter 
Into  the  Union,  cannot  operate  as  a  restriction 
upon  the  power  of  Congress  under  the  Constitu- 
tion to  regulate  commerce  among  the  several 
States. 

The  Act  of  Congress  above  referred  to,  is  not  in 
'Conflict  with  the  clause  of  the  Constitution  that  no 
preference  shall  be  given  to  the  ports  of  one  State 
over  those  of  another. 

Motion  for  attachment  for  contempt  for  disobe- 
dience of  an  injunction  against  reconstruction  of 
the  bridge,  denied  for  same  reasons. 

Argued  Dee.  IS.  1856.    Decided  Apr.  il,  1856. 

THE  original  bill  in  this  case  was  filed  in  this 
court,  under  its  original  jurisdiction,  by 
the  State  of  Pennsjrlvania,  f^if  the  removal  of 
an  alleKed  obstruction  to  the  navigation  of  the 
Ohio  River,  caused  by  the  erection  of  the 
bridges  at  Wheeling.  For  the  full  history  of 
the  case,  and  all  of  the  facts  involved,  consult 
the  reports  of  the  proceedings  heretofore  had  in 
this  court. 

9  How.,  647;  11  How.,  638;  18  How.,  618. 

In  May,  1858,  this  court  rendered  a  decree, 
which  declared  the  bridge  in  question  to  be  an 
ol»truction  of  the  free  navigation  of  the  Ohio 
River,  and  directed  that  the  obstruction  t)e  re- 
moved, either  by  elevating  the  bridge  to  a 
height  designated,  or  by  abatement. 

On  August  Slst,  1852,  l)efore  the  execution 
of  the  said  decree,  by  an  Act  of  Congress,  the 
bridges  constructed  by  the  Company  at  Wheel- 
ing were  declared  to  be  lawful  structures  in 
their  then  condition,  and  were  also  declared  to 
be  post  roads  for  the  passage  of  the  mail  of  the 
United  States. 

Subsequently,  the  main  bridge  was  blown 
down  in  a  gale  of  wind,  and  the  Company  was 
making  preparations  to  rebuild  it,  when  the 
plaintiff  nlea  a  bill  praying  for  an  injunction. 

No  opposition  was  made  on  the  part  of  the 
Company,  and  the  injunction  was  granted,  as  a 
matter  of  course,  by  Mr.  Justice  Grier,  In  vaca- 
tion. The  Company  disregarded  the  injunction, 
and  the  present  hearing  arises  on  motions  by 
the  plaintiff  for  attachment  and  sequestration 
of  the  property  of  the  Company  for  contempt, 
and  a  motion  by. the  Company  to  dissolve  the 
injunction. 

A  further  statement  appears  in  the  opinion  of 
the  court. 

Meurs.  Stanton,  Darrmch,  Walker  and 
Campbell,  for  complainants. 

Me»»r».  Jobnaon,  Fitshagh,  Stuart, 
Cadwalader  and  RnsseU,  for  respond- 
ents. 

Mr.  JutHee  Nelaon  delivered  the  opinion  of 
the  court: 

The  motion  in  this  case  is  founded  upon  a 
bill  filed  to  carry  into  execution  a  decree  of  the 
court,  rendered  against  the  defendants  at  the 
adjourned  term  in  May,  1858,  which  decree 
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declared  the  bridge  erected  by  them  across  the 
Ohio  River,  between  Wheeling  and  Zane'i 
Island,  to  be  an  obstruction  of  the  free  naviga- 
tion of  the  said  river,  and  thereby  occasioned 
a  special  damage  to  the  plaintiff,  for  which 
there  was  not  an  adequate  remedy  at  law,  and 
directed  that  the  obstruction  be  removed,  either 
by  elevating  the  bridge  to  a  height  designated, 
or  by  abatement. 

Since  the  rendition  of  this  decree,  and  on  the 
Slst  August,  1858,  an  Act  of  Congress  has  been 
passed  as  follows:  "That  the  bridges  acroM 
the  Ohio  River  at  Wheeling,  in  the  State  of 
Virginia,  and  at  Bridgeport,  in  the  State  of 
Ohio,  abutting  on  Zane^  Island,  in  said  river, 
are  hereby  declared  to  be  lawful  atructuies  in 
their  present  positions  and  elevations,  and  shall 
be  80  held  and  taken  to  be,  anything  in  the  law 
or  laws  of  the  United  States  to  the  coniniy 
notwithstanding. " 

And  further.  "  That  the  said  bridges  be  de- 
clared to  be  and  are  established  post  roads  for 
the  passage  of  the  mails  of  the  United  States, 
and  that  the  Wheeling  and  Belmont  BrikJge 
Company  are  authorized  to  have  and  maintain 
their  bridges  at  their  present  site  and  elevation; 
and  the  officers  and  crews  of  all  vessels  and 
boats  navigating  said  river  are  required  to 
regulate  the  use  of  their  said  vesseb,  and  of 
any  pipes  or  chimneys  belonging  thereto,  so  as 
not  to  interfere  with  the  elevation  and  confttrac- 
tion  of  said  bridges." 

The  defendants  rely  upon  this  Act  of  Con- 
gress as  furnishing  authority  for  the  contion- 
ance  of  the  bridge  as  constructed,  and  as  super- 
seding the  effect  and  operation  of  the  decree  of 
the  court  previously  rendered,  declaring  It  an 
ol>struction  to  the  navigation. 

On  the  part  of  the  plaintiff,  it  is  insisted  that 
the  Act  18  unconstitutional  and  void,  which 
raises  the  principal  question  In  the  case. 

In  order  to  a  proper  understanding  of  this 
question,  it  is  material  to  recur  to  tt^  ground 
and  principles  upon  which  the  majority  of  the 
court  proceeded  in  rendering  the  decree  now 
sought  to  be  enforced. 

The  bridge  had  been  constructed  under  an 
Act  of  Legislature  of  the  State  of  Virginia; and 
it  was  admitted  that  Act  conferred  full  suthor- 
ity  upon  the  defendants  for  the  erection,  subject 
only  to  the  power  of  Congress  in  the  regulatioD 
of  cominerce.  It  was  claimed,  however,  that 
Congress  had  acted  upon  the  subject  aud  had 
regulated  the  navigation  of  the  Ohio  River,  and 
had  thereby  secur«i  to  the  public,  by  virtue  of 
its  authority,  the  free  and  unobstructed  use  sf 
the  same ;  and  that  the  erection  of  the  bridge, 
so  far  as  it  interfered  with  the  enjoyinent  of  tils 
use,  was  inconsistent  with  and  in  violation  of 
the  Acts  of  Congress,  and  destructive  of  the 
right  derived  under  them ;  and  that,to  the  extent 
or  this  interference  with  the  free  navigatitn  of 
the  river,  the  Act  of  the  Legislature  of  Virginia 
afforded  no  authority  or  justification.  Itwtsin 
conflict  with  the  Acts  of  Congress,  which  were 
the  paramount  law. 

This  being  the  view  of  the  case  taken  by  • 
majority  of  the  court,  they  found  no  diflScohy 
in  arriving  at  the  conclusion,  that  the  obatrae- 
tion  of  the  navigation  of  the  river,  by  the  bridge; 
was  a  violation  of  the  right  secured  to  the  pub- 
lic by  the  Constitution  and  laws  of  Oeuiim, 
nor  in  applying  the  appropriate  remedy  m  bs- 
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half  of  the  plaintiff.  The  ground  and  principles 
upon  which  the  court  proceeded  will  be  found 
reported  in  13  How.,  518;  19  Curtis,  681. 

Since,  however,  the  rendition  of  this  decree, 
the  Acts  of  Congress,  already  referred  to,  have 
beep  passed,  by  which  the  bridge  is  nukde  a  post 
road  for  the  passage  of  the  mails  of  the  Uiiited 
States,  and  the  defendants  are  authorized  to 
have  and  maintain  it  at  its  present  site  and  ele- 
vation, and  requiring  all  persons  navigating  the 
river  to  regulate  such  navigation  so  as  not  to 
interfere  with  it. 

So  far,  therefore,  as  this  bridge  created  an 
obstruction  to  the  free  navigation  of  the  river, 
in  view  of  the  previous  Acts  of  Congress,  they 
are  to  be  regarded  and  modified  in  this  subse- 
quent legislation:  and  although  it  still  may  be 
an  obstruction  in  fact,  is  not  so  in  the  contem- 
plation of  law.  We  have  already  said,  and  the 
principle  is  undoubted,  that  the  Act  of  the  Leg- 
blature  of  Virginia  conferred  full  authority  to 
erect  and  maintain  a  bridge,  subject  to  the  ex- 
ercise of  the  power  of  Congress  to  regulate  the 
nayigation  of  the  river.  That  body  having,  in 
the  exercise  of  this  power,  regulated  the  naviga- 
tion consistent  with  its  preservation  and  con- 
tinuation, the  authority  to  maintain  it  would 
seem  to  be  complete.  That  authority  combines 
the  concurrent  powers  of  both  governments, 
state  and  federal,  which,  if  not  sufficient,  cer- 
tainly none  can  be  found  in  our  system  of  gov- 
ernment. 

We  do  not  enter  upon  the  question,  whether 
or  not  Congress  possess  the  power,  under  the 
authority  in  the  Constitution,  "to  establish 
postofflces  and  post  roads,"  to  legalize  this 
oridge;  for,  conceding  that  no  such  powers 
can  be  derived  from  this  clause,  it  must  be  ad- 
mitted that  it  is,  at  least,  necessarily  included 
in  the  power  conferred  to  regulate  commerce 
among  the  several  States.  The  regulation  of 
commerce  includes  intercourse  and  navigation, 
and.  of  course,  the  power  to  determine  what 
shall  or  shall  not  be  deemed  in  judgment  of  law 
an  obstruction  of  navigation ;  and  that  power, 
as  we  have  seen,  has  been  exercised  consistent 
with  the  continuance  of  the  bridge. 

But  it  is  urged  that  the  Act  ofCongrees  can- 
not have  the  effect  and  operation  to  annul  the 
judgment  of  the  court  already  rendered,  or  the 
rights  determined  thereby  in  favor  of  the  plaint- 
iff. This,  as  a  general  proposition,  is  certainly 
not  to  be  denied,  especially  as  it  respects  adju- 
dication upon  the  private  rights  of  parties. 
When  they  have  passied  into  judgment  the  right 
becomes  absolute,  and  it  is  the  duty  of  the  court 
to  enforce  it. 

The  case  before  us,  however,  is  distinguish- 
able from  this  class  of  cases,  so  far  as  it  respects 
that  portion  of  the  decree  directing  the  abate- 
ment of  the  bridge.  Its  interference  with  the 
free  navigation  of  the  river  constituted  an  ob- 
struction of  a  public  right  secured  by  Acts  of 
Congress. 

But,  although  this  right  of  navi^tion  be  a 
public  right  common  to  all.  yet  a  private  party 
sustaining  special  damage  b^  the  olMtruction 
may,  as  has  been  held  In  this  case,  maintain 
an  action  at  law  against  the  party  creating  it, 
to  recover  his  damages;  or  to  prevent  irrepar- 
able injury,  file  a  bill  in  chancery  for  the  pur- 
pose of  removing  the  obstruction.  In  both 
cases,  the  private  right  to  damages,  or  to  the 
See  18  How. 


removal,  arises  out  or  the  unlawful  Interference 
with  the  enjoyment  of  the  public  right,  which, 
as  we  have  seen,  is  under  the  regulation  of 
Congress.  Now,  we  agree:  if  the  remedy  In 
this  case  had  been  an  action  at  law,  and  a 
judgment  rendered  in  favor  of  the  plaintiff  for 
damages,  the  right  to  these  would  have  pass<>d 
beyond  the  reach  of  the  power  of  Congress."  It 
would  have  depended,  not  upon  the  public 
right  of  the  free  navigation  of  the  river,  but 
upon  the  judgment  of  the  court.  The  decree  be- 
fore us,  so  far  as  it  respects  the  costs  adjudged, 
stands  upon  the  same  principles,  and  is  un- 
affected by  the  subsequent  law.  But  that  part 
of  the  decree,  directing  the  abatement  of  the 
obstruction,  is  executory,  a  continuing  decree, 
which  requires  not  only  the  removal  of  the 
bridge,  but  enjoins  the  defendants  against  any 
reconstruction  or  continuance.  Now,  whether 
it  is  a  future  existing  or  continuing  obstruction 
depends  upon  the  question  whether  or  not  it 
interferes  with  the  right  of  navigation.  If,  in 
the  mean  time,  since  the  decree,  Uiis  right  has 
been  modified  by  the  competent  authority,  so 
that  the  bridge  is  no  longer  an  unlawful  ob- 
struction, it  is  quite  plain  the  decree  of  the 
court  cannot  be  enforced.  There  is  no  longer 
any  interference  with  the  enjoyment  of  the 
puDlic  right  inconsistent  with  law,  no  more 
than  there  would  be  where  the  plaintiff  him- 
self had  consented  to  it,  after  the  rendition  of 
the  decree.  Suppose  the  decree  had  been  exe- 
cuted, and  after  that,  the  passage  of  the  law  in 
question,  can  it  be  doubted  that  the  defendants 
would  have  bad  a  right  to  reconstruct  it?  And 
is  it  not  equally  clear  that  the  right  to  maintain 
it,  if  not  abated,  existed  from  the  moment  of 
the  enactment? 

A  class  of  cases  that  have  frequently  occurred 
in  the  state  courts  contain  principles  analogous 
to  these  involved  in  the  present  case.  The 
purely  internal  streams  of  a  state  which  are 
navlgablr  belong  to  the  riparian  owners  to  the 
thread  of  the  stream,  and,  as  such,  they  have 
a  right  to  use  the  waters  and  bed  beneath,  for 
their  own  private  emolument,  subject  only  to 
the  public  right  of  navigation;  They  may  con- 
struct wharves  or  dams  or  canals,  for  the  pur- 
pose of  subjecting  the  stream  to  the  various 
uses  to  which  it  may  he  applied,  subject  to  this 
public  easement.  But,  if  these  structures  ma- 
terially interfere  with  the  public  right,  the  ob- 
struction may  be  removed  or  abatM  as  a  pub- 
lic nuisance. 

In  respect  to  these  purely  internal  streams  of 
a  state,  the  public  right  of  navigation  is  exclu- 
sively under  the  control  and  regulation  of  the 
state  Legislature;  and  in  case  where  these  erec- 
tions or  obstructions  to  the  navigation  are  con- 
structed under  a  law  of  the  state  or  sanctioned 
by  legislative  authority,  they  are  neither  a  pub- 
lic nuisance  subject  to  abatement,  nor  is  the  in- 
dividual who  may  have  sustained  special  dam- 
age from  their  interference  with  the  public  use 
entitled  to  any  remedy  for  bis  loss.  So  far  as 
the  public  use  of  the  stream  Is  concerned,  the 
Legislature  having  the  power  to  control  and 
regulate  it,  the  Statute  authorizing  the  struct- 
ure, though  it  may  be  a  real  impediment  to  the 
navigation,  makes  it  lawful. 

5  Wend.,  448, 449;  IB  Wend.,  118;  17  T.  B., 
195;  20  T.  R.,  90,  101;  5  Cow.,  165. 

It  is  also  urged  that  this  Act  of  Congress  is 
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Toid,  for  the  reason  that  it  is  inconsistent  with 
the  compact  between  the  States  of  Virginia  and 
Kentucky,  at  the  time  of  the  admission  of  the 
latter  into  the  Union,  by  which  it  was  argeed, 
"  that  the  use  and  navigation  of  the  River 
Ohio,  so  far  as  the  territory  of  the  proposed, 
or  the  territory  that  shall  remain  within  the 
limits  of  this  Commonwealth,  liesthereon.shall 
be  free  and  common  to  the  citizens  of  the 
United  States,"  and  which  compact  was  as- 
sented to  by  Congress  at  the  time  of  the  admis- 
sion of  the  State. 

This  court  held,  in  the  case  of  Oreen  et  al.  v. 
BiddU,  8  Wheat.,  1 :  5  Curti8,845:  that  an  act  of 
the  Legislature  of  Kentucky  in  contravention  of 
the  compact,  was  null  and  void,  within  the 
provision  of  the  Constitution  forbidding  a  state 
to  pass  any  law  impairing  the  obligation  of  con- 
tracts. But  that  is  not  the  question  here.  The 
question  here  is,  whether  or  not  the  compact 
can  operate  as  a  restriction  upon  the  power  of 
Congress  under  the  Constitution  to  regulate 
commerce  among  the  several  States.  Clearly 
not.  Otherwise  Congress  and  two  states  would 
possess  the  power  to  modify  and  alter  the  Con- 
stitution itself. 

This  is  so  plain  that  it  is  unnecessary  to  pur- 
sue the  argument  further.  But  we  may  refer  to 
the  case  of  WiUon  v.  Mason,  1  Cranch,  88,  92; 
1  Curtis,  846;  where  it  was  lield  that  this  com- 
pact, which  stipulated  that  rights  acquired  un- 
der the  Commonwealth  of  Virginia  shall  be  de- 
cided according  to  the  then  existing  laws,  could 
not  deprive  Congress  of  the  power  to  regulate 
the  appellate  jurisdiction  of  this  court,  and 
prevent  a  review  where  none  was  given  in  the 
state  law  existing  at  the  time  of  the  compact. 
Again,  it  is  insisted  that  the  Act  of  Congress  is 
▼Old,  as  being  inconsistent  with  the  clause  in 
the  9th  section  of  article  1st  of  the  Consti- 
tution, which  declares  that  "no  preference 
shall  be  given  by  any  regulation  of  commerce 
or  revenue  to  the  ports  of  one  state  over  those 
of  another:  nor  shall  be  vessels  bound  to  or 
from  one  state  be  obligated  to  enter,  clear,  or 
pay  duties  in  another. 

It  is  urged  that  the  interruption  of  the  navi- 
gation of  the  steamboats  engaged  in  commerce 
and  conveyance  of  passengers  upon  the  Ohio 
River  at  Wheeling  from  the  erection  of  the 
bridge,  and  the  delay  and  expense  arising 
therefrom,  virtually  operate  to  give  a  prefer- 
ence to  this  port  over  that  of  Pittsburg;  that 
the  vessels  to  and  from  Pittsburg  navigating 
the  Ohio  and  Mississippi  rivers  are  not  only 
subjected  to  this  delay  and  expense  in  the 
course  of  the  voyage,  but  that  the  obstruction 
will  necessarily  have  the  effect  to  stop  the  trade 
and  business  at  Wheeling,  or  divert  the  same 
in  some  other  direction  or  channel  of  commerce. 
Conceding  all  this  to  be  true,  a  majority  of  the 
court  are  of  opinion  that  the  Act  of  Congress 
is  not  inconsistent  with  the  clause  of  the  Con- 
stitution referred  to — in  other  words,  that  ia 
not  giving  a  preference  to  the  ports  of  one 
state  over  those  of  another,  wiUiin  the  true 
meaning  of  that  provision.  There  are  man^ 
Acts  of  Congress  passed  in  the  exercise  of  this 
power  to  regulate  commerce,  providing  for  a 
special  advantage  to  the  port  or  ports  of  one 
state  and  which  very  advantage  may  incident- 
ally operate  to  the  prejudice  of  the  ports  in  a 
oelghboring  state,  which  have  never  been  sup- 
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posed  to  conflict  with  this  limitation  upon  its 
power.  The  improvement  of  rivers  and  bar 
bors,  the  erection  of  light-bouses,  and  other 
facilities  of  commerce,  may  be  referred  to  as 
examples.  It  will  not  do  to  say  that  the  exer- 
cise of  an  admitted  power  of  Congress  conferred 
by  the  Constitution  is  to  be  withheld,  if  it 
appears,  or  can  be  shown,  that  the  effect  and 
operation  of  the  law  may  incidentally  extend 
beyond  the  limitation  of  the  power.  IJpon  any 
such  interpretation,  the  principal  object  of  the 
framers  of  the  instrument  in  conferring  the 
power  would  be  sacriflced  to  the  subordinate 
consequences  resulting  from  its  exercise.  These 
consequences  and  incidents  are  very  proper 
considerations  to  be  urged  iipon  Congress  for 
the  purpose  of  dissuading  that  body  from  its 
exercise,  but  afford  no  ground  for  denying  the 
power  itself,  or  the  right  to  exercise  it. 

The  court  are  also  of  opinion,  that,  accord- 
ing to  the  true  exposition  of  this  prohibition 
upon  the  power  of  Congress,  the  law  in  ques- 
tion cannot  be  regarded  as  in  conflict  with  it. 

The  propositions  originally  introduced  into 
the  convention,  from  which 'this  clause  in  the 
Constitution  was  derived,  declared  that  Con- 
gress shall  not  have  power  to  compel  vessels 
belonging  to  citizens  or  foreigners  to  enter  or 
pay  duties  or  imposts  in  any  other  state  than 
that  to  which  they  were  bound,  nor  to  clear 
from  any  other  than  that  in  which  their  car- 
goes were  laden.  Nor  shall  any  privilege  or 
immunity  be  granted  to  any  vessels  on  enter- 
ing or  clearing  out,  or  paying  duties  or  im- 
posts, in  one  state  in  pre'ference  to  another. 
Also,  that  Congress  shall  not  have  power  to  fix 
or  establieh  the  particular  poris  for  collecting 
the  duties  or  imports  in  any  state,  unless  the 
state  should  neglect  to  flx  them  upon  notice. 
I  give  merely  the  substance  of  the  several  prop- 
ositions. 

Luther  Martin,  in  his  letter  to  the  Legislature 
of  Maryland,  says  that  these  propositions  were 
introduced  into  the  convention  by  the  Mary- 
land delegation;  and  that  without  them,  he  ob- 
serves, it  would  have  been  in  the  power  of 
Congress  to  compel  ships  sailing  in  or  out  of 
the  Chesapeake  to  clear  or  enter  at  Norfolk,  or 
some  port  in  Virginia— a  regulation  that  would 
be  injurious  to  the  commerce  of  Maryland.  It 
appears  also,  from  the  reports  of  the  conven- 
tion, that  several  of  the  delegates  from  that 
State  expressed  apprehensions  that  under  the 
power  to  regulate  commerce  Congress  mi^ht 
favor  ports  of  particular  states,  by  requiring 
vessels  destined  to  other  states  to  enter  and 
clear  at  the  ports  of  the. favored  ones,  as  a  ves- 
sel bound  for  Baltimore  to  enter  and  clear  at 
Norfolk. 

These  several  propositions  finally  took  the 
form  of  the  clause  in  question,  namely:  "  No 
preference  shall  be  given  by  any  regulation  of 
commerce  or  revenue  to  the  poris  of  one  state 
over  those  of  another  ;  nor  shall  vessels  bound 
to  or  from  one  state  be  obliged  to  enter  or  clear 
or  pay  duties  in  another." 

1  EUiot's  Deb.,  260,  270,  279,  280,  811,  875  ; 
5  lb..  478.  iSS,  602,546. 

The  power  to  establish  their  ports  of  entry 
and  clearance  by  the  states  was  given  up,  and 
left  to  Congress.  But  the  rights  of  the  Sutea 
weresecurM,  bv  the  exemption  of  vessels  from 
the  necessity  of  entering  or  paying  duties  in 
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the  ports  of  any  state  other  than  that  to  which 
tliey  were  bound,  or  to  obtain  a  clearance 
from  any  port  other  Ihan  at  the  home  port,  or 
that  from  which  they  sailed.  And  also  by  the 
provision  that  no  preference  should  be  given, 
by  any  regulation  of  commerce  or  revenue,  to 
the  ports  of  one  state  over  those  of  another. 
80  far  as  the  regulation  of  revenue  is  concerned, 
the  prohibition  in  the  clause  does  not  seem  to 
have  been  very  important,  as.  in  a  previous 
section  (8),  it  was  declared  that  "all  duties, 
imposts,  and  excises,  shall  be  uniform  through- 
out the  United  States;"  and  as  to  a  preference 
by  a  regulation  of  commerce,  the  history  of 
the  provision,  as  well  as  its  language,  looks  to 
«  prohibition  against  granting  privileges 
or  immunities  to  vessels  entering  or  clear- 
ing from  the  ports  of  our  state  over  those 
«f  another.  That  these  privileges  and  im- 
munities, whatever  they  may  be  in  the  judg- 
ment of  Congress,  shall  be  common  and  equal 
in  all  the  ports  of  the  several  States.  Thus 
much  is  undoubtedly  embraced  in  the  prohi- 
bition; and  it  may,  certaiDljr,  also  embrace  an^ 
other  description  of  legislation  looking  to  a  di- 
rect privilege  or  preference  of  the  ports  of  any 
particular  state  over  those  of  another.  Indeed, 
the  clause,  in  terms,  seems  tu  import  a  prohi- 
bition against  some  positive  legislation  by  Con- 
gress to  this  effect,  and  not  against  any  inci- 
dental advantages  that  might  possibly  result 
from  the  legislation  of  Congress  upon  other  sub- 
jects connected  with  commerce,  and  confess- 
edly within  its  power. 

Besides,  it  is  a  mistake  to  assume  that  Con- 
gress is  forbidden  to  give  a  preference  to  a  port 
in  one  state  over  a  port  in  another.  Such  pref- 
erence is  given  in  every  instance  where  it  niakes 
a  port  in  one  state  a  port  of  entry,  and  refuses 
to  make  another  port  in  another  state  a  port  of 
entry.  No  greater  preference,  in  one  sense, 
can  be  more  directly  given  than  in  this  way  ; 
and  yet  the  power  of  Congress  to  give  such 
preference  has  never  been  questioned.  Nor 
ctm  it  be  without  asserting  that  the  moment 
Congress  makes  a  port  in  one  state  a  port  of 
entry,  it  is  bound,  at  the  same  time,  to  make 
all  other  ports  in  all  other  states  ports  of  entry. 
The  truth  seems  to  be,  that  what  is  forbidden 
is,  not  discrimination  between  individual  ports 
within  the  same  or  different  states,  but  discrim- 
ination between  states  ;  and  if  so,  in  order  to 
bring  this  case  witliin  the  prohibition,  it  is 
necessary  to  show,  not  merely  discrimination 
between  Pittsburg  and  Wheeling,  but  discrim- 
ination between  the  ports  of  Virginia  and  those 
of  Pennsylvania. 

Upon  the  whole,  without  pursuing  the  exami- 
nation further,  our  conclusion  is.  that,  so  faras 
respects  that  portion  of  the  decree  which  di- 
rects the  alteration  or  abatement  of  the  bridge, 
it  cannot  be  carried  into  execution  since  the 
Act  of  Congress  which  regulates  the  navigation 
of  the  Ohio  River,  consistent  with  the  existence 
and  continuance  of  the  bridge:  and  that  this 
part  of  the  motion,  in  behalf  of  the  plaintiff, 
must  be  denied.  But  that,  so  far  as  respects 
that  portion  of  the  decree  which  directs  the 
costs  to  be  paid  by  the  defendants,  the  motion 
must  be  j;ranted. 

A  motion  has  also  been  made,  on  behalf  of 
the  plaintiff,  for  attachments  against  the  Presi- 
dent of  the  Bridge  Company  and  others,  for 
Uoe  IH  How. 


disobedience  of  an  injunction  issued  by  Mr. 
Justice  Grier,  in  vacation,  on  the  27th  June, 
1854. 

It  appears  that  since  the  rendition  of  the  de- 
cree of  this  court  and  the  passage  of  the  Act  of 
Congress,  and  l>eforeany  proc^ings  taken  to 
enforce  the  execution  of  the  decree,  notwith- 
standing this  Act,  the  bridge  was  broken  down, 
in  a  gale  of  wind,  leaving  *only  some  of  the 
cables  suspended  from  the  towers  across  the 
river.  Upon  the  happening  of  this  event,  a  bill 
was  filed  by  the  plaintiff,  and  an  application 
for  the  injunction  above  mentioned  was  made, 
which  was  granted,  enjoining  the  defendants, 
their  officers  and  agents,  a^inst  a  reconstruc- 
tion of  the  bridge,  unless  in  conformity  with 
the  requirements  of  the  previous  decree  in  the 
case.  The  object  of  the  injunction  was  to  sus- 
pend the  work,  together  with  the  great  ex- 
penses attending  it,  until  the  determination  of  the 
question  by  this  court  as  to  the  force  and  effect 
of  the  Act  of  Congress,  in  respect  to  the  execu- 
tion of  the  decree.  The  defendants  did  not  ap- 
pear upon  the  notice  given  of  the  motion  for 
the  iniunction,  and  it  was  consequently 
granlea  without  opposition. 

After  the  writ  was  served,  it  was  disobeyed, 
the  defendants  proceeding  in  the  reconstruction 
of  the  bridge,  which  they  had  already  begun 
before  the  issuing  or  service  of  the  process. 

A  motion  is  now  made  for  attachments 
a^nst  the  persons  mentioned  for  this  disobe- 
dience and  contempt. 

A  majority  of  the  court  are  of  opinion,  inas- 
much as  we  have  arrived  at  the  conclusion 
that  the  Act  of  Congress  afforded  full  authori- 
ty to  the  defendants  to  reconstruct  the  bridge, 
and  the  decree  directing  its  alteration  or  abate- 
ment could  not,  therefore,  be  carried  into  exe- 
cution after  the  enactment  of  this  law,  and  in- 
asmuch as  the  granting  of  an  attachment  for 
the  disobedience  is  a  question  resting  in  the  dis- 
cretion of  the  court,  that,  under  all  the  circum- 
stances of  the  case,  the  motion  should  be  de- 
nied. • 

Some  of  the  judges  also  entertain  doubts  as 
to  the  regularity  of  the  proceedings  in  pursu- 
ance of  which  the  iniunction  wasissued^ 

Messrs.  Justices  Wayne,  Grier,  and  Curtis, 
are  of  opinion  that,  upon  the  case  presented, 
the  attachment  for  contempt  should  issue, 
and  in  which  opinion  I  concur. 

The  motion  for  the  attachment  is  denied,  and 
the  ir^unction  dissolved. 

Mr,  <7tM<ic« Meliean,  dissenting; 

A  motion  was  made,  at  the  last  term,  for 
process  of  contempt  against  the  Bridge  Com- 
pany, for  not  complying  with  the  decree  of 
this  court  to  elevate  or  abate  the  suspension 
bridge,  or  open  a  draw  in  the  bridge  over  the 
western  branch  of  the  Ohio,  so  as  to  afford  a 
safe  channel  for  steamboats  when  the  water  is 
too.  high  for  them  to  pass  under  the  suspension 
bridge;  and  also  for  not  obeying  the  injunction 
granted,  &c. 

In  opposition  to  this  motion  the  Act  of  Con- 
gress of  the  Slst  of  August,  1U52,  is  set  up, 
which  purports  to  legalize  both  bridges. 

The  6th  section  of  the  above  Act  provides, 
"that  the  bridges  across  the  Ohio  River  at 
Wheeling,  in  the  State  of  Virginia,  and  at 
Bridgeport  in  the  State  of  Otiio,  abutting  on 
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Zane's  Island,  in  said  river,  are  hereby  declared 
to  be  lawful  structures,  in  their  present  posi- 
tion and  elevation,  and  shall  be  so  held  and 
taken  to  be,  anything  in  any  law  or  laws  of 
the  United  States  to  the  contrary,  notwithstand- 
ing." 

7th  section.  "And  be  it  further  enacted, 
that  the  said  bridges  are  declared  to  be  and  are 
established  post  rcmds  for  the  passage  of  the 
mails  of  the  United  States,  and  that  the  Wheel- 
ing and  Belmont  Bridge  Company  are  autbor- 
izra  to  have  and  maintain  their  said  brid^  at 
their  present  site  and  elevation ;  and  the  officers 
and  crews  of  all  vessels  and  boats  navigating 
said  river  are  required  to  regulate  the  use  of 
their  said  vessels  and  boats,  and  of  any  pipes 
or  chimneys  belonging  thereto,  so  as  not  to  in- 
terfere with  the  elevation  and  construction  of 
said  bridges." 

This  court,  in  the  exercise  of  its  judicial  func- 
tions, with  the  approbation  of  seven  of  its  mem- 
bers, which  included  all  the  judges  present,  with 
but  one  exception,  took  jurisdiction  of  a  com- 
plaint made  by  the  State  of  Pennsylvania 
against  the  Wheeling  Bridge  Company,  which 
was  charged  with  having  constructed  its  bridge 
80  low  as  to  cause  a  material  obstruction  to  ine 
commerce  of  the  Ohio  River;  and  which  was 
especially  injurious  to  the  State  of  Pennsyl- 
vania, which  had  expended  several  millions  of 
dollars  in  the  construction  of  lines  of  improve- 
ment from  Philadelphia  to  Pittsburg — such  as 
turnpike  roads,  railroads,  canals  and  slackwater 
navigation — over  which  more  than  fifty  mill- 
ions' worth  of  property  were  transported  an- 
nually, in  connection  with  the  Ohio  River;  and 
that  any  material  obstruction  to  the  navigation 
of  the  river  by  the  bridge  would  be  injurious 
to  that  State,  by  lessenmg  the  transportation 
of  passengers  and  freight  on  the  above  lines. 

After  a  very  tedious  and  minute  investiga- 
tion of  the  facta  of  the  case,  which  embraced 
the  reports  of  practical  engineers,  depositions 
from  the  most  experienced  river  men,  state- 
ment* of  the  stages  of  water  in  the  river 
throughout  the  year,  and  also  after  a  full  con- 
sideration of  the  legal  principles  applicable 
to  the  matter  in  controversy,  six  of  the  mem 
bers  of  this  tribunal,  two  only  dissenting,  were 
brought  to  the  conclusion  that  the  bridge  was 
a  material  obstruction  to  the  navigation  of  the 
river,  at  seasons  of  the  year  and  under  circum- 
stances which  rendered  its  navigation  most  im 
portant  to  the  public  and  to  the  complainant, 
and  that  there  was  no  adequate  remedy  for  it 
by  an  action  at  common  law. 

From  the  facts  developed  in  the  course  of  the 
Investigation,  it  appeared  that  the  seven  passen- 
ger packets,  which  plied  between  Cincinnati  and 
Pittsburg,  whose  progress  was  obstructed  by 
the  bridge,  conveyed  about  one  half  the  Koods, 
in  value,  which  were  transported  on  the  river, 
and  three  fourths  of  the  passengers  between 
the  above  cities.  That  each  packet  transported 
annually  thirty  thousand  nine  hundred  and 
sixty  tons  of  freight,  and  twelve  thousand  pas- 
sengers. 

It  appeared  that  a  steamboat  drawing  five 
feet  of  water,  and  whose  chimneys  were  sev- 
enty-nine feet  six  inches  high,  could  never  pass 
under  the  apex  of  the  bridge,  at  any  stage  of 
the  water,  without  lowering  its  chimneys. 
And  the  court  found  by  lowering  the  chimneys. 
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including  the  expense  of  machinery,  and  dclaj 
of  time,  without  an  estimate  as  to  the  dangers- 
incurred  by  the  operation,  that  a  tax  was  im- 
posed upon  the  seven  packets,  annually,  of  $5. 
598,  which  sum  was  exacted  from  the  ownera 
for  the  accommodation  of  the  crossing  public 
and  the  bridge  proprietors. 

The  court  also  found  that  the  c<»t  of  each 
packet,  per  running  hour,  was  $8.33;  and,  as 
was  estimated,  if  the  chimney  should  be  made 
shorter,  so  as  to  pass  under  the  bridge  at  an 
ordinary  stage  of  water,  it  would  cause  Iha 
average  loss  of  four  hours  in  each  trip  between 
Cincinnati  and  Pittsburg,  which  would  amount 
to  the  sum  of  $33.8*3,  which,  being  multiplied 
by  sixty,  the  average  number  of  trips  each 
season,  would  amount  to  the  sum  of  $1,999.20; 
and  this,  being  multiplied  by  seven,  would 
make  the  sum  of  $13,994.40,  which  would 
be  an  annual  loss  by  the  owners  of  these 
packets. 

The  court  also  found,  that  from  the  great 
weight  of  the  chimneys  of  the  packets,  and  other 
boats  of  that  class,  they  could  not  be  lowered 
by  hinges  at  the  tops;  that  they  could  only  be 
let  down  at  the  hurricane  deck  by  means  of  a 
derrick.  The  average  weight  of  the  chimneys, 
which  must  be  lowered  upon  each  of  the  large 
boats,  was  about  four  tons;  and  if  this  enormous 
weight  hanging  over  the  cabin,  or  rather  over 
the  oerths  of  tlie  passengers,  in  the  process  of 
lowering,  should  come  down  by  the  run,  their 
weight  would  crush  the  hurricane  deck,  break 
throueh  the  berths  of  the  cabin,  and  be  ar- 
rested, probably,  only  by  the  cargo  or  the 
lower  flooring  of  the  vessel. 

For  these  reasons,  and  others  contained  in 
the  opinion  of  the  court,  they  came  to  the  de- 
cision that  the  bridge  obstructed  the  naviga- 
tion of  the  Ohio,  and  to  the  irremediable  injury 
at  law  of  the  public  works  of  Pennsylvania. 
But,  to  avoid  any  greater  hardship  on  the- 
bridge  owners  than  would  be  required  by  the 
maintenance  of  the  commercial  right,  this  court 
decreed  that  if  the  defendant  would  open  a 
draw  in  the  western  channel  which  would  ad- 
mit the  passage  of  boats,  when,  from  the  high 
water,  they  could  not  pass  under  the  suspen- 
sion bridge,  that  it  would  remove  all  reasona- 
ble ground  of  complaint  by  the  plaintiffs. 
But  this  it  refused  to  do,  and  invoked  the  leg- 
islation of  Congress  successtully,  in  procuring 
the  passage  of  the  Act  above  cited. 

That  Congress  have  a  constitutional  power  to- 
regulate  commerce  among  the  States,  as  with 
foreign  nations,  must  be  admitted.  And  where 
the  Constitution  imposes  no  restriction  on  thia 
power,  it  is  exercised  at  -discretion;  and  the 
correction  of  impolicy  or  abuse  is  only 
through  the  ballot  box.  During  the  exist- 
ence of  the  embargo,  in  1808,  it  was  con- 
tended that,  under  the  commercial  power,  an 
embargo  could  not  be  imposed,  as  it  destroyed 
commerce.  But  it  was  held  otherwise;  so  that 
the  constitutionality  of  a  regulation  of  com- 
merce by  Congress  does  not  depend  upon  the 
policy  and  justice  of  such  an  Act,  but  generally 
upon  its  discretion. 

An  embargo  is  a  temporary  regulation,  and. 
is  designed  for  the  protection  of  commerce, 
though  for  a  time  it  may  suspend  it.  Therfr 
are,  however,  limitations  on  the  exercise  of  com- 
mercial power  by  Congress.    As  stated  in  the 
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opinion  of  the  court.  Congreas  bad  regulated 
the  commerce  of  the  Ohio  River.  But  all  such 
regulations,  before  the  passage  of  the  above 
Act,  were  of  a  general  character,  and  tended 
to  the  security  of  transportation,  whether  of 
freight  or  passengers. 

The  decree  in  the  Wlteding  Bridge  case  was 
the  result  of  a  judicial  investigation,  founded 
upon  facts  ascertained  in  the  course  of  hearing. 
It  was  strictly  a  judicial  question.  The  com- 
plaint was  an  obstruction  of  commerce,  by  the 
bridge,  to  the  injury  of  the  complainant,  and 
the  court  found  the  fact  to  be  as  alleged  in  the 
bill.  It  was  said  by  Ohief  Justice  Marshall, 
many  years  ago,  that  Congress  could  do  many 
things,  but  that  it  could  not  alter  a  fact.  This 
it  has  attempted  to  do  in  the  above  Act.  An 
obstruction  to  the  navigation  of  the  river  was. 
technically,  a  nuisance,  and  in  their  decree  this 
court  so  pronounced. 

The  compact  between  Virginia  and  Ken- 
tucky, which  "  declared,  that  the  use  and 
navigation  of  the  River  Ohio  should  be  free  and 
common  lo  the  citizens  of  the  United  States," 
was  incorporated  into  the  Kentucky  constitu- 
tion of  1791.  and  received  the  sanction  of  Con- 
gresa  in  the  admission  of  that  State  into  the 
Union.  This  compact  bound  both  parties;  and 
this  court  held,  that  a  violation  of  it  by  a  law  of 
Kentucky.called  the  Occupying  Claimant  Law, 
was  void,  as  it  impaired  the  obligation  of  the 
compact.  Virginia,  no  more  than  Kentucky, 
could  violate  any  of  its  provisions,  althougli 
thev  extended  to  citizens  of  the  Union. 

The  effect  that  the  Act  of  Congress  shall  have 
upon  the  decree  of  the  court,  I  will  now  con- 
sider. This  subject  can  be  treated  only  with 
the  profoundest  respect  for  the  legislative  action 
of  the  nation,  and  with  a  sincere  desire  to  give 
to  it  all  the  effect  which  such  an  expression 
should  have. 

The  Congress  and  the  court  jconstitute  co- 
ordinate branches  of  the  government;  their 
duties  are  distinct  and  of  a  mfferent  character. 
The  Judicial  power  cannot  legislate,  nor  can  the 
legislative  power  act  judicial^.  The  Constitu- 
tion has  declared  that  the  judicial  power  shall 
extend  to  all  cases  in  law  and  equity  arising 
under  the  Constitution,  the  laws  of  the  United 
States,  and  treaties,  &c.  All  legislative  powers 
are  vested  in  Congress.  While  these  function- 
aries are  limited  to  their  appropriate  duties  as 
vested,  there  can  be  little  or  no  conflict  of  juris- 
diction. 

From  the  organization  of  the  legislative 
power,  it  is  unfitted  for  the  discharge  of  judi- 
cial duties;  and  the  same  may  be  said  of  this 
court  in  regard  to  legislation.  It  may  therefore 
happen,  that,  when  either  trenches  upon  the 
appropriate  powers  of  the  other,  their  acts  are 
inoperative  and  void. 

The  judicial  power  is  exercised  in  the  de- 
cision of  cases;  the  legislative,  in  making  gen- 
eral regulations  by  the  enactment  of  laws.  The 
latter  acts  from  considerations  of  public  policy; 
the  former  by  the  pleading  and  evidence  in  a 
caae.  From  this  view,  it  is  at  once  seen  that 
Congress  could  not  undertake  to  hear  the  com- 
plaint of  Pennsylvania  in  this  case,  take  testi- 
mony or  cause  it  to  be  taken,  examine  the  sur- 
veys and  reports  of  engineers,  decide  the  ques- 
tions of  U  w  which  arise  on  the  admission  of  the 
testimony,and  give  the  proper  and  legal  effect  to 
See  18  How. 


the  evidence  In  the  final  decree.  To  do  this  is  the 
appropriate  duty  of  the  judicial  power.  And 
this  is  what  was  done  by  this  court,  before  the 
above  Act  of  Congress  was  passed.  The  court 
held,  that  the  bridge  obstructed  the  navigation 
of  the  Ohio  River,  and  that,  consequently,  it 
was  a  nuisance.  The  Act  declared  the  bridge  to 
be  a  legi^l  structure,  and  consequently,  that  it 
was  not  a  nuisance.  Now,  is  this  a  legislative 
or  a  judicial  act?  Whether  it  be  a  nuisance  or 
not.  depends  upon  the  fact  of  obstruction ;  and 
this  would  seem  to  be  strictly  a  judical  ques- 
tion, to  be  decided  on  evidence  produced  by  the 
parties  in  a  case. 

We  do  not  speak  of  a  public  commercial 
right,  but  of  an  obstruction  to  it.  bv  which  an 
individual  wrong  is  done,  that  at  law  is  irre- 
mediable. A  regulation  of  the  public  right  be- 
longs exclusively  to  Congress.  It  is  a  question 
of  policy,  which  seldom,  if  ever,  comes  within 
the  range  of  judicial  action.  All  such  questions 
lx:long  to  the  legislative  power. 

The  words  of  the  7th  section  of  the  Act 
are,  "  that  the  said  bridges  are  declared  to  be 
and  are  established  post  roads  for  the  passage  of 
the  mails  of  the  United  States;  and  that  the 
Wheeling  and  Belmont  Bridge  Company  are 
authorized  to  have  and  maintain  their  said 
bridgef>,  at  their  present  site  and  elevation ;  and 
the  officers  and  crews  of  all  vessels  and  boats 
navigating^  the  river  are  required  to  regulate  the 
use  of  their  said  vessels  and  boats,  and  of  any 
pipes  or  chimneys  belonging  thereto,  so  as  not 
to  interfere  with  the  elevation  and  construction 
of  saidbrid^." 

The  provisions  of  this  section  are:  1.  The 
bridges  are  declared  to  be  post  roads;  and  3. 
The  pipes  and  chimneys  of  the  boats  are  re- 
quired to  be  cut  down,  so  as  not  to  interfere  with 
said  bridges. 

And  first,  as  to  the  effect  of  making  the 
bridges  post  roads: 

By  the  Act  of  the  7th  July,  1838,  all  railroads 
are  declared  lo  be  post  roads;  and  for  more 
than  twenty  years,  all  navigable  waters  on  which 
steamboats  regularly  ply  are  established  as  post 
roads. 

The  policy  of  extending  the  lines  of  post 
roads  on  all  railroads  and  navigable  waters  was 
to  require,  under  a  penalty,  all  boats  and  rail- 
road cars  to  deposit  in  postofflces  all  letters 
which  they  may  carry,  so  that  the  postage  may 
be  charg»l.  It  gives  to  the  government  no 
rights  on  these  lines  of  communication,  except 
where  the  mail  may  be  carried  under  a  contract, 
which,  if  obstructed,  subjects  the  offender  to 
prosecution.  It  gives  to  the  government  no 
other  interest  in  or  control  over  the  road. 

The  railroad  may  be  changed  at  the  will  of 
the  proprietors,  and  the  mail  will  not  be  carried 
in  the  cars,  except  by  contract,  for  wtiich  a 
compensation  is  paid.  The  same  principle  ap- 
plies to  a  turnpike  road  on  which  the  mail  is 
carried.  Even  an  ordinary  road,  though  a  post 
road,  may  be  altered  or  vacated  at  the  will  of 
the  local  authority. 

It  is  difficult  to  perceive  what  benefit  can  re- 
sult to  the  public  from  these  bridges  being  de- 
clared a  post  road.  It  cannot  use  the  bridges 
without  paying  toll  the  same  as  for  the  use  of  a 
turnpike  rood  or  railroad.  It  does  not  prevent 
the  Bridge  Company  from  pulling  down  the 
bridge  or  altering  it  in  any  respect.    They  are 
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under  no  obligation  by  reason  of  this  use  to 
keep  up  the  bridjje  or  repair  it.  They  may 
abandon  it,  and  if  it  should  be  again  prostrated 
by  the  winds,  they  are  not  obliged  to  rebuild  it. 

The  idea  that  making  the  bridge  a  post  road 
would  exempt  it  from  the  consequence  of  being 
a  nuisance,  is  wholly  unsustainable.  Should 
iJie  contractor  to  carry  the  mail  refuse  or  neglect 
to  pay  the  customary  tolls,  he  would  be  liable  to 
a  suit  for  the  amount.  If  one  of  the  Pittsburg 
packets  carry  the  mail  under  a  contract  with 
the  Postoffice  Department,  and  the  bridge 
should  obstruct  the  boat,  such  an  obstruction 
would  make  the  Bridge  Compauy  liable,  unless 
the  above  Act,  which  gives  a  preference  to  the 
crossing  mail,  applies  a  different  rule  to  the  mail 
boat ;  and  it  would  seem  that  no  such  preference 
can  arise  under  the  law  declaring  the  bridge  to 
be  a  post  road. 

But  is  there  a  powsr  in  Congress  to  legalize  a 
bridge  over  a  navigable  water  within  the  juris- 
diction of  any  slate  or  states?  It  has  the  power 
to  reflate  commerce  among  the  several  States, 
requiring  two  or  more  States  to  authorize  the 
regulation.  But  this  does  not  necessarily  in- 
clude the  power  to  construct  bridges  which 
may  obstruct  commerce,  but  can  never  increase 
itn  facilities  on  a  navigable  water.  Any  power 
which  Congress  may  have  in  regard  to  such  a 
structure  is  indirect,  and  results  from  a  com- 
mercial regulation.  It  may,  under  this  power, 
declare  that  no  bridge  shall  be  built  which  shall 
be  an  obstruction  to  the  use  of  a  navigable 
water.  And  this,  it  would  seem,  is  as  far  as 
the  commercial  power  by  Congress  can  be  ex- 
ercised. 

The  same  power  that  would  enable  Congress 
to  build  a  bridge  over  a  navi^ble  stream  would 
authorize  it  to  construct  a  railroad  or  turnpike 
road  through  the  States  of  the  Unioa.  as  it 
might  deem  expedient.  This  power  may  have 
been  asserted  in  regard  to  post  roads,  but  the 
settled  opinion  now  seems  to  be,  that  to  estab 
lish  post  roads,  within  the  meaning  of  the  Con- 
stitution, is  to  designate  them.  In  this  sense 
Congress  may  establish  post  roads  extending 
over  bridges,  but  it  can  neither  build  them  uor 
exercise  any  control  over  them,  except  the  mere 
use  for  the  conveyance  of  the  mail  on  paving 
toll. 

It  has  often  been  held,  that  in  throwing  a 
bridge  across  a  navigable  river  or  arm  of  a  lake, 
or  the  sea,  the  sovereign  power  of  the  Stale  in 
some  form  may  authorize  it,  under  such  restric- 
tions and  conditions  as  may  be  considered  best 
for  the  public.  But  this  power  must  alwajrs  be 
so  exercised  as  not  materially  to  obstruct  navi- 
gation. Over  this  public  right  Congress  exer- 
cises exclusive  legiBiation,  except  where  the  con- 
slitulion  restricts  it;  and  the  judicial  power 
can  never  interpose,  except  in  regard  to  private 
injuries.  It  would  be  otherwise  if  Congress 
should  authorize  an  indictment  for  obstructing 
the  public  right  of  navigation  on  the  Ohio,  or 
generally.  If,  under  the  commercial  power, 
Congress  may  make  bridges  over  navigable 
waters,  it  would  be  difflcuft  to  And  any  limit- 
ation of  such  a  power.  Turnpike  roads,  rail- 
roads and  canals  might  on  the  same  principle 
be  built  by  Congress.  And  if  this  be  a  consti- 
tutional power,  it  cannot  be  restricted  or  inter- 
fered with  by  any  state  regulation.  So  ex- 
travagant and  absorbing  a  federal  power  as  this 
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has  rarely,  if  ever,  been  claimed  by  anyone. 
It  would,  in  a  great  degree,  supersede  the  state 
governments  by  the  tremendous  authority  and 
patronage  it  would  exercise.  But  if  the  power 
be  found  in  the  Constitution,  no  principle  if 
perceived  by  which  it  can  be  practically  re- 
stricted. This  dilemma  leads  us  to  the  conclu  - 
sioo  that  it  is  not  a  constitutional  power. 
Having  arrived  at  this  point,  it  only  remains  to 
say.  that  the  Act  of  Congress  declaring  the 
bridge  to  be  a  legal  structure,  beiatr  the  exer- 
cise of  a  judicial  and  an  appellate  power,  isua- 
coDstitutional,  and  consequently  inoperative. 
It  is  what  it  purports  to  he,  a  reversal  of  the 
decree  of  this  court,  in  effect.  If  not  in  terms. 

Under  the  commercial  power.  Congress  may 
declare  what  shall  constitute  an  obstruction  of 
commerce,  on  «  navigable  water;  and  so  far 
as  the  public  right  is  concerned,  there  is  no 
limitation  to  the  exercise  of  this  power,  unless 
it  be  found  in  the  Constitution. 

It  must  be  admitted  that  the  provision  in 
the  7th  section  in  regard  to  the  lene'h  of  the 
pipes  and  chimneysof  the  boats  which  ply  on  the 
Ohio  from  and  to  Pittsburg,  is  a  commercial 
regulation.  Congress  have  required  the  boil- 
ers of  steamboats  to  be  inspected,  and  that  an 
iron  chain  should  be  used  as  a  tiller-rope  on  all 
steamboats,  and  this  has  been  required  with  a 
view  to  the  safety  of  the  boat,  its  passengers 
and  cargo.  In  the  event  of  fire,  the  rope  is 
generally  burnt  and  the  boat  becomes  unman- 
ageable. This  is  as  far  as  Congress  has  legis- 
lated in  regard  to  the  tackle  of  the  boat.  No 
attempt  has  before  been  made  to  regulate  the 
height  of  the  chimneys. 

From  facts  above  staled,  it  appears  the  speed 
of  the  seven  packets,  l>y  cutting  down  the 
chimney,  would  be  reduced  four  hours,  on  an 
average,  each,  on  a  trip  between  Pittsburg  and 
Cincinnati.  This,  as  the  statement  shows, 
would  increase  the  expense  of  the  owners  of 
the  seven  packets,  in  addition  to  the  loss  of  time, 
$18,094.40  per  annum.  Such  a  regulation 
would  seem  to  l)e  the  more  objectionable,  as 
the  loss  arises  from  the  preference  given  to  the 
bridge,  which  the  public  accommodation  does 
not  require. 

But  there  is  another  objection,  of  a  more 
serious  nature.  Iq  the  9th  section  of  the  Sd 
article  of  the  Constitution,  it  is  declared  "  that 
no  preference  shall  be  given,  by  any  regula- 
tion of  commerce  or  revenue,  to  the  ports  of 
one  state  over  those  of  another."  This  can 
have  no  relation  to  "  duties  and  imposts,"  as  in 
the  8th  section  it  is  declared,  "they  shall  be 
uniform  throughout  the  United  States."  The 
clause  must  refer  to  some  other  regulation,  and 
it  applies,  of  course,  to  all  regulations  affect- 
ing commerce. 

It  was  said  in  the  late  argument  of  this  cause, 
that  the  Pittsburg  packets  had  done  a  larger 
business  in  transportation  the  last  year,  than 
within  the  same  time  at  any  former  period.  If 
this  be  BO,  the  injury  by  cutting  down  the 
chimneys  of  all  the  bioats  to  and  from  Pitts- 
burg must  amount  to  a  larger  sum  than  above 
stated.  Nothing  coidd  more  forcibly  illustrate 
the  propriety  of  the  above  provision  in  Uie 
Constitution,  that  no  port  in  one  state  shall 
have  a  preference  over  those  of  another. 

Practical  knowledge  in  regard  to  steamboat 
and  railroad  transportation  of  freight  is  better 
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than  theory.  Kotwil.hstanding  the  lines  of 
railroad  from  Pittsburg  to  Cincinnati,  and  to 
St.  Louis,  by  the  way  of  Chicago,  for  the  past 
year,  have  been  in  operation,  the  business  on 
the  steamboat  lines  has  great  Ijr  increased  in 
freight;  and  from  published  prices  it  would 
seem  that  the  water  transportation  is  three 
times  cheaper  than  the  railroad,  and,  on  ac- 
count of  the  frequent  detention  of  freight  cars, 
is  much  more  expeditious. 

But  it  is  said  many  regulations  of  commerce, 
from  local  circumstances,  cannot  operate 
equally  on  all  ports.  As.  for  instance,  a  break- 
water may  be  more  beneficial  to  one  port  than 
-another;  and  the  same  inequality  may  exist 
from  the  establishment  of  light-houses  and  the 
improvement  of  harbors.  But  these  are  inci- 
dental and  not  direct  consequences,  resulting 
from  the  esercise  of  the  legislative  power,  and 
no  prudence  can,  effectually,  guard  aj^inst 
them.  As  near  as  ma}'  be,  equal  facilities 
should  be  given  to  ports  of  equal  importance; 
this,  however,  is  a  matter  for  the  decision  of 
Congress,  and  does  not  belong  to  the  judiciary. 
But  where  a  prohibition  is  imposed  on  Congress 
in  the  exercise  of  the  commercial  power,  and 
it  is  not  regarded,  it  is  a  judicial  question,  and 
this  is  the  only  check  to  be  relied  on  against 
such  unconstitutional  legislation. 

It  is  objected  that  the  court  cannot  deter- 
mine what  degree  of  preference  shall  be  given 
to  one  port  over  another,  to  make  the  regula- 
tion come  within  the  prohibition.  If  this  be 
so,  then  is  the  constitutional  prohibition  a  dead 
letter;  but  this  is  not  the  practical  view  which 
this  court  have  uniformly  taken  of  the  Consti- 
tution. The  restrictions  on  state  powers  stand 
upon  the  same  footing,  and  no  insuperable 
difficulty  has  been  found  in  giving  effect  to 
them. 

"  No  State  shall  coin  money;  emit  bills  of 
credit;  make  anything  but  gold  and  silver  coin 
a  tender  in  payments  of  debts;  pass  any  bill  of 
attainder,  ex  post  facto  law,  or  law  impairing 
the  obligation  of  contracts."  To  determine 
the  unconstitutionality  of  a  law  under  some  of 
these  prohibitions,  would  be  attended  with  as 
much,  if  not  more,  difflcully  than  to  say 
whether  a  commercial  regulation  gives  a  pref- 
erence to  one  port  over  another. 

In  the  case  of  McOuUoeh  v.  The  State  oj 
Maryland,  4  Wheat.,  481,  the  court  say,  "  that 
the  power  to  tax  '  the  Bank  of  the  United 
States '  involves  the  power  to  destroy."  and  on 
this  ground  the  tax  on  the  bank  by  the  Legis- 
lature of  Maryland  was  declared  to  be  uncon- 
stitutional and  void.  If  this  rule  be  applied 
to  the  point  under  consideration,  no  doubt 
could    exist.    Congress  are   prohibited  from 

fiviog  a  preference  to  one  port  over  another  in 
ifferent  states,  and  consequently,  if  any  such 
S reference  be  given,  the  regulation  is  void. 
Tot  an  incidental  preference,  but  a  regulation 
which  necessarily  acts  injuriously  and  oppress- 
ively on  one  to  the  exclusion  of  the  other  ports. 
Suppose  Congress  bad  declared  by  law  that 
all  steamboats  plying  to  and  from  Pittsburg 
should  not  use  chimneys  mora  than  forty  feet 
high,  which  would  essentially  retard  their  prog- 
ress, and  consequently  injure  their  business, 
would  any  court  hesitate  to  pronounce  such  a 
regulation  unconstitutional,  as  giving  a  prefer- 
ence to  all  other  ports  on  the  river  over  that  of 
See  18  How. 


Pittsburg?  Jhis  Congress  has  in  effect  done, 
and  the  only  justification  for  it  must  be  found, 
if  any  exist,  in  the  regulated  height  of  the 
bridge.  But  the  bridge,  at  a  very  small  ex- 
expense  comparatively,  could  have  been  ele- 
vated as  our  decree  required,  and  as  the  char- 
ter under  which  it  was  built  also  required. 
Less  than  this:  if  a  draw  had  been  made  in  the 
bridge  over  the  western  channel  so  as  to  enable 
boats  to  pass  up  and  down  the  river  when  they 
could  not  pass  under  the  suspension  bridge, 
nothing  more  was  required.  The  expense  of 
the  draw,  it  is  believed,  would  not  exited 
$25,000 — a  sum  less,  as  it  would  seem,  than 
the  annual  injury  indicted  on  the  commerce  of 
Pittsburg  by  the  bridge. 

If  the  regulation  of  the  chimneys  of  steam- 
boats, as  in  the  law  to  protect  the  bridge,  would 
be  unconstitutional  without  the  bridge,  it  is 
not  perceived  how  the  bridge  could  make  it 
constitutional.  The  right  to  cross  the  river  by 
a  bridge,  and  to  navigate  it,  is  admitted ;  but 
these  public  rights  are  not  incompatible.  They 
can  both  be  enjoyed  without  any  material  in- 
terference of  the  one  with  the 'other.  This 
being  the  case.  Congress,  it  would  seem,  can- 
not restrict  the  right  to  navigate  the  river  for 
the  benefit  of  the  bridge.  It  cannot  violate 
the  constitutional  inhibition  in  giving  a  pref- 
erence to  other  ports  over  that  of  Pittsburg, 
by  declaring  the  Wheeling  bridge  formed  no 
obstruction  to  navigation.  The  Constitution 
declares  Congress  shall  not  give  a  preference  to 
one  part  over  another;  the  act,  if  done,  is  not 
constitutional,  though  done  under  the  power 
to  regulate  commerce. 

The  equality  which  such  a  regulation  was 
intended  to  secure  is  a  matter  intimately  con- 
nected with  the  commercial  prosperity  of  the 
countij.  For  a  wrong  thus  done  by  Congress 
there  M  no  remedy,  except  through  the  exer- 
cise of  the  judicial  power.  This  court  is 
sworn  to  support  the  Constitution,  and  in  every 
infraction  of  that  instrument  by  Congress  or 
state  Legislatures,  where  individual  injury  is 
inflicted,  redress  may  be  obtained  by  action  in 
court.  Congress  is  prohibited  from  laying  a 
duty  on  exports,  except  for  port  charges.  Can 
a  duty  be  imposed  on  exports  beyond  this 
under  the  commercial  power?  The  commer- 
cial power  is  limited  in  this  and  in  other  cases, 
and  if  the  limit  be  exceeded  the  Act  is  void. 
The  federal  government  in  all  its  forms  exer- 
cises enumerated  and  limited  powers.  But  if 
the  limitation  depends  upon  the  discretion  of 
Congress,  there  is  neither  limitation  nor  pro- 
tection. This  is  neither  the  theory  nor  the 
practical  operation  of  the  government.  Con- 
gress has  power  to  regulate  commerce,  but  it 
has  no  power  In  such  regulation  to  give  a  pref- 
erence to  one  port  in  a  state  over  another  port 
in  a  different  state.  If  it  may  do  this  to  an 
extent  materially  injurious,  it  may  equally  dis- 
regard every  other  restriction  in  the  Constitu- 
tion. The  regulation  of  the  height  of  the 
chimneys  of  steamboats  which  ply  to  and  from 
Pittsburg,  by  the  present  elevation  of  the 
bridge.  Is  the  same  in  effect  and  in  principle  as 
if  the  Act  had  required  such  steamers  to  cut 
down  their  chimneys  without  reference  to  the 
bridge.  The  bridge  affords  no  justification  or 
excuse  for  an  unconstitutional  rorolation. 

But  it  is  said  there  is  great  difficulty  in  as- 
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certaining  the  fact,  that  a  regulation  gives  a 
preference  to  one  or  more  ports  in  a  state  over 
those  of  another,  and  it  is  intimated  Uiat  a  jury 
should  be  called  to  ascertain  the  fact.  This  ar- 
gument was  used  in  regard  to  the  fact  of  ob- 
struction, complained  of  by  Pennsylvania;  but 
this  court  very  properly  determined  that  a  court 
of  chancery,  having  jurisdiction,  could  inquire 
whether  the  bridge  constituted  such  an  ob- 
struction to  commsrce  as  materially  t«  injure 
the  public  works  of  Pennsylvania,  and  on  such, 
a  finding  by  this  court  the  late  decree  was  en- 
tered for  the  removal  of  the  obstruction. 

What  fact  beyond  this  is  necessary  to  deter- 
mine the  fact  of  preference  of  one  port  over  an- 
other? The  phimneys  of  the  steamboats  which 
ply  to  and  from  Pittsburg  are  required  to  be 
cut  down,  so  as  to  pass  under  the  bridge.  By 
this  the  rights  of  the  port  of  Pittsburg  are 
measured  by  the  Wheeling  bridge,  ana  that 
bridge,  this  court  have  held,  is  so  material  an 
obstruction  to  commerce  as  to  be  a  nuisance  to 
the  State  of  Pennsylvania. 

This  obstruction  or  nuisance  consists  in  the 
necessity,  when  a  boat  passes  under  the  bridge, 
of  lowering  its  chimneys  or  cutting  them  down 
so  as  to  pass4inder  it;  and  if  this  be  a  materia] 
injury  to  the  commerce  of  the  State  of  Penn- 
sylvania, on  its  lines  of  improvement,  how 
much  greater  the  injury  to  the  port  of  Pitts- 
burg, from  and  to  which  one  hunared  millions' 
worth  of  property  is  transported  annually? 
Can  anyone  fail  to  see  that  the  proof  of  prefer- 
ence to  the  port  of  Wheeling,  and  those  below 
it,  is  given  by  the  regulation  complained  of, 
over  the  port  of  Pittsburg  and  others  above  the 
bridge?  The  proof  of  this  important  fact,  as 
found  by  the  decision  of  the  court  already  pro- 
nounced, is  more  conclusive  to  show  the  pref- 
erence tlian  to  establish  the  claim  of  Pennsyl- 
vania. 

Can  it  be  urged  that  this  preference  is  lim- 
ited to  a  mere  entry  of  the  port?  Had  the 
Wheeling  bridge  been  constructed  over  the 
Ohio  River,  a  short  distance  below  Pittsburg, 
it  would  have  been  far  less  injurious  to  that 
port  than  it  now  is:  the  boats  with  their  pro- 
pelling power  undiminished,  could  have  ap- 
proached near  to  that  port,  where  their  cargoes 
are  discharged  and  received. 

It  is  contended  that  the  commerce  across  the 
river  required  the  consideration  of  Congress 
equally  with  that  which  floated  upon  its  sur- 
face. There  is  no  ground  for  such  an  argu- 
ment. Some  twenty-five  or  thirty  thousand 
dollars,  under  the  decree,  would  open  a  passage 
in  the  western  channel  so  as  to  remove  the  od- 
struction.  The  annual  injury  to  the  commerce 
of  the  port  of  Pittsburg  by  the  bridge  is  be- 
lieved to  exceed  that  sum. 

Had  the  Act  of  Congress  required  all  steam- 
boats which  ply  upon  the  Ohio  River  to  cut 
down  their  chimneys,  so  as  to  pass  under  the 
Wheeling  bridge,  the  regulation,  being  general, 
inwever  injurious,  would  not  have  given  a 
preference  to  one  port  over  another.  It  would 
have  been  the  exercise  of  the  commercial  power, 
within  the  Constitution. 

The  principle  involved  in  this  case  is  of  the 
deepest  interest  to  the  commerce  of  the  West. 
The  Mississippi  River  and  its  tributaries,  water 
a  country  un8urpas8ed,if  equalled,  in  the  world, 
in  extent  and  fertility.  But  if  the  obatruction 
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of  the  Wheeling  bridge  may  be  repeated  wher- 
ever the  crossing  public  shall  think  proper  to 
"build  a  bridge,  one  third  of  the  internal  com- 
merce of  tne  Union  will  be  materially  ob- 
structed. The  Injury  of  such  a  regulation 
would  be  very  limited  m  the  Atlantic  States,  as 
there  the  rivers  are  short,  and  navigation  is 
generally  limited  to  the  ebb  and  flow  of  the 
tide.  If  the  Wheeling  bridge  be  a  legal  struct- 
ure, hundreds  of  bridges  on  the  same  princi- 
ple may  be  thrown  over  the  Mississippi  and  it» 
navigable  tributaries,  to  the  great  and  remedi- 
less injury  of  western  commerce. 

That  commerce  is  rapidly  increasing,  and  at 
this  time  it  probably  amounts  to  four  liundred 
millions  of  dollars  annually ;  and  if  the  Father 
of  Waters  and  bis  tributaries  shall  have  the 
same  regulation  extended  to  them  as  is  now  ap- 
plied to  the  Wheeling  bridge,  it  will  impose  a 
tax  upon  western  commerce  of  several  hundred 
thousand  dollars  annually;  and  this  will  be,  not 
for  the  advancement  of  commerce  over  tiiose 
waters,  as  it  will  greatly  obstruct  it,  but  to  save 
a  few  thousand  dollars  in  the  structure  of  each 
bridge. 

In  regard  to  the  motion  for  process  of  con- 
tempt against  the  Bridge  Company,  we  must, 
I  think,  be  governed  by  matters  which  appear 
upon  the  record.  Shortly  after  the  first  decree 
was  entered,  the  defendants  made  application 
to  Congress  for  relief .  The  object  of  the  Bridge 
Company  in  making  this  application  was  to 
counteract  and  annul  the  decision  of  this  court. 
It  is  not  supposed,  however,  that  such  was  the 
intention  of  Congress  in  passing  the  law.  The 
two  sections  referred  to  were  moved  as  an 
amendment  to  an  Act  making  appropriations  for 
the  service  of  the  PostoflJce  Department,  on  the 
Slst  of  August,  1868,  at  the  close  of  that  ses- 
sion. But  Tittle  time  was  afforded  for  investi- 
gation of  the  important  questions  involved  in 
the  Act.  .  This  fact  is  not  stated  to  impair  the 
force  and  effect  of  the  Act,  but  I  think  it  Is  fit 
to  be  considered  on  this  motion,  in  regard  to 
the  conduct  of  the  Bridge  Company. 

The  court  may  properly  consider,  if  they  are 
not  bound  to  do  so,  that  the  defendants,  in 
making  application  to  Congress,  and  procuring 
the  passage  of  the  Act,  as  having  acted  in  good 
faith.  And  although  ti.e  law,  u  it  it  has  oeen 
passed  in  violation  of  the  Constitution,  cannot 
be  held  valid,  yet  it  may  save  the  defendants 
from  the  contempt  charged.  On  its  face  it  gave 
to  the  Bridge  Company  all  thai  it  could  desire 
or  ask  against  the  decree  of  this  court.  It  le- 
galized what  the  court  held  to  be  illegal;  and  it 
required  all  steamboats,  running  to  and  from 
Pittsburg,  from  any  point  below  WheeUng,  to 
regulate  their  chimneys  so  as  to  pass  under  the 
bridge.  It  was  the  exercise  of  a  judicial  power 
without  an  examination  of  the  pnnciplea  of  la'w 
applicable,  and  without  a  knowledge  of  the 
facts  on  which  the  decree  was  founded.  No 
imputation  is  cast  upon  that  honorable  body, 
but  the  fact  must  be  known  to  everyone  that 
the  Senate  and  House  of  Representatives,  bo'vr- 
ever  distinguished  for  their  high  ability  and  le- 
gal learning,  could  not  discharge,  to  the  public 
advantage,  the  duties  of  an  appellate  court 

I  have  no  doubt  that  the  learned  judge  had 
power  to  grant  the  injunction.  The  5th  section 
of  the  Act  of  the  2d  of  March,  1798  (1  Stat  at 
L.,  884),  declares  "  that  writs  of  ne  exeat  md  of 
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injunction  may  be  granted  by  any  judge  of  tlie 
Supreme  Court,  in  casee  where  ttiey  miglil  be 
granted  by  the  supreme  or  circuit  court.  '  The 
Utb  section  of  the  Judiciary  Act  of  1789  de- 
clares that "  the  courts  of  the  United  States 
shall  have  power  to  Issue  writs  of  scire  faeittt, 
kabeat  eorpu$,  and  all  other  writs  not  specially 
provided  for  by  statute,  which  may  be  neoessa- 

2r  for  the  exercise  of  their  respective  jurisdic- 
ons,  and  agreeable  to  the  principles  and  usages 
of  law." 

Six  of  my  brethren  now  hold  that  the  Act  of 
Congress  arrested  the  progress  of  the  court  in 
carrying  their  decree  into  eflFect,  and  gave  the 
defendants  a  right  to  rebuild  their  bridge.  The 
injunction  prohibited  them  from  reconstructing 
it :  can  the  oefendants  be  punished  for  contempt, 
for  doing  that  which  the  law  authorized?  This 
view  shows  that  the  injunction  ought  not  to  have 
been  granted,  as  it  was  against  law.  And  is  not 
this  a  sufficient  excuse  for  the  contempt 
charged?  My  view  is,  that  the  law  was  un- 
consUtutionaf  and  void,  and  yet  I  consider  it 
as  excusing  the  defendants'  contempt.  I  can- 
not punish  defendants,  by  fine  or  imprisonment, 
for  doing  tliat  wliich  the  law  authorized  them 
to  do. 

There  was  no  opposition  made  when  the  in- 
junction was  applied  for;  and  it  was  granted, 
as  a  matter  of  course,  on  the  face  of  the  bill. 
Had  the  Act  of  Congress  been  set  up  against 
the  allowance  of  the  Injunction,  the  motion,  in 
all  probability,  would  hifkve  been  referred  to  the 
Supreme  Court  by  the  Judge. 

Having  come  to  the  conclusion,  for  the  tea- 
sons  above  stated,  that  the  Act  of  Congress  is 
inoperative  and  void,  although  it  may  excuse 
the  contempt,  it  can  afford  no  excuse  for  a  fur- 
ther refusal  to  perform  the  decree.  I  would 
therefore  order  that  the  final  decree,  heretofore 
made,  be  carried  into  effect  according  to  its  true 
int«nt,  by  the  first  day  of  Octol)er  next,  and 
that  the  defendants  pay  the  costs. 

Mr.  JiuHee  CMer; 

I  concur  with  the  majority  of  this  court,  that 
in  cases  where  this  court  has  original  Jurisdic- 
tion, an  interlocutory  or  preliminary  injunction 
may  be  awarded  in  vacation,  by  any  judge  of 
the  court.  I  differ  with  the  majority  in  de- 
clining to  punish  a  wanton  contempt  of  the 
process  of  the  court. 

I  concur  with  my  brother  McLean,  that  Con- 
gress cannot  annul  or  vacate  any  decree  of  this 
court;  that  the  assumption  of  such  a  power  is 
without  precedent,  and  as  a  precedent  for  the 
future,  it  is  of  dangerous  (example. 

Mr.  Ju$tiee  Wume: 

I  concur  with  Messrs.  Justiees  Kelson,  Orier, 
and  Curtis,  in  thinking  that  the  attachment  for 
contempt  should  have  been  granted  by  this 
court. 

I  concur  with  the  majority  of  the  court  in  the 
■view  taken  by  them  of  the  liability  of  the  de- 
fendants for  the  costs  of  this  suit. 

I  dissent  from  the  majority  of  the  court  in 
the  opinion  given,  that  the  6th  and  7th  sections 
•of  the  Act  of  the  Slst  August,  1862  (10  Stat,  at 
L.;  113),  relieve  the  defendants  from  the  opera 
tk>n  of  the  Judgment  of  this  court  in  behalf  of 
the  plaintiff.  Tbatjudgment  was  for  the  abate- 
ment of  a  nuisance  of  which  the  plaintiff  com- 
plained. This  court  decided  It  was  a  nul- 
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sance,  causing  injury  and  great  pecuniary  loss, 
inasmuch  as  it  prevented  the  State  of  Pennsyl- 
vania from  navigating  the  Ohio  River  at  all 
stages  of  its  waters,  to  the  uninterrupted  navi- 
gation -of  which  thev  had  a  right  under  the 
Constitution  of  the  United  States.  I  know  of 
no  power  in  Congress  to  interfere  with  such  a 
judgment,  under  the  pretense  of  a  power  to  le- 
galize the  structure  of  bridges  over  the  public 
navi^ble  rivers  of  the  United  States,  either 
within  the  Stales,  or  dividing  states  from  each 
other,  or  under  the  commercial  power  of  Con- 
gress, to  regulate  commerce  among  the  States. 
Nor  does  the  power  of  Congress  to  establish 
postoffices  or  post  roads  give  any  power  to 
Congress  to  do  more  between  the  States,  or 
within  the  Slates,  than  lo  declare  the  routes  for 
carrying  the  mails  upon  roads  already  existing, 
apd  to  designate  the  localities  upon  those  roads 
where  postoffices  shall  be  kept  for  the  delivery 
and  transmission  of  letters,  and  other  things  or 
parcels  which  Congress  may  declare  to  be 
mailable.  Whatever  Congress  may  have  in- 
tended by  the  Act  of  August,  1852,  I  do  not 
think  it  admits  of  the  interpretation  given  to 
it  by  the  majority  of  the  court;  and  if  it  does, 
then  my  opinion  is  that  the  Act  would  be  un- 
constitutional. 

I  concur  with  man^  of  the  views  taken  by 
Mr.  Jiistiet  McLean  in  his  dissenting  opinion, 
but  I  shall  take  another  opportunity  to  express 
my  opinion  fully  upon  the  action  of  this  court 
and  of  Congress  in  this  case. 

Mr.  Justiee  Daniel: 

In  the  decision  of  the  court  dissolving  the  in- 
junction and  refusing  the  coercive  measures 
asked  for  in  this  case,  I  entirely  concur.  But 
as-  in  the  argument  by  which  the  court  have 
proceeded  to  their  conclusions,  important  ques- 
tions of  constitutional  law  appear  to  me  to  have 
been,  some  of  them,  passed  over  without  con- 
sideration, and  others  inaccurately  expounded, 
convictions  of  duty  impel  me  to  express  my 
own  interpretation  of  those  questions.  The 
correctness  or  incorrectness  of  that  interpreta- 
tion is  left  to  thb  judgment  of  those  whom 
curiosity  or  interest  may  incline  to  its  examina- 
tion; but  whether  examined  or  approved,  or 
condemned,  or  otherwise,  it  has  been  given  be- 
cause commanded  by  a  sense  of  obligation, 
from  obedience  to  which  I  hold  that  no  one  is 
or  can  be  absolved. 

When  the  controversy  now  revived  before  us, 
was,  in  January,  18S0,  for  the  first  time  brought 
to  our  attention,  there  suggested  themelves  to 
my  mind  serious  difficulties  with  respect  both 
to  the  authority  and  the  mode  by  which  it  was 
attempted  to  place  that  controversy  within  the 
cognizance  of  this  tribunal. 

I  was  unable  to  perceive  by  what  warrant  a 

iudge  of  a  circuit  court  circumscribed  in  his 
urisdiction  both  as  to  parties  and  to  subject 
matters  of  litigation  within  specified  limits, 
could  claim  cognizance  as  to  parties  and  sub- 
ject matters  confessedly  beyond  the  prescribed 
bounds  of  bis  jurisdiction.  Still  less  could  I 
comprehend  b^  what  warrant  a  circuit  Judge 
could,  by  an  interlocutory  order  at  chambers, 
relative  to  rights  of  person  and  property  be- 
yond the  bounds  of  hu  Jurisdiction,  transfer  a 
controversy  affecting  subjects  thus  situated  to 
the  Supreme  Court  of  the  United  States. 
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Ad  attempt  to  avoid  these  difficulties  (for 
they  were  not  directly  met)  was  essayed,  by  the 
assumption  that  the  application  to  the  Circuit 
Court  might  be  adopted  here  as  the  commence- 
ment of  an  original  suit  by  the  State  of  Penn- 
sylvania; that  State  possessing  the  right  to  in- 
stitute an  action  in  the8upremeCourt,undertbe 
provision  in  the  Constitution  which  defines  the 
original  jurisdiction  of  the  court.  According- 
ly, this  case  was  received  and  treated  as  one 
authorized  by  the  Constitution,  in  virtue  of  the 
original  jurisdiction  vested  exclusively  in  the 
Supreme  Court— a  jurisdiction  which  an  in- 
ferior court,  or  a  iudge  of  an  inferior  court, 
could  have  no  power  to  exert. 

However  irregular  and  unauthorized  the  first 
proceeding  in  this  case  appeared  to  me,  the 
granting  of  the  second  injunction,  and  the 
measures  directed  for  enforcing  it,  I  am  con- 
strained to  regard  as  still  more  irregular— a 
much  wider  departure  from  precedent  or  legiti- 
mate authoritv. 

This  second  proceeding  brings  to  our  notice 
the  following  state  of  facts:  An  applica- 
cation  to  a  circuit  judge  at  chambers,  to  con- 
trol by  compulsory  process  persons  and  prop- 
erty, both  of  them  situated  beyond  and  with- 
out the  bounds  of  his  legitimate  power.  This 
application  is  granted  at  chambers,  and  not  by 
a  proceeding  in  court  at  all ;  and  the  order  of 
the  judge  so  made,  and  the  mandate  directed 
by  him  singly  for  the  execution  of  his  order, 
are  entitled  as  a  proceeding  in  and  before  the 
Supreme  Court,  and  as  an  act  of  the  Supreme 
Court;  dnd  the  ^uliar  and  appropriate  officer 
of  this  tribunal  is  ordered  to  carry  that  man- 
date into  effect 

According  to  my  interpretation  of  the  Con- 
stitution of  the  United  States,  the  Supreme 
Court  is  a  distinct,  aggregate,  collective  body — 
one  which  can  act  collectively,  and  in  term  or 
in  united  session  only.  It  canno.t  delegate  its 
functions,  nor  can  it  impose  its  duties  upon  any 
number  of  the  body  less  than  a  quorum,  consti- 
tuted of  a  majority  of  its  members;  much  less 
can  a  single  judge  be  clothed  with  its  joint 
powers,  to  be  wielded  by  him  at  any  time  or  in 
anv  place,  or  to  any  extent  to  which  his  indi- 
vidual discretion  may  point.  Yet,  in  the  case 
before  us,  we  have  a  proceeding  begun,  prose- 
cuted and  consummated  in  the  name  of  the  Su- 
preme Court — nay,  denominated  their  proper 
act,  when  eight  of  the  nine  Judges  constituting 
this  tribunal  had  no  participation  in  that  pro- 
ceeding; perhaps  never  even  suspected  its  exist- 
ence. It  may  very  well  be  inquired,  wbetber  a 
majority  of  the  judges,  either  actmg  individual- 
ly or  collectively  in  court,  would,  on  principles 
of  power  or  of  justicewould  have  sanctioned  the 
course  pursued  in  tliis  cause.  For  one,  I  can 
answer,  that  by  him  it  would  have  been  unhes- 
itatingly rejected. 

Vet  this  course  it  is  now  attempted  to  justify 
and  sustain,  under  the  5th  section  of  the  Act  of 
Congress  of  the  2d  of  March  1798  (I  Stat,  at  L.. 
S34),  which  provides,  that  "writs  of  ne  exeat 
and  injunction  may  be  granted  by  any  judge  of 
the  Supreme  Court,  in  cases  where  they  might 
be  granted  by  the  Supreme  Court  or  a  circuit 
court." 

The  inference  sought  to  be  drawn  from  the 
provision  just  cited,  I  propose  cursorily  to  ex- 
amine, with  the  view  of  showing  its  incorrect- 
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ness  as  a  deduction  from  the  langua^  or  the 
purposes  of  that  provision,  and  especially  with 
the  view  of  exposing  the  total  inapplicability  of 
the  attempted  conclusion  to  the  facts  developed 
by  the  record  before  us. 

The  subjects  embraced  within  the  proposed 
inquiry,  viz. :  the  distribution  and  exercise  of 
power  in  the  different  divisions  of  the  fmieral 
judiciary — the  definition  and  establishment  of 
the  distinctive  boundaries  within  which  those 
several  divisions  should  revolve,  are  matters  of 
an  importance  much  too  grave  to  be  incident- 
ally or  lightly  disposed  of  They  are  matters 
inseparable  alike  from  the  order  and  harmony 
and  stability  of  public  authority,  and  from  the 
safety  and  enjoyment  of  private  right. 

By  the  Act  of  Congress  establishing  the  ju- 
dicial courts  of  the  United  States  (1  Sut.  at  L. , 
Vol.,  I.  p.  81),  no  power  was  conferral  upon 
the  judges  of  the  courts  of  the  United  States  to 
grant  writs  of  injunction ;  nor  was  the  power  to 
grant  an  injunction  eo  nomine  conferred  upon 
any  of  the  courts.  This  authority  was,  however, 
as  to  the  courts,  given  by  implication  in  the  14tb 
section  of  the  Statute,  which  authorized  the 
courts  thereinbefore  enumerated,  to  grant  writs 
of  tcirefadtu,  habean  arrpus,  and  all  other  writs 
not  specially  provided  for  by  statute,  which 
may  be  necessary  for  the  exercise  of  their  re- 
spective jurisdictions. 

The  feature  of  this  provision,  proper  for  con- 
sideration here  is  this:  that  the  power  was  con- 
ferred upon  thecourt8,and  not  upon  the  judges^ 
and  was  given  in  case  only  in  which  it  was  nec- 
essary for  the  exercise  of  the  jurisdiction  of 
those  courts.  What  was  the  jurisdiction  of  tlie 
circuit  courts,  as  to  persons  or  property,  or 
Ixjih?  With  respect  to  proceedings  «n  rem,  as 
the  process  of  the  court  could  not  run  beyond 
the  prescribed  limits  of  its  appropriate  district, 
the  jurisdiction  or  power  of  the  court  could  be 
co-extensive  only  with  those  limits,  and  was 
consequently  impotent  and  null  as  to  any 
direct  control  of  the  Subject  matter  when  situ- 
ated beyond  them.  And  with  respect  to  the 
jurisdiction  over  persons  or  parties,  we  find  it 
declared  by  the  11  tb  section  of  the  Judiciary 
Act,  that  "  no  civil  suit  shall  be  brought  be- 
fore either  of  the  said  courts,  against  an  in- 
habitant of  the  United  States,  in  any  other  dis- 
trict than  that  whereof  he  is  an  inhabitant,  or 
in  which  he  shall  be  found  at  the  time  of  serv- 
ing the  writ;"  and  so  careful  have  been  the  au- 
thors of  this  restriction  to  insure  its  effectual 
observance, that  in  the  same  section  of  the  Stat- 
ute they  have  prohibited  every  transfer  of  the 
interests  or  rights  of  parties  made  with  the 
view  of  evading  its  operation.  An  interpreta- 
tion of  the  11th  section  of  the  Judicial  Act — 
one  conclusive  upon  the  juiisdiction  of  the 
circuit  courts — has  been  declared  in  repMted 
decisions  by  this  court,  as  may  be  seen  amongst 
other  instances  which  might  be  adduced,  an 
the  cases  of  McKim  v.  Webb,  9  Pet.,  88:  of 
Toland  v.  Sprague,  12  Pet.,  p.  800;  and  of 
Keary  v.  The  harmer*  and  Meehanieif  Bank  of 
Mempltit,  16  Pet.,  p.  89.  In  the  second  of  the 
cases  just  cited,  the  effect  of  the  Statute  in  de- 
fining the  jurisdiction  of  the  circuit  courts  is- 
examined  with  much  minuteness  and  particular- 
ity. 

It  follows,  then,  by  necessary  induction, 
both  from  the  language  of  the  Judiciary  Aid. 
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and  from  the  interprepretation  thereof  by  this 
court,  that  the  jurisdiction — as  auxiliary  to 
which,  and  as  a  means  of  enforcing  its  exer- 
cise, the  power  to  grant  injunctions  was  con- 
ferred Upon  the  circuit  courts — is  that  juris- 
diction restricted  to  persons  and  property  found 
within  the  prescribed  local  bounds  assigned  to 
those  courts. 

But  it  has  been  argued,  that  whilst  the  re- 
strictions above  mentioned  may  be  imposed 
upon  the  courts  as  such,  in  the  most  solemn 
and  deliberate  exercise  of  their  functions,  the 
Judges  individually,  out  of  court,  and  dis- 
tinijuished  as  they  are  by  the  language  of  the 
law  from  the  court8.have  been  released  from  the 
same  or  similar  restTaint8,and  have  been  clothed 
■with  power  separately  to  exert  this  extraordinary 
jurisaicliou  over  persons  and  property  residing 
or  situated  anywhere  and  everywhere  within 
the  United  States.  Nothing  more  is  required, 
according  to  this  argument,  to  overstep  the  fix- 
ed and  designated  boundary  of  the  courts'  au- 
thority than  the«ti;,;'ui«oof  the  individual  judge. 

lo  considering  the  interpretation  now  placed 
upon  the  Sth  section  of  the  Act  of  March  2d, 
1793,  the  mind  is  impressed  with  the  irregular- 
ity and  inconsistency  which  this  interpretation 
implies;  and  with  the  inutility  and  inefficiency 
for  any  beneficial  object  of  the  power  it  is  said 
to  have  created.  It  is  certainly  a  novelty,  and 
an  anomaly  in'  jurisprudence,  to  allege  in  a 
judicial  otncer  acting  o\it  of  court,  and  as  it 
were  in  pais,  the  existence  of  a  jurisdiction 
over  persons  and  property  with  respect  to 
which  he  has  no  power  to  adjudicate  in  court, 
and  his  acts  in  relation  to  which  he  possesses  no 
authoritr  to  reverse  or  modify  or  even  to  re- 
vise. Yet  this  is  precisely  the  attitude  which 
the  circuit  courts  and  the  judges  of  those 
courts  are  made  to  occupy  in  relation  to  each 
oilier,  by  the  interpretation  now  attempted. 

In  the  next  place,  so  far  as  usefulness  or  ef- 
ficiency may  be  supposed  to  have  been  the  ob- 
jects of  the  Statute,  much  of  these  are  taken 
away  by  denying  to  the  courts  the  power 
claimed  for  the  judges  out  of  court  to  act  upon 
persons  or  property  beyond  the  bounds  of  the 
respective  circuits.  The  same  necessity  which 
would  dictate  a  resort  to  one,  requiring  equal- 
ly a  resort  to  both  or  either. 

Some  obscurity  and  difficulty  is  perceived 
and  felt  as  arising  from  the  portion  of  sec.  5  of 
the  Act  of  March  2d,  1798,  which  permits  the 
judges  of  the  circuit  courts  to  grant  injunction 
in  cases  wherein  they  might  be  granted  by  the 
Supreme  Court;  but  this  language  it  is  thought, 
when  correctly  understood,  operates  no  change 
or  extension,  or  enlargement  of  the  powers  and 
Jurisdiction  of  the  circuit  courts,  or  of  the 
judges  of  those  courts.  If  indeed  it  should  be 
contended  that  tliis  section  of  the  Statute  was 
designed  to  confer,  or  by  its  terms  purported 
to  confer,  upon  the  circuit  courts,  or  upon  the 
Judges  thereof,  the  jurisdiction  and  functions 
of  the  Supreme  Court,  then  must  that  section, 
so  far,  as  least,  be  rejected  as  absolutely  void, 
being  in  violation  of  the  Constitution. 

The  Supreme  Court  of  the  United  States  is 
the  creature  of  the  Constitution.  By  this  in- 
strument its  powers  and  jurisdiction,  original 
and  appellate,  are  conferred  and  defined;  these 
are  peculiar,  ai«  exclusive;  and  by  no  legisla- 
tion can  they,  be  enlarged  or  diminished,  much 
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less  can  they  either  in  whole  or  in  part,  be  del- 
egated to  other  tribunals  or  officers  of  any 
grade  or  description. 

I  am  clearly  of  the  opinion,  therefore,  that 
by  the  Sth  section  of  the  Act  of  1793,  no  pow- 
er to  exercise  authority  or  jurisdiction  apper- 
taining to  the  Supreme  Court  was,  or  could 
have  been,  conferred  either  upon  the  circuit 
courts  or  upon  the  judges  thereof ;  but  that  this 
section  must  be  understood  as  simply  confer- 
ring upon  the  judges  a  power  previously  con- 
fined to  the  courts  alone — viz. :  the  power  to 
grant  injunctions,  and  this  subject  to  every 
limitation  by  which  the  circuit  courts  were 
controlled. 

But  the  interpretation  of  the  Act  of  1793  now 
contended  for,  broad  as  it  is,  still  is  not  wide 
enougu  to  cover  the  proceeding  which  it  is  now 
used  to  shield  and  protect.  To  accomplish  this 
end,  it  must  be  stretched  still  more;  and  until 
it  can  be  made  to  comprise  an  identification  of 
a  single  judge  of  the  Supreme  Court  with  the 
entire  court  itself,  and  the  transformation  of 
an  act  b^  an  individual  judge — an  act  per- 
formed without  the  accustomed  formalities  of  a 
regular  court — into  a  proceeding  by  the  Su- 
preme Court  in  the  exercise  of  its  constitutional 
and  only  legimate  functions. 

The  order  granting  the  second  injunction  in 
this  case,  were  it  obnoxious  to  no  other  objec- 
tion, appears  to  me  to  be  unwarranted  and 
void,  for  the  reason  that  it  assumes  to  contra- 
vene and  overrule  in  effect,  if  not  in  terms,  an 
existing  decree  of  this  court  between  these 
same  parties  and  upon  the  same  subject  matter. 

The  decree  of  tlus  court,  first  pronounced  in 
February,  1862,  decided  that  the  suspension 
bridge  at  Wheeling  was  an  obstruction  to  the 
passage  of  steamboats  on  the  Ohio  liiver,  and 
that  unless  it  should  be  elevated  to  the  height 
of  one  hundred  and  eleven  feet  above  low 
water  mark,  before  the  1st  day  of  February 
next  following  this  decree,  it  should  be  abated. 
Upon  a  subsequent  day  of  the  same  term,  the 
decree  was  no  modified  as  to  substitute  for  the 
requirement  of  increased  elevation,  or  of  the 
alternative  of  an  abatement,  permission  to  the 
proprielois  of  the  suspension  bridge  to  con- 
struct in  the  permanent  wooden  bridge,  which 
spans  the  western  channel  of  the  river,  a  draw 
of  a  capacity  sufficient  for  the  passage  of 
steamboats  of  the  largest  class;  the  additional 
distance  or  the  short  delay  (of  a  few  minutes 
only)  incident  to  this  arrangement  constituting, 
as  expressed  in  the  language  of  this  court,  "no 
appreciable  injury  to  commerce."  Liberty  was 
reserved  by  this  decree  to  either  party  to 
' '  move  the  court  in  relation  to  this  matter,  on 
the  1st  Monday  of  February  ensuing."  Vid« 
18  How.,  625. 

In  obedience  to  a  notice  from  the  complain- 
ant, under  the  liberty  reserved  in  the  decree, 
the  defendants  appeared  on  the  regular  return 
day  by  counsel  in  court;  but  the  complainant 
failing  to  prosecute  this  motion,  it  was  per- 
mitted to  be  discontinued.  To  a  second  notice 
to  the  defendants  they  again  appeared,  but 
the  complainant  again  mucking  default,  was 
formally  called,  and  the  motion  was  dismissed. 

From  this  failure  or  retusal  on  the  part  of 
those  who  were  authorized  to  move  in  the  case, 
this  court,  for  aught  that  could  be  judicially 
known  to  them,  might  have  been  justified  in 
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tbe  conclusion,  that  everything  tbey  had  or- 
dered had  been  complied  with,  or  had  been  ar- 
ranged to  Ihe  mutual  satisfaction  of  the  parties. 
Certainly,  up  to  this  period,  there  was  no  fact 
regularlv  and  formally  before  them,  on  which 
to  found  or  justify  process  for  contempt.  Un- 
•der  this  state  of  things,  the  suspension  bridge 
at  Wheeling  remained,  and  was  authorized  to 
remain. 

This  court  had  prescribed  the  conditions, 
According  to  which  it  was  to  stand  or  to  be 
abated, and  had  designated  the  parties  by  whom, 
the  modes  by  which,  and  the  extent  to  which, 
the  decree  might  be  carried  into  effect. 

In  this  attitude  of  the  case,  a  mandate  is  is- 
sued from  a  judge  at  chambers,  superseding 
the  mode  pointed  out  by  this  court  for  the  ex- 
«cutioD  of  its  decree,  and  wholly  irrespective 
of  any  condition  .according  to  which  that  de- 
cree had  been,  by  its  own  terms,  modified,  as 
above  mentioned. 

The  above  mandate  assumes  to  order,  in  the 
name  of  this  court,  that  no  bridge  of  an  eleva- 
tion less  than  that  prescribed  by  this  order, 
shall  be  thrown  across  the  Ohio  from  Zane's 
Island  to  Wheeling,  regardless  altogether  of 
any  facility,  however  complete,  which  might 
be  provideid  'for  the  passage  of  steamboats  by 
tlie  western  channel  of  the  river. 

This  mandate,  therefore,  was  itself  a  palpable 
violation  of  the-  decree  of  this  court,  and  of 
rights  reserved  to  the  defendants  by  that  decree 
— rights  which  they  twice  evinced  their  readi- 
ness to  vindicate  before  this  court,  in  opposi- 
tion to  the  reiterated,  but  subsequently  aban- 
doned, attempts  by  the  complainant  to  assail 
them. 

Can  contempt,  then,  be  affirmed  or  imputed 
with  reference  to  a  readiness  to  yield  ol)edience 
to  the  regular  authority  of  the  court,  or  with 
reference  to  an  unwillingness  to  comply  with  a 
proceeding  not  merely  void  in  itself,  but  one 
also  in  manifest  violation  of  the  Constitution 
and  the  law? 

To  which,  it  mav  be  asked,  were  the  defend- 
ants bound  to  conform,  to  the  authority  of  this 
court,  deliberately  announced  upon  a  question 
regularly  before  them  as  a  court,  or  to  an  order 
from  a  single  judge,  obviously  in  contraven- 
tion of  the  former,  assuming  to  exercise  an  au- 
thority belonging  to  the  court  as  an  aggregate 
body,  and  by  which  assumption  this  court  is 
placed  in  an  attitude  adversary  to  its  own  de- 
cree? 

There  is  still  another  view  of  this  case, 
which,  to  my  mind,  is  conclusive  against  the 
proceedings  on  the  part  of  the  circuit  judge, 
and  equally  so  against  every  motion  now  urged 
before  us  as  founded  thereon,  or  on  either  the 
principal  or  modified  decree  heretofore  pro- 
nounced in  this  cause. 

Previously  to  the  application  for  the  second 
injunction,  Ihe  Congr^  of  the  United  States, 
by  a  formal  statutory  enactment,  declared  the 
bridges  which  had  IJeen  erected  over  the  Ohio 
at  Wheeling  in  Virginia,  and  at  Bridgeport  in 
the  State  of  Ohio,  abutting  on  Zane'ti  Island,  to 
be  lawful  structures  in  their  present  position  and 
elevation,  "  anything  in  any  law  or  laws  of  the 
United  States  to  the  contrary  notwithstanding." 
And  they  further  enacted,  "that  the  officers 
and  crews  of  all  vessels  and  boats  navigating 
the  said  river,  are  required  to  regulate  the  use 
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of  their  s^d  vessels  and  Imats.  and  any  pipes, 
or  chimney,  or  chimneys  belonging  thereto,  so 
as  not  to  interfere  with  the  elevation  and  struct- 
ure of  the  said  bridges." 

Vide  Stat,  at  Large,  Vol.  X.,  p.  112'. 

Against  the  effect  of  these  very  explicit 
enactments,  it  has  been  contended  that  they  are 
void,  because,  as  it  is  said,  they  reverse  a  de- 
cision of  this  court,  which  Congress  has  no 
power  to  do.  In  answer  to  this  argument,  it 
may  be  conceded  that  the  position  assumed  by 
it  might  be  true  with  reference  to  the  adjust- 
ment or  security  of  private  rights  vested  umler 
previously  existing  laws  of  adjudications;  bat 
such  a  position  is  wholly  inapplicable  to  meas- 
ures of  public  policy  falling  appropriately  with- 
in the  legislative  competency,  and  much  leas 
can  it  have  any  influence  to  warrant  in  any 
other  dep>artment  of  the  government  the  exer- 
cise of  powers  vested  exclusively  in  Ihe  nation- 
al Legislature. 

It  is  impossible  to  read  either  the  original  or 
the  modified  decree,  by  the  majority  of  the 
court  in  this  cause,  without  perceiving  that 
both  these  decrees,  as  well  as  the  entire  argu- 
ment in  support  of  them,  were  based  upon  the 
single  assumption  that  the  erection  of  the  sus- 
pension bridge  at  WheeUng  was  an  interfer- 
ence with  the  right  to  regulate  commerce 
vested  iu  Congress  by  the  Constitution.  It  is 
equally  manifest,  from  the  arguments  and 
opinions  of  the  minority  of  the  court,  that  the 
right  in  Congress  to  reflate  commerce  is  uot 
only  conceded  by  the  minority,  but  the  exclu- 
sivcness  of  that  power  in  Congress  is  insisted 
upon.  These  later  opinions  maintain  the  doc- 
trine that  Congress  alone  are  competent  to  ex- 
ercise this  right  or  power,  and  can  neither  be 
controlled  nor  anticipated  with  respect  to  it  by 
the  Judicial  Department,  upon  any  fancied  ne- 
cessity, nor  upon  any  supposed  neglect,  or 
omission,  or  incompetency,  which  the  latter 
may  impute  to  Congress,  and  may  im^ne  the 
Judicial  Department  called  upon  to  remedy. 

In  these  views  are  seen  essentially,  nay,  ex- 
plicitly, the  diversity  existing  in  the  opinions 
of  the  majority  and  minority  of  the  judges,  as 
declared  in  this  case. 

Congress  have,  by  statute  already  referred  to, 
undertaken  to  regulate  the  commerce  upon  the 
Ohio  River,  so  far  as  the  matters  involved  in 
this  controversy  are  concerned.  And  who 
shall  question  their  power  to  do  this?  Does  it 
belong  to  this  court,  under  any  article  or  clause 
of  the  Constitution,  or  of  any  statute,  to  assume 
such  superiority?  Congress  have  ordained  that 
the  vehicles  of  commerce  on  the  Ohio,  the 
steamlx>ats,  shall  so  graduate  the  height  of 
their  cbimnevs  as  not  to  interfere  with  the 
bridges  at  Wheeling;,  as  existing  at  the  date  of 
the  Statute.  By  tlus  they  have  at  least  declared 
that  these  bridges  are  deemed  by  them  no  in- 
vasion, either  of  the  power  or  the  policr  of 
Congress  with  reference  to  the  commerce  of  the 
Ohio  River.  They  have  reflated  this  matter 
upon  a  scale  by  them  conceived  to  be  just  and 
impartial,  with  reference  to  tliat  commerce 
which  pursues  the  course  of  the  river,  and  to 
that  which  traverses  its  channel,  and  is  broadly- 
diffused  through  the  country. 

They  have,  at  the  same,  lime  by  what  tbey 
have  done,  secured  to  the  government,  and  to 
the  public  at  large,  the  essential  advantage  of  a 
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safe  and  certain  transit  otct  the  Ohio — an  ad- 
vantage which,  previously  to  the  erection  of 
the  erection  of  the  Wheeling  bridge,  was  great- 
ly desired  but  never  attained. 

In  what  has  been  done  l>y  Congress,  I  can 
have  no  doubt  that  they  have  acted  wisely, 
justly,  and  strictly  within  their  constitutional 
competency.  By  their  action  tiiey  have  com- 
pletely overthrown  every  foundation  upon 
which  the  decrees  of  this  court,  the  orders  of 
the  circuit  judge,  and  every  motion  purporting 
to  be  based  upon  these  or  either  of  them,  could 
rest.  I  am.  therefore,  of  the  opinion  that  each 
and  every  motion  submitted  by  the  complain- 
ant under  color  of  the  decrees  heretofore  pro- 
nounced in  this  cause,  or  of  the  injunction 
awanled  by  the  Judge  of  the  Circuit  Court, 
should  l)e  overruled ;  that  the  injunction  award- 
ed as  aforesaid  should  be  dissolved,  and  the 
bill  praying  for  that  injunction  should  be  dis- 
missed ;  and  that  in  each  instance  the  defend- 
ants should  be  decreed  their  costs. 

FORMBB  ORDBB. 

This  court  at  a  prior  term,  to  wit:  on  27tb 
May,  1852,  having  declared  that  the  bridge  of 
the  respondents  was  an  obstruction  to  the  nav- 
i^tion  of  the  Ohio  River,  and  that  it  did  a  spe- 
cial damage  to  the  complaint,  and  having  de- 
creed that  the  same  should  be  altered  as  there- 
by directed,  or  removed  by  the  respondents — 
and  the  complainant  having  subsequently  mov- 
ed this  court  for  writs  of  assistance,  of  seoues- 
tration  and  of  attachment  against  the  said  re- 
spondenls,  and  also  for  a  taxation  of  costs  de- 
creed by  this  court,  and  for  the  process  of  this 
court  to  enforce  tlie  payment  thereof  by  the 
said  respondents — and  the  Congress  of  the 
United  States  having  by  an  Act  passed  on  the 
81st  of  August,  1852,  entitled  "  An  Act  mak- 
iuK  appropriations  for  the  service  of  the  Post- 
ofBce  Department,  during  the  fiscal  year  end- 
ing the  30th  of  June,  1853,  and  for  other  pur- 
poses," provided  for  the  navigation  of  the  Ohio 
River,  and  so  regulated  the  navigation  of  the 
said  river  as  to  be  consistent  with  the  mainte- 
nance of  the  said  bridge.  And  the  respective 
parties  having  been  fully  heard  by  counsel,  and 
after  mature  deliberation  thereupon  had  by 
this  court,  it  is  now  here  considered  and  de- 
creed by  this  court,  that  the  said  motion  for 
writs  of  assistance,  sequestration  and  attach- 
ment 1)e,  and  the  same  is  hereby  overruled; 
and  that  the  said  writs  be,  and  they  are  hereby 
denied.  And  it  is  further  considered  and  de- 
creed by  the  court,  that  the  said  complainant 
do  have  and  recover  from  the  said  respondents 
the  costs  of  the  said  complainant  as  decreed  by 
this  court  on  the  aforesaid  27th  day  of  May, 
A.  D.  1852,  to  be  taxed  by  the  clerk,  and  that 
the  said  respondents  do  pay  the  same  lo  the 
complainant  within  ninety  days  from  this  date; 
aod  that,  in  default  of  such  payment,  that  exe- 
cution do  issue  therefor,  to  be  directed  to  the 
Marshal  of  the  United  States  for  the  Di&trict  of 
Columbia  to  enforce  the  same.  Per  Ju*tiee 
STelson. 

ORDEK  IS   THIS  CASB. 

This  cause  came  on  to  be  heard  upon  the  bill 
of  complaint,  an  order  by  the  Honorable  R.  C. 
Orier,  an  associate  justice  of  this  court,  on  the 
8ee  18  Mow,  t'.*8.,  Buok  16, 


26lh  day  of  June,  1854,  granting  an  injunction 
as  prayed  for  in  the  said  bill  and  upon  the  mo- 
tion by  the  complainant  for  writs  of  assistance, 
of  sequestration  and  of  attachment  against  the 
said  respondent,  and  upon  a  motion  oy  the  re- 
spondent to  dissolve  the  said  injunction,  and 
was  fully  argued  by  counsel  on  both  sides; 
upon  consideration  whereof,  and  after  mature 
de'ilieration  thereupon  had,  it  is  now  here  or- 
dered and  decreed  by  this  court,  that  the  said 
motion  by  the  said  complainant  for  writs  of  as- 
sistance, of  sequestration  and  of  attachment  be, 
and  tlie  same  is  hereby  overruled ;  and  that  the 
said  injunction  so  as  aforesaid  granted  be,  and 
the  same  is  hereby  dissolved. 

S.  C.  9  How..  647 ;  13  How.,  618. 

ated-3  Wall..  727, 798,  741 :  10  Walt.,  482;  18  Wall., 
146;  17  Wall., S«9;  20  Wall, 332;  3  Otto,  12;  6  Otto, 
3S7;  WooIWm  M6:  10  Bank.  Reff..76,456:  4  Blatcbf.. 
40B;  6  Blatchf.,4a4;  11  Blatcht..  287. 


THE  STATE  OP    PENNSYLVANIA, 
ComplainaTU, 

V. 

THE  WHEELING  and  BELMONT  BRIDGE 

COMPANY  KT  AL. 

(See  8.  C  18  How.,  460-468.) 

Thi*  court  can  aieard  eott* — eo$t*  teiU  not  be 

opened,  after  waiter  ofexeeptiont  to  taxation. 

Tbe  decree  rendered  for  oo<ta  In  tbls  case  was 
unaffected  by  the  Act  of  August  31,  lK'i2. 

Congress  has  repeatedly  reoognlzed  the  riirht  of 
the  prevailing  party  to  costs  In  this  and  the  circuit 
courts. 

There  Is  conferred  by  the  Constitution  on  this 
court  original  Jurisdiction  over  oases  in  equity  be- 
tween a  state  and  citizens  of  another  state. 

Original  Jurisdiction  in  equity,  in  a  particular 
class  of  cases,  conferred  by  tbe  Constitution  on 
this  court,  lias  been  Interpreted  to  Impoen  the  duty 
to  adjudicate  according  to  such  rules  and  princi- 
ples as  governed  the  Courtor  Chancery  in  England 
down  to  the  time  of  our  Constitution. 

When  the  Constitution  conferred  that  lurisdio- 
tlon  on  this  court,  it  cannot  be  construed  to  ex- 
clude the  power  possessed  and  exercised  by  every 
court  of  equity,  to  award  or  refuse  costs,  in  its 
discretion,  as  its  Judgment  of  the  rightof  each  case 
might  require. 

Tbis  court  has  power  to  award  costs. 

After  a  written  waiver  of  exceptions  to  the  taxa- 
tion, this  court  will  not  open  the  question  of  costs 
(or  re-examlnation. 

Argued  May  8,  1856.       Decided  May  It,  1856. 

THIS  is  a  branch  of  tbe  preceding  case,  to 
which  the  reader  is  referred  for  the  history 
of  the  case,  and  a  general  statement  of  the  facts 
involved. 

Mf»»rt.  Stanton,  Darragh.  Walker  and 
Campbell,  for  complainants. 

Meesrs.  johnaon,  Fitshngh,  Stnart, 
Cadwi^ader  and  Rmaaell,  for  respond- 
ents. 

Mr.  Juttiee  Nelson  delivered  the  opinion  of 
the  court: 

This  is  an  application  made,  on  the  part  of 
the  defendants,  for  leave  to  file  a  bill  of  review, 
so  far  as  respects  the  orders  and  decrees  for 
costs  heretofore  rendered  in  the  above  case 
against  them. 

The  court  have  already  determined  that  the 
decree  rendered  for  costs  against  the  defend- 
ants was  unaffected  by  the  Act  of  Congress 
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passed  August  81.  1852.  and  with  which  deter- 
mination it  is  entirely  satisfied. 

It  is  suggested,  however,  on  the  part  of  the 
applicant,  that  there  is  no  Act  of  Congress  ex- 
pressly conferring  power  upon  this  court  in  the 
case  of  original  juri-idiclion  to  award  costs 
against  other  parties.  This  may  be  true,  but 
It  is  eqimlly  true  in  respect  to  the  circuit  courts 
of  the  United  States,  and  yet  no  one  has  doubted 
the  power  in  those  courts  bince  their  first  organ- 
ization (1  Blatchf.,  65'^);  and  the  grounds  upon 
which  that  power  re«t4  apply  with  equal  force 
to  the  Supreme  Court  in  the  cases  mentioned. 
In  the  distribution  of  orlginiil  juriadiction  be- 
tween the  supreme  and  circuit  courts,  there  is 
nothing  peculiar  in  the  nature  or  character  of 
that  conferred  upon  the  former,  to  distinguish 
it  specially  from  the  latter.  Indeed,  a  large 
portion  of  this  jurisdiction  is  cimcurrent  with 
that  of  the  circuit  courts.  It  is  exclusive  only 
in  a  few  cases  having  regard  to  the  sovereign 
character  of  the  party  to  the  suit,  or  in  cases 
where  the  interests  of  our  foreign  relations  may 
be  concerned,  and  principles  of  international 
law  involved. 

In  the  nature  of  the  jarisdiction,  therefore, 
or  in  the  character  of  the  suits  in  this  court  of 
original  jurisdiction,  we  perceive  nothing  that 
should  lead  us  to  distinguish,  on  the  question 
uf  costs,  between  this  court  and  the  circuit 
courts.  Aud,  as  we  have  already  said,  the 
erounds  for  the  exercise  of  the  power — namely : 
the  repeated  recognition  by  Acih  of  Congress  of 
the  right  of  the  prevailing  party  to  costs — is  as 
applicable  to  the  one  court  as  the  other. 

It  would  be  an  endless  task  to  refer  to  the 
various  Acts  of  Congress  passed  from  time  to 
time  recognizing  the  right  of  the  party  to  costs 
in  proceedings  in  the  courts  of  the  United 
Stales,  and,  of  course,  including  this  court. 
It  will  be  sufficient  to  say,  that  they  will  be 
found  in  the  laws  of  Congress,  running  through 
its  entire  legislation  on  the  subject  of  judicial 
proceedings,  and  regulation  of  the  power  and 
uulliority  uf  the  federal  courts  and  its  officers. 
Among  the  first  Acts  is  that  of  May  9,  1792. 
•■An  Act  for  regulaving  processes  in  the  courts 
of  tlie  United  States,  and  providing  compensa- 
tions for  the  officers  of  the  said  courts  and  for 
jurors  and  witnesses."  (1  Stat,  at  L.,275.)  The 
compensation  here  provided  for,  on  behalf  of 
oflicurs  and  persons  concerned  in  the  adminis- 
tration of  justice,  not  payable  out  of  the  Treas- 
ury of  the  United  States,  was  recoverable  as 
co.>t8  of  the  suit.     Sec.  6.  p.  278. 

The  Act  of  July  22,  1813,  "An  Act  concern- 
ing suits  and  costs  in  courts  of  the  United 
States,"  provided  (sec.  1),  that  where  several 
actions  against  persons  who  might  t>e  joined  in 
one  action  touching  a  demand  in  any  court  of 
tlie  United  Slates,  if  judgment  be  given  for  the 
plaintiff,  such  party  shall  not  recover  the  costs 
of  more  than  one  action,  &c.  And  the  3d  sec- 
tion pBOvided,  that  uliere  causes  of  like  nature, 
&c.,  shall  be  pending  before  a  court  of  the 
United  States,  it  is  made  the  duty  of  the  court 
to  make  rules  or  orders  to  avoid  unnecessary 
costs,  and  consolidate  the  causes.  It  is  also 
provided  that  if  any  attorney  or  person  ad- 
milted  to  conduct  causes  in  a  court  of  the  Unit- 
ed States  shall  appear  to  have  multiplied  pro- 
ceedings in  any  cause,  so  as  to  increase  costs 
vexatiously,  such  person  may  be  required  to 
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satisfy  any  excess  of  costs  so  incurred.  But  we 
shall  not  pursue  this  incjuiry.  We  could  mul- 
tiply instances  of  similar  recognition  of  the 
right  of  the  party  to  costs,  and  power  of  the 
court  to  award  them,  to  almost  any  extent. 
The  instances  we  have  referred  to  are  but  sam- 
ples, and,  we  think,  sufficient  for  the  purpose 
designed. 

But  independent  of  this,  the  Constitution 
provides  that  the  judicial  power  of  the  United 
States  shall  extend  lo  all  cases  in  equity  between 
a  state  and  the  citizens  of  another  slate:  and 
that,  in  cases  in  which  a  state  shall  be  a  party, 
this  court  shall  have  original  jurisdiction.  There 
is  thus  conferred  by  the  Constitution  on  this 
courtoriginal  jurisdiction  over  "cases  in  equity" 
between  a  state  and  citizen  of  another  state;  and 
this  is  the  jurisdiction  we  have  exercised  in  the 
matter  now  before  us. 

Original  jurisdiction  in  equity,  in  a  particu- 
lar class  of  cases,  conferred  by  the  Conslituiion 
on  this  court,  has  been  interpreted  lo  impose 
the  duty  lo  adjudicate  according  to  such  rules 
and  principles  as  governed  the  action  of  the 
Court  of  Chancery  in  England,  which  adminis- 
tered equity  at  the  time  of  the  emigration  of 
our  ancestors,  and  down  to  the  period  when 
our  Constitution  was  formed.  And  when  the 
Constitulion  of  the  United  States  conferred 
that  jurisdiclion  on  this  court,  it  cannot  be  con- 
strued lo  exclude  the  power  possessed  and  con- 
stantly exercised  by  ever^  court  of  equity  then 
known,  to  use  its  aiscreliun  to  award  or  refuse 
costs,  as  its  judgment  of  the  right  of  the  case, 
in  that  particular,  might  require.  The  court 
entertains  no  doubt  of  its  power  to  award 
costs,  and  deny  the  application  to  file  a  bill  of 
review. 

Then  as  to  the  bill  of  costs  taxed  by  the  clerk. 
It  is  sufficient  to  say  that  the  bill,  as  we  under- 
stand it,  consists  entirelj[  of  the  expenses  at- 
tending the  taking  of  testimony  in  the  case,  and 
of  the  surveys,  examinations,  and  reports  of  the 
engineer,  preparatory  to  the  final  hearing  of 
the  case,  and  which  services  were  performed 
under  the  soecial  order  and  direction  of  the 
court,  together  with  the  foes  for  the  services  of 
the  officers  of  the  court.  And  further,  that 
the  bill  of  costs  has  been  referred  to  the  clerk 
of  the  court,  with  directions  to  examine  wit- 
nesses, and  resort  to  such  other  proofs  for  the 
purpose  of  ascertaining  the  proper  compensa- 
tion to  be  allowed  the  coiiimis!>iouers,  and  to 
the  engineers  and  clerks  employed  by  him,  and 
also  to  ascertain  the  whole  amount  of  expenses 
incurred  by  said  commissioner,  and  the  amount 
advanced  by  the  respective  parlies,  and  repprt 
on  the  same;  and  that  either  party  have  leave 
to  except  to  the  report,  in  writing,  as  to  any 
of  the  items  or  sums  of  money  allowed  by  the 
clerk. 

This  report  was  duly  made  in  conformity 
with  the  order,  and  the  counsel  for  the  respect- 
ive parties  filed  at  the  time  a  written  declara- 
tion waiving  all  exceptions  to  any  part  of  said 
account  or  vouchers,  and  slating  that  they  do 
not  mean  to  except  to  said  report,  nor  desire 
any  further  time  to  examine  or  except  to  it; 
wltereupon  the  report  was  confirmed  by  this 
court. 

It  can  hardly  be  expected,  after  this  deliber- 
ate proceeding  by  the  court  to  ascertain  the 
costs  and  expenses  attending  the  trial  and  hear- 
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ing  of  the  case,  and  the  opportunity  of  the 
counsel  for  the  respective  parties  at  the  time,  to 
scrutinize  the  several  items  of  the  account,  their 
attendance  before  the  master,  and  after  the 
proper  scrutiny,  entering  into  and  flliog  an  ex- 
press written  waiver  of  exceptions  to  the  taxa- 
tion and  solemn  recognition  of  its  justice  and 
propriety,  that  the  court  will  open  the  question 
for  a  re  examination,  or  can  desire  any  further 
inquiry  into  or  review  of  the  matter  thiu  dis- 
pmed  of.  There  must  be  an  end  of  litigation. 
We  are  not  only  satisfied  that  the  party  appli- 
cant for  a  review  of  the  question  has  already 
had  full  opportunity  to  present  his  objections 
to  the  bill  of  costs,  and,  indeed,  has  already 
availed  himself  of  the  beneflt  of  it,  but  are  also 
satisfied  with  the  order,  and  judgment  of  the 
court  heretofore  given  in  the  premises. 

The  motion  fvr  bill  of  review,  and  aUofor  re- 
tojcation  ofeoeU,  is  denied. 


THE   LAFAYETTE   INSURANCE   COM 
PANY,  Plff.  in  Er., 

V. 

MAYNARD   FRENCH,  EDWARD   K. 
STRONG,  AND  THOMAS  B.  FINE. 

(See  9.  C,  18  How.,  40<-iOS.) 

Jurindietion — averment  cfretidenee — Ohio  judg- 
ment against  Indiana  corporation,  entitled  to 
fatth  and  credit  in  Indiana,  when  aerviee  wot 
on  resident  authorized  agent — mistake  in  de- 
fendant's name,  not  pleaded  in  abatement — 
jitdgment  binds  him. 

The  averment  in  the  declaration  tbat  a  com- 
panr,  defendant,  la  a  citizen  of  a  state,  in  the 
district  la  whicb  the  suit  is  brought.  Is  not  suffi- 
cient to  show  Jurisdiction. 

Tbe  averment  tbat  tbe  defendants  are  a  Corpora- 
tion creuted  under  the  laws  of  tbe  State,  bavinir  its 
principal  nlace  of  business  in  tbat  state,  is  sufficient. 

A  Judgment  recovered  in  Oiilo  against  an  Indliina 
rorpnration,  upon  a  contract  made  by  tbat  Oorpore- 
tlun  In  Obio,  to  Insure  property  there,  allowed  by 
tlic  liiwB  of  Ohio  to  transact  business  there,  and  to 
rc'orivo  service  of  process  on  Its  resident  agent,  is 
a  Jiidifinont  entitled  to  tbe  same  foltb  and  credit  In 
Indiana  as  in  Ohio,  under  tbe  Constitution  and 
iHwa  of  tbe  United  States. 

The  procesH  was  served  In  Oblo  upon  an  aarent  of 
tbe  CorporatluD  there,  qualified,  by  law  of  Oblo, 
to  represent  tbe  Corporation  there  In  respect  to 
such  service,  and  notice  to  bim  was  notice  to 
the  Corporation. 

Such  u  Judjfment,  recovered  after  such  notice.  Is 
an  valid  as  If  tli«  Corporation  had  bad  its  hahlUU 
within  Oltio  ;  thnt  is,  entitled  to  the  same  faith  and 
credit  In  Indlnna  as  in  Obio. 

If  u  nil8tal(e  lie  made  in  the  name  of  adefendant, 
and  bo  fali'4  to  plead  It  In  abatement,  the  judgment 
binds  blm  though  culled  by  a  wrong  name. 

Argued.  Apr.  4,  1866.    Decided  Apr.  IS,  1856. 

IN   ERROR   to  tbe  Circuit  Court  of  tbe 
United  Slates   for  the  District  Court  of 
Indiana. 

This  was  an  action  of  debt  brought  in  tbe 
Circuit  Court  of  the  United  States  for  the 
District  of  Indiana,  by  the  appellees,  on  a 
judicmvnt  rendered  in  one  of  tbe  state  courts 
of  Ohio. 


N<»T«.— C«to«ni*<p  o/  cirporatiim  and  Us  lUack- 
KMtrs.  Vnluntari/  ownciation.  HiiUlen  of  b4md» 
11/  eorpiiraHiin  tecured  hy  miirtgage.  Qenerou  answer 
tcaioa  otOeeliitm  (•>  tesideiiee.  Sec  note  to  Hope  Ins. 
Co.  V.  Buardman,  5  Cranoh,  ST. 

See  IS  How. 


The  plaintiff  offered  in  evidence  a  judgment 
record  from  the  Commercial  Court  of  Cincin- 
nati in  the  State  of  Ohio;  to  the  introduction 
of  which  judgment  record  as  evidence  in  this 
cause,  the  said  defendant,  by  counsel,  then  and 
there  objected. 

The  court  overruled  the  objections  so  made 
by  the  defendant  to  the  introduction  of  said 
record  in  evidence,  to  which  ruling  the  de- 
fendant, by  counsel,  excepted. 

The  case  was  submittefl  to  the  court  by  the 
parties,  waiving  a  jury,  and  the  court  found 
for  the  plaintiffs  the  amount  of  the  Judemcnt, 
with  interest  and  costs,  and  rendered  juuginent 
accordingly.  The  defendants  brought  the  case 
here  on  a  writ  of  error. 

The  case  is  furtlier  stated  by  the  court. 

Mr.  R.  H.  Oillett,  for  tbe  plaintiffs  in 
error: 

The  question  whether  the  Commercial  Court 
of  Cincinnati  had  Jurisdiction  to  render  the 
judgment  offered  in  evidence,  can  be  inquired 
into  when  thus  offered. 

1  Pet.,  840:  Thompson  v.  Tolmie.  2 Pet.,  157; 
Bmb  v.  Hiinely.  4  Crancb,  241 ;  Hiekey  V.  Stew- 
art, 8  How..  750;  Shriter  v.  Lynn,  2  How.,  60. 

A  judgment  against  parties  not  within  tbe 
jurisdiction  of  a  court,  and  who  were  not  served 
with  process,  and  who  did  not  appear  to  the 
action,  is  null  and  void,  and  will  not  support 
an  action. 

Eaer  v.  Goffln,  1  Cush.,  24:  Woodruff  v. 
Taylor,  20  Vt.,  65;  Lincoln  v.  Touier,  2  Mc- 
Lean, 478:  Shaefer  v.  Gates,  2  B.  Mon.,  458; 
Day  V.  Newark  India-rubber  Co.,  1  Blatchf., 
62».     • 

The  variance  in  the  name  of  the  defendant 
below  was  fatal. 

Bumham  y.  Bank,  5  N.  H.,  446;  Bank  v. 
SmaUey,  2  Cow.,  770. 

The  record  could  not  be  changed  by  parol 
evidence. 

Lincoln  y.  Ibtner,  2  McLean,  473;  Oreen  v. 
Otington,  16  Johns.,  55;  Hunt  v.  Rausmanier, 
8  Wheat.,  174;  Bradley  v.  Washington,  dee.,  (Jo., 
18  Pet..  89. 

Mr.  O.  H.  Smith,  for  the  defendants  in 
error: 

The  Commercial  Court  of  Cincinnati  had  ju- 
risdiction to  render  tbe  judgment  offered  in 
evidence. 

There  was  service  of  process  under  the 
laws  of  the  State  of  Ohio,  and  the  record  is  con- 
clusive between  the  parties. 

5  McLean.  461. 

The  Circuit  Court  had  jurisdiction  of  this 
cause.  I  bhould  feel  disposed  to  review  the 
old  authorities  c9kA  by  counsel  for  appellants 
against  this  proposition,  did  I  not  consider  the 
question  res  a^udieata  in  this  court. 

Louisville  B.  R.  Co.  v.  Letson,  2  How.,  4»7; 
16  How.,  814;  5  McLean,  461. 

Mr.  Justice  Cartia  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court 
of  the  United  States  for  the  District  of  Indi- 
ana, in  an  action  of  debt  on  a  judgment  re- 
covered in  the  Commercial  Court  of  Cincin- 
nati, in  the  State  of  Ohio.  In  tbe  declaration, 
the  plaintiffs  are  averred  to  be  citizens  of  Ohio; 
and  they  "complain  of  the  Lafayette  Insur- 
ance Company,  a  citbeen  of  the  State  of  Indi- 
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ana."-  TbU  aTerment  is  not  sufficient  to  show 
jurisdiction.  It  does  not  appear  from  it  tliat 
ttie  Liafayette  Insurance  Company  is  a  Corpora- 
tion ;  or,  if  it  be  such,  by  the  law  of  wliat  state 
it  was  created.  Tlie  averment,  that  the  Com 
pany  is  a  citizen  of  the  State  of  Indiana,  can 
have  no  sensible  meaning  attached  to  it.  This 
court  does  not  hold  that  either  a  voluntary 
association  of  persons,  or  an  association  into  a 
lK>dy  politic,  created  by  law,  is  a  citizen  of  a 
state  within  the  meaning  of  the  Constitution. 
And  therefore,  if  tlie  defective  averment  in  the 
declaration  had  not  l)een  ntherwiso  supplied, 
the  cult  must  have  been  dismissed.  But  the 
plaintiff's  replication  alleges  that  the  defend- 
ants are  a  Corporation,  created  under  the  laws 
of  the  Slate  of  Indiana,  having  its  principal 
place  of  business  in  that  State.  These  allega- 
tions are  confessed  by  the  demurrer;  and  they 
bring  the  case  within  the  decision  of  this  court 
in  .vamfiall  v.  TKe  BaMinurre  and  Ohio  "Bail- 
road  Company,  ItJ  How.,  314,  and  the  previous 
decisions  therein  referred  to. 

Upon  the  merits,  it  was  objected  that  the 
judgment  declared  on  was  rendered  by  the 
Commercial  Court  of  Cincinnati,  without  juris- 
diction over  the  person  sued ;  and  the  argument 
was,  that  as  this  Corporation  was  created  by  a 
law  of  the  State  of  Indiana,  it  could  have  no 
existence  out  of  that  State,  and  consequently 
could  not  be  sued  in  Ohio. 

The  precise  facts  upon  which  this  objection 
depends,  are  that  this  Corporation  was  created 
by  a  law  of  the  State  of  Indiana,  and  had  its 

frincipal  office  for  business  within  that  State, 
t  had  also  an  agent  authorized  to  contract  for 
insurance,  who  resided  in  the  State  of  Ohio. 
The  contract  on  which  the  judgment  in  ques- 
tion was  recovered  was  made  in  Ohio,  and  was 
to  be  there  performed;  l>ecause  it  was  a  contract 
with  the  citizens  of  Ohio  to  insure  property 
within  that  State.  A  statute  of  Ohio  makes 
S|)ecial  provision  for  suits  against  foreign  cor- 
porations, founded  on  contracts  of  insurance 
there  made  by  them  with  citizens  of  that  State; 
and  one  of  its  provisions  is,  that  seiViqe  of 
process  on  such  resident  agent  of  the  foreign 
corporation  shall  be-  "as  effectual  as  though 
the  same  were  served  on  the  principal. 

The  question  is,  whether  a  judgment  recov- 
ered in  Ohio  against  the  Indiana  Corporation, 
upon  a  contract  made  by  that  Corporation  in 
Ohio  with  citizens  of  that  Stale  to  insure  prop- 
erty there,  after  the  law  above  mentioned  was 
enacted — service  of  process  having  been  made 
on  such  resident  agent — is  a  judgment  entitled 
to  the  same,  faith  and  credit  tq  the  State  of  In- 
diana as  in  the  State  of  Ohio'  under  the  Con- 
stitution and  laws  of  the  United  States. 
'  No  question  has  been  made  that  this  judg- 
ment would  be  held  binding  in  the  State  of 
Otiio,  and  would  there  be  satisfied  out  of  any 
property  of  the  defendants  existing  in  that 
State. 

The  Act  of  May  26,  1790  (1  Stat,  at  L.,  133). 
gives  to  a  judgment  rendered  in  any  state  such 
faith  and  credit  as  it  had  in  the  courts  of  the 
stale  where  it  was  recovered.  But  this  pro- 
vision, though  general  in  its  terms,  does  not  ex- 
tend to  judgments  rendered  against  persons 
nut  amendable  to  the  jurisdiction  rendering 
the  judgments.  D'Arcyv.  Ketchum,  11  How., 
165.  And  consequently^  notwithstanding  the 
i&2 


Act  of  Congress,  whenever  an  action  is  brought 
in  qn  one  state  on  a  judgment  recovered  in  an- 
other, it  is  not  enough  to  show  it  to  be  valid  in 
the  state  where  it  was  rendered ;  it  must  also 
appear  that  the  defendant  was  either  person- 
ally within  the  jurisdiction  of  the  State,  or  had 
legal  notice  of  the  suit,  and  was  in  some  way 
subject  to  its  laws,  so  as  to  be  bound  to  appear 
and  contest  the  suit,  or  suffer  a  judgment  by 
default.  In' more  general  terms,  the  doctrine 
of  this  court,  as  well  as  of  the  courts  of  many 
of  the  States,  is,  that  this  Act  of  Congress  was 
not  designed  to  displace  that  principle  of  natu- 
ral justice  which  requires  a  person  to  have  no- 
tice of  a  suit  liefore  he  can  be  conclusively 
bound  by  its  result:  nor  those  rules  of  public 
law  which  protect  persons  and  property  with- 
in one  state  from  the  exercise  of  jurisdiction 
over  them  by  another. 

This  Corporation,  existing  only  by  virtue  of 
a  law  of  Indiana,  cannot  be  deemed  to  pass 
personally  beyond  the  limits  of  that  State. 
Bank  of  Augusta  v.  Earle,  13  Pet.,  519.  But  it 
does  not  necessarily  follow  that  a  valid  judg- 
ment could  be  recovered  against  it  only  in  that 
State.  A  corporation  may  sue  in  a  foreign 
state,  by  ils  attorney  there;  and  if  it  fails  in  the 
suit,  be  subject  to  a  jiAlgment  for  costs.  And 
so  if  a  corporation,  though  in  Indiana,  should 
appoint  an  attorney  to  appear,  in  an  action 
brought  in  Ohio,  and  the  attorney  should  ap- 
pear, the  court  would  have  jurisdiction  to  ren- 
der a  judgment,  in  all  respects  as  obligatory  as 
if  the  defendant  were  within  the  State.  The  in- 
quiry is  not  whether  the  defendant  is  person- 
ally within  the  State,  but  whether  he,  or  some 
one  authorized  to  act  for  him  in  reference  to 
the  suit,  had  notice  and  appeared;  or,  if  he  did 
not  appear,  whether  he  was  bountl  to  appear,or 
suffer  a  judgment  by  default. 

And  the  true  question  in  this  case  is,  wheth- 
er this  Corporation  had  such  notice  of  the  suit, 
and  was  so  fsrr  subject  to  the  jurisdiction  and 
laws  of  Ohio,  that  it  was  bound  to  appear,  or 
take  the  consequences  of  non  appearance. 

A  corporation  created  by  IndiAna  can  trans- 
act business  in  Ohio  only  with  theconsent.  ex- 
press or  implied,  of  the  latter  Slate  (13  Pet., 
519.)  This  consent  maybe  accompanied  by 
such  conditions  as  Ohio  may  think  fit  to  im- 
pose ;  and  these  conditions  must  be  deemed  valid 
and  effectual  by  other  States,  and  by  this  court, 
provided  they  are  not  repugnant  to  the  Consti- 
tution or  "laws  of  the  Unitra  States,  or  incon- 
sistent with  those  rules  of  public  law  which  se- 
cure the  jurisdiction  and  authority  of  each 
State  from  encroachment  by  all  others,  or  that 
principle  of  natural  justice  which  forbids  cod- 
demnation  without  opportunity  for  defense. 

In  this  instance,  one  of  the  conditions  im- 
posed by  Ohio  was,  in  effect,  that  the  agent 
who  should  reside  in  Ohio  and  enter  into  con- 
tracts of  insurance  there  in  behalf  of  the  for- 
eign Corponition,  should  also  be  deemed'  its 
agent  to  receive  service  of  process  in  suits 
founded  on  such  contracts.  We  find  nothing 
in  this  provision  either  reasonable  in  itself,  or 
in  conflict  with  any  principle  of  public  law.  It 
cannot  be  deemed  unreasonable  that  the  State 
of  Ohio  should  endeavor  to  secure  to  its  citi- 
zens a  remedy,  in  their  domestic  forum,  upon 
this  important  class  of  contracts  made  and  to  be 
performed  within  that  State,  and  fully  subject 
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to  its  laws;  nor  that  proper  means  should  be 
used  to  compel  foreign  corporations,  transact- 
ing this  business  of  insurance  within  the  State, 
for  their  benefit  and  profit,  to  answer  there 
for  the  breach  of  their  contracts  of  insurance 
there  made  and  to  be  performed. 

Nor  do  we  think  the  means  adopted  to  effect 
this  object  are  open  to  the  objection  that  is  an 
attempt  improperly  to  extend  the  jurisdiction 
of  the  State  beyond  its  own  limits  to  a  person 
in  another  stale.  Process  can  be  served  on  a 
corporation  only  by  making  service  thereof  on 
some  one  or  more  of  its  a^nts.  The  law  may, 
and  ordinarily  does,  designate  the  agent,  or 
officer,  on  whom  process  is  to  be  serv^.  For 
the  purpose  of  receiving  such  service,  and  be- 
in^  Dound  by  it,  the  Corporation  is  identified 
with  such  agent  or  otficer.  The  corporate  power 
to  receive  and  act  on  such  service,  so  far  as  to 
make  it  known  to  the  Corporation,  is  thus 
vested  in  such  officer  or  agent.  Now,  when 
this  Corporation  sent  its  agent  into  Ohio,  with 
authority  to  make  contracts  of  insurance  there, 
the  Corporation  must  be  taken  to  assent  to  the 
condition  upon  which  alone  such  business 
could  be  there  transacted  by  them;  that  condi- 
tion being,  that  an  agent,  to  make  contracts, 
should  also  be  the  agent  of  the  Corporation  to 
receive  service  of  process  in  suits  on  such  con- 
tracts, and,  in  legal  conti^mplation,  the  ap- 
pointment of  such  an  agent  clothed  him  with 
power  to  receive  notice,  for  and  on  behalf  of 
the  Corporation,  as  effectually  as  if  he  were 
designated  in  the  charter  as  the  officer  on  whom 
process  was  to  be  served;  or,  as  if  he  had  re- 
ceived from  the  president  and  directors  a  pow- 
er of  attorney  to  that  effect.  The  process  was 
served  within  the  limits  and  jurisdiction  of 
Ohio,  upon  a  person  qualified  by  law  to  repre- 
sent the  Corporation  thet«  in  respect  to  such 
service;  and  notice  to  him  was  notice  to 
the  Corporation  which  he  there  represented, 
and  for  whom  he  was  empowe,red  to  take  no- 
tice. 

Vfe  consider  this  foreign  Corporation,  enter- 
ing into  contracts  made  and  to  be  performed  in 
Ohio,  was  under  an  obligation  to  attend,  by  its 
duly  authorized  attorney,  on  the  courts  of  that 
State,  in  suits  founded  on  such  contracts, 
whereof  notice  should  be  given  by  due  process 
of  law,  served  on  the  agent  of  the  Corporation 
resident  in  Ohio,  and  qualified  by  the  law  of 
Ohio  and  the  presumed  assent  of  the  Corpora 
tion  to  receive  and  ant  on  such  notice;  that 
this  obligation  is  well  founded  in  policy  and 
morals,  and  not  inconsistent  with  any  principle 
of  public  law ;  and  that  when  so  sued  on  such 
contracts  in  Ohio,  the  Corporation  was  person- 
ally amendable  to  that  jurisdiction;  and  we 
hold  such  a  judgment,  recovered  aftersuch  no- 
tice, to  be  as  valid  as  if  the  Corporation  had 
had  its  habitat  within  the  State;  that  is,  entitled 
to  the  same  faith  an^  credit  in  Indiana  as  in 
Ohio,  under  the  Constitution  and  laws  of  the 
United  States. 

We  limit  our  decision  to  the  case  of  a  Corpora- 
tion acting  in  a  state  foreign  to  its  creation, 
under  a  law  of  that  state  which  recognized  its 
existence,  for  the  purposes  of  making  contracts 
there  and  being  sued  on  them,  through  notice 
to  its  contracting  agents.  The  case  o(  natural 
persons,  and  of  other  foreign  corporations,  is 
attended  .with  other  considerations,  which 
Bee  Iti  How. 


might  or  might  not  distinguish  it;  upon  this 
we  give  no  opinion. 

This  decision  renders  it  unnecessary  to  con- 
sider the  questions  arising  under  the  counts 
on  the  policy. 

It  was  objected  that  the  judgment  recovered 
in  the  Commerrial  Court  was  afiainot  "  ihc 
President,  Directors  and  Company  of  the  La- 
fayette Insurance  Company,"  while  this  action 
is  against  the  "  Lafayette  Insurance  Com- 
pany;" but  the  declaration  describes  the  judg- 
ment correctly,  and  then  avers  that  the  judg- 
ment was  recovered  against  the  defendants  by 
that  other  name.  We  must  assume  that  this 
fact  was  proved ;  and  the  only  question  open 
here  is,  whether,  if  a  mistake  be  made  in  the 
name  of  a  defendant,  and  he -fails  to  plead  it 
in  abatement,  the  judgment  binds  him.  though 
called  by  a  wrong  name.  Of  thi.a,  we  have  no 
doubt.  Evidence  that  it-  was  an  errnereous 
name  of  the  same  person  must,  therefore,  lie 
admis-sible;  otherwise,  a  mistake  in  the  defend- 
ant's name,  instead  of  being  available  only  by 
a  pica  in  abatement,  would  render  a  judgment 
■wholly  inoperative. 

In  the  case  of  Tlu  Medviay  Cotton  Manufae- 
tnry  v.  Adamt,  10  Mass.,  860,  the  plaintiffs,  a 
Corporation,  declared,  on  a  promissory  note 
maae  to  Richardson,  Metcalf  &  Co. ,  and  averred 
tttat  the  maker  promised  the  Corporation  by 
that  name.  The  defendant  demurred  to  the 
declaration,  and  assigned,  in  argument,  the 
same  cause  which  ha!  been  relied  on  at  the  bar 
in  this  case — that  it  was  not  competimt  to 
prove  by  parol  evidence  that  the  promisee  of 
the  note  was  the  Corpoiation,  the  name  not  be- 
ing the  same.  The  court  held  otherwise,  and 
overruled  the  demurrer. 

A  similar  decision  was  made  in  an  action  of 
debt  on  bond  by  the  Supreme  Court  of  New 
York,  in  the  case  of  N.  T.  African  Society  v. 
Varick  et  al.,  13  Johns.,  88.  See.  also,  Inhib- 
itants  die.,  v.  String,  6  Halst.,  838:  and  the  au- 
thorities cited  in  the  cases  in  New  York  and 
Massachusetts. 

The  decinon  of  the  Circuit  Court  i»  affirmed. 

Mr.  Justice  Campbell  dissented,  and  stated 
the  grounds  of  his  dissent. 

CIted-a)  How.,  233:  11  WaU.,  429;  12  Wall..  81,  86: 
16  Wall..  365:  20  Wall.,  456 ;  4  Ottn,  445.  539;  5  Otto, 
730:  6  Otto.  376:  4  Blatchf.,  122:  8  Blatcbf.,  13U ;  U 
Bank.  Bear.,  172;  2  Abb.  N.  ».,  234. 


JOSHUA  STANFORD,  Plff.  in  Error, 

V. 

CLAY  TAYLOR. 

(See  8.  C,  18  How.,  409-413.) 
Parol  evidence  to  contradict  tumey. 

Where  a  jcrant  of  land  with  indeflolte  boundnrles 
was  confirmed  and  ordered  to  l)e  surveyed,  con- 
formably to  the  posseF^lon,  parol  proof  Is  Iniidmis- 
sible  to  show  that  tbo  otBclal  survey  was  Improper- 
ly made  of  a  wrong:  tract. 

The  offlcial  survey  of  confirmation  under  wblcb 
the  plaintiff  claims  does  not  include  the  premises 
sued  for ;  therefore  the  verdict  was  properly  for 
defendant. 

Argued  Apr.  18,  1866.     Decided  Apr.  15, 18S6. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Missouri. 
The  case  is  stated  by  the  court. 
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Me»»r».  Lawrence.  Evaiis  and  John- 
son, for  tbe  plaintiffs  in  error: 

The  title  in  tliis  case  was  a  perfect,  equitable 
title  from  Spain.  The  tract  was  specific.  The 
possession  and  cultivation  were  in  accordance. 
This  equitable  title  was  protected  by  the  Treaty. 
It  was  confirmed  by  the  Act  of  1807,  and  the 
decision  of  the  commissioners. 

Olenn  v.  U.  8.,  13  How.,  250;  U.  8.  v.  Dav- 
enport. 15  How.,  1 ;  Menard  v.  Maviey,  8  How., 
809;  Wetty.  Cochran,  17  How..  418. 

The  cases  of  Stoddard  v.  Chamben,  2  How., 
284.  and  DistieU  t.  Penrose,  8  How..  317,  were 
cases  in  which  the  grant  was  undefined,  and 
they  remained  unlocatcd  except  by  private  sur- 
veys long  after  the  grant. 

But  it  is  contended  that  there  was  a  surrey 
in  1884,  which  places  this  claim  elsewhere,  and 
that  we  are  concluded  by  that. 

This  survey  was  erroneous  and  void  in  every 
respect  that  could  affect  the  plaintiff's  right 
under  the  confirmation.  A  survey,  if  neces- 
sary at  all,  is  not  final  or  unalterable.  If  wrong, 
it  may  be  corrected  by  the  courts. 

Kittridge  v.  Landi-y,  2  Hob.  La..  72;  Latitf- 
lais  V.  Richard,  6  Martin,  N.  8.,  218;  Fay  v. 
Chambers,  4  La.  Ann.,  481. 

A  survey  is  prima  facie  evidence  of  its  con- 
formity to  the  confirmation.  The  land  sur- 
veyed should  be  tbe  same  as  that  originally 
possessed.  This  case  differs  from  that  of  West 
V.  Cochran,  17  How.,  408;  in  which  Brazeau 
had  never  been  in  possession  of  the  ground 
claimed  by  him.  >reither  he  nor  any  repre- 
sentative of  his  ever  had  proper  registry  of  tbe 
claim ;  nor  did  anyone  come  before  the  Board 
of  Commissioners  as  a  claimant,  under  the  Act 
of  18U7. 

The  plaintiff  made  out  a  good  prima  facie 
ca.se  in  ejectment.  The  defendant  showed  no 
title  in  himself,  and  the  plaintiff  should  have 
been  allowed  to  show  the  erroneous  character 
of  tbe  surveys  produced  by  tbe  defendant. 

9  Pet.,  171;  10  Pet.,  826.  840;  15  Pet.,  172; 
16  Pet..  146,  228:  8  How.,  295;  10  How.,  641; 
11  How..  115;  U.  8.  V.  Levy,  18  Pet..  88. 

Mr.  WiUikms  for  defendant  in  error. 

Mr.  Justice  Catron  delivered  the  opinion  of 
the  court : 

Tbe  plaintiff,  Stanford,  sued  Taylor  in  eject- 
ment, claiming  title  to  tbe  land  in  dispute  under 
a  concession  from  "  Don  Francisco  Cruzat, 
Lieutenant  Governor,"  dated  in  1786,  who  de- 
creed as  follows:  , 

"  In  view  of  what  is  set  forth  in  the  present 
memorial,  presented  bv  Angela  Chovin,  widow 
of  the  deceased  Miguel  Bolica,  of  this  Town  of 
St.  Louis,  under  date  of  the  sixth  of  May  of 
the  current  year,  I  have  granted  to  her,  in  pro- 
prietary title,  for  her  heirs,  and  others  who 
may  represent  her  right,  forty  arpents  front  of 
land  upon  forty  in  depth,  along  the  river  called 
De  los  Padres  (Des  Pdre*),  from  the  north  to 
the  south,  which  is  bounded  on  the  one  side  by 
lands  of  Louis  Robert,  and  on  the  other  by  the 
domain  of  the  King,"  &c. 

This  claim  was  confirmed  in  general  terms 
to  Jean  F.  Perry,  as  assignee,  by  the  Board 
of  Commissioners  sitting  at  St.  Louis,  in 
1811,  for  1.600  arpents,  "situate in  the  district 
of  St.  Louis,  on  the  River  Des  P^res,"  and  or- 
dered to  be  surveyed  "  conformably  to  thepos- 
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session,  by  virtue  of  a  concession,  or  order  of 
survey,  from  Francis  Cruzat,  Lieutenant-Gen- 
eral.*'^ 

The  plaintiff  derives  title  under  Perry. 

The  survey  directed  to  be  made  bv  the  Board 
of  Commissioners  was  not  executed  till  1884. 
when  the  Survpyor-General  ordered  tbe  land  to 
be  located  west  of  Louis  Robert's  tract,  and  on 
both  sides  of  the  River  Des  Pdres.  But  the 
plaintiff  insists  that  tbe  land  granted  and  con- 
firmed, adjoins  Robert's  tract  on  the  east,  and 
that  the  location  is  so  plainly  apparent  on  the 
face  of  the  concession  as  not  to  require  a  sur- 
vey; and  furthermore,  he  offered  to  show  by 
proof  that  the  possession  of  Perry,  the  con- 
firmee, was  part  of  a  tract  of  land  east  of  the 
tract  of  I.K>uis  Robert,  of  seven  by  forty  arpents, 
and  adjoinine  it;  and,  if  located  there,  would 
include  the  premises  in  controversy.  The  court 
rejected  the  evidence  offered,  and  permitted 
the  defendant  to  give  in  evidence  the  official 
survey  of  the  tract  of  1.600  arpents,  to  over- 
come the  effect  of  which,  the  plaintiff  offered 
to  prove  that  the  olficial  survey  was  improper- 
ly made  west  of  Robert's  tract,  and  not  adjoin- 
ing it;  whereas  it  should  have  been  made  east 
of  the  same.  This  evidence  was  also  rejected, 
when  the  court  instructed  the  jury  as  follows: 
"The  parties  agreeing  that  the  official  survey 
of  confirmation,  under  which  tbe  plaintiff 
claims  the  land  in  dispute,  does  not  include  the 
premises  sued  for,  the  jury  ought  to  find  for 
the  defendant." 

To  the  rejection  of  the  parol  evidence,  and 
to  the  charge  of  the  court,  the  plaintiff  ex- 
cepted. 

The  law  is  settled,  that  where  there  is  a  spe- 
cific tract  of  land  confirmed,  according  to  as- 
certained boundaries,  the  confirmee  takes  a  ti- 
tle on  which  he  mav  sue  in  ejectment.  The 
case  of  BisseU  v.  Penrose,  8  How.,  817,  lays 
down  the  true  rule. 

But  where  tbe  claim  has  no  certain  limits, 
and  the  judgment  of  confirntation  carries  along 
with  it  the  condition  that  the  land  shall  be  sur- 
veyed, and  severed  from  the  public  domain  and 
the  lands  of  others,  then  it  is  not  open  to  coa- 
troversy  that  the  title  attaches  to  no  land ;  nor 
has  a  court  of  justice  any  authority  in  law  to 
ascertain  and  establish  its  boundaries,  this  be- 
ing reserved  to  the  Executive  Department.  Tbe 
case  of  West  v.  Cochran,  17  How.,  408,  need 
only  be  referred  to  as  settling  this  point. 
And  the  question  here  is,  whether  the  conces- 
sion to  Perry  is  indefinite  and  vague,  and 
subject  to  be  located  at  different  places. 

It  is  to  be  forty  by  forty  arpents  in  extent;  It 
is  to  lie  along  the  River  Des  Pferes,  from  the 
north  to  the  Sbuth;  and  to  be  bounded  on  the 
one  side  by  the  lands  of  Louis  Robert,  and  on 
tbe  other  by  the  domain  of  the  King.  On  which 
side  of  Robert's  land  it  is  to  lie,  we  are  not  in 
formed,  further  than  that  it  is  to  lie  along  the 
river  from  north  to  south.  The  record  shows, 
that  if  surveyed  west  of  Robert's  tract. the  forty 
by  forty  arpients  iucludes  the  River  Des  Pferes; 
but,  if  surveyed  east  of  Robert's  land,  it  will 
not  include  the  river.  The  uncertainty  of  out- 
boundary  in  this  instance  is  too  manifest,  in 
our  opinion,  to  require  discussion  to  show  that 
a  public  survey  is  required  to  attach  the  con- 
cession to  any  land. 
ated-8  WaU.,  001 ;  17  WaU.,  280 ;  UcCall  17Z,  173  ; 
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JAMES  C.  CONVERSE.  Adm'r  ot  Philip  | 
Grbbi.y,  Deceased,  Plaintiff  in  Errcr, 

V. 

BEN.JAMIN  BUROE8S,  NATHAN  B. 
GIBBS  AND  BENJAMIN  F.  BURQESS, 
Copartners  under  the  firm  of  Benjamin 
BuBOESs  &  Son. 

(See  S.  C.  18  How.,  «1S-<18.) 

Money  paid  for  dutie*  ilUgally  attftted,  may  be 
recovered  back — return  of  apprainert  not  am- 
eluiice — what  gufflcient  protett  to  admit  evi- 
dence tluU  appraisers  did  not  examine  goods. 

An  Importer  who  has  paid  money  under  a  valid 
protest  to  a  collector  of  oustoms  for  duties  illetrally 
■SiiesSKd,  may  maintain  an  action  for  Its  return. 

The  importer  Is  not  precluded  by  the  return  of 
the  merchant  appraisers  from  disiiutini;  the  suifl- 
ciency  or  accuracy  of  their  statement. 

Dutto  enable  the  Importer  to  do  thKhe  must, 
before  payinv  the  duties,  enter  a  protest  In  wrlt- 
inir.siiroea  by  him,  setttnir  forth  ''distinctly  and 
speclllcallv  the  grounds  of  objection"  to  the  pay- 
ment of  the  duties. 

A  irround  of  objection  stated  In  the  protest, 
"  that  the  voodg  were  not  fairly  and  faithfully  ex- 
amined by  the  appraisers,"  Is  sufficient  to  admit 
evidence  that  the  appraisers  did  not  examine  or 
nee  any  of  the  orixinal  packagres,  and  only  saw 
samples  which  had  been  ttilcen  several  weeks  be- 
fore, and  which  would  not  afford  a  fair  criterion 
by  which  to  Judge  of  the  importation. 

Submitted  Feb.  S5. 1856.   Decided  Apr.  S5, 1856. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Mivssachiisetts. 

This  suit  was  brought  in  the  Circuit  Court  of 
the  United  States  for  the  District  of  Massa- 
chusetts, by  the  defendants  in  error,  to  recover 
back  certain  duties  upon  suf^rs  and  honey  im- 
ported from  Remedois,  in  Cuba,  which  they 
claimed  were  illefi^lly  exacted. 

The  duties  in  qui-stiuu  were  levied  under  and 
appraisement  made  by  the  public  appraisers,  ad- 
vancing the  invoiced  price  from  $8,968.41  to 
$9,794.80.  From  thedecision  of  said  appraisers 
the  plninliffshad  appealed,  and  two  merchants, 
appointed  at  their  request,  confirmed  the  action 
of  the  public  appraisers,  but  substituted  the 
words  "  the  principal  markets  of  Cuba"  for 
'•  the  place  of  exportation." 

Dui  ies  were  levied  according  to  this  appraise- 
ment, and  also  an  additional  duty  of  twenty 
per  cent,  under  sec.  8  of  the  Act  of  July  80, 
1846.  The  additional  duties,  amounting  to 
f  1 .643.48.  were  paid  under  protest. 

On  the  trial  below,  the  jury  found  for  the 
plaintiffH,  and  assessed  their  damages  at 
$3,127.68,  upon  which  judgment  was  entered. 
Whereupon  the  defendant  sued  out  this  writ  of 
error. 

A  further  statement  of  the  case  appears  in  the 
opinion  of  the  court. 

Mr.  C.  Cashing,  Attorney  Ocneral,  for 
plaintiff  in  error. 

The  appraisal  by  the  merchant  appraisers  is 
final  and  conclusive,  except  when  impeached 
for  fraud. 

Act  of  1842.  6  Stat,  at  L.,583.  5«4,  sees.  16, 
17;  8th  sec.  of  Tariff  Act  of  1846,  9  Stat,  at 
L.,  p.  431;  see,  also.  Burchell  v.  Marsh.  17 
How.,  844. 

Mr.  Hilton  Androa.  for  defendants  in 
error: 

The  acts  of  the  appraisers  complained  of  by 

ttee  18  How. 
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the  defendants,  are  of  a  ministerial  olmraotcr, 
and  they  are  not  conclusive  upon  the  reporter; 
but  inquiry  may  be  entertained  in  what  man- 
ner they  have  bieen  done,  or  whether  they  have 
been  done  at  all. 

The  report  of  the  appraisers  is  in  the  nature 
of  an  award.  It  can  be  impeached  for  other 
causes  than  fraud. 

Torreneev.  Amsden,  3  McLean,  612:  Cald. 
Arb..  182;  Kyd  on  Awards.  236:  MeCalmont 
V.  Whittaker,  8  Rawle.  90;  Orruforth  v.  Gefr, 
2  Vern.,  706;  The  StaU  v.  WiUiams,  9  Gill., 
172:  Kent  v.  BUtoh.  3  East,  18. 

The  evidence  offered  by  the  defendants  in 
error  was  properly  admitted,  because  it  tended 
to  show  that  said  examination  and  npprsise- 
ment  was  irregularly  and  illegally  made.  The 
Statute  is  imperative  upon  the  appraisers,  to 
make  an  examination  of  at  least  every  tenth 
package.  The  examination  in  this  manner  U 
a  ministerial  act.  the  i>erformance  of  which  is 
not  left  to  their  discretion. 

The  protest  was  sufficient.  The  objection 
in  the  protest  which  is  relied  upon,  is,  "that 
the  goods  were  not  fairly  and  faithfully  ex- 
amined." This  is  sul)staotially  the  language  of 
the  Statute,  "which  is  diligently  and  faithfully 
to  examine."  "If  the  protest  makes  known 
what  was  protested  against,  it  satisfies  the  Stat- 
ute in  this  particular." 

Swanstony.  Morion,  1  Curt.,  295. 

Mr.  Justice  Campbell  delivered  the  opin- 
ion of  the  court: 

The  intestate  of  the  plaintiff  is  charged  in 
this  judgmient  for  an  excess  of  duties  collected 
by  him  in  his  capacity  of  Collector  of  Customs 
at  the  port  of  Boston,  under  color  of  a  law  of 
the  United  Slates. 

The  defendants  in  April.  1850,  imported  into 
Boston  an  invoice  of  sugars  from  the  Island  of 
Cuba,  and  made  entry  as  in  case  of  goods 
purchased,  by  the  production  of  the  invoice  and 
an  oath  that  it  exhibited  a  just  and  faithful 
account  of  the  actual  cost  and  all  charges 
thereon,  &c.  The  public  appraisers  advanced 
the  valuation  of  the  merchandise  contained  in 
the  invoice  ten  per  cent,  above  the  invoice 
price,  and  made  their  return  to  the  Collector  ac- 
cordingly, the  14th  May,  1850.  From  this  val- 
uation the  defendants  appealed,  and  merchant 
appraisers  were  appointed  to  make  a  new  ap- 
praisement. These  returned  their  report  the 
4tb  June,  to  the  effect  that  the  sugars  could 
not  have  been  purchased  at  the  time  of  expor- 
tation for  less  than  the  sum  assessed  by  the 
appraisers,  at  the  principal  markets  of  Cuba. 

I)utie8  were  levied  according  to  this  appraise- 
ment, and  also  an  addiiionaf  duty  of  20  per 
cent,  under  tbe  8lh  section  of  the  Act  of  ;'iOih 
July,  1840.  These  duties  were  paid  4th  June, 
1860,  under  a  protest,  by  the  defendants,  with 
the  declared  "  intention  of  reclaiming  the  same 
or  any  part  thereof  as  may  be  found  to  have 
been  illegally  paid  by  them;"  and  affirm  as  the 
ground  of  their  protest  the  "  fair  valuation  in 
the  invoice,  and  that  the  goods  were  not  fairly 
and  faithfully  examined  by  tbe  appraisers." 

Upon  the  trial  of  tbe  cause  tbe  importers 
(defendants)  offered  to  prove  that  the  merchant 
appraisers  did  not  examine  nor  see  any  of  the 
original  packages  of  tbe  merchandise  in  ques- 
tion, but  only  saw  samples  which  had  been 
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taken  on  the  26lh  April,  1850,  from  one  in  ten 
of  the  packages  described  in  the  invoice:  and 
that  such  samples  so  drawn  and  exposed  to  the 
air  would  not  afFord  a  true  criterion  hy  which 
toiudge  of  the  importation;  and  claimed  the 
right  to  go  behind  the  return  of  the  said  mer- 
chant appraisers,  on  the  ground  that  they  had 
not  examined  the  sugars  as  required  by  law, 
and  to  put  that  an  a  question  of  fact  to  the 
jury,  witbont  alleging  fruud. 

The  Collector  (plaintiff's intestate)  objected 
to  this  evidence,  and  claimed  that  the  decision 
of  the  appraisers  was  in  the  nature  of  an  award 
and  final  under  the  Statute,  and  not  open  under 
this  protest,  in  the  absence  of  fraud,  to  review. 

Ttie  Circuit  Court  admitted  this  evidence, 
and  decided  that  the  importeiia  (defendants) 
might  go  to  the  jury  on  the  facts,  whether  the 
examination  made  by  the  merchant  appraisers 
was  in  substance  and  effect  equivalent  to  an 
examination  of  one  package  in  ten  of  the  im- 
portation, and  if  it  was  noi,  that  the  appraise- 
ment was  void. 

A  verdict  and  judgment  were  rendered  in 
favor  of  the  importers,  and  these  decisions  of 
the  Circuit  Court  have  been  assigned  for  eiror 
in  this  court. 

The  right  of  an  importer,  who  has  paid 
money,  under  a  valid  protest,  to  a  Collector  of 
the  Customs,  for  duties  illegally  assessed,  to 
maintain  an  action  for  its  return  has  been 
acknowledged  by  Congress  and  in  this  court.  5 
Stat,  at  Large,  727,  ch.  22:  Oreely  v.  T/ump- 
ton,  10  How.,  235.  The  only  inquiries  in  such 
an  action  are,  whether  the  duties  have  been  le- 
gally charged,  and  does  the  protest  conform 
to  the  Act  of  Congress  above  cited.  The  as- 
certainment of  the  value  of  imports,  upon 
which  the  assessment  of  duties  is  made,  is  con- 
fided in  the  first  instance  to  ofilcers  of  the  gov- 
ernment, and  in  the  case  of  dissatisfaction  of 
the  importer  with  their  assessment,  to  discreet 
and  experienced  merchants,  familiar  with  the 
character  and  value  of  the  goods  in  question, 
whose  decision  is  final,  provided  it  is  made  in 
pursuance  of  law. 

They  are  required  by  all  reasonable  ways  or 
means  in  their  power  to  ascertain,  estimate,  and 
apprfuse"the  true  and  actual  market  value 
and  wholesale  price  of  the  import,"  at  the 
time  and  place  or  places  specified  in  the  stat- 
utes, "  any  invoice  or  afl3davit  thereto  to  the 
contrary  notwithstanding;"  they  are  author- 
ized "  to  call  before  them  and  examine  upon 
oath  or  affirmation  any  owner,  importer,  con- 
signee, or  other  person,  touching  any  matter  or 
tbmg  they  may  deem  material  in  ascertaining 
the  true  market  value  or  wholesale  price  of  any 
merchandise  imported,  and  to  require  the  pro- 
duction, on  oath  or  affirmation,  of  any  letters, 
accounts,  or  invoices  in  his  possession  relating 
to  the  satne."  It  is  the  duly  of  the  Collector  to 
designate  on  the  invoice  at  least  one  package 
of  every  invoice,  and  one  package  at  least  of 
every  ten  packages  of  goods,  wares  and  mer- 
chandise, and  a  greater  number,  should  he,  or 
either  of  the  appraisers,  Meem  it  necessary,  to 
be  opened,  examined  and  appraised,  and  shall 
ordei'  the  package  or  packages  so  designated  to 
the  public  stores  for  examination.  5  Stat,  at 
Large.  568-565,  sees.  16, 17.  21.  The  appraisers 
take  an  oath  diligently  and  faithfully  to  examine 
and  inspect  such  goods,  wares  and  merchan- 
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disc  as  the  Collector  may  direct,  and  trulv  to 
re[>ort,  to  the  best  of  their  knowledge  and  be- 
lief, the  true  value  thereof.  3  Stat,  at  Large, 
735.  sec.  16. 

These  Acts  of  Congress  provide  for  the  ap- 
(>ointment,  regulate  the  duties,  and  impose  the 
limitations  on  the  authority  of  the  appraisers, 
and  determine  the  conditions  on  which  the 
validity  of  their  asseasment  depends.  All  their 
powers  are  derived  from  these  Acts,  and  it  is 
their  duty  to  observe  the  restrictions,  and  to 
obey  the  directions  they  contain.  In  the  pres- 
ent instance,  there  was  a  neglect  of  the  posi- 
tive mandate  to  open,  examine  and  appraise 
one  package  of  every  invoice,  and  one  package, 
at  least,  of  every  ten  packages  of  goods,  wares 
and  merchandise;"  and  the  jury  have  found 
that  the  inquirr  they  made  was  not,  in  sub- 
stance nor  in  effect,  an  equivalent  for  such  an 
exsminalion. 

We  are,  therefore,  of  the  opinion  that  the 
importer  was  not  precluded  by  their  return 
from  disputing  the  sufficiency  or  accuracy  of 
their  assessment.  But  to  enable  the  impirnter 
to  do  this,  he  must,  before  making  payment 
of  the  duties,  enter  "  a  protest."  in  writing, 
signed  by  him,  setting  forth,  "dislincfly  and 
specifically,  the  grounds  of  objection  "  to  the 
payment  of  the  duties.  In  the  present  in- 
stance there  was  a  protest,  to  which  there  is 
no  objection,  except  that  its  statement  was  not 
sufficiently  distinct  and  specific.  The  ground 
of  objection  stated  in  the  protest  is,  "  that  the 

foods  were  not  fairly  and  faithfully  examined 
y  the  appraisers." 

And  the  proof  offered  was,  that  the  appraia- 
era  did  not  examine  nor  see  any  of  the  original 
packages  of  the  merchandise,  and  only  saw 
samples  which  had  been  taken  several  weeks 
before,  and  which  would  not  afford  a  true  cri- 
terion by  which  to  judge  of  the  importation. 

This  Statute  was  designed  for  practical  use 
by  men  engaged  in  active  commercial  pursuits, 
and  was  intended  to  superinduce  a  prompt 
and  amicable  settlement  of  differences  between 
the  government  and  the  importer.  The  offi- 
cers of  the  government  on  the  one  part,  and  . 
the  importer  or  his  agent  on  the  other,  are 
brought  into  communication  and  iutercoarae 
by  the  act  of  entry  of  the  import,  and  oppor- 
tunities for  explanation  easily  occur  for  every 
difference  that  may  arise.  We  are  not,  there- 
fore, disposed  to  exact  any  nice  precision,  nor 
to  apply  any  strict  rule  of  construction  upon 
the  notices  required  under  this  Statute.  It  is 
sufficient  if  the  importer  indicates  distinctly 
and  definitely  the  sources  of  his  complaint, - 
and  his  design  to  make  it  the  foundation  for  a 
claim  against  the  government. 

In  the  present  instance,  he  asserts  that  the 
goods  were  not  fairly  and  faithfully  examined 
by  the  appraisers.  This,  we  think,  was  sufll- 
cient,  without  disclosing  the  grounds  upon 
which  he  contended  that  the  appraisement  was 
unfair  or  unfaithful. 

In  Jones  v.  Bird,  6  B.  &  A.,  847,  which 
arose  under  a  local  Act  of  Parliament  relating 
to  the  Commissioners  of  Sewers  for  Westmin- 
ster, which  provides  that  no  plaintiff  should 
recover  in  any  action  for  anything  done  under 
certain  Acts  of  Parliament,  unless  notice  was 
given  to  the  defendants,  specifying  the  cause' 
of  action,  Chirf  Jiutiee  Abbott  said:  "  I  think 
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the  notice  sufScient,  and  that  it  ought  not  to 
be  construed  with  great  strictness,  its  object 
being  merely  to  inform  the  defendant  sub- 
Btsnually  of  the  ground  of  the  complaint,  but 
not  of  the  mode  or  manner  in  which  the  in- 
jury has  been  sustained."  And  Justice  Bayley 
saia:  "A  notice  of  this  sort  does  not  require 
the  same  precision  as  a  declaration.  .  It  is  quite 
BuflScient  if  it  calls  the  attention  of  the  defend 
ants  to  the  general  nature  of  the  injury,  so  that 
they  may  go  to  the  premises  and  see  what  the 
ground  of  complaint  is." 

Under  the  Act  of  34  George  II.,  ch.  44, 
which  required  a  notice  to  justices  of  the  peace 
which  should  contain,  ' '  clearly  and  explicitly, 
the  course  of  section  which  the  party  hath,  or 
cUimeth  to  have,"  the  Court  of  Exchequer 
held  a  notice  sufficient,  although  it  was  in  the 
form  of  a  declaration,  and  comprised  not  only 
the  specific  complaint,  but  all  the  redundancy 
and  general  averments  which  the  experience 
of  pleaders  has  led  them  to  introduce  into  that 
description  of  pleadings,  "  for  it  could  not  have 
mislea  nor  imposed  any  difficulty  on  the  de- 
fendants, as  to  the  tender  of  the  amends  they 
might  have  thought  fit  to  make,  and  is,  there- 
fore, sufficient."  Oembert  v.  Coyney,  McClell- 
and &  Y.,  469. 

These  authorities  disclose  a  sound  principle 
of  interpretation  in  regard  to  such  notices,  and 
support  the  principle  we  have  announced  in 
respect  to  that  under  consideration. 

Upon  the  whale  ease,  we  think  thereii  noerror 
in  tAe  record,  and  judgment  is  affirmed. 

Dissenting,  Mr  Chief  Justice  Taney.  Mr. 
Justice  Daniel  and  Mr.  Justice  NeUon. 

ated-21  How.,  age ;  S  Black,  480. 


AMARON  LEDOUX,  ALPH0N8E  MILT- 
ENBERGER,  asd  GEORGE  O.  HALL, 
Plffs.  in  Error, 

e. 

JOHN  BLACK,  JOHN  HAGAN,  Jr.,  JOHN 
HAYES,  Se.:  FRANCIS  WREN.  J.  M. 
SMILEY,  AND  EPHRAIM  McLEAN. 

(See  S.  C,  18  How.,  47S~tT5.) 

Where  boundaries  of  daim  vague,  until  location. 
and  turtey.  gotemment  may  sell  the  land- 
survey  necessary  to  sever  the  land. 

When  the  traundarles  of  a  oonflrmed  clBim  are 
va^ue  and  uncertain,  and  are  to  be  fixed  by  a  gov- 
emment  survey,  or  such  oonflrmatloo  is  only  the 
recoKnitlon  of  a  pre^zlstlnK  right  or  claim,  and 
before  the  survey  and  location  the  arovemment 
•ells  a  port  of  the  land  not  necessarily  embraced 
within  the  tract  oonflrmed,  the  title  of  the  pur- 
chaser will  prevail. 

Until  oonnrmation  no  valid  title  was  vested  to 
any  specific  land ;  nor  did  confirmation  locate 
and  sever  the  land  from  the  public  domain.  This 
oould  only  be  done  by  a  pubUc  survey. 

Up  to  that  time  government  could  sell  and 
convey  a  leiral  title,  regardless  of  the  fact  that  the 
oonoeaslon  existed  ana  might  t>e  surveyed  In  the 
land  previously  granted. 

Argued  Apr.  3,  1856.     Decided  Apr.  25,  1856. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Louisiana  for  the  Eastern  District. 
This  suit  was  brought  in  one  of  the  state 
gee  18  How. 


courts  of  Louisiana,  to  try  the  title  of  a  certain  ' 
tract  of  land.  U];<on  agreement,  the  case  was 
submitted  to  the  court  without  a  jury.  Judg- 
ment was  rendered  in  favor  of  the  defendants. 
This  judgment  having  been  affirmed  on  appeal 
by  the  Supreme  Court  of  the  State,  the  plaint- 
ins  have  brought  the  case  here  on  a  writ  of 
error.  A  further  statement  of  the  case  ap- 
pears in  the  ot)inion  of  the  court. 

Messrs.  George  S.  Sa'wyer  and  George 
E.  Badger  for  the  plaintiffs  in  error. 

Mr.  J.  P.  Benjamin  for  the  defendants  in 
error. 

Mr.  Justice  Catron  delivered  the  opinion 
of  the  court: 

This  cause  is  brought  here  from  the  Supreme 
Court  of  Louisiana,  by  a  writ  of  error  under 
the  25th  section  of  the  Judiciary  Act  of  1879. 
The  only  question  presented  for  our  considera- 
tion is,  which  party  has  the  l)etter  right  to  the 
land  in  dispute?  The  defendant,  Black,  claims 
title  under  an  entry  made  in  1808,  and  a  patent 
founded  on  the  entry,  dated  in  1810,  in  the 
name  of  General  Lafayette,  for  .a  thousand 
acres.  The  validity  of  this  title  as  against  the 
United  States  is  not  denied;  but  the  plaintiffs 
claim  to  have  an  elder  title,  by  virtue  pf  a  con- 
cession to  Ursino  Bouligny,  of  forty  arpents 
front  by  forty  arpents  in  depth,  dated  January 
10,  1796,  of  which  the  plaintiffs  are  assignees. 
They  allege  that  under  an  Act  of  Congress  of 
February,  1813,  Bouligny  prosecuted  his  claim 
to  the  properregister  and  receiver,  who  reported 
in  its  favor  on  the  20th  of  November,  1816  ; 
that  their  report  was  confirmed  by  Act  of  Con- 
gress, the  11th  of  May,  1820.  and  that  claim 
was  regularly  surveyed  by  order  of  the  Sur- 
veyorOeneral  of  Louisiana,  in  1848,  and  the 
survey  approved  in  1844. 

To  show  the  p>oint  made  and  decided  on  these 
facts,  by  the  Supreme  Court  of  Louisiana,  we 
give  an  extract  of  their  opinion,  which  is 
found  in  the  record: 

"Conceding,"  says  the  court,  "  for  the  sake 
of  argument,  that  the  claim  of  the  plaintiffs 
was  filed  in  the  Land  Office  in  the  manner  re- 
quired by  law,  before  the  issuing  of  the  patent 
to  General  Lafayette ;  that  it  has  been  confirmed 
by  the  Act  of  Congress  of  the  11th  of  May, 
1820,  and  that  the  confirmation  should  be  maae 
to  refer  back  to  the  date  of  the  original  title, 
unless  that  title  or  a  survey  made  under  it  by 
the  Spanish  surveyor,  in  compliance  with  the 
order  of  the  Ckiverner,  will  enable  the  court 
to  ascertain  the  specific  boundaries  of  the  land 
granted,  the  location  of  the  warrant  under 
which  the  patent  issued  to  General  Lafayette 
cannot  be  disturbed.  We  have  uniformly  ad- 
hered to  the  rule  laid  down  by  our  predecessors 
in  the  cases  of  Lefebtre  v.  Cameau,  11  La.  R., 
838;  Slack  v.  OrUlon,  11  La.  R.,  687;  LoUet  al. 
V.  Pnidhomme  etal.,3  Rob.  La.,  293;  Metoyer 
V.  Larenaudiere,  6  Rob.  La.,  189. 

' '  In  the  case  of  Lott,  "the  court  say,  referring 
to  the  other  two:  "  We  then  held,  that  when 
the  boundaries  of  a  confirmed  claim  are  vague 
and  uncertain,  and  are  to  be  fixed  by  the  opera 
tions  or  the  Surveying  Department,  or  such 
confirmation  is  only  the  recognition  of  a  pre- 
existing right  or  claim,  and  before  the  survey 
and  location  the  government  sells  a  part  of  the 
land  not  necessarily  embraced  within  the  tract 
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conttrraed,  the  title  of  the  purchaser  will  pre- 
vail.' Let  us  test  the  title  of  the  plaintiiTs  by 
that  rule,  and  ascertain  whether  the  Innd  now 
claimed  is  necessarily  embraced  witliin  the  tract 
confirmed  to  them,  supposing  that  such  a  con- 
flrmatioD  had  ;alcen  place. 

"  There  was  no  survey  under  the  Spanish 
jtovemment.  and  no  possession  by  the  grantee. 
The  boundaries  aire  to  be  ascertained  exclusive 
ly  by  the  calls  of  the  requite,  and  of  the  order 
of  the  Qovernor  upon  it.  Both  describe  the  land 
as  a  tract  of  forty  arpents  front  by  foily  deep, 
in  the  district  of  Point  Coupfi.  en  el  parage, 
called  the  Lagoon  of  the  Raccourci.  It  is  not 
stated  whether  the  land  is  to  front  upon  the 
Lagoon,  or  upon  the  Mississippi  River:  and  as 
one  location  would  answer  the  calls  as  welt  as 
the  other,  the  description  is,  perhaps,  on  that 
ground  alone  defective.  Lafayette  v.  Blaiie, 
3  Annual,  59. 

"  But  supposing  that  the  front  was  intended 
to  be  upon  the  river,  where  Is  it  to  begin,  how 
is  it  to  run,  and  wbere  is  it  to  endT  Whether 
the  words  of  description  used  mean  at  the  place 
called  the.  Lagoon,  or  in  the  vicinity  of  the 
Lasoon,  the  starting  poiirt  of  the  survey  is 
alike  uncertain,  and  the  designation  of  it  by 
the  surveyor  who  located  the  grant  purely  ar- 
bitrary, so  far  at  least  as  it  affects  the  rights  of 
the  defendants." 

Until  the  confirmation  took  place  (supposing 
the  Act  of  1820  did  confirm  Bouligny's  claim), 
no  valid  title  as  against  the  United  States  was 
vested  in  the  grantee  to  any  specific  tract  of 
land.  We  need  only  to  refer  to  the  case  of  De 
ViUemont  v.  The  U.  8.,  18  How.,  266,  for  au- 
thority to  this  effect.  The  cases  arealike  in  all 
their  features. 

Nor  did  the  mere  act  of  confirmation  tend  to 
locate  the  claim,  and  sever  the  land  from  the 
public  domain  ;  this  could  only  be  done  by  a 
public  survey,  and  '  which  was  not  done  till 
1844.  Up  to  that  date  the  government  could 
sell  and  convey  a  legal  title  to  Oeneral  Lafay- 
ette, regardless  of  the  fact  that  Bouligny's  con- 
cession existed,  and  might  l)e  surveyed  on  the 
land  previously  granted.  This  question  was 
settled  by  the  decision  in  the  case  of  Menard » 
Htirtv.  ilnttty,  8  How.,  801,  and  is  not  now 
open  to  controversy. 

We  order  that  the  judgment  of  the  Supreme 
Court  afLouitiana  he  affirmed. 

Aff'ff— S  La.  Ann.,  510. 

Citea-lg  Wall„  267 ;  1  Sawy„  678 ;  MoAU.,  173. 


THE  MECHANICS'  &  TRADERS'  BANK, 
Branch  of  the  S  path  Bank  of  Ohio,  Plff. 
in  Br.,  ^ 

HENRY    DEBOLT,    Late    Tbfasuker   of 
Hauilton  Coumtt. 

(See  8.  C,  18  How.,  380-383.) 

This  case  Is  ruled  by  the  decisionH  In  PIqua  Branch 
of  State  Bank  of  Ohio,  16  How  ,  369,  and  Dnd^e  v. 
Woolsey,  decided  at  this  term,  ante,  page  ^1. 

Submitted  Apr.  3,  1856.  Decided  Apr.  S9, 1856. 

N  ERROR  to  the  Supreme  Court  of  the  State 
of  Ohio. 
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On  the  1st  day  of  April,  1854,  the  Meohan- 
ics'  and  Traders'  Bank,  as  plaintiff,  and  H.  Do 
bolt.  Treasurer  of  Hamilton  County,  as  defend- 
ant, presented  to  the  Court  of  Common  Pleas  of 
Hamilton  County  an  agreed  case. 

On  the  Ist  day  of  April,  the  Court  of  Com- 
mon Pleas  rendered  a  judgment  in  the  cause  in 
favor  of  tke  defendant. 

The  plaintiff  appealed  to  the  Supreme  Court 
of  Ohio. 

The  agreed  case  is  as  follows: 

The  parlies  above  named  hereby  agree  upon 
the  following  facts,  upon  which  a  controversy 
depend-s  between  them,  and  submit  the  case  to 
the  Court  of  Common  Pleas  for  determination 
and  judgment,  in  pursuance  of  section  495 
of  the  Code  of  Civil    Procedure. 

It  is  aerecd  that  the  plaintiff  is  a  duly  author- 
ized Banking  Company -under  the  Act  passed  by 
the  Oeneral  Assembly  of  the  Slate  of  Ohio,  on 
ihe  twenty  fourth  day  of  February,  elglileen 
hundred  and  forty  fivp,entillid  "  An  Act  to  in- 
corporate the  State  Bank  of  Ohio,  and  other 
Banking  Companies,"  which  Act  is  made  a  part 
of  the  case;  that  at  ihe  foundation  thereof,  on 
the  thirtieth  day  of  June,  eighteen  hundred  and 
forty-five,  it  assumed  to  itself  a  capital  of  one 
hundred  thousand  dollars,  and  elected  to  be  a 
branch  of  the  State  Bank  of  Ohio,  and  as  such 
branch,  has,  from  the  said  time  of  its  organiza- 
tion under  said  Act  to  the  present  time,  carried 
on  the  business  of  banking  in  the  City  of  Cin- 
cinnati. 

It  is  further  agreed  that  the  60lh  section  of 
the  said  Act  is  in  the  words  following,  to  wit : 

Each  banking  company  organized  under  this 
Act,  or  accepting  thereof  ana  complying  with 
its  provisions,  shall  semi-annually  on  the  days 
designated,  in  the  59th  geuiion  for  declar- 
ing dividends,  setoff  to  the  stat«  six  per  centum 
on  the  profits,  deducting  therefrom  the  ex- 
penses and  ascertained  losses  of  the  company 
for  the  six  months  next  preceding,  which  6um 
or  amount  so  set  off  shaU  be  in  lieu  of  all  taxes 
to  which  said  company  or  the  stockholders 
thereof,  on  account  of  stock  owned  therein, 
could  otherwise  be  subject;  and  the  cashier 
shall,  within  ten  days  thereafter,  inform  the 
Auditor  of  State  of  the  amount  so  set  off,  and 
shall  pay  the  same  to  the  Treasurer  of  State  oq 
the  order  of  said  Auditor;  but  in  computing  the 
profits  of  the  company  for  the  purposes  afore- 
said, the  interest  received  on  the  funded  debt  of 
the  State  held  by  the  company,  or  deposited 
with  or  transferred  to  the  Treasurer  of  the 
State,  or  to  the  board  of  control  by  such  com- 
pany, shall  not  be  taken  into  account,"  and  it  is 
further  agreed,  that  the  days  named  in  the 
59lh  section  of  said  Act,  and  referred  to  in  the 
said  60th  section,  are  the  first  Monday  in  May 
and  the  first  Monday  in  November. 

It  is  further  agreed,  that  on  the  first  Monday 
of  May,  eighteen  hundred  and  fiflyone,  the 
said  Bank  did  set  off  to  the  State,  according  to 
the  provisions  of  said  section,  the  sum  of  one 
hundred  and  ninety-five  dollars  and  sixty-five 
cents :  and  on  the  first  Monday  in  Novcmt>er  of 
the  same  year,  the  further  sum  of  two  hundred 
and  forty  one  dollars  and  seventy-two  cents; 
and  it  is  agreed  that  Ihe  said  sums  so  set  off 
were  in  fact  six  per  centum  upon  the  profits  of 
said  Bank  during  the  half  years  then  respect- 
ively expiring,  after  deducting,  according  'to 
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the  provisions  of  said  60th  section,  the  ex- 
penses and  ascertained  losses  of  the  said  Com- 
pany for  the  said  periods,  respectively. 

It  is  furtliur  agreed,  that  the  Auditor  of  State 
did  subsequently  direct  the  said  amounts  to  be 
paid  to  the  Treasurer  of  Stale,  and  that  the 
said  order  was  presented  to,  and  paid  by  the 
plaintiff,  on  the  twenty-fifth  day  of  November, 
in  the  year  eighteen  hundred  and  flftyone. 

It  is  further  agreed,  that  subsequent  to  the 
said  payment  to  the  Treasurer  of  State,  upon 
fiaid  order  of  the  Auditor  of  State,  the  Auditor 
of  Hamilton  County  proceeded  to  list  the  capital 
stock  of  said  Bank  and  its  surplus  and  con- 
tingent fund  upon  the  tax  list  of  said  county, 
at  the  sum  of  one  hundred  and  two  thousand 
four  hundred  and  sixty-two  dollars,  and  added 
to  the  said  assessment  a  penalty  of  fifty  per 
centum,  and  charged  upon  the  said  sums, 
amounting  in  all  toone  hundred  and  fifty  three 
thousand  and  ninety-two  dollars,  a  tax  of  two 
thousand  two  hundred  and  ninety-six  dollars 

and  thirty-eight  cents,  being  at  the  rate  of 

mills  on  the  dollar. 

It  is  further  agreed,  that  on  the  twenty-sec- 
ond day  of  March,  eighteen  hundred  and  fifty- 
four,  the  said  Henry  Deboll,  Treasurer,  afore- 
said, did  forcibly  and  against  the  consent  and 
protest  of  the  plaintiff,  take  from  the  plaintiff 
the  said  tax  of  two  thousand  two  hundred  and 
ninety-six  dollars  and  thirty-eight  cents,  to 
gether  with  the  further  sum  of  one  hundred 
and  fourteen  dollars  and  eighty-two  cents,  being 
a  penalty  of  five  per  centum  thereon,  making 
in  all  the  sum  of  two  thousand  four  hundred 
and  eleven  dollars  and  twenty  cents. 

It  is  further  agreed,  that  the  said  proceed- 
ings of  said  Treasurer  of  Hamilton  County,  and 
of  said  county  Auditor,  well  taken  in  accord- 
ance with  the  provisions  of  an  Act  of  the  Gen 
eral  Assembly  of  the  State  of  Ohio,  passed  on 
the  2l8t  day  of  March,  in  the  year  eighteen 
hundred  and  fifty-one,  entitled  "An  Act  to  tax 
banks  and  bank  and  other  slocks,  the  same 
as  other  property  is  now  taxable  by  the  laws 
of  the  State;"  and  it  is  agreed  that  the  Ist 
section  of  the  said  Act  is  in  the  words  follow- 
ing, to  wit: 

"  That  it  shall  be  the  duty  of  the  president 
and  cashier  of  each  and  every  banking  institu- 
tion incorporated  by  the  laws  of  this  State,  and 
having  the  right  to  issue  bills  or  notes  for  circu- 
lation, at  the  time  for  listing  personal  property 
under  the  laws  of  this  State,  to  list  the  capital 
stock  of  such  banking  institution  under  oath 
at  its  true  value  in  money,  and  return  the  same 
with  the  amount  of  surplus  and  contingent 
fund  belonging  to  said  banking  institution, to  the 
assessor  of  the  township  or  ward  in  which  such 
banking  institution  is  located,  and  the  amount 
so  returned  shall  be  placed  on  the  grand  dupli- 
cate of  the  proper  countjr,  and  upon  the  city 
duplicate  for  city  taxes,  in  cases  where  such 
city  tax  does  not  go  upon  the  grand  duplicate, 
but  is  collected  by  the  city  officers,  and  taxed 
for  the  same  purposes  and  to  the  same  extent 
that  personal  property  is  or  may  be  required  to 
be  taxed  in  the  place  where  such  bank  is  locat- 
ed; and  such  tax  shall  be  collected  and  paid 
over  in  the  same  manner  that  taxes  on  other 
personal  property  are  required  by  law  to  be  col- 
lected and  paid  over;  provided,  however,  that 
the  capital  stock  of  any  bank  shall  not  be  re- 
See  18  How.   • 


turned  or  taxed  for  a  less  amount  than  its 
capital  stock  paid  in." 

It  is  further  agreed,  that  the  plaintiff,  the 
Mechanics'  and  Traders'  Bank,  has  never  ac- 
cepted the  said  Act  nor  any  part  of  the  said 
Act  pawed  on  the  21st  day  of  March,  eighteen 
hundred  and  fifty  one,  as  an  amendment  to  the 
charter  of  said  Bank,  nor  in  any  way  assented 
to  the  same  as  a  valid  law,  so  far  as  the  said 
Act  related  to  the  said  Bank,  and  to  the  listing 
of  the  capital  stock  and  surplus  and  contingent 
fund  of  said  Bank,  and  to  the  payment  of  any 
tax  thereon  different  from  the  tax  provided  for 
in  the  said  60th  section  of  the  said  Act 
passed  on  the  twenty-fourth  day  of  February, 
eighteen  hundred  and  forty-five:  and  it  is  agreed 
that  the  said  1st  section  of  the  said  Act  passed 
on  the  twenty-first  day  of  March,  eighteen 
hundred  and  fifty-one,  does  provide  for  a  tax 
different  from  the  tax  prescribed  by  the  said 
60th  section  of  the  Act  passed  on  the  twenty- 
fourth  day  of  February,  eighteen  hundred  and 
forty-five.  ^ 

"nie  controversy  between  the  parties  defend- 
ant upon  the  following  question,  to  wit: 
Whether  the  Act  passed  on  the  twenty -first  day 
of  March,  in  the  year  eighteen  hundred  and 
fifty-one.  entitled,  "An  Act  to  tax  banks  and 
bank  and  other  stocks,  the  same  as  o^her  prop- 
erty is  now  taxable  by  the  laws  of  this  State. "  is 
contrary  to  the  Constitution  of  the  United 
States,  so  far  as  the  said  Acts  relate  to  the  said 
Mechanics'  and  Traders'  Bank,  and  imposes 
on  the  said  Bank  any  tax.  If  the  court  shall 
determine  this  question  in  the  affirmative,  then 
judgment  is  to  be  entered  in  favor  of  the  plaint- 
iff against  the  said  defendant,  for  the  sum  of 
two  thousand  four  hundred  and  eleven  dollars 
and  twenty  cents  (|3,411.20),  with  interest 
from  the  22<1  day  of  March,  in  the  year  eighteen 
hundred  and  fifty-four.  If  the  court  shall  de- 
cide the  said  question  in  the  negative,  then 
judgment  is  to  be  entered  against  the  plaintiff 
for  costs.  It  is  agreed  that  all  other  questions 
are  waived,  and  that  the  judgment  to  be  entered 
herein,  shall  be  subject  to  review  and  reversal 
as  in  other  cases. 

Mechanics'  and  Tradbrs'  Branch  Bank, 
by  C.  J.  NouRSE,  Cash. 
H.  Dkbolt. 

On  this  agreed  statement,  the  Court  of  Com- 
mon Pleas  held  that  the  law  of  the  case  is  in 
favor  of  the  defendant,  and  rendered  judgment 
accordingly. 

This  judgment  was  affirmed  by  the  Supreme 
Court  of  Ohio  on  a  writ  of  error,  whereupon 
the  plaintiff  sued  out  this  writ  of  error. 

The  counsel  for  the  plaintiff  in  error  alleged 
error  in  this,  to  wit:  , 

1.  That  the  court  erred  in  holding  that  an 
Act  passed  by  the  Qeneral  Assembly  of  the 
State  of  Ohio,  on  the  13th  day  of  April,  1852, 
entitled,  "An  Act  for  the  assessment  and  tax- 
ation of  all  property  in  this  State,  and  for 
levying  taxes  thereon  according  to  its  true  valu- 
ation in  money,"  is  not  contrary  to  the  Consti- 
tution, as  far  as  the  said  Act  relates  to  the  said 
Mechanics'  and  Traders*  Bank,  and  imposes 
upon  the  said  Bank  a  tax. 

2.  The  court  erred  in  affirming  the  aaidjudg- 
ment  of  the  Court  of  Common  Pleas  of  Hamil- 
ton County. 

8.  The  court  erred  in  not  reversing  the  said 
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Judgment  of  the  Court  of  Common  Pleaa  of 
UamiltOD  County. 

Wherefore  the  said  Mechanics'  and  Traders* 
Bank  prays  tliat  a  citation  may  issue  and  the 
said  judgment  of  the  Supreme  Court  of  Ohio 
ma  V  be  reversed,  annulled,  and  held  for  nothing, 
and  that  she  may  be  restored  to  all  things  she 
has  lost  by  reason  thereof. 

Mentrs.  A.  F.  Perry  and  Henry  Stan- 
hviry  for  the  plaintiff  in  error. 

J^.  O.  E.  Pugh  for  the  defendant  in  error. 

Jfr.  Juttiee  Wayne  delivered  the  opinion 
of  the  court: 

Upon  our  examination  of  the  agreed  state- 
ment in  this  case,  we  find  that  it  is  ruled  by  the 
cases  of  TTie  Piqua  Branch  <rf  the  State  Bank  of 
Ohio  \.  Knoop,  16  How.,  869.  and  that  of  Dodge 
V.  Wooltey,  decided  at  this  term. 

We  therefore  reterte  t?ie  decree  of  the  Supreme 
Court,  and  direct  a  mandate  to  itrue  aecording- 


Dissenting  Mr.  Justice  Catron,  Mr.  Jttttiee 
Daniel,  and  Mr.  Jutliee  CampbelL 

Kov'gr-l  Ohio,  S,  C,  B9I. 

ated-1  Dlack,  476 :  2  Black,  64 ;   8  Wall.,  438;  J6 
Wall.,  220 ;  1  Woods,  423. 


THE  MECHANICS'  AND  TRADERS' 
BANK,  Branch  of  the  Statb  Bank  of 
Ohio,  Plf.  in  Er., 

•• 
CHARLES  THOMAS,  TBBAStmER  of  Ham- 
ilton COUNTT. 
(See  S.  C,  18  How.,  884-885.) 

This  oase  is  ruled  by  the  deolsionii  in  the  cases  of 
Piqua  Branch  of  State  Bank  of  Ohio  v.  Knoop, 
18  How.,  Snt.  and  that  of  Dodge  v.  Woolsey.  decided 
at  this  term,  ante,  p.  401.  Same  deoisioD. 

Submitted  Apr.  S,  1866.  Bedded  Apr.  S9.  1856. 

IN|  ERROR  to  the  Supreme  Court  of  the  State 
«f  Ohio. 

This  case  was  submitted  on  an  agreed  state- 
ment of  facts  to  the  Court  of  Common  Pleas 
of  Hamilton  County,  Ohio. 

The  case  is  substantially  the  same  as  the  pre- 
ceding case,  T!^  if«(^nt««' and  Trader)' Bank 
Y.  DeBoU. 

A  new  question  is  made  as  to  the  effect  of  the 
new  constitution  adopted  by  Ohio  in  Sept.,  1851, 
upon  the  contract  as  to  taxation  contained  in 
the  60th  section  of  the  Bank  Law  of  Feb., 
1U45.  This  question  was  also  raised  in  the  case 
of  Dodge  v.  Wootney,  ante,  p.  401,  referred  to 
in  the  opinion  of  the  court.  See  that  case,  for 
a  full  discussion  of  the  questions  involved  in 
this  case. 

A  judgment,  rendered  by  the  Court  of  Com- 
mon Pleas  in  favor  of  the  defendant,  was  af ■ 
Armed  on  error  by  the  Supreme  Court  of 
Ohio.  The  plaintiff  thereupon  brought  the  case 
here  on  a  writ  of  error. 

Me**r».  Henry  Stanbnry  and  Aaron  F. 
Perry  for  plaintiff  in  error. 

Mr  Pach  for  defendant  in  error. 
460 


Mr.  JuitieeW a,yne  delivered  the  opinion  of 
the  court: 

We  find  upon  the  agreed  statement  of  facts 
in  this  case  that  it  is  ruled  by  the  decision  of 
the  court  in  the  cases  of  The  Piqua  Branch  (^ 
the  State  Bank  of  Ohio  v.  Knoop,  16  How.,  369, 
and  that  of  Dodge  v.  Wooltey,  decided  at  this 
term.  ■  We  therefore  reverse  the  decision  of 
the  Supreme  Court  of  Ohio,  and  direct  a  man- 
date to  be  issued  accordingly. 

Dissenting,  Mr.  Juttiee  Catron,  ilfr.  Ju^iee 
Daniel,  and  Mr.  Juttiee  Campbell. 

Cited-8  WaU.,  438. 


RICHARD  D.  WOOD,   JOHN  YARROW, 
JAMES  ABBOTT,  and  JAMES  BACON, 
Copartners  Under  the  Name  and  Style  of 
Wood,  Abbott  &  Co.,  Appte., 
t. 
ALEXANDER  V.  DAVIS. 
(See  S.  C,  18  How.,  467-470.) 

Juritdiction — eitizenikip  of  formal  partia  »m- 
maXerud. 

Formal  partiea.  or  nominal  parties,  or  parties 
without  Interest,  united  with  the  real  parties  to  the 
liti|ration,cannotoust  the  federal  courts  of  Jurisdic- 
tion. If  the  citizenship  or  character  of  the  real  pai^ 
ties  be  such  as  to  confer  it  wItUn  the  llth  section 
of  the  Judiciary  Act. 

After  the  real  parties  had  appeared  and  defended, 
mere  asents  or  attorneys  were  no  lon^r  partteslo 
interest  or  necessary  parties. 

Argued  Apr.  17,  1856.      Decided  May  5, 18S6. 

APPEAL  from  the  Circuit   Court   of  the 
United  States  for  the  Northern  District  of 
Illinois. 

The  bill  in  this  case  was  filed  in  the  Circuit 
Court  of  Jo.  Daviess  County  in  the  State  of 
Illinois  by  the  appellee,  for  an  accounting,  and 
the  surrender  of  a  certain  note  and  a  certaui 
deed,  and  for  an  injunction. 

On  petition  of  Wood,  Abbott  &  Co.,  the 
cause  was  removed  into  the  Circuit  Court  of  the 
United  Slates  for  the  Northern  District  of 
Illinois,  which  court  ordered  the  cause  re- 
manded to  the  state  court  from  which  it  waa 
sent.  The  case  is  now  here  on  appeal  from 
that  order. 

A  further  statement  appears  in  the  opinion 
of  the  court. 

Meters.  Qeorge  T.  Campbell  and  A. 
Browning^!  for  the  appellants: 

1.  The  joinder  by  plaintiffs,  in  a  state  court, 
of  defendants,  citizens  of  the  same  state,  who 
have  no  interest  in  the  controversy,  and  whose 
relation  to  the  suit  appears  from  the  record, 
will  not  deprive  the  defendants  in  interest,  citi- 
zens of  another  state,  of  a  right  to  remove  the 
cause  to  the  federal  tribunals. 

Dennittonv.  B>tU,\\  S  &.  M.,  86;  Jaektan 
V.  StUei,  4  Johns..  493;  Ruan  v.  Gardner,  I 
Wash.  C.  C,  145;  Ward  v.  Arredondo,  1  Payne, 
410,  Broane  v.  Strode,  6  Cranch.  303:  Ruitellr. 
Clark,  7  Cranch,  98.  Wormley  v.  Wormley.  8 
Wheat.,  421;  Boon  v.  Vhilet.  8  Pet.  533;  Me- 
NhU  v.  Bland,  2  How.,  9. 

The  defendants,  whose  citizenship  would  af- 
fect the  Jurisdiction  in  this  case,  appeared  by 
the  reconl  to  be  mere  nominal  defendants. 
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Sto.  Eq.  PL,  sec.  331;  SamUe  v.  Tankrtd,  1 
Ves.,  ar.,  101:  Bsifey  v.  Inglee,  2  Paige,  278; 
Wett  T.  BandaU.  2  Mas.,  197;  Fenvnck  v.  Seed. 
1  Mer.,  123;  ManhaU  v.  Sladden.  7  Hare,  428: 
KMne  V.  WiUtanu,  8  How..  184. 

Me»»r».  QooTge  E.  Badger  aod  J.  M. 
Carliale,  for  the  appellee : 

The  Illinois  defeadants  were  real,  and  not 
merely  nominal  parties. 

The  relief  prayed  against  them  is  material, 
proper,  and  competent  for  the  State  Court,  but 
not  competent  for  the  United  States  Court ;  and 
without  a  decree  against  them,  the  plaintiff 
cannot  have  complete  and  adequatiye  relief 
upon  the  whole  transaction. 

The  authorities  cited  by  the  appellant  show 
that  the  jurisdiction  in  such  case  is  in  the  State 
Court.  Inaddition,  see^miKAv.  i7tn<«,  2»umn., 
338.  That  the  Illinois  defendants  have  no  in- 
terest in  the  cause,  is  immaterial.  The  appel- 
lant has  a  substantial  interest  as  against  them. 
The  case  was  also  properly  remanded  to  the 
State  Court,  because  all  the  defendants  had  not 
Joined  in  the  petition  for  removal;  because  no 
application  was  made  to  the  Circuit  Court  to 
dismiss  the  bill  as  to  the  home  defendants. 

Mr.  JutUee  Nelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Circuit 
Court  of  the  United  States  for  the  Northern 
District  of  Illinois. 

Davis,  a  citizen  and  resident  of  Illinois,  filed 
a  bill  in  the  14th  judicial  district  of  that  State. 
in  chancery,  aeainst  the  appellants,  citizens  and 
residents  of  Pennsylvania,  and  for  other  per- 
sons who  will  be  more  particularly  noticed 
hereafter,  setting  out  variousdealings  and  busi- 
ness transactions  between  the  complainant 
and  appellants  under  the  firm  of  Wood, 
Abbott  &  Co.,  from  the  year  1843  down  to 
the  year  1849.  That  in  October  of  the  latter 
year,  the  firm  claiming  to  be  largely  in  advance 
to  the  complainant,  sent  one  of  the  partners  to 
his  place  of  business  for  the  purpose  of  securing 
a  settlement  of  the  accounts,  and  security  for 
the  balance  of  indebtetlness.  The  balance  was 
ascertained  to  be  some  |I29,000,  the  payment  of 
which  was  eventually  secured  by  the  convey- 
ance of  certain  parcels  of  real  estate;  the  firm, 
at  the  same  time,  entering  into  an  agreement  to 
resell  and  reconvey  the  same  for  the  amount  of 
the  debt  and  interest,  in  one,  two,  three  and 
four  years.  The  complainant  also  gave  his 
notes  for  the  amount  of  the  purchase  money. 
All  the  notes  have  been  paid,  and  parcels  of  the 
land  reconveyed  from  time  to  time,  except  the 
last  note  of  $6,000,  and  the  parcels  of  land  re- 
tained as  security  for  its  payment. 

This  note  having  become  due,  the  firm  of 
Wood,  Abbott  &  Co.,  the  appellants,  trans- 
mitted it  and  a  deed  of  the  land  to  Foster  & 
Stohl,  with  directions  to  collect  the  money,  and 
OQ  receipt  of  the  same  to  deliver  the  deed  to 
the  complainant  The  note  having  been  pre- 
sented for  payment,  it  was  refused,  upon  which 
they  placed  il  in  the  hands  of  Hooper  &  Camp- 
bell, attorneys  at  law,  for  collection.  The  bill 
in  this  case  was  filed  against  Wood,  Abbott  & 
Co..  the  appellants,  Stohl  and  Foster,  the 
agents,  and  Hooper  &  Campbell,  the  attorneys, 
setting  out  the  facts  Aubntantially  as  above 
stated,  together  with  the  additional  charges 
See  18  How. 


that  the  account  presented  by  the  firm  of  Wood, 
Abbott  &  Co.  was  overcharged  and  fraudu- 
lently made  up.  and  that  a  much  less  balance 
was  due  to  them  than  the  amount  secured  upon 
a  fair  and  equitable  adjustment.  The  bill  avers 
that  Stohl  and  Foster  had  no  interest  in  the 
transaction  except  to  receive  the  money  on  the 
note,  and  to  deliver  the  deed  as  agents  of 
Wood,  Abbott  &  Co. ;  and  that  Hooper  &  Camp 
bell,  have  no  interest  except  as  attorneys  for 
the  collection  of  the  note.  There  is  a  prayer 
for  subpoena  against  all  the  defendants,  and 
for  answers;  also  that  an  account  be  taken 
between  the  complainant  and  Wood,  Abbott 
&  Co. ;  and  the  note  be  given  up,  and  the  deed 
be  delivered  to  complainant:  that  an  injunc- 
tion be  issued,  enjoining  Stohl  and  Foster,  and 
Hooper  &  Campbell,  from  delivering  over  the 
note  to  the  appellants. 

The  firm  of  Wood,  Abbott  &  Co.  entered 
their  appearance  at  November  Term.  1853,  and 
petitioned  the  court,  under  the  12th  section  of 
the  Judiciary  Act.  for  a  removal  of  the  cause 
to  the  Circuit  Court  of  the  United  States,  on 
the  ground  that  they  were  citizens  and  resi- 
dents of  the  State  of  Pennsylvania;  which  appli- 
cation was  granted. 

The  appellants,  afterwards,  in  April,  1854, 
filed  an  answer  to  the  bill  in  the  Circuit  Coiirt 
of  the  United  States;  and  on  the  39th  of  June. 
1855,  that  court  ordered  the  cause  to  be  re- 
manded back  to  the  state  court  from  which  it 
was  sent. 

The  case  is  now  here  on  an  appeal  from 
that  order. 

The  ground  upon  which  the  cause  was  re- 
manded is,  that  four  of  the  defendants  were 
citizens  of  the  State  of  Illinois — namely:  Stohl 
and  Poster,  and  Hooper  &  Campbell — the  same 
State  of  which  the  complainant  was  a  citizen. 
And  this  presents  the  question  whether  or  not 
these  defendants  were  parties  in  interest  in  the 
subject  of  litigation,  or,  in  other  words,  were 
proper  or  necessary  parties  in  the  suit.  It  has 
been  repeatedly  decided  by  this  court,  that 
formal  parties,*  or  nominal  parties,  or  parties 
without  interest,  united  with  the  real  parties  to 
the  litigation,  cannot  oust  the  federal  courts  of 
jurisdiction,  if  the  citizenship,  or  character  of 
the  real  parties,  be  such  as  to  confer  it  within 
the  11th  section  of  the  Judiciary  Act. 

7  Cranch,  98;  8  Cranch.  267;  1  Curt.,  575;  8 
Wheat..  4^1;  6  Curt.,  469;  5  Cranch,  803;  3 
Curt.,  273. 

It  would  be  diflScult  to  state  a  case  of  parties 
more  destitute  of  interest,  or  in  which  they 
were  used  merely  as  formal  parties,  than  in 
the  case  of  the  defendants.  Stohl  and  Foster 
were  simply  agents  of  Wood,  Abbott  &  Co.. 
with  special  instructions  in  which  the  complain- 
ant had  no  participation,  and  which  could  be 
ri'called  at  any  time,  before  carried  into  exe- 
cution; and  until  carried  into  execution,  the 
complainant  certainly  could  set  up  no  right 
under  them,  much  less  a  right  in  disregard  and 
defiance  of  them.  Even  if  the  State  Ckiurt  had 
gone  on  and  decreed  against  these  defendants, 
and  compelled  a  surrender  of  the  note,  or  a  de- 
livery of  the  deed  in  the  absence  of  the  princi- 
pals, it  could  not  have  exiinguislied  the  note, 
or  have  transferred  the  title  to  the  land,  as  the 
decree  could  have  no  binding  effect  upon  them. 
Before  the  surrender  could  extinguish  the  note, 
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or  Ibe  delivery  could  have  the  effect  to  pass 
the  estate  in  the  land,  the  decree  must  operate 
upon  the  principals,  the  real  parties  in  interest, 
and  coerce  them  to  make  such  surrender  or  de- 
livery. The  agents  had  no  authonty  to  repre- 
sent them  in  the  litigation.  Nor  had  they  any 
interest  of  their  own  in  the  subject  m  contro- 
versy. This  is  not  the  case  of  a  stakeholder,  or 
holder  of  a  deed  as  an  escrow,  where  a  trust 
has  been  created  by  the  parties  which  is  sought 
to  be  enforced  by  one  of  them.  In  all  such 
cases  the  trustee  may  be  a  proper  party,  as  he 
has  a  duty  to  perform,  and  which  the  court 
may  enforce  if  improperly  neglected  or  refused. 

The  above  view  applies  with  equal  if  not 
greater  force  to  the  case  of  the  attorneys. 

Even  if  there  could  be  any  doubt  about  the 
correctness  of  the  view  above  taken,  after  the 
real  parties  in  interest  appeared  and  took  upon 
themselves  the  defense,  the  defendants,  Stohl 
and  Foster,  and  Hooper  &  Campbell,  were  no 
longer  parties  in  interest,  or  necessary  parties, 
as  the  possession  of  the  note  and  of  the  deed 
py  the  agents  and  the  attorneys,  was,  in  judg- 
ment of  law,  the  possession  of  the  principeus 
and  clients,  and  any  decree  or  injunction 
against  them  would  bind  the  agents  or  attor- 
neys. 

6  Ves.,  148:1  Mer.,  123;  1  Daniel's  Pr.,  848; 
7  Hare,  428;  Story  Eq.  PI.,  sees.  229,231,  282. 

We  are  satisfied  that  the  deemon  of  the  court 
beUne  was  erroneout,  arid  that  the  order  remand- 
ing the  cause  to  the  State  Court  must  be  reversed, 
and  the  cause  restored  to  its  pla^  in  the  Circuit 
Court  of  Hve  United  States. 

Ctted-1  Dill., ax;  2  BIss.,  114;  1  Abb.  U.S.,  288, 
a72;12Blatobf.,280. 


JAMES  W.  GOSLEE,  DUNCAN  PRIESON, 
HANNIBAL     8.    BLOOD,    akd   JOHN 
GOODRICH,  Owners  of  the  Stramboat 
Autocrat,  Libelant*  and  Appts., 
v. 

THEODORE  8HUTE,  Executor  of  Maria 
Shuts,  Deceased,  Ann  MARY  A.  8HUTE. 
Owners  and  claimants  of  the  Steamer  Mag- 
nolia. 

(See  8.  C,  18  How.,  463-46T.) 

Collision — rule  on  the  Mississippi — negligence. 

Two  steamers  meetlngr  bacb  other  on  the  Mlssis- 
rlppl,  the  rule  Is  that  the  ascendloK  boat  should 
kucp  near  the  rirht  banli,  and  tbu  dfSoendinK  one 
about  in  tbe  middle  of  tlie  river.  It  is  error  for  a 
stcHiner  to  leave  tlio  way  established  by  usa^e. 
Kot  huvias  an  efllclunt  watcb  is  euougb  to  cbarife 
a  steamer  with  fault. 

Argued  Apr.  15,  1856.      Decided  May  6,  1856. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
Louisiana. 

The  libel  in  this  case  was  filed  in  the  District 
Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Louisiana,  by  the  appellants,  to  recover 
damages  resulting  from  a  collision. 

The  District  Court  holding  both  boats  in 
fault,  divided  the  damages,  and  gave  judgment 
in  favor  of  the  libelants  for  $17,900.  On  ap- 
peal by  both  panics,  the  Circuit  Court  reversed 
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this  decree  and  dismissed  the  libel,  with  costs. 
The  libelants  then  took  an  appeal  to  this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Messrs.  Albert  Pike,  John  O.  Sarsent 
and  John  J.  Crittenden,  for  the  appellants: 

1.  The  Magnolia  committed  the  first  fault. 

2.  The  Autocrat  committed  no  fault  and  was 

fuilty  of  no  negligence;  but  being  involved  in 
oubt  and  peril  by  the  fault  of  The  Magnolia, 
selected  a  mode  of  extrication  which,  in  the 
judgment  of  her  proper  officer,  was  the  most 
proper  and  prudent  under  the  circumslancee. 

3.  In  pursuing  this  course,  even  if  it  were 
erroneous,  her  movement  would  have  been  suc- 
cessful, had  it  not  been  for  the  second  fault 
committed  by  The  Magnolia,  in  failing  to  make 
a  proper  answer  to  the  signal  of  The  Autocrat. 

4.  The  whole  damage  should  be  borne  by  Tbe 
Magnolia,  or,  that  The  Autocrat  should  suffer 
only  one  half  the  damage,  even  if  her  error 
should  be  considered  a  fault. 

For  the  rules  of  law  applicable  to  this  view 
of  the  case,  we  shall  cite  The  Oenetee  Chirfv. 
FUzhugh,  12  How.,  461;  7Vi«  Woodrop  Sims.  3 
Dods.  Ad.,  88:  Tlie  Senngapatam,  5  Notes  of 
Cases,  66;  Ward  v.  Armstrong,  14111.,  283:  W« 
LoehUbo.  1  Eng.  L.  &  Eq.,  961;  The  Jjodg 
Anne.  lb..  670: 13  How..  101;  Abb.  on  Ship,, 
pp.  230-240:  The  NautUxu,  1  Ware,  529.  2d  ed. 

Mr.  J.  P.  Benjamin,  for  the  appellees: 

1.  On  the  evidence,  the  case  set  up  on  theli- 
bel  is  overthrown,  not  only  by  the  testimony  of 
the  defendants,  but  by  that  of  the  libelants 
themselves. 

2.  The  conduct  of  libelants  was  marked  by 
carelessness,  rashness,  and  a  reckless  disregard 
of  the  most  ordinary  rules  of  prudence  in  ihe 
navigation  of  steamboats  on  rivers. 

3.  The  Autocrat  was  not  provided  with  a 
sufilcient  number  of  attentive  officers  on  duty 
at  the  time  of  tbe  collision. 

4.  She  was  not  provided  with  the  proper 
watch  or  lookout. 

6.  She  was  run  at  a  criminal  rate  of  speed  in 
a  dark  night,  with  a  descending  boat  in  view. 

6.  There  was  not  committed  by  the  officers 
of  The  Magnolia  any  one  of  the  acts  of  omis- 
sion or  commission  imputed  by  the  libel. 

7.  The  opinion  of  the  judge  of  the  Circuit 
Court  exonerating  the  defendants  from  this  im- 
puted fault,  is  fully  sustained  by  the  evidence. 

In  support  of  the  foregoing  points,  the  fol- 
lowing authorities  will  be  citra  for  the  defend- 
ants: 

St.  John  V.  Paine.  10  How.,  557;  Oenttee 
Chief  V.  FUzhugh,  12  How.,  443;  The  Iron  Duke, 
2  W.  Rob..  878;  The  Virgil,  2  W.  Rob.,  202; 
The  Melona,  5  Notes  of  Cases,  550;  The  Oatelle. 
2  W.  Rob.,  516;  The  FUnt,  6  Notes  of  Cases, 
271;  The  Europa,  2  Law  &  Eq.,  657;  The  Lord 
Saumaret,  6  Notes  of  Cases,  601;  The  Juliet 
ErsHne,  6  Notes  of  Cases,  633;  The  Vviid,  7 
Notes  of  Cases.  128. 

Mr.  Justice  McLean  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  in  admiralty,  from  Ihe  Cir- 
cuit Court  for  the  Eastern  District  of  Louisi- 
ana. 

The  libelant  charges,  that  on  a  trip  from 
New  Orleans  to  Memphis  in  the  sleuuit-r  .Vatu- 
crat,  with  a  full  cargo  and  a  great  uunibcr  of 
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pawengera.  The  Magnolia  ran  into  her,  forward 
of  the  wheel  on  her  larboard  side,  which  caused 
her  tu  sinii  in  less  than  ten  minutes;  by  which 
the  boat  and  cargo  were  lost,  and  the  lives  of 
several  passengers. 

On  the  hearing  in  the  District  Court,  it  was 
held  that  both  tmts  were  in  fault;  and  under 
the  well  established  rule  of  the  Admiralty,  the 
damage  was  divided.  From  that  decision  an 
appeal  was  taliea  to  the  Circuit  Court,  which 
reversed  the  decree  of  the  District  Court.  The 
appeal  now  before  us  is  from  the  Circuit 
Court. 

As  usual,  in  collision  cases,  there  is  some 
conflict  among  the  witnesses  in  regard  to  the 
facts  of  the  case,  as  well  as  to  matters  of  opin- 
ion. 

On  the  9th  of  February,  1853,  the  steamboat 
Magnolia,  descending  the  Mississippi  River, 
one  hundred  miles  above  New  Orleans,  about 
five  o'clock  in  the  morning,  landed  lo  wood, 
on  the  left  bank  of  Che  river,  at  a  place  called 
Uol.  Robinson's  wood  yard.  Before  the  boat 
left  the  wood  yard,  when  the  pilot  was  on  deck 
and  about  to  take  the  helm,  bis  attention  was 
ciillcd  to  an  ascending  boat,  which  was  near 
Bayou  Goula,  a  mile  and  a  half  or  two  miles 
below.  When  first  seen,  the  ascending  boat 
was  running  to  the  right  bank  of  the  river. 

There  is  a  bar  on  the  left  side  of  the  river 
about  a  mile  below  the  wood  yard.  The  course 
of  ascending  boat-s  is  to  cross  into  the  bend,  just 
above  Bayou  Goula,  and  keep  up  the  right 
shore  some  six  or  seven  miles.  This  course 
was  taken  by  The  Autocrat,  averaging,  gener- 
ally, leiis  than  one  hundred  yards  from  the 
right  shore. 

On  leaving  the  wood  yard.  The  Magnolia 
backed  out  un  both  wheels,  her  bow  being  fast 
on  the  shore:  as  she  came oS, both  engines  were 
slopped,  and  then  the  boat  went  ahead  on  both 
wheels  to  check  her  up.  As  soon  as  this  was 
done,  her  siern  being  opposite  the  wood  yard, 
the  larboard  engine  was  stopped,  to  let  her 
come  round  by  the  action  of  the  starboard 
wheel.  The  Autocrat  continued  up  the  {igut 
bank  until  she  came  oppo:iite,  or  nearly  oppo- 
site, to  Col.  Butler's  residence.  At  this  place 
she  was  within  less  than  one  hundred  yards  of 
the  shore,  when  she  changed  her  course  to  the 
left  shore,  nearly  in  the  uireciion  of  the  wood 
yard  which  bad  a  few  minutes  before  been  left 
by  The  Magnolia.  The  river  at  this  place  is 
about  three  quarters  of  a  mile  wide. 

In  rounding.  The  Magnolia  passod  the  mid- 
dle of  the  river,  but  as  her  bow  was  thrown 
down  the  stream.  Thu  Autocrat,  turning  sud- 
denly to  the  right,  approache'd  with  a  speed 
of  some  ten  or  twelve  miles  an  hour.  As  The 
Autocrat  approached,  by  a  tap  of  the  bell  she 
signiBed  her  intention  to  cross  to  the  left  bank, 
and  before  the  bow  of  The  Magnolia,  whose 
bell  was  rung  two  taps,  indicating  the  same  di- 
rection. Seeing  the  imminent  danger,  The 
Magnolia  rang  her  bells  to  back ;  and  it  is  stated 
by  her  pilot,  that  when  the  collision  happened 
she  lay  upon  the  water,  not  having  a  descend- 
ing movement  of  more  than  at  the  rate  of  a 
mile  or  a  mile  and  a  half  to  the  hour.  The  Au- 
tocrat struck  her  with  so  much  force  as  to  turn 
her  bow  up  the  stream.  In  less  than  ten  min- 
utes The  Autocrat  sunk  in  deep  water.  It  was 
Itee  Iti  How. 


not  more  than  five  minutes  after  IThe  Magnolia 
left  the  wood  yard,  until  the  collision  occurred. 
The  pilot  says  The  Magnolia  wat  broui{ht 
round,  as  soon  as  could  bo  done,  by  the  action 
of  her  starboard  wheel. 

The  nose  of  The  Magnolia  struck  The  Auto- 
crat's guard  near  the  forward  part  of  the  cylin- 
der, on  the  larboard  side,  and  the  bull,  at  the 
other  end  of  the  cylinder,  and  brought  up  in 
her  wheel.  The  collision  took  place  not  far 
from  the  middle  of  the  river,  somewhat  nearer 
to  the  right  bank  than  to  the  left.  After  the 
boats  were  separated,  the  machinery  of  The  Au- 
tocrat continued  to  work  for  a  few  minutes, 
her  course  being  directed  to  the  right  bank,  on 
reaching  which,  she  went  down. 

Entire  accuracy  of  witnesses  as  to  the  direc- 
tion and  posilioQ  of  the  boats  in  a  case  of  col- 
lision at  night,  is  not  to  be  expected.  The  peril 
is  too  great  and  al)sorbing  to  note  and  detail 
the  events  as  they  transpired,  by  the  officers 
and  bands  of  either  boat.  The  leading  facts 
being  ascertained  bv  the  weight  of  the  testi- 
mony, when  properly  considered,  will  lead  to 
a  more  just  result  than  by  a  minute  examina- 
tion of  the  evidence. 

What  was  the  duty  of  the  respective  boats, 
wheu  they  first  came  within  view  of  each  other? 
The  Magnolia  was  at  the  wood  yard  on  the  left 
bank  of  the  river;  The  Autocrat  was  near  Ba- 
you Ooula,  crossing  over  to  the  right  bank  of 
the  river,  about  a  mile  and  a  half  below  the 
wood  yard. 

Although  there  is  some  contrariety  of  evi- 
dence in  regard  to  the  usage  which  should  gov- 
ern the  respective  boats,  occupying  the  positions 
above  stated,  yet  the  weight  of  the  evidence 
clearly  establishes  the  rule,  that  the  ascending 
boat  should  keep  near  the  right  bank  and  the 
descending  one  about  in  the  middle  of  the  river. 
Each  boat  was  bound  to  keep  a  vigilant  and 
competent  watch,  and  to  slacken  the  speed  of 
the  boat  and  stop  it,  as  the  danger  becomes  im- 
minent. This  is  dictated  by  a  common  pru- 
dence of  a  qualified  pilot. 

The  principal  fact  relied  on  to  show  fault  in 
The  Magnolia  is,  that  she  left  the  wood  yard, 
and  described  too  large  a  circle  in  rounding; 
that  the  larboard  wheel  should  have  made 
back-water,  which  would  have  reduced  the 
circle  and  thrown  the  bow  down  the  stream  in 
less  time. 

After  a  misfortune  has  happened,  it  is  easy 
to  see  how  it,might  have  been  avoided.  If  The 
Magnolia  b/td  remained  at  the  wood  yard  some 
eight  or  ten  minutes  longer,  there  could  have 
been  no  collision.  But  this  is  not  a  fair  mode 
of  trying  the  case.  Had  the  officers  of  The 
Magnolia  a  right  to  expect  that  The  Autocrat 
would  not  depart  from  her  course;  and  if  she 
had  not  done  so,  could  the  boats  have  come  in 
contact?  It  is  clear,  if  the  ascending  boat  had 
continued  near  the  right  bank  of  the  river 
there  wotdd  have  been  no  collision.  This  is  an 
important  fact.  Admit  that  The  Magnolia 
passed  the  middle  of  the  stream  in  rounding, 
still  ample  space  was  left  for  the  ascending 
boat.  One  third  or  even  one  fourth  of  the  river, 
the  water  being  deep,  was  sufficient  for  this 
purpose.  The  testimony  shows  that  at  least 
one  third  of  the  river,  along  the  right  bank, 
was  open  for  The  Autocrat. 
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But  it  is  mid  that  the  pilot  of  The  Autocrat, 
seeing  TheMa^olia  was  rounding  off  from  the 
wood  yard,  had  a  right  to  conclude  that  It  in- 
tended to  cross  over  to  the  right  l)ank.  This 
was  a  little  after  five  o'clock  id  the  morning; 
daylight  was  breaking,  but  the  stars  had  not 
dlKippeared. 

Being  acquainted  with  the  locality  of  the 
wood  yard,  and  the  general  course  of  the  river, 
the  pilot  of  The  Autocrat  must  be  presumed  to 
know  that  a  large  boat  could  not  round  in  a 
narrow  circle.  His  inference  would  naturally 
be,  that  the  boat  was  rounding  from  the  wooci 
yard,  and  not  to  cross  the  stream  But  admit 
that  the  direction  of  The  Magnolia  was  doubt- 
ful—it was  the  duty  of  the  officers  of  The  Au- 
tocrat to  slacken  her  speed,  and  eren  to  post 
her  engines,  until  those  doubts  were  removed. 
No  such  precautions  were  used.  The  Autocrat, 
by  a  great  pressure  of  steam,  was  propelled  on- 
ward, changing  her  course:  and  in  attempting 
to  pass  the  bow  of  The  Magnolia,  came  in  con- 
tact with  her.  Her  pilot  had  hoped,  it  seems, 
to  pass  her  stem;  but  to  any  prudent  man,  ei- 
ther attempt  would  have  been  considered  a  dan- 
gerous experiment.  His  great  error,  however, 
consisted  in  leaving  the  way  established  by  us- 
age; such  to  him  would  have  been  the  way  of 
safety.  Every  deviation  from  it,  in  meeting  a 
bcmt,  is  always  hazardous,  and  often  fatal. 

There  was  another  defect,  in  not  having  an 
efficient  watch  on  The  Autocrat.  This  is  in- 
dispensable, especially  in  navigating  our  west- 
em  rivers.  The  captain  was  asleep:  the  watch- 
man did  not  occupy  the  proper  position;  there, 
in  fact,  was  no  watch  to  direct  or  advise  the 
pilot;  he  seems  te  have  been  left  to  the  exercise 
of  his  own  judgment,  unaided  by  suggestions 
or  facts  from  any  quarter.  This  is  enough  to 
charge  The  Autocrat  with  fault. 

Leaving  the  wood  yard  by  The  Magnolia, 
under  the  circumstances,  was  not  charged  aa  a 
fault  in  the  libel,  nor  was  it  so  stated  in  the  pro- 
test. The  Magnolia  had  an  eflicieDt  watch  at  the 
proper  place  for  observation,  and  an  experi- 
enced pilot.  She  rounded  in  the  ordinary  way. 
While  the  pilot  of  The  Autocrat  was  a  mile 
from  The  Magnolia,  he  ascertained  that  she  was 
a  descending  Doat.  Still  under  the  impression 
that  she  intended  to  run  down  the  right  bank, 
the  course  of  The  Autocrat  was  so  changed 
across  the  river,  in  the  direction  of  the  wood 
yard,  as  to  bring  the  boats  in  conflict.  Had 
the  pilot  of  The  Autocrat  designed  to  produce 
a  collision,  he  could  not  have  taken  a  different 
course  from  the  one  he  did  take.  From  intim- 
idation, or  some  other  cause,  he  showed  a  cul- 
pable defect  of  Judgment,  and  a  disregard  of 
the  established  usage. 

The  Magnolia  seems  to  have  taken  every  pre- 
caution she  was  required  to  take  to  avoid  the 
collision.  She  was  in  her  proper  place,  near 
the  middle  of  the  river,  moving  down  the 
stream  with  less  force  than  the  current.  If  The 
Autocrat  had  met  the  crisis  with  the  same  pre- 
caution, a  collision  could  have  caused  little  or 
no  damage. 

The  deeru  of  the  Circuit  Court  it  afflrmed. 


Dissenting,  Mr.  Chief  Juttiee  Taneyt  -Mr. 
Juttiee  Wayne,  and  Mr.  Ju»tiee  DanieL 
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JACOB  BTRADER  bt  al.,  PymnBr.. 

e.  ■ 

CHRISTOPHER  GRAHAM. 

(See  8.  C  U  How.,  MB.) 

In  a  ease  dismissed  for  want  of  Jurlsdiotion,  tUt 
oonrt  cannot  give  costs. 

Argv^id  May  9. 1856.         Decided  May  9, 1856. 

IN  ERROR  to  the  Court  of  Appeals  for  the 
State  of  Kentucky.  See  former  report  of 
this  case,  10  How.,  03. 

Mr.  Crittenden,  of  counsel  for  the  defend- 
ant in  error,  moved  the  court  to  amend  their 
judgment  entered  in  this  case  at  the  December 
Term,  1850.  and  to  give  a  judgment  for  the 
costs  in  this  court  in  favor  of  his  client. 

Whereupon,  it  is  now  here  considered  by  the 
court,  that  this  court  cannot  give  a  Judgment 
for  coets  in  a  case  dismissed  for  want  of  juris- 
diction. 

And  it  appearing  to  this  court  that  this  case 
has  been  dismissed  for  want  of  Jurisdiction,  it 
is  thereupon  now  here  ordered  by  this  court, 
that  the  said  motion  be,  and  the  same  is  here- 
by overruled. 

Clted-9  WaU.,  S«7. 


In  thk  Matter  ok  THE  UNITED  STATES 

«. 

SHERMAN  M.  BOOTH. 

(See  S.  C  18  How.,  476-4T8.) 

Where  writ  of  error  to  state  court  had  been  served 
on  the  clerk  of  state  court,  and  no  return  had 
been  made,  before  any  further  prooeodlnir  la  bad, 
a  rule  was  made  upon  tbe  clerk  to  make  the  return 
at  next  term  or  show  cause,  and  case  was  oootio- 
ued. 

Argutd  May  6,  1856.         Decided  May  9, 1856. 

IN  THIS  case  a  writ  of  error  was  issued  to  tbe 
Supreme  Court  of  the  State  of  Wisconsin. 
To  this  writ  no  return  was  made,  and  the  ques- 
tion vow  before  the  court  arises  on  a  motion 
made  by  tbe  Atty-(3en.,  to  file  an  authentic 
copy  of  the  record  of  the  said  Supreme  Court 
of  the  State  of  Wisconsin,  with  a  certificate  of 
other  proceedings  since  had,  and  to  proceed  to 
final  judgment  on  said  copies. 

A  further  statement  of  the  case  appears  in  the 
opinion  of  the  court. 

See,  also.  63  U.  S.  (21  How.,  S06). 

Mr.  C.  Coahing,  Atty-Oen.,  for  the  United 
States. 

No  counsel  appeared  for  the  defendant  in  er- 
ror. 

Mr.  Chitf  -Jtufiee  Taney  delivered  the  opin 
ion  of  the  court: 

The  court  proceed  to  dispose  of  the  motion 
made  by  the  Attorney-General  to  docket  tbe 
case  of  The  U.  8.  ▼.  Booth,  to  stand  for  argu- 
ment in  this  court  at  the  next  term. 

In  support  of  this  motion  he  has  produced  a 
copy  of  the  record  of  the  proceedings  in  the 
Supreme  Court  of  Wisconsin  in  the  above-men- 
tioned case,  certified  by  the  clerk  under  the 
seal  of  the  court,  by  which  it  appears  tliat  Booth 
was  indicted  in  the  District  Court  of  the  United 
States  for  tbe  District  of  Wisconsin,  for  aiding 
a  fugitive  slave  to  escape  from  the  custody  <h 
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the  marshal — the  marshal  haying  the  said  slave 
St  that  time  legally  in  bis  custody;  and  that 
upon  that  indictment  the  said  Booth  was  tried 
and  found  guilty,  and  sentenced  by  the  court 
to  be  imprisoned  for  one  month,  and  to  pay  a 
fine  of  $1,000.  That  while  he  was  thus  im- 
prisoned he  obtained  a  writ  of  habea»  corpus 
from  the  State  Court :  and  upon  a  hearing  in 
the  Supreme  Court  of  the  State,  was  discharged 
from  imprisonment  by  that  court,  upon  the 
ground  that  the  imprisonment  under  the  sen- 
tence of  the  District  Court  of  the  United  States 
was  illegal. 

It  further  appears,  that  a  writ  of  error  after- 
wards issued  from  this  court,  at  the  instance  of 
the  Attomey-Qeneral  in  behalf  of  the  United 
States,  returnable  at  the  present  term,  and  di- 
rected to  the  judges  of  the  Supreme  Court  of 
the  State  of  Wisconsin,  in  order  to  bring  the 
said  proceedings  and  jud^ent  here  for  revis- 
ion, according  the  provisions  of  the  25th  sec- 
tion of  the  Act  of  Congress  of  1780,  ch.  20. 
But  no  return  has  been  made  to  the  writ;  and 
it  appears  by  the  affidavit  of  the  District  Attor- 
ney, filed  with  the  motion,  that  the  writ  of  er- 
ror was  duly  served  on  the  clerk  of  the  Supreme 
Court  of  the  State,  and  that  he  was  informed 
b^  the  said  clerk  that  the  court  had  directed 
him  to  make  no  return  to  the  writ  of  error. 

Upon  this  state  of  facts  the  Attorney-Gener- 
al has  made  the  motion  above  mentioned. 

The  writ  of  error,  without  doubt,  was  right- 
fully issued  from  this  court,  to  carry  into  exe- 
cution the  appellate  powers  confided  to  it  by 
the  Constitution  and  laws  of  the  United  States; 
and  it  was  the  duty  of  the  clerk  to  obey  it,  and 
to  send  a  transcript  of  the  record  and  proceed- 
ings therein  mentioned,  together  with  the  writ 
of  error,  to  this  court  at  the  present  term.  And 
certainly  the  order  of  no  other  tribunal  will 
Justify  an  officer  in  disobeying  the  process  of 
this  court  lawfully  issued. 

The  refusal  of  the  clerk,  however,  cannot 
prevent  the  exercise  of  the  appellate  powers  of 
this  court;  and  the  court  will  take  such  order 
in  the  case,  as  will  enable  it  to  fulfill  the  duties 
imposed  upon  it. 

But  in  a  matter  of  so  much  gravity  and  im- 
portance, we  deem  it  proper,  Mfore  any  other 
proceeding  is  had,  to  lay  a  rule  upon  the  clerk 
to  make  the  retivn  required  by  the  writ  of  er- 
ror, on  or  before  the  first  day  of  the  next  term 
of  this  court;  or  to  show  cause,  if  any  be  bath, 
to  excuse  or  justify  his  neglect  or  refusal  to 
obev  the  writ. 

The  motion  to  docket  the  case  is,  therefore, 
continued  over  to  the  next  term,  and  the  court 
will  make  the  following  orders: 

Ordkr,  Mat  9, 1856. 

On  consideration  of  the  motion  made  in  this 
cate  on  a  prior  day  of  the  present  term,  to  wit: 
on  Tuesday,  the  6th  in&t.,  it  is  now  here  order- 
ed by  the  court  that  this  motion  be,  and  the 
same  is  .hereby  overruled. 

Ordbb. 

It  having  been  suggested  and  shown  to  this 
court  by  the  Attomev-Oeneral  of  the  United 
States  that  the  writ  of  error  heretofore  allowed 
and  awarded  by  the  Chief  Justice  of  the  Su- 
preme Court  of  the  United  States,  and  which 
iMued  out  of  this  court  pursuant  to  the  several 
See  18  How.  tJ.  8.,  Book  16. 


Acts  of  Congress  in  such  case  made  and  pro- 
vided, directed  to  the  Supreme  Court  of  the 
State  of  Wisconsin  requiring  the  record  and 
proceedings  of  the  said  Supreme  Court  of  the 
State  of  Wisconsin  in  the  matter  of  Sherman 
Mr.  Booth  for  a  writ  of  habeas  corpus,  and  to  be 
discharged  from  imprisonment,  to  be  sent  to 
this  court,  has  not  been  returned  pursuant  to 
the  exigency  of  the  said  writ.  It  is  thereupon 
ordered  that  the  clerk  of  the  said  Supreme 
Court  of  the  State  of  Wisconsin  do  make  due 
return  of  the  said  writ  of  error  pursuant  to  the 
mandate  therein  contained,  and  according  to 
the  laws  of  the  United  States  in  that  behalf  on 
or  before  the  1st  day  of  the  term  of  this  court 
next  to  be  hoi  den  at  the  City  of  Washington  on 
the  first  Monday  of  December,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  fifty- 
six,  or  then  and  there  sliow  cause  why  such 
return  has  not  been  made  in  conformity  to  the 
law. 

And  it  is  further  ordered  that  a  copy  of  this 
rule  be  served  on  the  said  clerk  on  or  before 
the  first  day  of  August  next. 


STEPHEN  V.  R  ABLEMAN,  Plff.  in  Br., 

V. 

SHERMAN  M.  BOOTH. 

(See  8.  C,  18  How.,  470.) 

7W  eases  in  volving  same  facts  and  points  must  be 
argued  together. 

Where  two  oases  Involve  the  same  questions  of 
constitutional  law,  DTOwtng:  out  of  one  transac- 
tion and  dependent  on  the  mme  facts,  the  court 
will  order  them  to  be  argrued  toirether. 

Argiied  Jan.  i,  18B6.        Decided  May  9, 1866. 

IN  ERROR  to  the  Supreme  Court  of  the  Stote 
of  Wisconsin. 

This  is  a  branch  of  the  preceding  case,  and 
arose  out  of  the  same  proceedings. 

Booth  was  committed  to  the  custody  of  the 
plaintiff  in  error,  the  United  States  Marshal  for 
the  District  of  Wisconsin,  by  a  commissioner 
of  the  District  Court  of  the  United  States  for 
said  district,  under  a  charge  of  having  aided 
and  abetted  the  escape  of  a  fugitive  slave  from 
a  deputy-marshal,  who  bad  him  in  charge  un- 
der the  Act  of  Congress  of  September  18, 1850. 

Subsequently,  said  Booth  was  discharged  on 
a  writ  of  habeas  corpus  from  said  custody,  by 
one  of  the  associate  justices  of  the  Supreme 
Court  of  Wisconsin,  whereupon  the  saia  mar- 
shal took  the  case,  on  a  writ  of  certiorari,  to 
the  Supreme  Court  of  Wisconsin,  which  court 
affirm^  the  order  discharging  the  prisoner. 

The  said  marshal  then  brought  the  case  here 
on  a  writ  of  error. 

For  a  very  full  statement  of  the  case  see  the 
report  on  the  decision  on  the  merits.  62  U.  S. 
(21  How.,  606). 

Mr.  C.  Cnshlns^,  Atty-Oen.,  for  plaintiff 
in  error. 

No  opposing  counsel. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

Upon  looking  into  the  transcript  in  this  case, 
we  find  that  the  questions  of  constitutional 
law  which  it  involves,  arose  in  a  preliminary 
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proceeding  in  the  case  between  the  same  par- 
ties, of  which  we  have  just  spoken.  In  that 
case,  the  whole  subject  was  disposed  of  in  the 
State  Court,  and  the  principal  question  in  it  is 
precisely  the  same  with  that  which  is  presented 
in  this,  which  the  Attorney-General  proposes  to 
argue.  The  two  cases  ought  to  be  argued  to- 
gether. It  would  hardly  be  proper  for  the 
court,  where  questions  of  so  much  interest  are 
concerned,  to  bear  a  portion  of  them  at  one 
term  and  a  portion  of  them  at  another.  AH  of 
the  questions  which  are  involved  in  the  two 
cases  have  grown  out  of  one  transaction,  and 
depend  upon  the  same  facts,  and  it  is  impossi- 
ble to  decide  one  without  disposing  of  the  prin- 
cipal question  in  the  other.  The  court,  there- 
fore, will  not  hear  the  argument  in  these  cases 
separately.  They  must  be  argued  together. 
And  as  the  principal  case  is  not  before  the 
court  in  a  form  that  will  enable  the  court  to 
hear  it  at  the  present  term,  thin  prdindnaiy 
portion  of  it  mutt  be  continued  until  the  ntat 
term,  to  be  argued  when  the  mhole  mtbieet  is 
ready  far  /tearing. 
See  21  How.,  500. 


80LQM0N  8.  MASTERS  and  WILLIAM 
E.  MASTERS,  Trading  as  Partners  under 
the  Firm  and  Style  of  S.  S.  Masters  & 
Son,  Plffs.  in  Er.,i 

V. 

FREDERICK  L.  BARREDA  amd  PHILIP 
BARRED  A,  Trading  as  Partners  under  the 
Firm  of  F.  L.  Barreda  &  Brothkr. 
(See  8.  C,  18  How.,  189-4ST.) 

Stoppage  in  trauMtu — rtotet  not  payment — in- 
dortement  of  bill*  of  lading — no  bar  to  rewtery 
for  money  due. 

When  there  is  a  dealing  between  merchants  for 
Buccecgive  carifoes  of  merchandise  on  time,  for 
which  notes  were  to  be  (riven, payable  from  the  date 
of  aseertHJnlnv  the  quantity  of  each  cargo,  and  an 
arraujreinent  is  afterwards  made,  for  the  substitu- 
tion of  an  Interest  account  for  the  notes,  the  inter- 
cstaccountto  depend  upon  the  contlnuanceof  the 
original  time  of  cn^dit,  and  that  the  buyer's  lulanoe 
on  account  should  always  be  under  a  certain  sum; 
and  the  buyer  exceeds  that  amount  and  refuses  to 
make  payment  to  bring  the  account  within  that 
sum,  the  seller  may  stop  the  deliverv  of  the  undis- 
cb  I rged  portions  of  any  cargoes,  though  the  same 
was  In  the  course  of  being  dcilvered  to  the  buyer 
upon  the  seller's  Indorsement  of  the  invoices  and 
bills  of  lading  of  such  cargoes. 

In  the  absence  of  all  understanding Iietween  the 
buyer  and  seller  that  any  cargo  whiph  bad  beende- 
llvered  and  not  actually  paid  for,  though  notes  had 
been  given  for  same,  was  not  to  be  considered 
within  the  new  arrangement,  such  cargo  must  t)e 
taki'n  Into  the  computation  ln~ascertalnlng  wheth- 
er the  balance  due  by  the  buyer  exceeds  the 
amount  of  credit  allowed  to  him. 

Such  arrest  of  the  delivery  of  the  cargoes,  not- 
withstanding the  indorsement  and  delivery  of  the 
bill-<  of  lading  to  theseilpr,ls  no  bar  to  the  recovery 
of  the  amount  due  for  the  merchandise  actually 
received  by  the  seller. 

Argued  Apr.  S4,  1856.     Decided  May  IS,  1856. 

IN   ERROR   to   the   Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
Virginia. 

This  was  an  action  of  aiuntmptit  brought  in 
the  Circuit  Court  of  the  United  States  wr  the 
Eastern  District  of  Virginia,  by  the  defendants 
46tf 


in  error,  to  recover  a  balance  of  $77,696.18, 
arising  from  sales  of  guano. 

At  the  trial  of  the  case,  the  court  below  re- 
fused the  instructions  prayed  by  both  parties, 
and  instructed  the  jury  as  follows: 

"Ist.  Under  the  contract  made  by  the  letters 
of  theOlh,  10th  and  11th  of  March,  the  amount 
of  the  cargo  of  The  Lucy  Eliezabeth,  and  for 
which  notes  had  been  given,  must  be  taken 
into  the  calculation  and  diarged  against  the  de- 
fendants, in  determining  whether  the  balance 
against  them  amounted  to  $4G,000. 

2d.  If  by  this  mode  of  computation,  the  bal- 
ance against  the  defendants  for  guano  previous- 
ly sold  and  delivered,  amounted  to  $40,000  at 
the  lime  when  the  further  delivery  of  the  car- 
goes of  The  IBeatrice  and  Ailsa  was  refused  by 
the  plaintiffs,  the  refusal  was  justifiable  under 
the  contract. 

They  were  now  bound  in  such  state  of  the 
account,  to  deliver  these  cargoes  on  credit;  and 
if  they  offered  to  deliver  them  on  the  payment 
of  the  money  or  satisfactory  security,  and  the 
defendants  refused  to  comply  with  these  terms, 
the  plaintiffs  had  a  right  to  stop  the  delivery, 
notwithstanding  the  previous  indorsement  and 
delivery  of  the  bill  oi  lading  to  the  defendants; 
and  the  refusal,  as  stated  in  the  testimony,  is  no 
breach  of  contract  on  the  part  of  the  i>lainti&, 
and  is  now  a  bar  to  the  recovery,  in  this  action, 
of  the  amount  due  for  the  guano  actually  re- 
ceived by  the  defendants." 

And  thereupon  the  jury  found  a  verdict  for 
the  plaintiffs  for  the  sum  of  $74,696.18,  with 
interest  thereon  at  the  rate  of  six  per  centum 
per  annum,  from  Sept.  12,  1854,  till  paid. 

The  defendants  have  brought  the  case  here 
on  a  writ  of  error. 

A  very  full  statement  appears  in  the  opin- 
ion of  the  court. 

Mr.  Reverdy  Johnsont  for  the  plaintiff 
in  error. 

Mettrt.  Jos.  H.  Bradley,  J.  U,  Carlisle 
and  F.  li.  Smith,  for  the  defendants  in  error: 

1.  For  the  excess  of  limit  ($10,232.97).  Bar- 
reda &  Brother  had  no  right  to  require  of 
Masters  &  Son,  payment  in  cash  as  they  did,  by 
their  letter  of  May  12,  1854,  and  this,  though 
the  contract  failed  to  provide  for  the  terms  of 
payment,  as  to  such  excess. 

Kent's  Com.,  Vol.  II.,  p.  592 and  496, 6th  ed. 

2.  The  payment  or  tender  of  the  price  in  such 
case,  is  a  Condition  precedent,  implied  in  the 
contract  of  sale,  without  which  the  purchaser 
cannot  take  the  goods.  If  payment  be  not 
made  immediately,  the  contract  becomes  void. 

Kent's  Com.  Vol.  II.,  pp.  498,  496:  Blotetm 
v.  Saunders,  4  Barn.  &  C,  941. 

3.  The  sale  of  cargoes  of  The  Beatrice  and 
Ailsa  being  for  cash,  upon  the  nonpayment 
thereof,  Barreda  &  Brother  had  a  right  to  as- 
sert the  vendor's  lien,  and  retain  any  portion 
thereof  not  delivered  (Pars.  Cont.  Vol.  I.,  p. 
410.  and  cases  cited  in  note(O);  Bank  of  Co- 
lumbia  v.  Hagner,  1  Pet.,  455);  and  this  not- 
withstanding the  transfer  of  the  bill  of  lading, 
the  delivery  of  the  guano  under  which  was 
provisional  upon  the  payment  therefor  in  cash. 

Fland.  Sh.,  pp.  464,  465,  sec.  490;  Nathanv. 
QUts,  6  Taunt.,  558;  AUen  v.  TVtUt'onu,  U 
Pick.  297. 

4.  There  are  no  formal  or  technical  words  in 
the  contract,  and  it  is  to  be  construed  accord- 
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ing  to  the  intent  of  the  parties,  to  be  gathered 
from  the  said  correspondence  and  deallnga, 

Schuylkill  mv.  Go.  v.  ^oor«,  2  WUart.,  491; 
Barton  v.  Fitzgerald.  15  East.,  680:  DovgUu  v. 
BeyiwUU.  7  Pet.,  122;  Lee  v.  Dick,  10  Pet..  493; 
Bell  V.  Bruen,  1  How.,  186;  Lawrence  v.  Mc- 
Calmont  2  ilow.,  426,  449.  450. 

5.  The  contract  of  the  10th  of  March  did  not 
change  the  course  of  dealing,  but  fixed  certain 
new  terms  of  payment,  which  were  precedent 
to  the  delivery,  viz. : 

Ist.  By  changing  the  mode  of  settlement 
from  notes  at  four  months  to  an  open  Interest 
account;  and, 

2d.  By  affixing  the  precise  limit  of  |40.000 
to  the  credit  to  M  given  on  such  purchases. 

The  account  to  oe  opened  was  to  embrace 
both  the  after  purchases  and  such  purchases  as 
■were  then  unpaid  for. 

6.  It  being  conceded  by  the  defendants  be- 
low that  the  guano  received  by  them  prior  the 
17th  of  May,  and  unpaid  for  at  that  time,  ex- 
ceeded $40,000;  the  vendors  had  a  right  to  stop 
the  further  delivery,  except  upon  such  terms  as 
■would  he  satisfactory  to  them,  and  the  further 
right  to  recover  the  value  of  so  much  as  had 
been  delivered,  with  interest,  and  the  instruction 
j^iven  by  the  Circuit  Court  was  right. 

2  Pars.  Oont. ,  85 ;  Smith  v.  First  Cong.  Meeting 
Houm  in  Loteeil,  8  Pick. ,  177 ;  MouUon  v.  Trank, 
9  Met.,  577;  Perkine  v.  Hart,  11  Wheat.,  287; 
Ch*».  &  O.  Canal  Co.  v.  Knapp.  9  Pet..  641. 
Oilee  V.  Edwards,  7  Durn.  &  E.,  181. 

Mr.  JusHee  Wayne  delivered  the  opinion  of 
the  court: 
t  This  is  an  action  of  aetumptit  brought  in  the 
Circuit  Court  of  the  United  States  for  the  East- 
em  District  of  Virginia,  by  the  defendants  in 
error,  against  Masters  &  Son,  to  recover  from 
them  a  balance  of  $77,966.18,  arising  from  the 
sales  of  guano,  as  stated  in  the  bill  of  particu- 
lars, at  pages  8  and  4  of  the  record. 

The  transactions  out  of  which  this  dispute 
arose  commenced  oh  the  21st  of  January,  1864. 

Barreda  &  Brother,  residing  in  the  City  of 
Baltimore,  were  largely  engaged  in  the  impor- 
tation of  guano  into  the  United  States.  Mas- 
ters &  Sou  were  shipping  and  commission  mer- 
chants in  Alexandria,  Virginia.  Barreda  & 
Brother  bad  found  it  necessarv  in  conducting 
their  business  to  establish  a  limit  of  credit,  both 
as  to  time  and  amount  for  purchases  made  by 
those  who  dealt  with  them.  For  any  excess 
above  that  credit,  purchasers  had  to  pay  cash, 
or  give  satisfactory  paper,  with  their  indorse- 
ment. The  uncontradicted  statement  of  the 
Barredas,  in  their  letter  to  Masters  &  Son  of  the 
15th  May,  1854,  corroborated  by  other  circum- 
stances, shows,  that  in  the  vear  1852,  this  limit 
of  credit  was  $25,000;  and  that  their  dealings 
with  the  Masters,  from  that  time  up  to  the  sale 
of  two  cargoes  of  guano  on  the  21st  January, 
1854,  and  afterwards,  until  changed  by  the  let- 
ters between  them  of  the  9th  and  10th  March, 
1854,  had  been  regulated  accordingly. 

The  sale  of  the  two  cargoes  of  guano,  just 
mentioned,  is  as  follows: 

"We  have  sold  to  Messrs.  8.  S.  Masters  & 
Son  two  cargoes  of  Peruvian  guano — from  ves- 
sels Lucy  Elizabeth  three  hundred  and  thirty- 
five  tons,  and  Giavour  two  hundred  and  sev- 
enty-one— both  on  their  way  from  Peru.    The 
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said  guauo  to  be  delivered  in  the  port  of  Alex- 
andria, in  Virginia,  when  the  ves.sel8  may  ar- 
rive. Messrs.  Masters  &  Son  will  act  as  our 
agents  to  receive  the  cargo  and  attend  to  the 
vessels,  free  of  any  charge,  and  to  pay  the  value 
of  the  guano  they  may  receive,  at  the  price  of 
$47.60  per  ton  in  bulk,  in  notes  payable  in  Bal- 
timore, four  months  after  pate. 

F.  Barrrda  &  Bbothkr. 

Baltimore,  2l8t  January,  1854." 

Subsequently  to  that  date  (the  precise  time 
does  not  appear  from  the  record).  Masters  & 
Son  purchased  from  the  Barredas  another 
cargo  of  the  ship  Princess  Alice,  and  on  the 
18th  February  a  fourth — that  of  the  ship  Ailsa. 

The  Lucy  EUzabeth  arrived  with  her  cargo 
at  Alexandria  on  the  Ist  February.  The  Oia- 
vour  with  hers,  about  the  10th  of  the  same 
month.  Masters  &  Son  attended  to  unlading 
the  cargoes  of  both  vessels,  and  sent  to  the  Bar- 
redas a  certificate  of  the  cargo  received  from 
The  Lucy  Elizabeth,  on  the  2d  March,  viz. : 
485.21.4  tons  of  No  1  guano  (in  bulk  at  $47.50 
per  ton),  and  35.1  21  tons  of  No.  2  guano  in 
bulk,  for  which  they  were  charged  $24,108.64; 
the  quantity  of  Xo.  2  being  charged  to  them  at 
$42.60.  They  remitted  to  the  Barredas  on  the 
6lh  March,  three  notes  of  hand  payable  on  the 
2d  and  6th  of  July ;  two  of  them  for  $8,000,  and 
a  third  for  $8,108.64;  amounting  to  $24. 108.64. 
Up  to  this  time,  the  cargoes  of  The  Giavour 
and  The  Princess  Alice  had  not  been  ascertained, 
though  both  ships  were  then  being  unladed  un- 
der the  agency  of  Masters  &  Son,  according  to 
the  arrangement  in  the  memorandum  of  sale  of 
the  2l8t  January.  And  the  correspondence 
shows  that  then  there  had  not  been  any  exten- 
sion by  the  Barredas  of  the  amount  of  credit, 
which  had  hitherto  been  allowed  to  Masters  & 
Son  upon  their  previous  purchases.  In  this  state 
of  their  dealing  Masters  &  Son  wrote  to 
the  Barredas  on  the  9lh  of  March :  "As  our  pur- 
chases are  likely  to  be  pretty  large  this  year, 
and  we  noticed  some  time  ago  that  one  of  our 
mutual  friends  (W.  H.  Fry)  had  arranged  with 
you  to  keep  an  interest  account  with  him,  at 
six  per  cent.,  and  we,  for  the  same  reason,  pre- 
fer not  to  give  notes.  Further,  as  it  is  at  times  an 
advantage  to  have  it  in  our  power  to  make  pay- 
ments when  the  local  exchange  is  most  favora- 
ble, we  will  be  obliged,  if  you  will  allow  us 
aUo  this  accommodation,  giving  us  an  average 
credit  of  four  months  on  tnese  other  cargoes." 
To  this  letter  Barreda  &  Brother  reply  on  the 
10th  March.  They  state,  we  will  "keep  an  in- 
terest account  with  with  you,  at  six  per  cent., 
to  facilitate  your  payments,  provided  that  you 
will  never  exceed  an  average  time  of  four 
monthsfor  the  payment  of  each  cargo;  and  that 
the  balance  on  account  against  you  will 
always  be  under  forty  thousand  dollars,  being 
the  largest  credit  we  use  to  allow."  The  Mas- 
ters' reply  in  a  letter  of  the  11  lb  March :  "Your 
acceptance  of  our  proposition,  made  with 
the  view  of  our  not  having  to  pay  the  whole 
value  of  our  purchases  in  notes,  &c.,  is  also 
duly  appreciate — and  we  note  the  conditions 
regarding  the  open  account." 

At  the  date  of  this  arrangement,  there  was 
charged  to  Masters  &  Son  on  the  books  of 
Barreda  &  Brother  $21,108.64,  the  value  of 
The  Lucy  Elizabeth's  cargo,  for  which  the 
Masters  had  given  three  notes,  payable  on  the 
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2d  and  5tb  July.  Eighteen,  days  after  this  ar- 
reD^ment  the  Masters  sent  to  the  Barredaa  a 
ccrtihcate  of  Oiavour's  cargo,  amounting  to 
$17,094.84,  and  remit  a  payment  on  account  of 
it  of  16,000.  The  next  item  in  the  account  is 
the  value  of  the  cargo  of  The  Princess  Alice, 
amounting  to  $88,029.93.  But  they  Vki  writ- 
ten to  the  Barredas  on  the  80th  March,  saying: 
"The  Ailsa  cannot  now  reach  this  too  soon 
for  us,  and  we  prefer  not  relinquishing  our 

Surchase  of  the  said  cargo;  and  further,  we 
elieve  we  are  selling  by  considerable  the  bulk 
of  the  guano  applied  for  here  (we  wish  it  was 
at  a  better  pront),  and  find  the  demand  good. 
From  present  prospects  we  shall  want  a  cargo 
each  ensuing  month.  With  your  present  un- 
preccdentedly  large  importations,  we  suppose 
we  can  make  our  calculations  to  get  this  sup- 
ply from  you  without  having  to  look  far 
ahead."  The  Barredas  answer:  "For  the 
present,  we  have  no  cargo  to  offer  you  in  the 
time  you  mention."  But  on  the  18th  April 
they  write:  "  We  will  send  you  The  Beatrice; 
reply  immediately."  Masters  <^  Son  write  on 
the  same  day:  "VVe  will  take  The  Beatrice." 
And  the  Barredas  rejoin:  "  Ship  Beatrice  will 
be  ordered  to  you,  provided  she  arrives  before 
the  end  of  May  next."  She  arrived  on  the 
24th  April  and  was  ordered  to  Masters  &  Son. 
On  the  same  day  the  Barredas  ask  in  another 
letter:  "  Will  you  take  The  Ailsa  if  she  arrives 
here?"  The  Masters  answer:  "Send  The 
Ailsa  if  she  comes  as  heretofore  concluded 
upon."  She  arrived  early  in  May,  and  was  or- 
dered to  Alexandria.  Thus,  in  the  whole,  Ave 
cargoes  were  bought  by  the  Masters  from  the 
Barredas.  Each  of  them  upon  a  credit  of  four 
months,  notes  having  been  given  for  that  of 
The  Lucy  Elizabeth,  with  the  understanding 
by  both  parties  that  notes  were  not  to  be  given 
for  the  other  purchases,  the  quantities  of 
which  had  not  been  ascertained  when  the  ar- 
rangement of  the  10th  March  was  made,  and 
that  they  were  to  be  paid  for  according  to  that 
arrangement.  But  the  value  of  three  of  the 
cargoes  bad  been  ascertained,  amounting,  ac- 
cording to  the  returns  of  Masters  &:  Son  to 
Barreda  &  Brother,  to  $79,232.90.  Payments 
had  been  made  to  the  amount  of  f  29,000.  On 
the  12th  May  the  Barredas  wrote,  calling  the 
attention  of  Masters  &  Son  to  the  state  of  the 
account,  and  requesting  them  to  make  a  re- 
mittance of  $10,232.00,  "as  our  limit  in  your 
account  is  $40,000,  and  it  being  then  beyond 
the  limit  of  the  credit  in  the  amount  of  the  re 
mittance  asked  for."  In  a  postscript  to  the 
letter,  they  say:  "  Of  course  the  value  of  The 
Beatrice  and  Ailsa  cargoes  must  be  paid 
cash.  2  P.  C.  off."  To  this  letter  the  Mas- 
ters reply  without  making  the  remittance,  and 
say:  "On  the  9lh  March  last,  we  had  pur- 
chased from  you  four  cargoes  of  guano,  about 
2,500  tons,  or  $120,000  worth,  at  four  months 
— no  other  terms  mentioned  (and  to  this  mo- 
ment we  have  never  heard  of  any  other),  three 
of  the  said  cargoes  were  received  and  being 
received,  and  the  fourth  was  daily  expected! 
On  the  above-named  date  we  asked  you  to  al- 
low us  to  keep  an  interest  or  open  account 
with  you,  as  we  did  not  like  to  pay  the  whole 
value  of  our  purchases  in  notes ;  to  this  you 
had  no  objection  to  the  value  uf  $40,000;  the 
balance,  as  we  had  to  infer,  we  must  settle  for 
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agreeably  to  the  original  bill  of  purchase."  To 
this  letter  the  Barrmlas  reply:  "  'Yours  of  the 
18th  instant  has  been  received.  When  we  first 
went  into  busineas  with  you,  we  mentioned  to 
you  that  our  limit  for  credit  was  $26,000,  we 
making  to  you  the  sales  of  three,  or  four,  or 
twenty  cargoes,  our  impression  would  have 
been,  as  was  in  that  case,  that  we  were  to  ac- 
cept your  paper  for  $20,000.  and  the  balance 
that  you  might  owe  in  satisfactory  paper  with 
your  indorsement.  Certainly  you  could  never 
have  expected  us  to  accept  your  notes  for  such 
an  amodnt  as  our  sales,  though  your  respond- 
bilily  may  be  superior  to  it.  Afterwards, 
when  you  proposed  to  open  with  us  an  account 
with  interest,  to  facilitate  your  payments,  we 
agreed  to  it;  provided  that  you  would  never 
exceed  an  average  time  of  four  months 
for  the  payment  of  each  cargo,  and  that  the 
balance  on  account  agtdnst  you  will  always  be 
under  $40,000^thi8  Ming  the  largest  credit  we 
use  to  allow.  You  also  understoM  in  the  same 
way  our  conditions,  and  took  good  care  to 
make  a  remittance  of  $(S,000,  together  with  the 
return  of  The  Giavour's  cargo,  to  keep  your- 
selves within  the  limitsof  your  credit  with  us." 
In  a  few  days  after  writing  their  letter  of  the 
17th,  Barreda  &  Brother  made  an  effort, 
through  the  agency  of  Mr.  Coyle,  to  have  an 
amicable  settlement  with  Masters  &  Son,  of- 
fering to  them  either  of  the  following  propo- 
sitions: that  they  would  deliver  to  Mr.  Coyle 
all  the  guano  received  from  The  Beatrice  and 
Ailsa,  and  such  a  i^rtion  of  the  cargo  of  The 
Princess  Alice  as  may  be  necessary  to  cover 
the  $10,284.90  of  excess  of  their  account — 
or  settle  their  values  in  cash  less  two  per  cent.  ' 
— or  give  satisfactory  paper  with  their  indorse- 
ment, payable  in  New  York  or  Baltimore,  at 
four  months  from  the  day  when  the  offer  was 
made,  that  being  the  22d  of  May. 

Neither  of  these  propositions  were  accepted, 
and  this  suit  was  brought  to  recover  the  bal- 
ance on  account  against  Masters  &  Son,  in- 
cluding the  value  of  all  the  guano  they  had 
received  from  The  Lucy  Elizabeth,  The  Gia- 
vour.  Princess  Alice,  Beatrice,  and  Ailsa,  sfter 
having  given  to  them  credit  for  payments 
made.  There  is  no  dispute  concerning  either 
the  debit  or  credit  side  of  the  account,  but  the 
controversy  arose  from  the  different  view  en- 
tertained by  the  parties  as  to  their  respective 
rights-under  the  arrangement  mode  for  an  in- 
terest account  and  the  limit  of  credit  men- 
tioned in  it,  and  whether,  in  the  actual  state  of 
the  account  and  under  the  course  pursued  by 
the  Barredas.  they  were  justified  in  arresting 
the  delivery  of  the  undischarged  portions  of 
the  cargoes  of  The  Beatrice  and  Ailsa,  on  ac- 
count of  the  neglect  and  refusal  of  Masters  & 
Son  to  make  the  required  admittance  to  reduce 
the  account  against  them  to  $40,000. 

Our  first  objection  to  the  construction  of  that 
arraneement  as  given  by  Masters  &  Son,  is  its 
variance  from  the  terms  used  by  them  in  their 
letter  of  the  9th  of  March,  asking  for  the  sub- 
stitution of  an  interest  account,  instead  of  giv- 
ing notes  for  their  purchases,  and  from  thdr 
language  in  their  letter  of  the  11th  March,  in 
reply  to  the  letter  of  the  Barredas  of  the  lOlb. 
granting  their  request  upon  the  conditions 
mentioned  in  it.  They  preface  their  applica- 
cation  by  saying,  "  as  our  purchases  will  be 
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very  large  this  year,  we  prefer  not  to  rive 
notes,  and  will  be  obliged  if  you  will  aUow 
us  an  interest  account,  giving  us  an  aver- 
age credit  of  four  moatlis  on  these  other  car- 
goes; and  in  their  letter  of  the  11th  4ay,  your 
acceptance  of  our  proposrilioo,  made  with  the 
view  of  our  not  having  to  pay  the  whole  value 
of  our  purchases  in  notes,  &c.,  is  also  duly  ap- 

f»reciated,  and  we  note  the  conditions  regard- 
ng  the  open  account."  If  from  the  first  an 
implication  may  be  made  that  it  was  their  in- 
tention that  the  favor  asked  by  them  was  to  be 
applied  to  future  purchases,  and  not  to  include 
purchases  which  they  had  made  and  which  had 
not  been  paid  for,  there  can  be  no  doubt  that 
their  understanding  of  the  arrangement  was, 
that  it  was  to  include  botli,  when  in  thanlcing 
the  Barredas  for  their  acceptance  of  their  prop- 
osition, they  state  it  was  made  with  the  view  of 
their  not  having  to  pay  the  whole  value  of  their 
purchases  in  notes.  Besides  having  applied  the 
arrangement  to  their  purchases  of  the  cargoes 
of  The  Qaivour  and  Princess  Alice,  both  of 
'which  had  been  bought,  but  neither  of  which 
bad  been  ascertained  when  they  asked  for  an 
interest  account,  and  when  it  was  granted,  they 
could  not  afterwards  give  to  the  arrangement 
an  exclusive  application  to  cargoes  to  be  there- 
after bought;  and  when  they  say  their  request 
for  an  interest  or  open  account  had  been  made 
with  the  view  of  not  having  to  pay  the  whole 
▼aloe  of  their  purchases  in  notes,  and  after- 
wards say,  "we  note  the  conditions  regarding 
the  open  account,"  one  of  them  being  that  the 
balance  on  account  against  them  sbalT  never  be 
larger  than  $40,000,  it  is  conclusive  that  they 
then  understood  that  amount  to  be  the  extent 
of  their  credit  for  all  of  their  purchases,  ac- 
cording to  the  account  as  it  then  stood  on  the 
books  of  the  Barredas,  or  as  it  might  t>e  en- 
larged. 

But  it  was  urged  that  the  limit  of  the  amount 
of  their  credit  was  not  to  exceed  at  the  time 
when  the  Barredas  wrote  their  letter  of  the 
12th  May.  It  was  said  that  the  amount 
then  still  due  for  the  cargo  uf  The  Lucy  Eliza- 
beth should  not  have  been  taken  into  the  com- 
putation in  ascertaining  whether  the  balance 
due  by  the  Masters  amounted  to  more  than 
$40,000,  because  that  cargo  had  been  sold  under 
a  different  contract,  in  no  way  connected  with 
the  other  purchases.  Such,  however,  was  not 
the  fact,  fbr  The  Oiavour's  cargo  was  bought 
under  the  same  memorandum  of  sale;  and  the 
cargo  of  The  Princess  Alice  had  been  bought 
before  the  cargo  of  The  Oiavour  bad  been  as- 
certained ;  and  the  Masters,  after  the  arrange- 
ment had  been  made  for  an  interest  account, 
appUed  it  to  both,  when  their  cargoes  were  as- 
certained, by  not  giving  notes  for  either,  and 
transmitting  their  certidcates  of  the  quantity 
of  each,  without  any  direction  that  a  new  and 
separate  account  of  their  cost  should  be  made 
of  them  distinct  from  the  debit  against  them 
in  the  books  of  the  Barredas  for  the  cargo  of 
The  Lucy  Elizabeth.  Had  it  been  intended 
otherwise,  they  should  have  given  such  a  di- 
rection; and  not  have  said,  we  note  the  condi- 
tions regarding  the  open  account,  the  limita- 
tion of  the  credit  to  be  allowed  being  one  of 
tliem,  expressed  in  language  so  plain  that  it 
cannot  tie  doubted  that  iJbe  Barredas  never 
meant  to  give  to  Masters  &  Son  a  larger  credit 
Bee  i«  Uow. 


upon  their  purchases  than  $40,000;  and  that, 
when  their  account  exceeded  it,  they  were  to 
have  the  right  to  call  for  payments  to  reduce 
it  to  that  amount.  When  they  called  for  the 
remittance  of  $10,282.90,  the  account  against 
Masters  &  Son  exceeded  it  by  that  amount. 
They  failed  to  make  the  payment,  and  contin- 
uing to  refuse  to  do  so,  we  are  of  the  opinion 
that  the  Barredas  had  a  right  to  arrest  the  de- 
livery of  the  cargoes  of  The  Beatrice  and  Ailsa, 
notwithstanding  the  indorsement  and  delivery 
of  the  bills  of  lading  to  Masters.  &  Son,  and 
that  their  refusal  to  deliver  the  same,  as  stated 
in  the  testimony,  is  no  breach  of  contract,  and 
is  not  a  bar  to  the  recovery  in  this  action  of 
the  amount  due  for  the  guano  actually  received 
b^  Masters  &  Son.  Such  was  the  instruction 
given  by  the  court  upon  the  trial  of  the  case  in 
the  Circuit  Court;  and  having  expressed  our 
concurrence  with  that  view,  we  will  only  add, 
that  when  there  is  a  dealing  between  mer- 
chants for  successive  cargoes  of  merchandise 
upon  time,  for  which  notes  of  hand  were  to  be 
given,  payable  from  the  date  of  the  ascertain- 
ment of  the  quantity  of  each  cargo,  and  an 
arran^ment  is  afterwards  made  for  the  sub- 
stitution of  an  Interest  account  for  the  notes 
which  were  to  be  given ;  and  in  that  arrange- 
ment, the  seller  stipulates  that  the  allowance 
of  the  interest  account  should  depend  upon 
the  continuance  of  the  original  time  of  credit; 
and  that  the  buyer's  balance  on  account  should 
always  be  under  a  certain  sum ;  and  the  buyer 
exceeds  that  amount,  and  refuses  to  make  a 
remittance  or  payment,  upon  the  call  of  the 
seller,  to  bring  the  account  within  that  sum, 
the  seller  may  arrest  the  further  delivery  of 
any  cargo  or  cargoes,  though  the  same  was  in 
the  course  of  being  delivered  to  the  buyer  upon 
the  seller's  indorsement  of  the  invoices  and 
bills  of  lading  of  such  cargoes. 

In  the  altsence  of  all  understanding  between 
the  buver  and  seller  that  any  cargo  which  had 
been  delivered  and  not  actualr^  paid  for, 
though  notes  of  hand  had  been  given  for  the 
same,  was  not  to  be  considered  within  the  new 
arrangement,  such  cargo  must  be  taken  into 
the  computation  in  ascertaining  whether  the 
balance  due  by  the  buyer  exoeras  the  amount 
of  credit  to  him. 

Judgment  of  tht  Circuit  Court  i»  affirmed. 


OUSTAVU8  T.  BEAUREGARD,  Heir  and 
Executor  of  Madame  Ehilie  T.  Poultmby, 
Complainant  and  Appellant, 

V. 

THE  CITY  OF  NEW  ORLEANS,  WM.  H. 

LAYTON  BT  AL. 

(See  8.  C,  18  How.,  497-6(H.) 

Federal  courts  folUtw  ttatt  laws,  and  state  decin- 
ion»  upon  title  to  lands — if  court  has  jurisdic- 
tion, proceedings  cannot  be  impeached  coUater- 
ally — t/iejf  are  binding  on  (Ul  ot/ter  court* — 
proceeding  for  sale  of  lands  is  in  rem — pur- 
e/iaser  claim*  title,  not  of  heirs,  but  by  opera- 
tion of  late. 

This  court  follows  the  laws  of  the  several  statps 
whenever  ttiey  properly  apply. 
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This  court  alio  follows  the  decisions  of  state 
courtR  upon  questions  arlslagr  out  of  the  oommon 
law  of  the  State,  when  applied  to  the  title  of 
lands. 

Upon  such  cases  the  relation  of  the  courts  of  the 
United  States  to  a  state  Is  the  same  as  that  of  its 
own  tribunals ;  they  administer  the  laws  of  the 
State. 

When  the  proceedings  of  a  court  of  justice  are 
collaterally  drawn  In  question,  and  It  appears  on 
the  face  of  them  that  the  subject  matter  was  with- 
in its  Jurisdiction,  they  cannot  be  impeached  for 
error  or  irreffularliy. 

If  a  court  has  Jurisdiction.  Its  decisions  on  all 
questions  that  arise  re^larly  In  the  cause  are 
binding  upon  a,U  other  courts  until  they  are  re- 
versed. 

Where  the  ob.lect  Is  to  sell  the  real  estate  of  an 
Insolvent  or  embarrassed  succession,  the  settled 
doctriae  Is.  there  are  au  adversary  parties— the  pro- 
ceeding Is  (n  rem— the  administrator  represents  the 
land. 

In  all  courts  which  have  power  to  sell  the  estate 
of  decedents,  their  action  operates  on  the  estate, 
not  on  the  heirs  of  the  intestate.  A  purchaser 
claims  not  their  title,  but  one  paramount.  The  es- 
tate passes  by  operation  of  law. 

Argued  Apr.  S8,  1856.    Decided  May  It,  1856. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
Louisiana. 

The  bill  in  this  case  was  filed  in  the  Circuit 
Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Louisiana,  by  the  plaintiff's  testatrix,  to 
annul  the  sale  of  a  portion  of  the  succession  of 
John  Poultney,  deceased,  which  had  been 
made  under  the  authority  of  certain  decrees  in 
the  stale  courts. 

The  court  below  found  in  favor  of  the  de- 
fendants, add  entered  a  decree  dismissing  the 
bill.    The  case  is  now  here  in  appeal. 

A  further  statement  appears  in  the  opinion 
of  the  court. 

Mr.  John  Henderson  for  the  appellant. 

Mr.  Miles  Taylor  for  the  appellees. 

Jlfr.  Justice  Campbell  delivered  the  opinion 
of  the  court: 

The  plaintiff's  testatrix  filed  this  bill  in  the 
Circuit  Court  to  annul  a  sale  of  a  portion  of  the 
succession  of  John  Poultney,  deceased,  which 
had  iieen  made  under  the  authority  of  decrees 
in  the  First  District  Court  of  New  Orleans,  and 
of  the  Court  of  Probate  of  that  City,  alleging  a 
defect  of  jurisdiction  m  the  courts,  and  fraud 
and  irregularity  in  the  proceedings.. 

Her  title  to  the  succession  is  as  heir  at  law  of 
the  children,  and  heirs  of  John  Poultney,  of 
wh'im  she  was  the  mother. 

In  May,  1818,  John  Poultney,  a  merchant  of 
New  Orleans,  purchased  of  Mad.  Rousseau 
her  plantation  lying  on  the  Mississippi  River, 
a  short  distance  above  New  Orleans,  and 
which  is  now  included  within  the  corporate 
limits. 

The  price  agreed  to  was  $100,000,  one  fifth 
of  which  was  paid  at  the  time,  and  notes  with 
the  indorsement  of  Harrod  &  Ogdens  (a  firm 

NoTB.— Sfofe  dec<«ioiw  govern  U.  S.  courts  ns  U> 
ttate  »tatute»  and  <u  Oi  rule  of  property.  See  note  to 
Clark  V.  Orabam,  6  Wheat.,  677. 

.State  lawn  and  decision*  govern  V.  S.  courts  as  to 
tttie  and  transfer  «/  real  eetate  by  want  or  device. 
See  note  to  Elrnendorf  v.  Taylor,  10  Wheat.,  1S2; 
and  note  to  Jackgou  v.  Chew,  12  Wheat.,  163. 

It  iefor  »tate  court*  t«  c<>n«(rue  their  own  etatutes. 
U.  H.  Supreme  Court  wiU  nut  revieto  IheirdeclMnnt 
except  when  epedally  authorixed  to  by  statute.  See 
note  to  Commercial  B'k  v.  Buckingham,  (  Bow., 
817. 

470 


composed  of  Charles  Harrod,  Peter  V.  Ogden 
and  George  M.  Ogden),  payable  in  five  annual 
installments,  and  secured  by  a  mortgage  on  the 
property,  were  given  for  the  remainder.  Tlw 
mortgaee  contains  a  stipulation  that,  in  the 
event  the  indorsers  diould  pay  either  of  the 
notes,  they  should  be  subrogated  to  the  rights 
of  the  vendor  and  holder  of  the  mortgage  for 
indemnity.  In  April,  1819,  Ponltney  acknowl- 
edged in  a  petition  to  the  First  District  Court 
that  his  affairs  were  embarrassed,  and  that  he 
could  not  meet  his  engagements;  he  made  a 
statement  of  his  property  and  debts,  showing  a 
surplus  in  his  favor,  and  prayed  the  court  to 
convene  his  creditors  that  they  might  deliberate 
upon  his  proposition  for  a  respite  of  one,  two, 
and  three  years. 

The  court  made  the  order,  the  creditors  were 
conveped,  the  requisite  number  agreed  to  the 
proposition,  and  an  order  was  accordingly  en- 
tered the  28th  June,  1819,  foi  a  respite  of  one. 
two,  or  three  years. 

Harrod  &  Ogdens  appeared  at  this  meeting — 
claimed  to  have  paid  the  first  installment  on  the 
purchase  of  the  Rousseau  plantation,  and  as- 
sented to  the  action  of  the  creditors,  reserving 
their  mortgage  security. 

In  October,  1819.  John  Poultney  died.  His 
widow,  the  plaintiff's  testatrix,  in  January 
thereafter  renounced  her  right  as  partner  in 
community,  and  failed  to  qualify  as  tutrix  of 
her  two  children,  one  aged  five,  the  o'tber  seven 
years,  who  were  the  heirs  at  law  of  John 
Poultnev,  and  did  not,until  eight  years  after  the 
sales  referred  to,  take  any  concern  about  the 
succession. 

The  representation  made  by  John  Poultney 
of  his  affairs  at  the  time  his  petition  for  a  res- 
pite was  exhibited,  implies  a  hopeless  state  of 
insolvency.  His  debts  were  acknowledged  to 
be  ISSS.bOO,  while  his  property  is  rated  at 
1260,000— but  from  its  nature  affording  but  lit- 
tle prospect  that  such  an  amount  could  be  real- 
ized. By  the  renunciation  of  his  widow  of  her 
title  as  partner  in  community,  and  her  failure 
to  interpose  on  liehalf  of  her  children,  the  suc- 
cession was  unrepresented,  and  was  what  is 
termed  in  the  Louisiana  Code  a  zaeant  ettale. 
In  February,  1830,  a  portion  of  the  creditors  of 
Poultney  informed  the  District  Court  that  this 
succession  was  insolvent— had  no  representa- 
tive, nor  claimant — and  praved  that  measures 
might  be  taken  for  the  ap]x>intment  of  a  syndic 
to  represent  and  administer  it  for  the  benefit  of 
all  concerned.  A  meeting  of  the  creditors  was 
ordered  by  the  court — and  took  place — result- 
ing in  the  appointment  of  three  syndics  (one  of 
whom  was  Peter  V.  Ogden),  who  were  recog- 
nized by  the  court.  On  the  9th  of  May,  18*20, 
Harrod  &  Ogden  represented  in  a  petition  to 
the  District  Court  the  facts  of  the  purchase  by 
Poultney  of  the  Rousseau  plantation,  their  pay- 
ment of  the  first  installment  of  the  purcWe 
money,  and  their  liability  to  pay  another  then 
shortly  after  to  become  due;  that  the  succes&lon 
of  Poultney  was  insolvent,  and  was  in  the 
hands  of  syndics;  and  prayed  that  the  planta- 
tion might  be  seized  and  M)ld  for  the  satisfac- 
tion of  their  debt  and  the  installments  yet  un- 
paid on  the  mortgage,  and  fur  a  citation  to  the 
syndics.  The  usual  order  of  seizure  was  made 
by  the  district  Judee,  and  a  citation  was  served 
on  one  of  the  syndics.    On  the  89th  May  the 
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syndics  agreed  in  court  to  tlie  terms  of  sale  and 
waived  the  appraisement,  and  the  property  was 
sold  on  the  13tti  June  by  tlie  slieriff  on  the  writ 
of  seizure  for  the  payment  of  the  money  then 
due,  the  purchaser  agreeing  to  assume  the  mort- 

At  (his  sale,  Oeorge  M.  Ogden,  one  of  the 
firm  of  Harrod  &  Ogden,  was  the  purchaser, 
and  a  deed  was  sulnequently  eSecuted  to  him 
by  the  sheriff  under  the  order  of  the  court. 

Some  time  after  the  close  of  these  transac- 
tions, a  conviction  seems  to  have  been  impressed 
on  the  minds  of  Harrod  &  Ogden  that  the  pro- 
ceeding in  the  District  Court  were  inoperative; 
and  in  1824,  Harrod  and  the  representative  of 
Ogden 'commenced  a  suit  ia  the  Court  of  Pro- 
bate, having  for  its  object  to  obtain  a  satisfac- 
tion of  the  same  debt,  by  the  sale  of  the  same 
property.  They  sought  a  seizuie  and  sale  of 
the  property,  without  taking  any  notice  of 
'what  hul  been  done  in  the  District  Court,  and 

grayed  a  citation  to  Mad.  Poultne^  as  tutrix  of 
er  children.  No  citation  appears  in  the  record, 
but  there  is  evidence  of  a  seizure,  judgment 
and  sale. 

The  purchasers  were  Charles  Harrod  and 
Francis  B.  Ogden,  who  are  charged  to  be  the 
representatives  of  the  first  purchaser,  O.  M.  Og- 
den. These  purchasers  afterwards,  in  1834, 
represented  to  the  District  Court  that  the  debt 
to  Mad.  Rousseau  bad  been  paid,  and  that  the 
mortgage  of  George  M.  Ogden,  given,  in  1820, 
to  secure  the  unpaid  installments,  was  not  op- 
erative, for  that  the  District  Court  bad  no  ju- 
risdiction to  make  the  sale,  and  asked  that  it 
might  be  raised  from  the  property.  The  sheriff 
admitted  all  the  facts,  and  the  court  granted 
the  petition. 

These  were  the  last  proceedings  which  had 
any  relation  to  the  case. 

The  defendants,  by  plea  and  answer,  affirm 
that  these  proceedings  were  conformable  to 
law,  and  vested  the  purchasers  with  all  the  title 
which  John  Poultney  ever  acquired  in  the 
property,  and  that  the  plaintiff  never  had  any 
right  therein;  that  they  had  no  participation  in, 
nor  knowled^  of,  any  fraud ;  but  that  they 
have  translative  titles  from  these  purchasers, 
and  rely  upon  their  sufficiency. 

In  1832,  Mad.  Poultnev  assumed  the  office  of 
tutrix  of  her  minor  children,  and  commenced, 
immediately  after,  suits  in  the  state  courts  of 
Louisiana  for  the  recovery  of  portions  of  this 
plantation.  Three  of  these  suits  were  decided 
in  the  Supreme  Court  in  18.15,  after  elaborate 
and  learned  arguments,  and  a  patient  investiga- 
tion by  the  court.  PauUney's  Heirs  v.  Cecil,  8  La. , 

823; V.  Ogden.  8La.,428; v.  Barrett.  8 

La.,  441.  These  decisions  were  made  upon  a 
state  of  facts  similar  to  that  presented  in  this 
record;  and  the  discussion  in  those  cases  has 
diminished  the  care  and  responsibility  of  this 
court.  For  it  is  apparent  that  the  questions 
presented  to  us  relate  exclusively  to  the  local 
jurisprudeoce  of  Louisiana.  When  the  contro- 
versy arose,  all  the  parties  were  citizens  of  that 
Slate,  while  the  subject  of  the  suit  is  the  valid- 
ity of  titles  passed  under  decrees  of  its  courts, 
and  in  the  course  of  duty,  by  their  executive 
ofBcers. 

The  material  inquiries  are,  whether  the  First 
District  Court  bad  a  jurisdiction  competent  to  the 
legal  transfer  of  the  succession  of  a  debtor,  who 
See  It)  How. 


was  enjoying  a  respite  from  the  claims  of  bis 
creditors  for  an  unexpired  term,  at  the  time  of 
his  death  and  before  any  default  had  arisen  in 
the  fulfillment  of  the  conditions  of  the  respite 
as  to  payment.  2.  Whether  this  jurisdiction 
could  be  exerted  without  any  citation  to  the 
natural  heirs,  or  any  measures  taken  to  secure 
their  interests  in  the  succession.  8.  Were  the 
modes  prescribed  for  the  disposal  of  the  estates 
of  involvent  debtors,  or  of  minors,  essential 
constituents  of  a  valid  exercise  of  the  jurisdic- 
tion ;  and  for  the  neglect  of  these,  may  the  sale 
be  collaterally  attacked?  4.  Did  the  death  of 
Poultney  determine  the  jurisdiction  of  the  Dis- 
trict Court,  and  remove  to  the  Court  of  Probate 
the  administration  and  settlement  of  the  suc- 
cession,and  wereall  the  proceedings  in  the  Dis- 
trict Court  coram  non  judice  f  5.  Was  a  cita- 
tion to  the  heirs  necessary  to  a  valid  decree  of 
sale  in  the  Court  of  Probate?  An  important 
share  of  the  attention  of  all  courts  of  a  limited 
jurisdiction  is  engrossed  in  ascertaining  the 
causes  over  which  they  may  legitimately  claim 
cognizance,  and  the  administration  of  an  in- 
volved or  insolvent  succession,  from  the  num- 
ber of  the  parties  in  interest,  and  the  variety  of 
conflicting  and  complicated  claims  that  are 
oftentimes  exhibited,  frequently  affords  diffi- 
cult questions  of  this  description. 

The  Supreme  Court  of  Louisiana  treat  the 
questions  arising  upon  the  records  now  before 
us,  as  difficult  and  embarrassing.calling  for  un- 
divided and  anxious  attention,  and  much  care 
was  employed  in  deciding  them,  so  as  to  main- 
tain in  that  State  an  accordant  system  of  juris- 
prudence. The  claim  of  an  embarrassed  debtor 
to  exhibit  the  condition  of  his  affairs  to  a  court 
with  a  view  to  obtain  its  assistance  to  convoke 
his  creditors,  that  they  may  deliberate  upon  a 
proposition  to  grant  him  a  delay  or  respite, 
and  to  bind  the  minority  to  the  conclusions  of 
a  consenting  majority,  is  one  which  has  no  rec- 
ognition in  the  common  law.  It  was  derived 
in  Louisiana  from  the  continental  codes  of 
Europe,  upon  which  the  legal  institutions  of 
that  State  are  founded.  The  Supreme  Court 
of  Louisiana,  upon  an  investigation  of  those 
codes,  determineid  that  the  death  of  Poultney 
in  a  state  of  insolvency  without  heirs  who  were 
willing  to  accept  his  succession  unconditional- 
ly, and  thereby  to  afford  security  for  the  fuflll- 
ment  of  the  conditions  of  the  decree  of  respite 
which  the  debtor  had  assumed,  relieved  his 
creditors  from  their  obligations  to  respect  it, 
and  empowered  them  to  proceed  in  rem,  against 
the  estate  of  their  debtor  in  the  hands  of  a 
syndic. 

The  same  tribunal  (Supreme  Court  of  Louisi- 
ana), after  tracing  the  sources  of  the  jurisdic 
tion  of  the  District  Court,  extending,  as  it  did, 
to  "all  civil  cases,"  determined  that  it  was  not 
without  jurisdiction  ratione  materia  of  a  suit 
against  such  an  estate,  and  that  judgments 
rendered  in  that  court  were  not  radically  null. 
They  say,  "  the  undisputed  exercise  of  such  a 
jurisdiction  for  a  long  series  of  years,  the  gen- 
eral acquiescence  of  the  legal  profession,  the 
universal  understanding  among  the  people,  as 
well  as  the  courts  and  bar,  form  together  such 
contemporaneous  interpretations  of  the  laws 
relating  to  conflicting  jurisdictions,  that,  how- 
ever doubtful  it  may  appear  on  a  close  analysis, 
it  cannot  now  be  disturbed  without  the  greatest 
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injustice,  and  iufliclinz  incalculable  mischiefs 
on  the  country."  And  in  Bobinetty.  Compton, 
2La.  Ann.,  847,855,the  same  court  says:  "That, 
previous  to  the  passage  of  the  Act  of  the  18th 
March,  1820,  fixing  the  jurisdiction  of  the 
courts  of  probate  in  this  State,  it  seems  to  have 
been  settled  by  various  decisions  of  this  court 
that  the  distnct  courts  were  not  deprived  of 
jurisdiction  rationt  materia  in  such  cases.  The 
pratice  was  universal  to  bring  suits  against  suc- 
cessions in  the  District  Court,  and  we  are  not 
prepared  to  say  it  was  erroneous."  And,  since 
the  Act  of  1880  (which,  however,  was  not  pro- 
mulgated 80  as  to  be  in  force  when  this  sale 
was  made),  the  court  say  "  that  such  judgments 
in  that  court  might  be  erroneous,  but  were  not 
mere  nullities."  The  jurisdiction  of  the  Dis- 
trict Court  to  render  the  judgment,  lieing  ad- 
mitted, the  further  question  arises,  was  the  ju- 
risdiction so  exercised  as  to  be  operative.  The 
Supreme  Court,  in  the  case  of  Cecil,a\M\e  cited, 
determine  "  that  the  rules  which  apply  to  the 
sale  of  minors'  property,  as  such, when  the  title 
is  fully  vested  in  them,  are  not  strictly  applica- 
ble (o  a  case  like  the  present,  where  the  rights 
of  minors  were  contingent  and  residuary,  sub- 
ject to  the  undoubted  claims  of  creditors  de- 
dueto  are  alieno,  and  who,  in  this  very  case, 
appear  as  l)encflciary  heirs  claiming  property 
already  alienated  for  the  payment  of  debts, 
&c.  And  in  MeCoUough  v.  Minor,  2  La.  Ann., 
406,  the  same  court  affirm  "  that  in  cases  like 
this,  the  purchaser  is  not  bound  to  look  beyond 
the  decree." 

The  jurisdiction  of  the  court  was  undoubted, 
and  the  jurisprudence  of  the  State  has  long 
since  been  settled,  that  a  bona  fide  purchaser  at 
judicial  sale  is  protected  by  the  decree.  11  La., 
68;  13  La.,  482: 16  La.,  840;  8Rob.,  122.  The 
judgments  of  the  Supreme  Court  of  Louisiana 
upon  the  validity  of  the  sales  impugned  in  this 
bill,  were  given  more  than  twenty  years  a^. 
They  have  formed  the  foundation  upon  which 
the  expectations  and  conduct  of  the  inhabitants 
of  that  State  have  been  regulated.  They  have 
quieted  apprehensions  and  doubts  respecting  a 
title  to  an  important  portion  of  a  large  and 
V  ^  growing  city.   They  have  invited  a  multitude  of 

\   V         Y  transactions  and  engagements  in  which  the  weU- 
^\    ^  being  of  hundreds,  perhaps  thousands,  of  the 
\^\    y  citizens  of  that  State  depend.  In  this  bill  there 
\  \_are  several  hundreds  of  defendants. 
Ny^pNThe  constitution  of  this  court  requires  it  to 
K\  follow  the  laws  of  the  several  States  as  rules  of 
\j(  decision  wherever  they  properly  apply.    And 
the  habit  of  the  court  has  been  to  defer  to  the 
decisions  of  their  judicial  tribunals  upon  ques- 
tions arising  out  of  the  common  law  of  the 
State,  especially  when  applied  to  the  title  of 
lands. 

.  Ko  other  course  could  be  adopted  with  any 
regard  to  propriety.  •  Upon  cases  like  the  pres- 
ent the  relation  of  the  courts  of  the  United 
States  to  a  state  is  the  same  as  that  of  its  own 
tribunals.  They  administer  the  law  of  the 
state,  and  to  futill  that  duty,  they  must  find 
them  as  they  exist  in  the  hab'its  of  the  people, 
and  in  the  exposition  of  their  constituted  au- 
thorities. Without  this,  the  peculiar  organiza- 
tion of  the  judicial  tribunals  of  the  States  and 
tLe  Union  would  be  productive  of  the  greatest 
mischief  and  confusion,  Jackton  v.  Chew,  12 
Wheat,  les. 
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But,  if  we  we  were  required  to  depart  from 
that  jurisprudence  to  find  a  solution  of  these 
difficult  and  embarrassing  questions,  we  should 
not  have  to  leave  the  precedents  afforded  by 
this  court  for  the  support  of  many  of  their 
conclusions.  This  court  has  contributed  its 
share  to  that  stability  which  results  from  a  re- 
spect for  things  adjudicated:  Statu*  reipuUietf 
maxime  jvdieatis  rebut  eoniinetur."  It  is  the 
settled  doctrine  of  the  court,  that  when  the 
proceedings  of  a  court  of  justice  are  collateral- 
ly drawn  in  question,  and  it  appears  upon  the 
uice  of  them  that  the  subject  matter  was  within 
its  jurisdiction,  they  cannot  be  impeached  for 
error  or  irregularity ;  that,  if  a  court  has  juris- 
diction, its  decision  upon  all  questions  that 
arise  regularly  in  the  cause  are  binding  upon 
all  other  courts  until  they  are  reversed.  2  Pet, , 
167;  1  P.,  340.  And  when  the  object  is  to  sell 
the  real  estate  of  an  insolvent  or  embarrassed 
succession,  the  settled  doctrine  is,  there  are  no 
adversary  parties — the  proceeding  is  in  rem — 
the  administrator  represents  the  land.  They 
are  analogous  to  proceedings  in  admiralty, 
where  the  only  question  of  jurisdiction  is  the 
power  of  the  court  over  the  thing,  the  subject 
matter  before  them,  without  reg^  to  the  par- 
ties who  may  have  an  interest  in  it.  All  the 
world  are  parties.  In  the  Orphans'  Court  and 
all  the  courts  which  have  power  to  sell  the  es- 
tates of  decedents,  their  action  operates  on  the 
estate,  not  on  the  heirs  of  the  inestate.  A  pur- 
chaser claims  not  their  title, but  one  paramount. 
The  estate  passes  by  operation  of  law.  2  How., 
310;  11  8.  &R,  426;  6  Port,  219,  349. 

The  identity  of  the  principles  applied  by  the 
Supreme  Court  of  Louisiana,  in  ascertaining 
the  effect  of  the  judgments  of  their  courts,  and 
those  accepted  as  true  by  this  court,  leave  no 
question  resting  upon  the  authority  of  the  state 
tribunals,  except  tJiat  of  the  nature  and  extent 
of  the  jurisdiction  of  their  courts  under  the 
organic  law  of  the  State.  And  no  principle 
would  authorize  the  court  to  dissent  from  their 
conclusion  on  that  subject,  when  the  land  dis- 
posed of  was  within  their  borders,  and  the  par- 
ties in  interest  were  citizens  belonging  to  their 
community.       , 

Our  opinion*  it,  that  the  plea*  of  the  defend- 
ant* afford  a  eomplete  aruwer  to  the  biU,  and 
that  the  decree  of  ike  Cireuit  Court  must  be  of 
firmed. 

Clted-22  How.,  14;  84  Hoir„  4M;  12  Otto,  e6&: 
MoAU.,  281. 


THE  PRESIDENT,  DIRECTORS  AND 
COMPANY  OF  THE  UNION  BANK  OP 

TENNESSEE,  AppeUanU, 

V. 

MICAJAH    J.    VAIDEN    and    JOHN    H. 

K^ITH,  Admhiistrator  of  Wm.  Jollbt. 

(See  S.  C  IS  How.,  802-107.) 

Law*  of  Ktate  cannot  limit  remedie*  in  federal 
court* — settlement  of  estate  in  Mi*»istippi  no 
bar  to  judgment  in  federal  eourt. 

The  law  of  a  state  llmlUnir  the  remedies  of  Its 
citizens  in  its  own  courts,  cannot  l>e  applied  to  pre- 
vent the  citizens  of  other  states  from  suing  In  the 
courts  of  the  United  States  In  that  state,  for  the 
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ivoovery  otaay  property  or  money  there,  to  which 
they  may  be  legally  or  equitably  entitled. 

where  administrators  procured  the  estate  to  be 
declared  insolvent  and  settled  in  Mississippi  in  state 
court:  Held,  that  suclu>rooeedin(rs  were  no  bar  to 
a  Judi^ment  in  the  United  States  court,  in  favor 
of  citizen  of  another  state,  although  the  ludgment 
creditor  did  not  appear  in  the  state  proceedlnKS : 
•nd  that  the  surplus  in  the  bands  of  the  adminis- 
trators must  be  applied  to  the  payment  of  such 
Judgoient,  in  preference  to  the  claim  of  the  heirs 
or  distributees. 

Argtied  May  1,  1868.    Decided  May  It,  1856. 

APPBAX  from  the  District  Court  of  the 
United  States  for  the  Northern  District  of 
MlMiaaippi. 

The  case  la  stated  by  the  court. 

Mr.  Coze  for  the  appellants. 

Mr.  Fred  P.  Stanton,  for  the  appellees: 

The  decrees  of  probate  courts,  in  cases  of 
estates  reported  insolvent,  cannot  be  questioned 
or  set  aside,  unless  by  regular  appeal  takeu,  or 
on  account  of  fraud. 

Hutch.  Code,  M7,  668,  673,  688.  684;  Cheten- 
ing  y.  P»ck,  6  How.  (Hiss.).  624;  SmOh  v. 
&rry,  1  Sm.  &  Mar.,  831 ;  Addison  v.  Eidridge, 
1  8m.  &  Mar.,  610;  Herringt\.  WMmt,  6  8m. 
&  Mar.,  854;  Da/dgr»n  v.  Danean,  7  Sm.  & 
Mar.,  380. 

Creditors  whose  claims  have  not  been  pre- 
sented to  the  commissioner  are  forever  Wred, 
even  when  the  estate  proves  not  to  be  insolvent. 

AOen  V.  Kalh,  26  Miss.,  282:  Andenon  v. 
TindaU.ia  Miss., 882;  Trttetant  t.  MeQuem, 
ISSm.  &  Mar.,  811. 

The  laws  of  the  state  from  which  the  exec- 
utor or  administrator  derives  his  authority  must 
Crevail  in  the  federal  as  well  as  in  the  state  tri- 
unals.  Citizens  of  other  states,  possibly,  can- 
not be  prevented  from  suing  in  the  federal 
courts,  ui  order  to  establish  their  demands; 
but  the  effect  of  a  judgment  must  be  controlled 
by  the  local  law,  otherwise  the  conflict  of  juris- 
diction would  be  irreconcilable  and  disastrous. 

WUliamt  v.  Benedict.  8  How.,  107;  McGai  v; 
Armour,  11  How.,  142;  Story's Confl.  of  Laws, 
sec.  612,  8d  ed. 

Mr.  JiuUee  Wayne  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  the  District  Court  for 
the  Northern  District  of  Mississippi. 

The  appellanu  filed  a  bill  in  December  on 
the  equity  side  of  the  District  Court  against  the 
appellees. 

"The  bill  charges  that  in  November,  1846. 
the  Bank  instituted  a  suit  on  the  law  side  of 
the  same  District  Court  against  William 
Jolley,  as  indorserof  a  bill  of  exchange  held  by 
plaintiffs.  Jolley  appeared  to  the  suit,  and 
tiled  his  plea.  He  died  in  March,  1817,  and  ap- 
pellees were  appointed  his  administrators  by 
the  P&nola  Court  of  Probate,  in  Mississippi. 
The  suit  against  Jolley  was  revived  a^mst 
his  administrators,  the  appellees,  and  in  June, 
1851,  the  same  came  on  for  trial  on  the  issue 
joined  on  the  single  plea  of  non  atgumpiU,  and 
a  judgment  was  rendered  in  favor  of  plaintiff 
for  $5,041.88,  with  costs.  Upon  this  judgment 
execution  was  issued,  which  was  returned  by 
the  marshal  nuUaiona.  The  judgment  remains 
wholly  unpaid,  and  there  is  no  visible  property 
in  the  hands  of  the  administrators  upon  which 
a  levy  could  he  made. 

The  bill  proceeds  to  charge,  tliat  pending 
See  18  How. 


the  said  suit  against  the  administrators  in  April, 
1848,  they  represented  to  the  said  Probate 
Court  of  Panola  County,  that  the  estate  of  their 
intestate  was  insolvent,  and  procured  a  decla- 
ration to  be  made  by  said  court  to  that  effect, 
whereas  tho  bill  charges  that  the  said  estate  was 
not  and  is  not  insolvent,  and  that  the  assets  in 
the  hands  of  the  administrators  are  more  than 
sufScient  to  pa^  all  the  liabilities  of  the  estate. 
That  the  administrators  have  converted  the 
assets  into  cash  to  the  amount  of  upwards  of 
$30,000,  and  have  fully  paid  all  the  debu  of 
intestate,  with  the  single  exception  of  that  due 
to  complainant.  The  debts  they  have  paid 
amount  to  about  $11,000,  and  the  administrators 
have  upwards  of  $9,000  in  cash  or  available 
assets  belonging  to  the  estate,  which  is  not  re- 
quired for  the  payment  of  any  other  debt,  but 
refuse  to  appiv  any  part  thereof  to  the  pay- 
ment of  complainant's  debt,  and  will  shortly 
pay  the  same  over  to  the  heirs  at  law  of  Jol- 
ley, unless  prevented  by  the  interposition  of  the 
court. 

The  defendants  pretend  that  complainants 
have  no  right  to  require  payment  of  their  judg- 
ment out  of  said  assets,  because  they  have  not 
established  the  claims  upon  which  the  Judgment 
is  founded  before  the  Probate  Court  of  Panola 
County,  and  bad  the  same  allowed  by  said 
court, 'but  complainants  are  advised  and  insist 
that  such  allowance  by  said  Probate  Court  is 
not  necessary. 

Sundry  special  interrogatoties  are  appended 
to  the  bill. 

In  June/ 1853,  defendants  filed  their  answer. 
The  principal  averments  in  the  bill  are  admitted 
— it  is  admitted  that  they  have  received  assets 
to  the  amount  of  $20,000;  that  they  have  paid 
all  the  debts  which  have  been  legally  established 
against  the  estate  to  the  amount  of  more  than 
$18,000,  and  have  in  their  hands  assets  to  the 
value  uf  $6,500,  and  that  if  complainant's 
claim  is  disallowed,  the  estate  will  be  worth  to 
the  heirs  about  $6,000.  They  are  advised  that 
complainant's  judgment  is  barred,  and  if  they 
were  to  pay  it,  they  would  pay  it  in  their  own 
wrong. 

They  deny  that  they  did  illegallv  or  fraudu- 
lently procure  the  estate  to  be  delared  insolv- 
ent. When  they  took  charge  of  the  estate  as 
administrators,  it  was  appraised  at  $18,090,761, 
and  debt«  or  claims  against  it  were  brought  to 
the  notice  of  respondents  $18,  ,597. 40.  Respond- 
ents, looking  to  prolnble  results,  believed  it 
might  prove  and  would  probably  prove  insolv- 
ent; under  these  circumstances  they  procured 
the  declaration.  The  clerk  was  appointed 
commissioner  of  insolvency,  and  publication 
was  made  for  the  period  of  twelve  months, 
warning  all  creditors  of  Jolley  to  present  their 
claims  to  the  commissioner  for  allowance.  In 
April,  1849,  the  commissioner  made  his  report, 
and  an  order  was  passed  requiring  all  persons 
interested  to  appear  and  except  to  the  report 
at  July  Term,  1849.  At  July  "Term  respondents 
alone  excepted  to  the  report;  they  excepted  to 
two  claims  which  had  been  allowed;  one  of 
Ihese  claims  was  allowed,  the  other  disallowed ; 
and  in  October  Term,  1849.  the  report  was  ap 
proved  and  confirmed  (p.  8).  l^spondenls  ap- 
pend a  transcript  to  these  proceedings,  and 
rely  upon  the  same  as  a  bar  to  complainant's 
claim." 
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To  the  answer  of  the  defendants  a  general 
replication  was  filed,  and  on  the  hearing  of  the 
cause,  the  court  decreed  a  dismissal  of  the  com- 
plainant's bill. 

In  the  ar(;ument  of  the  case  in  this  court,  the 
counsel  of  the  defendants  urged  the  following 
grounds  against  the  right  of  the  complainants 
to  recover. 

"  If  the  complainants'  demand  is  not  barred 
by  their  failure  to  present  it  in  the  Probate 
Court,  their  remedy  is  at  law,  and  not  in  equity. 
The  dcfendanU  admit  that  they  have  $6,000 
in  their  hands,  belonging  to  the  estate  of  their 
inlesiate.  If  they  are  bound  to  pay  this  to  the 
complainants,  and  refuse  to  do  so,  they  are 
guilty  of  a  d^nastavit,  and  are  liable  to  an  action 
on  their  bond.  In  their  answer,  they  expressly 
deny  that  complainant  (the  Bank)  has  made 
out  a  cause  entitling  it  to  relief  in  the  premises, 
and  that  this  court  has  jurisdiction  thereof. 

But  the  complainants  are  entitled  to  no  re- 
lief, either  in  equity  or  at  law. 

The  defendants  cannot  be  prejudiced  by 
suffering  judgment  to  go  against  them  on  the 
plea  of  non  assumpHt.  Hutchison's  Code,  067, 
sec.  57;  Hemphill y.  Fbrtner,  11  8m.  &  Mar., 
844. 

The  decrees  of  probate  courts,  in  case  of 
estates  reported  insolvent,  cannot  be  questioned 
or  set  aside,  unless  by  a  regular  appeal  taken, 
or  on  account  of  fraud. 

Hutchison's  Code,  667,  688,  678,  688,  684; 
Chewniiig  v.  F<.ck,  6  How.  Miss.,  524;  Smith 
V.  Berry,  1  Sm.  &  Mar.,  821;  Addiwn  v. 
Eldridge,  1  Sm.  &  Mar.,  510;  Herringt  v. 
WMoM,  5  8m.  &  Mar..  854;  Vahlgren  v.  Dun- 
can  etal.,7  8m.  &  Mar.,  :i80. 

Insolvency  may  be  declared  when  the  debts 
appear  to  be  greater  than  the  probable  value 
of  all  the  real  and  persenal  property.  The 
court  has  a  discretion,  which,  when  exercised, 
is  conclusive,  unless  a  direct  appeal  be  taken. 
Plantert'  Bank,  v.  Saunder*'  Adm'r  3  Sm.  & 
Mar.,  804. 

As  to  the  responsibility  of  an  administrator 
who  pays  debts,  when  the  estate  subsequently 
becomes  insolvent,  see  Woodward  v.  Fi»ker  et 
al..  It  Sm.  &  Mar..  804;  BrambUt  v.  Webb  et 
a/.,  11  Sm.  &  Mar.,  488. 

Creditors  whose  claims  have  not  been  pre- 
sented to  the  commissioner,  are  forever  barred, 
even  when  the  estate  proves  not  to  be  insolvent. 
Alien  A  Appereon  v.  Eeith  and  Vaiden.  26 
Miss.,  283;  Anderxm  v.   TindaU,  26  Miss.,  882. 

The  creditor  must  present  his  claim  to  the 
commissioner  of  insolvency,  though  he  have  a 
suit  pending  agaiHst  the  administrator.  TVffit- 
tant  et  al.  v.  McQueen,  18  8m.  &  Mar.,  811. 

And  when  a  commission  of  insolvency  has 
been  regularly  opened  and  closed,  it  will  not 
be  reopened,  even  at  the  instance  of  a  judg- 
ment creditor,  whose  judgment  bears  date 
since  the  closing  of  the  commission.  Har- 
rison V.  Motz  etal.,5  Sm.  &  Mar.,  578. 

The  foregoing  authorities  must  be  deemed 
conclusive  against  Ihe  appcllunts,  unless  the 
rendition  of  a  judgment  by  a  federal  coutl 
can  be  held  to  take  away  from  the  probate 
courts  their  exclusive  jurisdiction,  in  the  ad- 
ministration of  Ihe  assets  of  deceased  insolvents. 
But  there  can  be  no  doubt  that  the  taws 
of  the  state,  from  which  the  executor  or  ad- 
ministrator derives  his  authority  to  act,  must 
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prevail,  as  well  in  the  federal  as  in  the  state 
tribunals.  Citizens  of  other  states,  possibly, 
cannot  be  prevented  from  suing  in  the  federal 
courts  in  order  to  establish  their  demands;  vet 
the  effect  of  the  judgment,  its  lien  or  other 
operation  upon  the  assets  of  the  deceased,mu8t 
be  absolutely  controlled  by  the  local  law;  oth- 
erwise the  conflict  of  jurisdictions  would  be 
irreconcilable  and  disastrous.  And  such,  it  is 
believed,  is  the  well-established  doctrine  of  this 
apd  all  other  courts. 

Story's  Conflict  of  Laws,  8d  ed.,  sec.  631; 
WHUam*  V.  Benedict,  g  How.  Sup.  C,  107; 
MeOUl  V.  Armour,  11  How  Sup.  C.  143. 
But  we  do  not  deem  it  necessary  to  discuss  them 
in  detail,  for  the  law  of  a  state  limiting  the  rem- 
edies of  its  citizens  in  its  own  courts,  cannot  be 
applied  to  prevent  the  citizens  of  other  states  ' 
from  suing  in  the  courts  of  the  United  States 
in  that  state  for  the  recovery  of  any  property 
or  money  there,  to  which  they  may  be  legally 
or  equitably  entitled.  This  pnnciple  was  fully 
discussed,  and  decided  by  this  court,  in  the  case 
of  Suj/dam  v.  Brodnax  etal.,  14  Pet.,  67.  We 
refer  to  the  reasoning  in  support  of  it  ^iven 
in  that  case  without  repeating  it,  or  thinking  it 
necessary  to  add  anything  on  this  occasion.  It 
concludes  this  case. 

And  it  is  our  opinion,  under  the  circumstances 
and  the  testimony  in  this  case,  that  the  surplus 
in  the  hands  of  the  defendants  must  t)e  applied 
to  the  payment  of  the  judgment  of  the  com- 
plainant in  preference  to  any  claim  which  has 
been  asserted  to  it  for  the  heirs  at  law  or  dis- 
tributees of  the  intestate,  Jolley. 

We  reverie  the  decree  of  the  court  beUne,  and 
shall  remand  the  cote,  with  direction*  to  that 
court  for  further  proceedings  in  eonformUy  with 
this  opinion. 

Clted-20  How.,  175;  28  How.,  107:7  WaU.,  «30 
18  WaU.,  287 ;  3  Bank.  Keg.,  188 : 2  DiU.,  619. 


WILLIAM  STAIRS  et  al.,   PUtinHffi, 

V. 

CHARLES  H.  PEASLEE. 

(See  S.  C.  18  How.,  521-530.) 

Tariff— repeal  in  Act  of  1851 — determination 
of  appraisers— additional  duty. 

The  Tariff  Act  of  March  3, 18S1,  repealed  so  much 
of  the  former  lavrs  as  provided  that  mercbandlse, 
when  Imported  from  a  country  other  than  that  of 
productloa  or  maaufacturp,  should  be  appraised 
ut  the  market  value  of  similar  artlelos,nt  thcprla- 
clpal  markets  of  tbecountry  of  production  ormso- 
ufacture,  at  the  period  oi  exportation  to  t^e 
United  .'States. 

Where  cutch  had  been  shipped  from  Halifax  to 
Boston,  the  co\irt  further  held,  "  that  In  estimattiv 
the  value  of  the  outch,  It  was  the  duty  of  the  ap- 
praisers to  determine  what  were  the  prlncitMl 
markets  of  the  country  from  which  It  was  ex- 
pirted  Into  the  United  Slates,"  and  their  decision 
that  London  and  Liverpool  were  the  principal  mar- 
kets for  that  article  in  conclusive. 

The  appraisement  appearinK  to  have  been  legally 
made,  the  additional  duty  of  twenty  per  cent.,  un- 
der the  8th  M'etion  of  the  Tarlir  Act  of  July  30, 
1846,  was  ritrhtfuily  exacted  by  defendant,  the 
value  of  the  cutob,  as  appraised  by  the  United 
States  Appraisers,  having  exceded  by  ten  per  cent- 
um the  involve  value. 
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Argued  Feb.  IS,  18Se.      Beaded  May  li,  1866. 

ON  A  certificate  of  division  in  oipnion  be- 
tween the  Judges  of  tlje  Circuit  Court  of 
the  United  States  for  the  District  of  Massa- 
chusetts. 

This  suit  was  brought  in  the  Circuit  Court 
of  the  United  States  for  the  District  of  Massa- 
chusetts, by  the  plainliffs,  to  recover  of  the  de- 
fendant, the  Collector  of  Customs  for  the  port  of 
Boston,  certain  duties  alleged  to  have  been  il- 
legally exacted  on  fifty  ba^  of  cutch,  shipped 
by  the  plaintiffs  at  Halifax,  consigned  to 
Messrs.  Clark,  Janes  &  Company,  of  Boston. 
The  case  is  very  fully  stated  by  the  court. 

Mr.  A.  W.  Oriswold.  for  plaintiffs: 

The  Tariff  Act  of  March  8d,  1851.  did  not 
repeal  so  much  uf  former  laws  as  provided  that 
merchandise,  when  imported  from  a  country 
other  than  that  of  production  or  manufacture, 
should  be  appraised  at  the  market  value  of  sim- 
ilar articles  at  the  principal  markets  of  the 
country  of  production  or  manufacture,  at  the 
period  of  exportation  to  the  United  States,  but 
the  proviso  in  the  16lh  section  of  the  Tariff 
Act  of  1843  is  still  in  force. 

5Stat.  at  L.,564;  Act  of  March  8d,  1851,  ch. 
88,  sec.  1;  9  Stat,  at  L.,  029:  Act  July  80, 
1846,  ch.  74,  sec.  8;  9  Slat,  at  L.,  48. 

It  was  not  the  intention  of  Congress  to  repeal 
or  modify  the  said  proviso;  and  that  intention, 
if  it  can  be  ascertained,  must  govern  in  the  in- 
terpretation of  these  statutes. 

Oreelg  v.  Thompson,  10  How.,  226;  Norerot* 
V.  Oreely.  1  Curt.,  \IQ;  Barnard  v.  Morton,  1 
Curtis,  409. 

The  Act  of  March  8. 1851,  was  passed  in  con- 
sequence of  the  decision  by  this  court  of  the 
case  of  Oreely  v.  Thompton,  10  How.,  226; 
and  the  intention  of  Congress  was  simply  to 
change  the  time  of  appraisement  from  the  date 
of  purchase  to  that  of  exportation. 

Maxtoell  v.  Oritwold,  10  How.,  242;  Norey>»» 
V.  Oreely,  1  Curt..  116;  Barnard  v.  MoreUm, 
1  Curtis,  409;  1  Kent's  Com.,  462;  see,  also,  9 
Stat,  at  L.,  48,  629;  5  Stat,  at  L.,  664;  3  Stat. 
at  L.,  788;  4  Stat,  at  L.,  274,  592 

Section  1  of  the  Act  of  March  8d.  1851,  is 
not  repugnant  to  or  inconsistent  with  the  pro- 
viso in  section  16  of  the  Act  of  August  80, 1842, 
but  is  cumulative,  and  should  be  construed 
with  it  inpari  materia. 

U.  8.  V.  67  Packages.  &e.,  17  How.,  93; 
Wood  V.  U.  m.,  16  Pet.,  864: IT.  8.  v.  Freeman, 
8  How.,  664;  Daviess  v.  Fairbaim,  8  How., 
646;  Morlot  v.  Lawrence,  1  Blatchf^  612;  8ath 
ing  Institution  v.  Maekin,  23  Me.,  860. 

The  appraisers  should  have  estimated  the 
value  of  the  cutcA  at  the  market  of  Calcutta, 
at  the  time  of  the  exportation  from  Halifax. 

5  Stat,  at  L.,  564;  Oreely  v.  Thompson,  10 
How.,  225;  Orinnell  v.  Lawrence,  1  Blatcbf., 
850. 

If  the  cutch  was  not  liable  to  duty  on  the 
appraised  value  at  Calcutta,  then  duty  should 
have  been  assessed  on  its  value  in  Halifax,  at 
the  period  of  its  exportation  to  the  United 
States. 

Act  of  August  80,  1812,  ch  270.  sec.  16;  5 
Stat,  at  L  ,  564;  Act  of  July  80,  1816,  ch.  74. 
sec.  8;  9  Stat,  at  L.,  43;  Aclof  March  3d,  1851, 
ch.  36.  sec.  1;  9  Stat,  at  L.,  629;  U.  8.  v.  8/tip 
Heeordtr,  1  Blatcbf.,  218. 
tlM  18  How. 


If  the  court  should  hold  the  appraisements 
legally  made,  still  the  additional  duty  of  twenty 
per  centum  was  wrongfully  exacted. 

Act  1846,  ch.  74,  sec.  8;  9  Stat.  atL.,  48; 
KreMer  v.  Morton,  1  Curt.,  416. 

Mestr*.  R.  H.  OUlet  and  C.  CashlDg>, 
Atty  Gen.,  for  defendant: 

The  Act  of  March  8,  1861.  repealed  all  for- 
mer laws,  declaring  that  imports  should  be  ap- 
praised at  their  value  in  the  markets  of  pro- 
duction or  manufacture.  As  the  law  now 
stands,  the  valuation  is  to  be  made  as  of  the 
time  of  exportation,  and  as  of  the  place  of  the 
principal  markets  of  the  country  from  whence 
exported;  not  from  the  time  of  purchase  or 
place  of  manufacture  or  production.  The 
cutch  was  rightlv  appraised  at  the  market  value 
at  London  and  Liverpool;  London  and  Liver- 
pool being  the  principal  markets  of  exportation 
of  the  country  whence  imported. 

The  appraisement  having  been  legally  made 
at  ten  per  cent,  or  more,  above  the  invoice 
value  of  the  goods,  the  additional  duty  of  20 
per  cent,  on  the  appraised  value  was  properly 
exacted. 

Mr.  Chief  JustieeT»avy de&ynedi  ihe  opva- 
ion  of  the  court : 

This  case  comes  before  the  court  upon  a  cer- 
tificate of  division  in  opinion  between  the 
Judges  of  the  Circuit  Court  of  the  United  States 
for  the  District  of  Massachusetts. 

It  is  an  action  for  money  had  and  received, 
brought  by  the  plaintiffs,  who  are  merchants, 
residents  and  doing  business  at  Halifax,  Nova 
Scotia,  to  recover  of  the  defendant,  the  Collector 
tor  of  Customs  foi  the  port  of  Boston,  money 
alleged  to  have  been  illegally  exacted  on  pay- 
ment of  duties  on  fifty  bags  of  cutch,  shipped 
by  the  plaintiffs  at  Halifax.consigned  to  Messrs. 
Clark,  Janes  &  Co.,  of  Boston. 

The  invoice  was  dated  at  Haltfax,  Novem- 
ber 10,  1858,  and  the  cutch  was  entered  at  the 
custom  house,  Boston,  on  the  16th  of  the  same 
month  at  the  invoice  value. 

The  value  of  the  cutch,  as  appraised  by  the 
United  States  Appraisers,  exceeded  by  ten  per 
Centura  the  invoice  value;  and  the  plaiutiff  ap- 
pealed, and  a  re-appraisement  was  held  by  two 
merchant's  appraisers,  and  their  appraisement 
also  exceeded  by  ten  per  centum  the  invoice 
value;  whereupon  the  defendant  assessed  a  duty 
of  ten  per  centum  ad  valorem  on  the  appraised 
value,  and  also  an  additional  duty  or  penalty 
of  twenty  per  centum  on  the  same  value,  under 
the  8th  section  of  the  Tariff  Act  of  July  30, 
1846. 

It  was  proved  that  the  cutch  was  the  product 
of  the  East  Indies  only,  and  that  Calcutta  was 
the  great  market  of  the  country  of  production! 
And  it  appeared  on  the  trial  that  this  fact  was 
known  to  the  appraisers  when  the  appraise- 
ment was  made,  it  was  also  proved  that  Lon- 
don and  Liverpool  were  the  principal  markets 
of  Qreat  Britain,  exclusive^!  India,  foraaid ar- 
ticle; and,  so  far  as  appeared  at  the  trial,  this 
cargo  was  the  only  one  known  to  have  been 
sold  in,  or  exported  from,  Halifax. 

It  was  also  proved  that  the  appraisers  ap- 
praised the  cutch  at  its  market  value  in  Lon- 
don and  Liverpool,  and  not  at  Halifax  or  Cal- 
cutta, at  the  period  of  its  exportation  from 
the  port  of  Halifax  to  the  United  States. 

47S 


Digitized  by 


Google 


S3t-5S0 


SUPBXXB  CpUBT  or  TBK  TJhITED  StATB& 


Dbc.  Tkhic. 


The  case  coming  on  to  tried,  it  occurred  as  a 
question : 

l8t.  Whether  the  Tariff  A.ct  of  March  8, 
1851,  repealed  so  much  of  all  former  laws  as 
provided  that  merchandise,  wlien  imported 
from  a  country  other  than  that  of  production  or 
manufacture,  should  be  appraised  at  the  mar- 
Itet  value  of  similar  articles  at  the  principal 
markets  of  the  country  of  production  or  manu- 
facture at  the  period  of  the  exportation  to  the 
United  States. 

On  which  question  the  opinions  of  the  judges 
were  opposed. 

2d.  Whether,  in  estimating  the  dutiable 
value  of  the  cutch,  the  appraisers  should  have 
taken  the  value  at  the  market  of  Calcutta,  or 
London  and  Liverpool,  or  Halifax,  at  the  period 
of  the  exportation  from  Halifax. 

On  which  question  the  opinions  of  the  judges 
were  also  opposed. 

8d.  Whether,  if  the  appraisementfi  were  le- 
gally made,  the  additional  duty  of  twenty  per 
centum,  under  the  8th  section  of  the  Tariff 
Act  of  July  80,  184&,  was  righfully  exacted  by 
the  defendant. 

On  which  question  the  opinions  of  the  judges 
were  opposed. 

Wherefore,  upon  the  motion  of  the  plaint- 
iffs, the  points  were  certified  to  this  court  for 
final  decision. 

The  first  question  certified  by  the  Circuit 
Court  depeniM  altogether  upon  the  construction 
of  the  Act  of  1851  (9  Stat,  at  L.  630). 

The  language  of  this  Act  of  Congress  is  gen- 
eral, and  embraces  all  importalions  of  goisds 
that  are  subject  to  an  ad  valorem  duty ;  and  di- 
rects that  their  value  shall  be  estimated  and  as- 
certained b^  the  wholesale  price  at  the  period 
of  exportation  to  the  United  States,  in  the  prin- 
cipal markets  of  the  country  from  which  thev 
are  imported.  The  time  and  the  place  to  which 
the  appraisers  are  required  to  look,  when  mak 
ing  their  appraisement,  are  both  distinctly 
specified  in  the  law — the  time  being  the  period 
of  exportation,  and  the  place  the  country  from 
which  they  were  imported  into  the'  United 
States.  It  makes  no  reference  to  their  value 
in  the  countiy  of  production,  or  the  time  of 
purchase.  And  as  there  is  no  ambiguity  in  the 
language  of  the  Act,  and  it  embraces  all  goods 
subject  to  an  od  valorem  duty,  the  court  would 
hardly  be  justified  in  giving  a  construction  to 
it  narrower  than  its  words  fairly  import. 

It  is  true,  as  urged  by  the  counsel  for  the 
plaintiff,  that  in  the  previous  laws  upon  the 
same  subject,  the  country  of  production  or 
manufacture  was  the  place  to  which  the  ap- 
praisers were  referred  in  order  to  ascertain  their 
value.  And  undoubtedly  the  previous  Acts  of 
Congress,  and  the  policy  which  they  indicate, 
are  proper  to  be  considered  in  interpreting  the 
Act  of  1861,  and  might  influence  its  construc- 
tion, if  its  language  was  found  to  be  ambig 
uous.  But  that  is  not  the  case  in  the  present 
instance.  The  law  taken  by  itself  will  admit 
of  but  one  construction — and  that  is,  the  ap- 
praisement must  be  made,  by  the  value  of  the 
goods  in  the  principal  markets  of  the  country 
from  which  they  are  exported,  at  the  time  of 
such  exportation  to  the  United  states.  And 
so  far  as  these  provisions  are  inconsistent  with 
the  provisions  of  previous  laws,  they  show  that 
Congress  had  changed  its  policy  in  this  respect, 
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and  intended  to  repeal  the  laws  by  which  it  had 
been  established. 

As  reganjs  the  second  point  certified,  the 
word  "  country  "  in  the  revenue  laws  of  the 
United  Slates  has  always  been  construed  to  em- 
brace all  the  possessions  of  a  foreign  state, 
however  widely  separated,  which  are  subject  to 
the  same  supreme  executive  and  legislative  con - 
Lrol.  The  question  was  brought  before  the 
Treasury  Department  in  1817;  and  on  the  29th 
of  September  in  that  year,  instructions  were 
issued  by  the  Department,  in  a  circular  address- 
ed to  the  different  Collectors,  in  which  the  con- 
struction above  stated  is  given  to  the  word. 
The  practice  of  the  government  has  ever  since 
conformed  to  this  construction;  and  it  must  be 
presumed  that  Congress,  in  its  subsequent  le;;- 
islation  on  the  subject,  used  the  word  according 
to  its  known  and  established  interpretation. 

Apart,  however,  from  this  consideration,  we 
regard  the  construction  of  the  Treasury  De- 
partment as  the  true  one.  Congress  cert>unly 
could  not  have  intended  to  refer  to  mere  local- 
ities or  geographical  divisions,  without  regard 
to  the  state  or  nation  to  which  they  belonged. 
For,  if  the  word  ' '  country  "  were  used  in  that 
sense,  the  law  furnishes  no  certain  and  fixed 
limits  to  guide  the  appraisers  in  determining 
what  are  its  principaj  markets ;  and  it  would  oft- 
en be  difficult  to  decide  whether  the  market  se- 
lected by  appraisers,  to  regulate  the  value,  was 
actually  within  the  limits  of  the  country  from 
which  the  exportation  was  made.  And,  more- 
over, if  the  construction  contended  for  by  the 
plaintiff  could  be  maintained,  it  would  soon  be 
found  that  goods  would  not  generally  be 
exported  directly  to  the  United  States, 
from  the  principal  market  where  they  were 
procured,  but  sent  to  some  other  place  where 
they  were  not  in  demand,  to  be  shipped  to  (his 
country,  and  invoiced  far  below  theirreal  value. 
The  case  before  us  shows  what  may  de  done 
10  evade  the  payment  of  the  just  amount  of 
duty:  and  neither  the  words  of  any  revenue 
law,  nor  any  policy  of  the  government,  would 
justify  a  construction  alike  injurious  to  the 
public  and  to  the  fair  and  honest  importer. 

It  follows,  'therefore,  as  the  cutch  in  ques- 
tion was  shipped  and  invoiced  from  Haufax, 
that  it  was  the  duty  of  the  appraisers  to  esti- 
mate and  appraise  it  according  to  its  value  u 
the  principal  markets  of  the  British  dominions. 
What  markets  within  these  dominions  were  the 
principal  ones  for  an  article  of  this  description, 
was  a  question  of  fact,  not  of  law,  and  to  be 
decided  bv  the  appraisers,  and  not  by  the 
court.  They,  it  appears,  determined  that 
London  and  Liverpool  were  the  principal  mar- 
kets in  Qreat  Britain  for  the  goods  in  question, 
and  appraised  the  cutch  according  to  its  value 
in  these  markets.  And  as  tlie  appraisers  are 
by  law  the  tribunal  appointed  to  determine 
this  question,  their  decision  is  conclusive  upon 
the  importer  as  well  as  the  government. 

The  third  point  presents  a  question  of  more 
difflculiy. 

By  the  Act  of  Congress  of  1842  (5  Stat,  at  L., 
563),  it  was  provided  that  in  cases  where  goods 
purchased  were  subject  toaxi  ad  valorem  duty,  if 
the  appraisment  exceeded  the  value  at  which 
they  were  invoiced  by  ten  per  cent,  or  more, 
then  in  addition  to  the  duty  imposed  by  law  on 
the  same,  there  should  be  levied  and  collected 
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on  the  same  goods,  wares  and  merchandise, 
flfty  per  cent,  of  the  duty  imposed  on  the  same 
when  fairlv  invoiced. 

It  would  seem,  however,  that  this  provision 
was  found  by  experience  to  operate,  in  some  in- 
stances, uniustly  upon  the  importer;  and  that 
it  sometimes  happened  that,  under  favorable 
opportunities  of  time  or  place,  goods  were  pur- 
chased in  a  foreign  country  for  ten  per  cent, 
less  than  their  market  value  in  the  princip«l 
markets  of  the  country  from  which  they  were 
imported  into  the  United  States.  And  if  they 
were  so  invoiced,  the  importer  was  liable  for 
the  above  mentioned  penal  duty,  although  he 
was  willing  and  offered  to  make  the  entry  at 
their  dutiable  value  The  fact  that  the  invoice 
value  was  ten  per  cent,  below  the  standard  of 
▼alue  fixed  by  law,  subjected  him  to  the  penal 
dutr ;  and  he  had  no  means  of  escaping  from  it. 

The  8th  section  of  the  Tariff  Act  of  1846 
was  obviously  intended  to  relieve  the  importer 
from  this  hardship.  It  provides-that  the  own- 
er, consignee,  or  agents  of  imports  which  have 
beien  actually  purchased,  may,  on  entry  of  the 
same,  make  such  addition  in  the  entry,  to  the 
cost  or  value  given  in  the  invoice,  as,  in  his 
opinion,  may  raise  the  same  to  the  true  market 
value  of  such  imports  in  the  principal  markets 
of  the  country  whence  the  importation  shall 
have  l>een  made,  or  in  which  the  goods  import- 
ed shall  have  been  originally  manufactured  or 
produced,  as  the  case  may  he;  and  to  add 
thereto  all  the  costs  and  charges  which,  under 
existing  laws,  would  form  a  part  of  the  true 
value,  at  the  port  where  the  same  may  be  en- 
tered, upon  which  the  duties  should  I>e  axsess- 
ed.  And  the  section  further  provides  that  if 
the  appraised  value  shall  exceed  by  ten  per 
cent.,  or  more,  the  value  so  declared  on  the  en- 
try, then,  in  addition  to  the  duties  Imposed  by 
law.  there  should  be  levied  a  duty  of  twenty  per 
centum  ad  mtlnrem  on  each  appraised  value — 
with  a  proviso  that  in  no  case  should  the  duty  be 
assessed  upon  an  amount  less  than  the  invoice 
^  value. 

The  difficulty  has  arisen  upon  the  construc- 
tion of  this  Act.  It  appears  that  the  goods  in 
question  were  entered  at  the  value  stated  in  the 
invoice,  without  any  addition  by  the  importer. 
That  value,  upon  the  appraisement,  was  found 
to  be  more  than  ten  per  cent,  below  their  duti- 
able value.  And  it  has  been  areued,  on  behalf 
of  the  plaintiff,  that  the  penal  duty  imposed  by 
this  law  is  incurred  in  those  cases  only  in 
which  the  importer  makes  an  addition  to  the 
invoice  value;  and  that  this  provision  does  not 
embrace  cases  in  which  goods  are  entered  at 
the  invoice  cost  or  value,  although  that  value 
should  be  more  than  ten  per  cent,  below  the 
appraisement. 

We  think  this  construction  cannot  be  main- 
tained. It  is  the  duty  of  the  importer  to  enter 
his  goods  at  their  dutiable  value — ascertaining 
it  according  to  the  rules  and  regulations  pre- 
scribed bylaw.  The  entry  required  is  not  a 
mere  list  of  the  articles  imported.  It  must  also 
state  their  value.  And  if  he  enters  them  at  the 
value  stated  in  the  invoice,  it  is  a  declaration 
on  his  part  that  such  and  no  more  is  the 
amount  upon  which  the  ad  valorem  duly  is  to 
be  paid.  It  is  the  value  declared  on  the  entry, 
as  much  so  as  if  he  had  availed  himself  of  the 
privilege  conferred  by  this  Act  of  Congress, 
See  18  How. 


and  entered  them  at  a  higher  value.  He  is, 
conseouently,  subject  to  the  penal  duty,  if  the 
value  declared  in  the  invoice  is  tea  per  oent.  be 
low  the  appraisement.  And  this  construction 
is  strengthened  by  the  proviso  in  the  same  sec- 
tion, which  directs  that  in  no  case  should  the 
duty  be  assessed  upon  a  less,  amount  than  the 
invoice  value.  This  provision,  it  would  seem, 
was  introduced  upon  the  principle  that  the 
party  having  admitted  the  value  in  the  invoice 
which  he  produces  (and  which  he  is  bound  to 
produce  when  he  makes  the  entrv)  shall  not  be 
permitted  to  deny  the  truth  of  the  declaration 
he  thus  makes,  and  enter  them  at  a  lower 
value. 

Indeed,  the  plain  object  and  policy  of  the 
law  would  be  defeated  by  the  construction 
cnntended  for.  It  was  evidently  the  purpose 
of  this  section  of  the  Act  of  1846  to  relieve  the 
importer  from  the  hardship  to  which  he  was 
exposed  by  the  Act  of  1842,  where  the  under- 
valuation in  the  invoice  arose  from  error,  or 
ignorance  of  the  mode  of  valuation  pTescril)ed 
bv  the  Revenue  Laws  of  the  United  States. 
For, while  it  gives  him  the  privilege  of  relieving 
himself  from  the  penal  duty,  by  entering  them 
at  their  true  dutiable  valuation,  it  would,  ac- 
coording  to  the  construction  claimed  by  the 
plaintiff,  hold  out  to  him,  at  the  same  time,  the 
strongest  temptation  nat  to  avail  himself  of  it 
— as  a  much  higher  penal  duty  would  be  ex- 
acted, when  he  added  to  the  value  in  the  in- 
voice, if  he  still  fell  ten  per  cent,  below  the 
appraisement,  than  if  be  had  stood  upon  the  in- 
voice itself.  For,  in  the  former  case,  he  would 
be  subject  to  a  penal  duty  of  twenty  per  cent, 
on  the  dutiable  value  of  the  goods,  and  in  the 
latter,  would  be  liable  to  only  fifty  per  cent, 
on  the  amount  of  duty  which  he  would  be  re- 
quired to  pay.  It  would  be  difficult  to  assign 
a  reason  for  such  a  distinction;  and  we  think 
none  such  is  made  by  the  law,  and  that  the  im- 
porter is  liable  to  the  penal  duty  of  twenty  per 
cent,  wherever  the  goods  are  undervalued  in 
the  entry:  and  it'  matters  not  whether  this  un- 
dervaluation is  found  in  an  entry  made  accord- 
ing to  the  value  in  the  invoice,  or  in  an  entry 
at  a  higher  valuation  by  the  importer. 

The  Treasury  Department,  in  carrying^  into 
execution  the  Act  of  1846,  has  given  to  it  the 
same  construction  that  the  court  now  place 
upon  it;  and  the  penal  duty  of  twenty  per 
cent,  has  been  constantly  exacted  for  an  under- 
valuation in  cases  where  the  entry  was  accord- 
ing to  the  value  stated  in  the  invoice,  as  well 
asln  cases  where  an  addition  had  been  made  by 
the  importer. 

In  the  case  of  BartUUv.  Kane,  reported  in  16 
How.,  268,  the  entry  was  at  the  invoice  price, 
and  as  that  was  found  by  the  appraisers  to  be 
ten  per  cent,  below  its  dutiabie  value,  the 
penal  duty  was  exacted  by  the  government  offi- 
cers. A  portion  of  the  goods  were  warehoused, 
and  afterwards  entered  for  exportation.  And 
the  owner  demanded  a  return  of  the  twentv 
per  cent,  as  a  portion  of  the  duty  he  had  paid, 
and  which  he  was  entitled  to  have  refunded 
upon  the  exportation  of  the  goods.  The  de- 
mand being  refused,  the  suit  above  mentioned 
was  brought  against  the  Collector  to  recover  it. 
But  this  court  held  that  this  penal  duty  was 
legally  levied  by  the  Collector,  and  legally  re- 
tained, and  the  pUintiS  failed  to  recover. 
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It  will  be  otMenred  that  the  right  of  the  Col- 
lector to  demand  and  retain  this  penal  duty  for 
an  undervaluation  in  the  invoice,  wan  directly 
in  question  in  that  suit;  and  if  the  Act 
of  1846  does  not  embrace  cases  of  that  descrip 
tion,  the  plaintiff  was  undoubtedly  entitled  to 
recover.  But  the  point  now  made  was  not  sug- 
gested ill  the  argument,  nor  noticed  in  the  opin- 
ion of  the  court,  nor  was  any  distinction  in  this 
respect  taken  between  an  undervaluation,  in  an 
entry  at  the  invoice  value,  and  an  undervalua- 
tion where  the  importer  added  to  the  value. 

We  do  not  refer  to  this  case  as  a  judicial  de- 
cision of  the  (question  before  us:  because,  al- 
though it  was  in  the  case,  the  attention  of  the 
court  was  not  called  to  it.  But  it  certainly 
may  fairly  be  inferred  from  it  that  in  18S3 
when  this  case  was  decided,  no  doubt  had 
been  sugeested  as  to  the  construction  of  the 
Act  of  1840,  and  that  the  mercantile  commu- 
nity, and  the  members  of  the  bar  to  whom  their 
interests  were  confided,  concurred  with  the 
Secri'lary  in  his  construction  of  the  law.  And 
after  ttie  construction  had  been  thus  sanctioned, 
impliedly,  in  a  judicial  proceeding  in  this 
court,  and  acted  on  for  so  many  years  by  all 
the  parties  interested,  the  court  think  it  ought 
to  be  regarded  as  settled,  and  that  what  has 
been  done  under  it  ought  not  to  be  disturbed, 
even  if  this  construction  was  far  more  doubtful 
than  it  is.  We  shall,  therefore,  certify  to  the 
Circuit  Court: 

1.  That  the  TarifT  Act  of  March  8, 1861,  re- 
pealed so  much  of  the  former  laws  as  provided 
that  merchandise,  when  imported  from  a  coun- 
try other  than  that  of  production  or  manufac- 
ture, should  be  appraised  at  the  market  value 
of  similar  articles  at  the  principal  markets  of 
the  country  of  production  or  manufacture  at 
the  period  of  exportation  to  the  United  States. 

3.  That  in  estimating  the  value  of  the  cutch, 
it  was  the  duty  of  the  appraisers  to  determine 
what  were  the  principal  markets  of  the  country 
from  which  it  was  exported  into  the  United 
States,  and  their  decision  that  London  and 
Liverpool  were  the  principal  markets  for  that 
article  is  conclusive. 

8.  The  appraisement  appearing  to  have  been 
legally  made,  the  additional  duty  of  twenty  per 
cent.,  under  the  8th  section  of  the  Tariff  Act 
of  July  80,  1846,  was  rightfully  exacted  by  the 
defendant. 

ated— 1»  How.,38!t;20  How..6T8:Zi  How.,  523 : 
10  Wall.  45.1;  McAll.,  487,  439;  1  Cliff.,  893;  ZCllir., 
aOO;  6  Blatchf.,  221 :  1  Abb.,  V.  S.,  421. 


MARIA  Da  La  SOLID  AD  Dk  ARGUELLO 
BT  AL.,  Claimt*.  and  Apptt., 

«. 
THE  UNITED  STATES. 

AND 

THE  UNITED  STATES,  Appt. 

r. 

MARIA  De  La  SOLID  AD  Da  ARGUELLO 

ET  AL.,  Claimtt.,  dk. 

(Bee  S.  C,  18  How.,  S39-Sfi8.) 

Mexiean  granti — insuffldent  proof  of — a^jvdiea- 
tion  upon — dittinetUm  between — Act  of  18H. 
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In  Mexican  claim,  where  the  archives  of  govetn- 
ment  show  no  trace  or  evldeooe  of  a  grant  from 
the  Oovemor,  and  Its  exlntence  Is  not  proved  by 
anyone  who  had  seen  li.  Its  existence  and  loss  be- 
ing assumed  )>ecau»e  none  can  be  found,  tfae  grant 
Is  not  proved  by  pasturing  or  cutting  timber  on  the 
land,  nor  are  such  acts  irround  of  an  adverse  claiiD. 

Nor  does  the  refusal  of  tlie  Governor  to  grant 
the  land  to  another,  because  It  belonged  to  or  was 
claimed  by  claimant,  operate  to  give  title  by  e«top- 
pel. 

When  the  equity  of  claimant  has  been  adjudi- 
cated and  the  boundary  and  quantity  ascertained. 
It  Is  conclusive. 

Distinction  Iwtween  "empr»nrt«» "  contracts  for 
colonization,  and  grants  to  Mexican  citizens.  Con- 
struction of  Act  In  relation  thereto— Restraint  by 
the  Mexican  Act  of  lT24of  greats  of  land  within 
the  littoral  Ieeguo«  had  no  application  except  to 
colonies  of  foreignera ;  not  to  Mexican  citizens. 

Argwd  Apr.  10,  1856.     Decided  3fay  12,  1856. 

APPEALS  from  the  District  Court  of  the 
United  States  for  the  Northern  District  of 
California. 

The  case  is  stated  by  the  court. 

Mesm.  T.  H.  Benton,  Jones  As  Strode, 
for  Arguello. 

UtMtn.  C.  CusUng,  Atty€ten.,  and  R. 
H.  Oillet  for  the  United  Slates. 

The  arguments  of  counsel,  being  almost  en- 
tirely confined  to  the  facts,  are  not  there  given 

Mr.  Juttiee  Orier  delivered  the  opinion  of 
the  court: 

The  claimants  in  this  case  presented  their 
petition  to  the  commissioners  for  settling  pri- 
vate land  claims  in  California,  praying  to  have 
their  title  confirmed  "  to  a  certain  tract  of  land 
called  the  '  Haneho  de  las  Pulgas.' "  They  al- 
lege that  this  tract  contains  twelve  square 
leagues  of  land,  having  a  front  on  the  Bay  of 
San  Francisco  of  four  leagues,  bounded  south- 
erly by  a  creek  called  San  Francisquito.  and 
northerly  by  the  San  Mateo,  and  extending  back 
from  the  bay  some  three  leagues  to  the  Sierra 
or  range  of  mountains,  so  as  to  include  the  val- 
ley, or  Canada  de  Raymundo. 

The  commissioners  confirmed  the  claim  to 
the  extent  of  four  leagues  in  length  between  ^ 
said  creeks,  and  one  league  in  breadth,  exclud- 
ing the  valley  Raymundo.  and  bounded  by  it 
on  the  west.  This  decision  of  the  commission- 
ers was  confirmed  by  the  District  Court,  and 
both  parties  have  appealed  to  this  court. 

We  shall  first  consider  the  appeal  of  the 
claimants. 

Have  they  shown  s  title  to  more  than  the  four 
leagues  confirmed  to  them  by  the  commission- 
ers and  the  court  below? 

The  appellants  represent  the  heirs  of  Don 
Luis  Arguello,  who  died  about  the  year  1880. 

1 .  They  allege  that  Don  J(x6  Dario  Argueilo, 
father  of  Don  Luis,  being  one  of  the  founders 
of  the  country,  and  in  its  military  service  as 
commandante  of  the  Presideo  at  San  Francisco, 
was  the  owner  of  a  tract  called  ••  Las  Pulgas." 
by  virtue  of  some  title  or  license  derived  from 
Don  Diego  Borica,  then  Governor  of  the  Prov- 
ince, who  was  in  possession  of  it  as  early  as 
1795:  that  this  early  title  has  been  lost,  and  re- 
mains only  in  tradition. 

a.  That,  in  1820  or  1821,  Don  Pablo  Vln- 
cent6  de  Sola  made  a  new  title  to  Don  Luis  Ar- 
guello, who  had  succeeded  his  father,  Don 
Jo<i£,  in  the  possession. 

8.  That  after  the  death  of  Don  Luis,  in  1880, 
his  family  remained  in  possession;  that  in  An- 
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frust,  1835,  one  AlviRupetitioned  the  Governor 
for  a  grant  of  the  "  Cktiada  de  Raymundo." 
and,  it  being  found  that  the  heirs  of  Arguello 
clainiMl  thnt  valley  to  be  within  the  boundiv  of 
their  Rineha  Puigas,  notice  was  ordered  to  be 
given  to  the  widow  and  heirs,  of  Alyisu's  pe- 
tition. That  they  appeared  by  their  attorney, 
Estrada,  before  the  Qovemor,  and  protested 
against  the  grant  to  Alvifsu;  and  that  the  Gov- 
ernor, on  inquiry,  aclinuwledged  the  lustice  of 
the  claim  of  the  Arguello,  and  refused  to  grant 
the  valley  to  Alvisu. 

4.  That  in  October,  1835,  Estrada,  the  execu- 
tor of  Luis  Arguello,  and  acting  as  agent  for 
the  family,  made  application  to  the  Governor, 
setting  forth  their  luog  possession,  and  praying 
a  corresponding  title  to  be  Issued  in  their 
names;  and  that  the  Governor,  after  examining 
into  the  justice  of  tlieir  claim.  Jssued  a  decree 
of  concession  dated  26th  of  November,  1885, 
which  was  approved  by  the  Territorial  Assem- 
bly on  the  10th  of  December  following. 

This  last-mentioned  decree  or  grant  thus  ap- 
proved is  the  only  documental^  evidence  of 
title  exhibited  by  the  claimants.  If  it  includes 
within  its  boundaries  the  "  Catlada  de  Kay- 
mundo"  as  part  of  "  Las  Puleas,"  it  will  fol- 
low that  the  claimants  have  shown  a  complete 
title  thereto:  and  our  inquiry  would  end  here. 
Therefore,  though  last  in  order  in  the  claim- 
ants' deraignment  of  their  title,  we  shall  con- 
sider it  first. 

On  the  27th  of  October,  1885,  Don  Jos^  Es- 
trada, executor  of  Don  Luis  Arguello,  presented 
his  petition  on  behalf  of  the  widow  and  heirs, 
to  Don  Jose  Castro,  the  Governor,  praying  for 
a  grant  of  the  "  raneho  of  Las  Puigas,  and  de- 
scribing its  boundaries  as  "  from  the  Creek  of 
Sfm  Matteo  to  the  Creek  of  San  Francisquilo, 
and  from  the  Esthcros  (the  estuary  or  bay),  to 
the  Sierra,  or  mountains."  The  petition  al- 
leged, also,  that  the  Arguellos  had  "  been  in  pos- 
sion  of  the  same  since  1800,  as  is  publicly  and 
notoriously  known,  but  the  papers  of  posses- 
sion had  been  mislaid." 

The  rough  draft  {di»eno),  accompanying  this 
petition,  represents  a  range  of  hills  designated 
as  "Lomeria  baja."aud  parallel  to  these  a 
range  of  loftier  character  marked  ' '  Sierra;"  be- 
tween these  ranges  is  a  eallada,  or  valley:  this 
is  the  Valley  Raymundo.  The  claim  of  the 
petition  is  evidently  intended  to  include  it. 

On  the  26th  of  October,  1885,  the  Governor 
made  the  usual  order  requiring  the  alcalde  of 
San  Francisco  de  Assiz  to  take  information  as 
to  the  land,  and  make  return  of  the  etpediente. 
The  alcalde  made  a  report,  accompanied  by  the 
testimony  of  three  witnesses,  who  proved  an 
occupancy  of  the  raneho  of  Las  Puigas  by  the 
Arguellos  for  many  years  as  a  cattle  range. 
One  describes  it  as  extending  from  east  to  west 
(evidently  a  mistake  for  north  to  south)  four 
leagues,  and  from  the  estuary  to  the  hills  (lo- 
mas)  situate  at  the  west  of  Monte  Redonda  and 
Caliadn  "  Raymundo."  This  would  include 
the  valley  now  claimed.  But  the  second  wit- 
ness describes  it  as  "  about  four  leagues  "  from 
creek  to  creek,  and  "  one  league"  from  the  est 
uary  to  the  mountains  covered  with  trees,  the 
third  as  "  four  leagues  from  creek  to  creek  and 
one  league  from  the  estuanr  to  the  mountains 
covered  with  trees,  of  the  (MlUiida  Raymundo." 

The  petitioner  did  not  exhibit  any  docu- 
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menUtfy  evidence  of  a  prior  grant  of  any  given 
quantity  of  land,  or  setting  forth  any  certain 
boundary,  nor  did  the  witnesses  pretend  to  have 
ever  seen  any. 

When  the  report  was  returned  to  the  Govern- 
or, he  made  the  following  order,  dated  26th  No- 
vember, 1885: 

"  MoNTRRBT,  November  26,  1835. 

In  view  of  the  petition  with  which  this  <«- 
pecUente  begins,  and  the  information  of  three 
competent  witnesses,  and  in  conformity  with 
the  laws  and  regulations  of  the  subject,  the 
minor  orphans  of  the  deceased  citizen,  Don 
Luis  Arguello,  at  the  petition  of  Jose  Estrada, 
citizen,  are  declared  the  owners  in  property  of 
the  tract  known  under  the  name  of  '  Las  Pui- 
gas;' reserving  the  approval  of  the  M.  E.  Ter- 
ritorial deputation,  to  which  this  etpediente 
shall  be  sent,  the  corresponding  patent  to  t>e 
signed,  and  recorded  in  the  corresponding  book 
delivering  it  to  the  interested  parlies  for  its 
suitable  uses.  Senor  Don  Jose  Castro,  senior 
member  (vocal)  of  the  M.  E.  Territorial  Depu- 
tation, and  Political  Chief,  ad  interim,  of  Up- 
per California,  thus  ordered,  decreed  and 
signed;  to  which  I  certify." 

On  the  next  day  (27th  of  November,  1886) 
the  Governor  executed  the  following  document 
to  serve  as  a  title  or  letters  patent.  It  is  signed 
by  the  Governor  and  Secretary,  and  recorded  in 
the  archives. 

"  Whereas,  citizen  Josfi  Estrada  has  petition- 
ed in  the  name  of  his  wards,  Jose  Ramon  and 
Luis  Arguello,  and  the  girls  M'a  Concepcion 
and  M'a  Josefa,  minors  and  legitimate  chil- 
dren of  the  deceased  citizen,  Luis  Arguello, 
having  previously  taken  the  deposition  of 
proper  witnes-ses,  and  they  having  declared  the 
land  called  '  Las  Puigas '  to  have  been  their 
property  of  the  deceased  ever  since  the  year  of 
1800,  whereof  the  limits  are  on  the  south,  the 
Arrogo  of  San  Francisquito,  on  the  north, 
that  of  San  Matteo,  on  the  esst  the  estuaries, 
and  on  the  west  the  CalUtda  de  Raimundo;and 
using  the  faculties  which  are  conferred  on  me 
by  decree  of  this  day,  and  in  the  name  of 
the  Mexican  nation,  I  have  come  to  declare 
him  the  owner  thereof  by  the  present  letters, 
this  grant  being  understood  as  made  in  entire 
conformity  with  the  disposition  of  the  laws 
with  the  reservation  of  the  approval  of  the  most 
excellent  territorial  deputation.  The  land 
herein  mentioned  is  four  leagues  in  latitude 
and  one  in  longitude.  In  consequence,  I  or- 
der that  the  present,  serving  as  a  title  to  him, 
and  to  be  held  as  firm  and  valid,  be  recorded 
in  the  book  thereto  corresponding,  and  be  de- 
livered to  the  petitioner  for  his  security  and 
other  purpose. " 

The  claimants  rely  upon  the  first  document, 
dated  November  26,  which  gives  no  definite 
boundary  or  quantity;  and  argue  that,  the  grant 
being  thus  approved  by  the  Assembly,  the 
power  of  the  Qovemor  over  it  ceased,  and  con- 
sequently, that  the  document,  dated  on  the 
27th,  which  defines  the  boundaries  and  quan- 
tity of  the  concession,  is  not  the  definitive  grant 
described  In  the  rules  and  regulations  of  1838. 
But  a  glance  at  these  rules  and  at  the  contents 
of  these  documents,  will  show  the  fallacy  of 
this  assumption. 

The  first  section  of  these  regulations  gives 
the  authority  to  governors    (g^   poUtieo)  to 
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frrant  .vacant  lands.  The  second  directs  the 
form  and  manner  in  which  those  who  solicit 
such  grant  shall  address  the  Oovernor.  The 
third  requires  the  Governor  to  obtain  the  neces- 
sarv  information  required  by  the  laws  of  1824, 
and  consult  the  municipal  authorities,  whether 
there  are  any  objections  to  making  such  con- 
cession. By  the  4th  section,  the  Oovernor  being 
thus  informed  may  "accede  or  not"  to  the 
prayer  of  the  petition.  This  was  done  in  two 
ways — sometimes  he  expressed  his  consent  by 
merely  writing  the  word  "  eoneedo "  at  the 
bottom  of  the  expediente;  at  other  times  it  was 
expressed  with  more  formality,  as  in  the  present 
case.  But  it  seldom  specified  the  boundaries, 
extent  or  conditions  of  the  grant.  It  is  intend- 
ed merely  to  show  that  the  Gk>vemor  has  "  ac- 
ceded "  to  the  request  of  the  applicant,  and  as 
an  order  for  a  patent  or  definitive  title  in  due 
form  to  be  drawn  out  for  execution.  It  is  not 
itself  such  a  document  as  is  required  by  the 
8tb  section,  which  directs  "  that  the  definitive 

frant  asked  for  being  made,  a  document,  signed 
y  the  Governor,  shall  be  given  to  serve  as  a 
title  to  the  parties  interested." 

The  document  of  the  2dth  has  none  of  the 
characteristics  of  a  definitive  grant.  It  shows 
only  that  the  Governor  assents  that  the  peti- 
tioner shall  have  a  grant  of  a  tract  of  land 
called  "  Las  Pul^."  It  describes  no  bound- 
ary, and  asccrtams  no  quantity.  It  contem- 
plates a  "  corresponding  patent,"  and  does  not 
purport  itself  to  oe  such  document. 

On  the  contrary,  the  document  of  the  27th 
has  all  the  formalities  of  a  definitive  title,  and 
purports  on  its  face  to  be  made  for  that  pur- 
pose. It  gives  the  boundaries  of  the  tract 
known  as  "  Las  Pulgas,"  viz. :  "  On  the  south, 
the  Creek  San  Francisquito;  on  the  north,  the 
San  Matteo,  on  the  east,  the  estuary;  on  'the 
west  the  Canada  de  Raimundo,  four  leagues  in 
length  and  one  in  breadth." 

The  Mexican  authorities  have  themselves 
given  a  construction  to  this  grant  in  1840, 
when  they  granted  the  Canada  de  Raimundo 
to  Coppingcr,  calling  for  "Las  Pulgas"  as  its 
eastern  boundary.  Moreover,  judicial  posses- 
sion was  given  to  the  Arguellos,  establishing 
the  western  Iwundary  of  the  Las  Pulgas,  one 
leagtie  west  of  the  Estuary  or  Bay  of  San 
Francisco. 

The  commissioners  and  the  court  below 
having  confirmed  the  claim  of  the  appellants 
to  the  extent  of  this  legal  title,  the  question  on 
their  appeal  is,  whether  they  have  shown  any 
title  to  the  valley  of  Raimundo,  or  for  any  land 
west  of  the  boundary  adjudged  to  Las  Pulgas 
by  the  Mexican  authorities,  so  many  years 
ago.  In  support  of  their  claim  the  appellants 
rely  upon  a  supposed  grant  from  Governor 
Borrica  to  Don  Jo86  Arguello,  at  an  early  day, 
and  a  regrant  or  new  title  to  Don  Luis  Argu- 
ello,  in  lc«20  or  1821,  by  De  Sola. 

Much  parol  testimony,  and  some  historical 
documents,  have  been  introduced  on  this  sub- 
ject. The  value  and  effect  of  this  evidence  has 
been  very  fuUv  discussed  by  the  commissioners 
and  the  court  below.  We  fully  concur  in  their 
conclusions  on  this  subject,  but  do  not  think  it 
necessary  to  indicate  our  opinion  by  a  special 
and  careful  examination  of  it.  It  will  be  suffi- 
cient to  state  the  results  at  which  we  arrived 
after  a  careful  consideration. 
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1.  There  is  not  sufficient  evidence  to  satisfy 
our  minds  that  any  grant  was  ever  made  by 
Governor  Borrica,  or  by  De  Sola.  The  ar- 
chives of  government  show  no  trace  of  evidence 
of  such  a  grant  from  either  of  them.  They 
have  not  proved  the  existence  of  it  by  the  testi- 
mony of  anyone  who  had  seen  it;  they  assume 
the  existence  and  loss  of  the  documents,  from 
the  fact  that  none  can  now  be  found. 

Without  stopping  to  inquire  whether,  by  the 
Spanish  law,  a  subject  could  claim  against  the 
King  byprescription,  we  will  assume,  for  the 
purposes  of  this  case,  that  as  a  presumption  of 
fact,  the  court  would  be  justified  in  presuming 
a  grant  on  proof  of  fifty  years  continuous,  no- 
torious, adverse  possession  of  a  tract  of  land 
having  certain  and  admitted  and  well-defined 
bounoariee;  and  inquire  whether  we  Iiave  such 
evidence  as  regards  this  valley  of  Raimundo. 
and  the  eight  additional  leagues  of  land  now 
claimed  to  belong  to  the  ranches  of  Las  Pulgas. 

Don  Josi  Arguello  was,  for  many  years, 
commandant  of  the  Presidio  of  San  Francisco; 
after  his  death  he  was  succeeded  in  the  com- 
mand by  his  son  Don  Luis.  As  early  as  1 797,  the 
King's  horses  were  pastured  and  herded  on  this 
ranSu).  As  early  as  1804,  soldiers,  under  the 
command  of  Done  Jos^,  resided  in  huts  on  the 
land  included  in  the  grant  made  to  appellants 
in  1»*85,  and  had  charge  of  cattle  said  to  belong 
to  the  commandant  Don  Jos6.  The  sheep  of 
the  neighboring  mission  of  Santa  Clan  were 
sometimes  pastured  on  it.  The  King's  cattle, 
as  well  as  those  of  the  commandant,  were 
pastured  on  it  as  late  as  1821.  After  the  death 
of  Don  Jos€,  his  son  and  successor  in  office. 
Don  Luis,  continued  the  occupation  of  it,  b^ 
his  herds  and  herdsmen.  The  cattle  on  this 
raneho,  at  some  seasons,  wandered  over  the 
valley  of  Raimundo,  and  to  the  foot  of  the 
western  Sierra.  Don  Luis  also  cut  timber  at 
one  time  on  the  hills  west  of  said  valley. 

About  1821,  Governor  Sola  had  the  King's 
cattle  removed,  and  permitted  Don  Luis  to  re- 
main in  possession  of  the  raneha,  which  he  con- 
tinued to  claim  as  his  own  up  to  the  time  of 
his  death;  though  he  took  no  steps  towards 
obtaining  a  definitive  title.  .As  to  the  extent  of 
his  claim;  his  eastern,  northern,  and  southern 
boundaries  by  the  creek  and  the  estuary  were 
well  known  and  ascertained.  The  western, 
though  said  to  be  the  hills,  or  mountains,  and  in 
one  sense,  a  fixed  boundary,  was  very  uncertain. 
It  might  be  at  one  league  from  the  bay  to  the 
first  range  of  woody  hills,  or  four  leagues  to 
the  highest  summit  of  the  main  ridge  of  the 
Sierra.  Not  one  of  the  witnesses  who  attempt 
to  establish  this  title  by  tradition  can  state  wl^ 
number  of  square  leagues  it  contained, 

Ko  inference  of  an  adverse  claim  or  grant  can 
be  drawn  from  the  fact  that  the  commandant  of 
a  poet  pastured  his  own  cattle  with  those  of  the 
Kmg,  or  that  the  son  and  successor  in  office 
should  continue  in  possession  of  the  raru^  bv 
permission  of  the  Governor  after  the  King's 
cattle  were  removed.  The  fact  that  the  cattle 
of  Arguello  wandered  to  the  mountains  and 
overthis  valley  afford  no  necessary  presumption 
that  he  claimed  it  or  owned  it.  And  in  a  frontier 
country  the  cutting  of  timber  is  very  equivocal 
evidence  of  even  a  claim  of  ownership  of  the 
land.  The  evidence  shows  also  an  unequivocal 
denial  of  Don  Luis  that  his  claim  extended  bc- 
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TOnd  the  bounds  of  the  grant  since  made  to  his 
heirs,    or    included    the   Canada    Raimundo. 

The  fact  thai  the  (Jovernor,  in  1835.  refused 
to  grant  this  valley  to  Alvisu,  because  it  be- 
longed or  was  claimed  by  the  heirs  of  Arguello, 
cannot  operate  to  give  a  title  to  them  by  way  of 
-estoppel.  The  only  inferences  that  can  be 
drawn  from  these  proceedings  are:  Ist.  That 
Alvisu  applied  for  the  land.  2d.  That  the 
Arguellos  claimed  it.  8d.  That  the  Governor 
refused,  for  that  reason,  to  grant  it  to  Alvisu, 
II  has  always  been  the  wise  and  just  policy  of 
the  Mexican  Oovemment  to  avoid  granting 
litigious  titles.  Hence  the  caution  shown  in 
refusing  to  grant  to  Alvisu  till  the  true  extent 
of  the  Arguello  claim  was  established.  Estrada, 
who  acted  on  the  that  occasion  for  the  widow 
and  heirs,  reserved  to  himself  the  right  "  to 
further  develop  their  claim."  This  was  imme- 
diately done  by  bis  application  to  theOovemor 
for  a  title,  and  the  proceedings  thereon  in  1885, 
which  have  been  already  noticed.  This  pro- 
ceeding was  instituted  for  the  purpose  of  having 
a  direct  adjudication  on  the  claim  of  the  Argu- 
-ellos,  and  the  extent  and  boundaries  of  Las 
Pulgas,  which  they  then  occupied  as  a  raneho. 
Here  we  have  the  first  proceeding  which  can 
operate  as  an  estoppel  on  either  party.  The 
King  may  be  estopped  by  his  deed,  and  the  ap- 
pellants by  accepting  as  a  definitive  title  to  the 
Las  Pulgas  a  deed  excluding  the  valley  of  Rai- 
mundo, are  estopped  from  asserting  (hat  it  is 
includcKl  in  their  grant.  Here,  for  the  first 
time,  we  have  a  juridical  investigation  to  ascer- 
tain and  fix  the  boundaries  of  Las  Pulgas.  A 
name  which  represented  heretofore  an  unknown 
-quantity  has  been  reduced  to  certainty.  This 
grant  has  )>een  registered  among  the  public 
archives,  accepted  by  the  claimants,  and  pos- 
aession  delivered  accordingly.  Having  thus,  by 
a  regular  juridical  proceeding,  ascertained  the 
boundaries  and  quantity  of  land  represented  b^ 
the  name  of  Las  Pulgas,  the  valley  of  Rai- 
mundo being  without  the  boundary  so  fixed,  is, 
in  1840,  granted  as  public  land  to  Ooppinger. 

There  is  no  evidence  to  show  either  fraud  or 
mistake  in  these  proceedings.  The  appellants 
have  got  Las  Pulgas  by  a  valid  title,  according 
to  the  boundaries  ascertained  by  the  proper 
public  authorities,  and  cannot  now  be  per- 
mitted to  recur  to  vague  tradition  of  a  vague  and 
uncertain  boundary,  to  unsettle  the  titles  to  a 
large  territory  since  granted  to  others. 

The  case  of  The  United  Sttttet  v.  Bo»elvat,  15 
How.,  31,  bears  a  strong  resemblance  to  the 
present.  There  it  was  decided,  that,  "  when  a 
part  of  the  land  claimed  under  a  Spanish  title 
was  granted  to  and  accepted  by  the  claimant, 
without  any  saving  of  his  claim,  this  must  be 
taken  to  liave  satisfied  his  whole  claim  upon  the 
-equity  of  the  government."  It  is,  say  thecourt, 
in  the  nature  of  a  compromise,  and  conclusive 
tji  to  the  rights  of  the  claimant. 

In  the  case  before  us,  the  equity  of  the  claim- 
ant was  adjudicated  after  an  investigation  of  the 
claim,  and  an  ascertainment  of  its  boundary 
and  quantity.  But,  whether  it  be  treated  as  ru 
Judieata  or  as  a  compromise,  it  is  equally  con- 
clusive as  to  the  claims  of  the  appellant  on  the 
equityof  the  government. 

2.  We  come  now  to  the  consideration  of  the 
appeal  entered  on  behalf  of  the  United  States. 

The  authenticity  of  the  patent  or  concession 
tiee  18  How.  U.  S  ,  Book  10. 


to  the  claimants  for  Las  Pulgas,  in  1885,  is  not 
disputed;  but  it  is  contended  that  it  is  void, 
"  because,  under  the  regulations  of  T824,  lands 
lying  within  the  littoral  leagues  could  not  be 
granted  by  territorial  governors,  but  only  by  the 
supreme  government." 

On  the  contrary,  it  is  contended  by  the  coun- 
sel for  the  claimants,  •'  that  this  clause  in  the 
colonization  laws  is  not  intended  as  a  general 
prohibition  of  grants  of  land  within  those 
boundaries,  but  refers  only  to  foreign  coloniza- 
tion ;  and  is  applicable  to  Slates  only,  and  not 
to  the  Territones  of  the  Republic." 

It  is  evident  from  an  inspection  of  this  Act 
of  1824,  and  consequent  regulations  of  1828,  that 
they  contemplate  two  distinct  species  of  grants. 
Ist.  Qrants  lo  impreMrios,  or  contractors,  some- 
times called  ;)oMa(i(>r««,  who  engaged  to  inlro 
duce  a  body  of  foreign  settlers;  and  2d.  The 
distribution  of  lands  to  Mexican  citizens — 
"families  or  single  persons." 

While  these  countries  were  under  the  domin- 
ion of  Spain,  the  Glovemors  had  authortity  to 
make  grants  of  the  latter  description,  while 
those  of  the  former  required  the  sanction  of  the 
King.  As  examples  of  such  colonization  con- 
tracts in  Louisiana,  those  of  the  Marquis  of 
Maison  Rouge  and  the  Baron  de  Bastrop  may  be 
referred  to.  They  came  under  the  consideration 
of  this  court  in  the  cases  of  The  United  Staff  s  v. 
King  and  Coxe,  7  How.,  888,  and  The  United 
States  V.  Philadelphia,  10  How.,  610.  These 
contracts  were  executory.  They  designated  a 
certain  tract  of  country,  which  was  "appropri- 
ated" to  be  gratuitously  distributed  among  the 
colonists,  but  did  not  confer  an  absolute  or  im- 
mediate title  to  the  whole  tract  to  be  colonized 
by  the  contractor.  "As  the  object  of  these 
grants  was  to  obtain  a  body  of  foreign  agricul- 
turists, who  would  settle  together  under  one 
common  leader,  in  whom  the  government  could 
confide,  liberal  terms  were  offered.  A  body  of 
such  colonists,  besides  opening,  cultivating 
and  improving  the  wild  lands,  served  as  a  pro 
tection  against  the  Indians,  and  created  induce- 
ments to  ethers  of  their  countrymen  to  join 
them,  and  thus  promote  the  early  settlement  of 
the  province." 

The  same  policy  was  pursued  by  the  Mexican 
government.  Besides  the  desire  of  fortifying 
themselves  against  apprehended  attempts  at  sub- 
jugation by  Spain,they  had  before  their  eyes  the 
prosperous  growth  of  the  United  States  conse- 
quent on  the  liberal  encouragement  of  European 
immigration.  But,  while  anxious  to  encourage 
immigration  of  foreigners,  they  nevertheless 
entertained  some  jealousy,  well  founded,  per- 
hap,  that  in  case  of  conflict  with  a  powerful 
neighbor,  their  sympathies  and  allegiance  might 
not  be  safely  relied  on. 

Hence,  the  caution  exhibited  in  requiring  the 
approval  of  the  supreme  government  '  'to  grants 
made  to  impresarios  for  them  to  '  colonize  with 
many  families.'"  But  while  a  judicious  policy 
might  forbid  the  settlement  of  large  boaies  of 
foreigners  on  the  boundaries  and  sea  coast,  we 
cannot  impute  to  them  the  weakness,  or  folly, 
of  confining  their  native  citizens  to  the  interior, 
and  thus  leaving  the  sea  coast  a  wilderness 
without  population.  On  the  contrary,  the  same 
considerations  of  policy  which  exclnded  foreign- 
ers, would  encourage  the  settlement  of  natives 
within  those  bounds,  the  statute  books  of  Mex- 
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ico  abound  in  Acts  offering  every  indacement  to 
Mexican  families  to  settle  on  the  frontiers; 
proffering  gratuitous  grants  of  land  and  of  agri- 
cultural implements— expenses  of  their  voyage 
— maintenance  for  a  year — and  leave  to  import 
certain  articles  free  of  duty.  The  military 
posta  in  the  territory  were  on  the  sea-coast ;  and 
it  would  be  strange  policy  indeed  which  would 
isolate  the  posts  intended  for  the  protection  of 
sctllers,  and  compel  them  to  dwell  among  the 
savages  without  protection.  Numerous  enact- 
ments, also,  exhibit  their  cautious  jealousy  with 
respect  to  foreigners,  and  especially  their  coter- 
minous neighlMrs  on  the  north.  An  Act  of 
1828  directs  all  Spaniards  living  on  the  coast  of 
the  Mexican  gulf  to  retire  twenty  leagues  from 
it.  Another,  of  1880.  prohibits  settlements  of 
foreigners  from  coterminous  nations  on  any  part 
of  their  border  states. 

A  careful  examination  of  this  decree  of  1824, 
and  regulations  of  1828,  will  show  that  their 
letter  conforms  to  this  policy,  pursued  with  so 
much  solicitude.  The  title  to  the  decree  shows 
its  subject  to  be  "colonization."  The  term 
"colonization"  implies  immigration  in  numbers. 
The  1st  section  speaks  of  the  subjects  of  such 
colonization  as  "foreigners."  It  guarantees  to 
them  security  of  person  and  property.  The 
3d  and  8d  describe  the  lands  open  to 
such  colonists,  and  requires  the  slates  to  make 
rules  and  regulations  for  colonization  within 
their  limits.  The  4th  (whose  construction  is 
now  under  consideration)  forbids  the  coloniza- 
tion of  the  territory  comprehended  within 
twenW  leagues  of  the  boundaries  of  any  for- 
eign State,  and  within  ten  leagues  of  the  sea- 
coast,  without  the  consent  of  the  supreme  ex 
ecutive  power.  The  eth  section  provides  that 
no  duties  shall  be  imposed  on  the  entrance  of 
"foreigners."  The  7lh  forbids  the  immi- 
gration of  "foreigners"  to  be  prohibited  prior 
to  1840,  except  of  some  particular  nation,  and 
under  peculiar  circumstances.  The  7th 
indicates  the  possibility  that  the  government 
may  find  it  necessary  to  take  measures  of  pre- 
caution for  the  security  of  the  federation  with 
respect  to  foreigners  who  come  to  colonize. 

These  are  all  the  sections  of  the  Act  which  re- 
fer directly  to  colonization.  The  subjects  of  it 
are  called  "foreigners"  throughout.  They  are 
the  only  persons  to  whom  the  4th  section  has 
any  reference  or  application. 

The  9lb  section  first  speaks  of  the  "distribu- 
tion of  lands"  to  individuals  and  families,  as  dis- 
tinguished from  colonists,  and  provides  that 
Mexican  citizens  should  be  preferred,  without 
distinction  of  classes,  except  as  to  those  who 
have  rendered  special  service  to  their  country. 

Thus  we  have  seen  that  the  first  eight  sec- 
tions apply  wholly  to  colonists  and  foreigners. 
It  would  oe  contrary  to  every  canon  of  construc- 
tion to  appljr  the  provisions  made  for  them  to 
the  subject  mtroduced  for  the  first  time  in  the 
9lli  section,  or  to  select  the  4th  section  as  ap- 
plicable to  native  citizens,  while  the  other  seven 
are  confined  by  their  terms  to  "foreigners." 

The  regulations  of  1828,  made  for  the  pur- 
pose of  carrying  into  execution  the  law  of  1824, 
evidently  give  this  construction  to  that  Act. 
It  makes  a  clear  distinction  between  "  empret- 
airo"  contracts  for  colonization,  and  grants  to 
Mexican  citizens.  In  conformity  with  the  4tb 
section  of  that  Act,  it  requires  grants  to  "im- 
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presarM'  to  have  the  sanction  of  the  supreme 
government,  while  those  made  to  individuals 
or  families,  need  only  the  approval  of  the  ter- 
ritorial deputation.  This  may  be  said  to  be  a 
legislative  construction  of  the  Act  of  1824.  and 
demonstrates  that  this  restraint  of  grants  withis 
the  littoral  leagues,  had  no  application  except  to 
colonies  of  foreigners. 

If  anything  further  were  wanted  to  fortify 
this  construction,  the  uniform  practice  of  the 
territorial  governors  to  make  grants  to  individ- 
uals and  families  within  those  bounds  would  be 
conclusive. 

The  petition  of  Jimeno  in  1840,  praying  the 
(Jovernor  to  apply  to  the  supreme  government 
for  a  confirmation  of  these  grants,  confirms  the 
views  we  have  taken.  It  shows  what  had  been 
the  antecedent  practice  on  the  subject,  and 
that,  although  Jiraeno  had  doubts  about  its  le- 
gality, others  had  not. 

On  the  whole,  we  are  of  opinion  that  the 
judgment  of  the  District  Court  is  correct,  and 
it  is  adjudged  that  the  said  claim  of  the  pe- 
titioners is  valid  as  to  that  portion  of  the  land 
described  in  the  petition,  which  is  bounded 
as  follows,  to  wit:  On  the  south  by  the  Arroyo, 
or  Creek  of  San  Francisquito,  on  the  north  by 
the  Creek  San  Mateo,  on  the  east  by  theEsteras, 
or  waters  of  the  Bav  of  Ban  Francisco,  and  on 
the  west  by  the  eastern  borders  of  the  valley- 
known  as  the  "Canada  de  Raimundo,"  sidd 
land  being  of  the  extent  of  four  leagues  in 
length  and  one  in  breadth,  be  the  same  more  or 
less,  and  it  is  therefore  hereby  decreed  that  the 
said  land  be,  and  the  same  is  hereby  confirmed 
to  them ;  and  it  is  further  adjudged  and  decreed 
that  the  said  petitioners  have  and  hold  the  same 
under  this  confirmation  in  the  following  sbarea 
or  proportions,  to  wit :  Maria  de  la  Solidad  Or- 
tega Arguello,  one  equal  undivided  half  there- 
of; Jose  Ramon  Arguello,  one  equal  undivided 
fourth  part  thereof;  Luis  Antonio  Arguello, 
one  equal  undivided  tenth  part  thereof;  and  S. 
M.  Mezes  three  equal  undivided  twentieth 
parts  of  said  premises. 

And  as  to  the  portion  of  the  premises  de- 
scribed in  said  petition,  which  is  not  included 
within  the  boundaries  above  mentioned,  the 
claim  of  the  petitioners  is  adjudged  not  to  be 
valid. 

No.  77,  Arguello  et  al.  v.  The  U.  8.;  No.  78, 
Ihe  U.  8.  V.  Aiyuello  etai.;  No.  92,  The  U.  8. 
V.  Cenantet;  No.  94.  The  U.  8.  v.  Vdea  A 
Pena  ;  No.  99,  The  XT.  8.  v.  Larkin  A  Mittnxm. 

Mr.  Juttiee  Daniel,  dissenting: 

From  the  decision  of  the  court  in  each  of 
these  causes  (as  I  have  done  in  that  of  Th« 
United  Stately.  Beading,  18  How.,  1,  during  the 
present  term,  and  as  I  should  have  done  tai 
those  of  The  United  Staiee  v.  J^tehie,  and  of 
ITui  United  States  v.  Wemont,  had  I  set  in  the 
causes  last  mentioned),  I  am  constrained  to  de- 
clare my  dissent. 

The  decisions  in  all  the  causes  above  enu- 
merated have,  according  to  my  apprehension, 
been  made  in  violation  of  the  acknowledged 
laws  and  authority  of  that  government  wluch 
should  have  controlled  those  decisions  and  the 
subjects  to  which  they  relate;  are  subversive 
alike  of  justice  and  of  the  rights  and  Ihe  policy 
of  the  United  States  in  the  distribution  and 
seating  of  the  public  lands — of-  the  welfare  of 
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the  people  of  California,  by  inciting  and  pam- 
pering a  cnrrupt  and  grasping  spirit  of  specula- 
tion and  monopoly — subversive  likewise  of 
rules  and  principles  of  adjudication  heretofore 
averted  by  this  court  in  relation  to  claims  to 
lands  within  the  acquired  domain  of  the  United 
States. 

It  has  by  this  court  been  repeatedly  and  ex- 
pressly ruled,  with  respect  to  the  Territories  ac- 
quirea  by  the  United  Slates,  either  by  purchase 
or  conquest,  that  the  laws  and  institutions  in 
force  within  those  Territories  at  the  time  of  the 
acquisition,  were  not  from  thence  to  be  re- 
garded as  foreign  laws,  and  in  that  aspect  to  be 
proved  as  matters  of  fact,  but  that  the  courts  of 
the  United  States  were  authorized  and  bound 
to  take  the  same  judicial  cognizance  and  notice 
of  these  laws  which  they  were  authorized  and 
bound  to  extend  to  the  laws  of  the  several 
States.  This  doctrine  has  been  ruled  after  much 
consideration  and  reconsideration,  as  will  be 
seen  in  the  cases  of  TJie  United  State*  v.  Eing 
and  Coxe,  7  How.,  838;  The  United  State*  v. 
2  he  Oities  of  PMladelphia  and  Nea  Orlearu,  11 
How.,  609;  and  T/ie  United  Slate*  v.  Turner  et 
al..n  How.,  668. 

It  is  conceded  that  at  the  times  at  which  the 
claims  now  sanctioned  by  this  court  came  into 
being,  and  from  a  period  anterior  to  the  origin 
of  those  claims,  down  to  the  transfer  of  the 
country  to  the  United  States,  there  existed  laws 
and  regulations  enacted  by  the  Mexican  Gov- 
ernment with  respect  to  the  granting  of  lands 
within  the  Republic,  prescribing  the  modes  in 
which,  and  the  agents  by  whom,  all  grants 
should  be  made,  and  prescribing  aJso  the  lim- 
itations and  exceptions  to  which  the  power  of 
making  grants  was  subjected. 

Amongst  the  laws  and  ordinances  here  re- 
ferred to,  are  those  by  which  the  authority  of 
the  proyincial  commanders  or  govemors  to 
originate  the  titles  to  lands  was  conferred  and 
limited.  The  prerequisites  indispensable  for 
the  consummation  of  titles — the  immunity  from 
the  power  of  the  provincial  governor,  or  from 
grants  or  alienations  by  them,  of  lands  belong- 
mg  to  the  Missions;  the  prohibition  of  coloni- 
zation and  settlement  within  twenty  leagues  of 
a  forei^  territory,  and  within  what  have  been 
deoommated  the  "littoral  leagues."  or  ten 
leagues  from  the  sea-coast:  and  the  necessity 
for  a  sanction  by  the  Departmental  Assemblies 
to  give  validity  to  private  or  individual  titles, 
were  all.  by  the  same  system  or  body  of  laws, 
established  and  proclaimed. 

With  the  wisdom  or  justice  of  those  laws 
and  ordinances,  it  is  conceived  that  this  court 
can  have  no  legitimate  concernment;  much  leas 
can  it  exercise  the  power  to  dispense  with  them, 
or  to  modify  them  in  any  degree  whatsoever. 
Its  province  and  its  duty  are  confined  to  in- 
quiries as  to  the  existence  of  such  laws,  and  to 
their  just  effect  upon  the  pretensions  of  claim- 
ants necessarily  dependent  upon  and  subordi- 
nate to  those  laws;  and  to  the  protection  of  the 
United  States,  the  successors  and  possessors  of 
that  authority  by  wliich  those  laws  were  or- 
dained. 

Whenever  these  inquiries  shall  lead  to  the 
conclusion  that  such  pretensions  are  unfounded 
in  law,  the  right  to  the  subjects  to  which  they 
relate  devolves  necessarily  upon  the  United 
States  as  succeeding  to  the  sovereignty  of  the 
See  18  How. 


Mexican  Government;  succeeding,  also,  to  the 
high  obligation  of  so  disposing  of  these  sub- 
jects as  shall  render  them  conducive  to  the 
national  revenue;  shall  baffle  and  defeat  the 
schemes  of  cxjrrupt  and  corrupting  avarice  and 
monopoly;  and  shall  maintain  and  secure  an 
equality  of  privilege  and  benefit  to  all  the  citi- 
zens of  the  nation. 

That  the  laws  and  ordinances  above  referred 
to  were  solemnly,  formally,  and  legitimately 
established  and  proclaimed  by  the  Government 
of  Mexico,  is  not  denied,  nor  is  it  pretended 
that  they  have  ever  been  expressly  or  openly 
repealed  by  the  Government  of  the  Republic. 
An  attempt  is  made,  however,  to  escape  from 
the  authority  and  effect  of  those  public  laws 
by  setting  up  a  practice  in  violation  of  them, 
and,  from  the  proof  of  this  practice,  to  estab- 
lish a  different  code  or  system  by  which  the 
former,  regularly  adopted  and  promulged,  and 
never  directly  repealed,  has  been  abrogated 
and  disannulled.  The  results  of  this  attempt, 
if  successful  (and  by  this  court  it  has  been  thus 
far  rendered  successful),  are  these:  that  the 
laws  and  institutions  of  the  Republic  of  Mex- 
ico, inscribed  in  her  archives,  are  not  to  be  re- 
ceived and  judicially  noticed  by  this  court; 
but  they  are  to  be  sought  for  in  the  existence 
of  machinations  and  abuses  which  have  at  dif- 
ferent times  obtained,  in  defiance  of  the  estab- 
lished or  regular  government — proofs  to  be 
collected  from  sources  however  impure  or  lia- 
ble to  improper  influences;  in  other  words,  the 
laws  of  Mexico  are  to  be  extracted  from  state- 
ments varying  or  contradictory  as  they  may  be, 
and  resting  on  the  mere  assertion  of  individu- 
als, all  of  them  perhaps  interested. 

How  a  proceeding  like  this  is  to  be  recon- 
ciled with  the  decision  of  this  court  already 
cited,  or  how,  indeed,  it  can  be  reconciled  with 
uniformity  or  with  the  safety  either  of  prop- 
erty or  person,  passes  my  comprehension  to 
conceive.  It  can  hardly  admit  of  a  rational 
doubt  in  the  mind  of  any  man  who  considers 
the  character  of  much  of  the  population  of 
the  late  Spanish  dominions  in  America — sunk 
in  ignorance,  and  marked  by  the  traits  which 
tyranny  and  degradation,  political  and  moral, 
naturally  and  usually  engender — that  proofs, 
or  rather  statements,  might  be  obtained,  as  to 
any  fact  or  circumstance  which  it  might  be 
deemed  ~  desirable  or  profitable  to  establish. 
And  it  will  very  probably  be  developed  in  the 
progress  of  the  struggle  or  scramble  for  mo- 
nopoly of  the  public  domain,  that  many  of  the 
witnesses  upon  whose  testimoney  the  novel  and 
sturdy  Mexican  code  of  practice  or  seizure  is 
to  be  established,  in  abrogation  of  the  written* 
law,  are  directly  or  intermediately  interested 
in  the  success  of  a  monopoly  by  which,  under 
the  countenance  of  this  court,  principalities 
are  won  by  an  affidavit,  and  conferred  upon 
the  unscrupulous  few,  to  the  exclusion  and 
detriment  of  the  many,  and  by  the  sacrifice  of 
the  sovereign  rights  of  the  United  States. 

A  transient  view  of  the  circumstances  under 
which  these  enormous  pretensions  have  been 
originated,  is  sufficient,  if  not  for  their  abso- 
lute condemnation,  at  least  to  subject  them  to 
a  most  vigilant  scrutiny.         .'tD         ,ji ,  .^.Jt '  | 

If  we  Took  at  the  condition  of  the  country 
at  the  time,  we  find  it  in  a  state  of  almost  in- 
cessant agitation,  disorder  and  revolution — con- 
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trolled  in  rapid  succession  by  men  either  them- 
selves directly  or  violently  seizing  upon 
power,  or  becoming  the  instruments  of  those 
who  had  practiced  such  irregularities — men 
whose  position  was  created  or  maintained  by 
no  regular  or  constitutional  authority,  but 
simply  by  force,  and  continuing  only  until 
overthrown  by  superior  violence.  Turning 
our  attention  next  to  the  grants  themselves, 
they  are  without  an  exception  deficient  in  the 
requisites  prescrilied  by  the  established  written 
laws  of  the  country,  as  indispensable  to  impart 
to  them  validity,  but  rest  solely  upon  the  cir- 
cumstances (and  boldly  challenging  counte- 
nance and  support  here  upon  those  circum- 
stances) that  they  have  origmated  in  practical 
and  temporary  usurpations  of  power;  and  that, 
amidst  scenes  of  violence  and  disorder,  have 
been  either  maintained  or  acquiesced  in,  in  de- 
fiance of  the  known  public  law. 

Yet,  these  avowals  with  respect  to  the  origin 
and  growth  of  these  claims — avowals  which 
infect  and  taint  their  entire  being  and  cliarac- 
tor,  and  which  ought  to  consign  them  to  the 
sternest  reprobation — constitute  the  merits  by 
which  they  commend  themselves  to  the  coun- 
tenance and  support  of  a  tribunal  whose  high- 
est function  is  the  assertion  of  law,  justice,  m- 
tegrity,  order — the  dispensation  of  right  equally 
to  all. 

Upon  such  a  foundation,  such  a  pretense,  or 
rather  such  a  defiance  of  authority,  I  will  not, 
by  an  abuse  of  language,  call  it  even  a  pretense 
of  right,;l  cannot  consent  to  impair  or  destroy 
the  sovereign  rights  and  the  tlnancial  interests 
of  the  United  States  in  the  public  domain.  I 
otin  perceive  no  merit,  no  claim  whatsoever,  to 
favor,  on  the  part  of  the  grasping  ami  un- 
scrupulous speculator  and  monopoligti.  nojtro- 
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Argued  Apr.  ti,  1856.     Decided  May  IS,  1856. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  Northern  District  of 
California. 

This  case  was  originally  brought  before  the 
Board  of  Land  Commissioners  in  California, 
when  the  claim  of  the  petitioner  was  confirmed. 
On  appeal  to  the  District  Court  for  the  North- 
ern District  of  California,  the  decision  was  re- 
versed and  the  claim  rejected.  The  claimant 
then  appealed  to  this  court,  where,  at  the  De- 
cember Term,  1853,  the  decree  of  the  District 
Court  was  reversed;  it  not  appearing  that  the 
premises  were  within  the  jurisdiction  of  that 
court,  but  with  leave  to  amend  the  proceedings 
with  regard  to  the  jurisdiction  or  any  other 
matter  of  form  of  substance  which  might  be 
necessary. 

16  How.,  619. 

On  presenting  the  mandate  of  this  court  to 
the  District  Court,  leave  was  given  to  amend 
the  proceedings,  which  was  done,  and  that 
court  affirmed  the  decision  of  the  Board  of 
Commissioners.  The  United  States  thereupon 
appealed  to  this  court. 

A  further  statement  appears  in  the  Of^ion 
of  the  court. 

JIfr.  C.  Coshimer,  Atty.  Qen.,  for  the  ap- 
pellants. 

Mr.  WUllajn  Carey  Jonea  for  the  appel- 
lee. 

The  arguments  of  counsel,  being  almost  en- 
tirely confined  to  the  facts,  are  not  here  given. 

Mr.  Justice  Grier  delivered  the  opinion  of 
the  court: 

The  appellee,  Cruz  Cervantes,  having  com- 
plied with  the  provisions  required  by  law,  ob- 
tained   •  •»">"»    * IT.    .     . 
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wiihin  the  ten  littoral  leagues.  8d.  That  it  be- 
longed to  a  mission,  andfit  was  therefore  un- 
lawful to  grant  it. 

1.  The  first  objection,  if  true  in  fact,  has 
been  disposed  of  by  this  court  in  the  case  of 
U.  8.  ▼.  Reading,  decided  at  this  term  (18 
How.,  1).  Besiaes,  so  far  as  the  archives  show 
any  action  of  the  Assembly  on  this  grant,  it  is 
an  approval  of  it;  and  as  there  is  no  evidence 
that  it  was  rejected  or  annulled,  or  any  further 
report  made  on  it,  the  grantee  should  have  the 
benefit  of  the  presumption  of  a  decision  in  his 
favor. 

2.  The  objection  that  the  land  lies  within  the 
ten  littoral  leagues,  has  just  been  disposed  of, 
in  the  case  of  Tht  U.  8.  v.  Arguello,  IS  How. , 
589. 

S.  As  to  the  objection  that  the  land  had  be- 
longed to  the  mission. 

The  large  tracts  of  land  appurtenant  to  the 
mission  establishments,  were  never  vested  in 
the  Church,  or  any  other  corporation  or  indi- 
▼idiial.  by  any  grant  of  a  legal  title.  The  mis- 
douaries  and  Indians  had  an  usufruct  or  occu- 
pency  of  the  land,  at  the  will  of  the  sovereign. 
The  record  shows,  that  though  the  lands  now  in 
question  had  formerly  been  occupied  by  the 
mission,  they  were  not  so  at  the  time  this  grant 
was  made.  It  was  made,  also,  with  the  assent 
of  the  mission,  who  set  up  no  claim  to  further 
occupancy. 

The  17th  section  of  the  Regulations  of  1828 
forbid  lands  "occupied"  by  missions  from  be- 
ing made  the  subject  of  "colonization  grants 
for  the  present,"  <Ec.,  and  can  therefore  have 
no  application  to  lands  not  so  occupied,  and 
not  made  the  subject  of  "  colonization."  Be- 
sides, in  1833  and  1884,  the  government  of  Mez- 
i.w.  — .~-~j  I »- •-  •     ••       •    •         " 


where  the  quantity  is  defined  and  the  general  lo- 
cality. 

The  esse  of  Fremont  v.  United  States,  58  U.  8.,  p. 
HI  (IT  How.,  542),  applied  to  this  case,  and  affirmed. 

Argued  Apr.  £4,  1856.    Decided  May  IS,  1866. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  Northern  District  of 
California. 

The  case  is  here  on  appeal  from  the  decision 
of  the  District  Court  of  ihe  United  States  for 
the  Northern  District  of  California,  reversing 
the  decision  of  the  Land  Commissioners,  ana 
conflrming  to  the  appellees  a  certain  Mexican 
land  claim  in  that  State. 

A  further  statement  appears  In  the  opinion 
of  the  court 

Mr.  C.  Caaliing>,  Atty.-Oen.,  for  the  ap- 
pellants. 

Mestrt.  Jones  and  Strode  for  appellees. 

The  arguments  of  counsel,  being  confined  al- 
most entirely  to  the  facts,  are  not  here  given. 

Mr.  Juttiee  Orier  delivered  the  opinion  of 
the  court: 

On  the  27th  January.  1848,  the  claimants  and 
appellees  in  this  case,  .loan  Manuel  Vaca  and 
Jos£  Phelipe  Pena  (the  latter  under  the  name 
of  Armijo),  received  a  grant  of  land  from 
Micbeltorena,  then  Gk)vernor;  the  boundaries  of 
which,  as  stated  in  the  grani,  are  the  Sacra- 
mento River  on  the  east;  on  the  west  the  Sierra 
of  Napa;  at  the  north,  the  Creek  of  Lihuaytos 
(which  was  also  given  as  the  name  by  which 
the  tract  should  be  designated),  and  the  extent 
ten  titioB  de  ganado  mayor.  Prior  to  this  gtajA, 
a  sketch  or  map  was  furnished,  according  to 
the  law,  as  is  shown  in  the  recitals  of  the  grant. 

The  grant  was  made,  as  expressed  in  it,  sub- 
■      ■    ^  ■         -  ,nUg- 
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The  Ctovemor  made  the  grant  according  to  the  agreement,  bounding  the  raneho  by 
the  eastern  limits  of  Wolfskin,  and  subject  to  the  measurement  to  be  made  of  the 
contiguous  rancho»  previously  conceded. 

The  prior  proceedings  and  decree  of  concession  were  passed  to  the  Departmental 
Assembly,  and  the  concession  was  approved,  under  the  condition  that  within  four 
months  they  should  put  in  the  hands  of  the  Governor  a  proper  map  of  the  land. 

The  grant  by  Pico  designated  the  tract  as  "Los  Putos."  The  stream  of  Los  Putos 
is  the  same  called  in  the  former  grant  "Lihuaytos." 

It  is  not  worth  while  to  inquire  whether  the  Departmental  Assembly  had  any 
authority  to  annex  new  conditions  to  the  grant  thus  approved  by  them.  It  is  a  con- 
dition subsequent,  which,  at  the  worst,  only  left  the  title  of  the  grantee  open  to  be 
denounced.  But  as  the  claimant  was  hindered  from  performing  it  by  the  revolutionary 
state  of  the  country,  the  non  fulfillment  of  it  will  not  work  a  forfeiture  of  his  title. 

The  chief  objection  urged  to  this  grant,  is  the  want  of  a  survey,  and  that  there  is  no 
suflBcient  designation  of  boundaries  to  sever  it  from  the  public  domain.  It  is  a  suffi- 
cient answer  to  this,  that  the  quantity  is  defined,  and  the  general  locality.  The  claimant 
had  been  in  possession  before  applying  for  the  grant  under  a  license  from  Vallejo; 
the  tract  was  known  by  the  designation  of  "Los  Putos,"  or  "  Lihuaytos."  It  was  to 
be  located  on  the  eastern  boundary  of  Wolfskill,  and  on  the  margin  of  the  river. 

The  district  court  confirmed  the  grant  on  the  authority  of  the  case  of  Fremont  v. 
U.  8.,  17  How.,  S42  [ant»,  Sil].  As  that  case  is  directly  in  point  and  overrules 
the  objections  made  to  this  grant,  we  do  not  think  it  necessary  to  pursue  the  subject 
farther. 

Ihe  decree  of  (he  Diariet  Court  i»  affirmed. 

Diasenting,  Mr.  Juttiee  DaaieL 
Bee  his  dissenting  opinion  in  ArgtteBo  e.  U.  8.  [ante,  482]. 


[Tbe  foregoing  is  the  conclusion  and  belongs  at  the  foot  of  the  opinion  in  U.  8.  v. 
Vaea,  Book^VT,  p.  485.    Pleate  Attach.  Ed.] 
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Held,  that  the  decree  of  the  oommitslonen  and  of 
the  District  Court  properly  limited  the  coDflrmatioii 
to  same  quantity,  if  contained  within  the  glcetcb 
called  for  by  the  patent. 

The  objection,  that  the  gnat  Is  a  fictitious  one, 
cannot  be  taken  in  this  court  forthe  first  time. 

The  objection  that  the  orant  has  not  t)een  con- 
firmed by  the  Departmental  Assembly,  the  circum- 
stances beinff  the  same,  is  settled  by  Fremont  v. 
rotted  States,  17  How..  M2. 

The  same  may  be  said  of  the  objection,  that  Judt- 
clal  possession  was  not  taken. 

Grand  not  void  for  want  of  condition  of  posses- 
sion within  a  year. 

Argued  May  1, 1856.       Decided  Map  IS,  1866. 

APPEAL  from  the  District  Court  of  the 
United  Statea  for  the  Northern  District  of 
California. 

The  appellees  claim  a  certain  tract  of  land  in 
California  under  Manuel  Jimeno.  The  claim 
was  confirmed  by  a  decree  of  the  Board  of 
Land  Commissioners,  which  decree  was  affirmed 
on  appeal  by  the  District  Court. 

The  United  States  then  took  an  appeal  to  this 
court. 

A  further  statement  appears  in  the  opinion 
of  the  court: 

Mr.  C.  Cashingr,  Atty.-Oen.,  for  the  appel- 
lants. 

Mmm.  A.  H.  Lawrence.  A.  C.  Whit- 
eombt  E.  L.  Oould  and  Wylle,  for  appel- 
lees. 

The  arguments  of  counsel,  being  confined 
almost  entirely  to  the  facta,  are  not  here  given. 

Mr.  Jiittice  Nelson  delivered  the  opinion  of 
the  tourt: 

This  is  an  appeal  from  a  decree  of  the  District 
Court  of  the  United  States  for  the  Northern  Dis- 
trict of  California,  in  which  a  land  claim  was 
confirmed  to  the  appellees,  and  which  had  been 
previously  confirmed  by  the  Board  of  Commis 
sioners. 

The  grant  was  made  to  Manuel  Jimeno,  who 
was  at  the  time  Secretary  of  the  Government 
of  California,  by  Governor  Micheltorena,  on 
Uie  4tfa  November,  1844. 

The  petition  for  the  same  is  as  follows: 

"  EZCELLEKT  SiR  GOVERNOR: 

I,  Manuel  Jimeno  Cassarin,  a  resident  of  this 
department,  represent  before  Y.  E.,  with  due 
icspect,  that,  inasmuch  as  it  suits  my  interests 
to  establish  a  rancho  alwut  (port)  the  Sacra- 
mento River,  according  to  the  accompanying 
sketch,  I  entreat  Y.  £.  to  be  pleased  to  grant 
to  me,  since  it  lies  completely  unoccupied,  and 
nobody  has  petitioned  for  it.  the  land,  as  it  is 
made  apparent  bv  the  general  map,  formed  this 
year  by  the  Land  Surveyor  Bidwell.  By  which 
grace  I  will  receive  mercy  from  Y.  E. 

(Signed)  Manuel  JniBNO. 

Monterey,  November  the  1st,  1844." 

And  on  the  same  day  the  Governor  made  the 
following  memorandum: 

"Monterey,  November  1,  1844. 

The  party  concerned  not  being  able  to  report, 
on  account  of  his  being  at  a  time  concerned, 
party  and  secretary  of  government.  I  order  that, 
whatever  it  may  be  convenient  to  have  in  mind, 
for  the  purpose  of  coming  to  a  determination, 
l)e  brought  to  my  knowledge. 

(Signed)  Micheltorena." 

And  on  the  next  day  directions  were  given 
for  the  issuing  of  the  patent,  as  follows: 
4Hff 


"Montbrbt,  November  the  3d.  1844. 
After  having  seen  the  petition  at  the  head  of 
this  record  of  proceedings,  the  uncultivated 
state  in  which  the  land  petitioned  for  lies,  ac- 
cording to  the  general  map  which  has  been 
formed  of  the  Sacramento  River,  and  whatpver 
else  it  was  found  convenient  to  attend  to,  in 
conformity  with  the  laws  and  regulations  on 
the  subject.  I  declare  Don  Manuel  Jimeno  the 
owner  of  eleven  squares  leagues  ( "  Sitioe  de 
Ganado  Mayor  " )  bistween  Saucramento  River, 
the  ranch  which  the  children  of  Senor  LarUn 
have  applied  for,  and  the  vacant  lands  lying 
south,  as  the  respective  sketch  shows.  Let  the 
corresponding  patent  be  issued ;  let  it  l)e  entered 
in  the  respective  book;  and  let  it  lie  delivered 
to  the  party  concerned,  for  his  security  and 
other  ends. 

(Signed)  Micheltorena." 

And  on  the  4th  November  the  patent  was  is- 
sued, tn  the  following  terms: 

"  [L.  S.]  The  citizen  Manuel 

[Maritime  Custom  House,  Micheltorena,  General 

Monterey.]  ^f   Brigrade     of    the 

Mexican  army,  Adjutant-General  of  the  staff 
of  the  same.  Governor,  Commandant-Genera], 
and  Inspector  of  the  Department  of  Cali- 
fomias. 

"[L.  8.]  Whereas  Don  Manuel 

LOovem't  of  the  Depart-  .Timeno  has  petitioned 
ment  of  the  CaUfomlas.]  for  his  personal  benefit 
for  the  tract  of  land  which  is  unoccupied  be- 
tween the  ranch  which  has  been  granted  to  the 
children  of  Don  Tomas  O.  Larkin,  the  River 
Sacramento,  and  the  uncultivated  lands  which 
are  on  the  side  of  the  south,  entirely  in  con- 
formity with  the  showing  in  the  corresponding 
plan.  The  necessaty  preliminaries  and  invwrtT 
gations  having  been  gone  through  with,  as  di- 
rected by  the  laws  and  regulations  on  the  sub- 
ject; exercising  the  authority  in  me  vested,  in 
the  name  of  the  Mexican  nation.  I  have  just 
granted  to  him  the  said  land,  subject  to  the  fol- 
lowing conditions: 

Ist.  He  may  inclose  it  without  prejudice 
to  the  crossways,  roads,  and  right  of  way; 
he  shall  enjoy  it  freely  and  exclusively,  destin- 
ing it  to  the  use  and  cultivation  which  best  suits 
him. 

2d.  He  shall  solicit  the  proper  judge  to 
give  him  juridical  possession  of  it  in  virtue  of 
this  grant,  for  the  which  lK>undaries  thereof 
shall  be  marked  out,  within  the  limits  of  which, 
besides  the  usual  landmarks,  he  shall  plant 
some  fruit-bearing  or  some  forest  trees  of  some 
uUlity. 

3d.  If  he  shall  contravene  these  conditions 
he  will  lose  his  right  to  the  land. 

Wherefore,  I  order  this  title,  being  of  itself 
duly  firm  and  valid.  Record  thereof  shall  be 
taken  in  the  proper  book,  and  that  it  he  deliv- 
ered to  the  party  interested  for  his  security,  and 
for  other  purposes. 

Given  in  Monterey,  this  fourth  day  of  No- 
vemlier,  one  thousana  eight  hundred  and  forty- 
four. 

(Sg'd)  Man'l  Michblt'a. 

(Sg'd)  Fkanc'o  Arce, 

First  Official. 

The  record  of  this  grant  has  been  taken  in 
the  proper  book,  at  folio. 

Fkanc'o  Abce. 
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On  the  3l8t  April,  1846,  Jimeno  made  appli- 
cation to  llieDepartmeDtal  Assembly  for  a  con- 
flrmatioD  of  his  grant. 

'*  To  THK  Excellent  Departmental  As- 
sehblt: 

I,  Manuel  Jimeno,  represent  before  Y.  E., 
with  all  due  respect,  that  by  the  adjoined  title 
is  proved  the  grant,  made  in  my  favor,  of  a 
tract  of  land  on  the  margins  of  the  Sacramento 
{"eorretponde")  River,  and,  inasmuch  as  it 
pertains  (correspond)  to  Y.  E.,  to  give  Y.  E. 
approval. 

I  beg  Y.  E.  to  deign  to  grant  it  to  me,  where- 
by I  will  receive  grace  and  mercy.  I  swear  so; 
and  Y.  E.  will  be  pleased  to  excuse  my  usage 
of  common  paper,  there  being  none  of  the  cor- 
reeponding  paper. 

(Signed)  Mancel  Jimeno. 

Monterey,  April  the  2l8t,  1846." 

And  on  the  3d  June,  the  same  year,  that  body 
acted  upon  the  application,  of  which  we  have 
the  following  record: 

"Anoblbs,  June  the  8d,  1846. 

Account  having  been  given  in  to-day's  ses- 
sion to  the  Excellent  Departmental  Assembly, 
with  this  instancy,  it  was  ordered  to  be  re- 
ferred, together  with  the  respective  record 
of  proceedings,  to  the  committee  on  vacant 
lands.        (Signed)       Augustin  Oliveba." 

Jimeno  and  bis  wife  conveyed  all  their  inter- 
est in  the  land  to  the  appellees  on  the  80th  Au- 
gust, 1847;  soon  after  which  the  grantees  took 
actual  possession,  and  have  occupied  and  pos- 
sessed the  same  ever  since. 

The  petition  to  the  Oovemor  was  accompa- 
nied with  a  sketch  or  map  giving  the  location 
and  boundaries  of  the  tract  solicited,  and  re- 
ferred, also,  to  a  general  map  of  the  valley  of 
(be  Sacramento  River,  made  by  Bidwell,  a  land 
surveyor,  the  same  year.  The  quantity  of 
land  was  not  specifically  designated  in  the  pe- 
tition. Neither  does  the  patent  itself  designate 
the  quantity,  but  refers  to  the  sketch  accom- 
panying the  petition.  But  the  concession  and 
direction  by  the  Glovernor  to  the  proper  officer 
to  issue  the  patent,  limits  the  quantity  to  eleven 
square  leagues,  and  which  concession  and  di- 
rection constitute  a  part  of  the  evidence  of  the 
title,  or  according  to  the  Mexican  vocabulary, 
a  part  of  the  "  exp«dt«nU,"  and  therefore  may 
well  qualify  and  limit  the  quantity  to  this  num- 
ber, even  if  the  number  of  leagues  within  the 
boundaries,  as  given  by  the  rough  sketch,  ex- 
ceeded it;  especially  should  this  construction 
bo  given  as  the  power  of  the  Governor  to  grant 
to  a  single  person  was  limited  so  as  not  to  ex- 
ceed this  quantity,  according  to  the  12th  sec- 
tion of  the  Decree  of  the  Mexican  Congress  of 
the  18th  August,  1824. 

The  decree  of  the  Commissioners,  and  also  of 
the  District  Court,  very  properly  limited  the 
confirmation  to  the  extent  only  of  eleven  square 
leagues,  provided  the  quantity  should  be  con- 
tained within  the  sketch  called  for  by  the  pat- 
ent, and  if  there  should  be  less  than  that  quan- 
tity, then  no  more  than  this  lesser  quantity  is 
confirmed. 

No  question  appears  to  have  l>een  made  as  to 
the  practicability  of  locating  the  grant  in  the 
tribunals  below;  nor  do  we  see  any  ground 
upon  which  such  a  question  could  have  been 
properly  raised  in  the  case. 
See  18  How. 


The  plan  or  sketch  found  in  the  exptdiente,  in 
connection  with  the  description  given  in  the 
grant,  furnishes  all  the  mateijals  essential  to  de- 
termine the  boundaries.  Three  sides  are  given, 
and  the  quantity  will  guide  the  surveyor  in 
closing  the  lines  by  running  the  fourth. 

It  has  been  suggested  on  the  argument  here, 
that  this  grant  is  a  fictitious  one,  made  by  tl.e 
Oovemor  to  the  Secretary  of  the  Territory  ac- 
cording to  the  forms  of  law,  for  the  purpo.>«  of 
defrauding  the  United  States.  One  answer  to 
the  suggestion  is.  that  no  objection  as  to  the 
bonafide»  of  the  grant  was  taken  before  either 
of  the  tribunals  below,  where  it  should  have 
been  made,  if  relied  on  by  the  government,  so 
as  to  have  given  the  claimants  an  opportunity 
to  have  met  it.  To  permit  it  to  be  taken  in  the 
appellate  court  for  the  first  time,  where  there  is 
no  opportunity  for  explanation,  would  be  a 
surprise  upon  them,  of  which  they  might  just- 
ly complain.  The  Commissioners  say,  "\ht 
grant  is  fully  proven,  and  we  find  no  cause  to 
doubt  its  genuineness. "  And  the  judges  of  the 
District  Court  observe,  "  that  the  graut  is  fully 
proved;  nor  is  its  genuineness  called  in  ques- 
tion." 

Besides  this  answer  to  the  suggestion,  even 
were  we  to  entertain  the  question,  we  see  noth- 
ing in  the  record  to  justify  the  imputation. 
The  grant  was  made  4th  November,  1844.  at  a 
time  when  California  was  in  the  full  possesf^ion 
of  the  Mexican  authorities,  and  more  than  a 
year  previous  to  any  hostile  entry  of  the  forces 
of  the  United  States,  and  more  than  three  years 
before  the  cession  of  the  country  to  this  Gov- 
ernment. The  fact  that  seems  most  to  lie  re- 
lied on  to  maintain  the  suggestion  is,  that 
Jimeno,  the  grantee,  was  the  Secretary  of  the 
Territory  at  the  time,  and  hence  the  grant  an 
act  of  favoritism.  But  there  is  nothing  in  the 
Decree  of  18th  August,  1824.  of  the  Mexican 
Congress,  or  in  the  Regulations  of  the  21st  No- 
vember, 1828,  forbidding  such  grants.  On  the 
contrary,  it  is  known  to  be  the  usual  mode  of 
remuneration  to  an  officer  of  the  government 
for  meritorious  public  services.  A  preference 
is  eiven  to  such  officers  in  the  distribution  of 
the  public  lands  by  the  9th  article  of  Decree  of 
1824,  above  referred  to. 

It  is  also  objected  that  the  grant  docs  not  con- 
lain  the  condition  of  confirmation  by  the  De- 
partmental Assembly:  and  also  that  there  has 
been  no  confirmation  by  that  body. 

The  5th  Regulation  of  November,  1828,  pro- 
vides, that  grants  to  individuals  or  families 
shall  not  be  definitively  valid  without  the  pre- 
vious approbation  of  the  Departmental  Assem- 
bly to  which  the  respective  "  eipedientet"  shall 
be  referred.  There  is  nothing  in  this  or  any 
other  regulation  that  requires  this  condition  to 
\je  inserted  in  the  patent. 

It  appears  from  the  records  in  the  case,  that 
the  grant  was  submitted  to  this  body  by  Jimeno 
on  the  21st  April,  1846;  and  that  that  body,  on 
the  8d  June  following,  referred  it  to  the  com- 
mittee on  vacant  lands;  but,  for  aught  that  ap- 
pears, no  further  action  was  had  upon  it.  The 
expediente,  however,  which  was  before  this  body, 
seems  afterwards  to  have  been  returned  to  the 
appropriate  office  for  the  keeping  of  these  rec- 
ords, and  was  found  in  the  government  ar- 
chives. 

The  6th  Regulation  of  1828  provides  that,  "  if 
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the  Governor  does  not  obtain  the  approval  of 
the  Departmental  Assembly,  he  shall  report  the 
same  to  the  supi^sme  government,"  together 
with  the  "  expediente," ■  for  its  decision.  Inaa- 
much  as  the  record  of  the  title  was  found  re- 
turned by  the  GJovernor  to  the  government  ar- 
chives, and  not  forwarded  to  the  supreme 
government,  it  is  insisted,  on  behalf  of  the 
claimants,  that  the  fair  presumption  is,  that 
the  grant  had  been  approved;  otherwise,  it 
would  not  have  been  returned  to  government 
archives. 

However  this  may  be,  it  is  not  important  to 
determine,  as  it  was  settled,  after  full  consider- 
ation, in  the  case  of  Fremont  v.  U.  8.,  S8  U.  8., 
p.  SU,  (17  How.,  542,  568);  that  the  omission 
to  procure  the  confirmation  under  circumstan- 
ces existing  similar  to  those  attending  this  case 
did  not  operate  to  defeat  or  avoid  the  title. 

The  grant,  in  that  case,  to  Alvarado,  was 
made  by  the  same  Governor,  and  in  the  same 
year  of  the  present  grant,  and  we  may  add 
that  the  grantee  was  a  military  ofiScer  of  the 
government  at  the  time;  the  present  grantee 
was  a  civil  oflBcer. 

The  same  case  also  furnishes  a  full  answer  to 
the  objections,  that  judicial  possession  was  not 
taken  of  the  land.  We  refer  to  the  grounds 
there  stated  without  repeating  them,  as  that 
facts  in  this  case  fully  warrant  the  view  there 
presented. 

It  is  also  objected  that  the  grant  does  not 
contain  the  usual  condition  of  cultivation  and 
habitation  within  the  year.  Neither  the  Act  of 
the  Mexican  Congress  of  1824  nor  the  Regula- 
tions of  1828,  prescribe  any  particular  form  of 
grants  or  patents  of  the  public  lands.  And 
there  appears  to  have  been  no  uniformity  in 
the  conditions  annexed  in  those  issued  by  the 
(lifTerent  political  chiefs,  nor  even  as  it  respects 
those  issued  by  the  same  individual.  Great 
latitude  seems  to  have  been  exercised  in  pre- 
t'cribing  these  conditions,  both  as  to  the  num- 
ber and  the  nature  of  them ;  also,  in  respect  to 
the  time  within  which  the  possession  was  to  be 
taken  when  inserted  as  a  condition.  It  is  un- 
derstood that  the  condition  was  usually  dis- 
pensed with  in  cases  where  the  grantee  was  in 
actual  possession  at  the  time  of  the  grant.  It 
was  probably  dispensed  with  in  the  present 
case.as  the  grauttu  was  the  Secretary  of  the  Ter- 
ritory, and  his  services  required  at  the  seat  of 
government;  especially,  as  it  appears  that  acivil 
disturbance  had  broken  out  Iwtween  the  polit- 
ical authorities,  and  which  continued  down  un- 
til possession  was  taken  of  the  country  by  the 
United  States  in  1846  and  1847. 

We  think  it  would  be  going  further  than  re- 
quired by  any  of  the  provisions  of  the  Law  of 
18:i4,  or  Regulations  uf  1828,  to  hold  the  grant 
void  for  the  want  of  this  condition  of  possession 
wiihin  a  limited  time;  more  especially,  as  itap- 
)>ears  that  actual  possession  was  taken  of  the 
land  as  soon  as  the  state  and  condition  of  the 
country  would  admit,  and  which  has  been  held 
ever  since.  And  we  are  the  more  bound  to  hold 
this  construction  in  respect  to  this  particular 
condition,  as  the  court  have  already  held,  after 
the  fullest  consideration,  that,  even  in  cases 
where  the  condition  is  contained  in  the  grant, 
the  non-compliance  with  its  terms  will  not  nec- 
essarily have  the  effect  to  avoid  the  title.  Cir- 
cumstances may  excuse  the  omission. 
48S 


Upon  the  whote,  we  are  «rUisfied  that  the  judg- 
ment of  the  court  beUne  vxu  right,  and  ihotUd  be 
affirmid. 

Mr.  Justice  Campbell,  dissenting: 
In  exercising  the  jurisdiction  conferred  by 
the  Act  of  (Jongress  of  the  3d  March.  1851,  in 
reference  to  claims  for  lands  in  California,  it 
seems  to  me  this  court  should  be  satisfied  that 
the  claimant  has  received  a  title  from  the  Gov- 
ernor who  was  a  legal  representative  of  the 
Mexican  nation,  and  that  no  credit  should  at- 
tach to  the  acts  of  the  tisurpers  who  from  time 
to  time  occasioned  anarchy  and  civil  war  in 
that  Territory ;  that  the  grant  should  be,  in  spirit 
and  effect,  a  colonization  grant,  in  accordance 
with  the  Mexican  laws;  that  it  should  describe 
the  lands  so  that  they  can  be  identified;  and 
that  the  conditions  of  improvement  and  occu- 
pancy should  be  substantially  fulfilled.  The 
case  before  us  is  a  claim  for  eleven  leagues  of 
land  lying  on  the  Sacramento  River,  with  that 
length,  and  of  a  league  in  width.  The  papers 
purport  to  have  been  made  during  the  first  four 
days  of  November,  1844,  by  the"  Governor  of 
the  Territory,  in  favor  of  one  Jimeno.  the  Sec- 
retanp  of  the  Government.  The  usual  inquiries 
could  not  be  made,  for  the  party  interested  was 
charged  with  the  performance  of  that  duty; 
though  the  Governor  recites  that,  in  making  the 

frant,  he  had  conformed  to  the  regulatfons. 
'be  patent  issued  the  4tb  November,  1844,  sub- 
ject to  the  conditions  that  juridical  possession 
should  be  taken,  and  the  proper  boundariee- 
marked  out,  and  that  the  grantee  should  plant 
fruit' bearing  or  forest  trees  of  some  utility; 
and  if  he  failed  to  perform  the  conditions  he 
should  lose  the  land.  No  act  was  done  by  thi» 
person  during  1844  or  1845,  or  the  early  part 
of  1846,  which  indicates  any  claim  on  his  part 
to  this  land.  There  is  a  petition  entered  by 
himself  on  the  expediente,  directed  to  the  De- 
partmental Assembly,  dated  2t8t  April,  1846, 
asking  for  a  confirmation  and  a  certificate  of 
one  Olivera.  dated  8d  June,  1846,  that  it  bad 
been  presented  and  referred  to  the  committee 
of  public  lands.  Here  the  connection  of  Jimeno- 
terminates.  The  preparation  of  these  papers  is 
the  whole  extent  of  that  connection.  In  Au- 
gust, 1847,  the  petitioner,  Larkin,  Consul  of  the 
United  States  at  Monterey,  purchases  from 
Jimeno  this  claim  for  $1,0(J0,  or  rather,  that  is, 
the  price  recited  in  the  deed  of  Jimeno  to  him. 
The  American  flag  had  been  raised  at  Monterey 
twelve  months  before,  and  the  whole  countiy 
was  then  in  possession  of  General  Kearney. 

We  have  some  unsatisfactory  evidence  that 
Larkin,  either  in  1847  or  1848,  sent  a  Spaniard 
to  enter  upon  this  land;  a  camp,  in  which  be 
might  find  a  shelter  and  some  conveniences  for 
collecting  cattle,  form  the  facts  of  this  settle- 
ment. 

Neither  Jimeno  nor  Larkin  entered  upon  or 
occupied  the  land.  This  evidence  merely  shows 
that  Larkin  was  laying  the  foundations  for  a. 
claim  upon  the  United  States,  and  was  wholly 
unconnected  with  the  Mexican  regulations. 
The  evidence  satisfied  me  that  this  claim  was 
fabricated  after  the  difiicullies  between  tbe 
United  States  and  Mexico  had  occurred, with  a 
view  to  enable  the  American  Consul  at  Mont- 
erey to  profit  from  it,  in  the  event  of  the  ces- 
sion of  the  country  to  the  United  States.   I  lay 
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no  atrees  upon  the  fact  that  the  papers  are 
found  in  the  archives.  I  presume  Jimeno  was 
the  keeper  of  those  archives.  I  dissent  from  the 
judgment  of  the  court  confirming  this  claim. 

See.  also,  Mr.  JutUee  Daniel's   dissenting 
opinion  in  Arguelio  v.  United  State*,  ante. 

Arg-Hoff.  L.  C,  41.  „  ,     

ated-18  How.,  680;  10  WaU.,  888 :  18  Wall.,  UK. 


ALEXANDER  DENNI8TOUN,  JOHN 
DENNISTOUN,  WILLIAM  WOOD,  Part- 
ners under  the  Style  of  A.  Dssmenovs 
&  Co.,  Plaintiffs, 

V. 

ROGER  STEWART. 

(See  S.  C,  18  How.,  fi85-fiO».) 

Juritdietion — question*  certified,  mutt  be  quesHom 
of  law — point*  mutt  be  tingle,  and  not  cover 
whole  ca*e. 

In  order  that  this  court  may  have  jurisdiction 
under  the  Act  of  April  29,  WOi.  authorlzlnr  divis- 
ions of  opinion  to  be  certified,  the  following  req- 
uisites are  necessary: 

1.  They  must  be  questions  of  law  and  not  ques- 
tions of  fact— distinctly  and  particularly  stated. 

2.  The  points  must  be  single  and  not  bring  up  the 
whole  case  for  decision. 

The  oertiOcate  not  presentinit  to  this  court  any 
speolflo  question  of  law,  but  referring  to  this  court 
the  entire  law  of  the  case  as  It  might  arise  upon  all 
'  the  facta  supposed  by  the  court,  and  which  had  not 
been  found  by  the  Jury,  this  court  cannot  take 
jurisdiction. 

Arffued  Apr.  IS,  1856.    Decided  May  IS,  1SB6. 

ON  a  certificate  of  division  in  opinion  be- 
tween the  Judges  of  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
AJabama. 
The  case  is  fully  stated  \yy  the  court. 
Mr.  PhiUps  for  plaintiffs. 
Mr.  Rog^r  Stewart,  in  person. 

Mr.  Juttiee  Daniel  delivered  the  opinion  of 
the  court: 

This  cause  comes  before  us  upon  a  certificate 
of  division  in  opinion  between  the  judges  of  the 
Circuit  Court  of  the  United  States  for  the  5th 
Circuit  and  Southern  District  of  Alabama. 

The  evidence  before  the  Circuit  Court  on 
which  the  division  in  opinion  arose,  was  of  the 
following  character: 

The  defendant,  on  the  9th  day  of  September, 
1850,  at  Mobile,  in  the  names  of  James  Reid  & 
Co..  of  which  firm  the  defendant  was  a  mem- 
ber, drew  a  bill  on  Henry  Ooa  Booth,  at  Liver- 
pool, for  the  sum  of  £4,417  14«.  lid.  sterling, 
payable  at  sixty  days'  sight,  to  the  order  of  the 
drawers  in  London,  on  account  of  1,058  bales 
of  cotton,  shipped  by  the  drawers  to  the 
drawee  by  the  ship  Windsor  Castle. 

This  bill  was  indorsed  by  the  defendant,  by 
the  name  and  style  of  his  firm,  to  the  plaintiffs, 
and  after  acceptance,  having  been  returned  pro- 
tected for  non-payment,  an  action  of  axsumpsit 
was  brought  for  the  amount  of  the  bill  and 


Narrm.—Ca»t»eertiMd  on  dtvlsUm  of  Cimiil  Court. 
Juritdietion  of  C.  S.  Supreme  Oiurt.  On  what  d(- 
nUUin  shoutd  Be.  See  note  to  Webster  v.  Cooper,  10 
How..  M. 
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charges  by  the  indorsees  against  the  defendant 
as  drawer. 

Upon  the  trial  before  the  Circuit  Court  there 
were  introduced  and  read  the  testimony  of  sun- 
dry witnesses,  examined  on  the  part  both  of  the 
plaintiffs  and  the  defendant. 

The  object  of  the  plaintiffs  was  to  sustain 
their  right  of  recovery  upon  the  bill,  by  show- 
ing that  this  right  had  not  been  lost  or  impaired 
by  any  irregularity  or  delinquency  of  the  plaint- 
iffs as  indorsees  and  holders  of  the  bill  for  value. 

By  the  evidence  adduced  by  the  defendant  It 
was  designed  to  show  that,  previously  to  the 
purchase  of  the  1,058  bales  of  cotton,  and  as  a 
part  orthe  agreement  on  which  the  purchase 
was  to  be  maide,  the  defendant,  or  the  person  or 
persons  by  whom  the  funds  for  that  purchase 
should  be  advanced,  should  hold  the  bill  of 
lading  of  the  cargo  as  security  for  such  ad- 
vances; that  this  agreement  was  adopted  by  the 
plaintiffs,  who  required  and  received  the  bill 
of  lading  as  a  precedent  condition  to  their  pur- 
chase of  the  bills  drawn  on  Booth  by  the  de- 
fendant; that  the  bill  of  lading  thus  received  as 
a  security,  was  transmitted  by  the  plaintiffs  to 
a  branch  of  their  firm  in  Liverpool,  and  by  the 
Liverpool  branch,  with  the  knowledge,  and  in 
violation  of  that  agreement,  was  surrendered  to 
one  Byrne,  a  creditor  of  Booth,  and  thus 
diverted  from  the  purposes  it  was  intended,  to 
secure. 

Upon  the  instructions  prayed  from  the  court 
to  the  jury,  the  court  were  divided  in  opinion 
upon  the  following  questions: 

1.  Whether  the  firm  of  Dennistoun,  Wood 
&  Co.,  Of  New  York,  or  the  plaintiffs,  were 
bound  to  bold  the  said  bill  of  lading  for  the 
shipment  on  the  said  Windsor  Castle  as  a  secu- 
rity for  the  bill  of  exchange  described  in  the  dec- 
laration; and  whether  any  amount  of  loss  aris- 
ing to  the  said  defendant  from  their  failure  to 
hold  the  said  bill  for  the  purpose  of  securing 
the  proceeds  of  the  cotton  specified  therein,  for 
the  payment  of  the  bill  of  exchange  described 
in  the  declaration,  can  be  used  as  a  defense 
against  the  bill,  or  any  part  thereof. 

2.  Whether  the  said  Dennistoun  &  Co.  were 
required  to  hold  the  said  bill  of  lading  as  a  secu- 
rity for  any  bill  of  exchange  drawn  by  the  de- 
fendant or  his  agents  upon  the  said  shipment  of 
cotton,  other  than  those  to  which  the  same  was 
attached,  or  of  which  they,  the  said  plaintiffs, 
had  specific  and  direct  notice  at  the  time  of  the 
settlement  with  Byrne  in  the  manner  stated  in 
the  depositions;  and  whether  notice  to  Dennis- 
toun, Wood  &  Co. ,  In  New  York,  was  opera- 
tive as  a  notice  to  the  plaintiffs  in  Liverpool, 
though  no  notice  was  received  by  the  house  la 
Liverpool  of  such  outstanding  bill  before  said 
settlement. 

3.  Whether,  if  the  plaintiffs  surrendered  the 
said  bill  of  lading  to  the  said  Byrne,  under  a 
promise  from  him  that  the  proceeds  of  the  cot- 
ton should  be  applied  to  the  payment  of  bills  that 
might  come  forward,  and  that  this  bill  should 
subsequently  come  forward ;  and  that  the  plaint- 
iffs have  failed  to  sue  said  Byrne,  or  to  take 
any  other  legal  proceeding  against  him,  and 
that  the  said  Byrne  has  the  proceeds  of  the  cot- 
ton more  than  sufficient  to  pay  the  bill,  these 
facts  or  any  other  facts  in  connection  therewith 
that  are  conlained  in  the  said  testimony,  offer 
any  defense  against  the  case  of  the  plaintiffs. 
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4.  Whether  any  view  of  the  evidence  Intro- 
duced upon  the  eaid  trial  and  hereto  attached, 
would  warrant  the  jury  in  finding  for  tlie 
defendant,  upon  this  point  of  the  defense,  to 
the  case  of  the  plaintiffs. 

5.  And  the  further  question  arose,  whether 
the  Statute  of  Alabama  regaling  the  damages 
upon  bills  of  exchange  lilie  the  present,  re- 
turned under  protest,  regulates  the  rate  of 
damage  in  this  case. 

We  think  that  our  jurisdiction  of  the  ques- 
tions certified  on  the  record  of  this  cause,  is 
forbidden  by  previous  decisions  of  this  court, 
bearing  upon  those  questions  considered  sepa- 
rately, as  well  as  upon  the  case  as  presented  by 
them  in  an  aggregate  point  of  view. 

In  the  interpretations  by  this  court  of  the  Act 
-of  Congress  of  April  29.  1802,  authorizing 
-divisions  of  opinion  at  circuit  to  be  certified, 
the  following  requisites  have  been  prescribed 
as  indispensable  to  the  jurisdiction  of  this  court 
over  questions  upon  which  the  judges  shall 
have  been  opposed  in  opinion: 

1st.  They  must  be  questions  of  law  and  not 
questions  of  fact — not  such  as  involve  or  imply 
conclusions  or  judgment  by  the  judges  upon 
the  weight  or  effect  of  testimony  or  facts  ad- 
duced in  the  cause.  VitU  Wilson  v.  Bamum, 
8  How.,  258.  And  the  question  or  questions 
upon  which  the  judges  were  opposed  in  opin- 
ion must  be  distmctly  and  particularly  stated 
with  reference  to  that  part  of  the  case  upon 
which  such  question  or  questions  shall  have 
arisen.  Vide  The  United  Statei  v.  Briggi,  5 
How.,  308.  It  is  said  by  the  Chief  Justice,  in 
delivering  the  opinion  of  the  court  in  this  case, 
"we  are  not  authorized  to  decide  in  such  cases 
unless  the  particular  point  upon  which  the 
judges  differed  is  stated;"  again,  he  says:  "  the 
difference  of  opinion  is  indeed  stated  to  have 
been  on  the  point  whether  the  demurrer  should 
be  sustained.  But  such  a  question  can  hardly 
be  called  a  point  in  the  case  within  the  mean- 
ing of  the  Act  of  Congress,  for  it  does  not  show 
whether  the  difiiculty  arose  upon  the  construc- 
tion of  the  Act  of  Congress  on  which  the  in- 
dictment was  founded,  or  upon  the  form  of 
proceeding  adopted  to  inflict  the  punishment, 
or  upon  any  supposed  defect  in  the  counts  in 
the  indictment.  On  the  contrary,  the  whole 
case  is  ordered  to  be  certified  upon  the  indict- 
ment, demurrer  and  joinder,  leaving  this  court 
to  look  into  the  record  to  determine  for  itself 
whether  any  sufficient  objection  can  be  made 
in  bar  of  the  prosecution. 

2d.  The  points  stated  must  be  single,  and 
must  not  bnng  up  the  wnole  case  for  decision. 

In  the  establishment  of  this  position,  the  rul- 
ings of  this  court  have  been  reiterated,  and 
most  explicit. 

Beginning  with  the  case  of  The  U.  8.  v.  John 
Bailejf,  9  Pet. ,  257,  it  is  in  that  case  declared  by 
the  late  Chief  Justice,  that  "the  language  of 
the  6th  section  of  the  Act  to  amend  the  judicial 
system  of  the  United  States  shows  conclusively 
that  Congress  intended  to  provide  for  a  division 
of  opinion  on  single  points  which  frequently 
occur  in  the  trial  of  a  cause;  not  to  enable  a 
circuit  court  to  transfer  an  entire  cause  into  this 
court  before  a  final  judgment ;  a  construction 
which  would  authorize  such  a  transfer  would 
counteract  the  policy  which  forbids  writs  of  er- 
ror or  appeals  until  the  judgment  or  decree  be 
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final."  To  the  same  effect,  and  enunciated  in 
language  equally  if  not  even  more  explicit,  will 
be  found  the  decisions  of  Adanu  A  Go.  v.  Jonet, 
12  Pet.,  207;  of  White  v.  Turk  et  al.,  12  Pet., 
288;  of  Neemith  v.  Sheldon  et  al.,6  How..  41: 
of  Webster  v.  Cooper,  10  How.,  64. 

Upon  the  trial  in  the  Circuit  Court  the  ex- 
amination of  witnesses  was  introduced  and  re- 
lied on  both  by  plaintiffs  and  defendant  to  nbow 
the  nature  of  the  agreement  upon  which  the 
cargo  of  The  Windsor  Castle  was  purchased.and 
upon  which  the  plaintiffs  consented  to  purchase 
and  did  purchase  the  bills  drawn  by  the  de- 
fendant upon  Booth ;  the  character  of  the  seen- 
rity  proffcred.and  said  to  have  been  accepted.in 
the_  bill  of  lading,  for  the  Indemnity  of  the 

C'Dtiffsin  purchasing  the  bills  drawn  upon 
th,  and  the  obligation  of  the  same  plaintiffs 
not  to  surrender  that  security,  nor  to  use  it  to 
the  detriment  of  the  defendant.  The  ca«e  was 
not  placed  before  the  judges  upon  any  geneitd 
or  settled  principle  of  the  law  merchant,  nor 
was  their  opposition  in  opinion  founded  upon 
a  case  molded  and  governed  simply  by  that 
law,  but  they  have  divided  upon  a  case  which 
was  or  might  have  been  affected  by  facts  heard 
in  evidence,  the  influence  of  which  facts,  as 
controlling  the  acts  and  obligations  of  the  par- 
ties, fell  peculiarly  and  properly  within  the 
province  of  the  jury. 

Again ;  we  do  not  think  that  the  certificate  of 
the  Judges  of  the  Circuit  Court  conforms  to  the 
settled  interpretation  of  the  Act  of  Congre-ss  as 
expounded  by  the  cases  cited,  in  presenting  to 
this  court  any  single  or  specific  question  of  law  ' 
arising  in  the  progress  of  the  cause,  but  that  it 
refers  to  this  court  the  entire  law  of  the  case  as 
it  might  arise  upon  all  the  facts  supposed  by 
the  court,  and  which  have  not  been  found  by 
the  jury. 

We  are  thertfore  of  the  opinion  that  this  court 
cannot  take  jurisdiction  of  this  ease  as  certified 
from  the  Oireuit  Court,  but  that  it  dtortld  be  re- 
manded to  that  court  to  be  proceeded  in  according 
to  law. 

Clted-3  Wall.,  251, 268. 


ADAM  OGILVIE  kt  al.,  OmpTU, 

V. 

THE   KNOX    INSURANCE    COMPANY, 
Et  Al. 

(See  8.  C.  18  How.,  6T7-681. 

Case  certified  for  division  of  opinion — question 
abstract. 

A  case  oertlfled,  on  account  of  division  of  opinion 
between  circuit  Judgres.  beingr  a  question  of  iniud, 
by  flffent  of  Inauranco  Companr*  and  the  liability  of 
the  Company  for  such  fraud,  and  there  belnfr  no 
fact  shown  by  which  the  precise  connection  of  the 
aKent  with  the  Company  is  established,  or  the 
character  or  extent  of  his  representations  upon 
which  the  Company  was  claimed  to  bo  bound: 
Held  that  the  question  was  abstract  and  greueral: 
and  there  is  notnlDor  t>efore  the  court  upon  which 
the  court  could  deduce  any  conclusion  applicable 
to  the  case,  and  the  cose  was  remanded. 

Submitted  Apr.  18. 1866.  Decided  May  IS,  1856. 

ON  A  a  certificate  of  division  in  opinion  be- 
tween the  Judges  of  the  Circuit  Court  of 
the  United  States  for  the  District  of  Indiana. 
The  bill  in  this  case  was  filed  in  the  Circnit 
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Court  of  the  UDiled  States  for  the  District  of 
Indiana,  by  the  complainants,  against  the  Knox 
Insurance  Co.,  and  twenty-flve  stockholders  of 
said  Company,  to  enforce  the  payment  of  cer- 
tain judgments  against  the  Company. 

On  the  hearing  of  the  case  in  the  court  tte- 
low,  the  judges,  being  opposed  in  opinion, 
certified  the  case  to  this  court. 

A  further  statement  appears  in  the  opinion 
of  the  court. 

Mr.  Saunnel  Jadah,  for  complainants: 

The  subscriptions  are  not  void,  but,  admit- 
ting the  truth  of  the  answers,  only  avoidable 
at  the  election  of  the  subscribers;  and  conse- 
quently, until  such  election,  the  subscribers 
were  stockholders.  If  so,  they  gave  it  credit 
and  enabled  it  to  obtain  the  premiums  of  the 
complainants,  and  are  within  the  rule  stated 
in  8to.  on  Agency,  sec.  137. 

But  this  case  is  stronger;  the  right  of  election 
is  limited.  A  man  by  negligence  mar  affirm 
a  contract,  subject  to  t>e  avoided  by  him  for 
fraudulent  representations. 

The  contract  will  be  affirmed,  if  the  party 
deals  with  the  article  as  his  own  {Campbeii 
▼.  Fleming.  1  A.  &  E.,  40;  Ferguson  v.  Gar- 
ringion.  9  Bam.  &  C,  S9);  or  does  not  use  due 
diligence  to  discover  the  fraud  (Veaeie  v. 
WiUianu,  8  Story,  612);  or  did  not  rescind  at 
once  {Selmty  v.  Fogg,  6  Mees.  &  W.,  88; 
Sar.  R.  R.  Co.  v.  Row,  24  Wend..  74);  or  at 
tbe  earliest  moment  (Motion  v.  Bovel,  1  Den., 
69):  or  does  not  act  promptly  and  rescind 
in  toto.  {Wheaton  v.  Baker,  14  Barb..  694; 
Mvnn  V.  Worrall,  16  Barb.,  221). 

Is  there  any  evidence  that  the  defendants  did 
use  any  diligence  to  discover  the  fraud,  or  that 
they  did  act  promptly  or  did  rescind  at  once? 

On  the  contrary,  the  admission  is,  that  at  the 
end  of  three  months  they  renewed  their  notes. 
Hence,  not  onlv  was  the  Corporation  the 
agent  of  the  defendants  when  the  contracts 
with  the  complainants  were  made,  but  the  de- 
fendants have  precluded  themselves,  by  their 
negligence,  from  all  right  to  rescind. 

Hiomi  V.  Holtom.  18  Eng.  L.  &£q.,  696. 

Mr.  R.  Crawford,  for  defendants: 

Are  said  depositions  competent  evidence? 

One  defendant  may  be  examined  by  his  co- 
defendant,  if  not  interested  in  favor  of  the 
party  examining  him. 

3  Dan.  Ch.  Pr.,  1036, 1048;  1  Barb.  Ch.  Pr., 
261;  1  Hoff.  Ch.  Pr.,  495;  Oris.  Ev.,  248; 
Greenl.  Ev.,  sec.  818. 

And  these  text  writers  are  supported  by  an 
abundance  of  authority  in  England  and  the 
United  States. 

See  Piddoek  v.  Brown,  8  P.  Wms,.  288; 
Murray  v.  Shadwa,  3  Yes.  &  B..  405;  £«e  v. 
Atkinmm,  2  Cox,  413:  Aihton  v.  Parker,  14 
Sim..  682;  Warner  v.  Danieh,  1  Wood.  &  M.. 
«0;  Qnelet  v.  Whitman,  10  Conn..  121;  Kirk 
y.  Hodgton,  2  Johns.  Ch.,  550;  McDonald  y. 
AetZwn,  ((Johns.  Ch.,  304;  B.  C,  3  Cow.,  139; 
Norton  v.  Wood»,  6  Paige,  251 ;  MiOer  v.  Me- 
Can,  7  Paige,  457;  /lodges  v.  MuUikin,  1 
Bland.,  503;  Willianu  v.  Maitland,  1  Ired.  Ch., 
93;  Wright  v.  Wright.  2  McCord's  Ch.,  1B5; 
Holman  v.  Bank  of  Norfolk,  12  Ala..  896; 
Douglan  v.  RoWert,  7  J.  .T.  Marsh,  1:  AlUton 
▼.  AlUton,  7  Dana,  90;  Wheeler  v.  Emerton, 
2  Blackf.,  298;  McPheeten  v.  MePheeten,  6 
Blackf.,  221;  SprouUv.  Samuel,  4  Scam.,  185. 
See  lb  Row. 


Will  the  fraud  of  the  Insnrance  Company's 
agent,  in  procuring  the  subscriptions,  notes 
and  bills,  if  sufficient  to  avoid  the  subscrip- 
tions, notes  and  bills,  as  against  the  Insurance 
Company,  be  a  defense  against  these  plaintiffs? 

These  defendants  were  procured  to  subscribe 
by  fraud;  their  subscriptions  are  absolutely 
void  at  their  option,  and  they  are  not  stock- 
holders at  all. 

It  is  hardly  necessary,  but  we  will  refer  the 
court  to  the  following  authorities,  as  to  fraud 
committed  by  an  agent:  Chit.  Cont.,  679^80; 
I  Slo.  Eq.  Jur,  sec.  866;  Dogget  v.  Emerton, 
8  Sto.,  735;  Maton  v.  (>o%.  1  Wood.  A  M., 
842;  Swaiara  R.  R.  Co.  v.  Brvne,  6  Gill.  41; 
Crump  V.  U.  8.  Mining  Co.,  7  Gratt,  862. 

As  to  laches  in  dieafflrming,  Doggett  v.  Em- 
erton, 8  Sto.,  740;  Maton  v.  Crotby,  tupra; 
Smith  V.  Babeoek,  2  Wood.  &  M.,  264. 

Mr.  Juttiee  Daniel  delivered  the  opinion  of 
the  court: 

The  complainants,  by  bill  in  equity,  claim 
an  indemnity  for  losses  upon  policies  issued  to 
them  by  the  Company.  They  allege  that  the 
Company,  by  its  charter,  were  authorized  after 
their  organization,  to  increase  the  amount  of 
their  stock  by  further  subscriptions  thereto. 
That  in  virtue  of  the  authority  of  this  permis- 
sion, several  individuals,  who  are  made  defend- 
ants to  the  bill,  did  in  June,  1850,  subscribe 
for  shares  in  the  Company:  that  they  had  paid 
in  cash  a  portion  of  those  shares,  and  had  ex- 
ecuted for  the  residue  securities  which  were 
still  unpaid.  The  bill  further  alleges  that  the 
Company  are  destitute  of  funds  or  property 
which  can  be  reached  by  execution,  and  prays 
that  the  amounts  subscribed  by  the  individual 
defendants  as  stockholders,  and  which  are  still 
unpaid,  may  be  applied  to  the  satisfaction  of 
of  the  demand  of  the  complainants. 

The  answer  of  the  Company,  which  is  not 
made  a  part  of  this  record,  is  stated  to  contain 
a  general  admifwion  of  the  charges  in  the  bill. 
The  individual  defendants,  whilst  they  do  not 
deny  their  subscription  to  the  stock  of  the 
Company,  nor  their  execution  of  the  securities 
for  the  payment  of  that  subscription,  deny 
their  liability  to  payment  thereof,  upon  the 
ground  that  their  sul^ription,  and  the  execu- 
tion of  those  securities,  were  obtained  from 
them  by  fraudulent  representations  by  the  agent 
of  the  Company,  as  to  the  amount  of  the  stock 
actually  subscribed,  and  us  to  the  funds  pos- 
sessed by  the  Company.  The  depositions  of 
three  of  the  individual  defendants  were  offered 
in  evidence  on  behalf  of  othere,  who  were  co- 
defendants,  to  prove  the  fraud  in  the  agent  of 
the  Company  alleged  in  the  answers,  and  were 
excepted  to  as  incompetent  evidence.  But  the 
facts  stated  by  these  witnesses  are  not  set  forth 
in  the  record.  At  the  hearing  the  following 
order  was  made  by  the  court,  viz. :  And  now. 
at  the  May  Term,  1855,  under  the  pleadings  and 
on  the  facta  above  set  forth,  the  following 
question  occurred: 

Ist.  Are  the  depositions  of  the  defendants, 
Savitz,  Cullom.  and  Schwartz,  under  the  cir- 
cumstances of  this  case,  and  to  the  effect  above 
stated,  competent  as  evidence  for  their  co-de- 
fendantsY 

2d.  Will  the  fraud  of  the  agent  of  the  Enox 
Insurance  Company  in   procuring  said  sub- 
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scriptiong,  notes  and  bills,  if  sufBcieDt  to  avoid 
the  said  subscriptions,  notes  and  bills,  as 
against  the  said  Insurance  Company,  be  a 
defense  against  the  complainants  in  this  suit? 

Upon  the  first  question  propounded  by  the 
certificate  in  this  case,  we  deem  it  unnecessary  to 
express  an  opinion,  because,  whatever  might 
be  the  opinion  of  this  court  as  to  the  degre«^of 
interest  which  shall  disqualify  a  witness,  we 
consider  the  solution  of  any  such  question  as 
irrelevant,  under  the  considerations  by  which 
our  opinion  upon  this  case  as  presented  to  us 
must  be  controlled. 

The  foundation  of  the  case  certified,  is  the 
assumption  of  fraud  practiced  by  the  ag^nt  of 
the  Insurance  Company,  and  secondly,  an  in- 
quiry as  to  the  liability  of  the  Company  from  the 
connection  of  the  Company  as  principal  with 
their  agent,  and  from  the  character  of  the  fraud 
as  assumed  above. 

The  question  of  fraud  or  no  fraud,  is  one 
necessarily  compounded  of  fact  and  of  law; 
and  without  a  correct  and  precise  knowledge 
of  the  facts  from  which  the  legal  conclusions 
should  be  deduced,  It  is  not  easy  to  perceive 
how  any  legal  conclusion  can  be  reached. 

In  this  case,  as  certified,  there  is  no  fact 
shown  by  which  the  precise  connection  of  this 
alleged  agent  with  the  Company.is established; 
or  the  character  or  extent  of  any  representa- 
tions said  to  have  been  made  by  him,  and  upon 
which  it  is  assumed  that  the  Company  may  be 
bound.  There  is  nothing,  then,  before  us  upon 
which  this  court  could  deduce  any  inference 
or  conclusion  properly  applicable  to  the  case  as 
it  really  exists. 

The  question  which  may  be  propounded, 
therefore,  appears  to  be  one  that  is  entirely  gen- 
eral and  abstract,  and  which  can  admit  of  no 
answer  but  one  which  is  equally  abstract  and 
general,  and  which  may,  in  truth,  have  no  ap- 
plication to  the  case. 

We  therefore  think  that  thit  eertifieate  admii» 
of  no  other  answer  t/ian  an  order  that  Oie  ease 
he  remanded  to  the  OireuU  Court,  to  be  proceeded 
in  according  to  lam. 

8.  C-22  How.,  380 ;  2  Black.,  539. 
ated-S  Wall.,  2Sa. 


JONATHAN  CROCKETT.  ARCHIBALD  C. 
SPAULDING,  JOHN  GREGORY,  CHRIS 
TOPHER    DYER,    asd    NATHANIEL 
DYER,  Libelants  and  AppeUant*, 
«. 
THE    STEAMBOAT   ISAAC    NEWTON. 
Her  Tackle,  &c.,  Isaac  Nbwton.  Claimant. 
(See  S.  C.  18  How..  5gl-&M.) 

CoUttion — taUing  tend  meeting  steamer — devia- 
tion of  rule. 

The  general  ruleia,  for  a  saillngr  vessel,  meetlngr  a 
stenmer,  to  keep  her  course,  while  the  steamer 
takes  the  necessary  measures  to  uvoid  a  collision. 

Tbougrb  this  rule  should  not  be  observed  when 
its  observance  must  occasion  a  collision  and  a  de- 
parture from  It  would  prevent  one,  yet  it  must  be 
a  strnnv  case  which  puts  a  sailing  vessel  In  the 
wroHK  forobojrlng  the  rule. 

The  court  must  clearly  see,  not  onlr  that  a  devia- 


NuTE.— See  note  to  Dennlstoun  v.  Stewart,  infra, 
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tion  from  the  rule  would  have  prevented  collision, 
but  that  the  commander  of  saliinir  vessel  was 
iniilty  of  neerligenoe  io  not  seeing  the  neoeasi^ 
for  a  departure  from  the  rule,  and  acting  acooro- 
Ing-ly. 

Attempt  of  steamer  to  come  to  landing  t>etwe«i 
vessels  at  anchor  without  flrstasoortaining  that  the 
track  was  clear,  was  culpable. 

Argued  Apr.  19,  1856.     Decided  May  It,  1866. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of 
New  York. 

In  this  case  the  appellants  filed  their  libel  as 
owners  of  the  schooner  Hero,  against  the 
steamboat  Isaac  Newton,  her  tackle,  &c..  for  a 
recovery  of  damages  alleged  to  have  been  sus- 
tained by  reason  of  a  collision  between  said 
vessels. 

The  District  Court  dismissed  the  libel.  Li- 
belants appealed  to  the  Circuit  Court,  by 
which  the  decree  of  the  District  Court  was  af- 
firmed. 

The  case  further  appears  in  the  opinion  of 
the  court. 

Messrs.  E.  C.  Benedlet  and  William  M. 
Evarta,  for  the  appellants. 

Mr.  Henry  B.  Cowles,  for  the  appellees. 

Mr.  Justice  Curtia  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Cir- 
cuit Court  of  the  United  States  for  the  Southern 
District  of  New  York,  in  a  cause  of  collision, 
prosecuted  by  the  owners  of  the  schooner 
Hero,  against  the  steamer  Isaac  Newton. 

On  the  sixteenth  of  July,  1850,  the  schooner, 
of  the  burden  of  one  hundred  tons,  which  bad 
been  lying  at  pier  No.  15  on  the  North  River, 
in  the  City  of  New  York,  hauled  out  of  the 
dock,  soon  after  sunrise  got  up  her  mainsail 
and  both  jibs,  and  pushed  off  into  the  stream. 
The  tide  was  about  half  ebb,  setting  to  the 
southward  and  eastward,  and  the  wind  was 
about  southeast,  but  so  light  that  very  little 
way  could  be  made.  A  brig  was  at  anchor  in 
the  river,  a  little  below  pier  No.  15,  about  one 
hundred  and  fifty  yarns  from  the  piers;  and 
immediately  below  the  brig,  at  the  aistance  of 
about  three  hundred  feet,  two  ships  were  also 
anchored.  When  The  Hero  had  got  within  a 
short  distance  of  the  brig,  and  was  nearly  be- 
tween the  brig  and  the  town,  and  while  her 
crew  were  in  the  act  of  hoisting  the  peak  of  the 
foresail,  the  body  of  the  sau  being  up,  the 
steamer  Isaac  Newton  came  down  the  river, 
and  seeing  no  clear  passage  to  her  dock  at  pier 
No.  16,  except  that  of  about  three  hundred 
feet,  between  the  brig  aud  the  ships  at  anchor, 
swung  round,  passed  between  those  vessels  at 
anchor,  straightened  up  alongside  the  brig  for 
her  dock,  and  then,  lor  the  hrst  time,  discov- 
ered The  Hero  directly  in  her  course.  The  two 
ships  being  at  anchor  astern  of  the  steamer,  the 
latter  could  not  back,  without  the  certainty  of 
injuring  herself  and  one  of  the  ships;  she  kept 
on  her  course,  struck  The  Hero  on  the  starboard 
bow,  which  was  stove,  and  the  schooner  almost 
immediately  filled. 

It  is  pleaded  that  The  Hero  was  in  fault,  be- 
cause her  helm  was  not  put  hard  down  and 
kept  there,  when  the  danger  was  first  discov- 
ered. The  distance  between  the  steamer  and 
the  schooner,  when  the  latter  straightened  up 
and  headed  for  the  former,  was  only  aboat 
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four  hundred  feet,  as  testified  by  the  pilot  in 
charge  of  the  steamer.  The  opportunity  for 
the  schooner  to  make  any  maneuver,  was  con- 
sequently very  small ;  and  though  some  of  the 
witnesses  say  there  was  breeze  enough  at  the 
moment  to  give  the  schooners  steerage  way,  oth- 
ers deny  this.  It  must  be  rememt>ered  that  the 
general  rule  is,  for  a  sailing  vessel,  meeting  a 
steamer,  to  keep  her  course,  while  the  steamer 
takes  the  necessary  measures  to  avoid  a  col- 
lision. And  though  this  rule  should  not  be  ob- 
served when  the  circumstances  are  such  that  it 
is  apparent  its  observance  must  occasion  a  col- 
lision, while  a  departure  from  it  will  prevent 
one,  yet  it  must  be  a  strong  case  which  puts  the 
sailing  vessel  in  the  wrong  for  obeying  the 
rule.  The  court  must  clearly  see,  not  only 
that  a  deviation  from  the  rule'  would  have  pre- 
vented collision,  but  that  the  commander  of  the 
sailing  vessel  was  guilty  of  negligence  or  a  cul- 
pable want  of  seamanship,  in  not  perceiving 
the  necessity  for  a  departure  from  the  rule,  and 
acting  accordingly. 

We  do  not  think  this  was  such  a  case.  Be- 
sides, the  master  of  the  schooner  teslifles  that 
the  helm  of  the  schooner  had  been  put  hard 
down  by  him,  and  fastened  there  in  a  becket. 
as  soon  as  be  saw  the  steamer,  and  before 
hailed  from  the  latter.  In  th  is  he  is  corroborated 
by  his  mate  and  crew.  Other  witnesses  say 
they  saw  a  man  run  aft,  when  hailed,  and  put 
the  helm  first  up  and  then  down.  This  appar- 
ent discrepancy  may  be  accounted  for  by  the 
fact  mentioned  by  those  on  board  the  schooner; 
that  after  the  master  had  left  the  helm  hard 
down  in  a  becket,  and  just  before  the  collision, 
the  mate  ran  aft.  Perhaps  he  went  to  the  helm, 
and  he  may  have  changed  it.  But  we  do  not 
think  what  he  did  could  have  influenced  the 
result.  Fault  was  also  attributed  to  the  scliooner, 
in  the  argument  at  the  bar,  because  she  left  her 
dock  when  the  wind  was  so  light  and  baffling 
that  she  was  not  really  manageable.  But  we 
think  that  there  was  no  impropriety  in  her  be- 
ing where  she  was  at  the  time  of  the  collision, 
with  her  sails  hoisted,  waiting  for  a  wind  to 
get  out  of  the  harbor,  any  more  than  in  her  be- 
mg  at  anchor  there.  It  is  true  she  would  have 
no  right  to  endanger  other  vessels  by  drifting 
afoul  of  them.  This  she  was  bound  to  avoid 
by  coming  to  anchor.  But  till  there  was  danger 
of  this,  and  none  such  appears  in  the  case,  she 
had  a  right  to  wait  for  a  wind  there  in  daylight, 
with  her  sails  hoisted. 

We  hold  the  schooner  to  have  been  free  from 
fault. 

After  a  careful  consideration  of  the  evidence., 
we  cannot  think  the  steamer  did  all  that  could 
reasonably  be  required  to  avoid  the  collision. 
After  the  schooner  was  seen  from  the  steamer. 
w«  have  no  doubt  a  collision,  either  with  the 
schooner,  or  with  one  of  the  ships  at  anchor, 
was  inevitable;  and  that  the  steamer  chose  that 
alternative  least  dangerous  to  herself,  and  ran 
down  the  schooner.  But  the  fault  was  in  not 
discerning  the  schooner  before  getting  into  that 
position.  Though  the  brig  was  at  anchor  be- 
tween the  steamer  and  the  schooner  when  the 
former  was  sweeping  across  the  river  and 
heading  for  the  openmg  between  the  brig  and 
the  ships,  yet  the  sails  of  the  schooner  were 
hoisted,  and  must  have  been  visible  over  the 
hull  of  the  brig.  The  steamer,  therefore,  made 
See  18  How. 


for  this  passage,  not  only  without  ascer- 
taining It  to  be  clear,  but  without  discovering 
the  sails  of  the  schooner  which  might  and 
ought  to  have  been  seen,  and  which,  if  seen, 
would  have  warned  those  managing  her  that 
the  passage  there  was  not  clear.  We  hold  this 
attempt  of  the  steamer  to  come  to  her  landing 
between  the  vessels  at  anchor,  without  first  as- 
certaining that  the  track  was  clear,  to  have  been 
culpable,  and  accordingly,  that  she  must  be 
condemned  in  the  damages  and  costs. 

7%«  decree  of  the  Oireuit  Court  i»  reverted,  and 
the  cause  remanded,  to  be  proceeded  with  accord- 
ing to  law. 

Dissenting,  Mr.  Justice  Daniel. 

Cited— 3  Wall.  304  ;  1  Otto,  223, 697 ;  8  Ware,  181 ;  1 
Brown,  249, 280  i  1  Low.,  188. 


AUGUSTUS  LORD,  Libelant  and  AppeilatU, 

V. 

THE  STEAMBOAT  ISAAC  NEWTON,  her 
Tackle,  &c.,  Danibl  Drew,  Claimant. 

(See  8.  C,  18  How.,  584.) 

Case  same  at  preceding  one — same  decision. 

Argu^  Apr.  S9,  1856.    Decided  May  IS,  1856. 

APPEAL  from  the   Circuit   Court  of  the 
United  States  for  the  Southern  District  of 
New  York. 
The  case  is  stated  by  the  court. 
See,  also,  the  preceding  case. 
Mesxrs.  E.  C.  Benedict  and  William  M. 
Eyarta  for  the  appellants. 
Mr.  Henry  B.  Cowles  for  appellee. 

Mr.  Justiee  Curtis  delivered  the  opinion  of 
the  court: 

This  being  a  libel  by  the  owner  of  the  cargo 
on  board  The  Hero  at  the  time  of  the  collision, 
is  disposed  of  by  the  opinion  in  the  case  of  the 
libel  by  the  owners  of  the  vessel.  It  was  ar- 
gued with  the  other  case,  depends  on  the  same 
evidence,  and  the  decrte  must,  in  Wee  manner, 
be  reversed,  and  the  cause  remanded. 


WILLIAM  B.  CULBERTSON,  Appt., 
«. 
THE  STEAMER  SOUTHERN  BELLE, 
HENRYB.  SHAW. WILLIAM  M.  SHAW, 
ELAM  BOWMAN,  SIDNEY  A.  LA- 
COSTE,  AND  JOHN  D.  SEBASTIAN, 
Claimants. 

(See  S.  C,  18  How.,  S84-S88.) 

Collision— ordinance — steamer    entering  harbor 
at  nigtU,  rules  for. 

Whether  a  rule  relating  to  the  division  of  laod- 
incrs  for  dltrerent  kinds  or  boats  be  established  by 
an  ordinanoe  of  the  place  or  treneral  usace.  Is  im- 
material. If  the  regulation  la  Konerally  known. 

Where  a  boat  Is  anchored  in  the  path  of  vessels, 
a  llKht,  at  nlcrht,  Is  Indispensable ;  but  not  where 

Nora.— See  note  to  Deanistoun  v.  Stewart,  infra 
69  U.S. 
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the  boat  la  fastened  to  the  shore  at  a  pUtoe  set 
apart  for  such  boats. 

When  a  steamer  is  about  to  enter  a  harbor,  great 
caution  la  necessary.  Ordinary  oare,  under  such 
circumstances,  will  not  excuse  a  steamer  for  a 
wrong  done. 

A  vessel  tied  to  the  shore  Is  helpless ;  therefore 
the  whole  responsibility  rests  on  the  entering  boat. 

A  steamer,  entering  harbor  during  a  high  wind.  Is 
highly  culpable  In  not  keeping  up  steam,  so  as  to 
have  control  of  the  vessel. 

Argued  Apr.  30,  1856.    Decided  Way  IS,  1866. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  Eastern  District  of 
Louisiana. 

The  liliel  in  this  case  was  filed  in  the  Dis- 
trict Court  of  the  United  States  for  the  East- 
em  District  of  Louisiana,  by  the  appellant,  to 
recover  damages,  resulting  from  a  collision. 

The  District  Court  rendered  a  decree  In  favor 
of  the  libelant  for  the  whole  amount  of  dam- 
ages gusiained  by  him,  and  costs  of  suit.  This 
decree  having  been  reversed,  on  appeal,  by  the 
Circuit  Court,  the  libelant  took  an  appeal  to 
this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Meurt.  4.  P.  Benjamin  and  S.  F.  Vin- 
ton for  libelant. 

Me*»r».  t.  i.  Crittenden  and  Albert 
Pike  for  appellees. 

Mr.  Juttiee  Mcliean  delivered  the  opinion 
of  the  court: 

This  is  an  appeal,  in  admiralty,  from  the  de- 
cree of  the  Circuit  Court  for  the  Eastern  Dis- 
trict of  Louisiana. 

The  libel  slates  that  the  libelant  was  the 
owner  of  a  flat-boat,  called  The  Rainbow,  with 
a  cargo  of  the  value  of  $3,000  and  upwards; 
that  the  said  boat,  with  its  cargo,  being  a 
stanch  vessel  of  its  kind,  with  an  eflScient 
crew,  on  a  voyage  down  the  Mississippi  River, 
was  moored,  at  night,  at  Orand  Gulf,  in  the 
proper  and  usual  place  for  flat-boats,  and  se- 
curely tied  to  the  bank  of  the  river;  that  while 
80  fastened  close  to  the  shore,  the  steamer 
Southern  Belle,  a  regular  packet  on  said  river, 
in  attempting  to  land  at  the  Town  of  Grand 
Gulf,  run  into  and  sunk  the  flat-boat,  which 
caused  the  total  loss  of  the  boat  and  cargo; 
that  the  steamer  was  out  of  its  place  and  care- 
lessly managed,  by  reason  of  which  the  col- 
lision occurred.  The  libelant  claims  damages, 
&c. 

The  owners  of  the  steamboat,  in  their  an- 
swer, allege  that  she  plied  as  a  regular  packet 
between  New  Orleans  and  Milliken's  Bend,  in 
Louisiana;  that  in  ascending  the  river  on  the 
8d  of  January,  1858,  shortly  before  davbreak, 
she  approached  the  Town  of  Grand  Gulf;  that, 
in  drawing  near  the  wharf- boat,  used  as  a  land- 
ing, it  was  discovered  that  another  steamer 
was  fastened  to  the  wharf;  that  as  the  wind 
was  high  toward  the  shore  it  was  deemed  un- 
safe to  make  fast  to  the  steamer;  The  Southern 
Belle,  therefore,  dropped  down,  with  the  in- 
tention of  coming  in  astern  of  the  steamer, 
and  below  the  wharf -boat;  that  in  making  this 
change,  the  flat-lxiat  was  flrst  seen  lying  close 
under  the  high  bank  of  the  river,  about  thirty 
yards  t)elow  the  wharf-txiat;  that  an  attempt 
was  immediately  made  to  back  out  and  avoid 
the  collision,  which  could  not  be  done,  as  the 
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wind  blew  strongly;  that  the  place  occupied 
by  the  flat-boat  was  known  to  be  the  cotton 
landing,  where  The  Southern  Belle  regularly 
landed  every  trip  to  take  cotton  on  board ;  that 
the  place  appropriated  for  flat  boats  was  about 
three  hundred  yards  above  the  wharf -boat; 
that  the  master  of  the  flat-boat  was  notified 
before  the  collision;  that  his  boat  was  not 
moored  in  its  proper  place,  and  that  he  neg- 
lected to  keep  a  light,  &c. ;  that  the  .collision 
was  caused,  not  by  any  negligence  or  want  of 
skill  on  the  part  of  the  crew  and  officers  of 
The  Southern  Belle,  but  in  consequence  of  the 
negligence  of  the  master  and  crew  of  the  flat- 
boat,  l&C. 

The  District  Court  decreed  in  favor  of  the 
libelant,  for  the  amount  of  the  damage  sus- 
tained, which  decree  was  reversed  on  an  appeal 
to  the  Circuit  Court.  The  latter  decree  is  now 
before  us  on  an  appeal. 

An  ordinance  of  the  Town  of  Grand  Gidf, 
passed  in  1888,  was  given  in  evidence,  relating 
to  the  division  of  the  landings  for  different 
kinds  of  boats.  In  this  ordinance,  the  land- 
ings for  steamboats,  keel-boats,  and  flat-boats, 
were  designated,  and  the  duties  of  the  harbor 
master  were  defined.  An  objection  by  the  re- 
spondent being  made,  that  no  sufficient  proof 
had  been  offered  as  to  the  power  of  the  town  to 
pass  the  ordinance;  the  objection  was  obviated 
by  the  fact  in  the  record,  which  showed  that 
the  respondent  had  introduced  the  ordinance 
as  evidence.  It  was  then  insisted  that  the  or- 
dinance had  fallen  into  disuse  by  common  con- 
sent, and  could  not  be  considered  as  evidence 
of  a  usage  or  law.  But  from  the  evidence  it 
would  seem  that  the  duties  of  the  harbor  mas- 
ter were  performed,  and  that  the  places  of 
landing  for  the  different  boats  were  generally 
understood. 

Whether  a  rule  on  this  subject  be  established 
by  an  ordinance  or  general  usage  is  immaterial. 
if  the  regulation  has  been  so  made  as  to  be 
generally  known ;  and  this  seems  to  have  been 
Uie  case  at  Grand  Gulf,  in  regard  to  the  ordi- 
nance in  question. 

The  Rainbow  arrived,  and  was  moored  with- 
in the  ground  designated  for  flat-boats,  and  waa 
fastened  to  the  bank  the  evening  which  pre- 
ceded the  morning  of  the  collision.  The  South- 
em  Belle,  In  ascending  the  river,  arrived  at 
Grand  Gulf  alxiut  daylight— some  of  the  wit- 
nesses say  a  little  before,  others  a  little  after. 
It  appears  that  the  moon  was  shining,  and  that, 
in  passing  the  flat-boat,  it  was  light  enough  to 
read  from  it  the  name  of  The  Southern  Belle, 
on  her  wheel-house,  some  hundred  yards  from 
the  shore.  The  pilot  of  the  steamer  intended 
to  land  at  the  steaml)oat  wharf,  three  hundred 
and  thirty  feet  above  the  place  where  the  flat- 
boat  was  fastened.  But,  in  approaching  the 
wharf,  he  discovered  The  Allaulic  steamer, 
with  cattle  on  board,  occupied  it;  and  the 
wind  being  high,  he  was  afraid  that  an  at- 
tempt to  land,  so  as  to  fasten  to  The  Atlantic, 
might  do  damage,  at  least,  to  the  cattle  on 
board  of  that  boat.  To  avoid  this,  orders  were 
given  to  back  the  boat,  and  land  below  the 
wharf.  In  doing  this,  the  control  of  the  boat 
was  lost,  and  the  wind  to  the  shore  being  high. 
The  Southern  Belle  was  thrown  against  the 
flat-boat,  which  immediately  sunk  her.  As  the 
steamer  was  falling  back,  it  is  alleged  the  flat- 
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boat,  for  the  firalt  time,  was  discoTered;  but  it 
was  too  late,  under  an  adverse  wind,  to  avoid 
the  collision.  Oeorge  W.  Smith  says.  The 
Southern  Belle,  by  keeping  on  her  steam, 
might  have  landed  above  the  wharf-boat.  That 
landing,  for  three  hundred  yards,  is  as  good  as 
the  landing  below.. 

At  the  time  the  steamer  passed  within  one 
hundred  yards  of  the  fiat-t>oat,  it  could  be 
seen  two  liundred  yards  or  more.  A  witness 
states  at  the  time,  he  could  distinctly  see  across 
the  river.  It  appears  from  some  of  the  wit- 
nesses, that  there  was  space  enough  to  land  the 
steamer  below  the  wharf -boat,  and  above  the 
flat  boat. 

Sometime  during  Monday  night  a  floating 
log  struck  the  bow  of  The  Rainbow,  so  as  to 
break  a  hole  through  it,  but  the  damage  in  a 
.  short  time  was  repaired.  The  bow  was  turned 
down  the  stream  to  avoid  the  force  of  the  cur- 
rent. 

It  is  objected  that  the  flat-boat  had  no  lights. 
She  had  a  light  on  deck,  as  proved  hj  her  cap- 
tain and  another  witness,  fifteen  minutes  be- 
fore the  collision,  and  at  the  time  it  occurred; 
but  as  she  was  fastened  to  the  shore,  and  from 
the  weight  of  evidence  was  in  her  right  place, 
a  light  was  not  necessary.  Where  a  boat  is 
anchored  in  the  path  of  vessels  a  light  is  indis- 
pensable; but  it  is  not  required  where  the  boat 
is  fastened  to  the  shore,  especially  at  a  place 
set  apart  far  such  boats. 

When  a  steamer  is  about  to  enter  a  harbor, 
great  caution  is  required.  There  being  no 
usage  as  to  an  open  way,  the  vigilance  is 
thrown  upon  the  entering  vessel.  'Ordinary 
care,  under  such  circumstances,  will  not  excuse 
a  steamer  for  a  wrong  done.  A  vessel  tied  to 
the  shore  is  helpless.  No  movement  can  be 
made  by  it  to  avoid  an  entering  boat;  there- 
fore, the  whole  responsibility  rests  on  such 
boat. 

It  is  admitted  that  where  a  collision  occurs, 
as  the  result  of  uncontrollable  circumstances, 
DO  responubility  attaches  to  either  party;  but 
this  cannot  be  said  of  the  respondent.  The 
evidence  shows  no  fault  in  the  flat-boat,  but 
there  was  fault  in  the  steamer.  The  wind  was 
high  when  she  approached  the  landing — this 
should  have  produced  in  her  officers  we  ut- 
most vigilance.  That  they  were  sensible  of 
tliis.  was  shown  by  their  not  attempting  to 
fasten  to  The  Atlantic.  But  they  were  highly 
culpable  in  not  keeping  up  the  steam,  so  as  to 
have  the  control  of  their  boat.  The  river  was 
open,  so  that,  had  the  steam  power  beei^  kept 
up,  the  boat  might  have  been  turned  against  the 
wind,  and  made  a  safe  landing.  But  her  head- 
way had  been  lost  by  backing^  so  that  she  lie- 
came  as  a  log  driven  by  the  winds  and  waves, 
and  in  this  manner  was  thrown  upon  the  flat- 
boat. 

The  evidence  authorizes  the  inference  that 
the  flat-boat  was  seen  from  on  lx>ard  the 
steamer  as  she  passed  it  in  running  up  to  the 
wharf.  It  is  inconceivable  that  others  should 
be  able  to  see  the  opposite  shore  of  the  river, 
and  for  a  hundred  and  fifty  yards  plainly  dis- 
cern the  flat-l>oat  from  the  steaml>oat  whai'f, 
while  the  officers  of  the  steamer,  in  passing  so 
near  the  shore,  should  not  have  observed  it. 
The  responsible  officers  of  a  steamer,  when 
about  to  land,  are  not  presumed  to  close  their 

See  18  How. 


eyes;  on  the  contrary,  all  experience  requires 
an  exercise  of  uncommon  vi^lance.  Landing 
a  boat,  especially  when  the  wind  is  high,  is  al- 
ways attended  with  more  or  less  danger.  After 
making  due  allowance  for  the  lights  of  the 
steamer,  which  enabled  persons  from  the  flat- 
boat  or  wharf  to  see  the  steamer,  and  read  her 
name  while  passing,  the  vision  of  those  on 
board  the  steamer  could  not  have  been  so  de- 
fective, or  blinded  by  her  lights,  as  not  to  per- 
ceive the  fiat' boat.  The  captain  of  the  steamer 
was  not  sworn,  and  from  this  a  strong  pre- 
sumption arises  that  his  evidence  would  have 
been  against  his  owners.  He  must  have  been 
on  the  alert  in  landing,  as  bis  duty  required, 
and  indeed  as  the  evidence  shows  he  was. 

There  is  no  ground  of  suspicion  that  the  of- 
ficers of  The  Southern  Belle  designed  to  in- 
jure The  Rainbow — on  the  contrary,  when  it 
was  too  lato,  they  endeavored  to  avoid  the  col- 
lision. Their  fault  consisted  in  not  landing 
above  the  wharf-boat,  or  in  not  keeping  up  the 
steam,  so  as  to  give  them  the  control  of  the 
boat.  The  flat-boat  was  plainly  discernible 
from  the  wharf- lM)at;  and  if  the  officers  of  the 
steamer  did  not  see  it,  i'  is  because  they  were 
wanting  in  vigilance.  But  whether  they  saw 
it  nor  not,  the  respondents  are  liable  for  the 
damage  done. 

I%e  decree  of  Vie  Oireuit  Court  U  reverted. 

Kev'if— Newb.,  461. 

ated-14  WaU.,  119;  12  Otto,  SOZ;  1  Bond,  8M;  2 
Bond,  878. 


THE  UNITED  STATES,  Plaintifft. 

V. 

WILLIAM  Q.  SHACKELFORD. 

(See  8.  C,  18  How.,  888-891). 

Challenge  of  jurort — ttate  law»  may  be  adopted, 
except  in  treason  and  felonies  punishable  with 
death  —  in  treason,  challenges  thirty-fite  —  «n 
oiher  crimes  punishable  ieith  death,  twenty — 
common  law  right  of  government — in  misde- 
meanors, right  of  uuUienge  conforms  to  state 
law. 

The  power  oonf  erred  on  the  federal  oourts  by  Act 
of  July  20, 1840,  enables  them  to  adopt  the  laws  and 
usages  01  the  state,  as  to  cbatlenves  of  Jurors,  ex- 
cept in  treason  and  other  orlmlnalcases  where  the 
punishment  is  death. 

In  trials  for  treason  and  crimes  punishable  with 
death,  the  Act  of  1790  pre8Cril>e8  the  rule,  by  which 
prisoner  has  thirty-live  ohalleneee  in  treason,  and 
twenty  in  felony  punishable  with  death.  This  rule 
is  derived  from  the  common  law. 

The  common  law,  also,  gave  the  King:  a  qunlifled 
rlgrbt  of  cballenvc,  which  bad  the  effect  to  set  aside 
the  juror  till  the  panel  was  gone  throui;h  with 
without  asslff  Diotr  cause,  and  If  there  was  not  a  full 
jury  without  the  person  go  challenger),  then  cause 
must  be  assigned,  or  the  juror  would  be  sworn. 

Tn  trial  for  misdemeanor,  the  right  of  challenge 
b}  the  prisoner  recognized  by  the  Act  of  1790,  does 
not  neceesarlly  draw  along  with  it  the  qualified 
right  of  challenge,  existing  at  common  law,  by  the 

fovernment :  and  unless  the  laws  and  usages  of  the 
tate  adopted  by  rule  under  the  Act  of  VMO,  allow 
It  on  behalf  of  the  prosecution,  It  should  be  reject- 
ed, conforming  in  this  respect  the  practice  to  the 
state  law. 

Submitted  May  1, 1856.    Decided  May  IS,  1S56. 

ON  a  certificate  of  division  in  opinion  between 
the  Judges  of  the  Circuit  Court  of  the 
United  States  for  the  District  of  Kentucky. 
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The  defendant  in  this  case  stands  indicted  in 
tlie  Circuit  Court  of  the  United  States  for  the 
District  of  Kenluclty,  charged  wilh  having 
abandoned  the  United  States  mail  of  which  he 
was  a  carrier,  within  the  said  State.  Upon  the 
trial,  the  defendant  claimed  the  right  of  per- 
emptory challenge  of  a  person  called  to  be 
sworn  as  a  juror  to  try  him.  The  District 
Judge  denied  and  the  Circuit  Judge  afSrmed 
his  right  to  do  so;  and  upon  their  disagreement, 
the  cause  is  certified  to  this  court  for  its  opin- 
ion and  determination. 

Mr.  C.  Cashing,  Atty.-Oen.,  for  the  plaint- 
iff: 

The  offense  charged  in  this  indictment  is 
simply  misdemeanor.  Peremptory  challenges 
in  such  cases  are  unauthorized  at  common  law. 

4  Bl.  Com..  68:  Christian,  Note  7:  1  Chit. 
Crim.  Law,  686;  8  Burns,  Justice,  03;  B  Co, 
LitU,  473;  Stev.  Crim.  Law,  800;  Beading't 
case,  7 How.,  St.  Tr.,264;  OaU't  case,  10  How., 
St.  Tr.,  1079;  2  How.,  St.  Tr.,  808;  2  Hawk., 
ch.  48. 

The  Judicial  Act  of  the  United  States  and 
the  amendatory  Act  make  no  provision  for 
challenges;  there  is  no  Act  of  Congress  adopt- 
ing the  provisions  of  the  state  laws,  the  com- 
mon law,  therefore,  controls. 

Mr.  W.  la.  Underwood,  for  the  defend- 
ant: 

By  the  law  of  Kentucky,  the  right  of  per- 
emptory challenge  for  felony  extends  to  twenty 
jurors,  and  for  less  offenses  to  three. 

7  Mon.,  p.  677:  Kentucky  Crim.  Code  of  Pr., 
p.  286,  sec.  204. 

Congress  has  left  the  right  of  challenge  to  l>e 
regulated  by  the  States  in  which  it  may  be 
claimed. 

1  U.  8.  Stat,  at  L.,  p.  88;  2  U.  S.  SUt.  atL., 
p.  82;  6  U.  S.  Stat,  at  L.,  p.  314. 

The  uniform  practice  of  the  courts  of  the 
United  States,  has  been  to  extend  to  the  citi- 
zens within  the  several  States  the  benefit  of  the 
right  of  challenge  secured  to  them  within  the 
state  of  which  they  are  citizens,  and  are  be- 
ing tried. 

Mr.  Jntliee  Nelson  delivered  the  opinion  of 
the  court: 

This  case  comes  up  on  a  certificate  of  di- 
vision of  opinion  between  the  Judges  of  the 
Circuit  Court  of  the  United  States  for  the  Dis 
trict  of  Kentucky. 

The  prisoner  was  indicted  for  a  misdemeanor 
in  wrongfully  deserting  the  mails  of  the  United 
States,  before  delivering  them  to  the  proper  of- 
ficer or  agent,  he  being  a  mail  carrier  at  the 
time,  and,  as  such,  havmg  the  mails  ia  charge. 

21  sec.  of  Act  of  Cong.,  8d  March,  1826;  4 
Stat.  atL.,  107. 

A  question  arose,  in  impaneling  the  jury, 
whether  a  prisoner  was  entitled  to  a  peremptory 
challenge  of  one  or  more  jurors,  upon  which 
the  judges  were  divided  in  opinion. 

The  Act  of  Congress  passed  20th  July,  1840 
(6  Stat,  at  L.,  394),  provides  that  jurors,  to 
serve  in  the  courts  of  the  United  States,  in 
each  State,  shall  have  the  like  qualifications, 
and  be  entitled  to  the  like  e.Yemptions 
OS  jurors  of  the  highest  court  of  law  of  such 
State  now  have  and  are  entitled  to,  and  shall 
hereafter  from  time  to  time  have  and  be  enti- 
tled to;  and  shall  be  designated  by  Iiallot,  lot  or 
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otherwise,  according  to  the  mode  of  forming 
such  juries  now  practiced,  and  hereafter  to  be 
practiced  therein,  so  far  as  such  mode  may  be 
practicable  by  the  courts  of  the  United  Slates, 
or  the  officers  thereof.  "And  for  this  purpose, 
the  said  courts  shall  have  power  to  make  all 
necessary  rules  and  regulations  for  conforming 
the  designation,  and  impaneling  of  juries,  in 
sui)stance,  to  the  laws  and  usages  now  in  force 
in  such  State;  and  further,  shall  have  power,  by 
rule  or  order,  from  time  to  time,  to  conform 
the  same  to  any  change  in  these  respects,  which 
may  hereafter  be  adopted  by  the  Legislatures 
of  the  respective  States  for  the  state  courts." 

The  court  is  of  opinion  that  the  power  con- 
ferred upon  the  federal  courts  to  adopt  "rules 
and  regulations  for  conforming  the  designation 
and  impaneling  of  juries  to  the  laws  ana  usages 
in  force  at  the  time  in  the  State,"  enables  them 
to  adopt  the  laws  and  usages  of  the  State  in  re- 
spect to  the  challenges  of  jurors,  whether  per- 
emptory or  for  cause,  and  in  cases  both  civil 
and  criminal,  with  the  exception,  in  criiniDal 
cases,  of  treason  and  other  crimes,  of  which  the 
punishment  is  declared  to  be  death. 

The  80th  sec.  of  the  Crimes  Act  of  1790. 
provides,  that  if  persons  indicted  for  treason 
against  the  United  States  shall  challenge  per- 
emptorily above  the  number  of  thirty-five  of  the 
jury,  or  if  persons  indicted  for  any  of  the  other 
offenf«8  set  forth,  for  which  the  punishment  is 
declared  to  be  death,  shall  challenge  perempto- 
rily above  the  number  of  twenty  persons  of  the 
jury,  the  court  in  any  of  these  cases  shall,  not- 
withstanding, proceed  to  the  trial  of  the  per- 
sons so  challenging,  &c. 

This  Act  of  Congress  having  expressly  rec- 
ognized the  right  of  peremptory  challenge  ia 
theone<»seof  the  number  of  thirty-five  jurors, 
and  in  the  other  of  twenty,  they  should  be  re- 
garded as  excepted  out  of  the  power  conferred 
upon  the  courts  to  regulate  the  subject  by  rale 
or  order  under  the  aforesaid  Act  of  1840. 

The  right  of  challenge  in  cases  specified  in 
the  Act  of  1790.  in  respect  to  the  number  of 
jurors,  is  derived  from  the  common  law,  which 
allowed  thirty-five  in  cases  of  treason,  and 
twenty  in  cases  of  felony.  4  BL,  Com.  854. 
865;  12  Wheat.,  483. 

That  law  also  gave  to  the  King  a  qualified 
right  of  challenge  in  these  cases,  which  had  the 
effect  to  set  aside  the  juror  till  the  panel  was 
gone  through  with,  without  assigning  cause, 
and  if  there  was  not  a  full  jury  without  the 
person  so  challenged,  then  the  cause  must  be 
assigned  or  the  juror  would  be  sworn. 

The  court  is  of  opinion  that  the  right  of  chal- 
lenge by  the  prisoner  recognized  by  the  Act  of 
1790,  does  not  necessarily  draw  along  vrith  it 
this  qualified  right,  existing  at  common  law, 
by  the  government;  and  that,  unless  the  laws 
or  usages  of  the  State,  adopted  by  rule  under 
the  Act  of  1840,  allows  it  on  behalf  of  the  pros- 
ecution, it  should  lie  rejected,  conforming  in 
this  respect  the  practice  to  the  state  law. 

It  does  not  appear  in  the  case  before  us, 
whether  or  not  the  court  below  had  adopted  the 
state  law  under  the  Act  of  1840,  as  it  existed 
at  or  previous  to  the  proceedings  certified,  and 
hence  we  are  not  enabled  to  express  any  opin- 
ion upon  the  particular  question  certified.  But 
the  opinion  expressed  upon  the  general  question 
will  enable  the  court  below  to  dispose  of  the 
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case,  without  any  amendment  of  the  record,  or 
further  hearing  of  the  case. 

The  cause  it  t/ierefore  remanded  to  the  court  be- 
lots,  to  proceed  according  to  the  foregoing  opin- 


SUSAN  E.  CONNER,  Widow  of  Henry  L. 
Conner,  Dec'd,  Plff.  in  Br., 

V. 

Wyi.  8T.  JOHN  ELLIOT,  Admiaistrator, 
AND  DANIEL  W.  BRICKLE  and  WIPE 
KT  Ai,.,  Heirs  of  Hknry  L.  Conner,  De- 

ccttsfid 

(See  18  How.,  501-864.) 

Marriage  law  in  Louisiana  does  not  give  rights 
of  property  vhere  marriage  vas  made  in  other 
state — sveh  marital  rights  are  riot  "privileges 
of  a  citiien"  within  the  Constitution — they  are 
rights  of  the  contract. 

Where  the  marrlasre,througrb  which  the  appellant 
claimed,  was  not  oontracted  In  Louisiana,  nor  la 
contemplation  of  a  matrimonial  domicll  in  that 
State,  and  the  spouses  had  never  resided  therein, 
the  wife  Is  not  a  partner  In  coramuuity  with  the 
husband  by  force  of  tbe  laws  of  liOuislana. 

Such  marital  rights  are  not  "  privileges  of  a  citi- 
ien" within  the  Urst  clauseof  section  2d  of  4th  article 
of  t)ie  Constitution,  and  such  clause  does  not  grlve 
widows  who  were  married  and  are  livini;  in  other 
states,  the  same  riirbts  to  property  In  Louisiana,  as 
the  laws  of  thai  fAtntv  do  when  tbe  marriOKe  was 
contracted  or  the  spouses  live  in  that  State. 

No  privileges  are  xeoired  by  that  clause  in  the 
Constitution,  except  those  which  belong:  to  citizen- 
ship. 

Such  marital  rights  are  rights  attached  to  the 
contract  of  marriafr<>,  by  tha  law  of  the  state  where 
tbey  are  made  or  executed. 

The  law  of  Louisiana  applies  to  the  contract  of 
marria^  t>etwccn  iicrsons,  whether  citizens  or 
aliens,  when  made  there,  and  does  not  discriminate 
between  citizens  of  that  State  and  other  persons. 

It  discriminates  between  contracts  only;  such 
discrimination  has  no  connection  with  the  above- 
mentioned  clause  iu  the  Coustitution. 

Argued  May  6, 1356.  Decided  May  Ig,  1856. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Louisiana  for  the  Eastern  District. 

The  history  of  the  case  and  a  statement  of 
the  facts  appear  in  tlie  opinion  of  the  court. 

Mr.  iobn  Henderson,  for  plainlift  in 
error: 

Tbe  provision  of  the  Constitution  of  the 
United  States,  to  which  the  decision  in  this 
case  and  the  provisions  of  the  Code  are  opposed, 
is  sec.  2  of  art.  4. 

"  The  citizens  of  each  State  shail  be  entitled 
to  all  the  privileges  and  immunities  of  citizens 
of  the  several  States." 

Its  plainer  reading,  perhaps,  may  be  para- 
phrased thus: 

"  The  citizens  of  each  State  shall  be  entitled 
to  all  the  civil  privileges  and  immunities  in  all 
the  other  States,  whicli  each  one  of  those  several 
other  States  accords  to  its  own  citizens." 

The  usual  and  most  common  privation  of 
alienage  is  incapacity  to  take,  hold,  inherit  and 
transmit  property.  *Thearticle8  of  the  Code  are 
a  direct  penalty  of  alienage,  applied  toacitizen 
of  a  state  of  the  Union. 

Ourpoiitiun  is  that  a  Mississippi  wife,  widow 
or  heir,  in  regard  to  real  or  immovable  property 
in  Louisiana,  is  entitled  by  constitutional  "prtvi- 
bee  lo  How.  U.  S.,  Uook  15. 


lege,"  to  the  same  rights  as  a  Louisiana  wife, 
widow  or  heir,  in  relation  to  the  same  prop- 
erty. 

Sir.  Hamilton  in  the  Federalist,  No.  80.  p. 
821,  considers  this  section  "the  basis  of  union;" 
and  attaches  much  importance,  that  it  is  re- 
served to  the  federal  judiciary  "  to  secure  the 
full  effect  of  so  fundamental  a  provision  against 
all  evasion  and  subterfuge." 

Justice  Story, in  his  Commentarie8,8ays:  ''The 
intention  of  this  clause  was  to  confer  on  them, 
if  one  may  so  say,  a  general  citizenship,  and  to 
communicate  all  the  privileges  and  immunities 
which  the  citizens  of  the  same  state  would  be 
entitled  to  under  the  circumstances."  Vol.  III., 
sec.  1799  and  1800. 

Mr.  J.  P.  Benjamin,  for  defendant  in 
error: 

The  law  of  Louisiana  makes  no  distinction 
between  a  Louisiana,  Mississippi,  or  alien  wife, 
widow  or  heir.  It  simply  says  to  all  who 
choose  to  marry  in  the  State,  that  unless  they 
have  otherwise  stipulated,  the  law  will  presume 
they  contract  for  a  partnership  or  community; 
to  persons  who  marry  out  of  the  State,  it  says, 
that  when  they  come  to  Louisiana  to  live,  the 
law  will  presume  a  contract  between  them  (in 
the  al>sence  of  contrary  stipulations)  to  the  same 
effect  as  if  they  solemnized  their  marriage  anew 
in  that  State. 

The  law  does  not  re^rd  a  citizenship  at  all : 
it  has  reference  to  domicil  alone. 

Mr.  Justice  Curtis  delivered  the  opinion  of 
the  court: 

In  the  course  of  proceedings  which  were 
had  in  Louisiana,  under  the  laws  and  in  the 
courts  of  that  State,  to  determine  the  rights  of 
parties  interested  in  the  succession  of  Henry  L. 
Conner,  deceased,  a  citizen  of  the  State  of 
Mississippi,  his  widow,  who  is  the  plaintiff  In 
error  in  this  case,  filed  in  the  District  Court  of 
the  Tenth  Judicial  District  of  the  State  of 
Louisiana,  a  petition,  claiming^  to  be  entitled  to 
her  rights  of  marital  community,  as  they  exist 
under  the  laws  of  that  State.  These  rights 
having  been  denied  by  the  District  Court,  an  ap- 
peal was  prosecuted  to  the  Supreme  Court;  and 
it  was  there  held  that  inasmuch  as  the  marriage, 
through  which  the  appellant  claimed,  was  not 
in  fact  contracted  in  Louisiana,  nor  in  contem- 
plation of  a  matrimonial  domicil  in  that  State, 
and  the  spouses  had  never  resided  therein,  the 
wife  was  not  a  partner  in  community  with  the 
husband  by  force  of  the  laws  of  Louisiana. 

On  this  writ  of  error,  it  neither  is  nor  can  be 
denied  that  the  Supreme  Court  of  Louisi- 
ana has  correctly  declared  and  applied  the  law 
of  that  State  to  this  case.  But  it  is  insisted 
that  this  law  deprives  the  plaintiff  in  error,  a 
citizen  of  the  State  of  Mississippi,  of  one  of 
the  privileges  of  a  citizen  in  the  State  of  Loui- 
siana, and  therefore  is  in  contravention  of  the 
1st  clause  of  the  2d  section  of  the  4th  article 
of  the  Constitution,  which  provides  that  "  the 
citizens  of  each  State  shall  be  entitled  to  all  the 
privileges  and  immunities  of  citizens  in  the 
several  States." 

It  appears  upon  the  record  that  the  question 
was  raised  by  the  pleadings,  and  presented  to 
and  decided  by  the  highest  court  of  the  State;  it 
is  therefore  open  here,  upon  this  writ  of  error.for 
final  determination  by  this  court,  under  the 
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25th  section  of  the  Judiciary  Act  of  1789.  1 
Stat.  atL.,85. 

It  appears  ttiat  the  plaintiff  in  error,  though 
a  native  born  citizen  of  Louisiana,  was  married 
in  the  Slate  of  Mississippi,  while  under  age, 
with  the  consent  of  her  guardian,  to  a  citizen  of 
the  latter  State,  and  that  their  domicil.  during 
the  duration  of  their  marriage,  was  in  Mis 
slssippi.  But,  while  it  continued,  the  husband 
acquired  a  plantation,  and  other  real  property, 
in  Louisiana.  If  the  marriage  had  been  pon- 
tracted  in  Louisiana,  the  Code  of  that  State, 
then  in  force  (Code  of  180S.  art.  3,  sec.  4), 
would  have  superinduced  the  rights  of  com- 
munity. And  at  the  time  when  the  property 
in  question  was  purchased  by  the  husband,  in 
1841,  the  Code  of  ISW,  then  in  force,  contained 
the  following  articles: 

"  Art.  236».  Every  marriage  contracted  in 
this  State  superinduces,  of  right,  partnership  or 
community  of  acquiu  or  gains,  if  there  be  no 
stipulation  to  the  contrary." 

"Art.  8370.  A  marriage  contracted  out  of 
this  State,  between  persons  who  afterwards 
come  here  to  live,  is  also  subjected  to  the  com- 
munity of  acquit*  with  respect  to  such  pro- 
perty as  is  acquired  after  their  arrival." 

And  it  is  insisted  that,  as  these  articles  ^ave 
to  what  is  termed  in  the  argument  a  Louisiana 
widow  the  right  of  marital  community,  the 
laws  of  the  State  could  not  constitutionally 
deny,  as  it  is  admitted  they  did  in  fact  deny, 
the  same  rights  to  all  widows,  citizens  of  the 
United  Stales,  though  not  married  in  Louisiana, 
or  residing  there  during  the  marriage,  and 
while  the  property  in  question  was  acquired. 

In  other  words,  thai,  as  the  laws  of  Louisiana 
provide  that  a  contract  of  marriage  made  in  that 
State,  or  the  residence  of  persons  there  in  the 
relation  created  by  marriage,  shall  give  rise  to 
certain  rights  on  the  part  of  each  in  property 
acquired  within  that  State,  by  force  of  the 
article  of  the  Constitution  above  recited,  all 
citizcnsof  the  United  States,  wherever  married 
Ktid  residing,  obtain  the  same  rights  in  property 
acquired  in  that  Slate  during  the  marriage. 
We  do  not  deem  it  needful  to  attempt  to  detine 
the  moaning  of  the  word  "  privileges  "  in  this 
clause  of  the  Constitution.  It  is  safer,  and  more 
in  accordance  with  the  duty  of  a  judicial  tribu- 
nal, to  leave  its  meaning  to  be  determined,  in 
each  case,  upon  a  view  of  the  particular  rights  as- 
serted and  denied  therein.  And  especially  is 
this  true,  when  we  are  dealing  with  so  broad  a 
provision,  involving  mailers  not  only  of  great 
delicacy  and  importance^,  but  which  are  of  such 
a  character  that  any  merely  abstract  definition 
could  scarcely  be  correct :  and  a  failure  to  make 
it  so  would  certainly  pr  iduce  mischief. 

It  is  sutficient  for  this  case  to  say  that,  ac- 
cording to  the  e.xpress  words  and  clear  mean- 
ing of  this  clause,  no  privileges  are  secured  by 
it.  except  tho<e  which  belong  to  citizenship. 
Rights,  attached  by  the  law  to  contracts,  by 
reason  of  the  place  where  such  contracts  are 
made  or  executed,  wholly  irrespective  of  the 
citizenship  of  the  parties  to  those  contracts, 
cannot  be  deemed  "privileges-  of  a  citizen," 
within  the  meaning  of  the  Constitution. 

Of  that  character  are  the  rights  now  in  ques- 
tion. They  are  incidents,  ingrafted  by  the  law 
of  the  Slate  on  the  contract  of  marriage.  And, 
in  ol^cdiencc  to  that  principle  of  universal  juris- 
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prudence,  which  requires  a  contract  to  be  gov- 
erned by  the  law  of  the  place  where  it  is  made 
and  to  be  performed,  the  law  of  Louisiana 
undertakes  to  control  these  incidents  of  a  con- 
tract of  marriage  made  withlu  the  State  by  per- 
sons domiciled  there;  but  leaves  such  contract*, 
made  elsewhere,  to  be  governed  by  the  laws  of 
the  places  where  Ihey  may  be  entered  into.  In 
this,  there  is  no  departure  from  any  sound  prin- 
ciple, and  there  can  be  no  just  cause  of  com- 
plaint. 

The  law  of  the  State  further  provides,  that  if 
married  persons  come  to  Louisiana  to  reside, 
and  acquire  property  there  during  such  resi- 
dence, they  shall  be  deemed  nuptial  partners  in 
respect  to  such  property ;  but  if  the  domicil  of  the 
marriage  continues  out  of  Louisiana,  the  rela- 
tive rights  of  the  marrietl  persons  may  bs  regu- 
lated by  the  laws  of  the  place  of  such  domicil, 
even  in  respect  lo  property  acquired  by  one  of. 
them  in  Louisiana.  That  the  first  of  these  rules, 
which  extends  the  laws  of  the  State  to  married 
persons  coming  to  reside  and  acquiring  property 
therein,  is  a  proper  exercise  of  legislative 
power,  has  not  been  questioned.  But  it  is  in- 
sisted that  the  last,  which  leaves  the  rights  of 
non-resident  married  persons  in  respect  to  prop- 
erty in  Louisiana  to  be  governed  by  the  laws  of 
their  domicil,  deprives  the  wife  of  her  rights  as 
a  citizen,  in  pro|)erty  acquired  by  the  husband 
during  marriage  in  Louisiana.  The  answer  to 
this  has  been  already  indicated.  The  laws  of 
Louisiana  af&x  certain  incidents  to  a  contract  of 
marriage  there  made,  or  there  partly  or  wholly 
executml.  not  because  those  who  enter  into  such 
contracts  are  citizens  of  the  State,  but  because 
they  there  make  or  perform  the  contract  And 
they  refuse  to  altix  these  incidents  to  such  con- 
tracts, made  and  executed  elsewhere,  not  be- 
cause the  married  persons  are  not  citizens  of 
Louisiana,  but  because  their  contract  being 
made  and  performed  under  the  laws  of  some 
other  state  or  country,  it  is  deemed  proper  not 
to  interfere,  by  Louisiana  laws,  with  the  re- 
lations of  married  persons  out  of  that  Slate. 
Whether  persons  contracting  marriage  in  Loui- 
siana are  citizens  of  that  or  some  other  stale,  or 
aliens,  the  law  equally  applies  to  their  contract: 
and  so,  whether  persons  married  and  domiciled 
elsewhere,  be  or  be  not  citizens  or  aliens,  the 
law  fails  to  regulate  their  rights.  The  law 
does  not  discriminate  between  citizens  of  the 
Stale  and  other  persons ;  it  discriminates  between 
contracts  only.  Such  discrimination  has  no 
connection  with  the  clause  in  the  Constitution 
now  in  question.  If  a  law  of  Louisiana  were 
to  give  to  the  partners  inter  test  certain  pecul- 
iar rights,  provided  they  should  reside  within 
the  State,  and  carry  on  the  partnership  trade 
there,  we  think  it  could  not  be  maintained  that 
all  copartners,  citizens  of  the  United  Slates,  re- 
siding and  doing  business  elsewhere,  must  have 
those  peculiar  rights  by  force  of  the  Constitu- 
tion of  the  United  States,  any  more  than  it 
could  be  maintained  that,  because  a  law  of 
Louisiana  gives  certain  damages  on  protested 
bills  of  exchange,  drawn  or  Indorsed  within 
that  Stale,  the  same  damages  must  be  recover- 
able on  bills  drawn  elsewhere  in  favor  of  citi- 
zens of  the  United  Stales. 

The  rights  asserted  in  this  case,  before  the 
Supreme  Court  of  Louisiana,  are  not  privilegi« 
of  citizenship;  consequently,  there  is  no  error  io 
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the  judgment  of  that  court,  which  is  hereby  af- 
firmed. 

Clted-12  Wall.,  430;  16  Wall.,  127;  4  Otto,  S95;  1 
Abb.  N.  S.,8g8:  1  Woods,  28,  542. 


JOHN  BACON  AND  THOMAS  ROBINS, 
Surviving  Trustees  of  Thb  Bank  of  the 
United  States;  WM.  R.  WHITE  and 
JOHN  HOOPER,  Citizens  of  Pennsyl- 
vania; LEWIS  PHOENIX  AND  JOHN  D. 
BEERS,  Citizens  of  New  Yobk.  Stock- 
holders of  the  late  Cosiubrcial  Bank  of 
Natchez,  who  sue  on  behalf  of  themselves 
and  all  other  stockholders  of  the  said  late 
Commercial  Bank  of  Natchez,  who  are  citi- 
zens of  other  states  than  Missiiifiippi,  who 
shall  come  in  and  seek  relief  by,  and  contrit>- 
ute  to,  the  expenses  of  this  suit,  Complaiaantt 
and  Appellants, 

V. 

WILLLIAM  ROBERTSON,  PHILIP  HOG- 
GATT,  HENRY  CHOTARD,  and  JOHN 
F.  GILLESPIE,  ET  AL.  (names  unknown). 
Stockholders  of  the  late  Commrrcial  Bank 
OP  Natchez,  and  Citizens  of  the  State  of 
Mississippi. 

(See  8.  C,  18  How.,  480-489.) 

Suit  in  equity  by  part  of  ttoekholder*  of  eorpora- 
tion,  for  all,  is  proper,  for  dixtribtttion  of  its 
asuetti — demurrer  of  defendant  confesses  aUega- 
tioM  cf  bill — court  hasjarisdietioa  of  breach  of 
trwtt—form  of  the  aetton. 

Part  of  the  stockholders  may  maintain  ao  action 
In  equity  fur  themselves  and  the  other  stockhold- 
ers, against  the  trustee  of  a  dissolved  state  bank- 
Inm  ciirixiraiiun,  to- establish  tbelr  tlile  to,  and  ob- 
tMin  distribution  of,  the  surplus  of  its  assets,  after 
ItM  del>tg  have  been  paid ;  the  corporation  having 
boeii  dissolved  by  Judicial  sentenuo  for  a  breach 
of  its  charter. 

All  Aut  of  the  Slate  Learislature  prescribed  the 
dutiei  uf  the  trustee,  and  his  manner  of  proced- 
urc-,  for  Che  payment  of  the  debts,  &c.,  of  the  cor- 
poration, and  that  "  the  surplus,  if  any,  shall  be 
ratably  distributed  among  the  stuckholaers." 

His  demurrer  confessed  that  he  bad  reoeived 
money,  stocks,  lands,  &c.,  which  he  refused  to  dis- 
tribute. 


Held,  that  the  trustee  could  notdeny  the  title  of 
the  stockholders  to  a  distribution. 

Nor  Is  the  objoctlon  to  the  jurlsdlotion  of  this 
court  tenable.  Thotrustoe  has  committed  apalpa- 
ble  breach  of  trust  aconrdlngto  the  ease  made  by 
the  bin  and  confessed  by  the  demurrer. 

The  objection  to  the  form  of  the  suit  is  not  tena- 
ble ;  the  number  of  the  parties  renders  It  impractica- 
ble to  bring  all  before  the  court,  and  therefore  the 
suit  may  be  prosecuted  la  the  form  employed  in 
this  suit. 

Argued  April  77,  18S6.   Decided  May  14.  1866. 

APPEAL  from  the  Circuit    Court   of   the 
United  States  for  the  Southern  District  of 


«il>pi. 

The  bill  in  this  cose  was  filed  in  the  Circuit 
Court  of  the  United  States  for  the  Southern  Dis- 
trict of  Mississippi  by  the  appellants,  stockhold- 
ers in  the  late  Commercial  Bank  of  Natchez, 
szainst  William  Robertson,  trustee  of  the  assets 
of  said  Bank,  appointed  under  a  statute  of  said 
State,  and  against  certain  other  stockholders,  to 
ascertain  the  surplus  of  assets  and  settle  the  rights 
of  complainants  and  other  stockholders  therein. 
The  court  below  having  sustained  a  demurrer 
by  the  defendants,  and  dismissed  the  bill,  the 
complainants  appealed  to  this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Messrs.  "Tlwegwe,  Winchester,  and  O. 
M.  Wharton,  for  the  appellants: 

The  rule  of  the  common  law,  that  upon  a 
civil  death  of  a  corporation,  aH  its  real  estate 
remaining  unsold  reverts  to  the  original  gran- 
tors, and  the  debts  due  to  and  from  it  are  ex 
tinguished,  and  all  its  personal  property  vests 
in  the  state  or  king  (1  Bl.  Com.,  484;  2  Kent's 
Com.,  ilU7;  2  Kyd.  Corp.,  516;  Ang.  &  Ames 
Corp.,  158),  does  not  apply,  in  a  court  of 
equity,  to  moneyed  or  joint  stock  corporations, 
or  to  corporations  deriving  their  powers  under 
a  charter,  composed  of  numerous  members,  all 
of  whom,  by  the  terms  of  the  charter,  have  a 
distinct  and  individual  property  in  the  corpo- 
rate fund. 

Lennox  v.  Roberts,  3  Wheat.,  873;  Bacon  v. 
Gohta,  13  Sm.  &  Mar. 

The  cases  cited  upon  the  other  side  {Eldmonds 
v.  Brown,  1  Lev.,  237;  Btxy.  Pasmore,  8  D. 
&  E.,  199,  247:  Colchester  v.  SecOer,  8  Burr., 
1868;  Co.  Litt.,  18  b;  Atty.Oen.  v.  Qower,  9 
Mod.,  326),  do  not  apply  to  such  corpora- 
tions. The  capital  stock  and  other  property  of 
such  a  corporation,  is  a  trust  fund  for  the  cred- 
itors and  stockholders,  and  equity  will  enforce 
the  trust  at  the  suit  of  either. 


Note.— ITTwre  parties  ititereited  are  numeroiui, 
part  may  maintain  a  MM  in  equity  for  benefit  of  nU. 
See  n>>te  to  Smith  v.  Swormstedt,  18  How.,  288. 

VVbi>re  partiesform a  voluntary  assoclttttou,  some 
of  the  meint>era  representing  all  substantial  Inter- 
KUtB  may  bring  a  bill  In  equity  on  behalf  of  thcin- 
svlve«  and  all  the  others.  Coop.  Eq.  PI.,  40;  c;haa- 
coy  V.  May,  Preo.  Ch.,6(l2;  LInyd  v.  Loaring.  6  Vcs., 
TT.i;  West  v.  Randall, 2 Mason,  104 :  Baldwin  v.Luw- 
rence,  S  Sim.  Si  Stu.,  IB;  Hichens  v.  Congreve,  4 
Hu.<8..  M3:  Gordon  v.  Pym,  8  Hare,  228;  Barker  v. 
W>Uier8.8B«av.,  K;  Mann  v.  Butler.  2  Barb.  Ch., 
362. 

Such  a  bill  will  not  be  sustained  unless  brought 
on  behalf  of  all  the  parties.  Baldwin  v.  Lawrence, 
SSim.AStu..  18;  Whitney  v.  Mayo.  lA  III.,  :».■>. 

Suc-ha  bill  hasbfeti  allowed  In  the  following  in- 
stances: A  bill  brought  by  trcasurerand  manugcrs 
of  uertain  brass  works.  Cliancey  v.  May,  I'rec.  t'h.. 
SUt:  by  sninc shareholders  In  a  Joint  stock  company 
on  bchnll'nf  all.  Illehens  v.  Cimjfreve,  4  Riiss., flttS; 
by  eutnr  liihabltniits  of  a  town  on  behalf  of  all. 
Aity.-tjen.  v.  Heelia,  2  Sim.  &  Stu.,  ST;  by  part  of 

(See  1  i  How. 


the  shareholders  in  a  canal.  Gray  v.  Chaplin,  2 
Sim.  &  Stu.,  287 ;  see  Mandeville  v.  Riggs.  2  Pet..  48T. 

A  tow  of  a  large  number  of  persons  have  t>een 
permitted  to  Institute  a  suit  on  behalf  of  them- 
selves and  the  rest;  as  parishioners,  even  where 
the  Injurious  acts  wore  approved  by  a  majority; 
Bromley  V.  Smith,  1  Sim.,  8:  sec  Jones  v.  Garcia 
del  Kio,  1  Turn,  s  Uuss.,  300;  or  pewholders  and 
members  of  a  oongregatlon ;  Milligan  v.  Mitchell, 
3  Myl.  &  C,  72;  some  of  the  partners  In  a  company 
of  Uve  hundred  or  more ;  Small  v.  Atwood,  1 
Younge,  407 ;  a  member  of  a  club,  wbleh  had  been 
dixsol /ed.  to  recover  misappropriated  club  funds. 
Richardson  v.  Hastings,  T  Beav.,  823;  II  Beav.,  IT. 

Where  the  parties  are  very  numerous,  and  where 
there  exists  a  common  right  or  a  common  Interest 
which  the  bill  seeks  to  establish  and  enroruo,  or  a 
genei-al  claim  or  privilege  which  it  seeks  to  estab- 
lish or  to  narrow  or  take  away,  a  bill  has  been  sus- 
tained by  or  against  part,  though  alTecllng  the  In- 
terests of  persons  not  parties ,'  and  In  mostcuses  tlu* 
decree  upon  such  a  bill  will  be  held  bimling  on  nil 
other  persons  standing  in  the  game  predicament. 
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2  Sto.  Eq.  Jur..  sees.  1196,  1200.  1255,  1256, 
1258,  1263. 

It  is  unnecessary  to  cite  autliorities  to  show 
that  this  is  true  during  the  life  of  a  corporation. 
It  is  also  true  after  the  dissolution  of  a  corpo- 
ration. 

15  How..  Sll;  Adairv,  Shate,  1  8ch.  &Lef.. 
261 :  2  Kent's  Com.,  854;  6  8.  &  M..  517;  Wood 
v.  Dummer,  3  Mason,  ZOfixHightowev^.  Thorn- 
ton, 8  Ga.,  491;  Curran  v.  Arkan*a»,  16  How., 
310;  Mumma  v.  Potomac  Co.,  8  Pet.,  281; 
Jamet  v.  Woodruff,  10  Paige,  541;  2  Den.,  574; 
Spear  v.  '&rant,  16  Mass..  9., 

This  view  is.  we  think,  sustained  by  the 
spirit  of  the  Acts  of  Mississippi  of  1843  and 
1846.  The  case  of  Commercial  Bank  v.  Cham- 
ber*. 8  Sm.  &  Mar.,  9.  was  a  case  at  law;  also 
Coulter  V.  Boberlnon,  24  Miss..  278. 

No  case  can  be  found  io  a  direct  proceeding 
in  equity  by  the  stoclcholders,  where  their 
rights  have  been  fully  examined,  that  the 
courts  of  Mississippi  have  decided  against 
them.  Even  were  the  contrary  true,  however, 
this  court  would  not  be  bound  to  abandon  its 
own  decision,  and  its  own  views  of  the  princi- 
ples which  govern  in  a  court  of  equity. 

Dine  V.  VUk,  3  How..  464;  Neve»  v.  Scott,  13 
How.,  270;  RumeU  v.  Southard,  12  How.,  147; 
State  of  Penn.  v.  Wlieeling  Bridge,  13  How., 
563. 

On  the  question  of  jurisdiction,  it  was  proper 
to  make  the  Mississippi  stockholders  defend- 
ants. They  had  a  right  to  sec  that  Robertson's 
account  was  correct. 

Wett  V.  BandaU,  2  Mas.,  181. 

The  courts  of  the  United  States  will  take  ju- 
risdiction where  justice  can  be  done  between 
the  parties  before  the  court,  although  some  are 
left  out  because  they  cannot  sue  -in  federal 
courts. 

Shields  v.  Bamne,  68  U.  8.  (17  How.),  189; 
Mallow  V.  Hinde,  12  Wheat.,  107;  Blmendi/if 
v.  Taylor,  10  Wheal..  167;  Cameron  v.  MeBob- 
erl».  3  Wheat.,  591 ;  Supreme  Court  Rule.  47. 

Memr».  Lawrence  and  Benjamin,  for 
the  appellees: 

The  Circuit  Court  of  the  United  States  had 
no  jurisdiction  over  Robertson  as  trustee,  he 
being  the  mere  officer  of  another  court  under 
Mississippi  laws. 

Peale  V.  Phipp»,  14  How.,  374;  Vaug?ian  v. 
Northup,  15  Pet.,  1;  Hutch.  Code,  ch.  15,  pp. 
330.  3:{4;  WUUamt  v,  Benedict,  8  How.,  107; 
WiswaU  V.  Sampson,  14  How. ,  64. 

And  so  far  as  the  stockholders  arc  concerned. 


the  Circuit  Court  had  no  jurisdiction  by  reason 
of  the  parties,  many  of  whom  are  citizens  of 
Mississippi ;  the  interest  of  all  were  the  same. 

Contee  v.  Dawson,  2  Bland,  164;  Smith  v. 
Swormatedt,  16  How.,  299. 

The  stockholders  had  no  rights  under  the 
forfeiture,  except  such  as  were  saved  to  them 
by  the  Mississippi  statutes.  By  the  common 
law,  upon  the  dissolution  of  the  Corporation, 
its  real  estate  reverts  to  the  grantor  and  his 
heirs,  the  personal  property  passes  to  the 
Crown  or  state,  and  the  debts  to  and  from  it 
are  totally  extinguished. 

Edmonds  v.  Brown,  1  Lev.,  287;iJi«  v.  7\m- 
more.  3  T.  R.,  241;  Cole/ieiter  v.  Seaber.  3 
Burr.,  1886;  Miami  Trans.  Co.  v.  Oano,  13 
Ohio,  269;  Beniek  v.  Bank,  13  Ohio.  298; 
Whitey.  Campbell,  5  Humph..  88. 

This  is  the  common  law  in  Mississippi,  and 
the  1<  gislatton  has  been  grounded  upon  it. 

Bank  v.  Wrenn,  3  8m.  &  Mar..  791 ;  Bank  v. 
Chumbers.  8  Sm.  &  Mar..  9;  Port  Oibmn  v. 
Moore,  13  8ra.  &  Mar.,  157;  Coulter  v.  Bobert- 
ton,  24  Miss..  278. 

Mr.  Justice  Campbell  delivered  the  opin- 
ion of  the  court: 

This  bill  was  filed  in  the  Circuit  Court 
against  William  Robertson,  a  trustee,  appointed 
to  liquidate  the  affairs  of  the  late  Commercial 
Bank  of  Natchez.  Mississppi,  and  such  of  the 
stockholders  of  the  Bank  as  are  citizens  of  that 
State,  and  is  prosecuted  by  a  number  of  stock- 
holders, owmng  one  fifth  part  of  the  capital 
stock,  for  themselves,  and  such  of  the  stock- 
holders as  are  not  citizens  of  Mississippi  or  de- 
fendants in  the  bill. 

The  Commercial  Bank  was  incorporated  and 
organized  under  enactments  of  the  Legislature 
in  1836.  with  a  capital  $3,050,000.  divided  into 
shares  of  f  100  each,  which  are  now  distributed 
among  two  hundred  and  eighty  persons. 

The  Corporation  carried  on  the  business  of 
banking  through  the  agency  of  presidents,  di- 
rectors, cashiers,  and  other  offleers.  at  Natchez. 
and  four  other  towns  of  Mississippi,  for  a  num- 
ber of  years.  Duiing  this  time  there  was  a 
temporary  suspension  of  specie  payments, 
which  the  bill  avers  to  have  been  accidental, 
and  to  have  formed  the  only  ground  for  the 
proceeding  taken  against  the  Corporation.  Id 
June,  1845,  the  Circuit  Court  of  Adams 
County  rendered  a  judfjment  against  the  Bank, 
upon  an  information  m  the  nature  of  a  quo 
warranto,  preferred  pursuant  to  the  Act  of  the 


Mayor  of  York  v.  Piminton,  1  Atk.,  282:  City  of 
London  v.  I'erkins,  i  Bro.  P.  C  1S8:  West  v.  Kan- 
dall,  2  Mason,  198;  t'ocktiurn  v.  Thompson.  16  Ves.. 
aiS:  Long  V.  Younif,  2  81m.. »»;  Adair  v.  New  HIv. 
CiK.  11  Ves..  429:  Weale  v.  West  M.  Water  Works 
Co..  1  Jar.  &  Walk..  309:  Dukeof  Norfo'k  v.Myers. 
4  Mxdd..  113:  Iluker  r.  Hogers.  Sel.  Ca.  In  Ch..  U:  as 
by  the  lord  nf  the  manor  against  some  of  the  ten- 
unts.  or  t'tce  vrrfo,  with  regiard  to  a  mill  or  rigrbt  of 
common,  or  to  out  turf.  &c.  Conyers  v.  Ld.  Abei^ 
jTHvenny.  1  A(k.,  285;  Brown  v.  Vermuden,  1  Cb. 
Oas.,  272 ;  Co<'kbum  v.  Thompson,  16  Ves..  828 ;  West 
V  Handull.  2  Mason,  196 :  Meux  v.  Maltby,  2  Swanst., 
28:i. 

!<iich  n  bill  fllpd  by  a  few  on  tx^half  of  them.'>elves 
ond  all  othprs.  or  affalnsi  a  few  anil  yot  to  bind  the 
rlirhtK  and  Interests  of  others,  is  permitted  when  It 
is  iipparent  that  all  the  parties  stand  in  name 
situation  and  have  one  common  rl^bt  or  interest, 
the  protection  of  which  will  be  for  the  common 
benetlt  of  all  and  cannot  t>e  to  the  lojur,v  of  any. 
IllcbeDB  V.  Congreve,  4  Ruas.,  682 ;  Itaag  v.  Younve, 

soo 


2 Sim.,  set:  Crease  v.  Baboook,  10  Met.,  632;  Taylor 
V.  Salmon,  i  Myl.  St.  C,  142 ;  Benson  v.  Heathom,  I 
Tou.  &  Col.  N.  K.,  Wfi. 

If  the  bin  is  not  filed  on  twbalf  of  aU  otlier  per- 
sons In  Interest,  but  on  behalf  of  plaintiffs  only.  It 
is  bad  on  demurrer.  Douvlas  v.  Horsfall,  2  81m.  tt 
Stu..  184 :  MandevUle  v.  R&gs,  2  Pet..  «t. 

The  primary  party  to  bring  or  defend  an  actioo 
In  regard  to  corporate  rights  or  property  is  cor- 
poration; yet  where  corporation  refuses,  or  de- 
fendants are  in  control  of  the  corporation,  a  stock- 
bolder  may  bring  an  action  In  equity  in  behalf  of 
all.  Corporation  must,  be  a  defendant.  Butts  v. 
Woods,  37  N.  Y.,  317;  Dodge  v.  Woolsey,  18  How„ 
331 ;  Heath  v.  Erie  Co.,  8  lllatoh.,  347 ;  see  Wood  v. 
Draper.  24  Burt...  187. 

A  stockholder  may  institute  a  suit  in  his  own 
name,  in  equity,  against  a  wnmg-door.  whose  acts 
are  injurious  to  the  stockholders,  u|)on  a  rvfusal 
by  the  directors  of  the  company  to  in«tltiite  it. 
Such  a  refusal  is  essential.  Memphis  v.  Ward.  8 
Wall.,  64;  see Sweny  v.  Smith,  Law  Kep..  7  Eq.,  324. 
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Legislature  of  July,  1843.  By  this  judgment 
the  Bank  was  "  prejudged  and  excluded  from 
further  holding  or  exercising  the  liberties,  priv- 
ileges and  franchises  granted  by  the  said 
charter;"  "  the  liberties,  privilege,  and  fran- 
chises granted  to  the  Bank  were  seized  "  by  the 
State; the  "property,  books  and  assets  of  the 
Bank "  were  adjudged  to  bo  seized  and  de- 
livered to  a  trustee,  who  might  have  execution 
therefor.  William  Robertson  was  appointed 
that  trustee  "  to  take  charge  of  the  books  and 
assets  of  the  Bank."  His  duties  are  declared, 
conformably  to  the  Act  of  1848,  which  will  be 
considered  in  another  part  of  this  opinion. 

The  Bank  appealed  from  this  judgment,  and 
in  the  spring  session  of  the  High  Court  of  Er- 
rors and  Appeals,  in  1846,  it  was  affirmed. 
William  Robertson  entered  upon  the  office  of 
trustee  in  July,  1846.  He  took  possession  of 
money,  stocks,  evidences  of  debt,  and  real  es- 
tate, having  a  nominal  value  of  near  four  mill- 
ions of  dollars,  and  continues  to  hold  them, 
except  in  so  far  as  he  has  applied  them  to  the 
payment  of  the  charges  of  the  trust,  and  the 
debts  of  the  Corporation.  The  bill  alleges  that 
all  the  debts  have  been  paid,  and  that  only  a 
small  sum  is  due  for  costs,  and  that  property  of 
ereat  value,  consisting  of  money,  stocks,  evi- 
dences of  debt,  bonds,  and  personalty,  remains 
with  the  trustee,  who  refuses  to  account  for 
them  to  the  stockholders.  The  object  of  the 
hill  Is  to  establish  the  title  of  the  stockholders 
to  this  surplus,  and  to  obtain  the  ratable  shares 
of  such  of  them  as  are  able  and  willing  to  join 
as  plaintiffs  in  this  suit.  The  bill  names  anum- 
ber  of  the  stockholders  as  parties,  and  is  fitted 
to  embrace  all  by  the  representation  of  these. 

The  defendants  joined  in  a  general  demurrer 
to  the  bill ;  a  decree  of  dismissal  was  rendered 
at  the  hearing  at  the  circuit,  and,  by  appeal, 
was  taken  up  to  this  court  to  revise  that  decis- 
ion. 

When  the  defendant.  Robertson,  assumed 
the  office  of  trustee,  his  duties  were  defined  by 
two  Acts  of  the  Legislature  of  the  Mississippi. 
The  Act  of  July,  1848,  directed  the  institution 
of  suits  against  such  of  the  banking  corpora- 
tions of  the  State  as  tiad  violated  their  charters 
in  such  a  manner  as  to  incur  their  forfeiture, 
and  prescribed  the  form  of  the  suits  for  the  en- 
forcement of  that  forfeiture.  It  enacted  "  that 
upon  a  judgment  of  forfeiture  against  any 
bank,  the  debtors  of  the  bunk  shall  not  be  re- 
leased from  their  debts  and  liabilities  to  the 
same ;"  but  it  was  made  the  duty  of  the  Circuit 
Court,  rendering  the  said  judgment,  to  appoint 
one  or  more  trustees  to  take  charge  of  the  iiooks 
and  assets  of  the  banks;  who  should  sue  for  and 
collect  all  debts  due  such  bank,  and  sell  and 
dispose  of  all  property  owned  by  it,  or  held  by 
others  for  its  use:  and'  the  proceeds  of  the  debts 
when  collected,  and  of  the  property  when  sold. 
to  apply,  as  may  hereafter  be  directed  by  law, 
to  the-  payment  of  the  debts  of  such  bank.  The 
trustee  was  made  subject  to  a  criminal  prose- 
cution for  embezzlement,  conversion  of  the 
trust  property,  as  a  failure  to  account  for  it  ac- 
cording to  law;  and  both  acts  prescribed  a  bond 
to  b«  given  to  secure  the  faithful  performance 
of  his  duty.  The  Act  of  February,  1846. 
amended  and  enlarged  the  scope  of  the  Act  of 
1848,  and  was  applicable  to  all  trustees  ap- 
pointed under  either. 
See  18  How. 


This  Act  provided  a  summary  remedy  in 
favor  of  the  trustee  to  obtain  the  control  of  the 
corporate  properly ;  for  an  inventory  to  be  made 
to  the  first  court,  after  bis  appointment;  for  an 
order  of  sale  of  all  the  corporate  property  at 
auction,  for  cash,  after  a  notice  of  ninety  days, 
at  specified  places;  for  commissioners  to  audit 
the  claims  against  the  banks,  and  for  their  pres- 
entation to  these  commissioners;  for  early  de- 
cisions upon  the  exceptions  to  their  report;  for 
a  final  decree  of  distribution,  first,  in  the  pay- 
ment of  expenses,  then  public  dues,  costs,  and 
fees,  the  debts  reported,  and  lastly.  "  the  sur- 
plus, if  any.  shall  be  ratably  distributed  among 
the  stockholders,"  There  was  a  provision  that 
the  bills  of  the  Bank  should  be  receivable  for 
debts,  and  that  the  debtor  might  redeem  from 
any  purchaser  of  his  debt  or  obligation  (so  .sold), 
during  two  years,  by  paying  the  purchase 
mone;^,  all  costs,  and  twelve  and  a  half  per 
cent,  interest.  The  object  of  the  two  statutes 
can  hardly  be  misconceived.  They  are  parts 
of  a  svstem,  the  latter  Act  being  auxiliary  to, 
and  auopted  in  aid  of,  the  provisions  of  the  ear- 
lier Act  of  1843— the  two  Acts  containing  the 
full  expres-sion  of  the  will  of  the  Legislature. 
The  circumstauQes  of  the  Legislature  enabled 
it  to  defer  the  promulgation  of  its  entire  policy 
until  the  year  1840.  The  exigencies  of  the 
State  were  entirely  answered  by  the  directions 
given  in  1843  to  the  executive  officers  to  take 
initiatory  measures  for  placing  these  corpora- 
tions under  restraint,  and  for  the  security  of 
their  property.  To  eflfoctuate  these,  involved 
delay  and  litigation,  and  the  Legislature  might 
well  await  their  issue,  before  unfolding  this 
whole  plan  of  liquidation  and  settlement.  The 
two  Statutes  which  embody  it  have  formed  the 
subject  of  much  discussion  m  the  courtsof  Mis- 
sissippi, and  difficulty  has  beea  experienced 
there  In  carrying  them  into  execution.  No 
suit  has  been  instituted  there  by  the  stockhold- 
ers, though  their  rights  have  been  incidentally 
debated.  Doth  at  the  bar  and  by  the  Supreme 
Appellate  Court.  Tocomprehend  the  import  of 
this  legislation,  we  must  consider  the  mischiefs 
it  was  designed  to  prevent  or  remove,  and  the 
mode  adopted  to  accomplish  the  end;  for  the 
legislation  is  of  a  character  wholly  remedial. 
The  common  law  of  Great  Britain  was  defi- 
cient in  supplying  the  instrumentalities  for  a 
speedy  and  just  settlement  of  tlie  affairs  of  an 
insolvent  Corporation  whose  charter  had  been 
forfeited  by  a  judicial  sentence.  The  opinion 
usually  expressed  as  to  the  effect  of  such  a  sen- 
tence was  unsatisfactory  and  questioned.  There 
had  been  instances  in  iQreat  Britain  of  the  dis- 
solution of  public  or  ecclesiastical  corporations 
by  the  exertion  of  the  public  authority,  or  as  a 
consequence  of  the  death  of  their  members,  and 
Parliament  and  the  courts  had  affirmed  in  these 
instances  that  the  endowments  they  had 
received  from  the  prince  of  pious  founders 
would  revert  in  such  a  case.  Stat.  d«  ierrU 
Templtiriorum,  17  Edw.  IL ;  Dean  and  Canon* 
of  Windmr,  Godb.,  211;  Johnmn  v.  Norway,  . 
Winch..  87;  Owen,  73;  6  Vin.  Abr..  asO.  What 
was  tu  become  of  their  personal  estate  and  of 
their  debts  and  credits  had  not  been  settled  in 
any  adjudgeii  case,  and  as  was  said  by  PoUex- 
fen  in  the  argument  of  the  quo  tearranlo  against 
the  City  of  London,  was  perhaps  "  non  defini- 
turinjure."    Solicitor  Finch,  who  argued  for 
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the  CrowD  in  thut  cause,  admitted,  "  I  do  not 
find  any  jadgmcnt  in  a  quo  warranto  of  a  cor- 
poration being  forfeited."  Treby,  on  l)ehalf  of 
the  City,  said,  "  the  dissolving  a  corporation  by 
a  judgment  in  law,  as  is  here  sought,  I  believe 
is  a  thing  that  never  came  within  the  compass 
of  any  man's  imagination  till  now;  no,  not  so 
much  as  in  the  putting  of  a  case.  For  in  all 
my  search  (and  upon  this  occasion  I  have  be- 
stowed a  great  deal  of  time  in  searching),  I  can- 
not find  that  it  ever  so  much  as  entered  into  the 
conception  of  any  man  before ;  and  I  am  the 
more  confirmed  in  it  because  so  learned  a  gen- 
tleman as  Mr.  Solicitor  has  not  cited  any  one 
such  case  wherein  it  has  been  (I  do  not  say  ad- 
judged but)  even  so  much  as  questioned  or  at 
tempted;  and  therefore,  1  may  very  boldly  call 
this  a  case  primm  impremoni»."  The  argument 
of  Pollexfen  was  equally  positive.  The  power 
of  courts  to  adjudge  a  forfeiture  so  as  to  dis- 
solve a  corporation  was  affirmed  in  tltat  case, 
but  tha  effect  of  that  judgment  was  not  illus- 
trated by  any  execution,  and  the  courts  were 
relieved  from  their  embarrassment  by  an  Act  of 
Parliament  annulling  it.  Smith't  case,  4 Mod., 
53;  Skin.,  310;  8St.  Tr.,  1042,  1057, 1288.  Nor 
have  the  discussions  since  the  Revolution  ex- 
tended our  knowledge  upon  this  intricate  sub- 
ject. The  case  of  Rex  v.  The  Amery,  2  D.  &  E.. 
51S,  has  exerted  much  influence  upon  text 
writers.  The  questions  were,  whether  a  judg- 
ment of  seizure  quomque  upon  a  default  was 
final,  if  so,  whether  the  King's  grant  of  par- 
don and  restitution  would  overreach  and  defeat 
a  charter  granting  to  a  new  body  of  men  the 
same  liberties  intermediate  the  seizure  and  the 
pardon.  The  King's  Bench,  relying  upon  the 
Year  Book  of  15  Edw.  IV.,  declared  the  judg- 
ment to  be  final  and  the  new  charter  irrepeafable. 
But  the  House  of  Lords  reversed  the  judgment. 
The  judges,upon  an  examination  of  the  original 
roll  of  the  case  in  the  Year  Book, discovered  that 
it  did  not  support  the  conclusion  drawn  from 
it,  and  Chief  Baron  Eyre  says,  "that  Lord 
Coke  had  adopted  the  doctrine  too  hastily." 
The  discussions  upon  this  case  show  how  much 
the  knowledge  of  the  writ  of  qiw  warranto  as  it 
has  been  used  and  applied  under  the  Plantagen- 
ets  and  Tudors,  had  gone  from  the  memories  of 
couris  and  lawyers.  4  D.  &  E.,  122;  Tan.  on 
Quo  Warranto,  24.  In  CoUhtHer  v.  Seaber,  8 
Burr.,  1806,  where  the  suit  was  upon  a  bond, 
and  the  defense  was,  that  certain  fasts  had  oc- 
curred to  dissolve  the  corporation,  arjd  that  the 
creditor's  claim  was  extinguished  on  the  bond. 
Lord  Mansfield  said,  "without  an  express  au- 
thority, so  strong  as  not  to  be  gotten  over,  we 
ought  not  to  determine  a  case  so  much  against 
reason  as  that  Parliament  should  be  obli^sd  to. 
interfere."  The  question  occurs  here,  could 
Parliament  interfere?  And  the  answer  would 
be  by  their  authorizing  a  suit  to  be  brought  not- 
withstanding the  dissolution.  These  are  all 
cases  of  municipal  corporations  where  the  cor- 
porations had  no  rights  in  the  property  of  the 
,  corporation  in  severalty.  The  courts  of  "West- 
minster have  found  much  difficulty  in  apply- 
ing the  principles  settled  in  regard  to  such,  to 
the  commercial  and  trading  corporations  that 
have  come  into  existence  during  this  century. 
The  courts  there,  within  the  last  twelve  months, 
have  been  troubled  to  discuss  whether  a  com- 
mercial corporation  could  recover  damages  for 
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the  breach  of  a  parol  contract,  or  whether  the 
contract  should  have  had  aseal  to  make  it  valid. 
Aitslra.  R.  JV.  M.  Co.  v.  Martetti.  82  L.  &  E  . 
572;  3  ii.,  420.  It  may  be  admitted  that  the 
courts  of  law  could  not  give  any  relief  to  the 
shareholders  of  s  corporation  disfranchised  by 
a  judicial  sentence  in  respect  to  a  corporate 
right.  "Their  modes  of  proceeding  do  not  pro- 
vide for  the  case  as  they  have  not  for  man  v  oth- 
ers. 1  Plow.,  276,  277;  Riehardu  v.  Richard*. 
2  B.  &  Adol,  447;  Will..  Ex.,  1129.  But  this 
concession  does  not  involve  an  acknowledge- 
ment that  the  rights  of  the  corporations  are  ex- 
tinguished. Courts  of  chancery  have  been 
forced  into  a  closer  contact  with  these  associa- 
tions, and  have  formed  a  more  rational  concep- 
tion of  their  constitution  and  a  more  accurate 
estimate  of  their  importance  to  the  industrial 
relations  of  society.  Those  courts  have  evinced 
a  spirit  of  accommodation  of  their  modes  of 
proceeding  so  as  to  adapt  them  to  the  changing 
exigencies  of  society.  Lord  Cottenham,  in 
WiMworth\.  HoU,  4  M.  &  C,  635,  in  reference 
to  the  conduct  of  suits  in  which  similar  associ- 
ations were  concerned,  said:  "  I  think  it  is  the 
duty  of  this  court  to  adapt  its  practice  and 
course  of  proceeding  to  the  existing  state  of  so- 
ciety, and  not,  by  too  strict  an  adherence  to 
rules  and  forms  established  under  different  cir- 
cumstances, to  decline  to  administer  justice  and 
to  enforce  rights  for  which  there  is  no  other 
remedv."  In  the  same  spirit.  Sir  .James  Wi- 
gram,^.  C  ,  ob^rves:  "  Corporations  of  this 
kind  are  in  truth  little  more  than  private  part- 
nerships: and  in  cases  which  may  easily  l)e  sug- 
gested, it  would  be  too  much  to  hold  that  a  so- 
ciety of  private  persons  associated  together  in 
uu<lertakings  which,  though  certainly  beneficial 
to  the  public,  are  nevertheless  matters  of  pri- 
vate properly,  are  to  be  deprived  of  their  civil 
rights  iiUer  se,  i)ecau8e,  in  order  to  make  their 
common  objects  more  attainable,  the  Crown  or 
Legislature  have  conferred  upon  them  the  ben- 
fll  of  a  corporate  character."  Pbits  v.  HarbotUt, 
2  Hare,  491.  These  just  views  which  have  af- 
forded to  wise  Chancellors  a  sufilcient  motive  to 
enlarge  the  scope  and  relax  the  rigor  of  tlie 
rules  of  chancery  proceeding,  so  as  to  bring  the 
civil  rights  of  individuals  in  whatever  form  they 
mav  exist,  or  however  com))licated  or  ramified, 
under  the  protection  of  legitimate  judicial  ad- 
ministration, have  been  adopted  in  the  United 
States,  not  simply  for  the  improvement  of  meth- 
ods of  proceeding,  but  also  for  the  adjustment 
of  rights  and  the  assertion  of  responsibilities 
among  the  members  of  such  associations.  In 
Tlu  Bank  of  the  United  States  v.  Deveaux,  5 
Cranch,  01,  this  court  held  "  that  the  teclinical 
definition  of  a  corporation  does  not  uniformly 
circum.scribe  its  capacities,  but  that  courts  for 
legitimate  purposes  will  contemplate  it  more 
substantially ;  and  the  court  in  that  case  allowed 
the  corporation  to  use  its  corporate  name  for 
the  purposes  of  suit  in  the  courts  of  the  United 
States  to  represent  the  civil  capacities  of  the 
persons  who  composed  it.  Bo  the  court  has 
held  that  the  corporate  acts  need  not  be  evinced 
by  writing,  nor  corporate  contracts  by  a  com- 
mon seal;  that  corporations  are  liable  on  con- 
tracts made  or  defaults  or  torts  committed  b^ 
their  officers  or  agents  in  the  course  of  ihetr 
employment.  12  Wheat.,  40;  lb.,  64;  6  How., 
844;  14i6.,  468.  In  Lennox  y.  RoberU.i  Wheat., 
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373,  ilie  court  gave  effect  to  a  general  assim- 
ment  of  a  corporation  of  its  choses  in  action 
made  in  anticipation  of  the  expiration  of  its 
cliarter,  and  wtiicli  was  designed  to  preserve  to 
tlje  corporators  their  rights  of  property.  In 
Mumma  v.  The  P'ltomac  Company,  8  Pet..  281, 
it  held  tliat  tlie  assignment  of  all  the  properly 
of  u'coiporution  and  the  surrender  and  cancel- 
lation of  its  charter,  with  the  consent  of  the  Leg- 
islature, did  not  defeat  the  right  of  the  judg- 
ment creditor  to  satisfaction  out  of  tlie  property 
which  had  belonged  to  it.  The  power  of  courts 
of  equity  in  cases  like  these  was  recognized  as 
adequate  to  maintain  the  rights  of  ttie  parties 
beneficially  interested,  and  this  doctrine  was 
repeated  and  developed  in  Curran  v.  Arkanms, 
15  How.,  804. 

The  tendency  of  the  discussions  and  judg- 
ments of  the  Court  of  Chancery  in  Great  Brit- 
ain, and  of  the  courts  of  this  country,  is  to 
concede  the  existence  of  a  distinct  and  positive 
right  of  property  in  the  individuals  composing 
the  corporation,  in  its  capital  nod  business, 
which  is  subject  in  the  main  to  the  management 
and  control  of  the  corporation  itself;  but  that 
ca-ses  may  arise  where  the  corporators  may  as- 
sert not  only  their  own  rights,  but  the  rights  of 
the  corporate  body.  And  no  reason  can  be  given 
why  the  dissolution  of  a  corporation,  whether 
by  judicial  sentence  or  otherwise,"  whose  cap- 
ital was  contributed  by  shareholders,  for  a  law- 
ful and  perhaps  laudable  enterprise,  with  .the 
consent  of  the  Legislature,  should  suspend  the 
operation  of  these  principles,  or  hinder  the 
effective  interference  of  the  Court  of  Chancery 
for  the  preservation  of  individual  rights  of 
property  in  such  a  case.  The  withdrawal  of 
the  charter — that  is,  the  right  to  use  the  corpo- 
rate name  for  the  purposes  of  suits  before  the  or- 
dinary tribunals — is  such  a  substantial  impedi- 
ment to  the  prosecution  of  the  rights  of  the 
parties  interested,  whether  creditors  or  debtors, 
as  would  authorize  equitable  interposition  in 
their  behalf,  within  the  doctrine  of  chancery 
precedents.  Stainton  v.  The  Cdrron  Company, 
23  L.  <fe  E.,  315;  Traci*  v.  Milne.  9  Hare,  141; 
2  /6..  491.  For  the  sentence  of  forfeiture  does 
not  attaint  the  rights  of  property  of  the  cor- 
porators or  corporation,  for  then  the  state  would 
appropriate  it.  If  those  rights  are  put  an  end 
to.  it  would  seem  to  he  rather  from  a  careless 
disregard,  or  hardened  and  reckless  indiSer 
euce  to  consequences,  on  the  part  of  the  public 
authority,  than  from  any  misconceived  plan  or 
purpose.  For,  according  to  the  doctrine  of 
the  text  writers  on  this  subject,  the  conse- 
quences are  visited  without  anv discrimination; 
the  losses  arc  imposed  upon  those  who  are  not 
blameworthy,  and  the  benefits  are  accumulated 
upon  those  who  are  without  desert.  The 
effects  of  a  dissolution  of  a  corporation  are  usu- 
ally described  to  be,  the  reversion  of  the  lands 
to  those  who  had  granted  them;  the  extingiiich- 
ment  of  the  debts,  either  to  or  from  the  cor 
porate  body,  so  that  they  are  not  a  charge  nor 
a  benefit  to  the  members.  The  instances  which 
8up{K>rt  the  dicttim  in  reference  to  the  lands, 
consist  of  the  statutes  and  judgments  which 
followed  the  suppression  of  the  military  and 
religious  orders  of  knights,  and  whose 
lands  returned  to  those  wlioliad  granted  them, 
and  did  not  fall  to  the  King  as  an  e-tchcat;  or 
of  cases  of  dissolution  of  monastaries  and 
See  18  How. 


other  ecclesiastical  fonndiilion'i.  upon  the 
death  of  all  their  members;  or  of  donations  to 
public  bodies,  such  as  a  mayor  and  commonal- 
ty. But  such  cases  afford  no  analogy  to 
that  before  us.  The  acquisitions  of  real  prop- 
erty by  a  trading  corporation  are  commonly 
made  upon  a  bargain  and  sale,  for  a  full  con- 
sideration, and  without  conditions  in  the  deed ; 
and  no  conditions  are  implied  in  law  in  refer- 
ence to  such  conveyances.  The  vendor  has  no 
interest  in  the  appropriation  of  the  properly  to 
any  specific  object,  nor  any  reversion,  where 
the  succession  fails.  If  the  statement  of  the 
consequences  of  a  dissolution  upon  the  debts 
and  credits  of  the  Corporation  is  literally  taken, 
there  can  be  no  objection  to  it.  The  members 
cannot  recover  nor  be  charged  with  them,  in 
their  natural  capacities,  in  a  court  of  law.  But 
this  does  not  solve  the  difficulty.  The  ques- 
tion is,  has  the  bona  fide  and  just  creditor  of  a 
Corporation,  dissolved  under  a  judicial  sentence 
for  a  breach  in  its  charter,  any  claim  upon  the 
corporate  property  for  the  satisfaction -of  his 
debt,  apart  from  the  reservation  in  the  Act  of 
the  Legislature  which  directed  the  prosecution? 
Can  the  lands  be  resumed  in  disregard  of  their 
rights  by  vendors,  who  have  received  a  full 
payment  for  their  price,  and  executed  an  abso- 
lute conveyance?  Can  the  careless,  improvident 
or  faithless  debtor,  plead  the  extinction  of  his 
debt,  or  of  the  creditor's  claim,  and  thus  receive 
protection  in  his  delinquency?  The  creditor  is 
blameless — he  has  not  participated  in  the  corpo- 
rate mismanagement,  nor  procured  the  judicial 
sentence;  he  has  trusted  upon  visible  property 
acquired  by  the  Corporation,  in  virtue  of  its  legis- 
lative sanction.  How  can  the  vendors  of  the 
lands  or  the  delinquent  debtors  resist  the  might 
of  his  equity?  But,  if  the  claims  of  the  cred- 
itor are  irresistible,  those  of  the  stockholder 
are  not  inferior,  at  least  against  the  partes  who 
claim  to  hold  the  corporate  property.  The 
money,  evidences  of  debt,  lands,  and  personally 
acquired  by  the  Corporation,  were  purchased 
with  the  capital  they  lawfully  contributed  to 
a  legitimate  enterprise,  conducted  under  the 
legislallve  authority.  The  enterprise  has  failed 
under  circumstances,  it  may  well  lie.  which  en- 
title the  State  to  withdraw  its  special  support 
and  encouragement;  but  the  State  do<-8  not 
affirm  that  any  cause  for  the  confiscation  of  the 
property,  or  for  the  infliction  of  a  heavier  p^n- 
alty,  has  arisen.  It  is  a  case,  therefore,  in 
which  courts  of  chancery,  upon  their  well  set- 
tled principles,  would  aid  the  parties  to  realize 
the  property  belonging  to  the  Corporation,  and 
compel  its  application  to  the  satisfaction  of  the 
demands  which  legitimately  rest  upon  it. 

In  our  view  of  tile  equity  of  rtiis  bill  we  have 
the  support  and  sanction  of  the  Legislature  of 
Mississippi.  Their  legislation  excluiles  all  the 
consequences  which  have  been  imputed  as  nec- 
essary to  a  sentence  of  dissolution  on  a  civil 
corporation.  From  the  plenitude  of  their  pow- 
ers, for  the  amelioration  of  the  condition  of  the 
body  politic,  and  the  supply  of  defects  in  their 
system  of  remedial  laws,  they  have  afforded  a 
plan  for  the  liquidation  and  settlement  of  the 
business  of  these  corporations  in  which  the 
equities  of  the  creditors  and  shareholders  re- 
spectively are  recognized,  as  attaching  to  all 
the  corporate  property  of  whatever  desciiption. 
And  the  inquiry  arises,  who  is  authorized  to 
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obetruct  the  enforcement  of  these  equities  in  no 
far  as  the  stockholders  of  the  Commercial 
Bank  of  Natchez  are  concerned?  The  credit- 
ors have  been  satisfied.  The  defendant  in  the 
present  suit  is  the  trustee  appointed  under 
these  legislative  enactments.  His  demurrer 
confesses  that  he  has  received  money,  stocks, 
evidences  of  debt,  lands,  and  personal  property, 
which  he  refuses  to  distribute.  He  claims  that 
the  stockholders  have  no  rights  since  the  disso- 
lution uf  the  Corpoartion,  and  if  any,  they 
must  be  looked  for  in  the  Circuit  Court  of 
Adams  County,  Mississippi.  But  the  trustee 
cannot  deny  the  title  of  the  stockholders  to  a 
distribution.  To  collect  and  distribute  the 
property  of  the  Corporation  among  the  credit- 
ors and  stockholders,  is  his  commission — for 
this  end  he  was  placed  in  the  possession  of  the 
property,  and  was  armed  with  all  the  powers  be 
has  exercised. 

His  title  Is  in  sulmrdination  to  theirs,  and  bis 
duties  are  to  matntain  their  rights  and  to  con- 
sult their  advantage.  Pearton  v.  Smeadley,  2 
Jur.,  758:3  Pet.,  43;  4  Bligh.,  1;  WillU  Trust., 
136,  172,  173.  He  is  e8topi)ed  from  making 
the  defense  of  a  want  of  title  in  the  stockliold- 
ers.  Nor  is  the  objection  to  the  jurisdiction  of 
this  court,  tenable.  Ten  years  have  nearly 
elapsed  since  this  trust  was  created.  The  Acts 
of  the  Legislature  contemplated  a  prompt  and 
speedy  settlement.  They  direct  the  reduction 
of  all  the  property  into  ready  money,  and  an 
early  distribution  among  the  parties  concerned. 
The  trustee  confesses  that  he  has  not  sold  the 
lands  nor  personal  estate,  and  that  he  has  re- 
fused to  distribute  the  money.  He  has  com- 
mitted a  palpable  breach  of  trust,  according  to 
the  case  made  by  the  bill  and  as  confessed  by 
the  demurrer.  AH  the  other  trusts  having  been 
fulfilled,  the  stockholders  are  entitled  to  such 
an  administration  as  will  be  most  beneficial  to 
them,  or  to  a  sale  of  the  trust  property  in  the 
manner  prescribed  by  the  Statute  of  Missis- 
sippi. Nor  is  the  objection  to  the  form  of  the 
suit  tenable.  If  the  trust  estate  had  been 
liquidated  and  the  interest  of  the  stockholders 
ascertained,  any  stockholder  might  have  main- 
tained a  suit  for  his  aliquot  share  without  in- 
cluding any  other  stockholder.  Smith  v.  Stune, 
8  Madd.  Ch.,  10.  But  the  trust  estate  has  not 
been  sold,  nor  are  the  names  of  all  the  stock- 
holders ascertained,  the  trustee  is  called  on  to  ac- 
count, and  the  bill  asks  for  the  collection  and 
disposal  of  the  remaining  property  under  the  au- 
thority of  the  Court  of  Chancery. 

The  stockholders  are  interested  in  these 
questions,  and  are  then  proper  parties  to  the 
bill.  The  number  of  the  parties  renders  it  im- 
practicable to  bring  all  before  the  court,  and 
therefore  the  suit  may  be  prosecuted  in  the  form 
which  has  been  emplovcMl  in  this  suit.  This 
court  sustained  such  a  bill  in  the  case  of  Smith 
v.  Suxn-matedt,  16  How.,  288. 

We  do  not  intend  to  decide  any  of  the  ques- 
tions of  the  cause  which  may  arise  as  to  the 
mode  of  administering  the  relief  prayed  for  in 
this  bill.  Our  opinion  is  that  the  plaintiffs 
have  shown  a  proper  case  for  equitable  interpK)- 
sition  by  the  Circuit  C'ourl,  ana  that  the  decree 
of  that  court  dismissing  the  bill  is  erroneous. 

Decree  reverted,  and  eatue  remanded. 

Cited-«  Wall.,  27»:  12  Blatobf..  287 :  6  Bank.  Hey. 
200. 
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CHARLES  McMICKEN,  Ap}>t., 

p. 

FRANKLIN  PERIN. 

(See  8.  C.  18  Mow..  507-511.) 

Champerty^mrehase  of  iUle  after  judgment  it 
not— one  taking  title  a*  teeurity  for  loan  et- 
topped  from  eontetting  burrmter'a  title — mat- 
ter't  report  not  revieieed  upon  iilrjectiont  taktn 
here  for  firtt  time — appeal  will  not  He  from 
rrfutal  of  Circuit  Court  to  open  decree — Gir- 
euit  Court  cannot  »et  aride  decree  after  one 
'term. 

In  Louisiana,  an  attorney,  tboutrb  forbidden  by 
the  Ck>de  of  that  State  from  purchasing  litigious 
rights,  may  purchase  propt^rty  the  subject  of  a  liti- 
gation after  a  final  Juagment  settling  its  title. 

Where  one  borrowed  of  another,  money  to  pur- 
chase property,  and  Its  title  was  taken  to  tne  lender 
as  security  for  the  money  loaned,  bo  Is  estopped 
from  contesting  the  title  of  the  borrower. 

The  lender  cannot  be  heurd  to  object  that  there 
was  illegality  In  the  contract  between  the  bor- 
rower and  the  seller  of  the  property. 

No  objections  to  a  master's  report  can  be  made 
which  were  not  taken  before  the  master.  This  court 
will  not  review  a  master's  report  upon  objectiona 
taken  here  for  the  first  time. 

An  appeal  will  not  lie  from  the  refusal  of  a  Cir- 
cuit Court  to  open  Its  decree. 

Circuit  courts  have  no  power  to  set  aside  their 
decrees  in  equity,  on  motion,  after  the  term  at 
which  they  were  rendered. 

Aruged  May  5,  1866.       Decided  May  14, 1866. 

APPEAL  from   the   Circuit   Court  of  the 
United  States  for  the  Eastern  District  of 
I^^uisiana. 
The  case  is  stated  by  the  court. 
Mr.  John  Henderson  for  appellant. 
Mettrt.  J.  M.  Smiley  and  Perin,  for  ap- 
pellee. 

Mr.  </iM<ic«  Campbell  delivered  the  opinion 
of  the  court: 

The  appellee  (Perin)  filed  his  bill  in  the  Cir- 
cuit Court,  alleging  that  he  had  been  employed 
to  institute  suits  in  the  courts  of  Louisiana,  on 
behalf  of  certain  persons  claiming  to  be  the 
heirs  of  James  Fletcher,  for  which  service  he 
was  to  receive  60  per  cent,  on  the  money  value, 
real  or  personal,  in  controversy.  Pending  the 
suits,  his  clients  offered  to  sell  their  interest  to 
him  for  $5,000,  or  to  other  pereons  for  $10,000. 
There  were  some  negotiations  upon  this  sub- 
ject, but  nothing  seems  to  have  been  concluded 
until  after  the  final  judgment  had  been  ren- 
dered; after  that  time,  the  bill  proceeds  to 
state  as  follows: 

"That,  upon  the  said  proposition  being  re- 
newed the  complainant  addressed  divers  letters 
to  the  defendant,  asking  for  a  loan  of  five 
thousand  dollars  for  thcpurpose  of  purchasing 
the  said  interest  of  the  Fletchers  in  and  to  the 


Note.— .ilttomey's  orrnipeiuotinn  ennHn^/ent  on 
suecett  or  from  proeeedfof  nM:  atitxdsumnr  a  per- 
centage. Purchate  of  interest  in  tn<«u<t  or  ntb}eet  of 
{<t<0ati»n,  h\i  attomev. 

A  rontraot  with  his  client  that  an  attorney  shall 
at  his  own  cost  and  charge  prosecute  a  claim,  for  a 
certain  part  of  the  subject  In  litigation,  is  clearly 
champertous.  Illegal  and  void.  Hallnway  v.  Lowe, 
T  Port.  Ala..  «8;  Weakly  v.'Hall,  13 Ohio,  187;  Mar- 
tin V.  Clarke,  8  K.  I.,  889;  Low  v.  Hutcblnsnn.aT 
Me.,  198;  Brotherson  r.  Qonsalus.  36  How.  Pr.  (N. 
v.),  213:  S.  C,  atr'd  8  Alb.  L.  J.,  198;  Earle  v.  Hop- 
wood.  9  C.  B.  (N.8.),S««. 

An  agreement  that  amounts  to  ohamperty  can- 
not be  supported  at  law  or  in  equity,    where  an 
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fcaid  property ;  aod  that,  in  reply 
plainant  8  said  letters,  the  defenaa 


to  the  com- 
3ant  answered 
In  writing,  giving  a  promise  of  said  loan,  as  will 
appear  by  die  exhibits  C  and  D;  one  of  which 
was  written  bv  the  defendant  on  the  8th  of 
September,  1848,  nearly  three  months  after  the 
judgment  for  the  land  had  become  final  and 
executory. 

And  your  orator  further  shows  unto  your 
Honors  that,  reiving  on  the  promise  and  hon- 
esty of  the  defendant,  and  upon  the  understand- 
ing and  Rgreemeut  with  him,  the  complainant 
purchased  the  said  property  of  the  siiid  Flet- 
chers, on  the  19th  of  October,  1848,  while 
the  defendant  was  absent  in  Cincinnati;  and 
in  order  to  secure  the  said  McMicken  In  the 
loan  of  the  said  $5,000,  the  complainant  caused 
the  title  of  the  said  properly  to  be  made  out  in 
the  name  of  the  defendant,  with  the  express 
condition  that  the  purchase  was  made  in  the 
name  of  the  defendant  for  the  use  and  benefit 
of  the  complainant,  all  of  which  will  appear  bv 
reference  to  the  act  of  sale,  marked  exhibit  F; 
to  the  letter  of  the  complainant  to  the  defend- 
ant, dated  on  the  19lh  of  October,  1848,  accom- 
panying a  copy  of  the  act  of  sale  sent  to  the  de- 
fendant, marked  exhibit  G,  and  other  proofs 
to  be  hereafter  exhibited.  That  said  defend- 
ant accepted  the  said  sale,  &c.,  took  the  said 
property,  &c.,  and  held  the  same  in  trust  for 
the  use  of  complaicant,  and  upon  no  other  con- 
dition or  understanding,  subject  only  to  the 
repayment  of  the  money  advanced  for  the  pur- 
chase thereof." 

The  bill  avers  that  the  plaintiff  being  thus 


invested  with  all  the  legal  and  equitable  rights 
of  the  heirs  of  Fletcher,  he  tendered  to  the  de- 
fendant (McMicken)  immediately  after  his  rati- 
fication of  the  sale,  the  sum  of  $5,1)50,  with 
the  proper  interest  due  thereon,  and  demanded 
a  conveyance  of  all  the  said  property  and  rights 
so  purchased  and  held  in  trust,  which  the  de- 
fendant refused. 

The  bill  charges  certain  fraudulent  pretexts 
on  the  part  of  McMicken  for  withholding  the 
deed  according  to  his  agreement;  denies  their 
^validity,  and  atfirms  that  the  plaintiif  lias  been 
forced  into  a  court  of  chancery  in  consequence 
of  the  repeated  refusals  of  the  defendant  to  de- 
liver up  his  property  and  convey  the  same  to 
him. 

The  bill  prays  that  the  defendant  may,  by 
the  order  and  decree  of  the  court,  be  required 
to  convey  the  said  property  to  the  plaintiff 
upon  the  payment,  or  render  to  the  said  defend- 
ant the  amount  of  his  advances,  and  for  general 
relief. 

A  decree  pro  amfetm  was  entered  at  the 
Spring  Term  of  the  Circuit  Court,  1853,  and  at 
the  same  term  of  the  court  in  1854  a  decree 
was  rendered  requiring  the  defendant  to  con- 
vey the  property  specified  in  the  bill  to  the 
plaintiff,  upon  the  payment  to  the  said  defend- 
ant of  the  debt  reported  to  be  due,  within  six 
months  after  the  date  of  the  decree. 

It  is  objected  in  this  court  that  the  arrange- ' 
ment  between  the  heirs  of  Fletcher  and  his  at- 
torney (Perin),  by  which  the  latter  became  the 
purchaser  of  their  interest  in  the  subject  of  the 
litigation  he  had  been  conducting  in  their  be- 


attoniejr  purchases  from  bis  client  the  whole  8U)>- 
Jeot  matter  of  oontroversy  for  his  own  benxflt.  It  Is 
champerty,  tbouvh  he  has  some  Interest  of  bis  own, 
Cases  above  cited,  and  Arden  v.  Patterson,  6  Johns. 
Cb.,44. 

So  a  contract  with  an  attorney  that  be  shall  pros- 
ecute suits  for  the  recovery  of  property  and  re- 
ceive part  ol  the  property  recovered  for  his  serv- 
ices, and  that  no  comprooilse  shall  be  made  antess 
be  Join  In  It  or  to  Indemnify  against  costs.  Strange 
▼.  Brennan,  5  Sim.,  3t6 :  alTd  2  Cooper,  1:  10  Jur., 
M«;  15  L.  J.  Cb.,  389;  Hilton  v.  Woods,  I  L.  J.  Eq., 
438;  36L.  J.Ch.,  491;  15  W.K.,  1106;  16  L.  T.  N.  8., 
736;  Key  v.  Vattler,  1  Uanu  133 ;  Scobey  v.  Roes,  13 
Ind.,  117;  Masters,  in  re,  1  H.  &  W.,  818. 

Counsel  who  made  a  contract  with  client  void  for 
champerty  can  neveitbeleasreoovera  Just  compen- 
sation. Caldwell  V.  Shepherd,  6  Monr..  390 ;  Hust  v. 
Larue,  i  Lltt.,  42S;  but  see  Malloway  v.  Lowe,  T 
Port.  (Ala.),  488;  Lowe  v.  Hutohhison,37  He,  196. 

An  agreement  by  a  client  to  pay  hla  attorney  a 
certain  sum  for  his  services  In  case  of  success,  is 
held  to  be  valid,  and  the  OKreed  sum  may  t>e  recov- 
ered. Brown  v.  Mayor,  4c.,  9  Hun,  S87 ;  Spencer  v. 
Klnir,  5  Ohio,  183;  or  that  he  shall  have  a  peroent- 
aee  on  the  amount  recovered  in  the  suit.  Uyan  v. 
Martin,  18  Wis.,  672  ;  Tapley  v.  OolDn.  \i  G  ray,  420 ; 
Benedict  v.Shuart,  23  Barb.,  iSO;  White  v.  Roberts, 
4  Dana.  172 ;  but  see  Judah  v.  Trustees,  &c..  16  Ind., 
M;  EUiott  V.  McClelland,  17  Ala.,  206:  Boardman  v. 
Thompson,  Vi  Iowa,  487. 

An  agreement  to  give  plaintifl's  attorney  part  of 
the  recovery  is  valid,  ana  defendant  cannot^ive  it 
in  evidence.  Sussdorf  v.  Schmidt,  S6  N.  Y.,  819; 
King  V.  N.  r.  C.  *  U.  R.  R.  R.  Co..  12  N.  T.,  607. 

So,  an  agreement  by  an  attorney  to  conduct  asuit 
and  give  the  plaintiff  a  flxed  share  of  proceeds  after 

Saying  expenses,  has  been  sustained.  Fogerty  v. 
ordan,  2  Robt.  N.  Y .,  819. 

It  Is  also  held  that  an  attorney  may  purchase  all 
or  part  of  the  subject  matter  of  litigation,  or  con- 
tract for  payment  out  of  the  proceeds.  Cases  tie- 
fore  cited,  and  Bayard  v.  McLane,  8  Harr.,  £16:  Ly- 
tle  ▼.  Stete,  17  Ark.,  698;  Newklrk  v.  Cone,  18  III., 
44«;  PetTOW  v.  Merriwether,  63  III.,  276. 

Contingent  fees  are  not  to  l>e  generally  com- 
mended.   JEx  parte  Phtts,  2  Wall.,  Jr.,  463. 

An  agreement  l>etween  attorney  and  client,  fairly 

See  18  How. 


made,  for  contingent  fees,  will  l>e  sustained  both 
in  law  and  equity.  Stanton  v.  Haskln,  1  McArthur, 
5S8. 

There  is  nothing  illogal,  immoral  or  against  pub- 
lic policy  in  an  agreemcnl  by  an  attorney  at  law  to 
presoDtland  prosecute  a  claim,  either  at  a  fixed  com- 
pensation or  for  a  reasonable  percentage  upon  the 
amount  recovered.  Wright  v.  Tebbltts,  1  Otto, 
252;  or  for  a  contingent  compensation.  Stanton  v. 
Embrey,  3  Otto,  518 ;  or  to  carry  on  the  suit  at  their 
own  cofta  and  charges  and  have  one  half  the 
amount  recovered.  Marton  v.  Raymond.  4  Am.  L. 
Times,  N.  S.,  21;  see  McPhcreon  v.  Cox.  9  Otto,  355. 

The  question  of  attorney's  compensation  in  New 
York  is  determined  by  statute,  viz.:  "Thccorapen- 
satlon  of  an  attorney  or  counselor  for  his  services, 
is  governed  by  agreement,  express  or  implied, 
which  is  not  restrained  liy  law."  Code  of  Civil  Pro- 
cedure, sec.  66.  But  in  New  York  an  attorney  can- 
not buy  demands  for  the  purpose  of  suing  them. 
Code  of  Civil  Procedure,  sec.  73;  Penal  Code,  sec 
136.  May  buy  after  commencement  of  suit.  Wet- 
more  V.  Hegeman,  88  N.  Y.,  69.  Where  ho  buys 
primarily  for  another  purpose,  and  the  Intent  of 
suing  is  merely  incideutal  and  contingent,  lie  does 
not  violate  the  statute.  .Moses  v.  McDivltt,  88  N. 
Y.,  62.  Moreanbe  advance  or  agree  to  advance 
money  needed  to  carry  on  the  prosecution,  as  an 
inducement  to  plncing  the  claim  in  his  hands.  Code 
of  Civil  Procedure,  sec.  74;  Penal  Code,  sec.  138; 
Coughlin  v.  N.  Y.  C.  &  H.  U.  R.  R.  Co.,  71  N.  Y.,  433; 
rev'g  8  Hun,  136. 

It  is  provided  by  U.  S.  statute,  that  "nothing 
herein  shall  lie  construed  to  prohibit  attorneys,  so- 
licitors and  proctors  from  cbnrging  to  and  receiv- 
ing from  their  clients,  other  than  the  government, 
such  reasonable  compensation  for  their  services, 
in  addition  to  the  taxable  costs,  as  may  be  in  ac- 
cordance with  Keneral  usage  in  their  respective 
states,  or  may  be  agreed  upon  between  the  parties." 
U.  a.  R.  S.,  sec.  823. 

See,  also,  as  to  attorney  and  client,  Hoffman  v. 
Vullejo,  45  Cal..5«4;  AUard  v.  Lamlrande.  29  Wis., 
802;  Stearns  v.  Felker,  28  Wis.,  584:  Bentlwick  v. 
Franklin.  38  Tex.,  458. 

As  to  what  is  champerty,  and  bow  it  differs  from 
maintenance,  see  note  to  Lewis  v.  Bell,  17  How^ 
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hair,  wnfl  illegal,  and  he  coiiM  take  no  benefit 
from  his  contract.  The  articles  of  the  Code  of 
Louisiana  affecting  this  question  areas  follows: 
art.  263:i,  "a  right  is  said  to  ho.  litigious  when- 
ever there  exists  a  suit  and  contestation  about 
the  same;"  art.  3532,  No.  22,  "  litigious  rights 
are  those  which  cannot  be  exercised  without 
undergoing  a  lawsuit ;"  art.  2624,  "  public  ofB 
cers  connected  with  courts  of  justice,  such  as 
judges,  advocates,  attorneys,  cUrks,  and  sher- 
iffii,  cannot  purchase  litigious  rights  which  fall 
under  the  jurisdiction  of  the  tribunal  in  which 
they  exercise  their  functions,  under  penalty  of 
nullity  and  of  having  to  defray  all  costs,  dam- 
ages and  interest. 

The  courts  of  Louisiana  have  decided  "that 
where  a  judgment  has  been  rendered,  litigation 
has  ceased."  Mar»haU  v.  McRae,  2  Ann.,  79. 
And  when  the  thing  ceded  is  not  contested,  and 
is  not  the  subject  of  a  suit  at  the  lime  of  ces- 
sion, the  thing  is  not  litigious.  Provont  v. 
Johnton.  9  Mart.,  184.  The  bill  charges  that 
the  purchase  was  made  after  a  final  judgment 
had  been  rendered,  declaring  the  property  to 
belong  to  the  heirs  of  Fletcher.  The  subject 
of  the  sale  was  ascertained,  the  title  recognized, 
and  consequently  none  of  the  mischiefs  which 
occasioned  these  articles  could  then  follow. 
Such  is  the  conclusion  of  the  commentators 
and  courts  of  France  upon  the  corresponding 
articles  in  the  Cotle  Napoleon.  Trop.  de 
Vente,  sec.  201 ;  39  Dall.,  part  2.  186. 

Rut  upon  well  established  principles  the  ap- 
pellant is  estopped  from  contesting  the  tjtle  of 
the  appellee.  The  case  made  is  that  the  ap- 
pellee borrowed  of  theappellant  a  sum  of  mon- 
ey to  complete  his  purchase,  and  that  the  title 
was  placed  in  the  name  of  the  appellant  to  se- 
cure the  repayment  of  that  advance.  The  latter 
cannot  be  heard  to  object  that  there  was  ille 
gality  in  the  contract  between  Fletcher's  heirs 
and  the  appellee,  nor  to  appropriate  to  himself 
the  fruit  of  that  contract.  The  contract  be 
tween  the  appellee  and  appellant  is  uninfected 
by  any  illegality. 

The  consideration  was  a  loan  of  money  upon 
a  security.  The  contract  between  Fletcher's 
heirs  and  the  appellee  is  completed  and  closed, 
and  will  not  be  disturbed  by  anything  which 
the  court  may  decree  in  this  case.  McBlair  v. 
Gibbet,  17  How.,  282. 

The  appellant  further  objects  that  his  debt 
was  not  accurately  ascertained  by  the  master 
upon  the  decree  of  reference.  In  Story  v.  Lit- 
ingxtOH,  18  Pet.,  359,  this  court  decided  that  no 
objections  to  a  master's  report  can  be  made 
which  were  not  taken  before  the  master;  the 
object  being  to  save  time,  and  to  give  him  an 
opportunity  to  correct  his  errors  and  reconsider 
his  opinion.  And  in  Ueyn  v.  Htgn,  4  Jacob.. 
47,  it  was  decided  that  after  a  decree  pro  con- 
/enno,  the  defendant  is  not  at  liberty  to  go  before 
the  master  without  a  special  order,  but  the  ac- 
counts are  to  be  taken  ex  parte.  This  court 
will  not  review  a  master's  report  upon  excep- 
tions taken  here  for  the  first  time. 

Our  conclusion  is,  there  is  no  error  iu  the 
final  decree  rendered  in  the  Circuit  Court. 

At  a  subsequent  term,  the  appellant  filed  a 
petition  in  the  Circuit  Court,  alleging  that  he 
had  been  deceived  by  the  appellee  in  reference 
to  the  prosecution  of  the  bill,  and  had  con- 
sequently fiuled  to  make  any  appearance 
&0« 


or  answer,  and  that  he  had  a  meritorious  de- 
fense. 

He  prayed  the  court  to  set  aside  the  decree, 
and  to  allow  him  to  file  an  answer  to  the  bill. 
This  petition  was  dismissed.  We  concur  in 
the  jiidgment  of  the  Circuit  Court  as  to  the 
proprietv  of  this  course.  This  court,  in  Broek- 
ett  V.  Brockett.  8  How.,  238,  determined  that 
an  appeal  would  not  lie  from  the  refusal  of  a 
court  to  open  a  former  decree,  though  the  pe- 
tition in  that  case  was  filed  during  the  term  at 
which  the  decree  was  entered.  In  Cameroa  v. 
MelinberU,  3  Wheat.,  591,  it  decided  that  the 
circuit  courts  have  no  power  to  set  aside  their 
decrees  in  equity  on  motion  aft«r  the  term  at 
which  they  were  rendered. 

These  decisions  are  conclusive  of  the  ques- 
tions raised  upon  the  order  dismissing  the  pe-  , 
tition. 

The  decrees  of  tfie  OireuU  Court  are  affirmed, 
with  eontt.  « 

B.  C.-a)  How..  133,  ia5 ;  22  How.,  285. 
Cited -10  Octo.,  537:  5  Ben.,  4I«;  1  Woods.  106;  6 
Bank,  Bev..  18. 


JOSHUA   MAXWELL    ani>   HENRY     N. 
WALKER,  Plfft.  in  Br., 

V. 

ALEXANDER  H.  NEWBOLD  bt  al. 

(See  S.  C,  18  How.,  611-517.) 

JurisdieHoH  to  revieaijvdffment  of  ttate  court  un- 
der Act  of  17S9 — reord  munt  thote  that  the 
specific  question  wo*  raised  and  decided  instate 
court. 

To  Rive  this  court  Jurisdiction  to  review  the  Judg- 
ment of  astat*-  court,  under  the  2Sth  section  of  the 
Act  of  1789,  ft  Is  ni>t  BUfBcicnt  to  raisin  the  objection 
here  and  to  show  that  It  was  Involved  in  the  cootro- 
versy  In  the  state  cunrt,  and  mljrht  and  oiivht  to 
have  been,  considered  by  It  when  making  Its  dectis- 
lon. 

It  must  appear  on  the  face  of  the  record  that  one 
of  the  questions  stated  In  tbatsectlnn  did  arise  and 
was  decided  in  the  state  court,  and  that  Its  decision 
was  against  the  rijirht  claimed. 

It  is  not  sufficient  that  it  mlKht  have  arif<en  or 
been  applicable.  It  must  appear  that  It  did  arise 
and  was  applied. 

A  grround  of  error  assigned  in  the  state  court 
that  "the  charge  of  the  court,  the  verdict  of  the 
jury,  and  the  Judument  below,  are  each  against 
and  In  conflict  with  the  Constitution,  and  laws  of 
the  United  States,  and  therefore  erroneous,  "  is 
too  general  and  Indefinite  to  come  within  the  pro- 
visions of  the  Act,  or  the  decisions  of  this  court. 

The  clause  In  the  Constitution  and  the  law  of 
Congress sh<mld  have  been  snecitled  by  the  plaintilTs 
in  error,  in  the  state  court,  in  order  that  this  court 
may  see  what  was  the  right  claimed  by  them,  and 
whether  It  was  denied  to  them  by  the  decision  of 
the  state  court. 

Argued  May  7,  1866.       Decided  May  U.  ISSe. 

IN  ERROR  to  the  Supreme  Court  of  the 
United  States  for  the  State  of  Michigan. 
The  case  is  slated  by  the  court. 
Messrs.  S.  O.  Haven,  A.  H.  LaTrrenee. 
H.  H.  Emmons,  and  William  Oray.for  tiie 
plaintiffs  in  error: 
If  the  judicial  sale  in  Ohio  would  constitute 


Note.— Jurisdiction  o/  V.  S.  Supreme  Crmrf  vhtrt 
federal  qtwHll-n  arliee,  nr  where  U  itraum  In  querUim 
slatvlc,  trculu  or  OiiititUntion  nf  U.  S.  See  note  to 
Mati  hews  v.  Zune,  4  Crunch,  .382 ;  note  to  Martin  v. 
Hunter,  1  Wheat.,  301:  and  note  to  Williams  v.  Nor- 
ris,  12  Wheat.,  117. 
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a  defense  in  the  courts  of  that  State,  it  should 
have  the  same  effect  in  the  courts  of  Michigan, 
under  the  Act  of  Congress,  May  20,  1790,  ch. 
11. 

Mill*  V.  Duryee,  7  Cranch,  481 ;  Hampton  t. 
MeConnel,  8  Wheat.,  284;  Oreen  v.  Sarmiento, 
1  Pet.  C.  C,  75. 

The  proceedings  in  Ohio  were  in  rem,  and  by 
the  laws  of  that  State,  devested  all  prior  liens, 
and  gave  to  the  purchaser  of  the  boat  a  clear 
title. 

The  Supreme  Court  of  Michigan  must  there- 
fore have  dftcided  against  the  validity  of  the 
Act  of  1790,  for  it  refused  to  give  the  sale  the 
faith  and  credit  it  would  have  received  in  the 
courts  of  Oliio.  The  record  in  this  ca«e  does 
not  show,  in  express  terms,  that  the  validity  of 
such  statute  was  drawn  into  question;  but  from 
the  record  it  does  appear,  by  a  clear  and  neces- 
sary intendment,  that  such  must  have  been  the 
case,  and  that  the  decision  is  as  contrary  to  the 
Act  of  1790.  This  is  sufficient  to  confer  juris- 
diction. 

Craig  v.  Missouri,  4  Pet.,  411 ;  Smith  v. Mary- 
land, 6  Cranch,  286;  Harris  v.  Dennie.  8  Pet., 
282;  WOion  v.  B.  C.  M.  Co.,  2  Pet.,  245;  Croa- 
eil  V.  Bandell,  10  Pet.,  868. 

Mr.  C,  CuBhlng,  for  the  defendants  in  er- 
ror: 

The  bill  of  exceptions  is  presumed  to  cover  the 
whole  case,  and  nothing  else  could  have  been 
considered  in  the  Supreme  Court  of  Michigan, 
or  can  be  considered  here.  As  that  presents  no^ 
question  which  could  have  been  reviewed  under 
the  25th  sec.  of  the  Judiciary  Act,  it  is  clear 
that  the  case  turned  exclusively  upon  the  other 
grounds  presented. 

Money  v.  Porter.  4  How.,  55;  MHUv.  Brown, 
16  Pet.,  525;  Commercial BanJc  v.  Buckingham, 
6  How.,  317. 

Mr.  Chi^  JiiMiee  Taney  delivered  the  opin- 
ion of  the  court: 

This  case  comes  before  the  court  upon  a  writ 
of  error  to  the  Supreme  Court  of  the  State  of 
Michigan. 

The  facts  in  the  case,  so  far  as  they  are 
material  to  the  decision  of  this  court,  are  as  fol- 
lows: 

The  steamboat  Globe  was  built  in  the  State 
of  Michigan,  and  by  the  laws  of  that 'State  the 
persons  who  furnish  materials  for  her  construc- 
tion had  a  lien  upon  her,  and  had  a  right  to 
enforce  their  claims  by  a  proceeding  tn  rem 
against  the  vessel.  Before  these  claims  were 
discharged  she  was  removed  to  Cleveland,  in 
the  State  of  Ohio,  where  she  received  her  ma- 
chinery and  was  fitted  out;  and  for  the  debts 
thus  incurred  the  Ohio  creditors,  like  those  in 
Michi^n,  had  a  lien  on  the  vessel,  and  were 
authorized  to  proceed  against  her  by  attach- 
ment and  seizure. 

Afterwards,  when  the  steamboat  was  in  the 
port  of  Cleveland,  the  Ohio  creditors  obtained 
process  against  her,  and  she  was  seized,  con- 
demne<l,  and  sold,  according  to  the  laws  of  that 
State,  V>  satisfy  these  liens.  A  certain  E.  S. 
Sterling  became  the  purchaser  at  this  sale,  and 
afterwards  sold  her  to  Maxwell,  one  of  the 
plaintiffs  in  error. 

After  these  proceedings,  the  steamboat  re- 
turned to  Michigan,  and  was  there  seized  by 
virtue  of  the  prior  lien  created  by  the  laws  of 
8e«  18  How. 


that  State,  as  above  mentioned.  The  party  at 
whose  instance  and  for  whose  benefit  the  pro- 
ceeding was  instituted  under  the  Michigan  lien, 
had  filed  his  claim  in  the  previous  proceedings 
in  Ohio,  but  was  permitted  by  the  court  to 
withdraw  it  without  prejudice. 

The  plaintiffs  in  error,  who  were  the  owners, 
or  had  an  interest  in  the  steamboat,  appeared 
in  the  Michigan  court  to  defend  her  against  this 
claim.  And  the  principal  ground  of  defense 
appears  to  have  beien,  that  the  sale  in  Ohio  was 
not  made  subject  to  the  prior  liens  in  Michigan; 
that  it  was  an  ab<iolute  and  unconditional  sale, 
made  by  competent  judicial  authority,  and 
vested  the  properly  in  the  purchaser,  free  and 
discharged  from  all  previous  liens  and  incum- 
brances. 

The  record  contains  the  pleadings,  evidence, 
and  admissions  of  the  parties  in  relation  to 
these  transactions,  and  the  proceedings  in  the 
state  courts.  But  it  is  unnecessary  to  state  them 
at  large,  as  the  above  summary  is  sufilcient  to 
show  the  matter  in  controversy  in  the  state 
courts,  and  how  the  questions  raised  in  the  state 
courts  were  brought  before  them. 

At  the  trial  in  the  Circuit  Court  of  Michigan, 
the  defendants  in  error,  who  were  plaintiffs  in 
that  court,  prayed  the  court  to  give  the  follow- 
ing instructions  to  the  jury: 

'■  1st.  That  if  the  jury  should  find,  from  the 
evidence  adduced  in  this  cause,  that  the  steam- 
boat Olobe,  mentioned  in  the  declaration,  has 
been  constructed  and  built  in  this  Stat«,  and 
was  used  in  navigating  the  waters  thereof,  and 
that  the  debt,  claim,  or  demand,  for  which  she 
was  attached  by  the  plaintiff,  has  been  con- 
tracted in  this  State  by  the  owners,  joint  own- 
er, or  agent  thereof,  on  account  of  supplies  fur- 
nished by  said  plaintiff  for  the  use  of  said  boat, 
or  on  account  of  work  done,  or  matcriitla  fur- 
nished by  said  plaintiffs  in  or  about  the  build 
ing,  fitting,  furnishing,  or  equipping  of  said 
boat  in  said  State:  that  then  said  plaintiff  ac- 
quired and  had  a  lien  on  said  t)oat  for  .said  debt, 
claim,  or  demand,  under  and  by  virtue  of  the 
law  of  this  State. 

"  2d.  That  if  the  jury  should  be  of  the  opin- 
ion, from  said  evidence,  that  said  claim  or  de- 
mand of  said  plaintiff  constituted  a  lien  on  said 
boat,  which  had  been  acquired  as  aforesaid,  and 
that  the  contracting  parlies  were  then  citizens 
of  this  State,  then  that  such  lien  had  not  been 
displaced  or  affected  by  the  legal  proceedings 
resorted  to  in  the  court  of  Ohio,  exemplilica- 
tions  of  which  were  introduced  in  evidence  by 
the  defendants;  that  if  any  title  was  acquired 
under  the  same,  or  the  laws  of  Ohio,  such  title 
is  subordinate  to  the  lien  acquired  by  the 
plaintiff  in  this  State,  by  virtue  of  the  laws 
thereof,  that  such  proceedings  do  not  consti- 
tute a  valid  defense  to  this  action,  and  that 
said  boat,  on  coming  within  the  jurisdiction  of 
this  court,  was  subject  to  he  attached  for  said 
claim." 

And  the  plaintiffs  in  error  asked  for  the  fol- 
lowing instructions  on  their  part: 

"  1st.  That  the  facts  contained  in  the  notice 
of  defendants,  and  which  are  admitted  as  true 
by  the  plaintiffs,  constitute  in  law  a  defense  to 
the  plaintiffs'  action.  2d.  That  the  sale  under 
the  laws  of  Ohio,  if  fair  and  hona  fide,  consti- 
tutes a  defense  to  a  purchaser  under  such  laws 
to  a  prosecution  by  a  creditor  Under  the  laws 
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of  this  Slate,  Auch  as  the  plainliffx  in  this  case 
have  shown  themselves  to  be.  8d.  That  de- 
fendant Maxwell's  title  is  good  a^inst  the  lien 
or  claim  of  the  plaintiff.  Wight,  in  this  cause, 
e«en  if  that  of  Sterling  was  not.  4th.  That  the 
fliing  of  the  plaintiff's  claim  in  the  Ohio  court 
precludes  him  from  raising  the  objection  that 
such  court  had  no  jurisdiction  of  his  rights  so 
as  to  devest  his  lien  by  a  sale  in  that  State.  5th. 
That  a  lien  under  the  statutes  of  this  State, 
though  valid  in  its  inception,  cannot  be  en- 
forced against  a  purchaser  in  good  faith  under 
a  sale  under  the  laws  of  the  State  of  Ohio,  so 
given  in  evidence." 

Whereupon  the  court  gave  the  instructions 
asked  for  by  the  defendants  in  error,  and  re 
fused  those  requested  by  the  plaintiffs,  who 
thereupon  excepted  to  these  opinions,  and  the 
verdict  and  judgment  in  that  court  being 
against  them,  they  removed  the  case  to  the  Su- 
preme Court  of  the  State,  and  assigned  there 
the  following  errors,  for  which  they  prayed 
that  the  judgment  of  the  Circuit  Court  might 
be  reversed : 

"  1st.  The  court  erred  in  charging  the  jury, 
as  requested  by  the  plaintiffs  below,  and  upon 
the  points  and  to  the  effect  stated  more  fully  In 
the  bill  of  exceptions  filed  herein,  and  to  which 
reference  is  hereby  had. 

"  2d.  The  court  erred  In  refusing  to  charge 
the  jury  as  requested  by  the  defendants  below, 
upon  the  points  and  to  the  effect  stated  in  the 
bill  of  exceptions  filed  herein,  and  to  which, 
for  fuller  particularity,  reference  is  hereby 
bad. 

••  8d.  The  charge  of  the  court,  the  verdict  of 
the  jury,  and  the  judgment  below,  are  each 
against 'and  in  conflict  with  the  Constitution 
and  laws  of  the  United  States,  and  therefore 
erroneous. 

4th.  By  the  record  aforesaid,  it  appears  that 
the  judgment  was  given  against  the  plaintiffs 
in  error,  whereas,  by  the  law  of  the  laud,  the 
said  judgment  should  have  been  in  favor  of  the 
plaintiffs  in  error,  and  against  the  defendants 
in  error." 

But  the  Supreme  Court,  it  appears,  con- 
curred in  opinion  with  the  Circuit  Court  and 
aflSrmed  its  judgment:  and  the  plaintiffs  in 
error  have  now  brought  the  case  before  this, 
court  by  writ  of  error,  and  have  assigned  here 
the  following  errors: 

"  1st.  By  the  record  aforesaid  it  appears  that 
judgment  was  given  against  the  plaintiffs  in 
error;  whereas,  by  tlic  law  of  the  land,  and  un- 
der the  evidence  appearing  in  the  bill  of 
exceptions,  the  judgment  should  have  been  ren- 
dered in  favor  of  the  plaintiffs  in  error. 

2d.  There  was  drawn  in  question  in  (his 
suit,  as  appears  by  the  said  record,  a  statute  of 
the  United  States;  and  the  decision  and  judg- 
ment of  the  said  Supreme  Court  of  the  State 
of  Michigan  was  against  the  validity  of  such 
Statute. 

3d.  The  said  Supreme  Court  of  the  State 
of  Michigan  erred  in  deciding  that  the  said 
proceedings,  judgment  and  sale^had  in  the  Slate 
of  Ohio,  were  not  a  bar  to  the  claim  prosecuted 
in  this  suit. 

4ih.  The  said  Supreme  Court  erred,  in 
that  it  did  not  give  to  the  said  records  of  ju- 
dicial proceedings  and  sale  of  the  steamboat 
Olobe,  had  in  the  State  of  Ohio,  the  same  faith 
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and  credit  a."?  they  have  by  law  in  the  said  State 
of  Ohio." 

Upon  these  proceedings,  as  they  appear  in 
the  record  before  us.  the  first  questioa  to  be 
considered  is.  whether  any  point  appears  to 
have  been  decided  in  the  Supreme  Court  of 
the  State,  which  will  authorize  this  court  to 
affirm  or  reverse  its  judgment  under  the  25th 
section  of  the  Act  of  Congress  of  1789.  The 
error  alleged  here  is.  that  it  did  not  give  to  the 
recordsof  the  judicial  proceedings  and  sale  of 
the  steamboat,  had  in  Ohio,  the  same  faith  and 
credit  that  they  have  by  law  in  that  State. 
But  to  bring  that  question  for  decision  in  this 
court,  it  is  not  sufficient  to  raise  the  objection 
here,  and  to  show  that  it  was  involved  in  the 
controversy  in  the  state  court,  and  might,  and 
ought,  to  have  been  considered  by  It  when 
making  its  decision.  It  must  appear  on  the 
face  of  the  record  that  it  was  in  fact  raised; 
that  the  judicial  mind  of  the  court  was  exer- 
cised upon  it;  and  their  decision  against  the 
right  claimed  under  it. 

It  is  true,  that  in  some  of  the  earlier  cases, 
when  writs  of  error  to  state  courts  were  com- 
paratively new  in  this  court,  a  broader  and 
more  comprehensive  rule  was  sometimes  recog- 
nized. And  in  the  case  of  MUltr  v.  NtchoUt, 
4  Wheat.,  811,  it  was  said  to  be  sufficient,  to 
give  jurisdiction,  that  an  Act  of  Congress  was 
applicable  to  the  case.  But  experience  showed 
that  this  rule  was  not  a  safe  one;  and  that  it 
might  sometimes  happen,  that  although  in  one. 
view  of  the  subject  an  Act  of  Congress  or  a 
clause  of  the  Constitution  might  be  applicable 
to  a  case,  yet  the  state  court,  upon  a  different 
view  of  the  c&se,  might  have  decided  upon 
principles  of  state  law  altogether  independent 
of  any  provision  in  the  Constitution  or  laws 
of  the  United  States,  and  in  nowise  in  conflict 
with  either.  And  if  this  court  reversed  the  judg- 
ment, upon  the  assumption  that  a  right  claimed 
under  the  Constitution  or  laws  of  the  United 
States,  and  to  which  the  party  was  entitled, 
had  been  denied  to  him,  the  reversal  would 
sometimes  be  for  a  supposed  error  which  the 
state  court  had  not  committed,  and  upon  a 
point  which  the  slate  court  had  not  decided. 
Other  cases  might  he  referred  to,  in  which  ex- 
pressions are  used  in  the  opinion  of  the  court 
that  might  seem  in  some  measure  to  sanction 
the  doctrine  in  Millar  v.  NichoiU;  but  the  gen- 
eral current  of  the  decisions,  from  the  earliest 
period  of  the  court,  will  be  found  to  maintain 
the  rule  which  we  have  hereinbefore  stated. 
And  as  this  want  of  harmony  in  the  decisions 
and  language  of  the  court  was  calculated  to 
mislead  and  embarrass  counsel  in  the  prosecu- 
tion of  writs  of  error  to  state  courts,  this  court, 
at  the  January  Term  of  1836,  when  the  sub- 
ject was  again  brought  before  it.  in  the  case  of 
GromeU  v.  BandaU,  10  Pet..  868,  determined 
to  give  the  subject  a  careful  and  deliberate 
examination,  in  order  to  remove  any  doubt 
which  might  have  arisen  from  previous  decis- 
ions. Accordingly,  all  of  the  preceding  cases  are 
reviewed  and  commented  on  in  the  opinion  de- 
livered by  the  court  in  that  case,  and  the  doc- 
trine clearly  announced,  that,  in  order  to  give 
jurisdiction  to  this  court,  it  must  appear  by  the 
record  that  one  of  the  questions  stated  in  the 
25th  section  of  the  Act  of  1789  did  arise,  and 
was  decided  in  the  state  court;  and  that  it  was 
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not  sufficient  that  it  might  have  arisen  or  been 
applicable — it  must  appear  that  it  did  arise 
and  was  applied.  This  rule  has  l>een  uniformly 
adhered  to  since  th^decision  of  that  case.  We 
think  it  the  true  one,  and  the  only  one,  consistent 
with  ihe  spirit  and  language  of  the  section  re- 
ferred to,  which  so  carefully  and  plainly  limits 
the  authority  which  it  confers  upon  this  court 
over  the  juaements  of  state  tribunals. 

Applying  this  principle  to  the  case  before  us, 
the  writ  of  error  cannot  be  maintained.  The 
questions  raised  and  decided  in  the  State  Cir- 
cuit Court,  point  altogether  for  their  solution 
to  the  laws  of  the  State,  and  make  no  reference 
whatever  to  the  Constitution  or  laws  of  the 
United  States.  Undoubtedly,  this  did  not  pre- 
clude the  plaintiffs  in  error  from  raising  the 
point  In  the  Supreme  Court  of  the  State,  if  it 
was  involved  in  the  case  as  presented  to  that 
court.  And  whether  a  writ  of  error  from  this 
court  will  lie  or  not,  depends  upon  the  ques- 
tions raised  and  decided  in  that  court.  But 
neither  of  the  questions  made  there  by  th^ 
errors  assigned  refer  in  any  manner  to  the  Con- 
stitution or  laws  of  the  United  States,  except 
the  thud,  and  the  language  of  that  is  too  gen- 
eral and  indefinite  to  come  within  the  provis- 
ions of  the  Act  of  Congress,  or  the  decisions  of 
lhi.«  court.  It  alleges  that  the  charge  of  the  court 
was  against,  and  in  conflict  with,  the  Constitu- 
tion and  laws  of  the  United  States.  But  what 
right  did  he  claim  under  the  Constitution  of 
the  United  States  wliicli  was  denied  him  by  the 
state  court?  Under  what  clause  ot  the  Con- 
stitution did  he  make  his  claim?  And  what 
right  did  he  claim  under  an  Act  of  Congress. 
And  under  what  Act,  in  the  wide  range  of  our 
statutes,  did  he  claim  it?  The  record  does  not 
show — nor  can  this  court  undertake  to  deter- 
mine that  the  question  as  to  the  faith  and  credit 
due  to  the  record  and  judicial  pocecdings  in 
Ohio,  was  made  or  determined  in  the  state 
court,  or  that  that  court  ever  gave  any  opinion 
on  the  question.  For  aught  that  appears  in  the 
record,  some  other  clause  in  the  Constitution,  or 
some  law  of  Congress  may  have  been  relied  on, 
and  the  mind  of  the  court  never  called  to  the 
clause  of  the  Constitution  now  assigned  as 
error  in  this  court. 

This  cose  cannot  be  distinguished  from  the 
case  of  Lawler  v.  Walker  and  others,  14  How., 
149.  In  that  case  the  state  court  certified 
that  there  was  drawn  in  question  the  validity 
of  statutes  of  the  State  of  Ohio,  &c.,  without 
Mijing  what  statutes.  And  in  the  opinion  of 
this  court  dismissing  the  case  for  want  of  juris- 
diction, they  say:  "The  statutes  complamed 
of  in  this  case  should  have  been  stated ;  without 
that,  the  court  cannot  apply  them  to  the  subject 
matter  of  litigation  to  determine  whether  or  not 
they  violated  the  Constitution  of  the  United 
Slates."  So  in  the  case  before  us,  the  clause  in 
the  Constitution  and  the  law  of  Congress 
should  have  been  specified  by  the  plaintiSs  in 
error  in  the  state  court,  in  order  that  this  court 
might  see  what  was  the  right  claimed  by  them, 
and  whether  it  was  denied  to  them  by  the  de- 
cision of  the  state  court. 

Upon  thete  grounds  we  think  that  tliu  writ  of 
erro.-  cannot  be  maintained,  and  therefure  din- 
mtM  it  fur  waiitof  juriHiUction. 

ated- 1  Black,  &21 ;  10  Wall,  509 ;  31  Wall,  549. 

See  l»  Uow. 


MATTHEW  WATSON.  K/.taJ?r., 

V. 

COLIN  S.  TARPLEY. 

(See  S.  C.  18  How..  6IT-5S].) 

Queetion  of  suffleieneff  of  prote»t  and  notice  of 
nort-payment  is  for  t/te  court — holder  of  bSl 
may  iue  upon  non-acceptance — must  protest 
for  non  acceptance — ne^  not  afterwards  for 
non-payment — state  latvs  do  not  control  United 
States  courts  on  questions  of  commercial  law — 
cannot  affect  jurisdiction  or  rights  of  parties 
in  federal  courts— Statute  of  Mississippi  /teld 
inoperatire. 

Whether  the  procoodlnars  ns  to  protest  and  notice 
upon  the  dishonor  of  a  l>ni  for  non-payment  were 
regular  and  legal,  is  a  question  of  law  to  l>e  deter- 
miocd  by  the  court  upon  the  evidence,  and  not  for 
the  jury. 

The  payee  or  indorsee  of  a  bill,  upon  Its  present- 
ment, and  upon  refusal  by  the  drawee  to  accept,  has 
tlie  right  to  sue  tho  drawer  Immediately. 

He  need  not  await  the  maturity  of  the  bill.  The 
bolder  is  obliged  to  prot^^st  and  give  notice  upon 
non-acceptance,  of  the  bill ;  but  is  under  no  oDli- 
gation  afterwards  to  present  It  for  payment. 

Having  shown  protest  and  notice  for  non-accept^ 
ance,  he  Is  not  obliged.  In  order  to  recover,  to  show 
protest  and  notice  for  non-payment. 

The  laws  of  a  state,  as  rules  of  decision  in  trials 
In  courts  of  tho  United  States,  do  not  apply  to  ques- 
ticms  of  a  more  general  nature  not  at  all  dependent 
upon  legal  statutes  or  usages,  such  as  construction 
of  contracts  or  written  Instruments,  or  to  ques- 
tions of  general  commercial  law,  such  as  the  law 
respecting  commercial  instruments. 

State  laws  cannot  affect,  either  by  enlargement 
or  dimiuutlon,  the  Jurisdiction  of  the  courts  of  the 
United  States,  nor  destroy  or  control  the  rights  of 
parties  litigant  therein,  under  the  general  commer- 
cial law, 

A  Statute  of  Mississippi,  so  far  as  it  denies  or  In 
any  degree  impairs  the  right  of  a  non-resident 
holder  of  a  bill  of  exchange,  immediately  after  pre- 
sentment to  and  refusal  to  accept  by  drawee,  and 
after  protest  and  notice,  to  sue  forthwith  In  the 
courts  of  the  United  States  upon  such  bill,  is  wltn- 
ou I  authority  aud  inoperative. 

A  state  statute  which  would  render  the  right  of 
recovery  by  the  bolder,  after  regular  presentment 
and  protest  and  notice  of  non-acceptance  of  a  bill, 
dependent  upon  proof  of  Kubsequont  presentment 
and  protest  and  notice  for  non-payment,  is  also  in- 
operative. 

Such  a  requisition  would  be  a  violation  of  the 
general  commercial  law,  which  the  courts  of  the 
united  States  would  be  l>ound  to  disregard. 

Argued  May  8, 1856.        Decided  May  U.  1SS6. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Missis- 
sippi. 

The  case  is  fully  stated  by  the  court. 

Messrs.  i.  H.  Carlisle  an.l  Oeorg^e  E. 
Badger,  for  the  plaintiff  in  error: 

Pre.sentment  for  acceptance  of  all  bills,  is  al- 
lowable, even  advisable;  and  if  acceptance  be 
refused,  the  holder  may  immediately  sue  Ihe 
drawer  and  indorsers. 

Chit.  Bills.  11  Am.,  9th  Lond.  ed.,  part  1, 
ch.  7.  p.  a73,  ch.  8,  sec.  1,  7th  point,  p.  340; 
8to.  Bills,  sec.321:  Byles  on  Bills,  3  Am.,  from 
5  Lond.  ed..  ch.  12,  p.  1.58. 

Whenever  the  holder  presents  for  acceptance 
a  bill,  not  requiring  such  prestentment.  all  the 
consequences  follow  as  in  the  case  of  other 
bills. 

NoTK— Ty?ie»  nec«»»orMti>  present  MO  for  accept- 
aiice  and  when  not.  Prnleft  fur  noit-acceptaiicc. 
when  nccesMrjl-  See  note  to  Brown  v.  Ilarry.  3 
Dall..386:  and  note  to  Wilson  v.  Lenox,  ICnuioh, 
191. 
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Boseote  t.  Hardy.  12  East.,  484:  Bank  cf 
WiuMngton  v.  TripUtl,  1  Pet.,  25;  Sto.  Bills, 
sees.  228,  273. 

Wben  due  notice  of  non-acceptance  has  been 
given,  it  is  not  necessary  afterwards  to  present 
the  bill  for  payment,  nor  if  such  presentment 
be  made,  to  give  notice  of  dishonor. 

Chit.,  p.  842;  Sto.  Bills,  sec.  366. 

It  is  insisted  that  the  Mississippi  Law  of  1888 
does  not  govern  our  case',  but  even  if  it  does, 
the  judge  misapplied  it.  By  the  general  law, 
our  right  to  sue  immediately  upon  the  first  pro- 
test and  notice  is  clear.  The  Mississippi  Law 
merely  declares  that  such  suit  should  not  l)e 
brought  until  the  maturity  of  the  bill;  and  our 
action  was  not  brought  until  after  the  maturity 
of  the  bill. 

No  counsel  appeared  for  the  defendant  in  er- 
ror. 

Mr.  JutHee  Daniel  delivered  the  opinion  of 
the  court:  - 

On  the  29th  April,  1850,  the  plaintiff  in  er- 
ror, a  citizen  of  Tennessee,  brought  this  action 
of  asmmpsit  against  the  defendant,  a  citizen  of 
Mississippi,  in  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Mississippi, 
upon  a  bill  of  exchauge,  dated  4th  April.  1850, 
drawn  by  the  defendant  upon  Messrs.  McKee, 
Bulltely  &  Co.,  of  New  Orleans,  Louisiana,  for 
13,827.49,  payable  twelve  months  after  date,  in 
favor  of  James  Bankhead,  and  by  him  indorsed 
to  the  plaintiff,  and  declared  in  two  counts — 
one  on  the  non-acceptance  and  the  other  on  the 
non-payment  of  the  said  bill.  Pr.  Rec.,  p.  4. 
The  defendant  pleaded  "non  astumpsU,  "  and 
on  this  plea  issue  was  joined  (page  six),  and  the 
action  tried  on  the  11th  of  January,  1855,  when 
a  verdict  was  found  for  the  defendant.  On  the 
trial,  a  bill  of  exceptions  was  taken  by  the 
plaintiff  in  error,  from  which  it  appears  that 
the  plaintiff  read  in  evidence  the  bill  of  ex- 
change and  proved  the  presentment  thereof  to 
the  drawers,  at  their  office  in  New  Orleans,  for 
acceptance  on  the  27th  of  April,  1850 — the  due 
protest  thereof  for  non-acceptance,  and  a  noti- 
tication  of  its  dishonor  given  the  same  day  by 
letter  addressed  to  the  defendant  at  his  resi- 
dence in  Missib'sippi.  See  Notarial  (Potest  and 
Depositions,  pp.  17  to  22. 

The  plaintiff  also  proved  the  presentment  of 
the  said  bill  for  payment  on  the  7th  April, 
1851,  the  refusal  of  payment,  the  due  protest 
tiiereof ,  and  notice  to  the  defendant.  See  No- 
tarial Protest  and  Depositions  of  H.  B.  Cenas, 
A.  Commandeur,  and  Charles  F.  Barrv,  pp.  7 
to  15. 

The  defendant  then  offered  to  read  in  evi- 
dence a  certificate,  set  out  on  the  23d  page  of 
the  Record ;  and  which  being  read  after  objec- 
tion taken  thereto  by  the  plaintiff,  the  judge  in- 
structi-d  the  jury.     Record,  p.  23. 

"That  the  plaintiff  was  not  entitled  tore- 
cover  on  the  count  in  the  declaration  on  the 
protest  of  the  bill  for  non-acceptance,  unless 
due  and  regular  notice  was  proved,  of  the  pro- 
test of  the  bill  for  non  payment,  though  the 
jui-y  might  be  satisfied  from  the  proof  that  the 
bill  had  been  regularly  protested  for  non-ae- 
ceptance,  and  due  notice  thereof  given  to  the 
defendant:  that,  to  entitle  the  plaintiff  to  re- 
cover, notwithstanding  the  proof  of  protest  for 
non-acceptance  and  due  notice  thereof,  the 
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plaintiff  must  prove  protest  for  non-payment 

and  due  notice  thereof,  to  the  defendant ;  and 
that  the  jury  were  the  judges  of  the  testimony, 
and  could  give  to  the  witnesses  such  credit  as 
they  thought  them  entitled  to,  looking  to  all 
the  circumstances  of  the  case." 

The  material  questions  involved  in  this  ca«e 
are  comprised  within  a  comparatively  narrow 
compass,  and  present  themselves  prominently 
out  upon  the  face  of  the  record.  On  each  of 
the  questions  thus  deemed  material,  we  think 
that  the  Circuit  Court  has  erred. 

Upon  the  relevancy  or  effect  of  the  certitlcate 
of  H.  B.  Cenoe,  under  date  of  the  7th  of  April. 
1851,  and  which  was  under  an  exception  by  the 
plaintiff  permitted  to  be  read  in  evidence  with 
the  view  of  impairing  the  previous  statement 
of  this  witness  as  to  the  regularity  of  bis  pro- 
ceeding upon  the  dishonor  of  the  bill,  we  do 
not  think  it  necessary  to  express  an  opinion. 
Our  views  of  the  law  of  this  case,  as  applicable 
to  the  instruction  given  by  the  Circuit  Court, 
are  io  no  degree  affected  by  the  character  of  the 
statements  in  that  certificate. 

We  think  that  the  instruction  of  the  court 
was  erroneous  in  committing  it  to  the  Jury  to 
determine  whether  the  proceedings  as  to  pro- 
test and  notice  upon  the  dishonor  of  the  bill  for 
nonpayment  were  regular  and  legal.  This  is  a 
matter  which  must,  upon  the  facts  given  in 
evidence,  l>e  determined  by  the  court  as  a  ques- 
tion of  law,  and  which  cannot  be  regularly  sub- 
mitted to  the  jury.  Such  is  the  doctrine  uni- 
formly ruled  by  this  court;  we  mention  the 
cases  of  The  Bank  of  Columbia  v.  Lawrenet,  1 
Pel..  678;  Diekim  v.  Be<de.  10  Pet.,  572;  Rhett 
V.  Poe,  2  How..  457;  Camdeny.  Doremu*  et  al., 
8  How.,  615;  Harris  v.  Eobinton,  4  How.,  336: 
Lambert  v.  Ohi»elin,  9  How.,  552.  To  the  same 
point  might  he  cited  the  several  English  de- 
cisions referred  to  in  the  case  of  Rhett  v.  Pbe. 
already  mentioned.  ^ 

We  also  hold  to  be  erroneous,  the  instruction 
of  the  court  declaring  that  after  presentment  of 
the  bill  for  acceptance,  and  after  regular  pro- 
test and  notice  for  non  acceptance,  an  action 
could  not  be  maintained  by  the  payee  or  in- 
dorsee until  after  the  maturity  of  the  bill,  and 
then  only  upon  proof  of  demand  for  payment, 
and  of  a  regular  protest  and  notice  founded 
upon  the  refusal  to  pay. 

It  is  a  rule  of  commercial  law,  too  familiarly 
known  to  require  the  citation  of  authorities,  or 
to  admit  of  question,  that  the  payee  or  indorsee 
of  a  bill  upon  its  presentment  and  upon  refusal 
by  the  drawee  to  accept,  has  the  right  to  im- 
mediate recourse  against  the  drawer.  Upon  no 
principle  of  reason  or  justice  can  he  be  required 
to  await  the  maturity  of  the  bill,  by  the  dis- 
honor of  which  he  has  been  assured  that  it  will 
not  be  paid,  and  with  which  the  drawee  lias 
disclaimed  all  connection.  Justice  to  the  draw- 
er, with  the  view  of  enabling  him  to  guard 
himself  from  injury,  imposes  upon  the  holder 
the  obligation  of  protest  and  notice  upon  non'- 
acceptaoce;  but  beyond  this,  he  sustains  no 
connection  with  the  drawee  of  the  bill,  and  ia 
under  no  obligation  afterwards  to  present  the 
latter  for  pavment;  of  course,  he  cannot  be 
rightfully  held  to  protest  and  notice  fur  non- 
payment. 

In  the  several  compilations  of  tiie  law  <,r  ttillM 
and  notes  by  Kyd,  Bayley,  CUitty,  li}  k->,  auil 
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Story,  are  collected  (be  decisions  by  which  this 
doctrine  has  been  settled. 

It  has  been  suggested  that  the  instruction  by 
the  judge  at  circuit  may  have  been  founded 
upon  a  provision  in  a  statute  in  the  Slate  of 
Mississippi  of  1830,  contained  In  a  collection  of 
the  laws  of  that  State  by  Howard  &  Hutchin- 
son, pp.  373,  876.  sec.  18,  by  which,  amongtt 
other  enactments,  it  is  declared  that  ''no  action 
or  suit  shall  be  sustained  or  commenced  on  any 
bill  of  exchange,  until  after  the  maturity  there- 
of;" and  this  prohibition  or  postponement  of 
the  right  of  action  it  is  thought  may  have  been 
interpreted  by  the  judge  as  requiring  after  pre- 
sentment for  acceptance,  and  after  protest  and 
notice  upon  non-acceptance,  a  like  present- 
ment and  demand  for  payment  upon  the  matur- 
ity of  the  bill ;  and  upon  refusal  to  p.iy,  a  like 
protest  and  notice  in  order  to  authorize  a  re- 
covery. 

Tlic  answer  to  the  above  sugf^estion  is  this: 
that  if  such  be  a  just  interpretiilion  of  the  Stat- 
ute of  .VIi.ssis.sippi,  that  interpretation,  and  the 
coniiequences  deducible  tlierefrom,  we  must  re- 
gard as  wholly  inadmissible. 

Whilst  it  will  not  be  denied  that  the  laws  of 
the  several  States  are  of  bindiug  authority  upon 
their  domt-^tic  tribunals,  and  upon  pet  sons  and 
property  within  their  appropriate  juri-«liction. 
It  is  equally  clear  that  those  laws  cannot  affect, 
either  by  enlargement  or  diminution,  the  juris- 
diction of  the  courts  of  the  United  States  as 
vested  and  prescribed  by  the  Constitution  and 
laws  of  the  United  Stales,  nor  destroy  or  con- 
trol the  rights  of  parties  litigant  to  whom  the 
right  ot  resort  to  these  courts  has  been  secured 
by  the  laws  and  Constitution.  This  is  a  posi- 
tion which  has  been  frequently  affirmed  by  this 
court,  and  would  seem  to  compel  the  general 
assent  upon  iUs  simple  enunciation. 

In  the  case  of  Stoift  v.  Tyifm,  16  Pet,  1,  this 
court  in  giving  a  construction  to  the  34th  sec- 
tion of  the  .fudiciary  Act,  which  declares  "that 
the  laws  of  the  several  Slates,  escepl  where  the 
Constitution,  treaties,  or  statutes  of  the  United 
States  shall  otherwise  require  or  provide,  shall 
be  regarded  as  rules  of  duci:>iou  in  trials  at  com- 
mon law  in  the  courts  of  the  United  States,  in 
cases  where  they  apply,"  has  said:  "  It  never 
bas  been  supposed  by  us  that  this  section  did 
apply,  or  was  intended  to  apply,  to  questions 
of  a  more  general  nature,  not  at  all  dependent 
upon  local  statutes  or  local  usages  of  a  Axed 
and  permanent  operation;  as,  for  example,  to 
the  construction  of  ordinary  contracts  or  other 
written  instruments,  and  especially  to  questions 
of  general  commercial  law,  where  the  state 
tribunals  are  called  upon  to  perform  the  like 
functions  as  ourselves;  that  is,  to  ascertain  upon 
general  reasoning  and  legal  analogies,  what  is 
the  true  exposition  of  the  contract,  or  what  is 
the  just  rule  furnished  by  the  principles  of  com- 
mercial law  to  govern  the  case."  Again,  in  the 
same  case,  it  is  said  by  this  court;  "  The  law 
respecting  negotiable  mstruments  may  be  truly 
declared,  in  the  language  of  Cicero,  adopted  by 
Lord  Maasfleld  in  Luke  v.  Lyde,  3  Burr.,  883, 
^7,  to  be  in  s  great  measure  not  the  law  of  a 
single  country  only,  but  of  the  commercial 
world." 

In  the  cases  of  Keary  v.  The  Farmers  and 
MercKinh'  B mk  ofJ^einphU,  16  Pet.,  8U,and  of 
Dromgoole  v.  Tht  Farmert'  Bank,  2  How.,  241, 
See  18  How. 


it  was  ruled  by  this  court,  that  the  courts  of  the 
United  States  themselves  can  have  no  author- 
ity to  adopt  any  provisions  of  state  laws  which 
are  repugnant  to,or  incompatible  with, the  posi- 
tive enactments  of  Congress,  upon  the  juris- 
diction, or  practice,  or  proueeUiags  of  such 
courts. 

The  general  commercial  law  being  circum- 
scribed within  no  local  limits,  nor  committed 
for  its  administration  to  any  peculiar  jurisdic- 
tion, and  the  Constitution  and  laws  of  the  Unit- 
ed States  having  conferred  upon  the  citizens  of 
the  several  States,  and  upon  aliens,  the  power 
or  privilege  of  litigating  and  enforcing  their 
rights  acquired  under  and  defined  by  that  ijen- 
eral  commercial  law,  before  the  judicial  tribu- 
nals of  the  United  Stales,  it  must  follow  by 
regular  consequence,  that  any  state  law  or  re- 
gulation, the  effect  of  which  would  be  to  im- 
pair the  rights  thus  secured,  or  to  devest  the 
federal  courts  of  cognizance  thereof,  in  their 
fullest  acceptation  under  the  commercial  law, 
must  be  nugatory  and  unavailing.  The  Statute 
of  Mississippi,  so  far  as  it  may  be  understood 
to  deny,  or  in  any  degree  to  impair  the  right  of 
a  non  resident  holder  of  a  bill  of  exchange,  im- 
mediately after  presentment  to,  and  refu^  to 
accept  by  the  drawee,  and  after  protest  and 
notice,  to  resort  fortwith  to  the  courts  of  the 
United  ^States  by  suit  upon  such  bill,  must 
be  regarded  as  wholly  without  authority  and  in- 
operative. The  same  want  of  authority  may  be 
at&rmed  of  a  provision  in  the  Statute  which 
would  seek  to  render  the  right  of  recovery  by 
the  holder,  after  regular  presentment  and  pro- 
test, and  notice  for  non-acceptance,  dependent 
upon  proof  of  subsequent  presentment,  protest 
and  notice  for  non  payment. 

A  requisition  like  thi^  would  be  a  violation 
of  the  general  commercial  law,  which  a  8tat« 
would  have  no  power  to  impose,  and  which  the 
courts  of  the  United  States  would  be  bound  to 
disregard. 

We  think  that  the  instruction  given  by  tho 
Circuit  Court  in  this  case  was  erroneous:  that 
its  decision  should  be,  as  i<  is  hereby,  recemed; 
ami  the  eauite  is  remanded  to  t/w.  Circuit  Court 
to  be  vroceeded  in  upon  a  venire  de  novo,  in  con- 
formity with  tite  principles  iiboce  ruled. 

Clted-18  Wall.,  548 ;  10  Otto,  346 ;  3  Bank.  Retr.,  188 : 
11  Bank.  Ketr.,  Ittt). 


ROBERT  HUDGINS  et  al.,  Plffs.  in  Er., 

V. 

WYNDHAM  KEMP,  Assignee  in  Bankruptcy 
of  John  L.  Hcdoins. 

(See  8.  C,  18  How.,1i3(>-63».) 

Motion  to  dismiss — certijkates  of  clerk  tnadmui- 
sible  to  impeach  r«cor(i— certiorari — amend- 
ment of  record — writ  of  error  or  appeal,  when  a 
supersedeas — security  on — order  for  supersed- 
eas not  considered  on  motion  to  dismiss — amend- 
ment of  circuit  court  order  book — clerk  may 
certify  appeal  without  order  entered —  Virginia 
decisions  and  practice  cannot  affect  modeof  ap- 
peal— it  may  be  made  before  judge  in  vaca- 
tion— wlten  citation  necessary — record  need  not 
show  citation— judge  out  of  court  may  approve 
of  security — no  error  of  clerk  can  affect  right  <^ 
appeal. 
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TTpon  a  motion  to  dismiss,  as  well  as  on  the  hear- 
In*  on  the  merit*,  no  evidence  de}u>r$  the  record  as 
certified  and  returned  by  the  clerk  of  the  Circuit 
Court,  <»n  be  received  here  to  impeach  Its  verity  or 
to  show  that  the  certificate  ought  not  to  have  been 

Certificates  of  such  clerk,  outside  of  the  record, 
and  given  since  It  wan  certified  and  transmitted  to 
this  court,  are  Inadmissible  for  that  purpose. 

If  the  record  is  defective  or  incorrect,  the  errors 
or  omlHSlons  should  have  been  suggested  in  this 
court,  and  a  certiorari  moved  to  bring  up  a  correct 
record.  ,  _  ^  ^    t       ._ 

An  amendment  of  record  may  be  made  here  by 
consent.  Thecourt wlUalsopermltamereclerleal 
error  to  be  amended  here,  upon  the  clerk's  certifi- 
cate, without  sendlntf  a  cr.rtiorarl. 

A  motion  should  have  been  made  to  amend  the 
transcript  by  Inserting  the  said  certlfloatee,beforea 
motion  to  dismiss  can  be  made  upon  them. 

A  writ  of  error  or  appeal  does  not  operate  as  a 
tupenvdM*  unless  security  is  given  sufficient  to 
cover  the  amount  recovered,  in  ten  daysafter  Judg- 
ment or  decree.  .  ...... 

Vet  the  partv  may,  upon  giving  security  within 
five  davs,  sufflelent  to  cover  the  costs  in  the  appel- 
late court,  have  his  writ  of  error  or  appeal;  and  his 
omission  to  give  the  larger  security  within  ten  days 
is  no  ground  for  dismissing  the  appeal. 

Where  such  security  was  given  and  approved 
after  the  ten  da>-s,  the  appeal  does  not  operate  as  a 
Mtpaniedetu.  The  plaintiff.  In  such  case,  bad  a  right 
to  carry  his  decree  Into  execution, notwithstanding 
the  pendency  of  the  appeal  in  this  c-ourt. 

If  a  tuperfeiUoK  had  been  Imnroperly  awarded,  a 
motion  to  dismiss  the  appeal  for  that  reason,  is 
not  the  proper  raotlcm. 

The  motion  should  bo  to  discbarge  the  order  for 
a  niptmeiieaK,  not  to  dismiss  the  appeal. 

The  propriety  of  an  order  granting  a  supenedetu 
cannot  be  consiUered  on  a  motion  to  dismiss.  The 
order  for  the  mpeniedeai!  might  be  discharged,  and 
the  appeal  still  maintained. 

The  order  book  of  the  Circuit  Court  may  Ije 
amended  by  the  judges'  direction,  by  the  Insertion 
of  the  ap|)eal  therein,  after  the  term  Is  over. 

The  clerk  can  certify  that  the  appeal  was  made 
without  such  an  order  being  previously  entered, 
and  it  Is  his  duty  so  to  do.  The  entry  of  the  order 
is  not  necessary  to  give  viilidlty  to  the  appeal. 

The  decisions  or  practice  of  the  courts  of  Vlr- 

?lnla  cannot  affect  the  mode  of  removing  a  case 
rom  an  inferior  to  an  appellate  court  of  the 
United  States. 

An  apiieal  may  be  made  before  a  Judge  In  vaca- 
tion as  w('ll  as  in  court. 

The  only  dilTiTenco  Is,  that  when  made  In  open 
court  during  the  term  In  which  the  decree  was 
made,  a  citation  Is  unnecessary.  When  made  out 
of  court,  a  citation  Is  necessary  to  give  the  other 
party  notice. 

That  the  record  does  not  show  that  a  citation  has 
been  Issued  and  servrd.is  nc  ground  for  dismissing 
the  case.  It  need  not  appear  of  record.  It  may  be 
shown  aliunde. 

The  approval  of  the  bond  by  the  judge  out  of 
court  is  sufiicient.  It  need  not  be  approved  by  the 
court. 

No  entry  of  the  clerk  nor  any  irregularity  in  bis 
entry  can  deprive  appellant  of  his  legal  rights  to 
appeal. 

Argued  April  £5  and  May  S,  1866.    Bedded 
May  U,  1856. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  (he  Kastein  District  of 
Virginia. 

Motion  to  dismiss  appeal  on  certificate  of 
clerk. 

The  facts  are  fully  stated  bv  the  court. 

Mettrs.  Robinson  and  Patten,  for  ap- 
pellees : 

This  court  cannot  take  jurisdiction  of  the 
appeals,  as  having  been  allowed  by  the  court, 
when  the  record  as  it  stood  at  the  end. of  the 
term,  and  as  it  was  then  signed  by  the  presid- 
ing judge,  shows  no  allowance  of  such  appeals. 

BuTfih  V.  White,  3  Rand..  104,  cited  in  1 
Rob.  Pr.,  642,  old  ed. 

Under  the  Act  of  Congress  of  March  8, 1803 
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(2  Sto.,  p.  OOS),  appeals  are  "subject  to  the 
same  rules,  regulations  and  restrictions  as  are 
prescribed  in  Taw  in  writs  of  error."  One  of 
the  rules  as  to  a  writ  of  error  is,  that  it  "sliall 
be  a  tupertedea*  and  stay  ezecntion,in  cases  only 
where  the  writ  of  error  is  served  by  a  copy 
thereof  being  lodged  for  the  adverse  part^  in 
the  clerk's  office,  where  the  record  remains, 
within  ten  days,  Sundays  exclusive,  after  ren- 
dering the  judgment  or  passing  the  decree  com- 
plaineid  of. 

1  Story,  p.  61,  sec.  23;  WalUny.  WOlUtnu,  7 
Cranch.  278;  Adams  v.  Law,  16  How.,  148. 

And  it  is  clear  that  we  are  entitled  to  process 
to  carry  these  decrees  into  effect. 

S.  C,  17  How.,  276;  The  Dot  Hermano*, 
10  Wheat.,  806. 

If  the  appeals  could  be  allowed  in  vacation, 
they  would  be  defective  for  want  of  citation 
and  notice. 

Bz  parte  Orenthaw,  16  Pet.,  119;  VSlalobot 
v.  U.  S.,i  How.,  90;  Hoganv.  Jbm,  9  How., 
602. 

Me*»r».  R.  Johnson  and  J.  Lyons  for 
appellants. 

Mr.  Chief  Ju*liee  Taney  delivered  the  opin- 
ion of  the  court : 

This  case  has.  been  brought  up  to  this  court 
by  appeal  from  the  decree  of  the  Circuit  Court 
of  the  United  States  from  the  District  of  Vir- 
ginia, and  a  motion  is  made  on  behalf  of  the 
appellee  to  dismiss  it,  upon  the  ground  that  it 
had  not  been  removed  in  the  manner  the  law 
requires,  and  that,  therefore,  we  have  no  juris- 
diction over  it.  And  certificates  and  statements 
of  the  clerk,  outside  of  the  record,  and  given 
since  it  was  certified  and  transmitted  to  this 
court,  have  been  filed  as  evidence  of  the  irr^- 
ularity  of  the  removal. 

This  evidence  is  not  admissible  upon  the 
present  motion.  The  record  transmitted  to 
this  court,  ceriifled  by  the  clerk  of  the  Circuit 
Court,  states  that  the  appeal  was  taken  in  open 
court.  This  is  sufficient  evidence  of  that  fact. 
And  upon  a  motion  to  dismiss,  as  well  a.s  on 
the  hearing  on  (he  merits,  no  evidence  dehor* 
the  record,  as  certified  and  returned  by  the 
clerk  of  the  Circuit  Court,  can  be  received  here 
to  impeach  its  verity,  or  to  show  that  (he  cer- 
tificate ought  not  to  have  been  given.  The  case, 
as  therein  set  forth,  is  the  case  before  this  court. 
And  if,  from  inadvertence  or  mtetake  of  the 
court  below,  or  from  any  other  cause,  the  rec- 
ord transmitted  in  this  case  is  defective  or  in- 
correct, the  errors  or  omissions  should  have 
been  suggested  in  this  court,  and  a  eertiomri 
moved  for  to  bring  up  a  correct  and  true  tran- 
script of  the  proceedings. 

It  is  true  an  amendment  may  be  made  here 
by  consent,  as  was  done  in  the  case  of  Fletcher 
V.  Peek,  6  Cranch,  87.  And  so,  also,  where  it 
appeared  by  the  certificate  of  the  clerk  that  he 
had  committed  a  clerical  error  in  the  transcript, 
in  the  form  in  which  he  had  entered  •  judg- 
ment, in  ejectment,  and  it  was  evident  from  the 
declaration,  that  it  was  a  mere  clerical  error. 
the  court  suffered  it  to  be  amended  here,  with- 
out sending  a  certiorari  to  the  Circuit  Court  to 
have  it  corrected.  Brown  v.  Woodieard,  18 
Pet..  1. 

But  in  the  case  before  us,  there  is  no  consent 
to  amend,  and  the  errors  alleged  arc  of  a  very 
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different  cbsracter,  from  the  mere  fonnal  error 
in  the  case  of  Broan  v.  Woodmtrd.  And  if  it 
were  otherwise,  still  there  should  have  been  a 
motion  to  amend,  by  inserting  in  the  transcript 
the  certificates  above  mentioned  of  the  clerk, 
before  the  motion  was  made  to  dismiss.  But 
no  such  motion  has  been  made,  and  the  tran- 
script now  before  the  court  is  the  one  originally 
certified,  without  any  amendment  here  by  con- 
sent or  by  order  of  the  court.  And  the  motion 
is  made  to  dismiss  the  case,  not  for  any  irregu- 
larity apparent  in  the  record,  but  by  testimony 
aliunde,  offered  to  show  that  the  transcript  is 
incorrect.  It  is  very  clear  that  such  testimony 
cannot  be  received  to  support  this  motion. 
And  the  record,  as  it  stands  when  the  motion 
is  heard,  presents  the  case  which  this  court  is 
called  upon  to  decide;  and  nothing  outside  of 
it  can  be  introduced  toafFect  the  decision. 

Neither  is  it  of  any  importance  as  concerns 
this  motion  whether  the  appeal  does  or  does  not 
operate  as  a  supersedeas.  A  writ  of  error  or  ap- 
peal does  not  operate  as  a  supersedeas  under  the 
Act  pf  Congress,  unless  security  is  given  suffi- 
cient to  cover  the  amount  recovered  within  ten 
days  after  the  judgment  or  decree  is  rendered. 
And  yet,  if  the  partv  does  not  give  the  bond 
within  the  ten  days,  he  may,  nevertheless,  sue 
out  his  writ  of  error  or  talte  hia  appeal,  as  the 
case  may  be,  at  ahy  time  within  five  years  from 
the  dale  of  the  decree  'or  judgment,  upon 
giving  security  sufficient  to  cover  the  costs  that 
may  be  awarded  against  him  in  the  appellate 
court.  And  his  omission  to  give  the  security  in 
ten  days  is  no  ground  for  dismissing  the  appeal. 

In  this  case,  certainly,  the  appeal  did  not  op- 
erate as  a  supersedeas.  The  security  was  given 
and  approved  long  after  the  time  limitra  by 
the  Act  of  Congress.  Not  vraB  any  supersedeas 
moved  for,  or  awarded  by  the  Circuit  Court  or 
the  Judge  of  the  Supreme  Court,  who  approved 
the  bonds.  Nor  could  any  have  been  awarded 
bjr  any  court  or  judge.  And,  upon  the  expira- 
tion of  the  ten  days,  the  plaintiff  had  a  right 
to  proceed  on  his  decree  and  cariy  it  into  exe- 
cution, notwithstanding  the  pendency  of  the 
appeal  in  this  court. 

But  if  a  supersedeas  had  been  awarded,  this 
motion  could  not  be  sust^ned.  The  motion 
should  have  been  to  discharge  the  order,  not  to 
dismiss  the  appeal.  And  the  propriety  or  im- 
propriety of  an  order  granting  a  supersedeas 
could  not  be  considered  on  a  motion  to  dismiss. 
The  order  for  the  supersedeas  migjbt  be  dis- 
charged, and  the  appeal  still  maintamed. 

The  decision  of  these  points  dispose  of  the 
motion.  But  in  order  to  avoid  any  further  con- 
trover^  on  the  subject,  it  is  proper  to  add  that 
if  tlie  nicts  offered  in  evidence  were  inserted  in 
the  record,  they  would  furnish  no  ground  for 
dismissing  the  appeal. 

They  are  substantially  as  follows: 

The  District  Judge  had  an  interest  in  the  is- 
sue of  the  case,  and  withdrew  from  the  bench, 
and  the  Chief  Justice  of  the  Supreme  Court  sat 
alone  at  the  trial.  The  decree  was  passed  on 
the  27th  of  June,  1855,  and  the  appellant  on 
the  same  dajr,  in  open  court,  appealed  to  this 
court,  and  his  appeal  was  entered  by  the  clerk 
among  the  minutes  of  the  proceedings  of  that 
day,  bV  order  of  the  court ;  and  on  the  next  day, 
Jane  S8,  the  court  closed  its  session,  and  ad 
joumed  to  the  next  term. 
Hee  18  How.  U.  t}.,  Book  15. 


It  is  the  practice  in  the  state  courts  of  Vir- 
ginia, for  the  clerk  to  make  written  minutes  of 
the  proceedings  in  court  as  they  occur  during 
the  day;  and  after  the  court  adjourns  for  the 
day,  they  are  all  written  out  in  full  in  what  is 
called  the  order  book,  and  presented  to  the 
court  when  it  meets  next  morning,  and  read; 
and  if  found  to  be  correct,  is  signed  by  the 
presiding  judge,  as  evidence  that  the  proceed- 
ings are  therein  correctlv  stated.  This  practice 
has  been  followed  by  the  Circuit  Court  of  the 
United  States  when  silting  in  Virginia;  and  ac- 
cording to  this  practice,  it  seems  the  clerk  sup- 
posed that  the  appeal  ought  to  have  been  en- 
tered in  the  order  book,  but  omitted  it  through 
inadvertence :  and  did  not  discover  the  omission 
until  after  the  term  had  closed.  The  fact  was 
brought  to  the  attention  of  the  Chief  Justice  by 
a  oemflcate  from  the  clerk,  when  ttte  appeal 
bonds  were  presented  for  approval,  which  was 
in  October,  18.}5:  and  when  he  approved  the 
bonds,  he  at  the  same  time  sent  a  written  di- 
rection to  the  clerk  to  enter  the  appeal  in  the 
order  book,  as  having  been  made  in  open  court ; 
and  as  of  the  day  wnen  it  was  actually  made 
and  entered  in  the  minutes.  It  may'  be  proper 
to  say,  that  the  penalty  of  the  appeal  bond  pre- 
sented for  approval  was  much  larger  than  neces- 
sary ;  because  as  the  appeal  could  not  then  op- 
erate as  a  sapenedeas,  the  Act  of  Congress 
required  such  security  only  as  would  cover  the 
costs  of  the  appellee  in  case  the  decree  should 
be  affirmed.  But  it  certainly  could  be  no 
ground  of  objection  when  the  bond  was  offered 
for  approval,  that  the  penalty  was  larger  than 
it  need  have  been. 

These  are  the  material  facts,  as  they  appear 
in  the  certificates  of  the  clerk,  produced  and 
relied  on  in  the  argument.  And  the  appellees 
contend  that  the  order  book  is  the  only  record 
of  the  proceedings  of  the  court;  that  ihis  record 
could  not  lawfully  be  amended  by  the  order  of 
the  judge  after  the  term  was  over;  that  the  en- 
try of  the  appeal  made  by  his  direction,  is  not 
legally  a  record;  and  that  as  there  is  no  record 
of  an  appeal  in  open  court  on  the  27th  of  June, 
1856,  the  clerk  had  no  legal  authority  for  cer- 
tifying that  such  an  appeal  was  made;  that  his 
certificate  on  that  account  ieenpneous;  and  the 
case,  therefore,  is  not  removed  to,  and  is  not  in 
this  court,  according  to  law. 

The  counsel  for  the  appellee,  in  support  of 
these  objections,  has  referred  to  a  decision  of 
the  Court  of  Appeals  of  Virginia,  and  to  the 
practice  in  the  courts  of  that  Slate  in  cases  of 
appeal.  The  answer,  however,  to  this  argu- 
ment is  obvious.  The  power  of  making  amend- 
ments, and  the  mode  of  removing  a  case  from 
an  inferior  to  an  appellate  court  of  the  United 
Stales  are  regulatea  by  Acts  of  Congress,  and 
do  not  depend  on  the  laws  or  practice  of  the 
State  in  which  the  court  may  happen  to  be  held. 
The  decisions  or  practice  of  the  courts  of 
Virginia,  cannot,  therefore,  have  any  influence 
in  deciding  the  motion  before  us. 

Neither  is  it  necessary  to  inquire,  whether 
the  entry  made  in  the  order  book  is  to  be  re- 
garded as  a  part  of  the  record,  or  merely  a 
memorandum  to  preserve  the  history  of  the 
case,  by  entering  the  appeal  in  the  book  where 
it  is  usually  found,  and  would  naturallv  be 
looked  for  by  the  party  interested.  In  either 
view  this  entry  was  not  necessary  to  give  va- 

S8  9l9 


Digitized  by 


Google 


639 


ScrRBMX  CODBT  OV  THB  UniTKD  STATKS. 


Dbc.  Tsrk, 


lidily  to  the  appeal.  In  making  the  appeal  the 
party  exercised  a  legal  ri(;ht.  It  was  made  in 
open  court,  and  the  clerk  had  official  knowl- 
edge of  the  fact.  And  it  would  have  been  bis 
duly,  even  if  no  written  memorandum  of  it  had 
been  made,  to  certify  it  to  this  court,  when  the 
security  was  approved  by  the  judf^and  the  ap- 
peal allowed.  And  bis  certificate  of  the  fact  is 
all  that  is  required  in  the  appellate  tribunal. 
He  does  not  certify  it  as  a  copy  from  the  record. 
The  appeal  is  mad.e  orally,  and  the  entry  usual- 
ly made  on  the  minutes  or  in  the  order  book,  is 
to  preserve  the  evidence  of  the  act,  and  is  not 
necessary  to  (live  it  validity. 

The  Act  of  Congress  does  not  require  an  ap- 
peal to  be  made  in  open  court — or  to  be  in 
writing — or  entered  on  the  minutes  of  the  court 
— or  to  be  recorded.  It  is  often  made  before  a 
judge  in  vacation,  when  it  cannot  be  recorded 
in  the  order  book  asa  part  of  the  proceedings  of 
the  court,  And  the  law  makes  no  difference  as 
to  the  form  in  which  it  is  to  be  made,  whether 
it  be  taken  in  court  or  out  of  court  before  a 
judge.  In  either  case  it  may  be  made  orally 
or  in  writing.  And  the  only  difference  is,  that 
this  court  has  decided  that  where  the  appeal  is 
made  in  open  court,  during  the  term  at  which 
the  decree  is  passed,  no  citation  is  necessary  to 
the  adverse  party.  He  is  presumed  to  be  in 
court,  and  therefore  to  have  notice.  But  when 
the  appeal  is  taken  out  of  court,  the  citation  is 
necessary  to  give  him  notice.  In  all  other  re- 
spects the  same  rules  apply  to  either  mode  of 
taking  an  appeal.  lieiUj/  v.  Lamar,  2  Crancb, 
844:  Lennox  v.  TeaUm,  7  Pet.,  220. 

The  Act  of  March  3,  1803.  which  authorizes 
the  appeals,  provides  that  they  shall  be  subject 
to  the  same  rules,  regulations  and  restrictions 
as  are  prescribed  by  law  in  cases  of  writs  of  er- 
ror. And  in  the  case  of  Jnnerarity  v.  Byrne, 
5  How.,  292.  where  the  record  transmitted  to 
this  court  did  not  show  that  a  citation  had  been 
issued  and  served,  it  was  held  to  be  no  ground 
for  dismissing  the  case,  and  that  the  fact  might 
be  proved  aliunde.  It  is  not  necessary  that  all 
of  the  steps  required  to  give  this  court  jurisdic- 
tion should  even  be  on  file  in  the  court  below, 
and  certainly  need  not  appear  to  be  of  record 
in  that  court.  Hunter  y.  Martin,  1  Wheat.,  3U4. 

We  think  it  evident,  therefore,  that  the  want 
of  record  evidence  in  the  Circuit  Court  that  the 
appeal  was  prayed,  would  be  no  ground  of  dis 
missal;  and  the  certificate  of  the  clerk  that  it 
was  so  prayed,  is  all  that  is  required  in  this 
court. 

The  objection  that  the  entry  on  the  minutes, 
and  also  in  the  order  book,  required  that  the 
t)ond  should  be  approved  by  the  court,  and 
that  the  approval  by  the  judge  out  of  court  is, 
therefore,  not  sufficient,  is  equally  untenable. 

No  copy  of  the  order  of  the  judge  directing 
the  entry  in  the  order  book  has  been  produced. 
But  the  clerk  states  in  bis  dertificate  that  the 
order  directed  him  to  enter  the  appeal  as  of  the 
day  on  which  the  decree  passed;  and  without 
doubt  he  slates  it  correctly.  And  in  executing 
that  order  he  appears  to  have  followed  the  form 
he  had  adopted  in  his  entry  on  the  minutes. 
'i"he  same  form  may,  perhaps,  be  used  in  other 
circuits,  and  is  in  some  cases  probably  borrowed 
from  the  formulas  used  in  like  cases'in  the  state 
courts.  But  the  appellant  hid  legal  rights,  and 
he  cannot  be  deprived  of  them  by  any  irreg 
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ularity  in  a  clerical  entry.  Strictly  speaking, 
nothing  ought  to  have  been  entered  either  in  the 
minutes  or  on  the  order  book  as  of  the  day 
the  decree  was  passed,  except  the  appeal  itself. 
And  this,  indeed,  would  appear  to  have  been 
all  the  judge  ordered.  For  the  appeal  ooald 
not  have  been  allowed  on  that  day,  because  an 
order  of  a  court,  or  a  judge  allowmg  an  appeal, 
is,  in  effect,  nothing  more  than  an  order  to  send 
the  transcript  of  the  record  to  the  appellate 
court.  It  is  the  clerk's  authority  for  making 
the  return  to  the  superior  court.  And  that  or- 
der could  not  be  legally  given  until  the  security 
required  by  law  was  offered  and  approved. 
But  when  the  appeal  was  taken,  the  approval 
of  the  court  could  not  be  made  the  only  condi- 
tion upon  which  it  should  be  allowed.  He  had 
a  right  by  law  to  carry  up  his  appeal,  if  the  se- 
curity he  offered  was"  approved  by  the  judge, 
out  of  court,  in  vacation:  and  no  entry  of  Uie 
clerk,  and  indeed  no  order  of  the  court  could 
deprive  him  of  this  right.  Neither  could  the 
amount  of  the  security  be  then  prescribed.  For 
he  had  a  right  to  produce  his  security  within 
the  ten  days,  if  he  aesired  to  do  so,  and  thereby 
supersede  the  judgment,  until  the  decision  of 
this  court  was  had  in  the  premises.  And  in 
order  to  obtain  Xiie  mpertedea*.  the  law  requires 
that  the  security  given  shall  be  sufficient  to 
cover  the  whole  amount  of  the  sum  recovered 
against  him.  But,  if  he  preferred  carrying  up 
his  case  without  superseding,  the  law  does  not 
exact  security  to  the  amount  recovered.  Se- 
curity is  required  in  that  case  for  no  greater 
amount  than  will  cover  the  costs  that  may  be 
recovered  against  him  in  the  superior  court. 
Such  were  the  legal  rights  of  the  appellant 
when  he  made  his  appeal;  and  he  cannot  be 
deprived  of  them  by  the  form  adopted,  by  the 
clerk  in  entering  it.  The  removal  of  the  secu- 
rity by  the  judge,  as  it  appears  in  the  certificates 
offered  in  evidence,  is  sufficient,  and  the  ob- 
jection that  it  was  not  approved  by  the  court 
cannot  be  maintained. 

Upon  the  whole,  we  tee  no  ground  for  di$- 
misting  the  appeal ;  and  the  motion  to  eUtmii* 
is  overruled. 

Cited— 18  How.,  639;  <  Wall.,  107, 109;  10  Wall..  281; 
19  VVaU.,  427, 430;  8  Otto,  88 :  1  Woods,  SOS,  SOT. 


ELLIOTT  W.tHUDGINS  «rK\..,AppU„ 

V. 

WYNDHAM  KEMP,  Assignee  in  Bankruptcy 
of  John  L.  HuDoms. 

Cote  eame  a»  preceding,  and  deeisicm  the  mwie. 

MOTION  by  appellee  to  dismiss  cause  on  the 
certificate  of  the  clerk  to  the  following  ef- 
fect :  That  the  final  decree  was  rendered  June 
27,  1855;  that  the  term  of  the  court  at  which 
the  same  was  rendered,  ended  on  the  38th  of 
that  month ;  that  afterwards,  in  the  vacation  of 
said  court,  on  Oct.  16,  1855,  there  was  tiled  in 
said  clerk's  office  a  writing  signed  by  R.  B. 
Taney,  Judge  of  said  court,  dated  the  18th  of 
said  month,  whereby  it  was  "ordered  that  the 
appeal  in  this  case,  which  was  taken  in  open 
court  when  the  decree  was  pronounced,  be  en- 
tered accordingly  on  the  order  book  of  the  court 
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of  the  last  Term,  to  wit :  of  May  Term,  1856 ;"  that 
in  view  of  this  order,  the  clerk  on  its  being  so  filed 
write  on  the  order  book  of  the  court,  at  the  foot 
of  the  decree  of  June  27th,  1805,  the  following 
words:  "and  from  the  foregoing  decree  the  de- 
fendants prayed  an  appeal,  which  was  granted 
them  on  giving  bond  and  security  to  be  ap- 
proved by  the  court,  in  double  the  amount  of 
said  decree,  conditioned  for  the  prosecution  of 
said  appeal."  And  at  the  time  of  filing  said 
yacatioD  order  of  the  judge,  there  was  also  filed, 
in  said  clerk's  office,  lx>nd  and  security  ap- 
proved by  said  judge. 

Me»»n.  R.  Jobason  and  J.  Lyons  for  ap- 
pellants. 

Me»»ra.  Robinson  and  Patton  for  ap- 
pellee. 

Mr.  Chief  Jtutiee  Taney  delivered  the  opin- 
ion of  the  court: 

This  case  is  in  all  respects  the  same  with  that 
of  Robert  Hudgitu  v.  Kemp,  above  decided, 
and  for  the  reasons  stated  in  that  case,  the  mo- 
tion in  this  to  dismiss  is  overruled. 


THE  STEAMER     ORGEON,     Roobr     A. 
Heibn,  Master  and  Part  Owner,  Appelant, 

«. 

JOSEPH  AND  FRANCIS  ROCCA. 

AKD 

THE     STEAMER    OREGON,    Roger   A. 

Heiun,  Master  and  Part  Owner,  Appellant, 

t. 

ROBERT  TURNER  and  WILLIAM  TWI- 

FORD. 

(See  8.  C,  18  How.,  670-678.) 

CoUigion — rule  as  between  steamer  and  taUing 
vesad. 

When  a  steamer  approaches  a  sailing  vessel,  the 
steamer  Is  required  to  exercise  the  neoessary  pre- 
caution to  avoid  a  colUsion;  and  If  this  be  notdoDe 
ftrima  facte  the  steamer  is  cbargeable  with  fault. 

Arffued  May  8,  1866.      Decided  May  14,  1866. 

APPEALS  from  the  Circuit  Court  to  the  Unit- 
ed States  for  the  Southern  District  of 
AlalMtma. 

The  libels  in  these  cases  were  filed  in  the 
District  Court  of  the  United  States  for  the 
Soulhem  District  of  Alabama,  by  the  appellees, 
for  the  recovery  of  damages  resulting  from  a 
collision. 

The  District  Court  gave  judgment  in  favor 
of  the  libelants,  in  both  cases,  for  $6,509.64, 
and  $1,989.47,  respectively.  On  appeal  the 
Circuit  Court  affirmed  these  decrees  pro  forma, 
the  presiding  judge  having  been  of  cotuisel  for 
the  respondent,  now  appellant. 

The  cases  are  now  here  on  appeal. 

Previous  to  the  argument  on  the  merits  in 

NOTB.— CnUkfon.  RightD  of  steam  and  eaUing  ves- 
aete  xoUh  reference  tit  each  other  and  in  passing  and 
meettng.  Bee  note  to  St.  John  v.  Paine,  10  Uow., 
667. 

Rules  for  amldlng  eoHMon.  Steamer  meeting 
steamer.  See  note  to  Williamson  v.  Barrett,  IB 
How.,  101. 

See  10  How. 


this  court,  the  court  entered  the  following  or- 
der in  each  case: 

"  It  is  now  here  considered  by  the  court,  that 
although  it  appears  from  the  record  that  the 
decree  of  the  Circuit  Court  in  this  cause  was 
entered  '  pro  forma,'  yet  th»t  this  court  has 
jurisdiction  to  tiy  and  determine  the  case. 
Whereupon  it  is  now  here  ordered  bv  the 
court,  that  this  cause  be,  and  the  same  inhere- 
by  set  down  for  argiiment  next  after  the  case 
fixed  for  to-day.  Per  Mr.  ClUtf  Juttiee 
Taney." 

A  further  statement  appears  in  the  opinion 
of  the  court. 

Messrs.  Nelson  and  Reverdy  Johnson. 
for  the  appellants: 

First,  There  was  no  sufficient  evidence  to 
show  the  extent  of  the  damage  done  to  the  car- 
gti  of  the  schooner  by  the  collision,  or  the 
ownership  thereof  by  the  libelants  in  the  first 
case.  Second.  The  collision  was  the  result  of 
negligence  in  navigating  the  schooner,  and 
even  If  not  the  result  of  negligence  in  navigat- 
ing the  schooner,  it  is  not  attributable  to  any 
fault  on  the  part  of  the  steamer. 

Mr.  P.  Phillips,  for  the  appellee: 

The  steamer  was  in  fault,  as  she  did  nothing 
to  prevent  the  collision. 

St.  John  V.  Paine,  10  How.,  588;  Tfetcton  v. 
Stebbins,  10  How.,  607:  Oenetee  Chi^,  12  How., 
468;  The  Shannon,  3  Hagg.,  178;  The  Perth,  8 
Hagg.,  414;  The  Europa,  2  Eng.  Law  &  £q., 
657. 

The  steamer  was  in  fault  in  attempting  to 
cross  the  bows  of  the  schooner. 

8t.  John  V.  Paine,  10  How.,  584;  The  Base, 
2  W.  Rob.  Adm.,  6;  The  Montieello,  17  How., 
155. 

Though  the  sailing  vessel  may  have  been 
erroneously  steered,  it  was  the  duty  of  the 
steamer,  if  possible,  to  get  out  of  the  way. 

The  Hope,  1  W.  Rob.  Adm.,  154;  Havokint 
V.  Steamboat  Co.,  2  Wend.,  462. 

This  court  will  not  reverse  the  decree  unless 
mistake  or  error  be  clearly  shown. 

The  Sybil,  4  Wheat.,  98;  U.  8.  v.  llS  Casks 
of  Svgar,  8  PeL,  278;  Hobart  v.  Drogan,  10 
Pet.,  119;  Cushman  v.  Ryan,  1  Story,  96. 

Mr.  Justice  McLean  delivered  the  opinion 
of  (he  court: 

r  These  are  appeals  in  admiralty,  from  the 
Circuit  Court  for  the  Southern  District  of 
Alabama. 

The  first  case  is  an  aopeal  from  the  decree 
of  the  Circuit  Court  for  damages  resulting  from 
a  collision  betwef  n  the  schooner  William  Oz- 
man  and  the  steamer  Oregon,  in  the  Bay  of 
Mobile,  on  the  8th  of  September,  1849,  where- 
by one  hundred  and  forty  tiales  of 'cotton  on 
board  said  schooner,  alleged  to  belong  to  the 
appellees,  were  injured,  and  in  part  destroyed. 

A  similar  libel  was  filed  by  Ine  appellees  as 
the  owners  of  the  schooner,  claiming^ damages 
for  the  injuries  done  to  the  vessel.  The  litels 
are  substantially  the  same,  and  they  Ixjth  rest 
on  the  same  evi'dence. 

The  collision  took  place  in  the  Bay  of  Mobile, 
where  it  is  eleven  miles  wide,  and  sufficient 
depth  of  water  for  the  navigation  of  vessels. 
The  schooner  was  sailing  down  the  bay  before 
the  wind  at  the  rate  of  six  miles  an  hour.  The 
Oregon  was  on  her  passage  from  New  Orleans 
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to  Mobile,  and  was  running  at  the  rate  of  eight 
miles  per  hour.  It  was  a  starlight  night,  and 
the  moon  also  shone.  The  collision  occurred 
before  daylight;  but  the  vessels  in  approaching 
each  other  were  seen  from  a  mile  and  a  half  to 
two  miles.  Unde{  such  circumstances,  it  is  ex- 
traordinary that  ther  should  come  in  contact. 

The  witnesses  on  board  the  Oregoa  say,  tluit 
as  th9  vessels  approached  each  other  other,  the 
schooner  suddenly  changed  her  course,  wliich 
caused  the  collision;  whilst  the  witnesaei  on 
lx>ard  the  schooner  state  it  was  occasioned  br 
a  change  of  her  course  by  the  steamer.  In  sncn 
a  conflict  of  testimony,  where  the  vessels  were 
both  steamers  or  sailing  vessels,  aa^  there  were 
no  leading  facts  for  discrimination,  fault  would 
be  chargeable  to  both  vessels.  But  in  the  case 
before  us  the  vessels,  in  regard  to  a  collision, 
occupy  a  very  different  relation  to  each  other. 
The  steamer,  having  the  propelling  power,  is 
under  the  control  of  her  pilot.  Her  course  may 
be  chang^,  and  her  progress  checked  or  ar- 
rested. Having  this  power  to  avoid  a  collision 
with  a  vessel  propellM  by  the  wind,  she  is  gen- 
erally chargeable  with  fault  when  such  an  oc- 
currence happens.  The  exception  to  this  rule 
must  be  clearly  established,  by  strong  circum- 
stances, to  excuse  the  steamer. 

The  vessels  in  question  saw  each  other  at  the 
distance  of  more  than  a  mile,  probal>ly  a  mile 
and  a  half  to  two  miles.  The  Oregon  was  steer- 
ing near  a  due  north  course;  the  course  of  the 
schooner  was  south.  Both  vessels  continued 
tlieir  course  until  they  came  within  one  hun- 
dred and  fifty  yards  of  each  other.  As  evidence 
that  the  steamer  changed  her  course  the  fact  is 
relied  on  that  the  schooner  ran  into  the  steam- 
er, a  little  forward  of  midships,  with  her  bow. 
This  result  might  possibly  have  followed  a 
change  of  course  by  the  schooner.  But,  as  the 
movement  of  the  steamer  was  more  rapid  than 
the  schooner,,  such  an  occurrence  would  not  be 
so  likely  to  happen,  as  an  attempt  by  the  steam- 
boat to  pass  the  bow  of  the  schooner. 

Several  experts  were  examined  on  both  sides 
to  show  that  the  theory  of  each  is  wrong,  judg- 
ing from  the  injury  received  by  the  Oregon. 
The  witnesses  give  their  opinions  without  re- 
serve on  this  subject.  We  derive  but  little  Ught 
from  this  part  of  the  examination. 

In  St.  John  v.  Paine.  18  Curtis,  507,  this 
court  say:  "As  a  general  rule,  therefore,  when 
meeting  a  sailing  vessel,  whether  close  hauled 
or  with  the  wind  free,  the  latter  has  a  right  to 
keep  her  course,  and  it  is  the  duty  of  the  steam- 
er to  adopt  such  precautions  as  will  avoid  her." 
Practically,  when  a  rule  for  this  purpose  is  laid 
down,  it  18  rendered  iueffectual  by  admitting 
exceptions  to  it.  The  mind  begins  to  waver 
as  soon  as  the  danger  arises,  and  the  exception 
rather  than  the  rule  becomes  a  subject  of  solic- 
itude with  the  masters  of  both  boats;  and  this 
practically  annuls  the  rule,  and  causes  the 
movements  of  both  vessels  to  be  uncertain.  If 
the  rule  were  absolute,  and  an  insuperable  dif- 
ficulty should  prevent  one  of  the  boats  from 
observing  it,  it  would  be  safer  and  better  to 
slow  the  vessel  or  stop  it.  until  the  danger  shall 
be  past.  This  would  occur  so  seldom  as  to  be 
inappreciable,  when  compared  to  the  safety  it 
would  secure.  The  rule  adopted  by  the  Trinity 
masters,  and  sanctioned  by  this  court,  is  the 
safe  one,  that  when  two  vessels  on  opposite 
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tacks  are  approaching  each  other,  each  should 
tuni  to  tlie  right,  passing  each  other  on  the 
Inboard  side.  This  rule  is  too  simple  to  be 
misunderstood,  and  if  obflerved,coUi8ioDS  would 
not  occur  between  movingboats,  whether  pro- 
pelled by  sails  or  steam.  The  rule  once  estab- 
iished.every  deviation  from  it  should  be  charge- 
able as  a  fault. 

The  rule  of  this  court  is,  when  a  stekmer  ap- 
proaches a  sailing  vessel,  the  steamer  is  required 
to  exercise  the  necessary  precaution  to  avoid  a 
collision:  and  if  this  be  not  done,  prima  faae 
the  steamer  is  chargeable  with  fault.  Whether 
this  rule  be  regard^  or  the  weight  of  the  testi- 
mony,we  think,  in  the  present  case,  the  Or^on 
was  in  the  wrong. 

The  deerea  of  the  Oireuit  Gmrt  ore  there/ore 
affirmed. 

Mr.  Juetiee  Daniel  dissentin'k: 

I  am  constrained,  by  a  sense  of  duty,  to  differ 
with  the  court  in  their  determination  to  take 
cognizance  of  these  causes. 

It  is  my  deliberate  opinion  that  these  causes 
in  the  form  in  which  they  are  presented  to  our 
consideration,  fall  within  no  one  of  the  catego- 
ries, either  in  the  Constitution  or  the  laws  of  the 
United  States,  by  which  the  jurisdiction  of  this 
court  or  that  of  the  circuit  courts  have  been 
conferred  or  prescribed. 

The  first  thing  to  be  observed  with  reference 
to  these  cases  is  the  fact  that  they  are  cases  in 
which  confessedly  no  decision  has  been  made, 
no  opinion  formed  or  expressed,  nor  any  judi- 
cial action  had  by  the  Circuit  Court;  in  which 
the  judges  by  their  certificate  declare  that  they 
have  forborne  to  mature  or  declare  any  judg- 
ment upon  their  character,  and  which  they 
have  sent  to  this  court  in  effect  to  be  molded 
and  settled  <d>  origine  by  this  court. 

The  true  inquiry  as  to  such  a  proceeding  is, 
can  this  be  done  in  conformity  with  the  letter, 
the  spirit,  or  the  beneficial  ends  and  design  of 
the  Constitution  and  laws? 

In  article  8d,  sec.  2  of  the  Constitution,  the 
jurisdiction  of  this  court  both  original  and  ap- 
pellate, is  defined.  The  former  Is  limited  to 
cases  affecting  ambassadors. other  public  minis- 
ttirs  and  consuls.  In  all  the  other  cases  enu- 
merated in  this  article,  the  jurisdiction  of  this 
court  is  appellate. 

To  my  mind  it  would  involve  a  solecism  too 
gross  for  a  moment's  consideration,  to  suppose 
that  by  any  distortion,  the  language  or  objects 
of  this  Article  of  the  Constitution  could  bie  so 
interpreted  as  to  invest  this  court  with  an  ap- 
pellate power  over  its  own  decisions;  and  yet  it 
is  not  less  an  extravagance  and  a  solecism  to  con- 
tend that  this  court  can,  by  any  direct  or  indirect 
agency,  shape  the  original  decision  of  an^  and 
every  case  which  m«r  be  pending  in  a  circuit 
court,  and  then  recall  such  decision  into  this 
forum  for  a  mere  reiteration  of  what  they  had 
already  determined  and  done,  under  the  mere 
show  of  an  appellate  or  revising  jurisdiction. 
The  framers  of  the  Constitution  too  well  under- 
stood the  nature  of  human  frailty,  the  influ 
ence  of  prepossession  or  vanity,  to  believe  that 
by  such  a  proceeding,  either  wisdom  or  impar- 
tiality, or  the  safely  of  private  right  would  be 
promoted. 

They  have  authorized  no  such  proceeding; 
and  the  expositions  of  the  Constitution  given 
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in  the  organisation  of  the  courts  by  the  Acts  of 
Congress,  conclusively  show  the  conviction  of 
the  Legislature  as  to  the  importance  ot  K*tric^ 
ing  the  several  courts  to  tbtA  sphere  within 
which  their  functions  could  be  exercised  wise- 
ly, impartially,  and  wHlieHt  thcdaogerof  Mas, 
or  disturbance  from  forgone  eoacliuions. 

Thus  in  the  "  Act  to  establish  the  Judicial 
couru  of  the  United  States."  it  is  provided  by 
the  aSd  sectiifii  of  that  Act,  that  final  fudg- 
ments  and  decrees  in  civil  aetions  and  suits  in 
equity  in  a  circuit  court,  may  be  re-examined 
.  and  reversed  or  afBrmed  in  ttie  Supreme  Court. 

In  the  construction  of  this  section  the  inquiry 
first  suggests  itself,  what  is  it  which  the  Act  of 
Congress  permits  to  be  afflnned  or  reversed. 
The  answer  is,  a  judgment  or  decree.  What 
is  a  lodgment  or  decwe?  It  is  an  aet  or  eon- 
cluaion  of  the  mind  founded  upon  a  view  of 
all  the  facts  and  circumstances  surrounding 
the  subject  as  to  which  that  conclusion  is 
formed ;  and  it  is  to  be  a  teal  judgment,  blow- 
ing still  more  clearly  that  all  the  &cts  and  cir- 
cufflstances  have  been  weighed  and  appeciated. 
Such  a  judgment,  it  is  provided  by  t^  Statute, 
may  be  reexamined  by  this  court.  Can  it  be 
rationally  contended  that  such  a  Judgment  as 
the  Statute  describes  can  be  affirmed  of  a  pro- 
ceeding which  on  its  face  declares  that  no  oon- 
clusicm  upon  any  fact  or  circumstaace,  nor  on 
any  question  of  law  connected  wiUi  it  has  been 
formed?  Tliat  all  that  has  occurred  isamere 
formality  and  nothing  more,  and  has  beeen 
adopted  expressTf  to  avoid  a  judgment.  How 
can  that  be  said  to  be  re-examined,  as  to  which 
it  is  admitted  there  has  been  no  previous  ex- 
amination? 

Turning,  in  the  next  place,  to  the  law  by 
which  di^ons  of  opinion  are  authoriied  to  b« 
certified  to  this  court,  we  find  the  language  of 
the  law  to  be  thus:  Act  of  April  8«th,  1800, 
sec.  (S — "  That  whenever  any  question  shiUl 
occur  before  a  circuit  court,  upon  which  the 
opinions  of  the  judges  shall  be  opposed,  the 
point  upon  which  the  disagreement  shall 
happen,  shall,  during  the  same  term,  ^wn 
the  request  of  either  party  or  their  counsel, 
be  stated  under  the  direction  of  the  judges, 
and  certified  under  the  seal  of  the  court 
to  the  Supreme  Court.  Here,  then,  is  the 
sole  authority  by  which  certificates  of  divisioB 
in  opinion  are  pennilted  or  directed;  and  what 
does  that  authority  sxplicilly  reqtUfe?  That 
there  shall  be  pending  in  the  Circuit  Court  a 
question  or  questions  upon  which  the  (pinions 
of  the  judges  shall  beo[qx)eed;  that  there  must 
be  a  disagreement  between  the  Judges,  and  that 
only  the  point  upon  which  sudi  a«ta«reement 
shall  happen,  shall  be  certified.  Can  language 
be  possibly  .plainer  than  this?  I  will  not  sow 
offend  against  common  sense,  as  to  att«npt 
an  argument  to  show  that  opposition  in  opinion 
or  disagreement  has  not  existed  between  per- 
sons as  to  a  matter  with  reference  to  which 
they  have  formed  or  expressed  no  opinion  what- 
soever, and  with  regard  to  which  they  declare 
that  such  is  the  truth  of  the  case. 

The  cases  before  us  comprise  no  one  requisite 
prescribed  by  the  Constitution  and  Act  of  Con- 
greas.  Let  us  for  an  instant  look  to  tiie  conse- 
quences likely  to  ensue,  which  indeed  must  in- 
evitably ensue,  from  the  doctrine  now  pro- 
mulged  from  this  court.  There  are  at  this  time, 
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it  is  believed,  thirty-one  States  in  this  Union,  be- 
sides several  Territories;  and  of  these  Territories 
it  has  been  recently  stated  on  the  floor  of  Con- 
gress there  is  space  sufficient  for  the  formation 
of  sixty  additional  States.  In  a  majority  of  the 
eiisttng  States  there  have  been  created  more 
than  one  district  court,  invested  with  circuit 
court  Jurisdiction.  If  this  privilege  of  forcing 
upon  the  Supreme  Court  the  original  decision 
of  causes  instituted  in  the  circuit  courts  be  le- 
gitimate, it  appertains  to  every  court  poesesing 
circuit  court  jurisdiction  existing  in  the  States 
already  members  of  the  confederacy,  and  must 
appertain  equally  to  any  number  however  aug- 
mented. It  cannot  be  extended  to  a  portion  of 
the  courts  and  denied  to  the  residue. 

To  those  who  already  feel  the  burthen  of 
tbe  litigation  of  this  extended  country  when 
restricted  within  the  narrowest  limits  pre8cril>ed 
by  the  Constitution  and  laws,  it  need  not  be 
shown  what  are  to  be  the  effects  of  throwing 
upon  them  the  entire  mass  of  circuit  court  duty 
and  cojpiizance;  but  beyond  those  who  more 
intttediately  experience  those  effects,  it  becomes 
a  subject  of  gravest  fteflection  to  every  one 
interested  in  the  regular  and  effectual  adminis- 
tration of  the  law  in  the  federal  courts. 

But  it  has  been  said  that  the  practice  sanc- 
tioned by  the  decision  in  this  case  is  warrant- 
ed by  the  authority  of  precedent  in  this  court. 
It  is  undeniably  true,  that  instances  like  the 
present,  without  having  -their  nature  orten- 
dendes  brought  by  argument  to  the  test  of  ex- 
amination, have  several  times  occurred.  But 
can  the  simple  fact  that  such  instances  have 
occurr^  affect  their  justification  in  violation 
of  the  Constitution  and  law,  and  to  the  abso- 
lute destruction  of  everytliing  like  efficiency  in 
-the  federal  courts? 

I  am  fully  impressed  with  the  importance  of 
precedent,  and  would  never  attempt  to  impair 
Its  infloenoe  within  the  sphere  of  its  legitimate 
aathority;  but  I  can  never  yield  to  it  my  sup- 
port, much  less  implicit  obedience,  when  in- 
voked for  the  purpbse  either  of  introducing  or 
hallowing  abuses.  If  the  mere  existence  or 
prevalence  of  these  can  impart  to  them  either 
authority  or  sanctity,  the  cause  of  justice  or 
morals  would  indeed  be  desperate;  there  could 
never  be  reformation.  There  has  perhaps 
never  been  a  time  in  which  many  abuses  in 
politics,  law,  morals  and  religion  have  not  ob- 
laineQ  currency;  indeed  the  human  imagina- 
tion can  hardly  picture  an  error,  a  folly,  a  vice 
or  a  crime,  which  has  not  had  its  prototype. 
But  this  decision  cannot  invoke  the  weight  or 
authority  of  established  precedent  in  its  sup- 
port. On  the  contrary,  the  more  recent  and 
well-considered  cases  determined  by  this  tribu- 
nal are  in  direct  opposition  thereto.  Without 
entering  upon  them  at  large,  the  cases  of  WMU 
V.  Turk  tt  al..  12  Pet.,  238;  of  The  U.  8.  v. 
Stone,  14  Pet.,  524;  of  Nemnith  v.  Sheldon  et 
al.,  6  How.,  41;  and  of  Web»t«r  v.  Cooper,  10 
How. ,  64,  are  confidently  appealed  to  in  sup- 
port of  this  position.  These  cases  so  well  con- 
ddcred  and  so  recently  ruled,  are  now  in  effect 
reversed,  for  the  purpose  of  reviving  a  practice 
unaathoriMd  by  the  Constitution  or  by  the 
legislation  of  Congress;  a  practice  necessarily 
froitf ul  of  great  mischief. 

I  object,  in  fine,  to  the  dedsion  in  this  case,  be- 
cause to  me  it  seems  calculated  to  impair,  if 
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not  to  destroy,  that  satisfaction  and  confidence 
which  it  is  so  desirable  should  ever^here  pre- 
vail with  reference  to  the  proceedings  of  this 
tribunal.  > 

With  private  persons,  or  in  governments,  or 
in  public  bodies  of  any  descripuon,  there  is  no 
ezperiment  or  course  of  action  more  pregnant 
with  danger,  than  is  the  exercise  or  the  effort 
to  exercise  forbidden  or  even  doubtful  powers. 
Such  an  assumption  rarely  fails  to  react,  or  to 
operate  reflectively  upon  those  by  whom  it  is 
essayed;  never,  indeed,  except  in  instances  in 
which  it  can  be  sustained  by  a  power  absolute 
and  Irresponsible  enough  to  repress  oppoeition, 
or  to  silence  the  expression  of  public  senti- 
ment. In  such  instances,  but  in  those  only,  the 
act  or  the  attempt  can  be  safe.  But  imder  our 
system  of  polity  no  immunity  was  ever  de- 
signed, much  less  has  one  been  provided,  for 
anything  of  this  kind.  With  whatever  defer- 
ence and  to  whatever  extent,  therefore,  the  opin- 
ions of  this  tribunal  may  be  recognized  (ana  by 
no  one  will  they  within  their  proper  bounds  be 
maintained  with  truer  loyalty  than  by  myself), 
yet  when  challenged  to  obedience  to  those 
opinions,  I  am  bound  to  remember  that  the 
Constitution  is  above  all  and  over  all,  and  that 
public  opinion  conveyed  through  its  legitimate 
channel,  the  legislation  of  the  country  will  cause 
itself  to  be  heard  and  respected. 

Cited-81  How..  3M,  S85 :  22  How.,  472;  1  Brown, 
2S0.267:  1CUS.,81,338;3  Ware,181, 182;4BeD..2U; 
7  Blatch.,  8U. 


WILLIAM  C.  PEASE,  Plff.  in  Errw, 

V. 

JOHN  PECK,  Survivor,  &c. 

(See  S.  C,  18  How.,  60&-601.) 

Late  cf  state  re -enacted  from  printed  copy  it  good, 
though  it  does  not  conform  to  original  manu- 
script — when  this  court  will  foUow  state  de- 
cisions— when  not. 

A  law  of  Michigan,  re-enacted  In  the  words  of  the 
printed  copy,  and  so  received  and  acted  upon  for 
thirty  years,  wlil  not  be  altered  tooorrespood  with 
the  manuacript  of  theori^oal  statute  which  dllfen 
from  the  Jaw  so  re-enacted. 

Where  there  is  a  settled  construction  of  the  laws 
of  a  state  by  its  hlvbest  court,  courts  of  the  United 
States  receive  and  adopt  It. 

But  when  this  court  bas  Orst  decided  a  question 
arlningr  under  state  laws,  it  is  not  traund  to  surrender 
its  convictions  on  account  of  a  contrary  subse- 
quent decision  of  a  state  court. 

When  the  decisions  of  the  state  courtare  not  con- 
sistent, this  court  is  not  bound  to  follow  the  last  if 
contrary  to  the  opinions  of  this  court. 

Nor  does  tills  court  feel  tiound  in  any  case  where 
a  point  is  first  raised  in  and  decided  by  the  Circuit 
Court,  to  reverse  that  decision,  contiary  to  the  con- 
victions of  tliis  court,  In  order  to  conform  to  a 
state  decision  made  in  the  mean  time. 

Argued  May  7, 1858.    Decided  May  H,  1866. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Michigan. 
This  was  an  action  of  debt,  brought  in  the 
Circuit  Court  of  the  United  states  for  the  Dis- 
trict of  Michigan,  by  the  defendant  in  error, 
on  a  certain  judgment.  The  defendant  pleaded 
the  Statute  of  Limitations.  The  plaintiff  re- 
plied, absence  from  the  jurisdiction.  The 
court,  on  demurrer,  sustained  the  replication 
and  gave  judgment  for  the  plaintiff.  The  de- 
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fendant  brouzht  the  case  here  on  a  writ  of 
error. 

A  further  statement  of  the  case  appears  in  the 
opinion  of  the  court. 

The  case  is  stated  by  the  court. 

Messrs.  A.  H.  lAwreaee,  H.  H.  Eaa- 
moiui  and  WllUam  Ora,y>  for  the  plaint- 
iff in  error: 

The  original  Act  of  1820,  the  record  thereof, 
the  certifl^  transcript  sent  to  the  Secretary  of 
Congress,  and  the  original  law  of  Vermont 
from  which  it  was  adopted,  all  agreed  that  there 
was  no  exception  in  favor  of  persons  without 
the  state,  if  not  also  without  the  United  States. 
The  printer,  by  the  insertion  of  an  "  or  "  never 
contained  in  the  law,  makes  that  new  class  of 
exceptions. 

By  the  law  of  1820,  then,  the  claim  of  plaint- 
iff was  barred. 

Wlutney  v.  Ooddard,  20  Pick.,  804. 

The  volumes  of  1827  and  1888  were  merely 
reprints,  and  misprints,  as  to  the  Act  of  Limit- 
atioi)  of  the  law  of  1820. 

In  these  volumes  the  Statute  of  Limitations 
was  published,  not  as  an  act  of  the  council, 
but  as  a  reprint  of  the  law  of  1820,  and  it  has 
always  been  called  and  treated  as  the  Act  of 
1820. 

8  McLean,  480. 

There  has  been  no  case  wherein  there  bas 
been  a  recoveiy,  in  which  the  statute  was 
pleaded,  and  the  attention  of  the  court  called 
to  the  original  law  and  the  discrepancy  between 
it  and  the  printed  copies.        * 

In  BiUbert  v.  Eaynes  (a  case  not  yet  re- 
ported), the  Supreme  Court  of  Michigan  held 
that  the  claim  was  barred  under  the  law  of 
1820,  and  that  the  law  of  1820  continued  un- 
repaaled  and  unchanged  till  1888. 

The  question  here  presented  falls  within  that 
class  of  cases,  wherein  the  federal  courts  adopt 
the  decision  of  the  highest  state  tribunal. 

Oreenv.  Heal,  6  Pet.,  262;  Minde  v.  VaOier, 
6  Pet.,  401 ;  Jaekson  v.  Chew,  12  Wheat.,  168; 
Shelby  y.  Ouy,  11  Wheat.,  861;  Burke  v.  Mc- 
Kay, 2  How.,  66;  8w\ft  v.  Tyson,  16  Pet,  18; 
2  Pet.,  85. 

Metsri.  J.  M.  Carlisle  and  George  E. 
Badger,  for  the  defendant  in  error. 

In  le26,  the  legislative  council  of  Micliiean 
appointed  commissioners  to  revise  the  laws  of 
the  Territory,  with  power  to  make  such  altera- 
tions and  auditions  as  they  might  deem  expe- 
dient ;  and  to  omit  such  laws  as  uiey  might  deem 
unnecessary.  These  commissioners  reported 
the  Act  of  Limitations  in  the  same  terms  as  in 
the  compilation  of  1820  The  council  accepted 
the  report  in  1827,  and  the  Governor,  under  the 
authoritv  of  the  council,  published  the  Uw  to 
reportea  to,  and  accepted  by  the  coundL 
Again,  in  1888,  the  laws  were  published  under 
the  authority  of  the  legislative  council,  the 
Act  of  Limitatons  being  in  the  same  words  as 
in  the  preceding  publications.  In  all  the 
courts  of  the  Territoiy,  in  the  courts  of  the 
United  States  for  the  State,  after  her  admission 
into  the  Union,  and  in  the  courts  of  the  Stale, 
it  has  been  uniformly  held,  tliat  persons  be- 
yond the  limits  and  jurisdiction  of  Michigan 
were  within  the  saving  of  the  Act  of  Limita- 
tions, in  accordance  with  the  cotistruciion 
given  to  the  words  "beyond  seas"  by  this 
court  in  Faw  v.  BobenUau,  8  Citinch,  174. 
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Murray  v.  Baker,  8  Wheat. ,'64 1;  Shelby  y. 
Ouy,  11  Wheat.,  861;  Bank  v.  Dyer,  14  Pet., 
141. 

Under  all  the  circumstances  of  the  case,  after 
a  settled  recognition  for  thirty  years  of  these 
words,  as  a  part  of  the  law,  hy  all  the  authori- 
ties of  the  territorial,  state,  and  national  gov- 
ernment, it  cannot  be  allowable  to  question 
their  right  to  a  place  in  it 

Mr.  Juttiee  CMer  delivered  the  opinion  of 
the  court: 

Peck,  the  plaintiff  below,  declared  against 
Pease  in  an  action  of  debt  on  a  judgment  ob- 
tained in  the  Circuit  Court  of  the  Territory 
(now  State)  of  Michigan,  at  the  term  of  Janu- 
ary, 1886.  The  defendant  pleaded  the  Statute 
of  Limitations  of  eight  years;  to  which  the 
plaintiff  replied  that  he  did  not  at  any  time  re- 
side in  the  State  of  Michigan,  but  in  oarts 
"beyond  seas,"  to  wit:  in  the  State  of  New 
York. 

The  defendant  demurred  to  the  replication. 

The  objection  to  this  replication  ia  not  to  the 
construction  of  the  Statute  which  is  assumed  by 
the  plaintiff  to  goTem  the  case,  or  an  allegation 
that,  according  to  the  settled  construction  of 
the  words  "  l>eyond  8eas,"tho  replication  is  de- 
fective. But  it  is  intended  to  deny  that  the 
Statute  of  Limitations  pleaded  has  any  such 
provision  in  it.  The  question  is,  therefore, 
not  what  is  the  construction  of  an  admittml 
statute,  but  what  is  the  statute.  For  each  party 
admits  that  if  the  statute  be  as  claimed  by  his 
opponent,  bis  construction  of  it  is  correct. 

By  the  Ordinance  of  1787.  "  for  the  govern- 
ment of  the  territory  of  the  United  States 
northwest  of  the  river  Ohio,"  it  is  provided 
"  that  the  Governor  and  judges,  or  a  majority 
of  them,  shall  adopt  and  publish  in  the  district 
such  laws  of  the  original  States,  criminal  and 
civil,  as  may  l>e  necessary  and  best  suited  to 
the  circumstances  of  the  district,  and  report 
them  to  Congress  from  time  to  time,  which  laws 
shall  be  in  force  in  the  district  until  the  organi- 
zation of  the  General  Assembly  therein,  unless 
disapproved  of  by  Congress;  but  afterwards  the 
Legislature  shall  have  authority  to  alter  them, 
08  they  shall  see  fit." 

By  an  Act  of  Congress  of  24th  April,  1830, 
8  Stat,  at  L.,  565,  the  laws  of  Michigan  Terri- 
tory in  force  were  ordered  to  be  printed  under 
the  direction  of  the  Secretary  of  the  State,  and 
a  competent  number  distributed  to  the  people 
of  said  Territory. 

In  the  volume  of  the  laws  so  published  by 
authority  in  that  year,  is  a  statute  of  limita- 
tions, which  the  Governor  and  judges  certify 
to  liave  been  "  adopted  from  the  laws  of  the 
State  of  Vermont,  as  far  as  necessary  and  suit 
able  to  the  circumstances  of  the  "ferritory  of 
Michigan." 

The  8th  section  of  this  Act  provides  that 
"  actions  of  debt  of  leire  faeiai  on  judgment 
must  t)e  brought  within  eight  years  after  the 
rendition  of  the  judgment,  &c. 

The  10th  section  enacts  that  "this  Act  shall 
not  extend  to  bar  any  infant,  feme  eovert,  per- 
son imprisoned,  or  beyond  seas,  or  without  the 
United  States,  or  non  compot  mentis,  &c. " 

On  the  21st  of  April,  1825,  the  Legislature 
of  the  Territory,  which  had  been  now  organ- 
ized, appointed  certain  individuals  to  revise  the 

See  18  How. 


laws  of  the  Territory.  They  were  required 
"  to  examine  all  the  laws  then  in  force,  to  revise, 
to  consolidate  and  digest  them,  making  such 
alterations  or  additions  as  they  may  deem  ex- 
pedient." 

On  the  27th  of  December,  1826,  the  Commis- 
sioners report  to  the  Legislature  the  statutes  as 
revised  by  them,  stating  that  considerable  al- 
terations and  some  additions  bad  l>een  m^de  by 
them.  These  laws  received  the  sanction  of  the 
Legislature,  and  were  published,  by  authority, 
in  1827.  By  this  it  appears  that  they  adopted 
the  Statute  of  Limitations,  and  the  10th  section 
thereof,  from  the  published  Acts  of  1820,  and 
as  stated  above.  Again,  in  1833,  "  the  laws  of 
the  Territory  of  Michigan  were  condensed,  ar- 
ranged, and  passed  by  the  fifth  legislative  coun- 
cil, and  were  again  published  under  authority 
of  the  Legislature.  The  10th  section  is  again 
stated  in  the  same  words. 

The  law,  as  thus  published,  has  been  ac- 
knowledged by  the  people  and  the  courts,  and 
received  a  harmonious  interpretation  for  thirty 
years.  But  it  has  lately  been  discovered  that 
the  text  or  original  manuscript  adopted  by  the 
Governor  and  judges  in  1820.  differs  from  the 
printed  statutes,  as  published  by  authority,  as 
to  the  words  of  this  10th  section.  It  reads  as 
follows:  "  Persons  imprisoned  or  without  the 
United  States,"  having  the  words  "beyond 
seas  "  erased ;  whereas  the  printed  statues  retain 
the  words  "  beyond  seas,"  and  add  or  interpo- 
late the  word  "or." 

It  is  no  doubt  true,  as  a  general  rule,  that 
the  mistake  of  a  transcriber  or  printer  cannot 
change  the  law;  and  that  when  the  statutes 
published  by  authority  are  found  to  differ  from 
the  original  on  file  among  the  public  archives, 
that  the  courts  will  receive  the  latter  as  contain- 
ing the  expressed  will  of  the  Legislature  in 
preference  to  the  former.  Yet,  as  the  people 
who  are  governed  by  the  laws,  and  the  courts 
who  administer  them,  practically  know  the 
law  onlv  from  the  authorized  publication  of 
them,  the  propriety  of  recurring  to  ancient, 
altered  and  erased  manuscripts,  for  the  purpose 
of  changing  their  construction  after  a  lapse  of 
thirty  years,  and  after  their  construction  has 
been  long  settled  by  the  courts,  and  has  enterad 
as  an  element  into  the  contracts  and  business 
of  the  citizens,  may  well  be  doubted.  The  re- 
ception and  long  acquiescence  in  them  as 
printed  and  distributed  bv  authority,  by  those 
who  had  it  always  in  their  power  to  alter  or 
annul  them,  and  did  not,  nuiy  justly  be  treated 
as  a  ratification  of  them  in  that  form  by  the 
sovereign  people.  The  maxim  "  eommunis  error 
faeitjus,"  though  said  to  l)e dangerous  in  its  ap- 
plication. "  because  it  sets  up  a  misconception 
of  the  law,  for  destruction  of  the  law,"  might 
here  find  a  safe  and  proper  application,  and 
make  it  one  of  the  "  same  cases  in  which  it  is 
said  the  law  so  favors  the  public  good,  that  it 
will  permit  a  common  error  to  pass  for  right. 
Noy's  Maxims,  87;  4  Inst..  240. 

But  we  need  not  have  recourse  to  any  doubt- 
ful speculations  in  order  to  arrive  at  a  satisfac- 
tory solution  of  this  question.  The  laws  re- 
ported by  the  Governor  and  judges  were  in- 
tended to  be  temporary,  and  to  remain  in  force 
only  till  the  Territoiy  should  be  fully  organized, 
as  provided  by  the  Ordinance.  After  such  or- 
ganization, "  the  Lepslature  is  authorized  to 
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alter  them  as  they  see  fit."  Accordingly,  when 
Uie  Territory  of  Michigaii  was  so  organized,  by 
the  election  of  such  council,  L^^lature,  or 
"  General  Assembly,"  they  procewled  at  cNMie 
to  have  a  code  or  digest  of  the  laws  reported 
for  the  future  governmeBt  of  the  Territorv,  and 
they  adopt,  reject,  alter,  and  add  to,  the  former 
laws  "  as  they  saw  fit."  After  the  promulga- 
tion of  their  code,  that  of  the  Oovemor  and 
judges  is  entirely  supplanted,  and  has  no  longer 
any  force  or  effect  whatever.  Those  who  look 
for  the  rule  of  action  which  is  to  govern  them, 
seek  it  no  longer  in  the  code  which  has  been 
abrogated,  and  having  effected  its  temporary 
purpose,  has  become  obsolete  and  null,  out  in 
that  which  has  the  sanction  of  their  own  Legis- 
lature. The  declaration  of  the  legislative  will 
is  to  be  sought  from  documents  originating 
with  them,  or  published  by  their  sanction.  The 
original  documents  reported  by  the  judges  may 
be  the  best  evidence  of  what  statutes  they  in- 
tended temporarily  to  adopt,  and  what  was 
their  will  and  intention,  but  cannot  be  received 
as  any  evidence  of  the  will  and  intention  of  a 
Legislature  ordaining  a  new  and  permanent 
system  of  laws  under  powers  delegated  to  them 
by  Congress  and  the  people  of  we  Territory. 
It  may  well  be  presumed,  that  the  Legislature 
had  no  knowledge  of  this  newly  discovered 
erasure  in  the  original,  and  jBupposed  interpola- 
tion in  the  printed  copy  of  the  laws,  reported 
by  the  judges  in  1820;  and  that  they  adopted 
the  law  as  they  found  it  in  the  copy — printed 
bv  authority,  and  "  distributed  to  the  people 
of  the  Territory."  They  certainly  had  power 
to  do  so,  and  having  done  so,  it  would  be  folly 
to  sav  that  they  intended  to  adopt  some  other 
words  as  the  expression  of  their  will,  to  be 
found  only  in  a  document  reposing  in  the  crypts 
of  the  secretary's  office,  and  which  they  had 
probably  never  seen.  But  if  we  assume  that 
they  had  seen  this  document,  and  were  aware 
of  its  discrepancy  from  the  published  law, 
then  their  adoption  of  the  latter  would  be  con- 
clusive. On  either  hypothesis,  this  original 
document  can  furnish  no  evidence  of  the  in- 
tention or  will  of  the  Legislature.  It  must  be 
rememl}ered  that  there  is  no  allegation  or  pre- 
ten8e,that  the  Acts  published  by  authority  of  the 
Legislature  differ  m>m  the  original  reported  to 
them  and  adopted  by  them. 

That  is  the  only  orieinal,  if  there  be  any 
such  in  existence,  by  wlpich  the  printed  copy 
could  be  corrected  or  amended.  But  to  correct 
or  amend  the  declared  will  of  the  Legislature, 
as  published  under  their  authority,  by  the  words 
of  a  document  which  did  not  emanate  from 
them,  which  it  is  most  probable  they  never 
saw,  or  if  seen,  they  did  not  see  fit  to  adopt 
where  it  differed  from  the  published  statutes, 
would  be,  in  our  opinion,  judicial  legislation 
and  arbitrary  assumption. 

The  only  argument  which  has  been  urged, 
which  could  1^  us  to  doubt  the  justness  of 
this  conclusion,  is,  that  the  Supreme  Court  of 
Michigan  have,  it  is  said,  come  to  a  different 
decision  on  this  question.  We  entertain  the 
highest  respect  for  that  learned  court,  and  in 
any  question  affecting  the  construction  of 
their  own  laws,  where  we  entertained  any 
doubt,  would  be  glad  to  be  relieved  from  doub't 
and  responsibility  by  reposing  on  their  decision. 
There  are,  it  is  true,  many  dieta  to  be  found 
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in  our  decisions,  averring  that  the  courts  of  the 
United  States  are  bound  to  follow  the  deciaionR 
of  the  state  courts  on  the  construction  of  their 
own  laws.  But  although  this  may  be  a  cor- 
rect, ^et  a  rather  strong  expression  of  a  general 
^ule.  It  cannot  be  received  as  the  enunctaticm  of 
a  maxim  of  universal  application.  According- 
ly, our  reports  furnish  many  cases  of  excep- 
tions to  it.  In  all  cases  where  there  is  a  set- 
tled construction  of  the  laws  of  a  state,  bv  ita 
highest  judicature,  estaMiahed  by  admnted 
precedent,  it  is  the  practice  of  the  courts  of 
the  United  States  to  receive  and  adoM  it  with-  - 
out  criticism  or  further  inquiry.  But  when 
this  court  have  first  decided  a  question  arisiog 
under  state  laws,  we  do  not  feel  bound  to  sur- 
render our  convictions,  on  account  of  a  con- 
trary subsequent  decision  of  a  et»te  court,  as 
in  the  case  of  Bmtan  v.  Bunneb,  S  How.,  180. 
When  the  decisions  of  the  state  court  are  not 
consistent,  we  do  not  feel  t>ound  to  follow  tbe 
last,  if  it  is  contrary  to  our  own  convictioDS — 
and  much  more  is  this  the  case,  where,  after  a 
long  course  of  consistent  decisions,  some  new 
light  suddenly  springs  up,  or  an  excited  public 
opinion  has  elicited  new  doctrines,  subversive  of 
former  safe  precedent.  Cases  may  exist,  also, 
when  acause  is  got  up  in  astate  court  fortbeveiy 
purpose  of  anticipating  our  decision  of  a  quesUon 
known  to  be  pending  in  this  court.  Nor  do 
we  feel  bound  in  any  case  in  which  a  point  is 
first  raised  in  the  courts  of  the  United  States, 
and  has  been  decided  in  a  circuit  court,  to  re- 
verse that  decision  contrary  to  our  own  con- 
victions, in  order  to  conform  to  astate  decision 
made  in  the  mean  time.  Such  decisions  have 
not  the  character  of  established  precedent  de- 
clarative of  the  settled  law  of  a  state. 

Parties  who,  by  the  Cbn8tituti(»i  and  laws 
of  the  United  States,  have  a  right  to  have  tbeir 
controversies  decided  in  their  tribunals,  have  a 
right  to  demand  the  unbiased  judgment  of  the 
court.  The  theory  upon  which  jurisdiction  is 
conferred  on  the  courts  of  the  United  Stales, 
in  controversies  between  citizens  of  different 
slates,  has  its  foundation  in  the  supposition 
that,  possibly,  the  state  tribunal  might  not  be 
impartial  between  their  own  citizens  and  for- 
eigners. 

The  question  presented  in  the  present  case  is 
one  in  which  the  interests  of  citizens  of  other 
states  come  directly  in  conflict  with  those  of 
the  citizens  of  Michigan.  The  territoial  law  in 
question  had  been  received  and  acted  upon  for 
for  thirty  years,  in  the  words  of  the  published 
statute.  It  had  received  a  settled  construction 
by  the  courts  of  the  United  Sates  as  well  as 
those  of  the  State.  It  bad  entered  as  an  ele- 
ment into  the  contracts  and  business  of  men. 
On  a  sudden,  a  manuscript  statute  differing 
from  the  known  public  law,  is  disinterred 
from  the  lumber  room  of  obsolete  documents; 
a  new  law  is  premulgated  by  judicial  construc- 
tion, which,  by  retroaction,  destroys  vested 
rights  of  property  of  citizens  of  oUier  states, 
while  it  protects  the  citizens  of  Michigan  from 
the  payment  of  admitted  debts. 

We  think  that  tueh  a  ease  peculiarly  eaUt  upon 
ut  not  to  lurrender  our  dear  eonvictioni  and  tin- 
bia»ed  judgment  to  the  authority  <^  the  nete  State 
deeition,  and  to  render  a  judgment  in  ftwer  of 
the  plaintiff;  whieh  we  do  by  affirming  the  judg- 
ment of  the  Oireuit  Court. 
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Diaaenting,  Mr.  JiuHee  CMapbell  and  Mr. 
Jvttiee  DameL 

Mr.  Jxutiee  Campbell,  dissenting: 

The  decision  of  this  case  depends  upon  the 
following  facts: 

The  territorial  government  of  Michigan 
was  organized  under  the  Ordinance  of  ITsJ, 
for  the  government  of  the  Northwest  Terri- 
tory. The  Oovemor  and  judges  of  that  Ter- 
ritory "  were  authorized  to  aoopt  and  publish 
such  of  the  laws  of  the  States,  criminal  and 
civil,  as  may  be  necessary  and  best  suited  to 
the  circumstances  of  the  Territory,  and  re- 
port them  to  Congress  from  time  to  time; 
which  laws  shall  remain  in  force  until  the  or- 
ganization of  the  Oeneral  Assembly  therein, 
unless  disapproved  by  Congress.  In  1820,  the 
^  Statute  of  Limitations  of  Vermont  was  adopted 
by  the  council.  That  Statute  contains  an  ex- 
ception which  reads,  "persons  imprisoned,  or 
beyond  seas,  without  the  United  States." 

The  copy  filed  by  the  judges,  and  now  found 
in  the  archives  of  Michigan,  reads,  "  perscMis 
imprisoned  or  without  the  United  States,"  the 
words  "beyond  seas"  being  erased  In  that 
copy.  It  is' apparent  that  the  two  statutes  are 
to  the  same  effect. 

The  copy,  as  it  is  now  found  in  the  archives 
of  Michigan,  was  reported  to  Congress.  The 
printed  publication  of  the  laws  was  as  follows: 
"  persons  imprison^  or  beyond  seas,  or  with- 
out the  United  States."  This  error  has  l>een 
continued  through  the  various  publications  of 
'  the  laws  of  Michigan  until  the  present  time. 
But  I  have  not  been  able  to  find  that  the  Stat- 
ute, as  published,  has  ever  received  the  sanction 
of  the  Legislative  Department  of  the  govern 
ment.  The  Act,  in  the  various  reports  and  ref- 
erences of  the  Legislature,  has  been  described 
as  an  Act  of  a  particular  title,  or  as  included  in 
the  general  term  "of  laws  in  force,"  without 
identifying  it  as  the  Act  published  in  any  of  the 
compilations  which  have  been  circulated 
through  the  State.  I  have  no  evidence  of 
any  series  of  decisions  of  the  courts  of  Michigan 
in  this  subject;  none  was  produced  on  the  argu- 
ment ;  and  the  public  opinion  that  may  exist 
in  Michigan  as  to  wliat  makes  its  statute  law, 
must  be  a  most  fallible  rule  of  judgment.  The 
statute  laws  of  a  state  exist  in  a  permanent 
form,  and  are  unchangeable,  except  by  public 
authority,  and  are  not  to  be  ascertained  from 
any  popular  impression  on  the  subject.  If  any 
mischief  has  arisen  from  the  vicious  publica- 
tions, it  belongs  to  the  legislative  authority  of 
the  State  to  afford  the  indemnity.  It  is  admit- 
ted that  the  Statute,  as  contained  in  the  original 
See  18  How. 


roll,  will  bar  the  plaintiff's  claim,  and  that  be 
Is  within  the  exception  contained  in  the  printed 
laws.  The  question  for  the  court  is,  what  is 
the  evidence  on  which  it  should  depend  to 
prove  the  existence  of  the  statute  of  a  state? 
The  Act  of  Congress  ot  the  26th  of  May.  1790, 
to  prescribe  the  mode  in  which  the  public  acts, 
records,  and  judicial  proceedings  in  each  state 
shall  be  authenticateo,  so  as  to  take  effect  in 
every  other  state,  provides  "  that  the  Acts  of 
the  Legislatures  of  the  several  states  shall  be 
authenticated  by  having  the  seal  of  their  re- 
spective states  af&xed  thereto." 

This  court,  in  Th«  United  States  v.  Amedy, 
11  Wheat.,  893,  said,  "no  other  or  further 
formality  is  required;  and  the  seal  itself  is  sup- 
posed to  inaport  perfect  verity.  In  Patterson 
V.  Winn,  5  Pet.,  238,  the  court  said  of  the  ex- 
emplification of  a  grant,  that  it  is  admissible  in 
evidence,  as  being  record  proof  of  as  high  nat- 
ure as  the  original.  It  is  a  recognition,  in  the 
most  solemn  form,  by  the  government  Itself,  of 
the  validity  of  its  own  grant,  under  its  own  seal, 
and  imports  absolute  verity  as  matter  of  record. " 
We  have  before  us  an  exemplified  copy  of  the 
Act  of  Michigan,  and  from  that  evidence  we 
learn  what  is  preserved  in  her  archives  as  the 
Act  adopted  by  the  Qovemor  and  judges  in 
1820.  ana  referred  to  in  the  subsequent  reports 
and  Acts  of  her  Legislature  as  "  An  Act  for  the 
limitation  of  suits  on  penal  statutes,  criminal 
prosecutions,  and  actions  at  law,  adopted  May 
16,  1820." 

The  authorities  are  explicit  to  the  effect  that 
this  evidence  is  the  highest  that  can  be  offered 
of  a  statute.  That  the  seal  of  the  State,  when 
properly  affixed,  is  conclusive  evidence  of  the 
existence  of  a  statute,  is  the  result  of  several 
state  authorities.  United  States  v.  JofiJis,  4 
Dall.,  412;  Henthorn  v.  Day,  1  Blackf.,  157; 
StaU  V.  Carr.  5  N.  H.,  867.  The  Supreme 
Court  of  Michigan  have  had  this  subject  under 
consideration,  and  after  repeated  arguments 
and  great  deliberation,  have  decided  thai  this 
printed  statute  does  not  form  a  part  of  the 
laws  of  that  State,  but  that  the  original  roll 
must  be  received  as  the  exact  record  of  the  leg- 
islative will.  The  question  is  so  entirely  of  a 
domestic  character,  and  belones  so  particularly 
to  the  constituted  authorities  of  the  State  to  de- 
termine, that  I  cannot  bring  myself  to  oppose 
their  conclusion  on  the  subject. 

In  my  opinion  the  judgment  of  the  Circuit 
Court  is  erroneous,  and  should  be  reversed. 

Cited-19  How.,  5S3. 6M ;  1  WaU.,  393 ;  U  Otto, !» ; 
ZAbb.  U.8.,a00;  10  Bank.,HeK.,  228;8  Wall.,  Jr., 
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THE  DECISIONS 


OF  THB 


Supreme  Court  of  the  United  States, 


AT  DECEMBER  TERM,  1856. 


THE  UNITED  STATES,  Hff.  in  Br.. 

e. 

CHARLES  Le  BARON. 

(See  S.  C 18  How..  7S-79.) 

DeliMry  ofdttd  pretumed  made  at  it»  date — thit 
preiumption  map  be  removed — when  deUeered 
on  gubtequent  day,  deed  tpeaki  on  tueh  day — 
po»tma»U/r'»  bond  tpeak*  from  day  aeetpted — 
eonttruetion  of  bond — eeidtnee  to  eontradiet 
bond.inadmi»*0)U — tnUen  postmaiter't  appoint- 
ment M  complete — trun*mi»*ion  to  Mm  not  «»■ 
tential — conditions. 

The  delivery  of  a  deed  la  presumed  to  have  been 
made  on  the  day  of  its  date.  But  this  presumption 
may  be  removed  by  evidence  that  It  was  delivered 
on  some  subsequent  day. 

When  •  delivery  on  some  subsequent  day  Is 
shown,  the  deed  speaks  on  that  subsequent  day, 
and  not  on  the  day  of  Its  date. 

Postmaster's  bond  speakn  only  from  the  time 
when  It  reaches  the  Postmaater-Oeneral,  and  Is  ac- 
cepted by  Um. 

until  that  time  It  U  only  an  offer,  or  proposal  of 
an  obll^tlon,  which  became  complete  and  effectual 
by  acceptance. 

At  the  time  the  bond  in  this  case  was  accepted  by 
the  Poetmaster-General,  Beers,  who  had  been  pre- 
Tiously  appointed,  had  been  nominated  and  con- 
firmed as  deputy-postmaster;  he  had  griven  the 
hood,  and  bad  taken  the  oath  of  olBce.  and  a  cer- 
tiOcate  thereof  had  been  filed.  Upon  this  state  of 
facl^  his  boldlnc  under  the  first  appointment  bad 
been  superseded  by  his  boldlnir  under  the  second 
apointment. 

When  the  bond  says,  "  is  now  postmaster,"  It  re- 
fers to  such  holding  under  the  second  appointment, 
and  ts  a  security  for  the  faithful  dlsobarge  of  bis 
duties  under  the  second  appointment. 

When  It  has  thus  been  ascertained  that  he  then 
held  under  the  second  appointment,  evidence  to 
show  that  the  bond  was  not  intended  to  apply  to 
that  appointment,  would  directly  contradict  the 
bond. 

When  a  person  has  been  nominated  to  an  office  by 
the  President,  confirmed  by  the  Senate,  and  his 
oommiasion  has  been  sl^ed  by  the  President,  and 
the  seal  of  the  United  States  aflxed  thereto,  bis 
appointment  to  that  office  is  complete. 

Oonsress  may  provide  that  certain  acts  shall  be 
done  by  the  appointee  before  he  shall  enter  on  the 
poasesslon  of  the  office  under  his  appointment. 
When  the  penon  has  performed  such  required 
oonditlODS,  bis  title  to  enter  on  the  possession  of 
the  olBce  is  complete. 

The  transmission  of  the  oommlnlon  to  the  officer 
Is  nnt  eiwentlal  to  his  Investiture  of  the  office. 

w^en  the  commission  of  a  postmaster  has  been 
OKned  and  sealed,  and  placed  In  the  hands  of  the 
PoMmaster-Ovneral  to  be  transmitted  to  the  officer, 
so  far  as  the  execution  Is  concerned.  It  Is  a  com- 
pleted act. 

The  subsequent  death  of  the  President,  by  whom 
notninK  remnined  to  be  done,  can  have  no  effect  on 
that  completed  act. 

8ee  19  How. 


To  the  benefit  of  that  complete  action  the  officer  is 
entitled,  when  be  fuUUIs  the  conditions  on  his  part, 
imposed  by  law. 

(Mr.  Justice  Cahpbeix,  having  been  of  counsel, 
did  notsit  in  this  cause.) 

Argued  Dee.  S,  1866.       Decided  Dee.  16. 1856. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Alabama. 

The  action  was  brought  in  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of 
Alal)aina,  upon  theofBcialbondof  O.  S.  Beers, 
as  postmaster  at  Mobile,  to  recover  the  penalty 
alleged  to  t>e  forfeited  by  reason  of  defalcation 
on  the  part  of  said  Beers. 

The  court  below  charged  the  jury,  that  the 
recital  in  the  bond  sued  upon,  "whereas  Oliver 
S.  Beers  is  deputy- postmaster  at] Mobile," 
showed  that  the  bona  was  not  designed  to  ap- 
ply to  a  term  of  office  not  then  commenced,  and 
that  he  was  not  in  office  under  the  second  ap- 
pointment, and  therefore  they  must  find  for  the 
defendant.  The  plaintiffs  excepted.  The  court 
refused  to  charge  the  jury  that  it  was  for  them 
to  determine  to  which  term  of  office  the  said 
bond  related. 

A  further  statement  appears^n  the  opinion  of 
the  court. 

Mr.  C.  CtMhinc  Atty-Oen.,forthe  United 
States: 

It  was  a  question  of  fact  for  the  Jury  to  de- 
termine to  which  appointment  the  bond  was 
intended  to  apply. 

JeveU  V.  Jewell,  1  How.,  310;  Bank  v.  OuU- 
teKUek,  14  Pet..  19. 

The  plainliSs  were  entitled  to  explain  by 
parol  evidence,  to  which  appointment  the  bond 
in  question  was  intended  to  apply. 

Bradlei/  v  Waehington,  &e.,  Co.,  18  Pet., 
89;  Meehaniet'  Bank  v.  Bank  of  Columbia,  5 
Wheat.,  826. 

The  term  of  office  under  the  second  appoint- 
ment commenced  at  the  date  of  the  giving  the 
bond  and  taking  the  oath. 

Bowerbank  v.  Morrie,  Wall.  C.  C,  118-128. 

An  office  may  be  said  to  commence  when  the 
party  appointed  is  authorized  to  act  and  per- 
form ils^dutiea.  By  the  regulations  of  the  de- 
partment, a  postmaster  is  authorized  to  act  and 
is  entitled  to  his  compensation,  when  he  has 
taken  the  oath  of  office  and  executed  the  bond 
with  sureties. 

Mei»r».  Ghsorg^  IT.  Stewart  and  E.  S. 
D»ryaii,  for  the  appellee: 
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The  effort  of  the  plaintiff  is  to  show  by  parol 
proof  that  the  bond  did  not  apply  to  the  subject 
tn  ««M,  that  perfect  office  then  in  being,  but  to 
a  subject  matter  not  then  in  existence,  to  a  term 
of  ofHce  not  then  begun. 

To  do  this,  would  be  to  make  the  bond  spealc 
from  its  approval  or  acceptance,  and  not  from 
its  date.     This  the  law  will  not  tolerate. 

Baker  v.  Demey,  1  Bam.  &  C.  704;  WtOianu 
V.  Jones,  6  Barn.  &  C,  108;  LigMbody  v.  Norlk 
Amer.  In>.  Co.,  23  Wend.,  24;  Siekman  v. 
Cantairt,  5  Bam.  &  Ad.,  6S'. ;  Bronton  v.  FUt 
hugh,  1  Hill,  185. 

The  new  appointment  could  take  effect  only 
from  the  time  the  bond  and  oath  of  office  were 
received  and  filed  in  the  Postofflce  Department. 

5  U.  Sr  8tat.,  103;  5  U.  8.  Stat.,  87. 

If  the  new  appointment  had  been  of  some 
third  party,  the  old  appomtment  would  have 
terminated  only  when  notice  of  the  new  appoint- 
ment had  been  given  to  the  incumbent. 

Bowerbank  v.  Mtfrris,  Wall.  C.  C.,  118; 
People  V.  Carrigue,  2  Hill,  93. 

The  same  principle  applies  here. 

U.  8.  V.  Iroing,  1  How.,  250;  U.  8.  v.  Kirk- 
Patrick,  9  Wheat.,  734;  U.  8.  v.  Eekford,  1 
How..  2)9. 

The  conclusion  is,  that  on  July  1st,  1850, 
there  was  an  office  then  existing,  perfect  and 
complete,  of  which  Beers  was  the  incumbent. 
To  this  the  bond  applied.  It  cannot  be  made 
to  appl^  to  a  term  of  office  not  then  existing, 
and  which  was  to  commence  in  the  future,  and 
which  possibly  Beers  might  never  fill,  and  for 
which  there  is  good  reason  to  believe  an  en- 
tirely different  bond  was  executed. 

Mr.  Justice  Curtis  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court  of 
the  United  States  fpr  the  Southern  District  of 
Alabama,  in  an  iiction  of  debt,  founded  on  an 
official  bond  of  Oliver  S.  Beers,  as  deputy  post- 
master at  Mobile,  the  defendant  being  one  of 
his  sureties. 

It  appeared,  on  the  trial  in  the  Circuit  Court, 
that  Beers  was  appointed  to  that  office  by  the 
President  of  the  United  States,  during  the  recess 
of  the  Senate,  and  received  a  commission, 
bearing  date  in  April,  1849,  to  continue  in  force 
until  the  end  of  the  next  session  of  the  Senate, 
which  terminated  on  the  SOih  day  of  September, 
1850. 

It  also  appeared,  that  in  April,  1850,  Beers 
was  nominated  by  the  President  to  the  Senate, 
as  deputy-iMwtmaster  at  Mobile;  and  the  nomi- 
nation having  been  duly  confirmed,  a  commis- 
sion was  made  out  and  signed  by  President  Tay- 
lor, bearing  dale  on  the  22d  day  of  April,  1850; 
but  it  had  not  iieen  transmitted  to  Beers  on  the  Ist 
day  of  July,  1850,  when  the  bond  declared  on 
bears  date.  Beers  took  charge  of  the  postofflce  at 
Mobile  before  bis  second  appointment,  and  con- 
tinued to  act,  without  intermission,  until  he  was 
removed  from  office  in  February,  1853.  The 
default,  assigned  as  a  breach  of  the  bond,  was 
admitted  to  nave  occurred  under  his  second  ap- 
pointment; and  the  principal  question  upon  this 
writ  of  error  is,  whether  the  bond  declared  on 
secures  the  faithful  performance  of  the  duties 
of  the  office  under  the  first  or  under  the  second 
appointment. 

The  condition  of  the  bond  recites:  "Whereas 

bid 


the  said  Oliver  S.  Beers  is  deputy-postmaster  at 
Mobile  aforesaid,"  &c. 

The  first  inquiry  is.  to  what  date  is  this  re- 
cital to  be  referred.  The  District  Judge,  who 
presided  at  the  trial,  ruled  that  it  referred  to 
the  office  held  by  Beers  when  the  bond  was 
signed.  The  delivery  of  a  deed  is  presumed  to 
have  been  made  on  the  day  of  its  date.  But 
this  presumption  may  be  removed  by  evidence 
that  it  was  delivered  on  some  subsequent  day; 
and  when  a  delivery  on  some  subsequent  day  is 
shown,  the  deed  speaks  on  that  sut>^uentday, 
and  not  on  the  day  of  its  date. 

In  Clayton'*  case,  5  Co.,  1.  a  lease  bearing 
date  on  the  26th  of  May,  to  hold  for  three  year* 
"  from  henceforth,"  was  delivered  on  the'SOth 
of  June.  It  was  resolved,  that  "from  hence- 
forth" should  be  accounted  from  the  day  of  de- 
livery of  the  indentures,  and  not  from  die  day 
of  their  date;  for  the  words  of  an  indenture 
are  not  of  any  effect  until  delivery — tradttia 
loguifaeU  ehartam. 

So  in  Oshey  v.  Sicka,  Cro.  Jac.,  263,  by  a 
charter  party,  under  seal,  bearing  date  on  tjie 
8th  of  September,  it  was  agreed  that  the  defend- 
ant should  pay  for  a  moiety  of  the  com  which 
then  was,  or  afterwards  should  be.  laden  on 
board  a  certain  vessel.  The  defendant  pleaded 
that  the  deed  was  not  delivered  until  the  28tb 
of  October,  and  that  on  and  after  that  day 
there  was  no  corn  on  board ;  and  on  demurrer, 
it  was  held  a  good  plea,  because  the  word 
"then"  was  to  be  referred  to  the  time  of  the 
delivery  of  the  deed,  and  not  to  its  date. 

And  the  modern  case  of  Steele  v.  Mart.  4  B. 
&  C,  272,  is  to  the  same  point.  A  lease  pur- 
ported on  its  face  to  have  been  made  on  the  25tb 
of  March,  1783,  habendum  from  the  23th  of 
March  now  last  past.  It  was  proved  that  the 
delivery  was  maae  after  the  day  of  the  date, 
and  the  Court  of  King's  Bench  held  that  the 
word  "  now"  referred  to  the  time  of  delivery, 
and  not  to  the  date  of  the  indenture. 

At  the  trial  in  the  Circuit  Court,  it  appeared 
that  on  the  day  after  the  date  of  the  lx>nd.  Beers, 
in  obedience  to  instructions  from  the  Posimaster- 
Oeneral,  deposited  it,  together  with  a  certificate 
of  his  oath  of  office  under  his  last  appointment, 
in  the  mail,  addressed  to  the  Postmaster- Oen- 
eral  at  Wa^ington. 

In  Broome  v.  The  Vniied  8tate«,  15  How., 
143,  it  was  held  that  a  collector's  tiond  might 
be  deemed  to  be  delivered  when  it  was  put  in 
a  course  of  transmission  to  the  Comptroller  of 
the  Treasury,  whose  duty  it  is  to  examine  and 
approve  or  reiect  such  bonds.  But  this  decis 
ion  proceeded  upon  the  ground  that  the  Act  of 
Congress  requiring  these  bonds,  and  their  ap- 
proval, had  allowed  the  collector  to  exercise  his 
office  for  three  months  without  a  bond ;  and  that 
consequently  the  approval  and  delivery  were 
not  necessarily  simultaneous  acts,  nor  need  tlie 
approval  precede  the  delivery;  and  the  dislioc- 
tion  between  bonds  of  collectors  and  those  of 
postmasters  is  there  adverted  to.  The  former 
may  take  and  hold  office  for  three  mouths  with- 
out a  bond.  The  latter  must  give  l>ond,  with 
approved  security,  on  their  appointment;  and 
there  is  no  time  allowed  them,  after  entering  on 
their  offices,  to  comply  with  this  requirement. 
The  bond  must,  therefore,  be  accepted  by  the 
P(»tma8ter- General,  as  sufficient  in  point  of 
amount  and  security,  before  it  can  have  any 
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effect  as  a  contract.  Qtberwise  the  postmaster 
might  enter  on  the  office  merely  on  giving  a 
bond,  which, on  its  presentation,  the  Postmaster- 
Qeneral  might  reject  as  insufficient. 

In  other  words,  the  person  appointed  might 
act  without  any  operative  bond,  which,  we 
think,  was  not  intended  by  Congress.  It  is 
like  the  case  of  Bruce  et  cU.  v.  The  State  of  Mary- 
land, 11  Oill  and  John.,  382.  where  it  was  held 
that  the  bond  of  a  sheriff  took  effect  only  when 
approved  by  the  County  Court;  because  it  was 
only  on  such  approval  that  the  sheriff  was  au- 
thorized to  act. 

The  purpose  of  the  obligee  was  to  become 
security  for  one  legally  authorized  to  exercise 
the  office;  not  for  one  who  enters  on  it  unlaw- 
fully, because  he  failed  to  comply  with  the  re- 
aitirement  to  furnish  an  approved  bond ;  and 
lis  purpose  can  be  accomplished  only  by  hold- 
ing that  the  apointee  cannot  act,  and  the  bond 
cannot  take  effect,  until  it  is  approved.  Our 
opinion  is,  therefore,  that  this  bond  speaks  only 
from  the  time  when  it  reached  the  Postmaster- 
General,  and  was  accepted  by  him;  that  until 
that  time  it  was  only  an  offer,  or  proposal  of  an 
obligation,  which  became  complete  and  effectual 
by  acceptance;  and  that,  unlike  the  case  of  a 
collector's  bond,  -which  is  not  a  condition  pre- 
cedent 10  his  taking  office,  and  which  may  be 
intended  to  have  a  retrospective  operation,  the 
bond  of  a  postmaster,  given  on  his  appointment, 
cannot  be  intended  to  relate  back  to  any  earlier 
date  than  the  time  of  its  acceptance,  because  it 
is  only  after  its  acceptance  (hat  there  can  be  any 
such  holding  of  the  office  as  the  bond  was 
meant  to  apply  to. 

Now,  at  the  time  when  this  bond  was  ac- 
cepted by  the  Postmaster-General,  Beers  had 
been  nominated  and  confirmed  as  deputy  post- 
master; he  had  given  bond  in  such  a  penalty, 
and  with  such  security,  as  was  satisfactory  to  the 
PoRtmaster-Qeneral ;  be  had  taken  the  oath  of 
office,  and  there  was  evidence  that  a  certificate 
thereof  had  been  filed  in  the  general  poetofflce. 

Upon  this  state  of  facts,  we  are  of  opinion 
that  at  that  time  his  holding  under  the  first  ap- 
pointment had  t)een  superseded  by  his  holding 
under  the  second  appointment;  and  when  the 
lx>nd  savs  "is  now  postmaster,"  it  refers  to 
such  holding  under  the  second  appointment, 
and  is  a  security  for  the  faithful  aischarge  of 
liis  duties  under  the  second  appointment. 

It  was  suggested  at  the  argument,  that  this 
bond  was  not,  in  point  of  fact,  taken  in  refer- 
ence to  the  new  apointment.  but  was  a  new 
bond,  called  for  by  the  Postmaster- General 
under  the  authority  conferred  on  him  by  the 
Act  of  July  2,  1836.    5  Stat,  at  L.,  88,  sec.  87. 

To  this  there  are  several  answers.  No  such 
ground  appears  to  have  been  taken  at  the  trial, 
and  the  rulings  of  the  court,  which  were  ex- 
cepted to  by  the  plaintiffs  in  error,  precluded 
any  such  inquiry.  These  rulings  were,  that  the 
holding  to  which  the  bond  referred  was  a 
holding  on  the  first  day  of  July,  and  that  Beers 
was  in  office  on  that  day  under  the  first  ap- 
pointment, and  not  under  the  second.  This 
put  an  end  to  the  claim,  and  rendered  a  verdict 
for  the  defendant  inevitable. 

Bui  if  this  were  otherwise,  parol  or  extrane- 
ous evidence  that  the  bond  was  not  intended  to 
apply  to  the  holding  under  the  second  appoint- 
ment, because  it  was  a  new  bond  taken  to  super- 
See  i8  How. 


sede  an  old  one,  would  open  to  the  objections 
which  the  defendants  in  error  have  so  strenu- 
ously ur^ed. 

There  is  no  ambiguity  in  the  bond.  It  refers 
to  a  holding  at  some  particular  date.  The  law 
determines  that  date  to  be  the  time  when  the 
bond  took  effect.  Nothing  remains  but  to  de- 
termine upon  the  facts,  under  which  appoint- 
ment Beers  then  held;  this  also  the  law  settles, 
and  when  it  has  thus  been  ascertained  that  he 
then  held  under  the  second  appointment,  evi- 
dence to  show  that  the  bond  was  not  intended 
to  apply  to  that  appointment  would  directly 
contradict  the  bond,  for  it  would  show  it  was 
not  intended  to  apply  to  the  appointment  which 
Beers  then  held,  while  the  bond  declareskit  was 
so  intended.  The  defendant  in  error  further 
insists  that  Beers  was  not  in  office,  under  the 
second  appointment,  at  the  time  this  bond  took 
effect,  because  the  commission  sent  to  him  was 
signed  by  President  Taylor,  and  was  not  trans- 
mitted until  after  his  death. 

When  a  person  has  been  nominated  to  an 
office  by  the  President,  confirmed  by  the  Senate, 
and  his  commission  has  been  signed  by  the 
President,  and  the  seal  of  the  United  States 
affixed  thereto,  his  appointment  to  that  office  is 
complete.  Congress  may  provide,  as  it  has 
done  in  this  case,  that  certain  acts  shall  be  done 
by  the  appointee  before  he  sliall  enter  on  the 
possession  of  the  office  under  his  appointment. 
These  ^ts  then  become  conditions  precedent  to 
the  complete  investiture  of  the  office;  but  they 
are  to  be  performed  by  the  appointee,  not  by 
the  Executive;  all  that  the  Executive  can  do  to 
invest  the  person  with  his  office  has  been  com- 
pleted when  the  commission  has  been  signed 
and  sealed;  and  when  the  person  has  performed 
the  required  conditions,  his  title  to  enter  on  the 
possession  of  the  office  is  also  complete. 

The  transmission  of  the  commission  to  the 
officer  is  not  essential  to  hisiavestitureof  the 
office.  If,  by  any  inadvertence  or  accident, 
it  should  fail  to  reach  him,  his  possession  of 
the  office  is  as  lawful  as  if  it  were  in  his  cus 
tody.  It  is  but  evidence  of  those  acts  of  ap- 
pointment and  qualification  which  constitute 
his  title,  and  which  may  be  proved  by  other 
evidence,  where  the  rule  of  law  requiring  the 
best  evidence  does  not  prevent. 

It  follows  from  the  premises,  that  when  the 
commission  of  a  postmaster  has  been  signed 
and  sealed,  and  placed  in  the  hands  of  the  Post- 
master-General to  bo  transmitted  to  the  officer, 
so  far  as  the  execution  is  concerned,  it  is  a  com- 
pleted act.  The  officer  has  then  been  commis- 
sioned by  the  President  pursuant  to  the  Consti- 
tution; and  the  subse()uent  death  of  the  Presi- 
dent, by  whom  nothing  remained  to  be  done , 
can  have  no  effect  on  that  completed  act.  It  is 
of  no  importance  that  the  person  commissioned 
must  give  a  bond  and  take  an  oath,  before  he 
possesses  the  office  under  the  commission;  nor 
that  it  is  the  duty  of  the  Postmaster-General  to 
transmit  the  commission  to  the  officer  when  he 
shall  have  done  so.  These  are  acts  of  third 
persons.  The  President  has  previously  acted 
to  the  full  extent  which  he  is  required  or  en- 
abled b}'  the  Constitution  and  laws  to  act  in  ap- 
pointing and  commissioning  the  officer;  and  to 
the  benefit  of  that  complete  action  the  officer  is 
entitled,  when  he  fulfills  the  conditions  on  his 
part,  imposed  by  law. 
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We  are  of  opinion,  therefore,  that  Beers  was 
duly  commissioned  under  his  second  appoint- 
ment. 

Tbr  thete  rea»ont,  tee  hold  tM  judgment  of  the 
Circuit  Court  to  have  been  erroneoiu,  and  it 
mutt  be  reversed,  and  the  eatue  remanded,  toith 
direetions  to  award  a  venire  facias  de  novo. 

S.C.,4Wall.,64T. 


THE  UNITED  8TATE8,  Plff».  in  Mr., 

V. 

GEORGE  N.  STEWART. 
(8eeS.C.,UHow.,7».> 

This  case  Is  erovemed  by  the  precedingr  oase,  and 
Is  decided  In  conformity  with  that. 

(Mr.  Justice  Cahpbell,  bavlngr  been  of  oouniel, 
did  not  sit  in  this  case.) 

Argued  Dee.  S,  1856.       Decided  Dee.  16,  1866. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Alabama. 
Mr.  C.  Cushing,  Atty-Gcn.,  for  plaintiffs 
in  error. 

Metars.  OeorK«  N.  Stewart  and  E.  S. 
DargaA  for  de^ndant  in  error. 

Mr.  Juttiee  CaFtU  delivered  the  opinion  of 
the  court: 

The  opinion  of  the  court  in  the  preceding 
case  determines  this,  and  the  judgment  of  the 
Circuit  Court  must  be  reversed,  in  conformity 
with  that  opinion. 


ROMELIUS  L.  BAKER  et  al.,  Api^i., 

V. 

JOSHUA  NACHTRIEB. 

(See  S.  C,  19  How.,  120-130.) 

Voluntary  toeiety,  mthdrauxd  therefrom — con- 
tract of  withdrawal  cannot  be  varied  by  parol 
evidence — requitite*  of  bill. 

When  a  member  withdraws  from  a  voluntary 
society  and  executes  a  writing  statinir  bis  with- 
drawal, containlngr  a  receipt  for  moneys  from  tbe 
leader,  agreeably  to  otmtract,  such  writing  must 
be  considered  as  the  contract  of  dissolution  between 
tbephUntltf  and  the  society,  of  their  mutual  obliga- 
tions and  engagembots  to  each  other. 


No  evidenoe  of  prior  deolarationa  or  oondnct  it 
admissible  to  contradict  or  vary  it. 

To  enable  plalntUt  to  show  that  the  rule  of  the 
leader  was  austere,  oppreaive  or  tyrannioal,  &a, 
it  was  necessary  that  nis  bill  should  have  been  go 
framed  as  to  exhibit  such  aspects  of  the  Intemtl 
arrangements  and  economy  of  the  association. 

Argued  Dee.  6.  1866.      Decided  Dee,  16, 1856. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of 
Pennsylvania. 

The  bill  in  this  case  waa  filed  by  the  appel- 
lee Id  the  Circuit  Court  of  the  United  States 
for  the  Western  District  of  Pennsvlvania, 
eu^inst  the  trustees  and  elders  of  the  "  Harmony 
Society,"  praying  for  an  accounting  of  the 
property  and  effects  of  said  Society,  and  the 
award  to  him  of  his  share  in  the  same.  A  de- 
cree was  rendered  in  the  court  below  in  favor 
of  the  complainant,  for  $8,890  and  costs; 
whereupon  this  appeal  was  taken. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

McMTt.  A.  W.  laoomis  and  Stanboiy, 
for  the  appellants: 

The. execution  by  the  complainant  of  tiie  re- 
ceipt of  June  18,  1846,  constituted  a  complete 
defense  to  the  complainant's  bill  under  art.  8, 
of  the  agreement  of  Oct.  81,  1886,  which  is  at 
follows: 

"  Should  any  individual  withdraw  from  the 
society  or  depart  this  life,  neither  he  in  the  one 
case,  nor  his  representatives  in  the  other,  shall 
be  entitled  to  demand  an  account  of  said  con- 
tributions, whether  in  land,  goods,  money  or 
labor,  or  to  claim  anythint;  from  the  society  as 
matter  of  right,  but  it  shall  be  left  altogether  to 
the  discretion  of  the  superintendent  to  decide 
whether  any,  and  if  any,  what  allowance  shaU 
be  made  to  such  member  or  his  representatives, 
as  a  donation." 

James  y.  MeKemon,  6  Johns.,  568:  Pattony. 
Taylor,  7  How..  169;  Woodcock  v.  Bennett,  1 
Cow.,  784;  Harriton  v.  Nixon,  9  Pet.,  508; 
Boone  v.  ChiUt,  10  Pet.,  208;  VatHery.  Hinde, 
7  Pet.,  274;  Veryy.  Levy,  18  How.,  881; 
Oroeket  v.  Lee,  7  Wheat.,  626;  14  How.,  602. 

It  is  manifest  from  complainant's  bill,  that 
all  his  rights  sprang  from  the  articles  of  agree- 
ment He  is  not,  therefore,  entitled  to  com- 
pensation for  his  labor.  This  is  also  manifest 
xTOta  the  provisions  of  the  a^jeement.  Were 
the  matenal  allegations  contamed  in  the  com- 


Note.— R<edpt«,  ^leir  effect  and  condugivenam. 

The  mere  acknowledgment  of  payment  Is  not 
treated  In  law  as  binding  or  conclusive  In  any  blgb 
degree.  So  far  as  a  simple  acknowledgement  of 
paj'ment  or  delivery  is  concerned.  It  is  presump- 
tive evidence  only.  1  Pet.,  C.  C.  ISI :  1  Rich.,  88;  1 
Harr.,5;  3  Harr.,317:  <  Harr.,  206;  Southwlok  v. 
Hayden,  7  Cow.,  334 ;  MoCrea  v.  Purmort,  16  Wend.. 
480;  16  Me.,  475 ;  5  Ark.,  61 :  11  Mass.,  3,  363;  Weed 
v.  Snow,  3  McLean,  26.5:6  B.  Mon..  109.  Murray  v. 
Oouverneur,  2  Johns.  Cas.,  438  :  Sknlfe  v.  Jackson, 
8  IJarn.  &  Ores..  421 ;  8  QUI..  179: 3  Jones,  GOl. 

It  Is,  In  general,  open  to  explanation,  and  Is  an 
exception  to  the  rule  that  parol  evidenoe  is  inad- 
mlsalble  to  contradict  or  vary  a  written  Instrument. 
House  v.  Low,  2  Johns.,  878;  Johnson  v.  Weed,  B 
Johns.,  310:  6  Ala.,  811:  8  Ala.  N.  S.,  fi9;  4  Vt.,  306; 
8!  Vt..  222 ;  Weed  v.  Snow,  3  McLean,  266 ;  Laurence 
V.  Schuylkill  Nav.  Co.,  4  McLean,  662;  Thomas  v. 
Austin,  4  Barb.,  266 ;  6  J.  J.  Marsh,  79 ;  fi  Mich.,  171 ; 
Beebee  v.  Uoore,  8  McLean,  387  :  Tobey  v.  Bartwr, 
6  Johns.,  68  ;  Brooks  v.  White.  2  Meto..  283:  Lingan 
V.Henderson,]  Bland., 249;  Harden  v.  Gordon,  2 
Hanon,  641 :  Rollins  v.  Dyer,  4  Shefley,  475 ;  Ensign  v. 
Webster,  1  Johns.  Cas.,  I4a ;  KeUer  v.  Ltel>,  1  Pa.,  VXy, 
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Button  V.  Tilden,  1  Harr.,  46 ;  Walrath  v.  Norton,  t 
Gilm.,,4a7 :  Driker  v.  Hudspeth,  16  Ala., 848 ;  Cole  v. 
Taylor,  2  Zab.,  59. 

The  circumatanoes  under  wbloh  it  was  given,  a 
fraud,  mistake,  or  that  no  money  was,  infact,  paid, 
or  that  it  was  rescinded  by  agreement  of  tlie  par- 
ties, may  t>e  shown.  Putnam  v.  Lee,  8  Johns., «(; 
Wright,  764;  4  Harr.  *  MoH.,  219;  E^leston  v. 
Nickorbacker,  6  Barb..  458;  8  Daiui,427;  28tn>b., 
380;  Davisv.  Allen.3  N.  Y.,  I68T1O  Vt.,  88;  but 
see  1  J.  J.  Marsh,  5^;  Van  Nest  v.  Talmadge,!? 
Abb.,  BB. 

When  a  receipt  Is  "  In  full,"  "  in  full  of  all  ao- 
counts,"  or  of  "all  demands,  it  is  evidence  of  a 
compromise  and  mutual  settlement  of  tbe  rights 
of  the  parties.  The  hiw  infers,  from  such  ackoowl- 
edgmentt  an  adjustment  of  the  amount  due,  after 
consideration  of  the  claims  of  each  party,  and  a 
payment  of  the  specified  sum.  as  a  final  satisfao- 
tion.  10  Vt.,  491 ;  2  Dev.,  247 :  Wright,  764 :  2  N.  U„ 
86. 

In  general,  a  receipt  in  full  is  conclusive  when 
given  with  a  knowledge  of  the  circumstances,  and 
when  the  party  giving  it  connot  complain  of  any 
misapprehension   as    to  the  oompromlso  be  wa* 
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plainaot'f  bill  gysceptible  of  satisfactory  proof, 
the  appropriate  remedy  would  be  by  petition 
for,  and  the  rendering  of,  a  decree  of  restora- 
tion to  full  enjoyment  of  his  rights  as  a  mem- 
ber of  the  Society. 

(Jomnumwealth  v.  St.  Patrick  Benevolent  So- 
eUty,  i)  Binu..  441. 

Mr.  Edwin  BI.  Stanton,  for  appellees: 

The  power  to  make  by-laws,  &c.,  vested  in 
the  society,  was  to  be  exercised  reasonably,  in 
accordance  with  the  happiness. of  the  members 
and  the  intent  of  the  association. 

Angell  &  Ames  on  Corp.,  286;  1  Ld.  Raym., 
118;  SBing.,  68;  16  E.  C.  L.,  871. 

A  member  of  a  corporation,  or  gwm  corpora- 
tion, cannot  be  expelled  for  any  threat  or  hos- 
tile intention  against  the  association  or  its  mem- 
bers, not  carried  into  effect  or  action:  and  even 
then  only  on  open  trial  and  defense. 

Angell  <&  Ames  on  Corp.,  851.  860;  Bagff's 
case,  11  Coke,  98;  4  Com.  Dig.  Franchise,  F. 
88,  p.  503. 

The  payment  of  $200  was  made,  not  on  the 
footing  of  any  just  account  rendered,  or  from 
settlement  made;  the  receipt  was  obtained  by 
the  hardship  and  oppression  of  his  condition, 
and  in  undue  advantage  of  his  necessities,  and 
not  in  the  exercise  of  full  knowledge  and  free 
will. 

1  Story,  Eq.,  sec.  231;  Hill  on  Trustees, 
156;  ChfUrfiek  v.  Jatuaen,  2  Yes.,  Sr.,  166. 

JTr.  Jtutiee  Campbell  delivered  the  opin- 
ion of  the  court : 

The  appellee,  who  describes  himself  as  a 
mdtnber  m  the  common  and  joint  slock  associa- 
tion for  mutual  benefit  and  advantage,  and  for 
the  mutual  acquisition  and  enjoyment  of  prop- 
erly, called  the  "  Harmony  Society,"  filed  a 
bill  in  the  Circuit  Court  against  the  appellants 
as  the  trustees  and  managers  of  its  business 
and  estate.    The  object  of  the  bill  is  to  obtain 


for  the  plaintiff  a  decree  for  the  amount  of  the 
share  to  which  he  is  entitled  in  the  property  of 
the  Society,  or  compensation  for  his  labor  and 
service  during  the  time  he  was  a  member. 

In  1819,  he  became  associated  with  Oeorge 
Rapp  and  others,  in  the  Harmony  Society  in 
Indiana,  and  remained  with  them  there,  or  at 
Economy^  in  Beaver  County,  Pennsylvania, 
till  1846.  He  devoted  his  time,  skill,  attention 
and  care  during  that  period  to  the  increase  of 
the  wealth  and  the  promotion  of  the  interest  of 
the  Society. 

These  facts  are  admitted  in  the  pleadings  of 
either  party. 

The  bill  avers,  that  in  1846,  the  plaintiff  be- 
ing then  48  years  old,  and  worn  out  with  years 
and  labor  for  said  Association,  was  wrongfully 
and  unjustly  excluded  from  it,  and  deprived 
of  any  share  in  its  property,  benefits  or  advan- 
tages, by  the  combination  and  covin  of  Oeorge 
Rtipp  and  his  associates:  that  at  the  lime  of  his 
exclusion  he  was  entitled  to  a  large  sum  of 
money,  which  those  persons  unjustly  and  il- 
legally appropriated  to  their  own  use;  that 
George  Rapp  was  Vte  leader  and  trustee  of 
the  Association,  invested  with  the  title  to  its 
property;  and  that,  since  his  death,  the  defend- 
ants have  acquired  the  control  and  manage- 
ment of  its  business  and  affairs  and  the  posses- 
sion of  its  effects.  The  plaintiff  calls  for  the 
production  of  the  Articles  of  Association,  which 
from  time  to  time  have  regulated  this  Society, 
and  prays  for  an  account  and  distribution  of  its 
property,  or  a  compensation  for  his  labor. 

The  aefendants  produce  a  series  of  articles, 
by  which  the  Association  has  been  governed 
since  its  organization  in  1 806. 

They  admit  that  from  small  beginnings  the 
Society  have  become  independent  in  tbur  cir- 
cumstances, being  the  owners  of  lands  ample 
for  the  supply  oF  their  subsistence,  warm  and 
comfortable  houses  for  .the  members  and  en- 


maklDg,  or  of  any  (raud.  S  Vt.,  BX ;  Bristow  v. 
Eastman,  1  Esp.,  173 ;  Alaer  v.  Qeo'nre,  1  Camp.. 
SB;  2  Strob.,  ;!03.  It  Is  a  waiver  of  Interest,  and 
prohibits  the  enforcement  of  any  further  demand. 
Cutler  V.  Mayer,  li  Weelc.  Di«r.,  296. 

Uecelpts  of  this  ohamoter  are  not  wbolly  exempt 
from  explanation.  Fraud  or  misrepresentation 
may  be  proved,  and  so  may  any  such  mistake  as 
enters  into  and  vitiatue  tbe  oompromlge  of  the  de- 
mand admitted.  Ilrayt.,  76 ;  Houston  v.  SUndier, 
11  Babb..  as ;  Jason  v.  Capron,  64  Barb.,  S98 ;  Alner 
V.  Oeorge.  1  Oamp„  301,  n.:  Coxe,  48 ;  2  Brev..  233 ;  4 
Harr.  &  McU^  219 ;  Thomas  v.  Austin,  4  Barb.,  263  ; 

3  Uarr.,  HOi:  RUey  v.  White,  «  Lpk.  Obg.,  272;  Dlb- 
diu  r.  Morris,  2  C.  &  P.,  44;  McDougrul  v.  Cooper, 
81  N.  T.,  498;  or  when,  there  being'  no  dispute  as 
to  the  amount  due,  less  than  the  full  amount  Is 
paid,  the  receipt,  though  in  full,  may  ba  explained 
or  contradictod.  Foerah  v.  Blackwcll,  14  Barb,  607  . 
Thomas  v.  McDanlel,  14  Johns.,  185 :  Storey  v. 
Rourlce,  4  B.  D.  Smith,  524.  A  receipt  which  ein- 
Itodies  a  contract  Is  out  open  tocxplanatiou  or  ood- 
tradictlon  by  parol  evidence,  like  u  simple  receipt. 

4  Gray,  188;  &  Ind..  109:  KeliogK  v.  Kichards,  14 
Wend..  116;  12 Pick.,  40;  Ui  Pick.,  662:  15  Pick.,  847: 
Coon  V.  Knapp,  4  Seld.,  40^ 

A  receipt  for  rent  is  presumptive  evidcnoo  that 
all  rent  accrulni;  previous  to  that  receipted  for, 
bad  been  paid.  Decker  v.  Livingston,  IS  Johns., 
479. 

Parol  evidence  is  admissible  to  show  for  what 
purpose  a  receipt  was  Kiven,  to  what  fund  it  refer- 
red, and  to  inquire  Into  the  consideration.  Col- 
bum  V.  Lausing,  46  Barb.,  37. 

Receipts  upon  the  faith  of  which  others  have 
acted,  cannot  be  gainsaid.  TTnion  U'k  v.  Sollee,  2 
Btrob.,  380,  407. 

A  receipt  of  payment  for  a  bill  of  coods  unex- 
plained or  uncontradicted,  is  conclusive  against  a 

See  19  liow.  V.  ti.,  Buuk  15. 


I  recovery  for  the  goods.  Lamtwrt  v.  Seely,  17  How. 

I  Pr.,.432. 

I     A  party  is  not  precluded  by  a  receipt  in  full  of 

I  all  demands  up  to  a  certain  date,  from  showing 
that  there  were  demands  existing  at  tbe  date  of 

;  such  receipt,  which  were  unsettled  and  unpaid,  al- 
though not  then  due.   ChurobiU  v.  Bradley,  48  N. 

i  Y.,  8upr.  Ct.,  170, 

I  A  receipt  embodied  in  a  promisory  note,  given 
upon  a  settlement  between  tbe  parties,  is  open 
to  explanation  t>y  parol,  as  to  what  was  settled,  the 

I  same  as  If  it  were  in  a  separate  Instrument.  Smith 
V.  Holland,,  61  N.  T.,  685. 

I     A  receipt  unexpmioed  Is  oonclusivp.  Moore  v. 

I  The  Fashion,  Newb.,  49 ;  S.  C,  8  Law  Rep.,  N.  S.,  SO : 
Moore  v.  Newbury,  6  McLe«in,  472. 

I  In  Conn.,  a  receipt  in  full,  is,  in  the  absence  of 
fraud,  mistake,  accident  or  surprise,  a  good  de- 
fense In  bar.  It  will  operate  like  a  discharge  to  de- 
feat auy  further  claim  by  the  party  giving  it. 
Beam  v.  Barnum,  21  Conn.,  200;  Fuller  v.  Critten- 
den, 9  Conn.,  401 :  Tucker  v.  Baldwin,  13  Conn.,  137; 
Hurd  v.  Blaokman,  19  Conn.,  136. 
A  receipt  given  by  an  authorized  agent  isconclu- 

'  sive  upon  bu  principal  for  the  amount  actually  re- 

I  ceived,  but  no  further.    Dyer  v.  Oirard,  2  Hoot, 

iSS;  see  Pate  V.  D.  S.,  4Ct.  of  Cl..S23;see,  also,  as  to 

I  effect  of  receipts  in  particular  cases,  (J.  8.  v.  Gear, 
8  McLean.  671;  7  Op.  Atty-6en.,  40;  Michoud  v. 
Olrod,  4  How.,  MB;  Butler  v.  The  Arrow,  Newb., 

I  60;  8.  C,  6  McLean,  470;  Jackson  v.  Hale,  14  How., 
6£> ;  The  May  Paulina,  1  Sprague,  45 :  Leak  v. 
Isaacson,  Abb.  Adm.,  41;  Jackson  v.  White,  1  Pet. 

I  Adm.,  179:  The  Neptune,  1  Pet.  Adm.,  180:  The 

I  Rajab,  1  Sprague,  199;  5  C.  5,  law  Itep.,  N.  S.,  208; 
Bates  V.  Seabury,  1  Sprague,  433 :  8.  C,  11  Law 


Rep.,  N.  8.,  666;  Payne  v.  Allen,  1  Sprague,  804; 
Whitney  v.  Eager,  Crabbe,  422 ;  Plehl  v.  Balohen, 
Olcott.  24. 
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gines  and  machinery  to  diminish  and  cheapen 
ttieir  iabore.  They  affirm  that  the  plaintiff 
participated  in  all  the  individual,  social  and 
relijtious  benefits  which  were  enjoyed  by  his 
fellows,  under  their  roniract,  until  ue  became 
possessed  by  a  spirit  of  discontent  and  disaffec- 
tion, a  short  time  tMiforc  his  membership  termi- 
nated. They  deny  that  thi;  plaintiff  was  wrong- 
fully excluded  from  the  Association, or  deprived 
of  a  share  or  participation  in  the  property 
and  effects,  by  the  combination  or  covin  of 
George  Rap|>  and  his  associates;  but  assert, 
that  voluntarily,  and  of  his  own  accord,  he  sep- 
arated himself  from'  the  Society.  They  deny 
that  he  had  a  title  to  any  compensation  for 
labor  and  service  while  he  was  a  member,  other 
than  that  which  was  expended  for  his  support, 
maintenance  and  instruction,  snd  that  which 
he  derived  during  tlie  lime  fr<  m  the  spiritual 
and  social  advantages  he  enjoyt  d.  To  support 
this  averment,  they  epitomize  the  history  of 
the  Harmony  Society,  and  the  agreements 
which,  from  time  to  time,  have  been  the  l>a8is 
of  its  organisation. 

The  Society  was  composed  at  first  of  Ger- 
mans, who  emigrated  to  the  United  States  in 
1805,  under  the  leadership  of  George  Rapp. 
The  members  were  associated  and  combined  by 
the  common  beliel  that  the  government  of  the 
patriarchal  age,  united  to  the  community  of 
jirnperty.  adopted  in  the  days  of  the  Apostles, 
would  conduce  to  promote  their  temporal  and 
I  tcrnal  happiness.  The  founders  of  the  Society 
hurrcndered  up  their  property  to  the  Association 
for  the  common  benefit,  "rtie  Society  was  set- 
lied  originally  in  Pennsylvania,  was  removed 
in  1814  and  1815  to  Indiana,  and  again  in  18:ii5 
to  Economy,  in  Pennsylvania. 

The  organic  law  of  the  Society,  in  regard  to 
their  property,  is  contained  in  sections  of  the 
Aiticles  of  Association,  adopted  in  1827  by  (he 
associates,  of  whom  the  plaintiff  was  one.  They 
lire  as  follows:  "All  the  property  of  the  Society, 
real,  personal  and  mixed,  in  law  or  equity, 
iind  howsoever  contributed  and  acquired,  shall 
be  de«'mcd.  now  and  forever,  joint  and  indi- 
visilile  stock ;  each  individual  is  to  be  considered 
to  have  finally  and  irrevocably  parted  with  all 
bis  former  contributions,  whether  in  land, 
goods,  money  or  labor,  and  the  same  rule  shall 
apply  to  all  future  contributions  whatever  they 
may  be. 

"Should  any  individual  withdraw  from  tlie 
So<;iety,  or  depart  this  life,  neither  he,  in  the 
one  case,  nor  bis  representatives  in  the  latter, 
shall  be  entitled  to  demand  an  account  of  said 
contributions,  whether  in  laud,  goods,  money 
or  labor:  or  to  claim  anything  from  the  ^ociety 
IIS  matter  of  right.  Uut  it  shall  be  left  al- 
together to  the  discretion  of  the  Superintendent 
to  decide  whether  any,  and,  if  any,  what  al- 
lowance shall  be  made  to  such  member,  or  his 
representatives,  as  a  donation." 

The  defendants,  admitting,  as  we  have  seen, 
that  the  plaintiff,  until  1846,  was  a  contented 
member  of  the  Association,  answer  and  say,  that 
during  that  year  he  became  disaffected;  used 
violent  threats  against  the  associates;  made  re- 
pi'Hted  declarations  of  his  intentions  to  leave 
the  ^ociely,  and  in  that  year  fulfilled  his  design 
by  a  voluntary  withdrawal  and  separation  from 
the  Society,  roci-iving  at  the  same  time  from 
George  Kiipp  $200  as  a  donation.  They  exhibit 
6tt0 


as  a  part  of  the  answer,  a  writing,  signed  by 
the  plaintiff,  to  the  following  effect: 

"To day  I  have  withdrawn  myself  from  the 
Harmony  Society,  and  ceased  to  be  a  member 
thereof;  I  have  also  received  of  George  Rapp 
two  hundred  dollars  as  a  donation,  agreeably 
to  contract.  Joshua  Nachtbieb. 

Economy,  June  18,  1848." 

This  statement  of  the  pleadings  shows  that 
no  issue  was  made  in  them  upon  the  merit  of 
the  do<:trines,  social  or  religous,  which  form 
the  basis  of  this  Association ;  nor  any  qucetioD 
in  reference  to  the  religious  instruction  and 
ministration,  or  the  domestic  economy  or  phj-s- 
ical  discipline  which  their  leader  and  the  other 
managers  have  adopted  and  enforced.  Nor  do 
they  suggest  any  inquiry  into  the  condition  of 
the  members,  and  wnether  they  have  experi- 
enced hardship,  oppression,  or  undue  morti- 
fication, from  thf!  ambition  avarice,  or  fanati- 
cism of  their  guides  and  administrators. 

The  bill  depends  on  the  averments,  that  the 
plaintiff  approved  the  constitution  of  the  So- 
ciety; submitted  to  its  government;  obeyed  its 
regulations,  and  prized  the  advantage  of  being 
a  member.  The  burden  of  his  complaint  is. 
that  he  was  wrongfully,  and  without  any  fsult 
or  consent  on  his  part,  deprived  of  his  station 
through  the  combination  of  the  leader  and  his 
assistants.  And  the  defendants  concede  the 
character  the  plaintiff  claims  for  himself;  they 
concede  that  the  plaintiff  was  an  approved  and 
blameless  member  of  the  Association,  and  was 
entitled  to  whatever  its  constitution  and  order 
provided  for  the  temporal  good  or  the  eternal 
felicity  of  the  members,  and  assert  that  he  en- 
joyed them  until  he  became  disaffected  and  re- 
pining, and  finally  surrendered  to  a  spirit  of 
discontent,  which  moved  him  to  abandon  bis 
condition  and  privileges.  As  an  evidence  of 
this,  they  produce  a  writing,  signed  by  him. 
in  which  he  acknowledges  a  voluntary  seces- 
sion from  the  Society,  and  claims  that  the  case 
has  arisen  to  authorize  him  to  make  an  appml 
to  the  bounty  of  the  Superintendent,  and  tbat 
the  Superintendent  has  answered  that  appeal 
by  a  donation.  The  value  of  this  wriling  is 
now  to  be  considered.  The  power  of  the  Su- 
perintendent to  subtract  from  the  otherwise 
"joint  and  indivisible  stock"  of  the  Society  a 
portion  for  the  individual  use  of  a  secediag 
member,  depends  upon  the  concession  that  the 
member  has  withdrawn  voluntarily.  He  can- 
not supply  one  who  is  the  victim  of  covis  or 
combination.  The  evidence  shows  tbat  the 
mind  of  the  plaintiff,  in  June,  1846,  was  dis- 
quieted in  consequence  of  his  connection  with 
the  Association,  and  that  he  contemplated  a 
change  in  his  condition ;  that  he  made  inquiries 
upon  the  expediency  of  a  removal  from  Econo- 
my, and  made  some  preparations  from  his  de- 
parture; that  the  leader  of  the  Society,  suspect- 
ing his  discontent,  and  discovering  some  devia- 
tion by  him  from  the  rules  of  the  Society,  re- 
buked him  with  harshness,  and  menaced  bin 
with  a  sentence  of  expulsion.  Some  of  the 
witnesses  testify  to  such  a  sentence,  while  the 
testimony  of  others  reduces  the  expressions  to 
an  admonition  and  menace.  But  two  days  after 
the  occurrence  of  the  last  of  these  scenes,  and 
before  any  removal  had  taken  place,  the  wril- 
ing in  the  record  was  executed  by  him,  em- 
bodying his  decision  to  leave  the  Society,  and 
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to  accept  the  bounty  the  constitution  permitted 
the  Superintendent  to  bestow.  Tliis  writing 
would  have  much  probative  force,  if  we  were 
simply  to  treat  it  as  an  admission  of  the  state- 
ments it  contains,  when  considered  in  connec- 
tion with  other  evidence  in  the  record.  But, 
we  think,  this  writing  is  something  more  than 
an  admission,  and  stands  in  a  different  light 
from  an  ordinary  receipt.  The  writing  must 
l>e  treated  as  the  contract  of  dissolution,  be- 
tween the  plaintiff  and  the  Society,  of  Iheii 
mutual  obligations  and  engagements  to  each 
other.  No  evidence  of  prior  declarations  or 
antecedent  conduct  is  admissible  to  contradict 
or  to  vary  it. 

It  was  prepared  to  preserve  the  remembrance 
of  what  the  parties  had  prescribed  to  them- 
selves to  do,  and  expresses  their  Intention  in 
their  own  language;  that  such  was  its  object, 
is  corroborated  by  the  fact  that  for  three  years 
there  is  no  evidence  of  a  contrary  sentiment. 
Treating  this  writing  as  an  instrument  of  evi- 
dence of  this  class,  it  is  clear  that  the  bill  has 
not  made  a  case  in  which  its  validity  can  be 
impeached.  To  enable  the  plaintiff  to  show 
that  the  rule  of  the  leader  (Rapp),  instead  of 
l}eing  patriarchal,  was  austere,  oppressive,  or 
tyrannical,  his  discipline  vexatious  and  cruel; 
his  instructions  fanatical,  and,  upon  occasions, 
impious;  his  system  repugnant  to  public  order, 
and  the  domestic  happiness  of  its  members;  his 
management  of  their  revenues  and  estate  rapa- 
cious, selfish,  or  dishonest:  and  that  the  condi- 
tion of  his  subjects  was  servile,  ignorant  and 
degraded,  so  that  none  of  them  were  responsi- 
ble for  their  contracts  or  engagements  to  him, 
from  a  defect  of  capacity  and  freedom,  as  has 
been  attempted  by  him  in  the  testimony  col- 
lected in  this  cause,  it  was  a  necessary  prerequi- 
site that  his  bill  should  have  been  so  framed  as 
to  exhibit  such  aspects  of  the  internal  arrange- 
ments and  social  and  religious  economy  of  the 
Association.  This  was  not  done;  and  for  this 
cause  the  evidence  cannot  be  considered.  The 
autborites  cited  from  the  decisions  of  this  court 
are  decisive.  Ver}/  v.  Lecy,  13  How.,  845,  861; 
I'attvn  V.  Taylor,  7  How.,  157  Croehett  v.  Lee, 
7  Wheal.,  525. 
Decree  reversed — BUI  ditmueed. 


THE  UNITED  STATES,  Appellant, 

V. 

THE  BKIG  "NEUREA."  Her  Tackle,  &c.. 
WiLLiAU  KouLER,  Claimant, 

(See  S.  C,  19  How.,  92-96.) 

Libel  in  word*  of  Act  creating  offense,  sujieient. 

If  a  libel  sets  forth  tbe  offense  intlie  vrordsof  the 
Statute  wbicli  creates  It.  wltti  sutflcient  certainty 
as  to  tbe  ilme  and  place  of  Its  commission.  It  is  all 
iliat  is  neuessary  to  put  tbe  claimant  on  tils  de- 
fense. 

Oth  -r  particulars  are  matters  of  evidence  which 
need  not  be  averred. 

Argued  Dec.  Z,  1856.       Decided  Dec.  17,  1856. 

APPEAL  fn.m   the  District  Court  of  the 
Uuiied  Sales  for  the  Norihern  District  of 
California. 

On  September  2,  1854,  the  following  libel 
was  Hied  in  the  District  Court  of  the  Cnited 
See  19  How. 


Stales  for  the  Korthem  District  of  California, 
by  8.  W.  Inge,  Esq.,  U.  8.  Dist.  Atty.,  in  be- 
half of  the  U.  S.,  against  the  brig  Neurea,  her 
tackle,  &c. 

The  libel  of  Samuel  W.  Inge.  Attorney  of 
the  United  States  for  the  Northern  District  of 
California,  who  prosecutes  on  behalf  of  the 
said  United  States  against  the  brig  Neurea,  and 
against  all  persons  intervening  for  their  interest 
therein,  in  a  cause  of  forfeiture,  alleges  and  in- 
forms as  follows: 

1.  That  Richard  P.  Hammond,  Esq.,  Col- 
lector of  the  Customs  for  the  District  of  San 
Francisco,  heretofore,  to  wit:  on  the  thirty- 
first  day  of  August,  in  the  year  of  our  Lord 
eighteen  hundred  and  fifty  four,  at  the  port  of 
San  Francisco,  and  within  the  Norihern 
District  of  California,  on  waters  that  are 
navigable  from  the  sea  by  vessels  of  ten  or 
more  tons  burthen,  seized  as  forfeited  to  the 
use  of  the  said  United  States,  the  said  brig 
Neurea,  being  the  property  of  some  person  or 
persons  to  the  said  attorney  unknown. 

2.  That  one  Kobler,  master  of  the  said  brig 
Neurea,  which  is  a  vessel  owned  wholly  or  in 
part  by  a  subject  or  subjects  of  the  kingrtom  of 
Sweden,  did  on  the  first  day  of  June,  in  the  year 
of  our  Lord  eighteen  hundred  and  fifty-four, 
at  the  foreign  port  of  Hong  Kong,  in  China, 
take  on  board  said  vessel  two  hundred  and  sixty- 
three  passengers,  which  was  a  greater  number 
of  passengers  than  in  the  following  proportion 
to  the  space  occupied  by  them  and  appropri- 
ated for  their  use  on  board  said  vessel,  and  oc- 
cupied by  stores  or  other  goods  not  tteing  the 
personal  luggage  of  such  passengers;  that  is  to 
say,  on  the  lower  deck  or  platform,  one  passen- 
ger for  every  fourteen  clear  superficial  feet  of 
deck,  with  intent  to  bring  said  passengers  to 
the  United  States  of  America,  and  did  leave 
said  port  with  the  same;  and  afterwards,  to  wit: 
on  the  twenty-sixth  day  of  August,  in  theyear 
of  our  Lord  eighteen  hundred  and  fifty  four, 
did  bring  the  said  passengers,  being  two 
hundred  and  sixty-three  in  number,  on  board 
the  said  vessel  to  the  said  port  of  San  Fran- 
cisco, within  the  jurisdiction  of  the  United 
States,  and  that  the  said  passengers  so  taken  on 
board  of  said  vessel  and  brought  into  the 
United  States  as  aforesaid,  did  exceed  tbe  num- 
ber which  could  be  lawfully  taken  on  board, 
and  brought  into  tbe  United  States  as  aforesaid, 
as  limited  by  the  Ist  section  of  the  Act  of  Con- 
gress approved  Feb.  22,  1847,  entitled,  "An 
Act  to  regulate  the  carriage  of  passengers  in 
merchant  vessels,"  to  the  number  of  twenty  in 
the  whole,  in  violation  of  the  Act  of  Congress 
of  tbe  United  States  in  such  cases  made  and 
provided,  and  that  by  force  and  virtue  of  the 
said  Acts  of  Congress  in  such  cases  made  and 
provided,  the  said  vessel  became  and  is  forfeit- 
ed to  the  use  of  the  United  States. 

And  the  said  attorney  sailh.  that  by  reason 
of  all  and  singular  the  premises  aforesaid,  and 
by  force  of  the  Statute  in  such  cases  made  aad 
provided,  the  aforementioned  vessel  became  and 
18  forfeited  to  the  use  of  the  said  United  States. 

Lastly.  That  all  and  singular  the  premises 
aforesaid  are  true,  and  within  the  aduiiralty 
and  maritime  jurisdiction  of  the  United  Stales, 
and  of  this  court. 

Wherefore,  the  said  nltomey  prays  the  usual 
process  and  monition  of  this  court  in  this  be- 
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half  to  be  made,  and  that  all  persons  interested 
in  the  said  vessel  may  be  cited  in  general  and 
special  to  answer  the  premises,  tmd  all  due 
proceedings  being  had,  that  the  said  vessel  may 
be,  for  the  causes  aforesaid,  and  other  appear- 
ing, condemned  by  the  definitive  sentence  and 
decree  of  this  court,  as  forfeited  to  the  use  of 
the  said  United  States,  according  to  the  form 
of  the  Statute  of  the  United  Stales  in  such 
cases  made  and  provided. 

8.  W.  INOK.  U.  8.  Dist.  Atty. 
Pr.  John  A.  GtoDFRBT. 
The  defendant  having  answered,  sutwequent- 
ly  withdrew  bis  answer  and  filed  a  demurrer, 
alleging  the  following  grounds: 

1.  That  the  said  libel  states  no  sufficient 
cause  of  condemnation  of  siUd  ship. 

2.  Because  said  libel  states  no  offense  against 
the  laws  of  the  United  States. 

8.  Because  the  said  libel  does  not  aver  that 
the  excess  of  passengers  carried  or  imported  on 
said  ship  were  so  carried  or  imported  on  the 
lower  deck  of  said  brig,  or  orlop  deck  thereof. 

4.  Because  the  facts  stated  in  sidd  libel  do 
not  constitute  a  violation  of  the  Passenger  Act 
of  the  United  States,  passed  in  lt$47,  or  any 
other  law  of  the  United  States. 

T|ie  District  Judge  sustained  the  demurrer 
and  dismissed  the  libel;  whereupon  the  libel- 
an(8  took  an  appeal  to  this  court. 

Mr.  C.  CnaUng,  AttyGen.,  for  the 
plaintifiFs  in  error. 

No  counsel  appeared  for  the  appellee. 

Mr.  Jiutiee  Orier  delivered  the  opinion  of 
the  court : 

The  Swedish  brig  Neurea  was  seized  by  the 
Collector  of  Customs  at  San  Francisco,  as  for- 
feited to  the  United  States  under  the  Passen- 
ger Act  of  1847,  The  record  in  this  case  ex- 
hibits the  libel  for  information,  filed  on  behalf 
of  the  United  States,  a  demurrer  thereto  by  the 
claimant,  and  a  decree  of  the  court  below  dis- 
missing the  libel.  Theappeal,  therefore,  brings 
under  review  the  question  of  the  sutficiency  of 
the  libel. 

The  claimant  sets  forth  the  following  grounds 
of  demurrer: 

1.  That  the  said  libel  states  no  sufficient 
cause  of  condemnation  of  said  ship. 

2.  Because  the  said  libel  slates  no  offense 
against  the  laws  of  the  United  States. 

a.  Because  the  said  libel  does  not  aver  that 
the  excess  of  passengers  carried  or  imported  on 
said  sbip  were  so  carried  and  imported  on  the 
lower  deck  of  said  brig,  or  the  orlop  deck 
thereof. 

4.  Because  the  facts  stated  in  said  libel  do 
not  constitute  a  violation  of  the  Passenger  Act 
of  the  United  States  of  1847,  or  any  otlier  law 
of  the  United  States. 

The  first,  second  and  fourth  are  but  differ- 
ent forms  of  the  same  general  assertion,  "  that 
the  lil>el  states  no  oftense." 

The  third,  which  is  more  specific,  objects  to 
the  libel  for  want  of  an  averment  that  the  pas- 
sengers were  carried  on  the  lower  deck. 

An  information  for  forfeiture  of  a  vessel  need 
not  bu  more  lectmical  in  its  language,  or  spe- 
cific in  its  dei<cription  of  the  offense,  than  an 
imliclment.  As  a  general  rule,  an  indictment 
fur  a  statute  offense  is  sutficient,  if  it  describe 
the  offense  in  the  very  words  of  tbe  Statute. 
&S8 


The  exceptions  to  this  rule  are,  where  the 
offenses  created  by  statute  are  analogous  to 
certain  common  law  felonies  or  misdemeanors, 
where  the  precedents  require  certain  technical 
language,  or  where  special  averments  are  nec- 
essary in  the  desciipUon  of  the  particular 
offense,  in  order  that  the  defendant  may  after- 
wards protect  himself  under  the  plea  of  autr»- 
foi»  acquit  or  eonviet.  See  on  this  subject, 
UniUd  atatt*  v.  Oooding.  12  Wheat.,  474. 

The  offense  created  by  the  Statute  on  which 
this  libel  is  foqnded,  has  no  analogy  to  any  par- 
ticular common  law  crime.  If,  therefore,  the 
libel  sets  forth  the  offense  in  the  words  of  the 
Statute  which  creates  it.  with  sufficient  oer- 
taioly  as  to  the  time  and  place  of  its  commis- 
sion, it  is  all  that  is  necessary  to  put  the  claim- 
ant on  his  defense. 

The  object  of  the  Act  in  question  is  the  pr(»- 
tection  of  the  health  and  lives  of  passengers 
from  becoming  a  prey  to  the  avarice  of  ship 
owners.  In  oraer  to  test  the  sufficiency  of  the 
libel,  it  will  be  necesisary  to  set  forth  at  length 
the  two  sections  under  which  it  was  framed: 

The  1st  section  provides  that  no  master 
"shall  take  on  board  such  vessel,  at  any  for- 
eign port  or  place,  a  greater  number  of  passen- 
gers than  in  the  fulTowing  proportion  to  the 
space  occupied  by  them  and  appropriated  to 
ttieir  use,  and  unoccupied  by  stores  or  other 
goods  not  being  the  personal  baggage  of  such 
passengers,  that  is  to  say,  on  the  lower  deck  or 
platform,  one  passenger  forevery  fourteen  clear 
superficial  feet  of  deck,  if  such  vessel  is  not  to 

Cass  within  the  tropics  during  such  voya^; 
ut  if  such  vessel  is  to  pai>s  within  the  tropics 
during  such  voyage,  tlten  one  passenger  for 
every  twenty  such  clear  superncial  reet  of 
deck;  and  on  the  orlop  deck  (if  any),  one  pas- 
senger for  every  thirty  such  superficial  feet  in  all 
cases,  with  intent  to  bring  8U(^  passengers  into 
the  United  States. of  America,  and  shall  leave 
such  port  or  place  with  the  same,  and  bring  the 
same,  or  any  numtter  thereof,  within  the  Juris- 
diction of  the  United  States  aforesaid,  orifan^ 
such  master  of  vessel  shall  take  on  board  of  bis 
vessel,  at  any  port  or  place  within  the  jurisdic- 
tion of  the  United  States  aforesaid,  any  greater 
numl)er  of  passengers  than  the  proportions  afore- 
said admit,  with  the  intent  to  carry  the  same  to 
any  foreign  port  or  place,  every  such  master  shall 
be  deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  before  any  circuit  or  district 
court  of  the  United  States  aforesaid,  shall,  for 
each  passenger  taken  on  board  beyond  tbe 
al>ove  proportions,  be  fined  in  the  sum  of  fifty 
dollars,  and  may  also  be  impriscMed  for  soy 
term  not  exceeding  one  year:  Provided  that 
this  Act  shall  not  be  construed  to  permit  any 
ship  or  vessel  to  carry  naore  than  two  pas- 
sengers to  every  five  tons  of  such  ship  or  ves- 
sel. 

"  Sec.  2.  That  if  the  passengers  so  taken  oo 
board  such  vessel,  and  brought  into,  or  trans- 
ported from,  the  United  States  aforesaid,  shall 
exceed  the  uumber  limited  by  the  last  section,  to 
the  number  of  twenty  in  the  whole,  such  ves 
sel  shall  be  forfeited  to  the  United  Slates  afore- 
said, and  be  prosecuted  and  distributed  u 
forfeitures  are  under  the  Act  to  regulate  duties 
on  imports  and  tonnage." 

Mow,  the  libel  conforms  strictly  to  the  re- 
quirements of  this  Act. 

ttO  U.S. 
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It  avers  that  the  master  "  took  on  board  the 
ITeurea  at  Hoag.  Kong  in  China,  on  the  Ut  of 
June,  1854,  two  hundred  and  sixty-three  passen- 
gers. That  this  was  a  greater  number  than  in 
proportion  to  the  space  occupicfd  by  them,  viz. : 
"  00  the  lower  deck  or  platform  one  passen- 
ger for  every  fourteen  clear  superficial  feet, 
with  intent  to  bring  said  passengers  to  the 
United  States.  That  be  afterwards,  viz. :  on 
the  26th  day  of  August,  did  bring  them  on  said 
vessel  to  the  port  of  San  Francisco.  That  the 
passengers  so  taken  on  board  and  brought  into 
the  United  States  did  exceed  the  number  which 
could  l>e  lawfully  taken,  to  the  number  of 
twenty  in  the  whole,  &c. 

The  Act  does  not  require  an  averment  that 
the  passengers  "  wfere  carried  or  imported  on 
the  lower  deck  or  the  orlop  deck." 

The  libel  sets  ferth  every  averment  of  time, 
place,  numbers,  intention,  and  act,  in  the  very 
words  of  the  Statute.  It  was  not  necessary  to 
specify  the  precise  measurement  of  the  deck, 
or  to  show  by  a  mathematical  calculation  its 
incapacity;  nor  to  State  the  sex,  age,  color  or 
nation  of  the  passengers;  nor  how  many  more 
than  twenty  their  number  exceeded  the  re- 
quired area  on  deck.  All  these  particulars  were 
matters  of  evidence  which  required  no  special 
averment  of  them,  to  constitute  a  complete  and 
technical  description  of  the  offense. 

The  decree  of  the  Dutriet  Court  it,  therefore, 
recerted,  and  record  remitted  for  further  pro- 
ceedings. 


ELIZABETH  MOORE.  Complainant  and  Ap- 
pellant. 
*• 
RAY    GREENE     and    BENJAMIN      W. 
HAWKINS. 
(See  8.  C,  19  How.,  at-72.) 

Adverte  pomettion  of  over  eighty  years,  not  die- 
tnrbed — Statute  of  Limitation*  does  not  begin 
to  run  till  the  fraud  is  discovered — the  fraud 
must  be  stated  and  the  time  it  teas  discovered — 
burden  of  proof  is  on  him  who  alleges  that  ad- 
ministrator's sale  is  void. 

An  adverse  possession  of  over  elgrhtr  years,  relief 
aitalnst  which  Is  barred  by  the  Statute  of  Lltnita- 
ttoas,  will  not  be  disturbed. 

Where  fraud  Is  allegred  as  a  vround  to  set  aside 
title,  the  Statute  does  not  be^  to  run  till  the 
fraud  Is  discovered. 

But  In  such  case,  the  bill  must  state  the  facts  and 
circumstances  making  the  fraud,  and  the  time  it 
was  discovered.  . 

The  burden  of  proof  that  an  administrator's  sale 
was  illegal  and  void,  falls  on  him  who  attempts  to 
disturb  a  possession  of  ages,  transmitted  and  en- 
joyed under  the  forms  of  Taw, 

Submitted  Dee.  8, 1866.    Decided  Dee.  H,  18B6. 

APPEAL    from    the    Circuit  Court  of  the 
United  States  for  the  District  of  Rhode 
Island. 

The  bill  in  this  case  was  filed  in  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Rhode  Island,  by  the  appellant,  to  set  aside 
certain  titles  on  the  ground  of  fraud. 

The  court  below  having  dismissed  the  bill, 
the  case  is  now  here  on  appeal. 


NOTB.— SJottft*  o/  Umttalinn*  in  cases  of  fraud  In 
equUv.   See  note  to  Stearns  v.  Page,  T  How.,  819. 

See  19  How. 


A  further  statement  appears  in  the  opinion 
of  the  court. 

Mr.  Randall  for  appellant. 

Messrs.  TUIinehaBt,  Bradley^  and  Al- 
bert C.  Ch-een  for  appellee. 

Mr.  Justice  UcLean  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  in  chancerv  from  the  Cir- 
cuit Court  for  the  District  of  ttbode  Island. 

The  bill  was  filed  to  set  a^ide  certain  titles 
for  frauds  alleged  to  have  been  committed  in 
the  year  1767,  by  a  father  against  his  own 
children,  for  the  benefit  of  strangers.  The 
frauds  are  stated  to  have  been  investigated  and 
sanctioned,  directly  or  indirectly,  by  the  Court 
of  Probate,  by  referees  chosen  by  the  parties 
to  determine  their  matter  of  controversy,  and 
by  the  highest  courts  of  the  State. 

The  legal  history  of  the  case  commences  in 
July,  1767,  by  the  execution  of  a  deed  by  the 
administrator  of  John  Manton  to  Waterman 
and  Pearce.  From  this  period  a  series  of 
events  are  detailed,  genealogical  and  historical, 
sweeping  over  near  a  century.  Acts  are  stated 
in  the  bill,  as  it  would  seem,  from  mere  vague 
reports,  and  sumelimes  resting  on  conjectures. 
And  many  of  the  facts  set  forth,  if  proved,  and 
were  of  modem  occurrence,  would  not  be  suf- 
ficient to  avoid  the  titles  enumerated ;  but  the 
facts  are  denied  generally  by  the  answers,  and 
not  sufBciently  proved  by  the  evidence. 

The  lands  when  sold  were  comparatively  of 
little  value,  but,  by  the  progress  of  time  and 
the  advance  of  improvements,  they  are  now 
covered  with  large  manufacturing  establish- 
ments and  flourishing  villages.  Oeneratlon 
after  generation  has  risen  up  and  passed  away. 
of  individuals  connecW  with  these  titles,  who 
increased  the  value  of  the  property  by  their 
large  expenditures;  and  the  property,  by  deed 
or  will,  or  by  the  law  of  descents,  has  been 
transmitted  through  the  generations  that  have 
passed,  without  doubt  as  to  the  legal  owner- 
ship. 

The  bill  was  filed  in  1851 ;  its  averments  of 
facts,  by  which  the  lapse  of  time  and  the 
Statute  of  Limitations  arc  sought  to  be  avoided, 
are  loose  and  unsatisfactory.  The  adverse  en- 
try is  alleged  to  have  been  made,  under  the 
deed  of  the  administrator  of  Manton,  in  l'(67; 
and  it  appears  that  lietty  Waterman,  the  com- 
plainant's grandmother,  through  whom  the  ti- 
tle is  claimed  to  have  descended,  was  born  in 

1766.  She  was  of  age  in  1777,  and  in  ten  years 
afterward  her  right  was  barred  by  the  Statute. 
It  is  true  the  date  of  her  coverture  does  not  ap- 
pear, but  as  she  was  only  11  years  of  age  in 

1767,  she  could  not  then  have  been  married; 
andJf  her  marriage  occurred  subsequently,  it 
was  a  cumulative  disability,  which  is  not  al- 
lowed by  the  Statute  of  Rhode  Island.  The 
complainant  became  of  age,  as  it  appears,  in 
I8l6.  and  her  10  years  expired  in  1825.  Her 
disabilitv  of  coverture,  ana  it  was  cumulative, 
expired  in  1840,  more  than  ten  years  before  the 
bill  was  filed. 

The  complainant  avers  that  from  the  death 
of  John  Manton,  in  1767.  to  1822.  1833  and 
1824,  his  estates  were  the  subject  of  legal  con- 
troversy and  litigation  in  courts  of  law;  and 
that  ever  since,  renewed  and  continued  claims 
and  demands,  by  the  heirs  of  Lydia  Thornton 
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and  Betty  Carpenter,  for  their  proportion  of 
said  estates,  as  bis  rightful  heirs  at  law,  upon 
the  assignees  of  the  Manton  estate,  and  upon 
all  persons  deriving  title  under  them,  have  been 
continuously  prosecuted.  But  prosecutions  to 
stop  the  operations  of  the  Statute  must  be  suc- 
cessful and  lead  to  a  change  in  the  possession. 

When  fraud  is  alleged  as  a  ground  to  set  aside 
a  title,  the  Statute  does  not  begin  to  run  until 
the  fraud  is  discovered;  and  this  is  the  ground 
on  which  the  complainant  asks  relief.  But,  in 
such  a  case,  the  bill  must  be  specific  in  staling 
the  facta  and  circumstances  which  constitute 
the  fraud;  and  also  as  to  the  time  it  was  dis 
covered.  This  is  necessary  to  enable  the  de- 
fendants to  meet  the  fraud,  and  the  alleged 
time  of  its  discovery.  In  these  respects,  the  bill 
is  defective  and  the  evidence  is  still  more  so. 

The  complainant's  counsel  seem  to  suppose, 
that  as  the  defendants  in  their  answer  aidmit 
the  property,  at  least  in  part,  was  originally 
acquired  under  a  sale  of  Manton's  adminis- 
trator, they  are  bound  to  show  the  proceedings 
were  not  only  conformable  to  law,  but  they 
must  go  further,  and  prove  the  debts  for  which 
it  was  sold  were  due  and  owing  bv  the  de- 
ceased. 80  far  from  this  being  Uie  legal  rule, 
under  the  circumstances  of  this  case,  the  pre- 
sumptions are  in  favor  of  the  present  occupants,- 
and  the  complainants  must  show  that  the  ad- 
ministrator's sale  was  illegal  and  void.  After 
an  adverse  possession  of  more  than  eighty 
years,  when  the  facts  have  passed  from  the 
memory,  and,  as  in  this  case,  the  papers  are  not 
to  be  found  in  the  Probate  Court,  no  court  can 
require  of  the  defendants  proof  in  regard  to 
such  sale.  The  burden  of  proof  falls  upon  him 
who  attempts  to  disturb  a  possession  of  ages, 
transmitted  and  enjoyed  under  the  forms  of 
law. 

Whether  we  consider  the  great  lapse  of  time, 
and  the  change  in  the  value  of  the  property,  or 
the  Blatutes  of  Limitation,  the  right  of  the  com- 
plainant is  barred. 

The  decree  of  the  Circuit  Court  it  affirmed. 

AB'g  2  Curt.,  C.  C,  208. 

Clted-23  How..  206 ;  IS  Wall.,  8» ;  21  Wall.,  348 ;  U 
Otto,  140   4  Bank.  Uegr-,  86 :  12  Bank.  Reg.,  28. 


WILLIAM  THOMAS,  80UTHW0RTH 
BARNES,  NATHANIEL  RUSSELL  et 
AL.,  owners    of  the  Barque   Lai;ra,   Ap- 

peUanU,  ^ 

JAMES  W.  OSBORN. 

(See  8.  C,  It  How.,  22-M.) 

Matter  may  bind  i>e»»el  in  foreign  port  for  re- 
pain  arid  supplies,  and  for  money  loaned 
therefor,  without  express  hypothecation  or 
bottomry  boTid—oumer  pro  hac  vice  in  com- 
mand may  do  so.  but  only  in  ease  of  necessity 
— tehere  lender  aids  master  to  divert  freight 
money  to  other  objects,  he  gets  no  Hen 

B7  the  marttlme  law  of  the  United  States,  the 
master  of  a  vessel,  belny  to  a  forelg'n  port,  baa 

Note.— I/ten  on  <h<p«  for  repairs,  necessaries,  ntp- 
plfes,  <)fce.  Proceedings  In  rem  for.  See  note  to  Tne 
Oeneral  Smith,  4  Wheat.,  438,  and  note  to  Blaine  r. 
The  Charles  Caretr,  4  Cranch,  828. 
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power,  in  a  case  of  necessity,  to  hypothecate  the 
vessel,  and  also  to  bind  himself  snd  the  ownrn 
personally  for  repairs  and  supplies,  to  the  fur- 
nishers thereof,  or  to  one  who  lends  money  to  |Mj 
such  furoishers,  and  the  master  does  so,  without 
any  express  hypoihecatinn,  when  in  a  case  of  ne- 
cessity he  obtains  them  on  the  credit  of  the  vessel 
without  a  bottomry  liond. 

An  owner  pro  hoe  oiee,  such  as  one  who  has  re- 
ceived the  vessel  on  what  is  termed  a  "  lay."  in 
command  of  the  venel,  has  the  same  power  to  bind 
the  vessel. 

But  a  case  of  necessity  is  uniformly  required. 
Where  the  frelRht  money  earned  by  the  vesarl 
was  sufficient  to  pay  for  all  needful  repairs  and 
supplies,  if  it  had  not  l>een  wrongfully  diverted, 
and  the  persons  givlotr  the  credit  knew  this,  and 
aided  the  roaster  to  divert  the  frelgrht  money  to 
other  objects,  they  obtained  no  lien  on  the  veewl 
for  their  advances  to  pay  for  repairs  and  supplies. 

Argued  Apr.  11,  1855.     Decided  Dec.  19,  1866. 

APPEAL   from  the  Circuit  Court  of  the 
United  States  for  the  DiRtrict  of  Marjrland. 

The  libel  in  this  case  was  filed  in  the  District 
Court  of  Maryland,  by  the  appellee,  as  agent 
and  assignee  of,  Loring  <&  Co.,  a  mercantile 
house  of  Valparaiso,  to  recover  against  the 
barque  Laura,  of  Massachusetts.  A  bill  for 
repairs  and  supplies  furnished  to  said  barque 
in  Valparaiso;  and  another  bill  of  two  items,  the 
one  for  bread  furnished  to  said  barque  by  the 
above  mercantile  house  at  Valparaiso,  and  the 
other  for  the  amount  of  a  draft  on  the  said 
house,  and  paid  by  them  for  the  barque's  ex- 
penses. 

The  District  Court  slightly  reduced  the  latter 
item,  and  rendered  a  decree  for  the  libelants. 
This  decree  was  aiflrmed  by  the  Circuit  Court. 

The  case  further  appears  in  the  opinion  of 
the  court. 

Messrs.  Oeorg^  W.  Brown  and  F.  W. 
Brane.  for  the  appellants: 
.    The  appellants  will  contend  that  the  decree 
of  the  Circuit  Court  should  be  reversed  for  the 
following  reasons: 

1 .  No  lien  on  The  Laura  was  created  for  the 
expenses  paid  and  supplies  furnished  by  Loring 
&  Co.,  Phineas  Leach,  on  whose  order  or  re- 
quest they  were  paid  and  furnished,  not  then 
being  the  master  of  the  barque.  No  one  but 
the  master  can  create  an  implied  lien  on  a  ves- 
sel. 

Conk.  Adm.,  50;  Flander'sShip.,  181;  Flan- 
der's  Mar.  Law.,  174, 175,  186;  Story,  Agency, 
sees.,  116-124;  Curt.  Merch.  Seaman,  76. 165- 
185;  TIte  St.  Jago  de  Cuba,  9  Wheat.,  409-416; 
The  Pliebe,  1  Ware,  275;  Sarchet  v.  Sloop  Da- 
vis, Crabbe,  199-201 ;  Jones  v.  Blum,  2  Rich., 
475-479;  Viorn  v.  Hicks,  7  Cow.,  700;  Jamtt 
V.  Bixby.  11  Mass.,  87,  38,40,  41;  Sproat  v. 
Donnell,  26  Me.,  187;  Thornpson\.  Sno»r,4  Me., 
268;  Urann  v.  Fletcher,  1  Gray,  128;  Webb  r. 
Peirce,  1  Curt.  C.  C,  105-113;  Reeve  v.  Dam. 
1  Ad.  &  E.,  811  .Mintum  v.  Maynard.n  How., 
477;  The  Aurora,  1  Wheat..  103;  Oreenicayv. 
Turner.  4  Md.,  296.  303;  Young  v.  Brander,  8 
East,  12;  Prazerv.  Marsh,  18  East,  288;  B^art 
V.  The  John  Jay,  17  How.,  401;  Abb.  Ship., 
128;  1  Bell's  Com.,  506;  The  Jane,  1  Dod., 
461;  2  Starr's  Inst.,  958-955,  962-966;  Harper 
V.  7%e  New  Brig  Gilpin,  648. 

2.  And  the  facts  which  came  to  the  knowl- 
edge of  Loring  &  Co.  were  sufficient  to  have 
put  them  on  the  inquiry  as  to  the  legality  of 
the  right  which  Leach  claimed  to  exercise  over 
The  Laura,  and  such  an  inquiry  would  have 
enabled  them  to  ascertain  that  he  had  no  sacb 
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riglii.  They  had  therefore  con§tructive  notice 
orall  the  facts  to  which  such  an  inquiry  might 
have  led. 

Curt,  on  Seamen.  151-153;  Carr  v.  Hilton, 
1  Curt.  C.  C,  893,  and  cases  there  cited;  Ring- 
ff'>ld  V.  Bryant,  3  Md.  Oh..  493;  Magruder  v. 
Pfter,  II  G.  &  J.,  243:  Baymrdy.  NorH».  5 
Gill.  4B8;  Otfixrt-  V.  PiaU.  3  How.,  379-895; 
llarrimn  v.  Vose,  9  How.,  873. 

8.  The  credit  in  this  case  was  not  given 
to  the  vessel,  nor  is  the  captain  nor  the  owners 
of  the  vessel  liable.  In  the  accounts  cur- 
renl.  in  evidence,  the  charges  arc  to  Leach  per- 
sonally. 

T/teAmstel,  Blatchf.  &  H.,  217;  James  v. 
Bixit!/.  11  Mass.,  36;  Thorn  v.  Hide*,  7 Cow., 
700;  Zatu  V.  Brig  Pretident,  4  Wash.,  459; 
The  American  Ins.  Co.  v.  Coster.  3  Paige,  881 ; 
Leland  v.  Tine  Medora.  2  W.  &  M.,  97. 

4.  If  any  lien  existed,  it  was  waived  by  Lor- 
ing  &  Co. 

Blain«  v.  The  CharUs  Carter.  4  Cranch,  331 ; 
The  UtUitif,  I  BlMchf.  &  H.,  222;  The  Boston.  1 
Blatchf.  &  H..  326;  The  Aurora,  1  Wheat.,  104: 
Packard  v.  The  Louisa,  2  W.  &  M.,  56. 

5.  The  rule  of  law  is,  that  the  credits  in 
an  account  current  are  to  l>e  applied,  in  the 
order  of  time,  to  the  items  constituting  the 
debits  in  the  account.  If  this  rule  be  applied 
to  this  case,  the  claim  of  the  appellee  is  more 
than  paid. 

U.  8.  V.  Kirkpatrick,  9  Wheat.,  737;  Jones 
V.  The  U.  8..7  How..  691;  Tatf/oev,  Sandiford. 
7  Wheat.,  20;  Wfietmore  v.  Murdoek,  3  W.  & 
M.,  393;  Oass  v.  SUnson,  3  Sumn.,  112;  U.  8. 
V.  Wardieetl.  5  Mass  ,  87;  AfeDoicell  v.  Black- 
stone  Ciinal  Co..  5  Mass.,  12;  Patlison  v.  HvU,  9 
Cow..  770;  AU»n  v.  Culver,  3  Den.,  293;  MiUer 
V.  MiUer.  23  Me.,  24;  Bodenham  v.  Purchas,  2 
B.  &  Aid.,  46;  Smith  v.  Wigley,  8  Moo.  &  8c., 
174. 

6.  If  the  above  rules  should  not  be  sus- 
tained, the  appellants  contend  that  the  remit- 
tance from  Garrison  &  Fritz,  being  the  pro- 
ceeds of  the  carj^o  shipped  by  Loring  &  Co., 
should  be  applied  ratably  to  the  different 
items  constituting  the  balance  of  the  account. 

Perris  v.  Riberts,  1  Vern.,  84;  Waller  v. 
Lacy,  1  Man.  &  G..  54,  39;  E.  C.  L.,  849  to 
360;  Blackstone  Bank  v.  HiU,  10  Pick..  129; 
Commercial  Bank  v.  Cunningluim,  24  Pick., 
270,  271;  Cage  v.  Jler.  5  Sin.  &  Mar.,  410. 

Afes*rs.  8.  T.  Wallia  and  J.  H.  Tbom»K, 
for  the  appellee: 

The  proctors  of  the  appellee  will  contend : 

1.  Whether  Leach,  by  the  terms  of  the  con- 
tract under  which  be  navigated  the  barque, 
was  or  was  not  to  he  regarded  as  her  temporary 
owner,  at  the- lime  when  the  repairs  and  sup- 
plies in  controversy  were  furnished,  and 
whether  the  general  owners  were  or  were  not 
bound  personally  by  his  contracts  for  neces- 
saries, he  was  at  all  events  master  of  the  barque 
and  imposed  a  lien  in  rem  by  ordering  and  re- 
receiving  such  repairs  and  supplies  for  her,  in 
a  foreign  port.  His  relation  to  the  vessel  was 
not  altered  by  his  having  temporarily  intrusted 
E^ton,  his  mate,  with  her  navigation,  nor  was 
the  responsibility  of  the  vessel  herself  to  Lor- 
ing &  Co.,  for  repairs  and  supplies,  at  all  af- 
fected by  the  secret  agreement  between  Leach 
and  the  owners,  of  which  Loring  &  Co.  were 
ignorant 
See  1»  How. 


The  General  Smith.  4  Wheat. ,  438;  TheSo-tor, 

1  Sumn.,  78;  The  Tribune,  3  Sumn.,  149;  Ar- 
thurs. T/ie  Cassius.  2  "Story,  92-94;  The  Chu- 
san,  2  Story.  467 ;  The  William  and  Eineline.  1 
Blatchf.  &  How..  71 ;  Webb  v.  Pierce.  1  Curt.  C. 
C,  110;  Arthur  v.  Barton,  6  Mees.  &  W..  142: 
The  St.  Jago  de  Cuba,  9  Wheat..  409;  Birh 
V.  Ooe,  Cow.,  636;  Reeve  v.  Davis,  1  Ad. 
&  E.,  315;  Sarehet  v  The  Davis.  Crabbe,  201 : 
Story,  Agency,  sees.  36,  120;  North  v.  The 
Eagle,  Bee,  78;  Skolfleld  v.  Potter.  Daveis,  397; 
L'Arina  v.  The  Exchange,  Bee,  198;  The  Vir- 
gin, 8  Pet.,  652;  t  Bell's  Com..  52.'>;  Tlays  v. 
PadjvD  Steam  Co..  17  How.,  598;  Peyrovx  v. 
Howard.  7  Pet.,  341;  Recent  v.  Lewis,  2  Paine 
C.  C,  207. 

Even  if  Easton  is  to  be  regarded  as  master, 
the  fact  that  the  repairs  aud  supplies  were  fur- 
nished with  his  knowledge  and  consent  and  un- 
der his  superintendence,  is  sufficient  to  charge 
the  barque  with  the  usual  maritime  lien. 

SUurnrt  V.  Hall,  2  Dow.,  32;  Voorhees  v. 
The  Eureka,  14  Mo.,  56. 

The  onus  of  showing  a  waiver  of  the  cus- 
tomary maritime  lien  by  giving  credit  to  Leach, 
rests  on  the  appellants,  and  they  must  not  only 
show  that  such  credit  was  given,  but  that  it 
was  exclusive,  and  with  the  intent  to  forego 
all  recourse  in  rem. 

The  circumstances  of  the  transaction,  the 
mode  of  making  the  charges,  and  the  certifi- 
cates required  from  Leach  to  the  validity  of 
the  accounts  against  the  "barque  and  owners." 
all  establish  affirmatively  that  the  credit  of  the 
vessel  WAS  especially  looked  to,  and  tbe  usual 
remedy  against  her,  particularly  reserved. 

Ex  parte  Bland,^2  Rose,  92;  Stewart  v.  Hall, 

2  Dow.,  29-37;  The  Chusan.  2  Storv.  468; 
Peyrouxv.  Howard,  7  Pet.,  844:  The  ifestor.  1 
Sumn.,  76;  North  v.  The  Eagle,  Bee.  78. 

Even  if  the  relation  of  Leach  to  the  vessel 
was  not  such  as  necessarily  to  nise  an  im|)lioa- 
tion  of  lien  from  his  mere  contract  for  repairs 
and  supplies,  he  had  the  right  to  pledge  the  ves- 
sel expressly.  The  proof  shows  that  lie  did  this, 
and  the  lien  thus  expressly  imposed,  being  of 
a  maritime  nature,  became  propria  vigore,  en- 
forceable in  admiralty. 

Alexander  v.  Ohiselin,  5  Gill,  182;  SnUican 
V.  Tuck,  1  Md.  Ch.,  62;  Jhe  Nestor.  1  Sumn., 
78;  The  Marion,  1  Story,  78;  The  Hilarity,  1 
Blatchf.  &  H..  9a:  Bigart  v.  The  John  Jay,  17 
How..  401;  The  Draeo.  2  Sumn.,  177. 

5.  That  Mr.  Atherton,  the  partner  of  the  old 
firm  of  Loring  &  Co. ,  who  was  seen  by  Weston 
at  Valparaiso,  had  no  right  to  disavow  or 
waive  the  lien  of  tbe  Arm  on  The  Laura, 
after  the  partnership  dissolved,  and  that 
even  if  he  had,  there  was  nothing  in  his  inter- 
course with  Weston  or  his  omission  to  insist  at 
that  time,  on  the  payment  of  the  present  claim, 
from  which  any  such  disavowal  or  waiver  could 
be  inferred. 

6.  That  there  was  no  concealment  on  the 
part  of  Loring  &  Co.,  of  their  claim  of  lien, 
and  no  laches  or  delay  in  ascertaining  it.  No 
rights  of  third  parlies  had  intervened,  nor  had 
any  settlement  previously  taken  place  between 
Capt.  Leach  and  his  owners. 

SUwartt  V.  IMl.  2  Dow,  29;  TIte  Nestor,  1 
Sumn.,  83;  Tlie  Chusan.  2  Story,  468. 

7.  That  no  appropriation  was  made  by  Capt. 
Leach  of  the  Panama  remittance,  to  the  pay- 
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ment  of  Ihe  claim  in  6oDtroTersy  here,  ir  any 
appropriation  of  it  was  made  at  all,  it  was  by 
Loring  &  Co.,  to  Leach's  private  account,  but 
even  if  this  be  not  regarded  as  an  appropria- 
tion, the  court  will  appropriate  the  credit,  not 
necessarily  to  the  first  item  of  indebtedness, 
but  according  to  equity,  lo  the  most  precarious 
debt,  or  more  properly  still,  lo  the  payment  of 
advances  on  the  very  cargo  which  produced 
the  remittance. 

Theythyor.  &e.  v.  Paltm,  4  Cranch,  817;  FMd 
V.  Holland,  6  Cranch,  8;  Ihe  U.  8.  v.  Kirbpat 
riek.  9  Wheat.,  720;  T/umpson  v.  Phelan,  2 
Foster  (N.  H.),  860;  Qreen  v.  WhOtiker,  1 
H.  &  J.,   765;  Crenter  y.  Higginton,  1  Mass., 


Mr.  JuMu  Curtis  delivered  the  opinion 
of  the  court : 

This  is  an  appeal  from  the  decree  of  the  Cir- 
cuit Court  of  the  United  States  for  the  District  of 
Maryland,  sitting  in  admiralty.  A  libel  was 
tiled  for  the  District  Court  by  the'  appellee,  as 
assignee  of  Loring  &  Co. ,  merchants  in  Valpa- 
raiso, asserting  a  lien  on  tbe  barque  Laura,  of 
Plymouth,  in  the  State  of  Massachusetts, for  the 
cost  of  repairs  and  supplies  furnished  to  that 
vessel  at  Valparaiso.  The  District  Court  de- 
ceed  for  the  lien,  the  Circuit  Court  affirmed 
that  decree,  and  the  claimants  have  brought  the 
cause  here  by  appeal. 

It  appears  that  in  January,  1849,  Phineas 
Leach,  who  had  previouslv  been  in  command 
of  the  barque,  contractea  with  her  owner  to 
take  her  on  wha4  is  termed  "a  lay."  There 
does  not  appear  to  have  been  any  written  con- 
tract of  affreightment  between  them,  nor  are 
the  terms  of  their  agreement  fully  described  by 
any  witness.  But  this  mode  of  employing  ves- 
sels is  so  common,  and  its  terms  and  legal  effect 
so  well  settled  by  long  usage,  it  has  been  so 
often  before  the  courts  and  the  subject  of  ad- 
judicatioif,  that  no  embarrassment  is  felt  by  us 
concerning  the  terms  and  conditions  on  which 
Leach  took  the  vessel. 

We  understand  from  his  testimony,  as  well 
as  from  known  usage,  ascertained  and  adjudi- 
cated on  in  the  courts,  that  the  master  had  the 
entire  possession,  command  and  navigation  of 
the  vessel ;  that  he  was  to  employ  her  in  such 
freighting  voyages  as  he  saw  flt;  that  he  was  to 
victual  and  man  the  vessel  at  his  own  expense; 
that  the  owners  were  to  keep  the  vessel  in  re- 
pair; that  from  the  gross  earnings  were  lo  be 
deducted  all  port  charges,  and  the  residue  was 
to  be  divided  into  two  equal  parts,  one  of  which 
was  to  belong  to  the  owners,  the  other  to  the 
master;  and  that  this  agreement  could  be 
terminated  by  the  restoration  of  the  vessels  to 
the  owners  by  the  master,  or  bv  their  interven- 
tion to  displace  him,  at  the  end  of  any  voyage, 
but  not  while  conducting  any  one  which  he 
had  undertaken. 

Having  possession  and  command  of  the  ves- 
sel under  such  a  contraot.  Leach  sailed  from 
New  Orleans  in  January,  1849,  and  after  mak- 
ing a  voyage  to  Rio  de  Janeiro,  he  sailed  for 
and  arrived  at  Valparaiso  in  November,  1849. 

It  is  necessary  to  state  with  some  particular- 
ity the  voyages  made  after  his  arrival  at  Valpa- 
raiso.  Ilesafled  thence  in  December,  1849,  with 
a  cargo  of  Chili  produce,  on  a  freight  amount- 
ing to  about  $7,000,  for  San  Francisco,  where 
6S6 


he  arrived  and  delivered  the  cargo.  He  went 
thence  to  Talcuhaoa  in  ballast;  and,  having  an' 
intention  to  buy  a  cargo  there  on  his  own  ac- 
count, he  wrote  to  Loring  &  Co.,  from  San 
Francisco,  to  obtain  from  them  a  credit,  on 
which  lo  raise  money  to  pay  for  the  balance  of 
the  cost  of  this  cargo,  after  appropriating  to- 
wards it  the  freight  monev  in  his  hands.  Loring 
&  Co.  granted  him  a  credit  for  $3,000,  to  tie  re- 
imbur^  by  Leach's  draft  on  himself  at  San 
Francisco,  at  five  per  cent,  premium.  At  Tal- 
cuhana,  Leach  drew  on  Loring  &  Co.  for  f  7,- 
000,  and  bought  doubloons;  but  not  being  able 
to  procure  a  cargo  there,  or  at  Maule,  he  sailed 
to  Valparaiso,  where  he  arrived  in  July,  1850. 
He  handed  over  to  Lorini;  &  Co.  the  doubloons 
and  the  proceeds  of  his  freight  money,  which 
was  in  gold  dust,  and  t^ev  supplied  tlie  vessel 
and  purchased  a  cargo  for  Leaeh's  account. 
charging  a  guaranty  commission  of  five  per 
cent,  on  their  advances,  and  also  a  commissioB 
of  two  and  a  half  per  cent,  on  their  purchases. 
They  rendered  Leach  an  account,  in  which  he 
is  charged  with  the  supplies  of  the  barque  and 
the  cost  of  the  cargo,  and  their  commissions, 
and  credited  with  the  moneys  received  from 
him. 

Leach  carried  this  cargo  to  San  Francisco; 
and,  having  sold  it,  mtuie  an  arrangement 
with  the  mercantile  house  of  Flint,  Peabody 
&  Co.,  established  at  San  Francisco,  that  he 
would  go  to  Valparaiso, .  and  ship  cargoes 
thence  to  them  on  their  and  his  joint  account, 
drawing  on  them  for  the  cost.  This  arrange- 
ment was  not  limited  to  cargoes  by  The  Laura, 
but  was  to  extend  to  such  other  vessels  as  Leach 
might  take  up  for  the  purpose. 

From  San  Francisco  Leach  sailed  in  The 
Laura  to  Talcuhana,  where  he  saw  one  of  the 
firm  of  Loring  &  Co. ,  who  gave  him  a  credit 
for  $10,000  to  buy  a  cargo  there.  He  purchased 
part  of  a  cargo;  but,  not  being  able  to  complete 
It,  went  to  Valparaiso,  where  he  arriveid  in 
May,  1851.  He  then  informed  Loring  <&  Ca 
of  his  arrangement  with  Flint,  Peabody  &  Co., 
and  they  a^eed  to  advance  him  funds,  to  en- 
able him  to  carry  the  arrangement  into  effect — 
to  be  reimbursed  by  remittances  from  San 
Francisco,  with  five  per  cent,  commission,  and 
one  per  cent,  a  month  for  interesl.  He  accord- 
ingly left  the  vessel,  putting  Easton,  bis  mate, 
in  command;  and  Loring  &  Co.  purchased  the 
residue  of  the  cargo  for  The  Laura,  charging  iU 
cost  lo  the  joint  account  of  Leach,  and  Flmt, 
Peabody  &  Co. ,  and  The  Laura  sailed  in  Ma^. 
1851,  for  San  Francisco.  She  retamed  m 
ballast  to  Valparaiso  in  March,  1852;  and  at 
that  time  the  principal  bills  for  repairs  and 
supplies,  claimed  in  this  case,  were  incurred. 
In  March,  1852,  The  Laura  again  sailed,  under 
Easton 's  command,  for  San  Francisco,  eta  Pey- 
ta,  where  she  touched  to  complete  her  cargo, 
and  Easton  there  drew  a  bill  on  Loring  &  Co. 
to  reimburse  advances  made  to  him  in  that 
port — partly  to  pay  for  cargo  purchased  there, 
and  partly  to  pay  for  supplies  and  port 
charges. 

The  Laura  returned  to  San  Francisco  in  Sep- 
tember, 1852.  where  she  was  taken  possession 
of  by  Captain  Weston,  who  had  been  sent  there 
by  the  owners  lo  bring  her  home.  The  owners 
^ve  no  consent  to  the  above-described  proceed- 
ings of  Leach  in  respect  to  the  use  and  employ- 
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ment  of  the  barque.  From  the  time  when 
Leach  left  the  command  of  The  Laura  in  May, 
1851,  he  remained  in  Valparaiso,  and  by  means 
of  funds  furnished  by  Loring  &  Co.,  and  with 
their  assistance,  he  purchased  and  made  six 
shipments  of  cargoes  by  vessels  other  than  The 
Laura,  under  his  arrangement  with  Flint,  Pea- 
body  &  C!o. ,  and  Loring  &  Co.  He  had  a  desk 
in  the  counting-house  of  Loring  &  Co.,  and 
there  transacted  his  business. 

Setting  aside  all  the  special  facts  of  this  case, 
and  viewing  it  only  as  an  ordinary  transactino, 
by  wliich  the  master  of  an  A.merican  vessel  pro 
cured  repairs  and  supplies,  and  advances  of 
money  to  pay  for  repairs  and  supplies,  in  a  for- 
eign port,  the  first  question  which  arises  is, 
whether  he  had  power  to  hypothecate  the  ves- 
sel as  a  security  for  their  pavment,  otherwise 
than  by  a  bottomry  bond,  which  must  make 
the  payment  dependent  on  the  arrival  of  the 
vessel,  and  creates  no  personal  liability  of  the 
owners. 

We  understand  it  to  be  definitely  settled  by 
the  cases  of  Stainbank  v.  Penning,  6  Eng.  L.  & 
Eq..  412,  decided  by  the  Court  of  Common 
Pleas  in  ISM,  and  Stainbank  v.  Shephard,  20 
Eng.  L.  &  Eq.,  547,  on  writ  of  error  in  the  Ex- 
chequer Chamber,  so  lale  as  1853,  that  by  the 
law  of  England  the  master  of  a  ship  has  not 
power  to  create  a  lien  on  the  vessel  as  security 
for  the  payment  for  repairs  and  supplies  ob- 
tained in  a  foreign  port,  save  by  a  bottomnr 
bond;  that  he  can  only  pledge  his  own  credit 
and  that  of  his  owners,  but  cannot,  bv  any  act 
of  his,  give  the  creditor  security  on  the  vessel ; 
vrhile,  at  the  same  time,  the  personal  liability 
of  the  owners  continues.  Neither  of  thpse 
learned  courts  considered — perhaps  there  was 
no  occasion  for  them  to  consider  {,Pope  v.  Niek- 
emm,  8  Story,  465),  what  should  be  the  effect  in 
an  English  tribunal,  of  the  law  of  the  place 
where  the  repairs  and  supplies  were  obtuned, 
if  that  law  tacitly  created  a  lien  on  the  vessel. 
See  Story's  Con.  of  Laws,  sec.  822  b,  401-408. 
The«e  decisions  rest  merely  upon  the  want  of 
authority  in  the  master,  according  to  the  law  of 
England,  to  create,  by  his  own  act,  an  absolute 
hypothecation  of  the  vessel  as  security  for  a 
loan.  But  the  maritime  law  of  the  United  States 
is  settled  otherwise — in  harmony  with  the  an- 
cient and  general  maritime  law  of  the  commer- 
cial world.  The  master  of  a  vessel  of  the  United 
States,  being  in  a  foreign  port,  has  power,  in  a 
case  of  necessity,  to  hypothecate  the  vessel,  and 
also  to  bind  himself  and  the  owners,  personal- 
ly, for  repairs  and  supplies;  and  he  does  so 
without  any  express  hypothecation,  when,  in 
a  case  of  necessity,  he  obtains  them  on  the  credit 
of  the  vessel  without  a  bottomry  bond. 

The  SMp  General  Smith.  4  Wheat.,  438;  Pey- 
roux^.  Howard,  7  Pet.,  824.  841;  ITui  Virgin, 
8  Pet.,  688;  The  Nettor,  1  Sumn.,  78;  The  Ghv»- 
an,  2  Story.  455;  Tht  Ph<Bbe.  1  Ware,  263; 
Dotitv.  Chad,  Daveis,  71;  The  WiUiam  and 
Smeline,  1  Blatchf.  &  H.,  66:  Davie  v.  A  New 
Brig,  Gilpin,  487;  Sarehet  v.  The  Davie,  Crabbe, 
186. 

It  is  not  material  whether  the  hypothecation 
is  made  directly  to  the  furnishers  of  repairs 
and  supplies,  or  to  one  who  lends  money  on 
the  credit  of  the  vessel,  in  a  case  of  necessity, 
to  pay  such  furnishers.  "  Through  all  time," 
says  Valin,  "  by  the  use  and  custom  of  the 
See  19  How. 


seas,  it  has  been  allowable  for  the  master  to 
borrow  money,  on  bottomry  or  otherwise,  upon 
the  hull  and  keel  of  the  vessel,  for  repairs, 
provisions,  and  other  necessaries,  to  enable  him 
to  continue  the  voyage  "(Com.  on  Art.,  19 
Ord.,  of  1681);  and  this  assertion  rests  upon 
sufficient  authority.  The  Roman  law,  de  ex- 
ereitoria  actione,  D,  14,  1,  authorized  a  simple 
loan,  and  does  not  confine  the  master  to  borrow 
on  bottomry.  The  Vonevlate  del  Mare,  ch. 
104,  106,  236,  the  Laws  of  Wisby,  art.  13,  the 
Laws  of  Oleron,  art.  1,  Le  Guidon,  ch.  5.  art. 
33,  the  French  Ordinance  of  1681,  art.  19,  as 
well  as  the  present  French  Code  de  Commerce, 
art.  234,  concur  in  allowing  the  master  to  con- 
tract a  simple  loan,  in  a  case  of  necessity,  bind- 
ing on  the  vessel.  A  difference  of  opinion 
exists  between  Valin  and  Emerigon,  concern- 
ing the  power  of  the  master  also  to  bind  the 
owner  to  accept  bills  of  exchange  for  the  sum 
borrowed;  but  they  concur  in  opinion  that  the 
master  bus  priwer  to  contract  a  loan  to  pay  for 
repairs  and  supplies,  and  to  give  what  we  term 
a  lien  on  the  ship  as  security,  in  case  of  neces- 
sity. See  Valin's  Com.,  art.  19;  Emerigon's 
Con.  d  la  Orope,  ch.  4,  sec.  11;  Vol.  IL,  p. 
484,  &c.  In  another  place  (cli.  12,  sec.  4), 
Emerigon  observes :  "It  matters  little  whether 
one  has  lent  money  or  furnished  materials." 
The  older  as  well  as  the  more  recent  commen- 
tators are  of  the  same  opinion.  Kuricke,  765; 
Loccenius,  lib.  3,  ch.  7,  n.  6;  Stypmannus,  417, 
n.  107;  Boulay  Paty  Coure  de  Droit.  Com.,  tit. 
1,  sec.  2,  Vol.  I.,  p.  89,  and  tit.  4.  sec.  14, Vol. 
I.,  pp.  151-153;  Pardessus  Droit  Com.,  Vol. 
III.,  n.  681,  644,  660;  Pardessus  Col.,  Vol.  II., 
p.  226,  note.  The  subject  has  been  elaborately 
examined  by  Judgtf  Ware,  in  Davie  v.  Child, 
Daveis,  75,  and  we  are  satisfied  he  anived  at 
the  correct  result. 

Nor  do  we  think  the  fact  that  the  master  was 
charterer  and  pro  hae  vice  necessarily  deprived 
him  of  this  power.  It  is  true  it  does  not  exist 
in  a  place  where  the  owner  is  present.  The  St. 
Jago  de  Cuba,  9  Wheat.,  409.  Bat  this  doc- 
trine cannot  be  safely  extended  to  the  case  of 
an  owner  pro  hae  vice  in  command  of  the  vessel. 
Practically,  this  special  ownersbip  leaves  the 
enterprise  subject  to  the  same  necessities  as  if 
the  master  were  master  merely,  and  not  char- 
terer, and  the  maritime  law  gives  him  the  same 
power  to  borrow  to  meet  that  necessity,  as  if  he 
were  not  charterer.  The  Conmilat  de  la  Mer, 
ch.  289  (3  Par.  Col.,  337),  has  provided  for  the 
very  case,  for  it  makes  the  interest  of  the  gen- 
eral owner  respoBsible  for  the  contracts  of  the 
master  who  has  received  the  vessel  "  en  eom- 
mande;"  and  one  species  of  this  contract  was 
what  we  should  term  "  a  lay  " — that  is,  a  par 
ticipation  in  proflu.  Vide  2  Par.  Col.,  186, 
TioteS;  52.  Twte  1 ;  49,  note  4;  and  the  chapters 
there  referred  to. 

It  is  true  the  master  cannot  bind  the  general 
owners  personally  for  supplies  which  he,  as 
charterer,  was  to  furnish.  Webb  v.  Pierce,  1 
Curt. ,  1 10.  Neither  could  he  bind  them  beyond 
the  value  of  their  shares  in  the  vessel  under  the 
ancient  maritime  law.  Consulat,  ch.  34.  239, 
and  Pardessus'  note.  Vol.  II.,  p.  225.  Emer- 
igon is  of  opinion  that  the  effect  of  the  French 
ordinance  is  the  same.  Con.  A  la  Orope,  ch.  4, 
sec.  U.  In  our  law,  if  the  master  is  the  agent 
of  the  owners,  his  contracts  are  obligatory  on 
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tbem  persoDslly.  When  he  acts  on  bis  own 
account,  he  docs  not  create  any  obligation  on 
them.  But  it  does  not  follow  that  he  may  not 
bind  the  vessel.  In  Freeman  v.  Biiekingham, 
18  How.,  182,  it  was  held  that  contracts  of  af- 
freightment entered  into  by  the  master,  within 
the  scope  of  his  apparent  authority  as  master. 
bind  the  vessel  to  the  merchandise  for  the  per- 
formance of  such  contracts,  wholly  irresiieclive 
of  the  ownership  of  the  vessel ;  and  whether  the 
master  be  the  agent  of  the  general  or  special 
owner — and  this  upon  the  principle  that  the 
general  owner  must  l>e  presumed  to  consent, 
when  he  lets  the  vessel,  that  the  master  may 
make  such  contracts,  which  operate  as  a  tacit 
hypothecation  of  the  vej>sel.  And  so  in  this 
case,  we  think,  the  general  owners  must  be 
taken  to  have  consented  that,  if  a  case  of  ne- 
cessity should  arise  in  the  course  of  any  voyages 
whicd  the  master  was  carrying  on  for  the  bene- 
fit of  themselves  and  himself,  he  might  obtain, 
on  the  credit  of  the  vessel,  such  supplies  and 
repairs  as  should  be  needful  to  enable  him  to 
continue  the  joint  adventure.  This  presump- 
tion of  consent  by  the  general  owner  is  enter- 
tained by  the  law  from  tiie  actual  circumstances 
of  the  case,  and  from  considerations  of  the  con- 
venience and  necessities  of  Ute  commercial 
world. 

But  the  limitation  of  the  authority  of  the 
master  to  cases  of  necessity,  not  only  of  repairs 
and  supplies,  but  of  credit  to  obtain  them,  and 
the  requirement  that  the  lender  or  furnisher 
should  see  to  it.  that  apparently  such  a  case  of 
necessity  exists,  are  as  ancient  and  well  estab- 
lished as  the  authority  itself. 

In  some  of  the  old  sea  laws,  they  are  declared 
in  express  terms,  as  they  were  in  the  Roman 
law:  Aliquam  diligenHam  fn  ea  re ereditorem 
dtbere  proaitare,  D,  14,  1,  7:  navit  in  ea  catisa 
fuiiset  ut  reflci  deberet,  D,  14,  1,  7.  And  in  the 
Coniulat  del  Mare,  ch.  107.  "  But  the  merchant 
should  assure  himself  that  what  he  lends  is  des- 
tined for  the  use  of  the  ship,  and  that  it  is  nec- 
essary for  that  object." 

A  reference  to  the  other  codes  cited  above 
will  show  that  a<:ase  of  necessity  was  uniform- 
ly required;  and  the  commentators  all  agree, 
that  if  one  lend  money  to  a  master,  knowing  he 
has  not  need  to  borrow,  he  does  not  act  in  good 
faith,  and  the  loan  does  not  oblige  the  owner. 
Valin,  art.  19;  Emerigon,  Con  d  la  Orope,  ch. 
4,  sec.  8,  and  the  older  commentators  cited  by 
him.  Boulay  Paty  Court  de  Droit  Com.,  tit. 
I.,  sec.  2,  tit.  IV.,  sec.  14;  and  see  the  authori- 
ties cited  by  him  in  note  1,  p.  153. 

To  constitute  a  case  of  apparent  necessity, 
not  only  must  the  repairs  and  supplies  be  need- 
ful, but  it  must  be  apparently  necessary  for 
the  master  to  have  a  credit,  to  procure  them. 
If  the  master  has  funds  of  his  own.  which  he 
ou^ht  to  apply  to  purcha.se  the  supplies  which 
ho  IS  bound  by  the  contract  of  hiring  to  furnish 
himself,  and  if  he  has  funds  of  the  owners, 
which  he  ought  to  apply  to  pay  for  the  repairs, 
then  no  case  of  actual  necessity  to  have  a  credit 
exists.  And  if  the  lender  knows  these  facts, 
or  has  the  means,  by  the  use  of  due  diligence, 
to  ascertain  them,  then  no  case  of  apparent 
necessity  exists  to  have  a  credit;  and  the  act  of 
the  master  in  procuring  a  credit  does  not  tiind 
the  interest  of  the  general  owners  in  the  vessel. 

&t8 


We  now  come  to  the  application  of  these 
principles  to  the  case  at  bar. 

The  freight  money  earned  bv  The  Laura  was 
applicable,  and  ought  to  have  been  applied,  by 
the  master,  to  the  necessities  of  the  vessel; the 
one  half  (after  deducting  port  charges),  which 
belonged  to  himself,  should  have  been  applied 
to  pay  the  wages  of  the  crew,  and  obtain  sup- 
plies for  the  vessel;  the  other  half,  which  be- 
onged  to  the  owners,  to  pay  for  necessary  re- 
pairs. 

The  amount  of  this  freight  money  actuallj 
earned  and  received  was  about  $12.'000.  Be- 
sides this,  The  Laura  had  made  two  voyages  to 
San  Francisco,  with  cargoes  tx-longing  to 
Leach  and  to  him,  and  Flint,  Peabody  &  Co., 
before  the  bills  now  in  question  were  incurred. 
We  hesitate  to  declare  uiat  a  master,  who  takes 
a  vessel  on  "  a  lay,"  can  use  it  to  carry  cargoes 
of  his  own.  The  practical  difference  to  the 
owners  is,  that  there  can  l)e  no  agreed  rat(«  of 
freight  and  no  such  security  on  the  cargo  for 
its  payment,  as  the  marine  law  ordinarily  pro- 
vides, and  as  the  owners  may  reasonably  con- 
sidered to  contemplate  when  they  let  the  vessel 
aracie  v.  Palmer,  8  Wheat.,  605.  But  this 
point  has  not  l)een  adjudicated  on  by  the  courts, 
nor  does  this  case  furnish  any  evidence  of  what 
the  usage  is  in  this  particular.  Waiving  a  de- 
cision of  this  question,  it  is,  at  all  events,  clc«r 
the  vessel  earns  for  the  owners  a  reasonable 
freight  by  carrying  cargo  of  the  master;  and, 
according  to  the  evidence  in  this  case,  that  r»- 
sonable  freight  must  have  been  set  down  for 
each  of  the  two  voyages  on  which  the  cargo  of 
the  master  was  carriS,  at  the  sum  of  $7,000, 
that  t>eing  the  sum  earned  on  the  preceding 
voyage  between  the  same  ports,  and  there  being 
no  evidence  before  us  of  a  change  in  the  price 
of  freights  in  the  intermediate  periods;  so  that 
when  these  expenses,  now  iu  question,  were  in- 
curred, the  master  had  received  in  money,  as 
freight,  $12,000.  and  must  be  taken  to  have 
received,  in  the  enhanced  value  of  bis  own 
merchandise,  through  its  carriage  to  San  Fran- 
cisco, $14,000  more.  The  amount  previously 
expended  by  him  for  repairs  and  supplies,  at 
Valparaiso,  does  not  appear  to  have  exceeded 
$3,000.  The  amount  expended  at  San  Fran- 
cisco does  not  appear,  but  there  is  no  reason  to 
suppose  it  was  considerable. 

In  July,  1850,  Loring  &  Co.  received  from 
Leach  his  funds,  supplied  him  with  credit,  and 
purchased  a  cargo  for  him.  In  May.  1851, 
they  made  themselves  parties  to  an  arrange- 
ment, under  which  Leach  was  to  quit  the  com- 
mand of  the  vessel,  and  become  a  merchant, 
resident  at  Valparaiso.  Whether  they  did  or 
did  not  know  Leach  had  the  vessel  on  a  lay, 
this  was  obviously  wrong  as  respected  the 
owners;  for  though,  under  a  lay,  the  master  is 
owner  pro /ioc  tiee,  yet  there  is  a  personal  con- 
fidence reposed  iu  him  as  master,  which  he 
cannot  delegate  to  another,  except  in  case  of 
necessity.  Before  the  credit  now  in  question 
was  given  by  Luring  &  Co.,  they  not  only  had 
notice  that  Leach  had  wrongfully  deaeried  the 
command  of  the  vessel,  and  had  diverted  the 
freight  which  the  vessel  had  earned  and  ought 
to  have  earned,  into  his  business  as  a  merchani, 
but  ihey  had  actually  assisted  him  to  do  so,  bv 
receiving  freight  money,  and  mingling  it  willi 
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other  funds  in  their  hands,  out  of  which  and 
their  own  funds  they  made  advances  to  enable 
him  to  pay  for  cargoes;  and  they  acted  as  his 
agents  in  tlieirpurcliase;  and  they  had,  more- 
over, profiled  largely  by  so  doing,  charging 
Utah  rates  of  interest,  as  well  as  commissions. 

It  should  be  added,  that  the  owners  have  re- 
ceived nothing  for  their  part  of  the  earnings  of 
their  vessel,  during  all  these  voyages;  for 
though,  since  his  return  to  this  country,  Leach 
has  rendered  his  accounts  to  the  owners,  they 
refused  to  settle  them,  as  rendered,  and  Leach 
testifies  he  has  not  the  means  to  pay  any  bal- 
ance due  to  them. 

In  such  a  state  of  facts,  we  are  of  opinion 
Loring  &  Co.  had  no  right  to  lend  Leach 
money,  or  furnish  him  with  supplies  on  the 
credit  of  the  ship,  and  cannot  be  talcen  to  have 
done  so. 

Our  opinion  is,  that  inasmuch  as  the  freight 
money  earned  by  the  vessel  was  sufficient  to 
pay  for  all  the  needful  repairs  and  supplies, 
and  might  have  been  commanded  for  that  tue 
if  they  bad  not  been  wrongfully  diverted,  no 
case  of  actual  necessity  to  incumber  the  vessel 
existed ;  and  as  Loring  &  Co.  not  only  knew 
this,  but  aided  Leach  to  divert  the  freight 
money  (o  other  objects,  they  obtained  no  lien 
on  the  vessel  for  their  aidvances. 

77ie  cauM  mutt  b«  remanded,  with  direetiotu 
to  dumit*  the  libd,  with  eontt. 

Dissenting,  Mr.  Chief  Justice  Taney,  Mr. 
Justice  McLean  and  Mr.  Justice  Wayne. 

Mr.  Chief  Justice  Taney,  dissenting: 

I  dissent  from  the  judgment  of  the  court  in 
this  case,  and  adhere  to  the  opinion  I  gave  at 
the  circuit. 

The  principal  question  is,  whether  certain 
repairs  and  supplies  furnished  to  the  barque 
Laura,  of  Plymouth,  in  the  State  of  Massachu- 
setts, while  she  was  in  the  port  of  Valparaiso, 
in  Chili,  in  February  and  March,  1852,  are  a 
lien  upon  the  vessel. 

The  apjiellants  are  citizens  of  Massachusetts, 
and,  at  the  time  of  making  and  furnishing 
these  repairs  and  supplies,  and  until  and  after 
this  libel  was  filed,  were  the  owners  of  the 
barque.  She  was  built  for  them  at  Newbuiy- 
port,  under  the  superintendence  of  a  certain 
Phineas  Leach,  who  was  by  profession  a  mari- 
ner. After  the  vessel  was  completed  she  was 
placed  under  his  command,  as  master;  and  in 
the  year  1847,  he  and  the  appellants  agreeing 
that  he  should  sail  the  vessel  on  what,  in  the 
New  England  ship  owning  States,  is  familiar- 
ly called  "a  lay — that  6  to  say,  he  was  to 
Victual  and  man  her,  pay  one  half  the  port 
charges,  and  be  entitled  to  one  half  of  the 
freights  or  earnings.  This  is  the  contract,  as 
stated  by  Leach  in  his  testimony.  No  written 
contract  is  produced.  Indeed,  contracts  of  this 
description,  it  would  seem,  are  so  well  known 
and  understood  in  the  States  above  mentioned, 
that  they  are  often  made  orally,  and  not  in 
writing.  And  when  the  owners  agree  with  a 
mariner  that  he  shall  sail  the  vessel  on  "a  lay," 
both  parties  understand  that  the  mariner  is  to 
take  the  command  of  her  as  master,  to  victual 
and  man  her,  and  pay  half  the  port  charges; 
the  owner  to  keep  the  vessel  in  repair,  and  the 
freight  and  earnings  to  be  equally  divided  be- 
See  19  How. 


tween  them.  Upon  a  contract  of  this  kind, 
the  vessel,  during  its  continuance,  is  under  the 
exclusive  controlof  the  master,  as  respects  her 
voyages  and  employment.  He  alone  has  the 
right  to  determine  what  voyages  he  will  under- 
take— what  cargo  he  will  carry — upon  what 
terms — and  to  what  ports  he  will  sail  in  search 
of  freight.  His  share  of  the  earnings  of  the 
vessel  are  his  wages,  and  he  receives  no  other 
compensation  for  his  services  as  master. 

Before  I  proceed  to  state  the  facts  out  of 
which  this  controversy  has  arisen,  it  is  proper 
to  say  that  Leach  states  in  his  testimony  tliat, 
in  addition  to  Ihp  contract  above  mentioned,  it 
was  agreed,  between  the  appellants  and  himself, 
that  he  should  have  the  right  to  become  a  part 
owner  of  the  vessel,  to  the  amount  of  one 
eighth,  whenever  he  paid  for  it.  But  he  never 
paid  anything  on  this  account,  and  never, 
therefore,  had  any  interest  as  part  owner;  and 
upon  his  return  to  Plvmouth,  in  1852,  as  here- 
inafter mentioned,  when  his  connection  with 
The  Laura  ceased,  this  contract  was  canceled. 
It  was  a  written  contract;  but  whether  it  was 
a  part  of  his  contract  to  sail,  the  vessel  upon  "a 
lay,"  is  not  stated  in  the  testimony. 

As  Leach  never  became  part  owner,  his  au- 
thority over  the  vessel  was  derived  altogether 
from  his  contract  to  sail  her  upon  the  terras 
above  mentioned.  That  contract,  as  staled  by 
him,  was  indefinite  as  to  its  duration.  No  par- 
ticular time  was  fixed  for  its  termination,  northe 
happening  of  any  particular  event.  And  it  was 
during  the  continuance  of  this  cbntract  that 
the  voyages  were  made,  and  the  acts  done 
which  have  given  rise  to  this  controversy. 

The  material  facts  in  the  case  are  aerived 
mainly  from  the  testimony  of  Leach,  who  was 
produced  as  a  witness  by  the  owners,  who  are 
the  appellants;  and  it  requires  a  close  and  care- 
ful scrutiny  to  understand  the  l)earing  of  dif- 
ferent portions  of  his  testimony  upon  the  dif- 
ferent points  raised  in  the  argument.  The  ex- 
amination itself,  under  the  commission  to  take 
testimony,  which  was  executed  at  Boston,  Is 
singularly  involved  and  confused;  and  the  an- 
swers, I  regret  to  say,  often  show  a  disposi- 
tion to  prevaricate,  and  a  desire  to  make  the 
best  case  the  witness  could  for  the  owners  and 
against  the  libelants. 

His  testimony  begins  by  describing  several 
voyages  which  he  made  in  the  year  1849,  which 
are  not  material  to  the  matter  in  issue,  until  he 
comes  to  the  one  from  Rio  to  Valparaiso. 
This  was  his  first  voyage  to  the  Pacific,  and 
he  arrived  at  Valparaiso  in  November,  1849, 
with  a  cargo  consigned  to  Loring  &  Co.,  the 
libelants.  This  Company  was  composed  of  cit- 
izens of  Massachusetts,  domiciled  at  Valpa- 
raiso for  the  purposes  of  commerce.  In  De- 
cember, 1849,  he  sailed  from  Valparaiso  to 
San  Francisco,  with  a  cargo  on  freight;  the 
freight  amounting  to  about  seven  thousand  dol- 
lars. Being  unable  to  procure  a  cargo  on 
freight  at  San  Francisco,  he  sailed  for  Tatca- 
huana  in  ballast,  and,  no  freight  oSeringat  that 
place,  he  sailed  for  Maule  in  ballast,  but  was 
prevented  from  entering  the  port  by  bad 
weather  and  a  bad  bar,  and  proceeded  to  Val- 
paraiso. He  arrived  there  early  in  July,  1850. 
While  there  he  obtained  advances  from  Loring 
&  Co.,  which  enabled  him  to  purchase  a  cargo 
for  The  Laura  on  his  own  account,  with  which 
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he  sailed  for  San  Francisco,  where  he  arrived 
in  November,  1850. 

While  he  was  in  San  Francisco,  he  made  an 
arrangement  with  Flint,  Peabody  &  Co.,  of 
that  place,  by  which,  upon  his  return  to  Chili, 
he  was  to  purchase  cargoes  on  Joint  account, 
and  ship  or  consign  them  to  that  house  at  San 
Francisco.  He  was  to  purchase  cargoes  by 
means  of  bills  drawn  on  them,  and  they  were 
to  honor  his  drafts.  There  was  no  limit  as  to  the 
time;  but  this  agreement  was  conditional,  and 
was  to  depend  upon  the  ability  of  Leach  to 
make  arracgetnents  in  Chill,  by  which  be 
could  raise  money  on  those  drafts  to  purchase 
the  cargoes;  and  if  he  succeded  in  making 
those  arrangements,  he  was  to  remain  in  Chili 
to  make  the  purchases.  The  arrangement  was 
not  confined  to  cargoes  by  The  Laura,  but  he 
was  to  buy  and  ship  according  to  his  Judg- 
ment. 

When  he  left  San  IVancisco,  he  again  pro- 
ceeded to  Talcahuana  in  ballast,  where  he  ar- 
rived in  February,  1851.  He  met  there  Mr. 
Bowen,  one  of  the  firm  of  Loring  &  Co.,  and 
told  him  that  he  wanted  another  cargo,  but  had 
no  money  to  buy  it,  and  Hr.  Bowen  thereupon 
gave  him  a  letter  of  credit  upon  his  house  at 
Valparaiso,  by  which  he  was  authorized  to 
'  draw  on  them  for  ten  thousand  dollars,  payable 
eight  days  after  sight.  Being  unable  to  'com- 
plete his  cargo  at  Talcahuana,  he  proceeded  to 
Valparaiso,  where  he  arrived  in  the  month  of 
April  or  May  following,  and  obtained  the  bal- 
ance of  his  car;;o  by  the  aid  of  further  ad- 
vances from  Loring  &  Co.  He  then  mentioned 
to  them  his  arrangement  with  Flint,  Peabody 
&  Co.,  and  askedlf  Loring  &  Co.  would  give 
him  facilities  in  the  way  or  funds  to  carry  out 
this  arrangement.  They  agreed  to  advance  the 
funds,  upon  an  interest  account  with  him, 
charging  five  per  cent,  for  advances,  and  one 
per  cent,  a  month  for  interest,  and  they  were  to 
be  paid  by  remittances  from  San  Francisco 
without  drawing  bills.  Leach  accede<l  to  (his 
arrangement,  and  directed  them  to  charge  the 
cargo  then  on  board  The  Laura  at  Valparaiso  to 
the  Joint  account  of  Flint.  Peabody  &  Co.,  and 
himself,  Leach.  He  then,  as  he  says, "  put  the 
mate,  Reuben  S.  Easton,  in  as  master,"  and' 
sent  him  to  San  Francisco,  Leach  remaining  at 
Valparaiso.  This  was  in  May,  1851,  and"  he 
remained  there  until  March,  1853,  carrying  on 
and  superintending  those  transactions. 

During  this  period,  he  engaged  extensively  in 
mercantile  business,  shipping  cargoes  by  other 
vessels,  as  well  as  the  one  by  The  Laura,  and 
obtaining  the  means  of  purchasing  them  by  the 
arrangements  he  had  made  with  Loring  &  Co., 
as  hereinbefore  stated ;  and  he  had  a  desk  in 
their  counting-house  at  which  he  transacted 
his  business. 

The  Laura  did  not  return  again  to  Valparaiso 
until  February,  1852.  It  was  then  found  that 
she  needed  repairs  and  supplies  to  a  large 
amount  to  fit  her  for  another  voyage;  and 
Leach  also  wanted  funds  to  purchase  another 
cargo  for  her.  He  had  at  that  time,  it  seems, 
determined  to  return  to  Plymouth;  but  before 
he  did  so,  be  wished  to  dispatch  The  Laura, 
under  the  command  of  Easton,  on  a  voyage  to 
Peyta  and  Panama,  with  a  cargo  purchased  on 
his  own  account.  He  had  no  funds  for  either 
purpose.  He  states  that  he  had  but  $500,  and 
£40 


this,  it  appears,  he  needed  for  his  personal  ex- 
penses; and  the  repairs  were  made  and  the  sup- 
plies furnished  for  the  vessel  by  Loring  &  Co., 
at  his  request,  to  the  amount  of  fC707.69. 
Leach  states  that  they  were  necessarv,  and  made 
and  famished  with  economy;  that  he  was  him- 
self on  board.superintending  and  directing  them ; 
that  Easton  was  also  on  lx>ard  assisting  him, 
but  had  nothing  to  do  with  ordering  or  direct- 
ing them.  He  merely  executed  Leach's  orders. 
The  cargo  was  likewise  purchased  and  paid 
for  by  Loring  &  Co.  for  Leach,  and  at  his  re- 
quest. 

The  repairs  were  made  and  the  supplies  fur- 
nished in  the  latter  part  of  February  and  early 
part  of  March,  1853,  and  the  cargo  put  on 
hoard  immediately  afterwards.  The  invoice  is 
dated  Valparaiso,  March  18th,  and  is  headed, 
"Invoice  of  sundries  purchased  and  shipped 
by  Loring  &  Co.,  on  board  the  barque  Laura, 
for  Peyta  and  Panama,  on  account  and  risk  of 
Capt.  Phineas  Leach,  consigned  to  tiis  order,  for 
sales  and  returns  to  Loring  &  Co." — the  a^re- 
gateamount  being  $5,779.81.  The  vessel  sailed, 
as  soon  as  the  cargo  was  on  board,  under  the 
command  of  Easton.  And  on  the  ZUth  of 
March,  two  accounts  were  stated  by  Loring  & 
Co. ;  one  for  the  repairs  and  supplies  to  The 
Laura,  and  the  other  their  private  or  personal 
account  against  Leach;  lK>th  of  which  were 
si^ed  by  Leach  on  tliat  day  with  a  written  ad- 
mission that  they  were  correct. 

The  first  mentioned  of  these  accounts  is 
headed,  "  Barque  Laura  and  owners  t(^  Lorine 
&  Co.,  Dr.,"  and  states  the  particular  items  of 
repairs  and  supplies,  amounting,  as  before  men- 
tioned, in  the  aggregate,  to  $2,707.69.  This 
account  is  the  matter  now  in  dispute.  The 
other  is  headed.  "  Dr.,  Capt.  P.  Leach  in  ac- 
count with  Loring  &  Co.  to  20lh  March,  1858," 
showing  a  balance  due  from  Leach  of  $8,927.69. 
Among  other  items,  he  is  charged,  in  this  ac- 
count, with  the  amount  of  the  account  for  re- 
pairs and  supplies,  and  this  item  is  charged 
thus — "our  ac.  with  barque  Laura" — and  he 
is  also  charged  with  the  amount  of  the  invoice 
above  mentioned  thus:  "  our  Invoice  sundries 
for  Laura  due  April  13,  1852  " — showing  that 
the  charge  for  the  repairs  and  supplies  wa» 
always  kept  separate  and  distinct  from  Leach's 
personal  account. 

On  the  day  these  two  separate  accounts  were 
adjusted  ana  signed  by  the  parties,  or  in  a  day 
or  two  afterwards.  Leach  left  Valparaiso  for 
Panama,  and  from  ;thence  proceeded  home.  He 
states  that  he  arrived  at  Boston  on  the  30th  of 
April  following,  and  it  appears,  by  the  docu- 
ments in  evidence,  that,  on  the  9ih  of  July  next 
after  his  return,  the  appellants  agreed  with 
Francis  11.  Weston  that  be  should  proceed  to 
Panama,  or  wherever  the  vessel  was  Iyi°£>  "^ 
assume  the  command  of  her  as  master;  and 
after  fulfilling  any  engagement  she  might  be 
under,  should  proceed  with  her  for  a  load  of 
guano  freight,  or  any  other  freight  that  couM 
be  obtained,  to  an  Atlantic  port.  Weston  pro- 
ceeded accordingly,  and  arrived  at  Valparaiso 
in  September.  The  Laura  arrived  there  about 
a  fortnight  afterwards,  when  he  assumed  the 
command,  and  Easton  left  her. 

In  the  execution  of  his  orders  from  the 
owners,  Weston  proceeded  on  the  voyage  di- 
rected by  them,  and  then  brought  the  vessel  and 
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cargo  to  Baltimore,  wher«  he  arrived  in  June, 
1853;  and  immediately  after  his  arrival  she  was 
arrested  upon  the  libel  now  under  considera- 
tion. 

This  narrative  of  the  facts  in  the  case  is  nec- 
essary in  order  to  underetand  bow  the  questions 
discussed  at  the  bar  have  arisen.  There  are 
other  circumstances  in  evidence,  relating  to 
different  points,  which  it  will  be  material  to 
advert  to  more  particularly  hereafter. 

As  I  have  already  said,  the  principal  matter 
in  dispute  is,  whether  the  repairs  and  supplies 
furnished  to  the  barque  in  the  port  of  Valpa- 
raiso, as  hereinbefore  mentionea,  in  February 
and  March,  1853,  were  a  lien  upon  the  vesael 
at  the  lime  this  libel  was  filed. 

In  deciding  this  question,  the  flnt  point  to 
be  considered  is,  in  what  relation  did  Leach 
stand  to  the  vessel,  while  he  was  sailing  her 
under  this  contract.  Was  he  the  owner  for  the 
time?  And  in  determining  the  legal  eBgpt  and 
operation  of  contracts  made  by  him,  are  they  to 
be  regarded  as  the  contracts  of  the  owner,  or 
the  contracts  of  the  master? 

This  1b  a  question  of  the  highest  importance 
to  the  commercial  interests  of  this  country.  It 
is  well  known  that  almost  the  whole  of  our  im- 
mense coasting  trade  is  carried  on  by  vessels 
owned  in  the  northeastern  States  of  the  Union ; 
and  the  far  greater  part  of  them  are  sailing  un- 
der contracts  like  this.  And  upon  our  coast, 
stormy  and  dangerous  as  it  is  at  certain  seasons 
of  the  year,  very  serious  damage  is  often  sus- 
tained by  these  vessels,  and  lieavy  amounts 
frequently  required  and  obtained  in  the  ports 
of  other  states  for  repairs  and  supplies  to  en- 
able them  to  proceed  on  their  voyages. 

Now,  if  Leach  is  to  be  regarded  as  owner  for 
the  time  when  he  was  sailing  The  Laura  under 
the  agreement,  then  by  the  maritime  law  the 
repairs  and  supplies  furnished  at  his  requst  are 
presumed  to  have  been  furnished  upon  his  per- 
sonal credit,  unless  the  contrary  appears;  and 
in  that  view  of  the  subject,  Loring  iSb  Co.  have 
not,  and  never  had,  any  lien  upon  the  vessel; 
and  the  libel  against  her  cannot  be  maintained. 
But  if,  on  the  contrary.  Leach  is  to  be  regarded 
as  master,  and  as  making  the  contract  by  virtue 
of  his  authority  over  the  barque  in  that  char- 
acter, then  these  repairs  and  supplies  in  a  for- 
eign port,  if  necessary  to  enable  the  vessel  to 
proceed,  are  presumed  to  have  been  made  on 
the  credit  of  the  vessel,  unless  the  contrary  ap- 
pears, as  well  as  on  the  credit  of  the  owners 
and  Leach;  and  in  this  aspect  of  the  case,  Lor- 
ing &  Co.  had  a  lien  upon  her,  which  they 
may  enforce  in  this  proceeding  unless  it  has 
lieen  waived  or  disciiarged. 

These  are  the  established  principles  of  mari- 
time law  in  this  country,  as  heretofore  recog- 
nized and  administered  in  the  courts  of  the 
United  States.  And  I  do  not  deem  it  necessary 
to  refer  to  English  cases,  or  to  the  decrees  or 
doctrines  in  the  difl^erent  nations  on  the  con- 
tinent of  Europe,  which  have  been  cited  in  the 
argument,  because  I  consider  the  rule,  as  1 
have  stated  it,,  to  be  conclusively  settled  in  this 
country  by  an  unbroken  series  of  decisions  in 
this  court  and  at  the  circuits.  The  case  of  T/ie 
Oeneral  Smith,  4  Wheat.,  443;  The  Ht.  Jago  de 
Cuba,  9  Wheat.,  410;  and  the  case  of  Bamtey 
v.  AUegre,  Vi  Wheat.,  dll,  explained  and  com- 
mented on  in  the  case  of  Andrewi  t.  Wail  et 
Bee  19  Uow. 


<U.,  8  How.,  578,  may  be  regarded  as  the  lead- 
ing cases  on  this  subject. 

The  case  before  us  is  one  of  the  more  interest 
because  it  is  the  first  in  which  the  construction 
and  legal  effect  of  these  contracts  for  sailing  on 
a  "lay"'  has  come  up  for  decision  in  this  court. 
They  are,  as  I  h»ve  said,  peculiar  to  a  partic- 
uUv  portion  of  the  Union,  and  are  scarcely 
ever  to  be  found  in  the  maritime  contracts  of 
any  other  part  of  the  commercial  world.  They 
are,  also,  comparatively  modern  in  their  use. 
And  if  it  is  hold  that  a  pecson  furnishmg  nec- 
essary repairs  and  supplies  in  a  foreign  port,  to 
a  Vessel  sailing  under  a  contract  of  this  kind, 
has  not  a  remedy  against  the  owner,  and  also  a 
lien  on  the  vessel  for  such  provisions  and  sup- 
plies, as  well  as  for  repairs  to  the  vessel — al- 
though they  are  both  furnished  at  the  request 
of  a  master  who  is  without  funds,  and  has  no 
other  means  of  obtaining  them — then  this  class 
of  cases  will  form  an  exception  to  the  General 
Maritime  Code  of  the  United  States,  to  which 
vessels  belonging  to  the  port  of  other  States, 
and  sailing  under  the  usual  contract  with  the 
master,  for  certain  wages,  are  subjected;  and 
the  parties  making  ihe  repairs  or  furnishing 
the  supplies  will  be  deprived  of  the  securities 
to  which  they  have  heretofore  supposed  them- 
selves eulitied,  and  upon  which  they  have 
mainly  relied;  for  the  personal  responsibility  of 
the  master,  after  he  is  suffered  to  leave  the 
port,  is  most  commonly  of  very  little  value. 
And  it  would  exempt  the  ship  owners,  in  one 
portion  of  tlie  United  States,  from  the  liabilities 
and  burdens  imposed  upon  thoee  of  other  States, 
merely  upon  the  ground  that  in  the  one  the 
owner  compensates  his  captain  by  allowing  him 
a  share  of  the  net  amount  of  the  freight  earned 
by  the  vessel,  and  in  the  other  by  fixed  and 
certain  wages.  For  this,  in  truth,  is  the  only 
difference  l)etween  vessels  sailing  under  a 
"  lay"  and  those  sailing  under  the  usual  and 
customary  contract  between  the  owner  and 
master. 

In  making  the  inquiry  whether  Leach  was 
owner  while  sailing  under  this  contract,  we 
shall  find  few  if  any  cases  in  the  English  decis- 
ions to  assist  us.  For  contracts  of  this  kind,  as 
I  liave  already  said,  are  hardly  if  ever  used 
there.  And  1  can  find  no  case  where  the  ques- 
tion arose  as  to  who  was  owner  for  the  voyage 
in  which  the  contract  is  not  clearly  distinguish- 
able from  the  one  before  us.  And  in  all  of  the 
cases  in  which  it  has  been  held  that  the  general 
owners  were  not  responsible,  it  will  be  found 
that,  by  the  terms  of  the  contract  the  entire 
and  exclusive  possession  and  control  of  the 
vessel  was  transferred  for  a  certain  time,  or  a 
particular  voyage  or  voyages,  and  where  the 
general  owner,  during  the  lime  stipulated,  had 
«o  right  to  exercise  any  act  of  ownership  over 
hur.  '  In  other  words,*they  are  cases  in  which 
the  court  held,  that  the  vessel  was  let  or  de- 
mised to  the  party  for  the  time,  so  as  to  vest 
the  right  of  property  in  the  charterer,  leaving 
in  the  general  owners  a  reversionary  interest, 
subject  to  the  particular  interest  so  let  or  de- 
mised. And  whether  this  is  the  case  or  not, 
and  whether  there  is  a  special  and  exclusive 
property  in  the  chnrterer,  does  not  depend  up- 
on any  particular  form  of  words  or  any  partic- 
ular form  of  words  or  any  particulur  facts. 
The  general  rule  in  relation  to  ibe  construction 
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of  such  contracta  is  laid  down  in  Abb.  on  Ship., 
61  (7th  Am.  ed.),  in  the  following  words,  as 
the  result  of  the  various  decisions  to  which  he 
refers:  "  From  these  cases  (he  says)  it  appears 
that  the  question  whether  or  not  the  possession 
of  a  vessel  passes  out  of  the  owner  or  chart«rer 
depends  upon  no  single  fact  er  expression,  but 
upon  the  whole  of  the  language  of  the  contract, 
as  applicaple  to  Us  attendant  circumstances," 

Bui  although  we  find  no  case  In  the  English 
reports  that  can  be  regarded  as  in  point,  con- 
tracts like  the  one  before  us,  and  indeed  in  the 
same  words,  have,  on  several  occasions,  been 
brought  before  the  Circuit  Court  of  the  United 
States  in  the  tirst  circuit,  where  they  have  been 
carefully  and  deliberately  considered  by  the 
learned  judge  who  recently  presided  in  that  cir- 
cuit. And  it  has  been  uniformly  held  in  that 
court,  by  Mr.  Jmtiee  Story,  that  the  master 
sailing  a  vessel  under  such  a  contract  as  this  is 
not  the  exclusive  owner  for  the  voyage;  and,  if 
regarded  as  owner  at  all,  is  a  quaTided  and 
limited  one;  and  his  character  and  authority, 
and  duty  as  master,  is  not  merged  in  it ;  and 
that  his  contracts  for  repairs  and  supplies  in  a 
foreign  port  are  made  in  that  character,  and  are 
a  lien  upon  the  vessel. 

One  of  these  contracts  came  before  him  in 
the  case  of  The  JVe«<or, reported  in  1  Sumn.,  73, 
and  was  decided  in  It^l.  The  claim  was  for  a 
cable  furnished  to  the  vessel  at  Alexandria,  in 
the  District  of  Columbia,  at  the  request  of  the 
master.  The  vessel  belonged  to  Portland,  in 
the  State  of  Maine.  And  the  court  held  that 
the  vessel  was  liable,  unless  it  was  shown  that 
the  credit  was  exclusively  given  to  the  master. 
It  is  true  that  the  article  furnished  in  tlul  case 
was  for  the  use  of  the  brig,  which  the  owner 
was  bound  to  keep  in  repair.  But  the  principle 
decided  applies  directly  to  the  case  before  us — 
that  is,  that  the  master,  under  one  of  these 
contracts,  is  not  owner  for  the  voyage,  so  far 
as  to  exclude  his  character  and  authority  as 
captain.  And  that  his  contracts  for  repairs 
and  supplies  are  presumed  to  be  made  in  the 
latter  character,  and  to  create  the  tisual  mari- 
time lieu  upon  the  vessel,  and  the  usual  liabil- 
ity of  the  owner,  unless  the  presumption  is  re- 
pelled bv  proof  that  the  credit  was  given  to 
him.  The  whole  subject  is  fully  discussed  in 
this  case,  and  such  will  be  found,  upon  a  care- 
ful examination,  the  result  of  the  opinion. 

The  case  of  Tlt«  Casgiu*,  2  Story,  81,  was  a 
contract  of  the  same  description,  between  the 
master  and  owners;  and  in  that  case  the 
rigbi»  of  the  master  and  the  responsibility  of 
the  owners  for  his  acts  in  a  foreign  port  were 
fully  considered;  and  the  decision  turned 
upon  the  question  whether,  under  one  of  these 
contracts,  the  master  was  the  owner  for  the 
time.  And  the  learned  judge,  sjieaking  of  the 
case  of  Tuggart  v.  boring,  16  Mass.,  336,  says: 
"That  easels  distinguishable,  in  its  actual  cir- 
cuiusiauces,  from  the  present.  The  argument 
in  tbiit  case  does  not  appear  from  the  state- 
ments of  the  report  to  have  been  identical 
with  the  present.  And  if  it  were,  I  must  say 
that  I  should  have  some  difficulty  in  acceding 
to  the  authority  of  that  case,  if  it  meant  to 
establish  thai  the  master  had  an  exclusive  spe- 
cial ownership  iu  the  ship  for  the  voyage.  I 
should  ratliLM'  incline  to  the  opinion,  that  if  he 
had  any  ownership  at  all  for  the  voyage,  it 
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was  in  common  with  the  general  owners." 
The  contract  in  that  case,  upwn  which  the  libel 
was  filed,  was  executed  by  him  as  master,  and 
the  court  held  that  it  bound  the  vessel. 

Indeed,  I  do  not  see  how,  upon  any  fair  in- 
terpretation of  the  terms  of  these  contracts, 
a  different  construction  could  be  given  to  them. 
There  are  no  words  in  them  which  import  that 
it  is  the  intention  of  the  owners  to  transfer  the 
exclusive  right  of  property  in  the  vessel  to  the 
master  for  the  time,  nor  anything  in  the  char- 
acter of  the  contract  from  which  it  can  be  im- 
plied—on the  contrary,  the  right  of  possession 
remains  necessarily  in  the  owners.  For  they 
are  to  keep  the  ship  in  repair,  and  the  master 
is  only  to  man  and  victual  her.  The  owners 
have,  therefore,  the  right,  while  the  contract 
continues,  to  take  exclusive  possession  of  her, 
from  time  to  time,  for  the  purpose  of  putting 
her  in  proper  repair,  and  to  have  her  properly 
equipped,  so  that  she  may  alwa^  be  sra- 
worthy,  and  their  property  not  lie  imprudent- 
ly exposed  to  danger.  And  whatever  Leach 
did,  or  was  authorized  to  do,  in  this  respect, 
was  necessarily  done  as  master,  holding  the 
possession  for  the  time  the  repairs  were  making, 
not  as  owner  of  the  vessel,  but  as  agent  for  the 
owners,  by  virtue  of  his  authority  as  master. 
And  the  owners,  in  a  case  like  this,  may,  as  in 
the  case  of  an  ordinary  captain  upon  certain 
wages,  displace  him  from  the  command  when- 
ever they  think  proper — being  bound,  how- 
ever, in  like  manner,  to  fulfill  the  engagements 
into  which  he  had  lawfully  entered. 

Moreover,  be  had  no  connection  with  the 
vessel,  except  under  bis  contract  to  sail  her  in 
the  character  of  captain  or  master.  He  bad 
no  authority  over  her,  nor  any  right  of  pos- 
session, nor  any  power  to  direct  her  voyages  or 
movements,  except  in  this  character.  All  of  his 
rights  were  inseparably  connected  with  his  of- 
ficial relation  to  the  vessel,  and  dependent 
upon  it.  The  inducement  to  the  contract  was 
the  confidence  which  the  ownere  reposed  in  bis 
seamanship,  integrity,  and  capacity  for  busi- 
ness. It  was  a  personal  trust  which  he  could 
not  delegate  or  assign  to  another,  it  was  to 
be  executed  by  himself;  and  the  moment  he 
ceased  to  be  master,  all  right  of  possession, 
and  all  right  to  control  her  voyages  and  move- 
ments, ceased  also.  And  if  his  right  to  the 
possession  of  the  barque,  and  to  man  and  vict- 
ual her,  and  contract  for  freights,  and  to  re- 
ceive half  her  earnings,  were  all  inseparably 
connected  with  bis  otUcial  relation  to  the  ve^ 
as  master,  and  dependent  upon  it,  I  cannot 
understand  how  his  contract  for  repairs  and 
supplies  can  be  said  to  be  made  in  any  other 
character. 

His  relation  to  the  vessel,  and  his  rights  in 
and  over  her,  differ  in  no  material  respect,  in  a 
contract  of  this  kind,  from  that  of  a  master 
sailing  in  the  ordinary  mode,  upon  fixed  and 
certain  wages,  from  one  port  to  another,  under 
the  direction  of  the  owner,  to  cany  or  seek 
for  freight.  The -only  difference  is,  that  a 
larger  discretion  as  to  the  voyages  to  be  under- 
taken is  given  to  the  master,  and  he  receives 
half  the  earnings,  instead  of  certain  and  fixed 
wages.  And  I  cannot  perceive  how  these  two 
circumstances  can  give  him  any  ownership  of 
the  vessel,  or  why  the  master's  coutrucis  for 
repairs  and  supplies  in  a  foreign  port  shull  ben 
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lien  upon  the  vessel  in  one  case,  and  not  in  the 
other.  The  fact  that  he  is  to  victual  and  man 
the  vessel  cannot  of  itself  give  a  right  of  prop- 
erty in  her.  It  is,  undnubteflly,  a  circumnlance 
to  be  considered  in  expounding  these  contracts, 
but  nothing  more.  For  the  exclusive  right  for 
the  voyage  may  as  well  and  legally  be  trans- 
ferred where  the  owners  man  and  victual  her, 
as  where  it  is  done  by  the  charterer,  provided 
the  contract  taken  altogether  shows  that  such 
was  the  intention  of  the  parties.  It  does  not, 
as  I  have  already  shown,  depend  upon  any 
particular  fact,  but  upon  the  entire  agreement 
And  I  can  see  nothing  in  agreements  of  this 
kind,  as  was  said  by  Mr.  Juitice  Story  in  the 
case  of  TTie  Uamus,  which  indicates  an  inten- 
tion to  make  the  master  the  exclusive  owner 
during  the  voyages  he  might  make,  or  that 
would  justify  the  court  in  giving  it  such  a  con- 
struction. 

I  am  aware,  that  in  some  or  all  of  the  States 
where  these  contracts  are  usually  made,  there 
are  cases  in  the  state  courts  in  which  it  has 
been  ]>eld,  that  in  thene  contracts  the  roaster  is 
the  owner,  and  that  his  contracts  made  in  the 
port  of  another  state  are  made  in  the  charac- 
ter of  owner  and  not  of  master,  and  that  an 
action  cannot  be  maintained  upon  them  against 
the  general  owners. 

I  shall  not  stop  to  examine  these  cases,  be- 
cause the  question  here  is  not  whether  an  ac- 
tion can  be  maintained  against  the  owners  for 
these  repairs  and  supplies,  but  whether  they 
were  a  lien  upon  the  barque.  I  admit  that  I 
can  perceive  no  distinction  in  principle  be- 
tween the  personal  liability  of  the  general 
owners  and  the  liability  of  the  vessel.  For 
whatever  may  be  the  rights  and  liabilities  of 
the  masters  and  owners,  as  between  them- 
selves, upon  llifir  private  contract,  they  can- 
not affect  the  rights  of  third  parties  dealing 
with  him  in  his  "character  of  master,  and  fur- 
nishing necessary  repairs  and  supplies  in  a 
foreign  port  at  his  request.  They  know  him 
only  as  master,  and  deal  with  him  in  that  char- 
acter. And  it  it  the  rule  of  the  maritime  law, 
as  settled,  in  my  judgment,  by  the  decisions  in 
the  courts  of  this  coi|ntry,  that  in  a  case  of 
that  kind  the  owners  personally,  as  well  as  the 
vessel,  are  liable  for  the  amount.  But  if  the 
owner  is  present,  and  they  are  furnished  to 
bim,  it  is  equally  welt  established  that  the 
credit  is  presumed  to  have  been  given  to  him 
personalljr,  and  no  lien  on  the  vessel  is  implied. 
The  decisions  in  the  state  courts  cannot  there- 
fore, it  would  seem,  be  reconciled  to  the  de- 
cisions of  the  Circuit  Court  of  the  United 
States,  hereinbefore  referred  to. 

But  however  this  may  be,  the  implied  lien 
on  the  vessel  in  cases  like  the  one  before  us  has 
been  maintained  in  the  Circuit  Court.  And  as 
the  question  of  maritime  lien,  with  which  we 
are  now  dealing,  belongs  peculiarly  to  the  ad- 
miraltv  courts,  and  the  paramount  jurisdiction 
in  such  cafes  is  vested  in  them  by  the  Consti- 
tution of  the  United  States,  it  necessarily  fol- 
lows, that  it  must  rest  with  them  to  interpret 
the  contract,  and  to  determine  whether  it  ere- 
Ued  a  lien  or  not,  and  how,  and  when,  and 
against  whom,  it  can  be  enforced. 

In  the  case  of  I'he  Barqite  Ohuttan,  2  Story, 
462,  he  says:  "  The  Constitution  of  the  United 
States  has' declared  that  the  judicial  power  of 
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the  national  government  sh«ll  extend  to  all 
cases  of  admiralty  and  maritime  jurisdiction; 
and  it  is  not  com|)etent  for  the  States,  by  local 
legislation,  to  enlarge  or  limit  or  narrow  it.  In 
the  exercise  of  this  admiralty  and  maritime  ju- 
risdiction, the  courts  of  the  Inited  States. are 
exclusively  governed  by  the  legislation  of  Con- 
gress, and  in  the  absence  thereof  by  the  gen- 
eral principles  of  maritime  law.  The  States 
have  no  right  to  prescribe  the  rules  by  which 
the  courts  of  the  United  States  shall  act,  nor 
the  jurisprudence  which  they  shall  adminis- 
ter." 

The  opinions  of  the  state  tribuuah  to  which 
I  have  referred,  are  certainly  entitled  to  very 
high  respect,  upon  any  question  of  law  that 
may  come  before  them ;  yet  the  question  before 
us  is  not  one  of  state  law.  It  is  a  contract  for 
maritime  service,  and  belongs  to  the  admiralty 
courts  of  the  United  States.  And  the  state  de- 
cisions, therefore,  however  highly  we  respect 
them,  carry  with  them  no  binding  judicial  au- 
thority, when  in  conflict  with  the  decisions  of 
the  courts  of  the  United  Ststes  upon  questions 
belonging  to  the  federal  courts.  And  I  the 
more  firmly  adhere  to  the  doctrines  of  the  Cir- 
cuit Court,  hereinbefore  stated,  because,  as  I 
have  already  said,  I  can  see  nothing  in  the 
terms  of  the  contract,  or  in  its  character  and 
objects,  that  would  justify  a  different  con- 
struction. In  mjr  opinion,  therefore.  Leach 
had  no  ownership  in  The  Laura,  and  in  the  con- 
tract in  question  exercised  the  powers  of  mas- 
ter, and  nothing  more. 

Such  being,  in  my  judgment,  the  meaning 
and  legal  effect  of  the  contract  between  the 
owners  and  Leach,  the  next  question  to  be  con- 
sidered is,  was  he  still  master  when  these  re- 
pairs and  supplies  were  furnished. 

The  appellants  contend,  that  if  he  was  not 
owner,  but  only  master,  while  he  was  sailing 
the  barque,  be  yet  ceased  to  be  master  when  be 
remainixl  at  Valparaiso,  and  placed  the  vessel 
under  the  command  of  Easton,  and  that  from 
that  time  Easton  was  the  master;  and  the  con- 
tract of  Leach  for  repairs  and  supplies  would 
therefore  create  no  lien.  Undoubtedly,  the  con- 
duct of  Leach  in  this  respect  was  a  violation  of 
bis  duly  to  the  owners,  if  he  acted  without  their 
consent.  He  was  to  sail  the  vessel  himself, 
and  this  personal  trust  and  confidence  could 
not  be  transferred  by  him  to  another.  Such  a 
transfer  would  be  abreach  of  his  contract,  and 
of  his  duty  under  it.  But  that  is  a  question  be- 
tween him  and  his  owners,  and  they  might  dis- 
place him  or  not,  as  they  saw  proper.  The 
point  here  is,  did  bis  official  relation  m  master 
cease  when  he  engaged  in  commercial  pursuits, 
and  remained  on  shore  at  Valparaiso. 

Certainly,  the  misconduct  of  a  captain, 
while  on  a  voyage  or  in  a  foreign  port,  does 
not,  ipto  faeto,  deprive  him  of  his  office.  It 
would  be  a  sulficient  reason  for  the  owners  to 
dismiss  bim;  but  in  this  case  it  is  not  pj-etend- 
ed  that  he  was  dismissed  or  suspended  by  them. 
No  other  person  was  appointed  to  the  com- 
mand until  after  he  had  voluntarily  surrendei-ed 
it  to  the  owners,  after  his  return  to  Massa- 
chusetts in  the  spring  of  1853.  And  these 
supplies  bad  been  furnished,  at  bis  request, 
months  l)efore  the  new  master  was  appointed. 

Kur  did  be  abandon  his  official  relation  to 
the  vebsel  while  he  remained  at  Valparaiso ;  but, 
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on  the  contrary,  contiued  to  hold  poesession  in 
person  or  by  his  agent,  and  to  exercise  the 
rights  and  authority  of  master,  according  to  the 
terms  of  his  contract  with  the  owners.  He  con- 
tinued to  man  and  victual  her,  direct  her  voy- 
ages, and  receive  tbe  freights.  Easton  was  paid 
by  him,  and  not  by  the  owners;  he  acted  un- 
der the  direction  of  Leach,  as  his  agent  and 
subordinate,  and  not  under  the  direction  of  the 
owners.  He  was  not  even  allowed  to  receive 
the  freight;  and  when  the  supplies  in  question 
were  furnished.  Leach  was  actually  on  board, 
in  actual  command,  and  Easton  acting  as  bis 
subordinate,  under  his  orders.  And  as  Leach 
had  no  ownership  whatever  in  tbe  vessel,  all  of 
this  must  have  been  done  by  him  as  master, 
and  could  have  been  done  in  no  other  charac- 
ter; for  if  he  had  abandoned  that  official  posi- 
tion, and  Easton  was  master,  he  had  no  au- 
thority over  Easton,  nor  any  more  right  to  in- 
terfere with  him  on  the  vessel  than  any  other 
stranger. 

Nor  is  his  absence  from  the  vessel  by  any 
means  incompatible  with  this  afilcial  relation 
and  authority.  It  is  not  necessary  for  the  ex- 
istence of  such  a  relation,  and  the  exercise  of 
such  an  authority,  that  he  should  always  be  o^ 
her  deck.  He  may  be  absent  for  a  longer  or 
shorter  time,  and  at  a  greater  or  lesser  distance, 
without  forfeiting  his  authority;  and  when 
once  appointed  master  by  the  owners,  he  con- 
tinues ma.stcr  until  displaced  by  them,  or  he 
himself  surrenders  the  office.  As  i-espccts  a 
dismissal  by  the  owners.  Mr.  Juttiee  Story 
says,  in  the  case  of  Tlte  Tribune,  8  tsumn.,  140: 
"Being  once  master,  he^mu8t  be  deemed  still 
to  continue  to  hold  that  character  until  some 
'overt  act  or  declaration  of  the  owners  displaced 
him  from  the  station."  And  certainly  there 
was  no  such  act  or  declaration  while  Leach 
continued  in  the  counting-house  of  Loring  <& 
Co.  And  as  to  Leach  himself,  it  is  obvious, 
from  the  facts  above  stated,  that  he  had  not 
resigned  or  surrendered  tbe  command. 

It  is  said  that  Easton  was  master.  By  what 
authority  was  he  master?  He  was  not  agent 
of  the  owners;  he  was  not  appointed  by  them, 
nor  authorized  by  them  to  exercise  any  control 
over  the  ship.  Nor  would  they  have  been 
bound  by  his  contracts  if  he  had  made  any, 
nor  responsible  for  his  acts.  There  were  none 
of  the  relations  and  trusts  which  exist  be- 
tween owners  and  master,  for  they  had  not 
conflded  the  ship  to  him,  and  were  not  even  re- 
sponsible for  his  wages;  and  if  Leach  was  not 
master,  and  authorized  to  bind  the  vessel  and 
owners  hy  his  contract,  the  vessel  was  sailing 
without  one,  and  without  any  lawful  authori- 
ty from  those  to  whom  she  belonged.  It  is 
true,  Leach  says  he  appointed  him  master;  but 
that  does  not  clothe  him  with  the  authority 
which  the  maritime  law  annexes  to  that  char- 
acter, unless  Leach  had  lawful  power  to  appoint 
him.  He  might,  no  doubt,  have  properly  sent 
him  on  the  voyage,  and  placed  the  vessel  under 
his  command  while  he  remained  on  shore,  if 
the  interest  of  the  owners  required  or  would 
justify  it.  And  he  might,  if  be  pleased,  call  him 
master  or  captain;  but  by  whatever  name  he 
chose  to  call  him,  he  would  be  nothing  more 
than  his  sulxirdinate  and  agent.  He  would  not, 
in  respect  to  the  owners  or  third  persons,  pos- 
sess the  authority  of  master. 
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The  cases  of  L'Arina  v.  Tke  Briq  EtAange, 
Bee,  108,  and  T/it  Same  v.  Manwinng,  100,  are 
du«ctly  in  point  on  this  head.  There  the 
party  was  appointed  by  the  master  as  captun, 
and  cleared  the  vessel  as  such  at  Havana;  yet 
this  appointment  was  held  by  the  court  not  to 
give  him  the  legal  relation  of  captain  to  the  ves- 
sel, nor  displace  the  master  appointed  by  the 
owners;  ana  it  was  held  that  the  contract  of  tbe 
latter,  within  the  scope  of  his  anthority  as  mas- 
ter, was  still  binding  upon  the  owners.  The 
fact,  therefore,  that  Leach  remained  on  shore, 
and  sent  the  vessel  upon  different  voyages  under 
the  command  of  an  agent  appointed  by  him. 
did  not  of  itself  displace  him;  and  he  was  still 
master  of  the  barque,  with  all  the  powers  and 
responsibilities  which  are  attached  to  that  char- 
acter. And  if  the  fact  thst  he  remained  on 
shore  did  not  deprive  him  of  his  olBcial  chsr- 
acter,  the  circumstance  that  he  was  engaged 
during  that  time  in  commercial  pursuits  cannot 
alter  the  case.  It  cannot  make  any  difference, 
in  this  respect,  whether  he  remained  idle  or  em- 
ploved  himself  in  any  particular  pursuit. 

But  it  is  said  that  Leach  was  not  only  absent 
from  tbe  barque,  but  he  was  employing  her  in 
violation  of  the  orders  of  the  owners,  who  dis- 
approved of  his  conduct,  and  bad  directed  hhn 
to  bring  the  vessel  home,  and  that  Loring  &  Co. 
knew  it  and  yet  encouraged  and  enabled  hiffl 
to  go  on  in  the  violation  of  his  duty,  by  large 
advances  of  money.  And  it  is  insisteid,  that  as 
Loring  <&  Co.  were  aiding  and  encouraging  him 
in  this  breach  of  duty,  and  the  supplies  in 
question  were  furnished  to  enable  him  to  per- 
severe in  it,  they  were  furnished  in  bad  faith 
to  the  owners;  and  in  a  court  of  admiralty,  act- 
ing upon  equitable  principles,  can  create  no  obli- 
gation upon  them,  nor  any  lien  upon  their  ves- 
sel. 

If  the  facts  assumed  were  established  by  tbe 
testimony.  Ishould  not  dispute  the  law  as  above 
stated.  But  I  think  the  fact  that  the  owners 
disapproved  of  his  remaining  on  shore,  and  en- 
gaging in  mercantile  pursuits,  is  not  only  not 
established,  but,  on  tbe  contrary,  the  weight  of 
the  testimony  is  on  the  other  side,  and,  not- 
wiihstandiug  the  evasive  and  ambiguous  an- 
swers of  Leach,  tends  strongly  to  prove  that  his 
conduct  in  this  respect  met  their  approbation. 

In  examining  the  testimony  in  relation  to  this 
question  of  fact,  it  is  necessary,  in  order  to  see 
the  force  to  which  it  is  entitled,  to  state  it  moie 
minutely  than  I  have  done  in  tbe  preceding 
part  of  this  opinion,  and  to  note  pEulicularlj 
the  dates  as  given  by  the  witness. 

The  disapproval  of  the  appellants  is  brought 
out  by  the  folllowing  qu^lion,  put  by  the  ap- 
pellants, the  owners: 

"Was  your  remaining  in  the  Pacific  and  trad- 
ing with  The  Laura  done  with  the  consent  and 
approval  of  the  owners?" 

To  this  question  Leach  simply  answers,  "No, 
sir." 

Upon  the  cross-exammation  upon  behalf  of 
the  libelants,  the  following  interrogatories  were 
put  to  him,  to  which  be  gave  the  following  ifl- 
swers: 

Question.  "When  was  their  (the  ownen) 
dissent  made  known  to  you?" 

Answer.  "I  think  it  was  the  second  time  I 
was  at  Valparaiso,  which,  I  think,  was  in  tbe 
latter  part  of  1810." 
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Question.  "At  what  period  did  the  owners 
take  efficient  steps  to  displace  you? — at  any  pe- 
riod before  Captain  Weston  was  sent  out? 

Answer.  "Tliey  did  not  take  any  efficient 
steps,  any  further  than  to  request  me  to  come 
honje." 

These  answers  constitute  the  entire  proof  of 
disapproval  ^nd  dissent  of  the  owners,  of  which 
so  much  has  been  said  in  the  argument,  and 
which  has  been  so  confidently  assumed  as  a  fact 
proved. 

It  will  be  observed  that  the  question  put  by 
the  owners  docs  not  point,  and  clearly  was  not 
intended  to  point,  to  any  disapproval  on  their 
part  of  his  remaining  on  shore,  or  engHging  in 
trade  at  Valparaiso.  It  relates  altogether  to 
the  employment  of  the  barque  in  the  Pacific, 
instead  of  the  Atlantic.  In  fact,  it  could  not 
have  related  to  bis  remaining  on  shore,  or  en- 
gaging in  trade,  because  the  noiice  of  disap- 
proval appears  to  have  been  given  but  once,  and 
was  given  and  received  while  Leach  was  still 
sailing  the  vessel  under  the  "lay,"  and  seeking 
and  carrying  freights,  and  before  he  had  pur- 
chased a  single  cargo  for  himself,  or  absented 
himself  from  her  for  a  single  voyage.  It  was 
never  repeated,  although  he  remained  nearly 
two  years  afterwards,  engaged  in  commerce, 
and  on  shore  in  the  counting-house  of  the  libel- 
ants nearly  half  the  time. 

The  fact  is  clearly  established  by  Leach's  an- 
swers to  the  cross-interrogatories  above  given. 

It  will  be  observed  that  in  these  answers  be 
eays  he  thinks  their  disapproliation  was  made 
known  to  him  the  second  time  he  was  at  Val- 
par^so,  which  he  thinks  was  in  the  latter  part 
of  1849.  Now,  in  the  preceding  part  of  his 
examination  he  had  stated  positively  that  hear 
rivc^  at  Valparaiso  from  Rio  with  a  cargo  on 
freight,  consigned  to  Loring  &  Co.,  in  Novem- 
ber, 1849,  and  arrived  there  the  second  time  in 
July,  1850.  Without  stopping  to  comment 
upon  the  hesitating  language,  and  the  vague- 
ness and  uncertainty  of  this  answer  in  relation 
to  a  fact  which  it  is  obvious,  from  the  preced- 
ing part  of  his  testimony,  was  perfectly  in  bis 
recollection,  it  is  sufficient  to  say,  that,  give 
him  either  dale,  it  is  evident  that  the  disap- 

grovat  of  the  owners  had  no  connection  with 
is  mercantile  pursuits,  and  pointed  merely  to 
the  employment  of  The  Laura  in  freighting  voy- 
ages on  the  Pacific  instead  of  the  Atlantic;  for 
If  the  notice  was  received  by  him  in  1849,  it 
was  before  he  had  engaged  in  that  coasting 
trade,  and  must  have  been  written  by  the  own- 
ers in  consequence  of  information  given  them 
by  Leach  from  Rio,  concerning  the  freight  he 
biad  obtained  there  for  Valparaiso,  and  of  his 
intention  to  seek  freights  on  that  coast;  for  this 
was  his  first  voyage  in  The  Laura  to  the  Pacific. 
He  had  not  then  engaged  in  the  coasting  trade 
on  that  ocean,  and  had  done  nothing  in  that  re- 
spect for  the  owners  to  disapprove  of.  And  if 
he  did  receive  the  notice,  as  he  says,  in  1849, 
upon  his  arrival  at  Valparaiso,  it  mast  have 
been  a  disapproval  of  what  he  informed  them 
he  proposea  to  do;  not  of  what  he  was  doing  or 
bad  done.  Certainly  it  had  no  relation  to  his 
trading  on  his  own  account,  for  there  is  not  the 
slightest  evidence  that  he  had  any  such  design 
at  that  time,  nor  for  nearly  a  year  afterwards. 
And  if  we  take  the  other  date,  the  argument 
8  equally  strong:  for,  if  he  received  it  on  (hat 

See  19  How.  U.  8..  Book  16 


occasion,  it  must  have  been  written  some  time 
before.  And  it  was  on  his  second  visit  to  Val- 
paraiso, in  July,  1850,  that  he  for  the  first  time 
engaged  in  mercantile  pursuits  on  his  own  ac- 
count, and  obtained  advances  for  that  purpose 
from  Loring  &  Co.  If  the  notice  reached  him 
at  that  time,  and  tiefore  he  commenced  his  com- 
mercial speculations,  the  dissent  must  have  ap- 
plied to  the  place  at  which  he  had  t>een  seeking 
freights,  and  not  to  bis  private  speculations. 
Indeed,  taking  this  as  the  date  of  the  receipt  of 
the  notice,  the  inference  is  almoet  irresistible, 
that  the  owners  must  have  been  apprised  of  his 
intention  to  purchase  cargoes  on  his  own  ac- 
account,  and  approved  of  it;  for  he  had  been 
engaged,  when  he  received  this  notice,  in  seek- 
ing freights  in  the  Pacific  for  alx>ut  nine 
months.  He  had  not,  it  appears,  been  success- 
ful; and  after  his  first  cargo  from  Valparaiso  to 
San  Francisco,  he  sailed  most  commonly  from 
port  to  port  in  ballast,  or  with  very  inconsidera- 
ble cargoes;  and  as  Leach  was  in  constant  cor- 
respondence with  the  owners,  they  were  of 
course  apprised  of  his  want  of  success,  and 
would  very  naturally  disapprove  of  his  remain- 
ing in  the  Pacific,  where  the  earnings  of  the 
vessel  would  ^ive  them  very  little  for  their 
share  of  the  freights.  But  this  notice,  as  I  have 
said,  does  not  appear  to  have  been  repeated. 
Leach  does  not  pretend  that  any  complaints  of 
his  conduct  were  subsequently  made  by  the 
owners;  and  the  natural  inference  is,  that  hav- 
ing confidence  in  Leach's  prudence  and  judg- 
ment, when,  in  reply  to  this  communication, 
they  were  apprised  by  him  of  his  determination 
to  purchase  cargoes  on  his  own  account  for  The 
Laura,  and  thus  insure  constant  employment 
for  her  and  full  freights,  they  were  willmg  he 
should  remain  and  carry  out  his  plan.  And 
this  conclusion  is  strenethened  by  the  circum 
stance  that  no  measures  were  afterwards  taken 
by  the  owners  to  compel  or  induce  him  to  re- 
turn, and  that  he  remained,  without  further 
complaint,  engaged  in  these  pursuits  until  he 
himself  found  them  unprofitable,  and  deter- 
mined to  return  home. 

He  is  asked  in  one  of  the  interrogatories: 
"At  what  period  did  the  owners  take  efficient 
steps  to  displace  you? — at  any  period  before 
Captain  Weston  was  sent  out?"  And  he  an- 
swers: "They  did  not  take  any  efficient  steps, 
any  further  than  to  request  me  to  come  home. " 
And  in  answer  to  another  interrogatory  he  says 
he  did  not  yield  to  their  wishes,  because  he 
thought  he  had  a  right  to  remain  there  if  he 
chose.  There  was  no  order,  therefore;  no 
charge  of  misconduct;  no  notice  that  they 
would  put  an  end  to  the  contract ;  nothing  more 
than  a  request  which  Leach  did  not  comply 
with,  because  he  thought  that  while  the  owners 
suffered  the  contract  to  continue,  he  had  a  right 
to  select  the  theater  of  his  operations,  and  to 
act  upon  his  own  judgment.  And  undoubted- 
ly he  was  right  in  this  respect,  unless  the  own- 
ers put  an  end  to  the  contract,  which  they 
might  have  done  at  any  moment,  if  they  sup- 
poKd  him  to  be  no  longer  acting  in  the  line  of 
bis  duty.  But  whatever  might  have  been  their 
opinion  as  to  the  soundness  of  his  judgment  in 
selecting  the  Pacific  instead  of  the  Atlantic  for 
the  employment  of  the  vessel,  when  they  re- 
quested him  to  return,  they  undoubtedly  ac- 
quiesced in  his  opinion  when  they  received  his 
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answer  declining  to  return,  and  continued  for 
nearly  two  years  afterwards  to  sanction  liis 
conduct,  by  suffering  him  to  remain  there,  re- 
ceiving remittance!  from  him,  and  paying  bis 
drafts,  and  settling  his  account,  without  mak 
ing  the  slightest  objection  to  allow  him  one 
half  of  the  freights,  according  to  the  contract, 
for  bis  services  as  master.  And  the  charge  of 
talcing  the  vessel  to  the  Pacific  and  illegally  de 
taining  her  there  for  bis  own  benefit  and  ad- 
vantage, was  never  heard  of  until  payment  for 
the  repairs  and  supplies  furnished  to  their 
barque  was  made  by  the  libelants.  And  if  such 
a  defense  had  been  founded  in  fact,  it  would 
have  been  easy  for  the  owners  to  prove  it  con- 
clusively, by  producing  the  correspondence  be- 
tween them  and  Leach.  But  no  part  of  it  has 
been  offered  in  evidence.  The  fair  inference 
from  the  testimony,  therefore,  is.  that  they  as- 
sented to  his  proceedings,  and  approved  of  his 
remaining,  after  receiving  his  answer  to  the  re- 
quest for  his  return. 

But  if  the  case  were  otherwise  In  this  par 
ticular,  and  it  had  been  proved  that  Leach  il- 
legally and  against  their  orders  detained  The 
Laura  in  the  Pacific.  I  do  not  see  how  that 
would  affect  the  claim  of  the  libelants,  unless 
in  furnishing  those  supplies  they  knowingly 
aided  and  abetted  him  in  his  breach  of  duty  to 
the  owners.  The  argument  is,  that  they  did 
knowingly  aid  and  abut  him.  But  it  would  be 
a  sufficient  answer  to  it  to  say,  that  no  such 
charge  is  made  against  them  in  the  answer.  It  is 
made  against  Leach;  but  there  is  not  the  slight- 
est intimation  that  Loring  &  Co.  had  any  knowl- 
edge of  it.  And  as  this  defense  is  not  taken 
in  the  answer,  it  cannot  be  relied  on  here, 
even  if  there  was  evidence  in  the  record  which 
would  justify  it. 

But  there  is  not  the  slightest  evidence  to 

Erove  it.  On  the  contrary,  it  appears  by 
icacb's  testimony,  that  when  he  arrived  at 
Valparaiso,  with  the  cargo  consigned  to  Loring 
&  Co.,  he  told  them  upon  what  terms  he  was 
sailing  the  vessel,  and  the  deep  interest  he  had 
in  her  earnings:  and  thinks  it  probable  he 
mentioned  tlie  contingent  right  he  had  of  pur- 
chasing one  eighth  of  the  vessel,  if  be  could 
raise  the  money  to  pay  for  it.  The  fact  that 
he  had  been  trusted  with  so  much  power  over 
such  a  vessel  as  The  Laura,  and  would  even  be 
received  as  a  partner  if  he  could  raise  the 
money,  naturally  induced  Loring  &  Co.  to 
think  him  worthy  of  coniidence.  And  they 
ap|)oar  to  have  aided  him  in  procuring  freights 
while  he  confined  himself  to  that  ousiness. 
They  evidently  had  no  knowledge  of  any  dis- 
satisfaction on  the  part  of  the  owners,  for 
Ijcach  states  positively  that  nobody  but  himself 
knew  of  it.  And  when,  therefore,  he  proposed 
to  purchase  cargoes  on  his  own  account,  which 
would  give  The  Laura  constant  employment  and 
full  freights,  they  could  have  had  no  reason  to 
suppose  that  his  owners  disapproved  of  it.  And 
when  these  supplies  were  furnished,  they  had 
strong  grounds  for  believing  that  his  conduct  in 
this  respect  was  known  to  the  owners,  and  met 
their  approliation ;  for  they  had  then  seen  him 
for  nearly  two  years  engaged  in  this  businests, 
during  all  that  time  in  correspondence  with  his 
owners,  and  occasionally  making  remittances 
to  them,  and  drawing  bills  on  them  (as  Leach 
himself  states),  .which  appear  to  have  Iteen  duly 
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honored,  and  without  the  slightest  token  of 
disapproval,  as  far  as  Loring  &  Co.  iiad  an  op- 
porttinity  of  seeing.  There  was  nothing  to 
create  suspicion  or  put  them  on  inquiry.  The 
advances  made  to  him  were  made  in  the  regular 
course  of  their  business,  and  at  the  usual  rates 
for  interest  and  commission  in  that  quarter  of 
the  world ;  and  they  had  every  reason  to  l)elieve 
that  they  were  promoting  the  objects  and  ad- 
vancing the  interests  of  the  owners,  as  the  ixl- 
vancesmade  to  Leach  enabled  him  to  keep  The 
Laura  constantly  employed  with  full  cargoes, 
thereby  earning  large  freights,  of  which  the 
owners  were  entitled  to  the  one  half.  Loring  & 
Co.  had  no  knowledge  of  the  state  of  his  ac- 
counts with  the  owners;  and  no  reason  even  for 
suspecting  that  he  did  not  remit  to  them  their 
share  of  the  freights,  or  that  he  improperly  used 
or  withheld  it. 

The  case,  then,  upon  the  points  already  ex- 
amined, may  be  summed  up  as  follows: 

1st.  At  the  time  these  repairs  were  made  and 
supplies  furnished.  Leach  was  in  full  posses- 
sion of  the  barque,  exercising  bis  authority  as 
master,  under  his  contract  with  the  owners 
hereinbefore  stated.  2d.  He  was  recognized 
and  paid  as  such  by  the  owners.  3d.  He  was 
dealt  with  as  such  by  Loring  &  Co.,  in  good 
faith,  without  the  slightest  grounds  for  suspect- 
ing that  the  owners  disapproved  of  his  conduct, 
or  had  requested  him  to  bring  the  vessel  home. 
4th.  The  repairs  and  supplies  were  necessary 
to  enable  her  to  go  to  sea,  and  she  must  have  re- 
mained idle  in  the  port  if  they  had  not  been 
furnished ;  and  they  were  made  and  furnished 
with  prudence  and  economy,  under  Leach's 
own  direction.  5th.  He  had  no  money  except 
the  $500  hereinbefore  mentioned,  which  he 
needed  for  his  personal  expenses,  and  had  no 
funds  either  of  his  own  or  the  owners  within 
his  reach,  with  which  he  could  make  these  re- 
pairs or  obtain  the  necessary  supplies.  These 
facts  appear  to  me  to  be  conclusively  estal>- 
lished  by  Leach's  own  testimony.  And  as  it  is 
admitted,  on  all  hands,  that  the  repairs  were 
made  and  the  supplies  furnished  at  his  request 
and  by  bis  order,  it  follows,  from  the  decisions 
in  this  court,  and  at  the  circuits  to  which  I 
have  already  referred,  that,  by  the  maritime 
code  of  the  United  States,  Loring  &  Co.  ob- 
tained an  implied  lien  on  the  vessel  for  the 
amount,  unless  it  can  be  shown  that  they  were 
furnished  on  the  personal  credit  of  L^ch  or 
some  other  person. 

An  attempt  has  made  to  offer  such  proof, 
and  to  show  that  the  supplies  were  furnish^l 
upon  the  personal  credit  of  Leach.  But  it  is 
an  obvious  failure.  He  is  asked  by  them 
whether  the  repairs  and  supplies  were  fur- 
nished upon  his  reponsibllity,  or  the  credit  of 
the  vessel,  or  how  otherwise.  He  answers,  "I 
presume  they  were  furnished  on  my  responsi- 
bility." And  this  is  the  whole  and  only  evi- 
dence offered  by  the  appellants  to  show  that 
they  were  furnished  on  the  personal  credit  of 
Leach,  and  not  on  that  of  the  vessel  or  owners. 
Certainly,  such  evidence  can  hardly  be  suffi- 
cient to  remove  the  implied  lien  given  by  law. 
Whether  the  credit  was  given  to  liim  was  a 
question  of  fact.  If  the  ^t  was  so,  he  must 
have  known  it,  and  could  have  sworn  to  it  in 
direct  terms.  But  instead  of  this,  he  merely 
expresses  an  opinion  in  general  terms,  and  gives 
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no  reason  for  that  opinion,  and  states  no  fact 
from  which  it  might  be  inferred  lliat  this  opin- 
ion was  well  founded.  The  answer  is,  in  truth, 
no  evidence;  it  is  but  the  opinion  or  conjecture 
of  the  witness,  and  even  if  there  was  no  evi- 
dence in  the  record  to  contradict  it,  would  leave 
the  case  upon  the  implied  lien  which  the  law 
creates. 

But  it  is  directly  in  conflict  with  the  written 
instruments  sifted  by  the  witness  himself  at 
the  time  of  the  transaction.  The  account  for 
those  repairs  and  supplies  is  headed,  as  I  have 
already  said,  "Barque  Laura  and  owners,  to 
Lorine  &  Co..  Dr.  It  is  signed  by  Leach, 
and  admitted  by  him.  in  writing,  to  be  correct. 
He  of  course  read  the  account,  and  was  un- 
doubtedly a  man  of  sufficient  intelligence  to 
understand  the  meaning  of  words.  And  how 
could  the  barque  and  owners  be  debtors  for 
those  supplies,  if  they  were  furnished  exclu- 
sively on  the  credit  of  Leach?  How  could 
they  be  debtctrs  to  Loring  &  Co.,  unless  they 
were  furnished  on  their  credit? 

It  is  true  Leach  says  he  signed  the  account 
only  for  the  purpose  of  verifying  the  items. 
But  this  is  evidently  an  afterthought;  for  he 
admits  by  his  signature,  not  only  the  correct- 
ness of  his  items,  but  the  account  itself — that 
is,  the  charge  against  the  barque  and  owners, 
as  well  as  the  things  charged. 

Besides,  if  his  signature  was  intended  mere- 
ly to  verify  the  items,  there  was  no  necessity 
for  this  account.  The  items  ought  to  have 
been  inserted  in  the  other  account,  signed  by 
him  at  the  same  time,  which  contains  the 
charges  for  which  he  was  personally  Jiable;  and 
his  admission  of  that  account  wouhrhave  been 
quite  sufficient  to  verify  these  items.  And  the 
fact  that  two  accounts  were  stated,  and  signed 
and  admitted  by  him  on  the  same  day,  the  one 
charging  the  repairs  and  supplies  to  the  bargue 
and -owners,  and  the  other  charging  him  as 
"Captain  Phineas  Leach,"  for  other  articles 
properly  chargeable  to  himself,  shows  that  both 
parties  understood  what  they  were  about;  and, 
to  avoid  future  cavil,  stated  their  accounts 
against  the  respective  debtors,  according  to 
their  mutual  understanding  at  the  time.  And 
the  insertion  of  the  aggregate  amount  for  re- 
pairs and  supplies,'  in  the  account  against 
Leach,  coupled  with  the  account  a^nS  the 
barque  and  owners,  proves  conclusively  that 
the  partis  intended  to  make  no  special  con- 
tract with  Leach  for  those  repairs  and  supplies, 
nor  to  take  any  special  hypothecation  or  bot- 
tomry on  the  vessel,  but  dealt  with  one  another 
upon  the  established  rules  of  maritime  law, 
which  in  the  absence  of  any  special  contract, 
made  the  barque  and  owners,  and  Leach  him- 
self, reponsibfe  for  the  amount. 

In  orxler  to  give  some  color  to  bis  statement, 
that  he  presumes  they  were  furnished  on  his 
credit,  he  says  that  his  credit  was  at  that  time 
good.  If  he  had  shown  that  it  was  in  fact 
good,  it  would  be  no  reason  for  presuming  that 
Loring  &  Co.  relied  upon  it,  and  waivea  the 
other  securities  to  which  they  were  entitled. 
But  the  record  shows  that  it  was  not  good,  and 
that  Loring  &  Co.,  in  the  advances  tuey  made 
to  him  at  the  same  time  for  the  purchase  of 
cargo  on  his  private  individual  account,  did 
not  think  it  prudent  to  rely  altogether  upon 
See  19  How. 


his  credit.  For  the  heading  of  the  invoice  of 
the  cargo  purchased  upon  that  occasion,  which 
I  have  already  set  forth  in  full,  expressly  re- 
quired that  the  sales  and  returns  should  be 
made  by  the  consignee  to  Loring  &  Co.  And 
Leach  admits  that  the  cargo  was  to  be  insured, 
and  the  loss,  if  any,  to  be  paid  to  Loring  &  Co. 
And  from  his  own  testimony,  as  well  as  the  in- 
voice, it  is  evident  that  it  was  understood  by 
the  parties  that  the  proceeds  of  the  cargo  were 
to  be  remitted  from  Panama  by  the  consignees 
to  Loring  &  Co.  For  he  is  asked  by  the  libel- 
ants, "Was  there  not  an  understanding  that 
the  proceeds  should  be  remitted  by  your  con- 
signees to  Loring  &  Co.  ?"  and  he  answers,  "  I 
don't  know  thai  there  was."  But  he  is  again 
pressed  by  the  inquiry :  "  Will  you  reflect  and 
see  if  you  cannot  answer  that  question  directly 
that  there  was?"  and  he  then  answers,  "There 
was  no  such  understanding;  it  might  be  under- 
stood; there  was  nothing  promised."  I  give 
the  words  of  the  witness;  but  I  cannot  be  con- 
vinced by  this  nice  casuistry  of  Captain  Leach, 
in  distinguishing  an  understanding  tietween  the 
parties  from  a  promise,  that  his  credit  was  still 
good  with  Loring  &  Co.,  notwithstanding  the 
evidence  to  the  contrary  in  the  agreement  in 
the  heading  of  the  invoice,  and  in  the  admitted 
agjreement  in  relation  to  the  insurance.  It  cer- 
tainly does  not  prove  it  so  high  as  to  create  a 
presumption  that  all  other  securities  were 
waived,  from  their  confidence  in  the  personal 
responsibility  of  Leach;  nor  did  his  subsequent 
conduct  show  that  he  merited  even  the  con- 
fidence they  did  repose  in  him.  For  he  went  to 
Panama  and  procured  advances  to  himself,  on 
account  of  the  cargo,  to  the  amount  of  f2,100, 
and  authorized  large  disbursements  to  be  made 
by  his  consignee  to  his  agent,  Easton,  for  the 
use  of  The  Laura,  and  proceeded  to  Massachu- 
setts without  returning  to  Valparaiso;  and  after 
he  came  home,  he  drew  on  liis  consignees  for 
$375  more  td  pay  Weston's  expenses,  who  was 
sent  out  by  the  owners,  and  during  all  that 
time  rendered  no  account  to  Loring  &  Co., 
and  left  them  under  the  impression  that  the 
proceeds  would,  in  good  time,  be  remitted  to 
them.  It  seems  they  were  not  aware  of  the  dis- 
tinction which  Leach  took  l)etween  the  mutual 
understanding  between  them  and  an  actual  and 
formal  promise. 

The  point,  therefore,  taken  by  the  owners, 
that  the  repairs  and  supplies  were  furnished  on 
the  personal  credit  of  Leach,  cannot,  in  my 
judgment,  be  maintained.  And,  undoubtedly, 
the  justice  of  the  case  is  clearly  with  the  libel- 
ants. The  captain  was  without  funds,  and  his 
o  wners  had  none  in  Valparaiso :  and  the  barque 
must  have  remained  in  port  a  wasting  hulk  if 
the  means  had  not  been  furnished  by  Loring  & 
Co.,  which  enabled  her  to  sail.  The  owners 
have  since  received  her,  and  now  hold  her  in 
their  possession,  increased  in  value  by  those  re- 
pairs, which  enabled  her  to  come  home,  and 
which  were  made  by  the  money  of  Loring  &  Co. 
And  they  have  also  received  the  freights  which 
those  repairs  enabled  her  afterwards  to  earn 
under  the  command  of  Weston.  Justice,  as 
well  as  the  principles  of  the  law,  would  seem 
to  require  that  those  who  have  reaped  the 
profit  of  the  advances  should  re(My  the  party 
to  whom  they  are  indebted  for  their  gains. 
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It  remains  to  inquire  whether  the  lien  has 
been  waived,  by  the  delay  in  prosecuting  it,  or 
the  debt  been  satisfied  in  any  other  way. 

I  shall  dispose  of  those  questions  very  briefly. 
For  I  am  sensible  that  the  great  importance  and 
delicacy  of  the  points  hereinbefore  discussed, 
have  compelled  me  to  extend  this  discussion 
beyond  the  limits  of  an  ordinary  opinion  in  this 
court. 

In  relation  to  the  alleged  waiver  by  the  delay, 
the  mere  statement  of  the  evidence  is  an  an- 
swer to  the  objection,  and  the  evidence  is  this: 
The  repairs  were  made  and  the  supplies  fur- 
nished in  the  spring  of  1862.  The  barque  re- 
turned to  Valparaiso  in  the  November  follow- 
ing, when  Weston  immediately  assumed  the 
command.  He  was  ordered  by  the  owners  to 
procure,  if  he  could,  a  cargo  of  guano,  and  to 
bring  the  vessel  to  an  Atlantic  port.  He  did 
so;  and  he  arrived  in  Baltimore  in  the  June 
following,  and  the  vessel  was  arrested  on  this 
libel  a  few  days  after  her  arrival. 

The  barque  still  belongs  to  the  same  owners. 
When  Weston  arrived  at  Valpahiiso  to  take  the 
command,  he  had  no  money,  and  was  obliged 
to  raise  what  he  needed  by  a  bill  on  his  owners. 
At  that  time,  Loring  <&  Co.  bad  no  reason  to 
suppose  that  the  owners  would  refuse  to  pay 
this  claim:  and  if  they  had  then  arrested  the 
vessel,  it  would  have  broken  up  the  voyage 
upon  which  she  was  destined,  and  subjected 
the  owners  to  heavy  losses  by  her  detention. 
And  it  certainly  ought  not  to  be  a  matter  of 
complaint  on  their  part,  that,  undef  such  cir 
curastances,  he  did  not  arrest  her,  and  took  no 
measures  to  enforce  his  claim,  until  he  found 
that  payment  was  refused:  and  it  is  unneces- 
sary to  cite  cases  to  prove  that  the  omission 
to  arrest  her  at  Valparaiso  under  such  circum- 
stances cannot  be  regarded  as  a  waiver  of  their 
lien,  upon  any  principle  of  law.  There  was 
no  unreasonable  delay  in  notifying  the  owners 
of  tlie  claim,  nor  in  filing  the  libel  when  they 
disputed  it.  The  Laura  in  the  intervening 
time  remained  in  the  possession  and  employ- 
meat  of  the  owners:  no  third  party  had  become 
interested,  and  the  owners  were  greatly  benefit- 
ed by  the  omission  to  arrest  her,  until  she  ar- 
rivea  in  the  United  States. 

It  is  said  that'  Weston  proves  that  nothing 
was  said  to  him  about  their  account,  and  hence 
it  is  inferred  that  nothing  was  due  on  it,  or 
that  it  was  not  supposed  by  Loring  &  Co.  to  be 
a  charge  on  The  Laura.  But  it  must  be  re- 
membered that  the  house  of  Loring  &  Co., 
with  whom  Leach  dealt,  had  dissolv^  partner- 
ship in  the  June  preceding  Weston's  arrivjl, 
and  a  new  one,  with  new  partners  in  it.  estab- 
lished under  the  same  name.  It  is  true  that 
Mr.  Atherton,  a  partner  in  the  first  firm,  re- 
mained there,  and  was  attending  to  their  busi- 
ness. But  the  transactions  of  Weston  were 
with  (he  new  firm,  and  it  would  have  l)een  use- 
less for  Atherton  to  present  this  claim  to  Wes- 
ton, unless  he  had  determined  to  libel  the 
vessel.  For,  as  I  have  said,  Weston  had  no 
money  but  what  he  obtained  from  the  new 
house  of  Loring  &  Co.,  for  his  bill  on  his 
owners,  and  this  Atherton  knew.  Besides,  the 
proceeds  of  her  cargo  shipped  to  Peyta  and 
Panama,  as  hereinbefore  mentioned,  at  the 
time  these  repairs  and  supplies  were  furnished, 
were  to  be  paid  to  Loring  &  Co. ;  and  when 
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Weston  was  at  Valparaiso,  the  account  of  these 
proceeds  had  not  been  received.  It  was,  most 
probably,  supposed,  by  Loring  &  Co..  that  they 
might  prove  sufficient  to  pay  their  claim 
against  Leach,  including  these  supplies.  And 
this,  it  appears,  would  liave  been  the  case  if 
Leach  had  not  improperly  converted  a  larse 
portion  of  them  to  his  own  use,  and  to  satisfy 
the  claims  of  his  owners  against  him.  Justice, 
therefore,  required  Loring  &  Co.  to  await  the 
result.  They  did  wait,  and  did  receive  sonoe 
money  from  this  source,  but  not  enough  to 
pay  even  the  advances  for  the  cargo  itself. 

This  is  admitted  in  the  argument.  But  it  is 
said  the  money  received  should  be  first  applied 
to  extinguish  the  lien;  first,  because  there  was 
a  security  bound  for  that  item — that  is,  the 
vessel;  and  second,  because  it  is  the  first 
item  in  the  account. 

Now,  the  conclusive  answer  to  this  objection 
is.  that  if  no  specific  application  was  made  by 
either  party  at  the  time  of  payment,  the  law 
appropriates  it  according  to  the  principles  of 
equity.  And  as  the  money  received  from 
Panama  was  the  proceeds  of  goods  purchased 
with  the  money  advanced  by  Loring  &  Co.  for 
that  purpose,  equity  will  apply  it  in  the  first 
place  to  the  payment  of  that  debt. 

Indeed,  there  is  enough  in  the  invoice  and 
the  testimony  of  Leach  to  show  that  the  pro- 
ceeds were  to  be  so  applied  by  the  agreement 
between  Leach  and  Loring  &  Co.  when  the 
advances  were  made.  And  they  were  accord- 
ingly so  applied,  as  far  as  they  would  go,  when 
the  money  was  received  by  them.  The  fact 
that  the  culm  now  in  question  was  secured  by 
a  lien  on  The  Laura,  can  surely  be  no  reason 
for  applying  the  money  in  the  first  place  to 
discharge  it.  On  the  contrary,  it  would  be  a 
sufficient  reason  against  such  an  application, 
and  would  be  a  good  ground  for  postponing 
it  until  all  the  claims  for  which  the  creditor 
had  no  security  were  first  satisfied. 

1  do  not  comprehend  how  the  argument  that 
it  is  the  first  item  in  the  account  can  apply.  In 
point  of  fact,  however,  it  is  not  the  first  or  old- 
est item  in  the  account,  as  I  understand  the 
transaction.  And  if  the  lien  on  the  vessel  was 
originally  valid,  it  is  evident  that  it  has  never 
been  discharged,  or  waived,  or  forfeited  by  un- 
reasonable delay. 

tiome  other  items  for  necessaries  furnished  at 
Peyta,  on  the  last  voyage  of  The  Laura  to  that 
port,  and  also  a  small  oharge  for  bread  at  Val- 
paraiso, and  which  are  not  included  in  the  ac- 
count signed  by  Leach,  were  allowed  by  the 
Circuit  Court,  and  are  included  in  the  amount 
decreed.  These  items,  the  counsel  for  the  re- 
spondents insist,  ought  not  to  be  allowed,  even 
if  those  in  the  account  are  sustained.  I  think. 
when  the  whole  testimony  is  examined,  it  will 
be  evident  that  these  charges  stand  on  the  same 
principles  with  those  of  which  I  have  already 
spoken.  But  I  forbear  to  extend  this  opinion 
by  discussing  that  question;  because  as  the 
court  have  determined  that  the  repairs  and  sup- 
plies furnished,  at  the  request  of  Leach,  are 
not  a  lien  on  the  vessel,  it  is  useless  to  examine 
particular  items,  when  the  opinion  of  the  court 
goes  to  the  whole. 

From  that  opinion  I  respectfully  dissent. 
And  after  carefully  reviewing  the  case  in  all 
of  its  bearings,  and  scrutinizing  the  evidence.  I 
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adhere  to  the  opinion  1  held  in  the  Circuit 
Court. 

ated-19  How.,  381 : 9  Wall..  138 ;  10  Wall.,  203, 209, 
216;  12  Wall.,  116:  20  Wall.,  let;  6  Otto,  649;  1 
Brown,  539 ;  1  Saw  v.,  139 : 1  Cliff.,  4S,  3U ;  1  Spratrue, 
4S8;  1  Abb.  N.  S.,  193;  Chase,  Dec.  164, 165;  1  Low., 
150, 861 ;  1  Bias.,  196;  2  Bl98.,  203,  206, 207 ;  2  Ben.,  &- 
37 ;  4  Ben.,  280. 299 ;  6  Blatcbf.,  540. 


SEBASTIAN   WILLOT,    JOHN   McDON- 
ALD,  AND  JOSEPH  HUNN,  Plfft.  inEr., 

V. 

JOHN  P.  A.  8ANDF0RD. 
(See  S.  C,  19  How.,  7ft-82.) 

Where  there  are  two  oonflrmations  for  the  same 
land,  the  elder  must  hold  It. 

The  Act  of  1811.  reservlDK  lands  from  sale,  to., 
has  no  application  to  this  case. 

Arffued  Dee.  S,  1866.      SubmiUed  Dee.  8,  1856. 
Decided  Dee.  £9,  1856. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Missouri. 
This  was  an  action  of  ejectment  brought  in 
the  Circuit  Court  by  the  defendants  in  error, 
to  recover  a  tract  of  land  lying  on  Spencer's 
Run,  St.  Charles  County,  Missouri. 
The  case  appears  in  the  opinion  of  the  court. 

Mr.  M.  Blair,  for  the  plaintiff  in  error: 

The  land  in  controversy  had  lieen  surveyed, 
&c.,  and  was  thus  passed  out  of  the  govern- 
ment when  the  Act  of  1886  became  law.  Even 
without  the  proviso  in  the  second  section,  that 
Act  could  not  have  devested  the  title  already 
passed  by  previous  conflrmation  and  survey, 
but,  out  of  an  abundant  caution,  a  saving  clause 
is  put  into  the  second  section  to  prevent  such  ac- 
tion of  the  Statute,  and  this  court  declares,  in  Let 
Sou  T.  BrameU,  4  How.,  440,  and  re-asserts  in 
various  other  cases,  particularly  in  Landis  v. 
BrarU,  10  How..  S48,  that  this  section  applies 
to  cases  like  the  present. 

Location  made  by  public  surveyors  are  con- 
clusive. 

Weti  T.  Cochran,  17  How.,  403;  Kueett  v. 
Public  SehooU,  18  How.,  19. 

Ifeisrt.  A.  H.  Lawrence  and  Samuel  T. 
Glover,  for  the  defendant  in  error: 

The  survey  of  1617,  on  the  conflrmation  of 
1816,  and  patent  of  1850,  in  satisfaction  of  a 
claim  of  800  arpenls  in  right  of  Antoine  Oau- 
tier  were  incompetent  to  affect  the  plaintiffs 
right  to  recover  in  bis  ejectment. 

1.  Because  the  said  survey  and  patent,  in  so 
far  as  they  were  made  to  include  lands  lying 
on  the  west  side  of  Spencer  and  within  the 
survey  of  Lamarche,  were  contrary  to  law  and 
void. 

Stoddard  v.  Vhamiere,  3  How.,  818;  Bitgell 
V.  Penrose.  8  How..  833;  MiUii  v.  Stoddard,  8 
How.,  364;  Pick.  C.  C,  513;  McMin\. Stafford, 
2  Bibb. .  487;  MiUer  v.  Kerr,  7  Wheat.,  8;  Boyce 
V.  Papin,  11  Mo.,  25;  McGiU  v.  Somere,  15 Mo., 
80;  Joyal  Rippey,  16  Mo.,  665;  Menardv.  Mat 
tey,  8  How.,  812. 

2.  Tlie  plaintiff  below  showed  the  oldest  legal 
title.  The  defendants  below  took  no  legal  title 
till  the  emanation  of  their  patent  in  1851.  The 
Act  of  July  4,  1886,  had  passed  the  legal  title 

See  19  How. 


to  all  the  land  in  the  Lamarche  survey  to  the 
claimant. 

Etcing  v.  Burnet,  11  Pet.,  51;  Stoddard  v. 
Ohambert,  2  How.,  317. 

Mr.  Justice  Catron  delivered  the  opinion  of 
the  court: 

Peter  Chouteau,  claiming  under  one  Dissonet, 
laid  before  Recorder  Bates  a  claim  for  800  ar- 
pents  of  land,  situated  in  St.  Charles  County, 
Missouri.  The  evidence  presented  to  the  Re- 
corder was  a  certificate  of  a  private  survey  em- 
bracing the  claim  as  set  up,  with  proof  that 
Dissonet  had  inhabited  and  cultivated  the  land 
from  1798  to  1805.  The  Recorder  pronounced 
the  claim  valid  as  a  settlement  right  to  the  ex- 
tent of  640  acres,  and  declared  that  it  ought  to 
be  surveyed  as  nearly  in  a  square  as  might  be, 
so  as  to  include  Dissonet's  improvements;  and 
furthermore,  that  the  land  should  be  surveyed 
at  the  expense  of  the  United  States. 

This  report  was  confirmed  by  Congress,  by 
the  Act  or  April  29,  1816.  The  land  wa.s  sur- 
veyed in  1817,  by  authority  of  the  United  States. 
A  patent  certificate  was  forwarded  to  the  Gen- 
eral Land  Office  by  the  Recorder  of  Land  Titles 
at  St.  Louis,  in  1823,  and  a  patent  issued  on  it 
in  1850.  Protection  is  claimed  by  the  defend- 
ants, under  the  survey  and  patent. 

The  jury  was  instructed  by  the  Circuit  Court, 
that  the  survey  and  patent  were  not  conclusive 
evidence  that  the  land  they  embraced  was  cor- 
rectly located  and  surveyed  according  to  the 
conflrmation;  and  if  they  believed  that  the  land 
sued  for  was  not  withm  the  confirmation  of 
the  legal  representatives  of  Dissonet,  although 
it  may  be  within  the  survey  and  patent,  then 
the  survey  and  patent  would  not  protect  the 
defendants. 

Exceptions  were  taken  to  this  ruling.  The 
jury  found  that  the  ofilcial  survey  did  not  cor- 
respond to  the  confirmation,  but  that  it  was  il- 
legally extended  so  as  to  interfere  with  theclaim 
on  which  the  plaintiff  relies.  His  claim  is  this: 
In  1805  Antoine  Lamarche  caused  a  private 
survey  to  be  made  by  Harvey  for  750  arpents 
of  land,  which  be  claimed  by  right  of  settle- 
ment. Lamarche  laid  his  claim  before  the 
Board  of  Commissioners,  but  produced  no  evi- 
dence of  inhabitation  and  cultivation ;  indeed, 
no  evidence  at  all,  except  the  surveyor's  certifi- 
cate. On  coming  before  the  Board,  in  1811,  the 
claim  was  of  course  rejected;  and  thus  it  lay 
until  1838,  when  the  Board  of  Commissioners 
organized  under  the  Act  of  July  9,  1832,  took 
evidence  which  established  the  fact  to  their  sat- 
isfaction, that  Lamarche  had  inhabited  and 
cultivated  the  land,  and  was  entitled  to  a  con- 
firmation; and  in  1885  they  recommended  to 
Congress  that  the  claim  ought  to  be  confirmed 
according  to  Harvey's  survey  of  1805;  and  it 
was  thus  confirmed  by  the  Act  of  .July  4, 
1836. 

Harvey's  survey  covers  the  land  in  dispute, 
which  is  overlapped  ou  ilseaslcrn  boundary  by 
the  survey  and  calls  of  the  patent  to  Dissonet; 
and  within  this  interference  the  defendants  hold 
possession. 

Up  to  the  date  of  the  conflrmation  of  La- 
marche's  claim,  in  1836,  it  had  no  standing  in  a 
court  of  justice.  So  this  court  has  uniformly 
held. 

Lee  Bote  v.  BrameU,  4  How.,  449. 
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In  the  next  place,  the  United  States  reserved 
the  power  to  survey  and  grant  claims  to  lands 
in  the  situation  that  these  contending  claims 
were  when  confirmed ;  nor  have  the  courts  of 
justice  any  authority  to  disregard  surveys  and 
patents,  when  dealing  with  them  in  actions  of 
ejectment.  This  court  so  held  in  the  case  of 
Went  V.  Cochran,  17  How.,  403.  and  will  not 
repeat  here  what  Is  there  said. 

When  the  survey  of  1817  for  Dissonet's  land 
was  recognized  at  the  Survevor-Generars  office 
as  properly  executed,  which  was  certainly  as 
earlv  as  1833.  then  Dissonet  had  a  title  that  he 
could  enforce  by  the  laws  of  Missouri,  and 
which  was  the  elder  and  better;  it  being  settled 
that  where  there  are  two  confirmations  for  the 
same  land,  the  elder  must  hold  it.  A  more 
prominent  instance  to  this  effect  could  hardly 
occur,  than  that  of  rejecting  a  younger  confir- 
mation in  the  case  of  Let  Bou  y.'BratMU,  above 
cited. 

The  Act  of  1811,  reserving  lands  from  sale 
which  had  been  claimed  before  the  Board  of 
Commiaeioners,  has  no  application  to  such  a 
case  as  this  one.  It  was  so  declared  in  the  case 
of  Menard  v.  ifasieif,  8  How.,  309,  310. 

It  it  ordtrtd  that  the  judgment  of  the  OireuU 
Court  be  reterted  and  a  venire  de  novo  awarded. 

ated-MoAII.,  408. 


REUBEN  L.  LONG,  JOHN  8.  PEMRI8E. 

AND  AMELIA  PEMRI8E,  hib  Wifb,  and 

ALICE  PEMRI8E,  by  her  Guardian  John 

8.  Pbubise,  Complainants  and  AppeUante, 

f. 

JOHN  O'FALLON. 

(See  S.  C,  IS  How.,  Uft-US.) 

Sale  of  land  by  adminittrator,  vendee  takee  it 
exempt  from  elaimt  of  Imr$,  untett  fraud  or 
eoUution. 

On  sale  of  land  by  administrator  In  the  legiti- 
mate exercise  of  bis  powers,  as  trustee,  his  vendee 
Is  not  obliged  to  look  to  the  application  of  the 
purchase  money. 

His  failure  to  account  Is  a  detxutavit  for  which 
he  and  his  sureties  are  liable  on  their  official  bond 

In  the  present  Instance,  defendant  l>eintr  a  pur- 
chaser In  9ood  faith  Is  entitled  to  hold  the  property 
exempt  from  the  claims  of  heirs. 

The  heirs  are  not  entitled  to  pursue  their  claim 


a^nst  a  purchaser  for  value  who  has  not  been 
KuUty  of  fraud  or  collusion. 

Argued  Dee.  11,  1856.     Decided  Dee.  S9,  1856. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Missouri. 

The  bill  in  this  case  was  filed  in  the  Circuit 
Court  of  the  United  States  f<5r  the  District  of 
Missouri,  by  the  appellant,  to  obtain  a  convey- 
ance from  the  appellee,  of  a  certain  tract  of 
land  near  the  City  of  St.  Louis,  and  an  ac- 
counting for  the  rents  and  profits  thereof.  The 
court  below  having  dismissed  the  bill,  the  case 
is  now  here  on  appeal. 

A  further  statement  of  the  case  appears  io 
Che  opinion  of  the  court. 

Mr.  S.  T.  Glover,  for  appellants: 

1.  The  case  of  the  appellants  rests  upon  tlie 
doctrine  of  resulting  trust,  aided  by  that  of 
fiduciary  relation.  An  administrator  who  pur- 
chases land  under  a  judgment  in  favor  of  the 
intestate,  holds  it  as  a  trustee  for  the  hein. 
and  the  cestui  que  trust  may  take  the  land  at 
his  election. 

Fellow*  V.  Fellows,  i  Cow.,  698,  704.  706. 

One  Hedden  purchased  at  an  executor's  sale 
part  of  the  property  sold,  for  the  separate  use 
of  the  executor  B  wife.  The  purcliase  was  si 
public  auction  and  for  a  fair  price. 

Held,  that  no  fraud  or  unfairness  need  be 
shown,  but  that  the  sale  was  void  at  the  pleas- 
ure of  the  persons  interested;  and  if  they  said 
so,  the  sale  must  be  set  aside. 

Davoue  v.  Fanning,  2  Johns.  Ch.,  S52. 

We  have  been  unable  to  find  any  one  well- 
considered  case  to  sustain  the  right  of  an  ex- 
ecutor to  become  the  purchaser  of  property 
which  be  represents,  or  any  portion  of  it,  even 
at  a  fair  price  at  public  safe,  without  fraud. 

Miehoud  V.  Oirod,  4  Row..  657.  This  case 
states  all  the  reasons  of  the  rule. 

Where  lands  in  the  bands  of  a  party  stand 
affected  with  a  trust,  and  the  person  in  whose 
hands  they  so  stood  has  sold  them  to  a  third 
person,  the  cestui  gue  trust  has  a  right  to  fol- 
low the  lands  into  the  hands  of  anyone  but  an 
innocent  purchaser,  and  the  trustee  cannot  de- 
prive him  of  this  right. 

(Xivery.  Piatt.  3  How.,  401. 

Meyer  conveyed  his  properly  in  trust  to  pay 
debts.  Part  of  it  was  sold  under  an  execu- 
tion in  the  control  of  the  trustee,  and  bought 
by  him. 

Held,  that  the  purchaser  took  in  trust  for  the 
beneficiary. 


NOTB.— £x«cu((>ni  and  odrnliilst rotors,  when  <nd{- 
vidwMu  Uable.  ijee  note  to  Taylor  v.  Benham,  5 
Uow.,  233. 

NOTK.— Deooirtaifft,  wJiot  te;  respoiurfbawv /or. 

A  dteaslavlt  tg  a  mtsmanaicemeacof  the  estate  and 
effects  of  the  deceased ;  a  wasting  of  the  goods  of 
the  deceased ;  a  breach  of  trust  or  misappropria- 
tion of  the  assets,  by  which  a  loss  occurs.  OCT.  of 
Exe<!.,  156 :  Godolph.  203 ;  Bro.  I^w  Diet.;  Brouveir's 
Lhw  Diet.:  Talllalerru  v.  Bussett,  3  Ala.,  «T0. 

DeDOStartt  mny  occur  from  such  acts  of  nciril- 
gence  and  wrong  administration  as  will  disappoint 
creditors  of  their  debts.  Alden  v.  Park,  5  Dowl. 
P.  C,  16;  as  selllog  goods  at  an  under  value,  if  he 
might  have  gotten  more,  or  if  it  was  for  his  own 
advantage.    Kelw..S«,62;  3L«on.,143;  8Mod.,]81. 

So  it  Is  a  dcvoKtarU.  to  release  a  debt  due  the  tes- 
tator for  less  than  its  value,  or  to  releasea  cause  of 
action,  or  to  pay  an  usurious  t>ond  or  a  t>ond  ex 
ttirpe  eaum.  Hob..  66,  138,  167 ;  And.,  138 :  Cro.  & 
Ellz..  43 :  4  Leon.,  102 ;  Oodb.,  i» :  Brownl..  S) ;  Noy. 
128 :  1  Ve«..  2M ;  De  Dlemar  v.  Van  Wagenen.  7 
Jubns.,  4U1 ;  V  Mass.,  8ti2 ;  or  to  surrender  a  lease  at 

fifiO 


less  than  Its  value.  People  v.  Pleas,  2  Johns.  Cw , 
874:  3  P.  Wms.,aaO;  or  to  delay  bringing  action  for 
debt  due  testator  till  debtor  can  protect  blni- 
self  under  plea  of  Statute  of  Limitations,  per  Holt, 
Ch.  J.,  12  Mod.,  673 ;  Long's  Estate,  S  Watts,  46. 

If  an  executorsues  in  trovi>r,where there  isa  right 
to  recover,  and  agre<4  to  take  a  sum  payanle  at 
a  future  day,  and  the  party  falls,  this  Is  a  da- 
lutarU.  Norden  v.  Levit,  2  8r.  T.Jon.,  88:  8.  C* 
Mod..  84;  Vern.,  474. 

The  payment  by  an  administrator  of  claims  not 
due,  or  owing,  or  out  of  their  order,  or  of  legaoln 
before  all  the  debts  are  satlstlcd.  Is  a  devattacil.  * 
Berg.  &  U.,394;  6  Kawle.,  268 ;  Off.  of  Ex.,  2t;  Dyer. 
2IM;  Kelin.,128. 

An  administrator  who  falls  to  collect  debts  of 
the  estate  he  repreoents.  as  they  t>ecome  due.  or 
collects  the  same  In  Illegal  or  wortliloes  funds.  i< 

f:uilty  of  a  devoittavU,    Ogelsby  v.  Howard,  43  Ala., 
44 ;  Diegleman  v.  Marshall.  17  Md.,  5M) :  MItclHll  r. 
Lutn,  4  Mass.,  6B3 ;  Moore's  Est.,  1  Tuck.,  41 :  «l  N'- 
C,  7(J2. 
It  is  a  OevattavU  not  to  plead  the  Statute  of  Unit- 
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Ha/rrixon,  Administrator,  v.  Monk,  10  Ala., 
165. 

If  an  agent  discovers  a  defect  in  the  title  to 
the  land  of  his  principal,  he  cannot  misuse  it 
to  acquire  a  title  to  himself. 

HingoY.  Bintu.  10  Pet.,  281. 

Where  the  trustee  alienes  the  land  pendente 
UU,  the  eeitui  que  trust  may  elect  to  take  the 
land  or  the  money  it  sold  for. 

Murray  v.  Lylbum,  3  Johns.  Ch.,  441. 

The  cestui  que  trust  may  affirm  the  sale  and 
take  the  property,  or  have  a  resale. 

ITun-p  V.  MeOuUum.  1  Gilm.  (HI.),  614. 

It  seems  the  beneSciarr  has  three  courses  he 
mar  pursue  in  his  election.  (1)  He  may  set 
aside  the  purchase  and  have  a  resale.  (2)  He 
may  affirm  it  and  lake  the  property  as  his  own. 
(8)  He  may  take  the  money. 

This  shows  that  he  owns  the  property. 

O'Fallon  knew  that  McAllister  held  the  prop- 
erty in  trust  for  the  persons  interested  in  the 
estate  of  Qabriel  Long;  they  having  paid  the 
purchase  money,  is  manifest  from  the  title 
papers  themselves. 

The  article  of  agreement  between  O'Fallon 
and  McAllister,  dated  Aug.  12, 1828,  was  valid 
to  show  a  sale  to  O'Fallon  on  the  12th,  but  not 
evidence  of  the  recited  matter  against  the  ap- 
pellants. 

On  the  Sale  to  McAllister  in  1824,  the  prop- 
erty in  dispute  was  held  by  him  in  trust.  On 
the  lOth  Aug.,  1828,  after  the  release  of  Mrs. 
Dodge,  the  property  was  held  by  him  in  trust; 
and  if  he  did,  as  recited  in  the  instrument  of 
Aug.  12,  1828,  sell  to  O'Fallon  the  interest 
gotten  of  Mrs.  Dod^e  on  the  10th,  he  had  no 
power  to  devest  the  title  of  Long's  heirs  thereby. 

The  entries  of  McAllister  In  Jan.,  1828,  were 
in  fraud  of  the  rights  of  the  heirs  of  Long, 
and  inured  to  their  benefit. 

It  is  impossible  to  conceive  the  ground  on 
which  the  Circuit  Court  dismissed  the  bill  as 
to  these  entries.  McAllister,  who  held  the 
property  as  administrator,  and  who  in  this  way 
learned  of  the  defects  in  the  title,  went  into 
the  market  and  purchased  upon  his  own  mere 
motion,  an  outstanding  title  to  the  trust  estate. 

SeeDeJkvoisey.  Sandfm-d,  HofFm.  Cb.,  195; 
6  Ves.,  678;  8  Mer.,  200;  14  Ves.,  601. 

The  property  when  vested  in  McAllister, 
being  in  equity,  the  property  of  Long's  heirs 
could  only  be  sold  by  proceedings  in  the  Pro- 
bate Court,  in  conformity  to  the  statute  law. 

See  Rev.  Code  of  Mo.,  1825,  Vol.  I.,  p.  106, 
p.  40,  41. 


The  Statute  of  Limitations  Is  not  applicable 
to  the  case,  or  if  it  was,  did  not  begin  to  run 
till  the  deed  to  O'Fallon  in  1838,  which  was  the 
first  repudiation  of  the  trust  by  McAllister. 

Mr.  H.  S.  Geyer,  for  appellee: 

On  the  part  of  the  appellee,  it  is  submitted, 
that  upon  the  case  made  at  the  hearing,  the 
bill  of  the  appellants  was  properly  dismis.sed. 

1.  The  sale  in  Aug  ,  1824,  under  the  decree 
of  the  St.  Louis  Circuit  Court,  was  not  a  sale 
of  any  properly  belonging  to  the  estate  of 
Gabriel  Long,  nor  was  It  a  sale  made  by  the 
administrator,  nor  under  his  direction  or  con- 
trol ;  and  therefore  the  purchase  by  the  admin- 
istrator was  not  a  breach  of  any  trust,  nor  did 
he  become,  in  fact  or  in  law,  a  trustee  for  the 
heirs  ef  Gabriel  Long. 

According  to  the  laws  of  Missouri,  Gabriel 
Long  had  no  estate  in  the  land  embraced  by  the 
mortgage  deed.  The  land  was  held  as  secu- 
rity for  the  debt,  and  could  be  subject  to  sale 
only  as  the  property  of  the  mortgagor,  and  in 
the  mode  adopted  by  the  administrator — by 
decree  of  a  court — the  sale  to  be  made  by  the 
sheriff. 

An  administrator  may  buy  goods  for  his  in- 
testate at  sheriff's  sale  {Haddix  v.  Haddue,  5 
Litt.,  204);  and  so  at  an  open  and  public 
sale,  without  fraud,  an  executor  may  purchase 
the  property  of  his  testator. 

Drayiony. Drayton,  1  Desaus.,  ^1;  Anderson 
V.  Fox,  2  Hen.  &  M.,  245;  McKey  v.  Toung, 
4  Hen.  &  M.,  iS^i; Hudson y.  Hudson,  5Munf., 
180. 

A  person  who  had  married  a  widow  and  ad- 
ministratrix, and  was  acting  guardian  of  the 
minor  heirs,  was  held  to  liave  a  right  to  pur- 
chase the  estate  at  full  price  at  public  sale  di- 
rected by  the  court  for  the  purpose  of  partition. 

McQuire  v.  McOowen,  4  Desaus.,  486.  ■ 

The  case  of  Fellows  v.  Fellows,  4  Oow.,  698, 
704,  7U6,  has  been  cited  as  authority  to  suBtuin 
the  position  of  the  appellant,  that  an  adminis- 
trator who  purchases  land  under  a  judgment 
in  favor  of  the  intestate,  holds  as  a  trustee  for 
the  heirs,  and  cannot  devest  himself  of  the 
trust ;  and  there  is  a  marginal  note  to  that  ef- 
fect, but  it  is  not  warranted  by  the  opinion. 
In  that  case,  the  complainants  sued  as  admin- 
istrators, and  set  up  the  interest  In  the  properly 
as  such,  against  persons  not  heirs,  who  de- 
murred to  the  bill  on  the  ground  that  the  com- 
plainants came  in  two  capacities,  a  part  of  the 
property  having  been  purchased  by  them  at 
sheriff's  sale,  under  a  judgment  in  favor  of 


atlODS.  Tbompgon  v.  Brown,  16  Mass.,  ITS ;  Woods 
V.  Elliott,  48  Hiss.,  168 :  or  to  pay  debts  of  an  Infe- 
rior degree  where  the  asseis  retained  are  InaufQ- 
cient  to  pay  those  of  a  higher  deirree.  Braxton  v. 
Wioslow.  4  Call.,  308 ;  HIntun  v.  Kennedy,  3  S.  C, 
4fie ;  atephens  v.  Barrett,  1  Dana,  ibi ;  Pope  v.  Wick- 
Uffe.  7  1\  B.  Mon.,  212. 

It  a  judgment  la  recovered  affainstan  administra- 
tor, payable  outof  specltled  assets,  any  other  appli- 
cation of  them  will  make  bim  liable  foradeixwta- 
oa.  Davis  V.  Flewelleu,  22  Oa.,  48:  Smith  v.  Jew- 
ett,  40  N.  H.,  513. 

It  docs  not  amount  to  a  dewastavll  if  an  executor 
lead  out  money  of  ttac  testator  not  wanted  for  the 
uses  of  the  will  on  private  security,  provided  he 
exercises  a  fair  and  reasonable  discretion.  Wet>- 
ster  V.  Spencer,  3  Barn.  Ic  A  ,  360. 

Executors  ought  not.  without  Rreat  reason,  to 
permit  m'oney  of  the  testator  to  remain  on  per- 
sonal security  longer  tban  U  absolutely  necessary, 
especially  where  infanta  are  concerned.  Powell  v. 
EvauB,  5  Ves.,  838;  £atrletua  v.  U>ventry,  8  Ves., 

See  19  How. 


466;  French  v.  Hobson,  9  Ves.,  103;  Wilkes  v. 
Steward,  Coop.,  6. 

A  creditor  cannot  charge  as  a  detxutavU  an  act 
not  done  by  his  consent  and  concurrence.  Cuin  v. 
Hawkins,  6  Junes,  192;  noria  the  executor  liable  at 
law,  as  for  a  AtxxutaeU,  in  relation  to  equitable  as- 
sets, unless  by  force  of  a  statute.  Green  v.  Col- 
lins, 6  Ired.,  139;  nor  will  he  be  charged  with  a  dec- 
aistaiiU.  in  respect  of  property  of  which  it  does  not 
appear  that  he  ever  knew  of  its  existence.  Ward 
v.  .Tones,  10  Yerg.,  160. 

Executors  are  as  much  liable  for  loss  bv  mm- 
ftwance,  as  by  misfeasance.  Fisher  v.  SkUlman, 
18  N.  J.  Eq.,  229. 

The  law  requires  from  trustees,  good  faith  and 
due  diligence,  the  want  of  which  is  punished 
by  mailing  ihem  reaponsible  for  the  losses  which 
may  be  auatalned  by  the  property  entrusted  to 
them.  When,  therefore,  a  party  baa  been  guilty  of 
a  decoataDlt,  he  Is  required  to  malte  up  the  loss  nut 
of  bis  own  estate.  11  Vln.  Abr..30»;  1  V'ern.,  328; 
T  Bast.,  2S7;  1  Bmn.,  194;  1  Berg.  &  U.,  241. 

&51 


Digitized  by 


Google 


ud-m 


SCFRBMB  CODBT  OV  THB   UnITBD  STATES. 


T>Ec.  Term, 


lUeir  intestate.  Tho  court  regarded  the  com- 
plainants as  tiaving  averred  substantially  that 
they  purchased  as  administrators,  and  it  was 
not  for  the  defendants  to  question  their  au- 
thority; and  Judge  Sutherland  said,  "  it  is  to 
be  presumed  at  this  stage  of  the  cause,  that 
they  purchased  at  the  request  and  for  the  bene- 
fit of  the  heirs,  and  a  court  of  equity  would 
compel  them  to  account  for  the  estate. 

There  is  no  adjudged  case,  it  is  believed,  in 
which  it  has  been  held  that  an  executor  or  ad- 
ministrator may  not  purchase  property  of 
others  at  a  pubhc  judicial  sale,  under  a  decree, 
judgment,  or  process  in  favor  of  the  testator 
or  intestate,  or  of  his  personal  representatives. 
2.  No  estate  or  interest  in  the  land  in  contro- 
versy was  vested  in  the  heirs  of  Gabriel  Long, 
by  virtue  of  the  tripartite  deed  of  the  Ist  Sept., 
1824,  nor  by  the  deed  of  Catharine  Dodee  to 
Alexander  McAllister,  of  10th  of  Aug.,  1828. 
The  first  of  these  deeds  is  a  mortgage  in  trust 
for  sale.  Under  it,  McAllister,  as  mortgagee, 
held  the  land  to  secure  the  debts  due  to  the  es- 
tate of  Long,  with  power  in  case  of  default  in 
the  payments  stipulated  for,  to  make  sale  ab- 
solutely, at  public  or  private  sale,  of  the  land 
embraced;  the  proceeds  to  be  applied  first  to 
the  payment  of  the  principal  and  interest  of 
the  debt,  and  the  residue,  if  any,  to  b«  paid 
over  to  Mrs.  Dodge — McAllister  held  the  estate 
as  trustee  for  Mrs.  Dodge,  subject  to  the  debt 
due  from  McNair  to  Long's  estate.  The  [>cr- 
sonal  representatives  of  Long,  not  his  heirs, 
held  the  security  for  the  debt,  and  were  enti- 
tled to  enforce  it. 

Before  the  execution  of  the  second  deed, 
McAllister  made  a  settlement  of  his  accounts  as 
administrator  of  Gabriel  Long's  estate,  and  was 
credited  with  the  amount  of  McNair's  debts 
as  desperate,  so  that  he  was  no  longer  charged 
therewith  as  administrator. 

The  land  continued  to  be  held  as  a  security 
for  the  debt  of  McNair,  when  Mrs.  Dodge  con- 
veyed to  McAllister  hen  right  to  redeem  the 
land  which  she  had  purchased  from  the  United 
States,  and  mortgaged  by  the  deed  on  Ist  of 
Sept.,  1824.  McNair's  right  to  redeem,  however, 
still  remained,  until  the  sale  made  to  O'Fallon. 
There  is  no  allegation  or  evidence  that  Mc- 
Allister applied  any  of  the  assets  of  the  estate 
of  his  intestate  to  the  purchase  of  any  part  of 
the  land  in  question,  either  at  the  sheria's  sale 
in  1824,  or  in  consideration  of  the  deeds  of 
Mrs.  Dod^e,  in  1824  and  1828;  the  accounts  of 
the  administrator,  McAllister,  exhibit  no  charge 
against  the  estate  for  anything  paid  on  account 
of  the  land. 

At  the  time  O'Fallon  became  the  purchaser, 
McAllister  held  in  bis  own  right  all  the  estate 
and  interest  of  McNair  and  Mrs.  Dodge  iu  the 
land,  subject  only  to  the  incumbrance  created 
by  the  tripartite  deed  of  1st  Sept.,  1824,  under 
which  he  had  a  complete  power  of  disposition, 
but  was  bound  to  apply  so  much  of  the  pro- 
ceeds of  any  sale  as  was  necessary,  to  the  pay- 
ment of  the  debt  of  McNair  to  Long's  estate. 
That  is,  at  most,  the  land  was  subject  to  a 
mortgage  to  secure  the  debt  to  Long,  which 
inured,  to  the  personal  representatives  of  Long, 
and  not  an  estAte  held  by  McAllister  in  trust  for 
the  heirs. 

If,  therefore,  the  defendant  O'Fallon  could 
be  regarded  as  holding  the  land  precisely  as  it 


was  held  by  McAllister,  he  could  be  required 
only  to  satisfy  the  debt  due  from  McNair  to 
Long's  estate,  or  sell  the  land  and  apply  the 
pro<%ed8  to  the  payment;  but  he  does  not  hold 
the  estate  in  the  land  in  trust  for  the  heirs  of 
Long.  .  The  cause  of  action,  if  any,  against 
him,  is  in  the  personal  representative  of  Q«briel 
Long.  And  even  if  the  heirs  might  prosecute 
an  action  in  a  court  of  equity  for  a  money  de- 
mand, the  interest  of  Alton  Long  was  not  as- 
signed by  his  deed  to  Pemrise,  and  the  bill 
was  properly  dismissed,  because  the  heirs  are 
not  the  proper  parties  complainant,  and  be- 
cause a  part  of  them  only  are  made  parties. 

The  sale  to  O'Fallon  having  been  fairly 
made,  and  a  full  consideration  paid,  the  title 
vested  in  him,  discharged  of  the  incumbrance 
in  favor  of  the  personal  representative  of  Gabriel 
Long,  created  oy  the  deed  of  1st  Sept.,  1824. 

The  sale  was  made  after  the  last  settlement  by 
McAllister  of  his  accounts,  as  admisirator,  with 
the  County  Court  of  St.  Louis,  and  it  does  not 
appear  whether  be  afterwards  accounted  for  the 
proceeds  of  the  sale  or  not.  The  bill  contains  no 
allegation  that  he  failed  to  account,  and  it  was 
not  put  in  issue  in  the  cause.  But  it  is  clear 
that  McAllister  was  authorized  to  make  the  sale 
to  secure  the  money  and  make  the  conveyance, 
and  there  was  no  obligation  on  the  part  of  the 
purchaser  to  see  that  he  accounted  for  the  pro- 
ceeds as  administrator  of  the  estate  of  Long. 

Orant  v.  Hook.  18  8erg.  &  R,  262;  2De8., 
378;  tXeldy.  Hchieffelin,  7  Johns.  Ch.,  160. 

Mr.  Juttice  Campbell  delivered  the  opin- 
ion of  the  court: 

The  appellants,  a  part  of  the  heirs  of  Gabriel 
Long,  deceased,  instituted  this  suit  in  the  Cir- 
cuit Court  against  the  defendant,  to  obtain  a 
decree  for  a  title  to,  and  for  an  account  for  the 
rents  and  profits  of,  a  parcel  of  land  in  St 
Louis,  Missouri. 

The  case  made  in  the  record  is,  that  in  1820, 
Alexander  McNair  and  wife  executed  a  mort- 
gage deed  for  the  land  in  controversy  to  Ga- 
briel Long,  'to  secure  a  debt  not  then  due.  Be- 
fore its  payment,  Long  died,  and  Alexander 
McAllister  was  appointed  to  administer  his  es- 
tate. In  1823  this  administrator  obtained  a 
decree  in  the  Circuit  Court  of  St  Louis  County, 
for  a  foreclosure  of  the  mortgage,  and  an  order 
of  sale,  to  be  executed  after  a  limited  period. 
This  order  was  executedin  August,  1824,  by  a 
public  sale  of  the  property  to  McAllister,  for  a 
small  portion  of  the  debt. 

The  title  of  McNair,  before  this  sale,  had  en- 
tirely  failed.  The  Spanish  concession  and  sur- 
vey, under  which  he  claimed  the  land,  had  been 
surveyed  and  located  by  the  officers  of  the 
Land  Office  so  as  to  exclude  this  parcel,  and, 
in  consequence,  it  was  subdivided  into  five 
fractional  sections;  and  was  subject  to  sale  as 
public  laud.  At  the  date  of  the  sale  by  the 
sheriff,  two  of  these  fractions,  embracing  the 
whole  tract  except  nine  acres,  were  claimed 
bv  Catherine  Dodge,  under  a  patent  from  the 
United  States,  ana  the  remaining  sections  were 
patented  to  McAllister,  as  a  purchaser,  by 
entry  at  the  Land  Ofilce  in  1828. 

In  September,  1822,  Catherine  Dodge  and 
McNair  agreed  to  secure  the  debt  due  to  the  es- 
tate of  Long,  by  a  mortgage  in  favor  of  McAl- 
lister. 
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The  debt  was  divided  into  three  unequal  ior 
stallments,  which  were  to  be  paid  within  three 
years  by  McNair ;  and  Mrs.  Dodge  conveyed  her 
two  fractional  sections,  in  mortgage,  with  a 
power  of  mle  in  the  event  of  a  default,  to  se- 
cure the  performance  of  the  obligation. 

McNair  failed  to  make  the  payments,  and  in 
1828  Mrs.  Dodge  released  to  McAllister  her 
equity  of  redemption  and  her  claim  upon  him 
for  any  surplus  from  the  mortgage,  for  the  con- 
sideration of  one  dollar. 

In  1828  the  defendant  purchased  the  flv^ 
fractional  sections  from  McAllister,  for  a  fair 
price,  and  has  been  in  the  undisputed  posses- 
sion of  the  land  since  1830.  The  defendant 
pleads  the  Statute  of  Limitations  in  bar  of  the 
recovery. 

The  opinion  of  the  court  is,  that  the  convey- 
ances of  Mrs.  Dod^e  to  McAllister  did  not  invest 
the  heirs  of  Gabriel  Long  with  an  equitable 
estate,  or  a  particular  lien  on  the  property  de- 
scribed in  them.  Their  primary  object  was  to 
create  a  security,  or  a  fund,  for  the  pavment  of 
the  debt  of  McNair,  and  to  enable  ftfcAllister 
to  dispose  of  the  land  in  case  of  its  non-pay- 
ment, at  bis  discretion,  for  its  discharge.  The 
release  executed  in  1828  was  not  made  to  ex- 
tinguish any  portion  of  the  debt,  nor  did  it  re- 
move the  obligation  of  McAllister  to  convert 
the  security  into  pecuniary  assets.  His  sale  of 
the  land  was  a  legitimate  exercise  of  the  powers 
of  an  administrator  and  trustee,  and  his  vendee 
was  not  obliged  to  look  to  the  application  of 
the  purchase  money.  TyrreU  v.  Morrit,  1  Dev. 
&  Batt.  Ch.,  559.  His  failure  to  account  was 
a  denattami,  for  which  he  and  his  sureties  are 
liable  on  their  official  bond  at  law;  and  prob- 
ably if  the  land  had  been  retained  by  liim,  or 
any  person  claiming  as  a  volunteer  under  him, 
a  court  of  equity  might  have  permitted  the 
heirv  to  accept  the  property,  instead  of  the  debt 
due  to  the  estate.  But,  in  the  present  instance, 
ibe  defendant  is  a  purchaser  in  good  faith,  and 
is  entitled  to  hold  the  property,  exempt  from 
the  claims  of  the  plaiutiSs.  Hayner  v.  Pea/r- 
gaU,  S  Johns.  Ch..  578. 

Nor  can  the  title  of  the  defendant  to  the 
three  small  fractional  sections,  entered  by  Mc- 
Allister at  the  Land  Office,  and  which  were 
purcha^sed  from  him  by  the  defendant  after  his 
patent  from  the  United  States  had  been  issued, 
be  successfully  questioned  by  the  plaintiCfs. 
The  estate  conveyed  to  Long  by  McNair,  in 
mortgage,  was  known  to  be  without  value  in 
1824.  McAllister  did  not  acquire  by  the  sher- 
iff's deed  any  interest  in  the  laud,  or  profit 
from  his  purchase.  The  land  was  then  a  part 
of  the  public  domain,  and  subject  to  entry  at 
the  Land  Office,  under  the  laws  of  the  United 
States.  Without  considering  whether  there 
was  any  relation  between  this  administrator  and 
these  heirs,  which  precluded  the  former  to 
purchase  the  land  for  his  own  account,  under 
the  principles  of  equity,  we  are  satisfied  tliat 
the  heu^are  not  entitled  to  pursue  their  claim 
against  a  purchaser  for  value,  who  has  not  been 
gruilty  of  fraud  or  collusion. 

The  facts  necessary  to  sustain  the  plea  of  the 
Statute  of  Limitations  are  proved  on  the  part 
of  the  defendant,  and  no  charge  in  the  bill  dis- 
closes a  case  of  exception  from  its  operation. 
PUM  T.  VcMier  et  al.,  9  Pet..  405. 

Decree  of  tM  (HreuM  Court  affirmed. 
See  19  How. 


C.  C.  LATHROP.  Plff.  in  Br., 

«. 

CHARLES  JUDSON. 

(See  S.  C.  19  How.,  ee-SB.) 

Where  exceptions  were  not  taken  In  the  pros 
of  the  trial  l>elow,  and  were  not  made  part  or  the 
record  of  the  court  below  by  bill  of  exceptions, 
they  cannot  t>e  noticed  here. 

Argued  Dee.  11,  1856.       Decided  Jan.  7,  1857. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 

This  suit  was  commenced  in  the  Circuit 
Court  to  recover  the  amount  of  a  judgment 
rendered  by  the  Supreme  Court  of  Louisiana 
for  $1,810  and  Interest  from  May  2, 1845.  Two 
defenses  were  set  up:  Isl.  That  the  debt  of 
the  plaintiff  had  already  been  reduced  to  judg- 
ment, and  that  this  suit  was  a  double  vexation. 
2d.  That  the  defendant,  in  Feb..  1851,  made  a 
cession  of  his  goods  to  his  creditors,  which 
was  accepted  by  them  and  the  proper  court, 
and  that  a  syndic  was  appointed  and  legal  ad- 
ministration had,  and  that  the  plaintiff  was 
represented  by  an  attorney  appointed  for  ab- 
sent creditors;  that  the  debt  was  originally  a 
Louisiana  debt,  and  that  the  plaintiff  was 
bound  by  the  proceedings  of  insolvency. 

The  court  overruled  both  these  defenses,  and 
rendered  judgment  for  the  plaintiff. 

The  plaintiff  in  error,  by  his  counsel,  assigns 
for  error  apparent  on  the  face  of  the  record  in 
this  case: 

Ist.  That  the  exception  and  plea  to  the  ju- 
risdiction of  the  Circuit  Court,  founded  on  the 
fact  that  there  was  at  the  time  an  execution 
then  in  force,  upon  which  a  seizure  liad  been 
made  under  the  judgment  sued  on,  which  is 
found  at  ptwe  26  of  the  record,  was  improper- 
ly overruled. 

2d.  That  the  decision  of  the  lower  court,  to  ' 
the  effect  that  the  original  cause  of  indebted- 
ness was  not  a  Louisiana  contract,  upon  the 
facts  set  forth  in  the  decision  of  the  cobrt,  at 
pp.  40  and  41  of  the  record,  is  erroneous  and 
contrary  to  law. 

Mr.  Miles  Taylor,  for  plaintiff  in  error: 

1.  In  Louisiana  only  one  execution  can  i^isue 
at  a  time  on  a  judgment;  and  when  a  judg- 
ment is  in  the  course  of  execution  in  one  court, 
no  judgment  can  be  had  on  the  same  claim, 
unless  subject  to  the  condition  that  no  execu- 
tion issue  until  the  result  of  the  proceedings 
on  the  execution  be  ascertained. 

Hudson  V.  Daiu/er field,  2  La.,  66;  JfetceU  v. 
Morton,  3  Rob.  La.,  102;  Hennen's  Dig.,  p. 
782,  No.  9. 

2.  Contracts  are  governed  by  the  law  of  the 
place  where  they  are  entered  into,  and  an  obli- 
gation contracted  or  incurred,  is  payable  at  the 
domicil  or  residence  of  the  obligor,  in  the  ab- 
sence of  an  express  stipulation  making  it  pay- 
able elsewhere. 

Lynch  v.  Poitlethwaite,  7  Mart.  La.,  213; 
Hennen's  Dig.,  1068.  Com.  of  Laws,  Nus.  4,  6, 
10;  Shamburgh  v.  Commagene.  10  Mart.  La., 
15;  Hepburn  \.  Toledano,  10  Mart.  La.,  643;  2 
Mart.  N.  S..611. 

Mr.  J.  P.  Benjamiit,  for  defendant  In 
error: 

This  bill  exhibits  a  writ  of  error  prosecuted 
from  the  judgment  of  the  Circuit  Court,  but 
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there  is  neither  assignment  of  error  nor  bin  of 
exceptions. 

It  has  been  so  often  decided  by  this  court 
that  it  cannot  take  cognizance  of  a  cause  pre- 
sented in  this  shape,  that  plaintiff  in  error  could 
not  have  talcen  the  wrrit  with  any  other  design 
than  that  of  obtaining  delay.  Wherefore  it  is 
prayed  that  damages  be  allowed  under  the  17th 
rule  of  court. 

Arthurs  v.  Hart,  17  How.,  6;  Weerm  v. 
George.  13  How.,  100-197;  Bondy.  Brown.  12 
How.,  254;  FiM  v.  U.  8.,  9  Pet,  202;  U.  8. 
T.  King,  7  How.,  888;  ZeOer's  Le»»ee  v.  Eekert, 
4  How.,  289. 

Mr.  Justice  McLean  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court 
for  the  Eastern  District  of  Louisiana. 

The  action  was  brought  on  a  judgment  ren- 
dered by  the  Supreme  Court  of  Louisiana; 
certain  matters  were  set  up  in  the  Circuit  Court, 
as  a  defense,  all  of  which  were  overruled,  and 
judgment  was  entered  for  eighteen  hundred 
and  ten  dollars,  with  interest  and  costs.  The 
only  errors  assigned  io  this  court,  on  which  a 
reversal  of  the  judgment  of  the  Circuit  Court 
is  prayed,  are:  1,  that  at  the  time  suit  was 
brought  on  the  judgment,  in  the  Circuit  Court, 
an  execution  had  been  issued  on  the  same  judg- 
ment in  the  State  court,  which  was  in  full 
force,  and  on  which  a  seizure  had  been  made; 
and  2.  that  the  Circuit  Court  erred  in  holding 
that  the  indebtment  was  not  founded  on  a 
Louisiana  contract. 

These  exceptions  were  not  taken  in  the  prog- 
ress of  the  trial  in  the  Circuit  Court,  and  do 
not  appear  on  the  record.  The  fact  that  an  ex- 
ecution was  issued  and  returned  appears  in  the 
record  of  the  State  court,  but  it  was  not  made 
a  part  of  the  record  of  the  Circuit  Court,  by 
bill  of  exceptions,  and  it  cannot  now  be  no- 
ticed. There  is  no  ground  of  error  on  the  face 
of  the  record,  for  the  action  of  this  court. 

The  judgment  of  the  Oireuit  Court  is  affirmed, 
viiOi  ten  per  cent,  damages. 

cated-SO  How.,  441. 


ROBERT  J.  VERDERWATER,  Appt., 

V. 

EDWARD  MILLS,  Claimant  of  the  Steamer 

Yankee  Blade,  her  Tackle.  &c. 

(See  S.  C,  19  How.,  82-10.) 

JVo  taeit  hyJMtfteaition  of  wssel  for  breach  of 
agreement  to  carry  passengers  and  freight — 
no  Hen.  unless  specially  agreed — adimraUy  ha* 
nojuri»dictio7i  of  such  contract. 

There  Is  no  tacit  hypothecation,  privilege  or  Hen, 
given  by  the  maritime  Inw,  for  a  breach  of  au 
a^eement  Ui  employ  a  vessel  in  carryiiigr  passen- 
gers and  frelgrhttrom  one  port  to  another. 

Where  It  is  no  part  of  such  airreement  that  the 
vefsel  shall  be  hypothecated  as  security  for  per- 
'  (nrraance,  no  Hen  exists. 

Such  agreement  has  none  of  the  features  of  a 
charter-party. 

Every  breach  of  oontraot.where  the  subject  mat- 
ter isasbip  employed  In  navisratlnsrthc  ocean,  does 
not  givoH  privilege  or  lien  on  the  vessel. 

The  mere  fact  that  the  transportation  Is  by  sea 
and  not  by  land,  will  not  l>csumcleut  to  give  the 
Oourt  of  Admiralty  Jurisdiction  of  an  action  for 
breach  of  the  oontraet, 
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APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  Cali- 
fornia. 

The  libel  in  this  case  was  filed  in  the  District 
Court  of  the  United  States  for  the  Northern 
District  of  California,  agaiust  the  steamer  Yan- 
kee Blade,  praying  a  decree  against  her  for 
damages  for  the  breach  of  a  contract,  of  which 
the  following  is  a  copy: 

This  agreement  made  this  24th  day  of  Sept, 
185»,  at  the  City  of  New  York,  between  Ed- 
ward Mills,  as  agent  for  the  owners  of  steam- 
ship Uncle  Sam.  and  William  H.  Brown,  as 
agent  for  the  owners  of  the  steamship  America, 
wltnesseth :  That  said  Mills  and  Brown  hereby 
agree  with  each  other,  as  agents  for  the  owners 
of  said  ships  before  named,  to  run  the  two 
ships  in  connection  for  one  voyage,  on  terms  as 
follows,  viz. :  Of  all  the  moneys  received  for 
passengers,  and  for  freight  contracted  through, 
between  New  York  and  San  Francisco,  both 
ways.  The  Uncle  Sam  shall  receive  seventy-five 
per  cent,  and  The  America  sliall  receive  twenty- 
five  per  cent,,  the  money  to  be  received  here  by 
the  said  E.  Mills,  and  the  share  of  The  America 
to  be  paid  over  to  William  H.  Brown,  or  to  his 
order,  before  the  sailing  of  the  ship,  and  the 
due  share  of  The  America  of  moneys  received 
on  the  Pacific  side  to  be  paid  over  to  said  Brown 
or  to  his  order,  immediately  on  the  arrival  of 
the  passengers  in  New  York,  by  E.  Mills,  who 
guarantees. as  agent  aforesaid,  the  true  and  boa- 
eat  return  of  all  funds'  received  by  his  agents 
on  the  Pacific.  It  is  understood  that  this  trip 
la  to  be  made  by  The  Uncle  Sam,  leaving  San 
Francisco  on  or  about  the  15th  of  October,  and 
The  America,  leaving  New  York  on  or  about 
the  20th  of  October  next. 

Each  ship  is  to  pay  all  the  expenses  of  her 
running  and  outfits,  and  to  be  responsible  for 
her  own  acts  in  every  respect.  Each  ship  is  to 
retain  all  the  moneys  received  for  local  freight 
or  passengers;  that  is,  for  such  freight  and 
passengers  as  only  pay  to  the  ports  the'indivld- 
ual  ship  runs  to,  without  any  division  with  the 
other  ship. 

No  commissions  are  to  be  charged  anywhere 
on  any  receipts  for  The  America  by  said  Mills 
in  division;  but  the  expense  of  advertising,  and 
the  amount  paid  out  for  runners  at  all  points, 
are  to  be  borne  by  each  ship  in  the  same  pro- 
portion as  receipts  are  divided  between  them. 

In  consideration  of  all  the  above,  well  and 
truly  performed  in  good  faith,  Edward  Mills, 
as  agent  for  the  steamship  Yankee  Blade,  here- 
by agrees  that  when  The  America  arrives  at 
Panama,  on  her  voyage  hence  for  the  Pacific 
Ocean,  said  ship  Yankee  Blade  shall  leave  New 
York  at  such  time  as  to  connect  with  The  Amer- 
ica, conveying  passengers  and  freight  on  the 
same  terms  as  hereinbefore  agreed  (say  twenty- 
five  per  cent,  to  The  Yankee  Blade,  and  seven- 
ty five  per  cent,  to  The  America),  provided 
only  that  said  connection  shall  be  made  at  a 
time  that  will  not  prevent  The  Yankee  Blade 
from  making  her  connection  with  The  Uncle 
Sam  at  her  regular  time.       E.  Mills, 

W.  H.  Bkows. 

The  claimants  filed  certain  exceptions,  set- 
ting up  a  want  of  jurisdiction  in  admiralty, 
there  being  no  lien  in  rem  created  by  said  con- 
tract 
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The  District  Court  suBtained  the  ezceptioos 
and  dismissed  the  libel  for  want  of  Jurisdiction. 
This  decree  having  been  affirmed,  ou  appeal, 
by  the  Circuit  Court,  the  libelant  took  an  ap- 
peal to  this  court. 

Mr.  F.  B.  Cutting^,  for  the  appelljint : 

1.  Agreements  for  carrying  passengers  and 
freight  on  the  high  seas  are  maritime  contracts, 
and  may  be  enforced  specifically  against  the 
vessel  by  courts  of  admiralty  pro^eding  in 
rem. 

No  express  pledge  is  necessary  in  order  io 
create  a  lien. 

The  Jurisdiction  in  rem  for  breach  of  con- 
tracts of  affreightments,  by  bills  of  lading  or 
otherwise,  is  recognized  by  numerous  cases. 
The  ground  of  such  jurisdiction  rests.upon  the 
maritime  nature  and  subject  matter  of  the  con- 
tract. 

16  Decis.  U.  S.  C,  723;  8.  C,  6  How..  392. 

Contracts  to  carry  passengers  are  analogous 
in  principle.  The)r  are  of  a  maritime  nature; 
and  when  entered  into  with  a  particular  ship, 
they  bind  her  to  the  due  performance  of  the 
service. 

The  Paeijie,  1  Blatchf.,  676,  and  the  cases  and 
arguments  there  presented. 

2.  This  court  has  recognized  and  adopted 
this  principle. 

(a)  Maritime  torts  to  passengers,  may  be  re- 
dressed in  admiralty  in  rem,  by  reason  of  the 
vessel  being  bound  by  the  contract. 

The  New  Wwld  v.  King,  16  How..  469. 

(b)  The  case  of  The  New  Jeney  Steam  Hati- 
gation  CoTnpany  v.  The  MerehanW  Bank,  6 
How. ,  392.  establishes  that  contracts  to  be  exe- 
cuted on  the  seas,  are  maritime  in  their  nature 
and  within  the  admiralty  jurisdiction,  as  well 
in  personam  as  in  rem.  The  principle  of  that 
caae  embraces  the  present. 

3.  The  contract  by  Mills,  as  agent  of  the 
owner  of  The  Yankee  Blade,  to  proceed  from 
New  York  with  passengers  aijd  freight,  to  car- 
ry them  to  Panama,  and  to  deliver  them  to  The 
America,  to  be  carried  by  her  to  San  Francisco, 
is  for  a  maritime  service,  to  be  performed  upon 
the  sea,  and  within  the  jurisdiction  of  the  Dis- 
trict Court  of  the  United  States. 

(a)  The  mode  or  rate  of  compensation  to  be 
paid  therefor,  does  not  aSect  the  Jurisdiction  of 
the  court, 

(b)  The  agreement  did  not  constitute  a  part- 
nership between  the  steamers. 

The  agreement  to  divide  gross  receipts  was 
merely  a  mode  of  ascertaining  the  compensa- 
tion of  each  vessel  for  her  separate  services. 

(c)  Even  if  the  agreement  were  to  be  treated 
as  a  mutual  arrangement  between  two  vessels, 
for  a  Joint  service,  to  be  rendered  by  them  on 
the  sea — the  compensation  therefor  to  be  an  ap- 
portionment between  them  for  the  whole 
freight  and  passage  mooe^  to  be  earned  by 
both — it  would  be  a  maritime  contract,  over 
which  the  admiralty  has  jurisdiction. 

Andrem  v.  WaU.  3  How.,  508. 

(<f)  The  contract  is  not  one  merely  preliminary 
to  a  charter-party,  but  is  a  complete  arran^- 
ment  to  be  treated  as  a  charter  p>arty,  contam- 
ing  in  itself  the  substantial  provisions  of  such 
an  instrument — a  definite  voyage  to  be  per- 
formed on  one  side,  and  a  definite  compensation 
to  be  paid  therefor,  by  the  other. 

8  Sumn.,  1-14,  148. 
See  19  How. 


The  question  of  jurisdiction  does  not  depend 
upon  the  particular  name  or  character  of  the  in- 
strument, but  whether  it  imports  a  maritime 
contract  or  not. 

The  Tribune,  3  Sumn.,  145,  148. 

(«)  The  objection  of  the  Circuit  Court  that 
the  contract  was  made  by  the  owners  at  the 
home  port,  does  not  appear  to  be  authorized  by 
any  fact  established  in  the  case.  It  does  not 
appear  where  the  owner  or  owners  of  The  Yan- 
kee Blade  resided  at  the  time  of  the  contract, 
nor  what  was  her  home  port. 

(/)  But  assuming  that  The  Yankee  Blade 
belonged,  to  New  York,  and  that  her  owners 
resided  there  at  the  time  of  the  contract,  the 
Circuit  Court  erred  in  supposing  that  there 
could  be  no  lien  for  that  reason.  The  exist- 
ence of  a  lien  depends  on  the  nature  of  the 
contract;  and  if  that  be  maritime  and  creates  a 
lien,  the  circumstance  that  it  is  executed  by 
the  owner  in  person  does  not  aSect  it. 

1  Valin,  Ord.  Dela  Mar.,  630,  Li  v.  8.  tit.  I., 
art.  2;  2  Boul.  Pat.  Druit^  Com.,  298;  3  Pardes- 
sus,  Loi»  Mar.,  159;  3  Pardessus,  281.  427;  3 
Boucher  Consul.  379,  sec.  675;  457,  sec.  870;  4 
Pardessus,  40. 

When  bills  of  lading  are  signed  in  the  home 
port  by  the  owner,  the  lien  of  the  shippers  ex- 
ists equally  as  if  tiie  master  had  signed  them. 

The  following  are  cases  of  liens  created  by 
contracts  made  with  the  owners  in  the  home 
port. 

ne  Pacific,  1  Blatchf.,  576;  Tlie  Aberfoyle, 
1  Blatchf.,  360;  Bcarte  v.  Pigi  Copper,  1  8to.. 
314;  The  Mary,  1  Pwne,  671;  The  Draco,  2 
Sumn..  179. 

(o)  The  conclusion  of  the  learned  Circuit 
Judge,  that  this  was  a  personal  agreement  be- 
tween the  owners  of  the  two  ships,  and  that  a 
personal  credit  existed  which  excluded  the  idea 
of  a  lien  on  the  vessels,  is  not  authorized  by 
the  facts. 

The  contract  describes  each  of  the  parties  to 
it.  "as agents "  of  the  owners.  The  " agents " 
acted  as  representatives  of  the  vessels;  the  own- 
ers are  not  named  or  referred  to.  The  inference 
is,  that  a  mere  personal  credit  was  not  relied  on 
to  the  exclusion  of  a  lien. 

Mr.  M.  Blair,  for  appellee: 

1.  I  contend  that  the  contract  on  which  this 
proceeding  is  founded,  is  not  a  maritime  con- 
tract. 

It  is  an  agreement  between  the  owners  of 
two  steamships  to  run  their  vessels  in  combina- 
tion, in  the  transportation  of  freight  and  pas- 
sengers, between  New  York  and  San  Francisco, 
and  to  divide  the  proceeds  between  them ;  and 
also  an  engagement  by  one  of  the  parties  who 
is  to  receive  all  the  money,  to  pay  over  to  the 
other  bis  proportion. 

So  much  of  this  contract  as  relates  to  mari- 
time service  is  but  preliminary.  No  maritime 
service  is  contracted  for,  from  one  to  the  other. 
Such  services  are  thereafter  to  be  contracted  for, 
and  rendered  to  other  persons,  by  both  parties. 
In  such  case  there  is  no  Jurisdiction. 

Andrews  v.  Efseit  Ins.  Co.,  3  Mass.,  6 

There  is  no  difference  in  principle  in  this 
from  the  contract  which  this  court  consid- 
ered in  the  case  of  The  Orleans  v.  Pliabut,  11 
Pet.,  175. 

Consortship,  it  is  true,  is  treated  as  a  class  on 
maritime  contracts,  by  jt<4y«  Conkling,  pp.  16, 
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236,  849,  of  hU  Admiralty  Jurisdiction;  but  lie 
says  the  case  of  Andretos  y.  Wall,  8  How., 
5^,  is  the  only  reported  case  relating  to  it. 

The  case  of  Cutler  \.  liae,  7  How.,  780,  also 
shows  that  the  nature  of  the  consideration  will 
not  give  character  to  a  contract,  or  give  juris- 
diction even  in  personam. 

2.  But  if  this  be  regarded  a  maritime  con- 
tract at  all,  it  is  certainly  only  partly  so;  the 
object  as  between  the  partiCis  being  to  stipulate 
for  the  division  of  the  proceeds  to  accrue  to 
them  from  their  services  to  others.  It  there- 
fore falls  within  the  cases  of  Plummer  v.  Webb, 
4  Mas.,  380,  and  L' arena  v.  JIanwaring,  Bee, 
199,  in  which  the  court  declined  jurisdiction, 
because  the  whole  contract  was  not  of  a  mari- 
time nature. 

8.  But  the  proceeding  is  >n  rem,  and  the  dis- 
trict courts  admits  now  that  they  have  not  ju- 
risdiction to  enforce  maritime  contracts  by  such 
proceedings,  unless  the  contract  exfjressly  or  by 
implication  creates  a  lien  on  the  ship. 

r/us  Draco,  2  Sumn.,  180. 

It  is  contended  that  this  contract  is  in  the 
nature  of  a  charter-party,  and  therefore  a  lien  is 
implied. 

ijee  definition  of  "  charter  party,"  Abbott, 
p.  241. 

It  is  certainly  not  a  contract  for  the  hiring  of 
a  ship,  or  any  part  of  one;  nor  is  it  a  contract 
for  the  transportation  of  persons  or  property. 
The  parties  to  such  contracts  are  carriers  of 
one  side,  and  freighters.charterers,  or  passengers 
of  the  other. 

But  even  an  express  contract  of  affreight- 
ment creates  no  lien  on  the  vessel  till  the  cargo 
is  shipped. 

7%«  Freemany.  Buckingham,  18  How.,  188. 

4.  The  case  of  Blaine  v.  The  Charles  Carter,  4 
Cranch,  831,  shows  that  the  law  does  not  favor 
implied  hypothecations  of  a  ship,  in  obligations 
executed  by  the  owner  in  the  home  port;  and 
this  is  admitted  by  Judge  Story,  in  the  case  of 
The  Draco,  above  cited.  In  the  absence  of  any 
precedent  or  established  usage  creating  a  lien 
iu  like  ca.se8,  with  reference  to  which  the  par- 
ties could  be  presumed  to  have  contracted,  there 
ought  to  be  explicit  language  in  the  contract  it- 
self to  create  such  a  lien. 

3fr.  JutUee  Grier  delivered  the  opinion  of 
the  court: 

The  libel  in  this  case  sets  forth  a  contract  be- 
tween the  owners  uf  certain  steamboats,  of 
which  The  Yankee  Blade  was  one,  to  convey 
freight  and  passengers  between  New  York  and 
California.  Among  other  things,  it  was  agreed 
ttmt  The  America  should  proceeid  to  Panama, 
and  The  Yankee  Blade  should  leave  Kew  York 
at  such  time  as  to  connect  with  The  America. 
The  owner  of  The  Yankee  Blade  refused  to  em- 
ploy his  vessel  according  to  this  agreement,  and 
sent  her  to  the  Pacific  under  a  contract  with 
other  persons.  For  this  breach  of  contract  the 
libelant  demands  damages,  assuming  that  the 
vessel  is  subject,  under  the  maritime  law,  to  a 
lien  which  may  be  enforced  in  rmn  in  a  court 
of  admiralty. 

The  Circuit  Court  dismissed  the  libel,  being 
of  opinion  "that  the  instrument  is  of  a  descrip 
tion  unknown  to  the  maritime  law;  that  it  con- 
tains no  express  hypothecation  of  the  vessel, 
and  the  law  does  not  imply  one." 


In  support  of  his  allegation  of  error  in  this 
decree,  the  learned  counsel  for  the  appellant  has 
endeavored  to  establish  the  following  proposi- 
tion: 

"Agreements  for  carr^g  passengers  are 
maritimp  contracts,  pertaining  exclusively  to 
the  business  of  commerce  and  navigation,  and 
consequently  may  be  enforced  specifically 
against  the  vessel  by  courts  oi,  admiralty  pro- 
ceeding in  rem. 

Assuming,  for  the  present,  the  premises  of 
this  proposition  to  be  true,  let  us  inquire 
whether  the  conclusion  is  a  legitimate  couae- 
quence  therefrom. 

The  maritime  "  privilege"  or  lien  is  adopted 
from  the  civil  law,  and  imports  a  tacit  hypothe- 
cation of  the  subject  of  it.  It  is  a  "jus  m  re," 
without  actual  possession  or  any  right  of  pos- 
session. It  accompanies  the  property  into  the 
hands  of  a  b<majide  purchaser.  It  can  be  ex- 
ecuted and  devested  only  by  a  proceeding  in 
rem.  This  sort  of  proceeding  against  personal 
property  is  unknown  to  the  common  law,  and 
is  peculiar  to  the  processof  courts  of  admiralty. 
The  foreign  and  other  attachments  of  prop- 
erty in  the  state  courts,  though  by  analogy 
loosely  termed  proceeding^  in  rem,  are  evidently 
not  within  the  cata^ry.  But  this  privilege  or 
lien,  though  adhering  to  the  vessel,  is  a  secret 
one:  it  may  operate  to  the  prejudice  of  general 
creditors  and  purchasers  without  notice;  it  it 
therefore  " stricli  juris,  "and  cannot  ire  ex- 
tended by  construction,  analogy,  or  inference. 
"  Analogy,"  says  Pardessus  Jjiroit  dr..  Vol. 
III.,  597),  "cannot  afford  a  decisive  argument, 
because  privileges  are  of  strict  right.  They  are 
an  exception  to  the  rule  by  which  all  crediton 
have  equal  rights  in  the  property  of  theii'  debtor, 
and  an  exception  should  be  declared  and  de- 
scribed in  express  words;  we  cannot  arrive  at  it 
by  reasoning  from  one  case  to  another." 

These  principles  will  be  found  stated,  and 
fully  vindicated  by  authority,  in  the  cases  of 
The  Young  Mechame,  2  Curt. ,  404,  and  Kiertagt, 
Ibid.,  431;  see,  also.  Earmer  v.  BeU,  23  £.  l. 
&  £.,  63. 

Now,  it  is  a  doctrine  not  to  be  found  in  any 
treatise  on  maritime  law,  that  every  contract  by 
the  owner  or  master  of  a  vessel,  for  the  future 
employment  of  it,  hypothecates  the  vessel  for  iu 
performance.  This  lien  or  privilege  is  founded 
on  the  rule  of  maritime  law  as  stated  by  Cleirtc 
(597) :  "  Le  batel  est  obligie  d  la  marchandise  tt 
la  jnardiandise  au  baUl."  The  obligation  is 
mutual  and  reciprocal.  The  merchandise  is 
bouud  or  hypothecated  to  the  vessel  for  freight 
and  charges  (unless  released  by  the  covenantsof 
the  charter-party),  and  the  vessel  to  the  cargo. 
The  bill  of  lading  usually  seta  forth  the  terms 
of  the  contract,  and  shows  the  duty  assumed  by 
the  vessel.  Where  there  is  a  charter-party,  its 
covenants  will  define  the  duties  imposed  on  ibe 
ship.  Hence  it  is  said  (1  Valin,  Ordon.  de  Mar., 
b.  8.  tit.  1,  art.  11),  that  "  the  ship,  with  her 
tackle,  the  freight  and  the  cargo,  are  respect- 
ively bound  {ajf'ecte)  by  the  covenants  of  the 
charter-party."  But  (his  duty  of  the  vessel,  to 
the  performance  of  which  the  law  binds  her  by 
hypothecation,  is  to  deliver  the  cargo  at  the 
time  and  place  stipulated  in  the  bill  of  lading 
or  charter-party,  without  injury  or  deleriors- 
tion.  If  the  cargo  be  not  placed  on  board,  it  is 
not  bound  to  the  vessel,  and  the  vessel  cannot 
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be  in  default  for  the  nondelivery,  in  good  order, 
of  goods  never  received  on  board.     Conse- 

?[uentiy,  if  the  master  or  owner  refuses'to  per- 
orm  bis  contract,  or  for  any  other  reason  the 
ship  does  not  receive  cargo  and  depart  on  her 
voyage  according  to  contract,  the  charter  has 
no  privilege  or  maritime  lien  oi)  the  ship  for 
such  breach  of  the  contract  by  the  owners,  but 
must  resort  to  his  personal  action  for  damages, 
as  in  other  cases. 

See  a  Boulay,  Pc^  Droit  Com.  &  Mar.,  299, 
where  it  is  said,  "  Hors  ces  deux  cas  (viz. :  de- 
fault in  deliverv  of  the  goods,  or  damages  for 
deterioration),  il  n'y  a  pas  de'  privilege  fi  pre- 
tendre  de  la  part  du  marchand  chargeur;  car  si 
les  dommages  et  intfirets  n'ont  lieu  que  pour 
ref  us  de  depart  du  navire,  pour  depart  tardif  ou 
precipite,  pour  saisie  du  navire  ou  autrement  il 
est  evident  que  a  cet  egard  la  creance  est  sim- 
ple et  ordinaire,  sans  aucune  sorte  de  privi- 
lege." 

Thus,  in  the  case  of  The  City  of  .London,  1 
W.  Rob..  89,  it  was  decided  that  a  mariner  who 
had  been  discharged  from  a  vessel  after  articles 
bad  been  signed,  might  proceed  in  the  admiralty 
in  a  suit  for  wages,  the  voyage  for  which  he 
was  engaged  having  been  prosecuted;  but  if  the 
intended  voyage  t)e  altogether  abandonded  by 
the  owner,  the  seaman  must  seek^his  remedy  at 
common  law  by  action  on  the  case. 

And  this  court  has  decided,  in  the  case  of  The 
Schooner  Freeman  v.  Btiekingham,  18  How., 
188,  "  that  the  law  creates  no  lien  on  a  vessel 
as  a  security  for  the  performance  of  a  contract 
to  transport  cargo,  until  some  lawful  contract 
of  affreightment  is  made,  and  a  cargo  shipped 
under  it." 

Now,  the  damages  claimed  by  the  libelant. 
in  this  case,  are  not  for  the  nondelivery  of 
merchandise  or  cargo  at  the  time  and  place  ac- 
cording to  the  covenants  of  a  charter-party,  or 
for  their  injury  or  deterioration  on  the  voyage, 
but  for  a  refusal  of  the  owners  to  employ  the 
vessel  in  carrying  passengers  and  freight  from 
New  York  so  as  to  connect  with  The  America 
when  she  should  arrive  at  Panama.  The  own- 
ers have  not  made  it  a  part  of  their  agreement 
that  their  respective  vessels  should  be  mutually 
hypothecated  as  security  for  the  performance  of 
their  agreement;  and,  as  we  have  shown,  there 
is  no  tacit  hypothecation,  privilege,  or  lien, 
^ven  by  the  maritime  law. 

We  have  examined  this  case  from  this  point 
of  view,  because  the  libel  seems  to  take  it  for 
granted  that  every  breach  of  contract,  where 
the  subject  matter  is  a  ship  employed  in  navi- 
gating the  ocean,  gives  a  privilege  or  lien  on  the 
vessel  for  the  damages  consequent  thereon,  and 
because  it  was  assumed  in  the  argument,  that  if 
this  contract  was  in  the  nature  of  a  charter- 
party,  or  had  some  features  of  a  charter  party, 
the  court  would  extend  the  maritime  lien  by 
analogy  or  inference  for  the  sake  of  giving  the 
libelant  this  remedy,  and  sustaining  our  juris- 
diction. But  we  have  shown  this  conclusion  is 
not  a  correct  inference  from  the  premises,  and 
that  this  lien,  being  strieti  juris,  will  not  be  ex- 
tended by  construction.  It  is,  moreover,  abund- 
antly evident  that  this  contract  has  none  of  the 
features  of  a  charter-party.  A  charter-party  is 
defined  to  be  a  contract  by  which  an  entire  ship, 
or  some  principal  part  thereof,  is  let  to  a  mer- 
chant for  the  conveyance  of  goods  on  a  de- 
See  19  How. 


termined  voyage  to  one  or  more  places.    Abb 
Ship.,  241. 

Now.  by  this  agreement,  the  libelant  has  not 
hired  The  Yankee  Blade,  or  any  portion  of  the 
vessel;  nor  have  the  master  or  owners  of  the 
ship  covenanted  to  convey  any  merchandise  for 
the  libelant,  nor  has  he  agrned  to  furnish  them 
any.  But  the  agent  for  The  Yankee  Blade 
"  agrees  that  when  The  America  arrives  at 
Panama,  The  Yankee  Blade  shall  leave  New 
York, conv^yingpassengers and  freight,"  which 
were  afterwards  to  be  received  by  The  America 
and  transported  to  San  Francisco;  and  the  pas- 
sage money  and  freight  earned  was  to  be  divided 
between  them — 86  per  cent,  to  The  Yankee 
Blade,  and  75  to  The  America. 

This  is  nothing  more  than  an  agreement  for  a 
special  and  limited  partnership  in  the  business 
of  transporting  freight  and  passengers  between 
New  York  and  San  Francisco,  and  the  mere 
fact  that  the  transportation  is  by  sea,  and  not  by 
land,  will  not  be  sufficient  to  give  the  court  of 
admirality  jurisdictionpf  an  action  for  a  breach 
of  the  contract.  It  is  not  one  of  those  to  which 
the  peculiar  principles  or  remedies  given  by  the 
maritime  law  have  any  special  appacation,  and 
is  the  fit  subject  for  the  jurisdiction  of  the  com- 
mon law. 

Tfte  decree  of  the  Circuit  Courtis,  therefore,  af- 
firmed. 

AlTff-HoAll.,  9. 

Clt^-24  How.,  892;  9  WaU.. 468 ;  1  Brown,  177, 178, 
219,  220:  1  Bias.,  196,  396,  897,  399:  i  BiiMi.,  17;  1 
Spraffue,  480,  482, 483 ;  Deadv,  183;  1  Cliff.,  62, 328 ;  2 
CUff.,16;  2  Ben.,  296 ;  7  Blatobf.,  218. 


WILLIAM  H.  SEYMOUR  and  LAYTON  8. 
MORGAN,  Plfft.  in  Br., 
». 

CYRUS  H.  Mccormick. 

(See  S.  C,  19  How.,  96-107.) 

Patent — disclaimer,  unreasonable  delay  in  mak- 
ing, effect  of  on  costs  and  suit — prior  descrip- 
tion in  book,  not  evidence  of  prior  operation. 

Under  the  Act  of  March  a  1887.  plaintiff  will  t>e 
refused  costs  for  unreasonable  delay  of  disclaimer 
before  suit  brougbt,  of  any  part  of  his  Invention 
not  new. 

The  Krsntlni;  of  the  patent  for  the  improvement, 
toaethor  with  the  opinion  of  the  court  Iwlow  main- 
talninarits  validity,  repel  any  iaferenoeof  unrea 
sonable  delay  In  correctlnnr  the  claims. 

Under  such  uircumatances,  the  patentee  has  the 
rlgrht  to  Insist  upon  it,  and  not  disclaim  it,  until  the 
highest  court  to  which  it  can  be  carried  has  pro- 
niiunoed  Itsjudirment. 

A  description  of  an  Improvement  In  "  Loudon's 
Eneyclopsedta  of  Agriculture  "  before  the  patent 
is  not  evidence  for  Jury  that  improvement  op- 
erated successfully  before  the  patent.  See.  IB 
of  the  Patent  Act  of  18%  is  the  only  authority  for 
admlttinfr  the  book  In  evidence. 

Argued  Dec.  10,  1856.       Decided  Jan.  7,  1867. 

IN   ERROR   to  the   Circuit  Court  of  the 
United  Stated  States  for  the  Northern  Dis- 
trict of  New  York. 

The  original  writ  was  sued  out  of  the  Cir- 
cuit Court  in  the  June  Term,  1850.  The  dec- 
laration was  filed  August  23d,  1850,  alleging 
that  Cyrus  H.  McCormick  was  the  first  and 
original  inventor  of  three  certain  improvements 
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"in  machines  for  reaping  all  kinds  of  small 
grain,"  for  which  three  letters  patent  had  been 
granted  to  him  by  the  Commissioners  of  Pat 
ents  of  the  United  States.  The  first,  dated  June 
21, 1834;  the  second,  Jan.  31,  1845;  the  third, 
Oct.  23a,  1847,  and  that  the  defendants  had 
manufactured  and  sold  large  numbers  of  reap- 
ing machines,  substantially  like  those  patented 
by  said  McCormick  in  the  said  two  last  men- 
tioned letters  patent,  without  license  or  per- 
mission. 

The  defendants  below  prayed  oyer  of  the 
three  letters  patent  set  out  in  the  declaration, 
and  it  was  given. 

The  defendants  pleaded  the  general  issue, 
and  gave  notice  of  various  prior  inventions  and 
publications,  in  public  works,  which  they  de- 
signt-d  to  give  in  evidence  in  their  defense. 

This  case  has  once  been  before  this  court,  and 
was  sent  back  for  a  new  trial,  on  the  ground 
of  an  error  in  the  instructions  as  to  damages. 

16  How..  480. 

The  former  trial  was  on  the  patent  of  Oct. 
28,  1847. 

The  plaintifb'  recovery  in  the  present  case 
was  on  the  patent  of  Jan.  81,  1845.  The  claims 
of  the  plaintiffs  in  that  patent    were  as  fol- 
lows: 

"I  claim,  Isl.  The  curved  (or  angled  down- 
ward, for  tlie  purpose  described)  Dearer,  for 
supporting  the  blaae  in  tlie  manner  described. 

2d.  I  claim  the  reversed  angle  of  the  teeth 
of  the  blade,  in  manner  described. 

8d.  I  claim  the  arrangement  and  construc- 
tion of  the  fingers  (or  teeth  for  supporting  the 
grain),  so  as  to  form  the  angular  spaces  in 
front  of  the  blade,  as  and  for  the  purpose  de- 
scribed. 

4th.  I  claim  the  combination  of  the  t)ow  L, 
and  dividing  iron  M,  for  separating  the  wheat 
in  the  way  described. 

5th.  I  claim  the  setting  of'  the  lower  end  of 
the  reel  post  R  behind  the  blade,  curving  it  at 
R  2,  and  leaning  it  forward  at  top,  thereby 
favoring  the  cutting,  and  enabling  me  to  brace 
it  at  top  by  the  front  brace  (8).  as  described, 
which  I  claim  in  combination  with  the  post. 
Gyros  H.  McCormick." 

The  exceptions  taken  on  the  trial  and  incor- 
porated in  a  bill  of  exceptions,  are  twenty  in 
number,  whereof  the  first  twelve  are  to  rul 
ings  admitting  or  rejecting  evidence,  and  the 
last  eiphU  to  the  charge. 

Portions  of  the  charge  to  the  jury  were  sub- 
stantially as  follows:  the  patent  upon  which 
the  action  is  founded,  was  issued  to  the  plaint- 
iff on  Jan.  31,  1845,  for  an  improvement  in 
reaping  machines.  It  seems  that  his  experi- 
ments began  as  early  as  1830  or  18;ll,  and  were 
continued  down  to  1834,  when  he  first  obtained 
a  patent  thereon.  This  machine,  however,  was 
not  a  successful  one,  and  this  seems  to  have 
been  the  fate  of  the  experiments  down  to  1845, 
when  a  second  patent  was  taken  out  for  im- 
provements on  the  first  one.  The  machines  did 
not  go  into  general  or  successful  operation 
until  after  the  arrangement  of  the  seat  for  the 
raker  upon  it,  which  was  patented  in  1847. 
Then  the  machines  l>ecame  eminently  success- 
ful. 

The  improvements  which  were  patented  in 
1845.  and  which  were  claimed  by  the  plaintiff 
to  have  perfected  his  machine  of  1884,  at  far 
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as  it  respects  cutting  the  grain  and  laying  it  on 
the  platform,  are  two:  the  divider  and  the  re- 
arrangement of  the  reel-post. 

It  is  said  that  neither  of  these  iinprovemenls,M- 
suming  that  the  plaintiff  was  the  author  of  them, 
is  of  a  description  entitling  it  to  be  regarded  as 
the  subject  of  the  patent  under  our  patent  law. 
An  improvement  upon  a  machine,  to  constitute 
it  an  invention  within  the  meaning  of  the  law. 
must  be  new,  not  known  or  in  use  iwfore:  and 
it  must  also  be  useful ;  in  other  words,  the  per- 
son claiming  the  improvement  must  have  found 
out  himself,  and  created  and  constructed  an 
improvement  which  had  not  before  been  foiiod 
out  or  produced  by  any  person,  and  which  is 
beneficial  to  the  public.  This  novelty  worked 
out  by  the  mind  of  the  inventor,  connected  with 
utility,  constitutes  the  essence  of  the  patenili- 
ble  sub-ject  under  the  law. 

It  is  said  by  the  learned  counsel  of  the  defend- 
ants, that 'there  is  a  claim  in  the  patent  out- 
side of  the  two  claims  that  are  in  controverey, 
which  is  void,  because  McCormick  appears, 
from  the  evidence,  not  to  have  l>een  its  orig- 
inal and  first  inventor,  and  that  inasmuch  as  be 
had  made  one  void  claim,  his  patent  is  void,  as  it 
respects  all  the  other  claims.  Although  the  evi- 
dence may  show  that  be  was  the  original  and 
first  inventor  of  all  those  other  claims,  as  re- 
gards the  law  applicable  to  this  point,  the 
learned  counsel  is  not  strictly  correct.  The  law 
is  this:  if  a  patentee  makes  a  claim  which  is 
not  well  founded  in  the  same  patent  with  other 
claims  which  are  well  founded,  he  may  dis- 
claim, within  a  reasonable  time,  that  which  he 
had  nn  right  to  claim,  and  then  his  patent  will 
be  ^ood  as  to  the  residue — as  good  as  if  it  had 
originally  issued  only  for  claims  which  are  valid. 
If  be  omits  to  make  a  disclaimer,  but  brings  a 
suit  for  the  violation  of  his  patent,  and  it  satis- 
factorily appears  upon  the  trial  that  he  is  enti- 
tled to  be  protected  in  a  portion  of  the  claims  set 
up  in  his  patent,  but  that  he  is  not  entitled  to  be 
protected  in  respect  to  another  portion,  he  is 
still  entitled  to  damages  for  a  violation  of  the 
valid  portion  of  his  claims,  the  same  as  if  all 
the  claims  were  valid,  so  far  as  regards  the 
mere  right  of  recovery,  but  he  gets  no  costs. 
That  is  the  law.  It  has  this  qualification:  if  the 
jury  are  satisfied  that  there  has  lieen  unreason- 
able negligence  and  delay  on  the  part  of  the 
patentee,  in  making  a  disclaimer  as  respects 
the  invalid  part  of  nis  patent,  then  the  whole 
patent  is  inoperative,  and  the  verdict  must  be 
for  the  defendants;  as  in  this  case,  the  claim 
on  which  the  question  arises  is  as  follows: 

"  I  claim  the  reversed  angle  of  the  teeth  of  tlie 
blade,  in  manner  described."  It  is  said  by  the 
defendants  that  the  plaintiff  was  not  the  first 
inventor  of  that  arrangement,  but  that  Moore 
was.  Assuming  that  the  position  of  the  learned 
counsel  for  de^ndants  is  right,  that  the  plaintiff 
was  not  the  first  inventor  of  what  is  claimed  in 
that  claim,  if  you  believe  that  he  was  the  first  in- 
ventor of  the  divider,  and  of  the  arrangement 
of  the  reel-post,  he  may  still  be  entitled  to  re- 
cover damages,  unless  he  has  unreasonably 
neglected  and  delayed  to  enter  a  disclaimer  for 
what  is  covered  by  the  claim  in  regard  to  the 
reversed  angle  of  the  teeth. 

The  claifa)  in  question  is  founded  upon  two 
parta  of  the  patent.  As  the  construction  of  that 
claim  is  a  question  of  Uw,  we  shall  construe  it 
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for  your  guidance.  In  the  fore  part  of  the  pat- 
ent, we  ha  ve  a  description  of  the  blade  and  of  the 
blade  caseandof  tbecuttter.  and  of  the  mode  of 
fastening  the  blade  and  blade  case  and  the  cut- 
ter, and  of  the  machinery  by  which  the  ar- 
rangement is  made  for  the  cutter  to  work.  We 
have  also  the  description  of  the  spear-shaped 
Angers,  and  of  the  mode  by  which  the  cutter 
acts  in  connection  with  those  fingers.  Then, 
among  the  claims,  are  these:  "  2.  I  claim  the 
reversed  angle  of  the  teeth  of  the  blade  in  man- 
ner described.  3.  I  claim  the  arrangement  for 
the  construction  of  the  fingers  or  teeth  for  sup- 
porting the  grain,  so  as  to  form  the  angular 
spaces  in  front  of  the  blade,  as  and  for  the  pur- 
pose described.  Now,  it  is  insisted  on  the  part 
of  the  learned  coun.scl  for  the  defendants,  that 
this  second  claim  is  one  simply  for  the  reversed 
angles  of  the  sickle  teeth  of  the  blade.  These 
teeth  are  common  sickle  teeth,  with  their  an- 
gles alternately  reversed  in  spaces  of  an  inch 
and  a  quarter,  more  or  less.  The  defendants 
insist  that  the  second  claim  is  merely  for  the 
reversed  teeth  on  the  edge  of  the  cutter,  and 
that  the  reversing  of  the  teeth  of  the  common 
sickle  as  a  cutter  in  a  reaping  machine,  was  not 
new  with  the  plaintiff;  and  that  if  it  was  new 
with  him,  he  had  discDvered  it  and  used  it  long 
before  his  patent  of  1845.  The  defendants 
claim  that  Moore  had  discovered  it  as  early  as 
1837  or  1838;  and  it  would  also  seem  that  the 
plaintiff  had  devised  and  used  it  at  a  very  early 
day  after  his  patent  of  1834— that  is,  the  mere 
reversing  of  the  teeth.  But  on  looking  into  the 
plaintiffs  patent  more  critically,  we  are  in- 
clined to  think  that  when  the  plaintiff  says,  in 
his  second  claim,  "  I  claim  the  reversed  angle 
of  the  teeth  of  the  blade,  in  manner  described," 
be  means  to  claim  the  reversing  of  the  angles 
of  the  teeth  in  the  manner  previously  described 
in  his  patent.  You  will  recollect  that  it  has  been 
shown  in  tiie  course  of  the  trial,  that  in  the 
operation  of  the  machine,  the  straw  comes  into 
the  acute  angled  spaces  on  each  side  of  the 
spear-shaped  fingers,  and  that  the  angles  of  the 
fingers  operate  to  liold  the  straws,  while  the 
dckle  teeth,  being  reversed,  cut  in  lx)th  direc- 
tions as  the  blade  vibrates.  The  reversed  teeth 
thus  enable  the  patentee  to  avail  himself  of  the 
angles  on  both  sides  ofthe  spear-shaped  fingers: 
whereas,  if  the  sickle  teeth  were  not  reversed 
in  sections,  but  all  ran  in  one  direction  like  the 
teeth  in  the  common  sickle,  he  could  use  the 
acute  angles  upon  only  one  side  of  the  fingers, 
because  the  cutter  could  cut  only  in  one  direc 
tion.  We  are.  therefore,  inclined  to  think  that 
the  patentee  intended  to  claim,  by  his  second 
claim,  the  cutter  having  the  angles  of  its  teeth 
reversed  in  connection  with  the  angles  thus 
formed  by  the  peculiar  shape  of  the  fingers; 
and  as  it  is  not  pretended  that  any  person  in- 
vented that  improvement  prior  to  the  plaintiff. 
the  point  relied  on  in  this  respect  by  the  learned 
counsel  for  the  defendants,  fails. 

The  remainder  of  the  charge  related  to  the 
question  of  damages.  The  exceptions  to  the 
charge  were  as  follows: 

To  so  much  of  the  charge  of  the  court  as  in- 
structed tlie  jury  in  substance  that  the  plaint- 
iff, in  bis  patent  of  Jan.  81,  1845,  did  not  claim 
the  reversed  angle  of  the  teeth  of  the  blade  as 
a  dis'.inct  invention,  but  only  claimed  it  in 
combination  with  the  peculiar  form  of  the  fin- 
See  l»  How. 


gers  described  in  the  same  patent,  the  defend- 
ants' counsel  excepted. 

The  defendants'  counsel  requested  the  court  to 
instruct  the  jury  that  if  they  should  be  satis- 
fied that  Hiram  Moore  was  the  first  inventor  of 
the  reversed  an^le  of  the  teeth  of  the  blade,  and 
that  the  plaintiff  was  notified  of  that  fact  by 
the  testimony  of  Moore  on  the  trial  of  this 
cause,  in  June,  1851,  and  had  not  yet  dis- 
claimed that  invention;  then,  in  judgment  of 
law.  he  has  unreasonably  delayed  in  filing  his 
disclaimer,  and  the  verdict  should  be  for  the 
defendants. 

The  court  declined  to  so  instruct  the  jury, 
and  the  defendants'  counsel  excepted  to  the  re- 
fusal. 

The  defendants'  counsel  further  requested 
the  court  to  instruct  the  jury,  that,  if  they 
should  be  satisfied  that  Hiram  Moore  was  the 
first  inventor  of  the  reversed  an^le  of  the  teeth 
of  the  blade,  and  that  the  plaintiff  was  notified 
of  the  fact  by  the  testimony  of  Hiram  Moore 
on  the  trial  of  this  cause  in  June,  1851,  and 
had  not  yet  disclaimed  that  invention;  then  it 
was  a  question  of  fact  for  them  to  decide 
whether  the  plaintiff  had  or  had  not  unreasona- 
bly delayed  the  filing  of  a  disclaimer;  and  if 
they  should  come  to  the  conclusion  that  tnere 
had  been  such  unreasonable  delay,  their  verdict 
should  be  for  the  defendants. 

The  court  refused  so  to  instruct  the  jury, 
and  the  defendants'  counsel  excepted  to  the  re- 
fusal. 

The  defendants'  counsel  requested  the  court 
to  submit  to  the  jury  the  question  under  the 
evidence  in  the  case,  whether  the  plaintiff  did 
or  did  not  claim,  in  his  patent  of  Jan  31, 1845, 
the  reversed  angle  of  the  teeth  of  the  blade,  in- 
dependent of  any  combination. 

'The  court  refused  to  submit  that  question  to 
the  jury,  and  the  defendants'  counsel  excepted 
to  the  refusal. 

The  defendants'  counsel  requested  the  court 
to  charge  the  jury,  that  whether  the  adjustabil- 
ity of  the  inner  bow  of  the  divider,  as  describe^ 
in  the  plaintiff's  patent,  was  a  necessary  ingre- 
dient of  the  divider,  was  the  question  of  fact  for 
them  to  determine.  And  if  they  should  find 
that  it  was,  and  that  the  defendants  did  not 
use  it,  that  then  the  defendants  did  not  in- 
fringe that  claim  of  the  plaintiff's  patent. 

Tiie  court  refused  so  to  instruct  the  Jury, 
and  the  defendants'  counsel  excepted  to  the 
refusal. 

The  court  on  that  point  then  instructed  the 
jury  as  follows:  the  inside  iron  in  the  plaint- 
iff's divider  is  adjustable,  so  that  it  can  be  raised 
or  lowered  at  pleasure.  In  heavy  grain  that 
stands  high  and  may  be  cut  high  from  the 
ground,  it  is  desirable  to  raise  the  reel  some- 
times, and  then  this  inside  iron  could  be  raised 
also,  to  insure  the  division  of  the  grain,  and 
cause  the  reel  to  overlap  and  carry  all  the 
grain  to  the  cutter. 

It  is  claimed  by  plaintiff,  that  although  the 
defendants  used  no  inside  iron,  yet  thi^y  at- 
taine<l  the  same  result  by  the  shape  of  the  in- 
side of  their  divider,  which  thus  answers  to  the 
inside  edge  of  the  plaintiff's  divider.  The  de- 
fendants Insist  that,  assuming  this  to  be  true, 
their  divider  has  no  such  adjustability  as  the 
plaintiff's,  and  is  therefore  distinguishable  from 
it.    The  answer  to  that  position  is  this:    The 
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adjustability  does  not  vary  the  principle  of 
operation  of  the  divider.  It  enlarges  its  ca- 
pacilv,  so  that  it  may  be  worked  in  heavy  grain ; 
but  the  principle  and  more  of  operation  of  the 
divider  are  the  same  whether  the  inner  iron  be 
adjustable  or  not. 

The  defendants'  counsel  excepted  to  this 
part  of  the  charge,  insisting  that  it  was  a  ques- 
tion for  the  jury. 

The  defendants'  counsel  further  requested 
the  court  to  instruct  the  jury  tliat  the  plaintiff, 
if  entitled  to  a  verdict,  was  entitled  to  only  so 
much  as  the  jury  should  be  satisfied  was  the 
increased  market  value  of  the  machines  manu- 
factured by  the  defendants,  by  reason  of  the 
use  of  the  two  improvements  which  they  are 
charged  with  infringing,  in  place  of  using  any 
other  kind  of  divider  and  reel  support,  which 
had  been  before  in  public  use. 

The  court  refused  to  instruct  the  jury  in  re- 
lation to  the  subject  matter  of  such  request, 
otherwise  than  they  had  already  charged,  and 
the  defendants'  counsel  e.xoepted  to  the  refusal. 

The  defendants'  counsel  also  a.sked  the  court 
to  instruct  the  jury,  that,  from  the  facta  that 
Bell's  machine  operated  successfully  in  !829, 
and  that  it  operated  well  also  in  1858,  they 
were  at  liberty  to  infer  that  it  had  operated 
successfully  in  the  intermediate  period,  or  some 
part  of  it. 

But  the  court  held  and  charged,  that  there 
being  no  evidence  respecting  it,  except  at  the 
trial  of  it  in  1839.  and  the  trial  of  it  in  185S, 
the  jury  could  not  infer  anything  on  the  sub- 
ject, and  refused  to  charge  as  requested.  The 
defendants'  counsel  excepted  to  the  refusal, 
and  also  excepted  to  the  charge  in  this  respect. 

Metxn.  H.  R.  Selden,  P.  H.  Watson.  E. 
M.  Stanton,  and  Harding^,  for  the  plaint- 
iffs in  error: 

1.  The  testimony  which  was  offered  with  ref- 
erence to  the  successful  use  of  what  was  called 
on  the  trial,  a  horizontal  divider,  with  a  cen 
tral  ridge,  should  have  been  received.  It  wai 
competent  upon  the  question  of  utility  of  the 
plaintiff's  invention,  and  also  with  reference  to 
the  amount  of  damages,  it  was  material. 

2.  The  question  as  to  the  practicable  differ- 
ence in  value  between  the  plaintiff's  machines, 
with  the  divider  and  without,  as  to  the  com- 
parative value  of  the  machine  with  and 
without  the  seat  and  divider,  and  as  to 
what  the  witness  would  give  for  a  machine 
without  the  seat  and  divider,  if  he  could  get 
one  for  a  fair  price  with  a  seat  and  divider, 
should  not  have  been  allowed. 

3.  The  testimony  in  reference  to  the  profits 
made  by  the  plaintiff  as  the  manufacturer  of 
such  machines  was  improperly  received. 

16  How.,  480. 

4.  The  question  whether  the  plaintiff  had 
granted  licenses  to  construct  his  machines  or 
not,  should  have  been  rejected ;  it  was  wholly 
foreign  to  the  case,  even  upon  the  question  of 
damages. 

6.  The  plaintiff  should  have  been  required 
to  produce  the  patent  for  his  original  machine 
of  1834,  of  which  the  invention  patented  in 
1845  was  alleged  to  be  an  improvement,  so  that 
the  jury  could  see  how  much  had  become  pub 
lie  property. 

Leim»  V.  Davit,  8  C.  &  P.,  502;  Curtis,  sec. 
141;  LouieU-v.  Lewit,  1  Mas.,  188. 
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The  construction  given  in  the  court  below  to 
the  second  claim  of  the  patent  of  1845,  was  er- 
roneous. 

(o)  The  words  "in  the  manner  described," 
used  in  the  second  claim,  refer  exclusively  to 
the  description  of  the  construction  of  the  sickle, 
without  reference  to  the  peculiar  shape  of  the 
fingers,  or  to  anv  combination  whatever.  Tbev 
refer  to  the  straight  blade  alone,  with  the  speci- 
fl^positions  of  its  teeth. 

We  supposa  the  correct  rule  for  the  inter- 
pretation of  patents,  is  laid  down  by  Mr.  Cur- 
tis, in  his  Treatise  on  Patents.  .<<ec.  186:  "The 
nature  and  extent  of  the  invention  claimed  b^ 
the  patentee,  is  the  thing  to  be  ascertained; 
and  this  is  to  be  arrived  at  throu^  the  fair 
sense  of  the  words  he  has  employed  to  de- 
scribe his  invention.  But  that  rufe,  even  as 
limited  or  aided  by  the  principle  referred  to  in 
sec.  182,  viz. :  "  That  a  specification  should  be 
so  construed  as,  consistently  with  the  fair  im- 
port of  the  language,  will  make  the  claim  co- 
extensive with  the  actual  discovery."  does  not 
relieve  the  plaintiff  here  from  the  distinct 
claim  of  the  reversed  teeth  of  the  blade  as 
an  independent  invention. 

This  principle  was  well  applied  in  the  case 
of  Haworth  v.  Bardceuile,  Web.  Pat.  Cas., 
484,  from  which  it  was  taken  by  Mr.  Curtis. 

See,  also,  Bj/am  v.  Farr,  1  Curt,  268;  Act  of 
1836,  sec.  13;  Curt.,  sec.  886;  Godson,  PaL, 
204,  205;  Leiioy  v.  Tatham,  14  How.,  176;  Act 
of  1836,  sec.  6. 

Both  reason  and  the  statute  demand  of  him 
who  claims  the  exclusive  right,  to  define  clear- 
ly the  limits  of  his  invention.  It  can  in  no  case 
be  difficult  for  an  inventor  to  say  distinctly, 
whether  he  claims  two  or  more  elements  singly, 
or  merely  in  combination. 

Etafu  V.  Settiek,  8  Wash.,408;  S.  C.  1  Rob.. 
168. 

(b)  The  point  was  material. 

Hiram  Moore  used  such  a  sickle  as  early  as 
1836,  if  not  in  1834.  Notice  of  this  invention 
by  Moore  was  given  to  the  plaintiff  as  early  as 
September,  1850. 

"The  plaintiff,  in  his  history  of  his  invoition, 
sworn  to  Jan.  1,  1848,  presented  to  the  Com- 
miasionsrof  Patents,  for  the  purpose  of  obtain- 
ing an  extension  of  his  first  patent,  shows  that 
be  did  not  use  the  blade  with  reversed  teeth 
until  the  harvest  of  1841. 

Under  these  circumstances  we  insist  that  the 
plaintiff  was  called  upon  during  the  three  years 
that  intervened  between  the  tried  in  June,  1851, 
and  that  in  October,  1854,  to  disclaim  the  in 
vention  of  the  reversed  angle  of  the  teeth  of  the 
blade. 

It  was,  therefore,  a  question  for  the  jury,  un- 
der the  9th  sec.  of  the  Act  of  March  8d,  1887 
(Curt.,  489,  690),  whether  the  plaintiff  had  not 
unreasonably  neglected  or  delayed  to  enter  at 
the  Patent  Office  bis  disclaimer. 

To  allow  a  patentee  under  such  circum- 
stances, to  designedly  delay  a  disclaimer,  would 
defeat  the  manifest  object  of  the  last  proviso  to 
sec.  9,  above  referred  to,  which  was  to  compel 
a  patentee,  who  had  inadvertently  covered  oy 
his  patent  something  to  which  he  has  not  enti- 
tled, and  thus  wrongfully  obstructed  its  free 
use,  to  remove  the  obstruction  as  soon  as  pos- 
sible after  the  discovery  of  his  mistake. 

7.  The  exceptions  to  the  refusal  of  the  court 
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10  instruct  the  jury,  that  if  the}r  should  be  sat- 
isfied that  Moore  was  the  first  taventor  of  the 
reversed  an^le  of  the  teeth  of  the  blade,  plaint- 
iff was  notified  or  the  fact  by  the  testimony 
of  Moore,  on  the  trial  of  this  cause  in  June, 
1801, and  had  not  yet  disclaimed  that  invention, 
then,  it  was  a  question  of  fact  for  them  to  de- 
-cide  whether  the  plaintiff  had  or  had  not  ub- 
reasonablv  delayed  the  filing  of  the  disclaimer, 
were  welf  taken. 

8.  The  question  as  to  the  immateriality  of  the 
adjustable  feature  of  the  plaintiff's  divider, 
should  have  been  submitted  to  the  jury. 

Curtis,  sees.  220,  880,  885,  403. 

9.  If  the  question  whether  the  adjustability 
of  the  divider  was  immaterial,  belonged  prop- 
erly to  the  court  as  a  question  of  construction, 
there  was  error  in  the  charge  to  the  jurv  on  that 
subject,  in  saying:  "The  adjustability  does 
not  vary  the  principle  of  operation  of  the 
-divider.  It  enlarges  its  capacity,  so  that  it  may 
be  worked  in  heavy  grain;  but  the  principle 
and  mode  of  operation  of  the  divider  are  the 
same,  whether  the  inner  iron  be  adjustable  or 
not." 

The  description  given  by  the  court  ignores 
■entirely  the  adjustable  features  of  the  divider, 
and  puts  forth  substantially  the  "beneficial 
-operation"  or  "useful  effect  produced  by  the 
invention,  as  constituting  its  essence,  rather 
than  the  machinery  by  which  it  is  produced, 
thus  making  the  patent  cover  an  effect  pro- 
-duced.  Whether  the  patent  might  or  might  not 
rightfully  cover  the  effect  pr<Suced,  need  not 
be  discusscu 

See  LeBoyy.  latham.  14  How.,  175;  0'- 
SeiU}/  V.  Morse,  15  How.,  118;  Coming  v. 
Burden,  16  How.,  269. 

It  is  sufScient  here  that  the  plaintiff  did  not 
claim  this. 

The  adjustability  and  form  of  the  inner  iron 
are  not  only  material,  but  constitute  the  main 
feature  of  novelty  in  plaintiff's  divider. 

Proutff  V.  Ruggle»,  16  Pet.,  336;  Davit  v. 
Palmer,  2  Brook,  298. 

10.  "The  instruction  as  to  the  measure  of 
damages  which  were  asked  for  by  the  defend- 
ant's counsel,  should  have  been  given  to  the 
jury. 

16  How.,  488 ;  Sedgwick  on  Damages,  2d  ed., 
<9. 

11.  The  request  of  instructions  to  the  jury, 
'  'that  from  the  facts  that  Bell's  machine  operated 
successfully  in  1829,  and  that  it  operated  well  also 
in  18S3,  they  were  at  liberty  to  infer  that  it  had 
operated  successfully  in  the  intermediate  period, 
or  some  part  of  it, '  should  have  been  given, 
and  the  actual  charge,  "  that  there  being  no 
evidence  respecting  it  «xcept  the  trial  of  it  in 
1829,  and  the  trial  of  it  in  1853,  the  jury  could 
not  infer  anything  on  the  subject,"  was  erro- 
neous. 

We  think  that  on  the  evidence  given,  it  was 
proper  to  submit  to  the  jury  the  question  as  to 
Its  operation,  and  not  to  place  it  under  the  ban 
aa  a  entire  failure,  which  seems  to  be  the  effect 
of  the  charge,  as  it  was  given. 

If  it  operated  well  in  1829  and  in  1853, 
which  is  clearly  proved,  and  is  assumed  by  the 
Judge,  it  must  certainly  have  been  capable  of 
operating  well  at  any  intermediate  time. 
Whether  actually  used  or  not.  Is  wholly  im- 
material. 


See  19  How. 


U.  B.,  Book  16. 


This  prior  invention  of  Bell's,  if  the  court 
had  not  substantially  excluded  it  from  the  con- 
sideration of  the  jury,  would  have  furnished  a 
complete  answer  to  the  charge  of  infringement 
of  the  fifth  claim  of  Mr.  Cormick's  patent  of 
1845. 

Evans  v.  Bettiek,  8  Wash.,  408:  8.  C,  1 
Rob.,  166. 

12.  It  was  erroneous  to  grant  costs  to  the 
plaintiff,  inasmuch  as  it  appeared  that  he  was 
not  the  first  inventor  of  the  reversed  angle  of 
the  sickle,  and  had  not  filed  a  disclaimer  prior 
to  the  commencemtmt  of  the  suit. 

The  testimony  showed  conclusively  that 
Moore  was  the  first  inventor  of  the  reversed 
angle  of  the  teeth. 

Messrs.  E.  M.  Diekerson  and  Beverdy 
Johnaon,  for  the  defendant  in  error: 

The  counsel  first  discussed  the  first  twelve 
exceptions,  which  related  to  the  admission  or 
rejection  of  testimony  at  the  trial. 

They  then  proceded  as  follows; 

Thirteenth  exception.  The  description  an- 
nexed to  the  letters  patent  of  plaintiff,  de- 
scribes a  sickle  with  re  versed-cut  teeth,  and 
then  descril)es  the  manner  in  which  this  re  versed- 
cut  sickle  operates  in  connection  witli  the 
spear-headed  fingers,  "forming  an  acute  angle 
between  the  edge  of  the  blade  and  the  shoulder 
of  the  spear,  by  which  the  grain  is  prevented 
from  yielding  to  the  touch  of  the  blade."  The 
specification  then  claims  "the  reversed  angle 
of  the  teeth  of  the  blade  in  manner  described." 

a.  It  also  appeared,  that  ever  since  the  date 
of  the  first  reaping  patent  in  1834,  the  plaintiff 
had  experimented  with  this  reversed  sickle 
edge  without  producing  any  successful  result, 
until  he  combined  it  in  the  manner  described 
in  the  patent  of  1845. 

b.  'The  sickle,  separate  and  apart  from  the 
machine,  is  no  invention  in  whatever  way  the 
teeth  are  cut;  but  when  combined  in  the  ma- 
chine in  the  manner  described,  the  reversed-cut 
becomes  a  very  valuable  invention,  enabling 
the  sickle  to  cut  itself  clear  each  stroke;  where- 
as, if  the  sickle  were  cut  only  one  way,  and  the 
fingers  were  straight,  it  would  only  operate  on 
the  grain  half  the  time. 

«.  This  part  of  the  invention  was  not  in- 
fringed. 

Fourteenth  exception.  Unreasonable  neg- 
lect to  file  a  disclaimer  under  the  9th  sec.  of 
the  Act  of  1837,  is  a  question  of  fact  for  the 
jury. 

Fifteenth  exception.  There  was  no  evidence 
that  Moore  had  ever  constructed  a  reversed-cut 
sickle  in  the  manner  described  in  the  patent  of 
plaintiff,  nor  that  he  had  ever  made  one  in  any 
manner  which  was  seccessf ul ;  the  only  claim 
being  that  in  1886-1887  he  had  made  a  reversed- 
cut  sickle,  and  had  never  seen  one  before; 
while  the  plaintiff  had  done  the  same  thing  in 
1834.  There  was  therefore  no  fact  for  the  ^ry 
to  find,  and  it  would  have  been  erroneous  u 
the  court  had  submitted  an  hypothesis  unsup- 
ported by  evidence  for  their  decision. 

a.  The  construction  of  the  claim  also  settled 
this  point,  because  there  was  a  pretense  that 
such  a  manner  of  applying  the  reversed-cut 
sickle  was  old. 

Sixteenth  exception.  The  construction  of  a 
patent  is  a  question  of  law. 

Seventeenth  and  eighteenth  exceptions.  First, 
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tbe  coDStruction  of  the  patent  is  a  question  of 
law.  Second,  the  specification  does  not  men- 
tion adjustability.  In  the  description  it  is 
spolien  of  as  a  quality  of  the  inside  edge  of  the 
divider;  but  when  the  patentee  specifies  his  in- 
Tention.he  declares  it  to  be  for  a  combination 
of  elements,  of  which  hie  adjustable  iron  was 
one.  Whether  any  other  form  of  inside  edge 
of  this  divider  is  substantially  the  same  as  this 
adjustable  iron,  is  a  question  of  fact  for  the 
jury;  but  whether  the  adjustability  is  one  of 
the  things  claimed  by  the  inventor  as  essential 
to  his  invention,  is  a  question  of  law,  arising 
upon  the  face  of  the  patent  itself.  The  former 
of  these  questions  was  submitted  to  the  jury  by 
the  couit,  and  the  latter  was  decided  by  the 
court  itself.  ' 

a.  The  whole  description  relative  to  adjust- 
ment, might  be  stricKen  out  of  the  patent, 
without  affecting  the  specification,  which 
would  still  be  framed  in  the  same  words,  as 
null,  whereas,  in  this  idea  of  adjustability, 
where  essential,  its  withdrawal  would  destroy 
the  claim  of  the  combination. 

b.  The  combination  specified  is  of  three 
parts,  the  outside  bow,  the  inside  iron  and 
the  reel,  co  operating  with  the  other  two  to 
effect  a  separation.  The  removal  of  any  of 
these  without  substituting  an  equivalent,  would 
destroy  the  combination,  and  the  grain  would 
not  be  separated  in  the  way  describiBd. 

Nineteenth  exception.  "Actual  damage"  is 
the  rule  prescribed  by  the  statute,  and  the  rule 
sought  to  be  established  bv  this  prayer,  might 
be  in  direct  conflict  with  the  statute. 

The  increased  market  value  might  be  much 
more  than  the  patentee  would  be  content  to  re- 
ceive for  his  license,  or  it  might  l>e  less.  If  the 
market  value  were  the  rule,  it  would  place  it 
in  the  power  of  an  infringer  to  ruin  any  patent, 
by  fixing  a  market  value  of  the  improvement 
which  would  be  no  compensation  to  the  pat- 
entee. 

Twentieth  exception.  The  facts  stated  in 
this  exception,  that  Bell's  machine  operated 
successfuUy  in  1839  and  in  1868,  are  not  evi- 
dence from  which  the  jury  could  legally  infer 
Hiat  it  had  operated  successfully  in  the  inter- 
mediate period,  or  any  part  of  it;  for  there  is 
no  rule  which  raises  a  presumption  of  success- 
ful operation  out  of  the  facts  assumed  in  the 
prayer,  but  rather  the  contrary,  since  if  it  ever 
did  succeed  at  all,  it  most  probably  never 
would  have  been  abandoned,  and  then  its  con- 
tinued use  to  a  more  recent  date  would  have 
been  quite  as  easily  proved  as  its  use  at  any 
prior  date. 

Mr.  Juttiee  Nelaon  delivered  tbe  opinion  of 
tbe  court: 

This  is  a  writ  of  error  to  the  Circuit  Court  of 
(he  United  Slates  for  the  Northern  District  of 
New  York. 

The  suit  was  brought  by  McCormick 
against  Seymour  and  Morgan,  for  the  infringe- 
ment of  a  patent  for  improvements  in  a  reaping 
machine  granted  to  the  plaintiff  on  the  Slst 
June,  1845.  Tbe  improvements  claimed  to  be 
infringed  were:  1st,  a  contrivance  or  combina- 
tion of  certain  parts  of  tbe  machinery  de- 
scribed, for  dividing  tbe  cut  from  the  uncut 
grain;  and  2d,  the  arrangement  of  the  reel-post 
in  the  manner  described ;  so  as  to  support  the 
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reel  without  interfering  with  the  cutting  in- 
strument. 

In  the  course  of  the  trial,  a  question  arose 
upon  tbe  true  construction  of  the  second  claim 
in  the  patent,  which  is  as  follows:  ' '  I  claim  the 
reversed  angle  of  the  teeth  of  the  blade  in  man- 
ner describe."  This  claim  was  not  one  of  tbe 
iyues  in  controversy,a8  no  allegation  of  infringe- 
ment was  set  forth  in  the  declaration.  But  it 
was  insisted,  on  the  part  of  the  defendants, 
that  the  claim  of  the  improvement  was  not 
new.  but  had  before  been  discovered  and  in 
public  use;  and  that,  under  the  9th  section 
of  the  Act  of  Congress  passed  March  3, 1837, 
the  plaintiff  was  not  entitled  to  recover  cost, 
for  want  of  a  disclaimer  of  the  claim  before 
suit  brought;  and  that,  if  be  had  unreasonably 
neglected  or  delayed  making  the  disclaimer, 
he  was  not  entitled  to  recover  at  all  in  the  case. 

The  ground  upon  which  the  defendants  in- 
sisted this  claim  was  not  new.  was,  that  it 
claimed  simply  the  reversed  angle  of  the  teeth 
of  the  blade  or  cutters.  The  court  below  were 
of  opinion,  that,  reading  the  claim  with  refer- 
ence to  the  specification  in  which  the  instru- 
ment was  described,  it  was  intended  to  claim 
the  reversed  angle  of  the  teeth  in  connection 
with  the  spear-shaped  fingers  arranged  for  the 
purpose  of  securing  the  grain  in  the  operation 
of  tbe  cutting — the  novelty  of  which  was  not 
denied. 

The  majority  of  the  court  are  of  opinion,  that 
this  construction  of  tbe  clum  cannot  be  main- 
tained, and  that  it  is  simply  for  the  reversed 
angle  of  the  cutters:  and  that  there  is  error, 
therefore,  in  the  judgment,  in  allowing  the 
plaintiff  costs.. 

In  respect  to  the  question  of  unreasonable  de- 
lay in  making  the  disclaimer,  as  going  to  tbe 
whole  cause  of  action,  the  court  are  of  opinion 
that  tbe  granting  of  the  patent  for  this  improve- 
ment, together  with  the  opinion  of  the  court 
below  maintaining  its  validity,  repel  any  Uifer- 
ence  of  unreasonable  delay  in  correcting  the 
claim;  and  that,  under  tbe  circumstances,  the 

Suestion  is  one  of  law.  This  wa«>  decided  in 
le  case  of  O'BeiUyy.  Jforte,  16  How.,  121. 
The  Chief  Justice,  in  delivering  the  opinion  of 
the  court,  observed,  that  "the  delay  in  entering 
it  (the  disclaimer)  is  not  unreasonable,  for  the 
objectionable  claim  was  sanctioned  by  the  head 
of  tbe  o£9ce ;  it  has  been  held  to  be  valid  by  a 
circuit  court,  and  differences  of  opinion  in  re- 
lation to  it  are  found  to  exist  among  tbe  jus- 
tices of  this  court.  Under  such  circumstances, 
the  patentee  had  a  right  to  insist  upon  it,  and 
not  disclaim  it  until  the  highest  court  to  which 
it  could  be  carried  had  pronounced  its  judj;- 
ment." 

Several  other  questions  were  raised  in  the 
case,  which  have  been  attentively  considered 
by  the  court,  and  have  been  orerruled,  but 
which  it  cannot  be  important  to  notice  at  larfte, 
with  one  exception,  which  bears  upon  the  fif- 
teenth section  of  tbe  Patent  Act  of  1836. 

Beirs  reaping  machine  was  given  in  evidence, 
in  pursuauce  of  a  notice  under  this  section, 
with  a  view  to  disprove  the  novelty  of  one  of 
the  plaintiff's  improvements;  a  description  of 
it  was  read  from  "Loudon's  EncycloMedia  of 
Agriculture,"  published  in  London,  £agland, 
in  1881.  In  aidditioo  to  th«  description  of  tbe 
machine,  it  appeared  in  the  work  that  tbe 
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reaper  bad  been  partially  successful  in  Sep- 
tember, 1838  and  1820. 

It  also  appeared,  from  tbe  evidence  of  Mr. 
Hussey,  tbat  he  saw  it  in  successful  operation 
in  the  harvest  of  1858. 

The  court  was  requested,  on  the  trial,  to  in- 
struct the  jury,  that  from  the  facts  that  Bell's 
machine  operated  successfully  in  1839  and  in 
1858,  they  were  at  liberty  to  infer  that  it  had 
been  operated  successfully  in  the  intermediate 
period,  which  was  refuseid.  Without  stating 
other  grounds  to  Justify  the  ruling,  it  is  Bum- 
Cient  to  say,  that  the  only  authority  for  admit- 
ting the  booli  in  evidence,  is  the  15th  sec- 
tion of  the  Act  above  mentioned.  That  section 
provides,  that  the  defendant  may  plead  the 
general  issue,  and  give  notice  in  writing, 
among  other  things,  to  defeat  the  patent, ' '  that 
it  (the  improvement)  had  been  descril>ed  in 
some  public  work  anterior  to  the  supposed 
discovery  thereof  by  the  patentee."  The  work 
is  no  evidence  of  tbe  facts  relied  on  for  the 
purpose  of  laying  a  foundation  for  the  infer- 
ence of  the  jury  sought  to  be  obtained. 

TAt  judgment  of  the  court  below  it  affirmed, 
mth  the  gualifieation,  that  on  the  case  being  re- 
mitted to  the  court  beloui,  the  taxation  of  eottt  be 
ttrieken  from  the  record. 

Dissenting,  Mr.  JutUte  CMer. 

B.  O.-l«Hov.,180. 
Clted-20  How.,  388. 


E.  G.  ROGERS  and  L.  P.  ROGERS,  Mer- 
chants and  Copartners,  doing  business  under 
tbe  Name  and  Style  of  E.  G.  Rogers <&  Co., 
Part  owners  of  the  Cargo  of  the  Schooner 
Eixa;  POOLE Y,  NICOLL  &  CO.,  Owners 
of  tbe  said  Schooner  Ella;  J.  R.  BROOKS 
AKD  P.  G.  RANDOLPH,  Merchants  and  Co- 
partners, doing  business  under  the  Name  and 
Style  of  Brooks  &  Randolph,  and  THOM- 
AS SULLIVAN,  Trading  under  the  Name 
of  John  Hcrlet  &  Co. ,  Part  owners  of  the 
Cargo  of  the  Schooner  Ella,  Appti. 

V. 

THE  STEAMER  ST.  CHARLES,  JAMES  L. 
DAY,  ADAM  WOLFE,  JOHN  GEDDES, 
JOHN  GRANT,   ROGER    A.   HERINE, 
AND  ROBERT  GEDDES,  Claimants. 
(See  S.  C„  19  How.,  V»-lia.) 

OoOition — tehooner  and  ileam«r  both  in  fault— 
lom  apportioned — carrying  the  mail  no  exeute 
for  tpied. 

Collision.  On  dark,  windy  and  ralnjrnlcrbt,  schoon- 
er at  anchor  held  In  fault  In  not  having  a  litrht  In 
oonspicuous  place.  It  bavlntr  been  temporarily  re- 
moved. 

Tbe  steamer  was  also  held  In  fault,on  account  of 
ber  rate  of  speed,  of  nine  or  ten  miles  an  hour,  in  a 
cbannel  whore  she  was  accustomed  to  meet  aallinr 
vessels  and  where  vfssels  to  rouirh  and  unpropi- 
Uoua  weather,  were  accustomed  to  resort  for  safety. 

Tbe  case  Is  one  for  apportionment  of  the  loss. 

NOTS.— See  note  to  Ure  v.  Coffman,  567,  post. 
Se«  19  How. 


That  the  steamer  carried  the  mall.  Is  no  excuse  for 
the  speed. 


Argued  Dee.  8  1866. 


Decided  Jan.  7, 1867. 


APPEAL  from  the  Circuit  Court  of  tlie 
United  States  for  the  Eastern  District  of 
Louisiana. 

The  libel  in  this  case  was  filed  in  the  District 
Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Lotusiana,  by  the  appellants,  to  recover 
damages  resulting  from  a  collision. 

The  decree  of  the  District  Court  was  in  favor 
of  the  libelants.  The  Circuit  Court,  on  appeal, 
having  reversed  this  decree  aad  dismissea  the 
libel,  the  libelants  took  an  appeal  to  this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

ilfr.  J.  P.  Benjamla,  for  appellants: 

The  undisputed  facts  are  as  follows: 

The  Ella  was  at  anchor.  The  night  was  dark 
and  rainy.  The  hour  of  the  collision  was  about 
half  past  eleven  P.  M. 

The  St.  Charles  was  running  at  a  speed  of 
eii^t  or  nine  miles  on  hour,  at  least. 

The  collision  occurred  by  the  steamer's  run- 
ning at  tliat  rate  of  speed  against  a  vessel  at  an- 
chor on  a  dark  night. 

2.  We  allege  that  The  Ella  was  anchored  in  a 
proper  place,  and  out  of  the  track  usually  pur- 
sued by  steamers  from  New  Orleans  to  Mobile 
or  Pensacola. 

8.  The  Ella  had  her  light  out  in  the  custom- 
arv  manner.  This  is  proved  by  a  number  of 
witnesses,  and  their  testimony  is  not  to  be  over- 
thrown by  the  oath  of  witnesses  on  the  steamer 
tbat  they  did  not  see  it. 

Six  witnesses  swear  podtively  that  there  was 
a  li^t  on  The  Ella. 

4.  It  was  extreme  imprudence  in  the  St. 
Charlea  to  run  at  her  rate  of  speed  in  a  dark 
night,  in  waters  crowded  with  small  vessels, 
in  a  place  where  they  usually  anchor. 

Her  speed  is  statMl  by  her  officers  as  follows: 
Walker,  her  mate,  10  or  11  knots  an  hour; 
Jones,  pilot,  8  or  9  knots  an  hour;  Tyson,  pi- 
lot, 10  knots  an  hour.  Yet  this  speed  was  not 
checked,  although  several  vessels  were  confess- 
edly anchored  together  where  The  Ella  was, 
all  with  lights  displayed.  Under  this  state  of 
facts,  it  is  impossible  to  exonerate  the  steamer 
from  the  responsibility  for  the  loss. 

The  Virffil,  1  W.  Rob..  803;  The  GaztUe.  5 
Notes  of  Cases  101 ;  7A«  Omanli,  7  Notes  of 
Cases  607;  The  Oeuetee  Chitf,  13  How.,  460. 

Mr.  J.  XTelaon,  for  appellees,  after  stating 
the  facts,  made  the  following  points: 

By  referring  to  the  report  of  the  commission- 
er and  the  decree  of  the  District  Court.  It  will 
be  perceived  that  the  claim  of  Brooks  and  Ran- 
dolph is  for  the  sum  of  $885,05,  and  that  of 
John  Hurley  &  Co.  fl,868.9»,  sums  insufficient 
to  sustain  the  jurisdiction  of  the  court,  and  that 
this  appeal,  as  far  as  concerns  them,  must  be 
dismissed. 

Oliver  v.  Alexander,  6  Pet.,  148, 

With  regard  to  the  remaining  libelants,  the 
appellees  will  maintain  that,  upon  the  evidence, 
it  is  clear  that  the  collision  complained  of  was 
in  nowise  attributable  to  the  fault  or  negli- 
gence of  thoee  navigating  the  steamer,  but  was 
the  result  of  a  want  of  care  on  the  part  of  the 
schooner,  and  that  the  decree  of  the  Circuit 
Court  ought  to  be  affirmed. 
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Mr.  JuMce  Nelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Circuit 
Court  of  the  United  States  for  the  Eastern  Dis- 
trie  of  the  State  of  Louisiana,  sitting  in  admi- 
ralty. 

The  libel  was  filed  in  the  District  Court  to 
recover  the  value  of  a  quantity  of  merchandise 
on  board  the  schooner  Ella,  which  was  sunk  in 
a  collision  with  the  steamer  on  Lake  BorKne, 
some  six  or  eight  miles  east  of  the  light  ship  in 
Pass  Marv  Ann,  while  at  anchor  on  the  night 
of  the  5th  February,  1868.  The  District  Court 
rendered  a  decree  charging  the  steamer  with 
the  loss. 

On  an  appeal,  the  Circuit  Court  reversed  the 
decree  and  dismissed  the  libel,  on  the  ground 
that  the  schooner  was  in  fault  in  not  having  a 
light  in  the  fore  rigging,  or  in  any  other  con- 
spicuous place  on  the  vessel,  to  give  notice  of 
her  position  to  the  approaching  steamer. 

The  night  was  dark  and  rainy,  and  the  wind 
Wowing  fresh  from  north-northwest.  A  prop- 
er light  had  been  hung  in  the  fore  rigging 
early  in  the  evening,  and  kept  there  till  near 
the  lime  of  the  collision,  which  happened  about 
hall  past  eleven  o'clock.  One  of  the  hands  had 
taken  the  lamp  down  to  wipe  off  the  water  that 
had  collected  upon  the  glass  globe,  so  that  it 
might  shine  brighter.  While  ne  was  standing 
midships,  wiping  the  lamp,  he  heard  the  ap- 
proach of  the  steamer,  and  immediately  placed 
it  on  top  of  the  cook-house.  The  collision  soon 
after  occurred.  The  fault  lies  in  removing  the 
lamp  for  a  moment  from  the  fore  rigging  to 
midships.  If  it  was  not  practicable  to  wipe  it 
in  the  rigging,  another  light  should  have  been 
placed  there  on  its  removal.  The  time  of  the 
removal  may  be,  as  happened  in  this  case,  the 
instant  when  the  presence  of  the  light  was  most 
needed  to  give  warning  to  the  vessel  approach- 
ing. All  the  hands  examined,  who  were  on 
board  the  steamer,  deny  that  they  saw  any  light 
at  the  time  on  the  schooner. 

We  agree,  therefore,  with  the  court  below, 
that  the  schooner  was  in  fault. 

But  it  is  insisted,  on  the  part  of  the  appel- 
lants, that  the  steamer  was  also  in  fault  on  ac- 
count of  her  rate' of  speed  at  the  time,  regard 
being  had  to  the  darkness  of  the  night  ana  the 
character  of  the  channel  she  was  navigating. 
The  schooner,  on  coming  out  of  the  Pass  Mary 
Ann,  towards  evening  met  a  strong  head  wind 
and  swell  of  the  lake,  and  after  pursuing  her 
course  some  four  or  five  miles,  anchored  under 
Cat  Island.  There  were  several  other  vessels 
at  anchor  at  the  time  in  that  vicinity. 

Some  of  the  witnesses  state  that  the  place  is 
used  as  a  harbor  for  schooners  and  other  ves- 
sels navigating  the  lake  in  rough  weather,  as  it 
is  somewliat  sheltered  from  the  winds;  and  the 
number  of  vessels  at  anchor  in  the  neighbor- 
hood, at  the  time  of  the  collision,  would  seem 
to  confirm  this  statement,  and  there  is  no  evi- 
dence in  the  case  to  the  contrary. 

There  is  conflicting  evidence  on  a  point  made 
by  the  appellant,  that  the  steamer  was  out  of 
the  direct  and  usual  course  of  steamers  from 
Pass  Mary  Ann  to  Mobile.  The  weight  of  it 
is,  that  this  course  was  a  mile  and  a  half  or  two 
miles  north  of  the  place  where  the  schooner 
lay.  But  we  do  not  attach  much  influence  to 
this  fact,  as  in  the  open  lake  tiiere  was  no  very 
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fixed  track  of  these  vessels  within  the  limit 
mentioned. 

There  is  also  some  little  discrepancy  of  the 
witnesses  as  to  the  darkness  of  the  night.  But 
the  clear  weight  of  it  is,  that  at  the  time  of  the 
collision  it  was  very  dark  and  rainy,  and  the 
wind  blowing  fresh. 

The  witnesses  on  the  part  of  the  steamer  «re 
very  explicit  on  this  part  of  the  case.  The  pilot 
says  the  night  was  very  dark,  and  drizzline 
ram.  The  captain,  that  the  night  was  dark  and 
cloudy,  and  the  wind  blowing  briskly.  The 
engineer,  that  the  night  was  so  dark  a  vessel  of 
the  size  of  the  schooner  could  not  be  seen  at  all 
till  upon  her,  without  a  light;  and  yet  he  ssjt 
there  was  nothing  in  the  weather  to  prevent  her 
running  at  her  usual  speed. 

The  steamer  was  going,  at  the  time  of  the 
collision,  at  the  rate  of  from  nine  to  ten  mile* 
an  hour.  The  pilot  says,  at  her  usual  rate  of 
speed,  or  at  the  rate  of  eight  or  nine  knots. 
The  engineer,  not  exceeding  the  usual  rate  of 
speed,  which,  it  appears,  averages  about  tea 
miles.  The  mate  states  that  the  speed  at  the 
time  was  between  ten  and  eleven  miles. 

Now,  considering  the  darkness  of  the  night 
and  state  of  the  weather,  and  that  the  steamer 
was  navigating  a  channel  where  she  was  accus- 
tomed to  meet  sailing  vessels  engaged  in  the 
coasting  trade  between  Mobile  and  New  Orleans 
and  the  intermediate  ports,  we  cannot  resist  the 
conclusion  that  the  rate  of  speed  above  sttted 
was  too  great  for  prudent  and  safe  navigation; 
and  this,  whether  we  regard  the  security  of  the 
passengers  aboard  of  her,  or  the  reasonable  pro- 
tection of  other  vessels  navigating  the  same 
channel;  and  especially  under  the  circum- 
stances of  this  case,  in  which  ^e  was  bound  to 
know  that  the  place  where  this  schoonei  lay 
was  a  place  to  which  vessels  in  rough  and  un- 
propitious  weather,  navigating  this  channel, 
were  accustomed  to  resort  for  safety.  The 
case  presented  is  much  stronger  against  the 
steamer  than  that  of  casuaUy  meeting  the 
schooner  in  the  open  waters  of  the  lake.  She 
was  at  anchor  with  other  vessels  in  an  accus- 
tomed place  of  security  and  protection  against 
adverse  winds  and  weather,  familiar  to  all  pe^ 
sons  engaged  in  navigating  these  waters.  The 
place  and  weather,  therefore,  should  have  ad- 
monished the  steamer  to  extreme  care  and  cau- 
tion, and  it  is,  perhaps,  not  too  much  to  say, 
should  have  led  to  the  adoption  of  a  course 
that  would  have  avoided  the  locality  altogether. 
The  weight  of  the  evidence  is,  even  if  she  had 
pursued  the  most  direct  course  from  Pass 
Mary  Ann  to  Mobile,  it  would  have  had  thia 
effect;  she  would  have  passed  north  of  this 
cluster  of  vessels  anchored  under  the  shelter  of 
the  island. 

Neither  is  it  at  all  improbable,  if  the  speed  of 
the  steamer  had  been  slackened,  and  she  had 
been  moving  at  a  reduced  rate,  with  the  care 
and  caution  required  by  the  state  of  the  weath- 
er, that  she  would  have  seen  the  light  on  the 
schooner  in  time  to  have  avoided  her.  The 
proof  is  full  that  there  was  a  light  on  board 
from  the  time  she  cast  anchor  till  the  happen- 
ing of  the  disaster.  But,  at  the  critical  moment, 
it  was  in  the  hand  of  the  seaman  at  midships, 
instead  of  at  a  conspicuous  place  in  the  rigging. 
The  light  must  have  been  in  some  degree  visi- 
ble, as  all  the  sails  of  the  Vessels  were  furled, 
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and  was  placed  on  top  of  the  cook-house  as 
800D  as  the  wet  and  moigture  were  wiped  from 
IheglaiiS. 

The  admiralty  in  England  have  repeatedly 
condemned  Teasels  holding  a  rate  of  speed  in  a 
dark  night,  under  circumstances  like  the  pres- 
ent, and  so  did  this  court  in  the  case  of  The 
Steamer  New  Jeney  {Neu>0n  v.  Stebbens),  10 
"Jow..  586;  The  Bose,  2  Wm.  Rob.,  1 :  The  Virr 

2.  lb.,  301. 

It  has  been  urged,  on  behalf  of  the  steamer, 
that  she  carried  the  mail,  and  that  a  given  rate 
uf  speed  was  necessary  in  order  to  fulflll  her 
contract  with  the  Government. 

This  defense  has  been  urged  in  similar  and 
analogous  cases  in  England,  but  has  been  disre- 
gards, and  indeed  must  be,  unless  we  regard 
uie  interest  and  convenience  of  the  arrival  of 
an  early  mail  more  important  than  the  reasona- 
ble protection  of  the  lives  and  property  of  our 
citizens. 

Having  arrive<l  at  the  conclusion  that  the 
steamer  was  in  fault,  the  case  is  one  for  the  ap- 
portionment of  the  loss. 

The  decree  must,  therefore,  be  reversed,  and 
•the  case  remitted  to  the  court  below,  for  the 
purpose  of  carrying  this  apportionment  into  ef- 
fect. 

POOLBT,  NlCOLL  &  Co.       ■» 

TaB  STKAJuit  St.  Cbarlbs.  f 

The  decree  of  the  court  below  is  reversed  for 
the  reasons  given  in  the  case  of  E.  O.  Rogers  db 
Co.  V.  The  Same  Steamer,  and  remitted  to  the 
court  for  an  apportionment  of  the  loss. 

BB0OK8&  Randolph       ) 

t).  [• 

Tbc  Steamer  St.  Charles.  \ 

The  appeal  in  this  case  is  dismissed  for  want 
of  jurisdiction,  the  decree  in  the  court  below 
being  for  a  sum  less  than  $3,000. 

John  Hcrlkt  &  Co.       ) 

V.  V 

The  Steamer  St.  Charles.  ) 

The  appeal  is  dismissed  for  want  of  jurisdic- 
tion ;  the  decree  of  the  court  below  being  for  a 
sum  less  than  $2,000. 


OROBB. 

This  cause  came  on  to  be  heard  on  the  tran- 
acript  of  the  record  from  the  Circuit  Court  of 
of  the  United  States  for  the  Eastern  District  of 
Louisiana,  and  was  argued  by  counsel ;  on  con 
sidcralion  whereof,  it  is  the  opinion  of  this 
court  that  the  appeals  of  Brooks  &  Randolph, 
and  Hurley  &  Co.,  should  be  dismissed  for 
want  of  jurisdiction,  on  the  ground  that  the 
amount  in  controversy  in  each  of  the  said  cases 
is  less  than  $2,000;  and  it  is  also  the  opinion  of 
this  court  that  the  steamer  St.  Charles  was  in 
fault,  and  that  the  decree  of  the  said  Circuit 
Court  in  the  cases  of  E.  O.  Roger*  &  Company 
should  be  reversed,  and  the  cause  remanded  for 
an  apportionment  of  the  loss  on  these  two  ap 
peals.  Whereupon  it  is  now  here  ordered,  ad- 
judged and  decreed  by  this  court,  that  the  ap- 
peals of  Brookt  &  Randolph  and  of  Hurley  <t 
Company  be,  and  the  same  are  hereby  dis- 
missed, for  the  want  of  jurisdiction;  and  that 
the  decree  of  the  said  Circuit  Court  in  tbc  cases 
of  E.  O.  Rogers  dk  Company  and  Pooley,  NieoU 
it  Company  be,  and  the  same  are  hereby  re- 
See  19  How. 


versed,  with  costs;  and  that  this  cause  be,  and 
the  same  is  hereby  remanded  to  the  said  Circuit 
Court,  for  further  proceedings  to  be  had  there- 
in, in  conformity  to  the  opinion  of  this  court, 
and  as  to  law  and  justice  shall  appertain. 

Cited— 16  Wall.,  3<5 ;  18Wall..  85 ;  1  Otto,  701 ;  8  Otto, 
438;  1  Brown,  266;  2  Ben.,  876;  6  Ben.,  627.  630;  1 
CUff..843;  1  Low.,  m. 


Ex  parte  in  thk  Mattbk  of  DAVID  A.  SB- 
COMBE. 

(Sees.  C.  19How.,9.16J 

Mandamus  not  proper  to  review  deemon  of  in- 
ferior court. 

A  decision  of  an  Inferior  courtcannot  be  reviewed 
or  reversed  by  nuindamua,  however  erroneous  it 
may  be  or  t>e  supposed  to  Xm. 

It  rests  exclusively  with  a  court  to  determine 
who  Is  qualified  to  l>ecome  an  attorney  and  counsel- 
or therein,  and  for  what  cause  he  ouirht  to  be  re- 
moved. 

But  It  Is  the  duty  of  the  court  to  exercise  this 
power,  by  a  sound  and  just  Judicial  discretion. 

Argued  Dee.  19,  1866.     Decided  Jan.  Ig  1867. 

ON  APPLICATION  for  a  rule  on  the  Judges 
of  the  Supreme  Court  or  the  Territory  of 
Minnesota,  to  show  cause  why  a  peremptory 
mandamus  should  not  be  issued,  commanding 
thpm  to  restore  the  petitioner  to  his  office  of 
attorney  and  counselor  of  the  said  Supreme 
Court. 
The  case  is  stated  by  the  court. 
Mr.  Badifer  for  petitioner. 

Mr.  Chief  Justice  Taneydelivered  the  opinion 
of  the  court : 

A  mandamus  has  been  moved  for,  by  David 
A.  Secombe.  to  be  directed  to  the  Judges  of  the 
Supreme  Court  of  the  Territory  of  Alinnesota, 
commanding  them  to  vacate  and  set  aside  an 
order  of  the  court,  passed  at  January  Term, 
1856,  whereby  the  said  Secombe  was  removed 
from  his  office  as  an  attorney  and  counselor  of 
that  court. 

In  the  case  of  TUUngltatl  v.  Conlding,  which 
came  before  this  court  at  January  Term,  1839, 
a  similar  motion  was  overruled  ity  this  court. 
The  case  is  not  reported :  but  a  brief  written 
opinion  remains  on  the  flies  of  the  court,  in 
which  the  court  says  that  the  motion  is  over- 
ruled, upon  the  ground  that  it  had  not  juris- 
diction in  the  case. 

The  removal  of  the  attorney  and  counselor, 
in  that  case,  took  place  in  a  district  court  of 
the  United  States,  exercising  the  powers  of  a 
circuit  court;  and,  in  a  court  of  that  character, 
the  relations  between  the  court  and  the  attor- 
neys and  counselors  who  practice  in  it,  and 
their  respective  rights  and  duties,  are  regulated 
by  the  common  law.  And  it  has  been  well 
settled,  by  the  rules  and  practice  of  common 
law  courts,  that  it  rests  exclusively  with  the 
court  to  determine  who  is  qualifled  to  become 
one  of  its  officers,  as  an  attorney  and  counselor, 
and  for  what  cause  he  ought  to  be  removed. 
The  power,  however,  is  not  an  arbitrary  and 
despotic  one,,  to  be  exercised  at  the  pleasure 
of  the  court,  or  from  passion,  prejudice,  or  per- 

Sttl» 


Digitized  by 


Google^ 


^i6 


SuPfiBUB  CiOnKT  OF  THS  Unitbo  Statss. 


Dice.  Tbkm, 


Bonal  hostility:  but  it  is  the  duty  of  the  court 
to  exercise  and  regulate  it  by  a  sound  and  just 
judicial  discretion,  whereby  the  rights  and  in- 
dependence of  the  bar  may  be  as  scrupulously 
guarded  and  maintained  by  the  court,  as  the 
rights  and  dignity  of  the  court  itself. 

It  has,  however,  been  urged  at  the  bar,  that 
a  much  broader  discretionary  power  is  exer- 
cised in  courts  acting  upon  the  rules  of  the 
common  law  than  can  be  lawfully  exercised  in 
the  Territorial  Court  of  Minnesota;  because  the 
Legislature  of  the  Territory  has,  by  statute,  pre- 
scribed the  conditions  upon  which  a  person  may 
entitle  himself  to  admission  as  an  attorney  and 
counselor  in  its  courts,  and  also  enumerated  the 
offenses  for  which  he  may  be  removed,  and  pre- 
scribed the  mode  of  proceeding  against  him. 
And  the  relator  complains  that  it  appears  by 
the  transcript  from  the  record,  and  the  certin- 
cute  of  the  clerk,  which  he  filed  with  his  pe- 
tiiion  for  a  mandamus,  that  in  the  sentence  of 
removal  ho  is  not  found  guilty  of  any  specific 
offense  which  would,  under  the  Statute  of  the 
Territory,  justify  his  removal,  and  bad  no 
notice  of  any  charge  agunst  him,  and  no  op- 
portunity of  being  lieard  in  his  defense. 

It  is  true  that,  in  the  Statutes  of  Minnesota, 
r^les  are  prescribed  for  the  admission  of  attor- 
neys and  counselors,  and  also  for  their  removal. 
But  it  will  appear,  upon  examination,  that,  in 
describing  some  of  the  offenses  for  which  they 
may  be  removed,  the  Statute  has  done  but  lit- 
tle, if  anything,  more  than  enact  the  general 
rules  upon  which  the  courts  of  common  law 
have  always  acted;  and  have  not,  in  any  aia- 
terial  degree,  narrowed  the  discretion  they  ex- 
ercised. Indeed,  it  is  diffleult,  if  not  impos- 
sible, to  enumerate  and  define,  with  legal  pre- 
cision, every  offense  for  which  an  attorney  or 
counselor  ought  to  be  removed.  And  the 
Lc^slature,  tor  the  most  part,  can  only  pre- 
scnbe  general  rules  and  principles  to  be  carried 
into  execution  by  the  court  with  judicial  dis- 
cretion and  justice,  as  cases  may  arise. 

The  Revised  Code  of  Minnesota  (ch.  98,  sec. 
7.  subdivision  2)  makes  it  the  duty  of  the  at- 
torney and  counselor  "  to  maintain  the  respect 
due  to  courts  of  justice  and  judicial  oflicers." 

The  19lh  section  of  the  same  chapter  enu- 
merates certain  offenses  for  which  an  attorney 
or  counselor  may  be  removed;  and,  among  oth- 
ers, enacts  that  he  may  be  removed  for  a  will- 
ful violation  of  any  one  of  the  provisions  of 
section  7,  above  mentioned.  And,  in  its  sen- 
tence of  removal,the  court  say  that  the  relator, 
being  one  of  the  attorneys  and  counselors  of 
the  court,  had.  by  his  acts  as  such,  in  open 
court,  at  the  term  at  which  he  was  removed, 
been  guilty  of  a  willful  violatioa  of  the  pro- 
vision above  mentioned,  and  also  of  a  violation 
of  that  part  of  his  ofllcial  oath  bv  which  he  was 
sworn  to  conduct  himself  witL  fidelity  to  the 
court. 

The  Statute,  it  will  be  observed,  does  not  at- 
tempt to  specify  the  acts  which  shall  be  deemed 
disrespectful  to  the  court  or  the  judicial  offi- 
cers. It  must,  therefore,  rest  with  the  court  to 
determine  what  acts  amount  to  a  violation  of 
this  provision;  and  this  is  a  judicial  power 
vuat«l  in  the  court  by  the  Legislature.  The 
removal  of  the  relator,  therefore,  for  the  cause 
above  mentioned,  was  the  act  of  a  court  done 
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in  the  exercise  of  a  judicial  discretion  which 
the  law  authorized  and  required  it  to  exercise. 
And  the  other  cause  assigned  for  the  removal 
stands  on  the  same  ground. 

It  is  not  necessary  to  inquire  whether  this  de- 
cision of  the  Territorial  Court  can  be  reviewed 
here  in  any  other  form  of  proceeding.  But  the 
court  are  of  opinion  that  he  is  not  entitled  to 
a  remedy  by  mandamus.  Undoubtedly  the 
judgment  of  an  inferior  court  may  be  reversea 
in  a  superior  one  which  possesses  appellate 
power  over  it,  and  a  mandate  be  issuea  com- 
manding it  to  carry  into  execution  the  judg- 
ment of  the  appellate  tribunal.  But  it  cannot 
be  reviewed  and  reversed  in  this  form  of  pro- 
ceeding, however  erroneous  it  may  be  or  sup- 
posed to  be.  And  we  are  not  aware  of 
any  case  where  a  maudamu*  has  issued  to 
an  inferior  tribunal  commanding  it  to  reverse 
or  annul  its  decision,  where  the  decision  was 
in  its  nature  a  judicial  act  and  within  the  scope 
of  its  jurisdiction  and  discretion. 

These  principles  apply  with  equal  force  to 
the  proceedings  adopted  by  the  court  in  making 
the  removal. 

The  Statute  of  Minnesota,  under  which  the  - 
court  acted,  directs  that  the  proceedings  to  re- 
move an  attorney  or  counselor  must  be  taken 
by  the  court,  on  its  own  motion,  for  matter 
within  its  knowledge;  or  mav  be  taken  on  the 
information  of  another.  And  in  the  latter  case, 
it  requires  that  the  information  should  be  in 
writing,  and  notice  bo  given  to  the  party,  and 
a  day  given  to  him  to  answer  and  deny  the  suf- 
ficiency of  the  accusation  or  deny  its  truth. 

In  this  case,  it  appears  that  the  offenses 
charged  were  committed  in  open  court,  and  the 
proceedings  to  remove  the  relator  were  taken 
by  the  court  upon  its  own  motion.  And  it  appears 
by  his  affidavit  that  he  had  no  notice  that  the 
court  intended  to  proceed  against  him ;  had  no 
opportunity  of  being  heard  in  his  defense,  and 
did  not  know  that  he  was  dismissed  from  the 
bar  until  the  term  was  closed,  and  the  court 
had  adjourned  to  the  next  term. 

Now.  in  proceeding  to  remove  the  relator, 
the  court  was  necessarily  called  on  to  decide 
whether,  in  a  case  where  the  offense  was  com- 
mitted in  open  court,  and  the  proceeding  was 
had  by  the  court  on  iisown  motion,  the  Statute 
of  Minnesota  required  that  notice  should  be  given 
to  the  party,  and  an  opportunity  afforded  him 
to  be  heard  in  his  defense.  The  court,  it  seem% 
were  of  opinion  that  no  notice  was  necessary, 
and  proceeded  without  it;  and  whether  this 
decision  was  erroneous  or  not,  yet  it  was  mtde 
in  the  exercise  of  judicial  authority,  where 
the  subject  matter  was  within  their  juiisdiction, 
and  it  cannot,  therefore, be  revised  and  annulled 
in  this  form  of  proceeding. 

Upon  this  view  of  the  subject,  it  would  be 
useless  to  grant  a  rule  to  show  cause;  for  if  the 
Territorial  Court  made  a  return  stating  what 
they  had  done,  in  the  precise  form  in  which  the 
sentence  of  dismissal  now  appears  in  the  pa- 
pers exhibited  by  the  relator,  a  peremptory 
mandamus  could  not  issue  to  restore  him  to  (he 
office  he  has  lost. 

TUe  motion  must,  therefore,  he  oterruled. 


Cited— 4  Wall.,  879;  7  Wall.,  Vn,  SaO,  S36. 
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JAMES  H.  URE,  Claimant  of  the  Steamer 
O1F8BT, 

e. 

JAMBS  M.  COFPMAN  and  CYRUS  COPF- 
MAN,  Owners  of  the  Platboat  and 
Carop. 

(See  8.  C,  U  How^  Sft-83.) 

■Steamer  hM  U(Mefor  eoUinon  mth  flat-boat — 
«aMe2  tied  to  bank,  out  of  Kne  ef  navigation, 
need  not  shoa  light  at  night. 

Where  a  steamer  is  managed  without  sUU  or 
prudence,  and  a  collision  with  a  flat-boat  is  the 
■consequence,  without  any  fault  or  want  of  oareby 
those  navigatlnff  the  latter,  the  former  Is  properly 
held  liable  for  the  damages. 

The  particular  facts  of  the  case  examined. 

When  a  vessel  is  tied  to  the  bank  of  a  river,  not 
In  port  or  harbor  or  at  a  plaoe  of  landingr  and  out 
of  the  line  of  customary  navigration,  at  night,  she  is 
not  required  to  show  a  llcrht. 

Argued  Dee.  19,  1856.     Decided  Jan.  li,  1867. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
Louisiana. 

The  libel  in  this  case  was  filed  in  the  Dis- 
trict Court  of  the  United  States  for  the  East- 
«m  District  of  Louisiana,  by  the  appellees,  to 
recover  damages  resulting  from  a  collision. 

The  court  found  for  the  libelants,  and  entered 
judgment  for  $3,416.15,  with  interest  On 
Appeal,  the  Circuit  Court  having  affirmed  this 
decree,  the  defendants  took  an  appeal  to  this 
«oart. 

A  further  statement  of  the  case  appears  in 
the  opiDion  of  the  court. 

Mr.  Miles  Taylor,  for  the  appellant: 

We  submit: 

1st.  That  the  appellant  was  engaged  in  a 
lawful  business;  that  he  exercised  ordinary 
prudence  in  the  prosecution  of  bis  voyage  on 
the  night  in  question;  and  that  the  collision 
was  the  result  of  an  accident,  and  not  from 
negligence,  misconduct  or  want  of  skill;  and 
that  he  is  in  no  way  responsible  for  the  Ices 
sustained  by  the  appellees. 

Va.  In.  Co.  V.  MiUaudon,  11  La.,  116;  Stain- 
back  V.  Bae,  14  How.,  582. 

2d.  That  if  there  was  any  fault  or  want  of 
care  on  the  part  of  the  appellant,  there  was 
also  fault  or  want  of  care  on  the  part  of  the 
appellees,  inasmuch  as  they  failed  to  keep  any 
watch  on  the  flat-boat,  or  to  expose  a  light 
upon  it,  and  that  therefore  they  have  no  right 
to  recover. 

Deiaware  v.  Omrey,  2  Wall.,  Jr.  278;  Ward 
T.  Armttrong,  1 4  111. .  283, 285 ;  Innit  v.  Steamer 
Senator,  1  Cal.,  469;  Simpton  v.  Hand,  6 
Whart. ,  824;  Murphy  v.  Diamond,  8  La.  Ann., 
441:  Letup*  v.  Pontehartrain  R.  R,  17  La., 
861 ;  PTe}/ta*  v.  Ponehartrain  J2.  if. ,  18  La. ,  889 ; 
CarliOe  v.  HoUon,  8  La  Ann.,  48;  TheAUwal, 
-26  Eng.  L.  &  E.,  604;  5  Stat,  at  L.,  806,  sec. 
10;  Act  of  La.  of  1832. 

8d.  That  if  the  appellant  was  at  all  in  fault, 
And  reponsible  in  some  degree  because  of  that 
fault  then  the  appellees  are  only  entitled  to  one 
half  of  the  amount  of  the  damages  occasioned 
by  the  collision. 


NoTB.— Colttoion.  BUjIttt  of  Heam  ani  taMng  ren- 
«ela  wUh  refarenee  to  each  other,  and  <n  poning 
<md  muUna.  See  note  to  St.  John  v.  Paine,  10  How., 
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Briekea  v.  Pritby.  2  Rob.  La.,  206;  The 
Catharine  v.  Dickiruon.  17  How.,  170. 

Mr.  «r.  P.  Benjamin,  for  appellees: 

The  claimants  and  appellants  do  not  deny 
that  they  ran  into  and  sank  the  fla^boat.  whilst 
she  was  lying  tied  up  to  the  bank  at  night;  but 
they  seek  to  excuse  themselves  by  urging: 

First.  That  the  flat  was  lying  moored 
to  the  bank  of  the  river,  at  a  distance  of  only 
fifty  feet  below  a  woodyard,  in  the  way  of  the 
steamboats  taking  wood,  and  in  the  way  of 
steamboats  landing  freight  or  passengers  at  the 
usual  landing  of  Madame  Trudeau,  the  owner 
of  the  plantation  on  which  the  woodyard  was 
situated;  and. 

Second.  That  the  flat-boat  bad  no  light  out, 
and  was  so  concealed  by  the  shadows  of  the 
bank,  that  she  could  not  be  seen. 

1.  To  this  first  excuse,  the  short  and  ready 
answer  is,  that  The  Oipsey  was  not  engaged  in 
any  attempt  to  land  at  the  woodyard,  or  at 
Mrs.  Truaeau's  landing  place,  when  she  ran 
into  the  flat-boat:  but  on  the  contrary,  was 
bound  up  the  river,  for  a  landing  at  deorge 
Mather's  plantation. 

They  pretend  that  the  night  was  not  too 
dark  to  run,  and  that  it  was  quite  light  enough 
for  them  to  pursue  their  voyage  with  safety. 
By  the  evidence  of  their  own  officers.  The 
Oipsey  would  have  run  directly  into  the  bank 
of  the  river,  if  the  flat-boat  had  not  intervened. 
Now,  if  it  was  light  enough  to  navigate  with 
safety,  the  fact  proves  the  grossest  carelessness, 
and  negligence  sufficient  to  make  the  steamer 
reponsible. 

If,  on  the  contrary,  it  was  not  light  enough  to 
navigate  with  safetv,  there  was  criminal  im- 
prudence in  continuing  the  voyage,  instead  of 
lying  up  till  the  darkness  was  dissipated. 

2.  To  the  second  excuse,  the  answer  is,  that 
there  was  no  obligation  on  the  part  of  the  flat- 
boat  to  exhibit  a  Tight 

She  was  moored  in  a  nook  or  recess  of  the 
bank,  where  it  had  caved  so  as  to  leave  a  point 
of  land  Jutting  out  into  the  river  above  and  t>e- 
low  her. 

Whether  near  a  woodyard  or  not,  is  a  matter 
of  no  consequence.  She  was  not  at  the  wood- 
yard.  She  was  beyond  the  possibility  of  harm 
from  ascending  or  descending  boats,  and  was 
not  harmed  by  any  boat  that  was  ascending  or 
descending  by  a  proper  course,  but  by  a  boat, 
which,  whilst  its  officers  declare  they  were 
bound  up  the  river,  ran  straight  across  it,  to  a 
spot  where  they  had  no  intention  of  going. 

Mr.  Juttiee  Wayne  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Louisiana. 

It  appears  from  the  record  that  the  steamer 
Gipsey  was  a  packet  on  the  Mississippi  River, 
running  from  New  Orleans  to  Lobdell's  Store 
landing,  atwve  Bayou  Sara,  and,  as  all  the  other 
Mississippi  steam  river  packets  do.  was  in  the 
habit  of  landing  freight  and  passengers  at  all 
the  intermediate  points  and  plantations.  She 
was  making  a  trip  up  the  river  from  New  Or- 
leans on  the  evening  of  the  21st  December, 
1863.  The  night  was  rainy  and  dark,  and  after 
midnight  somewhat  foggy.  It  was  light  enough, 
though,  for  the  boats  navigating  Qie  river  to 
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run  and  to  distinguish  and  make  all  their  land- 
ings. All  of  the  witnesses  say  it  was  a  proper 
night  for  running,  and  none  of  the  packets,  or 
otber  boats,  laid  up  on  that  night  on  account  of 
the  weather.  Alexander  Desarpes,  a  witness 
for  the  claimant,  says  'be  was  the  pilot  of  The 
Qipsey,  and  was  on  watch  at  the  wheel  at  the 
time  The  Gipsey  struck  the  flat-boat.  That  the 
collision  happened  above  the  point  at  Trudeau's 
woodyard,  about  fifty -six  miles  above  New  Or- 
leans, between  twelve  and  one  o'clock  at  night, 
on  the  32d  December,  1853.  He  says  it  was  a 
pretty  bad  night,  rainy,  dark  and  smoky, 
rather  than  foggy,  with  a  little  fog.  There 
was  light  enough,  however,  for  the  boat  to 
distinguish  landings,  and  she  ran  and  made  all 
of  hers  of  freight  and  passengers  as  she  went 
up.  Her  last  landing  before  the  collision  was 
one  of  freight,  at  J.  B.  Armant's  plantation,  on 
the  right-hand  side  of  the  river  descending, 
about  half  a  mile  below  Trudeau's  woodyard. 
We  then  crossed  the  river  from  there,  to  go  to 
George  Mather's  plantation.  At  that  time  the 
night  was  dark  and  rainy,  but  the  shore  could 
be  seen  for  some  distance.  There  was  a  light 
at  Trudeau's  woodyard  on  the  bank,  which  is 
pretty  high  there,  at  least  fifteen  feet  above  the 
water;  I  could  see  this  light  a  long  distance — 
three  or  four  arpents  from  the  shore ;  there  was 
a  point  of  land  just  below  the  woodyard ;  I  was 
looking  out  when  the  boat  was  approaching  the 
shore,  for  the  purpose  of  g<>ing  up  that  £ore 
to  make  a  landing;  I  could  see  an  outline  of 
the  shore,  or  bank,  all  along,  and  distinctly,  too: 
I  did  not  discover  the  flatl)oat  until  we  were 
right  up  against  herj  the  flat-boat  was  lying 
close  to  the  bank,  and  in  its  shadow,  and  having 
no  light  on  her  I  could  not  see  her;  she  was 
lying  just  at  the  foot  of  the  woodyard ;  the  Aat- 
boat,  and  did  not  shine  upon  her.  Aa  soon  as 
light  on  the  bank  was  a  good  distance  from  the 
we  saw  the  tlat-boat,  we  stopped  the  engine  of 
The  Gipsey,  and  backed.  It  there  had  been  a 
light  on  the  flat-t)oat,  I  could  have  seen  it  at  a 
sufficient  distance  to  have  avoided  the  collision, 
but  there  was  no  light  on  her.  As  the  flat- 
boat  was  low  down  in  the  water,  if  there  had 
been  a  light  on  her,  we  should  have  known  it 
was  something  down  in  the  water.  I  saw 
nobody  on  watcli  on  the  flat-boat  at  the  time  of 
the  collision,  and  heard  no  hail  from  her  l)efore 
it."  The  witness  further  states  that  he  had 
been  a  pilot  on  the  river  for  more  than  ten 
years,  "  running  in  this  lower  trade,"  and  adds, 
at  the  time  of~and  before  the  collision,  the 
weather  was  such  as  boats  are  in  the  habit  of 
running  and  making  landings,  and  I,  as  a  pilot, 
consider  that  it  was  safe  and  proper  to  run  the 
boat.  Mather's  landing,  where  The  Gipsey  was 
gone  to  land,  was  about  a  quarter  of  mile  above 
Trudeau's  woodyard.  Upon  the  cross-interro- 
galion  of  this  witness,  he  does  not  give  an  in- 
telligent or  certain  statement  of  the  collision, 
or  where  or  how  The  Gipsey  struck  the  flat- 
boat;  but  says  she  was  tied  to  a  point,  and  her 
stern  lay  a  little  out  from  the  bank;  she  laid  up 
and  down  the  river  in  the  same  direction  with 
the  current;  there  are  curvings  in  along  the 
bank;  the  flat  was  lying  at  a  point  fastened, 
and  there  are  curvings  both  above  and  be- 
low that  point,  which  was  a  mere  jutting  out  of 
the  bank  in  consequence  of  curvings  above  and 
below    it.      The    direct   examination    being 
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resumed,  this  witness  says,  on  a  clear  and  star- 
light night,  in  such  a  stage  of  water  as  pre- 
vailed at  the  time  of  the  accident,  we  could 
have  seen  a  flat-boat  at  a  good  distance  in  time 
to  prevent  an  accident.  If  there  had  been  oa 
the  flat-boat  such  a  light  as  is  generally  carried 
on  deck  by  a  steamboat,  or  a  schooner,  or  on 
flat-boats  when  they  are  running,  I  could  have 
seen  it  thee  or  four  arpents  off,  and  this  would 
have  given  me  time  to  avoid  the  collision. 

The  evidence  of  tbia  witness  is  not  in  any 
material  particular  changed  by  any  other  wit- 
ness examined  in  the  case.  It  is  rather  con- 
firmed; but  the  captain  of  the  Gipsey,  who- 
was  also  sworn  as  a  witness,  gives  a  more  cer- 
tain account  of  the  collision,  as  to  the  part  of 
the  flat-boat  which  was  struck  by  the  steamer, 
and  by  what  part  of  the  steamer  she  was  stnu^. 
The  testimony  is  conclusive,  that  the  flat  being 
tied  to  the  shore,  at  what  might  have  been  con- 
sidered a  proper  and  safe  place,  was  struck  by 
the  steamer  with  suflScient  force  to  cut  a  part 
of  her  down,  and  to  sink  her  in  a  few  mhiules. 
There  are  three  points  to  be  noted  in  the  testi- 
mony of  Desarpes.  The  first  is,  that  the 
steamer,  being  upward  bound,  had  made  a 
landing  at  Armant's  plantation,  about  half  a 
mile  below  Trudeau's  woodyard,  and  that  her 
next  place  for  making  a  landing  was  a  quarter 
of  a  mile  above  that,  on  the  opposite  side  of  the 
river,  at  Mather's  plantation,  making  the  dis- 
tance between  the  two  places  about  three 
quarters  of  a  mile.  Second,  that  in  his  opin- 
ion as  an  experienced  pilot,  and  accustomed 
to  the  navigation  of  the  river,  there  was  notliiiig 
in  the  state  of  the  weather  to  prevent  the 
steamer  from  being  run  as  usual,  and  put 
across  the  river  to  make  a  landing  at  Math- 
er's plantation,  but  that  she  was  run  so  close 
in  shore  as  to  be  brought  in  collision  with 
the  flat-boat,  and  thereby  that  the  witness  ad- 
mits that  the  only  cause  of  it  was,  that  the  fiat- 
boat  was  lying  close  to  the  bank,  and  so  much 
in  its  shadow,  and  not  having  a  light,  he  could 
not  see  her.  His  language  is,  that  if  there  had 
been  on  the  flat-boat  such  a  light  as  is  generally 
carried  on  deck  by  a  steamboat  or  a  M^ooner, 
or  on  a  flat-boat  when  they  are  running,  he 
could  have  seen  it  far  enough  off  to  have 
avoided  the  collision. 

Captain  lire,  then  in  command  of  The  Gip- 
sey. gives  the  same  account,  scarcely  with  a 
variance,  of  the  navigation  of  his  vessel  from 
Armant's  plantation  until  the  collision  had  oc- 
curred, but  says,  with  more  positiveness  than 
bis  pilot  spoke,  that  the  forward  end  of  the 
Gipsey — some  part  of  the  bow  pretty  far  for- 
ward— struck  the  flat-boat.  His  language  is, 
that  he  "was  on  the  roof  of  the  steamer  in 
front  all  the  time,  when  they  had  made  their 
landing  at  Armant's,  up  to  the  moment  of 
the  collision.  From  Armant's  we  ran  the 
bend  of  the  river  on  the  same  side  a  short 
distance,  and  then  crossed  over  to  make  a 
landing  at  Mather's,  above'  Trudeau's  wood- 
yard.  There  was  a  light  above  the  woodpile, 
but  I  saw  nothing  but  its  glare  before  the  col- 
lision, the  woodpile  being  between  the  light 
and  my  eyes.  I  could  see  the  glare  some  three 
or  five  minutes  before  the  colluion  took  place. 
We  had  almost  hit  the  flat-boat  when  I  saw  it. 
I  was  looking  out  and  saw  the  boat,  seeing  it* 
outline  pretty  clearly  about  the  same  time  that 
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I  saw  the  glare  of  the  light  spoken  of.  It 
was  the  shadow  of  the  bank,  which  is  high 
there,  which  prevented  me  from  seeing.  If 
there  had  been  on  the  flat-boat  any  such  light 
as  flat-boats  usually  carry,  I  could  have  seen  it 
in  time  to  avoid  hitting  her. "  He  further  savs, 
"  the  night  was  slightly  foggy  and  bad,  and  it 
had  been  raining,  out  cannot  recollect  whether 
it  was  raining  at  the  time  of  the  collision. 
There  was  no  fog  until  we  came  to  Armant's, 
and  after  we  left  Armant's  the 'fog  came  on, 
and  I  think  that  smoke  was  mixed  with  the 
fog.  We  did  not  lay  up  tliat  night  for  fog, 
but  ran  all  night."  Other  witnesses  were  ex- 
amined by  the  claimants,  but  it  is  not  necessary 
to  notice  their  testimony  further  than  to  say 
that  neither  of  them  gave  any  additional  facts 
concerning  the  navigation  of  the  steamer  from 
Armant's  plantation,  or  concerning  the  collis- 
ion, contradictory  frooi  what  was  said  of  both 
by  Captain  Ure  and  his  pilot  Desarpes. 

Trying,  then,  the  claimant's  case  only  by  the 
evidence  introduced  by  himself,  it  is  obvious 
that  the  steamer  was  put  across  the  river  from 
Armant's  in  a  state  of  weather  and  on  a  night 
proper  for  running,  without  proper  care  to 
loaKe  her  next  lanmng  at  Mather's,  which  was 
at  least  a  quarter  of  a  mile  above  the  woodyard, 
a  little  below  which  the  flat-boat  was  moored. 
Both  the  pilot  and  the  captain  attempt  to  indi- 
cate the  place  and  the  part  of  the  steamer 
which  was  first  in  contact  with  the  flat-boat,  by 
mathematical  figures.  If  that  of  the  pilot's  is 
taken  as  the  fact  of  the  case,  it  must  be  con- 
ceded that  The  Gipsey  was  put  across  the  river 
a  little  below  where  the  flat-boat  laid,  and  so 
near  the  bank  that  she  could  not  have  been  run 
above  her,  bv  pursuing  that  course,  without  a 
collision.  Running  so  near  to  the  bank,  when 
there  was  ample  channel  way  further  out  in 
the  river  for  the  steamer  to  pass  that  point  and 
curve  made  by  it,  at  which  and  within  which 
the  flat-boat  was  fastened,  was  a  want  of  proper 
care.  Both  pilot  and  captain  knew  that  the 
■woodyard  and  its  immediate  vicinity  was  a 
point  of  the  river  at  which  boats  were  custom- 
arily moored  at  night,  as  a  place  of  safety 
against  collisions  from  ascending  or  descend- 
ing boats,  and  should  have  run  the  steamer 
further  out  in  the  river  to  avoid  all  chance  of 
colliaion  with  boats  tied  to  the  bank  or  wood- 
yard;  and  in  this  instance,  there  was  no  occa- 
sion for  the  steamer  having  l>een  run  so  near  to 
the  bank  of  the  river,  as  it  was  not  intended  to 
make  a  landing  at  the  woodyard,  but  to  pass  it 
to  a  landing  higher  up.  The  collision,  accord- 
ing to  the  pilot's  account  of  it,  was  caused  by 
the  steamer  not  having  been  kept  on  a  course 
further  out  from  the  bank.  That,  of  itself,  is 
sufficient  to  make  her  answerable  for.  all  the 
consequences  of  it,  without  anv  regard  to  the 
fact  that  the  flat- boat  had  not  a  light.  A  light 
upon  her  might,  in  the  language  of  the  witness, 
have  enabled  him  to  have  avoided  the  collision 
by  putting  the  steamer  further  out  in  the 
river,  but  the  want  of  a  light  was  not  the  cause 
of  it  The  cause  was,  that  the  steamer's 
course  was  too  near  on  shore.  But  if  the 
captain's  account  of  the  collision  is  taken  as 
the  fact  of  the  case,  as  we  think  it  ought  to  be, 
the  steamer  is  altogether  without  excuse,  for 
■be  was  put  across  the  river  without  du»  care 
as  to  her  course,  and  would  have  been  run  bow 
See  19  How. 


on  into  the  bank,  at  the  point  where  the  flat- 
boat  was  fastened,  if  she  had  not  been  stopped 
by  the  collision.  In  such  a  view  of  the  case  as 
we  have  given  from  the  testimony  of  the  claim- 
ant's witnesses,  it  is'  not  necessary  for  us  to  con- 
sider the  point  made  by  the  witnesses,  and  by 
coimsel  in  the  argument,  that  the  flat-boat  had 
not  a  light  to  show  herself  or  her  mooring  dur- 
ing that  night.  Tied,  us  she  was,  in  a  recess  of 
the  land,  with  a  point  of  land  extending  into 
the  river  below  the  woodyard,  there  was  no  ne- 
cessity for  her  to  show  a  light  to  protect  her  from 
boats  ascending  or  descending  the  river,  or  from 
landing,  which  might  be  made  at  the  woodyard, 
as  she  was  actually  fastened  to  the  bank,  out  of 
the  lineof  a  customary  and  safe  navigation  up  or 
down  the  river.  In  other  words,  the  steamer 
was  either  run  closer  into  the  bank  than  was 
necessary  or  usual  at  that  point  of  the  river, 
and  out  of  what  should  have  been  her  course 
to  make  her  landing  at  Mather's,  or  she  was 
run  head  upon  the  flat-boat,  where  the  latter 
was  tied  to  the  bank.  When  a  boat  or  vessel 
of  anv  kind  is  fastened  for  the  night  at  a  land 
ing  place,  to  which  other  boats  may  have  oc- 
casion to  make  a  landing  in  the  night,  it  is 
certainly  prudent  for  her  position  to  De  desig- 
nated by  a  light  on  her  own  account,  as  well  as 
that  the  vessel  making  a  landing  may  have 
light  to  do  so.  But  when  a  vessel  is  tied  to  the 
bank  of  a  river,  nut  in  a  port  or  harbor,  or  at  a 
place  of  landing,  out  of  the  line  of  customary 
navigation,  there  is  no  occasion  for  her  to  show 
a  light,  nor  has  it  ever  been  required  that  she 
should  do  so. 

After  the  best  examination  of  this  case,  we  are- 
of  the  opinion  that  the  steamer  Gipsey  was  put 
across  the  river  from  Armant's,  in  the  prosecu- 
tion of  the  intention  to  make  another  landing 
with  her  at  Mather's  plantation,  without  skill' 
or  prudence,  and  that  the  collision  with  the 
flat-boat  was  the  consequence  of.it,  without 
any  fault  or  want  of  care  by  those  navigating 
it.  There  is,  therefore,  no  ground  for  reduc- 
ing the  damages  given  by  the  district  and  cir- 
cmt  courts  to  the  owners  of  the  flat-boat. 

Saving  examined  the  record  very  fuUy  as  to 
the  items  making  up  the  aggregate  of  damage 
given  by  those  decrees,  we  affirm  the  decree  of  the 
Oireuit  Court  in  the  case. 

Cited-m  How.,  am ;  7  Otto.SlS ;  S  Bond,  388. 


JAMES  STEVENS,  Plff.  in  Br., 

V. 

ROYAL  GLADDING  amd  ISAAC  T. 
PROUD,  Doing  business  under  the  Firnk 
name  of  Gladdino  &  Proud. 

(See  S.  C.  1»  How.,  64-86.J 

An  asst^ment  of  error  that  the  jadjrment  was- 
for  plaintiff,  whereas  it  shoald  have  been  for  de- 
fendaot  below.  Is  not  an  error  appearing  on  the 
face  of  the  record  which  can  t>e  noticed  by  this 
court. 

Submitted  Dee.  11, 1866.    Decided  Jan.  It,  1857. 

IN    ERROR  to  the  Circuit   Court   of   thfr 
United  States  for  the  District  of  Rhode 
Island. 
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The  matter  in  controvergy  has  been  before 
this  court  on  two  former  occasions. 

See  Steteni  t.  Cody,  14  How.,  S34;  AtfwntT 
Gladding.  17  How.,  447. 

JTames  SteTena,  in  person. 

The  argument  presented  by  the  plaintiff  ap- 
peared in  the  transcript  of  the  record,  in  con- 
nection with  the  assignment  of  error,  aiid  is  re- 
cited in  the  opinion  of  the  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.  Samael  Ames,  for  defendants  in  er- 
ror: 

The  record  of  this  case  shows  that  at  the  No- 
vember Term  of  the  Circuit  Court  for  the  Dis- 
trict of  Rhode  Island.  1848,  the  plaintiff  in  er- 
ror brought  a  qni  tarn  action  against  the  de- 
fendants in  error,  to  recover  penalties  and  for- 
feitures alleged  to  have  heen  incurred  by  them 
under  the  Act  of  Congress  passed  February 
-Sd,  1831,  entitled  "An  Act  to  amend  the  sever- 
al Acts  respecting  copyrights;"  that  at  the  June 
Term  of  said  court.  1860,  the  cause  was  sub- 
mitted upon  the  general  issue,  to  a  jury,  who 
in  due  form  returned  a  verdict  in  favor  of  the 
defendants  in  error,  of  "not  guilty":  where- 
upon judgment  was  entered,  that  they  have  and 
recover  their  costs  of  suit. 

The  record  discloses  no  en*r  in  law,  nar,  to 
the  knowledge  of  the  defendants  in  error  or  of 
their  counsel,  was  any  error  of  law  brought 
upon  the  record  by  the  allowance  of  a  bill  of 
-exceptions.  The  court  has  no  choice,  there- 
fore, but  to  oonflrm  the  judgment  below,  with 
-costs. 

Mr.  JutHee  McLean  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court 
for  the  District  of  Rhode  Island.  ^ 

An  action  was  brought  by  the  plaintiff  in  the 
Circuit  Court,  alleging  that  he  was  the  author 
of  a  topographical  map  of  the  State  of  Rhode 
Island  and  Providence  plantations,  surveyed 
tri^nometrically  by  himself,  the  copyright  of 
which  he  secured  under  the  Act  of  Congress  of 
the  8d  April.  1881,  entitled  "An  Act  to  amend 
the  several  Acts  respecting  copyrights;" and  he 
Avers  a  special  compliance  with  all  the  requi- 
sites of  said  Act,  to  vest  in  him  the  copyright 
of  said  map  or  chart.  And  he  charges  the  de- 
fendants with  having  published  two  thousand 
-copies  of  his  map,  and  sold  them  within  two 
years  before  the  commencement  of  the  action, 
in  violation  of  bis  right,  secured  as  aforesaid,  to 
his  damage  |4,0(X). 

The  defendants  pleaded  not  guilty.  The  case 
was  submitted  to  a  jury,  who  returned  a  ver- 
-dict  of  not  guilty.  A  judgment  was  entered 
against  the  plaintiff  for  costs. 

A  writ  of  error  was  procured,  and  bond  given 
to  prosecute  it  with  effect. 

The  defendant  in  proper  person  assigns  for 
•error,  "that  the  verdict  and  judgment  were 
given  against  the  plaintiff  in  error,  whereas  the 
verdict  and  judgment  should  have  been  given 
for  the  plaintiff,  and  he  prays  a  reversal  of  the 
Judgment  on  this  ground." 

In  a  very  short  argument,  the  plaintiff  in  er- 
ror says,  the  principal  questions  are:  was  the 
verdict  and  iudgment  correct  T  Was  the  sale  of 
the  engraved  plate,  on  execution,  the  sale  of  the 
-copyright?  Did  such  sale  authorize  the  defend- 
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ants,  or  any  other  person  to  print  and  sell  this 
literary  production,  still  subsisting  under  a 
copyright  in  the  plaintiff?  And  he  refers  toU 
How..  S38,  Stetens  v.  Cody.  In  that  case  this 
court  held  that  a  sale  of  the  copperplate  for  a 
map,  on  execution,  does  not  au&orize  the  pur- 
chaser to  print  the  map. 

Two  or  three  depositions,  not  certified  with 
the  record,  were  handed  to  the  court  as  having 
been  omitted  by  the  clerk  in  making  up  the 
record ;  but  it  does  not  appear  that  they  were 
used  in  the  trial  before  the  Circuit  Court:  and 
if  it  did  so  appear,  no  instructions  were  asked 
of  the  court  to  the  jury,  to  lay  the  foundation 
of  error. 

It  is  to  be  regretted  that  the  plaintiff  in  error, 
in  undertaking  to  manage  his  own  case,  hss 
omitted  to  take  the  necessary  steps  to  protect 
his  interest.  There  is  no  error  appearing  on 
the  record  which  can  be  noticed  by  this  court. 

Tfu  judgment  of  the  (XrciUt  Oourtit,  titerrfotv, 
affirmed,  with  eok$. 

8.  C.,-17  How.,  447. 

Clted-S)  How.,  441 ;  8  Blaok^  484 ;  1  Wall.,  aM ;  ID 
WaU..  260. 


WESLEY    WILLIAMS,   Oamtehee   of  Ed 
waud  F.  Mahomb,  Plff.  in  Br., 

V. 

HILL,  McLean  &  CO. 

(See  8.  C,  M  How.,  £4»4B.) 

Swrphufrom  tale  under  deed  of  Irvet,  cannot  be 
retained f or  debte  mbiequently  made—^n  Alaba- 
ma, advene  elaimani  mutt  prove  bona  fides  cf 
Am  claim — what  evidence  not  received. 

Surplus,  arlsinar  from  a  sale  of  tvei  ptopcrty. 
under  deed»  of  trust  irlven  to  secure  aelns  de- 
scribed In  them,  cannot  be  retained  as  security  for 
debts  Bubaoquently  made  on  the  strength  of  a  parol 
encaoement. 

In  Alabxraa,  the  advene  claimant  of  prop^ty  or 
effects  seized  at  the  suit  of  a  creditor  by  attach- 
ment or  ezecutinn,  must  prove  the  honajidtt  of  U> 
claim.  If  It  Is  derived  from  the  debtor  after  the 
ort^n  of  the  creditor's  demand.  And  the  deolua- 
tlons  or  acknowledsments  of  the  debtor  will  not  b* 
received  to  support  the  title. 

Argued  DeS.  30, 1866.     Decided  Jan.  IS,  18S7. 

IN  ERROR  to  the   District  Court  of  the 
United  Slates  for  the  Middle  District  of 
AlalMima. 

The  case  is  stated  by  the  court. 

Meters.  P.  Phillips  and  J.  E.  Belser.  for 
the  plaintiffs  in  error. 

The  answer  of  a  garnishee  is  required  by  the 
Statute  to  be  under  oath,  and  when  not  dis- 
proved, must  be  taken  as  true. 

Code,  sec.  3540:  Davit  v.  Knapp.  8  Mo.,  6*7; 
Kergin  v.  Dateton,  1  Gill.,-  89;  M<uon  v.  Jfo- 
Campbell,  8  Pike,  511. 

The  plaintiff,  by  the  Statute,  is  allowed  to 
"  controvert "  the  answer;  that  is.  he  may  show 
it  to  he  untrue.  The  present  Code  of  Alabama 
does  not  point  out  the  particular  mode  of  pro- 
ceeding; but  when  the  issue  is  made  up.  U  is 
evident  that  the  trial  must  proceed,  as  in  ntber 
cases.  The  Statute,  as  it  existed  before  the 
adoption  of  the  "code."  in  express  terms  r^ 
quires  that  "an  issue  shall  be  formed  snd 
tried,  as  in  other  cases." 
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Clay's  D.  P.,  60,  sec.  25;  Code,  sec.  2446; 
Thortuu  V.  Hopper,  5  Ala  ,  442. 

Not  only  the  answer  denies  any  indebtedness, 
bat  the  promissory  notes  produced  and  proved, 
import  a  consideration.  This  is  by  the  law 
merchant  and  by  the  Statute  of  Alabama. 

Code  P.,  424,  sec.  2278. 

By  the  well  established  judicial  construction 
of  the  attachment  law,  "no  demand  can  be  re- 
'Covered  by  a  writ  of  garnishment,  on  which  the 
-defendant  in  the  judsment,  who  is  also  the 
creditor  of  the  garnishee,  could  not  maintain 
-debt  or  indebitattu  aa»umpnt. 

Selfy.  KirMand,  24  Ala.,  277. 

It  follows  that  the  proof  required  by  the  pres- 
fint  plaintiff,  is  the  same  as  would  have  been 
required  of  the  defendant  in  the  judgment,  if 
lie  had  brought  the  suit.  Could  he  have  recov- 
ered on  the  evidence  in  this  record? 

There  being  no  evidence  disproving  or  tend- 
ing to  disprove  the  answer  wliich  denied  any 
indebtedness,  and  nothing  impeaching  the  con- 
sideration of  the  notes,  there  was  no  predicate 
for  the  charge  as  to  "fraud  and  collusion." 
The  bill  of  exceptions  sets  out  all  the  evidence 
in  the  cause.  Where  the  facts  are  not  disputed, 
fraud  is  a  question  of  law. 

Bw\ft  V.  Fibthugh,  9  Port.,  66;  OiOetpie  v. 
Batae,  15  Ala.,  285. 

Mr.  H.  W.  HlUiard.  for  defendant  in  er- 
ror: 

The  answer  of  the  garnishee  is  not  taken  as 
true,  when  controverted  by  the  plaintiff,  his 
agent  or  attorney.    < 

Code,  sec.  2646. 

The  Code  providei>,  that  the  answer  of  the 
garnishee  being  controverted  by  the  oath  of  the 
plaintiff,  his  agent  or  attorney,  an  issue  must 
be  made  up_  under  the  direction  of  the  court; 
and  if  reauired  by  either  party,  a  jury  must  be 
Impanelea  to  try  the  facts. 

Code,  sec.  2546. 

The  answer  of  the  garnishee  is  not  evidence 
for  liimself  upon  the  trial  of  this  issue;  the 
onu»  of  disproving  the  facts  of  the  answer  of 
the  garnishee,  does  not  rest  upon  the  plaintiff. 

Trati*  v.  Tartt,  8  Ala.,  574;  Myatt  v.  Lock- 
hart,  9  Ala.,  94. 

The  only  proof  offered  by  the  garnishee  to  the 
court  and  jury,  going  to  show  that  he  was  not 
indebted  to  defendant  in  executiop.  was  that 
eertain  promissory  notes  had  been  made  by  said 
defendant;  but  the  date  of  said  notes,  or  rather 
the  actual  time  of  their  execution,  did  not  ap- 
pear from  the  testimony.  They  were  merely 
offered  by  garnishee  as  a  set-off  against  the 
plaintiff's  suit  for  the  excess  of  money  remain - 
ug  in  the  garnishee's  hands,  after  satisfying  the 
debts  provided  for  in  the  mortgages;  ana  the 
consioeration  of  said  notes  was  not  in  proof. 

The  charge  of  the  court,  if  erroneous,  is  in 
favor  of  the  garnishee,  and  he  cannot  revise  it 
in  this  court. 

The  counsel  for  plaintiffs  requested  the  court 
to  charge  the  jury,  that  their  judgment  against 
the  defendant  was  a  lien  on  his  house  and  lot : 
and  that  they  were  entitled  to  the  proceeds  aris- 
ing from  the  sale  of  said  property,  after  the 
notes  named  in  the  mortgage  were  satisfied. 
This  charge  the  court  refused. 

If  the  court  erred  in  this,  the  garnishee  can- 
not complain  of  it,  nor  can  he  complain  of  the 
remaining  part  of  the  charge;  for  if  the  judg- 

Bee  19  How. 


ment  of  the  plaintiffs  be  a  Hen,  then  they  can 
recover  irrespective  of  tlie  question  of  fraud. 

The  charge  should  have  been  given  by  the 
court. 

19  Ala.,  195;  19  Ala.,  763;21  Ala.,  504;  Hasi- 
ard  V.  PrankUn,  2  Ala.,  849. 

The  charge  of  the  court,  on  the  second  point, 
as  to  fraud,  was  clearly  correct. 

It  was  a  question  for  the  jury.  The  facts 
were  disputed ;  the  very  existence  of  the  notes 
denied ;  the  silence  of  the  garnishee  respecting 
them,  in  his  interview  with  the  plaintiff'scoun- 
sel  on  the  day  of  sale;  his  offer  to  relinquish  his 
claim  to  the  house  and  lot  upon  being  paid  the 
remainder  of  the  sum  due  on  the  notes  named 
in  the  mortgages;  the  good  faith  of  the  entire 
transactions  lietween  garnishee  and  defendant 
in  execution  being  contested ;  all  this,  and  other 
facts  appearing  in  the  evidence,  presented  a 
case  which  ajurv  alone  could  decide.  The 
very  proceeding,  being  an  issue  made  up  under 
the  code,  was  a  question  of  fraud  or  no  fraud, 
and  either  party  was  entitled  to  a  jury. 

Code,  sec.  2546. 

Mr.  Juttiee  Campbell  delivered  the  opin- 
ion of  the  court : 

The  defendants  recovered  a  jud^ent  in  the 
District  Court  in  a  plea  of  debt  against  one  Ma- 
hone.  The  latter  having  no  property  in  posses- 
sion liable  to  an  execution,  the  defendants,  in 
consequence,  served  a  garnishment  on  the 
plaintiff  (Williams),  to  attach  any  debt  he  might 
owe  their  debtor,  or  secure  any  effects  of  theirs 
he  might  have. 

The  garnishee  answered  to  the  process,  that 
on  the  day  the  writ  of  garnishment  issued,  he 
had  sold  some  personal  property  of  the  debtor, 
under  the  authority  of  two  deeds  of  trust,  for 
the  satisfaction  of  the  debts  described  in  them; 
and  there  remaining  a  balance  due,  he  sold  a 
house  and  lot.  described  in  one  of  the  deeds, 
for  a  sum  sufficient  to  extinguish  those  debts 
and  to  leave  a  surplus.  He  further  answered 
that  Mahone,  prior  to  the  judgment,  was  in- 
debted to  him  upon  another  account,  and  had 
so  continued  a  debtor  till  the  sale;  that  before 
the  judgment,  and  afterwards,  before  the  sale, 
Mahone  had  instructed  him  to  apply  any  sur- 
plus that  might  arise  from  the  sale  to  the  pay- 
ment of  that  account;  and  he  had  done  so,  in 
accordance  with  the  instructions. 

There  was  an  issue  formed  upon  the  answer 
of  the  garnishee,  and  the  subject  of  the  contro- 
versy was  the  claim  of  the  respective  parties  to 
the  surplus  above  described. 

The  garnishee  produced  on  the  trial  a  num- 
ber of  promissory  notes,  dated  prior  to  the  judg- 
ment, and  proved  the  signature  of  Mahone  to 
them;  he  also  proved  that  Mahone  had  admitted 
the  authority  of  the  garnishee  to  apply  the  sur- 
plus to  the  payment  of  bis  demands,  not  de- 
scribed in  the  deeds,  shortly  after  the  sale,  and 
at  that  time  disclaimed  any  power  to  control  it. 
No  evidence  was  given  of  the  existence  of  the 
notes  of  a  day  prior  to  the  answer,  nor  of  their 
consideration.  The  defendants  proved  a  con- 
versation between  their  attorney  and  the  gar- 
nishee, on  the  day  of  the  sale,  relative  to  the 
amount  of  the  debt  from  Mahone  to  him,  and 
that  the  notes  were  not  mentioned  by  him  in 
that  conversation.  The  court  instructed  the 
jury  that  the  inquiry  for  them  was,  whether 
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there  was  fraud  or  collusion  between  the  gar- 
nishee and  the  debtor.  That  if  thev  found  that 
the  notes  were  made  in  fraud  or  collusion,  they 
would  render  a  verdict  in  favor  of  the  attaching 
creditors,  for  the  amount  of  the  surplus  in  the 
hands  of  the  garnishee.  This  charge  includes 
the  substance  of  all  the  questions  presented  to 
the  court  or  jury. 

We  think  the  case  was  submitted  as  favora- 
bly for  the  garnishee  as  the  facts  warranted,  and 
that  he  has  no  reason  to  complain  in  conse- 
quence of  Uie  instructions  given  or  refused. 

The  plaintiff  is  not  entitled  to  hold  the  sur- 
plus in  his  bands  arising  from  the  sale  of  the 
trust  property,  for  the  payment  of  the  notes, 
under  any  stipulation  inthe  deeds.  These  pro- 
vide for  a  return  of  the  surplus  to  the  grantor, 
after  the  payment  of  the  debts  described.  Nor 
can  the  real  property  conveyed  in  the  deed  be 
retained  as  a  security  for  advances,  or  debts 
subsequently  made  on  the  strength  of  a  parol 
engagement.  Such  a  contract  would  be  avoided 
by  the  Statute  of  Frauds.  Xor  is  the  deed  of 
trust  such  a  conveyance  or  title  paper  as  to  af- 
ford a  security,  as  a  deposit,  for  subsequent  en- 
gagements. 

In  Ex  parte  Hooper,  1  Meriv.  Ch.,  7,  Lord 
Eldon  said :  "The  doctrine  of  equitable  mort- 
gage by  deposit  of  title  deed  has  been  too  long 
established  to  be  now  disputed ;  but  it  may  be 
said  that  it  ought  never  to  have  been  established. 
I  am  still  more  dissatisfied  with  the  principle 
upon  which  I  have  acted,  of  extending  the 
original  .doctrine  so  as  to  make  the  deposit  a 
security  for  subsequent  advances.  At  all 
events,  the  doctrine  is  not  to  be  enlarged.  In 
the  present  case,  the  legal  estate  has  been  as- 
signed, by  way  of  mortgage.  The  mortgagee 
is  not  entitled  to  say  this  conveyance  is  a  de- 
posit, because  the  contract  under  which  he 
holds  it  is  a  contract  for  conveyance  only,  and 
not  for  deposit." 

The  only  other  title  that  the  garnishee  has 
interposed  against  the  claim  of  t£e  attaching 
creditor  is,  that  the  debtor  made  a  valid  appro 
priation  of  the  surplus  arising  from  the  sale,  to 
the  satisfaction  of  a  bona  Me  demand  of  the 
garnishee  against  him,  prior  to  the  service  of 
uie  garnishment.  The  principle  adopted  by 
the  courts  of  Alabama  for  such  cases  is,  that 
the  adverse  clainumt  for  property  or  effects 
seized  at  the  suit  of  a  creditor  by  attachment 
or  execution,  must  prove  the  bona  fide*  of  his 
claim,  if  it  is  deriv^  from  the  debtor  after  the 
ori^n  of  the  creditor's  demand ;  and  the  decla- 
rations or  acknowledgements  of  the  debtor  will 
not  be  received  to  support  the  title.  The  recit- 
als in  a  deed  or  mortgage  executed  by  him,  or 
admissions  made  at  the  time  of  the  execution, 
will  not  be  received.  Ooodgame  v.  Cole,  13 
Ala.,  77;  Nolen  &  Thompton  v.  (hByn,\6  Ala., 
7)25.  Kor  is  the  consideration  of  a  note  in  favor 
of  the  claimant  shown  by  the  production  of  the 
note  itself.  De  Vendtlv.  Malone,  25  Ala.,  272. 
The  objection  to  such  evidence  is  said  to  be, 
that  it  can  be  manufactured  by  one  indebted, 
and  by  that  means  a  creditor  might  be  defeated ; 
for.  in  most  cases,  it  would  not  be  practicable 
for  him  to  prove  a  negative,  or  disprove  the 
statement  made  by  his  debtor.  In  the  present 
case,  the  consideration  of  the  notes  was  not 
proved :  nor  was  their  existence  before  the  serv- 
ice of  the  garnishment  shown  otherwise  than 
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by  their  date — that  is,  by  an  assertion  of  the 
debtor.  Nor  was  the  order  to  appropriate  the 
surplus  to  their  payment  proved,  except  by  an 
acknowledgement  to  a  stranger,  after  the  writ 
of  garnishment  had  been  issued. 

The  bona  fides  of  the  titles  of  the  garnishee 
to  the  surplus  in  his  hands  was  not  supported 
by  competent  proof,  and  therefore  the  lien  of 
the  garnishment  was  properly  maintained. 

The  plaintiff  contends  that  the  proceeding- 
by  garnishment  is  a  statutory  proceeding,  by 
which  a  creditor  is  enabled  to  reach  a  demand 
in  favor  of  his  debtor  against  a  third  person; 
and  that  the  remedy  can  only  be  resorted  to 
when  the  debtor  himself  could  maintain  debt 
or  indebitatus  assumpsit;  and  that  the  only  issue 
which  can  be  made  upon  an  answer  of  the  gar- 
nishee is,  indebiiatus  tel  non.  The  Supreme 
Court  of  Alabama  have  decided,  in  the  case* 
cited,  that  merely  equitable  demands  or  rights 
of  action,  not  involving  a  debt  or  attumptU, 
are  not  the  subject  of  the  garnishee  process. 
But  the  same  court  has  determined  that  money 
or  effects  in  the  hands  of  the  garnishee,  which 
are  fraudulently  withdrawn  from  the  creditors 
of  a  defendant,  may  be  reached,  in  an  attach 
ment  or  judgment,  by  that  process.  Htuard  v. 
FrankUn,  2  Ala.,849;£or<rfyv.  CiiWwett,  4  Ala , 
684.  And  the  Civil  Code  of  Alabama,  tec. 
2523,  provides  explicitly  for  the  attachment  of 
a  demand  similar  to  that  existing  in  this  case. 

Judgment  affirmed. 

ated-l  CUff.,  843. 


JEAN  LOUIS  PREVOST,  Pig.  in  Er., 

V. 

CHARLES  E.  GREEN  AUX,  Treasurer  of  the 

State  Bank  of  Louisiana. 

(See  S.  C,  19  How.,  1.7.) 

Power  of  U.  8.  by  treaty  to  detest  right  of  Loui- 
siana to  taxes. 

An  Inhabitant  of  Louisiana  died  in  1848  Intestate 
and  without  Issue,  leavlnir  property.  By  the  Ui«s 
at  that  StatCvas  they  then  stood,  the  property  ao 
left  vested  In  Prevost,  a  French  subject  residing  In 
Fraiioe,  subject  to  a  tax  of  ten  per  cent.,  payable 
to  tbe  State.  Held,  that  the  Treaty  subaoquently 
made  by  theTTnlted  States  with  France  could  not 
divest  tbo  rla-ht  to  the  tax  already  vested  In  the 
State,  even  if  the  words  of  the  Treaty  had  imported 
such  intention. 

Argued  Dee.  Si,  1866.     Decided  Jan.  IS,  1SS7. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Louisiana. 

This  is  a  writ  of  error  prosecuted  from  tbe 
decision  of  the  Supreme  Court  of  the  State  of 
Louisiana,  rendereid  on  a  statute  which  has  al- 
ready been  twice  brought  to  the  notice  of  this 
court. 

See  cases  of  Mager  v.  OHma,  8  How.,  490; 
Poydras  v.  Treasurer  of  Louisiana,  18  How., 
1»2. 

The  laws  of  Louisiana  impose  a  tax  of  ten 
per  cent,  on  the  value  of  all  property  inhoiied 
in  that  State  by  any  person  not  domiciliated 
there,  and  not  being  a  citizen  of  any  state  or 
territory  of  the  United  States. 

Jean  Louis  Prevoet,  a  French  subject  resid- 
ing in  France,  claims  the  delivery  to  him  of  tbe 
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estate  in  qu^tion,  free  from  the  tax  of  ten  per 
cent. .  and  Iwses  his  claim  to  this  exemption  on 
the  Consular  Convention  between  the  United 
States  and  France,  concluded  Feb.  38.  1853, 
ratified  by  the  United  States  on  April  1st,  18S8. 
exchanged  Aug.  11,  1858,  and  proclaimed  by 
the  President  Aug.  12,  1858. 

9  Stat,  at  L.,  992. 

The  Supreme  Court  of  Louisiana,  whilst 
recognizing  the  binding  force  of  this  treaty 
stipulation,  held  that  it  did  not  apply  to  the 
case  before  it,  because  the  tax  had  accrued,  and 
the  inheritance  had  been  acquired  by  the  heir, 
long  anterior  to  the  date  of  the  Treaty. 

From  this  decision,  the  heir  has  prosecuted 
the  writ  of  error  now  before  the  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court, 

Mr.  Iionis  Janin.  for  plaintiff  in  error: 

When  the  law  imposing  a  tax  or  penalty  is 
repealed  before  that  tax  is  collected,  the  right  to 
recover  it  is  lost. 

Case  of  Oiiy  of  New  Orleans  v.  Mr».  OraUhe, 
9  La.  Ann.,  5«2,  decided  Dec.  4,  1854;  Cooper 
V.  Bodge,  17  La.,  476,  and  two  other  refeired 
to  in  that  decision. 

In  the  case  of  Cooper  v.  Hodge,  the  principle 
Is  expressed  in  this  form : 

"  We  have  held,  that  if  a  judgment  be  cor- 
rectly given  under  a  law  which  is  repealed 
pending  the  appeal,  this  court  is  bound  to  re- 
verse it." 

The  Supreme  Court  of  the  United  States  have 
acted  on  this  principle  in  cases  of  much  more 
diflScuIty  than  that  now  before  the  court. 

The  iJegislature  of  Virginia,  by  an  Act  passed 
in  1779,  during  the  War,  had  authorized  Vir- 
ginia debtors  of  British  subjects  to  discharge 
Uie  debt  by  payment  into  an  office  existing  un- 
der the  state  government.  The  defendants  in 
error,  under  this  Act,  had  paid  into  this  office  a 
portion  of  their  indebtedness  to  the  plaintiffs, 
and  pleaded  their  discharge  pro  ianto  under  the 
Act.  The  plaintiffs  replied  the  4th  article  of 
the  Definitive  Treaty  of  Peace  between  Great 
Britain  and  the  United  States,  of  Sept.  8,  1783, 
in  which  it  was  stipulated  that  creditors  on 
either  side  should  meet  with  no  lawful  impedi- 
ment to  the  recovery  of  the  full  value  in  sterling 
money,  of  all  bona  fide  debts  heretofore  con- 
tracted. 

The  State  was  held  to  have  had  full  power  to 
make  the  law;  but  it  had  been  annulled  by  the 
Treaty,  and  the  defendants  in  error  were  liable 
to  the  full  amount,  notwithstanding  partial 
payment  to  the  State. 

T/u  U.  8.  V.  The  Peggy,  1  Cranch,  103.  The 
Schooner  Peggy  was  captured  bjr  a  United 
States  armed  vessel  and  litieled  as  prize,  ordered 
to  be  restored  by  the  District  Court,  condemned 
by  the  Circuit  Court  on  appeal,  as  lawful  prize; 
when  the  owners  of  The  Peggy  prosecuted  a 
writ  of  error  to  the  Supreme  Court.  She  had 
been  captured  as  sailing  under  the  authority  of 
the  French  Republic.  On  Sept.  80,  1801,  pnd- 
ing  the  writ  of  error,  a  convention  was  signed 
between  the  United  States  and  the  French  Re- 
public, and  was  ratified  Dec.  21,  1801,  which 
provided  for  the  restoration  of  property  capt- 
ured, but  not  yet  definitely  condemned. 

It  was  held  by  the  court,  in  the  opinion  de- 
livered by  Chief  JusUee  Marshall,  that  if  suiwe- 
quent  to  the  judgment,  and  before  the  decision 
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of  the  appellate  court,  a  law  intervenes  and 
positively  changes  the  rule  which  governs,  the 
law  must  be  obeyed,  or  its  obligation  denied; 
that  where  a  treaty  is  the  law  of  the  land,  and, 
as  such,  binds  the  rights  of  parties  litigating  in 
court  to  condemn  a  vessel,  the  restoration  of 
which  was  directed  by  it,  it  would  be  a  direct 
infraction  of  that  law,  and  of  con.sequence  im- 
proper; that  if  the  law  was  constitutional,  and 
no  doubt  of  it  had  been  expressed  in  the  case, 
no  court  could  contest  its  obligation.  The  effect 
upon  civil  rights  .acquired  under  a  statute,  of 
the  repeal  of  the  statute,  was  most  fully  con- 
siderea  in  the  case  of  Butier  v.  IWmer,  1  Hill, 
324,  in  an  elaborate  opinion  of  Judge  Cowen. 
In  speaking  of  the  effect  of  a  repeal  upon  in- 
choate rights,  he  says:  "  Thatarepealing  clause 
is  such  an  express  enactment  as  necessarily 
devests  all  inchoate  rights  which  bad  arisen 
under  the  statute  which  it  destroys.  These 
rights  are  but  incidents  to  the  statute,  and  fall 
with  it,  unless  saved  by  the  express  words  of  the 
repealing  clause."  He  reviews  Miller's  case,  1 
W.  Black..  451,  and  gives  a  much  fuller  state- 
ment of  it  from  some  other  reporter.  See,  also. 
Smith's  Com.  Stat.  Const.,  pp.  888, 889,  for  the 
same  case,  and  the  English  decisions  in  affirm- 
ance of  it.  The  result  of  these  decisions  is, 
that  where  rights  are  inchoate  and  set  up  under 
a  repealed  statute,  they  are  devested  as  fully  as 
if  the  statute  had  never  existed. 

To  impose,  levy,  and  collect  a  tax,  is  an  ex- 
ercise of  the  sovereign  power,  as  much  as  the 
levying  and  collecting  a  fine  for  misdemeanor. 
The  repeal  of  the  statute  imposing  one  or  the 
other,  at  once  stops  all  action  under  it.  The 
machinery  for  its  collection  provided  by  the 
statute,  is  paralyzed  by  the  repeal. 

So  far  as  the  statutes  for  the  regulation 
of  trade  impose  fines  or  create  forfeitures,  they 
are  doubtless  to  be  construed  strictly  as  penal, 
and  not  liberally  as  remedial  laws. 

Mayor  v.  Datii,  6  Watts.  &  Serg.,  269. 

Statutes  levying  duties  or  taxes  upon  subjects 
or  citizens,  are  to  be  construed  most  strongly 
against  the  government,  and  in  favor  of  the 
subjects  and  citizens;  and  their  provisions  are 
not  to  be  extended  by  implication  beyond  the 
clear  import  of  the  language  used. 

U.  8.  v.  WiggleevDorth,  2  Story,  869. 

No  judgment  can  be  rendered  for  a  penal^' 
given  by  a  statute  after  the  statute  is  repealed, 
although  the  action  was  commenced  before  the 
repeal. 

Pope  v.  Lewis,  4  Ala.,  487. 

From  these  principles  and  authorities,  it  fol- 
lows that  the  right  pf  the  state  to  claim  or  re- 
cover the  foreign  succession  tax  of  1842,  is  lost 
from  the  moment  of  the  promulgation  of  the 
Consular  Convention  of  1858.  although  the  tax 
might  have  been  claimed  and  recovered,  if  pro- 
ceSings  had  been  instituted,  perfected  and  ex- 
ecuted before  that  convention. 

Mr.  J.  P.  Benjamin,  for  defendant  in 
error: 

The  case  is  clearly  within  the  jurisdiction  of 
this  court,  and  the  only  question  is,  whether  the 
court  of  Louisiana  has  rightfully  construed  the 
Treaty.    Its  decisions  under  it  have  been : 

First.  That  wherever  the  rights  of  the  heir 
vested  after  the  Consular  Convention  went  into 
effect,  the  tax  could  not  be  recovered. 

Sueoestion  of  Dtfour,  10  Ann.,  892. 
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Second.  That  wherever  the  right  of  the  heir 
vested  anterior  to  the  date, of  the  Treaty,  the 
right  of  the  state  vested  at  the  same  time. 

The  latter  proposition  is  the  one  now  in  dis- 
pute. 

1.  At  what  time,  under  the  laws-  of  Louisi-, 
ana.did  the  rights  of  the  State  to  the  tax  of  ten 
per  cent,  vest? 

The  Supreme  Court  of  that  Slate  has  held, 
ever  since  the  year  1881,  that  under  the  Slate 
Statute,  the  rights  of  the  heir  and  of  the  State 
both  vested  at  the  instant  of  the  testator's  death. 

Amaud't  Heirs  v.  Sis  Executors,  3  La.,  337; 
Qua»a/rt's  Heirs  v.  Canonge,  3  La.,  S61;  Sue- 
eestion  of  Oyon,  6  Rob. ,  604 :  Sueeesiion  of  Bey- 
ravd,  9  Rob.,  358;  Sueeession  of  Dvfour.  10 
Ann.,  892;  Sueeesiion  of  Blanehard,  17  Ann., 
893. 

3.  Th«  only  remaining  question  is,  whether 
the  Treaty  was  intended  to  devest  any  title  ac- 
quired prior  to  its  passage. 

The  terms  of  the  Treaty  are  entirely  jjrospect- 
ive,  and  its  language  appears  too  plain  to  re- 
quire any  reference  to  canons  of  constriction. 

Frenchmen,  after  date,  are  to  be  considered, 
for  all  the  purposes  of  the  Treaty,  as  citizens  of 
Louisiana.  But  the  claim  of  the  State  would 
be  good  against  its  own  citizens  after  the  repeal 
of  the  taxing  law,  because  vested  prior  to  the 
repeal,  as  already  shown  by  the  authorities 
cited.  B!rgo,  that  claim  is  good  against  the 
Frenchmen. 

Mr.  Chirf  JtisUce  Taney  deliverd  the  opin- 
ion of  the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  the  State  of  Louisiana.  It  appears  that  a 
certain  Francis  Marie  Prevost,  an  inhabitant 
»f  Uiat  State,  died  in  the  year  1848  intestate  and 
without  Issue.and  possessed  of  property  to  a  con- 
siderable amount.  He  left  a  widow ;  and,  as  no 
person  appeared  claiming  as  heir  of  the  de- 
ceased, the  widow,  accoraing  to  the  laws  of  the 
State,  was  put  in  possession  of  the  whole  of  the 

Property  by  the  proper  authorities,  in  Decem- 
er.  1851.     She  died  in  March,  1853. 

In  January,  1854,  Jean  Louis  Prevost,  a 
French  subject  residing  in  Prance,  presented 
himself  by  bis  agent  in  Louisiana  as  the  brother 
and  sole  h6ir  of  Franpois  Marie  Prevost,  and 
established  his  claim  by  a  regular  judicial  pro- 
ceeding in  court. 

The  laws  of  Louisiana  impose  a  tax  of  ten  per 
cent,  on  the  value  of  all  property  inherited  in 
that  State  by  any  person  not  domiciliated  there, 
and  not  being  a  citizen  of  any  state  or  territory 
of  the  United  States. 

This  tax  is  disputed  by  the  plaintiff  in  error, 
upon  the  ground  that  the  law  of  Louisiana  is 
inconsistent  with  the  Trea^  or  Consular  Con- 
vention with  Prance.  This  Treaty  was  signed  on 
the  28d  of  February,  1853,  ratified  by  the  United 
States  on  the  Ist  of  April,  1853,  exchanged  on 
the  11th  of  August,  1853,  and  proclaimed  by 
the  President  on  the  13th  of  August,  1853. 

The  7th  article  of  this  Treaty,  so  far  as  con- 
cerns this  case,  is  in  the  following  words: 

"  In  all  the  States  of  the  Union  whose  laws 
permit  it,  so  long  and  to  the  same  extent  as  the 
said  laws  shall  remain  in  force,  Frenchmen 
shall  enjoy  the  right  of  possessing  personal  and 
real  property  by  the  same  title  and  in  the  same 
manner  as  the  citizens  of  the  United  States. 
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They  shall  be  free  to  dispose  of  it  as  they  may 
please,  either  gratuitously  or  for  value  re<»ived, 
by  donation,  testament,  or  otherwise,  just  as 
those  citizens  themselves;  and  in  no  case  shall 
they  be  subjected  to  taxes  on  transfers,  inherit- 
ance, or  any  others,  different  from  those  paid 
by  the  latter,  or  to  taxes  which  shall  not  be 
equally  imposed." 

Proceedings  were  in8tituted,ln  the  state  courts 
by  the  plaintiff  in  error,  to  try  this  question, 
which  were  ultimately  brought  before  the  Su- 
preme Court  of  the  State.  And  that  court  de- 
cided that  the  right  to  the  tax  was  complete,  and 
vested  in  the  State  upon  the  death  of  Fran^ 
Marie  Prevost,  and  was  not  affected  by  the 
Treaty  with  France  subsequently  made. 

We  can  see  no  valid  objection  to  this  judg- 
ment. The  plaintiff  in  error,  in  his  petition  to 
be  recognized  as  heir,  claimed  title  to  all  the 
separate  property  of  Francois  M.  Prevost  and 
his  widow,then  in  the  hands  of  the  curator,  and 
of  all  his  portion  of  the  cotnmunity  proper^, 
and  of  all  the  fruits  and  revenues  of  his  succes- 
sion from  the  day  of  the  death  of  his  brother. 
And,  in  adjudicating  upon  this  claim,  the  court 
recognized  the  rights  of  the  appellant,  as  set 
forth  in  bis  petition,  and  decided  that  he  be- 
came entitled  to  the  property,  as  heir,  immedi- 
ately upon  the  death  of  Fr.  M.  Prevost. 

Now,  if  the  property  vested  in  him  at  that 
time,  it  could  vest  only  in  the  manner,  upon 
the  conditions  authorized  by  the  laws  of  the 
State.  And  by  the  laws  of  the  States,  as  they 
then  stood,  it  vested  in  him  subject  to  a  tax  of 
ten  per  cent.,  payable  to  the  State.  And 
certainly  a  Treaty,  subsequently  made  by  the 
United  States  with  France,  could  not  devest 
rights  of  property  already  vested  in  the  State, 
even  if  the  words  of  the  words  of  the  Treaty  had 
imported  such  an  intention.  But  the  wonlsof 
the  article,  which  we  have  already  set  forth, 
clearly  apply  to  cases  happening  afterwards— 
not  to  cases  where  the  party  appeared,  after  the 
Treaty,  to  assert  his  rights,  but  to  cases  where 
the  right  afterwards  accrued.  And  so  it  was 
decided  by  the  Supreme  Court  of  the  State,  and, 
we  think,  rightly.  The  constitutionality  of  the 
law  is  not  disputed,  that  point  having  been 
settled  in  this  court  is  the  case  of  Magtr  v. 
Orima,  8  How.,  490. 

In  affirming  this  judgment,  it  is  proper  to 
say  that  the  obligation  of  the  Treaty  and  its  oper- 
ation in  the  State,  after  it  was  made,  depend 
upon  the  laws  of  Louisiana,  The  Treaty  does 
not  claim  for  the  United  States  the  right  of  con- 
trolling the  succession  of  real  or  personal  prop- 
erty in  a  state.  And  its  operation  is  expressly 
limited  "  to  the  States  of  the  Union  whose  laws 
permit  it,  so  long  and  to  the  same  extent  as 
those  laws  shall  reinain  in  force."  And  is 
there  is  no  Act  of  the  Legislature  of  Louisiana 
repealing  this  law  and  accepting  the  provisions 
of  the  Treaty,  so  as  to  secure  to  her  citizens 
similar  rights  in  France,  this  court  might  feel 
some  difficulty  in  saying  that  it  was  rep^ed  by 
this  Treaty,  if  the  State  Court  had  not  so  ex- 
pounded its  own  law,  and  held  that  Louisiaoa 
was  one  of  the  States  in  which  the  proposed 
arrangements  of  the  Treaty  were  to  be  carried 
into  effect. 

Upon  the  tefiole,  tee  think  there  is  no  error  in 
the  judgment  of  the  State  Court,  anditmitst.there- 
fore,  be  (\fflrmed. 
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PIERRE  FELIX  COIRON  and  MARIE  J.  T. 

COIRON,  a  Minor,  by  her  Next  Friend, 

PntBRB  Fbux  COIRON,  Appt*., 
t. 
LAURENT  MILLAUDON  and  EDWARD 

8HIFF,  Syndics,  &c.,  of  AxbxandbrJLbb- 

8BF8,  BT  AL. 

(See  d.  C,  19  How..  113-115.) 

Neeetiary  partUi  to  bill — no  exeuM  that  they  are 
out  ofjuriidietion — decree  cannot  be  made  reith- 
out  them — objection  may  be  taken  in  court  be- 
low,  or  in  appellate  court. 

In  a  bill  to  set  aside  sale  and  distribution  of  in- 
solvent's property  for  irreg:ularltleB,  by  two  of  Ills 
beirs,  tbe  mortgra^e  creditors  or  their  representa- 
tiTea  are  necessary  parties. 

That  they  were  out  of  the  Jurisdiction  of  the 
court  Is  no  aiuwer  to  tbe  objection. 

The  Circuit  Court  cannot  make  a  decree  In  the 
absence  of  a  party  whose  riirbts  must  neoessariiy 
be  affected  thereby. 

Tbp  objection  may  be  taken  at  any  time  on  the 
hearing  In  the  appellate  conrt. 

(Afr.  JiuUce  Campbbu.,  having  been  of  counsel, 
did  not  sit  in  tliis  cause.) 

Argued  Bee.  11,  1866.     Decided  Jan.  16,  1857. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
Louisiana. 

The  bill  in  this  case  was  filed  in  the  Circuit 
Court  of  the  United  States  for  tl»e  Eastern  Dis- 
trict of  Louisiana,  by  tbe  appellants,  to  recover 
a  certain  plantation,  with  slaves,  profits,  rents, 
&c. 

The  court  below  having  dismissed  the  bill 
for  want  of  equity,  the  complainants  have 
brought  the  case  here  on  appeal. 

A  further  statement  appears  in  the  opinion 
of  the  court. 

Met»r$.  H.  D.  Oi^en  and  R.  Hunt  for 
appellants. 

Mr.  f.  P.  Benjamin  for  appellees. 

Mr.  JutHee  -Nelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  decree  of  the 
District  Judge,  sitting  in  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Louisiana. 

The  bill  was  filed  in  the  court  below  by  two 
of  the  heirs  of  J.  J.  Coiron,  against  Alexander 
Leoseps,  Laurent  Millaudon,  and  others,  to  set 
aside  a  sale  of  a  plantation  and  slaves  to  the 
two  defendants  named,  in  1834,  in  pursuance 
of  proc(«ding8  in  a  case  of  insolvency  t)efore  a 
parish  court  in  the  City  of  New  Orleans. 

The  father  of  the  complainants  having  be- 
come insolvent  in  18S3,  applied  to  the  court 
for  lil)erty  to  surrender  his  property  for  the 
benefit  of  his  creditors,  and  that  in  the  mean 
time  all  proceedings  against  his  person  or 
property  might  be  stayed,  which  application 
was  granted,  and  the  surrender  of  his  property 
accepted. 

Theodore  Nicolet  was  appointed  syndic  of 
the  creditors,  and  such  proceedings  were  had, 
tbat  a  sale  of  the  plantation  and  slaves  was  di- 
rected in  March,  1834,  when  the  two  defend- 
ants became  the  purchasers.    The  inventory  of 

"  NoTK.— iVece«»or«  partieg  in  tguilu. 
Itonhall  v.  Beverly,  5  Wheat.,  313. 

See  19  How. 
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the  debts  of  the  insolvent,  which  accompanied 
his  application  to  the  parish  court,  exceeded 
$177,000,  and  of  his  assets,  $187,000.  The 
assets  sold  for  some  $77,000:  and  after  satisfy- 
ing the  charges  and  expenses  of  the  proceed- 
ings, the  Imlance  was  distributed  among  the 
creditors  under  the  direction  of  the  court. 
This  amount,  some  $60,000,  fell  short  of  satis- 
fyingthe  claims  of  the  two  principal  creditors. 
Van  Brugh  Livingston,  and  Harriet,  his  wife, 
of  New  York,  and  the  firm  of  Nicolet  &  Co. , 
of  New  Orleans,  which  were  secured  upon  the 
estate  by  mortgages. 

The  object  of  this  suit  is  to  set  aside  the  sale 
on  the  ground  of  irregularities  in  the  insolvent 
proceedings,  which  are  set  forth  in  detail  in 
the  bill. 

The  court  below,  after  hearing  the  case  upon 
the  pleadings  and  proofs,  decreed  against  the 
complainants  and  dismissed  the  bill. 

The  record  is  quite  voluminous,  but  we  have 
stated  enough  of  the  fact  to  present  tbe  ques- 
tions upon  which  we  shall  dispose  of  the  case. 

According  to  the  law  of  Louisiana,  on  a  sur- 
render by  the  insolvent  of  his  property  for  the 
benefit  of  creditors,  the  estate  vests  in  the 
latter  -tub  modo,  and  is  disposed  of  by  them 
through  the  agency  of  the  syndic,  under  the 
supervision  and  control  of  the  court  liefore 
whom  the  proceedings  take  place.  3  Rob., 
103,  194. 

They  appoint  the  syndic  and  fix  the  terms 
and  conditions  of  tbe  sale,  and  have  the  charge 
of  the  estate  in  the  mean  time  l)etween  the  sur- 
render and  the  final  disposition. 

The  creditors,  therefore,  are  the  parties  chief- 
ly concerned  in  these  proceedings;  and  as  it 
respects  those  to  whom  the  proceeds  of  the 
estate  have  been  distributed,  they  are  directly 
interested  in  upholding  the  sale;  for,  if  it  is  set 
aside,  and  the  procee£ngs  declared  a  nullity, 
they  would  l>e  liable  to  refund  the  sliare  of  the 
purchase  money  each  one  had  received  in  the 
distribution. 

A  court  of  equity,  in  setting  aside  a  deed  of 
a  purchaser  upon  grounds  other  than  positive 
fraud  on  his  part,  sets  it  aside  upon  terms,  and 
requires  a  return  of  the  purchase  money,  or 
that  the  conveyance  stand  as  a  security  for  its 
payment.  1  Johns.  Ch.,  478;  4  Johns.,  586, 
598.  599. 

This  constitutes  the  essential  difference  be- 
tween relief  in  equity,  and  that  afforded  in  a 
court  of  law.  A  court  of  law  can  hold  no  mid- 
dle course.  The  entire  claim  of  each  party 
must  rest,  and  be  determined  at  law,  on  the 
single  point  of  the  validity  of  the  deed;  but  it 
is  the  ordinary  case  in  the  former  court,  that  a 
deed  not  absolutely  void,  yet,  under  the  cir- 
cumstances, inequitable  as  between  tbe  parties, 
may  \>e  set  aside  upon  terms. 

Nicolet  &  Co..  and  Van  Brugh  Livingston 
and  wife,  the  mortgage  creditors,  or  their  legal 
representatives,  were,  therefore,  necessary  par- 
ties to  the  bill,  as  any  decree  made  in  the  case 
disturbing  the  sale  may  serioijBly  affect  their 
interests. 

This  objection  has  been  anticipated  in  the 
bill,  and  an  averment  made  that  these  parties 
were  out  of  the  jurisdiction  of  the  court.  But 
it  is  well  settled,  that  neither  the  Act  of  Con- 
gress of  1889  (5  U.  S.  Stat,  at  L.,  331.  sec.  1), 
nor  the  47th  rule  of  this  court,  enables  the 
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CHrcuit  Court  to  make  a  decree  in  a  suit  in  the 
alwence  of  a  party  whoee  rights  must  necessa- 
rily be  affected  by  sucli  decree,  and  that  the  ob- 
jection may  be  taken  at  any  time  upon  the 
hearing,  or  in  the  appellate  court.  17  How., 
180:  iPet.,  299. 

We  think  tht  deeition  of  the  court  beloto  wot 
right  in  dismissing  the  bill,  and  therefore 
afflrm  the  decree. 

Cited-4  Blatchf.,  491:  8  Blatobt.,  128 ;  HcAU.,  90. 
283,  284. 


BENJAMIN  F.  MORGAN,  PtoinfeJ  tn  .Kror. 

». 

ALFRED  G.  CURTENIUS  amd  JOHN  L. 
GR18W0LD. 

(See  S.  C,  19  How.,  8,  9.) 

Important  paper  omitted  in  record,  ordered  to  be 
supplied. 

Where  a  paper,  which  may  be  important  to  the 
decision  of  the  matter  in  controversy  Iwtween  the 
parties,  haiit>een  omitted  In  the  record,  and  which 
paper  was  offered  in  evidence  by  the  defendants, 
and  must  have  been  deemed  material  to  their  de- 
fense ;  the  court  think  It  would  not  be  Just  to  them 
to  proceed  to  final  Judgment,  without  havlngr  this 
paper  before  them. 

And  the  defendants  having  no  counsel  In  this 
court,  the  court  of  Its  own  motion  order  the  case 
to  be  continued,  and  a  certiorari  Issued  to  the  Cir- 
cuit Court,  directing  It  to  supply  the  omission  and 
return  a  full  and  correct  transcript  to  this  court, 
on  or  before  the  first  day  of  the  next  term. 

Sutmitted  Dee.  SI,  1866.  Decided  Jan.  16,1867. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Illinois. 
Mr.  Washbome  for  plaintiff  in  error. 
Mr.  Purple,  counsel  of  record  in  this  court, 
did  not  appear  nor  file  any  brief. 

Mr.  Chi^JusUee  T»ney  delivered  the  opin- 
ion of  the  court : 

Upon  examining  the  transcript  of  the  record 
filed  in  this  case,  we  find  that  it  is  imperfect, 
and  that  a  paper  has  been  omitted  which  may 
be  important  to  the  decision  of  the  matter  in 
controversy  between  the  parties. 

The  bill  of  ezcep)tions  upon  which  the  case 
is  brought  before  this  court,  after  stating  that 
the  defendants  read  in  evidence  the  deed  from 
Bogardus  to  Undcrhill,  under  which  they  claim 
title,  proceeds  in  the  following  words : 

"The  defendants  next  offered  in  evidence  to 
the  jury  a  certificate  of  the  Register  of  the 

Land  Ofl^ce  at  Quincy,  dated ,  which  is 

in  the  words  and  figures  following,  to  wit:" 

But  the  certificate  thus  referred  to  is  not  in- 
serted in  the  exception,  nor  its  contents  stated 
in  any  part  of  the  transcript.  And  as  this 
paper  was  offered  in  evidence  by  the  defend- 
ants, it  must  have  been  deemed  material  to 
their  defense;  and  the  court  think  it  would  not 
be  just  to  them  to  proceed  to  final  judgment, 
without  having  this  paper  before  us. 

And  as  the  defendants  have  no  counsel  ap- 
pearing in  their  behalf  in  this  court,  the  court 
of  its  own  motion  order  the  case  to  lie  con- 
tinued, and  a  certiorari  issued  in  the  usual  form 
to  the  Circuit  Court,  directing  it  to  supply  the 
omission  above  mentioned,  and  return  a  ftill 
and  correct  transcript  to  this  court,  on  or  before 
the  first  day  of  the  next  term. 
&76 


The  court  made  the  following  order: 
Upon  an  inspection  of  the  record  of  this 
cause,  it  appeanng  to  the  court  here  that  the 
bill  of  exceptions  states  that  "the  defendants 
offered  in  evidence  to  the  jury  a  certiiScate  of 
the  Register  of  the  Land  Office  at  Quincy, 

dated ,  which  is  in  the  words  and  figures 

following,  to  wit:"  and  that  the  said  certificate, 
thus  referred  to,  is  not  inserted  in  the  excep- 
tion, nor  its  contents  stated  in  any  part  of  the 
transcript;  on  consideration  whereof,  it  is  now 
here  ordered  by  this  court,  that  a  writ  of  certi- 
orari be,  and  the  same  is  hereby  awarded,  to  be 
issued  forthwith,  and  to  be  directed  to  the 
Judges  of  the  Circuit  Court  of  the  United 
Slates  for  the  District  of  Illinois,  commanding 
them  to  supply  the  omission  above  mentioned, 
and  return  a  full  and  correct  transcript  to  this 
court,  with  this  writ,  on  or  before  the  first  dsy 
of  the  next  term  of  this  court. 

8.  C— 20  How.,  1. 


BURR  H.  BBTTS,  Appt., 

V. 

JOHN  H.  LEWIS  AND  MARY  M.  F.  LEWIS, 

HIS  WiFK. 

(See  8.  C,  19  How.,  72,  78.) 

Equity  practice  prescribed  by  this  court— samt 
in  all  the  States — dismissal  of  bill  for  want  of 
equity,  while  exceptions  to  antteer  are  pending, 
not  permitted. 

The  equity  practice  of  the  courts  of  the  Cntted 
States  Is  governed  by  rules  prescribed  by  tbi> 
court,  and  Is  tbe  same  In  all  the  States. 

This  practice  does  not  sanction  the  dlsmianl  of 
the  bill  on  motion  made  while  tbe  parUea  an  per- 
fecting the  pleadings. 

Argued  Jan.  g,  1867.        Decided  Jan.  10, 1851. 

THE  bill  in  this  case  was  filed  in  the  District 
Court  of  the  United  States  for  the  Northern 
District  of  Alabama,  by  the  appellant,  to  re- 
cover a  certain  legacy. 

On  motion,  the  bill  was  dismissed  for  want 
of  equity,  by  the  court  below;  thereupon  tbe 
complainant  took  an  appeal  to  this  court. 
Mr.  A.  P.  Butler  for  appellant. 
Mr.  Reverdy  Johnson  for  appellees. 

Mr.  JutUce  Cnrtis  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  decree  of  the 
District  Court  of  the  United  States  for  the 
Northern  District  of  Alabama,  having  the 
powers  of  a  circuit  court.  The  appellant  filed 
his  bill  in  that  court  to  charge  a  legacy  on 
property  alleged  to  have  come  to  the  hands  of 
the  respondents,  and  to  be  chargeable  with  its 
payment.  After  answers  had  been  filed,  and 
while  exceptions  to  one  of  the  answers  were 
pending,  the  respondents  moved  to  dismiss  tbe 
bill  for  want  of  equity,  and  the  court  ordered 
it  to  be  dismissed.  This  was  irregular,  and  the 
decree  must  be  reversed.  It  is  understood  to 
l)e  in  conformity  with  the  practice  of  the  Stste 
courts  of  Alabama  to  entertain  such  a  motioD 
at  any  stage  of  the  proceedings.  But  (be 
equity  practice  of  the  courts  of  the  United 
States  is  governed  by  the  rules  prescribed  by 
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this  court  under  the  authoritr  conferred  upon 
it  bv  the  Act  of  Congress  {McDonald  v.  Smal- 
■ley.'l  Pet.,  620),  and  is  the  same  in  all  the  States. 
And  this  practice  does  not  sanction  the  dismiss- 
^  «1  of  the  bill,  on  a  motion  made  while  the  par- 
ties are  perfecting  the  pleadings.  The  question 
whether  the  bill  contains  any  eauity,  may  be 
raised  by  a  demurrer.  If  the  defendant  an- 
-swer,  this  question  cannot  be  raised  until  the 
hearing.  Non  eonttat,  that  a  defect  may  not  be 
removeid  before  the  hearing. 

Ihe  COM  muit  be  remanded  to  tJu  Oireuit 
Court,  and  if  any  defect*  erM  in  the  bill  capable 
■of  being  cured  by  amendment*,  a*  no  replication 
Jut*  been  filed,  it  it  xeithin  the  rule*  of  ordinary 
practice  to  Mow  them  to  be  made. 

Cited— 1  Woods.  42S. 


JAMES  MEEGAN.  IHff.  in  Er., 

». 

JEREMIAH  T.  BOYLE. 

(See  B.  C,  19  How.,  ISO-lfiO.) 

iJommon  law  wa»  adopted  in  Mis»ov.ri  Territory 
in  1816 — wife'*  inicees*ion  administered  with- 
out hu*band'i  control — recorded  copy  not  evi- 
dence where  original  u  not — Spanish  law  a*  to 
witX* — wiU  dormant  for  fifty  year* — proof  of 
ancient  instrument — Mi»»ouri  ierritoriai  lirm- 
tation*. 

The  common  law  was  adopted  In  Missouri  Terri- 
tory In  1816  r  nd  eroverns  all  subsequent  legal  trans- 
actions. 

A  succession  accruing  to  the  wife  during  mar- 
jiagc  is  her  paraphemaT  property,  which  sbc  may 
Administer  without  content  or  control  of  the  hus- 
band. 

The  wife  may  give  the  control  of  this  property, 
in  writing,  to  her  buBt>and. 

The  busttand  bad  no  power,  witliout  the  wife's 
-concurrence  and  action,  to  convey  bor  real  estate. 

If  an  original  deed  is  not  evidence  a  recorded 
-copy  of  it  cannot  t>e  read. 

By  the  Spanish  law  a  will  was  required  to  be 
proved  by  tbe  attesting  witnesses  within  one 
mouth  after  the  decease  of  tbe  testator;  and  when 
proved,  is  required  to  be  recorded. 

By  it.  the  testator  cannot  disinherit  a  child  with- 
out naming  the  child  and  the  reasons  for  doing  so. 

No  heir  can  claim  a  devise  without  performing 
the  condition  annexed  to  it. 

If  the  will  had  l>een  a  genuine  instrument,  it 
-oould  not,  it  would  seem,  have  remained  dormant 
flfty  yeara,  without  judicial  action. 

Here  it  has  not  been  treated  as  valid,  as  no  claim 
has  been  set  up  under  it,  and  the  heirs  have  acted 
in  regard  to  tbelr  fathers  estate  as  if  he  had  died 
intestate. 

The  rule  admitting  a  will  in  evidence  without 
proof,  as  an  ancient  Instrument,  embraces  no  in- 
strument which  is  not  valid  on  its  face,  and  which 
does  not  contain  every  essential  requirement  of 
tbe  law. 

By  Act  of  December  17, 1818,  the  Missouri  Terri- 
torial Legislature  almlished  rules  of  prescription 
under  the  Spanish  law  in  real  actions,  and  substi- 
tuted a  limitation  of  twenty  years  after  action  ac- 
crued, and  in  case  of  disability  by  covertun;,  twen- 
ty years  after  It  ceased. 

^  revised  Code  of  March  10, 1885, 396,  sec.  11,  this 
Act  shall  not  apply  to  any  actions  commenced,  or 
right  of  action  accrued,  t>efore  it  takes  effect,  but 
the  same  shall  remain  subject  to  the  laws  then  in 
force. 

By  tbe  limitation  Act  of  1818  no  laches  can  be 
charged  against /ernes  covert  until  discoverture; 
aucb  act  does  not  begin  to  run  against  them  until 
they  became  discovert. 

NOTC-Proo/ 0/ ancient  documents.  Xlterotion 
of  (nstniinenbi.  See  note  to  Coulson  v.  Walton,  9 
Pet..  W. 
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Aryued  Dee.  Se,  1856.     Decided  Jan.  to,  1857. 

F  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Missouri. 

This  was  an  action  of  ejectment,  brought  in 
the  Circuit  Court  of  the  Uaited  States  for  the 
District  of  Missouri,  by  the  defendant  in  error, 
for  the  recovery  of  a  common  field  lot  in  the 
City  of  St.  Louis.  The  plaintiff  obtained  a  ver- 
dict and  judgment  in  the  court  below,  for  an 
undivided  two  fifths  of  a  portion  of  the  prem- 
ises in  question.  Tbe  defendant  brought 
the  case  here  on  a  writ  of  error. 

A  very  full  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.  H.  S.  Oeyer,  for  the  plaintiff  in  error: 

The  Circuit  Court  erred  in  rejecting  the  doc- 
umentary evidence  offered  by  him  at  the 
trial. 

1.  The  instrument  purporting  to  be  the  deed 
of  the  heirs  of  Moreau  to  Chouteau, dated  Sept. 
8,  1818,  and  that  offered  as  the  act  of  Pierre 
Reaume  and  wife,  dated  Nov.  6,  1819,  ought 
to  have  been  admitted  in  evidence. 

The  execution  of  the  last-mentioned  deed 
was  fully  proved  by  proof  of  the  death  of  the 
subscribing  witnesses  and  their  handwriting. 

Both  instruments  were  more  than  thirty 
years  old  at  the  time  of  trial,  and  proved  them- 
selves. The  bare  production  of  them  was  suf- 
ficient to  entitle  them  to  be  read. 

1  Greenl.  Ev..  sec.  21,  p.  142. 

The  presumption  of  the  due  execution  of 
these  instruments  is,  moreover,  corroborated  by 
the  facts  and  circumstances  in  evidence  at  the 
trial. 

2.  It  is  proved  that  several  of  the  parties  col- 
lected at  St.  Louis  from  other  places  for  the 
purpose  of  making  a  conveyance  of  their  inter- 
est in  the  land,  at  about  the  time  of  the  dftteof 
the  first  instrument,  and  afterwards  declared 
that  they  had  sold  to  Pierre  Chouteau. 

The  existence  of  the  deed  soon  after  is  es- 
tablished by  the  official  certificates  appt:nded. 

8.  The  title  of  Chouteau,  as  derived  from  the 
heirs  of  Moreau,  is  recited  in  his  deed  to 
Mullanphy.  executed,  acknowledged  and  re- 
corded in  1819. 

4.  Both  the  instruments  rejected  by  the 
court,  were  recorded  in  the  proper  office  and 
were  in  the  possession  of  Mullanphy,  under 
whom  the  defendant  below  claimed,  more  than 
thirty  years  before  the  trial. 

5.  Mullanphy,  the  grantee  of  Chouteau  and 
those  claiming  under  him,  have  been  in  undis- 
turbed possession  of  the  land,  claiming  under 
those  deeds  more  than  thirty  years. 

6.  All  the  parties  grantofs,  except  Alexis  and 
Joseph  Moreau,  resided  in  the  County  of  St. 
Iiouis,  and  no  one  of  them  ever  set  up  a  claim 
to  the  land. 

See  1  Greenl.  Ev.,  sec.  21,  pp.  148,  144,  670, 
and  cases  there  cited;  Oray  v.  Gardner,  8 
Ma8S.,399;  Oolman  v.  ATiderson,  10  Mass.,  106; 
Shatter  v.  Brand.  6  Binn.,  488;  Lee  v.  Tap*eott, 
2  Wash.  Va.,  276;  Doe,  ex  dem.  Clinton,  v. 
Phelps,  9  Johns.,  189;  Same  v.  Campbett,  10 
Johns.,  475;  Newman  v.  Studley,  5  Mo.,  291. 

If  the  antiquity  of  the  instrument,  together 
with  the  facts  and  circumstances  disclosed  at 
the  trial,  were  not  absolutely  conclusive  of 
their  due  execution,  they  at  least  afford  a  fair 
and  reasonable  presumption  of  that  fact,  and 
ought  to  have  been  referred  to  the  consideration 
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of  the  jury,  to  whom  alone  It  belonged  to  deter- 
mine upon  the  preciie  force  and  effect  of  the 
circumstances  proved,  and  whether  they  were 
sufficiently  satisfactoiy  and  convincing  to  war- 
rant them  in  finding  the  fact. 

IPhil.  EV..487. 

The  fact,  if  it  had  been  found  by  a  jury  or 
admitted,  that  the  deed  of  Sept.  8, 1818,  was 
"not  figned  or  aeknowledeed  by  Marie  Collin, 
Angelique  Mallette,  and  Helen  Cerrfi,  and  had 
not  been  executed  by  any  person  under  whom 
the  plaintiff  claims,  would  not  authorize  the 
rejection  of  the  deed ;  it  beiuR  admitted,  and 
very  fully  proved,  that  it  was  duly  executed  by 
other  parties  having  title  as  tenants  in  common 
in  the  land. 

The  plaintiff  exhibited  no  conveyance  or 
other  evidence  of  title  from  Marie  Collin,  and 
if  her  interest  was  not  conveyed  by  the  deed  of 
1818,  it  pawed  on  her  death  (she  having  died 
without  issue)  to  her  brothers  and  sisters,  and 
their  descendants.  Nor  does  he  derive  title 
under  Angelique  Mallette,  or  Helen  Cerr6,  by 
any  act  of  theirs  or  of  their  representatives. 
His  claim  is  founded  on  a  sheriff's  sale  on  exe- 
cution (without  any  judgment  produced) 
against  Angelique  Mallette.  Pierre  WiHimen, 
and  Malsnie  Cerr6,  his  wife,  Felix  Pidgal  and 
Josephine  Cerre,  his  wife,  by  her  guardian, 
which  Malanie  and  Josephine  are  two  of  three 
surviving  children  of  Helen  Cerre.  The  latter, 
Josephine,  was  probaby  dead  at  the  time  of  the 
sale,  and  if  living,  an  intant.  At  most,  the 
plaintiff  could  claim  only  one  share  and  two 
thirds  of  aniither;  and  it  was  competent  for  the 
defendant  to  give  inevidcnceconveyancesXrom 
the  other  parlies  iu  interest. 

The  deed  of  Sept.  3, 1818,  was  duly  acknowl- 
edged, and  the  execution  of  it  was  proved  at 
the  trial  by  proof  of  the  handwriting  of  Thomas 
R.  Musick,  in  whose  presence  it  was  signed 
and  atknowieilged.  The  execution  of  the  deed 
of  Reaurae  and  wife  is  proved  beyond  con- 
troversy. Joseph  Menard,  Elinor  Ortiz,  and 
Marcelme  Kcaume,  are  the  children  and  heirs 
of  Marie  Louise  Menard,  deceased,  who  was  a 
daughter  of  Francis  Moreau,  and  wife  of 
Joseph  Menard,  deceased. 

The  execution  of  the  same  deed  by  Alexis 
Moreau,  and  by  Joseph  Moreau,  is  fully  estab- 
lished. 

But  it  is  sufficient,  if  the  deed  was  execuied 
by  any  one  of  those  having  title  under  Francis 
Moreau,  to  entitle  the  defendant  to  read  it  in 
evidence;  if  admitted,  the  plaintiff  could  not 
have  recovered,  there  being  no  proof  of  an  act- 
ual ouster,  or  any  act  equivalent. 

Rev.  Code  of  Mo.,  1845,  tit.  Ejectment,  8.,  1. 

2.  The  will  of  Francis  Moreau,  being  one  of 
the  archives  of  the  Spanish  government  de- 
posited in  the  office  to  the  Recorder  of  St.  Louis 
County,  and  therein  recorded  and  duly  certi- 
fied, was  competent  evidence  by  the  statute  law 
of  Miskouri. 

Rev.  Code  1845,  tit.  Evidence,  S.,  12. 

This  document  is  what  is  called  an  open 
testament,  being  dictated  mta  vi>ee.  It  was 
made  before  the  Commandant  in  lieu  of  a  no- 
tary, in  the  presence  nf  a  sufficient  number  of 
witnesses,  and  afterwards  deposited  and  pre- 
served among  the  archives  of  the  government, 
and  needed  no  prolate  to  give  it  effect. 

Partidas,  L.  8.  T.  1,  B.  «;Novi8.  A.  Recop., 
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L.  1,  T.  18,  B.  10;  Schmidt's  Civil  Law,  tit.  7, 
C.  6. 

In  Upper  Louisiana,  the  commandants  uf  the 
posts  or  some  one  designated  by  the  Lieutenant- 
Oovemor,  were  substituted  for  the  notaries, 
and  their  acts  have  always  been  regarded  u 
notarial  acts,  and  of  the  same  effect. 

See  McNair  v.  Hunt,  6  Mo.,  800. 

The  will  contains  no  condition  precedent  to 
the  operation  of  the  clause  by  which  Joseph 
Moreau  is  instituted  universal'  heir,  and  if  it 
did,  proof  of  performance  would  not  be  a  nec- 
essary preliminary  to  the  admission  of  the  doc- 
ument in  evidence.  I'he  will  is  not  void  on 
account  of  the  institution  of  a  universal  heir— 
the  effect  is  only  to  eive  to  him  that  portion 
of  the  estate  disposable  by  testimentary  dona- 
tion, which  in  this  case  is  one  third;  the  resi- 
due will  pass  to  the  heirs  ab  intestaio.  The  hc- 
ceptance  of  the  donation  by  the  instituted  heirs 
is  not  more  necessary  than  the  acceptance  of 
the  succession  by  the  legal  heirs — in  either otf« 
it  may  be  express  or  implied :  and  when  matriisl 
is  a  question  of  fact  for  the  jury. 

Schmidt's  Civil  Law.,  tit.  7,ch.— ,  art  i0.59; 
ch.  8,  art.  1177,  tit.  8,  ch.  5;  Novi^<.  Recop.,  I. 

I,  T.  18,  B.  10;  18  Law  of  Toro;  ParUdas.L. 

II,  18,  15,  tit.  6,  B.  6. 

MesDrtW.  L.  WilUama  and  SamnelT. 
Glover,  for  the  defendant  in  error: 

1.  The  property  in  dispute  belonged  to 
Francis  Moreau,  and  on  his  death,  which  took 
place  prior  to  the  change  of  government,  ile 
scended  to  his  children.  It  was  aflerw«rd«  I'v 
the  Acts  of  Congress,  June  13th,  181'2,  smi 
April  29lh,  1816,  confirmed  to  the  children  in 
in  virtue  of  their  father's  right.  The  ( hil- 
dren,  originally  seven,  were  reduced  to  Mx,  liy 
the  death  of  Louis,  intestate  and  without  issiic 
By  the  death  of  Mane,  intestate  and  witbuui 
issue,  they  were  reduced  to  five.  The  plaint 
iff  derived  his  title  from  two  of  the  survivipi; 
daughters,  Angelique  and  Helen,  and  may 
therefore  be  said  to  claim  under  Louis,  Marir, 
Helen  and  Angelique.  It  was  conceded  at  the 
trial,  that  the  propierty  vested  in  the  daugbtei» 
in  this  way  was  paraphernal,  according  to  the 
code  of  laws  lately  prevailing  here.  "A  suc- 
cession accruing  to  the  wife  during  marriage  is 
her  paraphernal  property,  which  she  may  ad- 
minister without  'the  authorization,  conK-ot 
or  interference  of  her  huKtwnd." 

Floteer  v.  O'Connor,  8  Mart.,  N.  8.,  566; 
Savenat  v.  Le Breton,  1  La.,  620. 

This  species  of  property  could  not  be  sold  by 
the  husband,  without  the  consent  of  the  wife. 

O'Connor  v.  Barre,  8  Mart.,  455. 

The  property  a  woman  inherits  during  mar- 
riage is  paraphernal. 

AlUn  V.  AlUn,  6  Rob.,  104. 

The  woman  is  accustomed' to  bring.  besidfS 
her  portion  (dot),  other  property  which  is  call- 
ed paranbemalia,  and  which  is  or  are  the  prop- 
erty and  things,  whether  {tnvebUt)  personal  or 
{r»ae*)  real,  which  wives  retain  for  their  sep- 
arate use.     From  this  definition  it  follows, 

1.  That  if  the  wife  gives  to  the  husband  tliia 
property,  with  the  intention  that  he  may  have 
the  dominion  (senorio)  of  it,  he  shall  possess  it 
during  marriage;  and  if  she  should  not  do  Uii» 
expressly  in  writing,  the  dominion  of  such 
property  shall  always  be  in  the  wife. 

1  White,  New  Recop.,  p.  66. 
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On  the  same  page,  note  88.  it  is  said  tliat 
Palacios  questions  tlie  necessity  of  a  writing, 
but  says  it  must  appear  that  the  wife  made  a 
gift  to  her  husband,  with  the  intention  of  giv- 
ing him  dominion  over  it. 

2.  The  supposed  deed  of  An^Uque  Mallette, 
Marie  Collin,  and  Helen  Cerre.  was  properly 
excluded  from  the  jury  as  a  conveyance  of  their 
properly. 

1.  The  supposed  deed  was  not  valid  under 
the  Spanish  law,  as  to  Marie  Collin,  because 
her  husband  did  not  ezcute  it. 

2.  It  was  not  valid  as  to  either  of  the  wo- 
men, because  it  does  not  appear  that  either  of 
them  ever  signed  it  or  assented  to  it,  nor  that 
either  of  them  ever  knew  of  its  existence  in 
the  life  of  her  husband;  nor  does  it  appear 
that  either  of  them  ever  gave  her  husband  the 
property  or  po*er  to  sell  it. 

8.  That  the  supposed  deed  was  not  valid  un- 
der the  common  law,  which  was  introduced 
into  the  Territory  Jan.  19,  1816.  is  too  obvious 
for  comment. 

1  Ter.  Laws  of  Mo..  436. 

4.  The  facts  in  evidence  did  not  authorize 
any  presumption  of  the  execution  of  the  instru 
ment  by  the  married  women.  It  was  insisted 
at  the  trial,  that  the  supposed  deed  should  be 
admitted,  that  it  might  be  submitted  to  the 
jury,  whether,  under  all  the  evidence  in  the 
cause,  they  would  not  presume  a  conveyance 
by  them  to  the  parties  in  possession.  The  po- 
sition on  the  other  side  was  this:  that  if  the 
husband  conveys  the  wife's  land,  and  possession 
is  taken  under  the  conveyance,  and  is  continued 
for  thirty  years,  and  is  open  and  notorious,  and 
then  the  husband  dies,  any  subsequent  claim 
by  the  wife  is  overturned  by  the  presumption 
of  fact  arising  on  these  circumstances,  that  she 
has  conveyed  the  property.  To  our  minds  this 
is  a  monstrous  proposition.  The  discussion  of 
it  is  undertaken  with  the  apology  that  it  was 
pressed  with  a  great  deal  of  zeal  at  the  trial,  and 
is  perhaps  to  constitute  the  principal  point  iu 
the  cause  in  this  court.  Nothing  is  more  intel- 
ligible than  the  principle  on  which  a  convey- 
ance is  presumed.  It  is  well  stated  as  follows: 
' '  The  rational  ground  for  presumption  is,  when 
the  conduct  of  the  party  out  of  possession  can- 
not be  accounted  for  without  supposing  that 
the  estate  has  been  conveyed  to  the  party  in 
possession." 

Kingston  v.  Letles.  10  8.  &  R.  391. 

"  It  is  founded  on  the  con^deration  that  the 
facts  and  circumstances  are  such  as  could  not, 
according  to  the  ordinary  course  of  human  af- 
fairs, occur  without  presuming  a  transfer  of 
title,  or  an  admission  of  an  existing  adverse  title 
in  the  party  in  possession." 

Jaeluon  v.  Porter,  1  Paine,  457. 

"  The  presumption  may  always  be  rebutted, 
by  showing  that  the  possession  held  or  privilege 
exercised  was  perfectly  consistent  with  the 
light  or  interest  of  the  party  who  afterwards 
sets  up  the  adverse  claim." 

Daniel  v.  Nerth,  11  East,  873. 

"  And  this  presumption  in  favor  of  a  grant, 
and  against  written  evidence  of  title,  can  never 
arise  from  mere  neglect  of  the  owner  to  assert 
his  rights,  where  there  has  been  no  adverse 
title  or  enjoyment  by  those  in  whoso  favor  the 
conveyance  is  to  be  presumed." 

Sehaubery.  Jaekaon,2  Wend.,  87;  Dm  v.  But- 

See  19  How. 


<«r,  8  Wend.,  158;  Lt/nde  v.  Deniton,  8  Conn., 
9W;Bieard  v.  WUUami.TWhealt.,  109;  Bob., 
Frauds,  67,  note. 

"  As  soon  as  it  appears  that  during  the  time  in 
which  it  is  presumed  the  party  would  have  as- 
serted his  right,  if  he  had  one,  that  party  was 
under  a  legal  disability,  which  prevented  or 
excused  it,  there  is  an  end  of  the  presump- 
tion." 

Martin  v.  State  ofTenn.,  10  Humph.,  157. 

What  was  the  condition  of  the  persons  here, 
against  whom  presumptions  are  supposed  to 
rise?  Marie  Collin  was  married  in  1805,  and 
so  remained  till  March  22,  1840.  Angelique 
Mallette  was  a  married  woman  from  1804  till 
April  19,  1844.  Helen  Cerre  was  married  at  the 
date  of  the  suppposed  deed,  and  so  remained 
till  1888.  The  common  law  was  introduced 
into  the  Territory  of  Missouri  Jan.  19,  1816  (I 
Ter.  Laws  Mo.,  486),  and  placed  these  women 
under  all  the  disabilities  belongingto  that  code. 
When  their  property  was  sold  by  their  hus- 
bands, there  was  no  possible  mode  in  which 
they  could  interpose  a  legal  objection.  No 
remedy  known  to  the  law  was  within  their  reach, 
to  redress  the  wrong  done;  their  silence,  then,  is 
perfectly  consistent  with  their  rights.  They 
seemed  to  acquiesce  in  the  possession  because 
they  could  not  help  it.  They  could  not  sue; 
and  reason  would  seem  to  indicate  that  in 
such  case  they  should  be  excused  for  not  suing. 
But  just  the  reverse  is  the  argument,  of  the 
plaintiff  in  this  court.  He  contends  that  the 
same  law  which  put  it  out  of  their  power  to 
sue,  at  the  same  moment  declared  that  if  they 
did  not  sue.  it  must  be  presumed  that  they  had 
surrendered  their  titles.  The  plaintiff  in  error 
claims  that  it  has  been  so  decided  in  Melvin  v. 
Proprietors  of  Lockn  and  Canals  on  the  Merrimae 
River,  16  Pick.,  140.  In  that  case,  the  course  of 
the  opinion  was  such  as  to  indicate  a  predeter- 
mined purpose  of  the  court  to  rob  the  plaintiff 
of  his  lands;  and  that'  purpose  was  carried  out 
in  17  Pick,  259,  when  the  case  was  again  before 
the  court.  Pacts  which  transpired  after  the 
marriage,  were  allowed  to  go  to  the  jury,  as 
evidence  of  a  grant  prior  to  the  marriage. 

It  is  well,  perhaps,  that  there  is  one  case  on 
record.in  which  an  intelligent  court  has  been 
found  to  set  down  in  a  deliberate  opinion,  the 
absurdities  of  the  doctrine  contended  for  by  the 
plaintiff. 

In  the  case  of  Weatherhead's  Lessee  v.  Bos- 
kermlle,  11  How.,  829,  the  subject  was  thor- 
oughly discussed,  and  settled  by  an  opinion  of 
this  court.  The  court  say :  "  The  rule  in  such 
case  is,  that  when  a  person  is  under  a  legal 
incapacity  to  litigate  a  right  in  a  court  of  justice, 
and  there  has  been  no  relinquishment  of  it  by 
contract,  a  release  of  it  cannot  be  presumed 
from  the  circumstances  over  which  the  person 
had  no  control,  happening  before  the  incapaci- 
ty to  sue  has  been  removed. "  A  married  woman 
"  cannot  sue  without  the  assent  and  association 
of  her  husband,  for  any  properiy  which  she 
owns,  or  to  which  she  may  become  entitled,  in 
any  of  the  ways  in  which  that  may  occur." 
"  For  this  cause  it  is,  the  Statute  of  Limitations 
does  not  run  against  her  during  coverture." 
She  is  presumed  to  "  act  under  the  coercion  of 
her  husband." 

When  there  is  a  statute  of  limitation  appli- 
cable to  the  case,  presumptions  ate  never  per- 
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mitted;  "  for,  to  presume  a  ersDt  in  a  case 
where  the  title  would  otherwise  be  protected 
by  the  statute,  would  be  a  plain  evasion  of  the 
statute." 

Cow.  &  Hill's  Notes.  356,  857,  n.  811. 

8.  It  has  been  supposed  that  in  Missouri 
the  law  in  force  at  the  dissolution  of  the  mar- 
riage by  death,  fixes  the  martial  rights  depend- 
«Dt  on  that  event,  and  not  the  law  which  was 
in  force  at  the  time  of  the  marriage. 

JUddiek  V.  Walth.  15  Mo.,  687. 

This  case,  it  is  said,  is  broad  enough  to  give 
to  the  husband  a  tenancy  by  courtesy,  in  lands 
Tested  in  the  wife  prior  to  the  Statute  of  Mis- 
souri, July,  1807  (1  Ter.  Laws,  181,  sec.  16), 
which  introduced  that  tenure  amongst  us.  If 
this  be  the  force  of  the  case  of  JUddieK  v.  Walth, 
16  Mo.,  537,  then  the  husbands  of  Madame 
■Cerre,  and  Madame  Mallette,  by  virtue  of  the 
Act  of  July,  1807,  the  prior  marriage  and  the 
issue  born,  became  tenants  by  courtesy,  which 
was  a  particular  estate  for  life  in  the  husbands. 

Beaume  v.  Cliamben,  88  Mo.,  87 — see  ap- 
pendix: Alezander  v.  Warranee,  17  Mo.,  229. 

The  introduction  of  the  common  law  in  1816 
{1  Ter.  Laws,  430),  though  it  did  not  give  ten- 
'ancy  by  courtesy  to  Madame  Collin's  husband, 
she  never  having  had  issue,  did  nevertheless, 
upon  the  above  view  of  Riddick  v.  Walsh,  give 
him  an  estate  of  freehold  in  the  lands  of  his 
wife,  determinable  with  her  life. 

8  Kent's  Com.,  180. 

If  this  view  is  correct,  then  the  deed  of  An- 
toine  Mallette  and  Pierre  Cerrfi  passed  to 
Chouteau  their  life  estates  as  tenants  by  the 
courtesy;  and  there  was  also  outstanding  in 
Louis  Collin,  during  the  whole  of  his  life,  a 
freehold  estate  which  was  interposed  between 
bis  wife  and  any  claim  by  her  to  the  land  in 
controversy. 

When  the  plaintiff,  therefore,  established  that 
the  husbands  of  Mtidame  Cerre  and  Madame 
Mallette  became  tenants  by  courtesy,  hy  force  of 
the  Act  of  July,  1807,  aad  that  Louis  Collin 
took  a  freehold  by  force  of  the  common  law  in- 
troduced in  1816.  he  shows  that  the  women  in 
question  had  no  title  to  the  property  in  dispute 
while  the  husbands  were  living,  and  conse- 
quently that  their  causes  of  action  did  not  ac- 
crue to  them  tiU  they  were  respectively  dis- 
covert. 

Then  there  is  no  possible  ground  upon  which 
any  presumption  can  rest:  they  had  really  no 
interest  in  the  property — nothing  to  convey — 
nothing  which  the  presumption  of  a  convey- 
ance can  reach. 

"  Neither  a  descent  cast,  nor  the  Statute  of 
Limitations,  will  affect  a  right,  if  a  particular 
estate  existed  at  the  time  of  the  disseisin,  or 
when  the  adverse  possession  began,  because  a 
right  of  entry  in  the  remainderman  cannot 
exist  during  the  existence  of  the  particular  es- 
tate, and  the  laches  of  tenant  for  life  will  not  af- 
fect the  party  entitled  after  him." 

Jaeiaon  v.  Schoonmaker,  4  Johns.,  408; 
Jaekton  v.  Johnum,  5  Cow.,  76108. 

"  At  common  law,  the  alienation  of  the  hus- 
band siesed  in  the  right  of  the  wife,  discontin- 
ued the  wife's  estate."  But  by  Stat.  88  Hen., 
VIII.,  adopted  in  Missouri  (1  Ter.  Laws,  436). 
the  contrary  was  provided.  Since  that  Statute, 
the  husband's  deed  passes  his  own  right,  and 
the  wife's  stands  intact  as  a  reversion  or  re- 

■580 


mainder;  so  that  her  interest  ceases  during  cov- 
erture, and  springs  up  again  on  its  determina- 
tion. 

Jaekwn  v.  Seart,  10  Johns.,  43S;  Jaekton  v. 
Stevens,  16  Johns.,  110;  Jaekton  y.  Cairnt,  SO 
Johns.,  308;  MiUer  v.  Shaeldeford.  8  Dana. 
289:  S.  C,  4  Dana,  278;  Meramanv.  CaldueU, 
8  B.  Mon.,  33;  G^  V.  FautUUroy,  8  B.  Men., 
177;  Oregory  v.  Ford,  6  B.  Mon.,  471;  Jfaf(i» 
V.  Woodt,  0  Mass.,  877:  Heath  v.  WhUt,  5 
Conn..  888;  Jaekton  v.  Johnton,  5  Cow.,  96;  1 
Hill.  Rea.  Prop.,  556. 

4.  The  Statute  of  Limitations  is  no  defenae 
to  this  action.  As  early  as  Dec.  17,  1818, 
the  Territorial  Legislature  passed  an  Act  for 
limiting  real  actions,  and  it  has  been  in  force 
ever  since.  This  Act  alxilished  all  the  rules  of 
prescription  known  to  the  Spanish  law,  and 
substituted  in  lieu  thereof  its  bwn  period  of 
twenty  years  after  the  action  accrued,  and  in 
case  of  disability  by  coverture,  twenty  years 
after  disability  removed. 

1  Ter.  Laws,  598;  Landesv.  Perkiru.  13 Mo., 
257;  Tou»e  v.  Jforcumt,  12  Mo..  549;  Biddle  v. 
SfeOon,  18  Mo.,  836:  Blair  v.  SmOh,  16  Ho., 
277;  Jaekton  v.  Cairnt.  80  Johns.,  801;  Jadi- 
son  T.  Selliek,  8  Johns.,  802:  Rev.  Stat.  Ho., 
1835;  p.  398,  art.  1.  sec.  1,  also  sec.  4;  Rev. 
Stat.  Mo..  898.  art.  8.  sec.  11 -.lieaumty.  Cham- 
bers, 82  Mo. ,  37,  Appendix. 

It  would  seem  to  be  very  plain  that  whether 
the  cause  of  action  accrued  to  the  women  in 
1880,  when  Mullanphy  took  possession  of  the 
premises,  or  at  the  moment  when  the  life  estates 
respectively  of  the  husbands  terminated,  not 
one  of  their  titles  is  cut  off  by  the  Statute  of 
Limitations.  In  either  case  the  period  of  limit- 
atiou  would  not  be  less  than  twenty  years.  If 
the  cause  of  action  accrued  in  1820.  the  11th 
section  of  the  3d  article  of  the  "  Act  for  pre- 
scribing the  time  for  commencing  actions,"  ap- 
proved March  16,  1836  (Rev.  Code,  1885,  p. 
396),  exempts  their  case  from  the  operation  of 
that  Act;  and  then  by  the  Statute  of  18IS(1 
Ter.  Laws,  598,  and  Rev.  Code  of  1825,  sec  8, 
p.  511),  twenty  years  is  allowed  wherein  to«ue 
after  discoverture. 

And  if  the  cause  of  action  accrued  at  the  ter- 
mination of  the  life  estate  of  the  husbands,  then 
by  all  the  statutes  ever  in  force  in  Missouri, 
twenty  years  at  least  would  be  given  wherein  to 
sue. 

It  has  always  been  held  by  our  courts,  tbst 
the  enactment  of  the  Statute  of  Limitations  of 
1818,  and  the  introduction  of  the  common  law 
in  1816,  not  only  abolished  the  rules  of  pre- 
scription under  the  Spanish  law,  but  annulled 
the  power  of  married  women  and  infants  to 
bring  any  action  while  under  disability. 

Landes  v.  Perkins,,  12  Mo.,  857;  Foiw  v. 
Iforeums,  12  Mo.,  540. 

Felix  Pingall  was  entitled  as  tenant  bf  Ux 
courtesy  to  his  wife's  lands,  although  neitber 
the  husband  or  the  wife  was  actually  aeiaed 
during  the  coverture. 

4.  Kent's  Com  ,  29-80;  1  Hill.  Real  Prop.. 
Ill;  Beaume  v.  Chambers,  23  Mo.,  37,  Appen 
dix. 

5.  When  a  large  amount  of  property  is  in  con- 
troversy, desperate  means  are  sometimes  resort- 
ed to  for  the  purpose  of  holding  thepossesaioa. 
Such  is  the  attempt  to  set  up  in  bar  of  this  suit, 
the  pretended  will  of  Francis  Moreau. 
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The  Bpanish  law  required  a  will  to  be  pro- 
duced before  the  Judge,  and  proved  by  the  at- 
testing witnesses  within  one  month  after  the 
testator's  death.  The  witnesses  having  been 
examined,  the  will  was  ordered  to  be  protocoled 
(recorded). 

1  White's  Recop..  Ill;  2  Moreau  &  Carle- 
ton's  Partidas,  975-977. 

Francis  Moreau  had  no  right  to  give  all  his 
property  to  one  child.  He  could  not  disinherit 
a  child  without  cause,  nor  without  naming  ex- 
pressly the  child,  and  the  reason  of  the  disin- 
herison. 

2  Moreau  &  Carleton's  Partidas,  lOdl-1058; 
1  White's  Reoop.,  107. 

To  entitle  an  heir  to  the  benefit  of  a  devise, 
it  was  necessary  he  should  have  performed  the 
conditions  annexed  to  it.  (2  Moreau  <&  Carle- 
ton's  Partidas,  997,  and  following;  1  White's 
Recop.,  IDS);  and  it  is  also  necessari^  he  should 
appear  before  the  judge  and  plainly  accept 
or  reject  the  devise. 

1  White's  Recop.,  Ill,  127. 

But  this  will,  if  it  was  ever  seen  by  Francis 
Moreau,  was  never  produced  to  any  judge  after 
bis  decease,  never  shown  to  the  pretended  wit- 
nesses, never  proved,  never  recorded,  never  ac- 
cepted by  the  heir  in  the  manner  required  b^ 
law;  and  .Joseph  Moreau,  who  is  made  by  it 
universal  heir,  never  performed  any  of  the  con- 
ditions which  it  imposed  upon  him. 

Joseph  did,  after  his  father's  death,  make 
claim  to  the  succession,  and  for  tliis  he  was  im- 
prisoned by  the  Lieutenan^Oovemor. 

It  is  most  probable,  therefore,  that  the  pre- 
tended will  was  a  forgery. 

It  is  certain  that  Joseph  Moreau.  after  his 
release  from  prison,  acted  towards  the  prop- 
erty of  the  estate,  and  towards  his  brothers 
and  sisters,  as  if  his  father  had  died  intestate, 
and  the  estate  was  settled  and  distributed  as  an 
intestate's  estate.  If  the  pretended  will  had 
been  legally  established,  Joseph  was  estopped 
by  his  own  acts  from  settling  it  up. 


Mr.  Juntice  Ueliean  delivered  the  opinion 
of  the  court: 

This  writ  of  error  brings  before  us  the  judg- 
ment of  the  Circuit  Court  for  the  District  of 
Missouri. 

Boyle  brought  an  action  of  trespass  and  eject- 
ment in  the  Circuit  Court  for  a  common  field 
lot,  in  what  was  formerly  known  as  the  Big 
Prairie,  of  St.  Louis,  containing  one  arpent  in 
front,  on  Broadway,  in  the  city  aforesaid,  by 
the  depth  of  forty  arpents,  running  westwardly, 
being  the  same  lot  of  land  granted  by  the 
Spanish  government  to  Moreau,  and  confirmed 
to  his  representatives  by  the  United  States, 
and  known  as  survey  1,480. 

The  defendant  pleaded  not  guilty.  A  verdict 
of  guilty  was  found  against  him  for  an  undi- 
vided two  fifths  of  the  land  described. 

A  grant  of  the  land  claimed  under  the  Span- 
ish government  was  proved  to  have  been  made 
to  Francis  Moreau,  who  occupied  the  land 
some  time  before  his  death,  which  took  place 
in  1802.  He  left  seven  children  surviving  him 
— three  sons  and  four  daughters.  His  sons 
were  named  Joseph,  Alexis,  and  Louis;  his 
daughters,  Manette,  widow  of  one  Cadeau, 
and  afterwards  wife  of  Louis  Collins;  Marie 
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Louise,  wife  of  Joseph  Menard;  Helen,  who 
afterward  intermarried  with  Pierre  Cerr5;  and 
Angelique,  who  intermarried  with  Notaine 
Mallette. 

The  plaintiff  gave  in  evidence  a  sheriff's 
deed,  dated  the  24th  of  February,  1858.  which 
recites  a  judgment  in  favor  of  David  Clary  and 
William  Waddingham,  against  Angelique 
Pierre  Willemin,  and  Melanie  Cerrl,  his  wife, 
Felix  Pingal  and  Josephene  Cerre,  his  wife,  by 
her  guardian,  for  $455.81,  on  which  an  execu- 
tion was  issued,  and  levied  on  the  defendant's 
land,  designated  as  survey  1,480,  and  the  same 
was  sold  the  19th  of  February,  1858,  to  the 
plaintiff  Boyle,  to  whom  the  above  deed  was 
given,  which  purports  to  convey  all  the  right 
and  interest  of  the  defendants. 

The  plaintiff  proved  that  defendant  had  been 
in  possession  of  the  premises  since  1889. 

On  the  part  of  the  defendant  it  was  proved 
that,  in  the  summer  of  1820,  John  Mullanphy 
built  a  small  brick  house,  which  stands  partly 
on  the  premises  sued  for,  and  partly  on  one  of 
the  common  field  lots  confirmed  to  Vien.  Soon 
after  the  house  was  built,  Mullanphy  fenced 
three  or  four  acres  of  ground,  including  the 
house.  In  1822  or  1823,  he  inclosed  fifteen  or 
twenty  acres,  and  in  1885  or  1836,  John 
O'Fallon,  the  executor  of  Mullanphy,  induced 
Waddingham  to  inclose  all  the  land  claimed  by 
the  estate  of  Mullanphy  in  that  neighborhood, 
which  included  the  land  sued  for.  The  house 
and  inclosures  were  rented  to  different  persons 
from  time  to  time,  and  were  occupied  with  oc- 
casional intervals,  sometimes  of  several  months. 
In  1846  or  1847,  Waddingham's  fence  fell 
down,  and  the  tract  lay  vacant  and  uninclosed 
for  a  year  or  two,  when  portions  of  it  were  en- 
closea  by  the  heirs  of  Mullanphy. 

At  the  trial,  a  paper  was  offered  in  evidence, 
purporting  to  be  the  deed  of  Joseph  Moreau, 
and  others,  heirs  of  Francis  Moreau,  deceased, 
dated  the  8d  of  September,  1818,  conveying  to. 
Pierre  Chouteau  all  their  estate  and  interest  in 
the  tract  of  land  in  the  declaration  described. 
A  certificate  of  Thomas  R  Musick,  a  justice  of 
the  peace,  certifying  that  Joseph  Menard  and 
wife,  Joseph  Ortiz  and  his  wife,  signed  the  in- 
strument, and  acknowledged  it  to  be  their 
deed.  There  was  also  offered  an  instrument 
purporting  to  be  a  deed  of  Pierre  Reaume  and 
Marceline,  his  wife,  and  of  Joseph  Menard  and 
Marie  Louise  Moreau,  dated  6th  November, 
1819,  conveying  to  Pierre  Chouteau  their  inter- 
est in  the  land  conveyed  by  their  co-heirs,  by 
the  foregoing  deed.  Also,  Uiere  was  offered  a 
certificate  of  Raphael  Widen,  notary  public,  of 
the  acknowledgment  of  this  instrument,  the 
6th  November,  1819;  and  also  a  certificate 
that  both  the  instruments  were  recorded  6th 
June,  1822. 

It  was  proved  that  the  above  papers,  after 
the  death  of  John  Mullanphy,  came  into  the 
possession  of  John  O'Fallon,  having  been 
found  among  the  papers  of  the  deceased. 

The  signatures  to  the  first  instrument  were 
affixed  by  marks,  the  names  being  in  the 
handwriting  of  F.  M.  Guyol  and  others. 

Certain  persons  swore  that  they  heard  sev- 
eral of  the  heirs  say  they  had  sold  their  land  to 
Pierre  Chouteau.  That  Joseph  Moreau  lived 
in  Louisiana  in  a  destitute  condition,  where  he 
died;  and  that  he  was  never  heard  to  claim 

581 


Digitized  by 


Google 


180-160 


SuFBKifB  Court  of  tbcb  Ukitbd  States. 


Dbg.  Tmt, 


any  Isnd  in  St.  Louis,  and,  in  fact,  that  lie  said 
he  had  sold  his  land  in  Missouri. 

Pierre  Chouteau  and  wife,  on  the  80th  of 
October,  1819,  conveyed  the  tract  in  contro- 
versy to  John  Mullanphy  by  deed,  which  was 
duly  acknowledged  and  recorded. 

On  the  above  evidence,  the  two  deeds  in 
1818  and  1819  were  oSered  in  evidence,  to 
which  the  plaintiff  objected,  "  because  the  first 
deed  was  not  signed  or  acknowledged  by  Marie 
Collins,  Angeliquc  Mallette,  and  Helen  CerrS, 
under  whom  he  claims,  and  that  if  did  not  con- 
vey any  title  of  Ihefemtteovert. 

The  defendant  then  oSered  in  evidence  a 
copy  of  the  will  of  Fran<;ois  Moreau,  certified 
by  S,  D.  Barlow,  Recorder,  to  have  been  taken 
from  among  the  archives  of  the  French  and 
Spanish  governments,  deposited  in  his  office, 
and  filed  for  record  on  the  17th  August,  1846, 
being  archive  2,257.  If  the  Recorder  had  power 
to  certify  as  to  the  deposit  of  the  will,  it  docs 
not  appear  by  whom  it  was  made,  nor  at  what 
time. 

This  instrument  states  that  in  the  year  1798, 
on  the  2d  August,  we,  Louis  Collin,  in  default 
of  a  notary,  went  to  the  home  of  8t.  Francis 
Dunegant,  Captain  Commandant  of  St  Ferdi- 
nand, of  Florisant,  assisted  by  Antoinc  Rivi- 
erre,  and  five  others  named;  where  St.  Fran- 
cois Moreau  went  with  Joaeph  Moreau  at  my 
residence;  the  said  Francis  Dunegant  and  the 
said  Fran9ois  Moreau  declared  and  requested 
to  make  his  last  will,  which  he  pronounced  to 
us  in  a  loud  and  intelligible  voice,  as  follows, 
&c. :  "Among  other  provisions  the  testator 
names  his  son  Joseph  universal  legatee,  and 
afterwards  declares  it  is  with  the  reserve, 
that  he  shall  reimburse  to  each  of  his  brothers 
and  sisters  $27  silver  out  of  the  estate  of  their 
deceased  mother,  and  it  is  declared  that  Joseph 
Moreau  obliges  himself  to  furnish  certain  arti- 
cles annually  to  his  father  during  his  life." 
The  te$timoneum  is  as  follows:  Done  and 
passed  in  St.  Ferdinand,  in  Florisant,  the  day 
and  year  aforesaid,  and  signed  (after  being 
read)  before  Don  Francis  Dunegant,  Captain 
commanding,  and  the  aforesaid  witnesses;  the 
said  Francis  Moreau  made  his  ordinary  mark. 
See. 

At  the  time  of  offering  the  will,  the  follow- 
ing deeds  and  documents  were  read  in  evi- 
dence, as  t)earing  upon  said  will,  and  its  ad- 
missibility in  evidence :  a  deed  dated  2d  April, 
1818,  from  Joseph  Moreau  and  others,  for  a 
lot  on  Ttiird  Street,  Town  of  St.  Louis.  In  the 
deed  it  is  stated  that  Joseph  Menard,  Aurora, 

the  wife  of  Joseph  Hortiz,  are  cUldren  of 

Moreau,  alias  Menard,  deceased.  Also,  the  in- 
ventory and  account  of  sales  of  the  estate  of 
Francis  Moreau,  the  inventory  of  the  commu- 
nity property  of  Francis  Moreau  and  wife,  un- 
^er  the  direction  of  Francis  Dunegant,  Com- 
mandant, &c. 

On  the  foregoing  testimony  the  defendant 
moved  to  to  instruct  the  jury  as  follows: 

1.  If  the  jury  find  that  Francis  Moreau,  in 
his  lifetime  was  owner  of  the  lot  in  contro- 
versy ;  that  he  died  prior  to  1804,  and  that  his 
two  daughters,  Mrs.  Mallette  and  Mrs.  Cerre, 
took  their  huslmnds  prior  to  1804,  then  the  sev- 
eral interests  of  said  daughters  in  said  lot  be- 
came upon  their  marriage,  and  was  their  para- 
phernal property. 
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8.  If  the  jury  find,  as  mentioned  in  instruc- 
Uon  No.  1,  and  further  find,  that  in  the  year 
1818,  Mallette  and  Pierre  Cerr6,  husbands  of 
said  daughters,  made  the  deed  read  in  evidence 
by  the  defendants,  then,  under  the  evidence  in 
this  cause,  the  jury  may  presume  that  Mid 
daughters  gave  the  administration  of  said  par- 
aphernal property  to  their  husbands,  and  that 
the  same  was  alienated  with  their  consent. 

8.  If  the  jury  find,  as  mentioned  in  in- 
struction No.  1,  and  further  find,  that  defend- 
ants, and  those  under  whom  they  claim,  hare 
had  open  and  continued  possession  of  the  lot  in 
question  for  thirty  years  or  more,  before  the 
beginning  of  this  suit,  claiming  to  own  the 
same,  then  the  plaintiff  cannot  recover  soy 
interest  in  said  lot,  derived  by  Mrs.  Mallette  or 
Mrs.  Cerre  from  their  said  father. 

4.  If  Mrs.  Pingal  was  dead,  leaving  a  child, 
at  the  time  of  the  sheriff's  sale,  under  which 
plaintiff  claims,  and  during  all  the  time  of  the 
coverture  of  said  Mrs.  Pingal  the  lot  in  con- 
troverer  was  in  possession  of  defendants,  and 
those  under  whom  they  claim,  holding  the  aame 
adversely  to  Mrs.  Pingal  and  her  husoand,  and 
there  never  was  any  entry  upon  the  part  of  the 
wife  or  husband,  then  the 'plaintiff  derived  do 
title  to  the  lot  in  controversy  under  Mrs.  Pin- 
gal or  her  husband. 

The  court  gave  the  first  instruction,  and  r^ 
fused  the  others,  to  which  refusal  exception 
was  taken. 

It  is  argued  that  the  deed  of  the  heirs  of  Mo- 
reau to  Chouteau,  dated  September  8,  1818, 
and  that  offered  as  the  Act  of  Pierre  Reaume 
and  wife,  dated  6th  November,  1819,  ought  to 
have  been  admitted  in  evidence:  that  the  exe- 
cution of  the  last' mentioned  deed  was  fully 
proved  by  proof  of  the  death  of  the  subscrib- 
ing witnesses  and  their  handwriting. 

Some  of  the  grantors  in  this  de^  acknowl- 
edged the  execution  of  it  before  Thomas  R. 
Musick,  a  justice  of  the  peace,  but  there  was 
no  proof  that  Angelique  or  Helen  Cerre,  or 
Marie  Collin,  had  signed  or  acknowledged  the 
deed,  and  these  were  the  heirs  under  which  the 
plaintiff  claims.  It  was  proved  by  Colonel 
O'Fallon,  that  he  was  the  executor  of  John 
Mullanphy,  and  that  in  1888  he  received  from 
the  son  or  the  deceased  the  title  papers  of  the 
estate,  among  which  was  the  above  original 
deed  with  certain  indorsements.  And  it  was 
proved  that  the  deed  was  in  the  handwriting 
of  Guyol,  a  justice  of  the  peace,  with  whoie 
handwriting  he  was  well  acquainted.  It  wm 
also  proved  that  the  signatures,  Antoine  Mal- 
lette, Pierre  Cerre,  and  Joseph  Moreau,  were 
in  the  handwriting  of  Ouyol,  and  that  of  Marie 
Collin  in  the  handwriting  of  her  hiisbaad, 
Louis  Collin ;  the  signature,  Ellen  Moreau,  the 
wife  of  Pierre  Cerre,  is  in  the  handwriting  of 
Hawley.  Guyol,  the  witness  states,  was  a  man 
of  good  character.  There  was  some  proof  that 
Pierre  Cerr€  and  Antoine  Mallette,  after  the 
date  of  said  paper,  stated  often  that  they  sold 
their  land  to  Pierre  Chouteau,  Sr. ;  but  there 
appears  to  be  no  proof  that  Angelique  Mallette, 
or  Helen  Cerr£,  or  Marie  CoUin.had  ever  stated 
or  admitted  that  they  had  parted  with  their  in- 
terest in  the  land. 

One  of  the  defendant's  stated  that  Joseph 
Moreau  said,  that,  after  the  decease  of  his 
father,  he  set  up  a  claim  to  the  succession,  and 
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that  be  was  imprisoned  for  doing  so,  and  that 
Pierre  Chouteau  had  him  released.  8ome  ovi- 
'dence  was  given  as  to  the  deed  having  been 
•deposited  in  the  Recorder's  office  for  record, 
and  an  indorsement  that  it  was  to  be  liaoded  to 
Mullanphy. 

The  common  law  was  adopted  in  the  Missouri 
Territory  in  1816,  and  oonseqeueotty  it  governs 
All  subsequent  legal  transactions. 

The  children  of  Moreau,  being  seven  at  the 
time  of  his  decease,  were  reduced,  by  the  death 
of  Louis,  intestate,  and  Marie,  who  also  died 
intestate,  to  five.  And  it  seems  that  the  plaint- 
iff derived  his  title  from  two  of  the  surviving 
-daughters.  Angelique  and  Helen,  and  their 
beirs:  he  therefore  claims  under  Louis,  Marie, 
Helen,  and  Angelique.  It  seems  not  to  be  con- 
tested that  the  property  vested  in  the  daughters, 
under  the  civil  law,  was  paraphernal.  A  sue- 
<xs.sion  accruing  to  the  wife  during  marriage 
is  her  paraphernal  property,  which  she  may 
4ulminister  without  the  consent  or  control  of 
her  husband.  O'Conner  v.  Barre.  3  Martin, 
La.,  455.  The  wife  may  give  the  control  of 
'Ibis  property,  in  writing,  to  her  husband.  1 
White's  New  Recop.,  66,  note  83. 

The  Circuit  Court  committed  no  error  in  «x- 
cluding  from  the  jury  the  above  deed.  The 
'execution  of  it,  by  the  parties  under  whom  the 
plMintift  claims,  is  not  proved,  nor  do  the  facts 
nslied  on,  from  which  a  presumption  is  at- 
tempted to  be  drawn  in  favor  of  its  validity, 
authorize  such  presumption.  The  femei  covert 
were  under  disabilities.  They  could  only  devest 
themselves  of  their  rights  in  the  mode  specially 
Authorized.  Their  husbands  had  no  power, 
without  their  concurrence  and  action,  to  con- 
vey their  real  estate. 

The  defendant  offered  to  read  a  certified 
«opy  of  the  deed,  to  show  its  condition  at  the 
time  it  was  record^,  but  the  court  refused  to 
permit  such  copy  to  be  read.  If  the  original 
-deed  was  not  evidence,  it  is  difficult  to  perceive 
for  what  legal  purpose  a  recorded  copy  of  it 
-could  be  read.  There  was  no  error  in  this 
ruling  by  the  court. 

There  was  no  evidence  that  the  will  had 
been  proved,  or  that  the  conditions  stated  in  it 
iiad  been  complied  with. 

A  deed  dated  2d  April,  1818,  from  Joseph 
Moreau  and  his  brothers  and  sisters,  conveying 
to  Hempstead  and  Farrar  a  lot  which  would 
have  passed  by  the  supposed  will  to  Joseph 
Moreau,  had  it  been  operative.  Also,  there  was 
■-shown  a  sale  bill  of  the  personal  property  of 
the  estate  on  the  19th  of  April,  IbOS.  Joseph 
Moreau  being  present,  and  that  he  purchased  a 
part  of  the  property  devised  to  him  by  the 
will. 

Also,  it  was  shown  that  an  administrator  was 
■duly  appointed  on  the  estate  of  Francis  Moreau. 
■aaa  bis  estate  was  administered  in  the  same 
manner  as  if  he  had  died  intestate. 

By  the  Spanish  law,  a  will  was  required  to 
be  proved  by  the  attesting  witnesses  within  one 
jnonth  after  the  decease  of  the  testator:  and, 
wlien  proved,  it  is  required  to  be  recorded.  1 
AV bite's  Recop.,  Ill:  2  Moreau  &  Carleton's 
Partidas,  975-977.  The  testator  cannot  disin- 
herit a  child  without  naming  the  child,  and  the 
reaaons  for  doing  so.  1  White's  Recop..  107. 
Ko  heir  can  claim  a  devise  without  performing 
See  19  How. 


the  condition  annexed  to  it.  1  White's  Recop. , 
108.  It  is  required  that  he  shall  appear  before 
the  judge,  and  either  accept  or  reject  the  de- 
vise. 1  White's  Recop.,  Ill,  127.  None  of 
these  requisites  were  performed  by  Joseph 
Moreau,  who  was  made,  by  the  will,  universal 
heir. 

If  the  will  was  a  genuine  instrument,  and 
JO'Wph  was  the  universal  heir,  it  could  not 
have  remained  dormant,  it  would  seem,  for 
fifty  years,  or  in  the  archives,  without  being 
brou);ht  to  the  light,  and  having  on  it  some 
judicial  action.  But  whether  it  be  a  genuine 
mstrument  or  not,  it  has  not  been  treated  as 
valid,  as  no  claim  has  been  set  up  under  it, 
and  all  the  heirs  have  acted,  in  regard  to  the 
es^te  of  their  father,  as  though  he  had  died 
intestate. 

Neither  the  deed  to  Chouteau,  nor  the  will 
can  be  admitted  in  evidence,  without  proof,  as 
an  ancient  instrument.  The  rule  embraces 
no  instrument  which  is  not  valid  upon  its  fa(«, 
and  which  does  not  contain  every  essential 
requirement  of  the  law  under  which  it  was 
made.  Neither  the  deed  nor  the  will  comes 
within  the  rule,  and  we  think  the  court  very 
properly  excluded  them  both  from  the  jury. 

In  regard  to  the  second,  third  and  fourth  in- 
structions, which  the  court  refused  to  give  to 
the  jury,  there  was  no  error. 

As  early  as  Dec.  17,  1818,  the  Territorial 
Legislature  passed  an  Act  limiting  real  actions, 
which  remams  in  force.  The  Act  abolished 
all  the  rules  of  prescription  under  the  Spanish 
law,  and  substituted  a  limitation  of  twenty 
years  after  action  accrued,  and  in  case  of  dis- 
ability bv  coverture,  twenty  years  after  it 
ceased.  In  1820,  it  appears,  Mullanphy  took 
possession  of  a  part  of  the  premises  in  contro- 
versy, and  from  that  time  retained  possession. 
Some  of  the  husbands  had  a  life  estate  in  the 
lands:  but  whether  this  was  so  or  not  is  imma- 
terial, as  there  is  no  bar  to  the  claim  of  the 
plaintiff  by  the  Statute  of  Limitations. 

By  an  Act  "prescribing  the  time  for  com- 
mencing actions,"  approved  March  lU,  1835 
(Revised  Code,  896),  it  is  declared,  in  the 
11th  section,  "that  tbe  provisions  of  this  Act 
shall  not  apply  to  any  action  commenced,  nor 
to  any  cause  where  the  right  of  action  or  entrr 
shall  have  accrued,  before  the  time  when  thu 
Act  takes  effect,  but  the  same  shall  remain  sub- 
ject to  the  laws  now  in  force." 

It  will  be  observed  that  the  Limitation  Act 
of  1818,  being  still  in  force,  cannot  operate 
on  any  of  Xhefemeteotert  of  whom  tbe  plaintiff 
claims.  It  did  not  begin  to  run  against  them 
until  they  become  discovert,  from  which  time 
it  required  twenty  years  to  bar  their  right. 
Under  such  circumstances  no  presumption  can 
arise  against  them,  as  they  had  no  power  to 
prosecute  anyone  who  entered  upon  their  land. 
No  laches  can  be  charged  against  them  until 
discoverture:  and  there  is  no  ground  to  say 
that  cither  the  Statute  or  lapse  of  time,  since 
that  period,  can  affect  the  rights  of  the  plaintiff, 
or  of  those  under  whom  he  claims.  The  court, 
therefore,  did  not  err  in  refusing  to  give  to 
the  jury  the  instructions  requested. 

Upon  the  whole,  the  judgment  of  the  Cireuit 
Court  U  affirmed,  with  eottt. 
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I.   DUPONT  Dk  NEMOURS  &    COM- 
PANY, Libelant*  and  Appellants, 

V. 

JOHN  VANCE  ET  Aii..  Claimants  of  the  Brig 
Ann  Elizabeth. 

(See  a.  C,  19  How.,  182-182.) 

WTten  cargo  it  lawfully  jettisoned  its  owner  has 
no  lien  on  the  vessel  for  its  talue. 

A  Jettison,  the  deoeaslty  of  which  la  occasioned 
by  a,  peril  of  the  sea,  is  a  loss  bv  a  peril  of  the 
sea,  and  within  the  exception  in  toe  bill  of  ladingr. 

But  if  the  unseaworthlneee  of  the  vessel,  at  the 
time  of  sailing  on  the  voyagn,  caused,  or  contrib- 
uted to,  the  necessity  of  the  Jettison,  the  loss  is  not 
within  the  exception  of  perils  of  the  sea. 

Beawortbiness  deflned,  and  method  of  testing 
same. 

When  cargro  Is  lawfully  Jettisoned,  Its  owner 
has  no  lien  on  the  vessel  for  its  value. 

But  be  has  a  lien  on  the  vessel  for  ici  contribu- 
tory share  of  the  ^neral  averagre  compensation. 

And  he  may  enforce  payment  thereof,  by  a  pro- 
ceeding in  rem  against  the  vessel,  and  against  the 
residue  odthe  cargo  If  it  has  not  been  delivered. 

This  court  may  make  a  decree  for  such  lion, 
although  in  the  court  below  the  claim  was 
that  the  Jettison  was  unlawful,  or  if  lawful,  could 
not  be  a  defense  because  the  master  had  failed  In 
the  duty  incumbent  on  him  in  a  case  of  general 
average. 

Argued  Bee.  13,  1856.    Decided  Jan.  SO,  18B7. 

APPEAL   from   the  Circuit    Court  of  the 
United  States  for  the  Eastern  District  of 
Louisiana. 

The  libel  in  this  case  was  file<l  by  the  appel- 
lants against  the  Brig  Ann  Elizabeth,  in  the 
District   Court   of  the  United  States  for  the 
Eastern  District  of  Louisiana. 
It  stated  the  shipment  of  an  invoice  of  gun- 

g>wder  by  the  appellants,  at  their  wharf  on  the 
iver  Delaware,  on  board  the  brig  above 
named,  which  was  to  be  delivered  at  New  Or- 
leans. It  also  stated  the  failure  to  deliver  a 
portion  of  the  gunpowder,  and  claimed  dam 
ages  for  the  loss  of  the  same.  It  was  alleged 
in  defense,  that  this  portion  of  the  gunpowder 
was  necessarily  thrown  overboard  in  the  course 
of  the  voya^. 

The  District  Court  made  a  decree  in  favor  of 
the  libelants,  basing  its  opinion  upon  the 
grounds  that  there  was  no  evidence  to  show  the 
fact  of  the  jettison,  except  the  protest  of  the 
master,  and  that  this  was  inadmissible  for  that 
purpose. 

The  Betsy  Oatnes,  2  Hagg.,  Conklin's  Adm., 
""";  3  Hagg.,  340,  843;  W.  Rob.,  169. 


The  appellees  appealed  to  the  Circuit  Court. 

Additional  evidence  was  tnken,  which,  in  the 
opinion  of  the  court,  was  sulScient  to  show  the 
jettison,  and  the  decree  of  the  District  Court 
was  reversed. 

The  case  turns  principally  upon  the  ques- 
tion whether  the  jettison  was  necessitated  bv 
the  perils  of  the  sea,  or  by  the  unseaworthi 
ness  of  the  brig.  It  appears  that  on  the  voy- 
age the  vessel  encountered  heavy  weather, 
and  that  she  sprung  a  leak,  and  that  jettison  of 
a  portion  of  the  cargo  was  necessary  for  the 
safety  of  the  vessel  and  the  residue  of  the 
cargo.  After  the  vessel  reached  New  Orleans, 
she  was  placed  in  a  dry  dock,  and  it  appeared 
that  there  were  worm  holes  in  the  hull  of  the 
vessel. 

NOTB.— General  averaye.  See  note  to  Columbian 
Ins.  Ck>.  V.  Asbby,  13  Pet.,  331. 
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Mr.  B.  Oerlutrd,  for  the  appellants: 

1.  If  the  vessel  was  unseaworthy  at  the  com- 
mencement of  her  voyage,  and  this  unsea- 
worthiness exclusively  caused  the  imminent 
and  impending  danger  which  the  appellees  al- 
leged existed  and  rendered  the  jettison  neces 
sary,  the  owners  are  liable. 

Abb.  on  Ship'.,  5  Am.  ed.,  part  4,  ch.  5, sec. 
1;  1  Arnold  on  Ins.,  652;  1  Phil,  on  Ins.,  808; 
Putnam  v.  Wood,  8  Mass.,  485;  3  Kent's  Com., 
8  ed.,  266:  Lodmieks  v.  Ohio  Ins.  Co.,  5  Ham., 
485;  BuUard  v.  Soger  WiUlams  Ins.  Co..  I 
Curt.,  148:  McArthur  v.  Sears,  21  Wend.,  IW. 

Injury  by  worms  constitutes  unseaworthi- 
ness. 

Hazzard  v.  N.  E.  Mar.  Ins.  Co.,  8  Pet.,  557; 

1  Sumn..  231;  Gopeland  v.  N.  B.  Mar.  lns.Co., 

2  Met.,  488. 

2.  If  any  defects  existed  in  the  vessel  prior  to 
the  commencement  of  the  voyage,  which  might 
have  contributed  to  the  crisis  of  danger  and 
the  alleged  necessity  of  the  jettison,  the  owners 
of  the  ship  are  liable. 

Preteott  v.  Union  Ins.  Co.,  1  Whart.,  Mv 
Hart  V.  Alien.  2  Watts.,  115;  Crosby  v.  Ktei, 
12  Conn  ,  410;  Williams  v.  Grant.  1  Coon., 
487;  Datis  v.  Qarrett.  6  Bing.,  716;  Waltkt. 
Homer,  10  Mo.,  6;  Heed  v.  I&k,  8  Watts,  480. 

3.  If  the  court  think  the  brigwas  seaworthy 
and  the  jettison  necessary  and  legal,  the  mscter 
was  bound,  ou  his  arrival  at  New  Orleans.  hi» 
port  of  destination,  to  have  the  general  aver- 
age adjusted  there  by  general  contribution. 

Stevens  &  Benecke,  ch.  7,  p.  227;  8  Kent's 
Com. ,  244 :  Strong  v.  A'ew  Tork  Firemen's  Int. 
Co.,  11  Johns.,  323;  Abb.  on  Ship.,  part4.ch. 
10,  sec.  14,  5  Am.  ed.,  p.  611,  note;  U.  S.  v. 
Wilder,  8  Sumn.,  808;  Cole  v.  Bartlett,  4  Ls.. 
180. 

Mr.  J.  A.  Bayard,  for  the  appellees,  after 
stating  the  case,  submitted  the  following  points 
and  authorities: 

First.  The  brig  was  seaworthy  at  the  time 
she  commenced  her  voyage,  being  sufficipnt  in 
all  respects  for  the  voyage,  well  manned  and 
furnished  with  sails  and  all  necessary  furni- 
ture; and  being  so  reasonably  sufficient  for  the 
voyage,  the  necessity  for  the  jettison  of  part  of 
the  cargo,  to  save  the  vesse]  and  the  residue  of 
the  cargo,  cannot  be  met  by  the  allegation, 
that,  with  a  stouter  vessel,  or  one  lielter 
manned,  the  necessity  for  the  jettison  might 
not  have  occurred 

Conk.  Adm.,  pp.  164,  165; I  Curt.,  155,  I5«. 

Second.  The  testimony  shows  that  the  ne- 
cessity for  the  jettison  did  not  arise  from  the 
worm  holes,  which  were  discovered  after  the 
arrival  of  the  vessel  in  port,  as  the  pumps  were 
abundantly  able  to  overcome  any  danger  which 
could  possibly  arise  from  such  a  source. 

Third.  The  failure  of  the  master  to  use 
proper  exertions  to  have  the  average  account 
adjusted,  does  not  render  the  brig  or  owners 
liable  for  the  loss  by  jettison,  nor  is  any  claim 
made  in  the  libel  for  an  alleged  negligence  of 
the  master  in  this  respect. 

Fourth.  The  claim  of  the  libelants  for  cno- 
tribution  against  theot her  shippers  and  the  own- 
ers, is  not  affected  by  the  laches  of  the  master; 
but  the  contribution  may  be  recovered,  either 
by  a  suit  in  equity  against  alt,  or  by  several 
suits  at  law  against  each  party  who  ought  to 
contribute;  nor  is  the  right  of  the  sufferer  af- 
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fect«d  by  the  delivery  of  the  cargo  to  the  re- 
spective'consignees,  without  taking  an  average 
bond. 

Abb.  on  Ship.,  207,  208. 

Fifth.  The  measure  of  damages,  where  the 
contract  of  affreightment  is  not  performed,  is 
properly  the  value  of  the  goods  at  the  port  of 
shipment,  witii  interest  from  the  time  when 
they  ought  to  have  been  delivered. 

Cook.  Adm.,  1H5,  et  leq. 

Mr.  Juttiee  Curtis  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Cir- 
cuit Court  of  the  United  States  for  the  £!astem 
District  of  Louisiana. 

The  libel  alleges  that  the  appellants  shipped 
on  board  the  brig  Ann  Elizalx!th,  at  Wilming- 
ton, in  the  State  of  Delaware,  a  large  quantity 
of  gunpowder,  to  l)e  carried  to  New  Orleans, 
in  the  State  of  Louisiana;  and  that,  on  the 
shipment  thereof,  bills  of  lading,  in  the  usual 
form,  were  signed  by  the  master  of  the  brig; 
that,  according  to  the  invoices  of  the  merchan- 
dise specified  in  the  bills  of  lading,  its  value 
was  $7,238.75:  that,  on  the  arrival  of  the  brig 
at  New  Orleans,  the  libelants  required  the  de- 
livery of  the  merchandise  thus  shipped,  but' 
they  received  only  a  part  thereof;  and  that  the 
part  not  delivered  consisted  of  1,646  packages, 
which,  according  to  the  same  invoice  valua- 
tion, amounted  to  the  sum  of  $5,936.64. 

The  Ut>el  further  alleges  that  no  part  of  that 
sum  has  been  paid  to  the  libelants;  and  it  prays 
process  against  the  brig,  and  a  decree  for  the 
damages  thus  demanded,  and  for  such  other 
releif  as  shall  to  law  and  justice  appertain. 

The  master  of  the  brig,  intervening  for  his 
own  interest  and  tliat  of  bis  part  owners,  ad- 
mitS'tbat  the  shipment  of  goods  was  made,  as 
alleged  in  the  libel ;  but  propounds  that,  in  the 
course  of  the  voyage,  it  became  necessary,  for 
the  safety  of  all  concerned,  through  the  perils 
and  dangers  of  the  seas,  to  make  a  jettison  of 
that  part  of  the  lil)elant's  goods  which  were 
shipped  and  not  delivered. 

The  first  question  is,  whether  the  claimant 
has  shown,  in  support  of  his  defensive  allega- 
tion, tttat  the  jettison  was  occasioned  by  a  peril 
of  the  sea.  If  it  was,  then  the  carrier  is  ex- 
onerated from  the  delivery  of  the  merchan- 
dise, and  has  only  to  respond  for  that  part  of 
its  value  which  is  his  just  contributory  share 
towards  indemnity  for  the  common  loss  by  the 
jettison.  A  jettison,  the  necessity  for  which 
was  occasioned  solely  by  a  peril  of  the  sea,  is  a 
loss  by  a  peril  of  the  soa,  and  within  the  ex- 
ception contained  in  the  bill  of  lading. 

But,  if  the  unseaworthiness  of  the  vessel, 
at  the  lime  of  sailing  on  the  voyag:e,  caused. 
Qt  contributed  to  produce  the  necessity  for  the 
Jettison,  the  loss  is  not  within  the  exception  of 
perils  of  the  seas. 

That  there  was  such  a  necessity  for  this  jetti 
son  as  justified  the  master  in  making  it,  we 
think,  is  proved.  In  the  case  of  Lawrence  v. 
J/intum,  17  How.,  109,  tills  court  had  occasion 
to  consider  the  extent  of  the  authority  of  the 
master  to  make  a  jettison.  We  then  held,  that 
"if  he  was  a  competent  master;  if  an  emergen- 
cy actually  existed,  calling  for  a  decision 
whether  to  make  a  jettison  of  a  part  of  the  car- 
go; if  he  appears  to  have  arrived  at  his  decis- 
See  19  Hew. 


ion,  with  due  deliberation,  by  a  fair  exercise  of 
his  skill  and  discretion,  with  no  unreasonable 
timiditv,  and  with  an  honest  intent  to  do  his 
duty,  the  jettison  is  lawful.  It  will  be  deemed 
to  have  been  necessary  for  the  common  safety, 
because  the  person  to  whom  the  law  has  in- 
trusted authority  to  decide  upon  and  make  it, 
has  duly  exercised  that  authority." 

We  find  the  case  at  bar  is  within  this  rule. 
We  do  not  detail  the  evidence,  liecause  the  au- 
thority of  the  master  to  make  the  jettison  has 
not  been  seriously  controverted. 

This  part  of  the  case  turns  upon  the  inquiry, 
whether  the  vessel  was  uuseaworthy  for  the 
voyage  when  it  was  begun. 

It  IS  the  hull  of  the  vessel  which  was  alleged 
to  have  been  unseaworthy.  To  constitute  sea- 
worthiness of  the  hull  of  a  v<-j«el  in  respect  to 
cargo,  the  hull  must  be  so  tight,  stanch,  and 
strong,  as  to  Be  competent  to  resist  all  ordinary 
action  of  the  sea,  and  to  prosecute  and  complete 
the  voyage  without  damage  to  the  cargo  under 
deck. 

If  a  vessel,  during  the  voyage,  has  leaked  so 
much  as  to  injure  the  cargo,  or  render  a  jetti- 
son of  it  necessary,  one  mode  of  testing  sea- 
worthiness is,  to  ascertain  what  defects,  occa- 
sioning leakage,  were  found  in  the  vessel  at  the 
end  of  the  voyage;  and  then  to  inquire  which 
of  those  defects  are  attributable  to  perils  of  the 
seas,  encountered  during  the  voyage,  and  which, 
if  any,  existed  when  it  was  l>egun;  and  if  any 
of  the  latter  be  found,  the  remaining  inquiry 
is,  whether  they  were  such  as  to  render  the 
vessel  incompetent  to  resist  the  ordinary  at- 
tacks of  the  sea,  in  the  course  of  that  particular 
voyage,  without  damage  or  loss  of  cargo. 

This  vessel,  on  her  arrival  at  New  Orleans, 
was  taken  into  dock  and  examined.  She  was 
found  to  l>c  a  new  vessel,  and  that  she  had  been 
strained.  A  butt,  about  midships,  at  or  near 
the  third  or  fourth  streak,  was  started.  The 
hood  ends  forward  were  also  strained,  and  on 
trial,  it  was  found  they  would  take  about  a 
thread  of  oakum. 

Two  worm  holes  were  also  found  in  herlmw, 
about  three-eighths  of  an  inch  in  diameter — one 
about  three  streaks  from  the  keel,  the  other  a 
little  higher  up.  As  the  vessel  was  new,  there 
seems  to  be  no  doubt  these  holes  were  in  the 
plank  when  put  on  the  vessel,  but  from  some 
cause  remained  undiscovered. 

The  vessel  sailed  from  Wilmington  on  llie 
afternoon  of  the  aist  of  December,  1852.  The 
wind  being  northeast  and  strong,  the  vessel 
came  to  anchor  at  Kuedy  Island,  and  on  the  22d 
proceeded  to  sea.  The  master,  being  a  part 
owner  and  claimant,  has  not  been  examined. 
The  first  ofilcer  appears  to  have  died  before 
the  proofs  were  taken  in  the  Circuit  Court. 
No  account  is  given  of  the  second  officer  or  the 
crew,  except  one  seaman,  who,  together  with  two 
passengers,  have  been  examined  on  the  part  of 
claimants,  to  prove  the  occurrences  of  the  voy- 
age. It  would  have  been  more  satisfactory  to 
have  had  the  evidence  of  one  or  more  officers 
of  the  vessel,  and  especially  of  the  mate,  with 
his  log-book.  Still,  these  three  witnesses  do 
satisfactorily  show,  that  on  the  night  of  the  28d 
of  December,  the  brig  encountered  a  stronc- 
gale  and  heavy  seas,  causing  her  to  labor  and 
strain  badly.  This  weather  continued,  and  the 
sea  became  more  heavy,  up  to  the  night  of  the 
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iyjlh.  Until  about  8  o'clock  that  night,  it  was 
not  known  that  the  vessel  was  leaking;  but  on 
sounding  the  pumps  at  that  time,  it  was  found 
that  the  vessel  had  two  feet  of  water  in  the  hold. 
The  pumps  were  manned  and  kept  going,  but 
the  leak  increased  two  feet  in  about  two  hours. 
The  jettison  was  then  made,  and  the  vessel  so 
far  relieved  that  the  pumps  could  control  the 
leak,  and  the  vessel,  with  the  residue  of  the 
cargo,  arrived  at  New  Orleans. 

Il  is  manifest  that  the  vessel  encountered  ex- 
traordinary action  of  the  sea;  and  as  the  vessel 
appears  to  have  been  new,  and  generally  stanch 
and  well  fastened,  the  defects  found  at  New 
Oi  leans,  except  the  worm  holes,  are  fairly  at 
triliutable  to  this  cause.  The  starting  of  a  but, 
and  the  opening  of  the  hood  ends  of  a  new  ves- 
sel of  ordmary  strength  indicate  a  very  uncom- 
mon degree  of  strain;  and  such  defects  would 
alone  account  for  the  amount  of  leakage  of  a 
'  vessel  heavily  laden,  and  exposed  to  such  a  sea 
as  is  described. 

We  do  not  think  the  existence  of  the  worm 
holes  amount  to  unseaworthiness.  Any  leak 
which  might  have  been  occasioned  by  them  in 
any  ordinary  sea,  does  not  appear  to  have  been 
such  as  the  pumps  could  not  control,  without 
damage  to  the  cargo.  All  vessels  have  leaks; 
and  independent  of  the  strains  received  from 
the  violent  action  of  the  sea,  we  are  not  satis- 
fied that  this  vessel  would  have  leaked  so  much 
that  the  pumps  could  not  have  controlled  the 
water  in  her  hold,  and  prevented  itsdoin^  dam- 
age to  the  cargo. 

We  find,  therefore,  that  the  vessel  is  exon- 
erated from  the  claim  for  the  full  value  of  the 
merchandise;  and  the  remaining  question  is, 
whether  the  vessel  is  chargeable  with  any  i>art 
of  the  value  of  the  merchandise  in  this  cause. 

When  a  lawful  jettison  uf  cargo  is  made,  and 
the  vessel  and  the  remaining  cargo  are  thereby 
relieved  from  the  impending  peril,  and  ulti 
mately  arrive  in  the  port  of  destination,  though 
the  shipper  has  not  a  lien  on  the  vessel  for  the 
value  of  his  merchandise  jettisoned,  he  has  a 
lien  for  that  part  of  its  value  which  the  vessel 
and  its  freight  are  bound  to  contribute  towards 
his  indemnity  for  the  sacrifice  which  has  been 
made  for  the  common  benefit.  And  this  lien 
on  the  vessel  is  a  maritime  lien,  operating  by 
the  maritime  law  as  a  hypothecation  of  the  ves- 
sel, and  capable  of  being  enforce.l  by  proceed- 
ings in  rem. 

The  right  of  the  shipper  to  resort  to  the  ves- 
sel for  claims  growing  directly  out  of  his  con- 
tract of  affreightment,  has  very  long  existed  in 
the  general  maritime  law.  It  is  found  asserted 
in  a  variety  of  forms  in  the  Contulado,  the 
most  ancient  and  important  of  all  the  old  codes 
of  sea  laws  (see  chaps.  68,  106,  227,  264,  260), 
and  the  maxim  that  the  ship  is  bound  to  the 
merchandise,  and  the  merchandise  to  the  ship, 
for  the  performance  of  the  obligations  created 
by  the  contract  of  affreightment,  is  a  settled 
rule  of  our  maritime  law. 

The  Se/uxmer  Freeman,  18  How.,  182;  The 
Ship  Packet,  8  Mas.,  261;  The  Volunteer,  I 
8umn..  550;  TheBeende,  2  Sumn.,  667;  The  Re- 
becca, 1  Ware.  188;  The  Phabe,  1  Ware  268; 
The  Waldo,  Da  vies,  161;  The  Oold  Hunter,  1 
Blatchf.  &  How.,  805. 

Pothier  declares  (Treatise  of  Charter-parties, 
preliminary  chapter  on  Average)  that  the  right 


to  contribution  in  general  average  is  dependent 
on  the  contract  of  affreightment,  which  em- 
braces in  effect  an  undertaking,  that  if  the  goods 
of  the  shipper  are  damaged  for  the  common 
benefit,  he  shall  receive  a  due  indemnity  by  con- 
tribution from  the  owners  of  the  ship,  ««d  of 
other  merchandise  benefited  by  the  sacrifice. 

The  power  and  duty  of  the  master  to  retain 
and  cause  a  judicial  sale  of  the  merchandise 
saved,  has  also  been  long  established. 

Consulado  del  Mare,  ch  61,  52,  53,  and  note 
1  In  Vol.  HI.,  p.  108  of  Pardessu's  CiollecUon; 
Laws  of  Oleron,  art.  9;  Ord.  de  la  Marine, 
Liv.  8,  tit.  8,  sees.  21,  25:  Nesbit  on  Ins.,  135: 
Strong  v.  Nevi  York  Firtman'i  Tnturanee  Com- 
pany, 11  John.  853;  8imond»v.  White,  2  B.  & 
C,  805;  Loring  v,  Neptune  Inturanee  Compa- 
ny, 20  Pick.,  411  8  Kent's  Com.,  248.  244. 

And  this  right  to  enforce  a  judicial  sale, 
through  what  we  term  a  lien  in  rem.  is  not  con- 
fined to  the  merchandise,  but  extends  to  the 
vessel. 

Emeri^n  (ch.  12,  sec.  48),  speaking  generally 
of  an  action  of  contribution,  says  it  is  in  its  nat- 
ure a  real  action.  Cassaregis  (dis.  45,  N.  M), 
"e»t  in  rem  icripta." 

It  would  be  extraordinary  if  the  right  to  a 
lien  were  not  reciprocal;  if  it  existed  in  favor 
of  the  vessel,  when  sacrifice  was  made  of  part 
or  the  whole  of  its  value  for  preservation  of  the 
cargo,  and  not  against  the  vessel,  when  sacri- 
fice was  made  of  the  cargo  for  preservation  of 
the  vessel. 

By  the  ancient  admiralty  law,  the  master 
could  bind  both  the  ship  and  cargo  by  an  ex- 
press hypothecation,  to  obtain  a  ransom  oo 
capture.  So  he  could,  and  still  may,  when  the 
whole  enterprise  has  fallen  into  distress,  which 
oould  not  otherwise  be  relieved,  hypothecate 
both  the  vessel  and  cargo  to  obtain  means  of  re- 
lief. These  are  cases  of  express  hypothecation 
made  by  the  master,  under  the  authority  con- 
ferred on  him  by  the  maritime  law;  but  he  can 
also  sell  a  part  of  the  cargo  to  enable  him  to 
prosecute  his  voyage,  or  deliver  a  part  of  it  in 
payment  of  ransom  of  his  vessel,  and  the  resi- 
due of  the  cargo,  on  capture;  and  whan  he 
does  so,  the  law  of  the  sea  creates  a  lien  on  the 
vessel  as  security  for  the  reimbursement  of  the 
loss  of  the  shipper  whose  goods  have  been  sac- 
rificed. 

The  Packet.  8  Mas..  255;  Pdpe  v.  Niekerton,  3 
Story,  492 ;  The  Gold  Hunter,  1  Blatchf  &  How., 
800;  The  Boston,  lb.,  308;  Consol.  del  Mare, 
ch.  105;  Laws  of  Oberon,  art.  25;  Ord.  of  Ant- 
werp, art.  19;  Emerigon  Con.  a  la  Qroese,  ch. 
4,  sees.  9,  11. 

The  authority  to  make  a  jettison  of  cargo  is 
derived  from  the  same  source;  an  instant  neces- 
sity, incapable  of  being  provided  for  save  by 
a  sacrifice  of  part  of  what  is  committed  to  the 
master's  care,  and  the  presumed  consent  of 
the  owners  of  all  the  subjects  at  risk,  that  the 
loss  shall  become  a  charge  upon  what  is  bene- 
fited by  the  sacrifice. 

The  Gratitudine,  8  C.  Rob.,  240. 

If  the  sacrifice  be  made  toenable  the  veaiel  to 
perform  the  voyage,  by  paying  wtuU  the  own- 
ers are  bound  to  pay  to  complete  it,  the  charge 
is  on  the  vessel  and  the  owners.  If  it  be  made 
to  relieve  the  adventure  from  a  peril  which  ha* 
fallen  on  all  the  subjects  engage  in  it,  the  risk 
of  which  peril  was  not  assumed  by  the  carrier. 
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the  charge  is  to  borne  proportionablv  by  all  the 
interests,  and  there  is  a  lien  on  each  to  the  ex- 
tent of  its  just  contributory  obligation.  This 
«ulhority  of  the  master  to  make  the  sacrifice, 
aad  this  consent  of  the  owners  of  the  subjects 
at  risk  to  have  it  made,  and  their  implied  nn- 
dertakine  to  contribute  towards  the  loss,  are 
viewed  oy  the  admiralty  law  as  sufficient  to 
create  an  hypothecation  of  the  subjects  bene- 
fited, for  the  security  of  of  the  payment  of  the 
several  sums  for  which  those  subjects  are  re- 
spectively liable.  In  other  words,  as  the  mas- 
icT  is  auinorized  to  relieve  the  adventurer  from 
distress,  by  means  of  an  express  hypothecation, 
in  case  of  capture  or  distress  in  port,  or  by 
means  of  a  sale  of  a  part  of  the  cargo,  thereby 
creating  a  maritime  lien  on  the  property  ulti- 
mately benefited,  in  favor  of  the  owner  of 
what  IS  sold  or  hypothecated:  so  he  may  also, 
in  a  case  of  necessity  at  sea,  make  a  jettison  of 
cargo,  and  thereby  create  a  lien  on  the  property 
thus  saved  from  peril.  Pothier  (Con.  Mar. ,  n. , 
34,  72)  and  Emerigon  (Con.  a  la  Grosse,  ch.  4, 
sec.  9)  say  that  the  sale  of  part  of  the  cargo  in 
port,  to  supply  the  necessities  of  the  ship,  is  a 
kind  of  a  forced  loan.  Though  the  sacrifice  of 
part  of  the  cargo  at  sea  cannot  be  considered 
a  loan,  it  is  a  forced  appropriation  of  it  to  the 
general  benefit  of  those  engaged  in  a  common 
adventure,  under  a  contract  of  aSreightment; 
and  such  use  of  the  property  of  one,  for  the 
benefit  of  others,  creates  a  charge  on  what  was 
thus  saved,  for  what  may  fairly  be  termed  the 
price  of  that  safety.  Abb.  on  Ship.,  part  4,  ch. 
10,  sec.  6. 

In  UnOed  State*  v.  Wilder,  8  Sumn.,  811, 
which  was  a  case  of  general  average,  Mr.  Ju»- 
tiee  Story  likens  it  to  a  case  of  salvage,  where 
safety  is  obtained  bysacriflces  of  labor  and  dan- 
ger, made  for  the  common  benefit;  and  he  says 
the  general  maritime  law  gives  a  lien  in  rem  for 
the  contribution,  not  as  the  only  remedy,  but 
418  in  many  cases  the  best  remedy,  and  in  some 
case  the  only  remedy.  In  the  District  and  Cir- 
cuit Courts  of  the  tfnited  States  this  jurisdic- 
tion has  been  exercised,  and  some  cases  of  this 
kind  are  found  in  the  books;  though  most  of 
their  decisions  are  not  in  print. 

The  Mary,  5  Law  R.,  76;  6  Law  R.,  78;  The 
Cargo  of  the  George,  8  Law  R.,  861;  Spark* 
V.  Kittredge,  0  Law  Rep.,  849;  Dunlap's  Add. 
Pr,  57;  2  Browne's  Civ.  and  Ad.  Law,  122; 
The  Packet;  The  Gold  HuTUer;  The  BmUm. 
above  cited. 

The  restricted  admiralty  jurisdiction  in  En- 
gland seems  insufficient  to  enforce  this  lien. 

The  Oorutanda,  2  W.  Rob.,  487. 

Nor  is  there  anything  in  the  case  of  Outlerv. 
Sae,  decided  by  this  court  in  1849.  and  reported 
in  7  How.,  729,  which  conflicts  with  the  view 
we  have  now  taken. 

That  was  a  libel  by  the  owner  of  a  vessel 
against  the  consignee  of  cargo,  to  recover  the 
contributory  share  of  the  average  due  from  the 
goods  which  the  master  had  voluntarily  de- 
livered to  the  respondents  before  the  libel  was 
filed.  The  court  decided,  that  though  the  mas- 
ter, as  the  agent  of  the  owner  of  the  vessel  in 
that  case,  hi^  by  the  maritime  law  a  lien  upon 
upon  the  goods,  as  security  for  the  payment  of 
tlieir  just  contribution,  this  lien  was  lost  by 
their  voluntary  delivery  to  the  consignee;  and 
that  the  implied  promise  to  contribute  could 
See  19  How. 


not  be  enforced  by  an  action  in  personam 
against  the  consignee,  in  the  admiralty.  This 
admits  the  existence  of  a  lien,  arising'  out  of 
the  admiralty  law.  but  puts  it  on  the  same  foot- 
ing as  a  maritime  lien  on  cargo  for  the  price  of 
its  transportation;  which,  as  is  well  known,  is 
waived  by  an  authorized  delivery  without  in- 
sisting on  payment. 

On  full  consideration,  we  are  of  opinion  that 
when  cargo  is  lawfully  jettisoned,  its  owner 
has,  by  the  maritime  law,  a  lien  on  the  vessel 
for  its  contributory  share  of  the  general  average 
compensation ,  and  that  the  owner  of  the  cargo 
may  enforce  payment  thereof  by  a  proper  pro- 
ceeding in  rem  against  the  vessel,  and  against 
the  residue  of  the  cargo,  if  it  has  not  been  de- 
livered. 

The  remaining  question  is,  whether  the 
pleadings  in  this  case  are  in  such  form  as  to 
present  this  claim  for  the  consideration  of  this 
court,  and  entitle  the  libelant  to  assert  a  lien 
on  the  vessel  for  its  contribution. 

The  rules  of  pleading  in  the  admiralty  are 
exceedingly  simple  and  free  from  technical  re- 
quirements. It  is  incumbent  on  the  libelant  to 
propound  with  distinctness  the  substantive 
facts  on  which  he  relies;  to  pray,  either  specially 
or  generally,  forthe  relief  appropriate  to  them; 
and  to  ask  for  such  process  of  the  court  as  is 
suited  to  the  action,  whether  in  rem  or  in  per- 
eonam. 

It  is  incumbent  on  the  respondent  to  answer 
distinctly  each  substantive  fact  alleged  in  the 
libel,  either  admitting  or  denying,  or  declar- 
ing his  ignorance  thereof,  and  to  allege  such 
other  facts  as  he  relies  upon  as  a  defense,  either 
in  part  or  in  whole,  to  the  case  made  by  the  li- 
bel. 

The  proofs  of  each  party  must  correspond 
substantially  with  his  allegations,  so  as  to  pre- 
vent surprise.  But  there  are  no  technical  rules 
of  variance,  or  departure  in  pleading,  like 
those  in  the  common  law,  nor  is  the  court  pre- 
cluded from  granting  the  relief  appropriate  to 
the  case  appearing  on  the  record,  and  prayed 
for  by  the  libel,  because  that  entire  case  is  not 
distinctly  stated  in  the  libel.  Thus,  in  cases  of 
collision,  it  frequently  occurs  that  the  libel  al- 
leges fault  of  the  claimant's  vessel ;  the  answer 
denies  it.  and  alleges  fault  of  libelant's  vessel. 
The  court  finds,  on  the  proofs,  that  both  were 
in  fault,  and  apportions  the  damages. 

Looking  to  this  libel,  we  find  it  states  that  a 
contract  of  affreightment  was  made  to  trans- 
port these  goods  from  Wilmington  to  New  Or- 
leans, on  board  this  brig;  and  the  goods  were 
laden  on  board  and  the  brig  had  arrived,  but 
only  a  part  of  the  goods  have  been  delivered. 
It  states  the  value  of  the  part  not  delivered, 
avers  that  the  libelants  have  not  been  paid  any 
part  of  that  sum,  prays  for  process  E^ainst  the 
brig,  and  a  decree  for  the  value  of  the  mer- 
chandise not  delivered,  and  also  for  such  other 
relief  as  to  law  and  justice  may  appertain. 

The  answer  admits  all  the  facts  stated  in  the 
libel,  but  sets  up,  by  way  of  defensive  allega- 
tion, a  necessary  Jettison  of  that  part  of  Uie 
cargo  not  delivered.  It  is  manifest,  that  though 
this  answers,  in  part,  the  claim  for  damages 
made  by  the  libel,  it  does  not  wholly  answer  it. 
It  shows  sufficient  cause  why  the  libelant 
should  not  assert  a  lien  on  the  brig  for  the 
whole  value  of  his  merchandise,  but  at  the  same 
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time  shows  that  the  libelant  has  a  valid  lien  on 
the  brig  for  that  part  of  the  value  of  the  mer- 
chandise which  the  vessel  is  bound  to  contrib- 
ute. While  it  asserts  that  the  performance  of 
the  contract  of  affreightment  by  transportation 
of  the  merchandise  to  New  Orleans  was  excused 
by  a  peril  of  the  sea.  it  admits  that  an  obligation 
arose  out  of  the  relations  of  the  parties  created 
by  that  contract  of  affreightment,  and  out  of 
the  facts  relied  on  as  an  excuse  for  not  trans- 
porting the  merchandise;  that  this  obligation 
was  to  pay  to  the  shipper  a  part  of  the  value  of 
his  goods;  that  it  was  the  duty  of  the  master, 
at  the  port  of  New  Orleans,  to  ascertain  what 
part  of  that  value  the  vessel  was  bound  to  con- 
tribute, and  that  there  is  a  lien  on  the  vessel  to 
secure  its  payment. 

If  the  technical  rules  of  common  law  plead- 
ing existed  in  the  admiralty,  there  might  be 
difficulty  in  admitting  a  claim  for  general  aver- 
age, in  an  action  founded  on  a  contract  of 
affreightment;  because,  though  the  claim  for 
such  average  grows  out  of  the  contract  of 
affreightment,  the  implied  promise  to  pay  it  is 
technically  different  from  the  promise  on  the 
face  of  a  bill  of  lading.  In  the  case  of  Pop«  v. 
Niekerton,  3  Story,  405,  Mr.  Justice  Story  went 
into  a  very  extensive  examination  of  such 
claims,  under  an  agreed  statement  of  facts,  in 
an  action  of  aimumptit  on  bills  of  lading;  and  it 
does  not  seem  to  have  occurred,  either  to  him 
or  the  counsel,  that  it  was  inconsistent  with  any 
substantial  rule  of  the  common  law  so  to  do. 

But  in  the  admiralty,  as  we  have  said,  there 
are  no  technical  rules  of  variance  or  departure. 
The  court  decrees  upon  the  whole  matter  be- 
fore it,  taking  care  to  prevent  surprise,  by  not 
allowing  either  party  to  offer  proof  touching 
any  substantive  fact  not  alleged  or  deni^  by 
him. 

But  where,  as  in  this  case,  the  defensive  al- 
legation of  the  respondent  makes  a  complete 
case  for  the  libelant,  so'  that  no  evidence  in 
support  of  it  is  required,  and  where  that  case  is 
within  the  form  of  action  and  the  prayer  of  re- 
lief, and  the  process  used  by  the  libelant,  we 
Uiink  it  not  a  sufficient  reason  for  refusing  re- 
lief, that  the  precise  case  on  which  the  court 
think  fit  to  grant  it  is  not  set  out  in  the  libel. 

We  understand,  that  In  the  court  below  the 
libelants  relied  on  the  duty  of  the  master  to  ad- 
just and  collect,  and  pay  to  them,  the  general 
average  contributions,  as  precluding  the  de- 
fense of  a  necessary  jettison.  We  think  this 
defense  was  properly  overruled.  The  libelants 
did  not  there  insist  on  their  lien  on  the  vessel  for 
its  contribution.  We  do  not  consider  their  fail- 
ure to  do  so  precludes  them  from  calling  on  this 
court  to  make  that  decree,  to  which  the  record 
shows  they  are  entitled.  In  Finlsy  v.  Lynn, 
6  Cranch,  238,  this  court  was  of  opinion  that 
the  appellant,  whose  bill  was  dismissed  by  the 
Circuit  Court,  was  entitled  to  an  account,  on  a 
ground  not  assumed  in  the  Circuit  Court.  This 
court  said : ' '  The  plaintiff  probably  did  not  ap- 
ply for  this  account  in  the  court  lielow,  and  it 
does  not  appear  to  have  been  a  principal  object 
of  his  bill.  This  court  therefore  doubted 
whether  it  would  be  most  proper  to  affirm  the 
decree  dismissing  the  bill,  with  the  addition 
that  it  should  be  without  prejudice  to  any 
future  claim  for  profits,  and  for  the  debt  due 
from  one  store  to  the  other,  or  to  open  the  de- 

&88 


cree,  and  direct  the  account.  The  latter  i» 
deemed  the  more  equitable  course.  The  de- 
cree therefore,  is  to  be  reversed,  and  the  cawe 
remanded,  with  directions  to  take  an  account  of 
the  profits  of  the  jewelry  store,  if  the  same  sbaU 
be  demanded  by  the  plaintiff."  But,  as  the- 
libelants  failed  to  call  the  attention  of  the  Cir- 
cuit Court  to  this  view  of  their  rights,  and 
placed  their  claim  there  solely  on  the  grounds 
that  the  jettison  was  unlawful,  or,  if  lawful, 
could  not  be  a  defense,  because  the  master  bad 
failed  to  be  the  duty  incumbent  on  him  in  a 
case  of  general  average,  toe  think  the  deertt 
should  be  reverted  without  eo»t». 

The  cauee  mutt  be  remanded  to  the  Cireuit 
Court,  with  directions  to  ascertain  the  amtmnt  of 
the  lien  of  th«  libelants  on  The  Ann  Elizabeth, 
for  the  share  to  be  contributed  by  the  tend 
towards  the  loss  sustained  by  the  libelants,  and  to 
enter  a  decree  accordingly. 

Mr.  Justice  Campbell,  dissenting: 

I  dissent  from  that  part  of  the  opinion  of  this 
court  which  allows  to  the  libelants  a  decree- 
against  the  libelee  for  the  amount  of  his  con- 
tributory share  in  the  account  of  average. 

The  libel  is  for  the  non-delivery  of  cargo  ac- 
cording to  the  conditions  of  a  bill  of  lading. 
The  exemption  claimed  in  the  answer  is,  that 
the  failure  was  occasioned  by  a  peril  of  the 
seas,  which  made  a  jettison  of  the  goods  nec- 
essary; and  this  issue  was  tried  in  the  District 
and  Circuit  Courts. 

The  objection  raised  here  Is,  that  the  exemp- 
tion is  not  complete,  unless  the  contributory 
share  of  the  litelee,  to  be  ascertained,  in  the 
first  place,  by  the  adjustment  of  an  average  ac- 
count, is  also  admitted  and  tendered. 

In  Bird  v.  Astcock,  2  Bulst.,  280,  which  w8» 
an  action  on  the  case  against  a  carrier  for  the 
non-delivery  of  goods  lost  by  a  jettison,  Coke, 
Lord  Ch.  J.,  cited  a  case  which  had  been  de- 
cided, and  said,  in  respect  to  it:  "  We  all  did 
resolve,  that  this  being  the  act  of  Glod,  thia 
sudden  storm,  which  occasioned  the  throwing 
over  of  the  goods,  and  which  could  not  be 
avoided ;  and  for  this  reason  the  plaintiff  re- 
covered nothing."    Mov»e's  case,  12  Co.,  63. 

I  have  not  been  able  to  find  a  prwedent, 
either  in  the  United  States  or  Great  Britam,^ 
where  a  contributory  share,  in  the  nature  of 
avera^,  has  been  recovered,  in  a  contentious 
litigation,  in  an  action  on  a  bill  of  lading  for 
the  non-delivery  of  cargo. 

But  the  books  of  pr^edents  show  that  aver- 
se contributions  are  recovered  in  actions 
either  of  special  or  general  assumpsit,  the  form, 
of  the  action  depending  on  the  fact  of  the  ad- 
justment of  the  account.  2  Chitt.  Plead.,  SO, 
152,  161;  Saund.  Plead.  &Ev.,  278. 

"  I  entertain  a  decided  opinion,"  said  Chan- 
cellor, then  Ch.  J.,  Kent,  "that  the  establiriied 
principles  of  pleading,  which  compose  what 
what  is  called  its  science,  are  rational,  concise, 
luminous,  and  ought,  consequently  to  be  verjr 
carefully  touched  by  the  hand  of  Innovation." 
Bayard  v.  Malcolm,  1  Johns.,  471.  And  the  ad- 
vantage of  an  orderly,  not  to  say  scientific  sys- 
tem of  administration,  is  as  apparent  in  the 
courts  of  admiralty,  and  the  mischiefs  of  Qocer- 
tainty  or  inexactness  areas  positive  there,  as  in 
anvothertribunals.  Such  seems  to  have  been  the 
opinion  of  Jtutiee  Story.  The  Boston,  1  Sumn., 
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338.  This  difference  in  opinion  with  the  court 
would  not  hare  been  the  ground  of  a  public 
-dissent  on  my  part,  if  I  bad  not  deemed  the 
-decree  erroneous,  and  if  I  did  not  believe  tliat 
the  parent  error  is  to  be  found  in  this  departure 
from  accurate  pleading.  The  decree  treats  the 
liability  of  the  master  or  owner  for  an  average 
-contribution  as  an  integral  part  of  their  special 
written  contract  of  affreightment;  and  their 
failure  to  pay  their  share  of  average  is  disposed 
-of  as  a  breach  of  the  express  obligation.  My 
opinion  is,  that  the  obligations  are  distinct, 
though  intimately  associated,  and  are  referable 
to  different  principles  of  law,  and  in  the  judi- 
cial administration  of  the  United  States  may  be 
subject  to  distinct  Jurisdictions. 

The  principle  of  the  rule  of  general  contribu- 
tion, as  applied  ito  the  case  of  a  jettison,  exists 
in  all  commercial  nations,  and  the  rule  itself 
became  a  part  of  the  statute  law  of  England,  in 
the  reign  of  the  CJonqueror,  and  that  of  his 
youngest  son.  In  a  later  period,  the  same 
princJple  was  applied  to  a  great  number  of 
Analogous  cases. 

The  inquiry  is,  upon  what  courts  was  the 
duty  deTolved  of  enforcing  and  administering 
this  principle  of  general  jurisprudence,  and  par- 
ticularly in  the  cases  of  average.  In  BMdey 
V.  Presgrave,  1  East. ,  220,  which  was  a  special 
action  of  oMumptit  for  average  on  an  unad iust- 
«d  average  account.  Lord  Kenyon  says:  "  This 
action,  the  grounds  and  nature  of  which  are 
fully  set  out  in  the  special  count,  is  founded  in 
the  common  principles  of  justice.  A  loss  is 
incurred,  which  the  law  directs  shall  be  borne 
by  certain  persons  in  their  several  proportions. 
When  a  loss  is  to  be  repaired  in  damages,  where 
else  can  ihey  be  recovered  but  in  the  courts  of 
common  law?  And  whereever  the  law  gives  a 
right,  generally,  to  demand  payment  of  another, 
it  raises  an  implied  promise  ill  that  person  to 
pay."  In  Dobton  v.  WUnon.  3  Camp.,  480, 
Lord  EUenborough  said:  "A  court  of  equity 
may  perhaps  be  a  more  convenient  forum  for 
adjusting  the  claims  of  the  different  parties 
concerns;  but  if  ashipper  of  goods,  which  are 
sacrificed  for  the  salvation  of  the  rest  of  the 
cargo,  is  entitled  to  receive  a  contribution  from 
another  shipper  whose  goods  are  saved,  I  know 
not  how  I  can  say  this  may  not  be  recovered  by 
an  action  at  law.  This  is  a  legal  right,  and 
must  be  accompanied  with  a  le^l  remedy.  The 
-difficulty  of  showing,  by  strict  evidence,  the 
«xact  amount  of  the  contribution  is  great;  but, 
as  there  are  data  upon  which  it  ma^  be  calcu- 
lated with  great  certainty,  I  think,  is  no  objec- 
tion to  the  action."  Pncty.  NobU,  4  Taunt., 
128. 

Holroyd,  in  the  argument  of  the  case  in 
£ast.,  said:  "At  the  common  law,  whereacon- 
tribution  was  required,  a  writ  of  contribution 
issued,  precedents  of  which  are  to  be  found. 
Fitz.  Nat.  Brev.  This  has  fallen  into  disuse; 
because,  in  most  instances,  as  many  persons 
-were  concerned,  a  more  easy  remedy  was  ad- 
ministered in  equity." 

And  so,  from  the  earliest  of  the  chancery  re- 
ports, we  learn  that  chancery  will  enforce  an 
average  or  contribution  to  be  made,  when  nec- 
«88ary,  and  ihat  it  will  enforce  an  agreement 
among  luerchants  to  pay  average.  Ck>myns' 
Dig.,  Chan.  2  J.,  2  8.;  Hick  v.  PaUngton,  F. 
Moore,  297;  Ca.  Pari.,  1».  Spence,  in  his  his- 
8ee  19  How. 


toiy  of  equitable  jurisdiction,  says:  "That  the 
court  of  chancery,  from  a  period  which  can- 
not be  traced,  but  which,  as  it  was  also  ap- 
parentlv  adopted  from  the  Roman  law,  was 
probably  coeval  with  the  establishment  of  the 
court,  exercised  jurisdiction  to  compel  contri- 
bution amongst  general  shippers  of  goods, 
when  those  belonging  to  one  were  thrown 
overlward  for  the  safety  of  the  ship,  or  in 
cases,  as  they  are  technically  called,  of  general 
average."  1  Spence  Eq.  Jur.,  663.  The  pop- 
ular treatises  on  the  chancery  system  show  that 
the  title  "  Contribution  "  U  one  of  great  reach, 
comprehending  a  variety  of  cases  which  rest 
upon  a  familiar  maxim  of  equity,  and  that  av- 
erage is  only  an  instance  of  ite  application. 
How  stands  the  historical  evidence  in  regard 
to  the  jurisdiction  of  the  admiralty  courts, 
with  reference  to  this  subject?  What  say  the 
"  Black  Book  "  and  "  Qodolpbin."  or  the  con- 
troversionalists,  Prynne,  or  Jenkins,  in  support 
of  the  ancient  claims  of  these  tribunals? 
What  is  to  be  found  in  the  treaty  of  limits  be- 
tween the  courts  of  common  law  and  admir- 
alty? In  the  case  of  The  Conxtaneia,  2  W. 
Rob.,  488,  a  question  arose  upon  the  distribu- 
tion of  the  proceeds  of  a  ship  and  cargo  which 
were  on  deposit  in  the  registry  of  the  court, 
in  a  cause  In  which  its  jurtediction  was  indis- 
putable. 

Tlie  claimant  asserted  a  preference  in  the 
distribution,  because  a  portion  of  the  cargo  be- 
longing to  him  had  been  sold  for  the  repairs  of 
the  ship.  The  learned  judge  of  that  court 
said:  "As  far  as  my  own  experience  extends, 
no  claim  of  a  similar  description  is  to  be  found 
in  the  annals  of  the  court;  a  circumstance 
which  naturally  induces  me  to  consider  with 
some  carefulness  whether  the  novelty  of  the 
claim  be  specious  or  real.  In  other  words, 
whether,  novel  in  appearance,  it  does  not  rest 
upon  some  recognized  principles  by  which 
other  claims  have  been  decided.  What,  then, 
is  the  true  character  of  the  claim  in  question? 
It  is  a  claim  on  behalf  of  the  owners  of  certain 
property  shipped  on  board  of  the  vessel,  and 
applied  to  relieve  the  ship's  necessities,  and  to 
enable  her  to  complete  her  voyage. 

"  In  the  case  of  The  OratUudine,  8  C.  Rob., 
240,  Lord  Stowell  has  held  that  property  so 
sacrificed  is  to  be  considered  as  the  proper 
subject  of  general  average;  and  Lord  Tenter- 
den,  in  his  book  on  shipping,  lays  down  the 
same  doctrine.  If  this  be  so,  and  if,  upon  the 
authority  of  my  Lord  Stowell,  thus  confirmed 
by  my  Lord  Tenterden,  I  am  to  consider  this 
claim  as  a  subject  of  general  average,  two  con- 
siderations immediately  suggest  themselves. 
First,  whether  1  have  any  jurisdiction  at  all 
over  questions  of  general  average;  and  second, 
whether  I  could  satisfactorily  exercise  such  a 
jurisdiction  under  the  circumstances  of  this 
case.  The  absence  of  any  precedent,  where 
the  court  has  exercised  the  jurisdiction,  is  of 
itself  strong  prima  facie  proof  that  I  have  no 
authority  to  entertain  the  question  at  ail ;  and 
I  am  the  more  strongly  inclined  to  this  opinion, 
by  the  further  consideration  that,  in  all  cases 
of  average,  it  is  essential  that  the  tribunal 
which  is  to  adjust  it  should  have  the  power  to 
compel  all  parties  interested  to  come  in,  and 
to  pay  their  quota.  I  possess  no  such  power: 
and  if  I  could  not  bring  all  parties  interested 
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before  the  court,  I  could  not  adjust  a  ^neral 
sversge,  which  is  a  proportionate  contribution 
by  all."  These  citations  from  the  opinions  of 
the  various  tribunals  which  administer  differ- 
ent departments  of  the  judicial  powerof  Great 
Britain,  show  that  the  doctrine  upon  which 
average  contributions  is  made,  is  not  peculiar 
to  the  mnritime  code;  and,  also,  that  the  mar- 
itime courts  of  the  first  commercial  power 
that  has  existed  have  never  administered  it, 
and  thriir  judges  suppose  their  modes  of  pro- 
ceeding unsuitable  to  it.  In  the  case  of  The 
Cormtancia,  the  re»  was  in  the  custody  of  the 
Court  of  Admiralty,  yet  that  court  denied  the 
existence  of  a  maritime  lien,  or  that  any  liabil- 
ity of  the  freighters  against  the  ship  could  be 
enforced  there.  And  this  is  equally  apparent 
f^m  the  doctrines  of  the  courts  of  chancery 
and  law.  In  Hallett  v.  B(m»field,  18  Vesey, 
Jr.,  187,  which  was  the  case  of  a  shipper  whose 
property  had  been  overthrown  to  lighten  a  ship 
In  a  storm,  and  who  moved  to  restrain  the  mas- 
ter and  ship  owner  from  delivering  any  part  of 
the  cargo  and  receiving  the  freight,  or  parting 
with  any  share  of  the  ship.  Lord  Eldon  said, 
"  that  in  such  a  cose  there  is  a  lien  upon  the 
goods  of  each  freighter,  for  contribution  and 
average,  in  some  8en.se:  that  is,  the  master  is 
not  bound  to  part  with  any  part  of  the  cargo 
until  he  has  security  from  each  person  for  his 
proportion  of  the  loss;  but  there  is  no  author- 
ity, that  on  the  ground  that  he  has  a  lien  to  the 
extent  of  entitling  him  to  call  on  every  person 
to  give  security  for  the  amount  of  their  aver- 
age when  it  shall  be  adjusted,  every  owner  of 
a  part  of  the  cargo  can  compel  the  captain  to  do 
so;  and  it  strikes  me.  upon  the  short  time  I 
have  had  to  consider  it,  that  is  a  length  the 
plaintiff  cannot  reach.  The  defendant,  it  is 
true,  is  a  trustee  for  others,  but  the  ^nature  of 
the  trust  is  regulated  by  the  practice ;  and  there 
is  DO  instance  of  an  action,  or  a  suit  in  equity, 
to  effectuate  the  lien,  otherwise  than  through 
the  riebt  of  the  master  to  take  security;  that 
practice  ascertaining  the  true  nature  and  ex- 
tent of  the  trust."  This  lucid  statement  of  the 
English  law  explains  the  meaning  of  the  older 
class  of  writers  on  commercial  law,  when  they 
speak  of  the  master's  lien,  ana  his  duty  to  set- 
tle an  average  account. 

Valin  observes,  that  the  article  of  the  Ordi- 
nance of  1681,  which  confers  a  right  of  deten- 
tion upon  the  master,  does  not  impose  an  im- 
perative obligation  upon  him,  and  that  he  may 
deliver  to  each  freighter  his  goods,  without 
fear  of  consequences,  unless  specially  required 
to  withhold  them.  And  other  writers  concur 
in  the  opinion,  that  the  freighters,  under  that 
ordinance,  had  no  action  against  one  another. 
Boucher,  Droit  Mar.,  450,  451. 

Lord  Tenterden  cites  this  case  from  Vesey, 
Jr.,  without  dissent,  in  his  work  on  shipping. 
Abb.  on  Ship.,  508;  and  in  Simonds  v.  WMte, 
2  B.  &  C,  8U3,  he  describes  the  power  of  the 
master  over  the  goods  "as  a  power  of  deten- 
tion," given  in  order  that  the  expense,  incon- 
venience and  delay  of  actions  and  suits,  may 
be  avoided.  This  court,  in  Cutler  v.  Bae.  7 
How.,  ^■^9,  declared  that  the  party  entitled  to 
contribution  "has  no  absolute  and  uncondi- 
tional lien  upon  the  goods  liable  to  contribute." 
The  captain  has  a  right  to  retain  them  until  the 
general  average  with  which  they  are  charged 
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has  been  paid  or  secured;  and,  that  this  right 
of  retainer,  is  a  "qualified  lien,"  "  dependent 
on  the  possession  of  the  goods  by  the  master 
or  ship  owners,"  and  "  ceases  when  they  are 
delivered  to  the  owner  or  consignee;"  "and 
does  not  follow  them  into  their  hands,  nor  ad- 
here to  the  proceeds;"  and  a  corresponding 
opinion  of  Lord  Tenterden  is  to  be  found  in 
<S5ot/e  V.  Tobin.  8  Barn.  &  Ad. ,  628,  in  which  he 
s^s,  "  a  consignee  who  is  the  absolute  owner 
of  the  goods  is  liable  to  pay  general  average, 
because  the  law  throws  upon  him  that  Usbility; 
but  a  mere  consignee,  who  is  not  the  owner, 
is  not  liable. "  And  this  demonstrates  that  the 
lien  for  average  is  not  a  maritime  lien.  A 
maritime  lien  does  not  include  or  require  posses- 
sion. The  claim  or  privilege  travels  with  the 
thing,  into  whosesoever  possession  it  may 
come.  It  is  inchoate  from  the  moment  the 
claim  or  privilege  attaches,  and  when  carried 
into  effect  by  legal  process,  by  a  proceeding  in 
rem,  relates  back  to  the  period  when  it  first 
attached.  Harmer  v.  Bell.  2  L.  and  Eq.,  63. 
These  cases  show,  that  neither  in  the  adjudica- 
tions in  the  courts  of  Great  Britain  or  the 
United  States,  nor  in  the  usages  of  their  mrr- 
chants,  is  there  any  sanction  for  the  doctrines 
of  this  decree.  No  adjudication  during  sixty 
years  of  our  history  is  to  be  found,  where  the 
power  to  adjust  or  to  collect  an  average  ac- 
account  is  affirmed,  or  has  been  exerted  by  the 
district  courts  sitting  in  admiralty,  upon  direct 
application  to  them  for  the  purpose. 

The  importance  of  the  subject  will  Justify  me 
in  an  examination  of  the  continental  authori- 
ties, which  are  supposed  to  establish  the  exist- 
ence of  a  maritime  lien  for  contribution.  The 
ancient  codes  do  nothing  more  than  recognize 
the  existence  of  a  rule  of  contribution  in  regard 
to  losses  arising  from  a  jettison,  or  cases  of  a 
similar  character,  and  the  masters'  power  of 
detention  of  the  cargo  saved,  for  the  security 
or  payment  of  the  contributory  shares,  hut  they 
do  not  ascribe  any  greater  operation  to  the  rule, 
either  in  affecting  property  or  in  designating 
the  jurisdictions  to  which  the  enforcement  of 
the  rule  should  be  committed. 

The  leading  authority  cited  for  the  doctrine, 
that  average  affords  a  maritime  lien  on  the 
property  saved,  is  found  in  a  line  of  Emerigon. 
who  says,  "the  action  in  contribution  is  real  in 
its  nature." 

But  that  author  discriminates  the  feature  m 
a  real  action  to  which  the  action  in  contribu- 
tion has  any  resemblance.  The  feature  is. 
'  'that  the  action  vanishes  if  the  effects  saved  by 
means  of  the  jettison,  perish  before  arriving  at 
their  destination." 

The  real  action  is  for  a  thing,  or  to  assert 
some  right  in  it,  and  is  terminated  by  its  sur- 
render, or  destruction  without  the  fault  of  the 
possessor.  So  long  as  the  ship  and  cargo  are  ex- 
posed to  peril  in  the  same  voyage,  in  which  the 
the  jettison  is  made,  the  action  in  contribution  is 
inchoate,  and  dependent  on  the  ultimate  safety 
of  the  thing;  and  thus  far  it  resembles  a  real  ac- 
tion. But  when  the  safely  of  the  ship  and  car- 
go is  confirmed,  the  liability  of  the  contribu- 
tories  becomes  personal,  and  the  sums  due  are 
recoverable  without  further  reference  to  them; 
in  France,  by  action  in  contribution ;  and  in  En- 
gland, by  a  bill  in  equity  for  contribution,  or 
action  of  aimtmpit.    It  is  a  great  mistake  to 
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suppose  that  the  action  in  contribution  .was  a 
hypothecary  action,  as  I  shall  hereafter  show. 

In  the  time  of  Emerigon.  it  was  thrown  upon 
the  master,  as  the  le^  attorney  of  all  persons 
interested  in  (he  ship  and  cargo.  It  was  his 
duty  to  collect  the  contributory  shares,  and  to 
pay  them  among  the  parties  concerned :  but  he 
was  not  liable  for  the  shares  of  insolvents,  nor 
obliged  to  detain  the  goods,  and  that  was  an 
unusual,  if  not  an  unprecedented  remedy. 

The  Ordinance  of  1681  simply  permitted  this 
remedy  to  be  used.  This  Ordinance  was  de- 
fective in  not  defining  the  rights  of  the  master 
in  the  goods  liable  to  contribution.-  The  Ordi- 
nance did  not  take  the  precaution  to  establish 
the  existence  and  le^timacy  of  privileged 
claims,  is  the  testimony  of  those  who  framed 
the  Code  of  Commerce  of  Napoleon.  S  Locrd 
Com.,  22.  The  Code  of  Commerce  was  framed 
to  repair  what  was  considered  a  defect.  In 
reference  to  average,  it  provides,  "that  in  all 
the  cases  before  mentioned,  the  master  and 
mariners  have  a  privilege  on  the  goods  or 
their  proceeds  for  the  amount  of  the  contribu- 
tion." This  clause  was  not  in  the  "projH"  of 
the  commission,  nor  in  their  revision ;  but  after 
successive  changes,  the  article  appears  in  this 
form  for  the  first  time  in  the  final  draught  of 
the  Code.  The^u*  in  re  is  conferred  by  this 
clause  on  the  master,  and  he  may  proceed  to 
enforce  his  rights  by  judicial  seizure  and  sale, 
or  opposition,  or  he  may  sue  each  contributory 
for  his  sitare  in  contribution,  and  is  responsible 
in  an  action  to  each  of  them.  But  the  evils  of 
dormant  liens  are  removed  by  limitations  upon 
the  extent  and  duration  of  the  claim.  The 
Code  bars  actions  against  the  freighter  who  re- 
ceives his  goods  and  pays  his  freight  without  a 
legal  notice  of  the  claim  for  average;  and  each 
claim  must  be  notified  in  twenty-four  hours  to 
the  oppohite  party,  and  be  pursued  by  judicial 
demand  in  one  month. 

Thier.  Droit  Con.,  41, 124, 277;  4  Locre  Com. ; 
8  Pard.  Droit  Com.,  sec.  760. 

Other  articles  define  the  liability  of  the  owner, 
and  the  contributory  share  of  the  shin  and  car- 
go, the  responsibility  of  the  master,  and  create  a 
privilege  upon  the  ship  and  freight  to  answer 
the  agreements  of  the  charter-party,  and  what- 
ever defaults  of  the  master  and  mariners. 

Thier.  Con.  Droit,  28,  sec.  2;  29,  sec.  11; 
Code  de  Com.,  190,  sees.  11,  216,  222,  280. 

The  commentaries  of  Pardessus,  Locrfi,  Bou- 
lay,  Paty,  and  other  authors,  are  made  upon 
these  enactments  of  French  statute  law.  They 
affirm  that  these  articles  establish,  as  the  law  of 
France  that  the  freighter  of  a  ship  is  obliged, 
by  a  contract  or  qu<m  contract  to  the  master 
to  contribute  his  share  of  an  average  contribu- 
tion ;  and  that  the  master  engages  to  indemnify 
the  freighter  whose  property  has  suffered  or 
been  sacrificed  for  the  common  benefit;  and 
l^at  reciprocal  rights  of  action  are  given  to 
either  party.  I  have  no  occasion  to  question 
be  accuracy  of  their  conclusions,  nor  to  deny 
that  the  Ckxle  itself  embodies  the  usages,  ex- 
peiience  and  regulations,  of  the  French  nation 
in  the  inanagetnent  of  their  commerce,  and  is 
adapted  to  the  wants  and  habits  of  their  mer- 
chants. And  no  one  can  doubt  that  the  au- 
thority of  Louts  XIV.  and  Kapoleon  was  ade- 
quate to  the  introduction  of  the  Ordinance  and 
dee  19  How. 


the  Code.  But  the  question  arises  here — and 
it  is  one  of  grave  import  to  those  who  desire  to 
preserve  the  Constitution  of  the  Union  invio- 
late, and  the  limits  it  prescribes  to  the  judicial 
power  of  the  federal  government,  and  the  lines- 
of  division  among  the  federal  courts  undis- 
turbed— the  question  arises,  by  what  authority 
is  it  that  the  commercial  system  of  France,  the- 
product  of  the  legislative  authority  of  her  mon- 
archs,  has  become  the  basis  for  judicial  decis- 
ion in  the  courts  of  the  United  Slates,  and  her 
legal  administration  of  purely  municipal  regu- 
lations is  taken  as  a  guide  to  determine  the 
jurisdictional  limits  of  those  courts  of  justice. 
That  Congress  may  prescribe  rules  in  reference 
to  the  settlement  of  average  contributions,  aris- 
ing in  the  foreign  or  federal  commerce  of  the 
country,  may  be  admitted,  and  also  may  as 
similate  the  American  and  French  systems  of 
commercial  regulation.  But  I  am  not  prepared 
to  admit  that  this  can  be  done  by  judicial  au- 
thority. 

The  commercial  systems  of  Great  Britain  and 
the  United  States  recognize  no  such  contract 
between  the  masters  and  freighters  as  the 
French  Code  establishes;  they  invest  the  mas- 
ter with  no  such  privilege  upon  the  properly  of 
the  shippers;  they  confer  no  such  powers  to 
maintain  suits,  and  subject  him  to  no  such  lia- 
bilities. The  policy  and  spirit  of  the  British 
and  American  commercial  systems  tend  to  re- 
strain I  he  agency  and  control  of  subordinates  to 
precise  limits  in  settlements  or  contests  with  re- 
spect to  property  and  obligations;  wherever  it 
can  be  done,  they  bring  the  owners  of  the  prop- 
erty and  the  principals  in  the  obligations,  to 
confront  one  another.  In  my  opinion,  this  de- 
cree introduces  a  new  principle  into  the  Amer- 
ican commercial  system,  and  that  this  interpo- 
lation adds  to  the  jurisdiction  of  the  Judiciary 
Department  of  this  Government.  This  is  done 
by  judicial  authority.  In  my  opinion,  the 
the  Constitution  does  not  give  such  a  power 
to  this  court.  I  therefore  dissent  from  the  de- 
cree. 


The  following  is  the  order  of  the  court: 
This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Louisiana,  and  was  argued  by  counsel;  on  con 
sideration  whereof,  it  is  now  here  ordered,  ad- 
judged and  decreed  by  this  court,  that  the  de- 
cree of  the  said  Circuit  Court  in  this  cause  be, 
and  the  same  is  hereby  reversed,  without  costs; 
and  that  this  cause  be,  and  the  same  is  hereby 
remanded  to  the  said  Circuit  Court,  with  direc- 
tions to  ascertain  the  amount  of  the  lien  of  the 
libelants  on  The  Ann  Elizabeth,  for  the  share 
to  be  contributed  by  the  vessel  towards  the  loss 
sustained  by  the  lit>elants,  and  to  enter  a  decree 
accordingly. 

Dissenting.    Mr.    Jtutice   Campbell,  Mr. 
Justice  Catron,  and  Mr.  Jutliee  Grier. 


KeVtf— t  Blatohf., «. 

Cited— 1  Black,  113;  6  Wall.,  4M; 9  Wall.,  281, 450, 
452,  453 ;  1  Brown.  633 ;  1  Cliff.,  284 ;  1  Low,  »4.  BO; 
18praKue,44«;  2SprOKue,  40;  MoAU.,  511 ;  8  Ben., 
49. 
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WILLIAM    A.   SHAFFER,  Piff.  in  Error, 

V. 

JAMES  A.  8CUDDAY. 

(See  8.  C,  19  How.,  16-21.) 

Jvritdietion—food  patent  by  state. 

ThlB  court  have  no  Jurisdiction  to  revise  a  judg- 
ment of  state  court  holding  that  a  patent  Kranted 
by  the  state  conveyed  no  right  to  the  land  lo 
-question,  because  the  state  had  parted  from  Its 
title  by  Its  patent  previously  granted  to  another. 

It  was  a  Quoetion  for  the  state  courts. 

Argued  Dec.  30,  185G.     Beeidtd  Jan  SS,  1867. 

IN  ERROR  U)  the  Supreme  Court  of  the 
State  of  Louisiana. 

Tlie  case  it  stated  by  the  court. 

Mr.  J.  P.  Benjamin,  for  the  plaintiff  in 
«rror: 

Prior  in  date  to  Scudday's  location,  to  wit :  on 
March  2,  1849,  Congress  passed  an  Act,  the  1st 
section  of  which  provides,  "that  to  aid  the  State 
of  Louisiana  in  constructing  the  necessary 
levees  and  drains  on  reclaimed  swamp  and 
overflowed  lands  therein,  the  whole  of  the 
swamp  and  overflowed  lands  which  may  be, 
or  are  found  unfit  for  cultivation,  shall  be.  and 
the  same  are  hereby  granted  to  that  State." 

9  Stat,  at  L.,  352. 

Under  the  Statute,  the  Secretary  of  the  In- 
terior decided  that  the  granting  clause  "im- 
ports a  grant  in  present."  and  that  although 
' '  other  proceedings  are  necessary  to  perfect  the 
title,  yet  when  the  selections  are  made  and  ap- 
proved, the  title  becomes  perfect,  and  has  rela- 
tion back  to  the  date  of  the  grant."  This 
<lecl8ion  of  the  Secretary  is  in  perfect  accord- 
ance with  the  adjudication  of  this  court. 

Bulherfin-d  v.  Green,  2  Wheat.,  196;  Let- 
tieur  V.  Price,  12  How.,  69;  Foley  y.  Uarrison, 
16  How.,  483. 

The  land  in  controversy  was  included  in  the 
grant  of  March  2,  1849.  Scudday's  location 
was  consequently  null  and  void  ao  initio,  and 
■was  revoked  by  the  Secretary  of  the  Interior, 
April  14, 1853.  Upon  the  decision  of  the  proper 
authorities  of  the  United  States  being  made, 
ShafFer  and  defendant  entered  the  land  in  con- 
troversy on  July  18,  1833,  under  a  swamp  land 
warrant,  by  virtue  of  the  Act  of  the  Legislature 
of  Louisiana  of  March  17,  1852. 

This  entry  was  made  by  virtue  of  a  prefer- 
ence right,  acquired  by  that  Act  to  the  persons 
in  possession  of,  or  cultivating,  the  tract  en- 
tered by  them. 

The  Supreme  Court  of  Louisiana  decided  by 
a  decree,  reversing  the  judgment  of  the  District 
Court,  that  the  Secretary  of  the  Interior  had 
no  authority  to  make  the  decision  revoking 
Scudday's  location,  and  held  his  title  superior 
to  Shaffer's,  who  claimed  under  an  entry  made 
on  the  authority  of  the  Secretary's  decision. 

The  case  is,  therefore,  before  the  court 
under  that  clause  of  the  26th  section  of  the 
Judiciary  Act  which  empowers  it  to  take  ap- 
pellate jurisdiction  from  the  highest  state 
courts,  where  "  is  drawn  in  question  the  valid- 
ity of  an  authority  exercised  under  the  United 
States,  and  the  decision  is  against  the  validity," 
and  is  fully  within  the  principles  decided  in 
Chouteau  v.  Eekhart,  2  How.,  844. 

"The  sole  question  in  the  cause  then  is, 
whether  the  Secretary  had  authority  to  decide, 


and  did  ri^tly  decide,  that  Scudday's  locatioD 
was  null,  and  must  be  revoked. 

This  is  hardlv  an  open  question  in  this  court. 

The  8th  section  of  the  Act  of  1841,  under 
which  Scudday  claims,  directs  the  locations  to 
be  made  on  "  any  public  land,  except  such  as 
is  or  may  be  reserved  from  sale  by  any  law  of 
Congress." 

This  court  has  decided  in  the  cases  above 
cited,  and  particularly  in  that  of  16  How.,  that 
the  Act  of  1841  vested  no  present  title  in  the 
State  of  Louisiana,  but  was  a  mere  authoritr 
to  enter  lands  in  the  same  manner  as  individ- 
uals could  enter  them;  and  that  the  entry  ander 
a  location  made  by  virtue  of  a  state  warrant, 
and  backed  bv  a  state  patent,  did  not  confer 
the  fee  in  the  land,  which  is  only  devested  by 
a  patent  issued  by  the  United  States. 

The  Secretary  of  the  Interior  approved  the 
location  under  the  mistaken  supposition  that 
the  land  was  "  public  land;"  whereas,  in  point 
of  fact,  Congress  had  already  conveyed  title 
to  it  by  the  grant  in  the*  Swamp  Land  Law  of 
1849. 

Before  any  patent  was  issued  by  the  United 
States,  Scudday's  entry  was  revoked,  nnder 
the  authority  which  has  been  universally  con- 
ceded to  exist  in  the  offices  of  the  Land  Office, 
since  the  decision  of  this  court,  made  thirty 
years  ago,  and  never  subsequently  called  in 
question. 

Chotard  v.  Pope,  12  Wheat.,  687. 

The  case  may  be  summed  up  in  few  words, 
as  follows: 

Ist.  Shaffer  claims  title  under  a  ^rant  msde 
by  statute  of  the  United  States,  vesting  the  iee 
in  hira,  as  fully  as  a  patent  would  if  issued  di- 
rectly to  him. 

Strotkery.  Luea»,  12  Pet.,  464;  Vhautetm  v. 
EekhaH,  2  How.,  844. 

2d.  Scudday  claims  under  an  inchoate  title 
from  the  United  States.'not  only  still  incom- 
plete, but  which  it  is  impossible  ever  to  render 
complete,  and  his  title  has  been  erroneously 
preferred  by  the  Supreme  Court  of  Louisian*. 
only  because  he  holds  a  patent  from  the  Stxte. 

But  no  state  authority  can  confer  a  right  in 
land,  sufficient'  to  eject  a  patentee  under  the 
United  States. 

BagneU  v.  Broderiek,  13  Pet. ,  436. 

Mr.  Milea  Taylor,  for  defendant  in  error: 

1.  The  question  raised  as  to  the  constructioa 
of  the  Act  of  1849,  was  not  decided  by  the  Su- 
preme Court  of  Louisiana.  The  court  ex- 
pressly said  that  they  did  not  "consider  it 
necessary  to  decide  mat  question."  "The 
construction  of  the  Act  of  1849,  by  the  Secre- 
tary of  the  Interior,  may  be  strictly  correct, 
and  yet  it  does  not  follow  that  the  location  of 
a  warrant,  under  the  Internal  Improvement 
Law  of  1841,  which  had  been  approved  by  the 
proper  department  of  the  Qovemment.and  for 
which  a  patent  had  been  subsequently  issued 
by  the  State  could  be  revoked,  so  as  lo  destroy 
the  title  conferred  by  the  patent.  The  quesiwn 
would  have  been  different  if,  after  the  paingt 
by  Congress  of  the  Act  of  1849,  the  United 
States  had  granted  the  land  away  from  the 
State  of  LouiKiana.  Such  was  not  the  case;  and 
as  both  the  Acte  of  1884  and  1849  were  gnnli 
of  land  lo  the  State,  we  cannot  go  behind  tte 
patent  which  the  State  granted."  From  this  it 
18  clear  that  there  was  no  decision  against  tbe 
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-validity  of  a  treaty  or  statute,  or  an  authority 
-exercised  under  the  United  Siat«s,  Sec.,  &c.,  in 
the  highest  court  of  Louisiana;  and  that  inas- 
much as  no  error  can  be  assigned  or  regarded 
-as  a  grouud  of  reversal,  other  "  than  such  as 
appears  on  the  face  of  the  record,  and  immedi- 
.ately  respects  the  questions  of  validity  or  con- 
struction," &c.,  therefore,  there  was  no  right 
to  a  writ  of  error  in  this  case,  and  that  the  case 
must  be  dismissed  for  want  of  jurisdiction. 

1  Stat,  at  L.,  p.  85,  sec.  25;  Almonegter  v. 
Benton, 9  How.,  1. 

The  entry  by  James  A.  Scudday,  on  the  12th 
•of  July,  1850,  and  the  patent  of  the  Governor 
-of  Louisiana,  granted  on  the  12th  day  of  No- 
vember. 1832,  vested  an  absolute  title  under 
the  authority  of  the  A.ct  of  Congress  approved 
Sep.  4,  1841,  and  the  Act  of  the  Legislature  of 
Louisiana,  passed  in  1844. 

The  grant  to  the  State  of  Louisiana,  made 
ty  the  Act  of  Congress,  approved  March  2, 
1849,  could  not  in  any  wavaiiectthe  title  vest- 
-ed  in  Scudday  by  the  sale  from  the  state  to  him, 
if  the  grant  be  regarded  as  taking  effect  at  the 
-date  of  the  Act. 

Bonin  Y.Bt/uaUM,  12  Mart.,  187;  M'Ouire 
T.  Anulung,  12  Mart.,  Q40;  Woodg  v.  Kimbal, 
45  Mart.  N.  8.,  247;  C.  C.  8,  271;  Stoket-v. 
ShaekUford,  12  La.,  170;  Fenn  v.  M»,  9  La., 
95:  Lee  v.  Fergu»on,  5  I^.  Ann.,  582. 

The  land  in  Question  was  granted  by  the 
United  States  to  Louisiana,  and  all  the  title  of 
the  State  of  Louisiana  is  now  vested  in  James 
A.  Scudday,  by  a  patent  under  the  seal  of  the 
State,  issued  in  conformity  with  law;  and  his 
right  to  it  cannot  be  questioned  by  one  claim- 
ing under  the  State  of  Louisiana. 

Patterson  v.  Winn.  6  Pet.,  241 ;  U.  S.  v.  Am- 
.dondo,  6 Pet.,  728;  LoU  v.  Prudhomme.  8  Rob. 
La..  293;  Carter  v.  Monetti,  6  Rob.  La.,  82; 
BagneU  v.  Broderiek.  18  Pet.,  48«. 

3fr.  CMef  Jutliee  Taney  delivered  the  opin- 
ion of  the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  the  State  of  Louisiana. 

It  appears  that  a  petitory  action  was  brought 
by  Scudday,  the  defendant  in  error,  against 
Shaffer,  the  plaintiff  in  error,  to  recover  a 
■quarter  section  of  land  described  in  the  plead- 
ings. 

The  defendant  in  error  derives  his  title  in  the 
following  manner:  By  the  8lh  section  of 
an  Act  o?  Congress  of  the  4th  September,  1841, 
the  Gk>vernmentof  the  United  Slates  granted  to 
each  of  the  several  States  specified  in'  the  Act, 
and  among  them  to  Louisiana,  500,000  acres  of 
land,  for  the  purposes  of  internal  improvement. 
The  Act  provioed  that  the  selections  of  the 
land  were  to  be  made  in  such  manner  as  the 
Legislature  of  the  Stat«  should  direct,  the  loca- 
tions to  be  made  on  any  public  lands,  except 
such  as  were  or  might  be  reserved  from  sale  by 
any  law  of  Congress,  or  proclamation  of  the 
President  of  the  United  States.  The  9th  sec- 
tion of  the  Act  provided  that  the  net  proceeds 
of  the  sales  of  the  lands  so  granted  should  be 
applied  to  objects  of  internal  improvement 
within  the  State,  such  as  roads,  railways. 
bridges,  canals  and  improvement  of  water 
-courses  and  draining  of  swamps.  An  Act  of 
the  Legislature  of  Louisiana  of  1844  provided 
that  warrants  for  the  location  of  the  lands 
.See  |»  How.  U.  S.,  Book  16. 


should  be  sold  in  the  same  manner  as  the  lands 
were  located — and  it  was  made  the  duty  of  the 
Governor  to  issue  patents  for  the  lands  located 
by  warrants,  whenever  he  should  be  satisfied 
that  they  haid  been  properly  located.  The  de- 
fendant in  error,  being  the  bolder  of  such  a 
warrant,  located  it  on  Uie  land  claimed  in  the 
suit.  The  location  having  been  approved  by 
the  Secretary  of  the  Interior,  and  a  certificate 
to  that  effect  granted  by  the  Register,  the 
Governor  of  Louisiana  issued  a  patent  to  the 
plaintiff,  bearing  date  12th  November.  1852. 

The  opposing  title  of  plaintiff  in  error  is  de- 
rived under  an  Act  of  Congress  of  March  2d, 
1849.  and  certain  Acts  of  the  Legislature  of 
the  State,  passed  to  carrv  into  effect  the  Act  of 
Congress.  The  1st  section  of  the  Act  of  Con- 
gress of  1849  declares,  "  that  to  aid  the  State 
of  Louisiana  in  constructing  the  necessary 
levees  and  drains  to  reclaim  the  swamp  and 
overflowed  lands  therein,  the  whole  of  the 
swamp  and  overflowed  lands  which  are  or  may 
be  found  unfit  for  cultivating,  shall  be,  and 
the  same  are  hereby  granted  to  the  State." 

The  2d  section  provides,  that  as  soon  as 
the  Secretary  of  the  Treasury  shall  be  advised 
by  the  Governor  of  Louisiana  that  the  State 
has  made  the  necessary  preparations  to  defray 
the  expenses  thereof,  he  shall  cause  a  personal 
examination  to  be  made,  under  the  direction  of 
the  Surveyor-General  thereof,  by  experienced 
and  faithful  deputies,  of  all  the  swamp  lands 
therein  whieh  are  subject  to  overflow  and  unfit 
for  cultivation,  and  a  list  of  the  same  to  be 
made  out,  and  certified  by  the  deputies  and  the 
Surveyor- General  to  the  Secretary  of  the  Treas- 
ury, who  shall  approve  the  same,  so  far  as  they 
are  not  claimed  and  held  by  individuals;  and 
on  that  approval  the  fee  simple  to  said  lands 
shall  vest  in  the  State  of  Louisiana,  subject  to 
the  disposal  of  the  Legislature  thereof,  pro- 
vided, however,  that  the  proceeds  of  said  lands 
shall  be  applied  exclusively,  as  far  as  neces- 
sary, to  the  construction  of  the  levees  and 
drains  aforesaid. 

On  the  21st  of  March,  1850,  the  Legislature 
of  Louisiana  passed  an  Act  to  enable  the  Gov- 
ernor to  have  the  swamp  and  overflowed  lands 
selected;  and  in  1852  they  passed  an  Act,  giv- 
ing a  preference  in  enteriugsuch  lands  to  those 
in  possession  of  or  cultivating  them,  and  the 
time  of  entering  them  was  further  extended  by 
an  Act  of  18-'53.  The  plaintiff  in  error  entered 
this  land  on  the  t8th  day  of  July,  i853,  by 
virtue  of  a  preference  right  claimed  under  that 
Act  of  the  Legislature.  He  was  permitted  to 
make  this  entry  at  the  State  Land  Orfice.  in 
consequence  of  the  Secretary  of  the  Interior 
having,  on  the  14th  of  April,  revoked  his  ap- 
proval to  the  State  under  the  Act  of  1841,  of 
this  and  other  lands  which  had  been  located 
under  warrants  sold  by  the  State,  in  conform- 
ity to  the  Act  of  the  Legislature  of  1844. 

The  reason  assigned  by  the  Secretary  of  the 
Interior  was.  that  these  locations  had  lM»ea 
made  subsequent  to  the  passage  of  the  Act  of 
Congress  of  1849,  granting  to  the  Slate  all  the 
swamp  and  overflowed  lands.  He  states,  in 
his  opinion,  that  he  considered  the  words  used 
in  the  1st  section  af  that  Act  as  importing  a 
grwalinpreMnti.  and  as  confirming  a  right  to 
the  land,  though  other  proceedings  were  nec- 
essary to  perfect  the  title;  and  tiMt  when  the 
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title  was  perfected,  it  had  relation  back  to  the 
date  of  the  grant.  His  approval  to  the  State, 
of  the  location  of  the  land  in  controversy, 
under  the  Internal  Improvement  Law  of 
1841,  was  revoked,  but  the  land  was  at  the 
same  time  approved  to  the  State,  as  having  a 
vested  title  to  it,  under  the  Act  of  1849,  and 
taking  effect  from  the  date  of  the  passage  of 
the  Act. 

The  controversy  between  the  parties  arises 
upon  these  two  patents,  both  granted  by  the 
State  of  Louisiana — the  one  to  Scudday,  under 
the  grant  made  by  the  Act  of  Congress  of 
1841,  for  the  purposes  of  Internal  improvement; 
the  other  to  Shaffer,  under  the  grant  made  by 
the  Act  of  1 849,  for  the  purpose  of  draining 
the  swamp  lands. 

The  case  came  regularly  before  the  Supreme 
Court  of  the  State;  and  that  court,  after  slating 
that  it  was  unnecessary  to  decide  whether  the 
construction  placed  upon  the  Act  of  1849  by 
the  Secretary  of  the  Interior,  under  which  he 
revoked  his  approval  of  Scuddav's  location, 
was  erroneous  or  not,  proceeded  to  express 
their  opinion  as  follows: 

"It  is  certain  (say  the  court)  that  the  Legis- 
lature could  not  have  disposed  of  the  land  as 
belonging  to  the  State,  under  the  provisions  of 
that  Act  [the  Act  of  1849],  until  she  had  com- 
plied with  the  conditions  imposed  on  her  by 
the  Act  of  Coneress,  and  until  the  approval  of 
the  Secretary  of  the  Treasury;  but  If  she  had 
not  chosen  to  avail  herself  of  the  right  given  to 
her  to  appropriate  these  lands  as  swamp  lands 
by  defraying  the  expenses  of  locating  them, 
she  had  still  the  right  of  locating  them  under 
the  Internal  Improvement  Law  of  1841,  which 
was  unconditional.  The  construction  of  the 
Act  of  1849,  by  the  Secretary  of  the  Interior, 
may  be  strictly  correct;  and  yet  it  does  not 
follow  that  the  location  of  a  warrant,  under 
the  Internal  Improvement  Law  of  1841,  which 
had  been  approved  by  the  proper  depart- 
ment of  the  government,  and  for  which  a 
patent  bad  been  subsequently  issued  by  the 
Stale,  could  be  revoked,  so  as  to  destroy  the 
title  conferred  by  the  patent.  The  question 
would  have  been  different,  if,  after  the  passage 
by  Congress  of  the  Act  of  1849,  the  United 
Slates  had  granted  the  land  away  from  the 
Stat«  of  Louisiana.  Such  was  not  the  case; 
and  as  both  the  Acts  of  1841  and  1849  were 
grants  ot  land  to  the  State,  we  cannot  go  be- 
hind the  patent  which  the  State  has  granted. 
The  patent  can  only  be  attacked  on  the  ground 
of  error  or  fraud.  It  is  true  that  a  patent  is- 
sued against  law  is  void;  but  in  the  present 
case  the  patent  and  all  the  proceedings  on 
which  it  was  based  were  in  conformity  to  the 
laws.  As  between  the  government  of  the 
United  Status  and  the  State  of  Louisiana,  a 
question  will  arise,  whether  the  State  is  not  en- 
titled to  an  additional  quantity  of  land,  to  be 
located  under  the  Act  of  Congress  of  1841,  in 
cuusequcnce  ot  the  swamp  lauds  having  been 
appropriated  for  locations  of  warrants  issued 
under  the  Internal  Improvement  Act;  but  we 
are  of  opinion  that  the  title  which  the  State 
has  granted  to  the  plaintiff,  and  for  which  she 
has  been  paid,  is  unaffected  by  the  acts  of  the 
olUcers  of  the  United  Slates  government  and 
of  the  state  government,  done  since  the  patent 
was  issued." 

4»4 


Upon  these  grounds,  the  Supreme  Court  of 
the  State  gave  judgment  in  favor  of  Scuddey, 
and  this  writ  of  error  was  brought  to  revise- 
that  decision. 

It  does  not  appear  from  the  opinion  of  the 
court,  as  above  stated,  that  any  question  was 
decided  that  would  give  this  court  jurisdiction 
over  its  judgment.  The  land  in  dispute  un- 
doubtedly belonged  to  the  Stale,  under  the 
grants  made  by  Congress,  and  both  parties 
claim  title  under  grants  from  the  State.  The 
construction  placed  by  the  Secretary  upon  the 
Act  of  1849,  and  the  revocation  of  his  order 
approving  the  location  of  Scudday,  did  not  and 
was  not  intended  to  revest  the  land  in  the 
United  States.  On  the  contrary,  it  affirmed 
the  title  of  the  State:  and  its  only  object  was  to 
secure  to  Louisiana  the  full  beneSt  of  both  of 
the  grants  made  by  Congress,  and  leaving  it  to 
the  State  to  dispose  of  the  lands  to  such  per- 
sons and  in  such  manner  as  it  should  by  law 
direct.  It  certainly  gave  no  right  to  the  plaint- 
iff in  error.  He  admits  the  title  of  the  State, 
and  claims  under  a  patent  granted  by  the 
State.  Kow,  whether  this  patent  conveyed  Uy 
him  a  title  or  not,  depended  altogether  upon 
the  laws  of  Louisiana,  and  not  upon  the  Acts 
of  Congress  or  the  acts  of  any  of  the  officers  or 
authorities  of  the  general  government.  It  was 
a  question,  therefore,  for  the  State  courts. 
And  the  Supreme  Court  of  the  State  have  de- 
cided that  this  patent  could  convey  no  right  to 
the  land  in  question,  because  the  State  bad 
parted  from  its  title  by  a  patent  previously 
granted  to  Scudday,  the  defendant  in  error. 
The  right  claimed  bv  the  plaintiff  in  error, 
which  was  denied  to  him  by  the  State  Court, 
did  not,  therefore,  depend  upon  any  Act  of 
Congress,  or  the  validity  of  any  authority  exer- 
cised under  the  United  States,  but  excliKurely 
upon  the  laws  of  Louisiana.  And  the  Supreme 
Court  of  the  State  have  decided  that,  according 
to  these  laws,  be  had  no  title,  and  that  the  land 
in  question  belonged  to  the  grantee  of  ihe  eider 
patent. 

We  hate  no  auOwriiy  to  retitt  thai  judgment 
by  writ  of  error,  and  thit  writ  muit,  thmfvn,  he 
ditmmed  for  leant  of  juritdietion. 


THE  CLAIMANTS  AND  OWNERS  OF 
THE  STEAMER  "  VIRQLNIA,"  Apptl- 
lante, 

V. 

MICHAEL  W.  WEST,  WM.  T.  BELL,  AL 
BERT  R.  HEATH,  and  JAMES  J.  ED 
WARDS,  Partners  under  the  Firm  of 
Heath  &  Edwards;  THOMAS  C.  BUNT 

ING  AND LECATO,  Partners  under 

the  Firm  of  Buntino   &   L&cato,    asd 
JOHN  M.  HENDERSON. 

(See  S.  C,  19  How.,  182. 183.) 

in  appeals,  trantcript    mutt  be  fled  and  tote 
docketed  next  term  ttfter  appeal. 

Id  appeal  from  the  Circuit  Ck>urt  to  tbis  court, 
the  transcript  must  be  filed  tn  this  court  and  tlie 
case  docketed'at  the  term  next  succeeding  the  ip- 
peal.  Id  order  to  give  this  court  jurisdiction. 

This  not  having  been  done  in  tliis  case,  but  tlw 
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tnuMOript  havlngr  been  filed  later,  the  case  must 
therefore  be  dismissed. 

But  this  dismissal  does  not  bar  the  appellant 
from  taking  and  prosecutlnK  another  appeal  at 
any  time  within  five  years  from  the  date  of  the  de- 
cree, provided  the  fransoript  shall  be  filed  and 
the  case  docketed  within  the  time  above  men- 
tioned. 

Afffued  Jan.  16.  1857.    Decided  Jan.  t7,  1867. 

APPEAL   from   the   Circuit  Court  of  tlie 
United  States  for  the  District  of  Uaiylaud. 
On  motion  to  dismiss,  on  the  ground  that 
the  record  was  not  filed  at  the  term  next  sue- 
cccdins:  the  appeal. 

Mr.  Bchley  for  appellants. 

Meun.  Jolmson  and  Te»ele  for  appellees. 

Mr.  ChUfJuMUu  Taney  delivered  the  opin- 
ion of  the  court: 

The  decree  from  which  the  appeal  has  been 
taken  was  passed  by  the  Circuit  Court  on  the 
I7ih  day  of  November,  1855,  and  the  appeal 
was  prayed  on  the  same  day  in  open  court. 
But  it  was  not  prosecuted  to  the  next  succeed- 
\\i%  term  of  this  court,  and  no  transcript  of  the 
record  was  filed  here  during  that  term.  But  a 
transcript  has  been  filed  at  the  present  term  of 
this  court,  and  the  case  docketed.  And  a 
motion  is  made  to  dismiss  it,  upon  the  ground 
that  the  appeal  is  not  legally  before  this  court, 
according  to  the  Act  of  Congress  regulating 
appeals. 

The  construction  of  this  Act  of  Congress,  and 
the  practice  of  this  court  under  it,  has  been  set- 
tled by  the  case  of  ViUalobot  v.  7A«  United 
State*,  16  Curt., 6 10  (reported  in  6  How.).  The 
transcript  must  be  filed  in  this  court  and  the 
case  docketed  at  the  term  next  succeeding  the 
appeal,  in  order  to  give  this  court  jurisdiction. 
TM*  CMe  mtut,  therefore,  be  diemiued. 

But  The  dismissal  does  not  bar  the  appellant 
from  taking  and  prosecuting  another  appeal  at 
any  time  within  five  years  from  the  date  of  the 
decree,  provided  the  transcript  \a  filed  here  and 
the  case  docketed  at  the  term  next  succeeding 
the  date  of  such  second  appeal. 

Cited— 3WaUMS0.763;  T  Wall.,  810;  9  Otto.  KM. 


JOHN  BROWN,  Plff.  in  Br., 

V. 

DUCHESNE.       . 

(See  S.  C,  19  How.,  188-lW.) 

Une,  try  foreign  veteel,  of  patented  improvement 
j^aeed  upon  her  in  a  foreign  port,  ie  not  an  in- 
fringement of  the  patent,  although  used  while 
coming  into  and  going  out  of  an  American 
port. 

The  riirhtR  of  property  and  exclusive  une  Ki'anted 
to  a  patentee  do  not  extend  to  a  forelirn  vessel  law- 
fully enterlnif  ono  of  our  ports. 

The  use  of  such  improvement,  in  the  construc- 
tion, Uttingr  out,  or  equipment  of  such  vessel,  while 
■he  is  coming  Into  or  KoU\g  out  of  a  port  of  the 
United  Stat^  is  not  an  infringement  of  the  rights 
of  an  American  patentee,  provided  It  was  placed 
upon  her  in  a  foreign  port,  and  authorized  oy  the 
laws  of  the  country  to  which  she  belongs. 

Argued  Jan.  IS,  1867.    Decided  Jan.  Z7,  1857. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts. 
See  19  How. 


This  action  was  brought  in  the  Circuit  Court 
of  the  United  States  for  the  District  of  Massa- 
chusetts, by  the  plaintiff  in  error,  to  recover 
damages  for  an  alleged  infringement  of  a  cer- 
tain patent. 

The  defendant  demurred  to  the  declaration, 
and  the  court  below  gave  judgment  in  his  favor. 
The  plaintiff  then  sued  out  this  writ  of  error. 

A  further  statement  of  the  case  appears  in  the 
opinion  of  the  court. 

Mr.  Richard  Henry  Dana.  Jr.,  for 
plaintiff  in  error: 

The  question  for  the  court  is,  whether,  under 
the  circumstances  of  this  case,  there  is  an  ex- 
emption from  the  operation  of  our  patent  laws, 
by  reason  of  the  nationality  of  the  vessel. 

Since  this  cause  was  argued  in  the  Circuit 
Court,  my  attention  has  been  called  to  the  fol- 
lowing case : 

Caldwell  v.  Van  VUuengen,  0  Hare,  416;  9 
Eng.  L.  &  Eq.,  61. 

In  that  case,  the  machine  patented  was  8 
screw  propeller.  This  was  a  substantial  part  of 
the  vessel,  and  almost  necessary  to  her  use.  The 
vessel  was  built  and  solely  owned  in  Holland, 
where  the  invention  was  in  free  and  common 
use.  The  aflJdavits  set  forth  facu  sufficient  to 
establish  an  exemption,  if  national  character 
can  give  one.  The  court  fully  considers  the 
question  and  decides  against  the  exemption.  On 
pp.  58,  59,  the  court  puts  the  right  to  an  in- 
junction upon  the  ground  that  actions  at  law 
are  maintainable  in  these  cases.  The  court  con- 
siders that  the  question  of  the  exemption  of 
foreign  vessels,  either  entirely  or  in  cases  of  re- 
ciprocity, is  one  of  national  policy,  and  to  be 
dealt  with  by  the  Legislature,  rather  than  by  the 
courts. 

After  readingthis  decision,  I  wrote  to  Sir 
William  Page  Wood,  the  counsel  for  the  re- 
spondents, then  Solicitor-Oeneral,  and  now 
Vice- Chancellor,  and  received  from  him  the 
following  reply: 

"BIOrkatObobobSt.,  Westminbtbm,  ) 
Nov.  6,  1856.  C 

My  Dear  Sir — Your  letter  reached  me  yester- 
day. The  case  you  refer  me  (Caldwell  v.  Van 
VUe»engen),  was  not  appealed.  I  thought  the 
decision  was  right,  though  it  was  against  me. 
At  the  same  time,  I  saw  that  there  were  incon- 
veniences in  the  application  of  the  law;  and  in 
the  session  of  1852,  when  a  bill  was  passing 
through  the  House  of  Commons,  with  reference 
to  the  amendment  of  the  patent  laws,  I  pro- 
posed the  insertion  of  the  following  clause." 
[Here  follows  section  26  of  the  Act  of  15  and 
16  Victoria,  ch.  88.1 

The  opinion  ef  Sir  William  Page  Wood  is 
entitled  to  ^reat  weight  before  every  judicial 
tribunal,  as  is  well  known  to  your  Honors. 

After  this  decision,  the  Act  16  and  16  Vic- 
toria, ch.  83,  was  passed;  section  26  of  which 
is  as  follows  (4  Chit.  Stat.,  217);  "No  letters 
patent  for  any  invention  (granted  after  the 
passing  of  this  Act),  shall  extend  to  prevent  the 
use  of  such  invention  in  any  foreign  ship  or 
vessel,  or  for  the  navigation  of  any  foreign 
ship  or  vessel,  which  may  be  in  any  port  of  Her 
Majesty's  dominions,  or  in  any  waters  within 
the  jurisdiction  of  Her  Msjesty's  courts,  wbere 
such  invention  is  not  used  for  the  manufacture 
of  any  goods  or  commodities  to  be  vended 
within  or  exported  from  Her  Majesty's  domin- 
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ions;  provided  always,  that  this  enactment  shall 
not  extend  to  the  ships  or  vessels  of  any  foreign 
■  state,  of  which  the  laws  authorize  subjects  of 
such  foreign  state,  having  patents  or  like  priv- 
ileges for  the  exclusive  use  or  exercise  of  in- 
ventions within  its  territories,  to  prevent  or  in- 
terfere with  the  use  of  such  inventions  in 
British  ships  or  vessels,  while  in  the  porta  of 
such  foreign  states  or  in  the  waters  within  the 
jurisdiction  of  its  courts,  where  such  inventions 
are  not  so  used  for  the  manufacture  of  goods  or 
commodities,  to  be  vended  within  or  exported 
,  from  the  territories  of  such  foreign  stale." 

Such  is  the  state  of  the  law  in  Great  Britain, 
the  greatest  cunimercial  nation  of  Europe. 
There  is  no  reason  to  believe  that  the  law  of  any 
other  nation  of  Europe,  varies  from  that  of  Eu- 
'  gland.  Indeed, it  is  probable  that  other  nations 
will  do  likewise,  and  Iceep  in  their  own  hands 
the  power  of  granting  or  withhelding  such  an 
exemption,  on  considerations  of  policy,  by  legis- 
lation or  treaty. 

It  is  therefore  respectfully  suggested,  that 
the  court  should  leave  this  question  to  the  law- 
making and  treaty-making  departments  of  our 
Government,  in  the  mean  time,  placing  the  law 
in  this  country  upon  the  same  tiasis  upon  which 
it  rests  in  England. 

Is  there  any  controlling  reason  why  the  court 
should  not  do  this? 

It  is  conceded  that  the  Statute,  in  its  terms, 
suggests  no  exemption.  No  interpretation  of  the 
Statute  would  suggest  an  exemption.  If  one  is 
established,  it  must  be  by  some  imposed  con- 
struction paramount  over'the  plain  language  of 
the  Acts. 

The  defendant's  vessel,  being  private  prop- 
erty, and  here  voluntarily  for  purposes  of 
trade,  has  no  exemption  from  general  national 
jurisdiction. 

Phillim.  Int.  Law.  867-878;  The  Ehcchange,  7 
Cranch,  144;  Story's  Con.  Laws,  sec.,  883. 

International  law  respects  absolute  rights,  the 
violation  of  which  is  cause  of  war,  and  comity 
or  rights  of  imperfect  obligation,  the  contra- 
vention of  which  is  not  presumed,  but  which 
each  nation  is  competent  to  contravene,  if  it 
chooses.  This  distinction  is  well  stated  in  Mr. 
Webster's  letter  to  Lord  Ashburton,  in  the  ap- 
pendix to  Wheat.  Law  of  Xations. 

It  will  not  be  claimed  that  the  prohibition  or 
the  use  of  such  an  article  as  this,  in  a  private 
vessel,  under  these  circumstances,  is  a  violation 
of  any  absolute  right  secured  by  the  law  of 
nations.  Ilie  government  has  the  right  to  pro- 
hibit eommerce  altogether,  or  with  particular 
nations,  as  by  embargo  or  non-intercourse 
laws.  « 

1  Kent's  Com.,  sec.  88,  n;  Vattel,  b.2,ch.  7, 
sec.  94,  ch.  8  sec.  100;  ch.  2,  sees.  2S,  83;  b.  1, 
ch.  8,  sec.  eo. 

As  a  nation  may  prohibit  trade  so  it  may  lay 
conditions  and  restrictions. 

Authorities  cited  supra:  Vattel,  b.  2,  ch.  8, 
sec.  100. 

The  question  is  really  under  the  eomitat  gen- 
tium. Between  countries  trading  freely,  is  there 
a  presumption  from  the  law  of  comity,  that  no 
nation  will  prohibit  or  restrict  the  use  of  such 
an  invention,  under  such  circumstances,  so  well 
settled  as  to  authorize  a  court  to  establish  the  ex- 
ception against  the  language  of  the  Statutet 

This  can  hardly  be  contended,  since  the  case 
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of  CaldieeU  v.  Van  Vlmengen,  and  the  Act  15 
and  16  Victoria. 

This  is  not  a  question  of  property  or  tUe 
domicil  or  titu*  of  property.  We  admit  the 
property  in  the  article  to  be  in  the  defendant; 
that  if  is  part  of  the  national  wealth  of  France; 
and  has  its  nitut  in  France  for  purposes  of  tax- 
ation, and  for  all  national  purposes. 

Hayt  V.  Padfc  Co..\l  How.,  696. 

The  question  is  upon  the  restriction  of  its  use 
within  our  dominions. 

As  the  use  of  the  machine  is  not  alleged  to  be 
necessary,  and  the  presence  of  the  vessel  here 
is  voluntary,  if  the  comity  of  nations  does  not 
allow  the  prohibition  in  this  case,  it  would  for- 
bid it  in  all  cases  of  patents;  and  vessels  ooini- 
nally  owned  in  the  British  provinces  and  in  ibe 
West  India  Islands  may  use  all  our  nautical 
patents. 

The  foreigner  and  his  personal  property  are 
subject  to  all  burdens,  taxes  and  duties  lelalmg 
to  the  police  and  economical  regulations  of  * 
state.  I 

Vattel,  b.  2,  ch.  8,  sec.  106. 

They  are  subject  to  imposts  and  duties,  pro- 
hibitions and  restrictions. 

Vattel,  b.  3.  ch.  8.  sec.  106;  1  Kent's  Com., 85. 

The  patent  and  copyright  laws  of  a  countiy 
stand  upon  the  same  ground  with  navigiitioB 
laws,  and  laws  prohibiting  altogether  or  re- 
stricling  certain  Kinds  of  trade  for  economical 
purposes,  or  to  add  to  the  military  resources 
and  »trength,  or  to  increase  the  effective  power 
and  industry  of  a  country,  or  to  develop  its 
genius.  As  to  these,  each  nation  is  the  proper 
judge  of  its  own  policy. 

Vattel,  b.  2,  ch.  2,  sees.  25,  83. 

Indeed,  V4ttel  (b.  1,  ch.  20,  sec.  255]  seent 
to  define  the  police  regulations  of  a  country,  eo 
as  to  include  patent  laws. 

In  this  state  of  the  international  law,  aod  in 
the  absence  of  all  direct  decisions  in  support  of 
the  defendant's  position,  it  is  respectfully  sug- 
gested that  the  question  should  be  treated  as  s 
political,  rather  than  a  legal  question,  and  the 
British  precedent  be  followed  by  the  court,- until 
Congress  or  the  treaty-making  powers  shall  set 
upon  it. 

Metrrs.  Aaatin  and  Ooodrleli,  for  defend- 
ant in  error: 

1.  Foreign,  vessels  entering  a  port  of  the 
United  States,  by  the  express  or  mplied  per- 
mission of  the  government,  do  so  under  an  im- 
f)lied  immunity  and  reservation  of  the  right  bc- 
onging  to  them  by  the  laws  of  the  country 
to  which  they  belong,  with  an  implied  under- 
standing that  the  persons  on  boara  shall  not 
violate  the  peace  or  domestic  hiws  of  the 
country. 

Vattel's  Law  of  Nations,  b.  2,  ch.  8,  sec  101. 

The  Alcyon,  coming  from  the  Island  of  Mi- 
quelon,  may  be  deemai  to  have  entered  a  pott 
of  the  United  States  by  express  permission. 

6  U.  S.  Stat.  atL.,  748.  ch.  06,  which  spe- 
cially mentions  this  island. 

The  question  is,  whether  the  patent  law  caa 
be  properly  so  construed  as  to  include  a  use  of 
said  g&S  saddle,  notwithstanding  the  circum- 
stances under  which  the  said  gaff  ntddle  wa> 
incorporated  into  the  structure  of  the  Alcyoo, 
and  notwithstanding  the  express  or  implied 
permission  of  the  United  States  by  force  of 
which  she  entered  a  port  of  the  United  btatei- 
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2.  What  shall  or  does  constitute  a  Tessel, 
must  be  determined  exclusively  by  the  law  en 
the  country  to  which  the  vessel  belongs,  i.  «., 
by  the  law  of  the  owner's  domicil. 

This  follows  necessarily  from  general  matimg 
of  international  jurisprudence. 

Story  on  Con.  of  Laws.  sees.  18,  20. 

In  order  to  ascertain  what  is  or  is  not  real 
property,  we  must  resort  to  the  lex  tod  rei. 

Btory  Con.  Laws,  sees.  882,  447,  so  as  </ 
what  is  or  what  is  not  a  corporation;  Bank  to 
Auffutta  V.  Barh,  18  Pet.,  519. 

The  Alcyon,  although  in  the  port  of  the 
United  States,  was  still  within  the  jurisdiction 
of  France. 

Children  born  on  board  of  her  while  in  Boston 
harbor,  would  have  been  French  subjects. 

Vattel  L.  of  N.,  b.  1.  ch.  19,  sec.  216. 

In  re  Bruce,  Cromp.  &I.,  437,  and  T/tompion 
V.  Tfu)  Adtoeate-Oeneral,  12  Clark  &  F.,  1;  U. 
a.  v.  WUiberger.  5  Wheat.,  76. 

The  gaff  saddle  was  rightfully  part  of  the 
vessel  by  French  laws. 

Therefore,  if  the  United  States  patent  law 
operated  to  prevent  the  defendant  from  using 
the  gaff  saddle  while  in  the  harbor  of  Boston, 
notwithstanding  it  was  a  part  of  his  vessel, 
without  plaintiff's  permission,  it  operated  just 
so  far  to  impose  a  restriction  of  the  implied  per- 
mission accorded  by  the  United  States  to  all 
French  vessels  to  enter  the  ports  of  the  United 
States,  and  upon  the  express  permission  ac- 
corded to  all  French  vessels  from  Miquelon. 

The  statutes  of  the  United  States  relating  to 
patents  were  not  intended  to  affect,  and  do  not 
affect,  foreign  vessels  coming  into  the  ports  of 
the  United  States. 

Ist.  The  statutes  of  a  country  relating  to  pat- 
ents are  not  such  laws  as  a  foreigner  visiting 
this  country  temporarily,  and  not  to  become  a 
resident,  is  liound  to  obey,  so  far  as  those  laws 
relate  merely  to  the  use  of  articles  purchased 
abroad  and  brought  into  the  country  solely  for 
the  personal  use  of  the  party  in  possession  while 
a  transient  visitor. 

Vattel  L.  of  N.,  b.  2,  cb.  8, sees.  101, 106,109; 
Boullenois  Traite  det  Statutes,  pp.  2,  8,  4; 
ViuBeriitie*  of  Oxford  and  Cambridge  v.  Bieh- 
ardnon,  6  Ves..  Jr.,  689,  which  entirely  sup- 
ports this  position. 

2d.  The  United  States,  in  granting  letters 
patent,  or  any  other  exclusive  privilege  to  a 
citizen,nece«8arily  always  reserve  by  implication 
their  own  rights  of  sovereignty,  whicti  are  not 
to  be  affected  by  any  individual  or  private 
privilege. 

Bxamples  of  the  application  of  this  principle, 
are  as  follows: 

(a)  In  regard  to  the  right  of  eminent  domain. 

This  exists  inherently  in  every  government. 

Vattel's  L.  of  N.,  b.  1.,  ch.  20,  sec.  244; 
Bonaparte  v.  The  0.  di  A.  B.  B.  Co.,\  Bald., 
320. 

Independently  of  the  principle  that  the  right 
of  eminent  domain,  being  an  attribute  of  sov- 
ereignty, could  not  l)e  conveyed  away,  the 
conclusion  above  stated  follows  from  the  rule 
that  in  public  grants  nothing  passes  by  impli- 
cation. 

U.  a.  v.  Arredondo.  6  Pet.,  738;  Jaekum  v. 
Lamphire,  S  Pet.,  289. 

ift)  The   constitutional  power  of  Congress 
over  commerce. 
See  19  How. 


This  power  extends  to  navigation.  2  Sto. 
Com.  on  Con.;  sec.  1060,  and  to  every  specie* 
of  commercial  intercourse. 

a  Sto.  Com.  on  Con..  1061. 

In  the  exercise  of  this  power.  Congress,  in 
1845,  after  the  date  of  the  plakniff's  patent, 
passed  the  law  relating  to  French  vessels  com- 
ing from  Miquelon,  which  law  makes  no  ex- 
ception as  to  the  kind  of  vessel,  or  the  mode  of 
its  rig,  or  the  peculiarities  of  its  structure. 

As  the  grant  to  the  plaintiff  and  the  Act  of 
1846  are  in  direct  opposition,  the  grant  must 
be  construed  against  ^ntee. 

Mm  V.  Si.  Clair  County,  8  How.,  669. 

The  defendant  does  not  contend  that  he  would 
have  a  right  to  bring  into  a  port  of  the  United 
States  a  cargo  or  any  number  of  these  con- 
trivances for  sale;  nor  even  that  he  had  a  right 
to  detach  and  sell  that  on  board  of  The  Alcyon. 
In  this  argument  the  ^afl  saddle  is  deemed  a 
part  of  the  schooner,  in  the  same  way  as  fix- 
tures are  parts  of  the  realty. 

(e)  The  power  of  Congress  to  alienate  a  por- 
tion of  its  territory. 

This  power  exists  in  every  government. 

Vattel's  L.  of  N.,  b.  1.  ch.  21,  sec.  263. 

It  was  exercised  in  the  Treaty  of  Washing- 
ton, 1842. 

8  U.  S.  Stat,  at  L.,  672. 

Every  patent  right  then  existing,  extended 
over  the  whole  country  as  then  bounded.  "The 
alienation  of  a  portion  of  the  territory,  di- 
minished the  value,  by  diminishing  the  extent 
of  every  existing  patent  right ;  but  they  were 
all  granted  subject  to  the  implied  reservation 
of  power  on  the  part  of  the  government,  thus 
to  diminish  their  value. 

(d)  The  private  right  of  every  patentee  is 
subject  to  the  public  right  of  the  government 
to  admit  into  the  ports  of  the  United  Slates 
any  foreign  vessel,  free  from  any  private  or 
public  charges,  tolls  or  burdens,  other  than 
those  imposed  by  treaty  or  the  laws  of  nations. 

The  AUomey'Oeneral  v.  Burridge,  10  Price, 
850;  Same  v.  Parmeter,  10  Price,  878;  Ptw- 
meter  v.  Oiiba,  10  Price,  412. 

The  cases  cited  are  exactly  analogous  in  prin- 
ciple to  the  case  at  bar. 

In  the  citations,  the^'tM  privatum  was  a  grant 
by  Charles  I.,  of  his  property  in  land  between 
high  and  low  water  mark ;  and  the ,;' tM  pubUeu  m, 
with  which  it  interfered  was  the  right  of  the 
public  freely  to  pass  and  repass,  upon  the  salt 
water,  between  high  and  low  water  mark. 

In  the  present  case  the  jut  privatum  is  the 
exclusive  right  granted  to  the  plaintiff  to  tise 
within  the  jurisdiction  of  the  United  States  a 
certain  machine ;  and  the  ju*  publicum  with 
which  it  interferes,  is  the  right  the  public  has 
to  the  free  admission  into  the  ports  of  the 
United  States,  of  all  foreign  vessels,  being  such 
according  to  the  law  of  the  country  where 
they  belong. 

'The  grant  by  Charles  I.  of  land  between  high 
and  low  water  mark,  was  held  void  so  far  as  it 
prevented  this  free  passage.  By  parity  of  rea- 
soning, the  letters  patent  of  the  plaintiff  mu»t 
be  held  void,  or  rather  as  never  having  extende«l 
to  foreign  vessels  visitiag  the  ports  of  the  United 
States,  as  The  Alcyon  visited  Boston. 

The  principle  here  contended  for,  as  it  ap- 
plies to  ports  and  harbors,  is  clearly  stated  by 
Lord  Hale,  in  his  treatise  De  Jure  Mariii,  cap. 
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6,  p.  85.  and  in  the  Ireatite  Be  PorHbu*  Mart*, 
cb.  OD  the  iu»  publicum,  p.  84.  89.  "  When  a 
port  is  fixed  and  settled  "  «  «  »  "  though 
the  soil  and  franchise,  and  dominion  thereof 
prima  facie  be  in  the  King,  or  by  derivation 
from  him  in  a  subject,  yet  that  Jiu  privatum 
is  clothed  and  superinduced  with  a  Jim  pab- 
Ue-um."  So  in  the  caseat  bar,  the  jus  priiiatum 
ot  the  patentee  is  subject  to  the  ju>  publieum 
by  which  foreign  vessels,  however  constructed, 
may  enter  our  ports.  This  government,  never 
having  undertaken  to  decide,  nor  ever  having 
grantS  to  an  individual  the  right  to  decide 
for  the  government,  that  certain  vessels,  or  ves- 
sels constructed  partly  or  wholly  in  a  certain 
way.  shall  not  enter  our  ports  without  paying 
a  toll,  or  charge  or  duly  not  imposed  by  treaty 
or  special  laws  relating  thereto. 

8.  The  statutes  relating  to  patents  cannot 
properly  be  so  construed  as  to  include  ma^ 
chines  or  contrivances  forming  a  part  of  the 
ori^nal  structure  of  foreign  vessels  entering 
the  ports  of  the  United  States,  as  The  Al(^on 
entered  Boston  harbor. 

(a)  Because  such  construction,  for  the  rea- 
sons above  stated,  would  introduce  public 
mischiefs  and  manifest  incongruities. 

Samn  v.  OuOd.  1  Gall.,  485;  Talbot  y.  Bee- 
man,  I  Cranch,  1 ;  Murray  v.  Ihe  Charming 
Betsey,  2  Cranch,  84. 

(b)  These  statutes  were  passed  aUo  intuitu. 
The  reasoning  of  Judge  Curtis  in  the  opinion 

delivered  by  him  in  the  case;  also  Leteee  of 
Brewer  v.  Blougher,  14  Pet.,  178—"  The  laws 
will  restrain  the  operation  of  a  statute  within 
narrower  limits  than  its  words  import,  if  the 
literal  meaning  of  its  language  would  extend  to 
cases  which  the  Legislature  never  designed  to 
embrace  in  it,"  198. 

It  cannot  be  supposed  that  Congress  in- 
tended the  statutes  on  patents  to  confer  a  right 
on  a  patentee,  to  interfere  in  any  way  with  the 
exercise  of  a  license  conferred  by  government 
on  a  foreign  vessel. 

The  same  doctrine  In  Minor  v.  Meehanies' 
Bank  of  Alexandria,  1  Pet..  64. 

4.  Letters  patent  of  the  United  States  confer 
upon  the  grantee  the  exclusive  right  to  the  sub- 
ject matter  of  the  patent,  to  be  exercised  within 
their  jurisdiction.  A  foreign  ship  coming 
within  one  of  the  ports  of  the  United  States 
with  their  express  or  implied  permission,  is 
without  the  jurisdiction  within  which  this  ex- 
clusive right  is  to  be  exercised. 

(a)  Foreigners  within  the  territorial  juris- 
diction of  a  country,  may  yet  be  within  its 
municipal  jurisdiction  for  no  purpose  whatever. 
Such  is  the  status  of  public  ministers 
(Wheat.  £lement8  on  L.  of  K.,  part  8,  cb.  1, 
sec.  14;  part  3,  ch.  3,  sec.  9),  and  of  foreign 
sovereigns  entering  the  territory  of  another, 
and  of  foreign  armies  marching,  &c.,  through 
the  territory,  and  of  a  foreign  ship  of  war. 

Wheat.  Elements  of  L.  of  N.,  part  8.  ch.  1, 
sec.  14;  part  2,  ch.  3,  sec.  9;  The  Exehinge  v. 
McFadden,  7  Cranch,  186, 147. 

(b)  Foreigners  within  the  territory  may  be 
within  the  municipal  jurisdiction  of  a  country 
for  all  purposes.  This  is  the  status  of  foreign- 
ers who  come  into  the  country  animo  manendi, 
becoming  inhabitants. 

Vattefs  L.  of  N..  b.  1,  ch.  19,  sec.  213. 
(e)  Foreigners  within  the  territorial,    may 
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yje  within  the  municipal  jurisdiction  for  some 
purposes  and  not  for  others.  This  is  Ihe 
case  with  transient  persons  and  consuls.  Vat- 
tel's  L.  of  N.,  b.  2,  ch.  8.  sees.  205.  206,  208, 
209. 

Wheat.  Elements,  part  8,  ch.  1,  sec.  28. 

The  same  principle  applies  to  a  part  of  a 
country  in  temporary  possession  of  an  enemy. 

U.  A  ▼.  Hayward,  2  Gall..  485. 

To  goods  imported  and  not  entered,  al- 
though within  the  territorial  jurisdiction  of 
the  State,  they  are  not  subject  to  its  municipal 
jurisdiction. 

Harris  v.  Ifennie,  8  Pet.,  292. 

This  principle  applies  to  a  foreign  commercial 
vessel  visiting  a  port  of  the  United  States.  It 
is  within  the  jurisdiction  of  the  United  Ststes 
so  far  that  persons  on  board  are  bound  to  do  no 
act  against  the  public  peace,  or  eontra  bonus 
mores,  or  against  the  revenue  laws,  &c.,&c. 
But  "for  all  the  personal  relations  and  respon 
sibilities  existing  in  the  ship  at  the  time  she 
entered  a  port,  and  established  or  permitted 
by  the  laws  of  her  own  country,  her  authorites 
are  answerable  only  at  home;  and  to  interfere 
with  them  in  discharge  of  the  duties  im- 
posed upon  them,  or  the  exercise  of  the  pow- 
ers vjested  in  them,  by  those  laws,  on  tbe 
ground  of  their  being  inconsistent  with  the 
municipal  legislation  of  the  country  where  tbe 
ship  happens  to  be  lying,  is  to  assert  for  that 
legislation  a  superiority  not  acknowledged  by 
the  law  and  inconsistent  with  the  indepeadeace 
of  nations." 

Mr.  Legare's  opinion,  4  op.  of  Atty-Gen..98- 
102;  Same  Point,  6  Web.  Works,  808. 

5.  The  case  of  CcMweU  v.  Van  VUsangen.  9 
Hare,  415;  9  Eng.  L.  &  Eq.,  51,  will  be  cited 
by  plaintiff  in  error  as  deciding  the  point  b^ 
fore  the  court.  On  this  point  the  defendants 
say: 

Ist.  It  will  be  regarded  by  this  court  only  to 
far  as  the  reasoning  commends  itself  to  tbe 
court  as  sound. 

2d.  The  case  was  not  placed  upon  the  fluids 
assumed  in  the  case  at  bar.  The  pruciples 
here  contended  for  were  neither  considered  oor 
even  presented  to  the  court. 

3d.  The  Statute  of  15  and  16  Victoria,  ch. 
83,  sec.  26,  was  passed  in  evident  recogaition 
of  the  existence  and  propriety  of  the  principles 
of  international  law,  contended  for  by  the  de- 
fendant in  error. 

Mr.  Cltief  Jiutiee  Taney  delivered  the  opn- 
ion  of  the  court: 

This  case  comes  before  the  court  upon  a 
writ  of  error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts. 

The  plaintiff  in  error,  who  was  also  pltintilf 
in  the  court  below,  brought  this  action  against 
the  defendant  for  the  intrin^ment  of  a  patent 
which  the  plaintiff  had  obtained  for  a  new  and 
useful  improvement  in  constructing  the  gaff  of 
sailing  vessels.  The  declaration  is  m  tbe  usual 
form,  and  alleges  that  the  defendant  used  tbli 
improvement  at  Boston  without  his  consent. 
Tbe  defendant  pleaded  that  the  improvement 
in  question  was  used  by  him  only  in  the  gaffs 
of  a  French  schooner,  called  The  Alcyon.  o( 
which  schooner  he  was  master;  that  he  (the  de- 
fendant) was  a  subject  of  the  Empire  of  Fruce; 
that  the  vessel  was  built  in  France,  and  owned 
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4uid  manned  by  French  sUbjecte;  and,  at  the 
time  of  the  alleged  infringement,  was  upon  a 
lawful  voyage,  under  the  flag  of  France,  from 
"St.  Peters,  in  the  Island  of  Miquelon,  one  of 
the  colonies  of  France,  to  Boston,  and  thence 
1>ack  to  St.  Peters,  which  voyage  was  not 
-ended  at  the  data  of  the  alleged  infringement: 
and  that  the  gaffs  he  used  were  placed  on  the 
«chooner  at  or  near  the  time  she  was  launched 
by  the  builder,  In  order  to  fit  her  for  sea. 

There  is  also  a  second  plea  containing  the 
same  allegations,  with  the  additional  averment 
that  the  improvement  in  question  had  been  in 
-common  use  in  French  merchant  vessels  for 
more  than  twenty  years  before  The  Alcyon  was 
built,  and  was  the  common  and  well  known 
property  of  every  French  subject  long  before 
the  plaintiff  obtained  his  patent. 

The  plaintiS  demurred  generally  to  each  of 
these  pleas,  and  the  defendant  J»ined  in  de- 
murrer; and  the  judgment  of  the  Circuit  Court 
being  in  favor  of  the  defendant,  the  plaintiff 
thereupon  brought  this  writ  of  error. 

The  plaintiff,  by  his  demurrer,  admits  that 
The  Alcyon  was  a  foreign  vessel,  lawfully  in  a 
port  of  the  United  States  for  the  purposes  of 
-commerce,  and  that  the  improvement  m  ques- 
tion was  placed  on  her  in  a  foreign  port  to  fit 
her  for  sea,  and  was  authorized  br  the  laws  of 
the  country  to  wliich  she  belonged.  The  ques- 
tion, therefore,  presented  by  me  first  plea  is 
sinply  this:  whether  any  improvement  in  the 
-construction  or  equipment  of  a  foreign  vessel, 
for  which  a  patent  has  been  obtained  in  the 
United  States,  can  be  used  by  such  vessel 
within  the  jurisdiction  of  the  United  Stales, 
while  she  is  temporarily  there  for  the  purposes 
-of  commerce,  without  the  consent  of  the  pat- 
-entee. 

The  question  depends  <>n  ihe  construction  of 
the  patent  laws.  For  undoubtedly  every  per- 
son who  is  found  within  the  limits  of  a  gov- 
ernment, whether  for  temporary  purposes  or 
4t8  a  resident,  is  bound  bv  its  laws.  The  doc- 
trine upon  this  subje<!t  is  correctly  stated  by 
Mr.  Jtutiee  Story,  m  his  "Commentaries  on 
the  Conflict  of  Law8"Xchap.  14,  sec.  541),  and 
the  writers  on  public  law  lo  whom  he  refers. 
A  difficulty  may  sometimes  arise,  in  determin- 
ing whether  a  particular  law  applies  to  the  citi- 
zen of  a  foreign  country,  and  intended  to  sub- 
ject him  to  Its  provisions.  But  if  the  law 
-applies  to  him,  and  embraces  his  case,  it  is 
unquestionably  binding  upon  him  when  he  is 
within  the  jurisdiction  of  the  United  States. 

The  general  words  used  in  the  clause  of  the 
patent  laws  granting  the  exclusive  right  to  the 
patentee  to  use  the  Improvement,  taken  by 
themselves,  and  literally  constnu^d  without  re- 
gard to  the  object  in  view,  would  seem  to 
sanction  the  claim  of  the  plaintiff.  But  this 
mode  of  expounding  a  statute  has  never  been 
adopted  by  any  enlightened  tribunal — because 
it  is  evident  that  in  many  cases  it  would  defeat 
the  object  which  the  Legislature  intended  to 
accomplish.  And  it  is  well  settled  that,  in 
interpreting  a  statute,  the  court  will  not  look 
merely  to  a  particular  clause  in  which  general 
words  may  be  used,  but  will  take  in  connec- 
tion with  it  the  whole  statute  (or  statutes  on 
the  same  subject)  and  the  objects  and  policy  of 
the  law,  as  indicated  by  its  various  provisions, 
-and  give  to  it  such  a  construction  as  will 
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carry  into  execution  the  will  of  the  Legislature, 
as  thus  ascertained,  according  to  its  true  in- 
tent and  meaning. 

Neither  will  the  court,  in  expounding  a 
statute,  give  to  it  a  construction  which  would 
in  anv  degree  disarm  the  government  of  a 
power  which  has  been  confid^i  to  it  to  be  used 
for  the  general  good-»or  which  would  enable 
individuals  to  embarrass  it.  in  the  discharge  of 
the  high  duties  it  owes  to  the  community — un- 
less plain  and  express  words  indicated  that 
such  was  the  intention  of  the  Legislature. 

The  patent  laws  are  authorized  by  that  arti- 
cle in  the  Constitution  which  provides  that 
Congress  shall  have  power  to  promote  the  prog- 
ress of  science  and  useful  arts,  by  securing 
for  limited  times  to  authors  and  inventors  the 
exclusive  right  to  their  respective  writings  and 
discoveries.  The  power  thus  granted  is  do- 
mestic, in  its  character,  and  necessarily  con- 
fined within  the  limits  of  the  United  States. 
It  confers  no  power  on  Congress  to  regulate 
commerce,  or  the  vehicles  of  commerce,  which 
belong  to  a  foreign  nation,  and  occasionally 
visit  our  ports  in  their  commercial  pursuits. 
That  power  and  the  treaty-making  power  of 
the  general  government  are  separate  and  dis- 
tinct powers  from  the  one  of  which  we  are 
now  speaking,  and  are  granted  by  separate  and 
different  clauses,  and  are  in  no  degree  con- 
nected with  it.  And  when  Congress  are  legis- 
lating to  protect  authors  and  inventors,  their 
attention  is  necessarily  attracted  to  the  author- 
ity under  which  they  are  acting,  and  it  ought 
not  lightly  to  be  presumed  that  they  intended  to 
go  beyond  it,  and  exercise  another  and  dis- 
tinct power,  conferred  on  them  for  a  different 
purpose. 

Nor  is  there  anything  in  the  patent  laws  that 
should  lead  to  a  different  conclusion.  They 
are  all  manifestly  intended  to  carry  into  execu- 
tion this  particular  power.  They  secure  to  the 
inventor  a  just  remuneration  from  those  who 
derive  a  profit  or  advantage,  within  the  United 
States,  from  his  genius  and  mental  labors. 

But  the  right  of  property  which  a  patentee 
has  in  his  invention,  and  his  right  to  its  ex 
elusive  use,  is  derived  altogether  from  these 
statutory  provisions:  and  this  court  have  al- 
ways held  that  an  inventor  has  no  right  of 
property  in  his  invention,  upon  which  he  can 
maintain  a  suit,  unless  he  obtains  a  patent  for 
it,  according  to  the  Acts  of  Congress;  and  that 
his  rights  are  to  be  regulated  and  measured  by 
these  laws,  and  cannot  go  beyond  them. 

But  these  Acts  of  Congress  do  not,  and  were 
not  intended  to,  operate  bevond  the  limits  of 
the  United  btates;  and  as  the  patentee's  right 
of  property  and  exclusive  use  is  derived  from 
them,  they  cannot  extend  beyond  the  limits  lo 
which  the  law  itself  is  confined.  And  the  use 
of  it  outside  of  the  jurisdiction  of  the  United 
States  is  not  an  infringement  of  his  rights,  and 
he  has  no  claim  to  any  compensation  for  the 
profit  or  advantage  the  party  may  derive  from 
it. 

The  chief  and  almost  only  advantage  which 
the  defendant  derived  from  the  use  of  this 
improvement  was  on  the  high  seas,  and  in 
other  places  out  of  the  jurisdiction  of  the 
United  States.  The  plea  avers  that  it  was 
placed  on  her  to  fit  her  for  sea.  If  it  had  been 
manufactured  on  her  deck  while  she  was  lying 
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In  the  port  of  Boston,  or  if  the  captain  had 
sold  it  there,  he  would  undoubtedly  have  tres- 
passed upon  the  richts  of  the  plaintiff,  and 
would  have  been  Jusily  answerable  for  the 
profit  and  advantage  he  thereby  obtained. 
For,  by  coming  in  competition  with  the  plaint- 
iff, where  the  plaintiff  was  entitled  to  the  ex- 
clusive use,  he  thereby  diminished  the  value  of 
his  property.  Justice,  therefore,  as  well  as 
the  Act  of  Congress,  would  require  that  he 
should  compensate  the  patentee  for  the  injury 
he  sustained,  and  the  benefit  and  advantage 
which  he  (the  defendant)  derived  from  the  in- 
vention. 

But,  so  far  as  the  mere  use  is  concerned,  the 
vessel  could  hardly  be  said  to  use  it  while  she 
was  at  anchor  in  the  port,  or  lay  at  the  wharf. 
It  was  certainly  of  no  value  to  her  while  she 
was  in  the  harbor;  and  the  only  use  made  of 
it  which  can  be  supposed  to  interfere  with  the 
rights  of  the  plaintiff,  was  in  navigating  the 
vessel  into  and  out  of  the  harbor,  when  she 
arrived  or  was  about  to  depart,  and  while  she 
was  within  the  Jurisdiction  of  the  United 
States.  Now,  it  is  obvious  tliat  the  plaintiff 
sustained  no  damage,  and  the  defendant  de- 
rived no  material  aavantage,  from  the  use  of 
an  improvement  of  this  kind  by  a  foreign  ves- 
sel in  a  single  voyage  to  the  United  States,  or 
from  occasional  voyages  in  the  ordinary  pur- 
suits of  commerce;  or  if  any  damage  is  sus- 
tained on  the  one  side,  or  anv  profit  or  advan- 
tage gained  on  the  other,  it  is  so  minute  that  it 
is  Incapable  of  any  appreciable  value. 

But  it  seems  to  be  supposed  that  this  user  of 
the  improvement  was,  oy  legal  intendment,  a 
tre6pa.<>8  upon  the  rights  of  the  plaintiff;  and 
that  although  no  real  damage  was  sustained  by 
the  plaintiff,  and  no  profit  or  advantage  gained 
by  the  defendant,  the  law  presumes  a  damage, 
and  that  the  action  may  be  maintained  on  that 
ground.  In  other  words,  that  there  is  a  tech- 
nical damage,  in  the  eye  of  the  law,  although 
none  has  really  been  sustained. 

This  view  of  the  subject,  however,  presup- 
poses that  the  patent  laws  embrace  improve- 
ments on  foreign  ships,  lawfully  made  in  their 
own  country,  which  have  been  patented  here. 
But  that  is  the  question  in  controversy.  And  the 
court  is  of  opmion  that  cases  of  that  Idnd  were 
not  in  the  contemplation  of  Congress  in  enact- 
ing the  patent  laws,  and  cannot,  upon  any 
sound  construction,  be  regarded  as  embraced 
in  them.  For  such  a  construction  would  be 
inconsistent  with  the  principles  that  lie  at  the 
foundation  of  these  laws;  and  instead  of  con- 
ferring legal  rights  on  the  inventor,  in  order  to 
do  equal  justice  between  him  and  those  who 
profit  by  his  invention,  they  would  confer  a 

Eower  to  exact  damages  where  no  real  damage 
ad  been  sustained,  and  would  moreover  seri- 
ously embarrass  the  commerce  of  the  country 
with  foreign  nations.  We  think  these  laws 
ought  to  oe  construed  in  the  spirit  in  which 
they  were  made — that  is,  as  founded  in  justice 
— and  should  not  be  strained  by  technical  con- 
structions to  reach  cases  which  Congress  evi- 
dently could  not  have  contemplated,  without 
departing  from  the  principle  upon  which  they 
were  legislating,  and  going  far  beyond  the  ob- 
ject they  intended  to  accomplish. 

The  construction  claimed  by  the  plaintiff 
would  confer  on  patentees  not  only  rights  of 
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property,  but  also  political  power,  and  enable 
them  to  embarrass  the  treaty  making  power  in 
its  negotiations  with  foreign  nations,  and  also- 
to  interfere  with  the  legislation  of  Congress 
when  exercising  its  constitutional  power  to- 
regulate  commerce.  And  if  a  treaty  should  be 
negotiated  with  a  foreign  nation,  by  which  the 
vessels  of  each  party  were  to  be  freely  admitted 
into  the  ports  of  the  other,  upon  equal  temu- 
with  its  own,  upon  the  payment  of  the  oidi- 
nary  port  charges,  and  the  foreign  government 
faithfully  carried  it  into  execution,  yet  the 
government  of  the  United  States  would  find 
Itself  unable  to  fulfill  its  obligations  If  the  for- 
eign ship  had  about  her,  in  her  construction  or 
equipment,  anything  for  which  a  patent  hsd 
been  granted  And  after  paying  the  port  and 
other  charges  to  which  she  was  subject  by  the 
treaty,  the  master  would  be  met  with  a  fiuther 
demand,  the  amount  of  which  was  not  even 
regulated  by  law,  but  depended  upon  the  wilt 
of  a  private  individual. 

And  it  will  be  remembered  that  the  demand, 
if  well  founded  in  the  patent  laws,  could  not 
be  controlled  or  put  aside  br  the  Treaty  For. 
by  the  laws  of  the  United  States,  the  rights  of 
a  party  under  a  patent  are  his  private  property; 
and  by  the  Constitution  of  the  United  8tale», 
private  property  cannot  he  taken  for  public  use 
without  just  compensation.  And  in  the  case  I 
have  stated,  the  government  would  be  unable 
to  carry  into  effect  its  treaty  stipulations  with- 
out the  consent  of  the  patentee,  unless  it  re- 
sorted to  its  right  of  eminent  domain,  and  went 
through  the  tedious  and  expensive  process  of 
condemning  so  much  of  the  right  of  property 
of  the  patentee  as  related  to  foreign  vessels, 
and  paying  him  such  a  compensation  therefor 
OS  should  be  awarded  to  him  by  the  proper 
tribunal..  The  same  difficulty  would  exist  ia 
executing  a  law  of  Congress  in  relation  to  for- 
eign ships  and  vessels  trading  to  this  country 
And  it  is  impossible  to  suppose  that  CongrMs 
in  passing  these  laws  could  have  intended  to 
confer  on  the  patentee  a  right  of  private  prop- 
erty which  would,  in  effect,  enable  him  to  exer- 
cise political  power,  and  which  the  govern- 
ment would  l>e  obliged  to  regain  by  purchase, 
or  by  the  power  of  its  eminent  domain,  before 
it  could  fully  and  freely  exercise  the  great 
power  of  regulating  commerce,  in  which  the 
whole  nation  has  an  interest.  The  patent  laws 
were  passed  to  accomplish  a  different  purpose, 
and  with  an  eye  to  a  different  object;  and  the 
right  to  interfere  in  foreign  intercourse,  orwitb 
foreign  ships  visiting  our  ports,  was  evidentlr 
not  in  the  mind  of  the  Legislature,  nor  intend- 
ed to  be  granted  to  the  patentee. 

Congress  mav,  unquestionably,  under  its 
power  to  regulate  commerce,  prohibit  any 
foreign  ship  from  entering  our  ports,  which, 
in  its  construction  or  equipment,  uses  any  im- 
provement patented  in  this  country,  or  may 
prescribe  the  terms  and  regulations  upon  wbiot 
such  vessel  shall  be  allowed  to  enter.  Yet  it 
may  perhaps  be  doubted  whether  Congress 
could  by  law  confer  on  an  individual,  or  indi- 
viduals, a  right  which  would  in  any  decree 
impair  the  constitutional  powers  of  the  Legisla- 
tive or  Executive  Departments  of  the  govern- 
ment, or  which  might  put  it  in  their  power  to 
embarrass  our  commerce  and  intercourse  with 
foreign  nations,  or  endanger  our  amicable'  re 
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latiODS.  But  however  that  may  be,  -we  are 
satUfled  that  no  sound  rule  of  interpretation 
would  justify  the  court  in  giving  to  the  general 
words  U!ted  in  the  patent  laws  the  extended 
construction  claimed  by  the  plaintiff,  in  a  case 
like  this,  where  public  rights  and  the  interests 
of  the  whqle, community  are  concerned. 

The  case  of  CaidmeU  v  Van  Vlinsengen,  9 
Hare,  41«;  »  En^L.  &  Eq.,  51,  and  the  Statute 
passed  by  the  British  Parliament  in  conse- 
quence of  that  decision,  have  been  referred  to 
and  relied  on  in  the  argument.  '  The  reasoning 
of  the  Vice- Chancel  lor  is  certainly  entitled  to 
much  respect,  and  it  is  not  for  this  court  to 
question  the  correctness  of  the  decision,  or  the 
conatruction  given  tothe  Statute  of  Henry  VIII 

But  we  must  interpret  our  patent  laws  with 
reference  to  our  own  Constitution  and  laws 
and  judicial  decisions.  And  the  court  are  of 
opinion  that  the  rights  of  property  and  exclu- 
sive use  granted  to  a  patentee  does  not  extend  to 
a  foreign  vessel  lawfully  entering  one  of  our 
ports;  and  that  the  use  of  such  improvement. 
in  the  construction,  fitting  out,  or  equipment  of 
such  vessel,  while  she  is  coming  into  or  going 
out  of  a  port  of  the  United  States,  is  not  an 
infringement  of  the  rights  of  an  American 
patentee,  provided  it  was  placed  upon  her  in  a 
foreign  port,  and  authorized  by  the  laws  of  the 
country  to  which  she  belongs. 

Id  this  view  of  the  subject,  it  is  unnecessary 
to  say  anything  in  relation  to  the  second  plea 
of  the  defendant,  since  the  matters  relied  on  in 
the  first  are  sufficient  to  bar  the  plaintiff  of  bis 
action,  without  the  aid  of  the  additional  aver- 
ments contained  in  the  second. 

The  judgment  of  the  Oireuit  Court  miut  there- 
fore be  affirmed.  /cV 

Aa'K-i Curt., 871.  f-^  ■'  "^ 

Citela-2  Cliff.,  «M. 


TERENCE  COUSIN,  Plff.  in  Br., 
v. 
FANNY  LABATUT,  Widow  and  Testament- 
ary  Executrix;   JULES  A.  BLANC,   Co- 
ex'r,  BT  AL.,  Legal  Representatives  of  Eva- 
BI8TB  Blanc. 

(See  S.  C,  19  How.,  203-211.) 

Court  hag  Jvrisdiction  where  lawt  of  Congreu 
and  aet»  of  officers  under  Hum  are  drawn 
in  question,  in  ttate  court,  and  the  deeition  i* 
againtt  the  title  net  up  under  them — certifiettte 
cf  eonfirmation  of  SjMniih  claim,  when  tur- 
veyed,  is  evidence  of  title. 

Where  laws  of  Convress  and  acts  of  officers  exe- 
eutinp  them  in  perfoctinK  titles  to  public  lands 
have  been  drawn  in  question  and  construed  by  the 
decisioD  of  a  state  court,  and  the  decision  Is  against 
the  title  Bet  up  under  them,  jurisdiction  is  vested 
In  this  court  by  the  2Sth  section  of  the  Judiciary 
Act,  to  examine  the  Judgment  of  the  state  court. 

A  oerriflcate  of  conttrmation  of  a  Spanish  claim 
under  the  Act  of  March  3d,  181B,  rendered  certain 

NOTB.— tTuritdletfon  of  U.  S.  Supreme  Court,  where 
fecteroi  <iti«««onar<iie»,  irrvohere  isdrawn  in  question, 
tUWute,  treatu,  or  ContlUutUm  of  U.  S.  See  note  to 
Hattfaews  v.  Zane,  8  0.  8.  (4  Cranoh),  882 ;  note  to 
Hartln  v.  Hunter,  14  TJ.  8.(1  Wheat.),  m ;  and  note 
to  WlUlams  V.  Norrls,  2S  0. 8.  (12  Wheat),  IIT. 

See  19  How. 


bv  a  survey  approved  at  the  SurveyoivQeneral's 
offlce,  is  prima  fcusie  evidence  of  title. 

But  a  mere  loose  prior  order  of  survey  held  not 
to  have  such  effect,  and  the  0nlted  States  could 
sell  the  land. 

Argued  Dee.  SO,  1856.      Decided  Jan.  17,  1857. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Louisiana  for  the  Eastern  District. 

To  give  a  clear  understanding  of  this  case, 
the  opinion  of  the  Supreme  Court  of  Louisiana 
is  given: 

"  The  plaintiff  brought  an  action  of  bound- 
ary against  the  defendant,  respecting  two  tracts 
of' land  adjoining  one  in  the  possession  of  the 
defendant.  The  plaintiff  avers  that  one  of  his 
tracts  contains  1,250  superficial  arpents,  accord- 
ing to  a  survey  made  by  order  of  J.  V.  Mor- 
ales, on  Sept.  22,^  1808,  and  the  other  consists  of 
two  lots  of  land  containing  222.80  superficial 
acres,  purchased  from  the  United  States. 

The  defendant  denies  that  the  plaintiff  is 
owner  of  these  lands  or  has.any  title  to  them, 
and  he  claims  by  reconvention  a  portion  of  them 
as  his  property,  and  prays  that  he  may  recover- 
them  as  owner,  from  the  plaintiff.  To  this 
reconvention  the  plaintiff  answered,  claim- 
ing title  and  calling  in  warranty  his  vend- 
ors. Damages  were  claimed  and  each  party, 
for  trespass  on  the  lands  of  the  other.  The  case 
was  tried  by  a  jury,  who  gave  a  verdict  for 
Blanc;  and  the  judgment  of  the  District  Court 
being  in  conformity  to  the  verdict,  the  defend- 
ant has  appealed. 

It  is  characteristic  of  an  action  of  boundary,, 
that  the  defendant  cannot  question  the  title  of 
plaintiff. 

C.  C,  825;  Sprigg  v.  Hooper,  9  Rob.,  248. 

The  title  of  plaintiff  being  here  called  in 
question  by  defendant's  answer  and  reconven- 
tion, and  plaintiff  having  joined  issue  there- 
upon and  called  his  vendoi^  in  warranty,  the 
action  has  lost  its  primitive  character  and  has- 
become  a  petitory  one,  in  which  Cousin,  an 
original  defendant,  is  plaintiff,  upon  whom  the 
burden  of  proof  Is  thrown.  The  evidence  ad- 
duced by  defendant  of  title  to  the  locus  in  quo- 
in his  ancestor,  consists  of  the  documents  an- 
nexed to  bis  answer  and  petition  in  reconven- 
tion.   They  are  as  follows: 

(1)  A  certificate  of  confirmation  in  the  fol- 
lowing words: 

'•Commissioner's  report  letter  B.  Certificate 
No.  178,  Land  Ofllce,  St.  Helena.  In  pursuance 
of  the  Act  of  Congress  passed  March  3,  1819, 
entitled  'An  Act  for  adjusting  the  claims  to 
land  and  establishing  Land  Offices  for  the  dis- 
trict east  of  the  Island  of  New  Orleans,"  we  cer- 
tify that  claim  No.  255,  in  the  report  of  the 
Commissioner  marked  B,  claimed  by  Francis 
Cousin,  original  claimant  Stephen  Ren6,  is  con- 
firmed as  a  donation  and  entitled  to  a  patent, 
for  one  thousand  arpents,  situate  in  St.  Tam- 
many, and  claimed  under  an  order  of  survey, 
dated  Sept.  10,  1798. 

Oiven  under  our  hands  this  8th  day  of  June, 
1820. 
(Signed)  Charlbs  S.  Cosbt, 

Register. 
FuLWBa  Skipwith, 

Receiver. 
F.  HeSault, 

Clerk." 

(2)  An  order  of  location  and  survey  from  the- 
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Land  OfBce,  St.  Helena  District,  in  the  follow- 
ing words: 

"  Land  Office,  St.  Helena,  Francis  Cousin, 
certificate  No.  178,  dated  June  8th,  1830.  St. 
Tammany  t»ept.  21,  18i!tf. 

Francis  Cousin  claims  a  tract  of  one  thou- 
sand arpents  -  of  land  situate  in  the  Parish  of 
St.  Tammany,  as  purchaser  from  his  father, 
Francis  Cousin,  deceased,  who  bought  it  from 
Louis  Blanc,  who  bought  it  from  the  original 
owner,  Gabriel  Bertrana,and  in  virtue  of  certifi- 
cate No.  178  dated  8th  June,  1820,  and  signed 
Charles  8.  Cosby,  Register,  and  Fulwer  Skip- 
-with,  Iteceiver,  in  which  certificate  it  is  alleged 
by  this  claimant  that  it  is  erroneously  set  forth 
that  Stephen  R£n6  was  the  original  claimant. 
It  appearing  that  this  tract  of  land  Is  fronting 
on  Bayou  la  Libert^,  bounded  below  by  the 
tract  of  land  of  Mr.  Girod,  and  above  by  a  tract 
-of  land  belonging  to  claimant,  it  is  ordered  that 
this  claim  be  located  and  surveyed  with  the 
front  extending  on  said  Bayou  from  the  land 
of  said  Jirod  to  that  of  claimant  above,  and 
from  these  points  on  the  Bayou  to  run  back  for 
■quantity. 

Given  under  our  hands  this  2l8t  day  of  Sep- 
tember, 1826. 

(Signed)  Sam'l  J.  Raknbls, 

Regiater. 
William  Einchbk, 
Receiver." 

(8)  A  plot  of  survey  made  by  G.  C.  Van 
Zandt,  Surveyor,  under  the  order  just  decided. 

The  Act  of  Conjfress  of  25  April,  1812,  ch. 
47,  of  the  Session  Acts,  authorized  the  appoint- 
ment of  a  commissioner,  for  the  purpose  of  as- 
-certalning  the  titles  and  claims  to  land  in  the 
district  of  country  west  of  Pearl  River,  south 
of  the  Mississippi  Territory,  and  east  of  the 
Mississippi  and  the  Island  of  Orleans,  within 
which  district  of  country  the  land  now  in  dis- 
pute lies.  By  the  provisions  of  the  Statute,  it 
WAS  the  special  duty  of  the  Commis-sioner  to 
call  for,  and  receive  from  the  inhabitants  of 
said  district,  notices  and  evidences  of  claims 
And  titles  to  land  derived  from  the  French, 
Spanish,  or  British  Governments,  who  had 
formerly  held  the  country — which  notices  and 
-evidences  of  claim  were  directed  to  be  record- 
ed in  books  to  be  open  for  that  purpose.  It  was 
further  made  the  duty  of  the  Commissioner  to 
report  to  the  Secretary  of  the  Treasury  upon 
the  claims  thus  notified  to  him  and  the  evidence 
furnished ;  which  report  the  Act  directed  to  be 
laid  before  Congress  at  the  next  session  there- 
after, for  their  determination  thereon. 

On  the  2d  of  January,  1816,  the  Secretary  of 
the  Treasury  transmitted  to  Congress  a  report 
made  by  James  O.  Crosby,  the  Commissioner 
-of  Land  Claims,  appointed  for  the  district  west 
of  I'eari  River,  under  the  Act  of  1813.  This 
report  is  printed  in  full  in  the  American  State 
Papers.  Public  Lands,  Vol.  III. 

The  report  classifies  the  claims  as  follows: 

B.  Claims  founded  on  orders  of  survey,  re- 
-quests,  permission  to  settle,  or  other  written 
evidence  of  claims,  derived  either  from  the 
French,  British  or  Spanish  authorities,  which, 
in  the  opinion  of  the  Commissioner,  ought  to 
be  confirmed. 

C.  ••*•••• 

D.  •**•••♦ 
4Uli 


In  this  report,  class  B,  No.  266,  reads  as  fol- 
lows: 

See  page  56  of  the  volume  of  American 
State  Papers  above  quoted. 
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Congress  does  not  appear  to  have  taken  iny 
decisive  act  on  this  report  until  the  year  1819, 
when  it  passed  the  Act  for  "adiufting  the 
claims  to  land,  and  establishing  land  oScia 
in  the  district  east  of  the  Island  of  Orleans." 

Ch.  228.  Session  Acts. 

(Here  the  Court  quoted  the  2d  and  12tb  sec- 
tions of  the  above  Act.) 

The  certificate  dated  June  8.  1820,  nom- 
bered  178,  offered  in  evidence  by  defendtat, 
was  given  under  the  above  provision  of  lawby 
the  Itegister  and  Receiver  for  that  land  district, 
Charles  O.  Cosby  and  Fulwer  Skipwilh. 

The  first  objection  made  to  it  by  plainliirs 
counsel  is,  that  the  Statute  did  not  authorize  a 
donation,  except  the  land  claimed  bad  been 
cultivated  and  Inhabited  by  the  claimant  pre- 
vious to  Dec.  30.  1808. 

It  is  quite  possible  that  such  may  have  ben 
the  intention  of  Congress.    But  the  section  is 

MC.S. 
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cloeged  with  provisos  wliich  conf  ase  its  sense, 
and  render  it  difHcult  for  us  to  pronotttce, 
tliat  tlie  Register  and  Receiver  were  wrong  in 
«oming  to  tlie  opposite  conclusion.  Ttie  Stat- 
ute itself,  however,  provided  a  tribunal  of  re- 
vision for  such  certificates,  to  wit:  The  Com- 
missioner of  the  General  Land  OfiSce  toolc  that 
onleal.  The  certificate  in  question  does  not 
appear  to  have  been  ever  submitted,  although 
thirty  years  and  more  elapsed  between  its  dale 
and  the  commencement  of  this  suit.  But  fiom<> 
aix  years  later,  and  when  other  individuals 
had  succeeded  to  Cosby  and  Skipwith  in  the 
office  of  Register  and  Receiver,  we  find  an  at- 
tempt made  to  amend  the  certificate,  by  cor- 
recting what-  are  called  errors  in  the  most  ma- 
terial parts  of  the  same. 

The  counsel  for  plaintiff  also  objects  to  the 
-certificate  of  June  8,  1820,  on  account  of  the 
vagueness  of  the  description  of  the  land  do- 
nated. We  consider  this  objection  to  be  well 
founded.  The  description  is  "one  thousand 
«rpents  situated  in  St.  Tammany."  It  is  plainly 
impossible  to  locate  land  by  such  a  description 
as  this,  and  when  such  is  the  case,  the  grant 
canproduce  no  effect. 

U.  a.  V.  Miranda,  16  Pet.,  153;  ViUalobotv. 
U.  8.,  10  How.,  541 ;  fT.  8.  v.  DeUtpine,  15  Pet., 
ai9;  Leeompte  v.  U.  8..  11  How.,  115; 
Ledmix  V.  Black,  5  La.,  An.  610. 

It  is  proper  here  to  mention,  that  the  order 
of  survey  of  Sept.  10,  1798,  mentioned  in  the 
■certificate,  is  not  produced,  although  formally 
called  for  by  the  opposite  party.  Had  such  an 
order  of  survey  ever  been  given  in  evidence 
before  the  Commissioner  of  Land  Claims,  it 
would  have  been  recorded  in  the  archives  of 
the  Land  Office. 

Acts  of  Congress  of  1812  and  1819,  above 
quoted. 

But  no  such  record  appears. 

It  was  probably  a  consciousness  of  this  defect 
in  hid  title  whiqh  induced  the  defendant's  an- 
-cestor  to  procure  from  Rannels  and  Einchen, 
the  successors  of  Cosby  and  Skipwith,  in  the 
office  of  Regi"ler  and  Receiver  of  the  Land 
Office  at  St.  Helena,  the  order  of  location  and 
survey  of  Sept.  21, 1826,  which  the  defendants 
offer  m  evidence. 

This  paper  sets  out  by  declaring  that  the 
first  certiflcate  bad  erroneously  stated  the  origin 
of  defendant's  title,  gives  another  and  totally 
different  origin  to  the  same  as  the  correct  one, 
and  orders  a  survey  to  be  made,  and  the  de- 
fendant's donation  to  be  located  on  the  Bayou 
Liberie,  between  the  lands  of  certain  proprie- 
tors named.  The  survey  of  Vanzandt  was 
made  in  conformity  to  this  order. 

We  view  the  amended  certificate  of  Sept.  21, 
1826,  and  the  survev  under  it  as  nuUitos,  for 
the  certificate  of  Cosby  and  Skipwith  followed 
strictly  the  report  of  the  Commissioner  of  Land 
Claims,  confirmed  by  the  Act  of  Congress  of 
March  8,  1819.  Therefore,  in  correcting  that 
certiflcate,  Rannels  and  Kinchen  took  upon 
themselves  to  correct  the  report  of  the  Com- 
missioner of  Land  Claims  and  to  make  the  Act 
of  Congress  apply  to  a  claim  which  was  not 
mentioned  in  that  report,  and  which  was  con- 
eequently  never  before  Congress. 

'The  Supreme  Court  of  this  State,  in  the  case 
of  Newport  v,  Cooper,  10  La.,  decided  that  the 
See  19  How. 


Register  and  Receiver  of  the  Land  Office  of  St. 
Helena  were  without  power  by  law  to  reverse 
and  annul  a  certificate  granted  by  their  prede- 
cessors. By  a  parity  of  reasoning,  are  they 
without  power  to  make  amendments  in  such  a 
certificate,  which  falsify  the  Act  of  Congress 
on  which  the  first  certiflcate  was  based?  If  the 
claimant  could  not  locate  the  land  claimed  by 
him  under  his  claim  as  presented  to  the  (com- 
missioner of  Land  Claims  and  reported  to  Con- 
crress,  that  was  a  miiforiune  which  the  oflicers 
of  the  Land  Office  of  St.  Helena  had  no  power 
to  remedy  by  fabricating  for  him  a  new  claim 
seven  years  after  the  action  of  Congress  upon 
the  report. 

The  defendant,  plaintiff  in  reconvention, 
having  failed  to  prove  any  title  to  the  land  in 
controversy,  the  judgment  of  the  District  Court 
must  be  affirmed. 

The  case  further  appears  in  the  opinion  of 
this  court. 

'Mr.  Louis  Janin,  fer  the  plaintiff  in  error. 

Mr.  J.  P.  Benjamin,  for  the  defendants  in 
error: 

It  is  obvious  that  the  only  clanse  of  the  25th 
section  of  the  Judiciary  Act  of  1789,  on  which 
the  jurisdiction  of  this  court  can  be  asserted 
with  any  show  of  reason,  is  that  which  gives 
it  power  to  review  the  decision  of  the  highest 
court  of  the  State,  "  where  is  drawn  in  question 
the  construction  of  any  statute  of  the  United 
States,  and  the  decision  is  against  the  title 
specially  set  up  under  such  statute." 

By  a  long  series  of  adjudications,  this  court 
has  established  the  rule,  that  in  order  to  give 
jurisdiction  under  this  statute,  "it  must  ap- 
pear by  the  record  that  one  of  the  questions 
stated  in  the  25th  section  of  the  Act  of  1789  did 
arise  and  was  decided  in  the  state  court ;  and 
that  it  was  not  sufficient  that  it  might  have 
arisen  or  been  applicable." 

MaecweU  v.  Newbold,  18  How.,  516. 

The  jury  found  a  general  verdict  in  favor  of 
Blanc,  on  all  the  issues  in  the  cause,  thus  de- 
ciding that  Cousin's  claim  under  the  Act  of 
Congress  had  been  lost  to  him  and  acquired  by 
Blanc. 

This  verdict  and  the  judgment  rendered  in 
accordance  with  it,  stand  unreversed  by  the 
Supreme  Court  of  the  State,  and  cannot  be  re- 
versed by  this  court,  because  the  decision  is 
not  against  the  title  set  up  under  the  Act  of 
Congress.  The  decision,  on  'the  contrary,  is 
rather  in  affirmance  of  that  title,  because  it  as- 
serts that  title  to  be  good  in  the  possession  of 
Blanc,  who  has  succeeded  to  Cousin's  rights  by 
prescription.  Just  as  he  would  have  done  by 
purchase.  The  verdict  of  the  jury  is  conclu- 
sive of  the  case. 

Paraons  v.  BecUjard,  3  Pet.,  488. 

The  Supreme  Court  of  Louisiana  has  not  de- 
cided against  the  title  of  Cousin,  as  conferred 
on  him  by  the  Act  of  Congress.  The  court 
determines  only  that  the  officers  of  the  United 
States  have  acted  erroneously  and  without  au- 
thority of  law,  in  locating  and  surveying  the 
land  confirmed  by  Congress  to  Cousin.  The 
decision  of  the  court  treats  as  null  and  void 
acts  of  public  officers  done  since  the  passage  of 
the  law. 

The  case  is  entirely  analogous  with  Me- 
Donogh  v.  MUlaudon,  3  How.,  704. 
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Mr.  Juttiee  Catron  delivered  the  opinion  of 
tlieouiirt: 

Evariste  Blanc  sued  Terence  Cousin,  in  the 
Eighth  District  Court  of  Louisiana,  invoking 
the  aid  of  that  court  to  settle  a  disputed  bound- 
ary between  the  plaintiff  and  defendant. 

Cousin,  instead  of  responding  to  the  action, 
for  the  purpose  of  settling  boundary,  filed  an 
answer,  denying  Blanc's  title  to  the  property 
described  in  bis  petition,  and  setting  up  title  in 
himself,  and  claiming  damages  against  Blanc, 
who  joined  issue  on  the  answer,  and  denied 
the  validity  of  the  title  asserted  by  Cousin. 
This  turned  Cousin  into  a  plaintiff  (as  the  state 
courts  held),  and  imposed  on  him  the  burden 
of  proof  to  support  his  title.  It  was  adjudged 
in  the  District  Court,  on  the  documents  pre- 
sented by  Cousin,  that  he  had  no  title  whatever 
to  any  part  of  the  land  in  dispute;  and  so  the 
Supreme  Court  of  Louisiana  held  on  an  ap- 
peal to  that  court,  where  the  cause  was  reheard. 

Pending  the  appeal,  Blanc  died,  and  his 
widow  and  heirs  were  made  parties.  They 
prayed  the  benefit  of  the  judgment  of  the  court 
below,  and  also  that  it  might  oe  so  amended  by 
the  Supreme  Court  as  to  i^ive  them  the  benefl't 
of  all  that  Blanc  claimed  in  his  petition — that 
is  to  say,  222.80  acres,  according  to  certificate 
No.  1280,  showing  a  regular  purchase  from 
the  United  States;  together  with  1.340  arpents 
in  superficies,  according  to  a  plan  annexed  to 
the  original  petition  of  Blanc;  that  they  might 
be  quieted  in  the  possession  thereof  as  owners, 
and  that  the  1,240  arpents  may  be  bounded  ac 
cording  to  the  plan.  And  to  this  effect  the 
court  gave  judgment. 

The  laws  of  Congress,  and  the  acts  of  the  of- 
ficers executing  them  in  perfecting  titles  to  pub- 
lic lands,  have  been  drawn  in  question,  and 
construed  by  the  decision  of  the  Supreme 
Court  of  Louisiana  in  this  case;  and  the  decision 
t)eine  against  the  title  set  up  by  Cousin,  under 
the  Acts  of  Congress  and  the  authority  exer- 
cised under  them,  it  follows  that  jurisdiction 
is  vested  in  this  court,  by  'the  25th  section  of 
the  Judiciary  Act,  to  examine  the  judgment  of 
the  State  Court;  and  in  doing  so,  we  refer  to 
the  opinion  of  that  court,  which  is  made  part 
of  the  record  by  the  laws  of  Louisiana,  and  is 
explanatory  to  the  jud^ent,  of  which  it  is 
there  deemed  an  essential  part.  We  refer  to 
the  opinion,  in  order  to  show  that  questions 
did  arise  and  were  decided,  as  required,  to  give 
this  court  jurisdiction.  9  How.,  9.  This  is 
necessarily  so  in  cases  brought  here  by  writ  of 
error  to  the  courts  of  Louisiana,  because  no 
bill  of  exceptions  is  necessary  there,  when  ap- 
peals are  prosecuted.  The  court  of  last  resort 
acts  on  the  law  and  facts  as  presented  by  the 
whole  record. 

By  relying  on  this  source  of  information,  as 
to  what  questions  were  raised  and  were  de- 
cided by  the  Slate  Court,  we  are  relieved  from 
all  difficulty  in  this  instance. 

Cousin's  claim  is  assumed  to  have  originated 
in  a  Spanish  order  of  survey  laid  before  the 
proper  commissioner  appointed  under  the  Act 
of  April  25,  1812,  whose  duty  it  was  to  receive 
notices  and  evidences  of  claims,  which  were 
ordered  to  be  recorded  by  the  commissioner. 
It  was  made  the  duty  of  the  commisfuoner  to 
report  to'  the  Secretary  of  the  Treasury  upon 
claims,  and  the  evidences  thereof,  thus  notified 
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to  him;  which  report  the  Act  directed  should  be- 
laid before  Congress  by  the  Secretary. 

In  January,  1816,  the  report  was  transmitted 
by  him  to  Congress.  By  the  Act  of  March  8d, 
1819,  Congress  legislated  in  regard  to  the 
claims  reported.  By  that  Act,  two  land  dis- 
tricts were  established  east  of  the  Island  of 
New  Orleans,  and  a  Register  and  Receiver  w»e 
provided  for  each. 

The  l>ook8  of  the  former  commissioners,  ia 
which  the  claims  and  evidences  of  claims  were 
recorded,  were  directed  to  be  lodged  with  the 
Register;  and  the  Register  and  Receiver  wete 
vested  with  power  "  to  examine  the  claims  rec- 
ognized, confirmed,  or  provided  to  be  granted," 
by  the  provisions  of  that  Act;  thej  were  in- 
structed to  make  out,  for  each  claimai)t  enti- 
tled in  their  opinion  thereto,  a  certificate  ac- 
cording to  the  nature  of  the  case,  pursuant  to 
the  instructions  of  the  Commissioner  of  the 
Oencral  Land  Office:  and,  on  the  presentation 
at  that  office  of  such  certificate,  a  patent  wa» 
ordered  to  be  issued.  Francis  Cousin's  claim 
was  within  the  above  description. 

As  no  provision  was  made  by  the  Act  of  1819, 
vesting  authority  in  the  Register  and  Receiver  to 
direct  m  what  manner  confirmed  claims  should 
be  located  and  surveyed,  it  was  (sec.  11)  left  to 
the  deputies  of  the  principal  surveyor  south  of 
Tennessee,  to  find  the  lands,  and  survey  them 
accoiding  to  theirown  judgment.  Then,  again, 
the  surveyors  had  no  authority  to  adjust  con- 
flicting boundaries,  and  therefore  further  legis- 
lation was  deemed  necessary;  and  accordingly 
the  Act  of  June  8,  1832,  was  rassed  by  Con 
gress,  giving  the  Registers  and  Receivers  power 
to  direct  the  manner  in  which  claims  should  be 
located  and  surveyed  (sec.  4),  and  power  was 
also  given  to  them  to  decide  between  parties 
whose  claims  conflicted. 

In  June,  1830,  the  Register  and  Receiver  gave 
Cousin  a  certificate  of  confirmation  under  the 
Act  of  1819.  They  certify  "that  claim  No. 
255  in  the  report  of  the  commissioner,  marked  B, 
claimed  by  Francis  Cousin,  original  claimant 
Stephen  Rene,  is  confirmed  as  a  donation,  and 
entitled  to  a  patent  for  one  thousand  arpents, 
situated  in  St.  Tammany,  and  claimed  under 
an  order  of  survey  dated  lOih  Sept.,  1788." 

No  Spanish  survey  was  found,  to  aid  the 
foregoing  description. 

In  18^6,  the  Register  and  Receiver  made  an 
order  of  survey,  as  follows: 

Land  Office,  8t.  Helena. 
Francis  Cocsin,  Certifioate  No.  1*8,  Datio 

JUNB  8th,  1U30. 

Francis  Cousin  claims  a  tract  of  one  thou- 
sand arpents  of  land,  situate  in  the  Parish  of 
St.  Tammany,  as  purchaser  from  his  father, 
Francis  Cousin,  deceased,  who  bought  it  from 
Louis  Blanc,  who  bought  it  from  the  original 
owner,  Gabriel  Bertrand,  and  in  virtue  of  cer- 
tificate No.  178,  dated  8th  June,  1820,  and 
signed  Charles  S.  Cosby,  Register,  and  Fulwer 
Skipwith,  Receiver,  in  which  certificate  it  isal- 
leged  by  this  claimant  that  it  is  erroneously 
set  forth  that  Stephen  Rene  was  the  original 
claimant;  it  appearing  that  this  tract  of  IsndB 
fronting  on  Bayou  La  Liberte.  bounded  below 
by  the  tract  of  land  of  Mr.  Girod,  and  above 
by  a  tract  of  land  belonging  to  claimant. 

'•  It  is  ordered  that  this  claim  be  located  and 
surveyed  with  a  front  extending  on  said  Ijayou, 
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from  the  land  of  said  Oirod  to  that  of  claimant 
«bove,  and  from  tliese  points  on  the  bayou  to 
run  back  for  quantity." 

The  Supreme  Court  of  Louisiana  held  the 
•cerliflcate  of  1820  so  vapie  as  not  lo  be  of  any 
value,  and  pronounced  it  void.  Furthermore, 
that  the  second  one  of  1826  departed  from  the 
<;ODtlrmation,  and  was  also  Invniid.     The  first 

Surported  to  he  for  land  derived  from  Stephen 
;6ne,  as  original  claimant;  and  the  second, 
for  land  of  which  Gabriel  Bertrand  was  the 
original  owner. 

The  Act  of  1 822  is  a  supplement  to  the  Act 
of  1819;  when  taken  together,  they  gave  the 
Register  and  Receiver  authority  to  declare  what 
land  bad  been  confirmed,  and  how  it  should  be 
surveyed.  Now,  if  it  be  true,  as  is  held  by  the 
Stale  Court,  that  the  certificate  of  1820  is  so 
vague  as  to  be  of  no  value  and  void,  then  it  fol- 
lows, that  another  could  tie  made  in  1826  which 
would  be  certain  in  its  description  of  the  land 
confirmed,  accompanied  by  an  order  of  survey. 
Whether  Rene  or  Bertrand  once  claimed  the 
land,  is  immaterial.  The  confirmation  is  an 
incipient  United  States  title,  conferred  on 
Cousin,  which  our  government,  in  its  political 
capacity,  reserved  to  itself  the  power  to  locate 
by  survey,  and  to  grant  by  the  acts  of  its  exec- 
utive officers;  with  which  acts  the  courts  of 
Justice  have  no  jurisdiction  to  interfere.  16 
How.,  403.  414. 

It  rested  with  the  Register  and  Receiver  to 
ascertain  the  location  of  the  land  confirmed  to 
Cousin,  from  the  evidences  of  claim  recorded 
and  fileid  with  the  Register;  and  having  decided 
where  and  how  the  land  should  be  located  and 
surveyed,  the  courts  of  justice  cannot  reverse 
that  decision ;  the  power  of  revision  is  vested  in 
the  Commissioner  of  the  General  Land  Otfice. 

It  is  proper  here  to  say,  we  do  not  hold  that 
the  certificate  of  1820  was  void,  because  it  was 
loo  vague  to  authorize  a  survey  of  the  land. 
It  established  the  fact  that  Cousin's  claim  was 
one  of  those  described  in  the  Act  of  18 19,  which 
had  been  confirmed.  The  Act  of  1822  was 
remedical;  its  main  object  was  to  confer  power 
on  the  Register  and  Receiver  to  amend  vague 
descriptions;  so  vague  that  patents  could  not 
issue  on  them,  as  required  by  the  Act  of  1819. 

The  amendmeni  was  effectually  made  in  tJiis 
instance  by  the  order  of  survey  of  ls26:  and, 
when  the  survey  was  executed  according  to 
that  order,  the  United  States  Government  was 
bound  by  it  until  it  was  set  aside  at  the  General 
Land  Office. 

The  Act  of  March  8,  1881,  authorized  a  sur- 
veyor-general to  be  appointed  for  the  State  of 
Louisiana,  whose  duty  it  was  to  cause  confirmed 
claims  lo  be  surveyed ;  and  the  Registers  and  Re- 
ceivers were  again  empowered  (sec.  6)  to  decide 
in  caws  of  contested  boundaries,  and  conse- 
oueotly  to  control  the  surveys.  On  the  32d  of 
December,  1846,  the  official  survey  (accompa- 
nied by  a  plai)  of  the  claim  of  Fr!kncis  Cousin, 
was  approved  at  the  SurveyorGcneral's  office. 
This  is  known  as  Vanzaudt's  survey,  and 
is  the  »ne  relied  on  by  Cou«in  in  his  defense. 
A  copy  thereof,  dulv  certified  as  a  record  of 
the  Surveyor  Oeperal's  office,  is  found  in  the 
record;  and  which  copy  the  Act  of  1831  (sec. 
-5)  declares  slull  be  admitted  as  evidence  in  the 
courts  of  justice. 

The  Act  of  1881  (sec.  6)  further  declares  (ds 
8m  19  How. 


respects  interfering  claims)  "  that  the  decisions 
of  the  Register  and  Receiver,  and  the  surveys 
^and  patents  that  may  be  issued  in  conformity 
thereto,  shall  not  in  anywise  be  considered  as 
precluding  a  legal  investigation  and  decision 
Dy  the  proper  judicial  tribunals  between  the 
parlies  lo  any  such  interfering  claims,  but  shall 
only  operate  as  a  relinquishment  on  the  part  of 
the  United  States  of  all  title  to  the  land  in 
question."  The  foregoing  reservation  applies 
here;  Cousin's  survey  extended  in  depth,  from 
Bayou  Liberie,  so  as  to  include  222.80  acres  of 
land,  which  had  been  purchased  of  the  United 
States  by  Francis  Alpuenle.  and  on  the  4th  of 
March,  1844  (before  Cousin's  survey  was  made), 
duly  conveyed  to  the  plaintiff,  Blanc,  as  part 
of  the  succession  of  Alpuente. 

Title  to  this  land  is  claimed  by  Cousin  by 
force  of  his  confirmation,  rendered  certain  by 
his  survey  of  1846;  and  which  claim  was  re- 
jected by  the  Supreme  Court  of  Louisiana, 
when  they  rejected  Cousin's  title  as  set  up. 

We  are  of  opinion  that  Cousin's  title  had 
no  standing  in  a  court  of  justice  until  the  land 
was  surveyed,  an<}  the  survey  approved  as  a 
proper  one  at  the  Surveyor-General's  office ;  and 
that  therefore  the  United  States  could  lawfully 
sell  the  land,  and  give  tiile  to  Alpuente.  8 
How.,  806.  The  mere  loose  order  of  survey, 
made  in  1826,  by  the  Register  and  Receiver,can- 
not  be  recognized  in  this  case  as  conferring  any 
vested  interest,  as  against  Alpuente,  to  the 
222.80  acres  purchased  by  him;  and  to  this  ex- 
tent the  decision  of  the  Supreme  Court  of 
Louisiana  is  proper.  But  as  respects  aU  other 
parts  of  Cousin  8  survey,  it  furnishes  'pnma 
facta  evidence  of  title  in  him,  subject  to  be  con- 
tested by  the  opposing  title  of  Blanc,  if  he  has 
any  by  prescription  or  otherwise. 

We  order  that  the  judgment  be  reverted  and 
the  eauee  remanded  to  the  Supreme  Court  of 
Louieiana,  lo  be  farther  proceeded  in. 

Cited -24  How.,  861 ;  14  Wall.,  687 ;  20  Wall.,  668 ;  21 
Wall..  688.  , 


ISAAC  HARTSHORN  and  DANIEL  HAY- 
WARD,  Flftt.  in  Br., 

V. 

HORACE  H.  DAY. 

(See  8.  C,  19  How.,  211-224.) 

Patents — agreements  which  tran&fer^aiiure  of 
consideration  of  sealed  instrument,  in  action  at 
law,  not  a  defense,  as  between  parties  and 
ptivie*  lo  the  deed,  when  it  hat  been  partly 
executed. 

An  arreement  by  tbe  patentee  to  assign  to  an- 
otber  a  renewed  patent  as  soon  as  it  was  obtained, 
vests  in  sucb  other  equitably  tbe  entire  interest  in 
the  patent  durinK  sueo  extended  term. 

A  second  aKreemeot  made,  to  place  his  patent  so 
that  it  may  Inure  to  tbe  benefit  of  racb  other  and 
his  licensees,  and  appointing  an  agent  of  tbe  latter 
a  trustee  and  attorney  irrevooable  to  bold  said  pat- 
en t.  so  that  no  one  shall  have  a  license  without  said 
trustee's  conf«nt,  reserving  the  right  to  use  it  In 
bis  personal  business,  transferred  tbe  patentee's 
entire  Interest  and  ownership  to  sucb  other  and  his 
licensoes. 

Note.— Potent*.  AtriQnment  before  <iwu<n(7  and 
rt-imming  patent,  tran>fenv>hena»rionmentexlentl- 
ed  term.  See  note  to  Qayler  v.  WUder,  51  U.  8.  (10 
How.),  447. 
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A  personal  stipulation  in  the  R^reement  to  pay 
the  patentee  an  annuity,  not  being  a  condition  to 
the  vesting  of  the  Interest  In  the  patent  In  the  as- 
signee, the  omission  to  pay  the  annuity  did  not  give 
the  patentee  a  right  to  rescind  the  contract,  or 
remit  to  him  his  interest  as  patentee. 

In  a  court  of  law,  in  an  action  on  a  sealed  instru- 
roent,  failure  of  consideration  cannot  be  shown  as 
between  parties  and  priyies  to  the  deed  for  the 
purpose  of  aroiding  it,  especially  where  there  has 
been  a  part  execution. 

(Hr.  Justice  Curtis,  having  been  of  counsel,  did 
.  not  sit  in  this  cause.) 

Arffued  Dee.  S4, 1856.     Decided  Jan.  S7,  1867. 

F  ERROR  to  the  Circuit  Court  of  the  United 
Stati>8  for  the  District  of  Rhode  Island. 

This  action  was  brought  in  the  Circuit  Court 
of  the  United  States  for  the  District  of  Rhode 
I»land,  by  the  defendant  in  error,  against  Isaac 
Hartshorn  and  Daniel  Hayward,  to  recover 
damages  for  the  infringement  of  a  certain  pat- 
ent granted  to  one  Chaffee,  which  had  been  as- 
signed bv  him  to  the  plaintiff. 

The  defendants  pleaded  the  general  issue, 
and  also  four  special  pleas.  They  also  gave 
notice  of  several  defenses  under  the  plea  of 
general  issue.  The  plaintiff  demurred  to  the 
four  special  pleas,  and  the  demurrer  was  sus- 
tained by  the  court. 

The  questions  at  issue  were  very  fully  in- 
vestigated on  the  trial  below,  the  trial  occupy- 
ing a  period  of  six  weeks.  It  resulted  in  a  ver- 
dict and  judgment  in  behalf  of  the  plaintiff  for 
$4,000  damages,  with  costs. 

The  defendants  then  brought  the  case  here 
on  a  writ  of  error. 

The  record  of  the  case  covers  over  1,000 
printed  pages.  It  would  be  difficult  to  give 
here  any  adequate  idea  of  it«  contents,  and  no 
attempt  is  made  to  do  so,  as  the  case  sufficient- 
ly appears  in  the  opinion  of  the  court. 

Mettn.  James  T.  Brady.  Chaa.  O'- 
Conor  and  Samuel  Ames,  for  plaintiffs  in 
error: 

I.  The  agreement  of  May  23.  1850,  was  a 
valid  executory  agreement  by  Chaffee,  to  sell 
and  convey  to  Goodyear  the  renewed  patent 
when  it  should  issue.  Upon  its  issue,  the  equi- 
table ownership  vested  in  Goodyear. 

(a)  Such  a  future  possibility  may  be  effectu- 
ally assigned,  and  when  done  fairly  for  a  good 
consideration,  is  consistent  with  the   patent 

,•5  Stat,  at  L.,  121,  sees.  11,  18:  Curtis  on  Pat- 
ents, sees.  188,  189, 260;  TToedirortA  v.  Sherman, 
8  Story,  171 ;  WU»on  v.  Rouneau,  4  How..  678, 
680.  690.  691,  698,  694.  702. 

(ft)  Chaffee  had  a  right  to  demand  the  pay- 
ment of  the  |1,500  at  the  very  time  when  the 
a^^signment  was  to  be  made. 

Tompkim  v.  Elliot,  5  Wf-nd..  498. 

3.  Chaffee  having  by  the  agreement  of  Sept. 
51  h,  1850,  wilhout  notice  to  Goodyear,  without 
his  consent,  and,  as  it  would  appear,  against  bis 
will,  made  another  deposition  of  the  patent,  and 
having  thereby  put  it  entirely  out  of  his  (Chaf- 
fee's) power  to  execute  a  formal  assignment  to 
Goodyear,  and  thus  entitle  himself  to  the  pay- 
ment of  the  11,500  by  Goodyear,  which  formed 
I  he  only  condition  prece<lent  to  the  complete 
investiture  of  Goodyear  with  at  leant  the  wliole 
equitable  ownership  of  the  patent,  he,  Chaffee, 
and  Day,  his  assignee,  are  precluded  from 
availing  themselves  of  such  non-payment  by 
Goodyear,  as  an  objection  to  the  use  of  the 
<{0H 


patented  invention  by  Goodyear  and  his  licens- 
ees. 

Hochtter  v.  DeLa  Tour,  2  El.  &  B.,  688,  and 
cases  cited. 

(a)  This  proposition  is  not  in  any  way  af- 
fected by  the  circumstances  that  the  agreement 
of  September  5,  1850.  recites  an  agreement  be- 
tween Chaffee  and  Goodyear,  different  from 
that  which  is  contained  in  the  instrument  of 
May  28,  1850. 

(ft)  Neither  is  the  proposition  above  stated 
affected  by  the  circumstances  of  Judson's  con- 
nection with  the  agency  for  Goodyear  and  his 
licensee,  or  by  JucSon's  defects  in  performing 
any  engagement  into  which  he  entered,  by  the 
instrument  of  September  6, 1850. 

8.  The  agreement  between  Chaffee  and  Jud- 
son,  dated  September  5,  1850,  construecrl^  it- 
self alone  or  in  connection  with  the  supplement 
thereto,  dated  November  12, 1861,  and  whether 
read  in  the  light  of  surrounding  and  attending 
circumstances  or  without  such  aid  (6  Pet ,  68), 
was.  on  the  part  of  Chaffee,  an  executed  con- 
tract. No  further  act  of  any  kind  was  to  be 
performed  on  his  part;  and  as  it  contained  no 
condition  subsequent  or  any  clause  of  cessnr, 
nor  any  reservation  of  power  to  rescind  for  any 
cause,  the  interest  vested  by  it  in  Judson  lod 
his  eeetuis  que  trust,  could  not  be  devested  by 
Judson's  omission  to  make  prompt  and  puncimd 
payments  of  the  annuitv. 

BrookA  V.  StoUey.  8  McLean,  526;  Woodvsorlh 
V.  Weed,  1  Blatchf.,  165. 

(a)  The  defense  rested  on  the  title  claimed 
under  an  executed  contract,  and  consequently 
the  decisions,  touching  the  performance  of  » 
condition  precedent,  required  to  be  averred  and 
proved  in  actions  at  common  law  to  enforce  tlie 
performance  of  executory  contracts,  have  no 
application.  But  if  the  .principle  of  those  de- 
cisions were  applied,  it  would  not  justify  the 
rescission  attempted  in  the  case. 

Cfunninghamr  jV(»T«fi,10JohDS..838;  7'om;>- 
Idnii  V.  EOiot,  5  Wend.,  498;  PhUaddphia,  de., 
S.  a.  V.  //©to..  13 How.,  839. 

(ft)  The  most  familiar  principles  of  law  were 
violated  by  the  instruction  that  Chaffee  had  a 
right  to  rescind  this  transfer,  in  case  Hr.  Jud- 
son and  the  licensees  had  not  lived  up  to  the 
agreement,  by  regularly  paying  the  installmeni* 
of  Chaffee's  annuities. 

Boone  v.  Myre,  1  H.  Bl.,  278,  note;  6  Mees& 
W.,  698. 

4.  Although  it  is  not  deemed  material  wheth- 
er the  interest  acquired  by  Judson,  under  the 
agreements  between  him  and  Chaffee,  was  of 
an  equitable  or  legal  character,  it  is  submitted 
that  the  whole  legal  title  to  the  patent  ww 
thereby  vested  in  Judson,  subject  to  the  license 
reserved  to  Clmffee,  to  use  the  invention  in  bi» 
own  business. 

No  particular  form  of  words  being  in- 
quired to  constitute  a  legal  assignment  of  a  pat- 
ent, and  as  Judson  was  constituted  a  "  trustee 
to  hold  said  patent  and  have  control  of  it,"  it 
seems  clear  that  the  ownership  was  transferred 
to  him. 

Tiernan  v.  Jaeknon,  6  Pet..  580;  Rogrrf^- 
LindMy,  18  How.,  444;  Hunt  v.  Boxumanier,  f 
Wheal.,  174. 

6.  If  the  grant  or  agreement  of  Sept.  6, 1860. 
is  to  be  regarded  as  having  been  authenticated 
by  the  seal  of  Chaffee,  and  the  actual  execudon 
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by  bim,  when  of  sound  mind,  full  age,  and 
witb  knowledge  of  its  contents  was  establistied, 
neither  Chaffee  nor  Day,  the  plaintiff,  who  was 
bi«  assignee  and  privy  in  estate,  could  he  per- 
mitted to  allege  or  prove,  in  a  court  of  common 
law,  for  the  purpose  of  defeating  such  grant  or 
agreement,  or  for  the  purpose  of  varying  its  ef- 
fect, that  Chaffee  was  induced  to  execute  it 
by  threats  of  a  lawsuit  or  of  hostility,  or  by 
false,  deceitful  or  fraudulent  representations. 

(a)  This  proposition  is  consistent  with  those 
decisions  which  allow  a  party  to  a  deed  to  show 
that  his  agent,  attorney  or  trustee  by  whom  it 
was,  executed,  or  the  agent  of  the  law  for  that 
purpose,  transcended  or  did  not  pursue  bis  au- 
tbority.  and  it  is  also  consistent  with  the  decis- 
ions which  allow  a  stranger  to  a  transaction  to 
impeach  it  for  fraud  upon  him. 

Jaeluon  v.  OrafU,  18  Johns.,  113;  iiAoodM  v. 
8eUn,  4  Wash.  C.  C,  721;  (kmyzev.  Burke.  12 
Pet.,  28;  Oregg  v.  Sayre,  8  Pet.,  244;  Roger* y. 
Brent.  6  Gill. ,  57fl ;  Krider  v.  Lafferty,  1  Whart. , 
314:  10  Johns.,  229;  22  Wend.,  845;  10  N.  H.. 
865. 

(6)  It  is  also  consistent  with  the  cases  which 
allow  the  consideration  clause  of  a  conveyance 
by  deed  to  be  contradicted,  explained  or  varied 
by  parol  proof. 

McOrea  v.  Purmort.  16  Wend.,  478:  Wilkin- 
ton  V.  Seott,  17  Mass.,  267. 

(o)  It  is  consistent  with  the  cases  allowing  a 
party  to  a  contract,  who  had  been  deceived,  to 
elect  that  such  contrdfet  should  stand,  and  main- 
tain an  independent  action  against  the  deceiver 
for  fraud. 

AUaire  v.  Whitney,  1  Hill.  486;  1  N.Y.,  808; 
Lome  T.  Twsktrr,  4  C.  &  P.,  16. 

(d)  It  is  well  established  that  such  evidence 
\»  not  admissible  for  such  a  purpose  in  a  court 
of  common  law. 

Legh\.  Legh.  Bos.  &  P..  447;  1  Camp.  N.P., 
898:  Ma»on  v.  DitcKboume.  1  Moo.  &  K.,  460; 
Edvaardi  v.  Brmen.  1  Tyrw.,  182,  196;  Van 
ViUkenburg  v.  Rouk.  12  Johns.,  338;  Vronman 
V.  Phelps.  2  Johns.,  179;  Dorr  v.  MurmeU,  18 
Johns.,  481 ;  Parker  v.  Parmele,  20  Johns.,  184; 
Pranehot  v.  Leach,  6  Cow.,  507;  Steven*  y.Jud- 
ton.  4  Wend.,  473;  Dale  y.  Sootevelt  9  Cow., 
SU-.SXocumy.  Detpard.  8  Wend.,  619;  IN. Y., 
310;  Fayv.  Richard*,  21  Wend.,  627. 

6.  The  court  below  erred  in  admitting  the 
eyidence  of  Woodman  and  Chaffee,  touching 
the  alleged  fraudulent  representations,  and  also 
iu  submitting  the  allegation  of  fraud  to  the  jury, 
notwithstanding  WoMman's  professed  non-rec- 
ollection that  the  instrument  bore  a  seal  when 
executed,  and  his  asserted  but  groundless  dis- 
belief of  that  fact. 

Deed,  or  not,  was  the  only  question  for  the 

WineheU  v.  Latham,  6  Cow.,  689;  Curti*  v. 
linU.  1  South.  (N.  J.),  148;  Poeoekx.  Headriekt, 
HQ.  &J..427. 

The  admission  in  the  agreement  of  Nov.  12, 
18-51.  was  conclusive  evidence  that  Chaffee's 
transfer  of  Sept.  5,  1850,  was  under  seal. 

Carter  v.  A*tor.  4  Pet.,  83;  Crane  v.  Morrit, 
6  Pet.,  Wd-.Hprigg  v.  Bank.  10  Pet.,  265:  Denn 
V.  Brewer,  Coxe,  N.  J..  172;  Lain»on  v.  Tre- 
mere,  1  Ad.  &  E.,  792;  Homer  y.  &a/fe.2  Bos.A 
P.,  802;  Bimman  v.  Taylor,  3  Ad.  &  E..  278; 
»  McLean,  526: 20  Johns.,  134;  CuHer  v.  Bmcer, 
11  Ad.  &  E.,  N.  8.,  985. 
See  19  How. 


7.  Independently  of  the  positions  assumed  in 
the  preceding  fifth  and  sixth  points,  the  court 
erred  in  submitting  it  to  the  jury,  to  find  that 
the  instrument  of  Sept.  5.  1850.  was  obtained 
by  fraud,  because  there  was  no  legal  evidence 
in  the  case  to  support  that  allegation. 

The  party  allegmg  the  fraud  admitted  on  his 
examination  that  he  was  not  misled  or  de- 
ceived. It  was  immaterial  whether  Judson's 
representations  were  true  or  not. 

Story's  Eq.,  sec.  208. 

Eighth  point.  The  third  and  fourth  pleas 
were  good. 

Ninth  point.  The  judgment  on  the  demur- 
rer to  the  third  and  fourth  pleas,  should  be 
reversed,  and  the  verdict  set  aside; 

ifettr*.  v.  Richardson,  T.  A.  Jenckes, 
F.  P.  Stanton  and  R.  H.  CHllet,  for  the  de- 
fendant in  error: 

The  counsel,  after  discussing  the  validity  of 
the  patent,  tbe  claim  of  infringement,  of  diam- 
ages.  and  the  rulings  upon  the  evidence,  pro- 
ceeded as  follows: 

1.  The  i>aper  of  the  6th  of  September,  I860, 
supposing  it  to  have  been  untainted  with  fraud, 
conveyed  no  interest  in  the  extended  patent  to 
Judson,  or  to  Goodyear  and  his  licensees.  There 
is  no  word  of  grant  or  conveyance  in  it.  It  does 
not  purport  to  give  a  license  directly  to  Good- 
year or  his  licensees.  It  gives  Judson  no  power 
to  grant  licenses  to  anyone. 

iThe  facts  disclosed  by  the  instrument,  and 
with  reference  to  which  it  was  made,  are: 

First.  That  Chaffee  had  procured  an  exten- 
sion of  his  patent. 

Second.  'That  previous  to  the  extension,  the 
patent  had  stood  in  the  name  of  Charles  Good- 
year, who  held  it  fur  the  benefit  of  himself  and 
his  licensees. 

Third.  That  Goodyear  for  himself,  and  the 
previous  licensees  of  the  Chaffee  patent  under 
Goodyear,  bad  agreed  to  be  at  the  expense  of 
applying  for  the  extension,  and  to  pay  an  allow- 
ance for  the  use  of  the  patent,  if  extended. 

Fourth.  That  Goodyear  and  these  licensees 
have  failed  to  perform  this  contract,  and  that 
William  Judson,  who  had  been  the  managing 
agent  for  Chaffee  in  procuring  the  extension, 
had  intervened  and  paid  individually,  or  be- 
come liable  to  pay,  the  expenses  of  procuring 
the  extension. 

Fifth.  That  Chaffee  was  liable  to  pay  these 
expenses  to  Judson,  the  amount  of  which  had 
been  large  and  was  then  uncertain. 

The  object  of  the  paper  was  twofold : 

First.  To  provide  means  to  pay  Judson  for 
his  outlay  and  services. 

Second.  To  provide  that  Goodyear  and  the 
former  licensees  under  Goodyear,  should  have 
the  benefit  of  the  agreement  recited,  upon  their 
coming  in  and  performing  the  conditions  re- 
quired of  them.  With  this  view  Chaffee  ap- 
pointed Judson  his  attorney  and  trustee,  to 
hold  and  to  have  control  of  "the  patent,  so  that 
these  objects  might  be  effected.  Chaffee  agreed 
that  he  would  not  license  any  others  than  the 
former  licensees,  without  Judson's  con."<ent. 

This  contract  was  entirely  executory.and  sub- 
ject to  rescission  at  any  time  for  the  failure  to 
comply  with  its  provisions. 

3.  'The  paper  of  Sept.  5. 1850,  offered  a  license 
to  no  person,  except  those  who  bad  aright  to 
use  theChaffcu  patent  at  tbe  time  of  itsextension. 
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Hartshorn  bad  no  license  to  use  the  inventions 
■of  either  Goodyear  or  Chaffee,  during  the  orig- 
inal term  of  the  Chaffee  patent.'  His  license  to 
use  Goodyear's  inventions,  was  given  on  the  Ist 
of  February,  1851. 

8.  The  legal  title  of  the  patent  remained  in 
■Chaffee,  and  any  action  at  law  for  an  infringe- 
ment, must  have  been  brought  in  his  name  t>e- 
fore  his  assignment  to  the  defendant  in  error. 

4.  The  instrument  bearing  date  Nov.  12, 
1851,  being  between  the  same  parties,  and  hav- 
ing relation  to  the  same  subject  matter,  and 
purporting  to  be  made  for  the  purpose  of  cor- 
recting errors  and  omissions  in  the  instrument 
of  Sept.  6,  1850,  ihe  two  must  lie  taken  to- 
gether as  on^instrument,  and  be  so  construed. 

6.  This  instrument  makes  clear  what  was  of 
doubtful  construction  in  the  former  paper,  and 
defines  and  limits  the  power  of  Judson,  and 
the  rights  and  interests  which  Qoodyenr  and 
his  licensees  were  to  receive,  and  sets  forth  the 
conditions  on  which  they  were  to  receive  them. 

Judson  is,  for  the  first  time,  empowen^  to 
grant  licenses  as  Chaffee's  attorney,  and  Good- 
year and  his  licensees  are  to  iiave  licenses 
through  Judson,  solely  upon  the  condition  of 
their  severally  contributing  their  share  of  the 
amount  due  Judson  for  services  and  expenses. 

Mr.  Judson  was  not  empowered  to  license  any 
others  but  the  Goodvear  licensees. 

With  respect  to  all  other  persons,  the  power 
to  license  was  annexed  to  the  legal  title  which 
remained  in  Chaffee.  Judson  was  authorized 
to  sue  infringers,  but  he  was  not  required  to  do 
so.  If  the  Goodyear  licensees  should  not  com- 
ply with  the  condition  on  which  they  were  to 
receive  the  license  to  use  the  Chaffee  patent, 
they  mi^bt  be  sued  as  infringers,  and  Judson 
-could  reimburse  himself  out  of  the  damages,  or 
by  compromising  the  suit  by  giving  them  a  li- 
cense on  the  terms  required.  Chaffee  had  a 
right  to  impose  this  or  any  other  condition,- 
and  he  was  mterested  in  having  this  condition 
performed,  as  he  would  thereby  oe  relieved  from 
his  debt  to  Judson. 

6.  Bo  far  as  regards  the  rights  of  Chaffee, 
Goodyear  and  his  licensees,  and  Judson,  this 
instrument  is  a  substitute  for  the  provisions  re- 
specting the  same  subject  matter  in  that  of 
Sept.  6,  1860. 

These  parties  are  bound  by  the  facts  recited 
in  it,  or  which  are  necessarily  to  be  inferred 
from  it. 

First.  That  Chaffee  was  the  owner  of  the 
extended  patent,  and  had  agreed  to  continue  to 
hold  it  for  the  benefit  of  Judson  and  of  Good- 
year and  of  his  licensees,  on  certain  terms. 

Second.  That  the  Goodyear  licensees  had  not 
come  in  under  the  previous  instrument  and  paid 
their  respective  portions  of  the  expenses  in  pro- 
curing the  extension,  and  consequently  Judson 's 
debt  was  unpaid,  and  Chaffee  was  not  dis- 
charged from  it. 

Third.  That  Judson  was  without  power  to 
license  anyone  under  the  previous  agreement, 
And  had  not  assumed  such  power,  and  that 
Chaffee  had  retained  that  power,  subject  to 
Judson's  approval  as  to  other  parties  than  the 
-Goodyear  licensees. 

Fourth.  That  Chaffee  was  still  willing  that 
the  Gtoodyear  licensees  should  obtain  a  license 
to  use  bis  patent  upon  the  terms  of  the  original 
agreement,  notwithstanding  they  bad  broken 
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that  agreement,  and  had  neglected  or  refused 
to  perform  that  part  of  it  for  so  long  a  period. 
Fifth.  That  no  licensees  had,  in  fact,  been 
given  to  anyone. 

7.  Neither  of  these  instruments  gives  Jnd- 
son  any  interest  in  the  patent  itself,  or  in  Uie 
profits  of  the  patent,  nor  do  they  give  him  a 
right  to  use  it,  or  to  license  others  to  use  it,  ex- 
cept upon  conditions  precedent,  Clearly  and 
distinctly  specified.  Chaffee  intended  to  give 
him  security  for  the  debt  due  him,  and  pointed 
out  the  fund  from  which  the  debt  was  to  be 
paid,  if  the  parties  named  should  keep  their 
agreement,  and  Judson  took  for  his  security  « 
mere  power  to  collect  his  dues  out  of  this  fluid, 
bv  selling  licenses  or  by  suing  for  damagea. 
The  only  interest  which  Judson  took,  was  in 
the  money  which  might  be  produced  by  licenaet 
or  by  suit,  and  to  the  extent  of  his  claim  for 
money  advanced  for  services  and  expenses. 

8.  This  instrument  of  Nov.  13,  1851,  was 
also  executory,  and  is  governed  by  the  rules  of 
law,  applicable  to  contracts  executory  in  their 
nature  and  to  powers. 

So  far  as  the  licenses  are  concerned.  Chaffee 
was  the  contrautinji[  party  on  the  one  part,  and 
Goodyear  and  his  licensees  on  the  other.  The 
contract  was  not  executed  until  the  licensees 
had  complied  with  the  conditions  under  which 
they  were  to  have  a  license,  and  Chaffee  parted 
witb  nothing  until  such  performance  by  them. 
If  they  neglected  or  refused  to  comply,  his 
right  of  rescission  was  perfect. 

So  far  as  Judson  was  concerned,  he  held 
merely  a  power,  from  the  proceeds  of  the  execu- 
tion of  which  he  was  to  be  paid,  and  to  that  ex- 
tent the  power  operated  as  s  security,  and  such 
power  was  revocable  at  any  time  upon  payment 
of  the  amount  of  the  debt. 

Power  to  sell  on  mortgages  are  declared  to 
be  irrevocable  In  terms,  but  tlie  deed  and  power 
together  are  canceled  by  payment  of  the  mort- 
gage debt. 

A  power  taken  for  security,  is  revocable  by 
the  death  of  the  grantor  of  the  power. 

Hunt  v.  Boutmaniere't  Eai'n,  8  Wheat., 
174. 

It  is  also  revocable  by  the  party  siving  it 

MawfiM  V.  MamjMd,  6  Conn.,~559. 

In  this  case,  the  principles  of  the  former 
case  are  adopted  and  carried  out  to  their  legiti- 
mate conclusions. 

A  power  is  irrevocable  only  when  there  is  an 
express  stipulation  that  it  shall  be  irrevocable, 
and  when  the  agent  has  an  interest  in  its  execu- 
tion. Both  of  these  circumstances  must  con- 
cur. 

Storjr  on  Agency,  sec.  476. 

The  interest  ceased  when  Judson  was  offered 
the  money  for  all  his  disbursements  and  serv- 
ices. There  is  no  stipulation  in  the  power  of 
Nov.  12,  1851,  that  it  shall  be  irrevocable. 

9.  If  the  paper  of  Sept.  16. 1850.  beconiitroed 
to  give  a  lictinse  directly  to  Goodyear  and  bis 
licensee8,upon  their  paying  the  expenses  and  an- 
nuity, then  such  license  is  revocable  if  the  con- 
ditions be  not  performed. 

The  instrument  contains  no  word  of  grant 
or  conveyance  known  to  the  common  law. 
There  are  no  covenants  which  would  create  tn 
estoppel.  The  Goodyear  licensees  obtained 
nothing  more  than  a  license  not  connected  with 
any  grant  or  made  part  of  any  grant. 
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Such  a  license  is  revocable  at  commoo  law. 

7%ama*  v.  Sorrttt,  Vaughn,  851. 

"  A  diopeosation  or  license  properly  passeth 
oo  iDterest.  nor  alters  nor  transfers  property  in 
•nytbing.  but  only  makes  an  action  lawful, 
which, witliout  it,  would  have  been  unlawful." 

Wood  V.  Leadbitter,  ISMces.  &  W.,  848. 

"  A  licence  is  in  its  nature  revocable." 

In  this  case,  the  whole  subject  of  license 
is  thoroughly  examined.  Licenses  to  use  pat- 
ented inventions  are  governed  by  the  rules 
and  analogies  of  the  common  law  respecting 
licenses  for  the  use  of  the  subjects  of  the  prop- 
erty. 

Brook»  V.  Byam,  2  Story,  526;  Curtis  on  Pat. , 
sec.  198;  Brook)  v.  StMey,  3  McLean,  628; 
Woodworth  v.  Weed,  1  Blalcbf.,  166. 

10.  Hartshorn  &  Co.  were  not  within  the 
class  of  persons  described  in  the  paper  of  Sept. 
6,  1860,  nor  in  the  class  to  whom  Judson  was 
authorized  to  give  licenses,  by  the  paper  of 
Nov.  12,  1851. 

They  were  not  licensees  under  the  Chaffee 
patent  in  connection  with  the  Qoodyear  patent, 
before  the  extension  of  the  Chaffee  patent. 

11.  The  question  of  the  performance  of  the 
oondition  of  the  papers  or  Sept.  5,  i850,  and 
Xov.  12,  1851 ,  after  the  papers  had  been  con- 
strued by  the  court,  was  a  question  of  fact  for 
the  jury;  and  under  the  instructions  given  them 
in  the  charge,  the  jury  have  found  that  there 
was  a  failure  on  the  part  of  Judson  and  of 
Goodyear  and  his  licensees,  to  perform  their 
part  of  the  agreement  of  Sept.  5.  18S0.  under 
which  their  beneficial  interest  is  alleged  to  have 
accrued:  that  the  annuity  stipulated  for  by  the 
agreement  of  Nov.  12,  1851,  bad  not  been  paid; 
that  the  Shoe  Associates  knew  of  the  non-pay- 
ment ;  that  Judson  was  the  agent  of  Ooodyear 
and  his  licensees  in  making  the  paper  on  Nov. 
13.  1861,  and  of  the  Shoe  Associates  in  all  mat- 
ters relating  to  the  Chaffee  patent  since  its  ex- 
tension ;  and  that  there  had  been  an  offer  in  good 
faith  to  repay  Judson  all  that  had  been  ex- 
pe^nded  by  himself  or  advanced  by  the  Shoe  As- 
sociates, on  account  of  this  extended  patent. 

12.  Ufwn  these  fact*,  the  revocation  of  the 
powers  given  to  Judson,  and  the  rescission  of 
those  contracts  was  proper  on  the  part  of  Chaf- 
fee. 

18.  The  title  did  not  pass  from  Chaffee  by 
the  contracts  of  May  28,  1860,  Sept.  6,  1860, 
and  Nov.  12.  1-851,  in  connection  with  the  in- 
strument executed  between  Ooodyear  and  his 
licensees,  dated  July  1st,  1848,  in  consideration 
of  Judson's  agreement  in  the  paper  of  Sept.  6, 
1850. 

First.  The  paper  of  May  28. 1850,  was  an  ex- 
ecutory agreement  between  Chaffee  and  Oood- 
year. So  far  as  the  extension  of  the  Chaffee 
patent  was  concerned  the  subject  matter  was 
in  expectancy;  no  title  passed  from  Chaffee  by 
this  paper. 

Second.  The  paper  of  Sept.  6,  1850,  is  be- 
tweeu  different  parties  from  those  of  the  pa- 
per of  May  23,  1850. 

Ite  recitals  show  that  the  agreement  of  May 
28,  1850,  had  been  abandoned,  and  no  title 
passed  by  this  paper. 

Third.  The  paper  of  Nov.  12, 1851,  purports 
to  be  nothing  more  than  a  mere  power,  and  no 
title  passed  by  that. 

Fourth.  The  paper  of  July  1,  1848.  is  be- 
See  Hi  How.  U.  &..  UooK  lb. 


tween  other  parties,  and  caniiot  operate  upon 
the  extension  of  the  Chaffee  patent,  unless 
Goodyear  has  acquired  a  title  to  it.  This  he 
would  not  have  done  by  either  of  the  above 
papers,  nor  by  anything  proved  in  the  cause. 

14.  One  test  of  the  right  of  rescission  or  rev- 
ocation, is  to  inquire  whether  the  contract  is 
one  that  a  court  of  equity  would  specifically  en- 
force under  the  circumstances  existing  at  the 
time  the  rescission  or  revocation  is  sought  to  be 
made. 

"  The  rules  of  law  relating  to  specific  per- 
formance, and  those  applied  to  the  rescission  of 
contracts,  although  not  identicallv  the  same, 
have  a  near  affinity  to  each  other. 

Boyee's  Exeeutort  v.  Orundy,  8  Pet.,  2l0, 
216.  / 

The  plaintiff  in  error  sets  forth  no  contract 
under  which  he  claims  a  license.  He  is  not 
within  the  class  of  persons  to  whom  Judson  was 
authorized  to  grant  licenses,  by  the  paper  of 
Nov.  12,  1861.  There  is  nothing  in  the  case 
to  show  that  he  could  state  a  contract  upon 
which  a  court  of  equity  could  have  compelled 
Chaffee  to  grant  him  a  license.  He  offered  no 
evidence  tending  to  prove  that  he  had  ever  paid 
anything  for  suph  a  license,  or  on  account  of 
such  a  license. 

Mr.  JusHee  Nelaon  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  the  judgment  of 
the  Circuit  Court  of  the  United  States,  holden 
by  the  District  Judge,  in  and  forthe  District  of 
Rhode  Island. 

The  action  was  brought  by  Day  against  the 
defendants  below  for  an  alleged  infringement 
of  a  patent  for  the  preparation  and  appflcation 
of  India  rubber  to  cloths,  granted  to  E.  M. 
Chaffee,  August  31st,  1836,  and  renewed  for 
seven  years  from  the  81st  August,  1860.  The 
plaintiff  claimed  to  be  the  assignee  of  the  patent 
from  Chaffee.  The  defendants  sought  to  pro- 
tect themselves  under  a  license  derived  from 
Charles  Goodyear,  whom  they  insisted  was  the 
owner,  and  not  Day,  of  the  renewed  patent. 
Ooodyear  became  the  owner  of  the  unexpired 
term  of  the  original  patent  on  the  28th  Julv, 
1844,  and  on  the  same  day  granted  to  certain 
persons,  called  "The  Shoe  Associates,"  the 
exclusive  use  of  all  his  improvements  in  the 
manufacture  of  India  rubber,  patented,  or  to 
be  patented,  during  the  term  of  any  patents  or 
renewals  which  he  might  own,  or  in  which  ho 
might  be  interested,  "so  far  as  the  same  are, 
or  may  be,  applicable  to  the  manufacture  of 
boots  and  shoes." 

The  defendants  claimed  a  license  under  the 
Shoe  Associates. 

Chaffee,  the  original  patentee,  made  appli- 
cation to  the  Commissioner  of  Patents,  the  22d 
May,  1860,  for  the  renewal  of  his  patent,  in 
which  he  states  that  the  then  present  owners 
were  willing  and  desirous  that  it  should  be  re- 
newed, and  in  that  event  that  they  ought  to 
make  him  further  compensation  for  the  inven- 
tion. And  on  the  next  day,  28d  May,  1860,  he 
entered  into  an  agreement  with  Ooodyear,  in 
which  he  stipulated  to  convey  to  him  the  patent, 
on  its  renewal  for  the  extended  term,  in  con- 
sideration of  $3,000. 

There  seems  to  have  been  some  agreement 
or  understanding  that  the  then  owners  of  the 
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patent.  Mid  their  Hoensees,  should  be  «t  the  ex- 
penoe  of  the  renewal. 

William  JudsoD  had  become  Interested  in  one 
eighth  of  the  patent  in  1846,  by  an  aMignment 
from  Qood.vear;and  in  1848  he,  in  conjunction 
with  Seth  P.  Staples,  was  appointed  by  Oood- 
year  his  attorney  and  agent,  in  taking  out,  re- 
newing, extending,  and  defending  his  patents; 
and  a  fund  was  provided  by  GkMxlyear  for  de- 
fraying the  expenses  of  these  procMdings,  and 
placed  in  the  hands  of  Judsuii.  By  the  consent 
ofOoodyear,  Judson  subsequently  became  his 
sole  agent  and  trustee  of  the  fund  for  the  pur- 
poses mentioned. 

The  patent  was  renewed  in  pursuance  of  the 
application,  on  the  80th  August,  1850.  Soon 
iifler  this  renewal,  to  wit:  on  the  .Vh  September, 
1850.  an  agreement  was  entered  into  between 
Chaffee  and  Judson,  which  recites  the  renewal, 
and  that  the  expenses  were  large,  and  also  that 
at  the  time  of  the  renewal  the  patent  was  held 
by  Goodyear  for  the  l>encflt  of  himself  and  his 
licensees;  and  further,  that  he  had  agreed 
with  Chaffee,  for  himself  and  those  using  the 
patent  under  him,  tliat  they  would  be  at  the 
expense  of  the  extension,  and  make  an  allow- 
ance to  him,  Chaffee,  of  $1,200  per  annum, 
payable  quarterly,  during  the  period  of  the  ex- 
tension ;  and  reciting  also  that  Judson  had  had 
the  management  of  the  application  for  the  re- 
newal, and  had  paid,  and  became  liable  to  pay, 
the  expenses  thereof,  and  had  agreed  to  guar- 
antee the  payment  of  the  annuity  of  $1,200; 
and  the  agreement  then  providi'd  as  follows: 
'•  Now,  I  (Chaffee)  do  hereby,  in  consideration 
nf  the  premises,  and  to  place  my  patent  so 
t  lint  in  case  of  ray  death,  or  other  accident  or 
event,  it  may  inure  to  the  benefit  of  said  Charles 
G'Kxlyear,  and  those  who  hold  a  right  to  the 
U'<e  of  said  patent,  under  and  in  connection 
with  his  licensees,  according  to  the  understand- 
ing of  the  parties  interested,  nominate,  consti- 
tuic,  and  appoint  said  William  Judson  my 
trustee  and  attorney,  irrevocable,  to  hold  saicl 
patient,  and  have  the  control  thereof,  so  as  no 
one  shall  have  a  license  to  use  said  patent  or 
invention,  or  the  improvements  secured  there- 
by, other  than  those  who  had  a  right  to  use  the 
same  when  said  patent  was  extended,  without 
the  written  consent  of  said  Judson  first  had 
and  obtained."  ' 

At  the  close  of  the  agreement,  Judson  stipu- 
lates with  Chaffee  to  pay  all  the  expenses  of 
the  renewal,  and  also  the  annuity  of  $1,200; 
and  also  to  be  at  all  the  expense  of  sostaining  and 
defending  the  patent;  anil  Chaffee  reserves  to 
himself  the  right  to  use  the  improvement  in  liis 
own  business. 

This  contract  was  entered  into  without  the 
privity  of  Ooodyear,  and  changed  materially 
the  terms  apd  conditions  of  that  made  by  him 
with  Chaffee  on  the  28it  May.  He  was  at  first 
dissatisfied  with  the  change  when  it  came  to 
bis  notice,  but  afterwsirds  aoquiesoed. 

The  contract  continued  in  operation  down  to 
the  12th  November,  1861,  when  a  modification 
of  the  same  took  pliice. 

This  last  contract  recites  that  there  was  an 
omission  in  that  of  6th  September,  in  not  stat- 
ing that  if  the  said  licensees  continued  to  use 
the  improvements,  they  should  pay  their  just 
proportion  of  the  expenses  and  services  in  ob- 
taining the  renewal,  which  it  was  intended  they 
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should  pay  to  Judson;  and  reciten  also  that 
there  was  no  stipulation  on  the  part  of  Judson 
to  pay  Chaffee  $1,500  per  annum,  as  claimed 
by  him;  and  it  is  then  agreed  that  the  lioenaeei 
shall  pay  their  share  of  ilie  expenses  to  Judson. 
as  a  condition  to  the  granting  of  a  license  by 
him  to  them:  and  that,  on  the  payment  of  such 
share  of  the  expenses,  a  license  shall^  granted 
to  them.  And  it  was  further  agreed,  that 
Judson  should  pay  Chaffee  the  $1,500  per  an- 
num; and  also  that  Judson  might  use  Chaffee's 
name  in  the  prosecution  of  infringmeDts 
of  the  patent,  or  for  any  other  purpose  in  rela- 
tion to  the  use  of  it,  he  holding  Chaffee  harm- 
less from  all  costs,  &c.,  and  he,  Judson.  to  have 
all  the  benefits  to  be  derived  from  said  suits. 

It  will  be  perceived  that  the  only  provision 
in  this  agreement  differing  from  that  of  6th 
September,  in  which  Chaffee  has  any  interest, 
is  the  one  providing  for  an  annuity  of  $1,500, 
instead  of  the  $1,2(X1.  All  the  other  provisions 
were  for  the  benefit  of  Judson.  This  annuity 
was  paid  down  to  the  1st  December.  18S3, 
when  some  diiflcully  arose  between  Judson 
and  Chaffee,  and  the  payment,  ceased. 

And  on  the  1st  July  thereafter,  Chaffee  on- 
dertook.  in  consequence  of  this  default,  to  re- 
voke and  annul  the  power  and  control  of  Jud- 
son over  the  patent,  and  to  forbid  his  acting  in 
any  way  or  manner  under  the  agreemenis  of 
the  6th  September,  and  of  the  12th  November, 
above  referred  to.  And  on  the  same  day,  for 
the  consideration  of  $11,000,  assigned  the  re- 
newed patent  to  Day.  the  plaintiff  in  this  suit. 
Day,  on  the  2d  July,  1858.  gave  notice  to  Jud- 
son of  the  assignment,  offering  to  pav,  at  the 
same  time,  all  sums  *here  might  be  due  him, 
if  any  there  were,  for  moneys  advanced  in 
procuring  the  extension  of  the  pat«nl,  or  in  any 
other  way  paid  for  Chaffee  on  account  of  said 
patent.  The  above  is  the  substance  of  the  case, 
as  appears  from  the  written  agreements  of  the 
parties  in  the  reconl.  The  questions  involved 
turn  essentially  upon  the  points: 

1.  As  ^>  the  operation  and  effect  to  be  given 
to  the  three  agreements  which  have  beat  re- 
ferred to,  and  especially  of  that  of  the  6th  Sep- 
tember, 1860,  bietween  Chaffee  and  Judsoo; 
and, 

2.  The  force  and  effect  of  the  attempted  re- 
scindment  of  these  agreements  by  Cliaffee,  on 
the  1st  July,  18)3,  on  account  of  the  neglect  or 
refusal  of  Judson  to  pay  the  annuity  of  $1,500. 

1.  It  is  not  important  to. examine  particu- 
larly the  agreement  between  Goodyear  and 
Chaffee,  of  23d  Hay,  as  that  was  in  effect  su- 
perseded by  the  one  entered  into  with  Judson, 
the  6th  of  September,  to  wtiich  Ooodyear  aft- 
erwards assented. 

It  is  important  only  as  leading  to  the  latter 
agreement,  and  may  therefore  as»8t  in  explain- 
ing its  provisions. 

By  this  first  agreement,  Chaffee  bound  him- 
self to  assign  to  Goodyear  the  renewed  patent 
as  soon  as  it  was  obtained,  for  the  oonsideratioa 
of  $8,000.  Goodyear  became  thus  equitably 
entitled  to  the  entire  interest  in  the  patent 
during  the  extended  term,  and  could  have  in- 
vested himself  with  the  legal  title  on  the  pay- 
ment, or  offer  to  pay  the  $8,000.  Iiad  he  not 
subsequently  acquiesced  in  the  modification  of 
it  with  .Tudson.  Judson  was  the  owner.  Jointly 
witli  Goodyear,  of  one  eighth  of  the  patent 
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He  was  also  the  agent  and  attomev  of  Good- 
year, generally,  in  his  applications  tor  patents, 
in  obtaining  renewals,  and  in  the  litigation 
growing  out  of  the  business;  and  was  the 
trustee  of  a  fund  provided  l>y  Goodyear  to  meet 
the  expenses.  It  was,  doubtless,  on  account  of 
this  interest  of  Judson  in. the  improvement,  and 
his  general  authority  from  Goodyear  in  the  man- 
agement of  bis  patent  concerns,  that  ted  him  to 
enter  Into  the  new  arrangement  with  Chaffee, 
of  the  6th  September,  in  the  absence  of  his 
principal.  Goodyear  might  have  repudiated  it 
and  insisted  upon  the  fulfillment  of  the  flrbt 
agreement.  He  thought  fit,  however,  after  a 
full  knowledge  of  the  facts,  to  acquiesce;  and 
his  rights,  therefore,  and  those  claiming  under 
him,  must  depend  upon  this  second  agreement. 

In  respect  to  this  agreement,  whether  the  ti- 
tle which  passed  from  Chaffee,  in  the  renewed 
patent  to  Judson,  was  legal  or  ec^uilable,  the 
court  is  of  opinion  that  the  entire  interest  and 
ownership  in  the  same  passed  to  him  for  the 
benefit  of  Goodyear,  and  those  holding  rights 
and  licenses  under  him.  The  instrument  is 
very  inartitlcially  drawn,  but  the  intent  and  ob- 
ject of  it  cannot  be  mistaken.  Chaffee,  in  con- 
sideration of  the  premises,  which  included  the 
annuity  of  $1,21)0,  "and  (in  bis  own  language) 
to  place  my  (his)  patent  so  that  in  case  of  death, 
or  other  accident  or  event,  it  (the  patent)  may 
inure  to  the  benefit  of  said  Charles  Goodyear, 
and  those  who  hold  a  right  to  the  use  of  said 
patent,  under  and  in  connection  with  his  li- 
censees," &c.,  nominates  and  appoints,  "said 
'William  Judson,  my  trustee  and  attorney  ir- 
revocable, to  hold  said  patent,  and  have  the 
control  thereof,  so  that  no  one  shall  have  a  li- 
cense, &c.,  other  than  those  who  had  a  right  to 
use  the  same  when  said  patent  was  extended, 
without  the  written  consent  of  said  Judson;" 
and  at  the  close  of  the  agreement,  he  reserves 
the  right  to  use  the  improvement  in  his  own 
business.  At  this  time,  as  we  have  seen,  Jud- 
son was  the  owner  of  one  eighth  of  the  patent, 
and  was  the  general  agent  and  attorney  of  Glood- 
year  in  all  his  patent  business  transactions.  It 
IS  apparent  that  the  only  interest  in  the  patent, 
left  in  Chaffee,  was  the  right  reserved  for  his 
own  personal  use.  The  annuity  and  indemnity 
against  the  expenses  of  the  renewal  were  the 
compensation  received  by  him  for  parting  with 
the  improvement.  The  contract  of  the  12th  No- 
vember has  no  material  bearing  upon  this  part 
of  the  case.  Most  of  the  provisions  were  for 
the  benefit  of  Judson,  in  relation  to  the  licensees 
under  Goodyear.  The  only  provision  impor- 
tant to  Chaffee,  is  the  stipulation  for  the  in- 
creased annuity  of  $1,500. 

2.  Then,  as  to  the  attempted  rescindment  of 
the  contracts.  The  agreement  of  6th  Septem- 
ber had  been  in  force  from  its  date  down  to  the 
fst  July,  18o3,  a  period  of  two  years  and  near- 
ly ten  months.  During  all  this  time,  the  li- 
censees of  Goodyear,  at  the  dale  of  the  renewal 
of  the  patent,  and  those  whom  Judson  may 
have  granted  a  license  to  since  the  renewal,  had 
a  right  to  use  the  improvement,  and  ecpecially 
the  Shoe  Associates,  referred  to  in  their  agree- 
ment with  Go<xlyear,  Ist  July,  1848.  Besides 
this  stipululion  with  Goodyear,  their  right  was 
expressly  recognized  by  Chaffee  himself,  in  the 
agrtemtnl  with  Judson  of  6lh  of  September. 

The  effect  of   the  reedndment  as  claimed. 


and  which  would  be  necessary  to  enable  the 
plaintiff  to  succeed  in  his  action  against  the  de- 
fendants, would  be  to  break  up  the  business  of 
these  licensees,  by  devesting  them  of  their  rights 
under  this  agreement — rights  acquired  under  it 
from  all  parties  connected  with  or  concerned  in 
the  patent,  and  especially  from  Chaffee,  the 
patentee,  who  placed  it  in  the  hands  of  Judson, 
for  the  licnefit  of  Goodyear  and  those  holding 
under  him.  The  effect  would  also  be  to  de- 
prive Goodyear  or  Judson,  or  whichever  of 
them  had  paid  the  expenses  of  obtaining  the  re- 
newal, of  the  equivalent  for  those  expenses, 
except  as  they  might  have  a  personal  remedy 
against  Chaffee.  To  the  extent  above  stated, 
the  agreement  of  the  6th  September  was  al- 
ready executed,  and,  in  respect  to  parties  con- 
cerned, the  abrogation  would  work  the  most 
serious  consequences. 

As  we  have  already  said,  the  ground  upon 
which  the  right  to  put  an  end  to  the  agreement 
is  the  refusal  to  pay  the  annuity  of  $1,500  after 
December,  1852.  Judson  proposed  to  Chaffee 
to  resume  the  payment  in  June,  1853,  which 
was  declined;  but  we  attach  no  importance  to 
this  fact,  especially  as  we  are  in  a  court  of  law. 
But,  in  looking  into  the  agreements  of  the  6th 
of  September,  and  also  the  one  of  the  12th  of  No- 
vember, the  court  is  of  opinion  that  the  pay- 
ment of  the  annuity  was  not  a  condition  to  the 
vesting  of  the  interest  in  the  patent  in  Judson, 
and  of  course  that  the  omission  or  refusal  to 
pay  did  not  give  to  Chaffee  a  right  to  rescind 
the  contract,  nor  have  the  effect  to  remit  him 
to  his  interest  as  patentee.  The  right  to  the 
annuity  rested  in  covenant,  under  (he  agree- 
ment of  the  12th  of  November.  One  of  the 
objects  of  that  agreement  was  to  obtain  from 
Judson  this  covenant.  From  the  terms  and  in- 
tent of  the  agreement,  the  remedy  for  ihe 
breach  could  rest  only  upon  the  personal  obliga- 
tion of  Judson,  as,  by  the  previous  one  of  the  6th 
of  September,  the  interest  in  (he  patent  had 
passed  to  Gooidyear  and  his  licensees,  and  no 
default  or  act  of  Judson  could  affect  them. 
Chaffee  chose  to  be  satisfied  with  the  covenant 
of  Judson,  without  stipulation  or  condition  as 
it  respected  the  other  parties,  and  he  must  be 
content  with  it. 

The  cases  of  Bnokii  v.  8toUy,  8  McLean,  S26, 
and  Woodteorih  v.  Weed,  1  Blatcbf.,  165,  have 
no  application  to  this  case. 

The  attempt  to  rescind  the  contracts,  being 
thus  wholly  inoperative  and  void.  In  the  opin- 
ion of  the  court,  of  course  no  interest  in  the 
patent  passed  to  Day,  under  the  assignment  of 
the  1st  July,  1853. 

Evidence  was  given  on  the  trial  in  the  court 
below,  for  the  purpose  of  proving  that  the 
agreement  of  the  Otb  of  Septemt^r  was  pro- 
cured from  Chaffee  by  the  fraudulent  represen- 
tations of  Judson,  which  was  objected  to,  but 
admitted. 

The  general  rule  is,  that  in  an  action  uix>n  a 
sealed  instrument  in  a  court  of  law,  failure  of 
consideration,  or  fraud  in  the  consideration, 
for  the  ()urpo8e  of  avoiding  the  obligation,  is 
not  admissible  as  between  parties  and  privies 
to  the  deed;  and  more  especially  where  there 
has  been  a  part  execution  of  the  contract.  The 
ditflculties  are  in  adjusting  the  rights  and  equi- 
ties of  the  parties  in  a  court  of  law;  and  heucu, 
in  the  States  where  the  two  systems  of  juris- 
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prudence  prevail,  of  equity  and  the  common 
law,  a  court  of  law  refuses  to  open  the  question 
of  fraud  in  the  consideration  or  in  the  transac- 
tion out  of  which  the  consideration  arises  in,  a 
suit  upon  the  sealed  instrument,  but  turns  the 
party  over  to  a  court  of  equity,  where  the  in- 
strument can  be  set  aside  upon  such  terms  as. 
under  all  the  circumstances,  may  be  equitable 
and  just  between  the  parties.  A  court  of  law 
can  hold  no  middle  course;  the  question  is  lim- 
ited to  the  vslidity  or  invalidity  of  the  deed. 

Fraud  in  the  execution  of  the  instrument  has 
always  been  admitted  in  a  court  of  law,  as 
where  it  has  heen  misread,  or  some  other 
fraud  or  imposition  has  been  practiced  upon 
the  party  in  procuring  his  signature  and  seal. 
The  fraud  in  this  aspect  goes  to  the  questlan 
whether  or  not  the  instrument  ever  had  any  le- 
gal existence. 

2  Johns.,  177;  18  Johns.,  480;  6  Cow.,  606; 
4  Wend.,  471;  6  Munf..  858;  2  Rand.,  426;  10 
8.  &  R.,  25;  14  8.  &  R..  208;  1  Ala.,  100;  7 
Mo„  424;  4  Dev.  &  Bat.,  486;  X).  &  H.,  Notes, 
part  2,  p.  612,  Xote  806,  ed.  Qould  it  Banks, 
1850. 

It  is  said  that  fraud  vitiates  all  contracts,  and 
even,  records,  which  is  doubtless  true  in  a  gen- 
eral sense.  But  it  must  be  reached  in  some 
regular  and  authoritative  mode;  and  this  may 
depend  upon  the  forum  In  which  it  is  presented 
and  also  upon  the  parties  to  the  litigation.  A 
record  of  judgment  may  be  avoided  for  fraud, 
but  not  between  the  parties  or  privies  in  a  court 
of  law. 

The  case  in  hand  illustrates  the  impropriety 
and  injustice  of  admitting  evidence  of  fraud  to 
defeat  agreements  of  the  character  In  question 
in  a  court  of  law.  We  have  a  record  before  us 
of  1,055  closely  printed  pages  of  evidence  sub- 
mitted to  the  jury,  and  a  trial  of  the  duration 
of  soitae  six  weeks;  Goodyear  and  bis  11 
censees  had  acquired  vested  and  valuable  rights 
under  the  agreements  in  this  patent,  and  who 
were  in  no  way  privy  to,  or  connected  with, 
the  Alleged  fraud,  nor  parties  to  this  suit;  and 
yet  it  is  assumed,  and  without  the  aseuniption 
the  fraud  would  be  immaterial,  that  the  effect 
of  avoiding  the  agreements  would  abrogate 
these  rights.  They  had  been  in  the  enjoyment 
of  them  for  nearly  three  years,  and  may  have 
invested  large  amounts  of  capital  in  the  confi- 
dence of  their  validity.  They  were  derived 
from  Chaffee  himself,  the  patentee  of  the  im- 
provement. A  court  of  equity,  on  an  applica- 
tion by  him  to  set  aside  the  agreements  on  the 
ground  of  fraud,  would  have  required  that 
these  third  parties  in  interest  should  have  been 
made  parties  to  the  suit,  and  would  have  pro- 
tected their  rights,  .or  secured  them  against  lose, 
if  it  interfered  at  all,  upon  the  commonest  prin- 
ciples of  equity  jurisprudence. 

iiome  slight  evidence  was  given  In  the  court 
below,  upon  the  question  whether  the  agree- 
ment of  the  6th  of  September  was  sealed  at  the 
time  of  the  execution.  But  the  instrument  pro- 
duced was  sealed,  and  ia  recited  in  the  sumb; 
qucnt  agreement  of  the  12th  November,  as  an 
agreement  signed  and  seated  by  the  parties. 

A  question  was  also  made,  as  to  the  authority 
of  the  Shoe  Associates  to  grant  a  license  to  the 
defendants.  But  they  held  under  Goodyear 
the  right  to  the  exclusive  use  of  the  im- 
provement for  the  manufacture  of  boots  and 
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shoes.  They  were  competent,  therefore,  to  con- 
fer the  right  upon  the  defendants.  Besides, 
the  point  Is  not  material  in  the  view  the  court 
have  taken  of  the  case,  as  upon  that  view  - 
no  interest  in  the  patent  vested  in  the  plaintiff 
under  the  assignment  from  Chaffee. 

It  will  be  seen,  by  a  reference  to  the  bill  of 
exoeptiona,  that  upon  our  conclusions  in  respect 
to  several  points  ndsed  in  the  case,  the  nuinft 
in  the  court  beUne  tetre  mroMotu,  and  eotut- 
qtunUy  the  judgment  mtut  be  rete'rted,  and  a 
venire  de  novo  avxtrdtd. 

CIted-W  How.i  21T,  nS;  10  WaU.,888;  4  Blatchf., 


THE  NEW  YORK  AND  VIRGINIA 
STEAMStlP  COMPANY,  Owneni  of  the 
Steamer  Roakokk,  Appt., 

V. 

EZRA     CALDERWOOD,     THOMAS     C. 

BARTLETT,     DEXTER     CARLETON. 

JOSHUA     NORWOOD,     PHILANDER 

CARLETON,  BN08  COOPER,  amd  SBTH 

COOPER.  Libelants. 

(See  S.  C, »  How„  >tt-«6.> 
CoUiMon — Oeamer  on  meeting  tehooner  bound  to 

take  measuret  to  axxiid  her — what  itiU  not  ex- 

eute  tteamer  \f  eoOimon  occur*. 

Nettberrain,  nor  the  darkness  of  the  nicht,  nor 
the  alMenoe  or  a  llsbt  from  a  barge  or  saJirDg  ves- 
sel, nor  the  fact  that  the  steamer  was  well  manned 
and  furnished  and  conducted  with  csutloo,  will  ex- 
cuse tbe  steamer  for  coming  In  collision  with  tbe 
t)arge  or  Ntiling  vessel,  where  the  barge  or  aalUot 
Teasel  is  at  anconr,  or  sailing  In  a  tboroughtareoat 
of  the  usual  track  of  tbe  steam  vessel. 

Where  a  steamer  bad  notine  that  a  soliooner  wti 
before  her  and  near  her  track,  she  is  bound  to  take 
elBcient  measures  to  avoid  the  schooner. 

The  absence  of  a  licensed  pilot  on  the  schooner, 
and  that  she  did  not  show  an  effldent  light,  are  not, 
in  this  case,  omissions  which  are  IndlcatlODaof  neg- 
ligence. 

But  no  inference  is  to  l>e  drawn  from  this  caae 
that  another  verael  will  t>e  excused,  under  other 
(drcumstanoes,  for  omissions  of  the  same  descrip- 
tion. 
Argued  Jan.  9,  1857.       Decided  Jan.  *7,  18S7. 

APPEAL  from  the  Circuit  Court  of  the 
United  Statetf  for  the  Southern  District  of 
New  York. 

The  libel  in  this  case  was  filed  in  the  Dis- 
trict Court  for  damages  to  a  schooner  oc- 
casioned by  a  collision  with  the  steamship 
Roanoke. 

The  District  Court  decreed  in  favor  of  tbe 
libelants.  On  appeal  to  the  Circuit  Court,  this 
decree  was  afflrmed. 

The  case  further  appears  in  the  opinion  of 
the  court. 

Meure.  Edgar  S.  Van  Winkle.  H.  E. 
Davis  and W«1)b,  for  appellants: 

1.  The  schooner  was  negligent;  she  was  pro- 
ceeding up  a  narrow  river  in  the  night  time, 
without  a  pilot  on  board — without  a  light  in 
her  binnacle,  and  without  a  light  displayed  in 
any  part  of  her  hull  or  rigging.    The  steamer 


Nora.— Coaioion.  Rtghti  nf  Oeam  and  soOlnff «•■ 
aeb  icftA  reference  to  each  other,  and  In  p(i«»ino  and 
meeting.  6ee  note  to  St.  Jobnv.  Paloe,  51  V.  8- 
aOHow.),l!n. 
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was  moTinf;  as  slowly  as  she  could  by  steam, 
had  three  lights  displayed,  which  were  yisible 
for  miles;  had  a  competent  lookout,  and  at  the 
approach  of  the  danger  in  the  emergency, 
ported  her  helm.  If  the  light  first  seen  on  her 
krboard  bow  was  that  of  the  schooner,  she 
still  did  all  she  could  do  by  hugging  the  east- 
erly side  of  the  channel,  so  as  to  pass  the 
schooner  on  the  larboard  hand. 

Trinity  House  Rule  of  Oct.  80,  1840. 

2.  It  is  the  duty  of  a  sailing  vessel  in  a  river 
ot  roadstead  to  carry  a  light  at  night,  con- 
spicuously displayed  in  her  rigging.  Neglect 
of  this  duty  precludes  a  recovery,  except  for 
willful  damage. 

■     Tht  Bote,  2  Wm.  Rob.,  4;  The  Columbine,  2 
Wm.  Rob.,  33. 

8.  If  the  schooner  was  not  to  blame,  or  not 
so  much  so  as  to  render  her  liable,  then  it  w«« 
a  case  of  Inevitable  accident,  and  the  loss  must 
remain  where  it  fell. 

Stainbaek  v.  Rm.  14  How.   (65  U.  8.),  582. 

4.  The  schooner's  navigators  had  no  right  to 
persist  in  their  course,  when  they  knew  or 
ought  to  have  known  by  so  doing  they  incurred 
the  imminent  danger  of  forcing  the  steamer 
ashore,  in  her  endeavors  to  pass  to  the  leeward. 
It  comes  within  the  exceptions  laid  down  in 
8t.  JohnY.  Amm,  10  How.,  582. 

Mr.  E.  C.  Beaedlet,  for  appellees: 

1.  The  plan  of  the  position  of  the  vessels  at 
the  time  of  the  collision,  asserted  by  the  de- 
fendants, and  proved  by  lliem  to  be  a  fair  pTan 
of  the  place  of  collision,  exhibits  the  schooner 
close  in  shore  in  a  deep  bay,  heading  along 
shore,  and  the  steamer  far  out  of  the  channel 
— also  close  in  shore,  beading  at  the  schooner 
— a  position  so  surprising  as  to  put  the  steamer 
on  her  defense,  with  the  strongest  presumption 
against  her — the  wind  being  about  south,  and 
the  schooner  close  hauled  on  the  privileged 
tack.    They  do  not  produce  a  loosout. 

2.  Their  nelnwman,  Henson,  is  catted  to  ex- 
plain, and  he  says,  "  it  was  a  kind  of  cloudy 
night;  once  in  a  while  you  would  see  the  stars; 
it  was  not  very  thick  or  cloudy."  This  is  cor- 
roborated by  all  our  witnesses,  and  is  true,  al- 
though the  captain  and  pilot  swear  it  was  pitch 
dark;  could  hardir  see  the  width  of  this  room. 
He  says,  also,  "  the  steamer  was  running  N. 
W.  1-2  W.,  pretty  much  down  the  channel, 
rather  more  on  the  east,  if  anything."  "  There 
was  ample  room  to  have  gone  clear  of  her." 
Under  tbese  circumstances  they  would  never 
come  together. 

They,  however,  came  together,  the  steamer 
having  changed  her  course  before  the  collision, 
towards  the  east  shore.  ' '  The  pilot  told  roe 
to  keep  her  a  little  more  to  the  east.  He  told 
me  to  port  the  helm,  to  give  her  more  room. 
The  next  words  he  said  were,  '  hard  a- port.' 

Before  we  (steamer)  changed  our  course, 
the  was  heading  about  down  the  channel. 
After  we  changra,  she  was  beading  towvds 
the  east  shore. 

The  steamer  struck  the  schooner  and  cut  her 
half  in  two. 

8.  The  schooner  was  close  hauled,  jam  qn 
the  wind,  her  starboard  tacks  aboard,  and  con- 
tfamed  so;  and  as  soon  as  we  saw  the  steamer's 
mnMcb,  we  held  up  forward  a  good  signal 
am,  and  we  were  as  close  in  shore  as  possi- 

8m  19  How. 


4.  By  the  settled  law  of  navigation,  the 
steamer  is  always  held  to  have  a  free  wind. 
She  has  so  in  fact,  being  moved  by  a  force 
witbin  herself,  and  under  her  control.  She 
makes  the  wind  blow  as  she  pleases,  and  she  . 
is  therefore  bound  to  avoid  a  sailing  vessel.  At 
this  time  she  had  also  the  outside  atmospheric 
wind  free,  and  the  schooner  was  close  hauled 
on  the  wind  on  her  starboard  tack  On  all 
grounds  she  had  the  right  to  hold  her  course, 
and  the  steamer  was  bound  to  avoid  her. 

6.  The  alleged  declarations  of  the  captain 
are  of  no  value.  They  are  highly  improlMble, 
in  the  sense  in  which  they  are  offered. 

0.  If  the  steamer  had  kept  the  channel,  or 
taken  a  sheer  to  the  westward  a  minute  before 
collision,  she  would  have  passed  clear  of  us. 

Mr.  JutHee  Campbell  deliverej)  theopinion 
of  the  court:  ^ 

This  is  a  case  of  collision,  in  which  the 
steamship  Roanoke  is  charged  with  having 
carelessly  and  negligently  run  into  and  afoul 
of  the  schooner  ^rightling  Sea,  in  the  Eliza- 
beth River,  Virginia,  In  October,  1  ■  52. 

The  facts  disclosed  by  the  pleadings  and 
{>roof8are,  that  the  schooner  was  ascending  the 
river  between  10  and  11  o'clock  P.  M.,  and 
sailing  at  a  rate  of  six  miles  per  hour,  with  the 
aid  of  the  tide.  She  was  close  hauled,  on  her 
starboard  tack,  ai  a  time  when  she  descried  the 
steamship  descending  the  river,  on  her  voyage 
to  Richmond.  The  collision  occurred  on  the 
eastern  side  of  the  river,  "  out  of  the  ship  chan- 
nel, "  near  an  edge  of  shoals,"  and  "  within  a 
length  or  two  of  them."  The  object  of  those 
who  managed  the  schooner  was  to  avoid  all 
danger,  by  leaving  as  large  a  space  as  possible 
for  the  steamer,  \^ose  lights  had  been  seen. 
For  this  purpose,  they  approached  as  nearly  as 
possible  the  eastern  shore — the  usual  shore,  for 
vessels  navigated  as  she  was,  to  ascend  the 
river.  The  schooner  did  not  carry  a  light  in 
her  fore  rigging,  but  one  was  exhibited  from 
her  breast-head  some  time  before  and  till  the 
time  of  the  collision;  and  the  steamer  was 
hailed,  and  told  to  keep  o9. 

The  nightwas  "dark  and  rainy;"  the  steamer 
was  net  running  at  any  time  at  an  improper 
rate  of  ppeed.  The  omcers  of  the  steamship 
discovered  the  light  on  the  schooner,  and  sup- 
posed it  to  belong  "  to  a  vessel  at  anchor;"  but 
they  say  the  "  light  disappeared,  and  the  next 
time  they  saw  it,  it  was  near  by.  under  the  bow 
of  the  steamer."  The  probability  is,  that  the 
officers  of  the  steamship  were  mistaken  in  their 
conclusions  in  reference  to  the  course  of  the 
cchooner,  and  under  that  mistaken  impression 
went  to  the  eastern  side,  and  thus  encountered 
her.  No  orders  were  given  by  the  pilot  in  re- 
spect to  the  management  of  the  steamer  till  the 
inttant  of  the  collision. 

This  court  has  decided  that  neither  rain,  nor 
the  darkness  of  the  night,  nor  the  absence  of  a 
light  fnnn  a  barge  or  sailing  vessel,  nor  the  fact 
that  the  steamer  was  well  manned  and  fur- 
nished, and  conducted  with  caution,  will  Excuse 
the  steamer  for  coming  in  collision  with  the 
barge  or  sailing  vessel,  where  the  barge  or  sail- 
ing vessel  is  at  anchor,  or  sailing  in  a  toorough- 
fare,  out  of  the  usual  track  of  the  steiira  vessel. 
In  the  present  instance,  the  steamer  had  notice 
that  a  vessel  was  liefore  her,  and  was  near  her 
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track,  and,  under  tbe  circumstances,  she  was 
bound  to  take  efficient  measures  to  avoid  the 
schooner. 

The  only  facts  we  notice  in  the  management 
of  tbe  schooner,  which  have  occasioned  a  lies- 
itation  to  affirm  the  decree,  are  tbe  absence  of 
a  licensed  pilot,  and  that  the  schooner  did  not 
exhibit  an  efficient  light.  The  proofs  in  the 
case  do  not  allow  us  to  charge  these  omissions 
as  indications  of  negligence ;  but,  that  the  case 
may  not  be  raisunderstood,  we  assert  that  the 
ruling  principle  of  the  court  is,  that  an  obliga- 
tion rests  upon  all  vessels  found  in  the  avenues 
of  commerce  to  employ  active  diligence  to  avoid 
collisions,  and  that  no  inference  can  be  drawn 
from  tbe  fact  that  a  vessel  is  not  condemned  for 
an  omission  of  certain  precautionary  measures 
in  one  case,  that  another  vessel  will  be  excused, 
under  other  circumstances,  for  omissions  of  the 
same  description. 

The  decree  of  the  Oirmiit  Court  is  affirmed. 

Cited-riW  How..  280;  21  How.,  211 ;  23  Wall..  14;  1 
Cliff..  418;  2  Bond.,  868. 


JOHN  BELL,  Hff.  in  Er., 

V. 

COLUMBUS  C.    HEA.RNE.    SAMUEL   R. 

HEARNE.  AKD  SAMUEL  H.  DOCKERY. 

(See  8.  C,  19  How.,  2S2-2g3.) 

Patent  for  land»,erronetnitiy  istued  to  Jame*  Bell, 
may  be  canceled  and  a  new  one  istued  to  the 
real  purchaser,  John  BeU — the  title  vested  in 
John  BeU — sale  on  execution  against  James 
BeU  gate  no  title — clerical  error—this  court  has 
jurisdiction  to  retieu  state  judgment. 

Where  a  patent  for  land  was  erroneously  Issued 
to  James  Bell,  upon  certifloates  of  payment  by 
John  Bell,  as  purchaser,  end  delivered  to  blm,  he 
havinir  paid  the  money  therefor,  and  was  never  de- 
livered to  James  Bell,  the  Commissioner  of  the 
Oencral  Land  Office  has  power  to  cancel  such  pat- 
ent and  issue  a  new  one  to  John  Bell. 

The  power  thus  exercised  Is  the  power  to  correal 
a  clerical  mistake,  tbe  existence  of  which  la  shown 
plainly  by  the  record,  and  Is  a  necessary  power  in 
the  administration  of  every  department. 

Such  patent  vested  tbe  title  in  John  Bell,  and  the 
former  patent  vested  no  title  in  James  Bell,  and 
title  under  execution  sale  against  bim  was  Invalid. 

Where  the  Supreme  Court  of  Louisiana  gave 
judgment  on  tbe  sround  that  John  Bell's  title  was 
invalid,  t)ecau8e  the  older  patent  had  l>cen  issued 
In  favor  of  James  Bell,  held,  that  this  court  has 
jurisdiction  to  review  such  judgment. 

Argued  Jan.  IS,  1857.    Decided  Jan.  «7, 1867. 

IN  ERROR  to  the  Supreme  Court  of  tbe  SUte 
of  Louisiana. 

This  was  a  petitorr  action  brought  in  the 
District  Court  of  Caddo  Parish,  -Louisiana,  by 
tbe  plaintiff  in  error,  to  recover  a  certain  tract 
of  land. 

Tbe  judgment  of  the  court  was  in  favor  of 
the  defendants.  This  judgment  having  been 
affirmed  on  appeal  by  the  Supreme  Court  of 
the  State,  the  plaintiff  took  an  appeal  to  this 
court. 

NoTB.— Jnrindictton  of  U.  S.  Supreme  Court, 
tcft«re  federal  guention  arises,  or  when  in  draum  (» 
quesii'm,  statute,  treaty,  or  OtnstitutUjn  of  U.  S. 
See  note  to  Matthews  v.  Zane,  1(  V.  3.  (t  Crancb>, 
382:  note  to  Martin  v.  Hunter,  8  IT.  S.  (1  Wheat.). 
3M,  and  note  to  Wtlllams  v.  Nonis,  2tS  C.  S.  (12 
Wheat.),  UT 
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A  further  statement  of  tbe  case  appears  in 
the  opinion  of  the  court. 

Messrs.  B.  8.  Baxter  and  Reverdjr 
JTohnBon.  for  plaintiff  in  error: 

This  court  has  jurisdiction  of  the  case,  be- 
cause tbe  judgment  of  the  Supreme  Court  of 
Louisiana  denies  the  validity  of  tbe  patent 
granted  to  John  Bell  on  the  23d  of  June,  1850, 
and  the  right  of  the  Commissioner  of  the  Lrfuid 
Office  to  cancel  the  patent  tendered  to  John 
Bell  in  the  name  of  James  Bell. 

We  shall  insist : 

1.  John  Bell  was  the  purchaser  of  the  land 
from  the  United  States,  and  James  Bell  bad  no 
right  or  interest  in  it. 

The  receiver's    receipt    and  his   certificate ' 
prove  the  purchase  was  made  by  John  Bell, 
and  vested  in  him  all  the  inchoate  title  which 
could  be  vested  by  the  purchase. 

It  was  the  duty  of  tbe  Register  to  issue  a  cer- 
tificate conforming  to  tbe  Receiver's  receipt. 

On  this  receipt,  no  certificate  of  purchase 
could  lawfullv  be  given  to  any  other  person 
than  John  Bell  or  his  assignee;  and  an  assign- 
ment to  lie  acted  on  by  the  officers  of  the  Land 
Office  must  be  executed  before  the  Register,  or 
a  judge,  or  a  justice  of  tbe  peace;  must  be  pre- 
served in  the  Register's  office  until  certificate 
granted,  and  must  then  be  sent  to  the  depart- 
ment. And  in  the  certificate  to  the  as-signee, 
tbe  name  of  the  original  purchaser  must  be  in- 
serted throughout,  except  in  the  last  entry, 
preceding  the  words  "  shall  be  entitled." 

See  Circular  to  Reeisters  of  July  S,  1805; 
Land  Laws.  3d  vol.,  357,  2S8;  Land  Laws  May 
5.  1831,  807;  Land  Laws  May  20.  1830.  803; 
May  5,  1831;  sec.  19,  p.  440,  sec.  33,  pp.  461, 
466. 

No  assignment  by  John  Bell,  the  purchaser, 
to  James  Bell,  exists,  nor  is  it  pretended  that 
any  ever  was  made.  The  insertion  of  the  name 
of  James  Bell  in  the  Register's  certificate,  was 
a  mere  misnomer. 

Tbe  cancellation  of  this  certificate  affords 
stringent  evidence  that  this  was  a  mere  error, 
and  it  is  confirmed  by  the  fact  that  when  tbe 
patent  was  demanded  John  Bell  held  tbe  cer- 
tificates, on  the  production  of  which  the  patent 
was  to  issue. 

3.  James  Bell  having  no  right  or  interest  io 
this  land,  the  attempted  sale  under  the  execu- 
tion of  St.  John  Fabre  &  Co.  against  James  Bell 
was  a  nullity,  and  created  no  estate,  right  or  in- 
terest in  the  'supposed  purchaser,  Smith.or  those 
claiming  under  him,  and  gave  to  him  or  them 
no  right  to  a  demand  a  patent,  either  to  James 
Bell,  or  to  them  as  assignees  of  James  Bell. 

Code  of  Louisiana,  art.,  2427.  "  The  sale  of 
a  thing  belonging  to  another  person  is  null.  It 
may  give  rise  to  damages,  when  the  buyer 
knew  not  tbe  thing  t)elonged  to  another." 

Under  an  execution,  the  interest  of  the  debtor 
only  in  the  property  can  be  sold.  The  right  of 
a  stranger  to  the  record  and  proceeding  will 
not  pass  thereby. 

3.  James  Bell  having  no  title  or  interest  in 
this  land,  and  the  pretended  purchasers  under 
the  execution  not  having  acquired  any  right  or 
interest  therein,  John  Bell  was  the  only  person 
who  could  be  recognized  by  tbe  Unil»i  Sisies 
as  entitled  to  a  patent,  and  the  act  of  makinga 
patent  in  the  name  of  James  Bell  was  an  acci- 
dent, which,  if  uncorrected,  would  defeat  tbe 
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coDtniRt  of  mle;  but  which,  by  (he  praclicA  of 
the  Land  Office  and  the  law  of  the  land,  might 
be  corrected  as  lonfc  as  the  patent  was  in  the 
pnwerof  the  Land  Offlce;  and  if  such  erroneous 
patent  had  been  delivered,  it  might  be  returned 
snd  canceled ;  and  if  the  holder  refuses  to  de- 
liver it  up  to  be  canceled,  the  United  States 
msv  institute  proceedings  to  cancel  it,  or  may 
satnorize  the  party  injured  to  institute  such 
proceedings  in  the  name  of  the  United  States. 
See  Putnam's  case,  and  opinion  of  Mr.  Wirt, 
i  Land  Laws,  37,  28;  opinion  of  Mr.  Wirt.  p. 
24;  Jfo*<m'*  case,  pp.  32,  84;  Opinion  of  Mr. 
Butler.  86.  87;  Regulations  May  4  and  6.  1836, 
pp.  92,  93;  Opinion  of  Mr.  Butler,  pp.   123, 

ik 

For  the  common  law  doctrines,  reference  is 
made  to  17  Vin.,  p.  78,  tit.  Prerogative,  letter 
G..  B.  3. 

The  king's  ^nt  is  void  in  five  cases;  Ist. 
when  he  is  misinformed;  2d,  misrecitsl  shall 
avoid  it;  8d,  if  the  king  be  deceived  in  a  matter 
of  fact  or  matter  of  law;  4th,  want  of  form; 
5th.  when  the  thing  granted  is  in  the  king,  or 
comes  to  him  in  another  manner  than  he  sup- 
pnaes. 

In  Bamiek'n  case,  6  Coke,  94,  it  is  said: 
"  And  it  is  a  maxim,  that  if  the  consideration 
which  is  for  the  benefit  of  the  queen,  be  it  exe- 
cuted or  be  it  executory,  or  be  it  on  record  or 
nnt  on  record,  be  not  true  or  be  not  duly  per- 
formed, or  if  prejudiced,  may  accrue  to  the 
queen,  by  reason  of  the  non- performance  of  it, 
the  letters  patent  are  void." 

Id  the  case  of  Allan  Wood*.  1  Coke,  51.  A, 
it  lield,  if  the  king's  grant  cannot  take  e£Fect, 
acci>rding  to  bis  intent,  it  is  void. 

3  Wm.  Saund.,  72  Q,  note  4  to  UnderhtU 
V.  Detereux,  where  a  party  is  granted  to  the 
prejudice  of  another's  right,  he  may  have  a 
tarefada*  to  repeal  it  at  the  king's  suit,  and 
the  king  is  of  right  to  permit  the  person  preju- 
diced to  use  his  name. 

Dyer,  276,  B;  8  Lev.,  220;  Sir  OUver  But- 
fer'icaae.  2  Vent.,  844. 

Bill  in  equity  will  lie,  to  decree  a  patent  to  be 
delivered  up  and  canceled  in  a  case  of  fraud, 
surprise,  or  gross  irregularity  in  issuing  it. 

Atty.Oen.  v.  Vernon.  1  Vem.,  277.  280, 
281;  Sawyer.  Atty.-Oen.,  v.  Vernon,  1  Vem., 
870,  886.  892. 

In  this  country,  the  proper  proceeding  is 
probably  by  bill  in  equity:  but  whether  by 
tdnfaeiat  or  bill  in  equity  is  only  a  question 
of  form.  In  either  case  the  same  results  may 
be  attained. 

But  the  law  forces  no  man  to  make  a  defense 
against  conscience.  A  party  who  has  wrong- 
fully obtained  a  patent,  may  surrender  it  to  be 
canceled. 

Com.  Dig.,  Vol.  v.,  tit.  Patent,  letter  G.  p. 
888. 

"  So  if  a  man  surrenders  his  patent  snd  it  be 
canceled  and  a  note  of  it  indorsed,  and  after- 
wards the  surrender  enrolled,  it  shall  be  vacated 
hvif." 

Dy..  167,  A.  R.  Dy.,  179,  B. 

b  Brants.  Raymond.  6  Pet..  218,  this  court 
hdd  tliat  •  patent  for  nwful  invention  might 
bemrrendered,  and  a  new  patent  issue. 

See  Ok.  J.  Marshall's  opinion,  from  p.  240  to 
844 

b  Butm  T.  Cooper,  7  Pet.,  292,  the  same 
totfQow. 


doctrine  was  held.    Both  cases  were  before  the 
Act  of  1886. 

In  the  case  at  bar,  John  Bell  had.by  his  con- 
tract of  purchase,  the  only  rights  which  the 
United  States  could  lawfully  recognize  and 
carry  into  patent.  He  applied  for  his  patent. 
A  patent  in  the  name  of  Jnmes  Bell  was  tend- 
ered to  him.  He  returned  it  to  the  Land  Olflc-e. 
According  to  the  Regulations  of  the  Land  Of- 
flt;e  and  the  common  law,  the  commissioner 
held  the  patent  in  the  name  of  James  Bell  void, 
canceled  it,  and  issued  a  corrected  patent  in 
conformity  with  the  contract  of  sale  to  John 
Bell. 

The  Supreme  Court  of  Louisiana  has  ad- 
judged this  canceled  patent  valid  and  superior 
to  the  corrected  patent;  and  the  inquiry  is, 
shall  this  judgment  be  reversed. 

4.  The  judgment  of  the  Supreme  Court  of 
Louisiana  in  the  caseatbar.  adopts  the  decision 
of  that  court  in  Lott  v.  Prudhomme,  8  Rob. , 
La..  294,  and  applies  it  to  this  case,  and  carries 
it  to  the  extent  of  declaring  that  the  Commis- 
sioner of  the  Land  Office  has  no  right  to  cancel 
a  patent  which  has  passed  the  seal  of  the  offlce; 
intimating  tiie  naked  act  of  cancellation  is  a 
fraud,  and  holding  that  the  jurisdiction  of  the 
government  of  the  United  States  over  the  sub- 
ject is  ended  when  the  patent  is  sealed,  and 
setting  up  the  canceled  patent  as  superior  to 
the  corrected  patent  issued,  to  pass  the  title  of 
the  United  Stales. 

Ist.  We  insist  the  Supreme  Court  of  Louisi- 
ana erred  in  the  proposition  "that  the  question 
whether  a  patent  which  has  issued  from  the 
Land  Offlce  of  the  United  States  may  be  an- 
nulled for  mistake  or  fraud,  is,  so  far  as  it  con- 
cerns a  citizen  of  Louisiana,  to  be  solved  by  the 
laws  of  Louisiana." 

(o)  The  State  of  Louisiana  has  no  laws  which 
regulate  the  grants  of  the  lands  of  the  United 
States.and  no  officers  who  can  grant  these  lands. 
Lands  of  the  United  States  are  granted  by  the 
officers  of  the  United  States  acting  under  the 
laws  of  the  United  States.  All  questions  of  the 
authority  of  those  officers,  and  of  the  conform- 
ity of  theiaf)roceedines  to  law.  must  be  solved 
by  the  laws  of  the  United  States. 

(6)  The  United  States  has  an  interest  in  the  sale 
of  these  lands  as  vendor,  and  may  incur,  by  the 
misconduct  of  her  officers,  the  responsiliility  of 
the  defaulting  vendor.  There  must  therefore  be 
in  her  jurisdiction  as  a  government,  a  power  to 
correct  the  errors  of  her  officers  to  her  preju- 
dice, and  to  the  prejudice  of  persons  contract- 
ing with  her.  And  she  is  not  denuded  of  this 
jurisdiction,  when  the  Question  whether  a  pat- 
ent issued  to  her  prejudice  is  to  be  solved. 

(e)  In  Wileox  v.  Jacktun  18  Pet.,  498,  the 
court  says:  The  question  whether  the  prop- 
erty has  passed  is  to  be  resolved  by  the  laws  of 
the  United  States;  hut  fraud,  laches,  accident' 
and  mistake,  may  so  defeat  the  intended  con- 
tract of  sale  that' the  patent  may  be  void  and 
the  title  not  pass  by  it. 

AUon  Woods'  case,  1  Coke,  44,  A.  B. ;  Mag- 
dalen College  case,  11  Coke,  72. 

2d.  We  insist  that  the  proposition  of  the 
Supreme  Court  of  Louisiana,  that  "the  mo- 
ment a  patent  has  passed  the  great  seal,  it  is 
beyond  the  power  of  the  officers  of  the  general 
government,"  is  erroneous. 

(a)  This  proposition  seems  to  assume    that 
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the  seal  of  the  Land  Office  is  analogous  lo  the 
great  seal  of  England. 

In  Bngland,  the  King  is  the  fountain  of  Jus- 
tice, of  honor,  of  office  and  of  privilege,  and  the 
great  seal  is  the  emblem  of  hb  royal  authority 
and  dignity.  The  powers  of  the  court  of 
chancery  flow  from  the  great  seal  (1  Str.,  157), 
and  all  grants  of  land,  held  by  the  King  in 
right  of  his  crown,  are  to  be  under  the  great 
seal. 

iane'*  case,  2  Coke,  16. 

In  the  Land  Office  of  the  United  States,  there 
is  no  seal  analogous  to  the  great  seal.  The 
public  lands  are  nqt  held  jure  eorona,  to  be 
disposed  of  as  matter  of  royal  bounty,  but  are 
held  in  trust  for  the  States  {PMard  v.  Hagan, 
3  How.,  212);  and  are  to  be  disposed  of  to  pur- 
chasers by  contracts  of  sale  under  the  laws  of 
the  United  States. 

In  England  there  are  many  seals. 

17Vin.,  pp.  67-77. 

If  an  analogy  to  some  of  the  seals  in  England 
must  be  found,  it  will  best  be  found  in  the  case 
of  Attv.-Oen.,  v.  Vernon,  1  Vem.,  891. 

(6)  The  effect  of  a  patent  sealed  by  the  re- 
corder, and  the  power  of  the  commissioner  over 
it,  must  be  ascertained  from  our  Constitution 
and  laws. 

The  Constitution  makes  it  the  duty  of  the 
President  to  take  care  that  the  laws  are  faith- 
fully executed. 

The  Act  re-organizing  the  Land  Office  (1  L. 
Laws,  553),confer8  on  the  commissioner,  under 
the  direction  of  the  President,  the  executive 
powers  and  duties  prescribed  by  law  and  ap- 
pertaining to  the  ^e  and  survey  of  the  public 
lands,  and  the  issuing  of  all  patents  for  grants. 
Section  1.  Sec.  4  makes  it  the  duty  of  the  re- 
corder, in  pursuance  of  instructions  from  the 
commissioner,  to  affix  and  certify  the  seal  of 
the  Land  Office,  to  attend  to  the  correct  en- 
grossing and  transmission  of  patents. 

The  act  of  the  Recorder  is  a  ministerial  act. 
The  system  of  disposing  of  our  public  lands  is 
a  system  of  bargain  and  sale.  The  contract  is 
made  by  the  purchaser  from  the  Receiver;  and 
all  the  steps  subsequently  taken  ii^  the  Land 
Office  are  merely  to  insure  to  the  purchaser  a 
title  to  the  land  for  which  he  has  paid. 

These  proceedings  are  all  to  be  taken  under 
the  executive  discretion  of  tbe  commissioner, 
acting  under  the  direction  of  the  President;  and 
there  must  be  such  enlarged  discretion  as  will 
protect  the  purchaser  from  accident  or  errors 
occurring  in  the  office. 

The  purchaser  standing  in  the  relation  of 
vendee  has  the  right  to  see  that  the  title  made 
out  for  him  conveys  the  thing  purchased.  He 
cannot  be  compiled  to  accept  a  patent  which 
does  not  give  him  the  land  which  he  has  bought 
and  paid  for. 

See  Hamilton  on  Public  Credit,  reports  on 
finance,  noU  1^,  li>4;  Bank  of  0. 8.  t.  Plant- 
en'  Bank,  9  Wheat.,  904. 

From  these  relations  of  contracting  parties, 
it  follows  that  the  title  is  consummated  by  the 
delivery  and  acceptance  of  the  patent. 

BagnOl  v.  Brodtriek,  18  Pet.,  450. 

We  contend,  then,  that  the  practice  of  re- 
ceiving back  and  canceling  patents  which  fail 
from  accident  or  mistake  toaSect  the  designed 
sale,  is  legal;  and  the  act  of  cancellation  by  the 
commissioner  in  this  case  was  a  legal  act. 
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The  judgment  of  the  Supreme  Court  of  Loui- 
siana, setting  up  the  canceled  patent,  is  erro- 
neous and  should  be  reversed. 

Memrt.  A.  H  Evans,  A.  H.  IjawrMiee 
and  Miles  Taylor,  for  defendants  in  error: 

Ist.  It  will  be  maintained,  on  the  part  of 
the  defendants  In  error,  that  this  case  does  not 
fall  within  the  provisions  of  the  25th  section  of 
the  Judicary  Act. 

D0vine»  V,  8eott,  4  How.,  500. 

2d.  That  if  this  court  should  entertain  juris- 
diction,  still  the  judgment  of  the  Supreme 
Court  of  Louisiana  must  be  affirmed. 

The  introduction  of  parol  testimony  to 
prove  the  patent  to  James  Bell  was  proper.  It 
was  not  within  the  power  or  control  of  the  de- 
fendants, but  had  been  placed  by  the  plamtifl 
himself  in  the  hands  of  the  government.  A 
copy  had  been  applied  for  and  refused. 

The  existence  of  the  patent  to  James  Bell 
being  established,  the  case  then  became  one  of 
simple  priority  of  title.  By  the  issuance  sod 
delivery  of  the  patent,  all  power  over  it  on  the 
part  of  the  government  ceased,  except  through 
the  judicial  tribunals.  The  cancellation  of  it 
was  illegal. 

Hunt  V.  Wiekliffe,  2  Pet.,  201 ;  Cearoa  v.  Saf- 
ford,  8  How.,  441 :  Stringer  v.  Toung,  8  Pet., 
820;  13  Pet.,  498;  9  Cranch,  98;  2  How.,  117; 
Lott  V.  Prudhomme,  3  Rob..  295. 

Nor  was  this  a  case  in  which  a  junior  patent 
with  a  prior  equity  will  prevt^l  m  ejectment 
over  an  elder  patent.  Here  no  elder  equity  is 
shown ;  no  superior  equity  is  shown.  If  there 
was  any  mistake  or  fraud  to  the  injury  of  the 
plaintiff  in  error  (of  which  there  is  not  a  parti- 
cle of  proof),  still  it  was  competent  for  him  to 
have  filed  bis  bill  against  the  patentee. 

Mr.  Justice  Campbell  delivered  tbe  opin- 
ion of  the  court. 

This  is  a  writ  of  error  to  the  Supreme  Cooit 
of  Louisiana,  under  the  26th  section  of  the  Ju- 
diciary Act  of  September,  1789. 

Tbe  plaintiff  commenced  a  petitoiy  action  in 
the  District  Court  of  Caddo  Pariah,  Louisiana, 
for  a  parcel  of  land  in  the  possession  of  the  de- 
fendants. He  claims  the  land  by  a  purchase 
from  the  United  States,  and  exhibits  their  pat- 
ent for  it,  bearing  date  in  June,  1850,  with  his 
petition.  The  defendant  (Hearne)  appeared  to 
the  action,  and  answered  that  the  United  States 
had  sold  the  land  to  James  Bell,  and  as  tbe 
property  of  James  Bell  it  had  been  legally  soki 
by  the  sheriff  of  Caddo,  under  a  valid  judg- 
ment and  execution  against  him,  and  that  a 
person  under  whom  he  (Hearne)  derives  bis 
title  was  the  purchaser  at  the  sheriff's  sale.  A 
number  of  parties  were  cited  in  warranty,  and 
answered  to  the  same  effect.  A  judgment  wsi 
given  for  the  defendants  in  the  District 
and  Supreme  Courts;  and  upon  the  judgment 
in  tbe  last,  the  plaintiff  prosecutes  this  writ  of 
error. 

The  title  of  the  plaintiff  consists  of  the  du- 
plicate receipts  of  the  Receiver  of  the  Land 
Office  at  Natchitoches.  Louisiana  (No.  1270), 
dated  in  July,  1839,  by  which  he  acknowl- 
edges the  receipt,  from  the  plaintiff,  of  full 
payment  for  the  lands  described  in  the  receipt 
and  petition;  a  patent  certificate,  of  the  same 
date  and  number,  from  the  Register  of  that 
office,  certifying  the  purchase  of  the  plaintiff, 
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and  his  right  to  a  patent ;  and  a  patent  issued 
in  due  form,  for  the  said  lands,  in  pursuance 
of  the  Act  of  Congress  and  the  patent  certifl- 
cate. 

The  case  of  the  defendants  originates  in  these 
facts:  The  Register  of  the  Land  Office  at 
Natchitoches,  in  making  up  his  duplicate  cer- 
tificate of  purchase,  to  be  returned  to  the 
General  Land  Office,  inserted  the  name  James 
BeU  for  that  of  John  Bell.  That  certificate 
was  sent  to  the  General  Land  Office,  with  the 
monthly  returns  of  the  Register,  and  in  July, 
1844,  a  patent  was  issued  in  the  name  of  James 
Bell,  and  sent  \o  the  Register  at  Natchitoches, 
who  retained  it  in  bis  office  till  1849.  In  1849, 
John  Bell  sent  to  the  office  of  the  Resister  his 
duplicate  receipts,  and  the  patent  in  the  name 
of  James  Bell  was  delivered  to  him.  Upon  a 
representation  of  the  facts  to  the  Commissioner 
of  the  General  Land  Office,  this  patent  was 
canceled,  an^  a  new  one  issued  to  the  plaintiff. 

It  appears,  from  the  proof  in  the  case,  that 
the  plainUS  had  a  brother,  named  James  Bell, 
who  was  his  agent  for  making  the  entry,  and 
that  the  land  was  sold  in  March.  1844,  as  his 
property,  by  the  sheriff,  of  Caddo,  as  is  stated 
in  the  answers  of  the  defendants. 

The  Act  of  Congress  of  the  24th  April,  1630, 
providing  for  the  sales  of  the  public  lands  of 
the  Unhed  States,  enacts,  "  Tiiat  the  purchaser 
at  private  sale  shall  produce  to  the  Register 
of  the  Land  Office  a  receipt  of  the  Treasurer  of 
the  United  States,  or  from  the  Receiver  of  Pub- 
lic Monevs  of  the  district,  for  the  amount  of 
the  purcnase  money  on  any  tract,  before  he 
sbalf  enter  the  same  at  the  Land  Office."  At 
various  times,  since  the  passage  of  the  Act,  the 
modes  of  conducting  sales  at'.the  different  Land 
Offices  of  the  United  States  have  been  pre 
scribed  hr  the  commissioner,  and  the  evidence 
to  be  afforded  to  the  purchaser  designated. 
The  circular  issued  in  1881  contains  the  in- 
structions under  which  the  local  officers  were 
acting  at  the  date  of  this  entry.  The  instruc- 
tions pertinent  to  this  case  are,  that  "  when  an 
individual  applies  to  purchase  a  tract  of  land, 
he  is  requirra  to  file  an  application  in  writing 
therefor;  on  such  application  the  Register  in- 
dorses his  certificate,  showing  that  the  land  is 
▼acant  and  subject  to  entrv,  which  certificate 
the  appUcant  carries  to  the  Receiver,  and  is 
evidence  on  which  the  Receiver  permits  pay- 
ment to  be  made,  and  issues  his  receipt  there- 
for; the  duplicate  of  this  is  handed  to  the  pur- 
cliaaer  as  evidence  of  payment;  and  which 
should  be  surrendered  when  a  patent,  forward- 
ed from  the  General  Land  Office  is  delivered  to 
him.  The  other  receipt  is  ended  to  the  Register, 
who  must  immediately  indicate  the  sale  on  his 
township  plat,  and  enter  the  same  on  his  tract 
hook,  and  is  transmitted  to  the  General  Land 
Office  with  the  monthly  abstract  of  sales  and 
certificates  of  purchase. 

The  certificates  of  purchase  are  madeaccord- 
ing  to  forms  furnished  by  the  General  Land 
Office.  One  is  issued  to  the  purchaser,  and 
another  is  retained,  to  be  sent  to  the  commis- 
sioner. They  should  be  duplicates;  and  the 
instructions  to  the  Register  in  regard  to  them 
are,  "  that  the  designation  of  the  tract,  in  the 
certificates  of  purchases,  is  always  to  be  in 
writing,  net  in  figures.  The  certificates  are  to 
be  fllled  up  in  a  plain,  legible  hand,  and  great 
See  19  How. 


care  is  to  be  taken  in  spelling  the  names  of  the 
purchasers.  The  monthly  return  must  always 
be  accompanied  by  the  Receiver's  receipts  and 
Register's  certificates  of  purchase. "  From  this 
statement  of  the  Act  of  Congress  and  the  regula- 
tions of  the  Land  Office.it  will  be  seen  that  the 
embarrassment  in  which  this  title  is  involved 
proceeds  from  an  error  commhted  by  the  Regis- 
ter at  Natchitoches  in  making  up  the  duplicates 
of  his  certificate  of  purchase — the  duplicate  in- 
tended for  the  General  Land  Offlce-^and  from 
which  the  monthly  abstract  was  prepared. 

The  plaintiff  was  nowise  reponsible  for  this. 
He  had  paid  his  money  into  the  Receiver's 
office,  ana  obtained  the  receipt  prescribed  by 
the  Act  of  Congress  of  1820,  before  cited. 

He  had  obtained  his  certificate  of  purchase, 
evincing  his  title  to  a  patent  certificate.  At 
this  stage  of  the  proceedmg,  the  Register  of  the 
lAud  Office,  in  completing  his  office  papers, 
and  in  making  up  his  returns  for  Washington 
City,  committed  a  mistake,  which  was  not  de- 
tecteid  by  the  officers  at  Natchitoches  in  com- 
paring their  returns  (as  they  are  ordered  to 
do),  and  eluded  the  vigilance  of  the  officers  at 
Washington.  It  was  discovered  at  Natchito- 
ches, when  an  agent  of  the  plaintiff  applied  for 
the  patent,  and  surrendered  his  duphcate  re- 
ceipt and  certificate. 

U  was  then  discovered  that  the  christian  name 
of  the  plaintiff  had  been  inaccurately  set  out 
in  the  returns  at  Washington  and  the  patent. 
The  Supreme  Court  of  Louisiana  say:  "  It  ap- 
pears, from  the  evidence,  that  the  plaintiff  and 
bis  brother  James  Bell  purchased  the  land  in 
dispute  from  the  United  States  on  the  same 
de^— 8d  July,  1830 — and  that  the  patent  cer- 
tificates were  issued  in  their  respective  names 
by  the  Register  of  the  Land  Office  at  Natchito- 
ches, Louisiana,  bearing  the  same  number." 

We  interpret  the  papers  from  the  Land 
Office  differently  from  the  Supreme  Court. 
'There  is  no  evidence,  in  our  opinion,  of  more 
than  one  sale — that  evinced  by  the  Receiver's 
receipt— and.  in  that  receipt,  John  Bell,  the 
plaintiff,  is  named  as  the  purchaser.  We  think 
there  was  but  one  certificate  of  purchase  issued 
to  a  purchaser — that  in  favor  of  John  Bell.  The 
certificate  of  purchase  which  contains  the 
name  of  James  Bell  is  found  in  the  General 
Land  Office.  If  that  was  intended  for  a  James 
Bell,  there  shquld  have  been  another  for  John 
Bell.  But  there  is  onl^  a  single  certificate 
there,  and  the  conclusion  is  irresistible  that  the 
name  "  James  "  was  entered  b^  mistake  for 
".John."  We  find  no  evidence  in  the  record  to 
show  that  James  Bell  held  any  evidence  of  a 
purchase. 

Whatever  appearance  of  a  title  he  had,  is 
owing  to  the  mistake  in  the  duplicate  certifi- 
cate returned  to  the  General  Land  Office,  and 
the  patent  issued  in  his  name.  But  this  patent 
was  never  delivered  to  him.  The  question 
then  arises,  had  the  Commissioner  of  the  Gen- 
eral Land  Office,  authority  to  receive  from 
John  BeU  the  patent  erroneously  issued  in  the 
name  of  James  Bell,  and  to  issue  one  in  the 
proper  name  of  the  purchaser.  And  the  ques- 
tion, in  our  opinion,  is  exceedingly  clear.  The 
Commissioner  of  the  General  Land  Office  exer- 
cises a  general  superintendence  over  the  sub- 
ordinate officers  of  his  Department,  and  is 
clothed  with  liberal  powers  of  control,  to  be 
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exercked  for  the  purposes  of  justice,  and  to 
prevent  the  consequences  of  inadvertence,  ir- 
regularity, mistalce  and  fraud,  in  the  impor- 
tant and  extensive  operations  of  that  officer  for 
the  disposal  of  the  pubiic  domain.  The  power 
exercised  in  this  case  is  a  power  to  correct  a 
clerical  mistake,  the  existence  of  which  is 
shown  plainly  b/  the  record,  and  is  a  necessary 
power  in  the  adminislralion  of  every  depart- 
ment. Our  conclusion  is,  that  the  Supreme 
Court  of  Louisiana  erred  in  denying  the  valid- 
ity of  this  title,  and  in  conceding  any  effect  or 
operation  to  the  certificate  of  purchase  or  pat- 
ent issued  in  the  name  of  James  Bell,  as 
vesting  a  title  in  a  person  hearing  that  name. 

It  is  objected  thai  this  court  has  no  jurisdic- 
tion over  this  judgment  of  the  Supreme  Court 
of  Louisiana. 

The  plaintiff  claimed  the  land  described  in 
bis  petition,  under  a  purchase  made  from  the 
United  Stales,  and  produced  muniments  of  title 
issued  by  their  authority,  and  this  title  is  pro- 
nounced to  be  inoperative  by  the  District  and 
Supreme  Courts  or  Louisiana. 

Does  this  appear  by  the  record  l)efore  us? 
The  record  in  the  Supreme  Court  of  Louisiana 
purpoits  to  be  a  tnie  and  faithful  transcript  of 
the  documents  filed,  orders  made,  proceedings 
had.  and  evidence  deduced,  on  the  trial  in  the 
District  Court.  The  Supreme  Court  possesses 
the  right,  and  is  under  the  obligation  of  ex- 
amining questions  of  fact  as  well  of  law, and  to 
slate  the  reasons  of  their  judgment.  The  state- 
ment of  the  evidence  adduced  is  taken  as  an 
equivalent  for  a  statement  of  the  facts  by  the 
District  Judge  in  the  practice  of  that  court.  It 
clearly  appears  that  the  ground  upon  which  the 
judgment  in  the  Supreme  Court  was  given,  was 
the  invalidity  of  the  title  of  the  plaintiff,  be- 
cause an  older  patent  had  been  issued  in  favor 
of  James  Bell.  We  tliink  this  court  has  juris- 
diction. 

Armstrong  v.  Treat,  of  Athen*  Oo.,  16  Pet., 
261;  Grand  Ovlf  R.  R.  andB.  Co.,  12  How.. 
165;  Almone$ter  v.  Kenton,  0  U.,  1. 

Judgment  reverted — eaute  remanded. 


Rev'B— 10  La.  Ann.,  6IS. 
Clted-2  Sawy.,  — 
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WILLIAM  R.  POST  xt  al..  Owners  of  the 
Barque  Elizabeth  Fritb,  and  NA- 
THAN HOWELL  ET  AL.,  Owners  of  the 
Ship  Panama,  Claimants  of  a  portion  of  the 
Cargo  of  the  Ship  Richmond,  Appti. 

V. 

JOHN  H.  JONES  ET  AL.,  Owners  of  the  Ship 
Richmond  and  Cargo,  Libelant*. 
(See  8.  C,  19  How.,  180-16S.) 


Matter  eon  teU  vettd  in  eatet  ofubttlute  neeet- 
tity— where  taJe  mvtt  be — not  in  dittanl  ocean 
w/iere  there  it  no  market — amount  of  tabage, 
not  lett  them  a  third  nor  more  than  half— 
when  right  it  eompUte — when  freight  it  aim 
aWneed. 

A  master  has  power  to  sell  both  veaael  and  oai|« 
In  oasos  of  absolute  necessitjr. 

The  exercise  of  this  power  should  be  clotelr 
sorutlnlzeil.  The  sale  must  be  In  aclrtltzed  oountry. 

The  rule  has  no  application  to  wreck  in  dlstinl 
ocean,  where  the  property  Is  derelict  or  about  to 
become  so. 

The  necessity  of  such  a  case  Is  not  of  that  char- 
acter which  permits  the  master  to  exerdae  tUi 
power. 

The  contrivance  of  an  auction  sale  under  niok 
circumstances,  where  the  master  was  belple« 
where  there  is  no  market,  no  money,  no  oompetl- 
tlon,  where  the  master  must  take  Just  what  Is  of- 
fered, has  no  characteristic  of  a  valid  unolract. 

That  It  was  better  to  get  what  was  otTerpd.  this 
sulf  er  a  total  loss,  would  justify  every  sale  to  t 
salvor. 

Where  prnperty  Is  derelict,  as  a  ireneral  rule  tlM 
amount  of  salvn|;e  should  not  bo  less  than  one 
third  nor  more  than  a  bait  of  the  property  nved. 

The  rigrht  of  salvaare  is  complete,  when  veael  k 
bmugbt  tu  a  port  of  safety. 

Salvors  should  also  lie  allowed  f relgrbt  for  carrr- 
Inir  owner's  moiety  over  twenty  thousand  milet 
to  a  better  market,  at  the  borne  port. 

Argued  Dee.  31,  1866.    Decided  Jan.  tS.'lSST. 

APPEAL  frrom  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of 
New  York. 

The  libel  was  filed  by  the  owners  of  the 
whaling  ship  Richmond,  against  the  proceed* 
of  certain  whale  oil  and  whalebone  taken  from 
that  ship,  while  stranded  on  the  Asiatic  coast 
of  Behringa  Strait,  by  the  crews  of  the  whaleri. 
The  Elizabeth  Frith,  and  The  Panama,  and 
brought  home  in  those  ships  and  sold  as  a  part 
of  their  cargoes. 

The  libelants  pray  to  have  possession  deliv- 
ered to  them  of  the  property  in  question,  or  its 
proceeds,  if  sold,  subject  to  "salvage  and 
freight."  The  claimants  set  up  title  in  them- 
.selves,  under  an  alleged  sale  by  the  master  of 
the  wrecked  ship,  at  the  time  and  place  of  the 
disaster. 

The  District  Court  sustained  the  sale  and 
dismissed  the  libel. 

The  Circuit  Court,  on  appeal,  reversed  this 
decree,  pronounced  the  sale  illusory,  and 
awarded  a  moiety  of  the  proceeds  to  the  claim- 
ants as  salvage,  and  decreed  payment  of  the 
residue  to  the  libelants.  From  this  decree  the 
claimants  took  an  appeal  to  this  court. 

A  further  statement  of  the  case  appeal*  hi 
the  opinion  cf  the  court. 

Mr.  Chas.  O'Connor  and  Stewen*  O. 
Hozlot  for  the  appellants: 

1.  The  decree  of  the  Circuit  Court  cannot  be 
sustained,  unless,  by  an  unt>ending  rule  which 
admits  of  no  exception  or  qualification,  the 
power  of  the  master  to  sell  is  absolutely  limited 


NoTB.— See  note  to  Thomas  v.  Osburn,  oupra. 
What  to  mlmge.  Who  («  Mlvor.  Raten  nf  satvage. 
Sev  note  to  Stmtton  v.  Jnrvls,  3J  U.  S.  (8  Pet.,  4). 

Pituxr  nf  moKter  to  wU  renML 

The  master  hns  power,  by  virtue  of  his  ofllce,  to 
sell  thn  ship.  In  unses  i>f  extreme  necessity,  acting 
In  (rood  iHlth  and  for  the  ^neral  tranentof  all  con- 
cerned. ItobPrison  v.  Clark,  1  llinr.,  446j  Ha.vmiin 
V.  .Molten,  &  Esp..  «5:  Kced  v.  Darby,  10  Bast.  143; 
Homes  v.  Sutfrue,  4  C.  *  P..  276 ;  The  Wnnv  and  Ei- 
mira.  Bdw.  Adm.,  118;  Allen  v.  Buffrue,  8  B.  *  C, 

«18 


Ml ;  Idle  v.  Royal  Ex.  Ins.  Co.,  8  Taunt.,  755;  Head 
V.  Uonhain,3  Drod.  &  Binr.,  UT;  Qrcen  v.  8oyaI 
Bx.  Ins.  Co.,  6  Taunt.,  88:  Jordan  v.  Warren  Im. 
Co.,  1  Story,  842;  8.  C,  4  taw  Kep..  12:  MIston  V, 
Lord,  I  BlatohI.,3S(;The  Amelle,SWall.,  18: Cope- 
quid  Mar.  Ins.  «>>.  v.  Barteaux,  t.  K., «  P.  C..  IN; 
32  L.  T.  N.  8.,  510 ;  83  W.  R.,  tte ;  8tephen»on  v.  PS- 
Ac.  Ins.  Co..  64  Mc.  bH:  The  Catherine,  I  Bmr- 1>* 
Fq..  «~ ;  HatapBOO  Ins.  Co.  v.  Southirute,  &  Pet.,  MM: 
BuUer  v.  Murray,  3D  N.  Y.,  88. 
The  proof  of  necessity  must  be  clear,  beyood  a 
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to  a  sale  by  auction,  with  the  advantage  of  free 
competitioo  between  rival  purchasers.  If  in  anv 
case  or  under  any  circumstances,  he  may  sell 
by  private  contract  to  a  single  purchaser,  the 
decree  is  erroneous. 

(a)  The  authority  of  the  master  to  sell  in 
cases  of  extreme  necessity  like  the  present,  is 
as  a  general  proposition  deflnilively  settled. 
Even  where  there  in  only  "a  probability  of 
loss,  and  it  is  made  more  hazardous  by  every 
day's  delay."  to  act  promptly  and  thereby  "  to 
save  something  for  the  benefit  of  all  concerned, 
though  but  little  be  saved,"  is  his  imperative 
duty. 

Abb.  Ship.,  5  Am.  ed.,  pp.  14.  19;  Abb. 
Ship.,  note  to  p.  10;  Th«  Barak  Ann.  2  Sumn., 
216;  If.  E.  1m.  Co.  v.  T/ie  Sarah  Ann,  18 
Pet..  887. 

(6)  The  master  of  The  Richmond  had  no 
other  resort  for  the  purpose  of  saving  anything, 
than  the  sale  which  he  made. 

Even  if  transportation  to  the  shore  was 
practicable,  every  witness  who  was  examined 
testifles  that  preservation  there,  through  the 
loniz  winter  then  approaching,  was  not  possible. 

That  freighting  or  salvage  services  were 
unknown  in  those  regions  and  would  not  have 
been  undertaken  by  anyone,  is  still  more  dis- 
tinctly established  by  the  proofs. 

1  Seward's  Works,  p.  242;  The  Botton,  1 
Sumn.,  Sas,  836;  Elizabeth  and  Jane,  1  Ware, 
38. 

The  freight,  even  as  far  as  the  Sandwich  Isl- 
ands, if  obtained  by  a  miracle,  would  have  ex- 
ceeded the  alleged  maximum  allowance  in  salv- 
age cases. 

A  sal  va^e  service  would  involve  a  t  ransportion 
over  26,000  miles  for  adjudication.  A  Judg- 
ment in  rem  in  a  foreign  intermediate  admiral- 
ty, would  not  be  regular  or  binding;  nor  if  so, 
would  it  be  beneficial  to  these  libelants. 

The  Wm.  EamOton.  3  Hagg.,  168. 

(e)  There  was  no  want  of  ordinary  judgment 
or  prudence  in  the  manner  of  the  sale. 

Notice  was  given  to  every  vessel  within 
reach; and  considering  the  season,  the  little  ex- 
perience yet  had  in  those  seas  in  respect  to  the 
time  of  its  closing,  and  the  great  danger  there 
was  that  The  Richmond  miglit  go  to  pieces  in 
case  of  any  deia^,  prudence  dictated  the  ear- 
liest possible  action. 

The  event  is  not  the  proper  test ;  but  if  ap- 
plied here,  it  would  favor  the  master's  decision. 
He  could  not  have  induced  these  three  ships  to 
lie  idle,  and  to  lie  still  in  an  unlucky  spot  until 
the  18th  of  August,  waiting  for  customers. 

The  weight  of  evidence  U,  that  as  much  was 
obtained  as  could  have  been  gotten  if  there 
were  numerous  bidders. 

(d)  There  is  not  the  remotest  ground  for  im- 
paling fraud  or  ill  motive  to  anyone  concerned. 

There  was  evidently  a  total  absence  of  con- 
cert between  the  three  purchasing  masters,  and 


the  weight  of  evidence  is,  that  The  Junior  got 
the  greatest  amount  of  bone. 

The  small  price  given  for  tlie  wreck,  is  like 
what  frequently  happens  at  regular  auction 
sales  with  full  competition. 

7  Law  Rep.,  878;  6  Cow.,  271. 

The  testimony  of  Reeve  and  Cherry  should 
be  wholly  rejected,  as  incompetent  because 
of  their  interest.' 

The  Botton,  1  Sumn.,  828. 

They  are  evidently  uncandid,  self-impeached 
in  a  considerable  degree,  and  are  contradicted 
in  many  particulars. 

rA«J<in«,2Hagg.,888;  2%«  Awfcm,  1  Sumn., 
845. 

The  decree  of  the  Circuit  Court  appears  to 
borrow  some  of  its  principles  from  analogy  to 
the  position  assumed  as  law,  that  a  contract  be- 
tween salvors  and  the  saved,  made  at  sea, is  nec- 
essarily and  per  se  void.  Such  is  not  the  case; 
and  the  most  that  can  be  said  on  that  head  is, 
tliat  the  nature  of  the  subject  gives  apparently 
more  occasion  to  the  ''  Chancery  of  the  sea" 
than  the  chancery  of  the  land,  to  vacate  op- 
pressive and  unreasonable  contracts. 

There  are  two  obiter  dieia  to  that  effect  in  1 
Bee,  pp.  186-139.  But  the  Enelish  authorities, 
and  those  in  the  American  admiralty,  includ- 
ing this  court,  are  merely  that  such  agreements 
must  appear  to  be  fair  and  reasonable. 

The  True  Blue,  2  W.  Rob.,  178;  The  Oracet, 
2  W.  Rob.,  294;  The  Wettminster,  1  W.  Rob., 
28S;  7%«  Indxutry,  8  Hagg..  208, 205;  TheMul- 
grave,  2  Hagg.,  77:  The  Emulmit.  1  Sumn., 
210;  Houteman  v.  The  N.  Carolina,  16  Pet., 
45. 

8.  The  libelanta  err  in  supposing  that  the 
law  of  nature  which  enforces  tiie  saving  of  life 
as  a  duly,  has  any  force  in  relation  to  the  sav- 
ing of  property. 

The  Botton.  1  Sumn.,  885;  The  Zephyr,  2 
Hagg.,  48;  The  Oanget,  1  Notes  of  Cases,  87; 
The  Margaret,  2  Hagg.,  48,  nate. 

4.  It  is  not,  as  claimed  by  the  libelants,  a 
fixed  and  invariable  rule,  that  salvage  in  cases 
of  derelict  shall  not  exceed  one  half  the  value; 
and  if  such  appears  to  be  the  rule  in  all  former 
decisions,  the  present  is  a  new  case  in  all  its 
features,  and  would  require  a  higher  compensa- 
tion. 

(a)  This  moiety  practice  has  a  very  barbar- 
ous origin,  and  is  entitled  to  no  respect.  The 
authorities  all  show  that  it  has  no  binding 
force,  the  allowance  being  merely  discretion- 
ary. 

TheAquOa,  1  C.  Rob.,  41.  47,  noU;  1  Sumn., 
214;  1  Stoiy,  823;  1  Ware,  89;  B(A»on  v.  The 
Buntrett,  2  Wall.,  Jr.,  70. 

(6)  The  in&tances  of  salvage  service  to  be 
found  in  the  books,  are  confined  to  the  high- 
ways of  commerce  and  within  comparatively 
narrow  spaces. 

There  is  no  recorded  judgment  upon  the  salv- 


doubt.  It  must  be  shown  not  only  that  there  was 
need  of  repairs,  but  also  that  tt  was  Impossible  to 
pr'>curo  money  for  that  purpose.  Ueed  v.  Bonham, 
8  Bred.  St  Bing.,  U7 ;  Tbe  Fanny  and  Blmlni,  Ednr. 
Adiii.,  118. 

This  Is  DOW  the  settled  law  of  Envland,  though 
there  was  formerly  great  doubt  of  the  master's 
power  to  sell  tbe  vessel  under  Dny  circumstances. 
The  rule  in  the  United  Slates  Is  substantially  the 
same  as  la  Bagland.  A.mer.  Ins.  Co.  v.  Center, 
4  Wend.,  a ;  Paiapsoo  Ins.  Co.  v.  Southgate,  5  Pet., 

Bee  19  How. 


004 ;  8  Kent.  Com.,  174,  175 ;  Center  v.  Amer.  Ins. 
Co.,  7  Cow.,  651;  Tbe  Tllton.  A  Masnn,  405;  Oor- 
don  V.  Farm.  Mut.  Inn.  Co.,  2  Pick.,  249  ;  The  Sarah 
Ann.  2  Sumn.,  206:  Winn  v.  Col.  Ins.  Co.,  12  Pick.. 
270 ;  FountulD  v.  Phoenix  Ins.  Co.,  11  Johns.,  293. 

(Jnli'ss  the  Dcoesslty  exiitt,  notwltbsiandlng  the 
master  may  baveai'ted  in  goiod  faith,  and  In  tno ex- 
ercise of  a  sound  dlscrrtlnn,  the  title  of  tbe  own- 
er Is  not  devested;  neither  presenoe  at  tbe  sale  of 
owner's  agent,  nor  atwodonment  to  underwrilers 
wUl  ratifylt.  The  TUton,  5  Mason,  46S ;  0  Pick.,  4«S ; 
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age  to  be  allowed  for  rescuing  property  .from 
-shipwreck,  under  circumstauceB  at  ail  compara- 
ble with  the  present  case. 

The  Martha,  3  Hagg.,  484;  The  EUiotta,  % 
Dod..  76;  The  Effort,  3  Hagg.,  \W;L'E»per- 
ance,  1  Dod. ,  49 ;  Sprague  v.  UO  Bbit  of  Flour, 
2  Stqrv,  197;  Pei»eh  v.  Ware,  4  Cranch. 
846;  The  Reliance,  2  Hagg.,  90.  noU;  The 
Jubilee,  8  Hagg.,  43,  Tiote;  The  Jonge,  5  C. 
Rob.,  832;  Howland  v.  SIO  BbU.  Oil,  7  Law 
Rep.,  377;  The  Swan,  1  W.  Rob.,  70. 

5.  The  power  of  the  master  to  sell  in  a  case 
of  extreme  necessity,  allows  him  to  sell  as  he 
may.  In  the  polar  regions,  where  it  is  im- 
possible to  perform  the  duty  of  agent  for  all 
concerned  in  the  methods  usually  employed 
within  the  territory  of  trade  and  civilization, 
he  may  still  save  what  can  be  saved,  by  using 
such  means  as  present  themselves, 

Mr.  Daoiel  Iiordt  for  appellee: 

1.  The  whole  transaction  was  in  its  nature 
a  salvage  from  a  ship  in  hopeless  distress  on 
the  high  seas  and  near  an  uninhabited  coast, 
with  a  master  and  crew  dependent  on  the  other 
ships,  which  master  was  willing,  and  had  of- 
fered, to  give  all  the  cargo,  in  order  to  be  taken 
directly  home,  after  a  three  year's  vovage.  It 
therefore  belongs  to  courts  of  admiralty,  to 
judge  it  by  its  own  rules  of  humanity,  policy 
and  justice. 

In  all  cases  within  the  admiralty  jurisdiction, 
the  court,  as  the  chancery  of  the  sea,  supervises 
all  attempted  contracts,  where  distress  of  a  ship 
or  her  crew  entered  into  the  transaction. 

To  allow  contracts  between  parties  depend- 
ent for  salvage  service  and  salvors  to  be  valid, 
would  defeat  the  jurisdiction  of  admiralty  en- 
tirely. 

Voteel  V.  The  Brother*,  Bee,  186;  8dt%tU  v. 
The  Mary.  Bee,  189;  The  Bntuloui,  1  Sumn., 
C.  C,  210;  The  Henry  Bwbank,  1  Sumn.,  416; 
Bearie  v.  SJiO  Pig»  Copper,  1  Story,  828;  Laws 
of  Oleron,  ch,  4;  OodolphlD,  art.  4;  1  Pet., 
Adm.,  App.,  arte.  4  and  9;  The  Packet.  3  Mas., 


255.  260:  La  Ysabel.  1  Dod.,  273;  TheA«gv$la, 
1  Dod.,  283;  8  Jurist,  716;  The  Wettminiter,  1 
W.  Rob.,  230. 

2.  The  form  of  sale  attempted  to  be  made 
the  means  of  devesting  the  propertv  of  the 
wrecked  ship  and  cargo,  was  in  valla  in  law; 
and  in  substance  and  In  circumstance,  fraod- 
uleni  as  to  the  owners  of  the  property. 

There  was  no  market  nor  any  market  valoe 
at  the  time  and  place  of  sale,  whereby  Ihefonn 
of  a  sale  could  afford  any  test  of  actual  value. 
There  was  no  competition  or  expectattoo  of  it 
by  those  who  were  to  attend  the  sale;  and  ibe 
whole  question  of  adequacy  of  price  or  reaaoo- 
ableness  of  conduct,  is  as  open  as  it  would  hsTt 
been  without  the  formality;  it  remains  purely 
a  question  of  salvage. 

The  TiUon,  6  Mas.,  477;  The  8arak  Ann,  % 
Sumn..  217;  8.  C,  18  Pet..  402. 

The  form  of  th^  sale  was  contrived,  arranged 
and  conducted,  not  by  the  master  of  the  wrKk- 
ed  ship,  but  by  his  (jrother,  the  master  of  the 
saving  ship,  and  his  associates,  masters  of  the 
other  ships,  to  whom  the  master  of  the  wrecked 
ship  had  offered  to  abandon  all.  for  the  sake  of 
a  speedy  passage  home. 

The  absence  of  all  arrangement  to  protect  the 
interest  of  the  sellers  as  to  quantity,  eecuriir 
for  price,  means  of  examination  of  detail,  sad 
mode  of  selling,  would  have  avoided  this  form 
of  a  sale,  if  made  under  any  cirumstanoea. 
The  transaction  remains  wholly  open  to  be  ad- 
judged as  in  a  case  of  salvage. 

3.  The  salvage  awarded  was  libeial.  and 
fullv  and  generously  sufficient. 

There  was  no  danger  worth  remunenting; 
none  beyond  any  shore  salvage. 

The  attempt  to  show  that  it  was  as  well  to 
fill  up  the  ships  by  catching  whales  and  trying 
out  the  oil,  entirely  failed  and  is  intrinsically 
incredible. 

The  relations  between  the  parties  to  the 
wrecked  ship  and  cargo  and  the  two  aavisg 
ships,  would  have  prevented  and  should  pre- 


U.  8.  v.  The  Etta,  4  Am.  Law  Ueg.,  38 ;  Tl»e  Henrr, 
Blatcbf.  &  H.,  485 ;  Ward  v.  Peck,  18  How.,  267.  The 
necessity  and  Wood  faitli  must  concur.  Tlie 
Henry,  Blatcbf.  £  H..4aS:  4  Camp.,  188:  4  Wend., 
45:  The  Amelia,  Swavey  s  Adm.,  145;  Hunter  v. 
Parker,  7  M.ft  W., 822 ;  6  Wall.,  18 ;  Tbc  William  Gary, 
8  Ware.,  313.  It  has  boeu  held  tbat  the  master  has 
authority  to  sell  only  ou  a  foreiirn  shore,  and  not 
In  country  where  owner  lives.  Soull  v.  Briddle,  2 
Wash.,UO. 

Mr.  Justice  Story  rejected  this  distinction,  and 
held  that  If  such  ao  urvent  necessity  exists  as  ren- 
ders every  delay  highly  perilous,  or  ruinous  to  the 
interests  of  all  concerned,  the  duty  of  the  master 
Is  the  same,  whether  the  vessel  be  stranded  nn  the 
home  shore  or  on  a  foreiira  shore;  whether  the 
owner's  residence  be  near  or  at  a  dlstaoAe.  I'he 
Sarah  Ann,  2  Sumn..  215.  This  view  wa*  affirmed 
by  the  Supreme  Court.  New  Bngr-  Ins.  Co.  v.  The 
Sarah  Ann,  18  Pet..  887. 

If  the  voyoge  is  broken  up  la  the  course  of  It,  by 
unKOvemaole  circumstances,  tbe  master  may.  In 
that  case,  even  sell  the  ship  or  caran.  provldpd  he 
act  In  Koud  faith,  for  the  good  of  all  ocmoerned, 
and  In  a  case  of  supreme  necsalty.  which  sweeps  all 
ordlnnry  rules  tieforo  It.  rannon  v.  Meabem,  I 
Bln«r.,  248;  FVinny  *  Blmlrn,  Edw.  Adm.,  117  ;  Read 
V.  Bonbam.  8  Brod.  &  BIdk..  147;  Scull  v.  Briddle. 
2  Wash.,  160;  Tbe  Tllton.  5  Hason,  476  ;  Haymsn  v. 
Molton.5  Bsp.,  65;  Mills  v.  Fletcher.  Doner.,  219; 
Idle  V.  Royal  Ex.  Ins.  Co..  8  Taunt..  755:  Free- 
man V.  East  Ind.  Co.,  2  Barn.  &  Aid.,  «17 :  Kobertsou 
V.  Clarke,  IBlnK-,  445 

The  ncesslty  is  not  physical,  but  moral,  amount- 
ing to  stronx  and  vehement  exigency.  It  may  be 
Sroperly  determined  by  considering  whether,  un- 
er  like  circumstances,  .a  sale  would  have  been 
MO 


made  by  a  considerate  owner,  for  his  own  intaml, 
and  that  of  all  concerned.  Koblnson  v.  Com.  Ina. 
Co„  8  8umn..  230;  Pope  v.  Nlckerson,  8  Story,  4B: 
8.  C.,  7  Law  Rep.,  471 ;  see,  also.  Amer.  Ins.  CO.  t. 
Ogden,  16  Wend.,  582 ;  The  Lord  Coobrane.  8  Jur.. 
716. 

When  nothing  belter  can  be  done  for  the  ownn. 
or  those  concerned  In  tbe  venture.  The  AmeUe  I 
Wall.,  18 :  FlU  V.  Tbe  Amelle.2CUff.,440;  Chamben 
V.  Orantzon,  7  Bosw.,  414 ;  Chambers  v.  Andertoa.  1 
B.  St  C,  wax  when  vessel  is  total  wreck— last  caae 
and  Ireland  v.  Thompson,  4  C.  &.  148.  If  tbe  ex- 
pense of  repairs  would  exceed  the  value  of  the  ves- 
sel when  repaired— Gordon  v.  Mass.,  F.  ft  X-  Int. 
Co.,  2  Pick..  849. 

There  must  be  a  moral  necessity.  Tbe  captain  li 
an  ajrent  from  necessity,  and  his  oooduot  will  Iw 
closely  scanned.  Hariman  v.  The  Will.  4  Pa.  L.  J. 
Rep.,  »S0. 

If  the  master  can  consult  tbe  owner  wtthio  a  rea- 
sonable time,  be  is  bound  to  dn  so;  The  AneHe, 
6  Wall..  t8:  Gates  v.  Thompson.  .■>'  Me.,  442;  h. 
Eng.  Ins.  Co.  v.  Tbe  Sarah  Ann.  13  Pet.,  SS7;  Pienx 
V.  Ocean  Ins.  Co.,  18  Pick.,  88. 

So  tbe  sale  by  tbe  masterof  such  partsof  the  ni- 
sei as  belong  to  part  owners  who  were  not,  bat 
mitrht  have  been  notlBed  by  telegraph  In  seaion  n> 
act  In  tbe  premises  before  tbe  oale,  is  void.  HilMr 
V.  Thompson,  60  Me.,  8!S ;  see  Pike  v.  Balob,  98  a»-, 
302. 

In  the  sale  of  a  stranded  vessel  by  tbe  maita'. 
there  Is  no  implied  warranty  of  his  right  to  aeU,  It 
tbe  purchaser  has  every  opportunity  of  examiiiiiig 
her  and  ascertaining  whether  she  Is  In  such  *  stats 
as  to  give  the  master  authority  to  sell  her  at  a 
wreck.  Page  v.  Cowasjee  Eduljee,  L.  R..  1  P-  (~> 
IW- 
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vent  the  latter  from  stripping  the  former, 
whether  by  a  pretended  sale  or  on  a  real  claim 
of  gaWage. 

The  appellate  court  will  not  disturb  an  ad- 
judication of  salvage,  unless  largely  erroneous. 

The  Syba,  4  Wheat.,  9S;  Hobwrt  r.  Drogan, 
10  Pet.,  108. 

Mr.  Juttiet  Orier  delivered  the  opinion  of 
the  court: 

The  libelants,  owners  of  the  ship  Richmond 
and  cargo,  filed  the  libel  in  this  case  for  an  ad- 
justment of  salvage. 

Thev  allege  that  the  ship  Richmond  left  the 
port  of  Cold  Springs,  Long  Ishiud ,  on  a  whaling 
voyage  to  the  North  and  South  Pacific  Ocean, 
in  July,  1846;  that  on  the  3d  of  August,  1849. 
in  successful  prosecution  ef  her  voyage,  and 
having  nearly  a  full  cargo,  she  was  run  upon 
come  rocks  on  the  coast  of  Behring's  Straits, 
about  a  half  mile  from  shore;  that  while  so  dis- 
abled, the  whaling  ships  Elizabeth  Frith  and 
The  Panama,  being  in  the  same  neighborhood, 
and  about  to  return  home,  but  not  having  full 
cargoes,  each  took  on  board  some  seven  or 
eight  hundred  barrels  of  oil  and  a  large  quantity 
of  whalebone  from  The  Richmond;  that  these 
vessels  have  arrived  in  the  port  of  Sag  Harbor, 
and  their  owners  are  proceeding  to  sell  said  oil, 
&c.,  without  adjusting  or  demanding  salvage, 
unjustly  setting  up  a  pretended  sale  of  The  Rich 
mond  and  her  cargo  to  them  by  her  master. 

The  libelants  pray  to  have  possession  delivered 
to  them  of  the  oil,  &c.,  or  its  proceeds,  if  sold, 
subject  to  "  salvage  and  freight." 

The  claimants,  who  are  owners  of  the  ships 
Frith  and  Panama.allege,  in  their  answer,  that 
The  Richmond  was  wholly  and  irrevocably 
wrecked;  that  her  officers  and  crew  had  aban- 
doned her,  and  gone  on  a  barren  and  uninhab- 
ited shore  near  by ;  that  there  were  noinhabitants 
or  persons  on  that  part  of  the  globe  from  whom 
any  relief  could  be  obtained,  or  who  would  ac 
cept  her  cargo,  or  take  cbaree  thereof,  for  a 
salvage  compensation;  that  the  cargo  of  The 
Richmond,  though  valuable  in  a  good  market, 
was  of  little  or  no  value  where  she  lay;  that  the 
season  during  which  it  was  practicable  to  re- 
main was  nigh  its  close;  that  the  entire  de- 
struction of  both  vessel  and  cargo  was  inevitable, 
and  the  loss  of  the  lives  of  the  crew  almost 
certain;  that,  under  these  circumstances,  the 
master  of  The  Richmond  concluded  to  sell  the 
Tesiiel  at  auction,  and  so  much  of  her  cargo  as 
was  desired  bv  the  jpersons  present,  which  was 
done  on  the  following  day,  with  the  assent  of 
the  whole  ship's  company. 

Respondents  aver  that  this  sale  was  a  fair, 
honest  and  valid  sale  of  the  property,  made 
from  necessitv,  in  good  faith,  and  for  the  best 
interests  of  all  concerned,  and  that  they  are  the 
rightful  and  bona  fide  owners  of  the  portions  of 
the  cargo  respectively  purchased  by  them. 

The  District  Court  aecreed  in  favor  of  claim- 
ants; on  appeal  to  the  Circuit  Court,  this  decree 
was  reversed;  the  sale  was  pronounced  void, 
and  the  respondents  treated  as  salvors  only,  and 
permitted  to  retain  a  moiety  of  the  proceds  of 
the  property  as  salvage. 

The  claimants  have  appealed  to  this  court, 
and  the  que^-tions  proposed .  for  our  considera- 
tion are,  1st,  wliether,  under  the  peculiar  cir- 
cumstances of  this  case,  the  sale  should  be 
See  19  How. 


treated  as  conferring  a  valid  title ;  and  if  not,  8d, 
whether  the  salvage  allowed  was  sufficient. 

1.  In  the  examination  of  the  first  question, 
we  shall  not  inqnire  whether  there  is  any  truth 
in  the  allegation  that  the  madter  of  The  Rich- 
mond was  in  such  a  st^te  of  bodily  and  mentid 
infirmity  as  to  render  him  incapable  of  acting; 
or  whether  he  was  governed  wholly  by  the  un  - 
due  influence  and  suggestions  of  his  brother, 
the  master  of  The  Frltn.  For  the  decision  of 
this  point,  it  will  not  be  found  necessary  to  im- 
pute to  him  either  weakness  of  intellect  or  want 
of  good  faith. 

It  cannot  be  doubted  that  a  master  has  power 
to  sell  both  vessel  and  cargo  in  certain  cases  of 
alMolute  necessity.  This,  though  now  the  re- 
ceived doctrine  of  the  modern  English  and 
American  cases,  has  not  been  universally  re- 
ceived as  a  principle  of  maritime  law.  The  Can- 
mlado  del  ^ar«  (art. -253)  allows  the  master  a 
pxjwer  to  sell,  when  a  vessel  becomes  unsea- 
wortby  from  age;  while  the  laws  of  Oleron-and 
Wisby,  and  the  ancient  French  ordinances, 
deny  such  power  to  the  master  in  any  case.  The 
reason  given  by  Valin  is,  that  such  a  permis- 
sion, under  any  circumstances,  would  tend  to 
encourage  fraud.  But,  while  the  power  is  not 
denied,  its  exercise  should  be  closely  scrutin- 
ized by  the  court,  lest  it  be  abused.  Without 
pretending  to  enumerate  or  classify  the  multi- 
tude of  cases  on  this  subject,  or  to  state  all  the 
p>ossible  conditions  under  which  this  necessity 
may  exist,  we  may  say  that  it  is  applied  to  cases 
where  the  vessel  is  disabled,  stranoed,  or  sunk; 
where  the  master  has  no  means  and  can  raise  no 
funds  to  repair  her  so  as  to  prosecute  his  voy- 
age; yet,  where  the  »pet  reeuperandi  may  have 
a  value  in  the  market,  or  the  boats,  theancbor, 
or  the  rigging,  are  or  may  pe  saved,  and  have  a 
value  in  market;  where  the  cargo,  though 
damaged,  has  a  value,  because  it  has  a  market, 
and  it  muy  be  for  the  interest  of  all  concerned 
that  it  be  sold.  All  the  cases  assume  the  fact  of 
a  sale,  in  a  civilized  conntry,  where  men  have 
monc-y,  where  there  is  a  market  and  compe- 
tition. They  have  no  application  to  wreck  In  a 
distant  ocean,  where  the  property  is  derelict,  or 
about  to  become  so,  and  the  pereon  who  has  it 
in  his  power  to  save  the  crew  and  salve  the 
cargo  prefers  to  drive  a  bargain  with  the  master. 
The  neco.osity  in  such  a  case  may  be  imperative, 
because  it  is  the  price  of  safety,  but  it  is  not  of 
that  character  which  permits  the  master  to  ex- 
ercise this  power. 

As  many  of  the  circumstances  attending  this 
case  are  peculiar  and  novel,  it  may  not  l^  im- 
proper to  give  a  brief  statement  of  them.  The 
Richmond,  after  a  ramble  of  three  years  on  the 
Paciflc,in  pursuit  of  whales,  had  passed  through 
the  sea  of  Anadin,  and  was  near  Behring's 
Siraits.in  the  Arctic  Ocean, on  the  2d  of  August, 
1840.  She  had  nearly  completed  her  cargo, 
and  was  about  to  return ;  but,  during  a  thick 
fog,  she  was  run  upon  rocks,  within  half  a  mile 
(A  the  shore,  and  in  a  situation  from  which  it 
was  impossible  to  extricate  her.  The  master 
and  crew  escaped  in  their  boats  to  the  shore, 
holding  communication  with  the  vessel,  with- 
out much  difficulty  or  danger.  They  could 
probalily  have  transported  the  cargo  to  the 
beach,  but  this  would  have  been  unprofitable 
labor,  as  its  condition  would  not  have  been  im 
proved.     Though  saved  from  the  ocean,   it 
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would  not  have  been  safe.  The  coast  was  bar- 
ren ;  the  few  inhabitantti,  oaTageii  and  thieves. 
This  ocean  is  navigable  for  only  about  two 
months  in  the  year;  during  the  remainder  of  the 
year  it  is  scaled  up  with  ice.  The  winter  was 
expected  to  commence  within  fifteen  or  twenty 
days,  at  farthest.  The  nearest  port  of  safety 
and  general  commercial  intercourse  was  at  the 
Sandwich  Islands,  five  thousand  miles  distant. 
Their  only  hope  of  escape  from  this  inhospit- 
able region  was  by  means  of  other  whaling  ves- 
sels, wliich  were  Icnown  to  be  cruising  at  no 
great  distance,  and  who  bad  been  in  company 
with  The  Richmond,  and  had  pursued  the  same 
course. 

On  the  6th  of  August  the  fog  cleared  off,  and 
the  sliip  Elizabeth  Frith  was  seen  at  a  short 
distance.  The  ofiScers  of  The  Richmond  im- 
mediately went  on  board,  and  the  master  in 
formed  the  master  of  The  Frith  of  the  dlMMter 
which  had  befallen  The  Richmond.  He  re- 
quested him  to  take  his  crew  on  board,  and 
said,  "  you  need  not  whale  any  more;  there  is 
plenty  of  oil  there,  which  you  may  take,  and 
get  away  as  soon  as  possible."  On  the  follow- 
ing day  they  took  on  board  the  Frith  about  800 
barrels  of  oil  from  The  Richmond.  On  the  6th, 
The  Panama  and  The  Junior  came  near;  they 
had  not  quite  completed  their  cargoes;  as 
there  was  more  oil  in  The  Richmond  than  they 
could  all  take,  it  was  proposed  that  they  also 
should  complete  their  cargoes  in  the  same  way. 
Captain  Tinkham,  of  The  .Junior,  proposed  to 
take  part  of  the  crew  of  The  Richmond,  and 
said  he  would  take  part  of  the  oil.  "provided 
it  was  put  up  and  sold  at  auction."  In  pursu- 
ance of  this  suggestion,  advertisements  were 
posted  on  each  of  the  three  vessels,  signed  by 
or  for  the  master  of  The  Richmond.  On  the 
following  day  the  forms  of  an  auction  sale  were 
enacted;  the  master  of  The  Frith  bidding  $1 
per  barrel  for' as  much  as  he  needed,  and  the 
others  sevenly-flve  cents.  The  ship  and  tackle 
were  sold  for  $6;  no  money  was  paid,  and  no 
account  kept  or  bill  of  sale  made  out.  Each 
vessel  took  enough  to  complete  her  cargo  of  oil 
and  bone.  The  transfer  was  effected,  in  a 
couple  of  days,  with  some  trouble  and  labor. but 
little  or  no  risk  or  danger,  and  the  vessels  im- 
mediately proceeded  on  their  voyage,  stopping 
as  usual  at  the  Sandwich  Islands. 

Now,  it  is  evident,  from  this  statement  of  the 
facts,  that  although  The  Richmond  was  strand- 
ed near  the  shore  upon  which  her  crew  and 
even  her  cargo  might  have  been  saved  from  the 
dangers  of  the  sea,  they  were  really  in  no  bet- 
ter situation  as  to  ultimate  safety  than  if 
foundered  or  disabled  in  the  midst  of  the  Pa- 
cific Ocean.  The  crew  were  glad  to  escape 
with  their  lives.  The  ship  and  cargo,  though 
not  actually  derelict,  must  necessarily  have 
been  abandoned.  The  contrivance  of  an  auc- 
tion sale,  under  such  circumstances,  whore  the 
master  of  The  Richmond  was  hopeless,  helpless 
and  passive — where  there  was  no  market,  no 
money,  no  competition — where  one  party  had 
absolute  power  and  the  other  no  choice  but 
submission — where  the  vendor  must  take  what 
is  offered  or  get  nothing — is  a  transaction  which 
has  no  churacterisiic  of  a  valid  contract.  It 
has  been  ctmicnded  by  the  claimants  that  it 
would  be  a  great  hardship  to  treat  this  sale  as  a 
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nullity,  and  thus  compel  them  to  assume  the 
character  of  salvors,  because  they  were  nni 
bound  to  save  this  property,  especially  at  so 
great  a  distance  from  anv  port  of  safety,  aod  in 
a  place  where  they  could  have  completed  their 
cargo  in  a  short  time  from  their  own  catcbin)^ 
and  where  sal  vage  would  be  no  compensatioD  for 
the  loss  of  this  opportunity.  The  force  of  xhtte 
arguments  is  fully  appreciated,  but  we  tliiiik 
they  are  not  fully  sustained  by  the  facts  of  the 
case.  Whales  may  have  been  plenty  amund 
their  vessels  on  the  6th  and  7th  of  August,  but, 
judging  of  the  future  from  the  past,  the  antid- 
pation  of  filling  up  their  cargo  in  the  few  da;i 
of  the  season  in  which  it  would  be  safe  to  re- 
main, was  very  uncertain,  and  barely  probable. 
The  whales  were  retreating  towartl  the  nertli 
pole,  where  they  cou'.d  not  be  pursued,  ud. 
though  seen  in  numbers  on  one  day,  they  would 
disappear  on  the  next;  and  even  when  teen  in 
greatest  numbers,  their  capture  was  UDceitiiiL 
By  this  transaction,  the  vessels  were  enabled  to 
proceed  at  once  on  their  home  voyage;  and  the 
certainty  of  a  liberal  salvage  allowance  for  the 
property  rescued  will  be  ample  compeDsatioD 
for  the  possible  chance  of  greater  profits,  byre- 
fusing  their  assistance  in  saving  their  neighbor's 
property. 

It  has  been  contended,  also,  that  the  sale  vts 
justifiable  and  valid,  because  it  was  better  for 
the  mterests  of  all  concerned  to  accept  wlist 
was  offered  than  suffer  a  total  low.  But  this 
argument  proves  too  much,  as  it  would  justify 
every  sale  to  a  salvor. ,  Courts  of  adminlty 
will  enforce  contracts  made  for  salvage  ferrice 
and  salvage  compensation,  where  the  salvor  hss 
not  taken  advantage  of  his  power  to  make  an 
unreasonable  bargain;  but  they  will  not  toler- 
ate the  doctrine  that  a  salvor  can  take  the  ad 
vantage  of  his  situation,  and  avail  himself  of 
the  calamities  of  others  to  drive  a  Ijargain;  nor 
will  they  permit  the  performance  of  a  public 
duty  to  be  turned  into  a  traffic  of  profit.  See 
1  Suron.,  210.  The  general  interests  of  com- 
merce will  be  much  better  promoted  by  requir- 
ing the  salvor  to  trust  for  compensation  to  the 
liberal  recompense  usually  awarded  by  courts 
for  such  services.  We  are  of  opinion,  {ben- 
ton,  that  the  claimants  have  not  obtained  a 
valid  title  to  the  property  in  dispute,  but  must 
be  treated  as  salvors. 

2.  As  so  the  amount  of  salvage. 

While  we  assent  to  the  general  rule  stated 
by  this  court,  in  Hobart  v.  Dregan,  10  Pet. 
119,  that  "it  is  against  policy  and  public  con- 
venience to  encour^e  appeals  of  this  sort  in 
matters  of  discretion,  yet  it  is  equally  true, 
that  where  the  law  gives  a  party  an  appeal,  be 
has  a  right  to  demand  the  conscientious  jud^:- 
ment  of  the  appellate  court  on  every  question 
arising  in  the  cause.  Hence  many  ca«et  tre 
found  where  the  appellate  court  have  either  in- 
creased or  diminished  the  allowance  of  salvage 
originally  made,  even  where  it  did  not  "violate 
any  of  the  just  principles  whicli  should  re- 
late the  subject."  See  The  Thetit,  3  Eaapp, 
410. 

Where  it  is  not  fixed  by  statute,  the  amount 
of  salvage  must  necessarily  rest  on  an  enhirged 
discretion,  according  to  the  circumstances  of 
each  case. 

The  case  before  tu  is  properly  one  of  ilerr 
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llct.  In  such  cases,  it  has  frequenlly  been  nc- 
sertcd,  as  a  general  rule,  that  tbe  compensation 
should  not  be  more  than  half  nor  leas  than  a 
third  of  the  property  saved.  But  we  agree 
with  Dr.  Lushinglon  (The  Fiorenee.  20  E.  L.  & 
C.  R..  622),  "that  the  reward  in  derelict  cases 
should  be  governed  by  the  same  principles  as 
other  salvage  cases — namely:  danger  fo  prop- 
erty, vahie,  risk  of  life,  skill,  labor,  and  th^  du- 
ration of  the  service;"  and  that  "no  valid  reason 
can  be  assigned  for  flxing  a  reward  for  salving 
derelict  property  at  a  moiety  or  any  given  pro- 
portion; and  that  the  true  principle  is,  ade- 
quate rewanl,  according  to  the  circumstances 
of  the  case."  See,  aJso,  The  Thetis,  cited 
above. 

The  peculiar  circumstances  of  this  case, 
which  distinguish  it  from  all  others,  and  which 
would  Jastifv  the  most  liberal  allowance  for 
salvage,  is  t&e  distance  from  the  home  port, 
twenty-seven  thousand  miles;  and  from  the 
Sandwich  Islands,  the  nearest  port  of  safety, 
five  thousand  miles.  The  transfer  of  the  prop- 
erty from  the  wreck  required  no  extraordinary 
exertions  or  hazards,  nor  any  great  delay.  The 
greatest  loss  incurrcid  was  the  possible  chance, 
that  before  the  season  closed  in,  the  salving  ves- 
sels might  have  taken  a  full  cargo  of  their  own 
oil.  But  we  think  this  uncertain  and  doubtful 
speculation  will  be  fairly  compensated  by  the 
certainty  of  a  moietv  of  the  salved  properly  at 
the  first  port  of  safety.  The  libelants  claim 
only  the  balance,  "after  deducting  salva^  and 
freight,"  conceding  that,  under  the  circum- 
staoces,  the  salvors  were  entitled  to  both. 
When  the  property  was  brought  to  a  port  of 
safety,  the  salvage  service  was  romplele,  and 
the  salvors  should  be  allowed  freight  for  carry- 
ing the  owners'  moiety  over  twenty  thousand 
miles  to  a  better  market,  at  the  home  port.  As 
this  case  has  presented  very  unusual  circum- 
Rtances,  and  as  we  think  the  claimants  have 
acted  in  good  faith  in -making  their  defense,  all 
the  taxed  costs  should  be  paid  out  of  the  fund 
in  court. 

The  ecus  it,  therefore,  remitted  to  the  Oireuit 
Court,  to  Itate  tlie  amnvnt  due,  toecuh  party  ad- 
jutted,  aceurding  to  the  pi-inciplei  tfated. 

The  following  is  the  order  of  the  court: 
This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  New 
York,  and  was  argued  by  counsel;  on  consid- 
eration whereof,  it  is  now  here  ordered  and  de- 
creed by  this  court,  that  the  decree  of  the  said 
Circuit  Court  in  this  cause  be,  and  the  same  is 
hereby  reversed ;  and  that  this  cause  be,  and  the 
same  is  hereby  remanded  to  the  said  Circuit 
Court,  with  directions  to  have  the  amount  due 
to  each  party  adjusted,  according  to  the  princi- 
ple stated  in  the  opinion  of  this  court,  and  that 
the  costs  of  all  parties  in  this  and  in  the  Cir- 
cuit and  District  Courts  be  taxed  and  paid  out 
of  the  net  proceeds;  and  that  the  residue  be  di- 
vided between  the  claimants  and  the  owners; 
subject  to  the  deduction  for  freight  mentioned 
in  the  opinion. 


Cltci1-«  Wall.,  20;  2  Abb.  U.  8.,  47;  I  Ben.,  880;  8 
Ben.,  170  ;  1  Low., 6,  M;  8  CUS.,  *U. 
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CHAUNCEY    JEROME. 

(See  S.  C,  19  How.,  884, 385.) 

Atiomty't  lien  on  judgment  for  eo»t»,  give*  him 
no  control  to  prevent  dismituU. 

The  fact,  that  an  attorney  of  a  party  in  tbe  record 
tias  a  lien  on  tlie  judirnipnt  for  bU  ousts,  is  no  ol)- 
jection  to  a  dlarabsiii  of  the  case. 

To  permit  the  attorney  to  control  the  proeoed- 
Inirs,  would.  In  effect,  tie  cnmpelling:  the  client  to 
carry  on  a  Iltigratlon  at  his  own  expense,  simply  for 
tbe  cuntlngent  benefit  of  the  attorney. 

Argued  Jan.  tS,  1857.        Decided  Fib.  S,  1857. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

On  Dec.  34, 1856,  on  motion  of  ilfr.  CoUamer, 
of  counsel  for  plaintiff  in  error,  stating  that  the 
matter  in  controversy  had  been  agreed  and  set- 
tled between  the  parties,  it  was  ordered  that 
this  cause  be  dismissed,  each  party  paying'  his 
own  costs. 

On  Dec.  29,  the  stipulation  of  the  parties  was 
filed.  On  Jan.  9,  Mr.  Fatter,  of  counsel  for 
defendant  in  error,  made  a  motion  that  the 
above  order  be  vacated  and  restored  to  the  cal- 
endar for  argument,  on  tbe  ground  that  the 
stipulation  was  siened  by  the  parlies  only,  while 
the  defendant  haa  an  attorney  of  record,  and 
that  the  motion  was  made  ex  parte,  without 
notice;  that  the  judgment  below  was  for  costs 
only;  and  that  the  defendant  was  bankrupt, 
and  all  his  legal  interest  in  the  judgment  had 
passed  from  him  by  a  decree  of  insolvency;  and 
that  by  tbe  dismission  of  the  said  cause,  the 
costs  not  being  paid,  the  lien  of  the  defendant's 
counsel  in  this  court,  and  in  the  court  below, 
for  their  costs,  would  be  wholly  lost. 

Mettrt.  CoUamer  and  BnririU,  for  plaint- 
iff in  error. 

Mettrt.  Foster,  Catting  and  Staples,  for 

defendant  in  error. 


Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  motion,  on  behalf  of  the  attorney 
for  the  defendant  in  error,  to  restore  the  cause 
on  the  docket,  which  has  been  dismissed  upon 
a  stipulation  nf  a  settlement  between  the  par- 
lies. The  judgment  was  for  the  defendant 
Jerome  In  the  court  below,  for  costs  of  suit, 
upon  which  the  plaintiff  took  out  a  writ  of  er- 
ror. 

The  attomev  claims  that  he  had  a  lien  on  the 
judgment  for  his  costs. 

It  is  quite  clear  that  he  can  have  no  lien  for 
any  costs  in  this  court,  as  none  have  been  re- 
covered against  the  plaintiff  in  error.  The  suit 
is  still  pending;  andf  as  to  the  question  of  the 
dismissal  of  the  writ,  the  court  looks  no  further 
than  to  see  that  the  application  for  the  dismiss- 
al is  made  by  the  competent  parties,  which  are 
usually  the  parties  to  the  record.  No  doubt  if 
either  party  had  assigned  his  interest  to  a  third 
person,  by  which  such  third  person  liad  become 
possessed  of  the  beneficial  interest,  and  the 
party  to  tbe  record  merely  nominal,  tbe  court 
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would  protect  such  interest,  and  givehim  the 
control  of  the  suit.  As  in  the  present  case,  if 
the  application  had  been  made  by  the  insolvent 
assignee  of  Jerome,  and  be  had  shown  that  he 
had  succeeded  to  the  interest  of  the  insolvent, 
the  court  might  protect  his  rights. 

The  attorney,  however,  even  if  he  has  a  lien 
on  the  judgment,  according  to  the  course  of 
proceedmgs  In  the  court  where  it  was  recovered, 
stands  in  a  different  situation.  He  is  not  a  par- 
tv  to  the  suit,  nor  does  he  stand  in  the  place  of 
the  party  in  interest.  He  is  in  uo  way  respon- 
sible for  the  costs  of  the  proceedings,  and  to 
permit  him  to  control  them  would,  in  effect,  be 
compelling  the  client  to  carry  on  the  litigation 
at  bis  own  expwise,  simply  for  the  contingent 
benefit  of  the  attorney. 

We  think,  therefore,  that  this  cause  has  been 
dismissed  from  the  docket  by  the  competent 
parties,  for  aught  that  appears  before  us,  and 
that  the  motion  to  restore  it  should  be  denied. 


MOSES  C.  MORDECAI,  ISAAC  E.  HERTZ, 
JOSEPH  A.   EN8LOW  and  ISAAC  R. 
MORDECAI,  a  firm  doing  business  under 
the  Name  and  Style  of  Mordecai  &  Co., 
e. 
W.  AND  N.  LINDSAY,  Owners  of  the  Schoon- 
er Mart  Rddt,  &c. 

(See  S.  C,  19  How.,  199-202.) 

Appeal  can  be  only  from  final  judgment,  either 
to  eireuit  court  or  this  court — amendment  by 
inierting  agreed  judgment,  not  allowable. 

It  <s  only  upon  Doal  Judffinents  or  decrees  tbat  ap- 
peals can  t>e  taken. 

This  rule  applies  as  well  to  appeals  from  district 
to  circuit  courts,  as  to  appeals  to  this  court. 

An  amendment  of  the  record  by  the  insertion 
of  a  Judgment  as  acrreed  upon  br  toe  parties,  can- 
not l>c  permitted  here,  wltnout  Its  first  ba\-ingr  re- 
ceived tbe  judicial  sanction  of  tbe  District  Judge. 

This  court  cannot  overlook  the  fact  on  wbiob  its 
lurindictlnn  depends,  by  any  action  in  the  case  in 
the  Circuit  Court  upon  an  irrevular  appeal. 

All  that  this  court  can  do  Is  to  reverse  the  judv- 
ment  of  the  Circuit  Court,  and  send  the  case  back 
to  the  Circuit  Court,  that  tbe  appeal  may  be  dis- 
missed in  it  for  want  of  its  Jurisdiction,  that  tbe 
parties  may  carry  out  the  case  in  tbe  District  Court 
to  a  final  decree. 

Argued  Jan.  t,  1867.        Bedded  Feb.  S,  1867. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  South  Caro- 
lina. 

Tbe  libel  in  this  case  was  filed  in  the  District 
Court  of  the  United  States  for  the  District  of 
South  Carolina,  by  the  appellants,  against  The 
Mary  Eddy,  and  all  pacsons  intervening,  to  re- 
cover damages  for  the  non-delivery  of  certain 
freight. 

The  court  decreed  in  favor  of  the  libelants, 
with  costs,  and  referred  tbe  case  to  the  clerk  of 
the  court,  to  state  the  account  between  the  par- 
ties upon  the  evidence  in  the  case,  and  any  f  ur- 

Not*.—  What  i»  a  "final  decree,"  or  judgment  of 
Klale,  nr  other  court  from  which  amial  lit*.  See 
note  to  Gibbons  r.  Oerdcn,  18  V.  S.  (6  Wheat.),  448. 
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tber  evidence  which  might  be  bronght  before 
him  on  the  point  in  queraon.  On  appeal  to  the 
Circuit  Court,  this  decree  was  reversed,  and  the 
libelants  brought  the  case  here  on  appeal 

A  further  statement  appears  in  the  opinion  of 
the  court 

Mr.  P.  PUIlipa.  tor  the  appeihints. 

Meetrt.  Reverdj'  Johnaon  and  ReTerdy 
Johmaoii.  Jr.,  for  the  appellees. 


Mr.  Jiutiee  Wa.yiie  delivered  the  ophiion  of 
the  court : 

This  is  an  appeal  from  the  Circuit  Court  of 
the  United  SUtes  for  the  District  of  South  Caro- 
lina. 

Upon  the  hearing  of  this  cause  in  tliis  court. 
it  was  suggested  that  the  court  had  not  juris- 
diction ofthe  case,  on  the  ground  that  the  Dii- 
trict  Court,  which  had  original  jurisdiction  of 
it,  bad  not  elven  a  final  decree  in  favor  of  tbe 
libelants,  before  the  cause  was  taken  by  appeal 
to  tbe  Circuit  Court;  from  the  decision  of 
which,  i«veT8ing  the  decision  of  the  District 
Judge,  and  dismissing  the  libel,  the  appellants 
appealed  to  the  Supreme  Court.  No  such  de- 
cree of  the  District  Court  is  set  out  in  the  rec 
ord;  but  the  court,  supposing  it  might  bet 
clerical  omission,  gave  to  the  counsel  concerned 
in  the  cause  time  to  ascertain  tbe  fact,  in  order 
that  it  might  be  made,  either  by  consent  of  par- 
ties or  by  certiorari,  a  part  of  tbe  record,  tliat 
there  might  be  no  delay  in  the  final  dispodlioD 
of  the  case  by  this  court.  The  coimsel  havins 
made  the  necessary  inciuiries  from  the  clerk  of 
the  District  and  Circuit  Courts,  and  having  le- 
ported  to  this  court  that  no  fliuil  decree  nad 
been  extended  or  passed  in  favor  of  the  libd- 
ants  by  the  District  Judge,  and  that  the  esse 
had  been  taken  by  appeal  to  the  Circuit  Oonrt 
upon  such  imperfect  record  and  decided  in 
that  court,  without  any  notice  of  the  omtadon 
having  been  brought  to  its  view,either  from  tbe 
recordor  in  the  argument  of  (he  case,  the  ooqb- 
sel  have  applied  to  this  court  to  permit  them  to 
amend  the  record  by  consent,  by  inserting  in  it 
what  might  be  agreed  upon  by  them  to  be  a 
final  decree;  urging,  as  the  merits  of  the  caae 
between  the  parties  had  X)een  fully  discussed 
here,  that  tbe  court  could  proceed  upon  such 
amendment  to  decide  the  case. 

We  have  examined  the  proposal  of  counsel 
in  connection  with  the  laws  of  Conin«ss  regu- 
lating appeals  from  the  District  Court  to  tbe 
Circuit  Court,  and  from  the  latter  to  this  conrt, 
and  also  the  decisions  of  this  court  upon  those 
laws,  and  we  do  not  find,  upon  any  interpreta- 
tion which  has  been  or  could  in  our  view  be 
given  to  them,  that  it  is  in  our  power  to  giaal 
Uie  application  of  counsel  for  the  amentuient 
of  the  record  as  they  propose  it  should  be 
done. 

'  The  right  of  appeal  is  "  conferred,  defined, 
and  regulated,"  by  the  2d  section  of  tbe 
Act  of  March  2,  1808  (ch.  20,  1  Stat,  at  Large, 
244).  Its  Unguage  is:  "Tbat  from  all  final 
judgments  or  decrees  in  any  of  the  distriei 
courts  of  the  United  States,  an  app«d,  where 
the  matter  in  dispute,  exclusive  of  costs,  shall 
exceed  the  sum  or  value  of  $50  shall  be  allowed 
to  the  Circuit  Court  next  to  be  holden  in  tbe 
district  where  such  judgment  ur  judgmeot* 
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decree  or  decrees,  may  be  rendered;  and  the 
Circtiit  Court  or  Courts  are  hereby  authorized 
and  required  to  receive,  hear  and  determine, 
sDch  appeal.  And  that  from  all  final  judgments 
or  decrees  rendered  in  any  circui:  court,  or  in 
any  district  court  acting  as  a  circuit  court  in 
cases  of  equity,  of  admiralty,  and  maritime  ju- 
risdiction, and  of  prize  or  no  prize,  and  app^, 
where  the  matter  in  dispute,  exclusive  of  costs, 
shall  exceed  the  sum  or  value  of  $3,000,  shall 
be  allowed  to  the  Supreme  Court  of  the  United 
States;  and  that  upon  such  appeal  a  transcript 
of  the  hbel.  bill,  answer,  depositions,  and  all 
other  proceedings  of  what  kind  soever  in  the 
cause,  shall  be  transmitted  to  the  said  Supreme 
Court. "  It  ia,  then,  only  upon  final  judgments 
and  decrees  that  appeals  can  be  taken  from 
either  of  the  courts  to  the  other  courts.  With- 
out such  a  decree,  neither  the  Circuit  nor  the 
Sopreme  Courts  can  have  jurisdiction  to  deter- 
mine a  cause  upon  its  merits,  as  was  done  in 
this  case  by  the  Circuit  Court,  from  which  de- 
dsion  it  has  been  broufjht  by  appeal  to  this 
this  court.  The  Circuit  Court  had  nothing  be- 
fore it  to  make  its  decision  available  for  the  ap- 
pellants, if  its  view  of  the  merits  of  the  case 
had  coincided  with  the  opinion  of  the  District 
Judge,  or  upon  which  its  process  could  have 
been  issued  to  carry  out  the  judgment  given 
by  it  in  favor  of  the  respondents.  Ifor  could  it 
have  permitted  an  amendment  of  the  record  of 
appeal  by  the  insertion  of  what  the  parties  might 
have  agreed  to  be  a  final  judgment  as  to  amount, 
without  its  having  first  received  the  ludicial 
sanction  of  the  District  Judge.  And  this  court 
is  as  powerless  in  this  respect  as  the  Circuit 
Court  was,  as  its  jurisdiction  depends  upon  tliat 
court  having  a  proper  legislative  jurisdiction  of 
the  case.  It  cannot  overlook  the  fact  upon 
which  its  jurisdiction  depends,  by  any  action  in 
the  case  in  the  Circuit  Court  upon  an  hregular 
appeal.  The  case  in  that  court  was  coram  non 
juaiee,  and  U  so- here.  The  appellants  have 
the  right  to  theexecution  of  the  order  given  by 
the  District  Judge  to  th^  commissioner  and 
clerk  of  the  court  to  ascertain  the  charges  to  be 
made  against  the  respective  parties  to  the  suit, 
and  to  state  an  account  between  them;  for 
whidi  purpose  he  was  authorized  to  use  the 
lestimony  already  reported,  and  such  furiher 
testimony  as  might  be  brought  before  him  in 
relation  to  that  point.  That  the  Circuit  Court 
cannot  direct  to  be  done,  nor  can  this  court 
do  so.  All  that  we  can  do  in  the  case,  as  it 
stai^  here,  is  to  reverse  the  decree  of  the  Cir- 
ooit  Court  dismissing  the  appellants  libel,  to 
seod  the  case  bocktotne  Circuit  Court,  that  the 
■fipnl  In  it  may  be  dismissed  by  it  for  want  of 
ilB  Jurisdiction,  leaving  the  case  in  its  condi- 
tiOB  before  the  appeal  to  that  court,  that  the 
nirifcs  may  carry  out  the  case  in  the  District 
Cmirt  to  a  final  decree,  upon  such  a  report  as 
tht  commissioner  and  clerk  may  make,  ac- 
ffWWW"g  to  the  order  which  was  given  by  the 

1%0  judgment  of  the  Vireuit  Court  i$  reverted 
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FREDERICK  8CHUCHARDT  ahd  PRBD- 
KRICE  C.  OEBHARD,  Libtt.  and  Apptt., 

V. 

WINTHROP  S.  BABBAGE  bt  al..  Claim- 
ants of  half  the  Proceeds  of  the  Ship  An- 

OBLIQUB. 

(See  a.  C,  19  How..  Z89-241.) 

UM  to/oreeloie  a  mortgage  on  veieel,  cannot  be 
uphMir— proper  eow$e  for  mortgagee — SS 
U.  8.,  399,  affirmed. 

A  llt)el  to  foreclose  a  mortiragre  on  a  ship,  or  to 
enforce  payment  of  the  morlKaire  out  of  the  pro- 
ceeds of  the  sblp  Id  court,  cannot  be  upheld. 

Tbe  case  of  Burahell  v.  Marsh,  S8  U.  8.  (IT  How.), 
399,  affirmed. 

The  proper  course  for  tbe  mortgaeree  was  tn 
bave  appeared  as  claimant  to  tbe  litwls  which  had 
been  filed  a«raiast  the  vessel  by  the  material  men 
and  shippers ;  or,  on  tbe  sale  of  tbe  vessel  and  tbe 
proceeds  brought  Into  tbe  re^vtry,  the  mortsaffee 
might  have  applied  by  petition  cUlmlnt'  an  Inter- 
est tn  tbe  fund. 

Argued  Jan.  8,  1867.  Decided  W*.  i.  1867. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  DUtrict  of 
New  York. 

Tbe  case  is  stated  by  the  court. 

Mesert.  A.  HMalltom,  Jr.,  and  F.B.  Cat- 
ting,  for  appellants: 

The  libel  was  dismissed  on  the  ground  that 
the  sale  by  the  marshal,  and  his  conveyance  of 
the  ship  to  the  purchaser,  did  not  discharge 
the  mortgage,  and  consequently  the  libelants 
had  no  interest  in  the  proceeds  of  the  sale. 

See  The  JTendriek  Hudeon,  7  Monthly  Law 
Rep..  N.  8..  08. 

The  judgment  of  the  District  Court  in  this 
respect  was  erroneous. 

6  Monthly  Law  Rep.,  N.  8.,  556. 

Although  courts  of  admiralty  in  the  United 
States  have  no  pxjwer  to  foreclose  a  mortgage 
on  a  vessel  by  a  sale,  or  to  transfer  tbe  posses- 
sion to  the  mortgagee,  Bogart  v.  The  8.  B.  John 
Jay,  58  U.  8.  ante,  17  How.,  899,  they  may 
entertain  an  application  by  the  mortgages  after 
a  «ale,  to  be  paid  out  of  the  proceeds  of  the 
sale  in  the  registry  of  the  court. 

Propeller  MontuseUu.  58  U.  8.  (17  How.),  152; 
Adms.  Rule.  48. 

The  District  Court  had  power  to  marshal 
the  funds  in  its  possession.  It  should  bave 
ordered  that  the  decrees  of  the  claimants  be 
paid  out  of  tbe  one  half  of  the  proceeds  of  Tbe 
Angelique  belonging  to  Pelletier,  not  covered 
by  the  mortgage. 

Trident,  1  W.  Rob.,  85;  The  Oonttaneia,  2 
W.  Rob.,  405;  The  Mary  Ann,  9  Juris.,  95. 

Mr.  E.  C.  Benedict,  for  tbe  appellee : 

It  was  never  before  heard  ef  that  a  party  to 
a  suit,  as  in  this  case,  having  let  judgment  go 
against  him  by  default,  instead  of  applying  to 
have  the  decree  opened  to  let  him  in,  andf  in- 
stead of  appealing,  allowed  the  judgment  to 
stand,  commenced  a  new  suit  against  all  the 
other  parties,  and  sought  to  wrest  from  (hem 
what  they  held  by  the  decree  of  the  court,  and 
leave  them  to  pay  all  the  expenses  which  they 
have  incurred  in  litigations  in  which  they  bave 

■a  ■«/«/«  cui/i  An 

JTu)  Neptune,  8  Hagg.,  181;  The  Mary,  9 
Cranch,  144. 
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Mr.  Juttiee  Nelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Circuit 
Court  of  tlie  United  States  for  the  Southern 
Diotricl  of  New  Yoric,  sitting  in  admiralty. 

Between  sixty  and  seventy  libels  had  been 
tilod  in  the  District  Court  by  materialmen — 
men  who  had  furnished  supplies;  also,  by 
shippers  of  ^ood«  and  paosenf^rs— af^^lnst  the 
ship  Anselique,  of  which  S.  W.  Jones  was 
master.  These  several  proceedings  were  com- 
menced in  July  and  August,  1858,  and  inter- 
locutory decrees,  condemning  the  vessel,  were 
entered  in  all  of  them,  and  final  decrees  in 
some  six  pr  seven.  One  of  the  parties  obtain- 
ing a  final  decree  issued  execution,  and  the 
vessel  was  sold  and  the  proceedR  brought  into 
court.     The  vessel  sold  for  $6,900. 

In  tliis  stage  of  these  proceedings,  the  pres- 
ent appellants  filed  their  liliel  afninst  the  pro- 
reeds  of  the  ship  in  court,  setting  forth,  that, 
being  the  owners  of  the  vessel,  they  sold  and 
delivered  her  to  one  A.  Pellelier,  for  the  sum 
of  $16,000,  on  the  7th  May,  1858;  that  of  this 
sum  a  promissory  dote  of  the  vendee  was  given 
for  $5,000,  payable  in  six  months,  which  was 
secured  by  a  mortgage  upon  a  moiety  of  the 
vessel  to  the  vendors,  which  was  duly  record- 
ed, in  pursuance  of  the  Act  of  Congress,  on  the 
0th  May,  1858,  in  the  oflSce  of  the  Collector  of 
Customs  of  the  port  of  New  York,  where  the 
vessel  was  then  registered,  and  a  dopy  of  the 
mortgage  was  also  filed  in  the  ofilce  of  the 
Register  of  Deeds  of  the  City  and  County  of 
New  York. 

The  libel  prayed  process  against  a  moiety  of 
the  proceeds  of  the  vessel  in  court,  claiming 
the  same  under,  and  by  virtue  of  the  mortgage. 

Several  of  the  libelants,  who  had  obtained 
either  final  or  interlocutory  decrees,  above  re- 
ferred to,  appeared  and  put  in  anwers  to  this 
lil)el  of  the  mortgagees,  setting  up  their  pro 
ceedings,  and  the  decrees  condemning  the  ves- 
sel to  pay  their  respective  claims  to  the  proceeds, 
in  defense. 

The  case  went  to  a  hearing,  when  the  Dis- 
trict Court  decreed  to  dismiss  the  libel.  On 
an  appeal,  the  Circuit  Court  affirmed  the  de- 
cree. 

The  libel  filed  in  this  case  Is  a  libel  simply  to 
foreclose  a  mortgage,  or  to  enforce  the  pay- 
ment of  a  mortgage,  and  the  proceedinir  cannot 
therefore  be  upheld  within  the  case  of  Bogart 
V.  The  John  Jay.  heretofore  decided  by  this 
court  (17  How.),  58  U.  8.,  899. 

The  proper  course  for  the  mortgagees  was  to 
have  appeared  as  claimants  to  the  lit)els  filed 
against  the  vessel,  in  which  the  questions  pre- 
sented in  the  case  might  have  been  raised  and 
considered;  or,  on  the  sale  of  the  vessel,  and 
the  proceeds  brought  into  the  registry,  they 
miglil  have  applied  by  petition:  claiming  an  in- 
terest in  the  fund :  and  if  no  better  right  to  it 
were  shown  than  that  under  the  mortgage,  it 
would  have  been  competent  for  the  court  to 
have  appropriated  it  to  the  satisfaction  of  the 
claim.  As  the  fund  is  in  the  custody  of  the 
admiralty,  the  application  must  necessarily  be 
made  to  that  court  be  any  person  setting  up  an 
interest  in  it.  This  application  by  petition  is 
frequently  entertained  for  proceeds  in  the  regis 
try,  in  cases  where  a  suit  in  the  admiralty 
would  be  wholly  inadmissible. 
680 


The  deeree  ef  the  eonrt  belov   it,  Urni^vr*, 
right,  and  ihmud  be  affirmed. 

ated-ao  Wall..  «8;  21  Wall.,  liSS,  aOS;  ILow., 
880;  1  Ben.,  MS;  8  Ware. »1. 


HORATIO  N.  SLATER,  Plaintiff  in  Emr, 

CHARLES  EMERSON. 

(See  8.  C,  19  How.,  tU-S3BJ 

Time,  eetenee  of  eontraet—ttriet  performanee 
neeeitartf. 

B  avreed  with  S.  to  flnlsh  certain  work  In  con- 
structtnir  a  railroad  by  tbo  first  of  Dropmber,  in 
consideration  that  $4,400  abould  he  paid  In  two 
day(>,  and  S.'s  notes  stveo  for  $10,000  on  tbe  com- 

f>lctlon  of  the  worlc.  8.  was  a  stock  and  tmndholder 
n  tbe  mad.  Held,  that  time  wns  tbe  etf«ooe  of 
the  contract,  and  B  was  not  entitled  to  recover 
tneroon  tbe  amount  of  said  notes,  Ibcy  not  harinc 
been  given,  wttbout  showing:  peifonnanoe  oo  \m 
part  on  the  day  agreed. 

Argued  Jan.  9,  1867.       Decided  Feb.  10, 1857. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
Slates  for  tbe  District  of  Massachusetts. 

This  was  an  action  of  aemmpnit  on  a  special 
agreement,  brought  in  the  Circuit  Court  of  lbs 
United  Slates  fur  the  District  of  Massachuaett), 
by  the  delcndanl  in  error,  to  recover  damages. 

The  trial  in  the  court  below  resulted  ins 
verdict  and  judgment  in  behalf  of  the  plabitiff, 
for  $10,199  damages,  with  costs. 

The  defendant  brought  the  case  here  oo  a 
writ  of  error. 

A  further  statement  of  the  case  appean  in 
the  opinion  of  the  court 

Meetrt.  S.  Bartlett  and  S.  W.  BatM. 
for  plaintiff  In  error: 

1.  The  completion  of  the  work  by  the  time 
specified  in  the  agreement,  is  the  whole  consid- 
eration for  the  promiseof  the  plaintiff  in  error, 
and  the  non-completion  within  the  said  lime, 
constitutes  a  failure  of  the  whole  consideratioo, 
and  is  an  absolute  bar  to  the  recovery  of  the 
defendant  in  error. 

The  contract  in  question,  construed  by  it* 
terms,  and  in  reference  to  the  surrounding  cir- 
cumstances, establishes  that  performance  by 
defendant  in  error,  within  ^e  time  prescribed, 
was  understood  and  intended  by  both  paitiea 
to  l)e  a  condition  upon  which  the  obligation  of 
plaintiff  in  error,  to  give  the  notes  therdn  re- 
ferred to,  was  to  depend. 

The  rules  of  Williams,  in  Pordage  v.  Cole.  1 
Saund.,  830,  and  in  PeeUri  v.  Opie,  3  Saund., 
853,  and  the  early  case  of  Boon  v.  Egn,  1 
H.  Bl.,  878,  note,  seem  to  hold  with  strictoesa 
that  where  tbe  consideration  could  be  divided, 
and  the  principal  part  of  the  considerstioB 
was  performed,  it  was  sufficient  to  make  the 
covenants  independent;  but  the  later  caws; 
while  holding  that  where  the  coveoaoti 
go  only  to  a  part  of  the  consideration  the 
covenants  are  independent,   nevertheless,  so 


NOTC— Time,  uAon  of  Ihe  emenee  nj  tV  eontmct. 
The  time  flzed  for  tbe  performance  of  a  cod- 
tract  Is,  at  law,  deemed  of  the  essence  of  the  coo- 
tract,  and  If  the  vendor  is  not  ready  and  able  to 
perform  on  that  day,  the  purchaser  may  elect  lo 
consider  tbe  contract  at  an  end,  altbooro  a  oonrt 
in  equity  wilt,  in  certain  oases,  carry  the  afi«e- 
ment  Into  execution  even  when  the  time  »P- 
pointed  has  elapsed.  lWbeat.8eIw.,18;:  iTiuot., 

«or.H. 


Digitized  by 


Google 


1806. 


SI.ATES  T.  EkEBSON. 


2S4^i89 


interpret  the  whole  consideration  as  to  establish 
the  above  rule. 

Where  the  consideration  consists  of  the  per- 
formance of  more  than  one  act,  all  of  which 
are  important,  then  the  performance  of  all  the 
said  acts  by  the  one  contractor  is  a  condition 
precedent  to  his  right  to  recover  of  the  other 
contractor.  The  true  ground  of  legal  demand 
is,  that  the  party  claiming  has  done  all  which 
on  his  part  was  to  be  performed  by  the  terms 
of  the  contract  to  entitle  him  to  enforce  the 
obligation  of  the  other  party ;  it  is  not  8u£9cient 
that  he  has  ^ven  to  the  party  contracted  with  a 
right  of  action  against  him. 

Duke  of  St.  Albans  v.  Short,  1  H.  Bl.,  278; 
Oregory  v.  Mack,  3  Hill,  880;  Stark  v.  Parker, 
2  Pick.,  268;  Moim  v.  Stevem,  2  Pick.,  832; 
Oltiutead  ▼.  Beat,  19  Pick.,  628;  Smith  v.  Gug- 
erty,  4  Barb.,  615;  Smith  v.  Seote*  Ridge  School 
Diet..  SOConn.,  SIS; PhilUpi  V.  Rote.  8  Johns., 
893;  Linninodalev.  LivingiUon,  10  Johns.,  86; 
JeuieU  v.  Sehroeppel,  4  Cow.,  565. 

The  courts  say:  "  It  is  abundantly  settled 
that  the  plaintiffs,  as  they  had  not  performed 
within  the  time  stipulated  in  the  contract,  can- 
not recover  on  the  covenants  contained  in  it." 

Laduev.  Seymour,  24  Wend.,  61;  Alien  v. 
Cooper,  22  Me..  133;  Kemp  t.  Humphreyt,  18 
111.,  573. 

The  fact  that  part  payment  by  contract  was 
to  be  made  before  the  time  fizeid  for  the  com- 
pletion of  the  work,  does  not  make  the  agree- 
ment for  the  final  payment  independent,  as  it 
is  clearly  settled  that  one  covenant  may  be  de- 
pendent, while  another  is  independent. 

Couch  V.  lnger»oU,  2  Pick.,  292;  Knight  v. 
N.  Eng.  Wanted  Co..  2  Cush.,  287;  Kane  v. 
Uood,  13  Pick.,  281;  iord  v.  Belknap,  1  Cush., 
284. 

2.  However  true  it  is  that  atrumpsit  for  a 
quarUum  txUebant  or  quantum  meruit  will  lie, 
where  the  terms  of  a  special  contract  have  not 
all  been  complied  with,  to  recover  the  value  of 
the  labor  ana  materials  held  and  enjoyed  by 
the  defendant,  yet  nothing  is  better  settled 
than  that  no  action  can  be  maintained  on  the 
contract  itself,  without  alleging,  with  exactness. 


performance  in  entire  accordance  with  the 
terms  of  the  contract,  including  that  in  relation 
to  time  of  performance. 

Smith,  Leading  Cases,  5th  Am.  ed..  note 
to  Cutter  and  Powell.  Vol.  II.,  pp.  49,  BO; 
Bank  of  Cciumbia  v.  Bagner,  1  Pet.,  465; 
Waehington,  <te..  Placket  Co.  v.  Sieklee,  10  How., 
il9,ifar«haUv.Jone»,  UMe.,  56;  J«w««  v.  TTw- 
ton.n  tie.,  SiO-.Wadleighv.  Sutton,  OTH.H.,  16; 
Britton  v.  Turner,  6  N.  H..  4SS;Dyer  v.  Jonet, 
8  Ver.,  206;  OUman  v.  HaU.  11  Ver.,  618; 
Taft  V.  Montague,  14 Mass.,  282;  Haywardy. 
Leonard.  7  P>ick.,  181;Snoui  y.  Inhniitante  of 
Ware,  18  Met.,  48;  Londregon  v.  Crowley,  12 
Conn.,  958;  Smith  v.  Seolfi  R.  School  Diet.,  20 
Conn., 812; SmitAv.  G4(^er<y,4Bsrb.,615:Pi*a 
many.  CJ»r7u"n^,14Barb.,  n5;PhiUip»  v.  Rote,  8 
Johns.,  392;  Alexander  v.  Hoffman,  5  Watts  Sc 
a,  882;  Porter  v.  Beltzhoover,  2  Harr  ,  Del., 
484;  Baldwin  v.  Lettner,  8  Qa.,  71:  Brown  y. 
Oouu,  10  Mo.,  265;  Fowler  v.  Auttin,  1  How. 
(Miss.),  156;  JVorriton  v.  Ities,  4  Sm.  & Mar.,6A2; 
Thomatv.  EUi»,  4  Ala.,  108;  Hawkins  v.  GO- 
bert,  19  Ala.,  55;  Simpson  v.  McDonald,  2  Ark., 
871;  Newman  v.  McGregor,  6  Ohio,  849;  Taylor 
v.  Beck,  13  III,  376;  Eldrit^  y.  Rome.  2 
Gilm.,  91  ;Lomaxv.  Bailey,  7  Blackf.,  699;  Mor- 
ford  v.  Mastin,  6  Monroe,  609. 

Here  the  question  is  upon  the  construction 
of  a  contract  collateral  to  another  between 
other  parties,  which  may  be  called  the  princi- 
pal cooAract,  and  the  entire  direct  fruits  of 
performance  are  to  be  enjoyed  by  one  of  those 
other  parties. 

The  extrinsic  evidence  shows,  that  at  the 
time  of  making  the  contract  in  question,  an- 
other negotiation  was,  with  the  knowledge  of 
all  parties,  pending  between  one  of  the  parties 
to  the  principal  contract  and  a  third  party,  of 
great  pecuniary  importance,  the  consummation 
of  which  was  entirely  dependent  on  the  ability 
of  one  of  the  parties  to  open  its  road  at  a  tixed 
time.  That  fixed  time  was  the  precise  period 
prescribed  for  the  completion  of  the  work  by 
the  contract  in  question. 

The  terms  of  agreement  by  defendant  in 
error  are,  "  that  he  will  complete  all  the  bridge 


8St :  t  Soh.  ft  L..  847, 484 ;  B'k  of  Columbia  v.  Hayner, 
1  Pec,  4i&;  DumoDd  v.  Sharts.  8  Paige,  182 :  Oetoh- 
ell  V.  Jewett,4  Oreenl..  860:  Runnels  v.  Jaokaon. 
1  How.  (Miss.),  368:  Wells  v.  Wells.  8  Ired.,  S88. 

Bqulty  will  not  Interpose  to  relieve  a  party  In 
default,  wbere  It  appears  that  tbe  sale  wag  condi- 
tional upon  the  prompt  fulfllltnent  of  any  of  tbe 
terms,  as  where,  in  case  of  failure,  vendor  nilirht 
declare  contmct  void.  Stinson  v.  Donsman,  20 
How.,  461. 

Time  Is  never  important  unless  made  so  by  tbe 
very  terms  of  the  contract,  or  from  tbe  very  nat- 
ure of  tbe  property  about  which  the  contract  is 
made.     Fletcher  v.  Wilson,  1  8.  &  M.  Ch.,  87«. 

Wbere  time  has  not  been  made  of  tbe  essence  of 
tbe  contract,  relief  will,  in  equity,  be  decreed  to  a 

Karty  if  be  comes  in  a  reasonable  time,  althouffb  he 
as  not  compiled  with  tbe  strict  terms,  provided  a 
material  chaove  of  olrcumstaooee  has  not  taken 
place  by  tbe  delay.  8  Crancb,  471 ;  9  Cranch,  466, 
4S3,  494 ;  Brashler  v.  Qratz,  9  Wheat., 628 ;  7  Ves.,  286 ; 
13  Ves.,  73,  m,  289:  1  You.  *  C„  415:  Taylor  v. 
I/onrwortb,]4  Pet..  172  Alfe.  8.  C.  1  McLean,  896; 
Hepburn  v.  Auld,  5  Crancb,  282. 

Time,  held  to  t>e  of  the  essence  of  the  contract; 
in  a  contract  relative  to  partition  of  real  estate; 
fixini;  time  for  payment  for  certain  improvements. 
HolUnffgwortb  v.  Fry,  4  Dall.,  345. 

Time  of  payment  is  part  of  contract.    Where  no 
time  Is  ezpreaaed,  tbe  money  is  payable  immedi- 
ately. Thompson  v.  Ketchum,  8  Johns.,  189 ;  Bailey 
V.  (;lay>  4  Rand.,  848. 
See  19  How. 


Time  for  payment  may  be  rendered  immaterial 
by  consent  or  Hoqulesoenoe  of  the  parties.  Camp- 
bell V.  Wortbin^n.  6  Vt.,  448. 

In  an  executory  oontraet.  If  no  time  is  Hxed  for 
doinir  some  stipulated  act.  It  Is  to  l)e  done  within  a 
reasonable  time.  Uot>erts  v.  Beatty,  2  Pa.,  68; 
Hartman  v.  M'Alteter,  1  Mur.,  207;  Butler  v. 
O'Hear,  1  Desaus.,  382. 

What  is  a  reasonable  time  is  a  question  of  law 
when  tbe  contract  is  silent.  Atwood  v.  Clark,  2 
Greenl.,  249. 

When  froods  are  to  be  delivered  within  a  certain 
time,  and  at  a  certain  plaoe>  they  must  all  be  de- 
livered within  tbe  time  and  at  the  place:  part  de- 
livered within  the  time  and  part  after.  Is  not  suffi- 
cient.   Davenport  v.  Wheeler,  7  Cow.,  231. 

When  a  person  agreed  to  make  and  deliver  ^oods 
ataspecined  time  and  place,  and  delivered  them 
after  the  expiration  of  tbe  time,  it  Is  suiBcient,  if 
the  other  party  agrree  to  a  postponement,  or  ac- 
cept tbe  articles,  or  Knowinv  of  the  delivery,  do  not 
dissent.    Vlagg  v.  Dryden,  7  Pick.,  62. 

If  tbe  day  named  in  a  contract  for  delivery  fall 
upon  Sunday,  the  day  of  delivery,  by  analosy  to 
the  usase  in  other  commercial  cases.  Is  Saturday. 
Kilgour  V.  Miles,  6  OUI  &JohnSM288. 

lime  is  not  ^nerallyof  the  essence  of  a  con- 
tract, but  where  it  appears  to  be  really  material  to 
the  parties,  tbe  right  to  speciSc  performance  may 
depend  on  It.  Oamett  v.  Macon,  2  Brock..  186 ;  S. 
C,  6  Call.,  808. 

Time  is  of  the  essence  of  a  contract  where  the 
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work  to  be  done  by  bim  for  tbe  Boston  and 
New  York  Central  Railroad,  readj  for  laying 
down  tbe  iron  rails  for  one  track  on  the  flnt 
day  of  December  next." 

The  agreement  on  the  part  of  tbe  plaintiff  in 
error  is,  "  that  in  consideration  of  the  premises 
he  will  pay  within  two  days  from  the  date 
hereof  the  sum  of  $4,400  in  cash,  and  that  he 
will  give  said  Emerson  on  tbe  completion  of 
the  bridges,  and  when  tbe  rails  for  one  track 
are  laid  to  the  foot  of  Summer  Street,  his  five 
notes  for  $3,000  each,  payable  in  six  months, 
said  notes,  when  paid,  to  be  applied  toward 
the  indebtedness  of  said  railroad  company  to 
said  Emerson." 

1.  The  agreement  on  the  part  of  plaintiff  is 
" in  consideration  of  the  premises,"  and  tech- 
nically these  areapt  words  to  create  a  condition. 

ThorM  V.  Thoiw,  1  Ld.  Raym.,  668;  Aeher- 
ley  V.  Vernon,  Willes,  157. 

It  falls  clearly  within  the  technical  rule. 
, "  When  a  day  is  appointed  for  the  payment  of 
money,  &&,  and  the  day  is  to  happen  after  the 
thing  which  is  the  consideration  of  the  money, 
&c.,  is  to  be  performed,  no  action  can  lie. 

Bean  y.  Ataciter.  4  Conn.,  9;  Pordage  v, 
OoU.  1  Saund.,  820;  Deyr.  Dox,  9  Wend..  129. 

Nor  does  the  fact  that  payment  of  psirt  of 
the  consideration  (viz. :  the  M>400)  was  to  be 
made  before  performance,  affect  the  question 
whether  the  agreement  for  the  final  payment  was 
dependent  or  independent.  The  Ola  case  of 
Terry  v.  JhtnUe,  2  H.  Bl.,  889,  from  which 
tbe  opposite  doctrine  was  derived,  was  un- 
founded in  reason,  and  has  been  declared  not 
to  be  law  here  and  in  England. 

Cunningham  \.  MorreU,  10  Johns.,  208; 
Tompkini  ▼.  SUiott.li  Wend.,  496;  Grant  v. 
Johneon.  S  N.  T.,  247;  Johnson  v.  Seed.  9 
Mass.,  78;  Lord  v.  Belknap,  1  Cusb.,  279; 
Watchman  v.  Crook,  5  G.  &  J.,  264:  Bean  t. 
Atwater,  4  Conn..  4:  Kettle  v.  Harney,  21  Vt., 
801 ;  MeLure  v.  Jtuih,  9  Dana,  64. 

It  would  seem  to  be  the  settled  rule,  both 
here  and  in  England,  that  if  plaintiff  has  not 
performed  the  work  in  exact  accordance  with 
tbe  contract,  and  there  has  been  no  waiver,  he 
cannot  recover  on  the  contract,  but  must  re- 
cover, if  at  all,  on  the  common  counts  for  his 
labor  and  materials. 

2.  Greenl.   Ev.,  sacs.  104,   186;  Chapel  v. 


Siek*,  2  Cremp.  Sc  M.,  214;  Beady.  Aina.,10 
B.  &  C,  440;  Altieander  v.  Oardner,  1  BinR., 
N.  C.  671;  Chattier  t.  Leeee.  4  M.  ft  W.; 
29S.  811;  Jeioea  v.  Sehroeppd,  4  Cow.,  SM, 
Ladue  v.  Seymour,  24  Wend.,  62;  Britbm  v. 
Turmn-,  6  N.  H.,481. 

Unless,  therefore,  time  of  performanot 
might,  in  a  declaration  'dn  the  contract,  be 
wholly  omitted,  this  cMae  Mis  within  the  rule, 
and  plaintiff  would  be  remitted  to  bis  commoa 
counts;  that  it  coold  not  be  so  omitted,  plaint- 
iff in  error  refers  to  PhSUpt  ▼.  Bote,  8  J<An., 
898;  JeweU  v.  Sehroeppel.  4Cow.,  665;  Smith  v. 
&t^erty,  4  Barb.,  615;  Ladue  v.  SMmtmr,  34 
Wend.,  61;  Gn^ory  ▼.  Maek,  8  UilL,  880; 
WaUhman  v.  Orook.  5  Q.&  J.,  254;  Flamham 
V.  Bo**,   2  Hall,  167. 

As  to  the  right  of  defendant  in  error  to  re- 
cover on  common  counts,  no  discussion  is  nec- 
essary. The  ruling  excepted  to,  declares  the 
agreements  to  be  independent,  and  that  recov- 
ery may  be.  and  it  was  in  fact,  had  upon  the 
counts  on  the  special  contract 

8.  But  besides  and  beyond  the  artificial 
rules  above  adverted  to,  and  under  which  it  It 
submitted  plaintiff  In  error  is  safe,  there  are 
others  founded  on  the  plainest  principles  of 
equity  and  Justice. 

Uf  these  the  principal  ones  are: 

1st.  Where  non-performance  by  plaintiff  de- 
prives the  defenduit  not  of  part,  but  of  tbe 
entire  consideration  of  the  contract,  the  agree- 
ment of  defendant  shall  be  deemed  depenoenL 

Pordage  v.  OoU,  1  SkaxtA.,  820;  Duke  St.  Al- 
bant  V.  fhore,  1  H.  Bl.,  270;  Dakin  v.  WO- 
iami.  11  Wend.,  67;  Atkineon  v.  Sn^,  14  H. 
&  W..  695. 

2d.  Where  defendant,  in  case  of  ptaiatUTi 
non- performance,  has  no  other  remeoy  for  the 
injury  be  sustains,  except  by  declving  bit 
agreement  dependent. 

Pord^y.  Cole,  1  Saund.,  819. 

8d.  Where  the  amouht  of  the  considentioB 
which  defendant  will  be  absolved  from  pavhig 
plaintiff,  if  bis  agreement  be  deemed  deptnaent, 
is  not  or  may  not  be  commensurate  with  the 
injury  sustained  by  plaintiff;  or  in  tbe  language 
of  this  court,  *'  there  is  no  natural  connectiw  " 
between  the  two;  in  such  case,  defendant's  oui- 
traot  ftiM  be  construed  to  be  independent. 

'A«  to  the  first  of  the  above  rules,  pltlntiit 


vendee  has  purchased  to  sell ;  suon  a  purpose  Is 
lawful.    McKay  v.  Carrington,  1  McLean,  fiO. 

Though  time  is  not  made  material  In  the  Incep- 
tion of  a  oontraot.  If  It  becomes  so  by  the  con- 
duct of  the  parties,  the  party  In  default  Is  not  en- 
titled to  demand  specific  execution.  Jackson  v. 
LliroD,  8  Leltrh.,  1«1. 

In  the  sale  of  lands,  time  may  be  of  tbe  essence 
of  tbe  contract:  and  In  the  absence  of  just  excuse 
for  default  at  the  day,  and  of  any  acquiescence  or 
waiver  by  the  other  party,  the  court  will  not  aid 
the  party  In  default.  Benedict  v.  Lynch,  I  Johns. 
Ch..  370. 

Where  a  certain  act  Is  to  be  done  to  complete  tbe 
contract  Itself,  as  Klvlog  security  wltbln  a  fixed 
time,  a  party  will  not  t>e  relieved  asalnsl  his  fail- 
ure to  perform  such  act  within  the  specified  time. 
Doar  V.  Qlbbes,  1  Bailey,  cb.  871. 

Time  Is  essential.  In  a  parol  contract,  for  the  sale 
of  land  In  respect  to  the  speelBc  performance  of  It 
by  a  court  of  equity.    Ooodwln  v.  Lyon.  4  Porter, 

Time  Is  of  the  essence  of  a  oontraot  where  the 
subject  of  such  contract  Is  of  such  a  nature  as  to 
be  exposed  to  a  dally  variation  In  Its  value.  Deloret 
V.  RothscbUd.  1  81m.  A  Stu.,  4m. 

Parties  entering  Into  a  contract,  may  make  time 
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tbe  essence  of  it.  Wben  It  is  a  distinct  and  sabstao- 
tlve  part  of  It,  it  must  t>e  kept.  Wells  v.  Smitb,  < 
Edw.  78.,  And  It  is  never  to  be  wholly  dlgregaidsd. 
But  where  the  same  Justice  can  be  done  between 
the  parties,  and  neither  bas  sustained  InconreD- 
ience  by  the  delay,  and  the  property  baa  not 
obanKed  value,  tbe  court  wUl  not  consider  tlms 
essential.  Ix>nirworth  v.  Taylor,  I  McLean,  9K.  In 
contracts  for  tbe  sale  of  .lands,  time  Is  of  thets- 
sence  of  the  contract,  as  well  as  the  price  paid. 
Crinn  v.  Heermanoe,!  Clarke,  tSS;  Falls  v.  Ouwo- 
ter,  1  Dev.  &  Bat.,  tTT ;  Rogera  v.  Saunders,  U  lie., 
82 :  Page  v.  Hughes.  S  B.  Hon..  441. 

Time,  when  not  of  tbe  essence  of  a  contract,  It 
no  excuse  for  a  non-performance  unless  It  smooat 
to  an  abandonment.  Barter  v.  Gordon,  S  HilLCb, 
128>  Considerable  delay  without  reason  will  w 
considered  an  atwndonment.  Bellas  v.  Hays,  i  8. 
ft  a.,  4S7. 

See  further  on  the  subject.  Avery  v.  KelkM. 
II  Conn.,  im ;  Atty.-Oen.  v.  Purmont.  S  Fsite. 
<B0:  Wells  V.  Smith,  7  Paige.  2B  :  More  v.  Smed- 
bucgb,  SPalge.UOO;  LegMU  v.  Edwards.  Hopk. 
CaO;  BotU  V.  Oozine,  I  Hoff.,  78:  WIswaU  r.  No- 
Oowan.  I  Hotr..  ItS;  Hundley  v.  Lyons.  5  Muof. 
S42;  wnilams  V.  Champion,  4  Ham.,  IW;  Hector  r. 
Price,  1  Miss.,  879. 
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in  error  submits  that  the  failure  to  perform  by 
defendant,  althougb  it  left  the  fruits  of  hu 
labor  in  the  hands  of  the  railroad  with  whoa 
he  contracted  to  do  it,  and  who  are  fully  bound 
to  pay  him  for  it,  yet  deprived  plaintiff  in  error 
of  the  whole  consideration  for  which  he  made 
the  contract,  viz. :  the  time  within  which  per- 
formance was  to  take  place. 

It  is  important  to  note  that  the  doctrine  re- 
Katds  mwdy  the  question  of  consideration 
moving  from  plaintiff  to  defendant,  not  the 
conaideration  aribing  from  plaintiff's  altered 
condition  in  consequence  of  the  contract.  It 
seeks  to  avoid  circuity  of  action,  which  woifld 
arise  if  plaintiff  recovered  the  agreed  sum,  and 
defendant  by  cross  action  recovered  it  back. 

Duke  0/  St.  AOam  v.  Share,  1  H.  Bl.,  270; 
Pordage  v.  OoU,  1  Saund.,  819;  Dakin  v.  WiU- 
tame,  11  Wend.,  67;  Atkinion  v.  BmUh,  U  H. 
&  W.,  605. 

Unless  time  was  the  whole  consideration, 
moving  from  defendant  in  error  to  plaintiff  in 
error,  there  was  no  confederation  at  all. 

Uis  relation  to  the  railroad  was  merely  that 
of  an  oflScer,  a  creditor  and  a  stockholder,  and 
it  is  believed  that  upon  no  known  principle^  of 
lavr  could  damages  be  ascertained  and  assessed 
in  bis  favor,  for  a  deprivation  of  such  a  remote 
benefit,  if  defendant  in  error  had  failed  to  per- 
form. 

This  last  suggestion,  if  well  founded,  em- 
phatically supports  the  second  of  the  above 
grounds,  viz. :  that  the  only  remedy  plaintiff  in 
error  can  have  for  the  breach  of  his  agreement 
bv  defendant,  is  to  construe  his  covenant  to  give 
his  notes,  to  t)e  dependent  on  complete  per- 
formance by  defendant. 

The  last  ground  which  ix  often  relied  on  to 
show  the  covenants  to  be  Independent  is, 
that  there  is  no  natural  connection  lietween 
the  sum  which  is  claimed  to  be  paid  defendant 
in  error,  and  which  plaintiff  seeks  to  withhtM, 
and  the  amount  of  damages  which  plaintiff 
mav  sustain  by  defendant's  non-performance. 

But,  however  this  may  tie  in  other  cases,  in 
this  case  plaintiff  in  error  does  not  hold  and 
enjoy  the  benefit  of  defendant's  lalx)r  and  ma- 
terisLls,  but  a  third  party,  who  has  contracted 
with  defendant  to  pay  for  them. 

4.  The  remaining  exception  is  to  the  ruling 
of  the  court,  compelling  plaintiff  in  error  to 
prove  and  adjust  his  damages  for  breach  of  the 
contract  by  way  of  offset,  recoupment,  or  re- 
duction of  damages  of  defendant  in  error  in 
this  action,  and  thus  depriving  him  of  his  elec- 
tion to  brin^  a  cross  action. 

Plaintiff  in  error  has  been  able  to  find  no  case 
Id  which  the  doctrine  is  established  that  it  is 
compulsory  on  a  defendant  to  come  prepared 
with  bis  proofs  of  such  damage,  or  have  the 
damages  assessed  at  a  nominal  sum,  and  be 
barred  of  his  cross  action. 

The  statement  of  counsel  to  £merson  should 
have  been  admitted  to  show  that  in  the  opin- 
ion of  Emerson,  the  work  could  have  been  done 
by  December  1st. 

Me*tr$.  RnfViB  Choate  and  Henry  C. 
HateUaa.  for  defendant  in  error* 

1.  The  first  exception  is  as  follows:  "The 
defendant  offers  to  prove  that  just  prior  to  the 
signature  of  the  contract,  both  parties  being 
present,  the  counsel  for  the  plaintiff  told  him, 
that  unless  he  was  sure  that  be  could  complete 
See  Vi  How, 


the  bridges  \iy  December  first,  he  ought  not  to 
sign  the  contract,  and  could  not  recover  if  he 
did  not  complete  them  by  December  first.  But 
tlie  court  refused  to  admit  the  same" — to  which 
refusal  the  defendant  excepted. 

Such  testimony  was  clearly  inadmissible. 
The  contract  must  speak  for  itself.  The  con- 
versation of  the  parties,  their  understandings 
and  expectation,  and  the  suggestions  of  coun- 
sel, cannot  affect  or  control  ue  construction  of 
this  contract.  This  would  be  to  vary  or  mod- 
ify its  terms  by  parol. 

1  Greenl.  Ev.,  sec.  275,  p.  327;  WeatherheacT* 
Leeeee  v.  BaikernUe,  11   How.  (.■S2  U.  8.),  829, 
18  Curt.,  647;  Van  Buren  v.  JMgget,  11  How. 
(52  U.  S.),  461;  Curt..  6«3;  Grant  v.   Naylor 
(8  U.  8.)  4  Cranch,  224,  2  Curt.,  84. 

2.  The  second  exception  is  as  follows:  "The 
defendant  offers  to  prove  that  at  the  time  the 
contract  was  drawn  up,  the  element  of  time 
was  talked  over  by  the  plaintiff  and  the  defend- 
ant, and  that  the  plaintiff  assented  that  time 
was  the  essence  of  the  contract;  but  the  court 
refused  to  admit  the  same" — to  which  refusal 
the  defendant  excepted. 

The  same  answer  may  be  made  to  this  as  to 
the  first  exception;  when  the  contract  is  re- 
duced to  writing,  all  the  conversations  of  the 
parties  leading  up  to  it,  are  merged  in  it. 

1  Oreenl.  Ev.,  sec.  275,  p.  827. 

8.  The  third  exception  is  as  follows:  "The 
defendant  moved  the  court  to  rule  and  instruct 
the  jury,  that  by  the  true  construction  of  said 
contract  declared  upon,  the  plaintiff  Would  not 
be  entitled  to  recover  without  showing  that  the 
work  was  completed,  ready  for  laving  down 
the  rails  for  one  track  by  the  first  day  of  De- 
cember, 1854;  but  the  court  refused  so  to  in- 
struct the  jury,  but  did  instruct  them,  that  the 
agreement  on  the  part  of  the  defendant  to  give 
the  notes  in  said  agreement  mentioned,  was  not 
dependent  upon  the  completion  of  said  work, 
ready  for  laying  down  said  rails  for  one  tracli 
at  the  time  hmited  by  said  contract"— to  which 
ruling  the  defendant  excepted. 

It  IB  sometimes  difllcult  to  determine  whether 
covenants  and  promises  are  dependent  or  inde- 
pendent. 8ome  rules  of  construction  are  laid 
down  in  the  books,  but  after  all,  each  case  is 
to  be  governed  by  its  own  circumstances. 

PMla.  W.  d  B.  B.  R.  Co.  v.  Boward,  13 
How.  (64  U.  8.).  807,  19  Curt.,  612,  621. 

The  courts  incline  to  consider  covenants  and 
promises  independent  rather  than  dependent, 
to  save  forfeitures.  The  burthen  is  on  him  who 
alleges  dependency. 

Piatt  on  Covenant,  35,  78,  79;  Law  Lib., 
Vol.  I. 

If  there  are  no  terms  which  import  a  condi- 
tion, or  which  expressly  make  one  promise  de- 
pendent on  another,  they  are  construed  to  be 
independent,  and  in  this  contract  there  are  no 
such. 

Piatt,  Cov.,  Law  Lib.,  Vol.  III.,  pp.  82.  72, 
78. 

More  than  this,  the  terms  import  the  con- 
trary. In  that  part  containing  the  promise,  the 
condition  of  time  is  wholly  omitted;  thus  indi- 
cating an  intention  not  to  make  it  dependent  on 
time,  but  on  work  done. 

The  failure  to  perform  on  the  day  does  not 
go  to  the  whole  consideration,  and  there  is  no 
natural  connection  between  the  amount  to  be 
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paid  for  the  work  done  after  the  day,  and  the 
injury  or  loss  inflicted  by  a  failure  to  perform 
on  the  day. 

Piatt.  Cot..  Law  Lib.,  Vol.  III.,  pp.  40-90, 
94;  Phila.  W.  A  B.  R.  R.  Co.  ▼.  Hoviard,  18 
How.  (54  U.  8.).  307.  19  Curt.,  622. 

The  forfeiture  of  the  amount  to  be  paid  for 
the  whole  work,  in  consequence  if  its  not  being 
completed  by  the  day,  would  be  unreasonable 
in  this  case.  By  construing  the  promises  as  in- 
dependent, the  plaintiff  can  recover  his  exact 
damages,  if  any.  or  have  them  recouped.  Thus 
the  rights  of  both  parties  are  secured,     s 

Piatt,  Cov.,  Vol.  in.,  Law  Lib.,  pp.  40-90. 

The  defendant  in  error  completed  the 
bridges.  The  plaintiff  in  error  has  the  benefit 
of  his  labor;  the  oblection  is,  that  it  was  not 
done  at  the  day,  for  which,  however,  the  plaint- 
iff in  ercor  claimed  no  damages.  It  would  be 
manifestly  inequitable  for  the  plaintiff  in  error 
to  receive  the  benefit  of  this  labor  without  pay- 
ing for  it.  The  objection  taken  is  technical, 
and  ought  not  to  be  sustained  unless  the  lan- 
guage is  clear  and  the  rule  of  law  imocrative. 

Phila.  W.  &  B.  R.  R.  Co.  v.  Howard,  13 
How.  (64  U.S.),  807,  19  Curt..  812-521;  Van 
Buren  v.  Digget,  11  How.  (63  U.  8.),  4«1,  18 
Curt.,  688. 

The  promise  of  the  plaintiff  in  error  was  not 
dependent  upon  the  completion  of  the  bridge 
work  by  December  Ist,  because  the  notes  were 
not  to  be  given  upon  the  completion  of  the 
bridges,  ^mething  more  was  to  be  done,  to 
wit:  the  laying  of  the  rails  by  another  party. 
How  can  the  promise  of  the  plaintiff  in  error  be 
said  to  be  dependent  upon  the  completion  of  his 
work  by  December  1st,  when  the  completion  of 
the  work  at  that  lime  would  not  then  entitle 
the  defendant  in  error  to  his  notes? 

When  the  acts  stipulated  to  be  done  are  to  be 
done  at  different  times,  the  stipulations  are  to 
be  construed  as  independent  of  each  other. 

OoUUborough  v.  Orr,  8  Wheat.  (3t  U.  8.), 
817. 

Taking  this  decision  as  a  guide,  these  prom- 
ises must  be  construed  as  independent;  for  the 
promise  of  the  defendant  in  error  was  to  com- 
plete the  bridges  by  Dec.  1 ,  whereas  the  promise 
of  the  plaintiff  in  error  was  not  to  give  the 
notes  at  that  time,  but  when  the  rails  were  laid. 

The  plaintiff  in  error  promised  to  pay  the  de- 
fendant in  error  (4.400  in  cash  within  two  days 
from  the  date  of  the  contract,  and  to  give  his 
notes  upon  the  completion  of  the  bridges  and 
laying  the  rails.  8o  f ar  as  this  cash  payment 
is  concerned,  the  promise  is  clearly  independent, 
as  it  necessarily  preceded  the  completion  of  the 
work.  If  the  construction  contended  for  by 
the  plaintiff  in  error  be  adopted,  the  same 
promise  will  be  construed  both  as  dependent 
and  independent. 

Piatt.  Cov.,  Law  Lib.,  Vol.  III.,  pp.,  48,  9«. 

4.  The  fourth  exception  is  as  follows:  "The 
defendant  further  requested  the  court  to  rule 
and  instruct  the  jury,  that  if  the  plaintiff  failed 
to  complete  said  work  ready  for  laying  down 
the  iron  rails  for  one  track  by  the  said  first  day 
of  December,  there  was  thereby  a  failure  of  the 
consideration  of  said  contract,  and  the  plaintiff 
would  not  be  entitled  to  recover  the  amount 
claimed  by  him  or  any  part  thereof;  but  the 
court  refused  so  to  instruct  the  jury" — to 
which  refusal  the  defendant  excepted. 
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Very  clearly  these  instructions  ought  not  to 
have  been  given.  The  consideration  of  the 
plaintiff  in  error's  promise  to  pay  the  moo- 
ev  and  to  give  the  notes,  was  the  promise  of 
the  defendant  in  error  to  do  the  work,  and  not 
merely  his  promise  to  do  it  by  Dec.  1.  He 
having  completed  the  work  to  their  acceptance, 
there  was  clearly  not  a  total  failure  of  consid- 
eration. 

5.  The  last  exception  is  as  follows:  "His 
Honor,  the  Judge,  having  first  called  upon  the 
defendant  to  offer  evidence  if  he  saw  flt,of  any 
actual  damage  bv  him  sustained  by  the  nonper- 
formance  of  said,  work  within  the  time  limited 
by  said  contract,  snd  the  defendant  declining  to 
offer  any  such  evidemx,  and  admitting  that  no 
such  actual  damage  was  claimed  by  him  inthii 
suit,  the  court  thereupon  instructed  the  jury  to 
deduct  from  any  sum  they  mit^ht  find  for  the 
plaintiff  the  sum  of  $1,  as  nominal  damages  for 
the  nonperformance  of  plaintiff" — to  which 
direction  the  defendant  excepted. 

It  is  difficult  to  discover  what  there  is  objec- 
tionable in  this  direction.  Undoubtedly  the 
plaintiff  in  error  was  entitled  to  have  deducted 
in  this  suit  any  damage  which  he  could  show 
that  he  had  sustained  from  the  non-perform- 
ance of  the  work  within  the  time  limited  by 
the  contract,  and  if  the  court  had  refused  to 
admit  testimony  of  such  damage,  he  might  well 
have  excepted;  but  he  expressly  waived  all 
claim  to  damage  in  this  suit.  In  the  absence 
of  any  proof  or  claim  by  him.  the  court  di- 
rected the  deduction  of  nominal  damages. 
What  more  or  different  could  the  plainliff  io 
error  requireT 

Wuider  v.  CaldmU,  14  How.  (55  U.  8.), 
484,  20  Curt.,  272. 

Mr.  Jiutiee  McLean  delivered  the  opinion 
of  the  court: 

This  case  is  before  us  on  a  writ  of  error  to 
the  Circuit  Court  of  Massachusetts. 

The  action  was  b.-nught  bv  Emerson  against 
Slater,  on  an  agreement  madfe  the  14th  day  of 
November,  1854,  in  which  Emerson,  "  in  con- 
sideration of  the  agreement  of  said  Slater,  here- 
inafter contained,  and  of  one  dollar  to  him 
paid,  covenants  and  aerees,  with  said  Slater. 
that  he  will  complete  all  the  bridge  work  to  bt 
done  by  him  for  the  Boston  and  New  York 
Central  Railroad  CJompany,  ready  for  layini 
down  the  iron  rails  for  one  track,  by  the 
1st  day  of  December  next." 

"  And  the  said  Slater,  in  consideration  of  the 
premises,  hereby  agrees,  with  said  Emerson, 
that  he  will  par  hira,  within  two  davs  from 
the  date  hereof,  the  sum  of  |4,400  in  cash. 
And  the  said  Slater  further  agrees,  that  he  will 
give  to  the  said  Emerson,  on  the  completion  of 
the  bridges,  and  when  the  rails  for  one  tridc 
are  laid  to  the  foot  of  Summer  Street,  in  Boston, 
from  Dedham.  his  (said  Slater's)  five  notes, 
for  $2,000  each,  dated  when  said  notes  were 
given,  as  above  provided,  and  payable  io  six 
months  from  their  date,  to  the  said  Emerson  or 
bis  order.  Said  notes,  when  paid,  are  to  be  ap- 
plifd  toward  the  indebtedness  of  said  Boston 
and  New  York  Central  Railroad  Company  to 
said  Emerson;  it  being  understood  that  this 
agreement  is  in  no  way  to  affect  any  conintci 
of  said  Emerson  with  said  Company,  or  any 
action  now  pending." 
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The  execution  of  this  agreement  was  admitted, 
and  that  the  work  upon  the  bridges,  in  said 
agreement  set  forth,  was  completed,  ready  for 
laying  down  the  iron  rails  for  one  track,  aliout 
the  middle  of  Decemlier,  1851.  and  that  the 
rails  were  laid  to  the  foot  of  Sammer  Street, 
in  Boston,  from  Dedham,  about  the  last  of  the 
same  month. 

It  was  proved  tliat  the  defendant  was  Presi- 
dent of  the  Boston  and  New  York  Central 
Railroad  Company,  and  a  stockholder  and 
bondholder  in  the  same.  The  Corporation  failed 
on  or  about  the  3d  of  July,  1851  The  Company 
was  then  indebted  to  the  plaintiff,  and  did  not 
pay  him.  In  the  second  week  of  July,  there 
was  a  crisis  in  the  affairs  of  the  Company,  and 
Emerson  suspended  his  work,  so  far  as  regarded 
new  outlays.  In  August  a  new  airangement 
was  made,  and  he  went  on  till  the  first  or  second 
week  in  November,  and  then  he  kept  a  force 
oi»  the  gr6at  bridges  sufficient  to  retain  posses- 
sion of  the  work,  and  would  not  surrender  it; 
the  witness  (Willis)  then  made  an  effort  to  get 
the  bridges  completed.  The  question  was,  how 
much  Emerson  would  take.  The  Company 
owed  him  some  (10,000  to  $15,000,and  was  then 
insolvent  as  respected  meeting  its  engagements. 

The  defendant  then  introduced  an  agreement 
between  the  Boston  and  New  York  Central 
Railroad  Company,  a  Corporation, and  Charles 
Emerson,  of  Boston,  in  which  Emerson  agreed 
to  build  and  complete,  sutflcient  for  the  pas- 
sage of  an  engine  over  the  same,  on  or  before 
the  first  day  of  May  next,  all  the  bridging  as 
now  laid  out  and  determined  upon  bv  the  en- 
gineer of  said  railroad,  from  the  wharf  near 
the  foot  of  Summer  Street,  in  Boston,  and  from 
South  Boston  across  the  South  Bay,  so  called, 
to  the  Dorchester  shore,  in  Dorchester,  in  the 
manner  and  with  the  materials  hereinafter  de- 
scribed, and  to  finally  complete  the  same  to  the 
satisfaction  of  the  State  Commissioner  and  the 
engineers  of  said  railroad,  as  soon  after  the  first 
da^  of  May  next  as  may  be.  Several  other 
bridges  were  required  to  be  built  on  the  road, 
Emerson  furnish  ing  all  the  materials,  except- 
ing the  iron  rails,  chains,  and  spikes,  which 
were  to  be  furnished  by  the  Railroad  Company. 
This  contract  was  dated  the  'iSd  of  December, 
1858,  and  signed  bv  the  parties. 

A  receipt,  dated  November  15th,  1854,  signed 
by  Emerson,  acknowledged  the  payment  of 
94.400,  by  Slater,  on  the  contract  first  above 
stated. 

E.  B.  Ammidown,  a  witness,  stated  he  was 
a  director  on  the  railroad,  and  that  in  Novem- 
ber, 1854,  there  were  negotiations  pending  for 
a  contract  for  a  through  route  from  Boston  to 
New  York,  between  the  Boston  and  New  York 
Central  Railroad  Company  and  the  Norwich 
and  Worcester  Railroad.  Company,  and  the 
Steamboat  Company  plying  between  Norwich 
and  New  York.  The  contract  tlien  existing  be- 
tween said  Steamboat  Company  and  Norwich 
and  Worcester  Railroad  Company  with  the  Bos- 
ton and  Worcester  Railroad  Company  would 
expire  about  December  1st,  1854.  It  was  nec- 
essary that  said  Steamboat  and  Norwich  and 
Worcester  Railroad  Companies  should  make  a 
new  contract.  They  preferred  to  contract  with 
us  instead  of  the  Boston  and  Worcester  Rail- 
road Company,  provided  our  road  could  be 
ready  to  run  by  December  Ist,  1804.  The  ouly 
Bm  19  How. 


part  of  our  road  as  to  which  there  was  any 
doubt  of  its  completion,  was  the  bridges,whicb 
the  plaintiff  was  making.  The  whole  matter 
was  talked  over  in  the  presence  of  the  plaintiff. 
We  regarded  it  as  of  very  great  importance.  I 
considered  the  loss  of  that  contract  equal  to  a 
quarter  of  a  million  of  dollars,  and  the  plaint- 
iff said  half  a  million.  Committees  from  Nor- 
wich and  Worcester  Railroad  and  Steamboat 
Companies  came  on,  to  make  the  arrngement, 
and  went  over  part  of  the  road.  Whether  this 
was  before  or  after  the  contract,  the  witness 
cannot  say,  but  he  has  little  doubt  that  it  was 
before. 

J.  C.  Hurd,  a  witness,  and  who  was  also  a 
director,  and  as  a  committee,  about  the  14th  of 
August,  1854,  made  a  parol  contract  with  Em- 
erson to  pay  him  $17,000,  and  secure  to  him 
$6,000  of  JParoum,  with  indorsements.  A  larger 
sum  than  $17,00,  be  thinks,  was  paid  at  the 
time  of  the  contract.  Emerson  agreed  to  go 
on  and  finish  the  work,  but  he  dechned  to  sign 
a  written  agreement. 

On  the  above  evidence  the  defendant  moved 
the  court  to  rule  and  instruct  the  jury,  that  by 
the  true  construction  of  said  contract  declared 
on,  the  plaintiff  would  not  be  emitted  to  re- 
cover without  showing  that  the  work  was  com- 
pleted, ready  for  laying  down  the  iron  rails 
for  one  track  by  the  first  day  of  December,  1854; 
but  the  court  refused  so  to  instruct  the  jury, 
and  did  instruct  them  that  the  agreement  on 
the  part  of  the  defendant  to  give  the  notes  in 
said  agreement  mentioned  was  not  dependent 
on  the  completion  of  said  work,  ready  for  laying 
down  said  rails  for  one  track,  at  the  time  lim- 
ited by  said  contract.  To  which  ruling  and  re- 
fusal the  defendant  excepted. 

And  the  defendant  further  requested  the 
court  to  rule  and  instruct  the  jury,  that  if  the 
plaintiff  failed  to  complete  said  work,  ready 
for  laying  down  said  iron  rails  for  one  track, 
by  the  said  first  day  of  December,  there  was 
thereby  a  failure  of  the  consideration  of  said 
contract,  and  the  plaintiff  would  not  be  enti- 
tled to  recover  the  amount  claimed  by  him,  or 
any  part  thereof;  but  the  court  refused  so  to  in- 
struct the  Jury.  To  which  refusal  the  defend- 
ant excepted. 

The  judge  having  first  called  upon  the  de- 
fendant to  offer  evidence,  if  he  saw  fit,  of  any 
actual  damage  by  him  sustained  by  the  non- 
performance of  said  work  within  the  time  lim- 
ited by  said  contract;  and  the  defendant  de- 
clining to  offer  anv  such  evidence,  and  admit- 
ting ihat  no  such  damages  were  claimed  by  him 
in  the  suit,  the  court  thereupon  instructea  the 
jury  to  deduct,  from  any  sum  they  might  find 
for  the  plaintiff,  the  sum  of  one  dollar — as 
nominal  damage  for  the  said  non-performance 
of  plaintiff.  To  which  the  defendant  excepted. 

The  Jury  found  for  the  plaintiff  $10,199. 

The  declaration  contains  four  counts.  The 
first  one  alleges  the  work  was  completed  by  ihe 
1st  of  December,  1854;  the  second,  on  the  30th 
of  December;  third,  the  same  time;  the  fourth, 
the  same  as  the  second,  with  an  allegation  that 
the  defendant  waived  the  time  fixed  for  the 
work  to  be  completed  to  the  30th  of  Decem- 
lier. 

This  contract  cannot  be  satisfactorily  under- 
stood or  construed  without  reference  to  the  cir- 
ciunstances  under  which  it  was  made.    From 
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tbe  evidence,  11  appear  that  the  work  lo  be 
completed  by  the  l8t  of  December  was  provided 
for  by  a  previous  contract,  dated  17th  of  De- 
cembier,  185 1, in  which  the  details  and  prices  of 
the  work  were  especially  stated  to  be  so  con- 
structed a»  to  admit  of  an  engine  to  run  over  it 
on  or  before  the  1st  of  May  ensuing,  and  the 
whole  to  be  completed  as  soon  after  tnat  period 
as  practicable. 

The  Coppany,  it  seems,  bad  become  em- 
barrassed, U);d  were  unable  to  make  payment 
for  the  work'  as  it  progressed;  still  the  con- 
tractor, Emerson,  was  unwilling  to  give  up  the 
contract,  and  retained  a  few  hands  in  his  em- 
ploy on  different  parts  of  the  work,  so  as  to  re- 
tain the  possession  of  it. 

Another  fact  to  be  noticed  as  important  was, 
that  if  the  road  could  be  completed  by  the  Ist 
of  December,  the  Company  had  an  assurance 
that  a  contract  could  be  made  with  the  Steam- 
boat Company  plying  between  Norwich  and 
New  York,  miakinK  a  continuous  line  between 
Boston  and  New  '^York.  Tliis  was  considered 
an  object  of  great  importance — equal,  as  was 
supposed  by  a  witness,  to  a  quarter  of  a  million 
of  aollars,  and,  as  the  plaintiff  supposed,  to 
half  a  million. 

The  defendant  was  President  of  the  Boston 
and  New  York  Central  Railroad — a  stockholder 
and  a  bondholder  in  the  same;  but  it  does  not 
appear  that  he  had  any  authority  to  bind  the 
Company,  as  he  entered  into  the  contract  in  his 
individual  capacity. 

Under  these  circumstances,  the  contract  on 
which  the  action  is  prosecuted  was  made.  It 
will  be  at  once  perceived  there  wus  a  strong 
motive  to  have  the  work  completed  by  the  Isi 
of  December  ensuing,  by  all  who  had  an  inter- 
est in  the  Central  Rulroad.  The  sum  to  be  paid 
bv  Slater  was  not  in  addition  to  the  price  stip- 
ulated in  the  former  contract,  but  in  discharge 
of  so  much  of  that  contract. 

All  these  facts  being  admitted  or  undisputed, 
we  will  consider  the  language  of  the  contract. 
It  states  "that  the  said  Emerson,  in  considera- 
tion of  the  agreement  of  said  Slater,  herein- 
after contained,  and  of  f  1  to  him  paid,  the  re- 
ceipt whereof  is  acknowledged,  covenants  and 
agrees  with  said  Slater,  that  he,  the  said  Emer- 
son, will  complete  all  the  bridge  work  to  be 
done  by  him  for  the  Boston  and  Central  Rail- 
road Company,  ready  for  laying  down  the  iron 
rails  for  one  track,  by  the  1st  day  of  December 
next." 

.  There  is  no  ambiguity  ic  this  language.  No 
one  can  misconstrue  it.  The  work  specined  was 
lo  be  completed  by  the  Ist  day  of  December. 
And  the  said  Slater,  "in  consideration  of  the 
premises,"  that  is,  the  completion  of  the  work, 
"hereby  agrees  with  said  Emerson,  that  he  will 
pay  him,  within  two  days  from  the  date  hereof, 
the  sura  of  $4,400  in  cash;  and  the  said  Slater 
further  agrees  that  he  will  give  to  the  said 
Emerson,  on  the  completion  of  the  bridges, 
and  when  the  rails  for  one  track  are  laid  to  the 
front  of  Summer  Street,  in  Boston,  from  Ded- 
ham,  his  (said  Slater's)  five  notes  for  |2,000 
each,  dated  when  said  notes  are  given,  as  above 
provided,  and  payable  in  six  months." 

The  notes  were  to  be  given  on  the  comple- 
tion of  the  bridges,  and  when  the  rails  for  one 
track  are  laid  to  the  front  of  Summer  Street,  in 
Boston;  and  from  this  it  is  argued  that  the  cov- 


enants  in  the  agreement  arc  iudepentleDt. 
Much  is  found  in  the  opinions  of  courts  and 
elementary  writers  in  regard  to  dependent  and 
independent  covenants.  And  it  is  said,  "where 
the  acts  stipulated  to  be  done  are  to  be  done  at 
different  times,  the  stipulations  are  to  be  con- 
strued as  independent  of  each  other."  Tins, 
as  a  genera]  rule,  is  correct,  but  it  is  subject  to 
the  intention  of  the  parties,  as  signified  in  the 
langua^  of  the  contract.  The  great  rule  is  to 
ascertain  the  intent  of  the  parties  from  the  lan- 
guage used. 

The  work  was  to  be  done  by  the  1st  day  of 
December;  and  Slater  agreed  to  give  his  notes, 
payable  in  six  months  after  the  work  was  com- 
pleted ;  the  time  of  giving  the  notes,  therefore, 
IS  referable  to  the  time  fixed  for  the  completion 
of  the  work.  In  no  just  or  legal  sense  can  this 
language  be  held  to  enlarge  the  time  limited  in 
the  contract. 

It  is  said  by  some  writers,  that  it  is  impossi- 
ble to  make  time  of  the  essence  of  the  contract 
where  damages  may  compensate  for  the  delay. 
But  this  is  not  correct  as  a  general  propoffitk>n. 
And  a  more  Qt  illustration  of  this  can  scarcely 
be  found  than  the  contract  under  consideraUon. 
The  amount  of  compensation  for  the  work  is  not 
increased  or  diminished  by  the  new  contract. 
The  first  contract  stands  in  all  its  force,  un- 
affected by  the  second,  except  that  the  payments 
made  under  the  second  shall  be  applied  as  a 
credit  on  the  first.  The  obligation  assumed  by 
Emerson  in  the  new  contract  was,  to  finish  the 
work,  as  stated,  by  the  1st  of  December,  in 
consideration  that  $4,400  should  be  paid  to  him 
in  two  days,  and  notes  given  for  $10,000  on 
the  completion  of  tbe  work.  Slater,  havUig  do 
other  interest  in  the  work  than  any  other  stock- 
holder and  bondholder  of  similar  amountB,paid 
the  $4,400,  and  agreed  to  give  his  individual 
notes  for  the  $10,000.  In  this  contract  be 
stands  in  the  relation  of  a  surety,  and  can  only 
be  held  responsible  under  his  agreement. 

That  time  \«as  an  essential  part  of  this  con- 
tract, is  clear  from  the  circumstances  under 
which  it  was  made,  and  the  intent  of  tbe  ^■ 
ties,  a^  expressed.  The  continuous  line  u>  ^ew 
York  was  the  strong  motive  to  Slater,  and  that 
could  be  secured  only  by  tbe  completion  of  tlie 
work  on  or  before  the  1st  of  December. 
'    The  defendant  prayed  the  court  to  instruct  i 
the  jury  that  the  plaintiff  could  not  recover 
without  showing  the  work  was  completed,  ^ 
ready  for  laying  down  the  iron  rails  for  one 
track,  by  the  1st  day  of  December,  1854,  which  k 
the  court  refused  to  do.    In  this,  we  think,  ] 
there  was  error.  On  a  contract  where  time  does 
not  constitute  its  essence,  there  can  be  no  re-  i 
covery  at  law  on  the  agreement,  where  the  per-  ) 
formance  was  not  within  the  lime  limited.    A 
subsequent  performance  and  acceptance  by  tbe  | 
defendant  will  authorize  a  recovery  on  a  fuaii- 
turn  meruit.  j 

It  is  dil&cult  to  perceive  any  satisfacioty ' 
mode  by  which  the  defendant  in  tbe  Circuit 
Court  could  recoup  his  damages  for  the  failure 
of  the  plaintiff  to  perform  in  that  action,  orbr 
bringing  another  suit.  As  a  stock  and  bond- 
holder, nis  damages  would  be  remote  and  con- 
tingent. To  ascertain  the  general  damage  ot 
the  Company  by  the  failure,  and  distribute  that 
amount  among  the  members  of  the  Company  in 
proportion  of  their  interests,  would  seem  to  be 
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the  proper  mode;  aod  this  would  be  compli- 
cated, and  not  suited  to  the  action  of  a  jury. 

7%«  judgment  oft/u  Oireuit  Court  i»  merted, 
witheotti. 

8.C.-SHow.,28. 

Cited-2a  How.,  2M; «  Otto,  28. 


MARIA  A.  FLETCHER  HIPP  bt  al..  Heirs 
of  Jambs  PYbtchkb,  OompU.  and  Apptt., 

V. 

CELINE  BABIN,  Widow  of  Ursih  Jolt, 

BT  AL. 

(See  S.  C.  19  How..  sni-m».) 

Equity  hat  no  juritdieUon  ^  the  remedy  at  law 
U  plain  and  adequate — bm  to  reeoeer  land. 

Whenever  s  court  of  law  Is  ooinpeteat  to  take 
ooffnlzanoe  of  a  right,  and  has  power  to  proceed  to 
a  Judf  meat  which  affords  a  plain,  adequate  and 
complete  remedy  without  the  aid  of  a  court  of 
equity,  the  plalntilT  must  proceed  at  law,  because 
the  defendant  has  a  constitutional  rlirht  to  a  trial 
by  Jury. 

do  hold  of  a  bill  which  Is  in  substance  and  effect 
an  ejectment  bill,  belnc  a  bill  by  heirs  to  establish 
their  title/ and  recover  land. 

Argued  Fib.  3,  1857.     Decided  Feb.  17,  1867. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 

The  bill  in  this  case  was  filed  in  the  Circuit 
Court  of  the  United  States  for  the  Elastern  Dis- 
trict of  Louisiana,  by  the  appellants,  to  recover 
certain  Unds  with  rents  ana  profits. 

The  court  below  having  dismissedlthe  bill  for 
want  of  jurisdiction,  the  complainants  took  an 
appeal  to  this  court. 

A  further  statement^appears  in  -^he  opinion  of 
the  court. 

Memrt.  J.  M.  Snalley  and  F.  Perln,  for 
appellants : 

No  objection  is  raised  in  this  case  by  the  de- 
fendants to  the  jurisdiction,  neither  in  the 
pleadings  nor  upon  the  argument.  It  was  not 
raised  in  the  Circuit  Court,  and  we  are  assured 
by  the  'opposing  counsel  that  it  will  not  be  in 
this. 

In  the  case  of  U.  8.  v.  Sturge*,  etal.,\  Paine 
C.  C,  S2S,  it  was  objected  at  the  hearing  for  the 
flrst  time  (not  by  the  court,  but  by  the  party) 
"  tliat  there  was  a  want  of  equity  apparent  on 
the  face  of  the  bill  in  two  particulars,  etc." 

The  court  observes: 

"  There  are  several  answers  to  be  given  to 
these  objections.  If,  admitting  the  charges  or 
facts  stated  in  the  bill  to  be  true,  there  u  no 
foundation  in  equity  for  the  relief  prayed.  It 
was  a  proper  cause  for  a  demurrer,  and  the  ob- 
jection comes  now  with  less  weight  than  it 
would  at  an  earlier'stage  of  the  proceedings." 

See  p.  581. 

The  case  of  Pierepont  v.  FotcU,  2  W.  &  M., 
24,  we  conceive  to  be  quite  as  far  from  estab- 
lishing the  doctrine  upon  which  this  bill  was 
dismissed.  After  a  thorough  examination  of  a 
great  many  authorities  on  the  point,  the  Judge 
•ays  (p.  8S): 

"  But  the  correct  rule  probably  is,  that  a  re- 
spondent may'and^usually  should  demur,  if  it 
See  IB  How. 


appears  on  the  face  of  the  bill  that  nothing  is 
sought  which  might  not  be  had  at  law." 

Tnere  arc  many  distinct  and  separate  grounds 
of  chancery  jurisdiction  in  the  record.  Al- 
though no  ground  for  the  interference  of  a  court 
of  chancery  is  shown  by  the  bill,  yet,  if  it  ap- 
pear in  the  supplemental  bill,  replication,  an- 
swer, or  any  subsequent  proceeding,  the  juris- 
diction will  be  maintainea. 

Craft  V.  BuOard,  1  8m.  &  Mar.  Ch.,  378; 
Lfrfayette  Int.  Co.  v.  French,  5»  U.  8.  (18 
How.),  404. 

Among  the  undoubted  grounds  of  jurisdic- 
tion presented  by  the  record,  are: 

First.  To  avoid  a  multiplicity  of  suits.  It 
appears  in  the  original  bill  that  five  persons  and 
others  were  sued  in  the  State  Court  In  1824.  On 
filing  the  record  from  that  court,  it  was  shown 
that  five  separate  suits  at  law  were  brought  for 
the  land  included  in  the  bill.  The  fact  is  ad- 
mitted in  the  plea,  and  also  in  the  answer  of  the 
defendants,  by  setting  out  the  subdivisions  of 
the  lands,  and  the  parcels  held  by  them  re- 
spectively. 

This  is  one  of  the  exceptions  in  the  case  of 
Welby  V.  Duke  of  Rutland,  2  Bro.  P.  C,  89,  to 
the  general  rule  that  chancery  will  not  entertain 
suits  upon  legal  titles  merely. 

The  remedy,  then,  as  it  appears  by  this  view 
of  the  case,  not  being  as  full  and  complete  at 
.law,  the  court  would  entertain  Jurisdiction  on 
the  rule  established  In  Boyee'i  JEx'r  v.  Orundy, 
8  Pet.,  215;  »  Wheat.,  84.';  4  Wash.,  202,  205. 

Second.  Another  class  of  cases  in  which 
chancery  will  lend  Its  aid  for  relief,  is  in  matters 
of  trust. 

Thus:  "If  a  man  intrudes  upon  the  estate 
of  an  infant,  and  takes  the  profits  thereof,  he 
will  be  treated  as  a  guardian,  and  held  responsi- 
ble therefor  to  the  infant  in  a  suit  in  equitv." 

2  8to.  £q.,  sec.  1850:  2  Sto.  Eq.,  sec.  511; 
1  Madd.  Ch.,9t ;  Carmichael  v.  Bunter.i  How.. 
(Miss.),  :il6;  Jfeleon  v.  Allen,  1  Yerg.,360;  8 
Beav.,  169. 

Third.  For  discovery. 

The  discovery  by  defendants  of  their  titles, 
the  particular  portions  of  the  plantation  claimed 
b^  them,  and  the  time  their  possession  and  lia- 
bility for  rents  and  profits  commenced,  was 
material  to  complainants  in  making  out  their 
case. 

Fourth.  For  partition. 

"The  necessity  for  the  discovery  of  the 
titles,  the  inadequacy  of  the  remedy  at  law,  I  he 
difficulty  of  making  the  appropriate  and  indis- 
pensable compensatory  adjustments,  the  pecul- 
iar remedial  process  of  courts  of  equity,  and 
their  ability  to  clear  away  all  intermediate  ob- 
structions against  complete  justice, "  are  grounds 
upon  which  "  these  courts  have  assumed  a 

f general  concurrent  jurisdiction  with  courts  of 
aw,  in  all  cases  of  partition.  So  that  it  is  not 
now  deemed  necessary  to  state  in  the  bill  any 
ground  of  equitable  interference." 

1  Sto.  Bq.,  sec.  658. 

Fifth.  The  remedy  at  law  is  not  plain,  ade- 
quate and  complete. 

The  record  shows  that  there  are  five  sets  of 
defendants,  each  claiming  separate  and  dis- 
tinct subdivisions  of  the  plantations  in  contro- 
versy. At  law,  complainants  would  have  to 
commence  by  five  distinct  petitory  actions 
against  the  five  sets  of  defendants.    In  such 
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cases,  courU  of  equity  may  decree  a  sale,  or 
pecuniary  compensation  for  owelty  or  equality 
of  partition,  which  a  court  of  law  is  not  at  lib- 
erty to  do. 

1  Sto.  Eq.,  sees.  654,  656.  657. 

The  long  and  dit99cult  accounts  to  be  taken 
on  one  side  for  rents  and  profits,  and  for  the 
value  of  improvements  on  the  other,  make  the 
case  more  suitable  for  a  master  in  chancery 
than  a  jury. 

Catharine  Hipp  was  the  owner  of  one  undi 
Tided  fourth  of  the  lands  in  controversy;  that 
portion  she  could  and  did  sell  to  Daniel  Clark. 
Not  having  complied  with  the  formalities  re- 
quiretl  by  law,  she  could  not  and  did  nut  sell 
the  other  three  fourths  belonging  to  the  defend- 
ants. 

C.  C,  2427;  12  Rob.,  652;  FUteherY.  Cavd- 
ier,  4  La.,  267. 

Clark  never  was  in  actual  possession  of  any 
part  of  the  land,  and  could  only  be  in  the  con- 
structive  possession  of  the  one  fourth  cenveyed 
by  Mrs.  Hipp;  and  he  could  only  convey  the 
one  fourth  that  belonged  to  him. 

C.  C  art.  2427. 

There  is,  therefore,  no  question  of  legal  title 
properly  in  controversy  in  this  suit.  The  de- 
fendants having  illegally  taken  possession  of 
the  whole  estate,  whue  complainants  were  in- 
fants, and  received  the  rents  and  profits  for  a 
series  of  years,  the  whole  scope  of  the  bill  is 
sutffitantially  a  bill  for  partition  emd  account 
between  tenants  in  common. 
.  "  This  court  has  been  called  upon  toconsider 
the  16th  section  of  the  Judiciary  Act  of  1789. 
It  is  not  plain  that  tbere  is  a  remedy  at  law ;  it 
must  be  plain  and  adequate,  or  in  other  words, 
as  practical  and  efficient  to  the  ends  of  justice 
and  its  prompt  administration  as  the  remedy  in 
equity." 

Boyee'»  Ex'r  v.  Orundy,  8  Pet.,  215. 

In  Louisiana  the  distinction  lietween  courts 
of  law  and  equity  is  unknown.  All  remedies 
are  in  fact,  both  in  form  and  in  substance, 
equitable.  We  look  to  the  English  chancery 
practice,  at  the  date  of  the  adoption  of  the  Con- 
stitution, for  the  equity  remedies  of  the  United 
States  courts.  Otherwise  the  equity  jurisdic- 
tion of  the  United  States  courts  would  be  abol- 
ished in  half  the  States  of  the  Union. 

0<yrdan  v.  Hobart,  2  Sumn.,  401 ;  Mayer  v. 
Foulkrod,  4  Wash  ,  354;  FleUhtr  v.  Morey.  2 
Story,  567;  Hawkthaw  v.  Parkin*.  2  Swanst., 
646. 

Courts  of  equity  refuse  to  decide  upon  legal 
titles,  and  all  cases  when  there  is  an  adequate 
remedy  at  law;  because  such  cases  are  properly 
triable  by  a  jury.  The  reason  of  the  rule  docs 
not  exist  in  Louisiana,  for  the  trial  by  jury  Is 
not  respected  there,  and  is  not  allowed,  except 
on  the  application  of  one  of  the  parties.  And 
it  is  the  universal  practice  of  the  Supreme 
Court  of  the  State  to  render  final  judgments, 
on  appeal  upon  the  law  and  the  facts,  without 
a  venire  faeui»  de  novo. 

1  Hen.  La.  Dig.,  p.  95,  No.  6. 

Many  courts  of  the  highest  respectability 
hare  held  that  questions  of  juriBdiction,founded 
solely  on  tlie  fact  that  there  was  an  adequate 
remedy  at  law,  must  be  presented  by  the  plead- 
ings^ 

Wiincallv.  Hall;  8  Paige,  313;  Bank  of  Utiea 
T.  City  of  Utiea,  4  Paige,  899;  2  Johns.  Ch., 
Mi 


889: 4  Paige  Ch.,  77;  IBail.  Ch.,63,  llS;!  Sm. 
&  Mar.  Ch..  5.  13. 

The  jurisdiction  of  the  court  In  this  case  has 
been  admitted  during  a  litigation  of  more  than 
ten  years.  No  objection  to  i(  is  raised  b^  the 
pleadings,  or  on  the  argument  in  the  Circuit 
Court.,  or  in  this  court.  There  can  be  no  doubt 
that  a  final  decree  would  be  binding  and  con- 
clusive on  all  the  parties. 

Mr.  Miles  Taylor,  for  appellees. 

Mr.  Jutiiee  Campbell  delivered  the  ophiion 
of  the  court: 

The  appellants  filed  their  bill  to  recover  land 
within  the  district.  In  the  possession  of  the  de- 
fendants, and  for  an  account  of  the  rents, 
profits  and  receipts,  during  the  period  of  their 
occupancy.  They  allege  tliat  James  Fletcher, 
their  ancestor,  died  in  1804,  leaving  a  valid 
will,  by  which  he  devised  to  his  widow  and 
three  children  the  principal  portion  of  his  suc- 
cession, and  appointed  the  former  the  executrix. 
The  property  described  in  the  bill  had  been 
sold  in  1801,  but  the  j^urchaser  had  not  paid  the 
price  stipulated  at  this  time.  The  testator  di- 
rected, that  if  the  purchaser  should  complete 
the  purchase,  the  sum  received  should  be  pat 
to  interest,  on  good  security,  for  the  mother 
and  children,  until  the  children  should  attain 
the  age  of  sixteen  years,  when  the  succession 
should  be  divided.  In  May,  1806,  the  execu- 
trix agreed  with  the  purchaser  to  rescind  the 
contract  of  sale,  received  a  conveyance  of  bit 
title  to  the  heirs  of  Fletcher,  and  refunded  to 
him  the  money  he  had  paid,  being  near  $4,000. 

In  June,  1806,  the  exeputrix  fll^  her  petilioD 
in  the  Superior  Court  of  the  Orleans  Territory, 
being  the  court  of  general  law,  equity,  and 
prorate  jurisdiction  for  the  Territory,  in  which 
she  declares  the  cancellation  of  the  contract  of 
sale  aforesaid ;  and  to  enable  her  to  refund  the 
money,  she  had  borrowed  that  sum  from 
Daniel  Clark;  that  the  land  was  unproductive, 
and  that  she  was  unable  to  pay  the  debt.  She 
prayed  an  order  for  the  sale  of  the  property,  to 
provide  for  the  education  and  maintenance  of 
her  minor  children,  and  the  discharge  of  her 
debt,  and  to  carry  the  will  of  her  husband  into 
effect  respecting  the  disposition  of  the  remain- 
der of  the  purchase  money.  The  court  made 
the  necessary  order,  to  empower  the  executrix 
to  sell  and  convey  the  lands  for  such  price  as 
she  could  obtain,  and  to  receive  the  money 
therefor;  also  to  appropriate  the  sum  necessary 
for  the  payment  of  her  debt,  and  to  put  out  the 
remainder  at  interest,  as  required  by  the  will. 

Daniel  Clark  became  the  purchaser  at  orlvate 
sale  from  the  executrix,  for  the  sum  of  $9,000, 
and  received  her  conveyance. 

The  appellants  impeach  this  sale  as  unauthor- 
ized and  illegal, .  and  insist  upon  their  title 
under  the  conveyance  to  them. 

The  defendants  claim  by  their  answers  as 
bona  fide  purchasers  from  persons  deriving  llieir 
title  by  valid  conveyances  in  good  faith  from 
Daniel  Clark,  and  alflrm  that  the  familr  o( 
Fletcher  left  the  United  Stales  in  lti07,  and  en- 
joyed the  benefit  of  tlie  money  paid  to  the  ex- 
ecutrix; that  the  lands  have  become  valua- 
ble by  their  improvements,  and  that  they,  and 
the  persons  under  whom  they  claim,  have  held 
the  possession  since  1806.  The  bill  was  dis- 
missed  by  the  Circuit  Oouit,  on  the  groood  that 
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the  remedy  at  law  is  plain,  adequate  and  com- 
plete, and  'from  this  decree  thU  appeal  is  prose- 
cuted. 

The  Supreme  Court  of  Louieiana,  in  a  con- 
test between  the  appellants  and  other  parties, 
for  other  lands,  have  decided  that  the  executrix 
was  not  authorized  to  convey  the  shares  of  her 
minor  children  by  private  act.  Fletcher  v. 
CateUer.  4  La.,  268;  8.  C.  10  La.,  116. 

But  we  are  relieved  from  the  duty  of  apply- 
ing these  decisions,  or  inquiring  into  the  valid- 
ity of  the  pleas  of  the  appellees,  by  the  opinion 
we  have  formed  concerning  the  jurisdiction  of 
the  court  of  chancery  over  the  cause.  The 
16th  section  of  the  Judiciary  Act  of  1789,  de- 
clares "that  suits  in  equity  shall  not  be  sus- 
tained in  either  of  the  courts  of  the  United 
States,  in  any  case  where  plain,  adequate  and 
complete  remedy  may  be  had  at  law. 

The  bill  in  inia  caa%  is.  in  substance  and 
legal  eftect,  an  ejectment  bill.  The  title  ap- 
pears by  the  bill  to  be  merely  legal;  the  evi- 
dence to  support  it  appears  from  documents 
accessible  to  either  party;  and  no  particular 
circumstances  are  stated, 'showing  the  necessity 
of  the  courts  interfering  either  for  preventing 
suita  or  other  vexation,  or  for  preventmg 
an  injustice,  irremediable  at  law.  In  WMy  v. 
Duke  of  Rutland,  2  Bro.  P.  C.  89,  it  is  stated, 
that  the  genei^l  practice  of  courts  of  equity,  in 
not  entertaining  suits  for  establishing  legal  titles, 
is  founded  upon  clear  reasons:  and  the  depart- 
ing from  that  practice,  where  there  is  no  neces- 
sity for  so  doing,  would  be  subversive  of  the 
legal  and  constitutional  distinctions  between  the 
different  jurisdictions  of  law  and  equity;  and 
though  the  admission  of  a  party  in  a  suit  is  con- 
clusive as  to  matters  of  fact,  or  may  deprive 
him  of  the  benefit  of  a  privilege  which,  if  in- 
sisted on,  would  exempt  him  from  the  jurisdic- 
tion of  the  court,  yet  no  admission  of  parties 
can  change  the  law  or  ^ive  jurisdiction  to  a 
court  in  a  cause  of  which  it  hath  no  jurisdiction. 

Agreeably  hereto,  the  established  and  unl- 
Tersal  practice  of  courts  of  equity  is  to  dismiss 
the  plaintiff's  bill,  it  it  appears  to  be  grounded 
on  a  title  merely  legal,  and  not  cognizable  by 
them,  notwithstanilmg  the  defendant  has  an- 
swered the  bill,  and  insisted  on  matter  of  title. 
In  P^  V.  HiU,  1  Phil.,  899,  Lyndhurst,  Lord 
Chancellor,  dismissed  a  bill  upon  an  appeal 
from  the  Vice  -  Chancellor  upon  the  same 
grounds.  He  said  "  it  was  a  point  of  grett  im- 
portance to  the  practice  of  the  court."  The  ob- 
jection was  not  made  in  the  pleadings  nor  pre- 
sented in  the  decree  of  the  Vice-Chancellor. 

This  decree  was  affirmed  by  the  House  of 
Lords.  2  H.  L.,  cas.  28.  The  practice  of  the 
courts  of  the  United  States  corresponds  with 
that  of  the  chancery  of  Great  Britain,  except 
where  it  has  been  changed  by  rule. or  is  modified 
by  local  circumstances  or  local  convenience. 
This  court  has  denied  relief  in  cases  in  equity 
where  the  remedy  at  law  has  been  plain,  ad- 
equate and  complete,  though  the  question  was 
not  raised  by  the  defendants  in  their  pleadings, 
nor  suggested  by  the  counsel  in  their  argu- 
ments. 2  Cranch,  419;  7  Cranch,  70,  89;  5 
Pet.,  496;  2  How.,  8i3.  In  Partoru  v.  Btdford, 
8  Pet.,  433,  the  court  insists  on  the  necessity 
imposed  on  the  CMrcuit  Court  in  Louisiana,  to 
maJntain  the  distinction  between  the  jurisdic- 
tion in  which  legal  rights  are  to  be  ascertained, 
8m  19  How. 


and  that  where  equitable  rights  alone  are  recog- 
nized and  equitable  remedies  administered. 

And  the  rexult  of  the  argument  is,  that  when- 
ever a  court  of  law  is  competent  to  take  cogni- 
zance of  a  right,  and  has  power  to  proceed  to  a 
judgment  which  affords  a  plain,  adequate  and 
complete  remedy,  without  the  aid  of  a  court  of 
equity,  the  plaintiff  must  proceed  at  law,  be- 
cause the  defendant  has  a  constitutional  right 
to  a  trial  by  jury. 

The  appellants  contend,  that  upon  the  plead- 
ings and  evidence,  a  proper  case  for  the  juris- 
diction of  chancery  appears,  and  that  the  Cir- 
cuit Court  mem  motu  was  not  warranted  in  dis- 
missing the  bill :  Ist.  Because  it  is  shown  that 
in  1806  the  children  of  Fletcher  were  minors, 
and  they  are  authorized  to  call  upon  the  defend- 
ants for  an  account  as  guardians.  2d.  That  the 
defendants  being  entitled  to  the  estate  of  the  ex- 
ecutrix and  widow,  under  her  conveyance,  the 
plaintiffs  can  maintain  the  bill  for  a  partition. 
8d.  That  the  Court  of  Chancery  is  better  fitted 
to  take  an  account  for  rents,  profits,  and  im- 
provements, and  may  decide  the  question  of  title 
as  incident  to  the  account.  4th.  That  a  multi- 
plicity of  suits  will  be  avoided. 

There  are  precedents  in  which  the  right  of  an 
infant  to  treat  a  person  who  enters  upon  his  es- 
tate with  notice  of  his  title,  as  a  guardian  or 
bailiff,  and  to  exact  an  account  in  equity  for  the 
profits,  for  the  whole  period  of  his  <x;cupancy, 
is  iec<miized.  Slomfield  v.  Eyre,  8  Beav.,  250; 
Van  Sppa  v.  Van  Deunen.  4  Paige,  64.  But  in 
those  cases  the  title  must,  if  disputed,  be  es- 
tablished at  law,  or  other  grounds  of  jurisdic- 
tion must  be  shown.  In  the  present  case,  the 
defendants  have  all  entered  upon  the  lands  since 
the  plaintiffs  arrived  at  their  majority.  They 
are  purchasers  of  adverse  titles  under  which 
possession  has  been  maintained  for  a  long  period. 
The  bill  does  not  recognize  their  title  to  any 
part  of  the  land,  and  there  has  been  no  unity  of 
possession ;  so  that  the  bill  cannot  be  maintained, 
either  as  a  bill  for  an  account  on  behalf  of 
minors  or  for  a  partition.  Adams'  Eq.  sec., 
229:  4  Eland.  Va.,  74,  498. 

Nor  can  the  court  retain  the  bill,  under  an 
impression  that  a  court  of  chancery  is  better 
adapted  for  the  adjustment  of  the  account  for 
rents,  profits  and  improvements.  The  rule  of 
the  court  is,  that  when  a  suit  for  the  recovery 
of  the  possession  can  be  properly  brought  in  a 
court  of  equity,  and  a  decree  u  given,  that  court 
will  direct  an  account  as  an  incident  in  the 
cause. 

But  when  a  party  has  a  right  to  a  possession, 
which  he  can  enforce  at  law,  his  right  to  the 
rents  and  prodts  is  also  a  legal  right,  and  must 
be  enforced  in  the  same  jurisdiction.  The  in- 
stances where  bills  for  an  account  of  rents  and 
profits  have  been  maintaincd,are  those  in  which 
special  grounds  have  l)een  stated,  to  show  that 
courts  of  law  could  not  give  a  plain,  adequate 
and  complete  remedy.  No  instances  exist  where 
a  person  who  had  liecn  successful  at  law  has 
been  allowed  to  tile  a  bill  for  an  account  of  rents 
and  profits  during  the  tortious  possession  held 
against  him,  or  in  which  the  complexity  of  the 
account  has  afforded  a  motive  for  the  interpo- 
sition of  a  court  of  chancery  to  decide  the  title 
and  to  adjust  the  account.  Dormer  v.  Forte*- 
otM,  8  Atk.,  1*24;  BarneteeU  v.  BarneweU,  8 
Ridgw.  P.  C,  34.    Nor  does  the  case  show 
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that  a  multiplicity  of  suits  vould  be  aroided,  or 

that  justice  could  be  admintRtered  with  less  ex- 
pense and  vexation  in  this  court  than  a  court  of 
law. 
Dteitt  affirmed. 

Clted-2  Black,  B61:  1  WaU.,  S;  7  WaU.,  •!»:  13 
Wall..  021 ;  16  WaU.,  ££8,  375 :  16  Wall.,  43K ;  17  Wall., 
28& ;  IB  WaU.,  470:  8  Otto,  83;  4  Bias.,  124. 


THE  COMMERCIAL  MUTUAL  MARINE 
INSURANCE  COMPANY,  Apptt., 

V. 

THE  UNION  MUTUAL  INSURANCE 
COMPANY  OP  NEW  YORK. 

(See  8.  C  IS  How.,  818-823.) 

Parol  agreement  to  imure,  good — State  of  Mateo- 
ehutettt — time  vh«n  inturanee  eommeneee  ,d«- 
pende  on  the  eontraet— proof  of  auUiority  of 
pretident  of  eompany  to  make  ineuranee — 
giving  premium  note  not  neeetiarjf  to  talid  eon- 
traet—promite  to  give  it  tuffident  eontidera- 
tion  for  promiie  to  imure. 

An  agreement  by  parol  to  make  an  Insurance,  Is 
(rood. 

Statute  of  Hassaohusetts,  which  provides  that  In- 
surance corporations  can  make  valid  policies  of 
Insurance  only  by  having  them  sivned  by  the  Presi- 
dent and  Secretary  (Rev.  Stat.,  en.  37,  sees.  1&  13), 
only  directs  the  formal  mode  of  sigrnlnK  policies, 
and  has  no  applloation  to  agreements  for  Insur- 
ance. 

A  promise  for  a  valuable  oonslderatton  to  make 
a  policy  of  insurance  Is  no  more  required  to  be  in 
writluir  than  a  promise  to  execute  and  deliver  a 
bond,  Dill  of  exchange  or  note. 

Whether  the  risk  shall  commence  from  a  past 
day,  depends  on  the  terms  of  the  contract. 

Proof  that  the  presidents  of  the  insurance  com- 
panies in  a  city  had  been  accustomed  to  contract 
orally,  is  competent  evidence  to  show  authority  to 
do  so. 

It  Is  not  essential  to  a  binding  contract  to  make 
Insurance,  that  a  premium  note  should  have  been 
actually  signed  and  delivered. 

The  promise  to  give  such  note  la  a  sufficient  con- 
sideration for  the  promise  to  make  a  policy. 

Argued  Jan.  ii,  1867.      Decided  Feb.  17,  1867. 

APPEAL  from  the  Circuit   Court  of   tb^ 
United  States  for  the  District  of  Massa- 
chusetts. 

This  case  is  stated  by  the  court. 

Me»»rt.  R.  Choate  and  Oeorg^e  T. 
Cartis.  for  the  appellants: 

A  corporation  cannot  be  charged  by  an  act 
or  agreement  of  its  officers  or  other  agents, 
when  it  has  a  fixed  usage  in  the  making  of  the 
particular  contract  sought  to  be  enforced,  un- 
less the  contract  was  made  in  the  mode  pre- 
scril)ed  by  the  usage. 

Head  v.  Prov.  Int.  Co.,  2  Cranch,  137;  Beat- 
ty  T.  Marine  Int.  Co.,  2  Johns.,  10»;  Cape  IkMe 
Co.'tcaa6,  8  Bland.  Ch.,  606;  Pulton  Bank  v. 
N.  T.,  die.,  Cfe.,4Paige,  127;  The  State  v.  Com. 
Bank  of  ManchesUr,  0  8m.  &  Mar.,  237;  Foiter 
T.  SttexBank,  17  Mass.,  5U6;  BuUdej/  v.  The 
Derby  Fithing  Co.,  2 Conn.,  252. 

As  the  Statute  prescibed  the  mode  in  which 
policies  were  to  be  executed  before  the  Corpo- 
ration can  be  charged  upon  a  parol  agreement 
to  insure,  the  authority  of  some  officer  to  bind 
the  Company  in  that  mode  must  be  shown,  and 
it  is  not  shown  by  the  mere  fact  that  the  ol&cer 
was  the  President  of  the  Corporation. 
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To  sustain  this  bill,  it  must  appear  aiOrm- 
atlvely  that  the  President  was  authorized  to 
make  a  parol  contract  of  insurance  that  should 
be  immediately  binding,  either  by  a  vote  of  the 
directors,  or  by  a  course  of  business  and  usage 
sufScient  to  warrant  the  presumption  that  such 
authority  had  been  conferred: 

Authorities  above  cited. 

Mr.  C.  B.  Gtoodrleh.  for  appellees: 

An  offer  accepted  before  withdrawn,  consti- 
tutes a  contract. 

Tayloe  v.  Mer.  Fire  Int.  Co.,  9  How.,  890. 

Dunlop  V.  Higgint,  1  H.  of  L.  Cas.,  881. 

The  parties  having  conluded  and  agreed  upon 
the  terms,  an  agreement  to  issue  a  policy  ia 
implied. 

Henley  on  Bank  Laws,  8d  London  Ed., 
291. 

The  proof  shows  an  acceptance  by  the  ap- 
pellees of  the  offer  made  by  the  appeflaota.  It 
shows  the  muttul  understanding  of  the  parties, 
that  a  policy  would  be  ready  for  delivery  st 
soon  as  the  same  could  be  prepared.  The  de- 
lay in  its  issuance  was  for  the  convenience  of 
the  appellants. 

BodU  V.  Chenango  Mutuallnt.  Co.,  2Comat., 
(N.  Y.),  63;  Netm  v.  Mer.  d>  Man.  Int.  Co., 
17  Ohio.  192. 

A  contract  to  reinsure,  and  agreement  to  ia- 
sue  a  policy,  if  the  terms  are  aoBtitted  or  ee- 
tablisbed  in  proof,  they  are  valid,  although  not 
in  writing.  Such  contracta  are  not  within  the 
Statute  of  Frauds,  and  are  not,  by  any  statute 
of  Massachusetts,  required  to  be  in  writing. 

MfCuUoeli  V.  EagU  Int.  Co.,  1  Pick..  278; 
N.  E.  Int.  Co.  V.  De  Wolf,  8  Pick.,  68;  Thag- 
er  V.  Middletex  Mut.  Int.  Co.,  10  Pick..  32«; 
Sandford  v.  Trutt.  Fire  Int.  Co.,  U  Paige, 
550;  Kohne  v.  Itu.  Co..  ofN.  A.,  1  Wash..  »7; 
Tayloe  t.  Mer.  Fire  Int.  Co.,  9  How.,  890;  2 
Phill.  on  Ins.,  8d.  ed.,  sec.  1936,  Qratti  t. 
BotUm  Mar.  Int.  Co.,  'i  -Cranch,  419;  PerkiM 
V.  Wath.  Int.  Co.,  6  Johns.  Ch.,  485. 

The  appellees  are  entitled  to  a  specific  per- 
formance of  the  agreement  of  the  appellants  U> 
execute  and  deliver  a  policy  of  reinsurance. 

2  Phil,  on  Ins.,  8d  ed.,  576,  sec.  1986;  ray- 
toe  V.  Mer.  Fire  Int.  Co.,  9  How..  890;  Tht 
Mech.  Bank  of  Alexandrian.  Seton,  1  Pet,  299; 
Andrewt  t.  &tex  F.  d  M.  Int.  Co.,  8 Mas.,  10; 
Bxparto  M right,  19  Yes.,  266. 

They  are  entitled  to  a  decree  for  the  payment 
of  the  loss  sustained. 

Tayloe  v.  Mer.  Fire  Int.  Co.,  9  How.,  890. 
Opinion  of  the  Circuit  Court  herein,  Boston 
Law  Rep.,  March,  1866. 

Mr.  JutUee  Curtis  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  Circuit  Court  of 
the  United  Sutes  for  the  District  of  Massachu- 
setts, in  a  suit  in  equity,  to  compel  the  specific 
performance  of  a  contract  to  make  reinsurance 
on  the  ship  Great  Republic.  The  Circuit  Court 
made  a  decree  in  favor  of  the  complainants,  and 
the  respondents  appealed. 

It  appears  that  the  comjjlainants,  a  Corpora- 
tion esiablishcd  in  New  York,  having  made  ui- 
surance  of  the  ship  Great  Republic  to  a  large 
amount,  authorized  Charles  W.  Storey,  st 
Boston,  to  apply  for  and  obtain  from  either  of 
the  Insurance  Companies  iher^,  reinsuianoe  to 
the  extent  of  $10,000.    Pursuant  to  this  author- 
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ity,  on  the  24th  of  December,  1858,  Mr.  Storer 
made  application  to  the  President  of  the  defend- 
ant Corporation  for  reinsurance,  at  the  same 
time  presenting  a  paper,  partly  written  and 
partly  printed,  as  embodying  the  terms  of  the 
application.    The  paper  was  as  follows: 

"Reinsurance is  wanted  by  the  Union  Mut- 
ual Insurance  Company,  New  York,  for  $10,- 
000,  on  the  ship  Oreat  Republic,  from  Decem- 
ber 24,  18S3,  at  noon,  for  six  months  ensuing. 

This  policy  is  to  be  subject  to  such  risks, 
Taluations,  and  condition,  including  risk  of  pre- 
mium notes,  as  or  may  be  taken  oy  the  said 
Union  Mutual  Insurance  Company,  and  pay- 
ment of  loss  to  be  made  at  the  same  time.  3 
per  cent.         Binding, .  President. 

New  York,  December,  24.  1858." 

The  President,  after  consultation  with  one  of 
the  directors  of  the  Company,  declined  to  take 
the  risk  for  a  premium  of  three  per  cent.,  but 
offered  to  take  it  for  three  and  a  half  per  cent. 

Mr.  Storey  replied,  that  was  more  than  he 
was  authorized  to  give,  and  left  the  office.  He 
immediately  apprised  bis  principals,  br  a 
telegraphic  dispatch,  that  the  risk  could  be 
taken  for  three  and  a  half  per  cent,  for  six 
months,  or  six  per  cent,  a  year.  The  reply,  on 
the  same  day,  was:  "  Do  it  for  six  months, 
privilege  of  canceling  if  sold."  This  reply  did 
not  come  to  the  hands  of  Mr.  Storey  until  Mon- 
day, the  26th  day  of  December,  when  he  went 
to  the  office  of  the  respondents,  and  found  there 
the  President  of  the  Company,  but  not  any 
other  person,  as  the  day  was  generally  observed 
by  merchants,  banker,  and  insurers,  aholyday, 
Christmas  having  fallen  on  Sunday. 

Mr.  Storey  informed  the  President  he  was 
willing  to  pay  three  and  a  half  per  cent,  for  the 
reinsurance  described  in  the  proposal,  took  a 
pen  and  altered  the  three  percent,  to  three  and 
a  half  per  cent.,  by  adding  i  to  Son  the  paper, 
and  it  is  admitted  by  the  answer  that  the 
President  thereupon  assented  to  the  terms  con- 
tained in  the  paper,  but  informed  Mr.  Storey 
that  no  business  was  done  at  the  office  on  that 
day,  and  that  the  next  day  he  would  attend  to 
it.  The  President  then  took  the  paper  and  re- 
tained it. 

To  a  special  interrogatory  contained  in  the 
bill,  the  defendants  answer: 

"  That  its  President  did  assent  to  the  terms 
and  provisions  in  said  paper,  as  the  terms  and 
provisions  of  a  reinsurance  to  be  completed 
and  executed  by  this  defendant,  by  the  making 
and  execution  of  a  policy  in  due  form,  according 
to  the  reonisitions  of  the  laws  of  Massachusetts, 
and  the  by-laws  of  this  defendant,  but  they 
were  not  assented  to  as  a  present  insunince." 

Upon  these  facts,  we  are  of  opinion  there  was 
an  agreement  to  reinsure  according  to  the 
terms  contained  in  the  proposal,  concluded  by 
and  between  Mr.  Storey  and  the  President  at 
this  interview  on  Monday,  the  26th  of  December, 
The  paper  contained  every  particular  essential 
to  a  contract  to  make  reinsurance.  It  as- 
certained the  subject  of  insurance,  the  com- 
mencement and  duration  of  the  risk,  the  parties, 
the  interest  of  the  assured,  and.  and  the  pre- 
mium; and  for  the  special  risks,  the  valuations 
and  conditions,  it  referred  to  the  original  con- 
tract of  insurance  made  by  the  complainants, 
by  reason  of  which  there  were  seeking  rein- 
surance. 

See  19  How. 


On  Saturday  the  President  had  offered  to  con- 
tract in  accordaqce  with  the  paper,  savings  dif- 
ference of  one  half  per  cent,  on  the  premium. 

It  was  argued  that  it  could  not  be  considered 
an  acceptance,  on  Monday,  of  a  continuing  offer 
made  on  Saturday,  because,  when  the  com- 
plainants authorized  Mr.  Storey  to  give  three 
and  a  half  percent.,  they  at  the  same  time  iin- 
posed  a  new  condition  by  the  words.  "  privi- 
lege of  cancelling  if  sold."  But  Mr.  Storey 
testifies,  and  this  is  not  denied  by  the  answer, 
or  by  any  witness,  that  when  he  made  the  ap- 

Elication  on  Saturday,  and  before  the  President, 
ad  named  the  premium  which  he  was  willing 
to  take,  the  President  said  he  supposed  that 
they  would  have  to  concel  the  policy,  if  the 
vessel  should  be  sold  within  the  time;  and  that 
he  (Storey)  assented  thereto;  and  that  at  the 
interview  on  Monday,  when  this  point  was  re- 
ferred to.  the  President  said  the  usage  in  Bos- 
ton would  settle  it,  and  he  would  not  put  any- 
tiling  concerning  it  into  the  policy ;  and  after 
some  conversation  concerhing  the  usage,  Mr. 
Storey  agreed  to  take  the  policy  without  any 
mebtion  of  the  privilege  of  cancellation. 
Under  these  circumstances,  we  do  not  perceive 
that  the  requirement  of  this  privilege  can  be 
considered  as  at  all  varying,  in  the  apprehen- 
sion and  meaning  of  the  parties,  the  terms  of 
the  acceptance  on  Monday,  from  the  terms  of 
of  the  proposal  on  Saturday.  But  whether, 
under  all  the  circumstane^,  this  should  be 
deemed  to  have  been  a  continuing  offer,  we  do 
not  think  it  necessary  to  determine;  because, 
on  Monday,  either  the  President's  offer  of  Sat- 
urday was  accepted  by  Mr.  Storey,  and  its  ac- 
ceptance made  known  to  the  Presideht,  or  the 
proposal  was  renewed  by  Mr.  Storey,  and 
accepted  by  the  President.  The  fact  that 
others  chose  to  abstain  from  business  on  that 
day  did  not  prevent  these  parties  from  contract- 
ing, if  they  saw  fit  to  do  so ;  and  when  one  of 
them  either  accepted  a  continuing  offer,  or  re- 
newed a  proposal  which  was  accepted  by  the 
other,  they  made  a  binding  contract.  Nor  do 
we  think  the  allegation  of  the  answer,  that  the 
President  informed  Mr.  Storey  that  no  business 
was  done  in  the  office  that  day,  but  the  next 
day  he  would  attend  to  it,  can  reasonably  be 
interpreted  to  mean  that  he  had  not  made,  or 
intended  to  make,  a  contract  for  a  policy. 
Their  fair  meaning  is,  that  though  he  had 
agreed  to  make  the  insurance,  as  the  Secretary 
and  clerks  were  not  there,  and  the  books  not 
accessible,  any  action  on  the  agreement  must 
be  deferred  to  the  next  day.  The  words  can- 
not be  understood  to  mean,  that  he  would  on 
the  next  day  attend  to  what  he  had  already 
done;  and  be  had  already  made  a  contract  for 
reinsurance,  to  be  executtid  on  the  next  day, 
by  issuing  a  policy  in  due  form  to  carry  that 
agreement  into  effect. 

On  leaving  the  office  of  the  defendants,  Mr. 
Storey  immediately  informed  the  plaintiffs  that 
he  had  effected  this  contract,  and  on  the  night 
of  the  same  day  the  ship  Oreat  Republic  was 
destroyed  by  fire,  while  lying  at  a  wharf  in  the 
City  of  New  York.  On  the  twenty-seventh  of 
December,  the  complainants  tendered  their 
note  for  tlie  agreed  premium,  and  demanded 
the  policy  of  reinsurance.  The  defendants 
declined  to  make  the  policy.  Several  grounds 
have  been  insisted  on  in  support  of  this  refusal. 
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The  Snt  is,  that  by  force  of  a  statute  of  the 
State  of  Maasachutetts  (Rev.  Stats.,  oh.  87, 
sees.  12,  18),  insurance  corporations  can  make 
valid  policies  of  insurance  only  by  having  them 
signecl  by  the  President  and  countersigned  b^ 
the  Secretary.  But  we  are  of  opinion  that  thu 
Statute  only  directs  the  formal]mode  of  signing 
policies,  and  has  no  application  to  agreements 
to  make  insurance. 

Such  we  understand  to  be  the  view  taken  of 
this  Statute  by  the  Supreme  Court  of  Massa- 
chusetts. 

New  EtigUind  Int.  Co.  v.  De  Wolf,  8  Pick., 
63;  Stat.  1817,  ch.  120,  sec.  1;  MeOuOoek  v. 
Ihe  BngU  ln».  Co.,  1  Pick.,  278;  Thayer  v. 
The  Mid.  Mut.  Int.  Co..  10  Pick.,  826;  see. 
also,  I'rutteet  v.  Brooklyn  Mre  Int.  Co.,  18 
Barb.,  69.  and  Carpenter  v.  Tht  Mut.  Safety 
Int.  C«,4Sandf.  Ch.,  408. 

It  is  further  insisted,  that  by  the  law  mer- 
chant insurance  can  be  effected  only  by  a  con- 
tract in  writing.  We  do  not  doubt  that  the 
commercial  law  of  all  countries  has  treated  of 
insurance  as  made  in  writing  by  an  instrument, 
denominated  by  us  a  policy :  and  there  may  be 
provisions  of  positive  law,  in  some  countries, 
requiring  an  agreement  to  make  a  policy  to  be 
in  writing.  But  there  is  no  such  statute  of 
frauds  in  the  State  of  Massachusetts. 

The  common  law  must  therefore  determine 
the  question;  and  under  that  law  a  promise 
for  a  valuable  consideration  to  make  a  policy 
of  insurance  is  no  more  required  to  be  in  writ- 
ing than  a  promise  to  execute  and  deliver  a 
bond,  or  a  bill  of  exchange,  or  a  negotiable 
note.  So  it  has  been  held  by  other  courts,  and, 
we  think,  on  sound  principles.  18  Barb.,  69: 
ITamilionv.  The  Lyeoming  Company,  6  Barr., 
839;  see.  also,  Sanfvrd  v.  The  Trutt  Fire  Int. 
Co..n  Paige,  647. 

The  respondents'  counsel  has  argued  that 
their  President  had  not  authority  to  enter  into 
an  oral  contract  binding  the  Company  to  make 
insurance.  They  admit  it  has  l)een  usual  for 
the  President  to  make  such  contracts;  but  they 
say  that  when  he  has  done  so,  the  policy  was 
not  issued  until  the  next  day,  and  no  risk  is 
understood  to  have  commenced  under  such  an 
undertaking  until  the  policy  issues.  Whether 
a  rink  be  commenced  when  the  contract  for  in- 
surance is  made,  or  only  when  the  policy 
issues,  must  depend  on  the  terms  of  the  con- 
tract. Where,  as  in  the  present  case,  there  is 
an  express  contract  to  take  the  risk  from  a  past 
day,  there  is  no  room  for  any  understanding 
that  it  is  not  to  commence  until  a  future  day. 
Such  an  understanding  would  be  directly  re- 
pugnant to  the  express  terms  of  the  contract. 
And  if  the  defendants  have  held  out  their 
Pri'sident  as  authorized  to  make  oral  contracts 
for  insurance,  no  secret  limitation  of  Ibis  au- 
thority would  affect  third  persons,  dealing 
with  him  in  good  faith  and  without  notice  of 
such  limitation.  Besides,  the  supposed  limita- 
tion would  be  inconsistent  with  the  authority 
itself.  It  is.  in  effect,  that  though  the  Presi- 
dent is  authorized  lo  make  oral  promises  to  the 
effect  insurance,  the  Company  are  at  liberty  to 
execute  those  promises,  or  to  refuse  to  do  so,  at 
their  option. 

The  power  of  the  President  to  enter  into  this 
contract  lo  make  insurance  is  nowhere  denied 
in  the  answer.     M\  that  can  bear  on  this  sub- 
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ject  occurs  in  certain  statements  concerning  the 
usual  course  of  business  of  the  Company.  It 
seems  to  have  been  assumed  by  both  parties, 
that  whatever  the  President  actually  dia  in  this 
transaction,  he  did  for  the  Company,  and  ao 
as  to  render  them  responsible  for  bis  acts.  And 
no  question  was  raised  on  this  point  in  the 
court  below.  Still  it  is  incumbent  on  the  com- 
plainants to  offer  competent  and  sufficient  evi- 
dence of  the  authority  of  the  President  lo  bind 
the  Company,  though  less  evidence  may  be 
reasonably  sufficient  when  no  issue  concerning 
it  is  made  on  the  record. 

We  think  such  evidence  is  in  the  case.  Mr. 
Storey  deposes,  that  during  the  tliree  yews 
next  preceding  this  transaction,  he  had  effected 
upwards  of  three  hundred  coniracte  for  rein- 
surance, with  the  presidents  of  ten  different 
insurance  companies  of  Boston :  and  that  one, 
or  possibly  two,  of  these  presidents,  ususllr 
signed  an  accepted  application — the  others  all 
contracted  orally.  Considering  that  all  the 
incorporated  insurance  companies  in  Booton 
have  similar  charters,  and  the  same  kind  of 
officers  to  conduct  their  business,  we  thioiE 
this  is  competent  evidence,  that  presidents  of 
such  insurance  companies  in  that  city  are  gen- 
erally held  out  to  the  public  as  bavine  the  au- 
thority to  act  in  this  manner.  And  upon  a 
point  not  put  in  issue  in  the  record,  and  on 
which  no  more  than  formal  proof  ought  to  be 
demanded,  we  hold  this  evidence  sufficient. 
Fteeknery.  The  Bank  of  Hie  U.  S.,  8  Wheal., 
860;  Minor  v.  The  Me(Aanie»'  Bank  of  Alexan- 
dria, 1  Pet.,  46. 

The  fair  inference  is,  that  if  the  general  sa- 
thority  of  the  President  to  contract  for  the  Cor- 
poration had  been  put  in  issue,  it  could  have 
been  shown,  by  the  most  plenary  proof,  that 
the  presidents  of  insurance  companies  in  the 
City  of  Boston  are  generally  held  out  lo  tlie 
public  by  those  companies  as  their  agents,  em- 
powered to  receive  and  assent,  either  orally  or 
m  writing,  to  proposals  for  insurance,  and  to 
bind  their  principals  by  such  assent. 

Nor  do  we  deem  it  essential  to  the  existence 
of  a  binding  contract  to  make  insurance,  that  s 
premium  note  should  have  been  actually  sitmed 
and  delivered.  The  promise  of  the  plaintiffs  to 
give  a  note  for  the  premium  was  a  sufficient 
consideration  for  the  promise  lo  make  a  policy. 
It  is  admitted  that  the  usage  is  to  deliver  the 
note  when  the  policy  is  handed  to  the  assured. 
If  the  defendants  had  tendered  the  policy,  we 
have  no  doubt  an  action  for  not  delivering  the 
premium  note  would  have  at  once  lain  against 
the  plaintiffs;  and  we  think  there  was  a  mutual 
right  on  their  part,  after  a  tender  of  the  note, 
to  maintain  an  action  for  non-delivc^  of  the 
policy.  In  Tayloe  v.  The  Merehantt'  Fire  Int. 
Co.,  9  How.,  890.  it  was  held  that  a  bill  in 
equity  for  the  specific  performance  of  a  con- 
tract for  a  policy  could  be  maintained.  And  it 
beine  admitted  that  in  this  case  the  defendants 
would  be  liable  as  for  a  total  loss  on  the  policy, 
if  issued  in  conformity  with  the  contract,  no 
further  question  remained  to  be  tried,  and  it 
was  proper  to  decree  the  payment  of  the 
money,  which  would  have  been  payable  on  the 
policy,  if  it  had  Ixien  issued. 

The  decree  of  ike  Circuit  Court  it  afflrrud. 

ated-12  WalL.  80* ;  8  Wall.,  Jr.,  810 : 1  Bla.  «*■ 
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THOMAS  RICHARDSON,  Ftff.  in  Br.. 

THE  CITY  OP  BOSTON. 
<8ee  8.  C,  IS  How.,  263-271.) 
Kuuanet — record  of  former  recovery,  etidenee, 
but  not  eonehuite — if  t/iere  be  evidence,  ease 
thouU  be  submitted  to  the  jury — Boston  c. 
Lecraw,  SS  U.  8.,  ante,  commented  on — rig?it 
of  adjoineri  to  a  street — anything  which  ob- 
ttruele  such  right  is  a  nuisance — courts  eon- 
strue  instruments — their  application  to  external 
objects  is  for  the  jury — imtanees. 

In  an  action  for  damase*  from  a  nulaanoe,  a  rec- 
ord of  a  former  recovery  by  plaintiff  atrainst  de- 
fendant, for  damaeres  from  the  game  nutaanoe,  ia 
admissible  In  evidence. 

Such  record  1«  not  uonclualve  on  the  second  trial 
for  a  different  trespass. 

If  there  be  no  evideuoe  to  prove  the  averments 
of  the  declaration  the  court,  should  so  instruct  the 
Jury. 

But  if  there  be  some  evidence  tending  to  sup- 
port the  averment,  its  value  must  be  submitted  to 
the  Jury,  with  proper  Instructions  from  the  court. 

The  nuisance  which  is  the  subject  of  complaint 
in  this  case  is  the  sameas<that  tit  the  case  of  Boston 
y.  Lecraw,  U.  8.,  ante. 

That  case  commented  on,  and  the  rights  of  own- 
ers of  land  between  bivh  and  low  water  mark 
stated. 

If  the  defendant  laid  out  a  street  on  its  land  be- 
tween hlirb  and  low  water  mark,  the  right  to  use  it 
as  a  street  became  appurtenant  to  the  property  of 
the  adjolners. 

Anything  which  obstructs  such  right  is  a  nui- 
sance. 

It  Is  the  duty  of  the  court  to  construe  written  in- 
struments, but  the  application  of  their  provisions 
to  external  objects  descril>ed,  Is  the  peculiar  prov- 
ince of  the  jury. 

'I'bus.  tbesituation  of  the  points  called  for  as  the 
boundary  of  a  street,  is  a  question  for  the  jury  and 
not  for  the  court. 

Whether  a  drain  constructed  by  defendant  was 
not  carried  outsuRlclcntly  to  discbarge  its  contents 
so  as  to  be  swept  off  by  the  tides;  or  whether  It 
caused  an  accumulation  of  matter  at  the  end  of 
plaintiff's  wharves,  so  that  vessels  could  not  ap- 
proach them  with  the  same  depth  of  water  as 
formerly,  were  questions  which  should  have  been 
submitted  to  the  jury. 

Argued  Jan.  S6,  1867.     Decided  Feb.  18.  1857. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Rhode  Island 

Tills  is  an  action  of  trespass  for  maintaining 
a  drain  in  the  City  of  Boston,  extending  from 
the  foot  of  Summer  Street  towards  the  sea.  It 
is  the  same  structure  from  the  enK:tiou  of  which 
the  suit  of  T/u!  C'tty  of  Boston  v.  Lecraw  was 
commenced,  which  was  decided  by  tliis  court  in 
1854,  and  is  reported  in  58  U.S.  (17  How.),426. 

Tiie  first  and  third  counts  in  the  declaration 
aver  that  plaintiff  is  seised  and  possessed,  &c., 
of  his  wharves,  each  being  the  subject  of  a 
separate  count,  and  has  a  right  of  war  for 
egress  and  regress  with  vessels  over  tlie  "docli" 
or  "way  and  dock"  on  which  bis  wharves  are 
bounded,  and  which  constitutes  the  interval  lie 
tween  said  wharves  as  an  appurtenance  to  the 
same,  respectively. 

The  second  and  fourth  counts  aver  that  the 
plaintiff  is  seised  and  possessed,  &e.,  that  his 
wharves  are  bounded  on  the  "town  dock"  and 
"town  way  or  dock,"  which  it  alleges  to  be 
imd  have  long  been  a  "public  dock,  slip  or 
way,"  and  tnat  by  reason  thereof  plamtiff 
ought  to  have  free  access  with  boats  and  vessels 


NOTC— iVtilsance,  when  infunetinn  against  icdl  be 

EVMted.    See  note  to  Irwin  v.  DLxon,  SO  D.  8.  (8 
ow.),  10. 

See  .»  How. 


over   the   same  to  and  from  his    lespective 
wharves. 

The  fifth  count,  like  the  first  and  third.avers 
the  right  of  way  with  vessels  to  be  appurte- 
nant to  plaintiff's  wharvesrespectively ;  set  forth 
the  possession  of  tenants  of  plaintiff,  and  claims 
damages  for  injury  to  the  reversion.  The  sixth 
count  proMeds  like  the  fifth  for  injury  to  the 
reversion,  alleging  the  "public  or  town  dock," 
on  which  plaintlff^s  wharves  are  bounded,tobe 
and  have  long  been  a  public  way,  slip  or  dock, 
and  that  by  reason  thereof  plaintiff  ought  at  all 
times  to  have  access  over  the  same  with  boats 
and  vessels  to  his  respective  wharves.  The 
seventh  count  is  founded  on  plaintiff's  posses- 
sion, and  avers  the  plaintiff's  wharves  to  be 
bounded  respectively  on  a  "highway,  town 
way  or  public  way"  to  the  sea,  extending  from 
a  comer  of  Summer  and  Sea  streets  to  the 
channel  or  law  water,  which  was  dulv  laid  out 
and  established  pursuant  to  law,  and  that  by 
reason  thereof,  plaintiff  ought  at  all  times  to 
have  access  over  the  same  with  vessels  to  his 
respective  wharves. 

The  case  was  tried  under  the  general  issue, 
and  the  plaintiff  offered  in  evidence  the  record 
of  a  former  verdict  and  judgment  rendered  in 
his  favor,  in  an  action  brought  by  plaintiff 
against  defendant,  to  recover  damages  for  the 
erection  of  the  same  nuisance,  the  continuance 
of  which  is  the  subject  of  the  present  suit. 

Plaintiff  requested  the  court  to  rule  and  in- 
struct the  Jury  separately  as  to  each  of  the 
counts  in  his  said  declaration  in  this  suit:  first; 
that  said  former  judgment  was  and  is  conclu- 
sive evidence  as  against  the  defendants,  of  the 
rights  and  interests  of  the  plaintiff,  as  set  forth 
in  said  count  in  his  declaralion  in  tliis  suit: 
second:  that  said  Judgment  was  and  is  conclu- 
sive evitience  as  against  the  defendants,  of  the 
existence  of  the  rights  and  interests  of  plaintiff 
as  set  forth  in  such  count  at  the  time  embraced 
by  said  Judgment,  and  prima  facie  evidence  of 
the  continuance  of  said  rights  and  interests  in 
the  plaintiff  at  the  time  set  forth  in  said  count : 
third ;  that  said  judgment  was  and  is  conclusive 
evidence  as  against  the  defendants,  of  the  exist- 
ence of  the  rights  and  interests  of  plaintiff,  as 
set  forth  in  such  count  at  the  time  embraced 
by  said  judgment:  fourth;  that  said  Judgment 
was  and  is  omissible  in  evidence  in  support  of 
said  count. 

The  court  refused  to  rule  and  instruct  the 
jury  in  conformity  with  either  of  said  requests, 
but  did  rule  and  determine  that  said  judgment 
was  not  admissible  in  evidence  for  any  pur- 
pose, and  refused  to  admit  the  same  to  be  put 
in  evidence,  to  which  refusals  and  ruling  the 
plaintiff  then  and  there  excepted.  The  plaint- 
iff also  offered  in  evidence  an  agreed  statement 
of  facts  made  in  said  former  case  between  said 
parties,  signed  by  the  counsel  for  plaintiff  and 
defendant.  The  court  ruled  that  said  agree- 
ment was  not  admissible. 

After  the  introduction  of  various  other  evi- 
dence, the  plaintiff  rested. 

Thereupon  the  defendants  introduced,  by 
leave  of  the  court,  tlie  Ordinance  of  the  City 
of  Boston  of  June  18,  1849,  a  copy  of  which  is 
as  follows: 

Order  on  Mavor  and  Aldermen,  June  18, 
1849.  Ciiy  of  ^ton.  An  Ordinance  institut- 
ing the  Board  of  Health  for  the  City. 
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Dbc.  Txxii. 


Be  it  ordained  by  the  Mayor,  AMermeo  and 
Common  Couneil  of  the  City  of  Boston,  in  City 
Council  assembled,  as  follows: 

The  Mayor  and  Aldermen  shall  constitute 
the  Board  and  Health  of  the  City,  and  shall 
exercise  all  the  powers  and  perform  all  the 
duties,  now  vested  in  the  City  Council  as  a 
Board  of  Health,  with  the  right  of  carrying 
into  execution  such  powers  and  duties,  through 
the  agency  of  any  persons  whom  they  may 
select,  or  in  any  manner  which  they  may  pre- 
scribe. 

In  Common  Council,  June  14,  1849.  Passed: 
sent  up  for  concurrence. 

Bbmjahin  Srater, 
President. 

In  Board  of' Mayor  and  Aldermen,  June  18, 
1849.    Passed. 

John  P.'  Bioelow, 
Mayor. 

A  true  copy. 

Attest:         S.  F.  McCleart, 

City  Clerls. 

And  without  offering  any  further  evidence 
on  their  part,  did  request  the  court  to  rule  and 
instruct  the  jury,  that  there  was  not  sufficient 
evidence  in  the  cause  to  authorize  the  jury  to  find 
the  rights  claimed  by  the  plaintiff, and  the  viola- 
tion of  those  rights  by  the  defendants,  such  as 
to  sustain  the  plaintiff's  action.  The  plaintiff, 
on  his  pari,  did  request  the  court  to  rule  and 
instruct  the  jury  as  follows: 

Ist.  That  there  is  evidence  in  the  case  com- 
petent to  go  to  the  jury,  and  to  be  judged  and 
weighed  by  them,  that  at  the  time  of  the  grants 
by  the  town  to  Qridley  &  Baxter  of  their  estates 
or  possessions,  there  existed  a  town  or  public 
way  between  those  possessions,  for  access  to 
and  from  the  sea  in  boats  and  vessels,  upon 
which  those  possessions  were  bounded,  and 
that  the  right  to  use  and  enjoy  said  way  passed 
to  said  grantees  by  the  grant  of  those  posses- 
sions, and  i.s  an  appurtenance  thereto  and  to 
their  heirs  and  assigns. 

4th.  That  if  the  jury  shall  find  that  at  the 
time  of  the  staking  out  of  said  highway,  Oct. 
31,  1683,  the  same  extended  below  high  water 
mark,  and  that  the  possessions  of  said  Baxter 
bounded  on  said  way,  then  by  virtue  of  the 
liberty  to  wharf,  granted  at  the  same  time  to 
the  proprietors  of  lands  on  Sea  Street.tbe  right 
to  use  said  way  for  access  of  boats  and  vessels 
to  and  from  such  wharf,  became,  by  virtue 
thereof,  annexed  or  appurtenant  to  the  posses- 
sion of  said  Baxter,  his  heirs  and  assigns. 

Thereupon  His  Honor,  the  Judge,  did  de- 
cline and  refuse  to  make  and  give  either  of  the 
said  rulings  and  directions  so  prayed  by  the 
plaintiff,  but  did  rule  and  instruct  the  jury  as 
prayed  by  the  defendants. 

The  counsel  for  the  plaintiff  did  then  and 
there  except  to  each  of  the  aforesaid  rulings 
and  refusals  and  to  said  directions  of  the  court, 
and  thereupon  the  jury  returned  a  verdict  for 
the  defendant.  The  plaintiff  then  brought  the 
case  here  on  a  writ  of  error. 

Mr.  S.  Bartlett,  for  the  plaintiff  in  error: 

The  plaintiff  submits,  that  in  an  action  on  the 
case  for  the  continuance  of  a  nuisance,  a  ver 
diet  and  judgment  for  plaintiff  in  a  former  suit 
brought  by  him  against  the  same  defendant  for 
the  original  erection  of  the  nuisance,  was  not 
only  competent  to  lie  read  in  evidence,  but  is, 
640 


when  offered  under  the  general  issue  by  plaint- 
iff, conclusive  evidence  as  against  defendant 
of  the  existence  of  the  rights  and  inierats 
cluimed  by  plaintiff  In  such  former  action  as 
averred  therein,  and  pnma/a«»s  evidence  of  the 
continued  existence  of  such  rights  up  to  and 
during  the  period  set  forth  in  the  penaingsuit. 
In  this  case,  the  former  iudgment  could  not  be 
pleaded  by  plaintiff,  and  it  is  settled  by  this 
court  that  if  a  party  have  not  opportunity  to 
show  an  estoppel  by  pleading,  he  may  exhibit 
the  matter  thereof  in  evidence,  and  Uie  court 
and  jury  are  bound  thereby. 

P.  W.  &  B.  R.  R.  Co.  V.  Hottard,  S4  U.  8. 
(18  How.),  807. 

The  true  rule  is,  that  a  verdict  is  in  all  caset 
conclusive,  whatever  the  form  of  the  issue,upoD 
any  matter  within  it  which  must  have  been 
necessarily  and  directly  found  by  the  jury,  and 
it  has  been  frequently  applied  in  actions  for 
continuance  of  a  nuisance. 

1  Greenl.  Ev.,  sec  634;  Rex  v.  St.  Fanenn, 
Peake.  220;  Shttfery.  ^tonebraker,  4  O.  &J., 
845;  Parker  v.  Standinh,  8  Pick.,  288:  Smith 
V.  EUioa,  9  Pa.  St.,  845;  RoektoeU  v.  Langief, 
19  Pa.  St.,  502. 

Parol  evidence  may  be  resorted  to,  to  show 
the  nature  of  the  dispute,  and  thus  the  matter 
be  brought  within  the  estoppel  of  the  jadg- 
ment. 

Young  V.  BUiek.  7  Cranch.  665;  Wood  v. 
Jaekaon,  8  Wend.,  9;  Lawrenee  v.  HufU,  10 
Wend.,  80;  Toung  v.  RummeU,  2  Hill.,  478. 

The  rights  of  the  plaintiff,  supported  by  the 
former  judgment,  are  presumed  to  continue  up 
to  and  during  the  period  covered  by  the  declara- 
tion in  the  present  suit. 

Brimmer  v.  Prop.  Long  Wharf,  6  Pick.,  l!l; 
1  Phil.  Ev.,  467;  2  Greenl.  Ev..  sec.  555. 

The  judgment  offered  in  evidence  in  this 
case  is  clearly  within  the  rule,  and  binding 
upon  the  parties  in  all  future  controversies  re- 
lating to  the  same  matter. 

Hopkins  v.  Lee,  6  Wheat.,  109;  2  Phil.  Ev., 
142;  GraU  v.  Laneatter  Bank,  17  8.  &  R,  378; 
Pretton  v.  Clark,  9  Oa.,  244;  Oardntr  v.  Buk- 
bee,  3  Cow.,  120. 

The  ruling  of  the  court  below,  at  the  de- 
fendant's request,  that  there  was  not  sufficient 
evidence  to  sustain  the  plaintiff's  case,  wu 
upon  the  facts  shown  upon  the  principles  let- 
tied  by  this  court  the  withdrawing  questions 
of  fact  from  the  appropriate  tribunal,  the  jury. 

Oreenle^  v.  Birth,  9  Pet..  292;  U.  8.  v. 
Laub,  12  Pet..  1;  Bank  of  Wathington  v.  Trip- 
Utt,  1  Pet.,  25;  C.  <£  0.  Canal  Co.  v.  Knapp, 
9  Pet..  541 ;  Seott  v.  Uoffd,  9  Pet..  418;  Boaeh 
V.  Hvlingt.  16  Pet.,  819. 

Menm.  P.  W.  Chandler,  ZjoriaK  and 
Amea.  for  the  defendants  in  error: 

The  judge  correctly  ruled  out  the  agreed 
statement  of  facts  used  in  a  former  trial  of  an- 
other cause. 

1  Greenl.  on  Ev.,  sec.  179;  Baker  v.  Earri- 
son,  5  Litt.,  69;  Baylor  v.  Smitheri,  1  Hon., 
6;  BUing  v.  ScoU,  2  Johns..  157. 

The  judgment  in  the  former  case  between 
these  parties  was  rightly  rejected  as  incompe- 
tent evidence.  It  was  not  upon  the  same  sub- 
ject matter.  The  variation  of  time  is  material 
in  distinguishing  one  cause  of  action  from  an- 
other. 

A*Un  V.  Parkin,  2  Burr.,  665. 

eoc.s. 


Digitized  by 


Google 


1866. 


RlOHABDBON  V.  ThB  CiTT  OF  BOSTON. 


268-371 


The  former  ^'udgment  is  not  binding  or  ad- 
inissible  in  evidence,  because  in  tliat  suit  the 
■defendant  had  not  the  same  means  of  defense 
as  in  other  suits. 

1  O-eenl.  Ev.,  524;  1  Stark.  £v..  214. 

One  cause  of  action  was  subject  only  to  the 
leral  decision  of  an  inferior  tribunal,  while  the 
ouer,  by  reason  of  its  greater  worth  or  interest, 
was  sub_ject  to  another  higher  and  supreme 
Jurisdiction. 

Small  V.  Haskint,  26  Vt.,  200;  Ourniey  t. 
Edicardt,  6  Fost.,  N.  H.,  229;  HarlotB  v.  Pike, 
.SOreenl.,488. 

The  former  judgment,  if  admitted,  could 
prove  nothing,  and  was  therefore  wholly  re- 
nted. Being  founded  upon  an  erroneous  opin- 
ion in  point  of  law,  the  court  would  have  l>een 
bound  to  instruct  the  jury  that  it  was  of  no 
Avail. 

Parker  v.  Standiih,  8  Pick.,  288;  Vooght  v. 
Wineh,  2  B.  &  A.,  662;  Toungy.  Black,  7 
-Cranch,  665. 

To  constitute  an  estoppel  by  a  former  judg- 
ment, the  precise  (mint  which  is  to  create  the 
'«stoppel  must  be  put  in  issue  and  decided,  and 
this  must  appear  from  the  record  alone. 

Smith  V.  Sherwood,  4  Conn..  276;  By»r  v. 
Atieater,  4  Dav,  431 ;  Cowlet  v.  Harts,  8  Conn., 
^16;  Standiih  V.  Parker.  2  Pick.,  20;  Parker 
r.  Standteh,  3  Pick.,  288. 

Mr.  Juttiee  CMer  delivered  the  opinion  of 
the  court: 

This  is  an  action  of  trespass  on  the  case 
brought  by  the  plaintiff  in  error  against  the 
-City  of  Boston,  for  the  erection  and  mainte- 
nance of  a  drain  at  the  foot  of  Summer  Street, 
which,  it  is  alleged,  is  a  nuisance  and  injurious 
to  the  property  of  plaintiff.  He  is  owner  of 
two  wharves,  called  the  Price  and  the  Bull 
wharf,  which  are  extended  from  high  to  low 
water  mark,  from  the  lots  which  adjoin  Sum- 
mer Street  on  each  side.  The  nuisance,  which 
is  the  subject  of  complaint  in  this  case,  is  the 
same  as  that  in  the  case  of  Boiton  v.  Lecrare,  de- 
-cided  in  thiscourt,  and  reported  in  17  How.,  426. 

The  declaration  contains  seven  counts,  in 
four  of  which  the  plaintiff,  as  owner  of  the 
several  wharves,  and  having  the  seisin  and  pos- 
session, claims  a  right  of  way,  as  appurtenant 
to  the  same,  over  the  "dock"  or  "way  and 
■dock,"  which  constitutes  the  interval  between 
the  wharves;  also,  that  his  wharves  are  bounded 
on  the  "town  dock,"  "town  way  or  dock," 
which  he  alleges  to  have  been  long  used  as  a 
"public  dock,  slip  or  way." 

The  fifth  and  sixth  counts  are  for  injuries  to 
Ibe  reversion,  with  like  averments.  A  seventh 
-counts  avers  the  wharves  to  lie  bounded,  re- 
spectively, "by  a  highway,  town  way,  or  pub- 
lic way,  to  the  sea,  extending  from  the  comer 
of  Summer  and  Sea  streets  to  the  channel,  or 
low  water  mark,  which  was  duly  laid  out  and 
-established  pursuant  to  law. 

The  defendant  pleaded  the  general  issue,  and 
-on  the  trial  the  plaintiff  offerwl  in  evidence  the 
xecord  of  a  former  verdict  and  judgment 
rendered  in  his  favor  in  an  action  against  de- 
fendant for  the  erection  of  the  same  nuisance, 
the  continuance  of  which  is  the  subject  of  the 
present  suit.  The  rejection  of  the  evidence  by 
the  court  is  the  subject  of  the  first  bill  of 
«xception8. 

See  19  How.  U.  S..  Book  16. 


It  is  contended  that  this  record  was  not  only 
evidence,  but  conclusive  of  the  right  of  the 
plaintiff,  and  prima /aete  evidence  of  the  con- 
tinuance of  such  right;  and  that  plaintiff,  hav- 
ing no  opportunity  to  plead  it  as  an  estoppel, 
may  exhibit  it  as  matter  of  evidence. 

It  may  be  admitted  that  numerous  decisions 
may  be  found  in  many  of  the  state  courts  af- 
firming this  proposition;  nevertheless,  it  has 
not  fc«en  universally  adopted.  The  leading; 
case  of  Ovtram  v.  Morewood,  8  East,  846, 
establishes  the  following  proposition,  in  which 
all  concur:  "That  if  a  verdict  he  found  on 
any  factor  title  distinctly  put  in  issue  in  any  ac- 
tion of  trespass,  such  verdict  may  be  pleaded, 
by  way  by  estoppel,' in  another  action  between 
the  same  parties  or  their  privies,  in  respect  to 
the  same  fact  or  title."  But  estoppels,  which 
preclude  the  party  from  showing  the  truth,  are 
not  favored.  To  give  the  verdict  the  effect  of 
an  estoppel,  the  facts  must  be  distinctly  put  in 
issue. 

The  plea  of  the  general  issue,  in  actions  of 
trespass,  or  case,  do  not  necessarily  put  the  title 
in  issue;  and  although  the  judgment  is  conclu- 
sive as  a  bar  to  future  litigation  for  the  thing 
thereby  decided,  it  is  not  necessarily  an  estop- 
pel in  another  action  for  a  different  trespass. 
The  judgment  can  only  give  the  plaintiff  an  as- 
certained right  to  his  damages,  and  the  means 
of  obtaining  them.  These  principles  seem  to 
have  been  adopted  by  the  courts  of  Massachu- 
setts, and  applied  to  cases  like  the  present. 
In  the  decision  of  this  point,  we  must  be 
guided  by 'the  decisions  of  the  courts  of  that 
State. 

In  the  case  of  Standith  v.  Parker,  2  Pick., 
20.  which  was  an  action  for  a  nuisance,  the 
court  say:  "We  think  it  very  clearly  settled 
that  nothing  is  conclusively  determined  by  the 
verdict  but  the  damages  for  the  interruption 
covered  by  the  declaration.  In  actions  for  torts, 
nothing  is  conclusively  settled  but  the  point  or 
points  put  directly  in  issue.  By  the  plea  of  the 
fifeneral  issue,  the  title  is  not  concluded,  because 
it  cannot  bo  made  to  appear  upon  the  general 
issue  that  the  title  ever  came  in  question." 
See,  also,  16  Pick.,  664. 

Nevertheless,  though  a  verdict  in  such  case 
is  not  conclusive,  it  is  permitted  to  go  to  the 
jury  as  prima  facie,  or  persuasive,  evidence.  8 
Pick.,  288.  If  the  evidence  of  the  facts  in- 
volved in  the  first  trial  are  still  doubtful,  if 
witnesses  were  then  examined  whose  testimony 
cannot  now  be  obtained,  for  these  and  many 
other  reasons  the  former  verdict  may  have  the 
effect  of  highly  persuasive  evidence  on  another 
trial  of  the  same  question.  But  if  on  the  last 
trial  new  evidence  has  been  discovered,  or  if 
the  question  of  title  submitted  on  the  first  trial 
was  connected  with  instructions  in  law  which 
have  since  been  found  to  be  erroneous  ;  or  if  a 
different  verdict  on  the  same  evidence  would 
have  resulted  from  the  different  instructions 
given  on  the  last,  it  is  plain  that  the  first  verdict 
could  have  but  little  or  no  persuasive  effect. 
Title  is  often  a  question  o(  mixed  law  and  fact, 
and  a  party  is  not  concluded  by  an  erroneous 
opinion  of  the  court  pronounced  in  a  former 
case. 

We  are  of  opinion,  therefore,  that  the  court 
erred  in  not  permitting  the  record  of  the  former 
suit  to  be  given  in  evidence  to  the  jury. 
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2.  At  Ihe  conclusion  of  the  trial,  the  court, 
at  the  request  of  defendant's  counsel,  instructed 
the  jury  "  that  there  was  not  sufficient  evi- 
dence in  the  cause  to  authorize  the  jury  to  find 
the  rights  claimed  by  the  plaintiff." 

As  It  is  the  duly  of  the  jury  to  decide  the 
facts,  the  sufficiency  of  evidence  to  prove  those 
facts  must  necessarily  he  within  their  province. 
The  jury  cannot  assume  the  truth  of  any 
material  averment  without  some  evidence  ;  and 
it  is  error  in  the  court  to  instruct  the  jury 
that  they  may  find  a  material  fact  of  which 
there  is  no  evidence.  An  instruction  like  this 
is  imperative  on  a  jury  ;  it  has  taken  the  place, 
in  practice,  of  a  demurrer  to  evidence,  and 
must  be  governed  by  the  same  rules.  If  there 
be  "  no  evidence  whatever,"  as  in  the  case  of 
Parks  v.  Bou,  11  How.,  862,  to  prove  the 
averments  of  the  declaration,  it  is  the  duty  of 
the  court  to  give  such  peremptory  instruction. 
But  if  there  be  some  evidence  tending  to  sup- 
port the  averment,  its  value  must  be  submitted 
to  the  jury  with  proper  instructions  from  the 
court.  If  this  were  not  so,  the  court  might 
usurp  the  decision  of  facts  altogether,  and  make 
the  verdict  but  an  echo  of  their  opinions. 

The  court  below  seem  to  have  considered 
the  decision  of  this  court  in  the  case  of  Boston 
V.  Leeram,  17  How.,  426,  as  requiring  them  to 
give  the  instruction  demanded  by  the  defend- 
ant. The  action  in  that  case  was  for  the  same 
alleged  nuisance  by  a  tenant  of  the  present 
plaintiff.  But  the  plaintiff  in  that  case  claimed 
no  other  right  of  way  over  the  lands  of  defend- 
ant, save  the  public  right  of  navigation  ;  and 
this  court  decided  that  the  public  right  of 
navigation,  between  high  and  low  water  mark, 
was  defeasible  at  any  time  by  the  owner  of  the 
subjacent  land.  That,  as  the  space  between 
the  plaintiff's  wharves  had  been  converted  into 
a  dock  by  the  accident  of  its  position,  so  long 
as  it  remained  unreclaimed,  every  person  had 
a  right  to  pass  and  repass  over  it.  The  exer- 
cise of  this  public  right,  for  any  length  of  time 
whatever,  would,  therefore,  form  no  grounds 
of  presumption  either  of  a  public  dedication  or 
a  private  grant  to  the  owners  of  the  adjoining 
wharves.  While  it  remains  unreclaimed,  it  is 
a  public  highway  ordock,  by  a  paramount  but 
defeasible  title.  The  adjoining  wharves  may 
receive  much  more  advantage  than  others  from 
the  use  of  it.  but  they  cannot  convert  it  to  a  pri- 
vate use  under  color  of  a  public  right. 

The  public  officers  of  a  town  have  no  right 
to  lay  out  a  town  way  between  high  water  and 
the  channel  of  a  navigable  river,  or  appropriate 
the  shore  or  flats  to  the  use  of  the  inhabitants  of 
town  in  the  form  of  a  waj[  or  road.  1  Pick., 
179;  5  Pick.,  494.  But  in  the  present  case 
the  City  of  Boston  is  owner  of  the  land,  and 
has  the  same  right  to  reclaim  their  flats  which 
other  owners  have.  Before  they  are  so  re- 
claimed the  public  and  the  adjoiners  may  exer- 
cise their  paramount  right  of  navigation.  But 
if  the  City  elects  to  reclaim  its  portion  of  the 
shore,  and  extend  Summer  Street  to  low  water, 
it  has  a  right  so  to  do.  And  if  the  street  should 
be  less  beneficial  to  the  adjoiners  in  this  form 
than  when  they  could  use  it  as  a  dock  under 
the  public  right  of  navigation,  they  cannot  com- 
plain. The  absence  of  these  advantages  may  be 
a  loss  to  them,  but  if  incurred  by  &e  defend 
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ants'  exercise  of  their  own  right8,it  is  no  wrong 
to  them. 

But  if  the  City  has  determined  to  leclaim 
this  land,  and  has  laid  out  a  street  tbereoo,  or 
continued  Summer  Street  to  low  water  mark, 
the  right  to  use  it  as  a  street  or  highway  on 
land  oecomes  appurtenant  to  the  property  of 
the  adjoiners.  It  may  be  the  duty  of  the  Ci^ 
to  make  drains  along  or  under  the  streets,  bat 
they  cannot  construct  them  so  as  to  hinder  the 
public  use  of  them  as  streets,  or  erect  thereon  s 
nuisance  to  the  adjoiners.  If  Summer  Street 
be  extended  to  low  water,  the  plaintiff  has  a 
right  to  pass  along  and  across  the  same,  and 
anything  which  obstructs  such  passage  is  a 
nuisance,  and  injurious  to  his  rights. 

The  seventh  count  of  plaintiff's  declaratiott 
claims  a  right  of  way  as  appurtenant  to  hit 
land  or  whiu-ves,  on  the  ground  that  Summer 
Street  extends  to  low  water.  In  support  of  this 
allegation,  the  following  entry  in  the  town  rec- 
ords was  given  in  evidence  :  "  October  81, 
1688.  The  selectmen  all  met  this  day,  staked 
out  a  highway  for  the  town's  use,  on  the  south- 
erly side  of  the  land  belonging  to  the  late  John 
Gill,  deceased,  being  thirty  foot  in  breadth  from 
the  lower  corner  of  said  Gill's  wharf  next  the 
sea." 

It  is  the  duty  of  the  court  to  construe  writ- 
ten instruments;  but  the  application  of  their 
provisions  to  external  objects  described  therein 
is  a  peculiar  province  of  the  jury.  Whether 
this  document  describes  Summer  Street  as  it 
was  afterwards  laid  out  from  high  watermark; 
whether  "the  lower  comer  of  Gill's  wharf  next 
the  sea"  was  at  that  time  (in  1688)  at  low  water 
mark ;  whether  this  street  was  staked  out  to 
low  water,  were  questions  which  should  lia*e 
been  submitted  to  the  jury.  The  fact  that  the 
learned  counsel  differ  so  widely  as  to  the  sito- 
ation  of  the  points  called  for  as  the  boundary 
of  the  street  next  the  sea,  shows  conclusively 
that  it  is  a  question  for  the  jury,  and  not  for 
the  court. 

Moreover,  the  court  were  requested  by  plaint- 
iff's counsel  to  instruct  the  jury,  "  that  if  the 
jury  shall  find  that,  by  reason  of  the  acts  of 
defendants  complained  of  in  the  declaration, 
that  part  of  plaintiff's  wharf  below  low  water 
mark  held  by  him  under  a  grant  of  the  Legisla- 
ture, has  been  injured  in  the  manner  set  fordi 
in  the  declaration,  then  the  plaintiff  is  entitled 
to  recover." 

There  was  some  evidence  that  the  drain  con- 
structed by  defendant  was  not  carried  out 
sufficiently  to  discharge  its  contents  so  as  to  be 
swept  off  by  the  tides  ;  but  that  it  caused  an  ac- 
cumulation of  matter  at  the  outer  end  of  plaint- 
iffs wharves,  insomuch  that  vessels  could  not 
approach  them  with  the  same  depth  of  water 
as  formerly.  If  this  be  so,  it  waa  an  injury  to 
the  plaintiff,  for  which  he  was  entitled  to  re- 
cover damages. 

This  question  should  have  been  submitted  to 
the  jury,  and  this  instruction  given,  as  re- 
quested by  plaintiff's  counsel.  'The  others  are 
disposed  of  by  the  opinion  of  this  court  in  Bos- 
ton V.  Lecraw,  17  How.,  426. 

fbr  these  reasons  the  jvdgment  is  reversed,  and 
venire  de  novo  au>arded. 

Cited-SM  How.,  1<B ;  11  WaU.,  161 ,  10  Otto.  ZT. 
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JOHN  D.  WOLFE,  Exr.,  and  MARIA  D.  L. 
RONALDS.  Executrix  of  Thomas  A.  Ron- 
AbOB,  Deceased.  AppU., 

v. 

JOHN  H.  LEWIS. 

(See  S.  C,  19  How.,  280-283.) 

Mortgage  foreclosure — proceed*  of  cannot  be  or- 
dered paid  to  plaintiff's  attorney  for  general 
balance  due  for  services. 

After  the  prooeeds  of  sale  on  mortira«:e  fore- 
closure havobeea  broug^ht  into  court,  it  is  Irregular 
to  allow  the  attoraqy  for  the  plaintiff  to  have  an 
order  In  the  action  for  a  general  aooounting  of  the 
balanoe  due  him  from  nig  client  for  professional 
aervioee,  and  to  direct  their  payment  out  of  the 
fund,  the  attorney  not  beiuR  a  party. 

It  is  error  in  the  court  to  order  any  part  of  the 
original  decree  to  be  paid  to  one  who  was  not  prop- 
erly before  it  aa  a  party. 

Argeed  Feb.  4,  1857.        Decided  Feb.  18,  1867- 

APPEAL  from  the  District  Court  of  the 
United  Status  for  the  Northern  District  of 
Alabama. 

On  Nov.  15,  1841,  complainants,  executor 
and  executrixof  Thomas  A.  Ronalds,  deceased, 
filed  their  bill  in  the  District  Court  against  one 
Hartley  Cox,  to  foreclose  a  mortgage.  In  1844 
a  final  decree  was  made  ordering  a  sale  of  the 
mortgaged  premises,  and  on  Not.  30,  1848,  the 
report  snows  (8,318.47  balance  in  the  hands  of 
the  commissioner,  proceeds  of  the  mortgage. 
UfKin  the  next  day  a  motion  was  made  to  dU- 
cbarge  Lewis  as  complainant's  solicitor,  Lewis 
claiming  to  hare  claims  against  complainants, 
and  complainants  insisting  that  Lewis  was 
overpaid  and  owed  them. 

The  matter,  by  consent,  was  referred  to  the 
standing  master.  Various  orders  of  continu- 
ance were  entered,  and  on  Nov.  25,  1850,  the 
ma.%ter'8  report  was  filed.  Plaintiffs  excepted 
to  the  master's  report.  The  case  was  continued 
from  term  to  term  until  May,  1855,  when  the 
final  decree  was  entered,  which  is  as  follows: 

"The  controversy  between  these  parties  origi- 
nated in  an  order  of  this  court  at  its  November 
Term.  1848,  and  is  as  follows:  Come  the  parties 
by  their  solicitors,  and  by  their  consent  it  is  or- 
dered by  the  court  that  all  matters  of  account 
between  Jno.  H.  Lewis,  Esq. ,  and  his  late  cli- 
ent, Thoe.  A.  Ronalds,  deceased,  and  between 
the  said  John  H.  Lewis  and  the  said  John  D. 
Wolfe,  executor,  and  Maria  D.  L.  Ronalds,  ex- 
ecutrix, of  the  last  will  and  testament  of  the 
said  Thomas  A.  Ronalds,  deceased,  be  referred 
to  the  master  in  chancery ;  and  it  is  further  or- 
dered, that  the  said  master  report  a  statement 
of  bis  proceedings  relative  thereto  at  the  next 
term  of  this  court." 

From  the  master's  report  it  appears  that 
Lewis  for  a  number  of  years  had  been  the  at- 
torney at  law  for  the  plaintiffs  and  their  testa- 
tor, in  his  life  time,  m  attending  to,  receiving 
and  collecting  sundry  large  demands  held  by 
tiicm  on  citizens  of  AJabama.  In  the  case  of 
tbese  plaintiffs  against  Bartley  Cox,  a  decree 
in  chancery  had  been  rendered  in  their  favor; 
and  there  was  then  in  the  hands  of  the  marshal, 
or  alMut  to  be  collected  by  him  on  said  decree, 
a  sum  of  about  f8,000.  With  the  view  to  re- 
move Lewis  out  of  their  way  and  to  obtain 
possession  of  this  sum,  they  entered  a  motion 
Bee  19  How. 


to  remove  him  as  their  attorney,  and  from  this 
motion  arose  the  order  of  reference  before  re- 
ferred to.  The  decree  then  reviewed  the  mas- 
ter's report  and  concluded: 

It  is  therefore  ordered  and  decreed  that  the 
exceptions  to  the  master's  report  be  overruled, 
and  the  said  report  be  confirmed. 

It  is  further  ordered  tliat  the  marshal  who 
was  appointed  receiver,  pay  to  John  H. 
Lewis,  out  of  the  money  in  his  hands  as^uch 
receiver,  the  sum  of  $4,836.41 ;  that  he  pay  the 
balance  in  his  hands,  to  wit:  $8,982.05,  to 
plaintiffs. 

It  is  further  ordered,  that  the  parties  pay 
their  own  costs,  and  that  the  same  be  retained 
from  the  sums  herein  directed  to  be  paid  by  the 
receiver:  and  it  is  further  ordered,  that  this  de- 
cree shall  be  without  prejudice  to  the  parties, 
and  tltat  the  same  shall  not  be  pleaded  in  l>ar  in 
any  litigation  they  may  have  involving  the 
same  subject  of  dispute. 

The  case  further  appears  in  the  opinion  of 
the  court. 

Mr.  J.JH  ThomjM  for  appellants. 

Messrs.  Reverdy  Johnson  and  Rever- 
djr  Johnaoa.  Jr.,  for  the  appellees. 

.  Mr.  Juitiee  HeliMua  delivered  the  opinion 
of  the  court : 

This  is  an  appeal  from  the  District  Court  for 
the  Northern  District  of  Alabama. 

The  bill  was  filed  to  foreclose  a  mortntge 
given  to  secure  the  payment  of  $12,000.  Pay- 
ments on  this  debt  were  made,  amounting  to 
the  sum  of  $8,627,  the  last  payment  l^ing 
made  the  9th  of  October,  1839.  An  account 
was  prayed,  and  that  the  mortgaged  premises 
might  be  sold. 

A  supplemental  bill  was  filed  on  the  80th  of 
November,  1843,  stating  that  the  last  install- 
ment of  the  mortgage  debt  had  become  due, 
and  praying  that  the  premises  might  be  sold  to 
satisfy  that  payment  also. 

The  answer  admitted  the  allegations  of  the 
bill,  but  claimed  an  additional  credit  of  $600 
on  the  mortgage.  On  the  28d  of  May,  1844,  a 
final  decree  was  entered,  directing  a  saJe  of  the 
mortg^ed  premises  to  pay  the  amount  due, 
stated  to  be  $10,077.68,  with  interest  to  the 
time  of  sale.  Afterwards,  at  November  Term, 
1848,  the  commissioner  who  had  been  appointed 
to  make  the  sale,  returned  that  Cox,  the  de- 
fendant, had,  without  sale  of  the  property, 
paid  him  the  balance.due  under  the  decree,  aft- 
er deducting  certain  payments  made  before  his 
appointment,  which  amounted  to  the  sum  of 
$8,318.47.  which  was  brought  into  court. 

At  that  term  an  enti^  in  the  cause  was  mode, 
br  consent  of  the  solicitors  of  the  parties,  that 
all  matters  of  account  between  John  H.  Lewis 
and  his  late  client,  Thomas  A.  Ronalds,,  de- 
ceased, and  betw»!n  the  said  Lewis  and  John 
D.  Wolfe,  executor,  and  Maria  D.  L.  Ronalds, 
executrix,  of  the  last  will  and  testament  of 
Thomas  A  Ronalds,  be  referred  to  the  standing 
master  in  chancery,  "who  was  directed  to  re- 
port a  statement  thereof,  and  of  all  his  pro- 
ceedings relative  thereto,  to  the  next  term  of 
the  court." 

At  November  Term,  1850,  the  master  filed 
his  report,  wliich  was  exceedingly  voluminous 
covering  more  than  two  hundred  and  sixty 
pages  of  the  record. 

6IS 


Digitized  by 


Google 


Si)»-308 


SUFRKMS  CODBT  OF  THB   UNITED  STATES. 


Dec.  Tiui, 


The  master  states  an  account,  in  which  he 
charges  Lewis  with  all  sums,  and  interest,  from 
the  time  he  became  charceable  up  to  the  date 
of  the  report,  25lh  of  November,  1850,  amount- 
ing to  the  sum  of  $68,461.71.  He  shows  the 
amount  of  credits  claimed  by  Lewis,  to  same 
date,  amounting  to  the  sum  of  $55,966.82.  Ex- 
ceptions were  med  to  this  report  by  both  par- 
ties; and  at  May  Term,  1854,  the  court  made  a 
final  decree  on  the  master's  report;  in  which  is 
set  out  the  manner  in  which  the  controversy 
arose,  and  referring  to  the  order  of  Novemljer 
Term,  1848,  founded  upon  the  motion  in  the 
Owe  case,  to  remove  Lewis  from  his  capacity 
as  attorney,  so  as  to  procure  the  payment  to 
the  claimants  directly  of  the  proceeds  under 
the  decree  brought  into  court.  And  the  court 
states  that  it  considers  the  proceedings  as  pre- 
sented, not  within  its  cognizance,  inasmuch  as 
no  writ  had  been  issued  as  between  these  par- 
ties, no  bill  filed,  and  no  suit  in  any  form  com- 
menced :  there  was  no  allegation  or  charge  on 
tlie  one  side,  or  response  or  denial  on  the  other; 
nor  was  the  matter  collateral  to,  or  growing 
out  of,  any  case  pending. 

On  consideration,  the  court,  though  disposed 
to  strike  the  matter  from  the  docltet,  yet  de- 
creed, that,  as  a  large  sum  of  money  had  been 
paid  in  under  its  order,  it  must  be,  in  the  lan- 
guage of  the  court,  in  some  way  paid  out;  and 
the  exceptions  to  the  masters  reports  were 
overruled,  and  the  same  was  confirmed;  and 
the  marshal,  as  receiver,  was  ordered  to  pay 
over  to  Lewis  the  sum  of  $4,336.42  of  the  pro- 
ceeds in  his  hands,  and  the  residue,  $3,983.05, 
lie  was  directed  to  pay  to  the  complainants. 
From  this  decree  the  complainants  appealed. 

This  was  an  irregular  proceeding,  and  with- 
out the  authority  of  law.  The  bill  was  filed 
originally  against  Bartley  CJox,  the  defendant 
against  whom  the  decree  for  the  sum  of  $10,- 
077.68  was  entered.  This  being  done,  Lewis 
procured  an  order  for  his  dismissal  from  the 
case,  that  he  might  brin^  up  an  account  against 
Thomas  A  Ronalds  in  his  lifetime,  and  his  ex- 
ecutors since  his  decease,  for  professional  serv- 
ices. And  this  was  done  without  the  form  of 
suit,  or  the  matter  having  any  relation  to  the 
case  before  the  court.  And  when  it  is  con- 
sidered that  Ronalds  was  a  citizen  of  New 
York,  and  that  his  representatives  are  citizens 
of  New  York,  and  do  not  seem  to  have  had  any 
notice  of  this  illeral  procedure,  it  can  receive 
no  sanction  from  wis  court. 

It  is  contended  that  Lewis,  as  counsel,  had  a 
right  to  receive  and  receipt  for  moneys  in  the 
case;  and  whether  he  was  entitled  to  reserve 
any  portion  thereof  or  not,  can  be  properly 
tested  only  by  a  bill  filed  by  the  appellants 
against  him  to  account.  But  the  whole  pro- 
ceeding in  belialf  of  Liewis,  as  against  the  com- 
glainants,  was  irregular  and  void,  the  court 
aving  no  jurisdiction  of  the  matter.  The  or- 
der was  of  no  importance  that  the  decree  should 
be  without  prejudice  to  either  party,  and  plead- 
able in  bar  to  any  subsequent  litigation  between 
them  upon  the  same  subject  matter,  as  the  pro- 
ceedings were  invalid.  But,  as  regards  the 
complainants,  it  was  error  in  the  court  to  or- 
der any  part  of  its  original  decree  in  their  fa- 
vor to  be  paid  to  one  who  was  not  properly  l)e- 
fore  it  as  a  party.  For  this  purpose  neither 
complainants  nor  the  defendant,  Lewis,  were 
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before  the  court,  or  amenable  to  its  jurisdic- 
tion. 

The  decree  i»,  tkerefore,  reverted,  with  eotU. 
And  the  court  direct  ihat  an  order  be  traritmiUed 
to  the  Circuit  Court,  to  require  the  defendarU, 
Leieia,  to  pay  over  any  money  reeHvcd  by  him 
under  the  decree  to  the  proper  officer  of  the  omrt 
that  it  may  be  paid  to  the  complaitumtt. 


ARCHIBALD   BABCOCK,  Appt.. 

9. 

EDWARD  WYMAN. 

(See  S.  C,  19  How.,  2K-308.) 

Deed  may  be  thown  by  parol  to  be  a  mortgage- 
grantee  cannot  claim  by  adverse  poteetaon. 

Where  a  deed  of  land  was  made  under  >  parol 
agredment  that  it  was  to  be  tot  security  tor  •U 
the  grantor  owed  the  iprantee: 

Held,  that  such  aiireement  or  trust  could  be  e>- 
tablisbed  by  parol  evidence. 

The  trust  being  established,  there  was  no  advorae 
possession  in  favor  of  whioh  the  statute  could  ran. 

Nor  can  the  Statute  of  Limitations  bar  the  right 
of  the  complainant  to  the  proceeds  of  the  land, 
as  defendant  was  t>ound  to  apply  these  to  the 
payment  of  the  debt. 

(Mr.  cnilef  JuBtioe  Tanbt  did  not  sit  in  this  cue. 
being  absent,  from  Indisposition;  nor  did  Mr.  Jus- 
tice!) aniei.  sit  in  the  case.) 

Argued  Jan.  19,  SO,  tl,  1857.    Decided  Feb.  IS, 
1867. 

THE  bill  in  this  case  was  filed  in  the  Circuit 
Court  of  the  United  States  for  the  District 
of  Massachusetts,  by  the  appellee,  to  have  » 
certain  conveyance,  absolute  on  its  face,  de- 
clared to  have  been  a  mortgage,  and  for  u 
accounting.  The  court  below  having  decreed 
in  favor  of  the  complainant,  the  defendant  took 
an  appeal  to  this  court. 

The  case  is  very  fully  stated  in  the  opimon 
of  the  court. 

Messrs.  C.  O.  Loring  and  E.  Merwla.  for 
apmllant: 

The  case  made  in  the  bill  is,  that  the  abso- 
lute conveyance  of  November  20,  1828,  made 
by  Nehemiah  Wyman  to  the  respondent,  was 
intended  only  as  a  mortgage  security  for  the 
several  debts  he  then  owed  the  respondent, 
and  "  that  the  said  Nehemiah  was  to  have  the 
land  again  at  any  time,  upon  payment  to  said 
Babcock  of  the  amount  thus  secured  upon  it.' 

The  deed  is  absolute  upon  its  face,  and  con- 
tains covenants  of  warranty  by  the  said  Nehe- 
miah against  the  lawful  claims  of  all  persons; 
and  no  written  defeasance  was  executed  be- 
tween the  parties.  To  prove  this  averment,  tlie 
complainant  relies  upon  the  oral  testimony  of 
the  witnesses,  Nehemiah  and  William  Wyman. 

1.  The  first  question  is,  whether,  underthe  cir- 
cumstances of  this  case,  it  is  competent  to iliow 
by  parol  evidence  that  a  deed  absolute  in  lerm* 
was  intended  to  operate  only  as  a  mortgage. 

NOTs.— Parol  evidence  <a  odmiwUile  to  nmve  an  ofr- 
sotute  deed,  a  mortgage.  Action  to  hate  deed  dedand 
a  mortgage.  Wliere  deed  is  obMiiute,  but  it,  at  Be- 
tween UteparlUs,  a  mnrtoage,  a  bone  fldepun«a»«r 
U  protected,  but  a  purchaser  with  no«ee  ttaumm 
place  o/  the  equitahle  mortgagee.  See  note  to  Ood- 
way  V.  Alexander,  7  Cranob,  818,  and  note  to 
Huffhea  v.  Edwards,  6  Wheat., 489.  Poml«i*l«i«e 
to  3u>ui  trusts  as  to  lands;  to  show  mistake,  or  ^- 
platn,  Ac.  See  note  toM'Iver  v.  Walker,  9  Cnmca. 
178. 

SO  U.S. 


Digitized  by 


Google 


1860. 


Babcock  v.  Wtm\n. 


369-808 


The  respondent  contends  that  it  U  not  compe- 
tent, but  is  in  direct  Tlolalion  of  the  Statute  of 
Frauds. 

The  ■well  settled  rule  in  equity  Is,  that  it  is 
not  competent  to  show  by  parol  evidence  that 
an  absolute  deed  was  intended  only  as  a  mort- 
gaee,  except  upon  the  ground  that  the  written 
defeasance  was  omitted  by  fraud,  accident  or 

1  Sto.  Eq.  Jur.,  sees.  158-156;  4  Kent's 
Com.,  143. 

It  is  clear,  upon  the  facts,  that  in  this  case  a 
written  defeasance  was  not  omitted  through 
any  accident,  mistake,  ignorance  or  fraud. 
The  parties  executed  all  the  papers  they  in- 
tended to,  and  the  form  of  the  conveTance  was 
precisely  what  they  intended  it  should  be. 

Iluntr.  Jioutmaniere's  Ex'r>,  I  Pet.,  1. 

The  proposition  which  the  complainant  must 
maintain  in  this  case  is,  that  it  is  competent  by 
parol  evidence  of  the  admissions  of  the 
grantee  at  the  time  the  conveyance  was  made, 
to  convert  an  absolute  deed  into  a  mortgage, 
although  the  grantor,  well  knowing  their  dif- 
ferent legal  eSect,  deliberately,  and  in  defiance 
of  the  Statute,  gave  an  absolute  conveyance. 

Such  a  proposition  is  not  warranted  by  the 
decisions,  and  is  entirely  subversive  of  the 
Statute  of  Frauds. 

"  Where  there  is  no  fraud,  and  the  party  re- 
lies upon  the  honor,  word  or  promise  of  the 
defendant,  the  Statute  making  that  promise 
void,  equity  will  not  interfere. 

Lord  Hardwicke,  in  Montaeute  v.  MatttetU,  1 
P.  Wms.,  618. 

If,  however,  parol  evidence  should  be  admi^ 
ted  and  the  mortgage  established,  yet  the  equity 
of  redemption  is  oarred  by  the  exclusive  posses- 
sion of  the  premises  by  the  respondent  and  his 
grantees,  for  more  than  twenty  years  after  con- 
itioD  broken. 

Hughes  v.  Edward).  9  Wheat.,  489:  Elm«n- 
dmfv.  Taylor,  10  Wheat.,  153;  Wtilison  v. 
WatUns,  3  Pet. ,  53 ;  Dexter  v.  Arnold,  8  Sumn. , 
152;  Demarett  v.  Wj/nkoop,  8  Johns.  Ch.,  139; 
Bimd  V.  Hopldru,  1  Sch.  &  Lef.,  439;  Beekford 
T.  Wade.  17  Ves.,  99;  Hansard  v.  Hardy,  18 
Ves..  455;  Barron  v.  Martin.  19  Ves.,  837. 

There  is  no  competent  or  sufficient  evidence 
of  any  acts  done  or  acknowledgments  made 
by  the  respondent,  recognizing  his  title  as 
mortgagee,  merely  so  as  to  except  the  case 
from  the  operation  of  the  Statute  of  Limita- 
doiu.  Moreover,  after  twenty  years'  posses- 
sion, a  court  of  equity  will  not  decree  a  redemp- 
tion upon  parol  proof  of  admissions  of  a 
subsisting  mortgage. 

Dexter  V.  Arnold,  8  Sumn.,  153;  Whiting  v. 
White,  3  Cox,  390;  Beflu  v.  Postlethwaite. 
Coop.,  161:  Barron,  v.  Martin,  19  Ves.,  889; 
Marks  y.  PM,  1  Johns  Ch.,594. 

In  1844  the  respondent  sold  the  land  to  a 
purchaser  without  notice.  According  to  the 
complainant's  theory,  this  was  a  constructive 
fraud  upon  the  mortgagor's  right  to  redeem, 
and  turned  it  into  a  claim  against  the  respond- 
ent personally.  This  claim  would  he  barred  in 
equity  as  well  as  at  law  in  six  years,  unless 
the  fraud  was  unknown  to  the  aggrieved  partv. 

Btearnt  v.  Page,  7  How.,  839;  Carry.  Ilu 
ten.  1  Curt.,  890;  Fisher  v.  Boody.  1  Curt , 
306:  Famam  v.  Brooks,  9  Pick..  313. 

"The  complainant,  therefore,  must  aver  and 
See  19  How, 


prove,  not  only  the  fraud,  but  when  and  by 
what  means  it  was  discovered 

Steams  v.  Page.  7  How.,  839. 

Mr.  S.  Bartlett,  for  the  appellee : 

As  to  the  twenty  years'  bar  or  the  Statute  of 
Limitations  (Mass.  Rev.  Stat.,  ch.  119,  sec.  1), 
it  is  clear  that  the  Statute  has  propriore  vigore 
no  application  to  bills  in  equity  to  redeem.  It 
merely  furnishes  an  analogy  upon  which  courts 
of  equity  act.  The  analogy  rests  entirely  upon 
adverse  possession,  and  can  never  be  applied  to 
a  cose  like  thiB,where  the  possession,  instead  of 
being  adverse  (at  least  up  to  the  time  of  sale  in 
1844),  was  in  accordance  with  the  trust. 

Hughes  v.  Edtoarda,  9  Wheat.,  497. 

As  to  the  limitation  of  six  years  to  plaintiff's 
claim  for  the  proceeds  of  the  violation  of  the 
contract,  the  fact  on  which  it  is  founded  is 
negatived  entirely  by  the  appellant's  additional 
answer. 

The  proof  in  this  case,  that  the  discovery  of 
the  fraud  was  not  made  until  1851,  was 
complete.  The  lapse  of  time  as  an  equitable 
bar  cannot  be  set  up,  since  it  is  not  set  forth  as 
a  defense  in  the  answer. 

Piatt  V.  rattier.  9  Pet.,  418;  Story,  Eq.  PI., 
sec.  503. 

Upon  the  question  whether  oral  evidence  is 
admissible,  to  show  that  a  deed  absolute  on  its, 
face  was  in  fact  given  as  security  for  a  debt 
and  is  a  mortgage,  the  authorities  cited  in  the 
opinion  of  the  Circuit  Court  seem  conclusive, 
and  are  as  follows: 

Taylor  v.  Luther,  3  Sumn.,  339;  Jenkins  v. 
Eldredge,  8  Story,  393;  Conway  v.  Alexander, 
7  Cranch.  386;  Sfrngg  v.  Bank  of  Mt.  Pitas- 
ant,  14  Pet.,  801;  Morris  v.  Nixon.  1  How., 
186;  BussMy.  Southard,  13  How.,  189. 

To  extend  the  doctrine  beyond  this,  and  to 
allow  a  party  to  offer  parol  evidence  of  an 
agreement,  on  the  ground  that  the  mere  refusal 
to  acknowledge  or  perform  that  agreement 
(which  the  Statute  itself  declares  is  void), 
is  such  a'  fraud  as  will  avoid  the  Statute 
and  render  the  parol  evidence  competent, 
amounts  to  a  judicial  repeal  of  the  Statute. 

Upon  this  ground,  there  can  be  no  case  to 
which    the   Statute   of  Frauds  can  possibly- 
apply. 

In  England  it  has  been  uniformly  held  that 
parol  evidence  was  inadmissible,  except  to  show 
that  the  defeasance  was  omitted  through  fraud, 
accident  or  mistake. 

Walker  v.  Walker,  8  Atk.,  99;  Young  v. 
Peachy.  8  Atk.,  867;  Joynes  v.  Statham,  8 
Atk.,  389. 

And  the  great  preponderance  of  authority  in 
this  coimtry  is  to  the  same  effect. 

4  Kent's  Com.,  148;  3  Sto.  Eq.,  sec.  1018; 
Marks  V.  Pell,  1  Johns.  Ch.,  594;  Stetens  v. 
Cooper,  1  Johns.  Ch..  439:  Strong  v.  Mitchell,  4 
Johns.  Ch.,  187;  James  v.  Johnson,  6  Johns. 
Ch.,  417;  Bathbun  v.  Bathbun.  6  Barb.,  98; 
Webb  V.  Bice,  6  Hill,  319;  Uoyd  v.  Ex'rs  of 
Inglis,  1  Des.,  887;  Fitzpatriek  v.  Smith,  1 
Des.,  845;  Bond  v.  Susqvthannah  Co.,  6  Harr. 
&  J.,  138;  Watkins  v.  Slocket's  Admr.,  6  Harr. 
&  J.,  485;  Washburn  v.  MerrilU,  I  Day,  189; 
Brainerd  v.  Brainerd,  15  Conn..  586. 

In  Massachusetts  the  decisions  are  very 
pointed. 

Walker  v.  Locke,  5  Cusb.,  90;  Peabody  v. 
Tarbell,  8  Cush.,  336-882. 
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The  decision  of  Jvdge  Story,  in  Taylor  ▼. 
Luther,  2  Sumn.,  228,  is  inconsistent  with  the 
doctrine  stated  by  him  in  2  Sto.  Eq.,  sec.  1018. 

And  in  8  Story,  208,  he  said:  "In  Taylors. 
Luther  I  had  occasion  to  carry  the  doctrine  one 
step  farther." 

No  decision  of  this  court  authorizes  the  doc- 
trine which  the  complainant  must  maintain  in 
this  case. 

Conway' t  Ex'rt  r.  Alexcmder,  7  Cranch,  218, 
simply  decided  that  the  court  in  construing  an 
instrument  may  read  it  in  the  light  of  the  ex- 
trinsic circumstances. 

Mnru  y.  Mum,  1  How.,  118-188,  was  de- 
cided on  the  ground  that  the  letter  of  Nixon  to 
the  complainant  either  showed  that  transaction 
was  intended  as  a  mortgage,  or  that  Nixon  had 
a  design  to  mislead  the  complainant  into  that 
belief. 

In  Buttett  V.  Semtkard,  12  How.,  189,  a  writ- 
ten memorandum  was  given  bv  the  grantee, 
and  the  question  was  whether  the  transaction 
was  a  mortgage  or  a  conditional  sale. 

According  to  the  understanding  of  this  re- 
spondent, the  ground  of  that  decision  was, 
either  that  the  parties  did  intend  a  mortgage  in 
due  form,  and  that  through  mistake,  or  the 
fraud  of  Southard,  the  memorandum  failed  to 
be  so  expressed,  or  else  that  if  the  transaction, 
as  really  understood  by  the  complainant  at  the 
time  was  a  conditional  sale,  yet  that  the  bargain 
was  so  unconscionable,  and  took  such  ad- 
vantage of  the  complainant's  necessities,  that  it 
amonnted  in  equity  to  a  fraud;  otherwise,  if 
the  memorandum  did  show  a  conditional  sale, 
if  the  complainant  so  understood  it,  and  the 
iMtrgain  was  a  fair  one,  it  would  be  difficult  to 
conceive  upon  what  ground  it  could  be  set 
aside  and  held  to  be  a  mortgage  only. 

Mr.  Justice  HeLean  delivered  the  opinion 
of  the  conrt: 

This  is  an  appeal  from  the  decree  of  the  Cir- 
cuit Court  for  Masachusetts. 

The  bill  states  the  following  facts:  Nehe- 
mlah  Wyman  was  seised  in  fee  of  about  eleven 
and  a  half  acres  of  land  in  Charleston,  pur- 
chased by  him  of  Tuft's  administrator,  one  acre 
of  which  he  sold  to  Foster,  who  gave  a  mort- 
gage to  secure  the  payment  of  the  considera- 
tion of  $600,  which  sum  was  not  paid  when  due, 
and  he  entered  to  foreclose.  The  entire  tract, 
on  the  1st  of  December,  1820,  had  been  mort- 
gaged by  him  to  Francis  Wyman,  his  brother, 
to  secure  three  notes  of  that  date,  one  for  $678, 
payable  in  one  month :  another  for  $650,  paya- 
ble in  six  months;  the  third  for  $70430,  paya- 
ble in  one  year;  interest  to  be  paid  on  each  note 
semi-annually. 

Shortly  after  this,  Francis  Wyman,  by  his 
will,  dated  14th  .Tune,  1822,  devised  to  defend- 
ant, Babcock,  all  his  estate,  including  said  notes 
and  mortgage,  in  trust  for  testator's  wife  and 
children,  and  made  Babcock  his  executor. 
The  testor  died  in  August,  1822.  On  the  1st 
•f  December,  1824,  Nehemiah  paid  Babcock, 
as  trustee  and  executor,  the  note  for  $704  and 
interest;  and  from  time  to  time  paid  the  inter- 
est on  the  other  notes,  up  to  December,  1826. 

In  1825  or  1826,  Nehemiah  became  embar- 
rassed, and  having  entire  confidence  in  his 
brotherinlaw,  Babcock,  he,  by  deed,  26th 
April,  1826,  mortgaged  the  eleven  acres  of  land 
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as  securi^  of  a  note  to  Babcock  of  that  dale, 
for  $1,200,  payable  in  one  year,  with  interest. 
At  this  time,  little,  if  anything,  was  due  to 
Babcock,  but  it  was  understood,  between 
them,  that  Babcock  would  become  secnritv  for 
him,  or  advance  money  to  him,  the  mor^i^ 
to  stand  as  a  security.  Before  the  20th  of  ^<y 
vember.  1828.  Babcock  did  become  bound  for 
and  advanced  to  him  upwards  of  $400.  In  ad- 
dition to  this,  there  was  due  to  Babcock  as  ex- 
ecutor, for  rent,  $186.71.  On  a  settlement,  Ne- 
hemiah executed  to  Babcock  three  notes,  one 
dated  7th  November,  1828.  for  $486  79,  of 
which  $400.08  were  due  Babcock  individually, 
and  $86.71  to  the  heirs  of  Nehemiah  Wymao, 
Sr. ;  another  note  for  $8.10,  and  third  for  $50, 
due  to  the  heirs  of  the  same,  were  given. 

Nehemiah  being  thus  Indebted  to  Babcock. 
as  trustee  and  executor,  and  not  beingsble to 
pay  the  interest,  Babcock  and  William  Wyman, 
brother  of  Nehemiah,  urged  him  to  make  » 
clear  deed  in  fee  for  the  land  aforesaid,  to  Bab- 
cock, that  he  might  manage  and  improve  the 
same,  and  apply  the  rents  and  profits  to  pay  in- 
terest on  the  incumbrances,  and  to  the  gradual 
liquidation  of  the  principal.  And  finding  that 
this  conveyance  to  Babcock  was  made  a  condi- 
tion of  further  advances,  he  eventually  con- 
veyed the  estate  to  Babcock,  it  being  expressly 
agreed  by  Babcock,  that,  notwithstanding  the 
form  of  the  conveyance,  it  should  stand  as  se- 
curity only  for  the  suras  due  to  him. 

That  on  the  20th  of  November,  1828,  a  mem- 
orandum was  made  out  of  the  sums  thus  due, 
and  handed  to  Nehemiah,  as  evidence  of  the 
amount  for  which  the  land  was  held. 

At  the  time  this  deed  was  executed,  no  one 
of  the  notes  held  by  Babcock  was  surrendered, 
nor  the  mortgage  to  Francis  Wyman,  deceased. 
All  the  evidences  of  indebtedness  remained  in 
the  hands  of  Babcock',  Nehemiah  holding  only 
the  memorandum  of  the  sums.  The  total 
amount  of  the  notes  in  said  memorandum,  with 
interest  to  the  20lh  November,  1828,  amounted 
to  the  sum  of  $2,038.87. 

Upon  receiving  the  above  deed,  Babcock  Uxik 
possession  under  it,  not  only  of  the  eleven  acres, 
but  of  the  adjoining  acre,  mbcock,  it  is  alleged, 
received  annually,  from  sales  of  clay,  grass,  and 
ledge  stone,  from  the  land,  more  than  enough 
to  pay  interest  and  taxes.  Nehemiah  having 
removed  to  the  West,  regardless  of  his  trust, 
Babcock  sold  the  land  at  private  sale,  without 
notice  to  the  said  Nehemiah,  and  in  fraud  of 
his  rights,  for  $8,000. 

In  the  sale,  Babcock  represented  himself  lo 
be  the  sole  owner  of  the  premises.  On  the  4Ui 
of  February,  1853,  Nehemiah  conveyed  bis 
right  to  redeem  to  Edward  Wyman,  the  com- 
plainant, &c.  Within  two  years,  Babcock  liaa 
Cromised  William  Wvman,  acting  for  hii 
rother,  that  he  would  come  tu  an  account 
with  Nehemiah  for  the  price  of  the  land,  and 
pay  him  the  proceeds  of  the  sales,  deducting  the 
debts  aforesaid,  if  he  would  take  his  note;)  oo 
time ;  and  would  refer  the  question  of  amount 
of  rents  and  profits  to  the  arbitrament  of  neigh- 
bors. Babcock  has  frequently,  recently,  ad- 
mitted that  it  was  originally  intended  that  said 
deed  should  stand  as  security  for  the  amount 
set  forth  in  the  memorandum:  and  that  be 
always  intended  to  do  right  in  the  matter,  but 
thai  he  bad  been  advised  by  counsel,  that  the 
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Agreement,  not  being  in  writing,  could  not  be 
enforced,  and  this  was  Uie  reasan  lie  refused  to 
perforin  it. 

The  biU  prays  for  an  account,  and  the  de- 
fendant in  his  answer  admits  the  conveyance 
stated  in  the  bill,  and  that  the  land  was  subject 
to  the  mortgages.  He  avers  the  consideration 
named  in  the  deed  was  the  amount  then  due 
-defendant  in  his  own  right^  and  as  executor 
«nd  trustee;  and  the  further  sum  of  (8. 10,  due 
the  defendant,  and  $50  due  as  agent.  He  ad- 
mits no  additional  consideration  was  paid;  but 
he  states  the  land  was  not  worth  more  than  $1,- 
'900;  that  he  consented  to  receive  the  deed  in 
payment  of  the  sums  due  him  personally,  and 
upon  an  agreement  tltat  if  be  should  lie  able  to 
obtain  therefrom,  in  addition,  enough  to  pay 
the  sums  due  to  him  as  executor  and  trustee,  he 
would  pay  these  sums,  and  upon  no  other  trust 
or  oonodence  whatever. 

That  upon  the  delivery  of  the  deed,  he  can- 
oeled  the  notes  of  Nehemiah  held  in  his  own 
right,  and  either  surrendered  them  to  him  or 
drat  roved  them.  That  he  did  not  cancel  the 
notes  held  by  him  as  executor  or  trustee,  lie- 
cause  he  was  not  satisfied  that  he  should  receive 
onough  from  the  land  to  pay  the  same;  and  in 
order  to  prevent  the  presumption  tliat  he  had 
so  agreed  absolutely,  he  made  a  minute  thereon 
to  the  effect  that  he  did  not  guaranty  the  pay- 
ment thereof,  it  iMdng  the  understanding  be- 
tween him  and  Nehemiah,  that  Nehemiah 
should  be  personally  liable  therefor. 

That  he  made  no  other  agreement,  and  he  de- 
nies that  it  was  understood  or  agreed  tliat  the 
land  was  conveyed  to  him  on  the  trust  set  forth 
in  the  bill ;  but  msists  that  the  conveyance  was 
Absolute,  in  payment  of  the  sums  due  him,  and 
liabilities  incurred ;  and  the  only  understanding 
was,  that  if  the  defendant  should  realisse  there- 
from more  tlum  enough  to  pay  his  own  claims, 
Ite  would  pay  the  debts  due  him  as  executor  and 
trustee. 

Defendant  took  possession  of  the  land,  and  for 
-eight  years  occupied  it,  Nehemiah  never  claim- 
ing any  interest  in  it.  He  denies  the  allegations 
of  the  oil],  as  to  the  trust;  sets  up  the  defense, 
that  the  agreement,  not  being  in  writing,  can- 
not be  enforced.  He  denies  that  he  proposed 
-a  compromise,  if  bis  notes  would  be  taken 
on  time,  as  alleged,  and  he  pleads  the  Statute 
of  twenty  years'  limitation,  &c.,  and  avers  the 
profits  of  the  land  did  not  exceed  the  taxes,  &c. 

Three  points  may  be  considered  as  embracing 
the  merits  of  this  case: 

1.  Was  the  deed,  executed  by  Nehemiah  Wy- 
man  to  Babcock  for  the  eleven  and  one  half 
acres  of  ground,  given  in  trust? 

3.  Can  this  trust  be  established  by  parol  evi- 
dence? 

8.  Does  the  Statute  of  Limitation  or  lapse  of 
time  affect  the  complainant's  rights? 

No  one  can  read  the  history  of  this  case,  as 
stated  in  the  bill,  without  being  impressed  with 
the  confidential  relations  of  the  parties.  The 
jrrantorand  the  grantee  were  brothers-in-law, 
and  the  advisers  bore  the  same  rehition  to  the 
gnntee.  It  was  a  family  concern,  designed,  as  it 
would  seem  from  the  bill,  to  aid  an  embarrassed 
member  of  it,  without  a  probability  of  a  loss 
by  the  other  members. 

The  bill  charges,  when  the  deed  in  question 
was  executed,  the  sums  which  it  was  intended 
See  18  How. 


to  secure  were  stated,  and  handed  to  Nehemiah. 
This  is  not  denied  in  the  answer,  and  William 
Wyman,  the  brother,  being  present,  swears,  as 
a  witness,  to  the  sums  so  slated,  amounting  in 
the  whole  to  the  sum  of  $2,088.87,  the  consid- 
eration named  in  the  deed.  This  list  was  in  the 
handwritingof  theson  of  Babcock,  and  the  pa- 
per was  delivered  to  Nehemiah  in  the  prttsence 
of  the  witness.  The  deed  was  drawn  by  the 
witness,  and  he  knows  that  the  sums  name<l  in- 
cluded all  the  debts  which  Nehemiah  owed  to 
Babcock  individually,  or  as  trustee.  The  wit- 
ness remembers  Baticock  said,  after  the  state- 
ment was  made,  add  sixtv-two  cents  for  record- 
ing the  deed,  which  made  the  sum  inserted  as 
the  consideration  of  the  deed.  Nehemiah  hesi- 
tated to  sign  the  deed,  when  Babcock  said,  he 
can  have  the  land  again,  at  any  time  he  shall 
pay  the  debts  secured  by  it. 

The  answer  avers,  when  the  deed  was  exe- 
cuted, the  defendant  gave  up  the  notes  of  Ne- 
hemiah held  in  his  own  right,  and  either  sur- 
rendered ihem  to  him  ordestroyed  them.  But 
it  is  proved  by  the  same  witness  that  he  did 
neither.  These  notes  were  given  to  the  witness 
without  explaining  to  whom  they  belonged. 
Witness  supposed  they  belonged  to  the  estate 
of  Nehemiah  Wyman,  Sr. 

The  witness  says,  the  property,  at  the  time 
it  was  sold,  was  worth  thirteen  or  fourteen 
thousand  dollars,  and  that  it  was  sold  greatly 
below  its  value. 

The  bill  charges,  that  the  defendant  promised 
William  Wyman,  acting  for  his  brother,  that 
he  would  come  to  an  account  with  Nehemiah 
for  the  price  of  the  land,  and  pay  him  the  pro- 
ceeds of  sales.  This  is  dented  in  the  answer. 
William  Wyman  swears,  that  on  the  8th  of 
November,  1861,  he  showed  to  Babcock  the 
memorandum  of  the  sums  named,  to  secure  the 
payment  of  which  the  deed  was  executed.  He 
was  much  embarrassed,  and  admitted  the  hand- 
writing was  his  son's,  then  deceased.  He 
then  expressed  a  willingness  to  settle  it  up,  and 
asked  the  witness  how  shall  this  be  done? 
Witness  replied  that  he  should  first  charge 
Nehemiah  with  all  his  notes  and  interest,  and 
then  credit  him  with  the  proceeds  of  the  land, 
and  what  he  received  from  the  land,  with  in- 
terest, and  be  allowed  a  fair  compensation  for 
his  trouble.  He  then  said,  1  can't  tell  how 
much  I  have  received  from  the  land,  but  we 
will  leave  it  to  two  good  men;  and  that  he 
would  give  his  note  for  what  should  be  due. 

A  short  time  after  this,  Babcock  told  witness 
that  he  had  consulted  counsel,  who  advised  him 
to  pay  the  amount  due  the  estate  of  Nehemiah, 
Sr.,  atid  no  more;  and  this  he  offered  to  do,  if 
the  witness  would  execute  a  bond  of  indemnity 
against  any  further  claim.  Be  said  that  he  had 
been  advi»ed,  as  the  deed  was  absolute  on  its 
face  and  no  writing  showed  that  the  land  was 
conveyed  in  security  of  a  debt,  the  obligation 
could  not  be  enforced. 

The  witness  signified  to  Babcock,  some  time 
before  the  sale  of  the  land,  that  he  would  re- 
deem it  for  his  brother. 

Nehemiah  Wyman,  having  transferred  all 
his  interest  to  the  complainant,  was  examined 
as  a  witness,  who  stated,  at  the  time  he  exe 
cuted  the  deed  to  Babcock,  who  owed  him  as  an 
indidual,  as  executor  and  agent,  the  sum  of 
$2,088.87,  which  included  sixty-two  cenu  for 
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recording  the  deed:  and  that  sum  was  stated  as 
the  coosTderation  in  the  deed.  Of  this  sum, 
onlv  $4<i8.18  and  interest  were  due  to  Bab- 
ixx:k  in  his  individual  capacity. 

In  his  answer,  the  defendant  states  that  the 
oonveyance  was  made  in  payment  of  the  sums 
due  him  personally ;  that  he  did  not  cancel  the 
notes  held  by  bim  as  executor  or  trustee,  be- 
cause he  was  not  satisfied  that  he  should  receive 
enough  from  the  land  to  par  those  debts.  But 
the  proof  shows,  that  the  debt  due  him  as  ex- 
ecutor and  aeent,  and  also  his  individual  debt, 
were  all  includeid  in  the  consideration  named 
In  the  deed. 

The  defendant  made  no  advance  to  the  wit- 
ness on  the  note  and  mortgage  for  $1,200;  but, 
at  the  date  of  the  subsequent  conveyance,  the 
defendant  had  advanced  to  bim  $400.08,  and 
$8.10,  which,  as  above  stated,  constituted  the 
debt  due  to  the  defendant  on  his  personal  ac- 
count 

The  conveyance  was  made  to  the  defendant, 
the  witness  swears,  with  the  express  under- 
standing that  Babcock  was  to  have  the  entire 
management  of  the  land,  so  as  to  apply  the 
proceeds  in  payment  of  the  interest,  ana  witness 
was  to  have  the  land  again  on  paying  the  sums 
specified.  He  was  induced  to  make  the  con- 
veyance by  the  urgent  request  of  his  brother 
William,  and  Babcock;  his  brother  told  him, 
if  he  did  not  make  it,  he  would  not  assist  him 
in  his  pecuniary  matters.  On  the  execution  of 
th«  deed,  none  of  the  notes  held  by  Babcock 
wore  canceled,  or  surrendered  to  the  witness; 
but  they  are  still  held  against  him. 

The  witness  says  that  Babcock  promised  to 
keep  an  account  of  the  receipts  of  the  land  con- 
veyed to  him;  but  in  his  answer  he  says  he 
kept  no  account,  "because  the  land  and  rents 
and  profits  were  his  own,  without  any  liability 
to  account  to  anyone." 

Such  a  transaction  as  set  out  in  the  bill,  be- 
tween brothers-inUw,  in  the  nature  of  things, 
might  be  supposed  to  have  taken  place  in  the 
mutual  confidence  of  the  parties;  and  in  the 
final  adjustment  there  should  be  no  evasions  or 
subterfuges  to  gain  an  advantage.  So  far  as 
regards  the  deed  under  consideration,  all  the 
material  allegations  of  the  bill  are  proved,  and 
all  the  mateml  averments  of  the  answer  seem 
to  be  unfounded.  In  coming  to  this  conclu- 
sion, we  do  not  rest  alone  on  the  witnesses, 
Nehemiah  and  William  Wyman.  There  are 
strong  circumstances  which  corroborate  the 
witnesses,  and  satisfy  the  mind  beyond  a 
reasonable  doubt. 

In  his  answer,  the  defendant  avers  that  the 
land  was  conveyed  to  him  in  payment  of  the 
.sums  due  him  personally.  It  appears  from  the 
oaths  of  both  the  Wymans  that  this  is  not  cor- 
rect: and  in  addition,  it  is  shown  by  the  memo- 
randum made  out  at  the  time,  stating  the  sums 
for  which  the  land  was  conveyed,  in  the  hand- 
writing of  the  son  of  the  defendant. 

Taking  the  statement  of  the  defendant  as  true, 
that  he  did  not  intend  to  make  himself  respon- 
sible for  the  debt  due  to  him  as  executor  and 
agent  at  the  time  the  deed  was  executed,  pre- 
sents him  in  an  unfavorable  light.  The  land 
for  which  he  received  a  deed  from  Nehemiah 
Wyman,  he  was  aware,  had  been  previously 
mortgaged  to  secure  the  debt  in  his  hands  as 
executor  of  Francis  Wyman.    Cktuld  he  have 
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carried  out  this  declared  intention,  he  would 
have  been  unfaithful  to  the  trust  committed  to 
him. 

William  Wyman  seems  to  be  a  man  of 
of  business.  He  drew  the  conveyance  from  his 
brother  Nehemiah  to  his  brother-in-law  Bab- 
cock, and  be  took,  in  other  respects,  an  acUve 
agency  in  the  transaction;  and  he  states thefacts 
as  alleged  in  the  bill,  and  his  stat«ment  is  in 
every  respect  corroborated  by  his  brother  Ne- 
hemiah, and  although  the  trust  is  denied  in  the 
answer,  there  are  circumstances  4n  the  case 
which  go  strongly  to  establish  it. 

The  defendant  admitted  all  the  facts  to  Will- 
iam Wyman,  and  promised  to  settle  the  ac- 
count, and  spoke  of  the  principles  on  which  it 
should  be  aidjusted.  but  eventually  he  took 
refuge  under  the  Statutes  of  Frauds,  of  Limits- 
tions,  and  the  lapse  of  time.  We  think  there 
can  be  no  reasonable  doubt  that  the  deed  in  con- 
troversy was  intended  to  be  a  mortgage.  And 
this  brings  us  to  the  second  point  hi  the  m- 
quiry: 

Can  the  trust  be  established  by  parol  testi- 
mony? 

If  the  doctrine  of  this  court  is  to  be  adhered 
to,  as  laid  down  in  the  case  of  SuneUv.  8avA- 
ard,  12  How.,  164,  this  is  not  an  open  question. 
In  that  case  the  court  say:  "To  insist  on  what 
was  really  a  mortgage,  as  a  sale,  is  in  equity  a 
fraud. "  Xnd  in  wnway  v.  Alexander,  7  Cradch, 
288,  OhirfJuttiee  Marshall  says : ' '  Having  mid» 
these  observations  on  the  deed  itself,  the  cooit 
will  proceed  to  examine  those  Intrinsic  circum- 
stances which  are  to  determine  whether  it  wi* 
a  sale  or  a  mortgage."  In  Morri*  v.  Niton,  1 
How.,  128,  the  court  say:  "The  charge  against 
Nixon  is  substantially  a  fraudulent  attempt  to- 
convert  that  into  an  absolute  sale  which  wis 
meant  to  be  a  security  for  a  loan.  It  is  in  this 
view  of  the  case  that  the  evidence  is  admitted 
to  ascertain  the  truth  of  the  transaction,  though 
the  deed  be  absolute  on  its  face. " 

In  Edrington  v.  Harper,  8  J.  J.  Marshall, 
865.  the  court  say:  "The  fact  that  the  res) 
transaction  between  the  parties  was  a  borrow- 
ing and  lending,  will,  whenever  or  however  it 
may  appear,  show  that  a  deed  absolute  on  its 
face  was  intended  as  a  security  for  money;  and 
whenever  it  can  be  ascertained  to  be  a  security 
for  money,  it  is  only  a  mortgage,  however  art- 
fully it  may  be  disguised  " 

In  JerMru  v.  Eldredge,  8  Sto..  298,  Mr.  /m- 
tiet  Story  said:  In  4  Kent,  148,  6Ui  edit.,  it  is 
declared,  ' '  a  deed  absolute  upon  the  face  of  it, 
and  though  registered  as  a  deed,  will  he  valid 
and  effectual  as  a  mortgage  between  the  parties, 
if  it  was  intended  by  them  to  be  merely  a 
security  for  a  debt.  And  this  would  be  the 
case,  though  the  defeasance  was  by  an  agree- 
ment resting  in  parol;  for  parol  evidence  is  ad- 
missible to  show  that  an  absolute  deed  was  in- 
tended as  a  mortgage,  and  that  the  defeasance 
had  been  admitted  by  fraud  or  mistake."  In 
2  Sumn. ,  228,  282,  288,  Judge  Story  said :  "  It  is 
the  same,  if  it  be  omitted  by  design  upon  mut- 
ual oonfldence  between  the  parties;  for  the  vio- 
lation of  such  an  agreement  would  be  a  fraud 
of  the  most  fiagrant  kind,  originating  in  an 
open  breach  of  trust  against  conscience  and 
justice." 

In  /*by  V.  Foy.  2  Hay  w. .  141 :  "In  North  Caro- 
lina, it  is  said  the  law  on  this  subject  is  the  6am» 
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as  the  Enelish  law  was  before  the  Statute  of 
Frauds.ana  parol  declarations  of  trust  are  valid. " 
"  Where  a  testator  gave  by  will  all  bis  estate  to 
hb  wife,  having  confidence  that  she  would  dis- 
pose of  it  according  to  bis  views  communi- 
cated to  her,  and  it  bein^  alleged  that  the  tes- 
tator, at  the  time  of  makmg  the  will,  desired 
his  wife  to  give  the  whole  of  the  property  to 
B,  and  that  she  promised  to  do  it,  it  was  held, 
that  the  alle^ion  being  proved,  a  trust  would 
be  created  as  to  the  whole  of  the  property  in 
favor  of  B."  Podmorev.  Ounning,  7  Simons, 
044. 

Parol  proof  is  admissible  to  show  fraud,  and 
consequently  a  resulting  trust,  in  a  deed  abso- 
lute on  its  face,  notwithstanding  any  denial  by 
the  answer. 

Uoyd  V.  Spaet,  2  Atk.,  ISO;  Sou  v.  Jfowett, 
I  Wash.  (Va.),  14;  Watkitu  v.  Sicekttt,  6  Harr. 
&  J.,  436;  Strong  v.  SUviart,  4  John;.  Ch.,  167; 
Bngliih  v.  Lane,  1  Port.  (Ala.),  828. 

In  Baud  v.  McLean,  1  Johns.  Ch.,  682,  it 
was  held,  after  an  examination  of  the  cases, 
"  that  a  resulting  trust  might  be  established  by 
parol  proof,  not  only  a^inst  the  face  of  the 
deed  itself,  but  in  opposition  to  the  answer  of 
the  nominal  purchasers  denying  the  trust,  and 
efven  after  the  death  of  such  purchaser."  The 
Statute  of  Frauds  in  Rhode  Island  contains  no 
exception  in  favor  of  resulting  trusts,  bat  Mr. 
JtuUee  Story  considered  the  exception  immate- 
rial, for  it  has  been  deemed  merely  affirmative 
of  the  general  law.     1  Sumn.,  187. 

Where  the-trustee  misapplies  the  fund,  it  may 
be  followed,  however  it  may  have  been  invest- 
ed, by  parol,  as  between  the  parties,  or  a  pur- 
chaser with  notice.  So,  where  an  estate  was 
purchased  in  the  name  of  one  person,  and  the 
consideration  came  from  another,  a  resulting 
trust  may  be  established  bv  parol — and  in  all 
cases  where  there  is  a  resulting  trust. 

In  Hayworth  v.  Worthington,  5  Blackf.(Ind.), 
861,  it  was  held  that  parol  evidence  is  admis- 
sible to  prove  that  bill  of  sale  of  goods,  absolute 
on  its  face,  was  intended  by  the  parties  to  be 
only  a  mortgage.  The  court  say  these  decLnions 
are*founded  upon  the  assumption  that  the  ad- 
mission of  such  evidence  is  necessary  for  the 
prevention  of  fraud. 

Cas.  temp.  Talb.,  62;  King  v.  Newman,  2 
Hunf..  40;  Slrmg  v.  Stewvrt,  4  Johns.  Ch., 
167:  Dunham  v.  Dey,  15  Johns.,  555;  Walton 
V.  OrorUy"!  Adm'r,  14  Wend.,  68;  Van  Buren 
▼.  Olnutead,  5  Paige,  9. 

Ib  the  case  of  Overton  «.  Bigelvw,  3  Yerger, 
818,  it  was  held,  "that  an  absolute  bill  of  sale 
of  negroes  may  be  converted  into  a  mortgage 
by  a  parol  agreement  to  allow  the  conveyor  to 
redL-em ;  and  this  agreement  may  be  inferred 
from  the  price  given,  and  the  mode  of  dealing 
between  the  parlies." 

The  case  of  Walker  v.  Loeke  et  al.,  5  Gush., 
90,  is  considered  as  having  no  application  to  the 
case  before  us.  It  is  well  known  that  until 
within  a  few  years  the  courts  of  Massachusetts 
had  no  chancer)' jurisdiction.  The  jurisdiction, 
when  first  conferred  by  statute,  was  limited  to 
cases  of  specific  execution  of  contracts  and 
trusts,  not  including  fraud  as  a  ground  of  relief. 
Within  some  one  or  two  years  past,  the  juris- 
diction has  been  extended  to  frauds,  but  this 
has  been  done  since  the  decision  in  the  case 
above  cited. 

See  19  How. 


If  the  decision  had  been  made  since  the 
extension  of  the  jurisdiction  beyond  the  con- 
struction of  the  local  statutes,  we  should 
consider  it  only  as  the  decu>ion  of  a  highly  re- 
spectable and  learned  court.and  not  as  a  rule  of 
decision  for  this  court. 

It  is  admitted  that  the  authorities  on  the 
question  before  us  are  conflicting  in  this  country 
and  in  England;  but  as  this  court  in  several 
cases  have  decided  the  point,  and  it  is  now  and 
has  been  for  several  years  past  a  rule  of  decis- 
ion, we  are  not  prepared  to  balance  the  state 
authorities,  with  the  view  of  ascertaining  on 
which  side  the  scale  preponderates. 

The  third  point  regards  the  lapse  of  time  and 
the  Statute  of  Limitations. 

In  his  answer,  the  defendant  avers  that  the 
pleadings  show  a  pussession  by  him  of  more 
than  twenty  years  before  the  institution  of  this 
suit,  and  that  that  possession  has  never  been 
disturbed;  and  also  thAt  the  proceeds  of  sale 
were  received  more  than  six  years  before  the 
bill  was  filed,  and  these  facts  are  relied  on  to 
bar  the  right  of  the  complainant. 

It  is  clear  that  the  Statute  cannot  constitute 
a  bar  in  the  present  case.  Courtsof  equity  ap- 
ply the  Statute  by  analogy  to  cases  at  law ;  but 
in  this  case,  the  trust  being  established,  there 
was  no  advene  possession  in  favor  of  which  the 
Statute  could  run.  The  possession  was  consist- 
ent with  the  intentions  of  the  parties,  until  the 
fraud  was  discovered,  in  1851.  Nor  can  the 
Statute  bar  the  right  of  the  complainant  to- the 
proceeds  of  the  land,  as  Babcock  was  bound  to 
apply  these  to  the  payment  of  interest  on  the 
debt,  and  in  discharge  of  the  principal. 

The  decree  of  the  OCreuit  Court  it  affirmed, 
ieith  eotti. 

Mr.  JtuUee  Catron,  dissenting: 

The  opinion  just  pronounced  miuntains  that 
a  deed  in  fee,  without  conditions,  and  made  in 
that  form,  according  to  an  agreement  of  the 
parties  at  the  time,  may_  be  proved  to  have  been 
a  mortgage  by  parol  evidence,  establishing  that 
a  defeasance  was  part  of  the  agreement  when 
the  absolute  deed  was  executed;  but  that  it  was 
left  out  by  design.  And  that  this  parol  proof 
may  be  made,  after  the  lapse  of  more  tlian 
twenty  years  from  the  date  of  the  deed  before 
the  grantee  was  sued ;  he  having  been  in  pos- 
session of  the  land  conveyed,  holding  it  under 
the  deed  from  its  date  up  to  the  time  when  the 
suit  was  brought. 

The  defendant  (among  other  things)  relied 
on  the  Statute  of  Frauds  as  a  defense  to  the 
suit.'  Lord  Hardwicke  lays  down  the  rule  in 
Montaeuie  v.  MaavieU,  1  P.  Williams,  618,  to 
be,  that  where  there  was  no  fraud  or  mistake 
in  the  original  transaction,  and  the  word  or 
promise  of  the  defendant  was  relied  on,  the 
Statute  of  Frauds  declares  such  promise  void, 
and  equity  will  not  interfere.  And  in  this 
doctrine  I  understand  the  Supreme  Judicial 
Court  of  Massachusetts  to  concur. 

Walker  v.  Loeke,  6  Cush.,  90. 

The  e£Fect  of  the  defeasance  here  set  up,  by 
parol  evidence,  is,  that  it  defeats  the  absolute 
deed,  and  makes  it  void  on  payment  of  a  sum 
of  money.  On  general  principles  the  rule  is, 
that  where  there  is  a  written  contract,  all  ante- 
cedent propositions,  negotiations,  and  parol  in- 
terlocutions, on  the  same  subject,  are  deemed 
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to  be  merged  in  such  contract.  1  Story's  Com. , 
p.  173,  sec.  160;  2  Story,  p.  286,  sec.  1018. 

There  must  be  fraud  or  mistake  in  making 
the  agreement,  if  it  can  be  reformed,  id.,  sec. 
167,  p.  169. 

I  think  the  parol  proof  was  inadmissible  both 
by  the  Statute  of  Frauds  of  Massachusetts,  and 
according  to  the  general  rule  referred  to;  and 
that  the  decree  should  be  reversed,  and  the  bill 
dismissed. 

Mr.  JiuHee  Campbell,  dissenting: 

The  defendant,  in  the  year  1828,  entered 
upon  the  land  conveyed  to  him  by  Nehemiah 
Wyman,  and  retained  it  until  1844.  He  then 
sold  it  as  his  own  property,  and  appropriated 
the  price  to  his  own  use.  During  this  whole 
period,  there  was  no  act  on  theptftof  Wyman 
from  which  the  relation  of  a  mortgagor  or 
debtor  can  be  inferred,  and  no  account  was 
rendered  by  the  defendant,  nor  was  any  act 
performed  by  liim  inconsistent  with  his  deed. 

The  evidence  relied  on  to  engraft  a  trust  on 
this  deed,  consists  of  .conversations  reported  by 
Nehemiah  Wyman,  the  debtor,  and  his  brother 
William,  as  contemporaneous  with  the  deed, 
and  other  convereaaons  reported  by  William 
Wyman  as  occurring  in  1844  and  1861 ;  and  also 
the  statements  of  the  answer. 

No  intercourse  between  Nehemiah  Wyman 
and  the  defendant  took  place  between  1824  and 
1861,  directly  or  medktely,  relative  to  this 
subject. 

The  witness,  Nehemiah  Wyman,  is  not,  in 
mv  opinion,  a  competent  witness.  This  suit 
is  brought  by  his  son  upon  an  assignment  made 
after  the  controversy  had  commenced,  and  with 
the  acknowledged  purpose  of  using  his  father 
as  a  witness. 

It  was  found  that  safflciest  evidence  did  not 
exist  to  support  the  claim,  and  machinery  was 
resorted  to,  calculated  to  introduce  the  evils  of 
champerty  and  maintenance. 

The  witness  sold  his  claim,  with  a  concession 
to  the  assignee  to  employ  him  as  a  witness  to 
establish  it. 

Such  a  practice  holds  out  to  parties  a  strong 
temptation  to  commit  perjury. 

BeU  V.  Smith,  6  B.  <fc  C,  188,  J.  Bayley's 
Opinion;  Mauiy  v.  Mamm,  8  Port.  (Ala.),  212; 
OUflon  V.  Sharpe,  16  Ala.,  618;  1  Penn.,  214; 
12  Pet.,  140. 

The  testimony  of  Edward  Wyman  is  open  to 
much  observation ;  and  I  feel  entirely  indisposed 
to  rest  a  decree  upon  his  evidence.  Nor  do 
I  see  intrinsic  di£9culties  in  the  inconsistencies 
of  the  answer.  I  cannot  shut  my  eyes  to  the 
fact  that  nothing  has  been  done  between  these 
parties  for  above  twenty-three  years  inconsist- 
ent with  the  relations  of  vendor  and  vendee,  or 
consistent  with  the  relations  of  creditor  and 
debtor,  except  the  detention  of  the  evidence  of 
the  original  debt  by  the  defendant,  and  the 
most  important  part  of  that  evidence  was  can- 
celed in  1880  by  him. 

I  dissent  from  the  opinion  of  the  court  in  ref- 
erence to  the  lurisdlction  of  the  Circuit  Court 
of  the  United  States  in  Massachusetts.  It  is 
admitted  that,  in  the  courts  of  Massachusetts, 
tliis  trust  could  not  be  incorporated  into  the 
deed.    The  Statute  of  Frauds  prevents  it. 

WcOJcer  v.  Loeke,  6  Cush.,  90. 

This  Statute  constitutes  a  rule  of  property 


for  the  State.  In  the  present  case,  the  subject 
of  the  suit  is  a  contract  made  in  Maasachuaetts, 
by  citizens  of  that  State,  and  affecting  the  title 
to  real  propertv  there.  In  my  opmion,  the 
statute  law  of  Massachusetts  furnishes  a  rule  of 
decision  to  the  courts  of  the  United  States. 

AtTg—S  Cnrt.  886. 

ated-«  WaU„  tiB;  U  WaU.,  UO;  »  Cliff., 0,61. 


EDWAItD  FIELD,  Plff.  in  Br., 

V. 

PARDON  G.  8BABURY  etal. 

(See  S.  0..  19  How..  XO-tU.) 

Third  party  eannot  ram  in  ^ectment  th»  quetUon 
of  fraud  betieeen  grantor  andgrantM—paltnt 
eannot  be  eoOaterally  avoided  at  late  for  fiwid 
— California  Act. 

When  a  grant  or  patent  for  land,  or  leglslatiTe 
oonflrmatioD  of  titles  to  land,  has  been  Hveo  ij 
the  soverelirnt7  or  legislative  authority  onlf  har- 
inv  the  rigiot  to  make  it,  without  anr  provitioa 
havingr  l>eeD  made  in  the  patent,  or  by  toe  Uw,  to 
inquire  into  its  fairness  as  between  the  gnmtor 
and  grrantee,  or  between  third  parties,  a  third  party 
cannot  raise  in  ejeotment  the  question  of  fraud  at 
between  the  grraotor  and  grantee,  and  thus  look 
beyond  the  patent  or  ^rant. 

It  is  a  question  exclusively  between  the  sover- 
eiffnty  making  the  grant  and  tbenantee. 

A  iratent  cannot  be  avoided  ooUaterallyat  lav 
for  fraud.  The  California  Act  of  March  St,  ISSl, 
makes  a  direct  irrant  of  all  lands  of  the  kind  men- 
tioned therein,  which  had  been  sold,  registered,  to. 

Argued  May  It,  1866.  Decided  Feb.  19, 

1867. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  California. 

The  case  is  stated  by  the  court. 

Mettn.  R.  A.  Itookwood  and  Hr.  BUir, 
for  the  plaintiff  in  error; 

The  title  sought  to  be  impeached  is  a  direct 
grant  by  statute,  equal,  and  indeed  superior  in 
grade,  to  a  patent  emanating  from  a  state. 

10  Johns.,  133;  12  Johns.,  81:  6  Pick..  414; 
2  How.,  819. 

Neither  at  law  nor  in  equity  can  a  deed, 
much  leas  a  patent  or  grant  by  statute,  good 
on  its  face,  be  collaterally  impeached  by  extrin- 
sic evidence  of  fraud. 

7  Wheat.,  212;  5  How.,  148;  11  How.,  553; 
22  Eng.  L.  &  Eq.,  828;  28  Eng.  L.  &  Eq..  487; 
26  Eng.  L.  &Eq.,  509:4Bibb,  829;7B.  Moil, 
80;  6  Johns.,  48:  10  Johns.,  28;  12  Johns..  88: 
1  Doug.,  19;  21  Eng.  L.  &  Eq.,  420;  17  Eog. 
L.  &  ^..  867. 

The  construction  of  the  Act  of  March  86, 
1861,  as  of  other  statutes,  was  matter  of  law 
for  the  court.  The  Circuit  Court  violated  this 
fundamental  rule  by  leaving  to  the  jury  the 
question  whether  the  Leavenworth  grant  ww 
within  the  Act,  and  making  it  depend  od  their 
opinion  as  to  the  fairness  of  that  grant  in  it* 
inception. 

The  Statute  is  a  direct  grant  The  Leawffl- 
worth  grant,  its  confirmation  by  the  council, 
and  registry  in  a  book  of  record,  are  only  im- 
portant as  describing  the  grantee  of  the  tstate. 
The  language  being  clear,  It  is  not  allowable  to 

NOTB.— Po<«nt»  /or  land*  nxtube  set  lutdc  /or/nmi 
See  note  to  Miller  v.  Kerr,  20  U.  8.  (T  Wheat.).  I- 
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qualify  or  restrict  its  operation  by  interpreta- 
Qon. 

10  English  L.  &  £q.,  468.,  601;  11  Jb.,  466; 
14 /ft..  308;  19  iJ.,  484. 

The  Statute  is  a  gratuitous  donation. 

17Eng.,  L.  &Eq.,857. 

The  court  has  no  power  to  annex  the  condi- 
tion of  good  faith  in  construing  this  Statute. 

26  Eng.  L.  &  Eq.,  117;  1  Tyr.,  16. 

The  various  Acts  of  Congress  confirming 
classes  of  French  and  Spanish  grants,  are  con- 
clusive in  favor  of  plaintiff  in  error,  as  to  this 
queetion  of  construction. 

8  Stat,  at  L.,  121.  820,  700;  6  Stat,  at  L„ 
126;  16  How.,  64,  494. 

Mr.  S.  W.  Holladay,  for  defendants  in 
error: 

A  deed  void  by  reason  of  fraud  cannot  be 
made  valid  by  an  Act  of  the  Legislature,  so  as 
to  affect  the  rights  of  third  parties. 

Smith  V.  Morte,  2  Cal.,  624. 

The  papers  of  the  defendant  in  error  do  not 
contain  the  substance  required  bv  the  Statute 
as  the  basis  of  title,  and  we  seeli  by  any  legal 
tests  to  examine  the  nature  of  their  papers, 
that  the  court  may  know  whether  their  pre- 
tended grant  is  such  a  grant  ss  the  Statute 
means.  If  the  grant  were  stolen  and  not  de- 
livered by  the  alcalde,  it  would  not  be  "a 
j^nt"  within  the  meaning  of  the  Act.  So, 
also,  if  it  had  been  made  by  Leavenworth  after 
he  went  out  of  oflSce,  and  antedated,  such  proof 
of  fraud  was  admissible  in  this  case,  as  going 
to  the  very  substance  of  the  defendant's  title. 

/'ferTUor  »case,  8  Co.,  77;  Merrill  v.  Mtaeham, 
6  Day,  846;  Hoia  v.  Holeomb,  8  Post.,  N.  H., 
664;  Greathoute  v.  Dunlap,  8  McL.,  808. 

The  counsel  then  argue»  that  the  defendants 
were  not  within  the  Act  of  March  26, 1861. 

Mr.  JvMfi*  Wayne  delivered  the  opinion  of 
the  court; 

This  case  has  been  brought  to  this  court  by 
writ  of  error  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  California. 

The  circumstances  disclosed  by  the  record, 
and  the  documentary  evidence  introduced  by 
the  parties  in  support  of  their  respective  rights 
to  the  land  in  controversy,  make  an  extended 
statement  necessary,  in  order  that  the  points  de- 
cided may  be  understood. 

The  defendant  in  error  brought  into  the  Cir- 
cuit Court  an  action  of  ejectment  against 
Wyman  and  others,  tenants  of  the  plaint- 
iff in  error,  to  recover  the  possession  of  lot  No. 
464,  it  being  a  sutidivision  of  a  lot  of  one 
hundred  varai  square,  numbered  456,  of  the 
San  Francisco  beach  and  water  lots.  Field, 
the  plaintiff  in  error,  was  admitted  to  defend, 
and  a  verdict  having  been  given  for  the  plaint- 
iffs below,  it  was  agreed  by  a  stipulation  in  the 
record  that  this  writ  of  error  should  be  present- 
ed by  Field  alone,  without  joining  the  other 
defendants. 

Both  parties  claimed  title  under  an  Act  of 
the  Legislature  of  California,  passed  the  26th 
March,  1851,  entitled  "An  Act  to  provide  for 
the  disposition  of  certain  property  of  the  State 
of  California,"  the  provisions  of  which/  so  far 
as  they  relate  to  this  cause,  are  as  follows: 

The  1st  section  of  the  Act  describes  the  land 
to  be  disposed  of;  and  the  2d  section  is,  that 
"  the  use  and  occupation  of  all  the  land  de- 
See  19  How. 


scribed  in  the  1st  section  of  the  Act  is  hereby 
granted  to  the  City  of  San  Francisco  for  the 
term  of  ninety-nine  years  from  the  date  of  this 
Act,  except  as  hereinafter  provided;  all  the 
lands  mentioned  in  the  1st  section  of  this  Act, 
which  have  been  sold  by  authority  of  the 
aj/untanuento,  or  town  or  city  council,  or  by 
any  alcalde  of  the  said  town  or  city,  at  public 
auction,  in  accordance  with  the  terms  of  the 
grant  known  as  Kearney's  grant  to  the  City  of 
San  Francisco,  or  which  nave  been  sold  or 
granted  by  any  alcalde  of  the  said  City  of  San 
Francisco,  and  confirmed  by  the  ayuntamUnt>, 
or  town  or  city  council  thereof;  and  also  regis- 
tered or  recorded  in  some  book  of  record  now 
in  the  oflSoe  or  custody  or  control  of  the  Re- 
corder of  the  County  of  San  Francisco,  on  or 
before  the  third  day  of  April,  A.  D.  one  thou- 
sand eight  hundred  and  fifty,  shall  be,  and  the 
same  are  hereby  granted  and  confirmed  to  the 
purchaser  or  purcnasers  or  grantees  aforesaid, 
by  the  State  relinquishing  the  use  and  occupation 
of  the  same  and  her  interests  therein  to  the  said 
purchasers  or  grantees,  and  each  of  them,  their 
heirs  and  assigns,  or  any  person  or  persons  hold- 
ing under  them,  for  the  term  of  ninety-nine 
years  from  and  after  the  passage  of  thk  Act." 

Sec.  3.  "That  the  original  deed,  or  other 
writtten  or  printed  instrument  of  conveyance, 
by  which  any  of  the  lands  mentioned  in  the 
first  section  of  this  Act  were  conveyed  or  grant- 
ed by  such  common  council,  ayuntamiento,  or 
alcalde,  and  in  case  of  its  loss,  or  not  being 
within  the  control  of  the  party,  then  a  record 
copy  thereof,  or  a  recora  copy  of  the  ma- 
terial portion  thereof,  properly  authenticated, 
may  be  read  in  evidence  in  any  court  of  justice 
in  this  State,  upon  the  trial  of  any  cause  in 
which  the  contents  may  be  important  to  be 
proved,  and  shall  be  prima  fabte  evidence  of 
title  and  possession,  to  enable  the  plaintiff  to 
recover  the  possession  of  the  land  so  granted." 

Kearney's  grant  mentioned  in  the  Act  was 
read  in  evidence  at  the  trial  by  the  plaintiffs  in 
the  action;  it  is  dated  March  lOtb,  1847,  and  ia 
as  follows: 

"  I,  Brigadier  Qeneral  S.  W.  Kearney,  Gov- 
ernor of  California,  by  virtue  of  authority  in 
me  vested  by  the  President  of  the  United  Stntes 
of  America,  do  hereby  grant,  convey,  and  re- 
lease, unto  the  Town  of  San  Francisco,  the  peo- 
ple or  corporate  authorities  thereof , all  the  right, 
title,  and  interest  thereof,  of  the  Government 
of  the  United  States,  and  of  the  Territory  of 
California,  in  and  to  the  beach  and  water  lots 
on  the  east  front  of  said  Town  of  San  Francisco, 
including  l)etween  the  points  known  as  the  Rin- 
con  and  Fort  Montgomery,  excepting  such  lots 
as  may  be  selected  for  the  use  of  the  general 
government  by  the  senior  officers  of  the  army 
and  navy  now  there,  provided  the  said  ground 
hereby  ceded  shall  be  divided  into  lots,  and 
sold  by  public  auction  to  the  highest  bidders, 
after  three  mouths'  notice  previously  given. 
The  proceeds  of  said  sale  to  be  for  the  benefit 
of  the  Town  of  San  Francisco."  Record,  pp, 
25.26. 

It  was  agreed  by  the  parlies  at  the  trial  (see 
Record,  p.  24)  that  the  lot  sued  for,  is  included 
in  the  1st  section  of  the  Act  of  March  26, 
1861,  already  cited,  and  also  within  the  locali- 
ty of  the  Kearney  grant;  that  it  is  no  part  of 
any  government  reservation;  and  that  on  the 
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9tb  of  September,  18S0,  when  California  was 
admitted  as  a  State  into  the  Union,  the  lot  was 
below  high  water  mark. 

In  order  to  show  Ihemselves  entitled  to  the 
lot  in  question  under  the  2d  section  of  the 
Act  cti^,  the  plaintiffs  below  produced  the  fol- 
lowing documents: 

1.  A  grant  by  John  W.  Geary,  first  alcalde 
of  San  Francisco,  to  Thomas  Sprague,  dated 
January  8d,  1850,  reciting  the  Kearoey  grant, 
calling  ita  "decree,"  and  that  by  virtue  tlwreof, 
and  by  direction  of  the  ayuntamiento,  a  certain 
portion  of  said  ground,  duly  divided  into  lota 
as  aforesaid,  after  notice,  as  required  by  the 
"  decree  "  or  grant,  had  been  exposed  to  sale  at 
public  auction,  in  conformity  with  it,  on  the 
8d  day  of  January,  1850;  and  that  one  of  the 
lots,  numbered  on  the  map  646,  had  been  sold 
to  Thomas  Sprague  for  f  1,700,  for  which  he 
had  |)aid  in  cash  f  426,  and  had  obliged  himself 
to  pay  the  sum  of  $1,275  in  three  equal  install- 
ments, on  the  8d  of  April,  3d  of  July,  and  the 
8d  of  October;  that  Sprague  then  received  a 
a  grant  for  the  lot  to  him,  his  heirs  and  assigns, 
forever,  of  all  the  estates  that  the  Town  of  San 
Francisco  had  in  the  same,  as  fully  as  the  same 
was  held  and  possessed  by  it,  subject  to  a  pro- 
viso that  the  grant  was  to  be  void  for  failure  to 
pay  the  installments.     Record,  p.  19. 

The  foregoing  document  or  grant  was  not 
recorded  or  registered,  nor  was  any  evidence 
given  that  three  months'  notice  of  the  sale  had 
been  givun,  other  than  the  recitals  in  the  grant. 

2.  The  plaintiff  introduced  a  deed  from 
Sprague  to  Seabury,  Oifford  and  one  Horace 
Oushee,  dated  May  17,  1850,  conveying  to 
them  in  fee  all  his  right  aud  title  to  the  lot  sued 
for,  and  also  another  lot,  No.  450,  for  the  sum 
of  $4,000,  with  a  provision  that  they  should 
pay  $1,560  of  the  installments  payable  to  the 
town. 

The  plaintiffs  then  introduced  a  deed  from 
Horace  Oushee  to  the  plaintiff  Parker,  convey- 
ing to  Parker  in  fee  all  his  right  and  title  to  the 
water  lot  No  464,  for  the  consideration  of  $100, 
which  was  dated  April  20th,  1865.     Rec,  23. 

Receipts  by  the  city  officers  for  three  of  the 
installments  of  the  purchase  money,  dated  the 
8d  April,  8d  July  and  8d  October,  were  in- 
dorsed upon  the  grant. 

The  plaintiffs  then  rested  their  case  upon  the 
foregoing  evidence.  Rcc.,  p.  26. 

Two  grounds  of  defense  were  relied  upon  by 
the  defendants — First,  that  the  Gleary  grant 
was  not  within  the  Act  of  March  26,  1851,  for 
want  of  the  notice  of  sale  required  by  the 
Kearney  grant;  and  also  that  it  had  never  been 
registered  and  recorded,  as  the  Act  required, 
in  some  book  of  record  now  in  the  office  now  in 
the  custody  or  control  of  the  Recorder  of  the 
County  of  San  Francisco,  on  or  before  the  third 
day  of  April,  one  thousand  eight  hundred  and 
fifty.  Second,  that  the  defendants  and  .those 
under  whom  thev  claimed  had  a  good  title  to 
the  premises  under  the  provisions  of  the  Act  of 
March  26,  1851.  They  also  relied  upon  a  pos- 
session of  the  premises  for  five  years  prior  to 
the  institution  of  the  suit.  To  prove  their  title 
the  defendants  gave  in  evidence  the  following 
documents : 

1st.  A  grant  of  the  lot  one  hundred  varat 
square  (of  which  the  lot  in  question  was  a  sub- 
division), dated  September  25th,  1848,  by 
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Leavenworth,   Alcalde  of  San  Francisco,  to 
Parker,  upon  the  petition  of  the  latter  both 
written  on  the  same  sheet,  as  follows: 
"ToT.  N.  Leavenworth,  Alcalde  and  Chief 
Magistrate,  District  San  Francisco: 

Your  petitioner,  the  undersigned,  a  citizen 
of  California,  respectfully  prays  the  prrant  of  a 
title  to  a  certain  lot  of  land  in  the  vicinity  of 
the  Town  of  San  Francisco,  containing  one 
hundred  vora*  square,  and  bounded  on  the  north 
by  Washin|;ton  Street,  on  the  west  by  a  street 
dividing  said  lot  from  the  beach  and  water  sur- 
vey, on  the  south  by  Clay  Street,  and  oa 
the  east  by  unsurvcyed  land,  and  numbered 
on  the  plan  marked  on  page  one  <1)  of  district 
records  as  four  hundred  and  flfty-dx  (456). 
WiiiLiAM  C.  Parker." 

On  the  same  day  the  grant  was  made  as  fol- 
lows : 

"  Tkrbitort  of  California,  1 

District  of  San  Fbancisco,  \ 

Sept.  25,  A.D.  1848.  J 

Know  all  men  by  these  presents,  that  Wiil- 
iam  C.  Parker  has  presented  the  foregoioi; 
petition  for  a  grant  of  land  in  the  vicinity  of  the 
Town  of  San  Francisco,  as  therein  described; 
therefore,  I,  the  undersigned,  alcaldeand  magis- 
trate of  the  district  of  San  Francisco,  in  Upper 
Califomia.do  hereby  give,  and  grant  and  convey 
unto  the  said  William  C.  Parker,  his  heirs  and 
assigns,  forever,  the  lot  of  ground  as  set  forth 
in  Uie  petition,  hy  a  good  and  sufficient  title, 
in  consonance  with  the  established  customs 
and  regulations,  being  one  hundred  varat 
square,  lying  and  lieing  situated  in  the  eastern 
vicinity  of  San  Francisco,  and  outside  the  limits 
of  the  water  lot  survey. 

In  testimony  whereof,  I  have  hereunto  set 
my  hand,  as  alcalde  and  chief  magistrate  of  the 
district  aforesaid. 

Done  at  San  Francisco,  the  day  and  year 
above  written. 

T.  M.  Leavknwokth. 

Recorded  in  the  alcalde's  office,  in  book  F  of 
land  titles,  on  page  numt>er  18,  at  10^  o'clock 
A.M.,  November  28.  1849. 

Office  First  Alcalde. 

A.  Bowman,  Reg.  Cl'k." 

Then  the  defendants  called  Parker  as  a  wit- 
ness to  prove  the  execution  of  the  grant  in  the 
manner  and  at  the  time  as  has  been  just  stated, 
producing  at  the  same  time  a  deed  from  Parker 
to  Leavenworth,  dated  the  26th  September, 
1848.  and  Parker  certified  it  had  been  executed 
by  him. 

It  was  also  proved  that  Leavenworth  con- 
veyed the  premises  to  George  W.  Wright,  by 
deed  dated  the  Ist  December,  1849.  Wright 
conveyed  one  undivided  half  of  the  lot  in  fee 
to  Charles  T.  Botts,  and  the  other  undivided 
half  of  the  same  to  Edward  Field,  the  now 
plaintiff  in  error,  except  two  lota  or  subdi- 
visions of  the  same,  numbered  467  and  468.  A 
deed  from  Bott<>.  dated  1st  October,  1853.  to 
Joseph  C.  Palmer  and  Wright,  conveying  to 
them  in  fee  the  one  undivided  half  of  said  lot, 
except  the  subdivisions  467  and  468,  for  the 
consideration  of  $40,000,  reciting  the  premises 
conveyed  to  be  ten  water  lots,  and  that  Botts 
derived  title  through  the  deed  from  Wright 
to  him  ;  and  Palmer  then  conveyed  the  list- 
mentioned  premises  as  they  held  them  to  Field, 
the  pl^ntiff  in  error,  for  $75,000,  without  any 
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recital  of  the  precedinx  conveyances,  and  the 
same  was  recorded  on  the  12th  January, 
ISM,  the  day  of  the  execution  of  the  deed. 
It  is  as  well  to  remarlc  that  all  of  the  deeds  just 
mentioned  were  In  the  County  Recorder's  office. 
It  was  also  agreed  by  the  parties,  in  writing, 
that  the  original  defendants  in  the  action  were 
in  possession  of  the  premises  under  leases  from 
PMeld,  the  plaintiff  in  error,  the  production  of 
the  leases  being  dispensed  with.  Record,  p. 
25,  4th  clause  of  the  stipulation. 

The  defendants  al?o  gave  in  evidence  book  B 
of  the  district  records,  page  1,  kept  in  the  al- 
calde's office,  and  as  such  turned  over  to  the 
recorder  of  the  County  of  San  Francisco,  upon 
the  organization  of  that  office  in  May,  1860,  to 
prove  from  it  that  there  had  been  a  certificate 
of  the  Leavenworth  conveyance  of  the  land  to 
Parker,  contemporary  with  the  execution  of  it. 
The  authenticity  of  the  book  B  was  proved  by 
the  testimony  of  witnesses  who  had  been  con- 
nected with  the  office  of  the  alcalde,  and  after- 
wards with  the  office  of  the  Recorder  of  the 
<;ounty.  See  Record,  pp.  27,  28,  29.  Other 
testimony  was  also  introduced  by  the  defend- 
ants, of  another  book.  F,  kept  by  Alcalde 
Oeary,  the  predecessor  of  Leavenworth,  in 
which  grants  issued  by  his  predecessor  were 
recorded  at  length,  which  was  turned  over  to 
the  county  recorder  at  the  same  time  with  book 
B;  in  which  Uiere  was  a  literal  transcript  of 
Parker's  original  petition  and  Leavenworth's 
grant,  as  they  have  been  already  recited. 

The  defendants  also  gave  in  evidence  a  reso- 
lution of  the  ayuntamiento  or  town  council  of 
San  Francisco,  on  the  11th  October,  1848,  con- 
flrming  the  grants  of  Leavenworth  to  several 
parcels  of  land  adjacent  to  the  town,  on  the 
ground  that  Leavenworth  had  made  them  for 
the  purpose  of  raising  funds  to  defray  the  nec- 
essary expenses  of  the  town  and  district.  A 
deed  from  the  Board  of  California  Land  Com- 
missioners, acting  under  the  Act  of  Hay  18, 
1853,  by  which  they  were  authorized  to  sell  the 
interest  of  the  State  in  the  San  Francisco  beach 
and  water  lot  property,  was  also  put  in  evi- 
dence by  the  defendants,  which  conveyed  in  fee 
to  Joseph  Palmer  and  Edward  C.  Jones  all  the 
right,  title  and  interest  of  the  State  of  Cali- 
fornia in  the  aforesaid  ten  water  lots,  for  the 
consideration  of  $1,425.  It  was  also  proved 
that  Palmer,  Cook  &  Co.,  of  which  Palmer, 
Wright,  and  Jones,  were  members,  commenced 
improving  the  lot  in  May,  18hO,  more  than  five 
years  before  the  commencement  of  the  suit, 
which  was  on  the  7th  of  June,  1866  (Rec.,  p. 
44) .  and  that  they  shortly  afterwards  leased  it 
to  one  Gordon,  who  erected  on  it  valuable  im- 
provements ;  and  that  they,  and  others  claim- 
ing under  them,  had  ever  since  occupied  the 
premises.  See  testimony  of  Galloway,  Rec., 
40;  and  Stevenson,  40. 

A  resolution  of  the  town  council,  passed 
on  the  5th  October,  1849,  requesting  the  alcalde 
to  advertise  the  sale  at  the  earliest  moment,  was 
also  put  in  proof  by  the  defendants,  to  show 
Uiat  the  Gearv  grant  of  Jan.  7,  1850  (Rec.,  19), 
had  been  made  without  three  months'  notice  of 
the  sale  having  been  given.  Then,  at  this  stage 
of  the  trial,  the  plaintiffs  were  permitted  to  dis- 
credit the  fact  that  Leavenworth's  grant  to 
Parker  had  been  recorded,  as  has  been  stated, 
by  showing  that  there  had  been  mistakes  in 
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recording  grants  in  the  book  of  records,  and 
that  there  were  several  entries  in  the  book  pur- 
poriing  to  be  copies  of  grants  by  Leavenworth 
in  1849,  after  he  was  out  of  office,  which  the 
court  permitted  to  be  done — the  defendants 
objecting — on  the  ground  that,  by  reading  from 
the  book  the  grant  to  Parker,  the  defendants 
had  made  the  entire  book  evidence;  and  that 
the  plaintiffs  might  read  other  entries  in  it. 
without  any  proof  that  the  grants  had  been 
issued,  or  in  fact  dated,  in  the  year  1849.  The 
court  also  permitted  Parker,  the  original 
grantee  of  Leavenworth,  to  be  examined  as  a 
witness;  and  also  Clark,  a  member  of  the 
town  council,  to  prove  that  there  had  been 
fraud  in  the  issue  and  confirmation  of  the 
Leavenworth  grant.  And  upon  the  defendants 
objecting  to  the  admissibility  of  such  evidence, 
thecourt  overruled  their  objection,  saying  "that 
the  Act  of  March  26,  1861,  under  which  the 
plaintiffs  and  defendants  claimed  to  have  a  title 
to  the  premises  in  dispute,  was  intended  to  con- 
firm only  honest  titles,  and  that  the  plaintiff 
might  impeach  the  Leavenworth  grant  to 
Parker,  and  the  confirmation  of  it  by  the  town 
council,  by  showing  fraud."  And  under  this 
ruling  of  the  court,  the  plaintiiffs  were  per- 
mitted to  read,  as  evidence  from  the  books  of 
records  B  and  F,  and  from  other  books  pur- 
porting to  be  minutes  of  grants  made  by 
Leavenworth  to  one  Clark,  to  Jones  and  Bu- 
chelin.  prior  to  October  11,  IMS,  intending  to 
show  by  them  that  the  membere  of  the  council 
who  voted  for  the  resolution  of  that  date  held 
divera  grants  which  were  confirmed  by  it,  and 
had  therefore  acted  fraudulently.  And  that  was 
done  wiihoutany  proof  of  identity  between  the 
supposed  grantees  and  other  members  of  coun- 
cil, and  without  producing  any  originals  of  the 
supposed  grants,  or  proving  that  any  such 
grants  were  made.  The  witnesses,  however, 
introduced  to  prove  fraud  in  the  issue  of  the 
Leavenworth  grant,  denied  positively  that  it 
existed. 

We  do  not  think  a  more  extended  statement 
from  the  record  necessary  for  the  conclusion  at 
which  we  have  arrived  in  this  case.  That 
which  has  been  given  is  sufficient  for  the  con- 
struction of  the  Act  of  March  2S,  1851,  under 
which  both  parties  claim  the  premises  in  dis- 
pute, and  for  the  decision  of  the  exception 
taken  by  the  defendants  to  the  ruling  of  the 
court  in  respect'  to  the  admissibility  of  wit- 
nesses to  prove  that  Leavenworth  had  prac- 
ticed a  fraud  in  issuing  a  grant  to  Parker  for 
the  lot  456. 

It  is  admitted,  that  neither  the  plaintiff  nor 
defendant  could  claim  a  title  to  any  part  of 
that  lot  under  these  alcalde  grants,  unless  they 
can  be  brought  within  the  Act  of  March  26, 
1851.  Laws  of  California,  764.  The  court  below 
said,  in  its  charge  to  the  jury,  that  neither  of 
the  Alcaldes  had  any  power  to  grant  land,  and 
that  no  estate  passed  by  "either  of  their  grants. 
These  documents  are  only  to  be  considered  as 
ear-marks  to  designate  the  legislative  grantees, 
who  were  intended  to  take  under  the  Act  of 
March  26, 1861 .  Both  parties  in  the  suit  bringing 
themselves  within  the  classes  designated,  the 
defendants,  being  in  possession,  as  has  been  as- 
certained by  the  evidence,  would,  on  principles 
of  law,  be  entitled  to  a  verdict.  In  this  the  court 
was  correct;  and  its  flrat  obligation,  when  the 
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case  was  submitted  to  the  jury,  was  to  deter- 
mine, by  ils  constructioD  of  the  Act,  whether 
both  parties  or  either  of  them  had,  by  their 
documentary  evidence,  been  brought  within 
the  classes  of  grantees  designated  by  the  Act. 
This,  however,  it  did  not  do;  but  leaving  that 
question  undecided,  after  permitting  the  plaint- 
iffs to  introduce  witnesses  to  prove  that  the 
Leavenworth  grant  had  tteen  fraudulently  is- 
sued by  him,  it  submitted  the  case  to  the 
Jury,  making  it  not  onl^v  competent  to  find  the 
fact  of  fraud,  but  constftuting  the  jurors  judges 
of  the  legal  question,  whether  the  plaintiff  who 
had  alleged  the  fraud  was  within  Uie  classes  of 
grantees  which  the  Legislature  meant  to  con- 
nnn,  and  that  the  defendant's  alcalde  grant  was 
not  comprehended  by  the  legislative  Act — thus 
giving  to  a  partr  who  mi^t  not  be  able  to 
claim  a  title  under  the  Act,  a  chance,  by  the 
verdict  of  a  jury,  to  dispossess  another,  also 
without  a  title  under  it,  who  had  just  been  said 
by  the  court,  in  a  controversy  between  them 
for  the  land,  would  be  entitled  to  a  verdict 
in  virtue  of  his  being  in  possession  of  it. 
If  the  plaintiff  had  no  title  under  the  Act, 
though  the  defendant  also  was  without  one,  the 
former  could  have  no  complaint  against  him, 
nor  any  legal  right  to  recover  in  ejectment  land 
of  which  the  defendant  was  in  possession.  The 
court,  in  this  part  of  its  ruling,  made  the 
charge  of  fraud  the  turning  point  in  the  case, 
and  not  the  right  of  title  to  the  premises,  by 
the  construction  of  the  Act  under  which  both 
parties  claimed  a  title,  and  by  which  it  had 
said  either  could  only  claim.  The  result  was, 
the  jury,  having  been  so  instructed,  found  a 
verdict  for  the  plaintiff  upon  the  question  of 
fraud,  without  any  instruction  in  any  part  of 
its  charge  that  he  claimed  a  title  from  an  al- 
calde's grant,  which  was  within  the  Act  of 
March  26,  1851,  or  that  the  defendant  was 
without  one,  unless  it  be  the  court's  intimation 
to  the  jury  that  the  defendant  might  be  con- 
sidered as  having  no  title  under  the  Act.  if 
they  should  And  that  there  had  been  fraud  in 
the  issue  of  his  alcalde  grant,  or  in  the  con- 
firmation of  it.  The  court's  construction  of  the 
rights  of  the  parties  under  the  Act  should  have 
b^n  independent  of  the  question  of  fraud. 
The  evidence  which  it  allowed  to  be  given  of 
it  was  inadmissible,  and  the  finding  of  the  jury 
is  of  no  weight  in  the  case.  Fraud,  as  it  is 
sometimes  said,  "  vitiates  every  act  "^cor- 
rectly, too,  when  properly  applied  to  the  sub- 
ject matter  in  controversy,  and  to  the  parties  in 
It,  and  in  a  proper  forum.  For  instance,  as 
when  one  of  them  charges  the  other  with  an 
actual  fraud;  or  when  one  of  them,  by  bis 
omission  to  do  an  act  in  time,  which  he  ought 
to  have  done,  as  in  not  having  recorded  a  deed, 
the  other,  without  any  knowledge  of  its  exist- 
ence, becomes  in  good  faith  a  purchaser  of  the 
same  property — in  such  a  case  a  claim,  under 
the  unregistered  deed,  is  said  to  be  fraudulent 
and  v«id  against  a  subsequent  bona  fide  pur- 
chaser without  notice.  But  in  that  case  the 
latter  gains  a  legal  preference  by  the  court's 
construction  of  the  Riegistry  Act,  under  which 
the  first  deed  ought  to  have  been  recorded, 
and  as  a  matter  of  law,  so  instructs  the  jury. 
But  these  cases  are  not  applicable  to  the  case 
in  hand.  Those  are  cases  where  the  actual  or 
constructive  fraud  grows  out  of  the  conduct 
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of  parties  directiv  to  each  other,  or  is  conse- 
quential from  Bucli  conduct. 

This  case  involves  directly  the  point  whetbo', 
when  a  ^rant  or  patent  for  land,  or  legislative 
confirmation  of  titles  to  land,  has  been  given 
by  the  sovereignty  or  legislative  authority  only 
having  the  right  to  make  it,  without  any  pro- 
vision having  been  made  in  the  patent  or  by 
the  law  to  inquire  into  its  fairness  as  between 
the  grantor  and  grantee,  or  between  third  par- 
ties, a  third  party  cannot  raise  in  ejectment 
the  question  of  fraud  as  between  the  grantor 
and  grantee,  and  thus  look  beyond  the  patent 
or  grant. 

We  are  not  aware  that  such  a  proceeding  is 
permitted  in  any  of  the  courts  of  law.  In  En- 
gland, a  bill  in  equity  lies  to  set  aade  lettera 
patent  obtained  from  the  King  by  fraud  (Atty.- 
Qen.  V.  Vernon,  1  Vem..  277,  870;  the  same 
case,  2  Ch.  Rep.,  558),  and  it  would  in  the 
United  States;  but  it  is  a  question  ezclusivelr 
between  the  sovereignty  making  the  grant  ana 
the  grantee.  But  in  neither  could  a  patent  be 
collaterally  avoided  at  law  for  fraud.  This 
court  has  never  declared  it  could  be  done. 
Stoddard  v.  Chamhen,  2  How.,  284,  does  not 
do  so,  as  has  been  supposed.  In  that  case,  an 
Act  of  Congress  confirming  titles,  excepted 
cases  where  the  land  had  previously  been  lo- 
cated by  any  other  person  than  the  confirmee, 
under  any  law  of  the  United  States,  or  had 
been  surveyed  and  sold  by  the  United  States; 
and  this  court  held  that  a  location  made  on 
land  reserved  from  sale  by  an  Act  of  Con- 
gress, or  a  patent  obtained  for  land  so  reso-ved. 
was  not  within  the  exception,  and  the  title  of 
the  confirmee  was  msde  perfect  by  the  Act  of 
confirmation,  and  without  any  pateut,  as  against 
the  prior  patent,  which  was  simply  void;  and 
this  valid  legal  title  inured  at  once  to  the  benefit 
of  an  assignee  of  the«onfirmee.  In  thisconoec- 
tion  it  must  be  remembered  that  we  are  speak- 
ing of  patents  for  land,  and  not  of  transactioDS 
between  individuals,  in  which  it  has  been  ted- 
dentally  said,  by  this  court,  that  deeds  fraud- 
ulently obtained  may  be  collaterally  avoided 
at  law.  Oregg  v.  Sayre,  8  Pet.,  244;  SttK^m 
V.  Burke,  12  Pet.,  11. 

But  we  are  also  of  the  opinion  that  the  Act 
of  March  26, 1861,  to  provide  for  the  disposition 
of  certain  property  of  the  State  of  California 
(Cal.  Laws,  7M),  makes  a  direct  grant  of  all 
lands  of  the  kind,  and  within  the  limits  men- 
tioned in  the  Act,  which  had  been  sold  or 
granted  by  any  alcalde  of  the  City  of  San 
Francisco,  and  confirmed  by  the  ajfuniiHHienio, 
or  town  or  city  council  thereof,  and  also  regis- 
tered or  recorded  in  some  book  of  record 
which  was  at  the  date  of  the  Act  in  the  ofSce 
or  custody  or  control  of  the  Recorder  of  the 
County  of  San  Francisco,,  on  or  before  the  third 
day  of  April,  one  thousand  eight  hundred  and 
fifty.  The  words  of  the  Statute  are,  "  that  all 
the  lands  mentioned  in  the  1st  section  of  it 
are  hereby  granted  and  confirmed  to  the  pur- 
chaser or  purchasers,  or  grantees  aforesaid,  by 
the  State  relinquishing  the  use  and  occupation 
of  the  same,  and  her  interests  therein,  to  the 
said  purchasers  or  grantees,  and  each  of  them. 
their  heirs  and  assigns,  or  any  person  or  pereona 
holding  under  them,  for  the  term  of  ninety- 
nine  years  from  and  after  the  passage  of  the 
Act."  This  language  cannot  be  misinterpreted. 

66  U.S. 


Digitized  by 


Google 


18M. 


BCBBB  T.  OaINBS. 


888-834,  82&-880 


The  ioteation  of  the  Legislature  is,  without 
doubt,  and  we  cannot  make  it  otherwise  by 
supposing  any  condition  than  those  expressed  in 
the  Act;  and  we  also  think  that  the  registry 
of  an  ^calde's  grant,  in  the  manner  and  within 
the  time  mentioned  in  the  Act,  is  essential  to 
its  conflrmation  under  the  Act.  In  this  par- 
ticular, the  Kearney  grant,  under  which  the 
plaintiff  claimed,  was  deficient,  and  so  the 
court  should  have  instructed  the  jury  upon  the 
prayer  of  the  defendant,  without  the  qualifica- 
tion that  the  entry  made  of  it  in  the  district 
records  was  a  registry  within  the  meaning  of  the 
Act.  We  do  not  deem  it  necessary  to  say  more 
in  this  case,  tlian  that,  in  our  view,  the  defend- 
ants have  brought  themselves,  by  their  docu- 
mentary evidence,  completely  within  the 
coHflrming  Act  of  the  26tb  March,  1850,  and 
that  the  court  should  have  so  instructed  the 
jury,  as  it  was  asked  to  do  by  their  counsel. 

7%«  judgment  of  the  court  belote  i»  reverted. 

Oted-20  How.,  271!;  8  ^811^288;  9  Wall.,  TW;  2 
CUff..8n,87«. 


EDWARD  FIELD,  Plff.  in  Br., 

V. 

PARDON  G.  8EABURY  bt  al. 

(See  S.  0.,  19  How„  833, 334.) 

Judirment  reversed  for  the  reasons  iriven  in  the 
next  precedlnfr  case. 

8ubmitted  May  It,  1856.  Decided  Feb.  19,  1867. 

Fi   ERROR  to  the  Circuit  Court  of   the 
United  States  for  the  District  of  California. 
Mr.  R.  A.  Jjoekwood  for  the  plaintiff  in 
error: 

Mr.  S.  W.  Hall*d«gr  for  defendants  in 
error. 

Mr.  Jtutiee  W»^e : 

This  case  was  like  the  preceding,  and  they 
were  argued  together. 

For  the  reasons  given  in  the  first  of  them, 
the  court  directs  the  reversal  of  the  judgment 
in  the  court  below  in  this  case. 


PATRICK  BURKE,  Plff.  in  Er., 

t>. 

WILLIAM    H.  GAINES  and  WIFE  bt  jo.. 

(See  8.  C,  M  How.,  328-830.) 

Juritdietwn — Otle  to  land  under  U.  S. 

This  court  baa  no  jurladlctlon  of  a  cbse  brought 
up  by  error  from  a  state  court,  where  no  right 
was  claimed  by  the  plaintiff  In  error  under  any  Act 
of  CoDsress,  or  under  any  authority  derived  from 
the  United  States. 

The  decision  of  the  State  0>urt  In  favor  of  a  title 
claimed  by  defendant  la  error  under  the  United 
Slates,  gives  plaintiff  no  right  to  bring  error. 

Fulton  V.  MoAffee,  U  Pet.,  149,  affirmed. 

Argued  Feb.  It,  1867.      Decided  Feb.  tS,  1857. 

IN  ERROR  to    the  Supreme  Court  of  the 
State  of  Arkansas. 
The  case  is  stated  bv  the  conn. 
No  counsel  appeared  for  the  plaintiff  in  error. 
St-e  19  How. 


Mettn.  Henry  A.  Wise  and  A.  H.  X<aw- 
renee  for  the  defendants  in  error. 

The  argument  being  confined  to  the  facts,  is 
not  here  given. 

Mr.  Chief  JvMice  Taney  delivered  the  opin- 
ion of  the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  the  State  of  Arkansas.  A  brief  summary  of 
the  case  will  be  sufficient  to  show  that  this 
court  have  no  jurisdiction. 

The  defendants  in  error,  who  were  the  plaint- 
iffs in  the  court  below,  brought  their  action  of 
ejectment  in  the  State  Court  to  recover  cer- 
tain premises  described  in  the  declaration. 

By  a  statute  of  Arkansas,  a  party  may  main- 
tain an  ejectment  upon  an  equitable  title.  And 
the  defendants  in  error,  in  order  to  show  such 
a  title  in  themselves,  offered  in  evidence  certain 
documents  tending  to  prove  that  a  certain  Lud- 
ovicus  Belding  had,  by  settlement  in  1829,  ac- 
quired a  pre  emption  right  to  the  land  in  ques- 
tion, and  that  they  are  his  heirs  at  law,  and 
have  paid  to  the  proper  ofilcer  the  price  fixed 
by  the  government. 

The  plaintiff  in  error  offered  no  evidence  of 
title  in  himself,  although  he  was  in  possession 
of  the  land.  And  at  the  trial,  the  aefendaots 
in  error  asked  the  court  to  instruct  the  jury 
that  the  papers  and  documents  read  in  evidence 
by  them  were  sufficient  to  maintain  the  action, 
if  the  defendant  in  error  was  in  possession  of 
any  part  of  the  land  at  the  commencement  of 
the  suit,  and  also  that  they  were  entitled  to  re- 
cover, by  way  of  damages,  reasonable  rents 
and  profits. 

The  plaintiff  in  error,  on  his  part,  asked  the 
court  to  instruct  the  jury  that  the  certificates 
and  documents  offered  by  the  defendants  in 
error  were  void,  and  conferred  no  title  to  the 
premises. 

This  is  the  substance  of  the  instructions 
asked  for  by  the  respective  parties,  although 
drawn  out  at  greater  length,  and  shows  tie 
questions  presented  for  the  decision  of  the 
court.  The  court  gave  the  instructions  asked 
for  by  the  defendants  in  error,  and  refused 
those  requested  by  the  plaintiff. 

Under  these  instructions,  the  jury  found  a 
a  verdict  in  favor  of  the  defendants  in  error, 
and  a  judgment  was  entered  accordingly, 
which  was  afterwards  affirmed  in  the  Supreme 
Court  of  the  State;  and  upon  that  judgment, 
this  writ  of  error  was  brought. 

It  appears,  therefore,  £at  no  right  was 
claimed  by  the  plaintiff  in  error  under  any  Act 
of  Congress,  or  under  any  authority  derived 
from  the  United  States.  He  merely  objected 
to  the  validity  of  the  title  claimed  by  the  de- 
fendants in  error.  As  the  case  appears  «n  the 
record,  he  was  a  mere  trespasser  holding  pos 
session  in  opposition  to  a  title  claimed  under 
the  United  States.  The  decision  of  the  State 
Court  in  favor  of  the  title  thus  claimed  by  the 
defendants  in  error  can  certainly  give  the 
plaintiff  no  right  to  bring  this  writ  under  the 
25th  section  of  the  Act  of  1789.  He  claimed 
no  right  under  the  United  States,  and  conse 
quently  can  have  no  foundation  for  his  writ 
of  error. 

The  case  cannot  be  distinguished  from  that 
of  PuUonetai.y.  MeAffee.  16 Pet..  149,  end  the 
writ  mutt  be  ditmitted  for  uiant  of  juritdiction. 
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OLIVER  AND  DAN'L  R.  GARRISON. 

Appellant, 

t. 

THE  MEMPHIS  INSURANCE  COMPANY. 

(See  8.  C,  19  How„  818-818.) 
B^t  of  lading— "perii*  by  the  river"  do  not  in- 
clude loss  iy  fire — insurance  company  subroga- 
ted to  claims — ground  of  equitable  jurisdiction. 

In  bUle  of  lading  by  which  the  owners  of  the  ves- 
sel stipulated  to  delfrer  certain  bales  of  cotton  at 
New  Orleans  "the  dangers  of  the  river  only  ex- 
oepted."faeld  that  fire,  even  aooldental,  and  happen- 
ing without  fault  of  the  shippers,  was  not  within 
the  exception,  and  such  owners  were  liable  for  the 
ootton  lost  by  accidental  fire. 

The  language  of  the  bills  of  lading  had  a  definite 
legal  meaning  which  slight  proof  of  custom  could 
not  change. 

An  Insurance  company  which  has  paid  those  losses 
by  Are  to  the  shippers  of  the  ootton  issubrogatedto 
their  claims  for  such  losses  against  the  owners  of 

And  where  fifteen  claims  which  have  been  ad- 
justed by  the  Insurance  company  are  joined  In  the 
same  biU,  and  much  Inconvenience  been  prevent- 
ed, this,  with  the  'other  facts,  show  sufficient 
ground  for  resort  to  equity. 

Argued  Feb  6,  1857.        Bedded  Fib.  57,  1S57. 

APPEAL  from  the  Circuit   Court  for  the 
District  of  Missouri. 

This  was  a  suit  in  chancery  brought  in  the 
Circuit  Court  by  the  appellee  against  the  ap- 
pellants, to  recover  the  value  of  a  quantity  of 
cotton  insured  by  the  appellee,  against  fire. 

This  cotton  was  shippra  on  board  a  steamship 
belonging  tu  the  appellants,  who  were  carriers 
of  freight  on  the  Mississippi  River.  The  ap- 
pellants, by  their  agents.rcceived  this  cotton  on 
board,  to  be  carried  from  Memphis  to  New  Or- 
leans. It  was  shipped  by  different  merchants, 
who  had  each  his  bill  of  lading  printed  and 
filled  up,  ready  to  lie  signed,  which  was  accord- 
ing to  the  usage  of  merchants  and  carriers  on 
the  river.  These  bills  of  lading  had  each  a 
clause  limiting  the  liability  of  the  carrier,  but 
this  clause  varied  somewhat.  In  one  of  them 
it  was  "the  dangers  of  the  river  only  excepted;" 
in  others  others  "the  dangers  of  the  river  and 
unavoidable  accidents  only  excepted,"  and  in 
others  "the  dangers  of  the  river  and  fire 
only  excepted." 

"the  several  shippers  insured  their  shipments 
against  fire,  in  the  Company  of  the  appellees, 
"nie  boat  and  cargo  was  destroyed  by  fire,  with 
out  fault  or  negligence  of  the  owners,  their 
agents  or  servants. 

It  was  in  evidence  that  the  term  "dangers  of 
the  river"  was  generally  understood  among 
shippers  and  boat  owners  on  the  Mississippi  to 
include  dangers  by  fire. 

The  final  decree  rendered  by  the  Circuit 
Court,  dismissed  the  bill  as  to  the  relief  sought 
in  respect  to  the  cotton,  for  which  the  bills  of 
lading  given  by  the  clerk  of  The  Convoy  specif - 
icallv  exempted  the  vessel  from  liability  from 
loss  by  fire,  and  also  as  to  the  relief  sought  in 
respect  to  the  bills  of  lading,  in  which  the  dan- 
gers of  the  river  and  unavoidable  accidents  are 
excepted;  and  as  to  the  residue,  it  decreed 
against  the  defendants  lielow. 

Mr.  T.  Ewing,  for  the  appellants: 

1.  The  carrier  is  not  liable  to  the  insurer, 
who  has  paid  the  loss  in  all  cases  where  he 
would  be  liable  to  the  shipper.    The  carrier 
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who  insures  without  disclosing  the  fact  that  he 
is  carrier  of  the  goods  which  lie  insures,  may 
recover  on  his  policy  where,  without  wrong  or 
negligence,  he  is  made  liable  to  the  shipper. 

Cnwleyv.  Cohen,  8  B.  &  Ad.,  4T8;  VanNatta 
V.  Mutual  Ins.  Co.,  2Sandf.,  481;  DeFona^. 
Fulton  Ins.  Co.,  1  Hall,  110. 

This  is  inconsistent  with  the  idea  that  the 
carrier  is  liable  to  the  insurer  under  all  condi- 
tions that  would  render  him  liable  to  the  ship- 
per. 

2.  In  this  case  there  was  no  fault  or  negli- 
gence; the  fire,  therefore,  was  the  result  of  in- 
evitable accident.  It  is  quite  immaterial  in 
what  shape  it  came. 

Hunt  V.  Morris,  6  Mart.,  676. 

3.  Dangers  of  the  seas  in  a  bill  of  lading,  is 
equivalent  to  perils  of  the  sea  in  a  policy  of  in- 
surance. 

3%e  Beeside,  2  Sumn.,  667. 

Fire  is  a  peril  of  the  sea. 

Phil.  Ins.,  8d  ed.,  1089,  pp.  027.  628;  Plaisted 
T.  Boston  d  Kenndiee  Steam  J)fav.  Co.,  27  Me., 
185;  Perrinv.  Protection  Int.  Co..  11  Ohio,  170: 
CUuten's  Ins.  Co.  v.  Glasgow,  9  Mo.,  407. 

4.  When  the  contract  was  entered  into,  it 
was  the  common  mercantile  understanding  on 
the  Mississippi  that  fire  was  one  of  the  "dan- 
gers of  the  nver,"  and  this  is  a  proper  subject 
of  proof. 

Abb.  Shipp.,  pp.  884,  885. 
Mr.  H.  S.  Oeyer,  for  the  appellee: 
The  English  common  law  on  the  general  re- 
sponsibility of  carriers,  prevails  generally,  in 
this  country,  as  a  part  of  the  common  law  of 
the  land. 

1  Kent's  Com.,  608,  609;  Story  on  Baa, 
sec.  496,  497. 

According  to  that  law,  the  appellants  are  re- 
sponsible for  a  loss  by  fire  proceeding  from  any 
other  cause  but  of  lightning,  or  the  act  of  the 
public  enemy 

Forward  v.  Pittard.  1  T.  R.,  27:  ^de  v. 
Trent,  <tc.,Co.,m.R.,SSO;SteamboatCo.r.Ba- 
son.  Harp.  (8.  C),  264;  Harringtons.  MeShant, 
2  Watts,  i^;  Patten  v.  Magrath,J>ad\ej {S.  CX 
159:  Singleton  v.  ffiUiard,  1  Strob.  (S.  C),  208; 
15  Conn.,  239. 

Loss  by  tire  does  not  come  within  the  excep- 
tion, in  the  bills  of  lading,  of  "the  dangers  of 
the  river." 

Johnson  ▼.  Friar,  4  Yerg.,  48;  Cordon  v. 
Buchanan,  6  Yerg.,  72;  l^trney  v.  WSsim.  7 
Yerg^,  840;  Whitesides  v.  RusseU,  8  Watts& S., 
44;   Wiiliam*  v.  Branson,  1  Murphy.  417. 

The  payment  of  a  total  loss  by  the  insuren, 
or  their  iiability  to  pay  such  loss  in  conse- 
quence of  an  abandonment,  gives  them  an 
equitable  right  to  the  property,  or  whatever  re- 
mains of  it,  as  far  as  it  was  covered  by  tiie  pol- 
icy, includiiK  the  spes  reeuperandi  and  the 
rights  identified  with  the  insurable  interest,  or 
depending  upon  the  possession  of  it. 

2  Phil.  Ins.,  8d.  ed.,  pp.  397-898;  Sogers  r. 
Hosaek,  18  Wend..  818;  Walker  v.  U.  8.  Ins. 
Co.,  11  S.  &  R.,  61;  Metton  t.  Bucks,  5  Mort 
(N.  S.).  La.,  871;  AOantie  Ins  Co.  v.  Storron, 
6  Paige,  285;  Oraeie  v.  N.  T.  In*.  Co.,  8 Johns., 
245. 

Mr.  Jftstiee  Caaipbell  delivered  the  opinion 
of  the  court: 
The  appellee  filed  a  bill  in  the  Circuit  Court 
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^against  the  appellants,  the  owners  of  the  steam 
boat  Convoy,  a  vessel  formerly  employed  in  the 
navigation  of  the  Mississippi  River,  and  which, 
in  1S49,  was  consumed  by  flre,  with  a  cargo  of 
cotton. 

The  appellee  is  an  Insurance  Corporation  of 
Memphis,  Tennessee,  and  insured  eleven  hun- 
■dred  and  flfty-two  bales  of  the  cotton  belonging 
to  this  cargo  from  loss  by  fire:  this  insurance 
was  effected  upon  fifteen  distinct  parcels,  and 
shipped  mostly  from  Tennessee  to  a  number  of 
consignees  in  New  Orleans.  The  Company 
adlusted  the  losses  with  the  assured  on  their 
policies,  and  bring  this  suit  for  reimbursement, 
by  enforcing  the  claims  of  the  shippers  against 
the  owners.  These  answer  the  bill  by  a  denial 
•of  their  legal  responsibility  for  the  loss.  They 
maintain  that  fire  is  one  of  the  perils  of  the 
River  Mississippi;  that  all  the  bills  of  lading 
that  exempt  the  carrier  from  a  loss  by  perils  oi 
the  river,  impl^  flre  as  one  of  those  perils; 
that  the  variations  in  the  bills  of  lading, 
«ome  including  "flre,"  and  "unavoidable  acci- 
•dents"  as  well  as  flre,  are  referable  to  the  fact 
that  they  are  preferred  by  different  shippers, 
who  have  different  forms  for  expressing  the 
aame  lethal  consequence.  That  they  all  under- 
stand that  a  carrier  is  exempt  from  a  liability 
for  flre  on  a  bill  of  lading  exonerating  him 
from  the  risks  of  the  river. 

It  was  admitted  on  the  hearing  that  the  boat 
was  consumed,  without  any  negligence  or 
fault  of  the  owners,  their  agents  or  servants. 
The  Circuit  Court  excused  the  owners  from 
losses,  where  the  bills  of  lading  contained  an 
■oxceplihn  of  flre,  or  unavoidable  accidents,  but 
<»ndemned  them  on  the  others,  to  satisfy  the 
demand  of  the  Company. 

It  cannot  be  denied  that  the  appellants  are  re^ 
sponsible,  according. to  the  strictness  of  the 
-common  law  rule  determining  the  carrier's  lia- 
bility, unless  an  accidental  flre  is  one  of  theex- 
-ceplioas  included  in  the  term  "perils  of  the 
river. "  These  words  include  risks  arising  from 
natural  accidents  peculiar  to  the  river,  which 
do  not  happen  by  the  intervention  of  man,  nor 
are  to  be  prevented  by  human  prudence;  and 
have  been  extended  to  comprehend  losses  aris- 
ing from  some  irresistible  force  or  overwhelm- 
ing power  which  no  ordinary  skill  could  antici- 
pate or  evade. 

Jonet  V.  Pitcher,  8  Stew.  &  Port. ,  186 ;  4  Yerg. , 
48;  6  Yerg.,  82;  Schooner  Beende,  2  8umn.,  568. 
They  exonerate  a  carrier  from  a  liability  for 
4i  loss  arising  from  an  attack  of  pirates,  or 
fron  a  collision  of  ships,  when  there  is  no  neg- 
ligence or  fault  on  the  part  of  the  master  and 
-crew.  Latterly,  the  courts  have  shown  an  in- 
disposition to  extend  the  comprehension  of 
these  words.  The  destruction  of  a  vessel  by 
worms  at  sea  is  not  accounted  a  loss  by  the  per- 
ils of  the  sea;  nor  was  a  damage  from  bilging, 
arising  in  consequence  of  the  insufiSciency  of 
tackle  for  getting  her  from  the  dock;  nor 
was  damage  occasioned  to  a  vessel  by  her  props 
being  carried  away  by  the  tide  while  she  was 
undergoing  repairs  on  the  beach,  excused,  as 
falling  within  that  exception.  In  Lavtroni  v. 
Drury,  8  Exch.  R.,  166,  a  question  arose 
whether  a  damage  to  a  cargo  of  cheese,  occa- 
-sioned  by  rats,  was  within  the  exception  of  the 
-dangers  or  accidents  of  the  sea  and  navigation ; 
and  the  Continental  and  American  authorities 
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were  cited  to  the  Baronis  of  the  Exchequer,  to 
show  tuat  it  was,  and  that  the  carrier  was  ex- 
cused, he  having  taken  the  luual  and  proper 
precautions  against  them. 

That  court  decided  otherwise,  and  sav,  "the 
exception  includes  only  a  danger  or  accfdent  of 
the  sea  or  navigation,  properly  so  called  (viz: 
one  caused  by  the  violence  of  the  winds  and 
waves,  a  vi»  major,  acting  upon  a  seaworthy 
and  substantial  ship),  and  does  not  cover  dam- 
age by  rats,  which  is  a  kind  of  destruction  not 
peculiar  to  the  sea  or  navigation,  or  arising  di- 
rectly from  it,  but  one  to  which  such  a  com- 
modity as  cheese  is  equally  liable  in  a  ware- 
house on  land  as  in  ship  at  sea."  And  the 
court  conclude  "that  the  liability  of  the  mas- 
ter and  owner  of  a  general  ship  is  prima  fade 
that  of  a  common  carrier;  but  that  his  respon- 
sibility may  be  either  enlarged  or  qualified  by 
the  terms  of  the  bill  of  lading  if  there  be  one; 
and  that  the  question,  whether  the  defendant 
is  liable  or  not,  is  to  be  ascertained  by  this  doc- 
ument when  it  exists."  The  principle  of  these 
cases  establishes  a  liability  against  a  carrier 
for  a  loss  by  fire  arising  from  other  than  a  nat- 
ural cause,  whether  occurring  on  a  steamboat 
accidentally,  or  communicated  from  another 
vessel,  or  from  the  shore;  and  the  fact  that 
flre  produces  the  motive  power  of  a  boat  does 
not  affect  the  case.  N.  J.  8.  N.  Go.  v.  Mer- 
chants'  Bank,  6  How..  844,  881;  Hale  v.  N.  J. 
S.  K  Co.,  15  Conn.,  539;  SingUtony.  Billiard, 
1  Strobh.  (Law  8.  C).  203;  OUmore  v.  Car- 
man, 1  8m.  &  Mar.,  279. 

In  this  suit,  a  witness  was  introduced,  who 
claims  to  have  been  long  familiar  with  the 
usages  of  the  navigation  and  the  river  insur- 
ance risks  of  the  Mississippi,  and  competent  to 
testify  in  reference  to  the  perils  of  that  river. 
He  says,  "those  are,  sinking  by  coming  in  col- 
lision with  rocks,  snags,  or  other  boats  and  ves- 
sels, and  flre;  but  the  most  common  form  of 
bills  of  lading  contains  the  exceptions,  perils  of 
the  rivei'  and  flre;  but  that  in  many  instances 
the  word  "fire"  is  omitted,  and  he  has  not  known 
an  instance  where  the  want  of  that  word  has 
created  a  difficulty  in  adjusting  a  loss,  or  was 
considered  to  give  a  claim  against  a  hoai  on  ac- 
count of  a  loss  bv  flre."  The  first  inquiry  is. 
whether  this  evidence  is  admissible.  In  mer- 
cantile contracts,  evidence  is  admissible  to 
prove  that  the  words  in  which  the  particular 
contract  is  expressed,  in  the  particular  trade  to 
which  the  contract  refers,  are  used  in  a  pecul- 
iar sense,  and  different  from  that  which  they 
ordinarily  import,  and  to  annex  incidents  to 
written  contracts,  in  respect  to  which  they  are 
silent,  but  which  both  parties  probably  con- 
templated because  usual  in  such  contracts. 

Bnt.although  it  is  competent  to  explain  what 
is  ambiguous,  and  to  introduce  what  is  omit- 
ted, because  sanctioned  by  usage,  it  is  not  com- 
petent to  vary  or  contradict  the  terms  of  the 
contract.  The  exceptions  in  the  bills  of  lading 
under  consideration  have  been  in  use  in  policies 
of  insurance  and  contracts  of  affreightment  for 
a  long  period,  and  have  acquired  a  distinct  sig- 
nification in  the  customs  of  merchants,  and  the 
opinions  of  professional  men  and  courts.  It 
would  be  surprising  if  any  particular  or  arti- 
ficial meaning  was  attached  to  them  in  the  cus- 
toms of  the  Mississippi  River,  contrary  to,  or 
distinguishable  from,  that  which  existed  else- 
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where  in  the  community  of  shippers  and  mer 
chants.  In  this  case,  the  evidence  fails  to  es- 
tablish any  peculiar  sense  of  these  words,  as  ap- 
propriate to  the  locality  where  the  parties  to 
this  contract  reside  and  made  their  contract. 
The  evidence  rather  serves  to  show  that  the 
witness  did  not  recognize  the  liability  of  a  car- 
rier, as  it  exists  in  the  common  law,  and  was 
ready  to  acquit  him  of  responsibility  for  losses 
to  which  he  did  not  contribute,  by  the  negli- 

fence  or  fault  either  of  himself  or  his  agent«. 
D  Turney  v.  WUson,,  7  Yerg. ,  840 — a  case  de- 
cided in  the  state  from  which  the  shipments 
described  in  the  bill  were  chiefly  made — evi- 
dence was  offered  to  show  there  was  an  implied 
contract  recognized  la  the  usages  of  shippers 
and  merchants  which  had  prevailed  from  the 
first  settlement  of  the  country,  to  exempt  the 
carrier  from  losses,  except  those  proceeding 
from  negligence  ordishonesty  to  explain  or  con- 
strue a  bill  of  lading  of  the  common  form.  The 
court  decided  that  the  dangers  of  the  river 
were  such  as  could  not  have  ^n  prevented  by 
human  skill  and  foresight,  and  were  incident 
to  river  navigation.  That  all  evidence  was  ir- 
relevant that  did  not  show  that  the  loss  was  oc- 
casioned by  the  act  of  Qod,  the  enemies  of  the 
country,  or  dangers  of  the  river;  that  the 
custom  could  not  affect  or  in  anywise  alter  the 
written  contract  of  the  parties  as  contained 
in  the  bill  of  lading,  as  the  language  had  a 
definite  legal  meaning  which  this  custom 
could  not  change.  A  similar  question  arose  in 
the  case  of  The  Schooner  Reende,  3  Sumo.,  568, 
where  Juttice  Story  condemns,  in  pointed  Ian- 
gua^,  the  habit  of  admitting  loose  and  incon- 
clusive usages  and  customs  "to  outweigh  the 
well  known  and  well-settled  principles  of  law." 
And  in  Rogeri  v.  Meehania'  Inturanee  Co..  1 
Story,  603,  he  denies  the  authority  of  a  usage 
of  a  particular  port,  in  a  particular  trade,  to 
limit,  or  control  or  qualify  the  language  of  mer- 
cantile contracts,  such  as  a  policy  of  insurance. 
A  usage  such  as  is  pleaded  in  this  s«it,  if  ex 
isting,  must  be  notorious  and  certain,  and  have 
been  uniform  in  its  application  and  long  estab 
lished  in  practice.  It  must  have  been  exhibited 
in  the  transactions  of  the  Individuals  and  cor- 
porations concerned,  in  conducting  the  bust 
ness  of  shipments,  transportation  and  insur- 
ance, through  the  Mississippi  Valley. 

If  the  evidence  had  established  that  policies 
of  insurance  there  did  not  designate  fire  among 
/  the  risks  assumed,  that  the  woras  "perils  of  the 
river"  were  used  to  include  that  risk,  and 
losses  by  fire  had  been  uniformly  settled  under 
that  clause  in  the  policy;  that  contracts  of  af- 
freightment had  been  made  and  losses  adjusted 
on  the  same  conditions;  that  these  usages  had 
received  the  sanction  of  professional  and  judi 
cial  opinion  in  the  States  bordering  that  river — 
the  cause  of  the  appellants  would  have  present- 
ed different  considerations.  The  record  con- 
tains nothing  to  exempt  them  from  the  legal 
rule  of  liability,  as  established  by  the  common 
law.  Seven  of  the  bills  of  lading  produced 
contain  the  exception,  "perils  of  the  river  and 
fire;"  three  others  add  to  the  perils  of  the  river, 
"unavoidable  accidents;"  ana  in  these  cases  the 
Circuit  Court  exonerated  the  appellants  from 
responsibility. 

The  appellants  further  contend  that  the  In- 
surance   Company    is   not  subrogated  to  the 

668 


claims  of  the  shippers  of  the  cotton,  whose 
losses  have  been  adjusted  on  their  policies  of 
insurance:  or,  if  this  is  so,  still  their  suit  should 
have  been  at  law.  In  the  name  of,  the  assured — 
the  remedy  being  adequate  and  complete.  In 
Randal  V.  Cochran,  1  Ves.,  Sr.,  98,  tlie  Chan- 
cellor replied  to  a  similar  objeclion,  "that  the 
plaintiff  had  the  plainest  eqmty  that  could  be." 
The  person  originally  sustaining  the  loss  was 
the  owner;  but  after  satisfaction  made  to  hhn, 
the  insurer.  And  in  YHiUe  v.  Dobinxm.  U 
Sim.,  278,  an  insurer  enforced  a  lien  on  a  judg- 
ment recovered  by  the  assured  for  a  loss,  where 
the  loss  had  been  partially  settled  by  him,  on 
the  policy.  JfontieeUo  v.  MoUiton,  17  How.. 
152.  These  cases  also  show  that  an  insurer 
may  apply  to  equity  whenever  an  impediment 
exisls  to  tlie  exercise  of  his  legal  remedy  ia  the 
name  of  the  assured. 

The  bill  discloses  fifteen  different  contract* 
of  affreightment,  of  a  simllac  character,  which 
have  been  adjusted  by  the  appellees,  and  which 
form  the  subject  of  this  suit. 

They  have  joined  in  the  same  bill,  and  much 
inconvenience  and  vexation  have  been  pre- 
venled.  Without  further  Inquiry,  we  think  a 
sufficient  ground  for  a  resort  to  equity  is  dia- 
closed. 

Decree  afflrmtd. 

Clted-8  Otto,  63> ;  1  Abb.  U.  8.,  8M ;  1  Low,  m. 


J08IAH    WALTON,    Admr.  of  PwsciLUi 
Cotton,  bt  al.,  Oompti.  and  Plff*.  in  Br., 

e. 

ALLEN  COTTON.  NOAH  COTTON.  aki> 

WILLIAM  E.  JONES. 

(See  S.  C,  19  How.,  8S6-a».) 

"ChMren"  ineertain  penthnaettintivdeigrani- 
children. 

The  word  "oblldren"  IntbePension  Acta  of  June 
4, 1833,and  July  i,  1836,  embraces  tbe  vrandchtldren 
of  the  deceased  pensioner,  whether  their  parent* 
died  before  or  after  his  deoeoae. 

Ther  are  entitled,  per  tUrpei,  to  ■  dlstaibuUv* 
share  of  the  deceased  parent. 

Argiud  Feb.  16,  1857.      Decided  Feb.  t7,  liSJ. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Tennessee. 

The  case  la  stated  by  the  court. 

Measri.  8.  S.  Baxter  and  C.  Re»cly,  for 
the  plaintiffs  In  error: 

The  right  to  an  amount  due  the  pensioner, 
vested,  on  the  death  of  the  pensioner,  in  tbe 
children  then  living,  and  if  any  of  them  die  be- 
fore the  money  is  actually  paid,  the  sum  due 
such  deceased  child  Is  to  be  paid  to  the  execu 
tor  or  admlaistrator,  for  the  use  and  benefit  of 
descendants  of  such  children, 

4  Stat,  at  L.,  52U,  630;6Stet  atL.,  127,  811, 
885. 

The  construction  of  the  word  "  children"  ui 
the  Act  of  Congress,  is  to  be  analogous  to  the 
word  "children  in  devises  by  will.  The  fol- 
lowiiig  authorities  are  referred  to.  to  ascertam 
the  effect  of  the  word  ' '  children'"  in  devises: 

Grookey.  Brookeing.  2  Vem.,  106:  Beetay. 
Brymer,  4  Ves.,  698;  Ridcliffe  v.  BuMty,  10 
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Ves..  195;  Soyle  v.  BamiUon.  4  Ves.,  487; 
Williams  on  Executors,  parts,  b.  S.ch.S.sec.  2. 

A  remedial  statute  may  be  extended  by  equity 
to  peraons  not  named  in  it. 

Dwarris,  p.  721 ;  United  States  v.  Freeman,  8 
How.,  557. 

Me*sr».  Andrew  Ewine  and  A.  H.  Law- 
rence for  tlie  defendants  in  error. 

Mr.  Juitiee  UcLean  delivered  the  opinion 
of  tlie  court: 

This  case  comes  before  us  by  a  writ  of  error 
to  the  Supreme  Court  of  Tennessee. 

It  was  commenced  by  filing  a  bill,  in  Sumner 
County,  before  Chancellor  Ridley,  in  which  the 
complainants  state  they  are  the  children  of 
Priscilla  Cotton  and  Thomas  Cotton,  who  was 
a  captain  in  the  Revolutionary  War;  that  after 
his  death,  his  widow,  Priscilla,  filed  her  dec- 
laration for  a  pension,  on  account  of  her 
husband.  Josiab  Walton  made  the  application ; 
but  -she  died  before  the  pension  was  granted. 
Walton  administered  on  the  estate,  and  he  re- 
newed the  application,  at  great  trouble  and  ex- 
pense. The  Pension  Department  allowed  about 
one  half  the  amount  claimed.  Out  of  the 
money  drawn  by  the  administrator,  he  retained 
what  was  agreed  for  his  services  and  the  services 
of  counsel,  and  paid  over  the  residue,  in  equal 
shares,  to  all  the  children  of  Priscilla  Cotton, 
and  the  representatives  of  her  ciiildren  who 
were  dead. 

The  bill  further  represents  that  William  E. 
Jones,  who  acts  as  an  agent  for  pension  claims, 
and  Allen  Cotton,  with  the  view  of  getting  the 
business  and  money  into  their  hands,  applied  to 
the  County  Court  of  Davidson  County,  and 
suppressed  from  said  court  the  fact  that  an  ad- 
ministration on  said  estate  had  been  granted  in 
the  County  of  Sumner,  and  procured  Allen 
Cotton  to  be  appointed  as  administrator,  which 
was  done  with  the  view  of  depriving  the  com- 
plainant and  others  of  a  legal  portion  of  said 
pension  fund. 

The  new  administrator  made  application  for 
the  extension  of  the  pension,  so  as  to  cover  the 
whole  time  from  the  allowance  of  the  pension 
to  the  death  of  the  pensioner,  only  one  half  of 
which  had  been  granted.  The  application  was 
successful;  and  Jones,  under  a  power  of  at- 
torney from  the  administrator,  received  the  sum 
of  $8,600  from  the  Qovernment,  which  the  de- 
fendants retain  in  their  hands,  and  refuse  to  pay 
over;  three  fifths  of  the  amount  of  which  the 
complainants  are  entitled  to,  if  the  children 
who  died  before  the  decease  of  their  mother  be 
hot  entitled  to  any  share,  and  three  eighths, 
should  they  be  entitled. 

The  answer  admits  many  of  the  allegations 
of  the  bill,  but  denies  that  the  defendants  acted 
improperly  in  pnicuring  administration  in 
Davidson  County.  They  adroit  that  they  ap- 
plied for  and  obtained  the  above  sum,  with  a 
full  knowledge  by  the  Pension  Office  of  the 
prior  administration.  The  money  was  paid  to 
them  as  the  only  living  children  of  Priscilla 
Cotton  at  the  time  of  her  death;  and  they  allege 
ttiat  this  being  the  construction  of  the  Qovern- 
ment, it  is  conclusive. 

The  ChaneeUor,  on  the  final  hearing,  decreed 
that  the  representatives  of  Arthur  Cotton,  John 
Cotton,  and  Polly  Poxall,  were  entitle  to  three 
fifths  of  said  $8,500,  and  interest,  to  be  paid 
See  19  How. 


over  to  said  children;  and  that  said  defendants, 
Noah  Cotton,  Allen  Cotton,  and  William  E. 
Jones,  who  have  received  said  fund,  are  liable 
to  pay  over  said  three  fifths  of.  $8, 500,  amount- 
ing to  $2,100,  with  interest  as  aforesaid,  to  be 
paid  over  to  the  childrtjn  of  Polly  Foxall,  one 
third;  to  the  children  of  Arthur  Cotton,  one 
third:  and  to  the  children  of  John  Cotton,  one 
third;  after  paying  the  costs  and  expenses  of 
their  suit,  the  costs  to  be  paid  out  of  the  fund 
in  the  hands  of  the  defendants. 

From  this  decree  there  was  an  appeal  to  the 
Supreme  Court  of  Tennessee,  which,  on  a  bear- 
ing, reversed  the  decree  of  the  ChaneaUar, 
holding  that  the  fund  should  be  distributed 
among  the  living  children  at  the  time  of  the 
pensioner's  death,  and  that  no  part  of  it  should 
go  to  the  representatives  of  deceased  children. 

As  the  complainants  claim  a  right  under  an 
Act  of  Congress,  which  by  the  decree  of  the 
Supreme  Court  has  been  rejected,  the  case  is 
brought  within  the  25th  section  of  the  Judici- 
ary Act,  which  gives  us  jurisdiction. 

The  1st  section  of  the  Act  entitled  "  An  Act 
supplementary  to  the  '  Act  for  the  relief  of 
certain  surviving  officers  of  the  Revolution,'  " 
dated  June  4th,  1883,  gave  pensions  to  sur- 
viving officers,  non-commissioned  officers,  rou- 
8icians,8oldiei8,and  Indian  spies  who  had  served 
in  the  Continental  line,  or  state  troops,  volun- 
teers, or  militia,  at  one  or  more  terms — a  period 
of  two  years — during  the  war  of  the  Revolution. 
&c.,  and  Cotton  was  entitled  to  receive  his  full 
pay,  not  exceeding  the  pay  of  a  captain  in  the 
line,  from  the  4th  of  March,  1881,  during  his 
natural  life.  The  4th  section  of  the  same  Act 
provided  that  the  amount  of  pav  which  accrued 
under  the  Act  before  its  date  should  be  paid  to 
the  person  entitled  to  the  same  as  soon  as  may 
be;  and  in  case  of  the  death  of  any  person  em- 
braced by  the  Act,  or  of  the  Act  to  which  it  is 
supplementary,  during  the  period  intervening 
between  the  semi-annual  payments  directed  to 
be  made  and  the  death  of  such  person,  shall  be 
paid  to  his  widow,  or  if  he  leaves  no  widow,  to 
his  children. 

The  Act  of  July  4th,  1886,  in  the  1st  sec- 
lion,  gives  five  year's  half -pay  to  widows,  or 
children  not  sixteen  vears  of  age,  under  certain 
circumstances.  If  the  soldier  had  died  since 
the  4th  March,  1881,  and  before  the  passage  of 
that  Act,  the  pension  which  had  accrued  during 
these  periods  is  given  by  the  2d  section  to 
the  widow,  and  if  no  widow,  to  the  children. 
The  Act  of  the  7th  July,  1838,  extends  the 
benefits  of  the  8d  section  of  the  Act  of  1886 
to  widows  whose  husbands  have  died  since  the 
passage  of  the  Act.  The  Act  lOth  July,  1840, 
enacts,  in  the  1st  section,  that  any  male  pen- 
sioner dying,  leaving  children  and  no  widow, 
the  pension  due  shall  be  paid  to  his  children, 
and  that  it  shall  not  be  considered  assets  of  said 
estate. 

The  2d  section  provides,  when  a  female  pen- 
sioner shall  die,  leaving  children,  the  amount 
due  at  the  time  of  her  death  shall  be  paid  to  her 
representatives,  for  the  benefit  of  her  children. 
And  the  3d  section  declares,  "  that  on  the 
death  of  any  pensioner,  male  or  female,  leav- 
ing children,  the  amount  due  may  be  p^d  to 
any  one  or  each  of  them,  as  they  may 
prefer,  without  the  intervention  of  an  adminis- 
trator." 
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The  question  in  the  case  turns  upon  the  con- 
struction of  these  statutes.  Does  a  right  con- 
struction of  them  give  the  pension  due  to  the 
grandchildren  of  the  deceased  pensioner;  and 
if  80,  does  the  Iwuniy  extend  to  the  representa- 
tives of  his  children  who  died  before  his  de- 
cease; or  do  the  acts  restrict  the  bounty  to 
his  children  living  at  the  time  of  bis  death? 
This  last  construction  has  been  adopted  and 
acted  upon  by  the  government. 

This  view  is  mainly  founded  on  the  consid- 
erations, that  on  the  death  of  the  pensioner, 
the  bounty  is  given  to  his  widovr,  and  that  if 
be  leave  no  widow,  to  his  children;  that  it  was 
a  bounty  of  the  Government,  arising  from  per- 
sonal considerations  of  eratitude  for  services 
rendered,  is  not  liable  to  the  claims  of  creditors, 
and  should  not  be  extended,  by  construction  to 
persons  not  named  in  the  Act. 

The  pension  is  undoubtedly  a  bounty  of  the 
government,  and  in  the  hands  of  an  adminis- 
trator of  a  deceased  pensioner  it  would  not  be 
liable  to  the  claims  of  creditors,  had  the  Acts 
iif  Congress  omitted  such  a  provision.  But  the 
Itigislative  intent  is  shown  to  bb  in  accordance, 
in  this  respect,  with  the  law.  But  should  the 
word  "children,"  as  used  in  these  statutes,  be 
more  restricted  than  when  used  in  a  will?  In 
the  construction  of  wills,  unless  there  is  some- 
thing to  control  a  different  meaning,  the  word 
"chUdren"  is  of  ten  held  to  mean  grandchildren. 
There  is  no  argument  which  canoe  drawn  from 
human  sympathy,  to  exclude  grandchildren 
from  the  bounty,  whether  we  look  to  the 
donors  or  to  the  chief  recipient. 

Congress,  from  high  motives  of  policy,  by 
granting  pensions,  alleviate,  as  far  as  thev 
may,  a  class  of  men  who  suffered  in  the  mili- 
tary service  by  the  hardships  they  endured  and 
the  dangers  they  encountered.  But  to  with- 
hold anv  arrearage  of  this  bounty  from  his 
grandchildren,  who  had  the  misfortune  to  be 
left  orphans,  and  give  it  to  his  living  children, 
on  his  decease,  would  not  seem  to  be  a  fit  dis- 
crimination of  national  gratitude. 

Under  the  construction  given  bv  the  depart- 
ment, if  a  male  pensioner  die,  leaving  no  widow 
or  children,  but  grandchildren,  the  pension 
cannot  be  drawn  from  the  Treasury.  This 
would  seem  to  stop  short  of  carrying  out  the 
humane  motive  of  Congress.  They  nave  not 
named  grandchildren  in  the  Acts;  but  they  are 
included  in  the  equity  of  the  Statutes.  And 
the  argument  that  the  pension  is  a  gratuity,  and 
was  intended  to  be  personal,  will  apply  as  well 
to  grandchildren  as  to  children. 

There  can  be  no  doubt  that  Congress  had  a 
right  to  distribute  this  bounty  at  their  pleasure, 
and  to  declare  it  should  not  be  liable  to  the 
debts  of  the  beneficiaries.  But  they  will  be  pre- 
sumed to  have  acted  under  the  ordinary  influ- 
ences which  lead  to  an  equitable  and  not  a  ca- 
pricious result.  And  where  the  language  used 
may  be  so  construed  as  to  carry  out  a  benign 
pohcy,  within  the  reasonable  intent  of  Congress, 
it  should  be  done. 

On  a  deliberate  consideration  of  the  above 
Statutes,  we  have  come  to  the  conclusion  that 
the  word  "children,"  in  the  Acts,  embrace  the 
grandchildren  of  the  deceased  pensioner, 
whether  their  parents  died  before  or  after  his  de- 
cease. And  we  think  they  are  entitled,  per  stir- 
petfXo  a  distributive  share  of  the  deceased  parent. 
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This  construction  does  not  correspond  with 
the  decree  of  the  CAaneellor.  nor  with  that 
which  was  expressed  by  the  Supreme  Court  io 
reversing  his  decree.  The  decree  of  the  Su- 
preme Court  of  Tennessee  is  therefore  reversed, 
and  the  case  is  directed  to  be  transmitted  to  Ihat 
court,  that  the  views  here  given  may  be  carried 
into  effect,  in  the  ordinary  mode  of  proceeding 
by  that  court. 

Mr.  Juttiee  Curtia,  dissenting: 

I  cannot  concur  in  so  much  of  the  opinion 
just  delivered  as  construes  the  word  "chil- 
dren," in  this  Act  of  Congress,  to  mean  chil- 
dren and  grandchildren.  The  legal  significa- 
tion of  the  word  "  children,"  accords  with  itt 
popular  meaning,  and  designates  the  immediate 
offspring.  Adam*  v.  Law,  17  How.,  419,  and 
cases  there  cited.  It  may  be  used  in  a  more  en- 
larged sense  to  include  issue;  but  the  inteotioD 
so  to  employ  it  must  be  manifested  by  the  con- 
text or  by  the  subject  matter.  I  see  nothing 
in  the  context  or  the  subject  matter  of  this  Act 
to  carry  the  meaning  of  the  word  "  children" 
beyond  its  ordinary  signification.  Nothing  has 
been  suggested,  save  the  conviction,  felt  by 
some  members  of  the  court,  that  grandchildren 
.are  proper  subiects  of  this  biounty  of  Congress, 
This  consideration  is,  in  my  opinion,  too  inde- 
teiteinate  to  enable  me  to  construe  the  Act  to 
mean  what  it  baa  not  said. 

Hr.  JutUee  Daniel  and  Afr.  Jrutiee  Camp- 
bell concurred  in  the  above  opinion  of  Mr. 
Juttiee  Curtis. 

Cited— 8  Otto,  85T. 


SAMUEL  P.  PRATT,  PASCAL  P.  PRATT, 
A17D  EDWARD  P.  REALS,  Claimants  of 
the  Steamboat  Sitltana,  AppU., 

« 

CHARLES  M.  REED,  IMA. 

(See  S.  C,  18  How.,  88e-388> 

To  create  lien  for  tuppUei  on  tetiel.  neeettitjf  fir 
credit  on  vesiel  must  be  ikouin. 

In  order  that  there  may  be  a  maritime  lien  on  t 
vessel  for  supplies,  a  necessity,  at  the  time  of  pro- 
curing the  supplies,  for  a  credit  on  the  vessel  mint 
l>e  shown. 

This  proof  Is  as  essential  as  that  of  the  trtide 
itself. 

Arffued  Feb.  t,  18B7.       Beaded  Fib.  17.  ISS?^ 

THE  libel  in  this  case  was  filed  in  the  Dis- 
trict Court  of  the  United  States  for  the 
Northern  District  of  New  York,  by  the  appel- 
lee against  the  steamboat  Sultana,  &c.,  to 
recover  for  supplies  furnished  said  boat. 

The  decree  of  the  District  Court  was  in  favor 
of  the  libelant  for  the  sum  of  $3,629.81. 

The  Circuit  Court  having  affirmed  this  de- 
cree, the  claimants  took  an  appeal  to  this 
court. 


'Sc/it.—IAabaUy  for  neeemariea,  tuppKe*,  ami  re- 
p<i<r8  to  ihips.  LiabOUy  for  eonduet  of  nuuHen  aad 
mariners.  See  note  to  U.  S.  v.  Brig  Jlalek  Adbel. 
48  0. 8.  (8  How.),  210.  Lien  for  repain.  neeeMUrta. 
nipplfes,  die.,  and  forialvaae  and  freight.  PrtKeeiif 
in  rem  for.  dee  note  to  The  Oeneral  Smitb,n  V.  8. 
(4  Wheat.),  488,  and  note  to  Blaine  v.  The  Cbarlc* 
Carter,  8  U.  8.  (4  Cranch),  828. 
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A  further  statement  of  the  case  appears  in 

the  opinion  of  the  court. 

Mt.  Henry  W.  Roeera,  for  appellant: 

The  coal,  or  moat  of  it,  for  the  value  of 

which  this  libel  was  filed,  was  furnished  to  the 

sole  owner  of  The  tjultana.     In  such  case  no 

The  St.  Jago  d»  Guba,  9  Wheat.,  416;  The 
Phebe,  1  Ware.  276;  Conkling's  Admiralty, 
59. 

There  was  no  proof  that  the  coal  was  neces- 
sary for  the  purposes  of  the  voyage,  or  that 
there  was  any  neccessity  for  the  credit. 

Conkliiig,  Adm.,  817;  Benedict's  Adm.,  484; 
The  Nentor,  1  8umn.,  74;  The  Fortitude,  8 
Sumn..  228:  TIm  Alexander,  6  Jur.,  241. 

Mr.  jTohn  Oanson,  for  the  appellee: 

As  the  coal  wa^i  furnished  on  the  master's 
order,  a  lien  is  given,  notwithstanding  he  was 
owner.  It  is  not  proved  that  the  libelant  knew 
that  the  master  was  sole  owner:  the  proof  is. 
that  the  libelant  knew  that  he  was  principal 
or  sole  owner. 

ThtUhitsan,  2Sto.,468. 

Mr.  Jiutiee  Nelaom  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of 
New  York,  in  admiralty. 

The  libel  was  filed  by  Reed,  the  respondent, 
against  the  steamboat  Sultana,  to  recover  for 
supplies  furnished  said  boat. 

The  claimants  in  the  court  below,  set  up,  by 
way  of  defense,  a  mortgage  executed  to  them, 
by  the  master  and  owner,  upon  The  Sultana, 
dated  the  Slst  October,  1858,  to  secure  the  sum 
of  $6,854.98.  The  mortgage  was  duly  record- 
ed in  the  office  of  the  customs  at  Buffalo,  the 
place  of  the  enrollment  of  the  vessel,  and  was 
also  filed  in  the  office  of  the  clerk  of  the  County 
of  Erie.  The  demand  claimed  in  the  libel  was 
a  running  account  for  the  supply  of  coal  at 
Erie,  in  the  State  of  Pennsylvania,  extending 
from  June,  185*3,  to  May,  1854.  The  claimants 
admitted,  in  their  answer,  the  supply  set  up  in 
the  libel,  and  also  that  ii  was  represented  to  be 
necessary  at  the  times  delivered,  to  enable  the 
vessel  to  pursue  her  business  upon  Erie  and 
other  western  lakes. 

The  answer  denies  that  the  supplies  were 
furnished  upon  the  credit  of  the  boat;  bnl.on  the 
contrary,  avers  they  were  furnished  on  the 
'credit  of  the  master. 

The  agreed  facts  in  the  case  admit  that  there 
was  no  representation  of  the  necessity  of  the 
supplies,  other  than  that  they  were  directed  by 
the  master  at  the  times  when  furnished,  and  that 
the  libelant  knew,  at  these  several  times,  that 
Appleby,  the  master, was  the  sole  owner  of  The 
Sultana;  that  he  usually  navigated  the  boat,  as 
master,  and  was  present  when  the  supplies 
were  furnished.  When  not  present,  they  were 
furnished  at  the  request  of  the  person  in  com- 
mand. 

Although  it  does  not  distinctly  appear  in  the 
case,  yet  it  is  fairlv  to  be  inferred,  that  this 
ves-sel  was  engaged  in  making  regular  trips 
upon  the  western  lakes,  in  the  business  of 
carrying  passengers  and  freight,  and  procured 
her  supplies  of  coal  at  places  of  convenient  dis- 
tance, according  to  her  necessities,  by  a  pre- 
vious understanding  with  the  parties  furnishing 
See  19  How. 


the  article.  The  bill  rendered  by  the  libelant 
contains  a  running  account,  of  debit  and  credit, 
through  a  period  of  nearly  two  years. 

There  is  no  great  doubt  in  the  case,  but  that  the 
article  was  necessary  for  the  navigation  of  the 
vessel  at  the  times  when  furnished,  though  the 
proof  is  very  loose  and  indefinite. 

It  seems  to  have  beentaken  for  granted,  that 
a  supply  of  coal  was  essential  to  the  propelling 
of  a  steamboat,  and,  in  a  general  sense,  this  is 
doubtless  true ;  but  then,  to  make  out  a  neces- 
sity within  the  admiralty  rule,  the  supply  must 
be  really  or  apparently  necessary  at  the  time 
when  it  is  furnished.  But  the  more  serious 
difficulty  in  the  case  on  the  part  of  the  libelant, 
is  the  entire  absence  of  any  proof,  to  show  tliak 
there  was  also  a  necessity,  at  the  time  of  pro- 
curing the  supplies,  for  a  credit  upon  the  vessel. 
This  proof  is  as  essential  as  that  of  the  necessity 
of  the  article  itself.  The  vessel  is  not  subject  to 
a  lien  for  a  common  debt  of  the  master  or 
owner.  It  is  only  under  very  special  circum- 
stances, and  tp  an  unforeseen  and  unexpected 
emergency,  that  an  implied  maritime  hypothe- 
cation can  be  created.  It  seems,  also,  to  be 
supposed  that  circumstances  of  less  pressing 
necessity,  for  supplies  or  repairs,  and  an  im- 
plied hypothecation  of  the  vessel  to  procure 
them,  will  satisfy  the  rule,  than  in  a  case  of  a 
necessity,  sufficient  to  justify  a  loan  of  monev 
on  bottomry,  for  the  like  purpose.  We  think 
this  a  misapprehension. 

The  only  difference  is.  that  before  a  bottom- 
ry bond  can  be  given,  an  additional  fact  must 
appear,  namely :  that  the  master  could  not  pro- 
cure the  money,  without  giving  the  extraordi- 
nary interest  incident  to  that  species  of  security. 
This  distinction  was  attempted  in  the  case  of 
The  Alexander.  1  Wm.  Rob.,  346,  but  was 
rejected  by  Dr.  Lushington.  A  principle,  also 
excluding  any  such  distinction,  lias  been  laid 
down  at  this  term,  in  the  case  of  Wm.  Thoma* 
et  al.  V.  J.  W.  Otborn. 

Now,  the  supplies  having  been  furnished  at 
a  fixed  place,  according  to  the  account  current, 
and  apparently  under  some  general  understand- 
ing and  arrangement,  the  presumption  is  that 
there  could  be  no  necessity  for  the  implied 
hypothecation  of  the  vessel — there  could  be  no 
unexpected  or  unforeseen  exigency  to  require 
it.  For  aught  that  appeara,  the  supplies  could 
have  been  procured  on  the  personal  credit  of 
the  master,  and  in  this  case  especially,  as  he 
was  also  the  owner. 

We  do  not  say  that  the  mere  fact  of  the 
master  being  owner,  of  itself,  excludes  the  pos- 
sibility of  a  case  of  necessity  that  would  justify 
an  implied  hypothecation;  but  it  is  undoubted- 
ly a  circumstance  that  should  be  attended  to,  in 
ascertaining  whether  any  such  necessity  ex- 
isted in  the  particular  case. 

1  Wm.  Rob.,  869,  The  Sophie. 

These  maritime  liens,  in  the  coasting  busi- 
ness, and  in  the  business  upon  the  lakes  and 
rivers,  are  greatly  increasing;  and  as  they  are 
tacit  and  secret,  are  not  to  be  encouraged, 
but  should  be  strictly  limited  to  the  necessities 
of  commerce  which  created  them.  Any  relax- 
ation of  the  law,  in  Ihis  respect,  will  tend  to 
perplex  and  embarrass  business,  rather  than 
furnixh  facilities  to  carry  it  forward. 

After  the  fullest  consideration,  we  think  the 
decree  below  was  erroneous,  and  should  be  re- 
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yereed,  and  that  the  mortgagees  are  entitled  to 
the  proceeds  in  tlie  registry. 

Tliis  is  the  case  of  er  foreign  ship,  the  vessel 
belonging  at  Buffalo  as  her  home  port,  and  the 
debt  contracted  at  Erie,  in  the  State  of  Penn- 
sylvania. We  do  not  intend  to  express  any 
opinion  as  to  the  necessity  required  to  create 
liuns  upon  vessels,  under  the  local  law  of  the 
Slates. 

Decree  reaened,  andproeeedi  (ordered  to  be  paid 
to  the  mortgagee*. 

CMeA-i  WaU^  137 ;  10  W'aU.,  203.  SOB,  818;  1  Bias., 
19S.  B69,  561 ;  2  Blsa.,  204, 206.  20T,  268:  1  Ben.,  US;  2 
Ben.,  33,  319;  1  Low.,  856-300;  1  Abb.  V.  8.,  IM;  1 
Sprairue,  155, 458,  461, 672 ;  Cbase,  Deo.,  185 ;  1  Brown, 
81,  205.  206;  5  Blatobf.,  487, 640;  1  Cliff.,  60;  1  Sawy., 
lae:  3  Ware,  168. 214. 


DANIEL  TOD.  DANIEL  P.  RHODES, 
ROBERT  G  YATES,  amd  JAMES  FORD, 
Libelantt  »nd  AppeUanit, 

V. 

SAMUEL    E.   PRATT  and  EDWARD  P 

BEALES.Claimante  of  Steamboat  Sultana,' 

her  Engine,  Boiler,  &c. 

(See  S.  C,  IB  How.,  382.) 

Thia  case  falls  within  the  principle  of  the  pre- 
oedln|r  case  of  Pratt  v.  Rtcd,  and  same  decision. 

Argued  Jan.  SO  and  FO).  t.  1857.  Decided  Feb. 
n,  1867. 

THIS  is  an  appeal  from  a  decree  of  the  Cir- 
cuit Court  of  the  United  States  for  the 
Northern  District  of  New  York,  affirming  the 
decree  of  the  District  Court  for  said  district. 

The  case  is  sufficiently  stated  by  the  court. 

See,  also,  the  preceding  case  of  Pratt  v. 
Uted,  with  which  the  case  was  argued. 

Mr.  John  Oaason  for  appellants. 

iiti»r».  Bowen  and  Henry  W.  Rogers 
for  appellees. 

Mr.  Juetiee'Seluon  delivered  the  opinion  of 
I  lie  court  : 

This  is  an  appeal  from  a  decree  of  the  Cir- 
cuit Court  of  the  United  States  for  the  North- 
ern District  of  New  York,  in  admiralty. 

The  libel  was  filed  by  the  appellants  in  the 
court  below  to  recover  for  supplies  furnished 
the  steamboat  Sultana,  at  Cleveland,  in  the 
State  of  Ohio.  The  supplies  furnished  were 
coal,  which,  according  to  the  account  current, 
began  in  April,  18.^,  and  continued  from 
time  to  time  till  April,  18S4. 

The  defense  set  up  was  the  mortgage,  which 
has  been  referred  to  in  the  case  of  Pratt  el  al. 
V.  Beed,  just  decided.  There  was  also  a  second 
ground  of  defense  which  it  is  not  material  to 
notice.  The  District  Court  decreed  in  favor  of 
the  defendants,  except  as  it  respects  some  $500, 
which  item  has  not  been  appealed  from.  The 
Circuit  Court  affirmed  the  decree. 

The  case  falls  within  the  principles  stated  in 
that  above  referred  to,  and  which  determined 
tliat  the  mortgages  were  entitled  to  Uib  pro- 
ceeds of  the  vessel  in  the  registry. 

7%w  teat  the  resuit  of  the  decision  of  the  court 
below,  and  the  decree  it,  therrfore,  affirmed. 

ated-1  Bias..  186. 
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THE  UNITED  STATES,  Plff.  in  Br., 

«. 
THE  CITY  BANE  OF  COLUMBUS. 

(See  S.  C,  IB  How.,  385-388.) 

Validity  of  act  of  eathier  mutt  be  determined 
upon  all  the  evidence  to  be  brought  out  and 
patted  upon  by  the  jury — it  cannot  be  deter- 
mined by  a  tingle  act — %t  doei  not  neeeitarUf 
depend  on  expret*  knowledge  or  dirteHon  from 
thi  .directort. 

To  determine  whether  an  act  of  the  cashier  of  s 
bank  is  valid,  all  the  evidence  relative  to  the  acM 
and  authority  of  the  caghier,eitber  inherentand  ex- 
ercised striouy  virtutc  o0lei{  orasana«ent,Bencral 
or  special,  of  the  bank,  under  the  authority  of  Iti 
charter  or  by-laws,  and  proof.  If  any,  of  the  ratil- 
cation  or  rejection  by  the  bank  of  this  or  of  similar 
acts  of  the  cashier,  should  be  brought  out  to  be 
passed  upon  by  the  Jury,  under  instructions  from 
the  court. 

His  authority  to  do  an  aot  does  not  depend  oece*- 
sarlly  In  the  knowledge  of  the  directors  that  bt 
has  done  it,  or  any  express  direction  to  do  It  from 
them. 

His  authority  cannot  be  determined  here  upon 
an  isolated  fact  or  act  of  the  cashier. 

Argued  Feb.  9,  1867.        Decided  Feb.  t7,  1867. 

ON  CERTIFICATE  of  division  in  opinion  be- 
tween the  Juages  of  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
Ohio. 

The  case  is  stated  by  the  court. 

Mr.  C.  Cnahlnar.  Atty.  Oen.,  for  the 
plaintiff. 

Mr.  Henry  StaAbory  for  the  defendsnL 

The  argument,  being  to  the  merits,  is  not 
here  given. 

Mr.  Jufliee  Daniel  delivered  the  opinion  of 
the  court : 

This  CAuee  is  brought  before  us  upon  a  oeiti- 
flcate  of  a  division  of  opinion  between  ths 
Judges  of  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Ohio. 

The  United  States  instituted  their  action  of 
attumptit  against  the  defendants,  for  the  re- 
covery of  a  sum  of  money,  laying  their  dam- 
ages at  $200,000. 

The  declaration  consisted  of  two  counts. 
The  first  was  upon  an  alleged  agreement  be- 
tween the  United  States  and  the  City  Bank  of 
Columbus,  whereby  the  latter,  on  the  Ist  day 
of  November.  IHSO,  contracted  and  underloM 
to  transfer  for  the  plaintiffs  the  sum  of 
$100,000.  the  money  of  the  plaintiffs,  fromtlie 
City  of  New  York  to  the  City  of  New  Orleans, 
and  to  deposit  the  same  at  the  latter  place,  in 
the  Treasury  of  the  United  States,  by  the  first 
day  of  January,  1851,  free  of  charge. 

In  thu)  count,  the  receipt  of  the  money  by 
the  Bank,  viz.:  $100,000.  for  the  purposes 
stated,  the  failure  to  make  the  transfer  and  de- 
posit in  conformity  with  the  agreement,  ths 
conversion  of  the  money  so  received  by  the 
Bank  toils  own  use,  arc  all  expressly  averred. 

The  second  count  was  the  common  indebita- 
tut  attumptit  tor  money  had  and  received 
to  the  plaintiffs'  use.  Upon  the  trial  before  the 
jury  of  the  issues  joined  by  the  parties,  at  tha 
October  Term  of  the  Circuit  Court,  in  the 
year  1855,  the  plaintiffs,  in  order  to  cstablith 
the  alleged  agreement  and  undertaking  oo  the 
part  of  the  Bank,  gave  in  evidence  the  foUow- 
mg  papers,  viz. : 
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First,  a  letter  from  Thomas  Moodie,  Cashier 
«f  the  City  Bank  of  Columbus,  in  these  words: 
"  City  Bakk  ok  Coltjmbus,         ) 
CoLUMBUB.  Ohio,  Oct.  26, 1860.    ) 
Hon.  Thomas  Corwin, 

Secretary  of  the  Treasury,  Washington  City. 

Sib:  The  bearer.  Colonel  William  Miner,  a 
director  of  this  Bank,  is  authorized  on  behalf 
of  this  institution,  to  make  proposals  for  the 
purchase  of  United  Slates  slocks  to  the  amount 
«f  $100,000.  Anv  arrangement  he  may  make 
will  be  recognized  and  fully  carried  out  by  this 
Bank.  He  is  also  authorized,  if  consistent  with 
the  rules  of  the  Treasury  Department,  to  con- 
tract on  behalf  of  this  institution  for  the  trans- 
fer of  money  from  the  east  to  the  south  or  west, 
for  the  government. 

I  have  the  honor  to  be,  sir,  your  obedient 
servant,        Thomas  Moodie,  Cashier." 

Second,  the  following  contract: 

"  W.  Crrr,  November  1.  1850. 

This  Will  certify  that  I  have  contracted  with 
the  United  States  Treasury,  as  the  agent  of  the 
<3ity  Bank  of  Columbus,  U)  transfer  $100,000 
from  New  York  to  New  Orleans,  to  be  deposited 
io  the  Treasury  at  the  latter-named  city  by  the 
1st  day  of  January,  1851,  free  of  charge.  I 
have,  in  pursuance  of  said  contract,  this  day 
received  a  draft  in  my  own  name  for  $100.000 
•on  the  United  States  Treasiuy  at  New  York 
City,  which  is  to  be  accounted  for  on  said  con 
tract;  William  Miner." 

"  Upon  the  production  of  these  papers,  and 
proof  of  their  execution,  and  further  proof  that 
«aid  letter  was  the  act  of  said  Cashier  alone, 
without  the  knowlege  or  sanction  of  the  direct- 
ory of  said  Bank,  before,  at  the  time  of,  or 
subsequent  thereto,  but  was  copied  in  the  letter 
book  of  the  Bank  at  the  time  of  its  execution, 
«  question  arose  as  to  the  validity  thereof,  upon 
which  question  the  judges  of  this  court  were 
divided  in  opinion.  It  is,  therefore,  by  the  re- 
.quest  of  both  the  parties,hereby  ordered  that  the 
eaid  question  be  certified  to  the  Supreme  Court 
of  the  United  States — that  is  to  say,  '  Do  said 
papers,  so  made,  constitute  a  valid  contract  be- 
tween the  parties  to  this  suit  ?'  It  was  agreed 
that  the  defendant  is  an  independent  Bank,  un- 
der the  Act  of  the  General  Assembly  of  the 
State  of  Ohio  of  1844-'6,  to  incorporate  the 
State  Bank  of  Ohio  and  other  banking  com- 
panies. 

Wednesday,  November  38.  1855. 

(Signed)       John  McLean.    [Seai,.] 
H.  H.  Leavitt.  [Seat.]" 

In  considering  this  certificate  of  division, 
and  the  inquiry  it  propounds,  an  insuperable 
difScuUy  is  perceived,  arising  from  the  partial 
and  imperfect  form  in  which  the  facts  assumed 
as  the  foundation  of  the  inquiry  are  presented, 
and  from  the  obvious  absence  of  facts  and  cir- 
cumstances pertinent  to  the  case,  and  by  which, 
if  disclosed,  its  complexion  might  be  entirely 
controlled. 

This  court  is  asked  to  say  whether  the  above- 
cited  letter  of  the  Cashier  of  the  City  Bank -of 
Columbus,  written  without  the  knowledge  of 
the  directory,  though  copied  at  the  time  of  its 
date  in  the  letter  book  of  the  Bank,  was  a  legal 
And  valid  act  and  authority. 

Now,  it  must  be  obvious  that  the  legality  or 
validity  of  the  letter  of  the  cashier,  and  his  au- 
thority to  write  that  letter,  do  not  depend  solely 
See  19  How. 


and  necessarily  upon  t  hef  act  of  knowledge  in  the 
directory  at  the  time  of  writing  that  letter,  nor 
on  that  of  express  direction  or  permission  given 
at  the  time  of  its  composition.  The  letter 
might  have  been  legal  and  valid  in  the  absence 
of  either  such  knowledge  or  direction,  or  of 
both. 

The  i>owers  of  the  cashier  of  a  bank  are  such 
as  are  incident  to,  and  implied  in,  his  nfflrial 
character,  as  generally  understood,  as  citsh 
keeper,  cash  receiver,  or  payer,  as  negotiator 
and  correspondent  for  the  corporation,  or  as 
agent  for  various  acts  that  are  necessary  and  ap- 
propriate to  the  functions  of  such  an  officer,  and 
inseparable  from  the  operations  of  the  bank; 
or  those  powers  and  duties  may  be  created  by 
a  general  or  special  authority  declared  in  the 
charter  or  in  the  by-laws  of  the  corporation.  It 
would  seem  inconsistent  with  these  considera- 
tions to  determine  upon  an  isolated  fact  or  act 
of  the  Cashier,  not  absolutely  irreconcilable  with 
the  customary  functions  of  such  an  officer,  as 
being  decisive  of  his  capacities  and  duties:  and 
this,  irrespective  of  reference  or  inquiry  as  to 
the  powers  with  which  he  might  have  been 
clothed;  but  on  the  contrary,  by  cutting  off  all 
proofs  as  to  the  existence  of  any  such  powers, 
when  by  the  introduction  of  those  preofs  the 
competency  of  such  powers,  or  the  recognition 
of  them  by  the  Bank,  might  perhaps  have  been 
shown. 

The  true  character  of  this  cause  seems  not  to 
have  been  developed  before  the  Circuit  Court, 
nor  is  it  made  apparent  upon  the  certificate 
now  before  this  court. 

We  think  that  all  the  evidence  relevant  to  the 
acts  and  authority  of  the  Cashier,  either  inher- 
ent and  exercised  strictly  virtute  officii,  or  as  an 
agent,  general  or  special,  of  the  Bank,  under 
either  the  authority  of  its  charter  or  it  by-laws, 
and  proof,  if  any,  of  the  ratification  or  rejec- 
tion by  the  Bank  of  this  ur  of  similar  acts  of 
the  Cashier,  should  have  been  fully  brought 
out,  to  be  passed  upon  by  the  jury  under  in- 
structions from  the  court,  or  in  the  mode  of  a 
certificate  of  division,  in  the  event  of  a  disagree- 
ment between  the  judges. 

Thit  court,  thtrrfore,  refuting  to  retfMrut  upon 
the  quettion,  at  propounded  to  them  upon  the  cer- 
tificate from  the  Circuit  Court,  remand*  thit  eate 
to  that  court  for  trial. 

Citad-«  Wall.,  2sa,  aoi. 


GEORGE  BULKLEY,  Plff.  in  Er., 

». 

CHRISTIAN  HONOLD. 

(Bee  S.  C.  19  How„  390-893.) 

Vendor  of  tie  t»el  in  Louisiana  warrant*  against 
hidden  defect* — measure  of  recover]/ for  breach 
ofiuch  warranty — unaoundnes*  i*  a  hidden 
defect — contract  governed  by  the  law*  of  Loui- 


NoTi.— fmplted  warranty  againil  latent  defect*, 
and  that  manufactured  article  <»  fit  for  it*  purpont. 

On  sales  of  personal  goods  there  is  an  implied 
warranty,  that  the  article  sold  corresponds  with 
the  commodity  reprtsented,  unlets  oircuroetance* 
show  that  there  was  the  risk,  not  only  of  quality, 
but  of  Idiid.  Borreklos  v.  Bevan,  8  Rawle..  28; 
WUUnff  V.  Conaequa,  1  Pet.  C.  C,  317;  Jackson  v. 
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The  law  of  Louisiana  imposee  on  tho  vendor  the 
obliKation  of  warranting  the  thing  sold  agalost  its 
hidden  defects. 

Hidden  defects  are  those  which  oannot  be  dis- 
covered by  dmple  insiractlon. 

If  the  vendee  retain  the  thing  80ld.be  may  have  an 
action  to  recover  the  difference  in  value  between 
the  thing  as  warranted  and  as  it  was  in  fact,  to- 
gether with  the  expenses  incurred  on  the  thing, 
after  deducting  its  fruits. 

Unsoundness  of  a  vessel,  by  reason  of  the  decay 
and  rottenness  of  the  hull,  to  ascertain  which  ft 
was  necessary  to  strip  and  bore  the  vessel,  is  a  hid- 
den defect. ' 

Such  warranty  extends  to  the  soundness  of  a 
vessel.  It  is  not  necessary  that  the  plaintiff  should 
offer  to  restore  the  vessel. 

This  contract  is  governed  by  the  laws  of  Louisi- 
ana ;  the  vessel  being  purchased  at  New  Orleans, 
and  the  contract  performed  there,  although  the 
vendors  resided  in  New  York. 

The  subject  of  sales,  with  the  obligations  which 
attend  them.  Is  regulated  by  the  Civil  Code  of  Loui- 
siana, and  sales  ot  vessels  are  within  these  laws. 

Argued  Feb.  16,  18S7.      Decided  Feb.  £7,  1867. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 

The  case  is  stated  by  the  court. 

Me»»n.  Miles  Taylor,  Durant  A  Hor- 
ner, and  Owen  8t  Vose,  for  plaintiffs  in 
error: 

After  stating  the  facts  in  the  case,  the  coun- 
sel said  the  plaintiff  in  error  respectfully  sub- 
mits that  the  judgment  of  the  court  beluw 
ought  to  be  reversed  on  the  following  pounds: 

First.  If  the  contract  of  sale  in  this  case  is 
to  be  governed  by  the  law  of  Louisiana,  then 
the  decision  of  the  lower  court  is  erroneous. 

1st.  Because  the  defect  in  the  ship  was  an 
apparent  defect  in  the  legal  sense  of  that  term, 
the  existence  of  which  imposed  no  responsibil- 
ity on  the  vendor. 

WilUami  v.  Miller.  9  La.,  131;  MOlaudon  y. 
Price,  8  La.  Ann.,  6;  TmbiU  v.  Pwkin*,  8  La. 
Ann.,  188. 

2d.  Because  the  obligation  of  warranty  im- 
plied in  sales  of  ships,  does  not  extend  to  cases 
of  decay,  to  which  they  are  from  their  nature 
liable. 

Decuir  v.  Paekwood,  5  Mart.  La. ,  806;  MiUau- 
donv.  Price,  3  La.  Ann.,  6:  TwibiU  v.  Perkiru,  8 
La.  Ann.,  188;  Thompson  v.  Mylne,  4  La.  Ann., 
206,210:  C.  C,  1934;  C.  K,  1641-2;  1  Sirey 
Codes  Annotes,  notes,  1,  30;  Smith  on  Mer- 
cantile Law,  414;  Barclay  v.  Conrad,  7  La., 
264. 

3d.  'The  defendant  in  error,  by  failing  to 
offer  to  place  the  defendant  in  the  court  below 


in  the  position  he  was  in  before  the  sale,  by 
tendering  back  the  ship,  &c.,  lost  all  ri^ht  to- 
maintain  his  action  in  rrahibition,  orindmiinu- 
tion  of  the  price. 

Poth.  Cont.  De  Vente,  part  2,  ch.  1.  sec. 
4,  art.  4,  sec.  11,  Nos.  219-222;  art.  5, 
sec.  232;  Troplang  Cont.  De  Vente.  tea  XJ; 
Code  of  lo08,  p.  848,  art.  25;  0.  C,  2451. 
2497,  2509,  2632;  C.  N.,  1603,  1625.  1641. 
1642;  Ckmner  v.  Eendenon,  15  Mass.,  819;  2» 
Pick..  288. 

Second.  But  the  contract  of  sale  in  this  case 
is  not  governed  by  the  laws  of  Louisiana. 

1st.  The  law  of  domicil  of  the  vendor  of  a 
movable,  determines  the  extent  of  the  right 
transferred  and  the  obligations  incurred,  by  the 
vendor. 

Story's  Confl.  of  Laws,  ed.  1834,  sees.  876.. 
379.  882,  887,  888. 

2d.  The  Commercial  Law  of  the  United 
States  is  in  contradistinction  to  the  Civil  Law 
of  Louisiana  governing  the  sale. 

Talcott  y.  SfcKibben,  2  Marl.  La.,  804;  Old 
Code,  p.  260,  art.  7;  C.  C,  2828;  Durnford  t. 
Patterson,  7  Mart.  La.,  460;  Barry  v.  La.  Int. 
Co.,  12  Mart.  La.,  484;  Wagner  v.  Kenner,  2 
Rob.  La.,  122;  Thompson  v.  Mylfie,  4  La. 
Ann.,  206. 

In  a  case  like  the  present,  it  is  necessary  to- 
allege  and  prove  that  the  defendant  was,  an- 
terior to  the  institotion  of  suit,  put  regularly  b> 
default ;  but  it  is  nowhere  alleged  in  the  peti- 
tion that  the  defendant  was  put  in  default  If 
we  look  at  plaintiff's  position  after  the  sale,  and 
after  the  ship  returned  to  port,  and  the  survey 
of  the  inspectors  which  demonstrated  her  de- 
fective condition,  we  shall  find  that  be  bad  the 
right  under  Louisiana  law, 

1st.  To  sue  for  damages  for  breach  of  con- 
tract; 

2d.  To  sue  for  a  specific  performance  of  the 
contract,  if  the  case  would  permit  it; 

8d.  To  sue  for  dissolution  of  contract. 

C.  C,  1920. 

The  plaintiff  has  pursued  the  first,  and  sued 
defendant  for  damages. 

This  is  in  truth  nothing  but  an  action  for  re- 
duction of  the  price,  for  under  C.  C.  compen- 
sation for  injury  sustained  by  a  purchaser  in 
consequence  of  defects  in  the  thing  sold,  can 
only  be  recovered  by  a  redhibitory  action,  or 
by  the  action  guanti  minorit. 

Biehardson  v.  Johnson,   1  La.  Ann.,  889 ^ 


Wetherill,  T  8.  &  B.,  483  ;  Kase  v.  John,  10  Watts, 
lot:  butseeHoldenv.Dakin,4 Johns..  421. 

In  case  of  partial  adulteration.  wUch  does  not 
destroy  the  distinctive  character  of  the  thing,  tho 
buyer  Is  bouud.  Jenning  v.  Oratz,  3  Rawle.,  188; 
but  see  De  Freeze  v.  Trumper,  1  Johns.,  'Ali. 

Implied  warranty,  aa  to  quality  only,  applies 
where  articles  are  susceptible  of  a  standard  qual- 
ity, or  sold  by  sample.  Pollard  v.  Lyman.  1  Day 
Cas.,  156. 

Where  the  seller  of  a  horse  knew  ot  a  material 
defect  and  did  not  disclose  it,  if  It  t>e  unknown  to 
the  buyer,  or  could  not  be  presumed  to  be  known 
to  a  buyer  of  common  prudence.  It  will  vitiate  the 
contract.  Dixon  v.  M'Clutchey,  Addis..  i)Z2:  3 
Teates.,  262 ;  Addis..  146. 

A  warranty  wllj  be  Implied  against  all  latent  de- 
fects, when  the  seller  knew  that  the  buyer  did  not 
rely  on  bla  own  judgment,  but  on  thatof  the  seller, 
who  knew.ormlght  have  known,  the  existence  of 
the  defects.  Schneider  v.  Heath,  3  Camp..  IS08; 
Batrlehole  v.  Waiters.  8  Camp.,  164;  Hough  v. 
BIcbardHon,  8  Story.  090 ;  Doggett  v.  Emerson.  8 
Story.  732 ;  Story  on  Sales,  sec.  374. 

«64 


When  the  defect  is  latent,  and  such  that  the  ven- 
dee could  not,  by  the  closest  and  strictest  atten- 
tion, detect  It,  he  is  always  underetood  to  rely  upon 
the  openneiis  of  the  seller,  and  if  the  seller,  know- 
ing such  a  defect,  do  not  disclose  it,  it  is  a  fraud 
which  annuls  the  contract,  unless  there  Isaproviso 
that  the  sale  is  "with  all  faults."  See  cases  last  dted^ 
and  Hellish  v.  Hotteaux,  Peake,  116:  Bywater  v. 
Ulchardson.  1  A.&  E..  508;  S.  C..8  Nev.  &  Man., 
752 : 2  Kent.  Com.,  480.  Where  the  sale  is  '*  with  all 
faults,"  the  vendor  is  not  liable  for  latent  defects, 
whether  he  knew  them  or  not.  If  he  has  used  no 
artlflce  to  disguise  them,  or  to  prevent  the  bayer 
from  discovering  them,  or  has  oeen  guilty  of  no 
mistepresentatioD.  Pickering  v.  Dowson.  1  Taantr 
779;  Pearcc  v.  Blackwcll,  12  Ired..  49;  Hanson  v. 
Edgerly,  29  N.  H.,  843. 

There  is  an  implied  warranty  against  latent  de- 
fects where  the  seller  might  nave  provided  against 
the  existence  of  any  such  defect8..or,  where  a  war- 
ranty Islmplled  from  the  very  nature  of  the  trans- 
action—as in  tho  case  of  a  manufacturer,  or  pro- 
ducer, who  undertukes  to  furnish  articles  of  his 
manufacture,  or  produce.  In  answer  to  an  order. 

60  r.s. 


Digitized  by 


Google 


1856. 


BULKLBT  V.  HONOLD. 


890-89S 


Petenon  v.  Bum,  8  La.  Ann.,  655;  Fitk  ▼. 
Ptoetor,  4  La.  Ann.,  562. 

Now,  it  is  well  settled  that  before  the  red- 
hibitory action  will  lie,  itie  purciiaser  must  put 
tlie  vendor  in  default. 

Janin  v.  Franklin,  4  La.,  198;  Barrett  v. 
Buttard,  19  La..  881;  Fazende  t.  Hagan,  9 
Rob.  La..  806;  Baeh  t.  Barrett,  2  La.  Ann., 
960;  FM  v.-  Proctor,  4  La.  Ann.,  662. 

The  action  for  a  reduction  of  the  price  is 
subject  to  the  same  rules  and  to  the  same  lim- 
itations as  the  redhibitory  action. 

C.  C.  8623. 

Mr.  i,  P.  Benjamin,  for  defendant  in 
error: 

Ist.  The  contract  being  made  and  executed 
in  Louisiana,  the  rights  and  obligations  of  the 
parties  to  it  must  be  governed  by  the  law  of 
that  State. 

2d.  By  that  law,  the  vendor  is  bound  to  war- 
rant the  thing  sold  against  hidden  defects. 

C.  C,  2460,  2461. 

8d.  The  consequences  of  this  warranty  are, 
to  give  the  purchaser  the  election  of  avoiding 
the  sale  or  claiming  damages. 

C.  C,  2496.  2519.  1920. 

4th.  The  defects  which  the  defendant  is  bound 
to  warrant  against  are  such  as ' '  render  the  thing 
absolutely  useless,  or  its  use  so  inconvenient 
and  imperfect  that  it  must  be  supposed  the 
buyer  would  not  have  purchased  it,  had  he 
Icnown  of  the  vice." 

C.  C,  2496.  2499. 

5th.  The  only  exceptions  to  the  warranty 
are  "  against  apparent  defects  discoverable  by 
simple  inspection  (C.  C,  2497),  and  later  de- 
fects which  the  seller  has  declared  to  the 
buyer,  or  at  the  time  of  the  sale." 

C.  C.,2498. 

The  case  made  out  bv  the  statement  of  facts 
is  covered  completely  6y  the  fore^ing  provis- 
ions of  the  statute  law  of  Louisiana,  which 
seem  to  leave  no  room  for  argument. 

Jfr.  Justice  Cortis  delivered  the  opinion  of 
the  court: 

The  defendant  in  error  brought  his  action  in 
the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Louisiana,  founded  on  the 
allegations  that  he  purchased  at  New  Orleans, 
of  the  plaintiff  in  error  and  others,  a  vessel 
called  The  Ashland,  for  the  sum  of  $27,500; 
that  the  vessel  was  then  partly  laden  as  a  gen- 


eral ship  for  an  outward  foreign  vovage,  and  it 
was  agreed  the  purchaser  should  take  on  him- 
self the  expenses  and  advantages  of  that  con- 
dition of  the  vessel;  that,  accordingly,  the 
cargo  was  completed  and  the  vessel  went  to 
sea,  but  was  found  to  be  unsea worthy,  returned 
to  New  Orleans,  the  cargo  was  removed,  and 
the  hull  examined  and  ascertained  to  be  so  de- 
cayed and  rotten  as  to  be  of  no  value  without 
very  extensive  and  costly  repairs.  The  court 
found  these  facts  proved,  and  allowed  to  the 
plaintiff  lielow  dama^  equal  to  the  differ- 
ence between  the  price  paid  and  the  actual 
value  of  the  vessel,  adding  the  expenses  of  the 
vessel  and  cargo,  incurred  by  the  plaintiff 
below  by  reason  of  the  sale. 

The  petition  averred  a  fraudulent  conceal- 
ment by  the  vendors  of  the  defects  of  the  ves- 
sel, but  the  court  found  this  not  proved- 

The  law  of  Louisiana  imposes  on  the  seller  the 
obligation  of  warranting  the  thing  sold  against 
its  hidden  defects.  Civ.  Code,  arU.  2460,  2451. 
Hidden  defects  are  those  which  could  not  l>e 
discovered  by  simple  inspection.  Civ.  Code, 
art.  2497.  In  case  the  venaee  desires  to  rescind 
the  contract  by  reason  of  the  breach  of  such  a 
warranty,  he  may  do  so  by  an  action  of  red- 
hibition. But  he  may  also  retain  the  thing 
sold,  and  have  an  action  for  reduction  of  the 
price  bv  reason  of  the  difference  in  value  he- 
iween  the  thing  as  warranted  and  as  it  was  in 
fact.  Civ.  Code,  arts.  2519.  2520.  And  in  thi» 
action  only  such  a  part  of  the  price  as  will  in- 
demnify the  vendee  for  the  difference  between 
the  value  of  the  thing  as  warranted  and  the 
thing  actually  sold,  together  with  the  expenses 
incurred  on  the  thing,  after  deducting  its  fruits, 
can  be  recovered.    Civ.  Code,  arts.  2528,  2509. 

The  Circuit  Court  appears  to  have  strictly 
pursued  these  rules  in  framing  its  judgment. 

But  it  is  insisted  the  defects  were  apparent, 
and  not  hidden  defects.  We  do  not  think  so. 
Certainly  they  were  discoverable,  but  not  on 
what  the  Code  terms  "  simple  inspection."  It 
was  necessftty  to  strip  or  bore  the  vessel,  to  as- 
certain the  elate  of  its  frame;  and  this,  we 
think,  the  vendee  was  not  bound  to  do  under 
the  law  of  Louisiana. 

It  is  further  argued  that  implied  warrantv 
does  not  extend  to  the  soundness  of  a  vessel, 
because  it  is  known  to  all,  that,  from  the  nature 
of  the  thing,  it  must  decay,  and  the  purchaser  , 
may  tie  considered  as  knowing  this,  and  makin;; 


Jones  V.  Biigrbt,  S  BIngr..  SiS ;  S.  C,  3  Moore  & 
Payne,  IfiS ;  Bro  »a  v.  BdirinartoD,  2  Man.  &  Qr.,  280; 
tttory  on  tales,  sees.  371, 372,375. 

If  an  article  sold  Jot  a  particular  purpose,  turns 
out  to  be  defective,  an  action  Is  maintalnHble 
against  tbe  seller,  thouerh  tliere  was  no  warranty 
at  tbe  time  of  sale.  Gray  v.  Cox,  6  D.  &  R.,  200 ;  4  B. 
ft  C,  108;  1  C.  &  P.,  184;  8  D.  &H.,  220;  5  B.  &  C, 
4S8:  as  copper  sheetlDff  for  a  ship,  supplied  l>y  tbe 
manufacturer  for  that  purpose.  Jones  v.  Brigbt, 
3  M.  &  P..  156 ;  6  Binff.,  ^;  or  a  bartre,  for  a  pur- 
pose  Icnown  to  the  builder,  who  sold  It.  Shepnerd 
V.  Pybus.  4  Scott,  N.  K.,  484 ;  3  M.  *  G.,  68. 

Tbe  warrantv  that  it  is  fit  for  the  speciHo  pur- 
pose, is  implied,  and  there  is  no  exception  as  to  un- 
dlscoverable  latent  defects.  Randall  v.  Newson.  2 
L.  K.,  Q  a,Div.,102;  48 L.  J.,Q  B.,Div.259:  SSL. 
T.  N.  S.,  164 ;  26  W.  R.,  313 ;  C.  A.  Rev'gr  8.  C,  44  L. 
P.;  Q.  B..  Div.364;  34  L.  T.  N.  8.,  6*7. 

Asa  general  rule,  upoa  the  sale  of  an  article  by 
the  manufacturer,  there  is  an  implied  warranty 
that  It  will  answer  the  purpose  for  which  It  was 
made.  Brown  v.  Murphee.  81  Miss.,  91 ;  Field  r. 
Kinnear,  4  Kan.,  476;  Street  v.  Cbapmao,  28  lod., 
142  ;  Kinf(8bury  v.  Taylor,  29  Me.,  608;  Paclflc  Iron 

See  19  Bow. 


Works  V.  Newhall,  84  Cionn.,  67 ;  BlffKe  v.  Parldn- 
BOn,7Hurl.  &N.,96S. 

Also,  that  the  article  is  free  from  any  latent  de- 
fect Browinir  out  of  the  process  of  manufacture. 
Hoe  v.  Sanborn,  21 N.  Y.,  662.  For  a  latent  defect 
in  the  materials  employed,  the  manufacturer  is 
liable  as  on  implied  warranty,  only  whore  it  is 
proved,  or  Is  to  t>e  presumed  that  he  know  of  the 
defect.  See  last  case  cited,  and  Bragg  v.  Morrill, 
49  Vt,  46. 

A  warranty  may  exist  in  the  case  of  an  execu- 
tory contract  when  tbe  defect  in  tbe  property  Is  in- 
capable of  discovery  at  the  time  of  delivery.  In 
such  case  tbe  purchaser  may  retain  the  property 
and  sue  upon  the  warranty.  Parks  v.  Morris  A.  &  T. 
Co.,  54  N.Y.,  586;  Brown  v.  Burhans,  4  Hun,  227.  If 
the  defect  is  open,  visible  and  notorious,  at  tbe 
time  of  delivery,  the  purchaser  Is  bound  to  reject 
the  articles^  ana  refuse  to  receive  them  as  compli- 
ance with  thu  contract,  or  he  will  waive  his  right 
to  damages.  See  cases  last  cited,  and  McClung  v. 
Kelly,  21  Iowa,  608 ;  Phelps  v.  Quinn,  1  Bush,  375. 

An  express  warranty  excludes  any  Implied  war- 
ranty. McOraw  v.  Fletcher,  35  Micb.,  104;  Mul- 
lain  V.  Thomas,  43  Conn.,  262. 
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allowance  therefor  in  the  price.  It  is  true  that 
yeasels  must,  after  some  time,  decay;  and  it  ia 
also  true  that  most  subjects  of  sale  must  at 
some  time  become  of  less  or  of  no  value.  But  it 
is  not  true  that  vessels  exposed  to  sale  are  gen- 
erally unsound  and  unseawortby.  The  buyer 
has  DO  notice,  from  the  nature  of  the  article, 
that  any  particular  vessel  offered  to  be  sold  is 
unseawoithy  by  reason  of  the  decayed  state  of 
that  part  of  its  frame  which  is  concealed  from 
flight.  We  do  not  perceive,  therefore,  why  any 
different  rule  should  be  applicable  to  vessels, 
from  that  applied  to  most  olhersubjects  of  sale. 
See  De Armas  v.  Oray  etal.,  10  La..  676. 

Another  objection  is,  that  the  plaintiff  below 
did  not  offer  to  restore  the  vessel.  But  this 
proceeds  on  a  misapprehension  of  the  nature  of 
rem^y.  In  an  action  of  redhibition,  such  an 
offer  would  be  necessary.  Here,  the  contract 
is  to  stand  unrescinded,  and  the  buyer  retains 
the  thing,  the  price  only  being  lessened  as 
much  as  m  necessary  to  do  justice. 

It  was  also  argueo  that  this  contract  was  not 
to  be  governed  by  the  laws  of  Louisiana,  but 
by  the  laws  of  New  York,  where  the  vendors 
resided.  But  the  contract  was  made  and  per- 
formed in  Louisiana,  and  must  be  governed  by 
its  Iftws 

Boyle  V.  Zaeharu,  6  Pet.,  635;  Cbx  v.  United 
State*.  6  Pet.,  172;  Bettv.  Bruen,  1  How.,  168. 

The  counsel  for  the  plaintiff  in  error  also 
urged,  that  if  the  law  of  Louisiana  ought  to 
govern  the  contract,  that  law  was  to  be  found, 
not  in  the  Civil  Code  of  that  State,  but  in  the 
general  commercUl  law  of  the  country.  With- 
out pausing  upon  the  difficulties  which  other- 
wise might  attend  this  proposition,  we  think  it 
sufficient  to  say,  that  we  find  the  subject  of 
flales,  with  the  obligations  which  attend  them, 
regulated  by  the  Civil  Code  of  Louisiana,  and 
we  see  no  sound  reason  why  sales  of  vessels  are 
not  within  those  laws. 

The  judgment  of  the  Omuit  Court  it  affirmed. 

Cited— 1  Brown,  ITS. 


LATHROP  L.  8TURGI8,  Ptff.  in  Br., 

«. 

CHRISTIAN  HONOLD. 

(See  8.  C,  U  How..  393.) 

This  case  depends  on  tbe  same  facts  as  preoedlnr 
«a8e,  and  the  deoislon  Is  the  same. 

Argued  Fib.  16. 18S7.        Decided  Feb.  *7.  18S7 

IN  BRROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Louisi- 
ana. 

Meure.  Heaara.  HUea  Taylor,  Dnraat 
A  Homer,  and  Owen  &  Voae,  for  plaintiff 
in  error. 

Mr.  f.  P.  Benjaialii,  for  defendant  in 
«rror. 

The  brief  of  Mr.  Taylor  is  given  in  the  re- 
port of  the  preceding  case  of  BuUdey  v.  HotuM. 

Mr.  Juttiee  Cnrtia  delivered  the  opinion  of 

the  court: 

This  case  depends  on  the  same  facts  and  prin- 
ciples as  the  preceding  case,  and  the  judgment 
of  the  Circuit  Court  theeein  is  affirmed. 
«6« 


THE  UNITED  STATES,  AppU., 

V. 

THOMAS  W.  SUTHERLAND,  Guardian  of 
ViCTOBiA,  Ibabel,  MiocKi.,  and  HKi,iaA, 
Minor  Children  of  Mioubl  Db  Pbobobkno, 
Deceased.  , 

(See  S.  C,  U  Ho  w..  883-388.) 

Deteription  in  Mexiean  patent  not  void  for  tM- 
eertainty. 

A  desoriptlon  of  the  land  la  a  Mezloan  patent  or 
upedtentc  as  follows:  "A  tract  of  land  known  br 
the  uame  of  '  Bl  Cajon,'  near  the  mission  of  Sw 
Diero,"  to  not  void  for  unaertalDty. 

Those  who  allefre  it  is  void  for  unoertalDtr  must 
prove  either  that  there  are  two  estates  called  "  H 
Cajon  "  near  tbe  missloo  of  Sao  Diego,  to  wbiob  the 
desoriptlon  would.equally  apply,  in  which  esse  it 
would  be  void  for  ambiguity ;  or  they  must  pfovc 
that  there  is  no  estate  or  property  known  by  that 
name  atwut  San  Diego. 

But  the  land  in  the  patent  to  further  described  u 
"that  which  tbe diMfto  attached  to  the  eqwdlnue 
expresses." 

There  is  no  evidence  whatever  that,  with  the  as- 
sistance of  this  map.  a  surveyor  would  And  sny 
dlflloulty  in  locating  it. 

Argued  Feb.  17,  1867.    Decided  March  B,  1857. 

APPEAL   from  the  District  Court  of  the 
United  States  for  the  Southern  District  of 
California. 
The  case  is  stated  by  the  court. 
Mr.  C.  Cnahing,  Atty-Oen.,  for  tbe  ap^ 
pellants: 

1.  The  grant  is  void  for  uncertainty. 

2.  No  sufficient  juridical  possession  has  bea> 
given,  so  as  to  define  tbe  grant  and  segregate  it 
from  public  domain.  The  alleged  survey  doei 
not  conform  to  tbe  grant  in  any  respect. 

The  alleged  investiture  of  juridical  posses- 
sion was  after  the  functions  of  Mexican  officials 
had  ceased  in  Califomla. 

This  case  is  distinguished  from  F^fmonfi, 
because  that  grant  specified  a  quantity  to  which 
the  grantee  was  entitled.  Here  there  was  no 
quantity  specified,  and  nothing  made  certain 
by  survey  and  position. 

8.  The  grant  itself  contains  a  condition  prece- 
dent, which  is  not  shown  to  have  been  p«- 
formed. 

Mr.  Rebert  Roae,  for  the  appelles: 

Tbe  want  of  iudicial  possession.  Is  no  objec- 
tion to  the  validity  of  the  claim. 

Frimont  v.  7 he  U.  8..  17  How.,  662:  U.  8. 
V.  Larhin,  18  How.,  667;  U.  8.  v.  Beading.W 
How.,  6. 

Tbe  condition  to  pay  the  debt  to  Pedrorena, 
is  a  matter  in  which  the  United  States  have  no 
concern.    It  is  a  condition  subsequent. 

The  land  conceded  is  identified  by  the  map  an- 
nexed to  the  grant.  Upon  the  final  confinnatioa 
by  this  court,  it  will  be  the  duty  of  the  Surveyor- 
General  of  the  United  States  for  California  to 
make  an  accurate  survey,  and  lo  furnish  plates 
of  tbe  same. 

9  Stat.  atL..  688. 

Mr.  Jvetiee  CMer  delivered  the  opinion  of 
the  court: 

The  defffiidants  in  error  Died  tbdr  petition 
before  the  Board  of  Commissioners  for  ascer- 
taining and  settling  private  land  claims  In  Cali- 
fornia, claiming  "  a  tract  of  land  called  '  El 
Cajon,'   containing    eleven   eitto*  de  ganoAo 
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mayor,  situated  in  the  County  of  Han  Diego, 
by  virtue  of  a  ^rant  in  fee  made  to  their 
mother,  Doiia  Maria  Antonio  Estudillo  de  Pe- 
dropna,  by  Pio  Pico,  Gtovemor  of  California, 
bearing  date  33d  of  Sept. ,  1845,  and  approved 
by  the  Territorial  Deputation  on  the  8a  of  Oc- 
tober, 1845." 

The  only  question  arising  in  this  case, 
which  has  not  been  disposed  of  in  former  de- 
cisions of  this  court,  is  the  objection  "that  the 
grant  is  void  for  uncertainty,  because  it  de- 
anes  neither  lx>undaries  nor  quantity.  The  au- 
thenticity of  the  grant  and  confirmation  are 
proved,  and  do  not  appear  to  have  l)een  dis- 
puted before  the  commissioners.  It  is  in  evi- 
dence, also,  that  Dona  Maria  and  her  husband 
went  into  possession  of  the  place  called  "El 
Caion "  in  the  year  1845,  and  have  made  it 
"the  best  cultivated  randio  in  the  country 
«bout  San  Diego."  It  had  formerly  belonged 
to  the  mission  of  San  Diego.  The  mission  was 
in  debt  to  the  husband  of  Dona  Maria,  and 
agreed  to  transfer  their  right  of  occupancy  on 
this  randho  to  her,  in  satisfaction  of  her  hus- 
band's debt. 

Judicial  possession  was  not  delivered  till 
September,  1846,  after  the  establishment  of 
the  American  authority,  which  was  in  July  of 
that  year.  And  whether  void  or  valid,  the  e*- 
ptditntt  of  possession  made  by  the  oflBcer,  San- 
tiago E.  Arguello  (who  could  not  get  the  as- 
ristance  of  a  surveyor),  seems  to  throw  little 
light  on  the  subject  of  precise  boundary. 

But,  under  the  circumstances,  the  want  of 
such  juridical  delivery  of  possession  will  not 
affect  the  title  of  the  petitioners,  unless  the 
fftant  be  absolutely  void  for  uncertainty.  The 
description  of  the  land  granted  is  to  be  found 
in  the  following  language  in  the  patent  or  e»- 
pedUnte:  "A  tract  of  land  known  by  the  name 
of  '  El  Cajon,'  near  the  mission  of  San  Diego." 
And  again :  "  The  land  of  which  grant  is  made 
.  is  that  which  the  map  (dweflo)  attached  to  the 
respective  eipediente  expresses,"  &c.  "  The 
judge  who  may  give  the  possession  shall  inform 
the  goveriiment  of  the  number  of  ntiot  de  gan- 
ado  mayor  it  contains." 

In  construing  grants  of  land  in  California, 
made  under  the  Spanish  or  Mexican  authori- 
ties, we  must  take  into  view  the  state  of  the 
country  and  the  policy  of  the  government. 
The  population  of  California  before  its  trans- 
fer to  the  United  States  was  very  sparse,  con- 
sisting chieflv  of  a  few  military  posts  and  some 
inconsiderable  villages.  The  millions  of  acres 
of  land  around  them,  with  the  exception  Of  a 
mission  or  a  ranoho  on  some  favoredspot,  were 
aninhabited  and  uncultivated.  It  was  the  in- 
terest and  the  policy  of  the  King  of  Spain,  and 
afterwards  of  the  Mexican  Ghovemment.  to 
make  lilieral  grants  of  these  lands  to  those  who 
would  engage  to  colonize  or  settle  upon  them. 
Where  land  is  plenty  and  labor  scarce,  pastur- 
age and  raising  of  cattle  promised  the  great- 
est reward  with  the  least  labor.  Hence,  per- 
sons who  established  ranchot  required  and 
readily  received  grants  of  large  tracts  of  coun- 
try as  a  rauKC  for  pasturage  for  their  numerous 
herds.  Under  such  circumstances,  land  was 
not  estimated  by  acres  or  arpents.  A  square 
league,  or  tUio  de  ganado  mayor,  appears  to 
have  been  the  only  unit  in  estimating  the  su- 
perficies of  land.    Eleven  of  these  leagues  was 

See  19  How. 


the  usual  extent  for  a  raneho  grant.  If  more 
or  less  was  intended  in  the  grant,  it  was  care- 
fully stated.  Surveying  instruments  or  sur- 
veyors were  seldom  to  be  obtained  in  distant 
locations.  The  applicant  for  land  usually  ac- 
companied his  petition  with  a  diieHo,  or  map, 
showing  the  natural  boundaries  or  monuments 
of  the  tract  desired.  These  were  usually  rivers, 
creeks,  rivulets,  hills,  -and  mountain  ranges. 
The  distances  between  these  monuments  were 
often  estimated  at  about  so  manv  leagues,  and 
fractions  of  this  unit  little  regarded.  To  those 
who  deal  out  land  by  the  acre,  such  monuments 
as  hills,  mountains,  &c.,  though  fixed,  would 
appear  rather  as  vague  and  uncertain  boundary 
lines.  But  where  land  had  no  value,  and 
the  unit  of  measurement  was  a  league,  such 
monuments  were  considered  to  be  suflJciently 
certain.  Since  this  country  has  become  a  part 
of  the  United  States,  these  extensive  raneho 
grants,  which  then  had  Rttle  value,  have  now 
become  very  large  and  very  valuable  estates. 
They  have  been  denounced  as  "enormous  mo- 
nopolies, princedoms,"  &c.,  and  this  court  have 
been  urged  to  deny  to  the  grantees  what  it  is 
assumed  the  former  governments  have  too  lib- 
erally and  lavishly  granted.  This  rhetoric 
might  have  a  just  innueace,  when  urged  to 
those  who  have  a  right  to  give  or  refuse.  But 
the  United  States  have  bionnd  themselves  by 
a  Treaty  to  acknowledge  and  protect  all  bona 
fide  titles  granted  by  the  previous  government; 
and  this  court  have  no  discretion  to  enlarge  or 
curtail  such  grants,  to  suit  our  own  sense  of 
property,  or  defeat  just  claims,  however  exten- 
sive, by  stringent  technical  rules  of  construc- 
tion, to  which  they  were  not  originally  sub- 
jected. 

The  patent  to  the  claimant's  mother  confers 
a  title  in  fee  to  an  estate  "  known  by  the  name 
of  '  El  Cajon;' "  or  the  "  The  Chest."  It  de- 
scribes it  as  lying  "  near  the  mi»ion  of  San 
Diego."  It  therefore  assumes  that  there  is  an 
estate  or  raneho  having  such  a  name,  and 
having  some  known  boundaries. 

It  is  prima  facie  evidence  of  such  a  fact. 
Those  who  allege  that  it  \s  void  for  uncertainty, 
must  prove  either  that  there  are  two  estates 
called  "  £1  Cajon,"  near  the  mission  of  San 
Diego,  to  which  the  description  in  the  patent 
would  equallv  apply ;  in  such  case  it  would  be 
void  for  ambiguity;  or  they  must  prove  that 
there  is  no  estate  or  property  known  by  that 
name  about  San  Diego.  But  there  is  not  a 
particle  of  such  evidence  to  be  found  on  the 
record,  nor  was  such  a  defense  set  up  before 
the  commissioners.  For  anything  that  appears, 
the  "  El  Cajon  "  was  as  well  known  as  San 
Diego  itself.  But  the  description  of  the  pat- 
ent does  not  end  here :  it  is  further  descrioed 
as  "  that  which  the  disetlo  attached  to  the  es- 
pedienU  expresses."  This  map  or  survey  is 
thus  made  a  part  of  the  patent  for  the  purpose 
of  description.  It  exhibits  a  circular  valley 
surrounded  by  hills  or  mountains,  except  at  a 
narrow  outlet  on  the  eastern  boundary,  where 
a  stream  of  water  passes  out.  The  course  of 
the  stream  through  the  valley  is  traced,  as  also 
are  the  roads.  The  position  of  corrals,  raneho*, 
cottages,  &c.,  are  carefully  noted;  on  the  east, 
a  hill  or  mountain  bounds  the  valley  called 
"El  Cajon;"  on  the  west,  "Cerro  del  Por- 
suele"  and  "Cerro  de  la  Mesa;"  the  northern 
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boundary,  as  a  codUduous  circular  hill  or 
mountain  witliout  a  name;  the  southern  are 
broken  hills,  called  "  Lomas  Altas."  The  car- 
dinal points  of  the  compass  are  given,  and  a 
scale  of  measurement,  a  single  glance  at  which 
would  show  that  the  valley  traced  according  to 
that  scale  would  contain  alx)ut  ten  leagues,  or 
possibly  eleven,  the  usual  allowance  for  such 
estates.  There  is  no  evidence  whatever,  tend  ■ 
ing  to  show  that,  with  the  assistance  of  this 
map,  a  surveyor  would  find  any  difficulty  in 
locating  it  according  to  its  calls. 

In  the  cases  of  F}'emont'a.nd  of  Larkin,  the 
grants  were  much  more  vague  than  the  pres- 
ent, and  the  same  remark  which  was  maue  in 
the  latter  case  will  equally  apply  to  this:  "  No 
question  appears  to  have  been  made  as  to  the 
practicability  of  locating  the  grant  in  the 
tribunals  below,  nor  do  we  see  any  ground 
upon  which  such  a  question  could  have  been 
properly  raised  in  thex»se." 

The  judgment  m,  therefore,  affirmed. 

Dissenting,  Mr.  Juitiee  DaaieL 


R08WELL  BEEBE  BT  AL.,  Appt*., 

t). 

WILLIAM   RUSSELL. 

(See  S.C.,  19  How.,  2S8-»T.> 

Pinal  decree — reference  to  take  account  and  re- 
port, not. 

A  decree  referring:  It  to  a  master  to  take  an  ao- 
oount,  upon  evidence  and  ezamlnatloa  of  parties, 
and  to  decide  allowances,  and  report  to  the  court. 
Is  not  final,  and  this  court  has  no  jurisdiction  of  an 
appeal  therefrom. 

The  whole  oontroversv  has  not  been  determined, 
nor  does  It  appear  that  the  sum  ascertained  would 
exceed  $2,000. 

WhlUnK  V.  Bank  of  U.  8.,  18  Pet.,  8 :  Hichaud  v. 
Glrod.  4  How.,  tOi ;  Forvay  v.  Conrad,  0  How.,  SOS ; 
considered. 

Submitted  FA.  18, 1867.  Decided  Mar.  S,  1867. 

THE  bill  in  this  case  was  filed  in  the  Circuit 
Court  of  the  United  States  for  the  District 
of  Arkansas,  by  the  appellee  against  the  ap- 
pellants, to  recover  certain  premises,  and  for 
an  accounting  of  rents  and  profits  thereof. 

The  court  below  decreed  in  favor  of  the  com- 
plainant, and  referred  the  case  to  a  master,  to 
take  an  account  of  the  rents  and  profits,  and  re- 
port the  sum  ascertained  at  the  next  term  of 
the  court.  The  defendants  thereupon  brought 
the  case  here  on  appeal. 

A  further  statement  appears  in  the  opinion  of 
the  court. 

Mr.  A.  H.  Lawrence  for  the  appellants. 

ilfr.  Albert  Pike  for  the  appellee. 

Mr.  JvMioe  Wayne  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Arkansas. 

We  find,  from  our  examination  of  the  record, 
that  the  decree  from  which  this  appeal  has  been 
taken  is  not  final,  within  the  meaning  of  the 
Acts  of  Congress  of  1789  and  1808.    It  will 

Note.— Wftot  (a  a  "«n<U  decree,"  or  judoment,  of 
Mate,  irr  other  omrt.  See  note  to  Olbtrans  v.  Oirden, 
19  U.  8.  (8  Wheat.),  Mtt. 
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therefore  be  dismissed  for  a  want  of  Jurisdic- 
tion. The  right  of  appeal  is  conferred,  defined, 
and  regulatea,  by  the  2d  section  of  the  Act 
of  March  2,  1803.  which,  however,  adopts  and 
applies  the  regulations  prescribed  by  the  22d, 
2m  and  24th  sections  of  the  .Tudiciary  Act  of 
the  24th  September,  1789,  ch.  20,  respecting 
writs  of  error.  The  language  of  both  is,  that 
final  judgment  and  decrees,  rendered  in  any 
circuit,  <!ec.,  &c.,  may  be  reviewed  In  the  Su- 
preme Court,  where  the  matter  in  dispute,  ex- 
clusive of  costs,  shall  exceed  the  sum  or  value 
of  $2,000.  It  has  been  the  object  of  this  court 
at  all  times,  though  an  accidental  deviation 
may  be  found,  to  restrict  the  cases  which  have 
been  brought  to  this  court,  either  by  appeal  or 
by  writ  of  error,  to  those  in  which  the  rights 
of  the  parties  have  been  fully  and  finally  deter- 
mined or  judtrments  or  decrees  ia  the  court  be- 
lowj  whether  they  were  cases  in  admiralty,  in 
equity,  or  common  law.  In  the  case  of  The 
Palmyra,  10  Wheat.,  602,  where,  in  a  libel  for 
a  tortious  seizure,  restitution  with  costs  and 
damages  had  been  decreed,  but  the  damagi-* 
had  not  been  assessed,  this  court  held  that  Uie 
decree  was  not  final,  and  dismissed  the  appeal. 
It  said,  "  the  decree  of  the  Circuit  Court  was 
not  final  in  the  sense  of  the  Act  of  Congress. 
The  damages  remain  undisposed  of,  and  an  ap- 
peal may  still  lie  upon  that  part  of  the  decree 
awarding  damages.  The  whole  cause  is  not, 
therefore,  finaljy  determined  in  the  Circuit 
Court,  and  we  are  of  the  opinion  that  the  cause 
cannot  be  divided  so  as  to  bring  up  distinct 
parisof  it."  This  court  also  ruled,  m  Brmcn 
V.  Swann,  9  Pet.,  1,  that  a  decree  enjoioini;  a 
judgment  at  law  taxing  a  sum  which  remsioed 
to  be  ascertained  with  precision,  was  not  final, 
to  permit  an  appeal  from  it.  We  might  malii- 
ply  citations  from  the  reports  of  this  court,  to 
show  its  caution  upon  Uiis  subject.  We  feel 
very  confident  no  case  has  been  decided  by  it, 
when  the  question  of  the  finality  of  a  decree  or 
judgment  has  been  brought  to  its  notice,  in 
which  the  distinction  between  final  and  inter- 
locutory decrees  has  not  been  regaided  ss  it 
was  meant  to  be  by  the  legislation  of  Congren, 
and  as  it  was  understood  by  the  courts  in  En- 
gland and  in  this  country  before  Congress 
acted  upon  the  subject.  A  decree  is  unde^ 
stood  to  be  interlocutory  whenever  an  inquiry 
as  to  matter  of  law  or  fact  is  directed,  prepara- 
tory to  a  final  decision.  1  New..  822.  And  we 
find  it  stated  in  the  second  volume  of  Perkins' 
Daniel's  Chancery  Practice,  1193,  "that  the 
most  usual  ground  for  not  making  a  perfect 
decree  in  the  first  iqstance,  is  the  necessity 
which  frequently  exists,  for  a  reference  to  a 
master  of  the  court,  to  make  inquiries,  or  take 
accounts,  or  sell  estates,  and  adjust  other  mat- 
teia  which  are  necessary  to  be  disposed  of,  t)e- 
fore  a  complete  decision  can  be  come  to  upon 
the  subject  matter  of  the  suit."  When  a  decree 
finally  decides  and  disposes  of  the  whole  merits 
of  the  cause,  and  reserves  no  further  questions 
or  directions  for  the  future  Judgment  of  the 
court,  so  that  it  will  not  be  necessary  to  bring 
the  cause  again  before  the  court  for  its  flnd 
decision,  it  is  a  final  decree.  It  is  true  a  decree 
may  he  final  although  it  directs  a  reference  to 
a  master,  if  all  the  consequential  directions  de- 
pending upon  the  result  of  the  master's  report 
are  contained  in  the  decree,  so  that  no  further 
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decree  of  the  court  will  be  necessary,  upon  the 
confirmation  of  the  report,  to  give  the  parties 
the  entire  and  full  benefit  of  the  previous 
decision  of  the  court.  MiUs  v.  Hoag,  7  Paige, 
18. 

Testing,  then,  this  decree  by  the  citations 
just  given  from  Daniel's  Chancery  Practice, 
from  the  case  of  MilU  v.  Hoag,  our  in(juiry  is, 
whether  further  action  of  the  court  in  the  nat- 
ure of  a  decree  would  not  be  necessary  to  give 
to  the  defendant  in  error  the  benefit  of  the 
"rents  and  profits  received  by  the  defendants 
in  the  court  below,  or  which  could  or  ought  to 
have  been  received  bv  them,  or  any  of  them, 
for  any  part  of  the  premises,"  which  it 
had  directed  the  defendants  to  surrender 
to  the  complainant;  and  whether  the  court's 
direction  to  the  master,  how  he  should  take  the 
accounts  of  rents  and  profits,  and  that  no  al- 
lowances were  to  be  made  by  the  master  for 
Improvements  which  the  defendants  had  made, 
and  that  no  account  of  rent  was  to  be  taken 
upon  permanent  and  valuable  improvements 
erected  by  them,  do  not  involve  rights  in  the 
respective  parties,  and  a  pecuniary  uncertainty 
in  respect  to  the  sum  to  be  paid  by  the  defend- 
ant, wliich  are  only  made  certain  and  operative 
by  a  decree  of  the  court  upon  the  master's  re- 
port. The  court's  direction  was,  "that  it  be 
referred  to  the  master,  to  take  an  account  of 
the  rents  and  profits  received,  or  which  could 
and  ought  to  have  been  received,  by  the  de- 
fendants, or  any  of  them,  for  aqy  part  of  the 
said  premises;  that  he  take  such  an  account 
distributively  as  to  the  said  Ashley  and  Beebe, 
in  the  lifetime  of  Ashley,  and  as  to  his  heirs 
since  his  death,  and  as  to  said  O.  C.  Walker 
since  his  purchases;  that  he  make  no  allowances 
for  improvements  made  by  them,  or  either  of 
them,  and  take  no  account  of  rent  upon  per- 
manent and  valuable  improvements  erected  by 
them ;  and  tliat  he  report  to  the  court  here,  at 
the  next  term  thereof.  And  it  is  further  or- 
dered, &c.,  that  the  defendants  to  pay  the  costs 
of  this  suit."  Thus  leaving  a  sum  to  be  as- 
certained with  precision  by  the  master  from 
different  elements,  from  which  he  is  directed 
to  make  up  the  account,  and  those  not  merely 
consequential  from  the  previous  directions  of 
the  decree.  Further,  a  aecree  from  which  an 
appeal  may  be  taken  must  not  only  be  final, 
but  it  must  be  one  in  which  the  matter  i^  dis- 
pute, exclusive  of  costs,  shall  exceed  the  sum 
or  value  of  $3,000'.  The  value  of  the  subject 
matter  in  controversy  may  be  shown  from  the 
record,  or  by  evidence  aUutide,  when  it  is  dis- 
puted: and  in  this  case  the  record  discloses  that 
to  be  such  as  would  give  the  court  jurisdiction ; 
but  the  decree  also  shows  that  a  sum  is  still  un- 
ascertained between  the  parties,  which  may  or 
may  not  exceed  |2,000,  and  if  it  does,  which 
may  be  the  subject  of  another  appeal.  The  ob- 
ject of  the  law.  and  the  interpretation  of  it  by 
this  court,  is  to  prevent  a  case  from  coming  to 
it  from  the  courts  t)elow,  iu  which  the  whole 
controversy  has  not  been  determined  finally, 
and  that  the  same  may  be  done  in  this  court. 
We  say,  "in  which  the  whole  controversy  has 
not  been  determined."  Wherever  it  has  been, 
and  ministerial  duties  are  only  to  be  performed, 
though  that  be  to  ascertain  an  amount  due,  the 
decree  is  final. 

But  the  reference  of  a  case  to  a  master,  to 
See  19  How. 


take  an  account  upon  evidence,  and  from  the 
examination  of  the  parties,  and  to  make  or  not 
to  make  allowances  affecting  the  rights  of  the 
parties,  and  to  report  his  results  to  the  court, 
is  not  a  final  decree;  because  his  report  is  sub- 
ject to  exceptions  from  either  side,  which  must 
be  brought  to  the  notice  of  the  court  before  it 
can  be  available.  It  can  only  be  made  so  by 
the  couits  overruling  the  exceptions,  or  by  an 
order  confirming  the  report,  with  a  final  de- 
cree for  its  appropriation  and  payment.  We 
have  just  said,  the  decree  is  final  when  minis- 
terial duties  are  only  to  be  done  to  ascertain  a 
sum  due.  The  case  of  Bat/  v.  Late,  in  8  Cranch. 
179,  is  an  instance.  It  was  then  ruled  by  this 
court,  that  a  decree  for  a  sale  under  a  mort- 
gage is  such  a  final  decree  as  may  be  appealed 
from.  Afterwards,  when  that  case  was  cited 
in  the  case  of  The  Palmyra,  10  Wheat.,  203, 
Marshall,  Chief  Jiuttiee,  said  for  the  court: 
"In  that  case,  which  was  an  appeal  in  an  equi- 
ty cause,  there  was  a  decree  of  foreclosure  apd 
sale  of  the  mortgaged  property.  The  sale  could 
only  be  ordered  after  an  account  taken,  or  the 
sum  due  on  the  mortgage  ascertaided  in  some 
other  way.  And  the  usual  decree  is,  that  un- 
less the  defendant  shall  pay  that  sum  in  agiven 
time,  the  estate  shall  be  sold.  The  decree  of 
sale,  the^fore,  is  in  such  a  case  final  upon  the 
rights  of  parties  in  controversy,  and  leaves 
ministerial  duties  only  to  be  performed."  In 
such  a  case  the  direction  is  but  a  consequence 
of  the  decree,  and  no  further  decree  is  neces- 
sary. So  a  decree  upon  the  coming  in  of  the 
master's  report  on  a  bill  for  specific  perform- 
ance, ascertaining  the  quantity  of  land  to  be 
conveyed,  and  the  balance  of  money  to  be  paid, 
and  that  the  conveyance  should  be  executed  on 
such  balance  being  tendered,  is  a  final  decree. 
Travii  v.  Waters,  1  Johns.  Ch.,  85.  But  in  the 
last  case  cited,  it  would  not  have  been  final  if 
the  decree  had  not  directed  the  conveyance  of 
the  land  upon  the  sum  found  by  the  master  be- 
ing tendered. 

It  has  been  supposed  that  this  court  did  not 
apply  its  present  interpretation  of  the  laws  reg- 
ulatingappeal  in  the  cases  of  Whiting  v.  Bank 
of  the  United  State*.  13  Pet.,  6;  of  Miehavd  v. 
Oirod,  4  How.,  508,  and  in  Forgay  et  al.  v. 
Onratf,  in  6  How.,  301.  It  is,  however,  not 
so.  Whiting't  case,  in  tliat  part  of  it  relating 
to  appeals,  was  only  what  this  court  had  said 
in  Bay  v.  Law,  in  the  case  of  The  Palmyra, 
before  cited,  that  a  decree  of  foreclosure  and 
sale  is  final  upon  the  merits  of  the  controversy, 
and  an  appeal  lies  therefrom.  In  Miehavd  v. 
Oirod,  no  such  point  was  made  in  the  argu- 
ment of  it,  nor  touched  upon  in  the  opinion  of 
the  court.  In  Forgay's  case,  it  was  made  upon 
the  decree  given  by  the  court  below,  and  it  was 
adjudged  by  this  court  to  be  final,  to  give  this 
court  jurisdiction  of  it.  But  it  was  so,  upon 
the  ground  that  the  whole  merits  of  the  con- 
troversy between  the  parties  had  been  deter- 
mined, that  execution  had  been  awarded,  and 
that  the  case  had  been  referred  to  the  master 
merely  for  the  purpose  of  adjusting  the  ac- 
counts. The  fact  is,  the  order  of  the  court  in 
that  case  for  referring  it  to  a  master  was  pecul- 
iar, making  it  doubtful,  if  it  could  in  any  way 
control  or  qualify  the  antecedent  decree  of  the 
court  upon  the  whole  merits  of  the  contro- 
versy, or  modify  it  in  any  way,  except  upon  a 
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getition  for  a  rehearing.  We  refer  to  the  case, 
owever,  with  confldence_,  to  show  that  the 
reasoning  of  the  opinion  is  cautionary  upon 
the  subject  of  bringing  appeals,  and  conOrtn- 
atory  of  what  we  have  said  In  this  case. 

We  ditntiu  the  ease,  the  court  not  having  ju- 
risdiction of  the  appeal. 

Clted-19  How.,  «8U;8  Wall..  110;  12  Wall.,  98;  B 
Blatohf.,  STl. 


TERRENCE  PARRELLY,  EDWARD  O. 

MORTON   ET  Ai,.,  Heirs  and  Representa 

lives  of  Frbdbkick  Notsibk,  Appt»., 

«. 

WILLIAM  W.  WOODFOLK. 

(See  S.  C,  19  How.,  288-289.) 

A  decree  referring;  the  oause  to  a  master  to  state 
an  aooount,  on  testimony  and  examination  of  par- 
ties isan  Interlocutory  and  not  a  final  decree,  and 
this  court  has  no  lurlBdlcUon  of  an  appeal  there- 
from.   Bee  Beebe  v.  Kussell,  ante  668. 

Submitted  Feb.  18,  1857.  Bedded  Mar.  6, 1857. 

A  PPEAL  from  the  Circuit  Court  of  the  Unit- 
o.  ed  States  for  the  Eastern  District  of  Arkan- 
sas. 

The  point  upon  which  the  case  is  decided, 
appears  in  the  opinion  of  the  court. 
Mr.  Albert  Pike  for  the  appellants. 
Mr.  R.  J.  Heiffs  for  the  appellee. 

Mr.  Juttiee  Wayne  delivered  the  opinion  of 
the  court: 

The  case  having  been  submitted  to  the  court 
upon  printed  arguments,  we  find  from  an  ex- 
amination of  the  record  that  the  appeal  has  been 
prematurely  talien  from  an  interlocutory  and 
not  a  final  decree. 

After  reciting  such  facts  in  the  case  as  the 
court  deemed  to  be  necessary  for  understand- 
ing the  subject  matter  of  controversy,  and  the 
court's  directions  in  respect  to  the  rights  of  the 
complainant,  the  court  then  orders  that  the 
cause  shall  be  referred  to  the  clirk  of  the  court 
as  a  special  master  in  chancery,  to  take  and 
state.an  account  of  the  sum  for  which  the  lands 
are  bound  under  the  mortgage  exhibited  in  the 
pleadings  in  the  cause ;  and  also  to  take  and 
state  an  account,  showing  what  money  and 
property  Morton  and  his  wife,  and  Mary  T. 
Notribe,  widow  of  Frederic  Notribe,  have 
severally  received,  and  are  entitled  to  receive, 
which  were  of  the  estate  of  Frederic  Notribe 
at  the  time  of  his  death ;  and  a  further  account, 
showing  what  portion  of  said  estate,  if  any,  re- 
mains to  be  administered,  setting  forth  all  par- 
ticulars thereof  as  far  as  practicable,  and  if  nec- 
essary to  the  due  execution  of  this  order.  And 
the  master  is  directed  to  call  for  and  examine 
on  oath  any  of  the  parties  to  this  suit,  and  also 
to  take  testimony  of  witnesses  touching  any  of 
the  matters  aforesaid,  and  to  make  report  to 
this  court.  This  is  so  obviously  an  interlocu- 
tory decree,  that  we  do  not  thmk  it  necessary 
to  e:(amine  it  in  detail,  to  show  that  a  further 
and  final  decree  is  necessary,  to  give  to  the 
complainant  any  of  the  advantages  to  which 
the  court  in  iu  previous  directions  has  de- 
clared him  to  be  entitled. 

For  the  reasons  given  in  the  opinion  in  the 


case  of  lioemell  Beebe  elal..  appellant*,  v.  Ifill- 
iam  RaiaeU,  19  How..  283;  tw,  therefore,  direet 
Uiis  eaute  tobeditmi»$edforv>antofjuriidietioh. 


WILLIAM  BYER8,  Appellant, 

V. 

FRANCIS  8URGBT. 

(See  8.  C,  19  How.,  808-812.) 

Sale  and  pureKate  of  kmd»,  held  fraudulent. 

Where  one  obtained  a  ]ud{rment  for  costs.  $39.10, 
a^nst  a  firm  In  a  suit  by  one  of  them  In  the 
name  of  the  Arm,  Ions  after  Its  disaolutloo,  upon 
wblob  lands  of  a  member  of  the  firm,  who  wu  Ig- 
norant of  the  suit,  of  14,000  acres,  worth  from 
forty  to  seventy  thousand  dollars,  were  sold  by  di- 
rection of  the  attorney  In  the  Judfrment,  who  be- 
came the  purchaser  for  the  sum  of  $9JM  ind 
who  refused  to  accept  In  redemption  of  the  laods 
a  Bum  tendered  more  than  equal  to  the  costs  and 
expenses:  Held,  thatsuob  sale  and  purchase  of  the 
lands  was  fraudulent  and  void,  and  will  be  nt 
aside. 

Argued  Feb.  IS,  1856.     Decided  Mar.  S,  JSS6. 

APPEAL   from  the   CTrcuit  Court  of  the 
United  States  for  the  Eastern  District  of 
Arkansas. 

This  was  a  bill  in  equity,  brought  In  the  Cir- 
cuit Court  of  the  United  States,  by  the  appel- 
lee, to  set  aside  and  annul  as  illegal,  fraudulent 
and  void,  a  judicial  sale  of  the  lands  of  the 
appellee. 

The  Circnit  Court  rendered  judgment  in 
favor  of  the  complainant. 

The  case  further  appears  in  the  opinion  of 
the  court. 

Mr.  Fowler,  counsel  for  the  appellee,  made 
no  argument  in  this  court. 

Messrs.  S.  H.  Hempatead  and  Law- 
renee.  for  the  appellee : 

The  lands  in  cjuestion  are  described  in  the 
pleadings  according  to  the  public  surveys,  and 
amount,  in  quantity,  to  over  14,000  acres,  and 
only  produceid  on  sale  |9.13i.  when  worth  in- 
trinsically at  the  time  about  170,000. 

The  court  set  aside  the  sale  and  annulled 
the  title  of  Byers,  from  which  decree  he  ap 
pealed.  The  case  is  reported  in  Hempst.  C.  C., 
715. 

The  inadequacy  of  the  consideration  is  so 
enormous  as  to  shock  the  conscience. 

1  Sto.  Eq.,  245:  Livingstone  v.  Bi/rne,  11 
Johns.,  666;  WiUiamson  v.  Dale.  8  Johns. 
Ch.,  292;  Osgood  v.  Franklin,  2  Johns.  Ch., 
23-29;  Hardy  v.  Beard.  18  Ark.,  184.  189; 
Sherry  v.  Loekuiood,  1  Carter  (Ind.),  675;  Me- 
Michael  v.  MeDermott.  17  Pa.  St.,  858;  ChiegiB 
V.  Cahoon,  8  Harr.  Del.,  28;  8  Harr.,  494;  Ad- 
dison V.  Onm.  5  Dana,  271 :  Oroff  v.  Jonu.  6 
Wend..  63.!;  Tieman  v.  Wilton,  6  Johna  Ch., 
411:  Sreope  v.  Ardery.  6  Ind.,  218;  Franklin 
V.  Osgood,  14  .Tohns.,  537. 

Mr.  Justice  Daniel  delivered  the  opinion  of 
the  court: 

The  appellee,  Francis  Surget,  a  citizen  of  the 
State  of  Mississippi,  instituted  his  suit  in 
equitv  in  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Arkansas,  against 
the  appellant,  the  object  of  which  suit  was  to 
annul  as  fraudulent  and  void,  a  sale  of  Undi 
belonging  to  the  appellee,  made  by  the  sheriff 
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of  Jackson,  in  Arkassas,  on  the  18th  of  May, 
1846.  These  lands  situated  in  the  county  and 
State  above  mentioned,  are  described  in  the 
pleadings  according  to  the  public  surveys, 
amounting  to  more  than  14,000  acres,  and 
estimated  in  value  at  from  forty  to  seventy 
thousand  dollars,  and  were  sold  by  the  sheriff 
in  satisfaction  of  a  claim  for  $39,  and  con- 
veyed to  the  appellant  for  the  sum  of  $9. 13^. 

The  Circuit  Court  having  pronounced  the 
sale  and  conveyance  fraudulent  and  void,  and 
decreed  a  surrender  and  reconveyance  of  the 
lands  by  the  appellant  to  the  appellee,  the 
former  party  has  appealed  from  that  decree  to 
this  court. 

The  facts  of  this  cause,  as  collated  from  the 
pleadings,  and  as  established  by  the  proofs,  are 
substantiaUv  as  follows:  the  appellee,  during 
the  year  1S8S,  separately,  and  in  bis  individual 
right,  entered  and  purchosed  of  the  gov- 
ernment of  the  United  States,  at  their  Land 
Office  at  Batesville,  in  the  State  of  Arkansas,  a 
number  of  tracts  or  parcels  of  land,  situated  in 
the  County  of  Jackson,  in  the  State  aforesaid, 
all  of  which  are  known  and  designated  on  the 
plats  of  the  public  surveys,  and  are  enumerated 
and  set  forth  in  the  bill.  In  the  same  year  (188S) 
about  the  10th  of  November,  the  appellee,  to- 
eether  with  John  Ker,  Stephen  Duncan,  and 
William  B.  Duncan,  formed  a  partnership  un- 
der the  name  and  style  of  William  B.  Duncan 
&  Co.,  and  in  the  name  and  behalf  of  that  firm, 
entered  and  purchased  of  the  United  States, 
at  their  Land  Office  at  Batesville,  various  other 
tracts,  lots  and  parcels  of  land,  Iving  in  the 
game  county  and  State,  known  and  designated 
on  the  plats  of  the  public  surveys,  and  de- 
scribed and  set  out  out  in  the  bill.  Sometime 
in  the  year  1836,  the  partnership  of  William  B. 
Duncan  &  Co.  was,  by  mutual  consent,  dis- 
solved; and  the  property,  real  and  personal,  be- 
longing to  the  nrm,  including  the  purchases 
and  entries  of  land  made  by  them,  was,  by  like 
consent  divided,  and  the  portion  of  each  part- 
ner allotted  to  him,  and  by  him  held  in  sever- 
alty. The  portions  assigned  and  allotted,  un- 
der this  distribution  to  Stephen  Duncan  and 
William  B.  Duncan,  as  members  of  the  part- 
nenhip  of  William  B.  Duncan  &  Co. ,  are  par- 
ticularly set  out  and  descril)e<l  in  the  bill.  Sub- 
sequently to  the  dissolution  of  the  partnership 
of  William  B.  Duncan  &  Co.,  and  to  the  trans- 
fer to  each  partner  of  his  respective  rights  and 
interest  therein,  Stephen  Duncan  and  William 
B.  Duncan,  by  deeos  bearing  date,  the  one  on 
the  29th  of  December.  1886,  and  the  other  on 
the  :Md  of  March,  1837,  sold  and  conveyed  to 
the  appellee  in  fee  simple,  together  with  sundry 
other  tracts  and  parcels  of  land,  the  lands,  lots 
and  parcels,  before  mentioned  as  having  been 
translcrred  and  assigned  to  said  Stephen  and 
William  B.,  as  members  of  the  Arm  of  Will- 
iam B.  Duncan  &  Co.,  all  of  which  lots  and 
parcels  of  land,  so  conveyed  to  the  appellee  by 
Stephen  and  William  B.  Duncan,  as  well  as 
the  portion  thereof  belonging  to  the  appellee, 
as  a  member  of  the  firm  of  William  B.  Duncan 
&  Co.,  and  the  several  lots  and  parcels  of  land 
originally  and  separately  entered  and  purchased 
by  the  appellee  in  his  own  right,  were  included 
in  the  levy  and  sale  impeached  by  the  bill. 

In  the  year  1840,  four  years  after  the  disso- 
lution of  the  firm  of  William  B.  Duncan  & 
See  19  How. 


Co.,  an  action  was  instituted  in  the  name  of 
that  firm,  by  William  B.  Duncan,  in  the  Circuit 
Court  of  Jackson  County,  in  the  State  of  Ar- 
kansas, against  one  Noadiah  Marsh,  for  a 
breach  of  covenant;  and  in  that  suit,  under  the 
plea  of  a  subsequent  discharge  in  bankruptcy, 
the  court  gave  judgment  in  favor  of  the  de- 
fendant for  costs  of  suit. 

The  bill  charges  that  this  suit  instituted 
against  Marsh  was  posterior  in  time  to  the  dis- 
solution of  the  partnership,  and  was  commenced 
and  prosecuted  withoat  the  authority  or  knowl- 
edge of  the  other  members  of  the  recent  part- 
nership, who  all  resided  beyond  the  limits  of 
the  State  of  Arkansas;  and  further  avers,  that 
the  first  knowledge  of  the  existence  of  the  suit 
on  the  part  of  tlie  appellee  was  imparted  to 
him  by  a  communication  informing  him  of  the 
sale  of  his  land.  This  allegation  in  the  bill 
with  respect  to  the  period  at  which  the  suit 
against  Marsh  was  instituted,  and  with  respect 
also  to  the  person  by  whom  instituted,  and  the 
ignorance  on  the  pari  of  the  appellee  of  the 
institution  of  that  suit,  is  fully  sustained  by 
the  deposition  of  William  B.  Duncan,  and  by 
the  facts  that  the  deeds  from  the  other  partners 
to  the  appeHee,  executed  after  the  dissolution, 
bear  date  in  the  years  1836  and  1837;  the  action 
at  law  against  Marsh  not  having  been  com- 
menced until  1840,  Sept.  5th. 

But  should  it  be  conceded  that  the  partnership 
was  in  full  existence  at  the  time  of  the  insti- 
tution of  the  suit  against  Marsh,  and  that  the 
suit  had  been  orders  or  sanctioned  by  the  firm, 
yet  a  judgment  for  costs  against  them,  upon  a 
ground  which  controverted  neither  the  justice 
nor  the  legality  of  their  claim,  presents  an 
anomaly  in  judicial  proceedings,  as  irrecon- 
cilable with  reason  as  it  is  believed  to  be  with- 
out precedent. 

Upon  this  extraordinary  judgment,  the  ap- 
pellant, as  the  attorney  for  the  defendant  in  the 
inferior  court,  assumed  to  himself  the  power 
to  tax  the  costs  adjudged  to  the  defendant;  to 
tax  them  not  in  the  capacity  of  clerk,  the 
agent  created  by  law  for  the  performance  of 
that  service,  nor  in  that  of  the  legal  deputy  or 
subordinate  of  that  officer,  but,  as  it  has  been 
asserted,  as  a  sort  of  amieui  deriei,  and  with 
equal  benevolence,  or  in  order  to  remedy  the 
ignorance  and  imbecility  which,  by  way  of 
justification  of  the  appellant's  acts,  it  is  at- 
tempted to  be  shown,  characterized  the  minis- 
ters of  the  law  in  that  unfortunate  locality,  as- 
sumed to  himself  the  power  and  the  right  not 
Onl^  of  selecting  the  final  process,  but  of  pre- 
scribing also  the  description  and  the  quantity 
of  the  property  which  he  chose  to  have  seized 
in  satisfaction  of  that  process;  of  furnishing  a 
list  of  the  parcels  and  amount  which  he  chose 
to  have  thus  seized ;  of  ordering  the  sheriff  to 
levy  upon  the  whole  of  what  he  had  so  de- 
scribed; of  preparing  himself  and  furnishing 
to  the  officer  such  advertisements  for  the  sale 
of  the  properly  levied  upon  as  he  approved ;  of 
requiring  of  the  sheriff,  under  peril  of  re- 
sponsibility for  refusal,  towards  the  satisfaction 
of  an  execution  for  $80.10,  peremptorily  to 
make  sale  of  more  than  fourteen  thousand 
acres  of  land,  estimated  by  the  witnesses  from 
forty  to  seventy  thousand  dollars;  and  finally, 
under  a  proceeding  irregular  in  its  origin,  com- 
menced by  himself,  ana  by  him  controlled  and 
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managed  to  its  consummation,  of  becoming 
the  purchaser  of  the  property  estimated  as 
above,  for  the  sum  of  $9.13^. 

Such  is  the  history  of  a  transaction  which  the 
appellant  asks  of  this  court  to  sanction :  and  it 
seems  pertinent  here  to  inquire,  under  what 
system  of  civil  polity,  under  what  code  of  law 
or  ethics,  a  transaction  like  that  disclosed  by 
the  record  in  this  case  can  be  excused,  or  even 
palliated?  To  the  appellant  must  necessarily 
be  imputed  full  knowledge  of  this  transaction; 
he  was  the  attorney  for  the  defendant  in  the 
State  court,  he  is  shown  to  have  been  not  only 
the  adviser,  but  virtually  the  executor  of  every 
step  taken  for  the  enforcement  of  the  Judg- 
ment of  that  court;  and,  as  a  lawyer,  it  is  rea- 
sonable to  presume  that  he  must  have  compre- 
hended the  nature  and  effects  of  the  measures 
adcpted  by  him  and  at  his  instance.  The  bill 
impeaches  these  measures  as  being  contrived 
by  the  appellant  for  purposes  of  fraud  and  op- 
pression, as  is  betrayed — 

1st.  By  the  anomalous  character  of  the  judg- 
ment procured  by  the  appellant,  without  no- 
tice or  knowledge  en  the  part  of  the  apppellee. 

2d.  By  the  fact,  that  the  process  sued  out 
upon  the  judgment  at  law  was  not  made  out 
by  the  only  officer  legally  authorized  for  that 
purpose,  but  was  calculated,  and  drawn  up, 
and  determined,  and  written  out,  by  the  appel- 
lant himself,  and  by  his  authority  and  direction 
delivered  to  the  sheriff,  who  was  ordered  by 
this  same  party  on  what  particular  property 
and  to  what  amount  to  levy  the  execution. 

8d.  By  the  facts  that  wh'atever  notices  or  ad- 
vertisements may  have  been  given  or  prepared 
previously  to  the  sale  »f  the  lands  levied  upon, 
were  prepared  not  by  the  sheriff,  but  by  the 
appellant;  and  that  such  as  were  prepared  by 
him  were  not  published  by  the  sheriff  in  the 
mode  prescribed  by  the  law,  previously  to  the 
sale  of  lands  under  execution. 

4th.  By  the  wanton  excessiveness  of  the  levy 
insisted  on  by  the  appellant;  this  being  an 
abuse  of  the  process  of  the  court,  and  evidence 
of  a  fraudulent  design,  with  a  view  to  incite 
suspicion,  and  to  deter  purchasers  by  reason  of 
that  suspicion,  and  by  offering  larger  portions 
of  property  than  many  persons  would  be  will- 
ing or  able  to  purchase. 
'  Otb.  By  the  peremptory  demand  upon  the 
sheriff,  and  in  opposition  to  the  remonstrances 
of  this  officer,  and  under  threats,  in  the  event 
of  his  refusal,  to  force  a  sale  of  this  large 
amount  of  property,  under  circumstances  cal- 
culated to  insure  its  ruinous  sacrifice. 

6th.  The  gross  inadequacy  of  consideration 
given  by  the  appellant  for  this  large  property : 
an  effect  produced  by  his  own  fraudulent  con- 
trivances. 

The  ground  upon  which  the  defendant  be- 
low, the  appellant  here,  has  rested  his  case, 
may  in  substance  be  reduced  to  the  two  follow- 
ing positions: 

1.  The  strength  of  his  legal  title  acquired  un- 
der execution  and  salcand  under  the  conveyance 
from  the  sheriff,  which  execution,  sale,  and 
conveyance,  he  alleges  were  fair,  and  not  fraud- 
ulent; and, 

W3.  That  sacrifices  of  land  in  the  section  of 
the  State  in  which  this  sale  occurred,  similar 
to  that  complained  of,  were  usual  in  sales  under 
execution. 
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With  respect  to  the  effect  of  the  judgment  at 
law,  and  of  ihe  proceedings  taken  for  its  en- 
forcement, it  is  insisted,  in  the  answer  of  the 
appellant,  that  this  judgment  having  been  ren- 
dered by  a  court  of  competent  authority,  sad 
still  remaining  unreversed,  neither  the  validity 
of  that  Judgment  nor  the  proceedings  in  virtue 
thereof  can  now  be  questioned. 

It  is  true,  that  with  respect  to  the  regularity 
ofthatjudgment,or  of  any  legal  errors  in  obtain- 
ing it,  this  court  or  the  Circuit  Court  could  not 
take  cognizance,  nor  exercise  any  appellate  pow- 
er for  its  reversal ;  and  in  any  collateral  attempt 
at  law  to  impeach  that  Judgment,  it  must  be 
regarded  as  binding  and  operative.  But  with 
any  fraudulent  conduct  of  parties  in  obtaining; 
a  judgment,  or  in  attempting  to  avail  them- 
selves thereof,  this  court  can  regularly,  as 
could  the  Circuit  Court,take  cognizance.  Such 
a  proceeding  is  within  the  legitimate  province 
of  courts  of  equity,  and  constitutes  an  exten- 
sive ground  of  their  jurisdictian.  The  true 
and  intrinsic  character  of  proceedings,  as  well 
in  courts  of  law  as  in  pais,  is  alike  subject  to 
the  scrutiny  of  a  court  of  equity,  which  will 
prol>e,  and  either  sustain  or  annul  them,  ac- 
cording to  their  real  character,  and  as  the  enda 
of  justice  may  require. 

With  reference  to  the  conduct  of  the  appel- 
lant, in  procuring  and  enforcing  the  judgment 
at  law,  that  conduct  has  been,  by  the  answer 
of  the  appellant  and  by  the  argument  of  his 
counsel,  sought   to  be   sustained,   upon  the 

Cund  that,  as  attorney  for  Marsh,  the  appel- 
t  had  the  power  and  the  right  to  control  the 
Judgment,  and  to  carry  it  into  effect.  The 
power  and  right  thus  clamed  for  the  appellant, 
like  every  other  right  and  power,  are  bounded 
by  rules  of  law  and  Justice,  and  by  consistency 
with  the  rights  of  others.  So  far  as  it  was  nec- 
essary to  maintain  and  enforce  the  legitimate 
interests  of  Marsh,  it  was  unquestionably  with- 
in the  competency  of  his  attorney  to  interpose; 
but  he  could  not,  in  pursuance  of  whatever  be 
may  have  fancied  legitimate,  or  of  whatever  he 
may  have  deemed  judicious  or  promotive  of 
advantage  to  his  client  or  himself,  usurp  the 
authority  and  functions  of  officers  on  whom  the 
law  had  devolved  its  Just  administration,  and 
bv  that  the  preservation  of  the  rights  of  the 
citizen. 

The  offices  of  clerk  and  sheriff  were  never 
designed  to  be  mere  names,  nor  to  be  engines 
and  pretexts,  to  be  used  at  the  will  of  anyone. 
By  what  authority,  then,  could  the  appellant 
assume  the  functions  of  both  clerk  and  sheriff; 
tax  such  costs  as  he  deemed  proper;  order  the 
seizure  of  property  to  an  amount  entirely  arbi- 
trary, as  his  cupidity  or  indiscretion  might  in- 
cline him,  and  command  peremptorily  the  sale  of 
the  whole  subject  thus  illegally  and  rapaciously 
seized  upon,  without  the  slightest  reference  to 
the  value  of  the  subject,  in  comparison  with  the 
demand  to  be  satisfied,  and  tjien  to  become 
himself  the  possessor  of  the  subject  thus  sacri- 
ficed by  his  own  irregular  and  oppressive  con- 
duct, for  a  pretended  consideration  so  trivial 
that  it  may  be  considered  as  nominal  merely? 

In  Justification  or  in  excuse  for  this  assump- 
tion. It  has  been  alleged  and  relied  on  by  the 
appellant  (though  the  position  is  entirely  nn- 
siistained  by  proof),that  it  was  rendered  neces- 
sary by  the  ignorance  of  those  officers  to  whom 
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the  duties  of  clerk  and  sheriff  had  been  assigned 
bylaw:  and  had  become  a  common  practica 
in  the  particular  part  of  the  country  where  this 
proceeding  occurred.  If  the  position  thus  taken 
be  true  infact,  it  rather  afigravates  than  exten- 
uates the  wrong  complained  of,  as  it  shows 
that,  by  the  ignorance  or  the  corruption  of 
those  officers  of  the  law,  the  rights  of  the  com- 
plainant had  been  surrendered  to  the  mercy  of 
one  having  a  direct  interest  to  invade  those 
rights.  It  evinces,  moreover,  if  true,  a  prac- 
tice, in  a  profession  heretofore  deemed  enlight- 
ened and  honorable,  highly  calculated  to  bring 
that  profession  into  merited  disrepute. 

Upon  the  question  of  the  illegality  in  the  sale 
for  want  of  notice  by  advertisement,  it  has  been 
insisted  by  the  appellant  that  the  bill  contains 
DO  charge  with  respect  to  such  illegality,  and 
that,  therefore,  no  proofs  as  to  that  point  can  be 
admitted. 

It  is  undoubtedly  the  rule  in  equity,  as  well 
as  at  law,  that  the  proofs  must  correspond  with 
the  allegations,  and  that  evidence  irrelevant  or 
inapplicable  to  the  latter  will  be  regarded  as 
immaterial.  The  bill  in  this  case  is  less  search- 
ingly  and  minutely  framed  tban  it  might  have 
been  on  this  particular  point;  yet  it  is  consid- 
ered as  being  sufficiently  comprehensive,  and 
as  sufficienily  speciSc  at  the  same  time,  to  em- 
brace this  pomt,  and  to  justify  proofs  in  relation 
thereto. 

It  alleges  as  illegal  and  unwarrantable  the 
taxing  of  the  costs,  the  writing  of  the  execution, 
the  writing  of  the  list  and  description  of  the 
lands  required  to  be  levied  on,  and  the  notices 
of  sale  by  the  appellant;  the  manner  of  publish- 
iag  or  putting  those  notices  and  the  proceedings 
under  them  at  the  stale — all  as  being  unwar- 
ranted by  law,  and  as  having  been  concocted 
and  carried  out  in  fraud;  all  these  allegations  it 
was  competent  to  the  appellee  to  prove.  The 
answer  of  the  appellant — after  a  general  denial 
of  fraud  and  unfairness,  and  after  admitting  the 
taxing  of  the  costs,  the  writing  of  the  execution, 
the  description  of  the  land  to  be  levied  upon, 
the  directions  of  the  sheriff,  and  the  prepara- 
tion of  the  advertisements,  all  by  himself — next 
insists  upim  the  regularity  and  propriety  of  all 
these  acts.  He  then  proceeds  to  aver  the  per- 
formance of  every  prerequisite  of  the  law  with 
respect  to  such  sales.  After  enumerating  these 
prerequisites  in  detail,  he  endeavors  to  establish 
them  bv  evidence.  He  says  that  the  sheriff  ad- 
vertised the  lands  for  twenty  days  in  three  of 
the  most  public  places  in  each  township  of  the 
county,  in  conformity  with  the  Statute;  and  he 
introduces  the  evidence  of  the  sheriff  and  of 
other  witnesses  to  mtintain  these  averments. 

But  in  contravention  of  these  statements  are, 
first,  the  admission  of  the  appellant  that  he  him- 
self, and  not  the  sheriff,  prepared  the  notices  of 
sale:  and  second,  the  evidence  of  the  sheriff 
introduced  and  relied  on  by  the  appellant,  so 
far  from  showing  a  compliance  with  the  requi- 
sites of  the  law,  establishes  the  fact  that  these 
were  violated  tuid  disregarded ;  for  the  sheriff 
declares  that  he  took  the  list  and  the  description 
of  the  properly,  and  the  notices  prepared  by  the 
appellant ;  and  thisofflcer  admits  that  he  did  not 
put  up  ttdverlisements,  either  in  number  or  lo 
cality,  as  required  by  law,  nor  could  he  swear 
to  such  a  proceeding  by  him.  He  says  it  was 
his  practioe  to  set  up  advertisements  in  places 
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in  which  it  was  convenient  for  him  to  do  so, 
and  to  hand  over  other  notices  to  persons  in 
whom  he  had  confidence. 

Here,  then,  is  proof,  supplied  by  the  appel- 
lant, that  the  law  had  not  been  complied  with. 
The  acts  of  an  official  deputy  are  evidence  of 
the  acts  of  his  principal,  and  are  binding  on  all 
who  fall  within  the  legal  scope  of  those  acts. 
But  it  is  not  perceived  how  the  rights  of  suitors 
can  be  at  all  dependent  upon  the  unotScial  and 
individual  conlideDce  of  one  officer,  even  when 
that  confidence  may  not  have  been  misplaced. 
In  this  case,  there  is  no  proof  that  it  has  been 
fulfilled;  for  no  person  shows  that  the  notices 
had  been  in  fact  put  up  and  published  accord- 
ing to  the  Statute.  The  mere  belief,  either 
of  the  sheriff  or  any  other  person,  can  have  no 
operation  where  the  law  calls  for  full  legal 
proof. 

The  objections  here  stated  cannot  be  deemed 
narrow  or  technical  with  reference  to  a  case  like 
the  present — a  case  presenting  no  claim  to 
favor  either  in  law  or  in  equity;  a  case  in 
which  the  respondent  was  and  is  bound  to  pur- 
sue the  hair  line  of  legal  and  formal  strictness, 
and  from  which,  if  he  deviate  in  never  so  small 
a  degree,  he  is  doomed  to  fall.  The  conduct 
of  the  defendant,  in  all  that  he  has  done  him- 
self, and  in  all  that  be  has  exacted  of  others,  is 
essentially  important  in  this  case  as  evidence  of 
the  quo  animo  with  which  this  transaction  was 
l>egun,  prosecuted,  and  consummated.  Another 
pregnant  proof  of  the  design  of  the  appellant 
to  grasp  and  to  retain  what  no  principle  of  lib- 
erality or  equity  could  warrant,  is  the  fact, 
clearly  established,  of  his  refusal  after  the  sale 
to  accept  from  the  appellee,  for  the  redemption 
of  his  lands  so  glaringly  sacrificed,  a  sum  of 
money  considerably  exceeding  in  amount  the 
judgment  for  costs,  with  all  the  expenses  inci- 
dental to  the  carrying  that  judgment  into  effect. 
The  appellant,  by  his  irregular  and  unconscien- 
tious contrivances,  achieve<i  what  he  conceived 
to  be  an  immense  speculation;  and  he  deter- 
mined to  avail  himself  of  it,  regardless  of  its  in- 
justice and  ruinous  consequences  to  the  appel- 
lee. 

To  meet  the  objection  made  to  the  sale  in  this 
case,  founded  on  the  inadequacy  of  the  price 
at  which  the  land  was  sold,  it  is  insisted  that 
inadequacy  of  consideration,  singly,  cannot 
amount  to  proof  of  fraud.  This  position,  how- 
ever, is  scarcely  reconcilable  with  the  qualiflca' 
tion  annexed  to  it  by  the  courts,  namely :  unless 
such  inadequacy  be  so  gross  as  to  shock  the 
conscience;  for  this  qualification  implies  neces- 
sarily the  affirmation,  that  if  the  inadquacy  be 
of  a  nature  so  gross  as  to  shock  the  conscience, 
it  will  amount  to  proof  of  fraud.  Again;  in  an- 
swer to  the  same  objection,  it  is  insisted,  that 
whatever  presumption  arising  from  inadequacy 
of  consideration  may  be  permitted  with  respect 
to  transactions  strictly  limited  to  vendor  and 
vendee,  no  unfavorable  inference  from  that 
cause  is  permissible  with  respect  to  sales  made 
under  judicial  process.  Certainly  the  facts  that 
sales  are  made  by  the  officers  or  ministers  of  the 
law,  and  under  its  authority,  may  properly 
weaken  the  usual  presumption  arising  from 
gross  inadequacy ;  but  to  declare  that  such  in- 
adequacy, connected  with  other  facts  and  cir- 
cumstances evincing  fraud  or  unfairness,  could 
I  never  be  regarded  as  affecting  sales  under  proc- 
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ess,  would  be  as  rational  as  the  asssertioa  that 
process  of  law  could  never  be  abused,  and  that 
the  ministers  of  the  law  must  necessarily  be  in- 
telligent and  upright,  and  incapable  of  being 
ever  willingly  or  unwittingly  made  the  instru- 
ments of  fraud  or  oppression.  But  the  transac- 
tion now  under  review  can  with  no  show  of 
propriety  be  tested  by  tho  single  fact  of  inade- 
quacy of  consideration,  however  gross  and  ex- 
traordinary that  inadequacy  has  been.  We  per- 
ceive in  this  transaction  oth<!r  ingretlients  that 
have  been  mingled  therewith  by  the  appellant, 
that  give  to  the  objection  of  inadequacy  an  ef- 
fect that,  standing  iitolatcd  and  alone,  could 
not  be  ascribed  to  or  deduced  from  it. 

Thus,  when  we  advert  to  the  irregular  and 
extraordinary  character  of  the  judgment  pro- 
cured through  the  agency  of  tho  appellant — to 
his  eagerness,  that  could  not  await  the  action  of 
the  officer  of  the  court — his  assumption  of  the 
functions  of  the  clerk,  in  taxing  the  costs,  and 
in  writing  out  the  execution -his  preparation  and 
delivery  to  the  sheriff  of  a  description  and  list 
of  the  lands  of  the  appelleee,  amoiiptingtomore 
than  fourteen  thousand  acres — his  requisition 
of  a  seizure  of  the  whole  of  those  lands  in  satis- 
fiiction  of  the  sum  of  f.'iO — his  inflexible  de- 
mand upon  the  sheriff,  under  threats  of  prose- 
cution, to  expose  to  sale  the  entire  levy — his 
purchase  of  all  these  lands  for  the  sum  of  |9. 1 81 
— and  bis  refusal  after  the  sale  and  purchase  to 
accept,  in  redemption  of  these  lands  so  sacri 
lioed.  a  sum  of  money  tendered  to  him  much 
more  than  equal  to  the  costs,  with  all  the  ex- 
penses incident  to  the  judgment:  when  all 
these  acts  on  the  part  of  the  appellant  are  ad- 
verted to,  they  impel  irresistibly  to  the  con- 
clusion, that  the  gross  inadequacy  of  consider- 
ation in  the  sale  and  purchase  of  these  lands 
was  the  premeditated  result  which  the  proceed- 
ings by  the  appellant  were  put  in  practice  to  in 
f<ure.  They  betray  that  maius  dolus  in  which 
(he  design  of  the  appellant  was  conceived, 
which  ap^K-ars  to  have  presided  over  and  regu- 
lated the  progress  of  the  design  from  its  birth 
to  its  consummation ;  to  which  design  the  appel- 
laut  has  tenaciously  clung,  in  the  seeming  ex- 
pectation that  it  was  ueyond  the  corrective 
powers  of  law  or  justice. 

Upon  the  whole  case,  we  are  constrained  to 
view  the  entire  transaction  impeached  by  the 
■appellee  as  one  that  cannot  be  sustained  with- 
out the  subversion  of  the  principles  and  rules 
either  of  legal  or  moral  justice. 

We  accordingly  approve  the  deeuion  cf  the  Cir- 
cuit Court  in  to  regarding  it,  and  order  that  de- 
cree to  be  affirmed. 


W1LL1A.M  F.  BRYAN  aud  RUD0LPHD8 
ROUSE,  mfft.  in  Br., 

V. 

ROBERT  FORSYTH. 

(See  8.  C.  19  How^  88t-84S.) 

Aft  of  Congrett — effect  of— patent,  uhen  nuffleient 
t/ifirundadrer'epossesgion  on — American  State 
Papers,  eoidertce. 

The  Act  of  Conirrrs*  of  March  8, 1823,  conferred  on 
the  irrrtiitco  an  incipient  titip,  and  reserved  to  itie 
l>epurtmcnt  aduiinkteriDS  tlie  public  lands,  the  au- 
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tborltr  to  settle  the  boundaries  by  actual  snrrcT 
among  the  cluimants. 

Wlieo  the  surveys  were  made,  approved,  and  re- 
oordedat  the  Surveror-Oeneral's  offloe  and  r«co(- 
nlzed  as  valid  at  the  Genenil  Land  Office,  it  bound 
the  parties  to  it,  tlie  confirmee,  and  the  UDlttd 
States. 

On  such  title  an  action  of  ejectment  could  be 
maintained,  even  If  no  patent  ha4  issued.  Itisgcod 
prima  facte  title. 

A  patent  to  the  grantee,  his  heirs  and  aniiriU) 
forever,  "subject  to  the  riirhts  uf  any  and  all 
persons  under  the  Act  of  Cuneress  of  March  3, 
182S,"  the  lots  under  which  Act  nad  not  been  sur- 
veyed, l»  sufficient  claim  or  color  of  title  to  (cuod 
an  adverse  poesenlon  on,  In  ejectment. 

A  printed  report  In  the  American  State  Papen  i> 
competent  evidence. 

Argtted  Feb.  IS,  1867.      Decided  Mar.  6. 1837. 

THIS  was  an  action  of  ejectment  brought  in 
the  Circuit  Court  of  the  United  Slates  for 
the  Northern  District  of  Illinois,  by  the  defend- 
ant in  error,  to  recover  a  certain  lot  in  the  Vil- 
lage of  Peoria,  III. 

The  final  trial  in  the  court  below  resulted  in 
a  verdict  and  judgment  for  the  plaintiffs.  The 
defendant  thereupon  sued  out  this  writ  of  error. 

A  further  statement  of  the  case  appears  in  the 
opinion  of  the  court. 

Meters.  C.  Ballance  and  R.  Johnsinitfor 
plaintiffs  in  error. 

Mr.  Arehibaid  WUUaow,  for  defendant 
in  error. 

Mr.  Juetiee  Catron  delivered  the  opinion  of 
the  court: 

Forsyth  sued  Bryan  and  Rouse  in  ejectment 
for  part  of  lot  No.  7,  in  the  Town  of  Peoria, 
State  of  Illinois.  The  action  was  founded  on  a 
patent  to  Forsyth,  from  the  United  Stales, 
dated  the  16th  day  of  Deceml)er,  1845,  which 
patent  was  Kiven  in  evidence  on  the  trial  in  the 
Circuit  Court.  It  was  admitted  that  the  defend- 
ants were  in  possession  when  they  were  surd, 
and  that  they  held  possession  within  the  bouodi 
of  the  patent.  To  overcome  this  prima  foot 
title,  the  defendants  gave  in  evidence  a  patent 
from  the  United  States  to  John  L.  Bogardua, 
containing  28  acres,  dated  January  5ih,  1838, 
which  included  lot  No,  7.  To  overreach  thit 
elder  patent,  the  plaintiff  relied  on  an  Act  of 
Congress,  passed  May  i5. 1820,  for  the  relief  of 
the  inhabitants  of,  the  Village  of  Peoria,  pro- 
viding that  every  person  who  claims  a  lot  in 
said  village  shall,  on  or  liefore  the  first  day  of 
Oclot>er  next,  deliver  to  the  Register  of  the  Land 
Ofllce  for  the  District  of  EdwardsvlUe  a  notice 
in  writing  of  his  or  her  claim;  and  it  was  made 
the  duty  of  the  Register  to  make  a  report  to  the 
Secretary  of  the  Treasury  of  all  claims  filed, 
with  the  substance  of  the  evidence  in  support 
thereof,  and  also  his  opinion,  and  such  re- 
marks respecting  the  claims  as  be  might  think 
proper  to  make;  which  report,  together  with  a 
list  of  the  claims  wliich,  in  the  opinion  of  the 
Register,  ought  to  be  confirmed,  shall  be  laid  by 
the  Secretary  before  Congress,  for  their  de- 
termination. 

The  report  was  made,  and  laid  before  Con- 
gress, in  January,  1831.  As  respected  lot  No. 
7  (a  part  of  which  is  in  dispute),  the  Register  re- 
ported that  Thomas  Forsyth  claimed  ii;  that  it 
was  three  hundred  feet  square,  Fn-nch  measurr, 
situate  in  the  Village  of  Heoria,  and  bnumied 
eastwardly  by  a  street,  separating  it  from  ibe 
Illinois  River;  aorlhwardly  by  a  cross  strefi. 
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westwardly  by  a  back  street,  and  southwardly 
by  a  lot  claimed  by  Jacques  Mette.  The  re- 
mark of  the  Register  ia :  "A  part  of  this  lot  must 
have  l)ecn  embraced  by  the  lot  claimed  by  Au- 
gustine Rogue."  Rogue's  claim  (No.  2)  was  for 
a  lot  uf  about  an  arpeat,  and  bounded,  says  the 
Register,  northwardly  by  a  lot  occupied  by 
Maillette,  eastwardly  by  roadseparatint^it  from 
the  Illinois  River,  and  southwardly  and  west- 
wardly by  the  prairie. 

The  Register  reported  on  seventy  lots  in  all. 
A  survey  to  designate  boundaries  among  the 
claimants  was  indispensable,  as  they  were  in 
considerable  confusion.  Congress  again  legis- 
lated on  the  subject,  by  Act  of  March  3,  1823, 
and  provided  that  each  of  the  settlers,  whose 
names  were  contained  in  the  report,  who  had 
settled  a  village  lot  prior  to  the  flrst  of  January, 
1813,  should  be  entitled  thereto;  the  lot  so  set 
tied  on  and  improved,  not  to  exceed  two  acres; 
and  where  it  exceeded  two  acres,  such  claimant 
should  be  confirmed  in  a  quantity  not  exceeding 
ten  acres.  It  was  made  the  duty  "of  the  surveyor 
of  public  lands  for  the  district,  to  cause  a  survey 
to  be  made  of  the  several  lots,  and  to  designate 
on  a  plat  thereof  the  lot  confirmed  and  set  apart 
to  each  claimant,  and  forward  the  same  to  the 
Secretary  of  the  Treasury,  who  shall  (says  the 
Act)  cause  patents  to  be  issued  in  favor  of  each 
claimant,  as  in  other  cases. 

The  survey  was  made  in  1810  bv  order  of 
the  Surveyor-General  of  Illinois  andf  Missouri, 
which  was  duly  returned,  approved  and  re- 
corded. We  are  of  opinion  that  the  Act  of  1838 
conferred  on  the  grantee  an  incipient  title,  and 
reserved  to  the  Executive  Departmtnt,  adminis- 
tering the  public  lands,  the  authority  to  settle 
the  boundaries  by  actual  survey  among  the 
claimants;  and  until  this  was  done,  the  courts 
of  justice  could  not  interfere  and  establish 
boundaries.  It  was  competent  for  Congress  to 
provide,  that  l)efore  a  title  should  be  given  to  a 
cooflrmee,  the  exact  limits  of  his  confirmation 
should  be  ascertained  by  a  survey  executed  by 
authority  of  the  United  States.  West  v.  Ooeh- 
ran.  17  How.,  415. 

VVhen  the  surveys  were  made,  and  the  plats 
returned  and  approved,  and  recorded  by  the 
SurTcynr-Qencrol  of  Illinois  and  Missouri,  and 
recognized  as  valid  at  the  Qeneral  Land  Office 
(as  the  patent  to  Forsyth  shows  it  was),  it  lx)und 
the  parties  to  it,  the  confirmee  and  the  United 
States;  nor  can  either  side  be  heard  to  deny 
that  the  land  granted  by  the  Act  of  1823  is  the 
precise  lot  Forsyth  was  entitled  to;  such  l)eing 
the  settled  doctrine  of  this  court.  Afenard"* 
Heirs  v.  Mataey,  8  How.,  813.  Neither  can 
Bogardus  or  his  assignee  deny  that  he  was  con- 
cluded by  the  survey.  His  patent  grants  the 
land  to  him  in  fee.  "subject,  however,  to  all 
the  rights  of  any  and  all  personsclaiming  under 
the  Act  of  Congress  of  3d  March.  1823,  entitled 
'  An  Act  to  confirm  certain  claims  to  lots  in  the 
Village  of  Peoria,  in  the  State  of  Illinois.'" 
This  patent  is  the  only  title  set  up  by  the  de- 
fendants below;  by  its  terms  all  power  to  per- 
fect the  title  of  Forsyth,  accordiug  to  the  Act  of 
182;J,  was  reserved  to  and  retained  by  the  De- 
partment of  Public  Lands,  asefTectually  after 
the  Bogardus  patent  was  issued  as  liefore. 

The  survey  having  liound  the  United  Slates, 
and  concluded  Bogardus,  Forsyth  had  atitleby 
virtue  uf  the  Acu  of  1»30  and  Itf/iS,  and  the 
See    9  flow. 


survey,  which  was  of  a  legal  character;  and  he 
could  maintain  an  action  of  ejectment  on  it, 
even  had  no  patent  issued.  This  is  true  beyond 
controversy,  jf  the  action  had  been  prosecuted 
in  a  state  court,  where  the  state  laws  author- 
ized suits  in  ejectment  on  imperfect  titles.  Rot* 
V.  Barland,  1  Pet.,  655;  Chouteau  v.  EMiart, 
2  How.,  872. 

But  it  is  insbted  that  in  the  courts  of  the 
United  Slates  a  different  rule  applies,  and  that, 
as  a  patent  carries  the  fee,  it  is  the  better  title. 
The  case  of  Rohinsonv.  Campbell,  8  Wheat., 
212,  is  supposed  to  be  to  this  effect.  There,  the 
conflicting  patents  were  made  by  the  Common- 
wealth of  Virginia,  and  the  defendant  attempted 
to  prove  that  a  settlement  had  been  made  on  the 
land  in  dispute  by  one  Fitzgerald,  and  which 
preference  right  had  been  assigned  to  Martin, 
who  obtaineda  certificate  from  the  commission- 
ers for  adjusting  titles  to  unpatented  lands; 
which  certificate  was  of  anterior  date  to  the 
junior  patent,  and  was  the  source  of  title.  It 
was  nothing  more  than  evidence  that  Martin 
had  a  preference  to  purchase  the  land,  if  he  saw 
proper  to  do  so;  and  was  not  competent  evi- 
dence io  an  action  of  ejectment,  according  to 
the  laws  of  Virginia,  or  even  of  Tennessee.  It 
was  not  an  entry  founded  on  consideration,  but 
a  right  of  abating  an  equity  at  the  discretion  of 
the  settler.  Neither  in  Virginia  nor  Kentucky 
(where  the  Virginia  land  laws  prevail)  is  the  de- 
fendant allow^  to  go  behina  the  patent  in  a 
court  of  law,  in  order  to  give  the  patent  a  date 
from  that  of  the  entry  on  which  the  patent  was 
founded. 

The  question  here  is,  on  the  effects  of  A  els  of 
Congress  confirming  claims  to  lands  as  valid,  by 
which  legislation  the  government  is  concluded; 
and  as  respects  these,  it  is  settled,  that  after  a 
survey  is  duly  made,  approved,  and  recorded 
at  the  Surveyor-General's  ofl3ce,  an  action  of 
ejectment  piay  be  maintained  on  such  titles  in 
the  courts  of  the  United  States.  It  is  a  good 
prima  facie  title.  Stoddard  v.  Cftamberi,  2 
How.,  313;  Le  Sois  v.  Bramett,  4  How.,  456; 
Bwoett  V.  PenroK.  8  How.,  317.  In  Stoddard 
v.  Chambers,  this  court  held  "  that  a  confirma- 
tion by  Act  of  Congress  vests  in  the  confirmee 
the  right  of  the  United  States,  and  a  patent,  if 
issued,  could  only  be  evidence  of  this."  Other 
cases  followed  this  decision.  By  the  3d  sec- 
tion of  the  Act  of  July  4,  1836,  it  is  provided 
that  a  patent  shall  issue  to  the  confirmee  in 
cases  confirmed  by  that  Act.  In  this  respect, 
the  provisions  of  the  Acts  of  1(^3  and  1886  are 
alike. 

Of  course  the  patent  in  this  instance  can  re- 
late to  a  title  which  is  valid  against  another 
title  unaided  by  the  younger  patent. 

Tills  disposes  of  the  exception  taken  by  the  de- 
fendants below  to  the  ruling  of  the  court,  that 
Forsyth's  title  was  superior  to  that  of  Bogardus. 

They  next  ask  the  court  to  instruct  the  jury, 
that  by  the  laws  of  Illinois  they  had  such  title 
as  would  bar  an  action  of  ejectment  after 
seven  years,  accompanied  by  actual  residence 
on  the  land  sued  for;  and  if  the  jury  lx.'lieve 
from  the  evidence  that  the  defendants  have  so 
long  hud  said  possession,  the  plaintiflf  cannot 
succeed  in  this  suit.  There  were  two  other  in- 
structions aisked,  req^uiring  the  court  to  instru<>t 
the  jury  that  the  plaintiff's  action  was  barred 
by  the  Act  of  Limitations  of  twenty  years. 
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The  court  ref  ueod  to  instruct  as  requested : 
"  but,  on  the  contrary,  instructed  the  jury  that 
the  patent  to  Bogardus  did  not  grant  or  convey 
the  eround  in  controversy;  and  it  being  con- 
ceded that  it  was  the  only  title  the  defendant 
had,  there  is  no  such  title  as  under  the  Statute 
of  LimitatioDS  protects  the  possession  of  the  de- 
fendants." This  instruction  was  founded  on 
an  exception  in  the  patent  to  Bogardus.  It 
grants  to  him,  and  to  his  heirs  and  assiens, 
forever,  "  subject,  however,  to  all  the  rights, 
of  any  and  all  person<i  under  the  Act  of  Con- 
gress of  March  3d,  1833,  entitled  '  An  Act  to 
conflrm  certain  claims  to  lots  in  the  Village  of 
Peoria,  in  the  State  of  Illinois.' 

When  this  patent  was  made,  in  1838,  the  vil- 
lage lots  had  not  been  surveyed,  and  I  hose  that 
interfered  with  the  land  granted  to  Bogardus 
might  never  be  claimed.  Bubiect  to  this  con- 
tingency he  took  his  patent,ana  had  atitle  in  fee 
till  I84U,  when  the  village  title  of  Forsyth  was 
ripened  into  the  better  right.  After  that,  those 
those  claiming  under  Bogardus  held  the  posi 
tion  of  one  who  claims  protection  by  the  Act 
of  Limitations  under  a  younger  patent  against 
an  elder  one.  He  has  only  the  appearance  of 
title.  The  patent  to  Bogardus  was  a  fee  simple 
title  on  its  face,  and  is  such  title  as  will  afford 
protection  to  those  claiming  under  it,  either 
directly,  or,  liaving  a  title  connected  with  it; 
with  possession  of  seven  years,  as  required  by 
the  EiiiHiutc  of  Illinois.  The  court  below  erred 
in  cutting  off  this  defense. 

In  the  progress  of  the  trial  in  the  Circuit 
Court,  the  plaintilT  offered  in  evidence  the 
printed  report  of  Edward  Coles,  the  Register  of 
the  Land  OtSce  at  Ed  wardsville,  as  found  in  the 
American  State  Papers,  Vol.  III.,  from  pages 
421  to  431,  inclusive,  to  which  the  defendant 
objected,  because  it  was  not.  without  proof  of 
its  authenticity,  legal  evidence.  But  the  court 
overruled  the  objection,  and  the  report  was 
given  in  evidence  to  the  jury,  to  which  ruling 
the  defendants  excepted. 

These  Slate  Papers  were  published  by  order 
of  Congress,  and  selected  and  edited  by  the 
Secretary  of  the  Senate  and  Clerk  of  the  House 
They  contain  copies  of  legislative  and  executive 
documents,  and  are  as  valid  evidence  as  the 
originals  are  from  which  they  were  copied;  and 
it  cannot  be  denied  that  a  record  of  the  report 
of  Edward  Coles,  as  found  in  the  printed  jour- 
nals of  Congress,  could  be  read  on  mere  in- 
spection as  evidence  that  il  was  the  report  sent 
in  by  the  Secretary  of  the  Treasury.  The  com- 
petency of  these  documents,  as  evidence  in  the 
investigation  of  claims  to  lands  in  the  courts 
or  jus(ice,has  not  been  controverted  for  twenty 
years,  and  is  not  open  to  controversy. 

Jt  u  ordered  that  the  judgment  be  reverted,  and 
the  cause  remanded  for  another  trial. 

Mr.  Juttiee  McLean,  dissenting: 
Sometime  during  the  late  war  with  England, 
a  company  of  militia  in  (he  service  of  the 
United  Slates,  at  Peoria,  in  Illinois,  taking 
offense  at  the  inhabitants  of  the  village,  burnt 
il. 

Congress,  with  the  view  of  ascertaining  the 
extent  of  the  injury  and  the  names  of  the  suffer- 
ers, on  the  15ih  May,  1820,  passed  an  Act, 
"  that  every  person,  or  the  legal  representatives 
of  every  person,  who  claims  a  lot  or  lots  in  the 
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Village  of  Peoria,  in  the  State  of  Illinois,  shall, 
on  or  before  the  first  day  of  October  next,  de- 
liver to  the  Register  of  the  Land  Office  for  the 
District  of  Edwardsville  a  notice  in  writing  of 
his  or  her  claim;  and  it  shall  be  the  duty  of  the 
said  Register  to  make  to  the  Secretary  ot  the 
Treasury  a  report  of  all  claims  filed  with  the 
said  Register,  with  the  substance  of  the  evi- 
dence thereof;  and  also  bis  opinion,  and  such 
remarks  respecting  the  claims  as  he  may  think 

firoper  to  make:  which  report,  together  with  a 
Ist  of  the  claims  which  in  the  opinion  of  the 
said  Register  ought  to  be  confirmed,  shall  be 
laid  by  the  Secretary  of  the  Treasury  before 
Congress,  for  their  determination." 

The  report  was  made,  as  required  in  the 
above  Act,  by  E.  Coles,  Esq. ,  Register,  on  ihe 
10th  of  November,  1820.  By  that  report,  No.  7. 
Thomas  Forsyth  claims  "  alotof  three  hundred 
feet  in  front  by  three  hundred  feet  in  depth, 
French  measure,  in  the  Village  of  Peoria,  and 
bounded  eastwardly  by  a  street  separating  it 
from  the  Illinois  River,  northwardly  by  a  cross 
street,  westwardly  by  a  back  street,  and  south- 
wardly by  a  lot  claimed  by  Jacques  Mette." 

On  the  8d  of  March,  1823,  Congress  passed 
an  Act,  which  declares,  "  that  there  is  hereby 
granted  to  each  of  the  French  and  Canadisa 
inhabitants,  and  other  settlers,  in  the  Villageof 
Peoria,  in  the  State  of  Illinois,  whose  claims 
are  contained  in  a  report  made  by  the  Register 
of  the  Land  Office  at  Edwardsville,  in  pursu- 
ance of  the  Act  of  Congress  approved  May  the 
15th,  1820,  and  who  had  settled  a  lot  in  the  vil- 
lage aforesaid  prior  to  the  Ist  day  of  January, 
1813.and  who  had  not  heretofore  received  aeon- 
flrmation  of  claims  or  donation  of  any  tract  of 
land  or  village  lot  from  the  United  States,  tbe 
lot  so  settled  on  and  improved,  where  the  tame 
shall  not  exceed  two  acres." 

The  2d  section  made  it  the  duty  of  the 
surveyor  of  tbe  public  lands  of  the  United 
States  for  that  district,  to  cause  a  survey  to  be 
made  of  the  several  lots,  and  to  designate  on  a 
plat  thereof  the  lot  confirmed  and  set  apart  to 
each  claimant,  and  forward  the  same  to  the  Sec- 
retary of  the  Treasury,  who  shall  cause  patents 
to  be  issued  in  favor  of  such  claimants,  as  is 
other  cases. 

In  the  action  of  ejectment  brought  bv  For- 
syth, as  above  stated,  to  recover  passesslon  of 
lot  No.  7,  described,  it  was  agreed  that  upon 
the  trial  it  shall  be  admitted  that  tbe  plaintiff 
has  the  title  of  Thomas  Forsyth  in  and  to  tbe 
land  sued  for,  by  descent,  and  purchase  and 
conveyance:  and  also  that  the  defendants  have 
had  the  actual  possession  of  the  land  for  which 
they  are  respectively  sued,  by  residence  there- 
on, for  ten  years  next  preceding  the  com- 
monceraent  of  the  suit;  and  that  John  L- 
Bogardus,  under  whom  they  claim,  bad  pos- 
session of  the  southeaat  fractional  quarter  of 
section  nine,  in  township  eight  north,  of  range 
eight  east:  upon  which  the  land  sued  for  it 
situated,  claiming  the  same  under  pre  emption 
right  more  than  twenty  years  before  the  com- 
mencement of  these  suits,  but  he  never  bad  the 
actual  possession  of  that  part  of  said  fractiooal 
quarter  section  sued  for;  and  that  said  "de- 
fendants respectively,  had  vested  in  them,  be- 
fore tbe  commencemenl  of  this  suit,  all  the 
right  of  Bogardus." 

A  patent  was  issued  to  Bogardus  for  the 
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southern  fractiomi)  quarter  of  section  nine,  in 
township  eight,  north  of  range  east,  containing 
twenty  three  acres  and  ninety-three  hundredtlu 
of  an  acre,  &c. ;  "subject,  however,  to  all  the 
rights  of  any  and  all  persons  claiming  under 
the  Act  of  Congress  of  3d  March,  1823,  entitled 
'An  Act  to  counrm  certain  claims  to  lots  in  the 
Village  of  Peoria,  in  the  State  of  Illinois. "' 

The  defendants  rely  on  the  Statute  of  Limita- 
tions of  1827,  which  requires  that  the  possession 
should  be  by  actual  residence  on  the  land,  un- 
der a  connected  title  in  law  or  equity,  deduci- 
ble  of  record  from  the  United  States. 

The  court  instructed  the  jury  that  the  title 
claimed  under  Bogardus  did  not  protect  them 
under  the  Statute. 

This  is  held  by  this  court  to  be  an  error,  for 
which  the  judgment  is  reversed. 

The  error  of  the  court  consists  in  giving  a 
construction  not  only  to  a  written  instrument, 
but  to  a  patent.  That  it  is  the  province  of  the 
court  to  construe  such  a  paper,  will  not  be  con- 
troverted. The  patent  conveyed  to  Bogardus 
the  land  described,  "subject,  however,  to  all 
the  rights  of  any  and  all  persons  claiming  un- 
der the  Act  of  Congress  of  the  8d  March,  1838, 
entitled  'An  Act  to  confirm  certain  claims  to 
lots  in  the  Village  of  Peoria,  in  the  State  of  Il- 
linois.'" 

The  lot  in  controveify  was  claimed  under  the 
Act  of  1828,  which  declared,  "ihat  there  is 
hereby  granted  to  each  of  the  French  and  Ca- 
nadian inhabitants,  and  other  settlers,  in  the  Vil- 
lage of  Peoria,  in  the  State  of  Illinois,  whose 
claims  are  contained  in  a  report  made  bv  the 
Register  of  the  Land  OflSce  at  Gdwardsville,  in 

Sursuance  of  the  Act  of  Congress  approved 
[ay  ISth,  1820,  and  who  had  settled  a  lot  in 
the  village  aforesaid  prior  to  the  1st  of  January, 
1818.  and  who  have  not  heretofore  received  a 
confirmation  of  claims  or  donation  of  any  tract 
of  land  or  village  lot  of  the  United  States,  the 
lot  so  settled  upon  and  improved,  where  the 
same  shall  not  exceed  two  acres,"  &c. 

The  right  made  subject  to  the  patent  was  a 
le^l  right;  it  was  a  grant  by  Congress,  which 
this  court  has  recognized  as  the  highest  grade 
of  title.  A  patent  is  issued  by  a  ministerial  of- 
ficer, who  is  subject  to  error,  but  the  legislative 
action  is  not  to  he  doubted. 

The  survey  of  the  lot  was  not  made  until  1st 
September,  1840,  and  the  patent  was  issued  to 
Forsyth,  December  16,  1845. 

In  the  case  of  BaUance  v.  Forsyth,  13  How. 
(54  U.  8.),  24,  this  court  say:  "If  the  patent 
to  Bogardus  be  of  prior  date,  the  reservation  in 
the  patent,  and  also  in  his  entry,  was  sufficient 
notice  that  the  title  to  those  lots  did  not  pass; 
and  this  exception  is  sufilciently  shown  by  the 
acta  of  the  government."  And  again:  "The 
Statute  did  not  protect  the  possession  of  the  de- 
fendant below.  His  patent  excepted  those  lots; 
of  course,  he  had  no  title  under  it  for  the  lots 
excepted." 

Until  the  case  before  us  was  reversed  for  er- 
ror, by  the  district  judges  who  conformed  to 
the  above  decision,  1  did  not  suppose  that  any- 
one could  doubt  the  correctness  of  the  decision. 

Bogardus,  in  1838,  took  a  grant  from  the 
Unitwi  States,  subject  to  Forsyth's  right,  there 
by  recognizing  il,  and  consequently  from  that 
time  he  held  it  in  subordination  to  Forsyth's 
title.  If  it  be  admitted  that  the  fee  did  not 
See  19  How. 


pass  to  Forsyth  until  the  patent  issued  in  1845, 
the  patent  had  relation  back  to  the  Act  of  1828, 
and  operated  from  that  time.  The  report  of 
the  Register  defined  the  boundaries  of  the  lot  as 
specifically  as  the  survey,  by  reason  of  which 
the  lot  was  well  known,  it  is  presumed,  to  the 
public,  l)eforc  the  survey  as  afterwards.  This 
may  not  have  been  the  case  with  all  the  lots. 

Let  anyone  read  the  patent  to  Bogardus,  and 
ask  himself  the  question,  whether  the  United 
States  intended  to  convey  the  lots  to  which 
the  patent  was  made  subject,  and  the  answer 
must  be  that  they  did  not.  By  the  Act  of  1823, 
they  granted  those  lots  to  the  French  settlers, 
who,  by  the  report  of  the  Register,  were  entitled 
to  them  under  the  Act  of  1820.  It  would  have 
been  an  act  of  bad  faith  in  the  government, 
after  the  Act  of  1823,  lo  convey  any  one  of 
those  lots;  and  on  reading  the  patent,  it  is  clear 
they  did  not  intend  to  convey  any  one  of  them. 
It  is  said,  suppose  the  French  settlers  had  not 
claimed  the  lots,  would  not  Bogardus  have  had 
a  right  to  them?  Such  a  supposition  cannot 
t)e  raised  against  the  facts  proved.  The  title 
of  Forsyth  was  of  prior  date,  and  of  a  higher 
nature  than  that  of  Bogardus.  His  title  was 
subordinate  as  expressed  upon  its  face. 

In  the  case  of  Uairkin*  v.  Barney's  LeMet,  5 
Pet.,  457,  the  same  question  was  before  this 
court.  Barney  conveyed  fifty  thousand  acres 
of  land,  in  Kentucky,  to  Oliver;  sometime  after- 
wards, Oliver  reconveycd  the  same  tract  to 
Barney,  in  which  deed  were  recited  -several 
conveyances  of  parcels  of  the  tract  to  several 
individuals,  and  particularly  '  one  of  11,000 
acres,  to  one  Berrvman.  Barney  brought  an 
ejectment  against  tiawkins.  and  proved  Ihat  he 
had  entered  on  the  fifty  thousand  acre  tract. 
This  court  held  bis  action  could  not  be  sus- 
tained, unless  he  proved  the  defendant  was  not 
only  in  possession  of  the  large  tract,  but  he 
must  show  that  the  possession  was  not  upon 
any  one  of  the  tracts  sold  and  conveyed. 

To  apply  the  principle  to  the  case  before  us. 
Had  Bogardus  brought  an  action  of  ejectment 
to  sustain  it,  he  must  have  proved  the  trespass- 
er was  within  his  patent,  and  outside  of  any 
one  of  the  reserved  lots.  The  words,  "subject 
to  all  the  rights  of  any  persons  under  the  Act  of 
1828,"  showed  that  those  rights  were  not 
granted  by  the  patent;  and  if  Bogardus  himself 
could  not  have  recovered,  it  i«  Strang  how  the 
defendants  could  recover,  who  claim  to  be  in 
possession  under  his  patent. 

The  agreed  case  admiis  thai  the  "defendants 
respectively  had  vested  in  them,  before  the 
commencement  of  this  suit,  all  the  right  of  Bo- 
gardus." But  whether  this  possession  under 
the  right  of  Bogardus  was  for  a  day  or  a  year, 
is  nowhere  shown  by  the  evidence;  and  unless 
I  am  mistaken,  the  Statute  requires  a  seven 
years'  possession  under  title  to  protect  the  tres- 
passer, and  in  effect  give  him  the  land. 

Bogardus  was  in  possession,  claiming  a  pre- 
emption, but  I  do  not  understand,  from  the 
opinion  of  the  court,  that  such  a  possession  will 
run,  even  against  the  French  claimants.  Bo- 
gardus himself  was  a  trespasser  on  the  lands  of 
the  United  States,  and  until  he  received  his 
patent  in  1838,  I  suppose  he  could  not  set  up  a 
claim  to  the  land  under  title. 

I  hold,  and  can  maintain,  that  the  in- 
struction of  the  District  Judge  was  right,  in 
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saying  that  the  patent  of  Bogardus  did  uot 
grant  or  convey  the  ground  in  controversy. 
And  if  It  did,  there  was  no  such  possesion  un- 
der it,  which,  by  the  Statute  of  Limitations, 
protected  the  right  of  the  defendants. 

Citod-19  How.,  843 :  24  How.,  148, 178. 182 ;  1  Black., 
1S2  ;  2  Black.,  6«8,  660,  678. 


CHARLES  BALLANCE.  Plff.  in  Er.. 

V. 

ADOLPH  PAPIN.  HENRY  PAPIN.  and 

MARY  ATCHISON. 

(See  S.  C,  10  How.,  342, 348.) 

Ecidenet  of  U.  8.  tumey.  under  Act  of  March 
S,  1SS3. 

The  Act  of  March  8, 1823,  required  that  a  survey 
should  be  made  nf  each  Int  confirmed  to  claliaant, 
and  a  plat  thereof  forwarded  to  the  Secretary. 

The  evidence-nf  a  Uiilled  States  survey  is  not  a 
mere  plat  without  any  written  description  of  the 
land  by  meti-s  and  bounds. 

Neither  the  plat,  nur  less  proof  than  a  written 
description,  will  make  a  record  on  which  a  patent 
can  issue. 

Argwd  Feb.  16.  1867.      Bedded  Mar.  S,  1867. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
Slates  for  the  Northern  District  of  Illinois. 
The  case  appArs  in  the  opinion  of  the  court, 
and  in  the  preceding  case  of  Bryan  v.  For- 
tyth. 
Mr.  C.  Ballance,  in  person. 
Meters.  Archibald  WiUiama  and  H.  R. 
Gamble,  for  defendants  in  error. 

Mr. ,  Justice  Catron  delivered  the  opinion 
of  the  court : 

In  the  case  of  Charles  Ballance  against  Papin 
and  Atchison,  the  same  title  was  relied  on  by 
the  defendant  below  (Ballance)  that  was  set  up 
in  defense  in  the  preceding  case  of  FbrsyOi  v. 
Bryan  and  Bouse.  The  plaintiff  sued  to  re- 
cover a  village  lot  in  Peoria.  No.  43,  confirmed 
to  Fontaine,  in  right  of  bis  wife,  Josette  Cas- 
sarau  dit  Fontaine.    A  plat  of  lot  No.  42  was 

fiven  in  evidence,  and  is  found  in  the  record, 
ut  no  certificate  of  the  surveyor  accompanies 
this  plat,  and  without  such  certificate  there  is 
no  evidence  that  lot  No.  42  was  lawfully  sur- 
veyed. The  Act  of  182S  (sec.  2)  required  that 
a  survey  should  be  made  of  eacli  lot  confirmed 
to  the  claimant,  and  a  plat  thereof  forwarded 
to  the  Secretary.  The  evidence  of  a  legal  United 
States  survey  is  not  a  mere  plat,  without  any 
written  description  of  the  land  by  metes  and 
bounds;  neither  the  plat,  nor  less  proof  than  a 
written  description,  will  make  a  record  on 
which  a  patent  can  issue.  That  most  accurate 
ev  d  !Dce  of  separate  surveys  of  the  village  lots 
of  Peoria  exists,  we  know;  but  as  none  is 
found  in  this  record  of  lot  No.  42,  it  follows, 
from  the  reasons  given  in  the  previous  case, 
that  no  title  was  adduced  in  the  Circuit  Court 
that  authorized  it  to  reject  the  instructions  de- 
manded by  the  defendant;  that,  comparing  the 
titles  of  the  parties  by  their  face,  the  defend- 
ant's was  the  better  one.  But  as  the  same 
question  of  the  application  of  the  Act  of  Lim- 
itations arises  in  this  case  as  it  did  in  the 
former  one,  it  must  of  course  liave  been  re- 
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versed,  had  the  certificate  of  survey  hern  found 
in  the  record. 

We,  therefore,  order  that  the  judgment  be  n- 
versed,  and  the  cause  remandedfor  another  trial 
to  be  had  therein. 

Dissenting,  Mr.  Justice  Uclieaii. 


THE  UNITED  STATES,  Appts.. 
o. 
DOMINGO  AND  VICENTE  PERALTA. 
(See  8.  C,  10  How..  843-849.) 

Presumption  of  authority  of  putiUe  officers,  and  of 
validity  of  grants— power  of  Mezieon  got- 
ernors. 

Public  acts  of  public  officers,  purporting  to  be 
exercised  in  an  ofScial  capacity  and  by  public  au- 
thnrlty,  shall  not  he  presumed  to  be  usurped,  but 
that  a  leflrltimate  authority  had  been  previouslf 
flren  or  subsequently  ratifled. 

The  presumption  arislnfr  from  a  ^rant  makes  It 
prima  facie  evidence  of  the  power  of  the  oBloer 
maklnfr  It,  and  throws  the  burden  of  proof  on  Ibe 
party  denying  It. 

The  archives  of  the  Mexican  Government  show 
that  the  power  to  make  irrants  has  l)een  eierctoed 
by  the  (r"vemor8  under  Spain,  and  continued  to  be 
so  exercised  under  Mexico. 

Such  grrants  made  by  the  Spanish  officers  have 
been  confirmed  and  held  valid  by  the  Mexican  au- 
thorities. 

Argued  Fa.  11,  1867.      Decided  Mar.  5, 1SS7. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  Southern  District  of 
California. 

This  case  arose  on  a  petition  to  the  Board  of 
Land  Commissioners,  by  the  appellees,  for  the 
confirmation  of  their  claim  to  a  certain  tract  of 
land  in  the  State  of  California. 

The  decree  of  the  Commissioners  held  the 
claim  valid,  but  restricted  the  boundaries 
claimed  by  the  petitioners.  This  decree,  on  ap- 
peal by  both  parties,  the  District  Court  re- 
versed, in  so  far  as  it  restricted  the  claim  of  the 
petitioners  and  declared  the  cUim  good  and 
valid,  and  in  sulwtance  "  that  there  be  con- 
firmed to  the  said  Domingo  and  Vicente  Per- 
alta,  the  northern  portion  of  said  land  of  San 
Antonio,  bounded  on  the  north  by  a  line  com- 
mencing on  the  Bay  of  San  Francisco,  at  a 
point  where  there  are,  close  to  the  said  bay,  the 
two  eerrifos  as  described  in  the  first  possession 
given  to  Martinez  to  Luis  Peralta,  August  16, 
1820,  running  from  said  bay  eastwardly  along 
by  the  southern  base  of  the  eerritos  of  Sin 
Antonio,  up  a  ravine  at  the  head  of  which 
there  is  a  large  rock  or  monument  looking  to 
the  north,  described  in  evidence  as  the  sugar 
loaf  rock,  thence  by  the  southern  base  of  said 
rock  to  the  comb  or  crest  range  of  the  moun- 
tains or  the  Sierra,  on  the  west  by  the  Bay  of 
San  Francisco,  and  on  the  south  by  a  ravine, 
a  short  distance  south  of  the  buildings  in  the 
Town  of  Oakland,  on  the  north  of  which  ra- 
vine there  is  a  small  house  in  sight  of  the 
public  road,  being  the  line  of  division  be- 
tween this  land  and  the  land  of  Antonio  P*!r- 
alta,  which  line  extends  from  said  bay  to  the 
most  eastern  boundary  of  the  raneho  of  San 
Antonio. 

From  the  decree  of  the  District  Court  the 
United  States  have  appealed. 
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A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Metim.  C.  CnaUng,  Atty.-Oen.,  and  R. 
H.  Oillet,  for  appellants. 

hfe**r*.  Robert  Rose  and  Geo.  U. 
Bibb,  for  appellees. 

The  case  of  Arguellov.  The  U.  8.,  18  How., 
539.  acknowledges  the  authority  of  a  governor 
of  California,  after  the  separation  from  the 
crown  of  Spain,  to  validate,  confirm  and  com 
plete  title  commenced  under  the  regal  govern- 
ment. It  declares  that  neither  the  Act  of  the 
Mexican  Congress  of  1834,  nor  the  Regulations 
of  1828,  prescribe  any  particular  form  of 
grants  or  patents  of  the  public  lands.  Great 
Mlitude  seems  to  have  been  exercised  by  the 
different  political  chiefs. 

It  decides,  also,  that  while  these  countries 
were  under  the  dominion  of  Spain,  the  gov- 
ernors had  authority  to  make  grants  of  the 
public  land. 

ArgutUo  v.  U.  S.,  18  How.,  547;  U.  8.  v. 
Kins,  7  How.,  883:  U.  8.  v.  Philadelphia.  11 
How.,  609. 

The  cases  of  Larkin,  at  the  suit  of  TTie  U.  8. 
T.  Larkin,  18  How.,  561;  of  Arguello  v.  The 
V.  S.,  18  How.,  539;  and  the  examples  of  the 
Governors  Figueroa.  Michellon-na,  and  of  him 
who  issued  the  new  title  to  the  heirs  of  Ar- 

Siello  (18  Hor^.,  542),  with  the  approval  of  the 
epartmental  Assembly  in  the  CAseot  Arguello, 
are  sufficient  to  overcome  the  doubts  of  Com- 
missioner Phelps,  as  to  authority  of  a  governor 
of  California,  after  the  revolution  and  inde- 
pendence of  that  province  of  the  Crown  of 
Spain,  to  validate,  complete  or  conform  a  claim 
to  land  originating  under  the  regal  govern- 
ment; and  also  to  correct  his  notions  as  to  the 
necessity  of  technical  words,  to  make  a  grant 
or  concession  of  land,  to  be  respected  and  pro- 
tected as  property  under  the  Treaty  of  Guada- 
loupe  Hidalgo. 

An  exemplification  of  a  public  record,  certi- 
fied by  the  officer  to  whom  it  is  committed  by 
law  for  safe  keeping,  is  evidence  of  itself  im 
porting  alnolute  verity;  the  exemplification  is 
of  itself  sufficient  proof. 

Phil.  Ev.,  292.  ch.  5;  Gilb.  Ev..  pp.  96.  97; 
Kinnenley  v  Orpe,  1  Doug.,  56;  U.  8.  v. 
Perekeman.  7  Pet.,  85;  Ul  S.  v.  Wiggint.  14 
Pet.,  346.  347:  see,  also,  U.  8.  v.  DeUspim'ii 
Heir),  12  Pet.,  655;  Oaingiv.  Bwtt,  9  Pet. ,  627. 

Mr.  Jtutiee  Orler  delivered  the  opinion  of 
the  court: 

This  case  originated  before  the  Commission- 
ers for  ascertaining  and  settling  private  land 
claims  in  California. 

Domingo  and  Vicente  Peralta  claimed  as 
jn^ntees  and  devisees  of  their  father,  Luis 
Feral  tA. 

The  documentary  evidence  filed  in  support 
of  the  claim  consists  of  a  true  copy  from  the 
archives  in  the  office  of  the  Surveyor- General 
of  California,  containing,  so  far  as  they  are 
material  in  the  present  inquiry,  the  following 
averments: 

First.  The  petition  of  Luis  Peralta  to  the 
Governor  for  a  grant  of  land,  extending  from 
the  creek  of  San  Leandro  to  a  small  mountain 
adjoining  the  sea  beach,  at  the  distance  of  four 
or  five  leagues,  for  the  purpose  of  establishing 
a  raneho.  dated  June  20,  1820. 
See  19  How. 


Second.  The  decree  of  Governor  Sola  ilicrein 
directing  Captain  Luis  Antonio  Arguello  to  ap- 
point an  officer  to  place  the  petitioner  in  p<M- 
session  of  the  landJs  petitioned  for,  dated  Au- 
gust 8,  1820. 

Third.  Order  of  Captain  Arguello.  dated 
August  10,  1820,  detailing  Lieut.  Don  Ignacio 
Martinez  for  that  purpose. 

Fourth.  The  relinquishment  of  Father  Nar- 
ciso  Duran,  on  behalf  of  the  mission  of  San 
Jose,  of  any  claim  to  the  land,  and  reserving 
the  privilege  of  cutting  wood  on  the  same, 
which,  he  says,  should  remain  in  common, 
dated  August  16.  1820. 

Fifth.  Under  the  same  date,  the  return  of 
Lieut.  Martinez,  upon  the  order  to  give  the 
possession,  describing  the  boundaries,  &c. 

Sixth.  The  decree  of  the  Governor,  direct- 
ing a  portion  of  the  lands  assigned  to  Luis 
Peralta.  by  the  foregoing  act  of  possession,  to 
be  witlidrawn.  upon  the  reclamation  of  the 
mission  of  San  Francisco,  who  claimed  that 
the  said  portion  of  the  lands  was  then  in  the 
occupancy  of  the  mission  as  a  sheep  ranch. 

Seventh.  The  consent  of  Father  Juan  Cabot 
and  Paioz  Ordez.  ministers  of  the  mission,  that 
the  boundaries  of  the  land  solicited  by  Luis  Per- 
alta should  be  established  at  the  rivulet,  at  the 
distance  of  three  and  a  half  to  four  leagues 
from  the  raneho  house  of  the  mission. 

Eighth.  The  return  of  Maximo  Martinez 
upon  Governor  Sola's  second  decree  for  the  de- 
livery of  possession,  filing  the  boundaries  in 
accordance  with  the  claim  of  the  mission,  at  a 
rivulet  which  runs  down  from  the  mountains 
to  the  beach,  where  there  is  a  grove  of  willows, 
and  about  a  league  and  a  half  from  the  eerito 
(little  mountain)  of  San  Antonio,  in  the  direc- 
tion of  San  Leandro. 

Ninth.  A  document  dated  October.  1822, 
and  signed  Sola,  setting  out,  that  on  (hat  day 
was  issued  in  favor  of  Sergeant  Luis  Peralta, 
by  the  Governor  of  the  Province,  the  certify- 
ing document  for  the  land  which  has  been 
granted  him.  as  appears  by  the  writ  of  posses- 
sion which  was  given  him  by  the  Lieutenant  of 
his  company,  Don  Ignacio  Martinez,  in  con- 
formity with  the  orders  of  the  eovernmenl. 

Tenth.  A  letter  from  Luis  Peralta,  protest- 
ing against  the  claim  of  the  mission,  dated  Oc- 
tober 14th,  1820. 

Eleventh.  A  representation  from  Captain 
Don  Luis  Arguello  to  the  Governor,  dated 
June  %y  1821,  advocating  the  rights  of  Ser- 
geant Perilta,  in  opposition  to  those  of  the 
mission,  to  the  land  m  controversy:  and  lastly, 
the  description  of  the  land  returned  by  Luis 
Peralta.  in  obedience  to  the  government,  of  the 
7th  of  October,  1837. 

The  claimants  gave  iu  evidence,  also,  the 
original  grant  from  Governor  Sola  to  Luis 
Peralta.  dated  18th  of  A^ugust,  1823;  the  peti 
tion  of  Luis  Peralta  to  Governor  Arguello,  pray- 
ing the  restitution  of  the  lands  which  had  lieen 
taken  from  him  on  the  demand  of  the  mis- 
sion; and  the  decree  of  Arguello,  making  such 
restitution,  and  directing  him  to  be  again  put 
in  possession  by  the  same  officer  who  liad  exe- 
cuted the  former  act  of  possession.  To  this 
order  Maximo  Martinez  made  a  return,  duly 
executed,  certifying  that  the  grantee  had  been 
newly  put  in  possession  of  the  place  called 
"  Cerito  de  St.  Antonio,  and  the  rivulet  which 
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crosses  the  place,  to  the  coast,  where  is  a  rock 
looking  to  the  north." 

It  was  further  shown,  from  the  public 
records,  that  on  the  9th  of  April.  1823,  the  civil 
and  military  authorities  of  California  formally 
recognized  and  gave  in  their  adhecion  to  the 
new  government  of  Mexico,  according  to  the 
plan  of  Iguala  and  Treaty  of  Cordova.  Also,  j 
that  in  1844,  Ignacio  Peralta,  one  of  the  heirs 
of  Luis  Peralta,  petitioned  the  government  for 
a  new  title  K^the  land  claimed,  in  consequence 
of  the  original  title  papers  having  been  lost  or 
mislaid.  The  archives  show.  alw>,  that  on  the 
13th  of  February,  1844,  an  order  was  made  by 
Micheltorena,  that  a  title  be  issued.  Of  the 
same  date,  there  is  the  usual  formal  document 
"declaring  Don  Luis  Peralta  owner  in  fee  of 
said  land,  which  is  bounded  as  follows: 

On  the  southeast  by  the  creek  of  San 
Leandro:  on  the  northwest  by  the  creek  of  Lou 
Ceritot  de  San  Antonio,  the  small  hills  of  San 
Antonio;  on  the  southwest  by  the  sea.  and  on 
the  northeast  by  the  tops  of  hills  range,  with- 
out prohibiting  the  inhabitants  of  Contra  Costa 
from  cutting  wood  for  their  own  use.  they  not 
to  sell  the  same."  This  document  contains  an 
order  that  "this  eipediente  be  transmitted  to 
the  Departmental  Assembly  for  their  approval," 
but  nothing  further  appears  to  have  been  done, 
nor  is  the  signature  of  Micheltorena  attached  to 
the  record. 

The  authenticity  of  these  documents  is  ad- 
mitted. The  objections  urged  against  their 
suflSciency  to  establish  the  claim  are:  first,  that 
the  ofHcers  had  no  power  to  make  crrants  of 
land ;  and  second,  that  the  northern  boundary  of 
the  land  descrit>ed  does  not  extend  beyond  a 
certain  creek  or  stream,  known  by  the  name  of 
San  Antonia.  This  would  exclude  about  one 
half  of  the  claim. 

We  are  of  the  opinion  that  neither  of  these 
objections  is  supported  by  the  evidence  in  the 
case. 

We  have  frequently  decided  that  "the  public 
acts  of  public  officers,  purporting  to  be  exer- 
cised in  an  official  capacity,  and  by  public 
authority,  shall  not  be  presumed  to  be  usurped, 
but  that  a  legitimate  authority  had  been  pre- 
viously given  or  subsequently  ratified."  To 
adopt  a  contrary  rule  would  lead  to  infinite 
confusion  and  uncertainty  of  titles.  The  pre- 
sumption arising  from  the  grant  itself  makes  it 
prima  facte  evidence  of  the  power  of  the 
officers  making  it,  and  throws  the  burden  of 
proof  on  tlie  party  denying  it.  The  general 
powers  of  the  governors  and  other  Spanish 
officers  to  grant  lands  within  the  colonies  in 
full  property,  and  without  restriction  a^  to 
quantity,  and  in  reward  for  important  services, 
were  fully  considered  by  this  court  in  the  case 
of  U.  S.  V.  Clarke,  8  Pet.,  486. 

The  appellants,  on  whom  the  burden  of 
proof  is  cast,  to  show  want  of  authority,  have 

groduced  no  evidence,  either  documentary  or 
istorical,  that  the  Spanish  officers  who  usually 
acted  as  governors  of  the  distant  provinces  of 
California  were  restricted  in  their  powers,  and 
could  not  make  grants  of  land.  The  necessity 
for  the  exercise  of  such  a  power  by  the  govern- 
ors, if  the  Crown  desired  these  distant  prov- 
inces to  be  settled,  is  the  greater,  because  of 
their  distance  from  the  source  of  power.  By 
the  royal  order  pf  August  23,  1776,  the  north- 
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em  and  northwestern  provinces  of  Mexico  wens 
formed  into  a  new  and  distinct  organization, 
called  the  Internal  Provinces  of  Kew  Spain. 
This  organization  included  Caifomia.  It  con- 
ferred ample  powers,  civil,  military  and 
polititical,  on  the  Commandant-General.  The 
archives  of  the  former  government  also  show 
that  as  early  as  1786  the  governors  of  Cali- 
fornia had  authority  from  the  ComnuuidaDt- 
General  to  make  grants,  limiting  the  number 
of  sitioi  which  should  be  granted.  In  1792 
California  was  annexed  to  the  vice  royally  of 
Mexico,  and  so  continued  till  the  Spanish 
authority  ceased.  An  attempt  to  trace  the 
obscure  history  of  the  various  decrees,  orders 
and  regulations  of  the  Spanish  Government  on 
this  subject  would  be  tedious  and  unprofitable. 
It  is  sufficient  for  the  case,  that  the  archives  of 
the  Mexican  Government  show  that  such  power 
has  been  exercised  by  the  governors  under  Spain 
and  continued  to  be  so  exercised  under  Mex- 
ico; and  that  such  grants,  made  by  the  Spanish 
officers,  have  been  confirmed  and  held  valid 
by  the  Mexican  authorities.  Sola  styles  hiin- 
self  Political  and  Military  Governor  of  Cali- 
fornia. He  continued  to  exercise  the  same 
powers  after  his  adhesion  to  the  Mexican 
Government,  under  the  provisions  of  the  plan 
of  Iguala,  and  the  13th  section  of  the  Treaty 
of  Cordova.  The  grant  in  fee,  given  by  Sola, 
was  after  the  Revolution. 

The  Government  of  Mexico,  since  that  time, 
has  always  respected  and  confirmed  such  con- 
cessions, when  any  e<]uitable  or  inchoate  rigbt, 
followed  by  possession  and  cuUivation.  had 
been  conferred  by  the  governors  under  Spain. 
The  case  of  ArgueUo,  18  How..  540,  was  that 
of  a  permit  by  Governor  Sola,  afterwards  con- 
firmed by  the  Mexican  Government  and  by  this 
court.  The  plaintiif  in  error  has  not  been  able 
to  produce  anything  from  historical  document* 
or  the  archives  of  California  tending  to  show  « 
want  of  power  in  the  respective  officers  in  this 
case.  On  the  contrary,  the  presumption  of 
law  is  confirmed  by  both.  The  order  of 
Micheltorena,  in  1844.  for  the  granting  the 
new  title  to  Peralta,  is  itself  evidence  of  the 
usage  and  custom,  and  that  the  acts  of  Sol* 
and  Arguello  were  considered  valid,  and  that 
the  title,  whether  equitable  or  legal,  conferred 
to  them,  should  be  respected  and  confirmed  by 
the  government. 

As  the  validity  of  the  petitioner's  title  bat 
been  assailed  on  the  ground  of  want  of  author- 
ity alone,  it  ie  unnecessary  to  notice  more 
particularly  the  various  documents  exhibited 
m  support  of  it.  The  grant  by  Sola  of  a  por- 
tion of  the  tract  of  which  Peralta  had  been 
originally  put  in  possession,  is  a  complete  grant 
in  lee  for  that  portion.  The  restoration  by 
Arguello  of  the  original  boundaries,  by  decree 
and  act  of  the  public  officer,  may  not  have  the 
character  of  a  complete  grant;  but  it  is  of  little 
importance  to  the  decision  of  the  case,  whethff 
it  conferred  only  an  inchoate  or  equitable  title, 
connected  with  an  undisputed  possession  of 
thirty  years,  and  confirmed  again  in  1844,  by 
the  order  of  the  Governor  of  California;  it» 
claim  for  protection  under  the  Treaty  of  Mexico 
cannot  be  doubted,  notwithstanding  its  want 
of  confirmation  by  the  Departmental  Assembly. 

The  only  remaining  question  is  the  poaitioo 
of  the  northern  boundary  line. 
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Pentlta'«  original  petition,  in  June,  1820,  de- 
scribed the  land  desired,  as  beginning  at  a 
creek  called  San  Leandro,  "and  ^om  this  to  a 
white  bill  adjoining  the  sea  beach,  in  the  same 
direction,  and  along  the  coast  four  or  five 
leagues." 

The  return  of  Ignacio  Martinez,  the  ofiScer 
who  executed  the  order  for  delivery  of  posses- 
sion on  the  16th  of  August,  1820.  describes 
"the  boundaries  which  separate  the  land  of 
Peralta,  to  be  marked  out  as  follows:  The 
deep  creek  called  San  Leandro,  and  at  a  dis- 
taace  from  this  (say  five  leagues),  there  are  two 
small  mountains  (eerritot);  the  first  is  close  to 
the  beach;  next  to  it  follows  the  San  Antonio, 
serring  as  boundaries;  the  rivulet  which  issues 
from  the  mountain  range,  and  runs  along  the 
foot  of  said  cerrito  of  San  Antonio,  and  at  the 
entrance  of  a  little  gulch  there  is  a  rock  elevat- 
ing itself  in  the  form  of  a  monument,  and 
looking  towards  the  north."  This  is  the 
description  of  the  northern  boundary.  It  refers 
to  stable  monuments — two  hills,  a  rivulet  pass 
ing  at  their  foot,  and  a  monumental  rock.  In 
other  documents,  Peralta  speaks  of  this  line 
"  as  the  dividing  boundarr  with  ray  neighbor, 
Francisco  Castro."  Again;  in  the  return  of 
Ignacio  Martinez  to  the  order  of  the  Governor, 
Arguello,  in  1828,  to  redeliver  the  possession 
to  Peralta,  up  to  his  original  boundary,  he 
describes  this  within  boundary  by  the  same 
monument,  "  the  cerrito  San  Antonio,  the 
arroyito  or  rivulet  which  crosses  the  place  to 
the  coast  where  is  a  rock  lookingto  the  north." 

Lastly,  the  title  of  confirmation  by  Micbel- 
torena  in  1844,  as  Quoted  above,  though  not  in 
the  very  words  of  the  above  documents,  clearly 
describes  the  same  monuments.  These  hills, 
rivulet,  and  rock,  are  well-knuwn  monuments, 
and  their  position  is  satisfactorily  proved. 

The  testimony  of  the  opinions  of  witnesses 
who  have  but  lately  arrived  in  the  country, 
who  are  ignorant  of  the  language  and  traditions 
of  the  neighborhood,  and  who  are  all  interested 
in  defeating  the  claim  of  the  petitioners,  can 
have  little  weight  against  the  knowledge  of 
others  who  were  present  when  the  lines  were 
established  some  thirty  years  ago,  and  have 
known  these  boundaries  till  the  present  time. 

The  decree  of  the  Cireuit  Court  is,  therefore, 
affirmed. 

Dissenting,  Mr.  Justice  DanleL 

Cited-20  How.,  63;  2S  How.,  4(W ;  6  Wall.,  Ml ;  13 
Wall.,  488. 


JOHN   McCULLOUGH    and   CYRUS    D. 

CULBER8T0N 

f». 

GURN8EY  T.  ROOTS  and  ERASTUS  P. 
COE. 

(See  8.  C,  19  How.,  3W-854.) 

Warehouse  receipts,  and  advances  upon— effect 
of— sales  of  property  described  in — icho  entitled 
to  price — wken  agent  mag  sue  in  Tiisoan  name. 

A  warehouse  receipt,  irlven  in  pursuance  of  an 
agreement  that  the  plaintiffs  were  to  advance  on 
toe  property,  dlspoee  of  it,  and  receive  their  par 
therefrom,  confers  on  the  plalntiirs  who  bad  made 
the  advances  full  power  to  dlspcse  of  the  property 
for  advances  under  such  contract. 

See  19  How. 


A  license  to  the  person  irlvtngr  such  receipt  to 
prepare  the  property  for  market  and  select  the 
markets  and  purchasers,  was  an  indulgence  to  him, 
and  did  not  diminish  the  rigrbts  of  tbe  plaintiffs 
In  tbe  property,  or  tbelr  powers  under  tbe  contract. 

Whatever  sales  were  made  by  bim,  were  made  as 
a^eot  of  plaiutUTs,  and  tbey  were  entitled  to  tbe 
price. 

Ho  was  not  in  a  condition  to  dispute  plaintiffs' 
title,  and  bis  authority  to  tbe  purchaser  to  ap- 
propriate the  price  as  a  credit  upon  another  de- 
mand, was  a  fraud  upon  plaintiffs'  rii^bts 

That  the  advances  were  made,  and  business  done 
by  plaintiffs  as  aijients  of  others,  makes  no  differ- 
ence with  their  rlffbtto  recover  where  their  princi- 
pals reside  out  of  tbe  State,  and  plaintiffs  are  In- 
terested to  tbe  extent  of  their  commissions. 

Argued  Fa.  ti.  1SB7.      Bedded  Mar.  6.  1867. 

IN  ERROR  to  the  Supreme  Court  of  the 
United  States  for  the  District  of  Maryland. 

The  case  is  stated  bv  the  court. 

Mr.  WiUiam  Schley,  for  the  plaintiffs  in 
error: 

The  plaintiffs  cannot  recover  on  account  for 
goods  sold  and  delivered,  if  there  was  no 
privity  or  contract  between  them  and  the  de- 
fendants, unless  at  the  time  the  hams  were  sold 
to  the  defendants,  the  plaintiffs  had  an  in- 
disputable title  to  the  property,  and  an  im- 
mediale  right  of  possession,  exclui^ive  of  any 
right  or  lien  of  any  other  person. 

Lee  v!  Shore,  1  Barn.  &  C,  94;  Addison  v. 
Round,  4  Ad.  &  E.,  803;  MiUs  v.  Gorton  % 
Crompt.  &  M.,  504;  Jfitoote  v.  KetibU,  8  Man., 
&  G.,  100;  Lucas  v.  Latour,  6  Harr.  &  J., 
100;  Oliver  v.  Paimtr,  11  Gill  &  J.,  445. 

The  plaintiffs  cannot  sue  for  the  price  of  the 
hams,  or  maintain  replevin  or  trover,  without 
showing  that  before  the  commencement  of  the 
suit,  they  had  in  fact  returned  the  former  ware- 
house receipts  of  Samuel  Lewis,  or  tendered 
them  for  cancellation,  or  at  least  that  they  were 
ready  and  willing  to  deliver  them  up  to  be 
canceled. 

(Mver  V.  Palmer,  11  Gill<&  J.,  445;  MorUm 
T.  Lamb,  7  T.  R.,  125;  Rawson  v.  Johnson,  1 
East,  208. 

By  the  rejection  of  the  various  prayers  sub- 
mitted by  the  defendants,  the  law  of  these 
prayers  was  denied,  except  in  so  far  as  the  law 
of  a6y  prayer  was  virtually  conceded  in  the 
instruction  actually  given  by  the  court. 

Counsel  are  not  permitted  to  plaim  a  verdict 
upon  any  principle  at  variance  with  tbe  posi- 
tion advanced  by  the  court. 

Soueraein  v.  Jones,  7  Gill  &  J.,  341. 

It  is  also  settled  that  a  party  has  the  right  to 
raise  any  question  of  law  arising  out  of  the 
facts  of  the  case,  and  demand  the  opinion  of 
the  court  distinctly  upon  it. 

Whiieford  v.  Burckmyer,  1  Gill,  143. 

The  counsel  then  contended :  first,  that  the 
instruction  given  by  the  court  did  hot  cover  the 
whole  case;  and  second,  that  they  were  erro- 
neous, even  if  they  were  to  be  considered  as 
covering  the  whole  case,  and  if  there  be  any 
evidence,  however  slight,  tending  to  prove  a 
{wrticular  fact,  it  is  within  the  province  of  the 
jury. 

Bosleyx.  Chesapeake  Ins.  Co.,  3  Gill  &  J., 
359;  MeElderry  v.  Flannagan,  1  Harr.  &G., 
308;  Fergmon  v.  Tucker.  2  Harr.  &  G.,  188. 

Messrs.  George  W.  Dobbin.  W.  A. 
Talbot  and  R.  dotuwon.  for  the  defendants 
in  error: 

The  property  in  tbe  bams  in  question  was 
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in  Roots  &  Co. ,  prior  to  the  warehouse  receipt 
of  Samuel  Lewis,  by  reason  of  their  advances 
made  on  the  same  at  Indiaoapolis. 

Reeve»  v.  Capper.  5  Bing.  (N.  C),  186; 
Dowmy.  CM.,  12  Barb.,  310. 

The  receipt  by  Roots  &  Co.,  of  Samuel 
Lewis'  warehouse  receipts,  given  with  H. 
Lewis'  knowledge  and  consent,  was  an  executed 
delivery  to  them  of  the  property  therein  men- 
tioned. The  agreement  to  deliver  to  hira  his 
former  warehouse  receipts,  did  not  affect  Roots 
&  Co.'s  title  to  the  property. 

Hurry  v.  Mangles,  1  Camp.,  4.53;  White- 
houne,  (&c.,  V.  Froit,  &e.,  13  East.  6 14; 
Harman  v.  Anderson,  3  Camp.,  348;  Haaei  v. 
Waiton,  dhc.,  2  Bam.  &  C.  540. 

The  plaintiffs  below,  though  agents  of 
Adams  &  Buckingham,  can  maintain  this  suit 
in  their  own  names,  because  the  contract  of 
sale  with  defendants  below  was  made  in  the 
name  of  the  plaintiffs;  because  they  had  not.  as 
such  agents,  merely  a  bare  custody,  but  had  a 
lien  for  their  commissions,  and  because  they 
were  not  factors  for  a  domestic,  but  for  a 
foreign  principal. 

Sinu  V.  Bond,  5  B.  &  Ad.,  8h9;  Harper  v. 
Hampton.  1  Harr.  &  J.,  671;  3  Foster  (N.  ».). 
317:  8  Mass.,  103;  Story  on  Agency,  sec.  398, 
4,  6,  7,  8:  Story  on  Agency,  400,  401, 

Counsel  then  insist^  that  the  instructions  of 
the  court  below  were  correct. 

Mr.  JuiUee  Campbell  delivered  the  opinion 
of  the  court: 

The  plaintiff  below  (Roots  &  Co.)  sued  the 
defendants  (McCullough  et  al.)  in  general  in- 
debitat-u*  a»»iimpnt.  in  Uie  Circuit  Court,  for  the 
price  of  a  quantity  of  hams  in  tierces  which 
they  claim  to  have  sold  and  delivered  to  them 
The  plaintiffs  are  merchants  in  Cincinnati, 
Ohio,  who,  on  their  own  account  and  as  agents 
for  Adams  &  Buckingham,  of  New  York,  in 
November,  1853,  contracted  with  Henry 
Lewis,  of  the  same  city,  to  make  advances 
upon  bis  consignments  of  bacon,  pork  and 
similar  articles  of  provisions,  which  these  con- 
signees were  to  dispose  of,  and  after  reimburs- 
ing the  advances  and  expenses,  were  to  appro 
pnate  the  net  profits  in  part  to  the  payment  of 
a  pre-existing  debt  due  to  those  firms.  The 
course  of  business  was,  to  suffer  Henry  Lewis 
to  prepare  the  articles  for  the  market,  and  to 
superintend  the  sales,  under  a  condition  of  ac- 
counting for  their  proceeds  to  the  consignees. 
The  advances  were  usually  made  upon  the 
warehouse  receipts  of  a  firm  of  which  Lewis 
was  a  partner,  generally  before  the  properly 
specified  in  them  was  in  the  warehouse.  The 
receipts  expressed  articles  which  the  ware- 
houseman expected  either  to  prepare  or  to  pro- 
cure otherwise,  and  the  money  advanced  was 
generally  intended  to  aid  that  object.  To 
secure  themselves  from  the  contingency  of  any 
failure  in  these  anticipations,  the  plaintiflfs 
(lioots  &  Co.)  sometimes  exacted  the  guaranty 
of  Samuel  Lewis,  a  brother  of  Henry  Lewis. 
This  generally  took  the  form  of  a  warehouse 
receipt  made  by  him,  corresponding  to  the 
others.  The  articles  designated  in  the  receipts 
of  Samuel  Lewis,  it  was  understood,  would  be 
supplied  by  Henry — Samuel  being  uoconnecled 
with  any  business  of  this  description  on  bis 
own  account. 
682 


In  April,  1854,  Roots  &  C«.  weivihc  hotdi-ra 
of  a  number  of  receipts  of  Samuel  Lewis  for 
provisions,  which  Henry  Lewis  was  unable  to 
supply.  "The  plaintiffs  (Roots  &  Co.)  agreed, 
that  if  Samuel  Lewis  would  secure  the  consign- 
ment of  a  quantity  of  hams,  by  executing  a 
new  receipt  therefor,  they  would  extend  their 
advances  to  Henry  Lewis  until  he  could  make 
the  best  disposition  of  them.  This  was  assented 
to,  and  the  contract  hereafter  mentioned  was 
made. 

Samuel  Lewis  had  not  interfered  with  the 
business  of  Henry ;  nor  did  he  control  the  prop- 
erty which  his  receipts  from  time  to  time 
specified.  The  properly  was  left  In  the  charge 
of  Henry  Lewis,  to  be  appropriated  according 
to  his  contract  with  the  plaintiffs  (Roots  <&  Co.), 
of  which  the  receipt  was  treated  as  a  guaranty. 
The  receipts  executed  at  this  settlement  b^ 
date  the  4th of  April,  1854,  and  areas  follows: 

••  Received  in  store  of  Henry  LewLs.  and  sub- 
ject to  the  order  of  Roots  &  Co.,  but  not  ac- 
countable for  damages  by  fire,  four  hundred 
and  fifteen  hogsheads  sugar-cured  hams  in 
pickle;  containing  nine  hundred,  pounds  net 
weight;  said  hams  to  be  smoked  and  canvassed 
within  thirty  days,  and  delivered  to  said  Roots 
&  Co.,  or  tlicir  order,  said  Roots  &  Co.  being 
responsible  for  the  smoking  and  canvassing  the 
same;  and  it  is  further  agreed  between  the  par- 
ties, that  when  the  above  hams  are  delivered 
to  said  Roots  &  Co.,  then  and  in  that  case  mj 
former  warehouse  receipts  for  two  thousand 
five  hundred  barrels  of  mess  pork,  four  hun- 
dred barrels  of  lard,  and  one  hundred  thou- 
sand pounds  of  shoulders  from  the  block,  shall 
be  given  up  and  canceled ;  but  I  am  not  respon- 
sible for  smoking  or  canvassing  the  same,  that 
being  a  matter  tetween  said  Henry  Lewis  and 
Roots  &  Co. 

(Signed)  Sahcbl  Lewis." 

At  the  same  time,  Henry  Lewis  gave  thefol 
lowing  receipt: 

"  Whereas  Roots  &  Co.  hold  Samuel  Lewis' 
warehouse  receipt  of  this  dale  for  four  hundred 
and  fifteen  hogsheads  sugar-cured  hams  in 
pickle,  each  hogshead  containing  nine  hundred 
pounds  net  weight,  to  be  delivered  within  thirty 
days:  Now,  1  do  hereby  agree  to  smoke,  can- 
vas, yellow  wash,  and  pack  the  same,  free  of 
charge  to  Roots  &  Co. ;  and  also  agree  not  to 
require  Roots  &  Co  to  refund  to  me  the  freight 
on  the  same  from  Indianapolis  to  this  place, 
being  one  hundred  and  fifty  cents  per  hogs- 
head, which  I  have  paid,  in  consideration  of 
having  received  an  advance  on  the  above- 
mentioned  hams  from  Adams  &  Buckingham, 
through  said  Roots  &  Ck>.  But  in  case  I  should 
purchase  and  pay  for  the  same  within  thirty 
days  from  this  date,  then  Roots  &  Co.  agree  to 
refund  the  freight  from  Indianapolis  to  this 
point,  being  one  dollar  and  fifty  cents  per  hogs- 
head. HiiNRY  Lewis.' 

At  the  time  this  contract  was  made,  the  prop- 
erty specified  in  it  was  not  in  store  at  Cin- 
cinnati, but  a  portion  was  delivered  to  the 
plaintiffs  (Roots  &  Co.)  the  day  aft^r  its  date. 
The  remainder  came  consigned  to  their  order 
during  that  and  the  following  month,  and  waa 
deposited  in  the  warehouse  of  Henry  Lewis, 
under  thfir  directions;  and  Henry  Lewis  w«8 
employed  to  canvas,  yellow  wash,  brand  and 
pack  in  tierces  the  hams,  ready  for  the  market; 
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for  this  Root  &  Co.  were  to  pay  Lewis  his  bill 
of  charges  as  a  fiirtb<>r  advance.  While  the 
properly  wbs  in  this  condition,  a  disa)|;rcement 
arose  between  Henry  Lewis  and  Roots  &  Co.  .rel- 
ative to  a  deficiency  in  the  weight  of  the  hogs- 
heads, and  whether  the  warehouse  receipt  of 
Samuel  Lewis  amounted  to  a  warranty  of  the 
weights. 

In  May  and  June,  18.54,  the  defendants  be- 
low purchased  two  hundred  and  twelve  tierces 
of  these  hams,  at  a  specific  price.  Roots  &  Co. 
and  Henry  Lewis  respectively  claim  to  have 
mode  this  sale,  and  both  were  present  when  it 
was  made. 

The  money  arising  from  the  sale  was  design- 
ed for  the  former,  and  the  sale  was  entered  on 
their  books,  and  there  is  strong  evidence  to  the 
fact  that  the  defendants  promised  to  pay  their 
bill  for  the  hams  in  June.  1854.  But  before 
the  payment,  Henry  Lewis  insisted  upon  a  sur- 
render of  the  warehouse  receipts  of  Samuel 
Lewis:  and  that  being  refused,  he  directed  the 
defendants  to  appropriate  the  price  as  a  credit 
on  the  joint  debt  of  Samuel  Lewis  and  himself 
to  them;  and  this  was  done  by  them  accord- 


'"&, 


Jpon  the  trial  in  the  Circuit  Court,  the 
plaintiffs  in  error  moved  for  fourteen  distinct 
instructions  to  the  jury,  which  the  court  de- 
clined to  give,  but  gave  in  their  stead  the  fol- 
lowing charge: 

"  1.  If  the  jury  shall  find,  from  the  evidence 
in  this  case,  that  the  said  two  hundred  and 
twelve  tierces  were  part  of  the  hams  contained 
in  the  four  hundred  and  fifteen  hogsheads  men- 
tioned in  the  receipt  of  April  4.  1854;  that  they 
were  sold  by  the  said  plaintiffs,  in  their  own 
name,  to  the  said  defendants;  that  at  the  time 
of  the  said  sale  the  said  hams  belonged  to  the 
said  plaintiffs,  or  that  they  had  an  interest  in 
the  same  for  advances  or  commissions,  and  au- 
thority as  the  agents  of  Adams  &  Buckingham 
to  dispose  of  the  same ;  and  that  said  hams  were 
delivered  to,  and  received  by,  said  defendants, 
in  pursuance  of  said  sale,  then  the  plaintiffs  are 
entitled  to  recover  the  full  amount  or  price  of 
the  said  hams. 

2.  That  although  the  jury  may  find  from 
the  evidence  that  said  hams  were  sold  to 
defendants  by  Henry  Lewis,  yet  if  they  also 
find  that  at  the  date  of  said  sale  the  said 
hams  belonged  to  plaintiffs,  or  to  Adams  & 
Buckingham,  for  whom  the  plaintiffs  acted  as 
agents;  and  if  the  latter,  that  the  plaintiffs  had 
an  interest  in  and  control  over  the  said  hams, 
to  cover  advances  and  commissions:  that  de- 
fendants subsequently  promised  to  pay  plaint- 
iffs the  same,  and  that  this  suit  was  instituted 
before  the  price  of  said  hams  had  been  paid  by 
defendants  to  Henry  Lewis,  then  and  in  that 
event  the  plaintiffs  are  entitled  to  recover." 

To  this  charge  McCullough  and  Culbertson 
excepted,  as  well  as  to  the  refusal  of  the  in- 
structions moved  for,  and  assign  these  decisions 
as  errors  in  this  court.  The  written  contract, 
of  November,  1853,  which  arranged  the  terms 
and  course  of  business  between  the  plaintiffs 
below  (Roots  &  Co.)  and  Adams  &  Bucking- 
ham, their  principal,  with  Henry  Lewis,  for 
the  year  1824,  confers  on  the  former  a  plenary 
power  to  dispose  of  the  consignments  to  l>e 
made,  for  advances  under  that  contract.  The 
contract  of  April  did  not  alter  or  modify  this 
See  19  How. 


term  in  this  engagement  Henry  Lewis  was 
tlien  in  arrears  to  tnem.  He  had  involved  his 
brother  Samuel  in-  eogAgements,  as  his  surety, 
which  he  could  not  fulfill.  This  contract  of 
April  was  a  relief  and  an  accommoilation  to 
the  brothers.  The  license  to  Henry  Lewis  to 
prepare  the  provisions  for  market,  and  to  select 
the  markets  and  purchasers,  was  an  indulgence 
to  him.  and  did  not  diministi  the  rights  of  Roots 
&  Co.  in  the  property,  or  their  powers  under 
the  contract.  Whatever  sales  were  made  by 
him,  were  made  as  the  agent  of  Roots  &  Co. 
and  they  were  entitled  to  control  the  price.  He 
was  not  in  a  condition  to  dispute  'their  title, 
and  his  authority  to  the  plaintiffs  in  error  to 
appropriate  the  price  as  a  credit  upon  another 
demand  was  a  fraud  upon  the  rights  of  Roots 
&  Co.,  and  Adams  &  Buckingham.  Zuluetay. 
Vinent,  12  L.  &  Eq  ,  145;  BM  v.  MeC'iy.  20 
Ala.,  678;  Waleott  v.  Keith.  2  Post  N.  H.. 
196.  We  think  the  cause  was  fairly  submitted 
to  the  jury  in  the  charge  of  the  court.  The  in- 
structions prayed  for  by  the  plaintiffs  in  error 
present  several  questions  which  will  now  be 
considered. 

They  aflirm,  that  If  Samuel  Lewis  did  not 
assent  to  the  sale,  nor  waive  his  right  to  detain 
the  property  until  his  warehouse  receipts  were 
surrendered,  and  that  Roots  &  Co,  from  time  to 
time  refused  to  surrender  those  receipts,  and 
still  control  them,  they  cannot  maintain  an 
action  for  this  money. 

But  the  exlstencs  of  the  facts  does  not  author- 
ize the  defendants  (McCullough  et  al.)  to  resist 
the  payment  of  the  price  of  property  they  had 
purchased,  and  their  possession  of  which 
had  not  been  disturbed.  Samuel  Lewis  had 
no  title  to  the  property,  nor  any  power  to  sell 
it,  nor  any  claim  on  the  price.  At  most,  he 
had  only  a  lien,  which  he  might  never  claim  to 
exert,  and  from  which  the  purchasers  have  ex- 
perienced no  injury.  HoU)/  v.  Huggtford,  8 
Pick.,  73;  Vibhardi.  Johruon.  19  Johns.,  77; 
Warner  v.  Truly,  17  How.,  584. 

Kor  can  the  purchasers  aver  that  Henry 
Lewis  had  no  intention  to  act  as  the  agent  of 
Roots  &  Co.  in  making  the  sale,  and  in  doing 
so  he  did  not  waive  any  right  of  Samuel  Lewis, 
nor  enlarge  or  impair  the  claim  of  Roots  &  Co. 
upon  the  property;  but  that  he,  and  those 
claiming  from  him,  are  simply  tort-feasors,  and 
that  Roots  &  Co.  cannot  claim  the  entire  pur- 
chase money,  because  their  title  does  not  em- 
brace the  entire  property  and  right  to  posses- 
sion. The  relations  of  Roots  &  Co.  to  Henry 
Lewis  were  such  that  he  cannot  be  deemed  a 
tort-feasor,  except  by  their  election.  They  are 
authorized  to  adopt  his  acts,  and  to  claim  tlie 
benefit  of  his  contracts.  He  was  their  bailee, 
and  is  estopped  to  deny  their  title  in  anv  form. 
It  is  farther  insisted  that  the  suit  should  have 
been  instituted  in  the  names  of  Adams  &  Buck- 
ingham, and  not  in  those  of  Roots  &  Co.  But 
the  contracts  for  the  consignment  of  the  hams, 
as  well  as  for  their  preparation  for  the  market 
and  their  sale,  were  made  in  the  names  of  those 
persons.  They  are  interested  in  their  result 
to  the  extent  of  their  commissions,  and  their 
principals  reside  in  another  state  from  them- 
selves. The  authorities  cited  sustain  their  title 
to  maintain  this  suit. 


Judgment  affirmed. 
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SuFHKME  Court  of  the  Cmitbd  States. 


Dec.  Tbbm, 


JOSEPH  FELLOWS.  Survivor  of  Robert 
Kendlb,  Plff.  in  Er., 

V. 

SUSAN     BLACKSMITH     and     ELI     8. 

PARKER,  Admrs.  of  John  Blacksmiir. 

Deceased 

(See  S.  C  19  How.,  860-373.) 
Seruea  Indian* — (heir  removal  mvst  be  made 

i/y  the  United  States — not  by  individuals — TVeo- 

ty  is  supreme  law  of  the  land. 

Tbe  removal  of  tribea  and  natlong  of  Indians 
fi-om  their  ancient  poesei«long  to  their  new  homes 
In  the  West,  underTreatlesmadewlth  themby  the 
United  States,  has  been  by  the  authority  and  under 
the  care  and  superintendence  of  tbe  go  vemment. 

They  cannot  be  expelled  from  their  homes  by  tbe 
Irregular  force  and  violence  of  individuals  who 
bad  acquired  title  to  them,  or  through  tbe  Inter- 
vention of  courts  of  Justice. 

The  grantees  derived  no  power  under  the  Treaty 
of  18.38  or  1848,  to  dispossess  by  force  the  Seneca 
Indians,  or  right  of  entry  so  as  to  sustain  an  eject- 
ment in  a  court  of  law. 

A  treaty  is  the  supreme  law  of  the  land.  Courts 
cannot  go  behind  it  for  tbe  purpose  of  annulling 
Its  etfect  and  operation. 

ArgtiedJan.  19, 1S67.    Decided  March  5.  1857. 

IN  ERROR  to  the  Supreme  Court  of  tbe  State 
of  New  York. 

Tbe  case  is  stated  by  the  court. 

Messrs.  R.  H.  Oillet  and  i.  L.  Brown, 
for  the  plaintiff  in  error: 

The  Treaties  are  valid,  and  are  of  themselves 
conclusive  as  to  the  authority  of  the  person 
representing  the  Seneca  Nations,  and  as  to  their 
identity. 

U.  a.  V.  Palm«r,  8  Wheat..  684;  4  Wheat., 
65;  Foster  v.  NeHson,  8  Pet.,  806;  F.  S.  v.  Ar- 
redondo,  6  Pet..  710;  Ware  v.  Bylton,  8  Dall., 
1M;U.8.  V.  lhePeggy,lCnLnch,  106 ; Worcester 
V.  Georgia.  6  Pet.,  66W;  Uierokees  v.  Oeorgia,  5 
Pet.,  \:  Johnsons.  Mcintosh S  Wheat.,  598. 

The  Treaties  of  1838  and  1842,  wore  effectual 
to  extinguish  the  Indian  title  and  vest  in  Ogden 
and  Fellows,  and  the  survivor  of  them,  the  title 
to  the  Buffalo  Creek  and  Tonawanda  Reserva- 
tions; consequently  the  title  to  tbe  locus  in  quo. 

MUchelv.  U.  8.,  9  Pet..  711;  10  How.,  (51 
U.  ».),  442;  Murray  v  Wooden,  17  Wend., 
SS6;.  Jackson  v.  HiU,  5  Wend.,  532;  Jackson  v. 
Brown,  15  Johns.,  264. 

The  title  being  thus  acquired,  Ogden  and 
Fellows,  and  the  survivor,  had  the  right  to 
enter  into  tbe  possession  of  the  premises. 

The  occupants  of  reservations  ceded,  became 
tenants  at  sufferance,  and  cannot  maintain  tres- 
pass for  being  violently  turned  out  of  posses- 
sion. 

Hyatt  y.  Wood,  4  Johns.,  150,  818;  Rowan  v. 
LyOe,  11  Wend..  616:  AUen  v.  Jaijuish.  21 
Wend.,  636;  Wilde  v.  CantiUon,  1  Johns.  Cas., 
128;  Gault  v.  Jenkins,  12  Wend.,  4»«;  Douglas 
V.  ValentiTie,  7  Johns.,  278. 

Mr.  J,  H.  Martindale  for  defendants  in 
error. 

Mr.  Jiistiee  Nelson  delivered  tbe  opinion 
of  the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  tbe  State  of  New  Voik  Tne  case  was  de- 
cided by  the  Court  of  Appeals  of  that  State; 

NOTK.— IndtaiM  and  /nd<an  tribes.  Status  of 
amenable  tn  w/iat  laves;  rights  of;  what  cnirts 
have  jurUdietiion  over :  power  of  Congress  over.  See 
note  to  Worcester  v.  Georgia,  6  Pet..  516. 
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but  the  record  had  been  remitted,  after  the  de- 
cision, to  the  Supreme  Court,  from  which  tbe 
appeal  had  been  taken. 

The  suit  in  the  Supreme  Court  was  an  action 
of  trespass,  quare  eUiusum  fregit,  brought  by 
tbe  intestate,  John  Blacksmith,  against  the  de 
fendants,  Joseph  Fellows  and  Robert  Kendle, 
for  entering,  with  force  and  arms,  into  the  close 
of  the  plaintiff,  commonly  known  as  an  Indian 
saw-mill  and  yard,  at  the  Town  of  Pembroke. 
County  of  Genesee,  and  then  and  there  haviDp 
expelled  and  dispossessed  the  said  plaintiff. 

The  defendants  plead,  1st,  notguity;and2d, 
that  the  said  close,  &c. ,  was  the  soil  and  free- 
hold of  the  defendant.  Fellows,  and  that  the 
defendant.  Fellows,  in  his  own  right,  and  tbe 
defendant,  Kendle,  as  his  servant,  and  by  bis 
command,  broke  and  entered  tbe  said  clpse, 
&c.,  as  thev  lawfully  might,  for  tbe  cause 
aforesaid.  To  this  plea,  there  wa-s  a  replica- 
tion, averring  that  the  close,  soil  and  freehold, 
was  not  the  close  of  the  defendant.  Fellows. 

On  the  trial,  it  was  proved  by  the  plaintiff 
that  the  close  mentioned  in  the  declaratioD  is 
situate  in  the  Town  of  Pembroke,  County  of 
Genesee,  upon  a  tract  of  land  of  twelve  thou- 
sand eight  hundred  acres,  commonly  known  ss 
the  Tonawanda  Reservation,  and  was.  at  the 
time  of  tbe  entry  complained  of,  an  Indian  im- 
provement upon  tbe  same ;  that  said  improve- 
ment was  made  about  twenty  years  before  the 
Treaty,  by  the  plaintiff  and  seven  other  Tona- 
wanda Indians;  that  tbe  plaintiff  is  a  naUve  In- 
dian, belonging  to  the  Tonawanda  band  of  the 
Seneca  Indians,  who  reside  on  that  reeervation, 
and  are  a  part  of  the  Seneca  Nation,  and  has  so 
been  known  for  at  least  thirty-six  years;  that 
he  has  resided  on  this  reservation  from  his 
birth,  and  was  in  the  actual  possession  of  the 
said  improvement  at  the  time  of  the  entry  com- 
plained of;  that  on  the  18lh  July,  1846,  the  de- 
fendants entered  into  and  took  possession  of  tbe 
said  close,  and  turned  the  plaintiff  out,  and  ia 
doing  so  committed  the  trespass.  It  was  ad- 
mitted that  a  Treaty  had  been  made  between 
the  United  States  and  the  Six  Nations  of  In- 
dians on  the  llth  November,  1794,  by  which 
certain  lands  in  western  New  York,  including 
this  Tonawanda  Reservation,  are  declared  "  to 
be  tbe  property  of  the  Seneca  Nation ;  and  tbe 
United  States  will  never  claim  the  same,  nor 
disturb  the  Seneca  Nation,  nor  any  of  the  Six 
Nations,  or  their  Indian  friends  residing  there- 
on, and  united  with  them  in  the  free  use  and 
enjoyment  thereof;  but  it  shall  remain  thein 
until  they  choose  to  sell  the  same  to  the  people 
of  tbe  United  States,  who  have  the  right  to 
purchase." 

The  plaintiff  then  rested. 

The  defendants  gave  in  evidence  certain 
documents  and  Acts  of  the  Legislatures  of 
the  States  of  New  York  and  Massachusetts, 
showing  that  a  dispute  had  arisen,  at  an  early 
day,  between  the  two  Slates,  In  respect  to  the 
title  to  a  large  tract  of  land  within  the  limits 
of  New  York,  of  which  the  Uteus  tn  }«*  is  a 
part.  That  in  1786,  the  dispute  was  amicably 
settled  by  a  cession  from  Massachusetts  to  New 
York  of  tbe  sovereignty  and  jurisdiclion  over 
the  tract,  and  by  a  cession  from  New  York  to 
Massachusetts  of  the  right  of  pre  emptlontotbe 
soil  from  the  Indians. 

Tbe  lands  wer«  then  in  the  independent  oc- 
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cupancy  of  the  Seneca  Nation,  and  owned  by 
them,  and  that  Massachusetts  acquired  by  the 
cession  the  exclusive  right  of  purchasing  their 
title  whenever  they  became  disposed  to  sell; 
that  this  right  had  become  duly  '  vested  in 
Thomas  L.  Ogden  and  .Joseph  Fellows,  bv 
proper  conveyances  from  Massachusetts,  which 
survived  to  the  latter  on  the  death  of  Ogden. 

A  Treaty  was  then  given  in  evidence,  between 
the  United  States  and  the  New  Yorli  Indians, 
1>earing  date  15th  January,  1888,  and  another 
between  the  United  States  and  the  Seneca  Na- 
tion, bearing  date  the  20th  May.  1842,  under 
which  the  defendant  claims  that  be  had  ac- 
quired the  Indian  title  to  the  close  in  question, 
and  by  virtue  of  which  it  is  admitted  the  de- 
fense to  tlie  action  in  this  case  rests. 

The  Treaty  or  1838  (7  U.  S.  Stat..  551),  set 
apart  a  tract  of  country,  situated  west  of  tlie 
Stale  of  Missouri,  as  a  permanent  home  for  ail 
the  New  York  Indians,  containing  1,000,824 
acres  of  laud,  being,  as  is  expressed  m  the  Trea- 
ty, "  three  hundred  and  twenty  acres  for  each 
soul  of  said  Indians,  as  their  numbers  are  at 
present  computed. "  The  tract  is  particularly 
described  and  located.  It  was  intended  for  the 
future  home  of  nine  tribes  of  Indians,  contain- 
ing, according  to  the  official  estimate,  a  popu- 
lation of  5,485.  The  Seneca  tril>e,  including 
among  them  their  friends,  the  Onondagas  and 
Cayugas,  numbers  a  population  of  2,633. 

By  the  10th  section  of  this  Treaty,  special 
provision  was  made  concerning  this  tribe  and 
their  friends  already  mentioned.  They  were 
to  have  assigned  to  them  the  easterly  part  of 
the  tract  set  apart  to  the  New  York  Indians, 
and  to  extend  so  far  as  to  include  one  half  sec- 
tion of  land  for  each  soul.  The  tribe  agrees  to 
remove  from  New  York  to  their  new  home 
within  five  years,  and  continue  to  reside  there. 
The  section  then  recites  the  purchase  of  tbe  ti- 
tle of  the  Seneca  Nation  to  certain  lands  de- 
scribed in  a  deed  of  conveyance  by  Ogden  and 
Fellows,  assignees  of  the  State  of  Massachu- 
setts, for  the  consideration  of  |202,00O,  and 
also  that  the  Nation  has  agreed  that  said  money 
shall  be  paid  to  tbe  United  States,  and  that  out 
of  this  sum  (102,000  shall  be  paid  to  the  own 
ers  of  the  improvements  on  the  land  so  con- 
veyed, the  residue  to  be  invested  in  stocks  by 
the  government,  the  income  of  which  is  to  be 
paid  annually  to  the  Nation  at  their  new  homes. 
The  improvements  were  to  be  appraised,  and  a 
distribution  of  the  $103,000  made  among  the 
owners,  and  "  to  be  paid  by  the  United  States 
10  the  individuals  who  were  entitled  to  the 
same,  &c.,  on  their  relinquishing  their  respect- 
ive possessions  to  Ogden  and  Fellows." 

By  the  15th  section  of  the  Treaty,  the 
United  States  agree  iliat  they  will  appropriate 
the  sum  of  $100,000,  to  be  applied  from  time 
to  time,  under  the  direction  of  the  President  of 
the  United  States,  in  such  proportions  as  may 
be  most  for  the  interest  of  the  Indians  who  were 
parties  to  the  Treaty,  "to  aid  them  in  the  re- 
moval to  their  homes,  and  in  supporting  them 
the  first  year  after  their  removal ;  to  encourage 
and  as.sijt  them  in  education,  and  in  t>cing 
taught  to  cultivate  their  lands;  in  the  erection 
of  mills,  houses,"  &c. 

A  large  tract  of   land  in  Wisconsin  that  had 
been  set  apart  to  certain  Indians  was  relin- 
quished to  the  government. 
See  19  How. 


The  deed  of  conveyance  from  the  Beneca  Na- 
tion to  Ogden  and  Fellows,  and  referred  to  in 
the  Treaty,  is  annexed  thereto.  It  conveys  fottr 
reservations  in  western  New  York:  the  Buffalo 
Creek  Reservation,  containing  49.920  acres;  the 
Cattaraugus,  21,680  acres;  the  Allegany,  80,469 
acres;  and  the  Tonawanda,  12,800  acres. 

Some  difflcully  occurred  in  carrying  this 
Treaty  into  execution,  which  it  is  not  important 
to  refer  to.  These  difficulties  raised  by  the 
Indians  resulted  in  a  modification  of  it  by  a 
second  Treaty  entered  into  on  20th  May,  1842, 
which,  after  referring  to  the  first,  and  to  the 
deed  of  conveyance  to  Ogden  and  Fellows, 
and  to  the  differences  that  had  arisen  between 
the  parties,  provides  in  the  Ist  article  that 
Ogden  and  Fellows,  in  consideration  of  the  re- 
lease and  agreements  afterwards  mentioned, 
stipulate  that  the  Seneca  Nation  might  con- 
tinue in  the  occupation  and  enjoyment  of  two 
of  the  reservations,  the  Cattaraugus  and  the 
Allegany,  the  same  as  before  the  deed  of  con- 
veyance. And  in  the  2d  article,  the  Sen- 
eca Nation,  in  consideration  of  the  foregoing 
and  other  stipulations,  agree  to  release  and  con- 
firm to  Ogden  and  Fellows  the  two  remaining 
reservations,  the  Buffalo  Creek  and  the  Tona- 
wanda. 

The '3d  article  provides  for  reducing  the 
amount  of  the  purchase  money  to  be  paid  bv 
Ugden  and  Fellows,  so  as  to  correspond  with 
the  relative  value  of  the  two  reservations  re- 
leased to  the  value  of  four,  as  fixed  in  the 
Treaty  of  1838. 

The  4th  article  provides  for  the  appraisal 
of  the  land  and  improvements  in  these  two 
reservations,  by  appraisers— one  to  be  appoint- 
ed by  the  Secretary  of  War,  and  the  other  by 
Ogden  and  Fellows — and  to  report  their  pro- 
ceedings to  the  Secretary,  and  also  to  Ogden 
and  Fellows. 

The  Sth  article  provides  that  the  possession 
of  the  two  tracts  confirmed  to  Ogden  and  Fel- 
lows should  be  surrendered  up  as  follows:  the 
unimproved  lands  on  the  tracts  within  one 
month  after  the  reports  of  the  appraisers,  and 
the  improvements  within  two  years,  provided 
that  the  amount  to  be  ascertained  and  awarded 
as  the  proportionate  value  of  said  improve- 
ments shall,  on  the  surrender  thereof,  be  paid 
to  (be  President  of  tbe  United  States,  to  be  dis- 
tributed among  the  owners  according  to  the 
determination  of  the  appraisers;  and  provided, 
also,  tbe  consideration  for  the  release  and  con- 
veyance of  the  lands  shall,  at  the  time  of  the 
surrender  thereof,  be  paid  or  secured  to  tbe 
satisfaction  of  the  Secretary  of  War,  the  in- 
come of  which  to  be  paid  to  the  Seneca  In- 
dians annually. 

The  7th  article  provides  that  the  modification 
in  this  Treaty  of  1842  shall  be  a  substitute  for 
that  of  1838,  wherein  it  differs  from  it,  and  to 
this  extent  shall  be  deemed  to  repeal  it. 

It  will  be  seen  that  the  principal  change 
under  the  second  Treaty  consists  in  the  release, 
by  Ogden  and  Fellows,  to  the  Indians,  of  two 
of  the  four  reservations  conveyed  to  them 
under  the  Treaty  of  1838,  and  the  correspond- 
ing reduction  of  the  price  to  be  paid.  Most  of 
the  other  provisions  of  the  Treaty  are  un- 
touched, and  remained  in  force.  The  assign- 
ment by  the  government  of  the  large  tract  of 
country  for  the  New  York  Indians  west  of  the 
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Missouri — the  special  tract  tlierein  assigned  to 
tliis  .-eneca  Nation — tbeir  agreement  to  remove 
to  tbeir  new  homes,  and  tlie  large  appropria- 
tion to  aid  in  their  removal  and  in  their  sup- 
port and  encouragement  after  they  had  arrived 
— all  these  provisions  remained  unaffected  by 
the  second  Treaty. 

Neither  Treaty  made  any  provision  as  to  the 
mode  or  manner  in  which  the  removal  of  the 
Indians  or  surrender  of  the  reservations  was  to 
X&ke  place.  The  grantees  have  assumed  that 
they  were  authorized  to  take  forcible  posses- 
sion of  the  two  reservations,  or  of  the  four,  as 
the  case  would  have  been  under  the  first  Treaty. 
The  plaintiff  in  this  c.ise  was  expelled  by  force; 
and  unless  this  mode  of  removal  can  be  sus- 
tained, the  recovery  against  the  defendants  for 
the  trespass  was  right,  and  must  be  affirmed. 

The  removal  of  tribes  and  nations  of  Indians 
from  tbeir  ancient  possessions  to  their  new 
homes  in  the  west,  under  Treaties  made  with 
them  by  the  United  States,  have  been,  accord- 
ing to  the  usage  and  practice  of  the  govern 
ment,  by  its  authority  and  under  its  cure  and 
superintendence.  And,  indeed,  it  is  difficult 
to  see  how  any  other  mode  df  a  forcible  re- 
moval can  be  consistent  with  the  peace  of  the 
country,  or  with  the  duty  of  the  government 
to  these  dependent  people,  who  have  been  in- 
fluenced by  its  counsel  and  authority  to  change 
their  habitations. 

The  negotiations  with  them  as  a  guasi  na- 
tion, possessing  some  of  the  attributes  of  an 
independent  people,  and  to  be  dealt  with  ac- 
cordingly, would  seem  to  lead  to  the  conclu- 
sion, unless  otherwise  expressly  stipulated,  that 
the  Treaty  was  to  be  carried  into  execution  by 
the  authority  or  power  of  the  government, 
which  was  a  party  to  it;  and  more  especially, 
when  made  with  a  tribe  of  Indians  who  are  m 
a  state  of  pupilage,  and  hold  the  relation  to 
the  government  as  a  ward  to  his  guardian.  It 
is  difficult  to  believe  that  it  could  have  been  in- 
tended by  the  government  that  these  people 
were  to  be  left,  after  they  had  parted  with 
their  title  to  their  homes,  to  be  expelled  by  the 
irregular  force  and  violence  of  the  individu- 
als who  had  acquired  it,  or  through  the  inter- 
vention of  tbecouitsof  ju.<)ticc.  As  we  have 
seen,  the  Seneca  Nation  upon  the  four  reserva- 
tions consisted  of  a  pipulution  of  some  two 
thousand  six  hundred  and  thirty-three  souls; 
and  if  we  include  the  Tuscaroras,  whose  lands 
were  also  purchased  under  the  same  Treaty, 
nearly  three  thousand.  It  is  obvious  that  any 
such  litigation  would  bo  appalling. 

if  we  look  into  the  provisions  of  the  two 
Treaties,  we  think  the  conclusion  is  clear,  from 
a  consideration  of  them,  that  no  such  means 
or  manner  of  removal  were  contemplated,  as 
thai  derived  from  a  consideration  of  their  un- 
fitness and  impropriety  under  the  circum- 
stances stated. 

The  Treaty  of  1838  contemplated  a  removal 
to  the  tract  west  of  the  State  of  Missouri,  and 
putting  the  Indians  in  potjsession  of  it.  A 
large  fund  was  appropriated,  and  in  the  bands 
of  the  government,  to  be  disbursed  in  aid  of 
such  removal,  and  of  their  support  and  encour- 
agement after  their  arrival,  it  did  not,  there- 
fore, separate  these  Indians  from  the  care  and 
I)ro(eciion  of  the  government  on  its  ratifica- 
tion, but  contemplated  further  duties  towards 
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them,  and  for  which  means  were  supplied. 
Besides,  the  purchase  money  for  the  reserva- 
tions was  to  be  paid  to  the  government ;  and 
by  the  express  terms  of  the  Treaty  of  1843, 
the  appraised  value  of  the  improvements  was, 
on  the  surrender  of  the  possessions,  to  be  paid 
to  the  President  of  the  United  States,  to  be  dis- 
tributed among  the  owners  of  the  improve- 
ments according  to  the  award  of  the  appraisers. 
This  provision  shows  that  the  government 
was  to  be  present  at  the  surrender  and  pay- 
ment for  the  improvements. 

The  clause  in  the  Treaty  of  1838  is  still  more 
specific,  which  was,  that  the  improvements 
were  "  to  be  paid  by  the  United  States  to  the 
individuals  who  were  entitled  to  the  same." 
&c.,  "  on  their  relinquishing  their  respective 
possessions  to  the  said  Ogdenand  Fellows.''  It 
is  also  worthy  of  remark,  that  the  St.  Regis 
Indians,  one  of  the  nine  tribes  of  the  New  York 
Indians,  in  giving  their  assent  to  the  Treaty  of 
1838,  deemM  it  necessary  to  guard  against  a 
forcible  removalto  the  west,  by  a  clause  pro 
viding  that  they  "  shall  not  be  compelled  tore- 
move  under  the  Treaty;"  a  removal  to  the  west 
being  in  contemplation. 

We  think,  therefore,  that  the  grantees  de- 
rived no  power,  under  the  Treaty,  to  dispossess 
by  force  these  Indians,  or  right  of  entry,  so  as 
to  sustain  an  ejectment  in  a  court  of  law;  that 
DO  private  remedy  of  this  nature  was  contem- 
plated by  the  Treaty,  and  that  a  forcible  re- 
moval must  be  made,  if  made  at  all,  under  the 
direction  of  the  United  States;  that  this  inter- 
pretation is  in  accordance  with  the  usages  and 
practice  of  the  government  in  providing  for 
the  removal  of  Indian  tribes  from  their  ancient 
possessions,  with  the  fitness  and  propriety  of 
the  thing  itself,  and  with  the  fair  import  of  the 
language  of  the  several  articles  bearing  upon 
the  subject. 

An  objection  was  taken,  on  the  argument,  to 
the  valicfity  of  the  Treaty,  on  the  ground  that 
the  Tonawanda  band  of  the  Seneca  Indians 
were  not  represented  by  the  chiefs  and  bead 
men  of  the  band  in  the  negotiations  and  execu- 
tion of  it.  But  the  answer  to  this  is,  that  the 
Treaty,  after  executed  and  ratified  by  the 
proper  authorities  of  the  government,  becomes 
the  supreme  law  of  tlte  land,  and  the-  courts 
can  no  more  go  behind  it  for  the  purpose  of 
annulling  its  effect  and  operation,  than  they 
can  behind  an  Act  of  Coneress.  1  Cranch,  103; 
6  Pet.,  735;  10  How.,  443;  3  Pet,  307,  809, 
814;  3  Story,  Const.  Law,  p.  895. 

The  view  we  have  taken  of  the  case  makes 
it  unnecessary  to  examine  the  ground  upon 
which  the  learned  court  below  placed  their 
decision;  that  court  held  the  appraisal  of  the 
improvements,  and  payment  therefor,  were  con- 
ditions precedent  to  the  surrender  of  them  by  the 
Indians:  and  that  the  refusal  of  the  Tona- 
wanda band  to  permit  the  appraisftl  did  not  ex- 
cuse the  performance  of  these  conditions.  The 
ground  upon  wlilch  wt  have  placed  our  judg- 
ment is  not  in  conflict  with  with  this  view. 
We  hold  that  the  performance  was  not  a  duty 
that  belonged  to  the  grantees,  but  for  the  gov- 
ernment under  the  Treaty. 

We  think  tfie  judgment  of  the  court  betoa 
right,  and  thould  be  affirmed. 

Cited-31  How.,  871 ;  6  WaU.,  TiO ;  IT  Wall..  £43. 

(Ml  V.  S. 
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ENOCH  C.  ROBERTS,  Plff.  in  Er., 

JAMES  M.  COOPER. 

(See  S.  C,  19  How.,  8TS.3T5.) 

AdiiUonal  uewrUy  on  appeal. 

Wbere  a  judrment  bas  been  bad  In  ejectment  for 
only  nominal  damases,  and  a  writ  of  error  bas  been 
sued  out  by  defendant  and  security  Klven,  this 
court  cannot  Interfere  to  require  additional  secu- 
rity to  cover  damatreswhicli  tlie  plalntllT  may  re- 
cover in  an  action  for  mtsni  proflb>,  or  for  other 
losses  which  he  will  sustain  by  being  kept  out  of 
possession. 

Argued  Fd).  S7,  1857.      Decided  Mar.  6,  1867. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
Stales  for  tlie  District  of  Michigan. 

Roberis,  plaintiff  in  error,  on  the  allowance 
of  the  writ  of  error,  gave  security  in  the  sum 
of  $1,000,  for  damages  and  costs.  Cooper,  de- 
fendant in  error,  now  moves  the  court  for  an 
order  requiring  Roberts  to  give  additional  se- 
curity in  the  sum  of  |25.000,  or  such  other  sum 
as  the  court  may  deem  sutficicnt  to  cover  dam- 
aeea.  upon  his  alSdavit  tliat  $1,000  is  not  suffi- 
cient to  cover  all  damages  and  costs. 

For  the  history  of  this  case,  with  statements 
of  the  facts  involved,  and  the  opinion  of  this 
court  on  the  merits,  see  18  Uow.,  i78,  and  20 
How.,  467. 

Mr.  Vinton  for  defendant  in  error. 

Meurs.  Romeyn  and  Truman  Smith,  for 
plainlifl  in  error. 

Mr.  Justice  Wayne  delivered  the  opinion 
of  the  court : 

In  this  case.  Roberts,  who  is  the  plaintiff  in 
error,  on  the  allowance  of  the  writ  of  error, 
gave  security  in  the  sura  of  $  1 ,000,  conditioned 
that  he  would  prosecute  his  writ  to  effect,  and 
answer  all  damages  and  costs  if  he  failed  to 
make  his  plea  gorxi.  Cooper  now  declares 
that  the  lx)u<l  for  l.OUO  is  not  sufficient  to  an- 
swer al  1  the  damages  and  costs,  if  Roberts  should 
fail  to  prosecute  bis  writ  to  effect,  and  refers 
to  an  affidavit  tiled  by  him  as  the  basis  of  this 
motion  to  show  that  fact. 

Mr.  Vinton,  counsel  of  Cooper,  now  moves 
the  court  for  an  order  requiring  Robf.Tts  to  give 
additional  security  in  the  sum  of  $'25,000,  or 
such  other  sum  as  the  court  may  deem  to  be 
sufficient  to  cover  all  damages  which  Cooper 
may  suffer,  if  the  writ  of  error  should  not  be 
prosecuted  with  effect. 

The  case  between  the  parties  is  for  the  re- 
covery of  land  in  ejectment.  Cooper  repre 
sents  that  he  holds  the  legal  title  to  the  land  in 
controversy  in  trust  for  the  National  Mining 
Company,  incorporated  by  the  Legislaturo  of 
the  btate  of  Michigan,  to  carry  on  the  business 
of  mining  for  copper,  and  that  he  is  the  Secre- 
tary and  Treasurer  of  the  Company;  that  he  in- 
stituted this  suit  to  recover  the  possession  of  this 
land  for  them,  that  they  might  have  the  use 
and  occupation  of  it  for  their  chartered  pur- 
poses. It  is  also  stated  by  the  affiant  that  a  de- 
cision had  been  given  by  the  Supreme  Court  of 
the  United  States  at  its  last  term,  on  a  writ  of 
error  to  the  Circuit  Court  for  thfe  District  of 
Michigan,  between  the  same  parties  in  contro- 
versy', for  the  same  land,  establishing,  on  the 
ments  of  the  case,  the  title  of  the  affiant  to  the 
See  19  How. 


land,  and  that  the  mining  Company,  in  conse- 
quence of  it,  had  prepared  to  prosecute  its 
mining  business  to  the  extent  of  their  ability 
upon  the  land,  which  is  known  to  contain  a 
very  valuable  deposit  of  copper  ore,  which 
could  be  worked  with  great  protit;  and  that 
the  Company  was  prevented  from  workin)^  the 
deposit,  in  consequence  of  a  pending  writ  of 
error,  which  Roberts  sued  out  on  a  judgment 
which  had  been  rendered  in  this  case  against  him 
and  in  favor  of  the  legal  title  of  the  affiant,  in 
the  Circuit  Court  of  the  United  for  the  District 
of  Michigan. at  its  last  term.  And  the  affiant  also 
states  thai  the  damages  which  the  Company 
will  sustain  by  the  delay  caused  by  the  writ  of 
error  will  amount  to  at  least  the  sum  of  $25,000, 
and  to  a  larger  amount,  if  Roberts  shall  not 
prosecute  his  writ  of  error  to  effect. 

We  have  not  been  able  to  find  a  precedent 
for  this  motion.  The  counsel  making  it  did 
not  rite  one,  but  relied  on  that  piit  of  the 
22d,  28d  and  24th  sections  of  the  Judiciary 
Act  of  1789,  the  first  of  which  declares  that 
every  justice  or  judge  signing  a  citation  on 
any  writ  of  error  shall  take  good  and  sufficient 
security  that  the  plaintiff  in  error  shall  prose- 
cute his  writ  to  effect,  and  answer  all  damages 
and  costs  if  he  fail  to  make  his  plea  good, 
which,  considered  in  connection  with  the  28d 
and  24th  sections,  he  thought,  empowered  the 
court  to  grant  this  motion.  In  our  interpreta- 
tion, ana  the  proper  application  of  those  sec- 
tions, regard  must  be  had  to  the  nature  of  the 
action  upon  which  a  writ  of  error  has  been 
brought,  and  to  the  damages  to  which  a  plaint- 
iff wlio  has  had  a  verdict  and  judgment  may 
be  entitled.  If  it  be  for  a  money  demand,  on 
which  a  sum  certain  has  been  given  by  a  judg- 
ment, it  is  the  duty  of  the  judge  who  signs  the 
citation  on  a  writ  of  error,  to  take  care  that  good 
and  sulBcient  security  is  given.  Should  it  be 
neglected,  and  it  shall  be  Drought  to  the  notice 
of  this  court,  when  such  a  case  is  before  it 
upon  a  writ  of  error,  upon  a  motion  to  en- 
large the  securiijj,  thLs  court  would  take  care 
that  the  party  claiming  its  intervention  should 
have  the  full  bencUt  of  the  security  intende<l 
by  the  law,  on  a  case  when  the  writ  of  error 
was  a  ttipertedeat. 

But  when  a  verdict  and  judgment  upon  it 
has  been  had  in  ejectment,  on  which  nominal 
damages  only,  are  awarded  (except  in  cases  be- 
tween landlord  and  tenant,  and  that  in  En- 
gland, in  virtue  of  the  Statute  of  1  Oeorge  IV.. 
ch.  87,  sec.  2).  and  a  writ  of  error  has  been  sue<l 
out  by  the  defendant,  and  security  given,  as 
has  been  done  in  this  case,  this  court  cannot 
interfere  to  enlarge  the  security,  to  cover  dam- 
ages which  a  plaintiff  may  recover  in  an  action 
for  metne  profits,  or  for  any  other  losses  which 
he  may  allege  he  will  sustain  ^y  being  kept  out 
of  the  [>osses8ion  of  his  land  by  any  delay 
there  may  be  in  prosecuting  the  writ  of  error. 
Besides,  this  court  cannot  award  damages  in 
any  case  brought  to  it  by  writ  of  error,  or  re- 
quire an  enlargement  of  a  bond  given  upon  a 
writ  of  error,  except  as  it  is  authorized  to  do  in 
the  23d  and  24th  sections  of  the  Judiciary  Act 
of  1789,  neither  of  which  comprehend  cases  of 
apprehended  losses,  except  when  they  are  a 
part  of  the  original  suit,  and  then  only,  "when 
its  reversal  is  in  favor  of  the  plaintiff,  or  peti- 
tioner in  the  original  suit,  and  the  damages  to 
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be  assesfied  or  Ihe  matter  to  be  decreed  are 
uncertain ;  in  which  case,  the  cauae  is  remanded 
for  a  final  decision. 

We  must  deny  this  motion.  It  is  not  pro- 
vided for  by  any  legislation  of  Congress.  And 
the  utmost  extent  for  which  the  enlargement  of 
security  upon  nominal  damages  in  ejectment 
has  been  found  necessary  in  England,  is  given 
by  the  Statute  16  Charles  II.,  sec.  8;  ana  that 
is,  where  a  defendant  there  brings  error,  he 
may  be  bound  to  the  plaintiflf  in  such  reason- 
able sum  as  the  coui  t  shall  think  proper,  which 
sum  has  been  settled  at  double  the  amount  of 
one  year's  rent.  4  Burrows,  2502.  The  courla 
in  England  will  also  oblige  a  defendant  in 
ejectment,  who  brings  error,  to  enter  into  a 
rule  or  undertaking  not  to  commit  waste  or 
destruction  pending  the  writ.  8  Burrows,  1828; 
Palmer's  Practice  m  the  House  of  Lords,  159. 

l%e  motion  to  enlarge  the  teeurity  in  thi*  cane 
M  oeemtled. 


MARGARET  McREA  and  BRACY  MoREA, 

Admrs.  of  John  D.  Bra.cy,  Apptt., 

e. 

THE  BRANCH  BANK  OF   THE  STATE 

OF  ALABAMA,  at  Mobile. 

(See  S.C.,1»  How.,  376-378.) 

Partie*. 

On  a  bill  by  a  creditor  to  reach  and  apply  a  trust 
fund,  devoted  as  security  for  the  debt,  and  which 
has  come  Into  possc&sion  of  a  third  party,  the 
trustee  and  cemui  que  trunt  arc  Indispensable 
parties. 

The  facts  of  this  case  show  a  sale  fraudulent  as 
to  creditors. 

Argued  Feb.  19,  18S7.      Decided  Mar.  5,  1867. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
Arkansas. 

The  appellee  filed  a  bill  in  the  court  below, 
to  reach  certain  slaves  therein  mentioned  as  be- 
longing to  the  estate  of  John  D.  Bracy,  but 
alleged  to  have  been  fraudulently  conveyed  to 
the  plaintiff  in  error. 

The  bill  had  a  double  aspect:  setting  up  a 
•lien  on  said  slaves  by  virtue  of  a  deed  of  trust 
from  said  John  D.  Bracy,  dated  June  7,  1844, 
to  secure  the  payment  of  certain  notes  to  the 
Bank;  and  second,  as  a  creditor  in  company 
with  others,  to  set  aside  the  bill  of  sale  to  the 
said  plaintiff  in  error,  as  made  to  hinder  and 
delay  creditors. 

The  bill  alleged  that  John  D.  Bracy  had  run 
away  from  Alabama  with  the  slaves  in  question, 
in  order  to  prevent  them  from  being  seized 
and  sold,  and  that  the  said  plaintiff  in  error 
had  DO  means,  and  gave  no  adequate  consider- 
ation for  said  slaves,  and  knew  that  they  were 
incumbered  with  liens.  The  answer  alleges 
that  the  plaintiff  in  error  had  been  informed 
that  the  slaves  had  t)een  released  from  the 
deed  of  lr\i8t.  It  also  denies  fraud,  and  alleges 
acon.4ideration. 

The  Circuit  Court  rendered  a  judgment  for 
the  Bank. 

This  case  further  appears  in  the  opinion  of 
the  court. 

6!i8 


Mr.  Fowler,  counsel  of  record  for  appel- 
lants, made  no  argument  in  this  court 
Mr.  A.  H.  Iaawrene«,  for  appellee. 

Mr.  Juttiee  Curtis  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Circuit 
Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Arkansas. 

It  appears  from  the  allegations  of  the  bill, 
which  are  supported  by  the  proofs,  that  in 
December,  1843,  John  D.  Bracy,  then  a  resi- 
dent of  Alabama,  borrowed  of  the  Branch  of 
the  Bank  of  theState  of  Alabama  at  Mobile  (the 
appellees  in  this  case)  the  sum  of  $9,085,  and 
that  Maria  Matheson,  who  was  his  mother,  and 
another  person,  joined  in  the  promissory  note 
which  was  given  to  the  Bank  for  the  loan.  To 
indemnify  Mrs.  Matheson,  Bracy  conveyed 
certain  negro  slaves  to  one  Oale,  in  trust,  to 
save  her  harmless.  The  debt  not  being  paid  at 
maturity,  the  Bank  recovered  a  judgment  on  it 
in  November,  1845.  The  trustee  afterwards 
sold  some  of  the  slaves,  and  their  price  was 
Applied  to  reduce  the  debt;  but  sometime  in 
the  Tear  1846.  Bracy  privately  left  the  State  of 
Alabama,  and  carried  away  with  him  ihe  resi- 
due of  the  slaves,  and  some  other  property, 
not  leaving,  so  far  as  appears,  any  other  prop- 
erty in  that  State,  out  of  which  the  judgment 
in  favor  of  the  Bank  could  be  satisfied.  He 
appears  to  liave  been  for  a  time  in  the  State  of 
Mississippi.  Sometime  in  1847  he  went  to 
Louisiana;  and  in  the  year  1848  he  removed 
with  these  slaves  to  White  County,  in  the  State 
of  Arkansas,  where  be  employed  them  in 
making  some  improvements  on  a  tract  of  gov- 
ernment land,  where  he  and  they  resided.  In 
September,  1849,  Bracy  went  to  liOaisiana. 
where  Margaret  McRea,  his  sister,  one  of  the 
appellants,  then  resided,  and  there  made  a 
bill  of  sale  of  all  the  slaves  to  her.  She  sent  one 
of  her  sons  to  take  possession  of  them;  an<l 
Bracy  also  returned  to  their  place  of  residence, 
in  White  County,  where  he  continued  to  reside 
until  the  spring  of  tbSO,  when  Mrs.  McRea 
moved  thither;  and  from  that  time  they  reuded 
together,  she  having  entered  the  land  on  which 
the  plantation  was,  and  taken  a  title  in  her  own 
name.  Bracy  continued  to  reside  there,  having 
the  principal  ostensible  management  of  the 
business  of  the  plantation,  until  about  a 
year  before  his  decease,  in  April,  1852,  when 
he  removed  to  the  county  town,  about  six 
miles  distant,  to  practice  his  profession  as  an 
attorney.  He  died  deeply  insolvent,  the  debts 
proved  against  bis  estate  being  upwards  of 
(14.0U0;  the  sales  of  all  his  inventoried  effects 
amounting  only  to  the  sum  of  $345.90.  The 
bill  asserts  a  lien  on  these  slaves  by  virtue  of 
the  trust  deed,  of  which  it  avers  Mrs.  McRea 
had  notice  when  she  purchased.  But  our 
opinion  is,  that  Oale,  the  trustee,  and  Mrs. 
Matheson,  the  cestui  que  trust,  are  indispensable 
parties  to  a  bill  for  the  subjection  of  this  prop- 
erty to  the  claim  of  the  Bank,  by  virtue  of  the 
trust  deed.  Upon  that  footing  the  bill  cannot 
be  maintained. 

But  we  are  all  of  opinion  that  the  sale  to 
Mrs.  McRea  was  in  fraud  of  creditors,  and  es- 
pecially of  the  Bank.  Without  detailing  the 
evidence,  we  think  it  enough  to  say,  that  the 
removal  of  the  property  from  Alabama    by 
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Bnurr;  leaving  the  judgment  of  the  Bank  un- 
satisned;  his  insolvency:  the  relation  between 
the  parties;  their  Huliftcquent  residence  together; 
the  manner  in  which  the  property  was  held 
and  managed,  are  causes  of  very  grave  sus- 
picion. The  bill  charges,  that  if  this  property 
was  conveyed  to  her,  "it  was  so  conveyed  with 
intent  and  for  the  purpose  of  hindering,  delay- 
ing, and  defrauding  the  creditors  of  the  said 
John  D.  Bracy."  The  answer  of  Mrs.  McRea 
does  not  deny  this  allegation. 

In  the  course  of  responding  to  the  claim  of 
tlie  bill  founde<l  on  the  trust  deed,  her  answer 
says:  "  She  therefore  charges,  that  there  was 
no  incumbrance  whatever  on  the  said  slaves, 
or  any  of  them,  at  the  time  she  purchased 
them;  and  avers  that  she  purchased  them  in 
good  faith,  and  without  any  notice  or  knowl- 
edge whatever  of  a  subsisting  lien  upon  them 
by  virtue  of  said  deed  of  trust."  We  under- 
stand this  averment  of  good  faith  on  her  part 
to  relate  simply  to  her  ignorance  of  a  lien  by 
the  trust  deed,  and  that  it  does  not  meet  the  ex- 
plicit allegation  in  the  bill,  thnt  the  purpose  of 
the  sale  was  to  conceal  the  property  from  cred- 
itors; and  though  the  failure  of  the  answer  to 
meet  this  charge  in  the  bill  does  not  operate  as 
a  technical  confession  of  its  truth,  it  does  lav 
a  foundation  for  the  belief  that  if  the  defend 
ant  could  have  truly  denied  it,  she  would  not 
have  foregone  the  decided  advantage  of  !<uch  a 
denial  in  an  answer  which  puts  the  complain- 
ant on  proof  of  the  contested  fact  by  more  than 
one  witness. 

The  answer  alleges,  that  the  agreed  price  of 
the  sale  was  |8.500,  payable  in  installments  of 
$875  each,  in  five,  six,  seven  and  eight  years: 
and  that  four  promissory  notes  were  executed 
accordingly.  It  does  not  say  what  was  done 
with  the  notes,  after  they  were  executed.  No 
such  notes  were  found  among  the  effects  of 
Bracy,  to  be  inventoried.  Neither  of  these 
notes,  if  in  existence,  had  become  payable 
when  this  bill  was  filed,  and  we  think  the  at- 
tempt to  show  that  something  had  been  paid 
on  account  of  them  by  the  delivery  of  some 
cotton  is  not  siiccessful. 

In  our  opinion,  the  charge  in  the  bill,  that 
the  sale  was  fraudulent  as  to  creditors,  is  made 
out  in  proof,  and  this  is  suiScient  to  sustain  the 
decree  of  the  Circuit  Court. 

The  decree  of  the  Circuit  Court  i»  affirmed, 
vith  eo$tt. 


THE  MICHIGAN  CENTRAL  RAILROAD 
COMPANY,  Plaintiff  in  Smrr, 
« 
THE  MICHIGAN  SOUTHERN  RAILROAD 
COMPANY.  JOHN  B.  JARVI8,  ELI8HA 
C.  LITCHFIELD,  THOMAS  E.  DAVIS, 
GUY  FOOTE,  AMOS  ROOT,  and  MOSES 
A.  McNAUGHTON. 

(See  3.  C.  19  How.,  S78-38I). 

Juritdietion.iinder  gsih  teeUon  of  Judiciary  Act 
mutt  appear  by  the  record. 


There  beinir  no  cxtmplalnt.  by  bill  oranswer,  that 
the  Leglglature  of  Mtohlvan  Imd  passed  any  Aot 
affectincr  the  riarhts  of  eitlier  party  wlilca  "Impairs 
the  obltKutiOD  of  a  contract " ;  and  there  being  no 
iDtlmatlon  In  the  decree  that  any  suob  question 
arose  In  the  case ;  and  there  t>etnar  no  necessary  In- 
tendment that  such  a  question  did  arise ;  and  the 
record  showlntr  affirmatively  that  no  such  ques- 
tion did  nr  oould  arise:  held,  that  this  court  has  no 
lurisdlction. 

To  irlve  this  court  jurlsdlctlna  under  the  26th 
section  of  the  Judiciary  Aot,  the  record  of  the 
case  must  show,  by  direct  averment  or  necessary 
Intendment,  that  one  of  the  questions  enumerated 
In  that  section  did  arise,  and  was  decided  by  the 
state  court. 

(Mr.  Justice  Curtis  did  not  ait  In  this  cause.) 

Argued  JM.  go,  1867.      Bedded  Mar.  S,  1857. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Michigan. 

On  motion  to  dismiss  the  writ  of  error  for 
^ant  of  jurisdiction. 

The  case  is  stated  by  the  court. 

The  arguments  of  counsel,  being  chiefly  de- 
voted to  the  pleadings  and  evidence  in  the  case, 
are  not  here  given. 

Mr.  James  F.  Joy  for  plaintiff  in  error. 

Jlfr.  C.  I.  Walker  for  defendants  in  error. 

Mr.  Juttiee  Orier  delivered  the  opinion  of 
the  court: 

This  case  is  before  us  on  a  motion  to  dismiss 
for  want  of  jurisdiction. 

It  is  a  bill  in  chancery  originating  in  the  Cir- 
cuit Court  of  Wayne  County  in  the  State  of 
Minhiean,  and  afterwards  taken  by  appeal  to 
the  Supreme  Court  of  the  State. 

In  order  to  give  this  court  jurisdiction  under 
the  25th  section  of  the  Judiciary  Act,  the  record  • 
of  the  case  must  show,  by  direct  averment  or 
necessary  intendment,  that  one  of  the  questions 
enumerated  in  that  section  di(il  arise,  and  was 
decided  by  the  State  Court,  as  required. 

If  the  subject  of  complaint  be,  that  a  state 
statute  i.s  repugnant  to  the  Constitution  of  the 
United  States,  and  therefore  void,  and  that  the 
State  Court  has  declared  it  to  be  valid,  this 
fact  should  appear  by  some  direct*  averment, 
cither  on  the  bill  or  answer,  or  in  the  decree  of 
the  court. 

After  scrutinizing  with  great  care  the  rather 
prolix  pleadings  of  this  case,  we  are  unable  to 
find  any  complaint,  b^  the  bill  or  answer,  thkt 
the  Legislature  of  Michigan  have  passed  anv 
Act  affecting  the  rights  of  either  party  which 
j  "  impairs  the  obligation  of  a  contract;"  nor  is 
I  there  an  intimation  in  the  decree  that  any  such 
I  question  arose  in  the  case;  nor  is  there  any 
I  necessary  intendment  that  such  a  question  did 
arise,  and  was  necessarily  decided,  from  any- 
thing that  does  appear  in  the  pleadings,  evi- 
dence, or  decree ;  on  the  contrary,  it  shows  af- 
firmatively that  no  such  question  did  or  could 
arise. 

This  will  clearly  appear  from  an  examination 
of  the  bill  and  answer. 

The  bill  alleges  that  the  complainants  were 
incorporated  by  an  Act  entitled  "  An  Act  to 
authorize  the  sale  of  the  Central  Railroad  ana 
to  incorporate  the  Michigan  Central  Railroad 
Company,"  approved  March  28,1846;  that  they 


NOT«.— Jurfed(f»'m  (1/  U.  S.  Supreme  Court  to  de-  1 
tilare  Aale  law  oufd,  ag  in  cmAict  wUh  slate  eorutUu- 
tton.    IV>rei?fae(ie<;re««o/ii<rttecour<(i,<M  to  coiiet  ruc- 
tion of  utate  law*.    Power  o/  ttate  enurtt  to  coimf  rue 
their  o«-»i  Ktatutcf.     Sec  note  to  Jackson  v.  Lam-  I 


See  1«  How. 


U.  8..  Book  16. 


phire,  28  U.  8.  (3  Pet.),  280.  It  i»  for  ttate  court*  to 
comtrue  their  num  tt<Uute».  Sutireme  Court  wUI  not 
rtvieu!  their  decMotu  ereept  tchen  tpecUMy  author- 
ized to  hv  ftatute.  See  note  to  Commcrdal  B'k  v. 
Uui;klnirham,  40  V.  S.  (6  How.,  SIT.) 
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purchased  the  Central  Railroad,  according  to 
the  terms  of  their  charter,  and  have  since  that 
time  completed  and  run  stud  railroad;  that,  at 
the  time  of  the  Act,  the  State  of  Micbifran 
owned  both  the  Central  and  Southern  railroads; 
that  the  management  of  the  Central  road 
was  found  onerous  and  unprofllable;  that  it 
was  an  object  to  sell  the  same;  that  the  road 
was  not  worth,  to  exceed  $800,000 ;  and  that  the 
franchises  and  exclusive  rights  secured  by  the 
charter  alone  made  it  worth  the  sum  they  paid, 
viz.:  $3,000,000;  and  that  it  was  for  the  interest 
of  the  State  to  grant  such  franchises  and  exclu 
sive  rights,  and  that  the  exclusive  privileges  se. 
cured  to  them  by  the  following  provision  in  sec 
tion  Ave  of  their  charter  were  especially  valua 
ble  to  them,  and  without  which  they  would  not 
have  purcliased  said  road : 

"  And  no  railroad  or  railroads  from  the 
eastern  or  southern  boundary  of  the  State  shall 
be  built  or  constructed  or  maintained,  or  shall 
be  authorized  to  be  built,  constructed  or  main- 
tained, by  or  under  any  law  of  this  State,  any 
portion  of  which  shall  approach,  westwardly 
of  Wayne  County,  within  five  miles  of  the  line 
of  said  railroad,  as  designated  in  this  Act, 
without  the  consent  of  this  Company." 

The  bill  further  alleges,  that  the  State  at  the 
same  time  resolved  to  sell  the  Southern  Hailroad, 
but  that  said  sale  was  only  to  take  effect  on  the 
completion  of  the  sale  of  the  said  Central 
Railroad ;  that  it  was  well  understood  by  the 
complainants,  the  State,  and  the  defendants 
(the  Southern  Railroad  Company),  that  the  sate 
of  said  Southern  Railroad  was  subordinate  to 
.the  sale  of  the  Central  Railroad,  and  that  the 
Act  incorporating  the  said  Michigan  Southern 
Railroad  Company,  approved  May  9,  1846, 
was  subject  to  the  complainant's  charter;  and 
that,  by  the  6th  section  of  that  Act  of  Incor- 
poration, it  is  provided  as  follows: 

"  And  the  said  Southern  Railroad  Company 
shall  also,  within  three  years  after  the  passage 
of  this  Act,  extend,  construct,  and  complete 
the  Tecum^h  branch  from  the  village  of  Te- 
cumseh,  bv  way  of  Clinton,  to  the  Village  of 
Jackson,  by  way  of  Manchester,  and  along 
the  line  of  railroads  formerly  authorized  to  be 
constructed  by  the  Jackson  burgh  and  Palmyra 
Railroad  Company,  or  so  far  along  the  same  as 
may  not  conflict  with  the  provisions  of  an  Act 
entitled  '  An  Act  to  authorize  the  sale  of  the 
Central  Railroad,  and  to  incorporate  theMichi- 
Ksn  Central  Railroad  Company,'  approved 
March  28,  1846,  and  put  the  same  in  operation, 
with  sufflcient  motive  power  to  do  the  business 
of  the  country  depending  on  said  branch." 

The  bill  further  alleges,  that  the  defendants 
are  threatening  to  construct,  and  are  taking  the 
preliminary  steps  for  constructing,  said  Te- 
cumseh  branch  to  the  Village  of  Jackson,  and 
that  ten  miles  of  said  branch  railroad,  if  con- 
structed, will  be  within  five  miles  of  the  com- 
plainants' railroad;  and  that  said  branch,  to- 
gether with  the  Erie  and  Kalamazoo  Railroad 
from  Toledo  to  Adrian,  and  the  Michigan 
Southern  Railroad  to  Monroe,  will  in  fact  and 
effect,  constitute  one  railroad,  both  to  the  east- 
i-rn  and  southern  boundary  of  the  State,  aud 
therefore  will  be  an  invasion  ot  the  rights  and 
privileges  guarantied  to  the  complainants  by 
that  provision  of  their  charter  before  cited,  and 
beyond  the  powers  granted  to  said  Southern 


Company ;  and  therefore  an  injunction  is  prayed 
for. 

The  answer  of  the  defendants  denies  tiiat  the 
provision  of  the  complainants'  charter  above 
cited  applies  to  such  a  road  as  the  Tecumseh 
branch,  but  only  to  parallel  roads,  or  those 
nearly  so;  it  avers  that  the  Legislature  could 
not  grant  powers  so  large  and  exclusive  as 
those  set  up  by  the  complainants;  and  that  the 
Tecumseb  branch,  if  built,  would  not,  in  fact 
or  effect,  together  with  the  other  railra«ds 
named,  constitute  one  line  of  railroads,  «ther 
to  the  eastern  or  southern  boundary  of  the 
State,  and  the  construction  of  the  same  would 
be  no  violation  of  the  rights  and  privileges 
guarantied  te  the  complainants  by  their  charter, 
and  that  by  their  own  charter  they  are  not  only 
authorized,  but  required,  to  construct  said 
branch  to  Jackson. 

The  gravamen  of  the  bill  is,  that  the  defend- 
ants are  acting  without  legislative  authority, 
and  are  usurping  rights  not  granted  to  them 
by  their  charter.  It  "nowhere  aiiserts  thai  they 
are  acting  under  authority  conferred  on  them 
by  a  legislative  Act  which  infringes  the  rights 
previously  granted  in  the  complainaots'  charter, 
or  impairs  the  obligation  of  their  contract.  The 
answer  puts  in  issue  nothing  but  the  construc- 
tion of  certain  statutes  which  both  parties  ad- 
mit to  be  valid.  It  is  therefore  abundantly  ap- 
parent tliat  this  court  has  no  jurisdiction  to 
review  the  judgment  of  the  Supreme  Court  of 
Michigan  in  this  case. 

A  manuscript  opinion  of  one  of  the  Judges 
of  the  Supreme  Court  of  Michigan  has  been 
referred  to  by  the  counsel,  in  their  argu- 
ment in  support  of  our  jurisdiction.  But 
even  if  this  opinion  had  introduced  some  specu- 
lations on  points  not  involved  in  the  pleadiap 
of  the  case,  this  court  cannot  resort  to  any- 
thing therein  contained  in  order  to  support  thor 
juriMiction.  In  the  case  of  The  Oeenn  Intur- 
anee  Co.  Vi  PaOeyt,  we  have  decided,  "  tliat  it 
is  to  the  record,  and  to  the  record  alone,  that 
this  court  can  resort  to  ascertain  its  appellate 
jurisdiction  under  the  85th  section  of  the  Ju- 
diciary Act. 

The  writ  of  error  mu»t,  therifore,  ie  di$mi**ed 
for  want  of  juritdMition. 


ALBERT  BALLARD.   CHARLES  CHAD- 

BODRN,    ELIPHALET   OILMAN,    akd 

HENRY  W.  HEIRD,  Plff*.  in.  Er., 

«. 

PHILIP  F.  TH0W\9  Collector  of  the  Port 

of  Baltimore. 

(See  S.  C,  19  How.,  382,  883.) 

Duties  Under  Iwriff  Aet. 

The  provisiDn  io  the  8th  seotion  of  the  Act  of 
1846  (S  17.  8.  St.,  p.  48),  "  that  under  no  elroum- 
ttanoes  shall  the  duty  l>e  assessed  at  leas  than  the 
Invoice  value"  is  still  in  force. 

That  two  and  a  half  per  cent,  deduction  from  the 
invoice  price  would  be  made  for  prompt  psymeDt, 
does  not  vary  or  affect  the  price  as  stated  in  the 
Invoice. 
Argued,  FOi.  UJ8S7.         Beaded  Mar.  B,  18S7. 

N  ERRO  R  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Maryland. 
The  case  is  stated  by  the  court. 

60  U.  S. 
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Mr.  WilUam  Sehley  for  plaintiffs  in  error. 
Mr.  C.  Cttsliiai>,   Atty-Oen.,  for  defend- 
ant in  error. 

Mr.  Juiiiee  Nelaon  delivered  the  opinion  of 
the  court : 

This  is  a  writ  of  error  to  the  Circuit  Court 
of  the  United  States  for  the  District  of  Mary- 
land. 

The  suit  was  brought  in  the  court  below  by 
the  plaintiffs  against  the  defendant,  Collector  of 
the  port  of  Baltimore,  to  recover  back  an  ex- 
cess of  duties  paid  under  protest  on  an  Impor- 
tation of  iron. 

The  iron  was  shipped  from  Liverpool,  and, 
on  an  appraisal  at  the  custom-hotise  in  Balti- 
more, the  invoice  price  was  adopted  as  the 
minimum  market  value  upon  w^ich  to  assess 
the  duties.  The  plaintiffs  claimed  that  the  iron 
ought  to  be  appraised  at  the  actual  cash  mar- 
ket value  or  wholesale  price,  in^toul  of  the 
actual  market  value  or  wholesale  price,  at  a 
credit  of  foiu:  months,  the  usual  time  in  the 
purchase  df  iron.  But  the  Collector  insisted 
upon  the  invoice  price  as  the  minimum  valua- 
tion. Two  invoices  are  given  in  the  record  as 
specimens  of  those  produced  at  the  trial.  One 
of  them  contains  the  price  of  the  iron,  with  a 
deduction  of  two  and  a  half  per  cent,  for 
prompt  payment,  which  means  cash;  the  other 
adds  at  the  foot,  four  month's  credit,  which  is 
the  customar^f  credit  in  the  trade. 

The  court  charged  the  jury,  that  it  being  ad- 
mitted that  the  duties  were  levied  on  the  prices 
at  which  the  iron  was  charged  in  the  Invoices, 
they  were  lawfully  exacted,  and  the  plaintiffs 
not  entitled  to  recover;  and  that  the  entry  in 
the  invoice,  that  the  plaintiffs  would  be  entitled 
to  a  reduction  for  prompt  payment,  could  not 
affect  the  amount  of  duty  chargeable. 

The  tsth  section  of  the  Act  of  1846  (9  U. 
3.  Stat.,  p.  43)  provides,  "that  under  no  cir- 
cumstances shall  the  duty  be  assessed  upon  an 
amount  lees  than  the  invoice  value,  any  law  of 
Congress  to  the  contrary  notwithstanding." 

It  18  claimed  that  this  section  has  been  re- 
pealed by  the  Act  of  Congress  of  March  8, 1851 
(9  Stat.  U.  S.,  p.  029),  which  provides  that 
the  Collector  shall  "cause  the  actual  market 
value,  or  wholesale  price  thereof  at  the  period 
of  the  exportation  to  the  United  States,  in  the 
principal  markets  of  the  country  from  which 
the  same  shall  have  been  imported,&c.,  to  be 
appraised,  &c.,  and  to  such  value  or  price  shall 
be  added  all  costs  and  charges,  &c.,  as  the  true 
value  at  the  port  where  the  same  may  be 
entered,"  &c. 

Previous  to  this  Act,  the  time  when  the  value 
of  the  article  in  the  foreign  market  was  to  be 
ascertained,  was  the  time  of  the  purchase  (Act 
30lh  August,  1842,  sec.  16,  5  Stat.  U.  8.,  p. 
563)  now,  by  the  Act  of  1851,  the  time  of  ex- 
portation. There  is  no  change,  however,  in 
the  rule  which  must  govern  in  making  the  val- 
uation— it  is  the  actual  market  value  or  whole- 
sale price  in  the  principal  markets  of  the 
country  from  which  the  article  shall  have  been 
imported.  The  only  real  change,  therefore,  in 
respect  to  this  matter,  under  the  law  of  1851, 
from  that  of  1842  and  1846,  would  seem  to  be 
a  change  of  the  time  when  the  valuation  is  to 
take  place,  without  intending  to  interfere  with 
any  other  of  tlie  other  of  the  regulations  in  the 
See  19  How. 


former  laws.  This  was  the  interpretation  given 
bv  the  De'partment  of  the  government  having 
charge  of  this  subject,  soon  after  the  passage 
of  the  Act  in  question,  and,  we  think,  may  be 
sustained  upon  the  principles  that  this  court 
has  uniformly  applied  in  interpreting  these  Rev- 
enue Laws. 

The  construction  is  also  borne  out  by  the  case 
of  ^air»  et  al.  v.  Peatlee,  18  How.,  522.  That 
case  recognizes  the  Sth  section  of  the  Act  of 
1846  as  in  force  since  the  Act  of  1851,  and  the 
clause  in  question  is  a  part  of  it. 

In  respect  to  the  deduction  from  the  price 
on  account  of  prompt  payment,  we  think  the 
fact  does  not  vary  or  affect  the  price  of  the 
article,  as  stated  in  the  invoice.  It  relates 
simply  to  the  mode  of  payment,  which  may, 
if  observed,  operate  as  a  satisfaction  of  the 
price  to  be  paid  by  the  acceptance  of  a  less 
sum. 

We  think  the  ruling  of  the  court  below,  right, 
and  Viat  the  judgment  s/umld  be  affirmed. 

Cited-a  Otto,  14«. 


DRED  SCOTT,  Plff.  in  Er., 

9. 

JOHN  P.  A.  8ANDP0RD. 

(See  S.  C,  19  How.,  38^-633.) 

PUa  in  abatement,  ichen  may  be  reviewed 
— tJte  word '  'citizen"  in  th€  Con»tilvtion  doe»  not 
embrace  one  of  the  negro  race — negro  cannot 
become  a  citizen — ilave  not  made  free  by  re»i- 
dence  in  a  free  Hate  or  territory — Declaration 
of  Independence  does  not  include  itavetat  part 
of  the  people — the  rights  and  privileget  conferred 
by  the  Gnutitution  upon  citizens  do  not  apply 
to  the  negro  race — Constitution  should  have  the 
meaning  intended  when  it  was  adapted — court 
may  examine  other  errurs  besides  plea  in  abate- 
ment— Constitution  expressly  affirms  right  of 
property  in  slates — Missouri  compromise  un- 
constitutional and  void. 

Where  a  plea  li^  abatement,  by  defendant,  to  the 
juriadlcttoD  of  the  court  below  is  overruled  on  de- 
m  iirrer.  and  the  defendant  thereupon  pleads  in  t>ar, 
upon  which  issues  were  Joined  and  the  trial  and 
vurUiot  were  in  bis  favor,aHd  the  plaintiff  thereupon 
brousbt  the  case  Into  this  court  by  writ  of  error, 
and  the  plea  and  demurrer  and  judgment  of  the 
court  below  upon  It  are  part  of  the  record:  held, 
that  this  court  ha*  power  to  review  the  decision  of 
the  court  l>elow  upon  the  plea  in  abatement. 

It  is  therefore  the  duty  of  the  court  to  decide 
whether  the  facta  stated  in  the  plea,  are  or  are  not 
suOoienttO'Showthattheiflaintiflis  not  entitled 
to  sue  as  a  citizen  in  the  court  of  the  United  Stales. 

The  provisions  of  the  Constitution  of  the  United 
States  in  relation  to  the  personal  rights  and  priv- 
ileges to  which  the  citizen  of  a  state  should  be  en- 
titled, do  not  embrace  the  negro  African  race,  at 
that  time  in  this  country,  or  who  might  afterwards 
be  imported,  who  had  then  t>een  or  should  after- 
wards t>e  made  free  in  any  state. 

Such  provisions  of  the  Constitution  do  not  put  it 
in  the  power  of  a  single  state  to  make  out  one  of 
the  negro  African  race  a  citizen  of  the  United 
States,  and  to  endue  him  with  the  full  rights  of 
citizenship  in  every  Other  state  without  their  con- 
sent. 

The  Constitution  of  the  United  States  does  not 
act  upon  one  of  the  negro  race  whenever  be  shall 
be  made  free  under  the  laws  of  a  state,  and  raise 
him  to  the  rank  of  a  citizen,  and  Immediately 
clothe  him  with  all  the  prlvllcves  of  a  citizen  of 
any  other  state,  and  In  its  own  courts. 

The  plaintiff  in  error  was  a  negro  slave,  and 
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broupbt  Into  a  free  Stnte  (rilinois),  and  In  the  free 
terrltorjr  nf  the  United  Statps  for  about  four  years, 
durlDK  which  time  he  was  married  to  anothernegro 
slave  who  also  was  in  said  free  territory.  One  of 
tbelr  children  (Eliza)  was  born  on  the  Klver  Mis- 
sissippi, north  of  the  north  line  of  Missouri,  and  an- 
other of  their  children  was  born  in  the  State  of 
Missouri,  to  which  state  be  bad  returned. 

Held,  that  the  plaintiff  in  error  could  not  be  and 
was  not  a  citizen  of  the  State  of  Missouri, within  tho 
meaninir  of  the  Constitution  of  the  United  States, 
and  consequently  was  not  entitled  to  sue  in  Its 
courts. 

The  legislation  and  histories  of  the  times,  and  the 
lanKUftffe  used  in  the  Declaration  of  Independence, 
show  that  neither  the  class  of  persons  who  bad  been 
imported  as  slaves,  nor  their  descendants)  whether 
they  bad  become  free  or  not,  were  then  acknowl- 
edtred  as  part  of  the  people,  nor  Intended  to  be  In- 
cluded in  the  (reneral  words  used  in  that  instru- 
ment. 

The  descendants  of  Africans  who  were  Imported 
into  this  country  and  sold  asslaves,  when  they  shall 
become  emancipated,  or  who  are  born  of  parents 
who  had  become  free  before  their  birth,  are  not 
citizens  of  a  state  in  the  sense  in  which  the  word 
'  citizen  "  is  used  bi  the  Constitution  of  the  United 
^States. 

The  enslaved  African  race  was  not  Intended  to 
be  included  in,«nd  formed  no  part  of,  the  people 
who  framed  and  adopted  the  Declaration  of  Inde- 
pendence. 

When  the  framers  of  the  Constitution  were  con- 
ferring special  rights  and  privlleKes  upon  the  citi- 
zens of  a  state  in  every  other  part  of  the  Union,  it 
is  impossible  to  believe  that  these  risbts  and  privl- 
le^-8  were  intended  to  be  extended  to  the  nesro 
race. 

The  words  of  the  Constitution  should  be  given 
the  meaning  they  were  intended  to  bear,  when  that 
Instrument  was  framed  and  adopted. 

Where  this  court  has  decided  against  the  Jurisdlo- 
tion  of  the  Circuit  Court  on  a  plea  of  abatement.  It 
has  still  the  ri;rht  to  examine  any  question  pre- 
sented by  exception  or  by  the  record,  and  may  re- 
verso  the  Judgment  for  errors  committed,  and 
remand  the  case  to  the  Circuit  Court  for  It  to  dis- 
miss the  case  for  want  of  Jurisdiction. 

The  right  nf  property  in  a  slave  is  distinctly  and 
expressly  affirmed  in  the  Constitution. 

The  Act  of  Congress  which  prohibited  a  citizen 
from  holding  and  owning  pix>perty  of  this  kind  in 
the  territory  of  the  United  States  north  of  the  line 
therein  mentioned  (thirty-six  degrees  thirty  min- 
utes north  latitude).  Is  not  warranted  by  the  Con- 
stitution, and  is  therefore  void. 

Neither  Dred  Scott  himself,  nor  any  of  bis  family 
were  made  free  by  being  carried  Into  such  terri- 
tory ;  even  if  they  bad  t>een  carried  there  by  their 
owner  with  the  intention  of  becoming  permanent 
residents. 

Soott  was  not  made  free  by  being  taken  to  Rook 
Island  In  the  State  of  Illinois. 

As  Soott  was  a  slave  when  taken  Into  the  State  of 
Illinois  by  his  owner,  and  was  there  held  as  such, 
and  brought  bauk  into  Missouri  in  that  character, 
his  KlatuK,  as  free  or  slave,  depended  on  the  laws  of 
Missouri,  and  not  of  Illinois.  He  and  his  family 
were  not  free,  but  were,  by  the  laws  of  Missouri, 
the  property  of  defendant. 

Argued  Feb.  11.  IS,  IS  and  U.  1S6S.  May  11, 
1856,  ordered  to  be  reargued  at  the  next  term. 
Reargved  Dee.  15.  16,  17  and  18,  1856.  De- 
cided March  6,  1857. 

IN  ERROR  to  the  Circuit  Covirt  of  the  United 
States  for  the  District  of  Missouri. 

On  November  2,  1858,  Dred  Scott,  by  his 
attorney,  filed  in  the  clerk's  office  of  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Missouri,  the  following  declaration  against  the 
defendant,  John  F.  A.  Sandford: 

Dred  Scott,  of  St.  Louis,  in  the  State  of 
Missouri,  and  a  citizen  of  the  State  of  Mis- 
souri, complains  of  John  F.  A.  Sandfoi^,  of 
the  City  of  New  Yorli,  and  a  citizen  of  the 
State  of  New  York,  in  the  plea  of  trespass  for 
that  the  defendant  heretofore,  to  wit:  on  the 
Ist  day  of  .January,  A.  D.  1853,  at  St.  Louis, 
in  the  County  of  St.  Louis  and  State  of  Missouri, 
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with  force  and  arms  assaulted  the  plaintiff,  and 
without  law  or  right  held  him  as  a  slave,  and 
impri.soned  him  for  the  space  of  six  hours  and 
more,  and  then  and  there  did  threaten  to  beat 
the  plaintiff  and  to  hold  him  in  prison,  and  re- 
strained of  his  liberty,  so  that  by  means  of  such 
threats  the  plaintiff  was  put  in  fear  and  could 
not  attend  to  his  business,  and  thereby  lost 
great  gains  and  profits  which  he  might  have 
made  and  otherwise  would  have  made  in  the 
prosecution  of  his  business,  to  wit:  $2,300,  and 
other  wrongs  to  the  plaintiff  then  and  there  did, 
against  the  peace  and  to  the  damage  of  the 
plaintiff  |3,0UO. 

And  also  for  that  the  defendant  heretofore, 
on  the  Ist  day  of  January,  A.  D.  IS-IS.  with 
force  and  arms  at  St.  Louis  aforesaid,  an  as- 
sault did  make  on  Harriet  Scott,  then  and  still 
the  wife  of  the  plantlff,  and  then  and  there  did 
imprison  said  Harriet,  and  hold  her  as  a  slave, 
without  law  or  right, for  the  space  of  six  hours, 
and  then  and  there  did  threaten  to  beat  said 
Harriet  and  hold  her  as  a  slave,  so  that  by 
means  of  the  premises  said  Harriet  was  put  in 
great  fear  ana  pain,  and  could  not  and  did  oot 
attend  to  the  plaintiff's  business,  and  the  plaint- 
iff lost  and  was  deprived  of  the  society,  com- 
fort and  assistance  of  bis  said  wife,  and  thereby 
lost  great  gains  and  proflts,of  the  value,  to  wit: 
of  $:i,500,  and  other  wrongs  to  the  plaintiff,  the 
defetadant  then  and  there  did,  against  the  peace 
and  to  the  plaintiff's  damage,  $%000.  ' 

And  also  for  that  the  defendant  heretofore, 
to  wit:  on  the  Ist  day  of  January,  A.  D.  185S, 
with  force  and  arms  at  St.  Louis  aforesaid,  made 
an  assault  on  Eliza  Scott  and  Lizzie  Scott,  then 
and  still  infant  daughters  and  servants  of  the 
plaintiff,  and  then  and  there  imprisoned  and 
held  as  slaves  said  Eliza  and  Lizzie,  for  a  long 
space  of  time,  to  wit:  six  hours,  and  then  and 
there  did  threaten  to  beat  said  Eliza  and  Lizzie 
and  hold  them  as  slaves  and  restrained  of  their 
liberty,  so  that  by  means  of  the  premises,  said 
Eliza  and  Lizzie  were  put  in  great  fear,  and 
could  not  and  did  not  attend  to  plaintiff's 
business  as  otherwise  they  might  and  would 
have  done,  and  the  plaintiff  thereby  lost  the 
comfort,  society,  service  and  assistance  of  his 
said  children  and  servants,  of  great  value,  to 
wit:  $2,500.  and  other  wrongs  to  the  plaintiff, 
the  defendant  then  and  there  did  a^nst  the 
peace,  and  to  the  damage  of  plaintm  $3,000. 
and  the  plaintiff  on  account  of  the  aforesaid 
several  grievances,  brings  suit,  <&<:..  by  his  at- 
torney, R.  M.  FiitLD. 

The  defendant,  by  his  attorney,  filed  tlie 
following  plea: 

Plea  to  the  Jurisdiction  of  the  court.  April 
Term.  18.54. 

And  the  said  John  F.  A.  Sandford,  in  bis 
own  proper  person,  comes  and  says  that  this 
court  ought  not  to  have  or  take  further  cogni- 
zance of  the  action  aforesaid,  because  he  says 
that  said  cause  of  action,  and  each  and  every 
of  them,  if  any  such  have  accrued  to  the  said 
Dred  Scott,  accrued  to  the  said  Dred  Scott  out 
of  the  jurisdiction  of  this  court  and  exclusively 
within  the  jurisdiction  of  the  courts  of  the 
State  of  Missouri;  for  that,  to  wit:  the  said 
plaintiff  Dred  Scott  is  not  a  citizen  of  the 
State  of  Missouri,  as  alleged  i«  his  declara- 
tion, because  he  is  a  negro  of  African  de- 
scent,  his    ancestors   were  of  pure    African 
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blood,  and  were  brought  into  this  country  and 
sold  as  negro  slaves,  and  this  the  said  Sandford 
is  ready  to  verify;  wherefore  he  prays  judg- 
ment whether  this  court  can  or  will  take  fur- 
ther cognizance  of  the  action  aforesaid. 

This  plea  was  verified. 

The  plaintiff  filed  the  following  demurrer  to 
this  plea: 

And  now  comes  the  plaintiff  and  demurs  in 
law  to  the  plea'of  the  defendant  to  the  juris- 
diction of  the  court,  and  says  that  the  said  plea 
and  the  matters  therein  contained  are  not  suf- 
ficient in  law  to  preclude  the  court  of  its  ju 
risdiction  of  this  case,  and  that  the  plaintiff  is 
not  bound  by  law  to  reply  to  said  plea.  Where- 
fore the  plaintiff  prays  judgment  of  said  plea, 
and  that  the  defendant  answer  further  to  the 
plaintiff's  said  action,  &c. 

On  April  'ii,  1854,  the  matters  of  law  arising 
upon  the  demurrer  were  argued  and  submitted 
to  the  court.  On  April  25,  the  court  rendered 
a  decision  that  the  law  was  for  plaintiff  on  said 
demurrer,  and  that  the  said  demurrer  be,  and 
the  same  is  hereby  sustained. 

On  May  4,  1854,  in  accordance  with  an 
agreement  by  the  attorneys,  the  defendant  filed 
pleas,  Nos.  1,  2  and  3,  to  all  of  which  pleas  the 
plaintiff  died  replications.  Said  attorneys  also 
filed  an  agreement  upon  the  statement  of  the 
facts  in  this  case     The  pleas  are  as  follows: 

1.  And  the  said  John  F.  A.  Sandford,  by 
H.  A.  Garland,  his  attorney,  comes  and  defends 
the  wrong  and  injury,  when,  etc.,  and  says 
that  he  is  not  guilty  of  the  said  supposed  tres- 
pass above  laid  to  his  charge,  or  anv  part 
thereof  in  manner  and  form  as  the  said  Dred 
Scott  hath  above  thereof  complained  against 
bim,  and  of  this  he,  the  said  Sandford,  putteth 
himself  upon  the  country. 

2.  And  for  a  further  plea  in  this  behalf,  as 
to  the  making  of  said  assault  on  said  Dred 
Scott  in  the  first  count  in  eaid  declaration  men- 
tioned, imprisoning  him  and  keeping  and  de- 
taining bim  in  prison,  &c.,  the  said  Sandford, 
by  leave  of  the  court  first  obtained,  says  that 
the  said  Dred  Scott  ought  not  have  or  main- 
tain his  aforesaid  action  thereof  against  him, 
because  he  says  that  before,  and  at  the  time 
when,  &c.,  in  the  said  first  count  mentioned, 
the  said  Dred  Scott  was  a  negro  slave,  the  law- 
ful property  of  the  defendant,  and  as  such  slave 
he  gently  laid  bis  hands  upon  him,  and  only 
restrained  him  of  such  liberty  as  he  had  a 
right  to  do,  and  this  the  said  Sandford  is  ready 
to  verify,  wherefore  he  prays  judgment  whether 
the  said  Scott  oucrbt  to  have  or  maintain  his 
aforesaid  action  tliereof  against  him. 

8.  And  for  a  further  plea  in  this  l)ehalf,  as  to 
making  the  said  assault  upon  Harriet,  the  wife, 
and  Eliza  and  Lizzie,  the  daughters  of  the  said 
Dred  Scoit,  in  the  second  and  third  counts  of 
the  said  declaration  mentioned,  and  imprison- 
ing them  and  keeping  and  detaining  them  in 
prison,  &c.,  the  said  John  F.  A.  Sandford.  by 
leave  of  the  court  obtained,  says  that  said  Dred 
Scott  ought  not  to  have  or  maintain  his  afore- 
said action  thereof  against  him,  Ixicause  he  says 
that  before  and  at  the  said  time.  &c.,  when, 
Ac.,  in  the  said  second  and  third  counts  men- 
tioned, the  said  Harriet,  wife  of  said  Scott,  and 
Eliza  and  Lizzie,  his  daughters,  were  the  law- 
ful slaves  of  the  said  Sandford,  and  as  such 
slaves  he  gently  laid  his  bands  upon  them  and 
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restrained  them  of  their  liberty  as  he  bad  a 
right  to  do.  And  this  he  is  ready  to  verify. 
Wherefore  he  prays  judgment,  &c. 

Garland,  for  defendant. 

The  replications  are  as  follows: 

The  plaintiff,  as  to  the  plea  of  the  defendant 
firstly  above  pleaded,  and  whereof  he  has  put 
himself  on  the  country,  doth  do  like.  Field. 

And  the  plaintiff,  as  to  the  plea  of  the  de- 
fendant secondly  above  pleaded  as  to  said 
several  trespasses  in  the  introductory  part  of 
that  plea  Mentioned  and  therein  attempted  to 
be  justified,  says  that  the  plaintiff,  by  reason 
of  anything  in  that  plea  alleged,  ought  not  to 
be  barred  from  having  and  maintaining  his 
aforesaid  action  against  the  defendant,  because 
be  says  that  said  defendant  at  said  time,  when, 
&c.,  of  his  own  wrong,  and  without  the  cause 
by  him  in  bis  said  second  plea  alleged,  com- 
mitted the  said  several  trespasses  in  the  intro- 
ductory part  of  that  plea  mentioned,  in  man- 
ner and  form  as  the  plaintiff  has  above  in  his 
declaration  complained,  and  this  the  plaintiff 
prays  may  be  inquired  of  by  the  country. 

The  replication  to  the  third  plea  was  similar 
to  the  second. 

The  agreed  statement  of  facts  was  as  follows: 

In  the  year  1834  the  plaintiff  was  a  negro 
slave  belonging  to  Doctor  Emerson,  who  was  a 
surgeon  in  the  Army  of  the  United  States.  In 
that  year,  1834.  saia  Doctor  Emerson  took  the 
plaintiff  from  the  State  of  Missouri  to  the  mili- 
tary post  at  Rock  Island  in  the  State  of  Illinois, 
and  held  bim  there  as  a  slave  until  the  month 
of  April  or  May,  1836.  At  the  time  last  men- 
tioned, said  Doctor  Emerson  removed  the 
plaintiff  from  said  military  post  at  Rock  Island 
to  the  military  post  at  Fort  Snelting,  situate  on 
the  west  bans  of  the  Mississippi  River  in  the 
Territory  known  as  Upper  Louisiana,  acquired 
by  the  United  States  of  France,  and  situate 
north  of  the  latitude  of  36  decrees  30  minutes 
north,  and  north  of  the  State  of  Missouri.  Said 
Doctor  Emerson  held  the  plaintiff  in  slavery  at 
said  Fort  Snelling,  from  said  last-mentioned 
date  until  the  year  1838. 

In  the  year  1835,  FTarrict,  who  is  named  in 
the  second  count  of  the  plaintiff's  declaration, 
was  the  negro  slave  of  Major  Taliaferro,  who 
belonged  to  the  Army  of  the  United  States.  In 
that  year,  1835,  said  Major  Taliaferro  took  said 
Harriet  to  said  Fort  Snelling.  a  military  post 
situated  as  hereinbefore  stated,  and  kept  her 
there  as  a  slave  until  the  year  1836,  and  then 
sold  and  delivered  her  as  a  slave  at  said  Fort 
Snelling  unto  the  said  Doctor  Emerson  herein- 
before named.  Said  Doctor  Emerson  held  said 
Harriet  in  slavery  at  said  Fort  Snelling  until 
the  year  1888. 

In  the  year  1836  the  plaintiff  and  said  Har- 
riet, at  said  Fort  Snelling,  with  the  consent  of 
said  Doctor  Emerson,  who  then  claimed  to  be 
their  master  and  owner,  intermarried  and  took 
each  other  for  husband  and  wife,  Eliza  and 
Lizzie  named  in  the  third  count  of  the  plaint- 
iff's declaration,  are  the  fruit  of  that  marriage. 
Eliza  is  about  fourteen  years  old,  and  was  born ' 
on  board  of  the  steamboat  Gipsey,  north  of  the 
north  line  of  the  State  of  Missouri,  and  upon 
the  River  Mississippi.  Lizzie  is  about  seven 
years  old,  and  was'  born  in  tbe  State  of  Mis- 
souri, at  the  military  post  called  Jefferson  Bar- 
racks. 
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In  the  year  1888,  said  Doctor  Emerson  re- 
moved the  plainlifT  and  said  Harriet  and  their 
said  daughter  Eliza  from  said  Fort  Snelling  to 
the  State  of  Missouri,  where  they  have  ever 
since  resided. 

Before  the  commencement  of  this  suit,  said 
Doctor  Emerson  sold  and  conveyed  the  plaint- 
iff, said  Harriet,  Eliza  and  Lizzie,  to  the  de- 
fendant as  slaves,  and  the  defendant  has  ever 
since  claimed  to  hold  them,  and  each  of  them, 
as  slaves. 

At  the  times  mentioned  in  the  plaintiflf's  dec- 
laration, the  defendant,  claiming  to  be  owner 
as  aforesaid,  laid  his  hands  upon  said  plaintiff, 
Harriet,  Eliza  and  Lizzie.and  Imprisoned  them, 
doing  in  this  respect,  however,  no  more  than 
what  he  might  lawfully  do,  if  they  were  of 
ri^t  his  slaves  at  such  time. 

Further  proof  may  be  given  on  the  trial  for 
either  party. 

Mr  B.  H.  Field,  for  plaintiff. 
Mr.  H.  A.  Oarbtad,  for  defendant. 

The  case  was  tried,  at  the  Circuit  Court  held 
for  the  District  of  Missouri  at  St.  Louis  on 
May  15,  1854,  before  the  court  and  a  jury. 

The  jury  found  the  following  verdict,  viz.: 

"As  to  the  first  issue  joined  in  this  case,  we 
of  the  jury  find  the  defendant  not  guilty;  and 
as  to  the  issue  secondly  above  joined,  we  of  the 
jury  find,  that  before  and  at  the  time  when, 
&c.,  in  the  first  count  mentioned,  the  said 
Dred  Scott  was  a  negro  slave,  the  lawful  prop- 
erty of  the  defendant.  And  as  to  the  issue 
thirdly  above  joined,  we  the  jury  find,  that  be- 
fore and  at  the  time  when,  &c. ,  in  the  second 
and  third  counts  mentioned,  the  said  Harriet, 
wife  of  said  Dred  Scott,  and  Eliza  and  Lizzie, 
the  daughters  of  the  said  Dred  Scott  were  ne- 
gro slaves,  the  lawful  property  of  the  defend- 
ant." Whereupon  it  is  now  considered  by  the 
court,  that  the  plaintiff  take  nothing  by  his 
writ  in  this  case,  and  that  the  defendant  John 
F.  A.  Sandford  go  hence  without  day  and  re- 
cover against  said  plaintiff,  Dred  M:ott,  the 
costs  by  him  expended  in  the  defense  of  this 
suit. 

A  motion  for  a  new  trial  was  made  \v}  the 
attorneys  for  the  plaintiff,  which  tlie  court  over- 
ruled.   Thereupon  the  said  plaintiff  filed  a  bill 
of  exception,  which  is  as  follows: 
Drbo  Scoit  ) 

e.  \  April  Term,  1854. 

John  P.  A.  Sandforo.  ) 

On  the  trial  of  this  cause  by  the  jury,  the 
plaintiff,  to  maintain  the  issues  on  his  part, 
read  to  the  jury,  (he  following  agreed  statement 
of  facts. 

"It  is  agreed  that  Dred  Scott  brought  suit  for 
bis  freedom,  in  the  Circuit  Court  of  St.  Louis 
County;  that  there  was  a  verdict  and  judgment 
in  his  favor;  that  on  a  writ  of  error  to  the  Su- 
preme Court,  the  judgment  below  was  re 
versed,  and  the  same  remanded  to  the  Circuit 
Court,  where  it  has  been  continued  to  await  the 
decision  of  this  case. 

Mr.  Field,  for  plaintiff. 

Mr.  Oarlitad,  for  defendant." 

No  further  testimony  was  given  to  the  jury 
by  either  party.  Thereupon  the  plaintiff  moved 
the  court  to  give  the  Jury,  the  following  in- 
structions: 
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PlainHft  Jrutruetion. 

The  jurr  are  instructed,  that  upon  the  facts 
agreed  to  by  the  parties,  they  ought  to  find  for 
the  plaintiil. 

The  court  refused  to  give  such  instruction  to 
the  jury,  and  the  plaintiff  to  such  refusal  then 
and  there  duly  excepted.  The  court  then  gave 
the  following  instruction  to  the  jury,  on  mo- 
tion of  the  defendant: 

Defendant!  Initruction. 

The  jury  are  instructed,  that  upon  the  fact* 
in  this  case  the  law  is  with  the  defendant. 

To  the  giving  of  such  instruction  the  plaint- 
iff then  and  there  duly  excepted. 

The  jury  found  the  verdict  as  above.  The 
plaintiff  thereupon  immediately  filed  in  court 
the  following  motion  for  a  new  trial: 

And  now,  after  verdict,  and  before  judg- 
ment, the  plaintiff  comes  and  moves  the  court 
to  set  aside  the  verdict  and  grant  a  new  trial, 
because  the  court  misdirected  the  jury  in  naat- 
ter  of  law  on  said  trial.  Foeld. 

The  court  overruled  the  said  motion  and 
gave  judgment  on  verdict  for  the  defendant; 
and  to  such  action  of  the  court  the  plaintiff 
then  and  there  duly  excepted. 

The  plaintiff  writes  this  bill  of  exceptions 
and  prays  that  it  may  be  allowed,  And  signed 
and  sealed.  FihLD. 

Allowed  and  signed  and  sealed.  May  15, 1»54. 
R  W.  Wkllb.     [sbau] 

A  writ  of  error  was  issued,  and  in  the  Su- 
preme Court  of  the  United  States,  December 
Term,  lo54,  the  following  was  filed : 

And  now  comes  said  plaintiff  in  error  and 
says  that  in  the  record  of  the  proceedings,  and 
in  the  giving  of  judgment  below,  there  is  mani- 
fest error,  because  the  court  below,  in  the  trial 
of  the  cause,  misdirected  the  jury  in  matter  of 
law,  and  because  the  court  below  gave  judg- 
ment for  the  defendant  below,  when  the  judg- 
ment should  have  been  for  plaintiff  below, 
wherefore  for  said  errors  and  others  the  plaint- 
iff prays  judgment  of  reversal  here,  and  that 
he  may  be  restored  to  all  he  has  lost. 

By  his  attorney,  Nathaniki.  HoLURa 
Filed,  Dec.  80,  1864. 

Meitri.  M.  Blair  and  Cortia,  for  the  plaint- 
iff in  error: 

1.  The  first  question  is,  whether  this  court 
will  consider  the  question  raised  in  the  Circuit 
Court  by  the  plea  to  the  jurisdiction,  no  final 
judgment  having  been  rendered  on  the  de- 
murrer to  that  plea,  and  the  defendant  having 
pleaded  over  after  the  demurrer  was  sustained, 
and  the  final  ludginent  assigned  for  error  hav- 
ing l)een  rcnderra  on  the  issue  on  the  merits. 

2.  Whether,  if  the  ruling  of  the  Circuit 
Court  on  the  demurrer  to  the  plea  in  abatement 
is  subject  to  be  reviewed  here,  the  judgment 
of  the  court,  in  holding  the  plaintiff  to  be  "  a 
citizen"  in  such  sense  as  to  enable  him  to  main 
tain  an  action  in  that  character  in  the  courts  of 
the  United  States,  was  erroneous. 

8.  Whether  the  facts  slated  in  the  agreed 
case  entitle  the  plaintiff  and  his  family  to  free- 
dom, supposing  the  8lh  section  of  the  Act  of 
VfM,  known  as  the  Missouri  Compromise,  to 
be  constitutional. 

4.  Whether  the  said  Act  is  constitutional. 

Upon  the  first  point  the  counsel  cited,  SJiep- 
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pard  V.  Bratiet,  14  How.,  619  ;  U.  8.  v.  Boyd, 
6  How,  51  ;  SmWi  v.  Kernoehen,  7  How..  816  ; 
8im»  V.  Uandiey,  6  How.,  1  ;  Bailey  v.  Dotitr, 
6  How.,  28:  Conard  ▼.  Atiantieltu.  Co.,  1  Pet., 
886;  i>«  iro{f  T.  Babavd,  IPet.,  476;£tian4  v. 
ff«.  11  Pet.,  89;  1  Wash.  C.  C,  70.  80;  2 
Sumo..  251 : 2  Dall,  841  ;4  Dall.,  880,  and  then 
said:  In  this  case,  as  in  tlioee  cited,  thedeclan- 
ttoB  gives  Jurisdiction,  and  the  facts  alleged  in 
support  of  it  can  only  be  contested  by  making 
an  issue  as  in  other  cases.  If  that  issue  be  not 
made,  or  be  waived  in  the  conduct  of  tlie  cause 
according  to  a  well-settled  practice  of  the  court, 
there  is  no  reason  in  this  case  more  than  in  any 
other  why  the  objection  should  be  available  at 
a  later  sta^  of  the  case.  If  the  fact  had  been 
that  plaintiff  was  not  a  resident  of  Missouri,  and 
that  was  the  reason  why  he  was  not  a  citizen, 
no  advantage  could  be  taken  of  the  fact  at  any 
subsequent  stage  of  the  case.  What  difference 
does  it  make  that  another  fact  is  relied  on  to 
•how  that  he  is  not  a  citizen  T  It  is  the  right 
to  sue  as  "a citizen"  of  Missouri,  which  is 
questioned:  and  it  is  immaterial  whether  the 
right  be  queetloifed  on  account  of  residence,  or 
on  account  of  any  other  circum«taBce  which 
deprives  him  of  the  character  of  a  citizen  of 
Missouri. 

2.  But  if  the  court  should  be  of  opinion 
that  the  question  raised  by  the  plea  in  abate- 
ment, and  the  demurrer  thereto,  is  not  waived, 
and  that  the  judgment  of  the  Circuit  Court 
therein  must  be  maintained  before  it  will  con- 
sider the  questions  affecting  his*right  to  free- 
dom, I  submit  tiie  following  coosiderations  in 
support  of  the  judgment  on  the  demurrer: 

The  opinion  of  the  court  in  Amy  v.  Smith,  1 
Litt.,  826  (4  Oa.,  68.),  that  fr«e  negroes  are  not 
citizens  within  the  meaning  of  the  2d  sec- 
tion of  the  4th  article  of  the  Constitution, 
delivered  in  the  spring  oi  1822,  displays  no  re- 
search, logic  or  learning.  On  the  otiier  hand, 
the  dissenting  opinion  of  Jxtdgt  Mills,  p.  887, 
is  sustained  by  the  views  of  J-udge  Washington 
in  CorfiM  v.  OoryM,  4  Wash.  C.  C,  71. 

21  Ala..  484: 8taU  v.  MawuH,  4  Dev.  ft  Bat., 
24. 

The  other  decisions  relied  on  (Meifp,  889; 
1  English,  SCO)  are  to  the  same  effect  as  the  de- 
cision in  Amy  v.  Smith,  and  simply  follow 
that. 

The  argument  most  relied  on  by  those  who 
deny  the  citizenship  of  free  colored  men  is,  that 
the  Acts  of  Congress  on  the  subject  of  natural- 
ization provide  tot  naturalizing  white  persons 
only.  But  even  naturalization  was  not  limited 
to  the  whites  by  the  Constitution,  and  it  has 
been  extended  repeatedly  by  treaty  and  Act  of 
Congress  to  Indians  and  negroes. 

Treaty  with  Choctaws,  art.  14,  20th  Septem- 
ber. 1880;  Treaty  with  the  Cberokees,  t2tb  art.. 
Vol.  V.  U.  8.  Laws,  647;  Treaties  of  1808  for 
Louisiana,  1819  for  Florida,  1847  for  Califor- 
nia; 21  Ala.,  454;  and  as  Judge  Qaston  says  (4 
Dev.  &  Bat. ,  24),  there  is  no  connection  be- 
tween the  subject  of  citizenship  as  acquired  by 
birth  and  that  acquired  under  the  lawsof  Ccm- 
gress,  and  it  would  be  a  dangerous  mistake  to 
confound  them.  That  citizenship  is  acquired  by 
birth,  is  a  well  settled  common  law  principle. 

Yattel,  ch.  19,  sees.  212,  818,814;  Justinian, 
Lib.  1,  Tit.  5.  sec.  8;  Constitution,  sec.  5,  art.  2. 

The  Constitution  of  the  United  Stales  revog- 
See  19  How. 


nizes  but  two  kinds  of  free  pennons,  citizens  and 
aliens.  Nobody  supposes  that  free  negroes  are 
aliens.    They  must  therefore  be  citizens. 

Opinions  Atty.-Gen.,  Vol.  IV  ,  p.  417;  3d 
sec.  Act  March  6,  1820;  6th  sec.  Act  of  1812, 
to  form  a  territorial  government  in  Missouri; 
Militia  Act.  May  17,  1792;  Constitutions  of 
Kentucky,  Louisiaua,  Mississippi,  Connecticut 
and  Missouri. 

All  of  the  above  define  the  qualification's  of 
electors  in  terms,  "  free  white  male  citizens;" 
and  thus  show  that  it  is  as  a  class  of  citizens 
that  the  negroes  are  excluded.  These  con- 
siderations would  authorize  the  conclusion  that 
the  framers  of  the  Constitution  and  the  patriots 
of  that  era  regarded  this  class  of  persons  as 
citizens,  and  included  them  in  that  charac- 
ter in  the  provisions  of  the  Constitution ;  and 
this  is  fully  confirmed  by  reference  to  the  laws 
and  records  of  that  day- 
Act  of  Mass.,  6th  March,  1788;  Proposal  of 
South  Carolina,  Jan.  25,  1778,  to  amend  the  4th 
article  ;  Journals,  Vol.  II.,  p.  606;  Journals, 
Vol.  IV.,  p.  188;  Organization  of  the  Western 
Territory,  Resolutions,  April  28,  1784;  Ordi- 
nance 1787,  art.  4: 2  Kent's  Com.,  p.  258,  noteb. 
Missouri  Rev.  Laws  of  1845,  p.  755.,  and 
Code  of  1885,  allude  to  free  negroes  who  were 
"  citizens." 

Ko  reason  can  be  im^ned  for  permitting  a 
suit  between  free  white  persons  of  different 
states,  for  wrongs  which  the  local  tribunals  were 
deemed  inadequate  to  redress,  which  will  not 
apply  with  equal  force  to  controversies  to  which 
a  free  negro  may  be  a  party.  They  have  equal 
capacity  with  other  citizens  to  hold  property 
and  carry  on  business,  and  therefore  to  create 
the  mischief  against  which  the  national  judici- 
ary was  provided.  The  words  of  a  law  are  to 
be  construed  with  reference  to  the  object  of  the 

16  Pet.,  640:  12  Wheat.,  441;  16  Pet..  104. 
In  1  Paine,  C.  C,  894,  the  courte  say  that  a 

rr8on  need  not  have  acquired  political  rights; 
is  only  necessary  that  he  should  have  ac- 
quired a  domicil,  to  enable  him  to  sue  as  a  citi- 
zen ;  and  in  8  Wash.  C.  C,  546,  that  "citizen- 
ship means  nothing  but  residence." 

3.  The  next  question  to  be  considered  is, 
whether  Dred  and  his  family,  or  either  of  them, 
was  emancipated  by  being  taken  to  Illinois,  and 
to  that  part  of  Louisiana  Territory  lying  north 
of  86  degrees  80  minutes,  and  being  detained 
there  in  the  manner  described  in  the  agreed 
case.  The  eldest  child,  Eliza,  having  t>een 
bom  north  of  the  Missouri  line,  on  the  boat 
whilst  descending  the  Mississippi,  was  free  un- 
der the  Constitution  of  Illinois,  and  well  settled 
legal  principles. 

Constitution  of  Illinois,  art.  6,  sees.  1  and  2; 
8  U.  8.  Stat,  at  L.,  p.  544;  Spotts  v.  QiUaspie,  6 
Rand.  (Va.),  672;  OommonweaUh  v.  HoUoway, 
2S.  &R.,805. 

The  Circuit  Court  decided  against  the  plaintiff 
on  thestrength  of  Scott  v.  Bhnenon.  15  Mo. ,  586. 

But  the  question  depends  on  general  prin- 
ciples, and  the  courts  of  the  United  States, 
whilst  they  will  respectfully  consider  the  decis- 
ions of  the  State  Court,  decide  such  questions 
according  to  their  own  judgment  of  the  law. 

SteiflY.  Ty»on,  16  Pet.,  1:  Carpenter  v.  Jn». 
a>.,16Pct„  511;  Lanev.  Vkk,  8  How.,  476; 
FuxrcftY.  MaUett,  4  How.,  879. 
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During  the  Umu  that  Dr.  EnienoD  kept  Dred 
at  his  station  at  Rock  Island,  and  Harriet  at 
Fort  Snelling,  there  is  no  evidence  that  he  had 
or  claimed  a  residence  elsewhere,  and  this 
court,  in  Bnnis  v.  Smith,  14  How.,  428, 
"where  a  party  lives,  is  taken  prima  facie  to  be 
his  domicil." 

See.  also,  Sylvia  v.  Kirbg,  17  Mo.,  484. 

In  the  case  of  Scott  v.  Emerson,  16  Mo.,  570, 
the  court  base  their  decision  on  two  grounds: 

Ist.  That  by  returning  to  Missoim  to  reside 
the  master's  ri^ht,  which  was  suspended  during 
the  residence  m  Illinois,  and  in  the  Territory,  & 
revived. 

2d.  The  Constitution  of  Illinois,  and  the 
8th  sec.  of  the  Act  of  1820.  are  penal  statutes 
which  the  courts  of  other  States  were  not  bound 
to  enforce. 

In  support  of  the  first  position.  Ex  parte 
Oraee,  'i  Hagg.,  90;  CommonuitaUh  v.  Ate*.  18 
Pick.,  188,  and  Mahoney  v.  MlUtm,  4  H.  & 
McH.,  295,  were  cited. 

These  decisions  are  inapplicable  to  the  case 
at  bar,  for  in  the  present  case  the  Constitution 
and  Statute  of  Illinois  expresssly  provide  that 
emancipation  shall  be  the  effect  of  the  violation 
of  the  provision.  The  laws  under  which  the 
above  decisions  were  made  were  different. 

David  V.  Pwter,  4  H.  A  McH. .  418;  Betty  v. 
Horton,  1  Lee,  615. 

The  second  ground  relied  updta  by  the  court 
was  equally  untenable.  See  opinion  of  Judge 
Oambles.  of  the  same  case  of  Emerton  v.  Seott, 
"  in  this  State  it  has  been  recognized  from  the 
beginnini;  of  the  government  as  a  correct  posi- 
tion in  Taw,  that  the  master  who  takes  his 
slave  to  reside  in  a  state  or  territory  where 
slavery  is  prohibited,  emancipates  his  slave. 

Also  MeMieken  v.  Amo»,  4  iiand.,  134;  Bank 
V.  JBarte.  18 Pet.,  SWi;  Spencer y.  Dennit,  8  Gill 
821. 

4.  The  freedom  of  Harriet  and  her  daughter 
Lizzie  depends  on  the  validity  of  the  8th  sec- 
tion of  the  Act  of  March  6,  1820,  entitled  "  An 
Act  to  authorize  the  people  of  Missouri  Terri- 
tory to  form  a  constitution  and  state  govern- 
ment," &c. 

The  section  is  as  follows: 

That  in  all  that  territory  ceded  by  France  to 
the  United  States,  which  lies  north  of  86  de- 
grees '80  minutes  north  latitude,  not  included 
within  the  limits  of  the  State  contemplated  by 
this  Act,  slavery  and  involuntary  servitude, 
otherwise  than  m  the  punishment  of  crimes 
whereof  the  party  shall  have  been  duly  con- 
victed, shall  be,  and  the  same  is  hereby  forever 
prohibited. 

Provided,  always,  that  any  person  escaping 
into  the  same,  from  whom  labor  or  service  is 
lawfully  claimed  in  any  State  or  Territory  of  the 
United  Stales,  such  fugitive  may  be  lawfully 
reclaimed  and  conveyed  to  the  person  claiming 
his  or  her  labor  or  service  as  aforesaid. 

The  validity  of  this  section  is  denied,  on  the 
ground  that  Congress  possessed  no  power  to 
prohibit  slavery  in  the  Territories. 

It  is  not  the  power  to  govern  the  Territories, 
but  the  extent  of  the  power  which  is  questioned. 
Even  those  who  deny  any  constitutional  power 
to  govern  the  Territories,  admit  the  power  on 
the  ground  of  necessity;  but  they  say  where 
the  necessity  stops,  there  the  power  ceases. 
But  this  concedes  the  whole  question;  for  if  it 
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be  lawful  to  legislate  at  all,  thvquantum  which 
maybe  necessary  is  purely  a  legislative  ques- 
tion; and  indeed,  whether  the  Constitution  cod- 
fe'rs  directly  the  legislative  power  in  question 
or  not  is  immaterial,  seeing  that  it  owns  the 
lands,  and  has  power  to  pass  what  laws  it  may 
deem  expedient  to  dispose  of  and  make  them 
available. 

Undoubtedly,  for  temporary  purposes,  it  is 
Indispensable  that  provision  be  made  to  govern 
the  people  in  order  that  the  lands  shall  possess 
any  value,  or  tliat  what  remains  after  part  is 
sold,  may  not  be  seized  and  confiscated.  What 
would  be  proper  provisions  to  this  end,  is  not 
within  the  scope  of  judicial  inquiry.  If  it  were, 
it  is  demonstrable  that  the  provision  In  question 
is  most  judicious,  as  a  mere  regulation  to  fa- 
cilitate tlie  disposition  of  public  lands. 

But  It  Is  alleged  that  the  particular  provision 
prohibiting  slavery  is  violative  of  some  part  of 
the  Constitution,  which  establishes  the  Quality 
of  the  States  and  the  rights  of  slave  holders  to 
take  that  species  of  property  into  the  Territories 
of  the  United  States.  I  admit  ttiat  wtietfaer  tbe 
power  of  Congress  to  legislate  be  given  ex- 
pressly or  by  implication,  it  is  given  with  tlie 
limitation  that  it  shall  be  exercised  in  subonli- 
nalion  to  the  Constitution,  and  that  if  it  be  ex- 
ercised in  violation  of  any  provisions  of  the  Con- 
stitution, the  Act  would  be  void.  Subject  to 
this  limitation.  Congress  is  at  liberty  to  adopt 
any  means  to  accomplish  its  object. 

MeOuUoefi  v.  Maryland,  4  Wheat.,  816. 

But  when^is  it  written  in  the  Constitution 
that  no  law  shall  t>e  passed  prohibiting  slavery 
in  the  territories?  Not  only  was  this  measure 
adopted  as  one  deemed  advuiable  and  proper  to 
the  well  government  of  the  territories  under 
both  the  Confederation  and  the  Constitution. 
but  when  the  Mississippi  Territory  was  ceded 
in  1798,  it  was  deemed  necessary  to  stipulate 
that  slavery  should  not  be  prohibited,  in  order 
to  limit  the  discretion  of  Congress.  The  Untita- 
tion  sought  to  be  imposed  Is  one  dependent  alto- 
gether upon  state  laws,  and  subjects  Congress 
to  the  State  Legislatures.  The  Act  is  now 
claimed  as  unconstitutional,  because  a  species 
of  property  recognized  in  the  laws  of  the  States 
cannot  be  held  in  the  Territories;  but  it  would 
become  constitutional  If  the  States  should  ceaae 
to  recognize  such  property;  and  again  unc»n- 
stitutional  if  the  States  should  recognize  it 
again.  How  the  law  in  question  affects  the 
the  States  as  States,  in  any  respect,  is  not  per- 
ceived ;  it  is  not  pretended  that  any  State  has 
legislative  rights  in  the  Territories. 

PoUard  V.  Bagan,  8  How.,  »22. 

On  other  subjects,  there  are  difficuilies  in 
adjusting  the  rights  of  the  general  and  state 
governments;  but  there  can  ue  no  conflict  on 
this.  Over  the  Territories,  the  general  govern- 
ment alone  has  any  power;  and  in  the  exercise 
of  that,  as  of  all  other  powers,  is  a  government 
of  the  people.  "In  form  and  suwtanoe  (thfe 
court  says),  it  emanates  from  them,  its  poweia 
are  granted  by  thnm.  and  are  to  be  exercised  on 
them  and  for  their  benefit." 

On  this  branch  of  the  subject,  the  ootmael 
cited  the  following  authorities:  Story's  Com. 
Const.,  Vol.  III.,  pp.  198,  195;  1  Kent's  Com.. 
860;  Sergeant,  Const.  Law,  889;  MeOuUoeh  r. 
Maryland,  4  Wheat.,  422 ;.^in.  In*.  Co.  r.  Oan- 
(«r,  1  Pet.,  548;  Cfierokee  Nation  t.  Otergia,  5 
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Pet.,  44;  Mtnard  ▼.  Atpatia,  5  Pet.,  605; 
trader  v.  Oraham,  10  How.,  98;  Orott  v.  Har- 
riikm,  16  How.,  193:  Sogg  t.  ZanetviUe  CanaX 
Co.,  6  Ohio,  410;  Phcebe  t.  Jay,  Breese.  '^10; 
Spooner  v.  ibTeCSwineS,  1  McL.,  841;  Merrg  v. 
Chtxnaider,  8  Mart.  (N.  8 J,  699;  JETorry  ▼. 
Decker.  Walker  (Miss.).  86;  Baehael  v.  WaUcer, 
4  Mo.,  860;  8  How.,  228.  And  the  followioK 
Acts  of  Congress:  1  Stat,  at  L.,  pp.  60,  651 ;  2 
Stat,  at  L.,  pp.  68,  288,  809,  614;  8  Stat,  at  L., 
p.  646;  4  Stat,  at  L:,  p.  740;  5  Stat,  at  L.,  pp. 
10,  285,  797;  9  Stat,  at  L.,  pp.  228,  447. 

Menrt.  H.  S.  Oejrer  and  R.  Johnson, 
for  the  defendant  in  error: 

This  cause  was  argued  before  tliis  court  at 
the  December  Term,  1856,  when  it  was  ordered 
to  lie  re-argued  by  counsel  for  their  respective 
parties,  at  a  next  term  of  court,  and  especially 
upon  the  following  points: 

1.  Whether  or  not  the  facts  ])dng  admitted 
by  the  demurrer  to  the  plea  to  the  Jurisdiction, 
the  judgment  on  the  demurrer  being  that  the 
defendant  answer  over,  and  the  submission  of 
the  defendant  to  that  judgment,  by  pleading 
over  to  the  merits,  the  appellate  court  can  take 
notice  of  these  facts  thus  admitted  upon  the 
record,  in  determining  the  question  of  the  juris- 
diction to  the  court  below,  to  hear  and  fully 
dibpose  of  the  case. 

2.  Whether  or  not,  assuming  that  the  appel- 
late court  is  bound  to  take  notice  of  the  facts 
thus  appearing  upon  the  record,  the  plaintiff  is 
a  citizen  of  the  State  of  Missouri  within  the 
meaning  of  the  11th  section  of  the  Judiciary 
Act  of  1789. 

1.  The  averment  that  the  plaintiff  is  a  citizen 
of  the  State  of  Missouri,  is  a  necessary  aver- 
ment. If  it  had  been  omitted  or  defectiveljf 
stated,  it  would  have  been  error  in  the  Circuit 
Court  to  entertain  jurisdiction,  even  though  the 
defendant  had  not  traversed  the  averment,  but 
pleaded  to  the  merita. 

3  Dall.,  882;  2  Cranch.  1,126;  SulUvanv.  Ful- 
ton Uteatnboat  Co.,  6  Wheat.,  450;  Tanwr  v. 
EnrOU,  4  Dall.,  7;  Capron  v.  Van  Noorden,  2 
Cranch,  130. 

If  the  plea  demurred  to,  is  to  be  regarded  as 
a  traverse  or  averment  of  citizenship  of  the 
plaintiff,  then  th«  fact  on  which  the  plaintiff 
claims  a  right  to  sue  in  the  Circuit  Court  does 
not  appear  by  the  record;  on  the  contrary,  it 
appews  aifirmativelv  that  be  had  no  right  to 
sue  in  that  court.  The  whole  que8tion,wuether 
the  court  could  entertain  jurisdiction  and  allow 
the  defendant  to  plead  over,  depends  on  the  de- 
cision on  the  demurrer.  If  that  was  errroneous, 
it  was  error  to  proceed  further,  and  the  defend- 
ants pleading  over  could  not  give  jurisdiction. 

2.  It  appears  by  the  record  that  the  defend- 
ant is  a  negro,  born  a  slave;  and  therefore, 
whether  he  is  entitled  to  freedom  or  not,  by  his 
temporary  residence  at  Rock  Island  or  Fort 
Snelling,  or  both,  he  is  not  and  cannot  be  a 
citizen  of  the  State  of  Missouri,  within  the 
meaning  of  the  Constitution,  or  sec.  11  of  the 
Judiciary  Act. 

Citizens, within  the  meaning  of  art.  8,  sec.  3, 
are  citizens  of  the  United  States,  who  are  citi- 
zens of  the  state  in  which  they  respectively  re- 
side. 

Bead  v.  Bertrand,  4  Wash.  C.  C,  SW-.Knox 
▼.  Orttnltaf,  4  Dall.,  860;  8  Story  on  Const., 
56S,  sees.  1687,  1688;  6  Pet.,  761. 
tiee  19  How. 


Citizens  are  natives  or  naturalized.  All  per- 
sons bom  in  the  United  States  are  not  citizens. 

Exceptions  are: 

First.  Children  of  foreign  ambassadors. 

Second.  Indians. 

Third.  In  genera),  persons  of  color. 

1  Bouv.  Inst.,  pp.  16,  64;  Amy  v.  Smith,  1 
Lit.,  Ky,  834;  2  Kent's  Com.,  j>.  268,  note  h. ' 

Free  blacks  are  not  cituwns  within  the  pro- 
vision of  the  Constitution,  art.  4,  sec.  3;  so 
held  by  Dagget,  Ch.  J.,  in  Connecticut.  See 
note  Elent's  Com.,  ntpra. 

See,  also.  State  v.  Claiborne,  1  Meigs,  831 ; 
Opinions  Atty.-Gen.,  Vol.  I.,  382,  ed.  41;  Vol. 
I.  p.  506,  ed.  53.  "  An  inquiry  into  the  polit- 
ical grade  of  the  free  colbred  population, 
under  the  Constitution  of  the  United  States," 
by  John  P.  Denny. 

*  Persons  who  are  not  citizens  of  the  United 
States  by  birth,  can  become  such  only  by  virtue 
of  a  treaty,  or  in  pursuance  of  some  law  of  the 
United  States. 

The  power  of  naturalization  is  exclusively 
vested  in  Congress. 

U.  8.  V.  ViUato,  3  Dall.,  870;  Chirae  v. 
Uhirae,  2  Wheat.,  269;  Hotulon  v.  Moore,  5 
Wheat.,  48. 

A  slave  cannot  become  a  citizen  merely  by  a 
discharge  from  bondage. 

8.  Assuming  that  the  Circuit  Court  had  ju- 
risdiction, the  facts,  as  agreed  by  the  parties, 
do  not  establish  the  right  of  the 'plaintiff,  his 
wife  and  childr^,  or  either  of  them,  to  free- 
dom. 

Sec.  1  of  art.  6  of  the  Constitution  of  Illinois, 
and  sec.  8  of  the  Act  of  6  March,  1820,  do  not  de- 
clare the  consequence  of  bringing  a  slave  within 
the  Territory,  embraced.  There  is  no  exception 
or  saving  in  respect  to  the  rights  of  travelers. 
The  effect  of  the  provision  is,  in  terms,  the  same, 
whether  a  slave  Is  introduced  to  reside  there  or 
for  some  temporaty  purpose.  Neither  clause 
changes  the  condition  of  the  slave  brought  into 
the  Territory  embraced  by  it  The  slave  is  held 
to  be  free  while  he  remains  within  such  Stale 
or  country,  only  because  his  owner  has  not  the 
authority  of  law  to  restrain  him  of  his  liberty. 

The  owner's  authority  is  restored  if  the  slave 
is  found  within  a  State  or  country  where  slavery 

AT  lata  Jiy  l&W 

TKe  Slate  Oraee,  2  Hagg.  Adm..  94;  Will- 
ard  The  People,  4  Scam.,  4'il;  Oraham  v. 
Strader,  6  B.  Mon.,  181;  7  B.  Mon.,  633;  Col- 
lint  V.  America,  9  B.  Mon.,  565;  Mercer  v.  Oil- 
man, 11  B.  Mon..  310;  Maria  v.  Kirbff,  12  B. 
Mon.,  542;  Lewia  v.  FuUerton.l  Rand.,  15. 

It  has  been  held  that  where  an  owner  of  a 
slave  brings  him  into  a  State  or  country^  in 
which  slavery  does  not  exist,  or  is  prohibited 
by  law,  with  t&e  intention  to  make  it  his 
domicil,  it  operates  as  an  emancipation,  and  the 
master  cannot  resume  domain,  though  the  slave 
return  to,  or  is  found  in  a  country  where  sla- 
very exists  by  law. 

Mnkin  v.  Lydia,  3  A.  K.  Marsh.,  467;  Orif- 
fith  V.  Fanny,  Gilm.  (Va.),  148;  Lunrford  v. 
CoguiUon,  2  Mart.  N.  S.,  405;  Jo»ephine  v. 
PmiUney,  1  La.  Ann.,  829;  Winney  v.  White- 
nidai,  1  Mo.,  472;  MiUy  v.  Smith,  8  Mo.,  172; 
Not  V.  Huddle,  8  Mo.,  282;  liachel  v.  Walker,  4 
Mo.,  350;  overruled  in  Scott  v.  Fmerton,  16 
Mo.,  670;  Sylvia y.  Kirby,  17  Mo.,  434. 

These  are  cases  of  emancipation  by  the  vol- 
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untary  act  of  the  master,  binding  upon  him 
everywhere,  as  would  be  emancipation  upon 
any  other  proof  reeoenized  by  law.  Slaves, 
however,  attending  Uieir  owners  temporarily 
sojourning  in,  or  traveling  through  a  State 
wherein  slavery  does  not  exist  by  law,  are  not 
thereby  emancipated. 

2  A.  K.  Marsh.,  467;  Graham  v.  Strader,  6 
B.  Mon.,  181;  Mffi-eer  v.  GUman,  It  B.  Mon., 
210;  Maria  v.  Kirby.  12  B.  Mon.,  542;  Lewitw. 
FuUerton,  1  Rand.,  15;  Henry  v.  Bail,  1  Wheat, 
1 ;  Spragg  v.  Mary,  S  Harr.  &  J. ;  Pocoek  v. 
Hendricks,  8  Gill  &  J.,  421;  T/ie  Slave  Grace, 
2  Hagg.,  94;  CommomBeaXth  v.  Ate*.  18  Pick, 
193;  Mahoney  v.  Aahton,  4  H.  &  McH.,  295. 

The  present  {)1aintiS  in  error  was  held  net 
entitled  to  his  freedom,  on  the  same  state  of  facts 
38  is  now  in  evidence,  in  SeoU  v.  Emer$on,  15 
Mo..  576. 

This  decision  was  affirmed  in  Sylvia  v.  Kirby, 
17  Mo.,  484. 

By  the  laws  of  Missouri,  therefore,  the  claim- 
ants are  slaves,  and  these  laws  must  determine 
their  condition  in  the  courts  of  the  United  States. 

Strader  v.  Graham,  10  How.,  98. 

4.  No  residence  of  a  slave  at  Fort  Snelling 
could  change  his  condition  or  devest  the  title  of 
his  owner. 

Slavery  existed  by  law  in  all  the  territory 
ceded  by  France  to  the  United  States,  and  Con- 
gress has  not  the  constitutional  power  to  repeal 
that  law,  or'abolish  or  prohibit  slavery  within 
any  part  of  that  Territory. 

Sec.  8  of  the  Act  of  March  6,  1820,  is  the 
first,  and  almost  the  only  instance  of  an  assump- 
tion by  Congress  of  the  power  to  abolish  slavery 
In  the  Territory.  It  has  never  been  recognized 
by  this  court.  It  is  understood  to  be  claimed 
that  authority  of  Congress  to  erect  territorial 
governments  is  confirmed  by  art.  4,  sec.  8,  of 
ue  Constitution,  which  gives  the  "power  to 
dispose  of  and  make  all  n^f  ul  rules  and  regu- 
lalioDs  respecting  the  territory  or  other  property 
belonging  to  the  United  States,"  or  to  result 
from  the  power  to  acquire  territory;  and  in 
either  case,  it  comprehends  a  power  of  legisla- 
tion exclusive,  universal,  absolute  and  unlim- 
ited. 

8  Story,  Const.,  sees.  1814.  1816,  1818, 1819, 
1820.  1322;  1  Kent's  Com.,  428. 

The  clause  of  the  Constitution,  however,  has 
been  judicially  interpreted  to  be  a  power  to  dis- 
pose of  and  make  all  needful  rules  and  regula- 
tions respecting  the  lands  and  other  properly  of 
the  United  States. 

U.  8  V.  OraUot,  14  Pet.,  526,  687;  Am.  Im. 
Co.  V.  Canter,  1  Pet.,  842;  see,  also.  Federalist, 
No.  48. 

The  subject  of  the  power  conferred  by  art.  4, 
sec.  8.  is  property,  and  the  iJVoperty  only  of 
the  United  States.  This  power  is  over  unap- 
propriated lands. 

To  organize  a  municipal  government  or  cor- 
poration for  the  district  of  country,  to  prohibit 
slavery,  or  to  interfere  in  any  way  with  the  law 
of  property,  is  not  to  make  needful  rules  and 
regulations  respecting  the  territory  or  other 
property  belonging  within  such  district;  there- 
fore, the  power  to  institute  such  a  government, 
and  more  especially  an  unlimiled  power  to  legis- 
late in  all  cases  over  the  iniiabitants  in  a  territory 
and  their  property,  cannot  be  deduced  from 
the  clause  under  consideration, 
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The  power  of  Congress  to  institute  temporary- 
government  over  any  territory,  results  necessa- 
rily from  the  fact  that  it  is  not  within  the  ju- 
risdiction of  any  particular  State,  and  is  within 
the  power  and  jurisdiction  of  the  United  States. 
It  is  a  power  resulting  from  the  necessity 
of  the  State,  and  is  limited  to  the  necessity 
from  which  it  arises;  to  change  the  law 
of  property,  to  emancipate  slavery,  to  abolish 
slavery  where,  by  the  law  it  exists,  to  confiscate 
property,  or  devest  vest^  rights,  cannot  be 
necessary  or  proper  to  the  institution  of  a  tem- 
porary government.  The  power  of  Congress 
over  the  territory  belonging  to  the  United  States 
cannot  authorize  legislation  which  practically 
excludes  from  such  territory  the  people  of  any 
portion  of  the  Union,  or  prevents  them  from 
taking  with  them  and  holding  in  such  territory 
any  property  recognized  by  the  Constitution, 
and  the  local  laws  of  the  territory. 

Mr.  Chitf  JittUeeTmMvy  delivered  the  opin- 
ion of  the  court: 

This  case  has  been  twice  argued.  After  the 
argument  at  the  last  term,  differences  of  opinion 
were  found  to  exist  among  the  members  of  the 
court;  and  as  the  questions  in  controversy  are 
of  the  highest  importance,  and  the  court  was 
at  that  time  much  pressed  by  the  ordinary 
business  of  the  term,  it  was  deemed  advisable 
to  continue  the  case,  and  direct  a  re-argument 
on  some  of  the  points,  in  order  that  we  might 
have  an  opportunity  of  giving  to  the  whole  sub- 
ject a  more  deliberate  consideration.  It  bias 
accordingly  been  again  argued  by  counsel,  and 
considers  by  the  court;  and  I  now  proceed  to 
deliver  its  opinion. 

There  are  tw6  leading  questions  presented  by 
the  record : 

1.  Had  the  Circuit  Court  of  the  United  Sutes 
jurisdiction  to  hear  and  determine  the  case  be- 
tween these  parties?    And, 

2.  If  It  had  jurisdiction,  is  the  judgment  it 
has  given  erroneous  or  not? 

The  plaintiflf  in  error,  who  was  also  the 
plaintiff  in  the  court  below,  was.  with  his  wife 
and  children,  held  as  slaves  by  the  defendant, 
in  the  State  of  Missouri,  and  he  brought  this 
action  in  the  Circuit  Court  of  the  United  States 
for  that  district,  to  assert  the  title  of  himself 
and  his  family  to  freedom. 

The  declaration  is  ic  the  form  usually  adopt- 
ed in  that  State  to  try  questions  of  this  descrip- 
tion, and  contains  the  averment  necessary  to 
?:ive  the  court  jurisdiction;  that  he  and  the  de- 
endant  are  citizens  of  different  States;  that  is, 
he  is  a  citizen  of  Missouri,  and  the  defendant  a 
citizen  of  New  York. 

The  defendant  pleaded  in  abatement  to  the 
jurisdiction  of  the  court,  that  the  plaintiff  was 
not  a  citizen  of  the  State  of  Missouri,  as  al- 
leged in  tiis  declaration,  being  a  negro  of  Afri- 
can descent,  whose  ancestors  were  of  pare 
African  blooid,  and  who  were  brought  into  this 
country  and  sold  as  slaves. 

To  this  plea  the  plaintiff  demurred,  and  the 
defendant  joined  in  demurrer.  Thecourt  over- 
ruled the  plea,  and  gave  judgment  that  the  d»- 
fendant  should  answer  over.  And  he  there- 
upon put  in  sundry  pleas  in  bar,  upon  which 
ii»ues  were  joined,  and  at  the  trial  the  verdict 
and  judgment  were  in  his  favor.  Wheicopoa 
the  plaintiff  brought  this  writ  of  etror. 
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Before  we  speak  of  the  pleas  in  bar,  it  will  be 
proper  to  dispose  of  the  questions  which  have 
arisen  on  the  plea  in  abatement. 

That  plea  denies  the  right  of  the  plaintiff  to 
sue  in  a  court  of  the  United  States,  for  the  rea- 
sons therein  stated. 

If  the  question  raised  by  it  is  legally  before 
us,  and  the  court  should  lie  of  opinion  that  the 
facts  stated  in  it  disqualify  the  plaintiff  from 
becoming  a  citizen,  in  the  sense  in  which  that 
word  is  used  in  the  Constitution  of  tlie  United 
States,  then  the  judgment  of  the  Circuit  Court 
is  enoneous,  and  must  be  reversed. 

It  is  suggested,  however,  that  this  plea  is  not 
before  us;  and  that  as  tlie  judgment  in  the 
court  below  on  this  plea  was  in  favor  of  the 
plaintiff,  he  does  not  seek  to  reverse  it,  or  bring 
it  before  the  court  for  revision  by  his  writ  of 
error;  and  also  that  the  defendant  waived  this 
defense  by  pleading  over,  and  thereby  admit- 
ted the  jurisdiction  of  the  court. 

But  in  making  this  objection,  we  think  the 
peculiar  and  limited  jurisdiction  of  courts 
of  the  United  States  has  not  been  adverted  to. 
This  peculiar  and  limited  jurisdiction  has  made 
it  necessary,  in  those  courts,  to  adopt  different 
rules  and  principles  of  pleading,  so  far  as  juris- 
diction is  concerned,  from  those  which  regulate 
courts  of  common  law  in  England  and  m  the 
different  States  of  the  Union  which  have 
adopted  the  common  law  rules. 

In  these  last  mentioned  courts,  where  their 
character  and  rank  are  analogous  to  tliat  of  a 
circuit  court  of  the  United  States;  in  other 
words,  where  they  are  what  the  law  terms 
courts  of  general  'jurisdiction,  they  are  pre- 
sumed to  have  jurisdiction  unless  the  con- 
trary appears.  So  averment  in  the  pleadings 
of  tne  plaintiff  is  necessary,  in  order  to  give 
jurisdiction.  If  the  defendant  objects  to  it,  he 
'must  plead  it  specially,  and  unless  the  fact  on 
which  he  relies  is  found  to  be  true  by  a  jury, 
or  admitted  to  be  true  by  the  plaintiff,  the  ju- 
risdiction cannot  be  disputed  in  an  appellate 
court. 

Now,  it  is  not  necessary  to  inquire  whether  in 
courts  of  that  descirption  a  puty  who  pleads 
over  in  bar,  when  a  plea  to  the  jurisdictiou  has 
has  been  ruled  against  him,  does  or  does  not 
waive  bis  plea;  nor  whether  upon  a  judgment 
in  his  favor  on  the  pleas  in  bar,  and  a  writ  of 
error  brought  by  the  plaintiff,  the  question 
upon  the  plea  in  iibatement  would  be  open  for 
revision  in  the  appellate  court.  Cases  that  may 
have  been  decided  in  such  courts,  or  rules  that 
may  hare  lieen  laid  down  by  common  law 
pleaders,  can  have  no  influence  in  the  decision 
in  this  court.  Because,  under  the  Constitution 
and  laws  of  the  United  States,  the  rules  which 
govern  the  pleadings  in  its  courts,  in  questions 
of  jurisdiction,  stand  on  different  principles  and 
are  regulated  by  different  laws. 

This  difference  arises,  as  we  have  said,  from 
the  peculiar  character  of  the  government  of  the 
United  States.  For  aliboughlt  is  sovereign  and 
supreme  in  its  appropriate  sphere  of  action.yet  it 
does  not  possess  all  the  powers  which  usually  tie- 
long  to  the  sovereignty  of anation.  Certainspec- 
ifled  powers,  enumerated  in  the  Constitution, 
have  been  conferred  upon  it;  and  neither theLeg- 
islative.  Executive  nor  Judicial  Departments 
of  the  (Government  can  lawfully  exercue  any  au- 
thority beyond  the  limits  marked  out  by  the 
See  IS  How. 


Constitution.  And  in  regulating  the  Judicial 
Department,  the  cases  in  which  thecourtsof  thp 
United  States  shall  have  jurisdiction  are  particu- 
larly and  specifically  enumerated  and  aelined; 
and  they  are  not  authorized  to  take  cognizance 
of  any  case  which  does  not  come  within  the  de- 
scription therein  specified.  Hence,  when  a 
plaintiff  sues  in  a  court  of  the  United  States,  it 
is  necessary  that  he  should  show,  in  his  plead- 
ing, that  the  suit  be  brings  is  within  the  juris- 
diction, of  the  court,  and  that  he  is  entitled  to 
sue  there.  And  if  he  omits  to  do  this,  and 
should,  bv  any  oversight  of  the  Circuit  Court, 
obtain  a  judgment  in  his  favor,  the  judgment 
would  be  reversed  in  the  appellate  court  for 
want  of  jurisdiction  in  the  court  below.  The 
jurisdiction  would  not  be  presumed,  as  in  the 
caw  of  a  common  law,  English,  or  stat^  court, 
unless  the  contrary  appear^.  But  the  record, 
when  it  comes  before  the  appellate  court,  must 
show,  affirmatively,  that  tlie  inferior  court  had 
authority,  under  the  Constitution,  to  hear  and 
determine  the  case.  And  if  the  plaintiff  claims 
a  right  to  sue  in  a  circuit  court  of  the  United 
States,  under  that  provision  of  the  Constitution 
which  jifives  jurisdiction  in  controversies  be- 
tween citizens  of  different  states,  he  must  dis- 
tinctly aver  in  his  pleading  that  they  are  citi- 
zens of  different  states;  and  be  cannot  maintain 
his  suit  without  showing  tliat  fact  in  the  plead- 
ing. 

This  point  was  decided  in  the  case  of  Binff- 
ham  V.  Caixtt,  in  8  Dall.,  382,  and  ever  since 
adhered  to  by  the  court.  And  in  Jameson  v. 
AtMou,  8  Pet.,  148,  it  was  hild  that  the  objec- 
tion to  which  it  was  open  could  not  be  waived 
by  the  obposile  party,  because  consent  of  par- 
tics  could  not  give  jurisdiction. 

It  is  needless  to  accumulate  cases  on  this  sub- 
ject Those  already  referred  to,  and  the  cases 
of  Capron  v.  Van  Noorden,  in  2  Cranch.  126, 
and  MontaUt  v.  Murray,  4  Cranch,  46,  are 
sufficient  to  show  the  rule  of  which  we  have 
spoken.  The  case  of  Capron  v.  Van  Noorden 
strikingly  illustrates  the  difference  between  a 
common  law  court  and  a  court  of  the  United 
States. 

If,  however,  the  fact  of  citizenship  is  averred 
in  the  declaration,  and  the  defendant  does  not 
deny  it,  and  put  it  in  issue  by  plea  in  abate- 
ment, he  cannot  offer  evidence  at  the  trial  to 
disprove  it,  and  consequently  cannot  avail 
himself  of  the  objection  in  the  appellate  court, 
unless  the  defect  should  t)e  apparent  in  some 
other  part  of  the  record.  For  if  there  is  no 
plea  in  abatement,  and  the  want  of  jurisdiction 
does  not  appear  in  any  other  part  of  the  tran- 
script brought  up  by  the  writ  of  error,  the  un- 
disputed averment  of  citizenship  in  the  declara- 
tion must  be  taken  in  this  court  to  be  true.  In 
this  case,  the  citizenship  is  averred,  but  it  is  de- 
nied by  the  defendant  in  the  manner  required 
by  the  rules  of  pleading,  and  the  fact  upon 
which  the  denial  is  based  is  admitted  by  the 
demurrer.  And  if  the  plea  and  demurrer,  and 
judgment  of  the  court  below  upon  it,  are  before 
us  upon  this  record,  the  question  to  be  decided 
is,  whether  the  facts  stated  in  the  plea  are  suf- 
ficient to  show  that  the  plaintiff  is  not  entitled 
to  sue  as  a  citizen  in  a  court  of  the  United 
States. 

We  think  they  are  before  us.  The  plea  in 
abatement  and  the  judgment  of  the  court  upon 
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it,  are  a  part  of  the  judicial  proceedings  in  tlie 
(Mrcuit  Court,  and  are  there  recorded  as  such; 
and  a  writ  of  error  always  brings  up  to  tlie  su- 
perior court  the  whole  record  of  the  proceed- 
ings in  the  court  below.  And  in  the  case  of 
TheB<fnkoftlie  U.  S.  v.  Smith,  11  Wheat ,  172, 
this  court  said,  that  the  case  being  brought  up 
by  writ  of  error,  the  whole  record  was  under 
the  consideration  of  this  court.  And  this  being 
the  case  in  the  present  instance,  the  plea  in 
abatement  is  necessarily  under  consideration; 
and  it  becomes,  therefore,  our  duty  to  decide 
whether  the  facts  stated  in  the  plea  are  or  are 
not  suflScient  to  show  that  the  plainiiS  is  not 
entitled  to  sue  as  a  citizen  in  a  court  of  the 
United  States. 

This  is  certainly  a  very  serious  question,  and 
one  that  now  for  the  first  time  has  been  brought 
for  decision  before  this  court.  But  it  is  brought 
here  by  those  who  have  a  right  to  bring  it,  and 
it  is  our  duty  to  meet  it  and  decide  it. 

The  question  is  simply  this:  can  a  negro, 
whose  ancestors  were  imported  into  this  coun- 
try and  sold  as  slaves,  become  a  member  af  the 
political  community  formed  and  brought  into 
existence  by  the  Constitution  of  the  United 
Slates,  and  as  such  become  entitled  to  all  the 
rights,  and  privileges,  and  immunities,  guaran- 
tied by  that  instrument  to  the  citizen.  One  of 
these  rights  is  the  privilege  of  suing  in  a  court 
of  the  United  States  in  the  cases  specified  in 
the  Constitution. 

It  will  l)e  observed,  that  the  plea  applies  to 
that  class  of  persons  only  whose  ancestors  were 
negroes  of  the  AfHcan  race,  and  impoited  into 
this  country,  and  sold  and  held  as  slaves.  The 
only  matter  in  issue  before  the  court,  there- 
fore, is,  whether  the  descendants  of  such  slaves, 
when  they  shall  be  emancipated,  or  who  are 
bom  of  parents  who  bad  become  free  before 
their  birth,  are  citizens  of  a  state,  in  the  sense 
in  which  the  word  "citizen "is  used  in  the 
Constitution  of  the  United  States.  .And  this 
being  the  only  matter  in  dispute  on  the  plead- 
ings, the  court  must  lie  understood  as  spcakine 
in  this  opinion  of  that  class  only ;  that  is,  of 
those  persons  who  are  the  descendants  of  Afri- 
cans who  were  imported  into  this  country  and 
sold  as  slaves. 

The  situation  of  this  population  was  alto- 

Cgether  unlike  that  of  the  Indian  race.  The 
latter,  it  is  true,  formed  no  part  of  the  colonial 
communities,  and  never  amalgamated  with 
ihem  in  social  connections  or  in  government. 
But  although  they  were  uncivilized,  they  were 
yet  a  free  and  independent  people,  associated 
together  in  nations  or  tril)es,  and  governed  by 
their  own  laws.  Many  of  these  political  com- 
munities were  situated  in  territories  to  which 
the  white  race  claimed  the  ultimate  right  of 
dominion.  But  that  claim  was  acknowledged 
to  be  subject  to  the  right  of  the  Indians  to  oc- 
cupy it  as  long  as  they  thought  proper,  and 
.  neither  the  English  nor  Colonial  Glovernments 
claimed  or  exercised  any  dominion  over  the 
tribe  or  nation  by  whom  it  was  occupied,  nor 
claimed  the  right  to  the  possession  of  the  terri- 
tory, until  the  tribe  or  nation  consented  to  cede 
it.  These  Indian  governments  were  regardetl 
and  treated  as  foreign  governments,  as  much  so 
as  if  an  ocean  had  separated  the  red  man  from 
the  white;  and  their  freedom  has  constantly 
been  acknowledged,  from  the  time  of  the  first 
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emigration  to  the  English  Colonies  to  the  pres- 
ent day,  by  the  diflFerent  governments  which 
succeeded  each  other.  Treaties  have  been  ne- 
gotiated with  them,  and  their  alliance  souebt 
for  in  war;  and  the  people  who  compose  these 
Indian  political  communities  have  always  l)een 
treated  as  foreigners  not  living  under  our  gov- 
emraeni.  It  is  true  that  the  course  of  events 
has  brought  the  Indian  tribes  within  the  limits 
of  the  United  States  under  subjection  to  the 
white  race;  and  it  has  I>6en  found  necessary, 
for  their  sake  as  well  as  our  own,  to  regard 
them  as  in  a  state  of  pupilage,  and  to  legislate 
to  a  certain  extent  over  them  and  the  territory 
they  occupy.  But  th'ey  may,  without  doubt, 
like  the  subjects  of  any  other  foreign  govern- 
ment, be  naturalized  by  the  authority  of  Con- 
gress, and  become  citizens  of  a  State  and  of  the 
United  States;  and  if  .an  individual  should 
leave  his  nation  or  tribe,  and  take  up  his  abode 
among  the  white  population,  he  would  be  en- 
titled to  all  the  rights  and  privileges  which 
would  belong  to  an  emigrant  from  any  other 
foreign  people. 

We  proceed  to  examine  the  case  as  presented 
by  the  pleadings 

The  words  • '  people  of  the  United  States " 
and  "citizens"  are  synonymous  terms,  and 
mean  the  same  thing.  They  both  descrilie  the 
political  body  who,  according  to  our  republi- 
can institutions,  form  the  sovereignty,  and  who 
hold  the  power  and  conduct  the  government 
through  their  representatives.  They  are  what 
we  familiarly  call  the  "sovereign  people,"  and 
every  citizen  is  one  of  this  people,  and  a  con- 
stituent member  of  this  sovereignty.  The 
question  before  us  is,  whether  the  class  of  per- 
EonsdeM;ribed  in  the  plea  in  abatement  compose 
a  portion  of  this  people,  and  are  constituent 
members  of  this  sovereignty.  We  think  they 
are  not,  and  that  they  are  not  included,  and* 
were  not  intended  to  t)e  included,  under  the 
word  "citizens"  in  the  Constitution,  and  can, 
therefore,  claim  none  of  the  rights  and  privi 
leges  which  that  instrument  provides  for  and 
secures  to  citizens  of  the  United  States.  On 
the  contrary,  they  were  at  that  time  considered 
as  a  subordinate  and  inferior  class  of  beings,  I 
who  had  been  subjugated  by  the  dominant* 
race,  and  whether  emancipated  or  not,  yet 
remained  subject  to  their  authority,  and  had 
no  rights  or  privileires  but  such  as  those  who 
held  the  power  an3  the  government  might 
choose  to  grant  them. 

It  is  not  the  province  of  the  court  to  decide 
upon  the  justice  or  injustice,  the  policy  or  im- 
policy of  these  laws.  The  decision  of  that 
question  belonged  to  the  political  or  law-making 
power;  to  those  who  formed  the  sovereignly 
and  framed  the  Constitution.  The  duty  of  the 
court  is  to  interpret  the  instrument  they  have 
framed,  with  the  best  lights  we  can  obtain  on 
the  subject,  and  to  admiuister  it  as  we  find  it, 
acconling  to  its  true  intent  and  meaning  when 
it  was  adopted. 

In  discussiug  this  question,  we  must  not 
confound  ibc  rights  of  citizenship  which  a  state 
muy  confer  within  its  own  limits,  add  the  rights 
of  ciiizenxhip  as  a  member  of  the  Union  It 
does  not  by  any  means  follow,  because  he  has 
all  the  rights  and  privileges  of  a  citizen  of  a 
State,  that  he  must  be  a  citizen  of  the  United 
States.  He  may  have  all  of  the  rights  and  privi- 
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leges  of  the  citizen  of  a  State,  and  yet  not  be 
entitled  to  the  rights  and  privileges  of  a  citizen 
In  any  other  State.  For.  previous  to  the  adop- 
tion of  the  Constitution  of  the  United  States, 
every  State  had  the  undoubted  right  to  confer 
on  whomsoever  it  pleased  the  character  of  a 
citizen,  and  to  endow  him  yrith  all  its  rights. 
But  this  character,  of  course,  was  confined  to 
the  boundaries  of  the  Stale,  and  gave  him  no 
righu  or  privileges  in  other  States  beyond  those 
secured  to  him  oy  the  laws  of  nations  and  the 
comity  of  Slates.  Nor  have  the  several  States 
surrendered  the  power  of  conferring  these 
rights  and  privileges  by  adopting  the  Constitu- 
tion of  the  United  States.  Each  State  may  still 
confer  them  upon  an  alien,  or  any  one  it  thinks 
proper,  or  upon  any  class  or  description  of  per 
sons;  yet  he  would  not  be  a  citizen  in  the  sense 
in  winch  that  word  is  used  in  the  Const  itution 
of  the  United  States,  nor  entitled  to  sue  as  such 
in  one  of  its  courts,  nor  to  the  privileges  and 
immunities  of  a  citizen  in  the  other  States. 
The  rights  which  he  would  acquire  would  be 
restricted  to  the  State  which  gave  them.  The 
Constitution  has  conferred  on  Congress  the 
right  to  establish  an  uniform  rule  of  naturaliza- 
tion, and  this  right  is  evidently  exclusive,  and 
has  always  been  held  by  this  court  to  be  so 
Consequently,  no  State,  since  the  adoption  of 
the  Constitution,  can,  by  naturalizing  an  alien, 
invest  him  with  the  rights  and  privileges  se- 
cured to  a  citizen  of  a  State  under  the  ^eral 
government,  although,so  far  as  the  State  alone 
was  concerned,  he  would  undoubtedly  be  en- 
titled to  the  rights  of  a  citizen,  and  clothed 
with  all  the  rights  and  immunities  which  the 
Constitution  and  laws  of  the  State  attached  to 
that  character. 

It  is  very  clear,  therefore,  that  no  State  can, 
by  any  Act  or  law  of  its  own.  passed  siobe  the 
adoption  of  the  Constitution,  introduce  a  new 
member  into  the  political  community  created 
by  the  Constitution  of  the  United  States.  It 
cnnnot  make  him  a  member  of  this  community 
by  making  him  a  member  of  its  own.  And  for 
the  same  reason  it  cannot  introduce  any  person, 
or  description  of  persons,  who  were  net  in- 
tended to  be  embraced  in  this  new  political 
family,  which  the  Constitution  brought  into 
existence,  but  were  intended  to  be  excluded 
from  it. 

The  question  then  arises,  whether  the  pro- 
visions of  the  Constitution,  in  relation  to  the 
personal  rights  and  privileges  lo  which  the 
citizen  of  a  state  should  be  entitled,  embraced 
the  negro  African  race,  at  that  time  in  this 
country,  or  who  might  afterwards  be  imported, 
who  had  then  or  should  afterwards  be  made 
free  in  any  State;  and  to  put  it  iu  the  power  of 
a  single  btate  to  make  him  a  citizen  of  the 
United  States,  and  endue  hira  with  the  full 
rights  of  citizenship  in  every  other  State  with- 
out their  consent.  Does  the  Constitution  of 
tlie  United  States  act  upon  him  whenever  he 
shall  be  made  free  under  the  laws  of  a  State,and 
raised  there  to  the  rank  of  a  citizen,  and  im- 
mediately clothe  him  with  all  the  privileges  of 
a  citizen  in  every  other  State,  and  in  Its  own 
courts? 

The  court  think  the  affirmative  of  these  prop- 
oaiiions  cannot  be  maintained.  And  if  it 
cannot,  the  plaintiff  in  error  could  not  be  a 
citizen  of  the  State  of  Missouri,  within  the 
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meaning  of  the  Constitution  of  the  United 
States,  and,  consequently,  was  not  entitled  to 
sue  in  its  courts. 

It  is  true,  every  person,  and  every  class  and 
description  of  persons,  who  were  at  the  time 
of  the  adoption  of  the  Constitution  recognized 
as  citizens  in  the  several  States,  became  also 
citizens  of  this  new  political  body:  but  none 
other;  it  was  formed  by  them,  and  for  them 
and  their  posterity,  but  for  no  one  else.  And 
the  personal  rights  and  privileges  guarantied  to 
citizens  of  this  new  sovereignty  were  intended 
tj  embrace  those  only  who  were  then  members 
of  the  several  state  communities,  or  who  should 
afterwards,  by  birthright  or  otherwise,  become 
members,  according  to  the  provisions  of  the 
Constitution  and  the  principles  on  which  it 
was  founded.  It  was  the  union  of  those  who 
were  at  that  time  members  of  distinct  and 
separate  political  communities  into  one 
political  family,  whose  power,  for  certain  speci- 
fied purposes,  was  to  extend  over  the  whole 
territory  of  the  United  States.  And  it  gave  to 
each  citizen  rights  and  privileges  outside  of 
his  State  which  he  did  not  before  possess,  and 
placed  him  In  every  other  State  upon  a  perfect 
equality  with  its  own  citizens  as  to  rights  of 
person  and  rights  of  property:  it  made  him  a 
citizen  of  the  United  States. 

It  t)ecomes  necessary,  therefore,  to  determine 
who  were  citizens  of  the  several  States  when 
the  Constitution  was  adopted.  And  in  order 
to  do  this,  we  must  recur  to  the  governments, 
and  institutions  of  the  thirteen  Colonies,  when 
they  separated  from  Great  Britain  and  formed 
new  sovereignties,  and  took  their  places  in  the 
family  of  independent  nations.  We  must  in- 
quire who,  at  that  time,  were  recognized  as  the 
people  or  citizens  of  a  State,  whose  rights  and 
liberties  had  been  outraged  by  the  English 
Government;  and  who  declared  their  independ- 
ence, and  assumed  the  power»  of  government 
to  defend  their  rights  by  force  of  arms. 

In  the  opinion  of  the  court,  the  legislation 
and  histories  of  the  times,  and  the  language 
used  in  the  Declaration  of  Independence,  show, 
that  neither  the  class  of  persons  who  had  been 
imported  as  slaves,  nor  their  descendants, 
whether  tboy  had  become  free  or  not,  were 
then  acknowledged  as  a  part  of  the  people,  nor 
intended  to  be  included  in  the  general  words 
used  in  that  memorable  instrument. 

It  is  difficult  at  this  day  to  realize  the  state  of 
public  opinion  in  relation  to  that  unfortunate 
race,  which  prevailed  in  the  civilized  and  en- 
lightened portions  of  the  world  at  the  time  of 
the  Declaration  of  Independence,  and  when 
the  Constitution  of  the  United  States  was 
framed  and  adopted.  But  the  public  history 
of  every  European  nation  displays  it,  in  a  man- 
ner too  plain  to  be  mistaken. 

They  had  for  more  than  a  century  before  . 
been  regarded  as  beings  of  an  inferior  order; 
and  althogether  unfit  to  associate  with  the 
white  race,  either  in  social  or  political  relations; 
and  so  far  inferior,  that  they  had  no  rights 
which  the  white  man  was  bound  to  respect: 
and  that  the  negro  might  justly  and  lawfully 
be  reduced  to  slavery  for  his  benefit.  He  was 
bought  and  sold,  and  treated  as  an  ordinary 
article  of  merchandise  and  traffic,  whenever  a 
profit  could  be  made  by  it.  This  opinion  was 
at  that  time  fixed  and  universal  In  the  civilized 
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portion  of  the  white  race,  .'It  was  regiirded  as 
an  axiom  in  morals  as  well  as  in  politics,  which 
no  one  thought  of  tlisputing,  or  supposed  to  be 
open  to  dispute:  and  men  in  ever^  grade  and 
position  in  society  daily  and  habitually  acted 
upon  it  in  their  private  pursuits,  as  well  as  in 
matters  of  public  concern,  without  doubting 
for  a  moment'  the  correctness  of  this  opinion. 

And  in  no  nation  was  this  opinion  more  firm- 
ly fixed  or  more  uniformly  acted  upon  than  by 
the  Eogligh  government  and  Eaglish  people. 
They  not  only  seized  them  on  the  coast  of 
Africa, and  sold  them  or  held  them  in  slavery  for 
their  own  use;  but  they  took  them  as  ordinary 
articles  of  merchandise  to  every  country  where 
they  could  make  a  profit  on  them,  and  were 
far  more  extensively  engaged  in  this  commerce 
than  any  other  nation  in  the  world. 

The  opinion  thus  entertained  and  acted  upon 
in  England  was  naturally  impressed  upon  the 
colonies  they  founded  on  this  side  of  the 
Atlantic,  And,  accordingly,  a  negro  of  the 
African  race  was  regarded  by  them  as  an  article 
of  property,  and  held,  and  bought  and  sold  as 
as  such,  in  every  one  of  the  thirteen  Colonies 
which  united  in  the  Declaration  of  Independ- 
ence, and  afterwards  formed  the  Constitution 
of  the  United  States,  The  slaves  were  more 
or  less  numerous  in  the  different  Colonies,  as 
slave  labor  was  found  more  or  less  profitable. 
But  no  one  seems  to  have  doubted  the  correct- 
ness of  the  prevailing  opinion  of  the  time. 

The  legislation  of  the  different  Colonies 
furnishes  positive  and  indisputable  proof  of 
this  fact. 

It  would  be  tedious,  in  this  opinion,  to 
enumerate  the  various  laws  they  passed  upon 
this  subject.  It  will  be  suflicient,  as  a  sample 
of  the  legislation  which  then  generally  prevail- 
ed throughout  the  British  Colonies,  to  give  the 
laws  of  two  of  them;  one  being  still  a  large 
slaveholding  State,  and  the  other  the  first  State 
in  which  slavery  ceased  to  exist. 

The  Province  of  Maryland,  in  1717  (ch.  18, 
sec.  5),  passed  a  law  declaring  "that  if  any  free 
negro  or  mulatto  intermarry  with  any  white 
Woman,  or  If  any  white  man  shall  intermarry 
with  any  negro  or  mulatto  woman,  such  negro 
or  mulatto  shall  become  a  slave  during  life,  ex- 
cepting mulattoes  born  of  white  women,  who, 
for  such  intermarriage,  shall  only  become  serv- 
ants for  seven  years,  to  be  disposed  of  as  the 
Justices  of  the  County  Couri,  where  such  mar- 
riage so  happens,  shall  think  fit;  to  be  applied 
b^  them  towards  the  support  of  a  public  school 
within  the  said  county.  And  any  white  man 
or  white  woman  who.diall  intermarry  as  afore- 
said, with  any  negro  or  mulatto,  such  white 
man  or  white  woman  shall  become  servants 
during  the  term  of  seven  years,  and  shall  be 
disposed  of  by  the  justices  as  aforesaid,  and  be 
applied  to  the  uses  aforesaid." 

The  other  colonial  law  to  which  we  refer  was 
passed  by  Massachusetts  in  1706  (chap.  6), 
It  is  entitled  "An  Act  for  the  better  prevent- 
ing of  a  spurious  and  mixed  issue,  "i.%c, ;  and  it 
provides,  that  "if  any  negro  or  mulatto  shall 
presume  to  smite  or  strike  any  person  of  the 
English  or  other  Christian  nation,  such  negro 
or  mulatto  shall  be  severely  whipped,  at  the 
discretion  of  the  justices  before  whom  the 
offender  shall  be  convicted." 

And  "that  none  of  Her  Majesty's  English 
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or  Scottish  subjects,  nor  of  any  other  Christian 
nation,  within  thif  province,  shall  contract 
matrimoy  with  any  negro  or  mulatto;  nor  shall 
any  person,  duly  authorized  to  solemnize  mar- 
riage, presume  to  join  any  such  in  marriage,  cm 
pain  of  forfeiting  the  sum  of  fifty  pounds;  one 
moiety  thereof  to  Her  Majesty,  for  and  towards 
the  support  of  the  government  within  this  prov- 
ince, and  the  other  moiety  to  him  or  them  that 
shall  inform  and  sue  for  the  same,  in  any  of 
Her  Majesty's  courts  of  record  within  the  Prov- 
ince, by  bill,  plaint,  or  information." 

We  give  both  of  these  laws  in  the  words  used 
by  the  reapective  legislative  bodies,  because 
the  language  in  which  they  are  framed,  as  well 
as  the  provisions  contaiuea  in  them,  show,  too 
plainly  to  be  misunderstood,  the  degraded  con- 
dition of  this  unhappy  race.  They  were  still 
in  force  when  the  Revolution  began,  and  are  a 
faithful  index  to  the  state  of  feeling  towards 
the  class  of  persons  of  whom  they  speak,  and 
of  the  position  they  occupied  throughout  the 
thirteen  colonies,  in  the  eyes  and  thoughts  of 
the  men  who  framed  the  Declaration  of  In- 
dependence and  established  the  State  constitu- 
tions and  Kovernments.  They  show  that  a  per- 
petual ana  impassable  barrier  was  intended  to 
be  erected  between  the  white  race  and  the  one 
which  they  had  reduced  to  slavery,  and  gov- 
erned as  subjects  with  absolute  and  despotic 
power,  and  which  they  then  looked  upon  as  so 
far  below  them  in  the  scale,  of  created  beings, 
that  intermarriages  between  white  persons  and 
negroes  or  mulattoes  were  regarded  as  unoala- 
ral  and  immoral,  and  punished  as  crimes,  not 
only  in  the  parties,  but  In  the  person  who  joined 
them  in  marriage.  And  no  distinction  in  this 
respect  was  made  between  the  free  negro  or 
mulatto  and  the  slave,  but  this  stigma,  of  the 
deepest  degredation,  was  fixed  upon  the  whole 
race. 

We  refer  to  these  historical  facts  for  the  pur- 
pose of  showing  the  fixed  opinions  concerning 
that  race,  upon  which  the  statesmen  of  that 
day  spoke  and  acted.  It  is  necessary  to  do  this, 
in  order  to  determine  whether  the  general  terms 
used  in  the  Constitution  of  the  United  States, 
as  to  the  rights  of  man  and  the  rights  of  the 
people,  was  intended  to  include  them,  or  to 
give  to  them  or  their  posterity  the  benefit  of 
any  of  its  provisions. 

The  language  of  the  Declaration  of  Independ- 
ence is  equally  conclusive. 

It  bedns  by  declaring  that,  "when  in  the 
course  of  human  events  it  becomes  necessary 
for  one  people  to  dissolve  the  political  bands 
which  have  connected  them  with  another,  and 
to  assume  among  the  powers  of  the  earth  Ibe 
separate  and  equal  station  to  which  the  Uws  of 
nature  and  nature's  Qod  entitle  them,  a  decent 
respect  for  the  opinions  of  mankind  requirea 
that  they  should  declare  the  causes  which  im- 
pel them  to  the  separation." 

It  then  proceeds  to  say:  "We  hold  these 
truths  to  be  self-evident:  that  all  men  are  creat- 
ed equal ;  that  they  are  endowed  by  their  Cre- 
ator with  certain  inalienable  rights;  that  among 
them  is  life,  liberty,  and  pursuit  of  happiness; 
that  to  secure  these  rights,  governments  are  in- 
tituted,  deriving  their  lust  powers  from  the 
consent  of  the  governed. 

The  general  words  above  quoted  would  seem 
to  embrace  the  whole  human  family,  and  if 
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they  were  used  in  a  eiroilar  iDstrument  at  this 
day,  would  be  so  understood.  But  it  is  too  clear 
for  dispute,  that  the  enslaved  African  race  were 
not  intended  to  be  included,  and  formed  no 
part  of  the  people  who  framed  and-  adopted 
this  Declaration;  for  if  the  language,  asunder 
stood  in  that  day,  would  embrace  them,  the 
conduct  of  the  distinguished  iqen  who  framed 
the  Declttratlon  of  Independence  would  have 
been  utterly  and  flagrantly  inconsistent  with 
the  principles  they  asserted;  and  instead  of  the 
sympathy  of  mankind,  to  which  they  so  con- 
fidently appealed,  they  would  hare  deserved 
and  received  universal  rebulce  and  reprobation. 

Yet  the  men  who  framed  this  Declaration 
were  great  men — high  in  literary  acquirements 
— high  in  their  sense  of  honor,  and  incapable 
of  asserting  principles  inconsistent  with  thoee 
on  which  they  were  acting.  They  perfectly 
understood  the  meaning  of  the  language  they 
used,  and  how  it  would  be  understood  by  others; 
and  they  knew  that  it  would  not, in  anypart  of 
the  civilized  world,  be  supposed  to  embrace  the 
negro  race,  which,  bv  common  consent,  had 
been  excluded  from  civilized  governments  and 
the  family  of  nations,  and  doomed  to  slavery. 
They  spoke  and  acted  according  to  the  then  es- 
tablished doctrines  and  principles,  and  in  the 
ordinary  language  of  the  day,  and  no  one  mis- 
understood them.  The  unhappy  black  race 
were  separated  from  the  white  by  indelible 
marks,  and  laws  long  before  established,  and 
were  never  thought  of  or  spoken  of  except  as 
property,  and  when  the  claims  of  the  owner  or 
the  profit  of  the  trader  were  supposed  to  need 
protection. 

This  state  of  public  opinion  had  undergone 
no  change  when  the  Constitution  was  adopted, 
as  is  equally  evident  from  its  provisions  and 

The  orief  preamble  sets  forth  by  whom  it  was 
formed,  for  what  purposes,  and  for  whose 
benefit  and  protection.  It  declares  that  it  is 
formed  by  the  people  of  the  United  States;  that 
is  to  say,  by  those  who  were  memt>ers  of  the 
different  political  communities  in  the  several 
States ;  and  its  great  object  is  declared  to  l)e  to  se- 
ciu'e  the  blessings  of  liberty  to  themselves  and 
their  posterity.  It  speaks  in  general  terms  of  the 
people  of  the  United  States,  and  of  citizens  of 
the  several  States,  when  it  is  providing  for  the 
exercise  of  the  powers  granted  or  the  privileges 
secured  to  the  citizen.  It  does  not  define  what 
description  of  persons  are  intended  to  be  in- 
cluded under  these  terms,  or  who  shall  be  re- 
garded as  a  citizen  and  one  of  the  people.  It 
uses  them  as  terms  so  well  understood  that  no 
further  description  or  definition  was  necessary. 

But  there  are  two  clauses  in  the  Constitution 
which  point  directly  and  specifically  to  the  ne- 
gro race  as  a  separate  class  of  persons,  and  show 
clearly  that  they  were  not  regarded  as  a  por- 
tion of  the  people  or  citizens  of  the  govern- 
ment then  formed. 

One  of  these  clauses  reserves  to  each  of 
the  tliirteen  States  the  right  to  import  slaves 
until  the  year  1808,  if  it  thinks  proper.  And 
the  importation  which  it  thus  sanctions  was  un- 
questionably of  perisons  of  the  race  of  which 
we  are  speaiking.  as  the  traffic  in  slaves  in  the 
United  States  had  always  been  confined  to 
them.  And  by  the  other  provision  the  States 
pledge  themselves  to  each  other  to  maintain 
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the  right  of  property  of  the  master,  by  deliver- 
ing up  to  him  any  slave  who  may  liave  escaped 
from  his  service,  and  be  found  within  their  re- 
spective territories.  By  the  first  al)ove-men- 
tioned  clause,  therefore,  the  right  to  purchase 
and  hold  this  property  is  directly  sanctioned 
and  authorized  for  twenty  years  by  the  people 
who  framed  the  Constitution.  And  by  the 
second,  they  pledge  themselves  to  maintain  and 
uphold  the  right  of  the  master  in  the  manner 
specified,  as  long  as  the  government  they  then 
formed  should  endure.  And  these  two  pro- 
visions show,  conclusively,  that  neither  the  de- 
scription of  persons  therein  referred  to,  nor 
their  descendants,  were  embraced  in  any  of  the 
other  provisions  of  the  Constitution ;  for  cer- 
tainly these  two  clauses  were  not  intended  to 
confer  on  them  or  their  posterity  the  blessings 
of  liberty,  or  any  of  the  personal  rights  so  care- 
fully provided  for  the  citizen. 

No  one  of  that  race  had  ever  migrated  to  the 
United  States  voluntarily ;  all  of  them  had  been 
brought  here  as  articles,  of  merchandise.  The 
number  that  had  been  emancipated  at  that  time 
were  but  few  in  comparison  with  those  held  in 
slavery;  and  they  were  identified  in  the  public 
mind  with  the  race  to  which  they  iKlonged, 
and  regarded  as  a  part  of  the  slave  population 
rather  than  the  free.  It  is  obvious  that  they 
were  not  even  in  the  minds  of  the  framers  of 
the  Constitution  when  they  were  conferring 
special  rights  and  privileges  upon  the  citizens 
of  a  State  in  every  other  part  of  the  Union. 

Indeed,  when  we  look  to  the  condition  of 
this  race  in  the  several  States  at  the  time,  it  is 
impossible  to  believe  that  these  rights  and 
privileges  were  intended  to  be  extended  to 
them. 

It  is  very  true,  that  in  that  portion  of  the 
Union  where  the  labor  of  the  negro  race  was 
found  to  be  unsuited  to  the  climate,  and  un- 
profitable to  the  master,  but  few  slaves  were 
held  at  the  time  of  the  Declaration  of  Inde- 
pendence; and  when  the  Constitution  was 
adopted,  it  had  entirely  worn  out  in  one  of 
them,  and  measures  had  t)een  taken  for  its 
gradual  abolition  in  several  others.  But  this 
change  had  not  l)een  produced  by  any  change 
of  opinion  in  relation  to  this  race;  but  because 
it  was  discovered,  from  experience,  that  slave 
labor  was  unsuited  to  the  climate  and  produc- 
tions of  these  States:  for  some  of  the  States, 
where  it  had  ceased  or  nearly  ceased  to  exist, 
were  actively  engaged  in  the  slave  trade,  pro- 
curing cargoes  on  the  coast  of  Africa,  and 
transporting  them  for  sale  to  those  parts  of  the 
Union  where  their  labor  was  found  to  be 
profitable,  and  suited  to  the  climate  and  pro- 
ductions. And  this  traffic  was  openly  carried 
on,  and  fortunes  accumlated  by  it.  without  re- 
proach from  the  people  of  the  States  wliere  they 
resided.  And  it  can  hardly  be  supposed  that, 
in  the  States  where  it  was  then  countenanced  in 
its  worst  form — that  is,  in  the  seizure  and 
transportation — the  people  could  liave  regard- 
ed those  who  were  emancipated  as  entitled  to 
equal  rights  with  themselves. 

And  we  may  here  again  refer,  in  support  of 
this  proposition,  to  the  plain  and  unequivocal 
languag^  of  the' laws  of  the  several  States,  some 
passed  after  the  Declaration  of  Independence 
and  before  the  Constitution  was  adopted,  and 
some  since  the  government  went  into  operation. 
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We  need  not  refer,  on  this  point,  particular- 
ly to  the  laws  of  the  present  slaveholding  States. 
Their  statute  boolis  are  full  of  provisions  in  re- 
lation to  this  class,  in  the  same  spirit  with 
the  Maryland  law  which  we  have  before 
quoted.  They  have  continued  to  treat  them  as 
an  inferior  class,  and  to  subject  them  to  strict 
police  regulation,  drawing  a  broad  line  of  dis- 
tinction between  the  citizen  and  the  slave  races, 
and  legislating  in  relation  to  them  upon  the  same 

f>rinciple  which  prevailed  at  the  time  of  the  Dec- 
amtioD  of  Independence.  As  relates  to  these 
States,  it  is  too  plain  for  argument,  that  they 
have  never  been  regarded  as  a  part  of  the  peo- 
ple or  citizens  of  the  State,  nor  supposed  to 
possess  any  political  rights  which  the  dominant 
race  might  not  withhold  or  grant  at  their  pleas- 
ure. And  as  long  ago  as  1823,  the  Court 
of  Appeals  of  Kentucky  decided  that  free  ne- 
groes and  mulattoes  were  not  citizens  within 
the  meaning  of  the  Constitution  of  the  United 
Stat«8;  and  the  correctnes-s  of  this  decision  is 
recognized,  and  the  same  doctrine  affirmed,  in 
1  Meigs'  Tenn..  831. 

And  if  we  turn  to  the  legislation  of  the  States 
where  slavery  bad  worn  out,  or  measures  taken 
for  its  speedy  abolition,  we  shall  find  the  same 
opinions  and  principles  equally  fixed  and 
equally  acted  upon.  i 

Thus,  Massachusetts,  in  1786.  passed  a  law 
similar  to  the  colonial  one  of  which  we  have 
spoken.  The  Law  of  1766.  like  the  Law  of  1705, 
forbids  the  marriage  of  anv  white  person  with 
any  negro,  Indian  or  mulatto,  and  inflicts  a 
penaltjr  of  £50  upon  anvone  who  shall  join 
them  m  marriage;  and  aeclares  all  such  mar- 
riages absolutely  null  and  void,  and  degrades 
thus  the  unhappy  issue  of  the  marriage  by 
fixing  upon  it  the  stain  of  bastardy.  And- 
this  mark  of  degradation  was  renewed,  and 
again  impressed  upon  the  race,  in  the  care- 
ful and  deliberate  preparation  of  their  Revised 
Code  published  in  18;i6.  This  Code  forbids 
any  person  from  joining  in  marriage  any  white 
person  with  any  Indian,  negro  or  mulatto,  and 
subjects  the  party  who  shall  offend  in  this  re- 
spect, to  imprisonment,  not  exceeding  six 
months,  in  the  common  jail,  or  to  hard  labor, 
and  to  a  fine  of  not  less  than  fifty  nor  more 
(ban  two  hundred  dollars;  and,  like  the 
Law  of  1786,  it  declares  the  marriage  to  be 
absolutely  null  and  void.  It  will  be  seen  that 
the  punishment  is  increased  by  the  Code  upon 
the  person  who  shall  marry  them,  by  adding 
imprisonment  to  a  pecuniary  penalty. 

So,  too,  in  Connecticut.  We  refer  more  par- 
ticularly to  the  legislation  of  this  State,  because 
it  was  not  onlv  among  the  first  to  put  an  end 
to  slavery  within  its  own  territory,  but  was  the 
first  to  fix  a  mark  of  reprobation  upon  the 
the  African  slave  trade.  The  law  last  mentioned 
was  passed  in  October,  1788,  about  nine  months 
after  the  State  had  ratified  and  adopted  the 

g resent  Constitution  of  the  United  States;  and 
y  that  law  it  prohibited  its  own  citizens,  under 
severe  penalties,  from  engaging  in  the  trade, 
and  declared  all  policies  of  insurance  on  the 
vessel  or  cargo  made  in  the  State  to  be  null  and 
void.  But,  up  to  the  time  of  the  adoption  of 
the  Constitution,  there  is  nothing  in  the  legis- 
lation of  the  State  indicating  any  change  of 
opinion  as  to  the  relative  rights  and  positK>n  of 
the  white  and  black  races  in  this  country,  or 
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indicating  that  it  meant  to  place  the  latter, 
when  free,  upon  a  level  with  its  citizens. 
And  certainly  nothing  which  would  have  led 
the  slaveholding  States  to  suppose  that  Con- 
necticut design^  to  claim  for  them,  under  the 
new  Constitution,  the  equal  rights  and  privi- 
leges and  rank  of  citizens  in  every  other  state. 

The  first  ?tep  taken  by  Connecticut  upon 
this  subject  was  as  early  as  1774,  when  it  passed 
an  Act  forbidding  the  further  importation 
of  slaves  into  the  State.  But  the  section  con- 
taining the  prohibition  is  introduced  by  the  fol- 
lowing preamble: 

"Ana  whereas  the  increase  of  slaves  in  this 
State  is  injurious  to  the  poor,  and  incon- 
venient." 

This  recital  would  appear  to  have  been  care- 
fully introduced,  in  order  to  prevent  any  mis- 
understanding of  the  motive  which  indaced 
the  Legislature  to  pass  the  law,  and  places  it 
distincily  upon  the  interest  and  convenience  of 
the  white  population — excluding  the  inference 
that  it  might  have  been  intended  in  any  degree 
for  the  benefit  of  the  other. 

And  in  the  Act  of  1784,  by  which  the  issue 
of  slaves,  bom  after  the  time  therein  mentioned, 
were  to  be  free  at  a  certain  age,  the  section  is 
again  introduced  by  a  preamble  assigning  a 
similar  motive  for  the  Act.  It  is  in  these 
words  : 

"Whereas  sound  policy  requires  that  the 
abolition  of  slavery  should  be  effected  as  soon 
as  may  be  consistent  with  the  rights  of  indi 
viduals,  and  the  public  safetjr  ana  welfare  " — 
showing  that  the  right  of  property  inthemaater 
was  to  be  protected,  and  that  the  measure  was 
one  of  policy,  and  to  prevent  the  injury  and  in 
convenience,  to  the  whites,  of  a  slave  popula 
tion  in  the  State. 

And  still  further  pursuing  its  legislation,  we 
find  that  in  the  same  Statute  paved  in  1774, 
which  prohibited  the  further  importation  of 
slaves  into  the  State,  there  is  also  a  provision 
by  which  any  negro,  Indian'or  mulatto  servant, 
who  was  found  wandering-out  of  the  town  or 
place  to  which  he  belonged,  without  a  written 
pass  such  as  is  therein  described,  was  made 
liable  to  be  seized  by  anyone,  and  taken  before 
the  next  authority  to  be  examined  and  delivered 
up  to  his  master — who  was  required  to  pay  the 
charge  which  had  accrued  thereby.  Ajid  a 
subsequent  section  of  the  same  law  provides, 
that  if  any  free  negro  shall  travel  without  such 
pass,  and  shall  be  stopped,  seized  or  taken  up, 
he  shall  pay  all  charges  arising  thereby.  And 
this  law  was  in  full  operation  when  the  Con- 
stitution of  the  United  States  was  adopted, -and 
was  not  repealed  till  1707.  So  that  up  to  that 
time  free  negroes  and  mulattoes  were  associated 
with  servants  and  slaves  in  the  police-  reguU- 
tions  established  by  the  laws  of  the  State. 

And  again,  in  18R8,  Connecticut  passed  an- 
other law,  which  made  it  penal  to  set  up  or 
establish  any  school  in  that  State  for  the  in- 
struction of  persons  of  the  African  race  not 
inhabitants  of  the  State,  or  to  instruct  or  teach 
in  and  such  school  or  institution,  or  board  or 
harbor  for  that  purpose,  any  such  person,  with- 
out the  previous  consent  in  writing  of  the  civil 
authority  of  the  town  in  wliich  such  school  or 
institution  might  be. 

And  it  appears  by  the  case  of  Orandatt  v. 
ihe  StaU,  reported  in  10  Conn.,  340,  that  upon 
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an  information  filed  against  Prudence  Crandail 
for  a  violaliou  of  this  law,  one  of  the  points 
raised  in  the  defense  was,  that  the  law  was  a  vio- 
lation of  the  Constitution  of  the  United  States; 
and  that  the  persons  instructed,  although 
of  the  African  race,  were  citizens  of  other 
States,  and  therefore  entitled  to  the  rights  and 
privileges  of  citizens  in  the  State  of  Connecti- 
•cut.  But  Chief' Justice  Daggett,  before  whom 
the  case  was  tried,  held,  that  persons  of  that 
description  were  not  citizens  of  a  State, 
within  the  meaning  of  the  word  "citizen"  in 
the  Constitution  of  the  United  States,  and  were 
not,  theref  ore.entitled  to  the  privileges  and  im- 
munities of  citizens  in  other  States. 

The  case  was  carried  up  to  the  Supreme 
Court  of  Errors  of  the  State,  and  the  question 
fully  argued  there.  But  the  case  went  off  upon 
another  point,  and  no  opinion  was  expressed  on 
this  question. 

We  have  made  this  particular  examination 
into  the  legislative  and  judicial  action  of  Con- 
necticut, because,  from  the  early  hostility  it 
displayed  to  the  slave  trade  on  the  coast  of 
Africa,  we  may  ex[)ect  to  find  the  laws  of  that 
State  as  lenient  and  favorable  to  the  subject  race 
88  thoeeof  any  other  State  in  the  Union;  and  if 
we  find  that  at  the  time  the  Constitution  was 
adopted,  they  were  not  even  there  raised  to  the 
rank  of  citizens,  but  were  still  held  and  treated 
as  properly,  and  the  laws  relating  to  them 
passed  with  reference  altogether  to  the  interest 
and  convenience  of  the  ,white  race,  we  shall 
hardly  find  them  elevated  to  a  higher  rank 
anywhere  else. 

A  brief  notice  of  the  laws  of  two  other  States, 
and  w(i  shall  pass  on  to  other  considerations. 

By  the  laws  of  New  Hampshire,  collected 
and  finally  passed  in  1815,  no  one  was  per- 
mitted to  be  enrolled  in  the  militia  of  the 
State  but  free  white  citizens;  and  the  same 
provision  is  found  in  a  subsequent  collection  of 
the  laws,  made  in  1855.  Nothing  could  more 
strongly  mark  the  entire  repudiation  of  the 
African  race.  The  alien  is  excluded,  because, 
being  bom  in  a  foreign  country,  he  cannot  be 
a  member  of  the  community  until  be  is  natural- 
ized. But  why  are  the  African  race,  born  in  the 
State,  not  permitted  to  share  in  one  of  the  high- 
est duties  of  the  citizen  ?  The  answer  is  obvious ; 
he  is  not  by  the  institutions  and  laws  of  the  State 
numbered  among  its  people.  He  forms  no  part 
of  the  sovereignty  of  the  State,  and  is  not, 
therefore, called  on  to  uphold  and  defend  it. 

Again,  in  1822,  Rhode  Island,  in  its  Revised 
Code,  passed  a  law  forbidding  persons  who 
were  authorized  to  join  persons  in  marriage, 
from  joining  in  marriage  any  white  person 
with  any  negro,  Indian  or  mulatto,  under  the 
penalty  of  $200,  and  declaring  all  such  mar- 
riages absolutely  null  and  void;  and  the  same 
law  was  again  re-enacted  in  its  Revised  Code  of 
1844.  So  that,  down  to  the  last  mentioned 
period,  the  strongest  mark  of  inferiority  and 
degradation  was  fastened  upon  the  African 
race  in  that  State. 

It  would  be  impossible  to  enumerate  and 
compress,  in  the  space  usually  allotted  to  an 
opinion  of  a  court,  tlie  various  laws,  marking 
the  condition  of  this  race,  which  were  passed 
from  time  to  time  after  the  Revolution,  and 
before  and  since  the  adoption  of  the  Constitu- 
tion of  the  United  States.    In  addition  to  those 
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already  referred  to,  it  is  sufficient  to  say  that 
Chancellor  Kent,  whose  accuracy  and  research 
no  one  will  question,  states  in  the  sixth  edition 
of  his  Commentaries,  published  in  1848,  2d  vol. 
258,  note  b,  that  in  no  part  of  the  country,  ex- 
cept Maine,  did  the  African  race,  in  point  of 
fact,  participate  equally  with  the  whites  in  the 
exercise  of  civil  and  political  rights. 

The  legislation  of  the  States  therefore  shows, 
in  a  manner  not  to  be  mistaken,  the  inferior 
and  subject  condition  of  that  race  at  the  time 
the  Constitution  was  adopted,  and  long  after- 
wards, throughout  the  thirteen  States  by 
which  that  instrument  was  framed;  and  it  is 
hardly  consistent  with  the  respect  due  to  these 
States,  to  suppose  that  they  regarded  at  that 
time,  as  fellow  citizens  and  members  of  the 
sovereignty,  a  class  of  beings  whom  they  had 
thus  stigmatized ;  whom,  as  we  are  bound,  out 
of  respect  to  the  State  sovereignties,  to  assume 
they  had  deemed  it  just  and  necessary  thus  to 
stigmatize,  and  upon  whom  they  had  impressed 
such  deep  and  enduring  marks  of  inferiority 
and  de^adation;  or  that  when  they  met  in 
convention  to  form  the  Constitution,  they 
looked  upon  them  as  a  portion  of  their  con- 
stituents, or  designed  to  include  them  in  the 
provisions  so  carefully  inserted  for  tne  security 
and  protection  of  the  liberties  and  rights  of 
their  citizens.  It  cannot  be  supposed  that  ther 
intended  to  secure  to  them  rights,  and  privi- 
leges, and  rank,  in  the  new  political  body 
throughout  the  Union,  which  every  one  of 
them  denied  within  the  limits  of  its  own  do- 
minion. More  especially,  it  cannot  be  believed 
that  the  large  slaveho'lding  States  regarded 
them  as  included  in  the  wond  "  citizens,"  or 
would  have  consented  to  a  constitution  which 
might  compel  them  to  receive  them  in  that 
character  from  another  State.  For  if  they  were 
so  received,  and  entitled  to  the  privileges  and  im- 
munities of  citizens,  it  would  exempt  them  from 
the  operation  of  the  special  laws  and  from  the 
police  regulations  which  they  considered  to  be 
necessary  for  their  own  safety.  It  would  give  to 
persons  of  the  negro  race,  who  were  recognized 
as  citizens  in  any  one  State  of  the  Union,  the 
right  to  enter  every  other  State  whenever  they 
pleased,  singly  or  in  companies,  without  pass 
or  passport,  and  without  obstruction,  to  sojourn 
there  as  long  as  they  pleased,  to  go  where  they 
pleased  at  every  hour  of  the  day  or  night  with- 
out molestation,  unless  they  committed  some 
violation  of  law  for  which  a  white  man 
would  be  punished;  and  it  would  give  them 
the  full  liberty  of  speech  in  public  and  in  pri- 
vate upon  all  subjects  upon  which  its  own  citi- 
zens might  speak ;  to  hold  public  meetings  upon 
political  affairs,  and  to  keep  and  carry  arms 
wherever  they  went.  And  all  of  this  would  be 
done  in  the  face  of  the  subject  race  of  the  same 
color,  both  free  and  slaves,  inevitably  produc- 
ing discontent  and  insubordination  among 
them,  and  endangering  the  peace  and  safety  of 
the  State. 

It  is  impossible,  it  would  seem,  to  believe 
that  the  great  men  of  the  slavcholding  States, 
who  took  so  large  a  share  in  framing  the  Con- 
stitution of  the  United  Stales,  and  exercised  so 
much  influence  in  procuring  its  adoption,  could 
have  been  so  forgetful  or  regardless  of  their 
own  safety  and  the  safety  of  those  who  trusted 
and  confided  in  them. 
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Besides,  this  want  of  forcsiglit  and  care 
would  have  been  utterly  inconsistent  with  the 
caution  displayed  in  providing  for  the  admission 
of  new  members  into  this  political  family. 
For,  when  they  gave  to  the  citizens  of  each 
State  the  privileges  and  immunities  of  citizens 
in  the  several  States,  they  at  the  same  time  toolc 
from  the  several  States  the  power  of  naturali- 
zation, and  confined  that  power  exclusively  to 
the  Federal  Fovemraent.  No  state  was  willing 
to  permit  another  State  to  determine  who 
should  or  should  not  be  admitted  as  one  of  its 
citizen,  and  entitled  to  demand  equal  rights  and 
privileges  with  their  own  people,  within  their 
own  territories.  The  right  of  naturalization 
wastherefore,  with  one  accord,  surrendered  by 
the  States,  and  confined  to  the  Federal  Oovem- 
ment.  And  this  power  granted  to  Congress  to 
establish  an  uniform  rule  of  naturalization  is, 
by  the  well-understood  meaning  of  the  word, 
confined  to  persons  born  in  a  foreign  country, 
under  a  foreign  government.  It  is  not  a  power 
to  raise  to  the  rank  of  a  citizen  anyone  bom 
in  the  United  States,  who,  from  birth  or  par- 
entage, by  the  laws  of  the  country,  belongs  to 
an  inferior  and  subordinate  class.  And  when 
we  find  the  States  guarding  themselves  from 
the  indiscreet  or  improper  admission  by  other 
states  of  emigrants  from  other  countries,  by 
giving  the  power  exclusively  to  Congress,  we 
cannot  fail  to  see  that  they  could  never  have 
left  with  the  States  a  much  more  important 
power — that  is,  the  power  of  transforming  into 
citizens  a  numerous  class  of  persons,  who  in 
that  character  would  be  much  more  dangerous 
to  the  peace  and  safety  of  a  large  portion  of 
the  Union  thab  the  few  foreigners  one  of  the 
Slates  might  improperly  naturalize.  The  Con 
stitution,upon  itsadoption, obviously  took  from 
the  States  all  power  by  any  subsequent  legis- 
lation to  introduce  as  a  citizen  into  the  political 
family  of  the  United  States  anyone,  no  matter 
where  he  was  born,  or  what  might  be  his  char- 
acter or  condition;  and  it  gave  to  Congress  the 
power  to  confer  this  character  upon  those  only 
who  were  born  outside  of  the  dominions  of 
the  United  States.  And  no  law  of  a  State, 
therefote,  passed  since  the  Constitution  was 
adopted,  can  give  any  right  of  citizenship  out- 
side of  its  own  territory. 

Aclause,similar  to  the  one  in  the  Constitution, 
in  relation  to  the  rights  and  immunities  of  citi- 
zens of  one  State  in  the  other  States,  was  con- 
tained in  the  Articles  of  Confederation.  But 
there  is  a  difference  of  language,  which  is 
worthy  of  note.  The  provision  in  the  Articles 
of  Confederation  was,  "that  the  free  inhabit- 
ants of  each  of  the  States,  paupers,  vagabonds, 
and  fugitives  from  justice  excepted,  snould  be 
entitled  to  all  the  privileges  and  immunities  of 
free  citizens,  in  the  several  Stales." 

It  will  be  observed,  that  under  this  Confed- 
eration each  State  had  the  right  to  decide  for- 
itself,  and  in  its  own  tribunals,  whom  it  would 
acknowledge  as  a  free  inhabitant  of  another 
state.  The  term  "  free  inhabitant,"  in  the  gen- 
erally of  its  terms,  would  certainly  indude  one 
of  the  African  race  who  had  been  manumitted. 
But  no  example,  we  think,  can  be  found  of  hi& 
admission  to  all  the  privileges  of  citizenship  in 
any  State  of  the  Union  after  these  Articles  were 
formed,  and  while  they  continued  in  force. 
And    notwithstanding  the  generality  of  the 


words  "  free  inhabitants."  it  is  very  clear  that, 
according  to  their  accepted  meaning  in  that 
day,  they  did  not  include  the  African  race, 
whether  free  or  not;  for  the  Slh  section  of  the 
9th  article  provides  that  Congress  should 
have  the  power  "to  agree  upon  the  number  of 
land  forces  to  be  raisM.  and  to  make  requisi- 
tions from  each  State  for  its  quota  in  propor- 
tion to  the  number  of  white  inhabitants  in  sudi 
State,  which  requisition  should  be  binding." 

Words  could  hardly  have  been  used  which 
more  strongly  mark  the  line  of  distinction  be- 
tween the  citizen  and  the  subject — the  free  and 
the  subjugated  races.  The  latter  were  not  even 
counted  when  the  inhabitants  of  a  State  were  V> 
be  embodied  in  proportion  to  its  numbers  for 
the  general  defense.  And  it  cannot  for  a  mo- 
ment be  supposed,  that  a  class  of  persons  thus 
separated  and  rejected  from  those  who  formed 
the  sovereign  tv  of  the  States,  were  yet  intended 
to  be  included  under  the  words  "free  inhabit- 
ants." in  the  preceding  article,  to  whom  priv- 
ileges and  immunities  were  so  carefully  se- 
cured in  every  State. 

But  although  'this  clause  of  the  Articles  of 
Confederation  is  the  same  in  principle  with  that 
Inserted  in  the  Constitution,  yet  the  compre- 
hensive word  "inhabitant,"  which  might  be 
construed  to  include  an  emancipated  slave,  is 
omitted,  and  the  privilege  is  confined  to  "  citi- 
zens "  of  the  Stale.  And  this  alteration  in  words 
would  hardly  have  been  made  unless  a  differ- 
ent meaning  was  intended  to  l>e  conveyed,  or* 
possible  doubt  removed.  The  just  and  fair  in- 
ference is,  that  as  this  privilege  was  about  to 
lie  placed  under  the  protection  of  the  general 
government,  and  the  words  expounded  by  its 
tribunals,  and  all  power  in  relation  to  it  t^en 
from  the  State  and  its  courts,  it  was  deemeJ 
prudent  to  describe  with  precision  and  caution 
the  persons  to  whom  this  high  privilege  was 
given— and  the  word  "citizen"  was  on  Uiat 
account  substituted  for  the  words  "free  inhabit- 
ant." The  word  "citizen  "excluded,  and  no 
doubt  intended  to  exclude,  foreigners  who  h*d 
not  l)ecome  citizens  of  some  one  of  thie  States 
when  the  Constitution  was  adopted;  and  also 
every  description  of  persons  who  were  not  f  ally 
recognized  as  citizens  in  the  several  States. 
This,  upon  any  fair  construction  of  the  instm- 
ments  to  which  we  have  referred,  was  evi- 
dently the  object  and  purpose  of  this  change  of 
words. 

To  all  this  mass  of  proof  we  have  still  to  add, 
that  Congress  has  repeatedly  legislated  upon 
the  same  construction  of  the  Constitution  that 
we  have  given.  Three  laws,  two  of  which  were 
pa-ssed  almost  immediately  after  the  government 
went  into  operation,  will  be  abundantly  suffi- 
cient to  show  this.  The  first  two  are  parlicn- 
larly  worthy  of  notice,  because  many  of  the 
men  who  assisted  in  framing  the  Constitution, 
and  took  an  active  part  in  procuring  its  adop- 
tion, were  then  in  the  halls  of  legislation,  auul 
certainly  understood  what  they  meant  when 
they  used  the  words  ' '  people  of  the  United 
States  "  and  "citizen  "  in  that  well  considered 
instrument. 

The  first  of  these  Acts  is  the  Naturalization 
Law,  which  was  passed  at  the  second  session  of 
the  first  Congress,  March  36, 1790,  and  confloee 
the  right  of  becoming  citizens  "  to  aliens  being 
free  white  persons." 
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Now,  the  Constitution  does  not  limit  the 
power  of  Congress  in  this  respect  to  white  per- 
sons. And  they  may,  if  they  thinlc  proper,  au- 
thorize the  naturalization  of  anyone,  of  any 
color,  who  was  born  under  allegiance  to  anoth- 
er government.  But  the  language  of  the  law 
above  quoted  shows  that  citizenship  at  that 
time  was  perfectly  understood  to  be  confined 
to  the  white  race;  and  that  they  alone  constitut- 
ed the  sovereignty  in  the  government. 

Congress  might,  as  we  oefore  said,  have  au- 
thorized the  naturalization  of  Indians,  because 
they  were  aliens  and  foreigners.  But,  in  Iheir 
then  untutored  and  savage  state,  no  one  would 
have  thought  of  admitting  them  as  citizens  in 
a  civilized  community.  And,  moreover,  the 
atrocities  they  had  but  recently  committed, 
when  they  were  the  allies  of  Great  Britain  in  the 
Revolutionary  War,  were  yet  fresh  in  the  recol- 
lection of  the  people  of  the  United  Stales,  and 
they  were  even  then  guarding  themselves 
against  the  threatened  renewal  of  Indian  hostil- 
ities. Xo  one  supposed  then  that  any  Indian 
would  ask  for,  or  was  capable  of  enjoying,  the 
privileges  of  an  American  citizen,  and  the  word 
"white"  was  not  used  with  any  particular 
reference  to  Ihem. 

Neither  was  it  used  with  any  reference  to 
the  African  race  imported  into*r  born  in 
this  country;  because  Congress  had  no  power 
to  naturalize  them,  and  therefore  there  was  no 
necessity  for  using  particular  words  to  exclude 
them. 

It  would  seem  to  have  been  used  merely  be- 
cause it  followed  out  the  line  of  division  which 
the  Constitution  has  drawn  between  the  citi- 
zen race,  who  formed  and  held  the  govern- 
ment, and  the  African  race,  which  they lield  in 
subjection  and  slavery,  and  governed  at  their 
own  pleasure. 

Another  of  the  early  laws  of  which  we  have 
8poken,i8tbe  first  Mflitia  Law,  which  was  passed 
in  1*^3,  at  the  first  session  of  the  second  Con- 
gress. The  language  of  this  law  is  equally 
plain  and  significant  with  the  one  just  men- 
tioned. It  directs  that  every  "free  able-bodied 
white  male  citizen"  shall  be  enrolled  in  the 
militia.  The  word  "  white  "  is  evidently  used 
to  exclude  the  African  race,  and  the  word 
"  citizen  "  to  exclude  unnaturalized  foreigners, 
the  latter  forming  no  part  of  the  sovereignty ; 
owing  it  no  allegiance,  and  therefore  under  no 
obligation  to  defend  it.  The  African  race, 
however,  bom  in  the  country,  did  owe  alle- 
giance to  the  government,  whether  they  were 
slave  or  free;  but  it  is  repudiated,  and  re- 
jected from  the  duties  and  obigations  of  citizen- 
ship in  marked  language. 

The  third  Act  to  which  we  have  alluded  is 
even  still  more  decisive ;  it  was  passed  as  late  as 
1818(2  Stat.,  809),  and  it  provides:  "That 
from  and  after  the  termination  of  the  war  in 
which  the  United  States  are  now  engaged  with 
Oreat  Britain,  it  shall  not  be  lawful  to  employ, 
on  board  of  any  public  or  private  vessels  of  the 
United  States,  any  person  or  persons  except 
citizens  of  the  United  States,  or  persons  of 
color,  natives  of  the  United  States. 

Here  the  line  of  distinction  is  drawn  in  ex- 
press words.  Persons  of  color,  in  the  judg- 
ment of  Congress,  were  not  included  in  the 
word  "  citizens,"  and  they  are  described  as  an- 
other and  different  class  of  persons,  and  author- 
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ized  to  be  employed,  if  born  in  the  United 
States. 

And  even  as  late  as  1820  (chap.  104.  sec.  8), 
in  the  charter  to  the  City  of  Washington,  the 
Corporation  is  authorized  "to  restrain  and  pro- 
hibit the  nightly  and  other  disorderly  meetings 
of  slaves,  irree  negroes,  and  mulattoes,"  thus 
associating  them  together  in  its  legislation ;  and 
after  prescribing  the  punishment  that  mar  bo 
inflicted  on  the  slaves,  proceeds  in  the  follow 
ing  words:  "  And  to  punish  such  free  negroes 
and  mulattoes  by  penalties  not  exceeding  twenty 
dollars  for  any  one  offense;  and  in  case  of  the 
inability  of  any  such  free  negro  or  mulatto  to 
pay  any  such  penalty  and  cost  thereon,  to 
cause  him  or  her  to  be  confined  to  labor 
for  any  time  not  exceeding  six  calendar 
months."  And  in  a  subsequent  part  of  the 
same  section,  the  Act  authorizes  the  Corpora- 
tion "  to  prescribe  the  terras  and  conditions 
upon  which  free  negroes  and  mulattoes  may  re- 
side in  the  city." 

This  law,  like  the  laws  of  the  States,  shows 
that  this  class  of  persons  were  governed  by 
special  legislation  airected  expressly  to  them, 
and  always  connected  with  provisions  for  the 
goverhment  of  slaves,  and  not  with  those  for 
the  government  of  free  white  citizens.  And 
after  such  an  uniform  course  of  legislation  as 
we  have  stated,  by  the  Colonies,  by  the  States, 
and  by  Congress,  running  through  a  period  of 
more  than  a  century,  it  would  seem  that  to  call 
persons  thus  marked  and  stigmatized,  "citi- 
izens"  of  the  United  States,  "  fellow-citizens." 
a  constituent  part  of  the  sovereignty,  would  be 
an  abuse  of  terms,  and  not  calculated  to  exalt 
the  character  of  an  American  citizen  in  the 
eyes  of  other  nations. 

The  conduct  of  the  Executive  Department 
of  the  government  has  been  in  perfect  harmony 
upon  this  subject  with  this  course  of  legislation. 
The  question  was  brought  ofHcially  before  the 
late  William  Wirt,  when  he  was  the  Attorney- 
General  of  the  United  States,  in  1831,  and  he 
decided  that  the  words  ' '  citizens  of  the  United 
States "  were  used  in  the  Acts  of  Congress  in 
the  same  sense  as  in  the  Constitution;  and  that 
free  persons  of  color  were  not  citizens,  within 
the  meaning  of  the  Constitution  and  laws;  and 
this  opinion  has  been  confirmed  by  that  of  the 
late  Attorney-General,  Caleb  Cusbing,  in  a  re- 
cent case,  and  acted  upon  by  the  Secretary  of 
State,  who  refused  to  ^ant  passports  to  them 
as  "citizens  of  the  United  States." 

But  it  is  said  that  a  person  may  be  a  citi- 
zen, and  entitled  to  that  character,  although  he 
does  not  possess  all  the  rights  which  may  be- 
long to  other  citizens;  as,  for  example,  the  right 
to  vote,  or  to  hold  particular  offices;  and  that 
vet,  when  he  goes  into  another  State,  he  is  en- 
titled to  be  recognized  there  as  a  citizen,  al- 
though the  State  may  measure  his  rights  by  the 
rights  which  it  allows  to  persons  of  a  like 
character  or  class,  resident  in  the  State,  and  re- 
fuse to  him  the  full  rights  of  citizenship. 

This  argument  overlooks  the  language  of  the 
provision  in  the  Constitution  of  which  we  are 
speaking. 

Undoubtedly,  a  person  may  be  a  citizen,  that 
is,  a  member  of  the  community  who  form  the 
sovereignty,  although  he  exercises  no  share  of 
the  poutical  power,  and  is  incapacitated  from 
holding  particular  oflices.     Women  and  min- 

707 


Digitized  by 


Google 


S93-«33 


SUPUSMK  COOHT  OF  THB  UmiTBO  STATK«. 


Dkc.  Tkbii, 


OK,  'who  form  a  part  of  the  political  family, 
<?aimot  vote;  and  wlien  a  property  qualification 
is  required  to  vote  or  Iiold  a  particular  otflce, 
those  who  have  not  the  necessary  qualification 
cannot  vote  or  bold  the  office,  yet  they  are  citi- 
izens. 

So,  too,  a  person  may  be  entitled  to  vote  by  the 
law  of  the  State,  who  is  not  a  citizen  even  of 
the  State  itself.  And  in  some  of  the  States  of 
the  Union  foreigners  not  naturalized  are  al- 
lowed to  vote.  And  the  State  may  give  the 
right  to  free  negroes  and  mulattoes,  but  that 
does  not  make  them  citizens  of  the  State,  and 
still  less  of  the  United  States.  And  the  pro- 
vision in  the  Constitution  giving  privileges  and 
immunities  in  other  States,  does  not  apply  to 
them. 

Neither  does  it  apply  to  a  person  who,  being 
the  citizen  of  a  Slate,  migrates  to  another 
State.  For  then  he  twcomes  subject  to  the 
laws  of  the  State  in  which  he  lives,  and  he  is 
n<i  longer  a  citizen  of  the  State  from  which  he 
removed.  And  the  8tat«  in  which  he  resides 
may  then,  unquestionably,  determine  his  ttatus 
or  condition,  and  place  him  among  the  class  of 
persons  who  are  not  recognized  as  citizens,  but 
belong  to  an  inferior  and  subject  r<tee;  and 
may  deny  him  the  privileges  and  immunities 
enjoyed  by  its  citizens. 

But  so  far  as  mere  rights  of  person  are  con- 
cerned, the  provision  in  question  is  confined  to 
citizens  of  a  State  who  are  temporarily  in  an- 
other State  without  taking  up  their  residence 
there.  It  gives  ttiem  no  political  rights  in  the 
Ftate  88  to  voting  or  holding  offlce.or  in  any  other 
ri!8pcct.  For  a  citizen  of  one  State  has  no  right 
to  participate  in  the  government  of  another. 
But  if  he  ranks  as  a  citizen  of  the  State  to 
which  he  belongs,  within  the  meaning  of  the 
Constitution  of  the  United  States,  then,  when- 
ever be  goes  into  another  State,  the  Constitu- 
tion clothes  him,  as  to  the  rights  of  person, 
with  all  the  privileges  and  immunities  whicli 
belong  to  citizens  of  the  State.  And  if  persons 
of  the  African  race  are  citizens  of  a  state,  and 
of  the  United  States,  they  would  be  entitled  to 
ail  of  these  privileges  ana  immunities  in  every 
State,  and  the  State  could  not  not  restrict  them'; 
for  tiiey  would  hold  these  privileges  and  im- 
munities, under  the  paramount  authority  of 
the  Federal  Qovernment.  and  its  courta  would 
lie  bound  to  maintain  and  enforce  them,  the 
Constitntion  and  laws  of  the  State  to  the  con- 
trary notwithstanding.  And  if  the  State  could 
limit  or  restrict  them,  or  place  the  party  in  an 
inferior  grade,  this  clause  of  the  Constitution 
wotild  be  unmeaning,  and  could  have  no  opera- 
tion; and  would  give  no  rights  to  the  citizen 
when  in  another  State.  He  would  have  none  but 
what  the  Stale  itself  chose  to  allow  him.  This 
is  evidently  not  the  construction  or  meaning  of 
the  clause  in  question.  It  guaranties  rights  to 
the  citizen,  and  the  State  cannot  withold  them. 
And  these  rights  are  of  a  character  and  would 
lead  to  consequences  which  make  it  absolutely 
certain  that  the  African  race  were  not  included 
under  the  name  of  citizens  of  a  State,and  were 
not  in  the  contemplation  of  the  framers  of  the 
Constitution  when  these  privileges  and  immu 
nities  were  provided  for  the  protection  of  the 
citizen  in  other  States. 

The  case  of  Legrand  v.  DarnaU,  2  Pet.,  664, 
has  been  referred  to  for  the  purpose  of  showing 
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that  this  court  has  decided  that  the  descendant 
of  a  slave  may  sue  as  a  citizen  in  a  court  of 
the  United  States;  but  the  case  itself  shows  thai 
the  question  did  not  arise  and  could  not  have 
arisen  in  the  case. 

It  appears  from  the  report  that  Damall  wis 
born  in  Maryland,  and  was  the  son  of  a  white 
man  by  one  of  his  slaves,  and  his  father  exe- 
cuted certain  instruments  to  manumit  him,  and 
devised  to  him  some  landed  property  in  iht 
State.  This  property  Darnall  afterwards  s<tld 
to  Legrand,  the  appellant,  who  gave  his  notes 
for  the  purchase  money.  But  b«:oming  afte- 
wards  apprehensive  that  the  appellee  had  not 
been  emancipated  according  to  the  laws  of 
Maryland,  he  refused  to  pay  the  notes  until  he 
could  be  better  satisfied  as  to  Damall's  right 
to  convey.  Damall,  in  the  meantime,  had 
taken  up  his  residence  in  Pennsylvania,  and 
brought  suit  on  the  notes  and  recovered 
judgment  in  the  Circuit  Court  for  the  District 
of  Maryland. 

The  whole  proceeding,  as  appears  by  the  re- 
port, was  an  amicable  one ;  L^rand  being  per 
fectly  willing  to  pay  the  money,  if  he  could 
obtam  a  title,  and  Darnall  not  wishing  him  to 
pay  unless  he  could  make  him  a  good  one.  In 
point  of  fact,  the  whole  proceeding  was  under 
the  direction  of  the  counsel  who  argued  the 
case  for  the  appellee,  who  was  (be  mutual 
friend  of  the  parties,  and  confided  in  by  both  of 
them,  and  whose  only  object  was  to  have  the 
rights  of  both  parties  established  by  judicial 
decision  in  the  most  speedy  and  least  expen- 
sive manner. 

Legrand,  therefore,  raised  no  objection  to  the 
jurisdiction  of  the  court  in  the  suit  at  law,  be- 
cause he  was  himself  ansious  to  obtain  the 
judgment  of  the  court  upon  his  title.  Conxe 
quently,  there  was  nothing  in  the  record  before 
the  court  to  show  that  Darnall  was  of  African 
descent,  and  the  usual  judgment  and  award  of 
execution  was  entered.  And  Legrand  there- 
upon filed  his  bill  on  the  equity  side  of  the  Cir- 
cuit Court,  stating  that  Damall  was  bom  t 
slave,  and  had  not  been  legally  emancipated, 
and  could  not,  therefore,  take  the  land  devised 
to  him,  nor  make  Legrand  a  good  title;  and 
praying  an  injunction  to  restrain  Damall  from 
proceeding  to  execution  on  the  judgment, 
which  wa!<  granted.  Damall  answered,  aver- 
ring in  his  answer  that  he  was  a  free  man,  and 
capable  of  conveying  a  good  title.  Testimony 
Kaa  taken  on  this  poin^  and  ot  the  hearing  the 
Circuit  Court  was  of  opinion  that  Darnall 
was  a  free  man  and  his  title  g|ood,  and  db 
solved  the  injunction  and  dismissed  the  bill; 
and  that  decree  was  affirmed  here,  upon  the  ap- 
peal of  Legrand. 

Now,  it  is  difficult  to  imagine  how  any  ques- 
tion about  the  citizenship  of  Damall,  or  his 
right  to  sue  in  that  character,  can  be  supposed 
to  have  arisen  or  been  decided  in  that  case.  The 
fact  that  he  was  of  African  descent  was 
first  brought  before  the  court  upon  the  bill  in 
equity.  The  suit  at  law  had  then  passed  into 
judgment  and  award  of  execution,  and  the 
Circuit  Court,  as  a  court  of  law,  had  no  IcHig- 
er  any  authority  over  it.  It  was  a  valid  sod 
legal  judgment,  which  the  court  that  rendered 
it  had  not  the  power  to  reverse  or  set  aside. 
And  unless  it  bad  jurisdiction  as  a  coari  of 
equity  to  restrain  him  from  using  its  prooe«  as 

60  U.S. 


Digitized  by 


Google 


1854 


Drbd  Scott  v.  Sandford.  " 


893-68S 


a  court  of  law,  Daraall,  if  he  thought  proper, 
would  have  been  at  liberty  to  pn)ceed  on  his 
judgment,  and  compel  the  payment  of  (he 
money,  although  the  allegations  in  the  bill 
were  true,  and  he  was  incapable  of  making  a 
title.  No  other  court  could  have  enjoined  him, 
for  certainly  no  State  equity  cotirt  could  inter- 
fere in  that  way  with  the  judgment  of  a  circuit 
court  of  the  United  States. 

But  the  Circuit  Court,  as  a  court  of  equity 
certainly  had  equity  jurisdiction  over  its  own 
judgment  as  a  court  of  law,  without  regard  to 
the  character  of  the  parties;  and  had  not  only 
the  right,  but  It  was  its  duty — no  matter  who 
were  the  parties  in  the  judgment — to  prevent 
them  from  proceeding  to  enforce  it  by  execu- 
tion, if  the  court  was  satisfied  that  the  money 
w.is  not  justly  and  equitably  due.  The  ability 
of  Damall  to  convey  did  not  depend  upon  his 
citizenship,  but  upon  bis  title  to  freedom.  And 
if  he  was  free,  he  could  hold  and  convey  prop- 
erty, by  the  laws  of  Maryland,  although  he  was 
not  a  citizen.  But  if  he  was  by  law  still  a 
slave,  he  could  not.  It  was,thereiore,the  duty 
of  the  court,  sitting  as  a  court  of  equity  in  the 
latter  case,  to  prevent  him  from  using  its  proc 
ess,  as  a  court  of  common  law,  to  compel  the 
payment  of  the  purchase  money,  when  it  was 
evident  that  the  purchaser  must  lose  the  land. 
But  if  he  was  free,  and  could  make  a  title, 
it  was  equally  the  duty  of  the  court  not  to  suf- 
fer Legrand  to  keep  the  land,  and  refuse  the 
payment  of  the  money,  upon  the  ground  that 
Durnall  was  incapable  of  suing  or  being  sued 
as  a  citizen  in  a  court  of  the  United  States. 
The  character  or  citizenship  of  the  parlies  had 
no  connection  with  the  question  of  jurisdiction, 
and  the  matter  in  dispute  had  no  relation  to 
the  citizenship  of  Damall.  Nor  is  such  a  ques- 
tion alluded  to  in  the  opinion  of  the  court. 

Besides,  we  are  by  no  means  prepared  to  say 
that  there  are  not  many  cases,  civil  as  well  as 
criminal,  in  which  a  circuit  court  of  the  United 
States  may  exercise  jurisdiction,  although  one 
of  the  African  race  is  a  party;  that  broad 
question  is  not  before  the  court.  The  ques- 
tion with  which  we  are  now  dealing  is,  whether 
a  person  of  the  African  race  can  be  a  cii  izen  of 
the  United  States,  and  become  thereby  entitled 
to  a  special  privilege,  by  virtue  to  his  title  to 
that  character,  and  which,  under  the  Constitu- 
tion, no  one  but  a  citizen  can  claim.  It  is  man- 
ifeit  that  the  case  of  Legrand  v.  Damall  has  no 
bearing  on  that  question,  and  can  have  no  ap- 
plication to  the  case  now  before  the  court. 

This  case,  however,  strikingly  illustrates  the 
consequences  that  would  follow  the  construc- 
tion of  the  Constitution  which  would  give  the 
power  contended  for,  to  a  State.  It  would,  in 
effect,  give  it  also  to  an  individual.  For  if  the 
father  of  jroung  Damall  had  manumitted  him 
in  his  lifetime,  and  sent  bim  to  reside  in  a  State 
which  recognized  him  as  a  citizen,  he  might 
have  visited  and  sojourned  in  Maryland  when 
he  pleased,  and  as  long  as  he  pleas<!d,  as  a 
citizen  of  the  United  States;  and  the  state,  offi- 
cers and  tribunals  would  be  oompelled,  by  the 
parumount  authority  of  the  Constitution,  to  re- 
ceive him  and  treat  him  as  one  of  its  citizens, 
exempt  from  the  laws  and  police  of  the  state 
in  relation  to  a  person  of  that  description,  and 
all'tw  him  to  enjoy  all  the  rights  and  privileges 
of  citizenship,  without  respect  to  the  laws  of 
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Maryland,  although  such  laws  were  deemed  by 
it  absolutely  cs.sential  to  its  own  safety. 

The  only  two  provisions  which  point  to  them 
and  include  them,  treat  them  as  property,  and 
make  it  the  duty  of  the  government  to  protect 
it;  no  other  power,  in  relation  to  this  race,  is 
to  be  found  in  the  Constitution ;  and  as  it  is  a 
government  of  special,  delegated  powers,  no 
authority  l)eyond  these  two  provisions  can  be 
constitutionally  exercised.  The  Government 
of  the  United  States  had  no  right  to  interfere 
for  any  other  purpose  but  that  of  protecting 
the  rights  of  the  owner,  leaving  it  altogether 
with  the  several  States  to  deal  with  this  race, 
whether  emancipated  or  not,  as  each  State  may 
think  justice,  humanity,  and  the  interests  and 
safety  of  society,  require.  The  States  evident- 
ly intended  to  reserve  this  power  exclusively  to 
themselves. 

No  one,  we  presume,  supposes  that  any 
change  in  public  opinion  or  feeling,  in  relation 
to  this  unfortunate  race,  in  the  civilized  nations 
of  Europe  or  in  this  country,  should  induce 
the  court  to  give  to  the  words  of  the  Constitu- 
tion a  more  liberal  construction  in  their  favor 
than  they  were  intended  to  bear  when  the  in- 
strument Was  framed  and  adopted.  Such  an 
argument  would  be  altogether  inadmissible  in 
any  tribunal  called  ou  to  interpret  it.  If  any 
of  its  provisions  are  deemed  unjust,  there  is  a 
mode  prescribed  in  the  instrument  itself  by 
which  it  may  be  amended ;  but  while  it  re- 
mains unaltered,  it  must  be  construed  now  as 
it  was  understood  at  the  time  of  its  adoption. 
It  is  not  only  the  same  in  word8,  but  the  same 
in  meaning,  and  delegates  the  same  powers  to 
the  government,  and  reserves  and  secures  the 
same  rights  and  privileges  to  the  citizen;  and 
as  long  as  it  continues  to  exist  in  its  present 
form.  It  speaks  not  onlj'  in  the  same  words, 
but  with  the  same  meaning  and  intent  with 
which  it  spoke  when  it  came  from  the  bands 
of  its  f  ramers,  and  was  voted  on  and  adopte<l 
by  the  people  of  the  United  States.  Any  other 
rule  of  construction  would  abrogate  the  ju- 
dicial character  of  this  court,  and  make  it  the 
mere  reflex  of  the  popular  opinion  or  pa-ssion 
of  the  day.  This  court  was  not  created  by  the 
Constitution  for  such  purposes.  Higher  and 
graver  trusts  have  been  confided  to  it.  and  it 
must  not  falter  in  the  path  of  duty. 

What  the  construction  was  at  that  time,  we 
think  can  hardly  admit  of  doubt.  We  have 
the  language  of  "the  Declaration  of  Independ- 
ence and  of  the  Articles  of  Confederation,  in 
addition  to  the  plain  words  of  the  Constitution 
itself;  we  have  the  legislation  of  the  different 
Slates,  before,  aliout  the  time,  and  since  the 
Constitution  was  adopted:  we  have  the  legisla- 
tion of  Congress,  from  the  time  of  its  adoption 
to  a  recent  iieriod;  and  we  have  the  constant 
and  uniform  action  of  the  Executive  Depart- 
ment, all  concurring  together,  and  leading  to 
the  same  result.  And  if  anything  in  relation 
to  the  construction  of  the  Constitution  can  be 
regarded  as  settled,  it  is  that  which  we  now 
give  to  the  word  "citizen"  and  the  word 
•'people." 

And  upon  a  full  and  careful  consideration 
of  the  subject,  the  court  is  of  opinion  that, 
upon  the  facts  stated  in  the  plea  in  abatement, 
Dred  Scott  was  not  a  citizen  of  Missouri  with- 
in the  meaning  of   the   Constitution  of  tlie 
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tlaited  States,  and  not  entitled  as  such  to  sue 
in  its  courts;  and,  consequently,  that  the  Cir- 
cuit Court  had  no  jurisdiction  of  the  case,  and 
that  the  judgment  on  the  plea  in  abatement  is 
erroneous. 

We  are  aware  that  doubts  are  entertained 
by  some  of  the  members  of  the  court,  whether 
tlie  plea  in  abatement  is  legally  before  the 
cuurt  upon  this  writ  of  error;  but  if  that  plea 
in  regarded  as  waived,  or  out  of  the  case  upon 
anj[  other  ground,  yet  the  question  as  to  the 
jurisdiction  of  the  Circuit  Court  is  presented 
on  the  face  of  the  bill  of  exception  itself, 
taken  by  the  plaintiff  at  the  trial;  for  he  ad- 
mits that  he  and  his  wife  were  born  slaves,  but 
endeavors  to  mak6  out  his  title  to  freedom  and 
citizenship  by  showing  that  they  were  taken 
by  their  owner  to  certain  places,  hereinafter 
niuntioned,  where  slavery  could  not  by  lawex- 
i»t,  and  that  they  thereby  became  free,  and 
upon  their  return  to  Missouri  became  citizens 
of  that  SUte. 

Now,  if  the  removal  of  which  he  speaks  did 
not  give  them  their  freedom,  then  by  his  own 
admission  he  is  still  a  slave;  and  whatever 
opinions  may  be  entertained  in  favor  of  the 
citizenship  of  a  free  person  of  the  African 
race,  no  one  supposes  that  a  slave  is  a  citizen 
of  the  State' or  of  the  United  States.  If,  there- 
fore, the  acts  done  by  his  owner  did  not  make 
them  free  persons,  he  is  still  a  slave,  and  cer- 
tainly incapable  of  suing  in  the  character  of  a 
citizen. 

The  principle  of  law  is  too  well  settled  to  be 
disputed,  that  a  court  can  give  no  judgment 
for  either  parly,  where  it  has  no  jurisdiction ; 
and  if,  upon  the  showing  of  Scott  himself,  it 
appeared  that  he  was  still  a  slave,  the  case 
ought  to  have  been  dismissed,  and  the  judg- 
ment again&t  him  and  in  favor  of  the  defend- 
ant for  costs,  is,  like  that  on  the  plea  in  abate- 
ment, erroneous,  and  the  suit  ought  to  have 
been  dismissed  by  the  Circuit  Court  for  want 
of  jurisdiction  in  that  court. 

But,  before  we  proceed  to  examine  this  part 
of  the  case,  it  may  be  proper  to  notice  an  objec- 
tion taken  to  the  judicial  authority  of  this  court 
to  decide  it ;  and  it  has  been  saici,  that  as  this 
court  has  decided  against  the  -jurisdiction  of 
the  Circuit  Court  on  the  plea  in  abatement,  it 
has  no  right  to  examine  any  question  presented 
by  the  exception ;  and  that  anything  it  may  sav 
uijon  tliat  part  of  the  case  will  be  extrajudi- 
cial, and  mere  obiUr  dicta. 

Tills  is  a  manifest  mistake;  there  can  t>e  no 
doubt  as  to  the  jurisdiction  of  this  court  to  re- 
vise the  judgment  of  a  circuit  court,  and  to  re- 
vi  ree  it  for  any  error  apparent  on  the  record, 
whether  it  be  the  error  of  giving  judgment  in 
a  cast  over  which  it  had  no  juriMiction,  or  any 
other  material  error;  and  this,  too,  whether 
there  is  a  plea  in  abatement  or  not. 

The  objection  appears  to  have  arisen  from 
confoundmg  writs  of  error  to  a  state  court, 
with  writs  of  error  to  a  circuit  court  of  the 
United  States.  Undoubtedly,  upon  a  writ  of 
error  to  a  state  court,  unless  the  record  shows 
a  case  tliat  gites  jurisdiction,  the  case  must  be 
dismissed  for  want  of  jurisdiction  in  this  court. 
And  if  it  is  dismissed  on  that  ground,  we  have 
no  right  to  examine  and  decide  upon  any  ques- 
tion presented  by  the  bill  of  exceptions,  or  any 
other  part  of  the  record.    But  writs  of  error  to 
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a  state  court,  and  to  a  circuit  court  of  the 
United  States,  are  regulated  by  different  laws, 
and  stand  upon  entirely  different  principles. 
And  in  a  writ  of  error  to  a  circuit  court  of  the 
United  States,  the  whole  record  is  before  this 
court  for  examination  and  decision;  and  if  the 
sum  in  controversy  is  large  enough  to  give  ju- 
risdiction, it  is  not  only  the  right,  but  it  is  the 
judicial  duty  of  the  court,  to  examine  the 
whole  case  as  presented  by  the  record ;  and  if 
it  appears  upon  its  face  that  any  material  error 
or  errors  have  lieen  committed  by  the  court 
below,  it  is  the  duty  of  this  court  to  reverse 
the  judgment,  and  remand  the  case.  And  cer- 
tainly an  error  in  passing  a  judgment  upon  the 
merits  in  favor  of  either  party,  in  a  case  which 
it  was  not  authorized  to  try,  and  over  which  it 
had  no  jurisdiction,  is  as  grave  an  error  as  a 
court  can  commit. 

The  plea  in  abatement  is  not  a  plea  to  the 
jurisdiction  of  this  court,  but  to  the  jurisdiction 
of  the  Circuit  Court.  And  it  appears  by  the 
record  before  us,  that  the  Circuit  Court  com- 
mitted an  error,  in  deciding  that  it  had  juris- 
diction, upon  the  facts  in  the  case,  admitted 
by  the  pleadings.  It  is  the  duty  of  the  appel- 
late tribunal  to  correct  this  error;  but  thatcoukl 
not  be  done  by  dismissing  the  case  for  want  of 
jurisdiction  here — for  that  would  leave  the  er- 
roneous judgment  in  full  force,  and  the  injured 
party  without  remedy.  And  the  appellate  court, 
therefore,  exercises  the  power  fnr  which  alone 
appellate  courts  are  ctmstitnted,  by  reversing 
the  judgment  of  the  court  below  for  this  error. 
It  exercises  its  proper  and  appropriate  juris- 
diction over  the  judgment  and  proceedings  of 
the  Circuit  Court.as  they  appear  upon  the  rec 
ord  brought  up  by  the  writ  of  error. 

The  correction  of  one  error  in  the  court  betow 
does  not  deprive  the  appellate  court  of  the 
power  of  examining  further  into  the  record. 
and  correcting  any  other  material  errors  which 
may  have  Men  committed  by  the  inferior 
court.  There  is  certainly  no  rule  of  law — nor 
any  practice — nor  any  decision  of  a  court — 
which  even  questions  this  power  in  the  appel- 
late tribunal.  On  the  contrary,  it  is  the  daily 
practice  of  this  court,  and  of  all  appellate 
courts  where  they  reverse  the  judgment  of  an 
inferior  court  for  error,  to  correct  by  its  opin- 
ions whatever  errors  may  appear  on  the  record 
material  to  the  case;  and  they  have  always  held 
it  to  be  their  duty  to  do  so  where  the  silence  of 
the  court  might  lead  to  misconstruction  or  fut- 
ure controversy,  and  Uie  point  has  been  relied 
on  by  either  side,  and  argued  before  the  court. 

In  the  case  before  us,  we  have  already  de- 
cided that  the  Circuit  Court  erred  in  deciding 
that  it  had  jurisdiction  upon  the  facts  admitted 
by  the  pleadings.  And  it  appears  that,  in  the 
further  progress  of  the  case,  it  acted  upon  the 
erroneous  principle  it  had  decided  on  the  plead- 
ings, and  gave  judgment  for  the  defendant, 
where,  upon  the  facts  admitted  in  the  excep- 
tion, it  had  no  jurisdiction. 

We  are  at  a  loss  to  understand  upon  'what 
principle  of  law,  applicable  to  appellate  juris- 
diction, it  can  be  supposed  that  this  court  has 
not  judicial  authority  to  correct  the  last  nnen- 
tioned  error  because  they  had  before  corrected 
the  former;  or  by  what  process  of  reasoning 
itcan  be  made  out,  that  theerrorof  an  inferior 
court  in  actually  pronouncing  judgment  for  one 
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of  the  parties,  in  a  case  in  whicli  it  bod  no 
jurisdiction,  cannot  be  looked  into  or  corrected 
by  tbis  court,  because  we  have  decided  a  similar 
question  presented  in  the  pleadings.  The  last 
point  is  distinctly  present«l  by  the  facts  con- 
tained in  the  plaintiff's  own  biji  of  exceptions, 
which  he  himself  brinjts  here  by  this  writ  of 
•error.  It  was  the  point  which  chiefly  occupied 
the  attention  of  the  counsel  on  both  sides  in  the 
argument — and  the  judgment  which  this  court 
must  render  upon  both  errors  is  precisely  the 
same.  It  must,  in  each  of  them,  exercise  juris 
diction  over  the  judgment,  and  reverse  it  for 
the  errors  committed  oy  the  court  below;  and 
issue  a  mandate  to  the  Circuit  Court  to  conform 
its  judgment  to  the  opinion  pronounced  by  this 
court,  by  dismissing  the  case  for  want  of  juris- 
diction m  the  Circuit  Court.  This  is  the  con- 
stant and  invariaDle  practice  of  this  court  where 
it  reverses  a  judgment  for  want  of  lurisdiction 
in  the  Circuit  Court. 

It  can  scarcely  be  necessary  to  pursue  such 
a  question  further.  The  want  of  jurisdiction 
in  the  court  below  may  appear  on  the  record 
without  any  plea  in  abatement.  This  is  fa- 
miliarly the  case  where  a  court  of  chancery  has 
exercised  jurisdiction  in  a  case  where  the  plaint- 
iff had  a  plain  and  adequate  remedy  at  law, 
and  it  so  appears  by  the  transcript  when  brought 
here  by  appeal.  So,  also,  where  it  appears  that 
a  court  of  admiralty  has  exercised  jurisdiction 
in  a  case  belonging  exclusively  ,to  a  court  of 
•common  law.  In  these  coses  there  is  no  plea 
in  abatement.  And  for  the  same  reason,  and 
upon  the  same  principles,  where  the  defect  of 
Jurisdiction  is  patent  on  the  record,  this  court 
IS  bound  to  reverse  the  judgment,  although  the 
defendant  has  not  pleaded  in  abatement  to  the 
jurisdiction  of  the  inferior  court. 

The  cases  of  Jackson  v.  Ashton,  8  Pet.,  148, 
and  of  Capron  v.  Van  Noorden,  2  Cranch,  126, 
to  which  we  have  referred  in  a  previous  part  of 
this  opinion,  are  directly  in  point.  In  the  last 
mentioned  case,  Capron  brought  an  action 
aeainst  Van  Noorden  in  a  circuit  court  of  the 
iTnited  States,  without  showing,  by  the  usual 
averments  of  citizenship,  that  the  court  had 
■  Jurisdiction.  There  was  noplea  in  abatement  put 
In,  and  the  parties  went  to  trial  upon  the  merits. 
The  court  gave  j  udgmen  t  in  favor  of  the  defend  • 
«nt  with  costs.  The  plaintiff  thereupon  brought 
his  writ  of  error.and  this  court  reversed  the  judg- 
ment given  in  favor  of  the  defendant,  and  re- 
manded the  case  with  directions  to  dismiss  it, 
because  it  did  not  appear  by  the  transcript  that 
the  Circuit  Court  had  jurisdiction. 

The  case  before  us  still  more  strongly  im- 
poses upon  this  court  the  duty  of  examining 
whether  the  court  below  has  not  committed  an 
«rror,  in  taking  jurisdiction  and  giving  a  iudj;- 
ment  for  costs  in  favor  of  the  defendant;  for  in 
Capron  v.  Van  Noorden  tlie  judgment  was  re- 
versed, because  it  did  not  appear  that  the  par- 
ties were  citizens  of  different  States.  Thev  might 
or  might  not  be.  But  in  this  case  it  does  ap- 
pear that  the  plaintiff  was  born  a  slave;  and  if 
the  facts  upon  which  he  relies  have  not  made 
him  free,  then  it  appears  affirmatively  on  tlie 
record  that  he  isnota  citizen,  and  consequently 
his  suit  against  Sandford  was  not  a  suit  between 
citizens  of  different  States,  and  the  court  had 
no  authorl^  to  pass  any  judgment  between  the 
parties.  The  suit  ought,  in  this  view  of  it,  to 
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have  been  dismissed  by  the  Circuit  Court,  and 
its  iudgment  in  favor  of  Sandford  is  erroneous, 
and  must  be  reversed. 

It  is  true  that  the  result  either  way,  by  dis- 
missal or  by  a  judgment  for  the  defendant, 
makes  very  Utile,  if  any  difference  in  a  pe- 
cuniary or  personal  point  of  view  to  either 
party.  But  the  fact  that  the  result  would  be  very 
nearly  the  same  to  the  parties  in  either  form  of 
jud^ent,  would  not  justify  this  court  in  sanc- 
tioning an  error  in  the  judgment  which  is  pat- 
ent on  the  record,  and  which,  if  sanctioned, 
might  be  drawn  into  precedent,  and  lead  to  seri- 
ous mischief  and  injustice  in  some  future  suit. 

We  proceed,  therefore,  to  inquire  whether 
the  facts  relied  on  by  the  plaintiff  entitled  him 
to  his  freedom. 

The  case,  as  he  himself  states  it,  on  the  rec- 
ord, brouj^ht  here  by  his  writ  of  error,' is  this: 

The  plaintiff  was  a  negro  slave,  l)elonging  to 
Dr.  Emerson,  who  was  a  surgeon  in  the  Army 
of  the  United  Slates.  In  the  year  1834,  he  took 
the  plaintiff  from  the  State  of  Missouri  to  the 
military  post  at  Rock  Island,  in  the  State  of 
Illinois,  and  held  him  there  as  a  slave  until  the 
month  of  April  or  May,  1836.  At  the  time 
last  mentioned,  said  Dr.  Emerson  removed  the 
plaintiff  from  said  military  post  at  Rock  Island 
to  the  military  post  at  Fort  Snelling,  situate  on 
the  west  bank  of  the  Mississippi  River,  in  the 
Territory  known  as  Upper  Louisiana,  acquired 
by  the  United  States  of  France,  and  situate 
north  of  the  latitude  of  thirtj'six  degrees  thirty 
minutes  north,  and  north  of  the  State  of  Mis* 
souri.  Said  Dr.  Emerson  held  the  plaintiff  in 
slavery  at  said  Fort  Snelling,  from  said  last 
mentioned  date  until  the  year  1838. 

In  the  year  1835,  Harriet,  who  is  named  in  the 
second  count  of  the  plaintiff's  declaration,  was 
a  negro  slave  of  Major  Taliaferro,  who  belonged 
to  the  Army  of  the  United  Stales.  In  that 
year,  1635,  said  Major  Taliaferro  took  said 
Harriet  to  said  Fort  Snelling,  a  military  post,  sit- 
uated as  hereiul)efore  stated,  and  kept  her  there 
as  a  slave  until  the  year  1836,  and  then  sold 
and  delivered  her  as  a  slave,  at  said  Fort  Snell- 
ing, unto  the  said  Dr.  Emerson  hereinbefore 
named.  Said  Dr;  Emerson  held  said  Harriet 
in  slavery  at  said  Fort  Snelling,  until  the  year 
1838. 

In  the  year  1836,  the  plaintiff  and  Harriet  in- 
termarried, at  Fort  Snelling,  with  the  consent 
of  Dr.  Emerson,  who  then  claimed  to  be  their 
master  and  owner.  Eliza  and  Lizzie,  named 
in  the  third  count  of  the  plaintiff's  declaration, 
are  the  fruit  of  that  marriage.  Eliza  is  al>out 
fourteen  years  old,  and  was  born  on  board  the 
steamboat  Olpsey,  north  of  the  north  line  of 
the  Slate  of  Missouri,  and  upon  the  River  Mis- 
sissippi. Lizzie  is  alx)ut  seven  years  old,  and 
was  bom  in  the  State  of  Missouri,  at  the  mili- 
laiy  post  called  .Tefferson  Barracks. 

In  the  year  1838,  said  Dr.  Emerson  removed 
the  plaintiff  and  said  Harriet,  and  their  said 
daughter  Eliza,  from  said  Fort  Snelling,  to  the 
State  of  Missouri,  where  they  have  ever  since 
resided. 

Before  ttie  commencement  of  this  suit,  said 
Dr.  Emerson  sold  and  conveyed  the  plaintiff, 
and  Harriet,  Eliza,  and  Lizzie,  to  the  defend- 
ant, as  slaves,  and  the  defendant  has  ever  since 
claimed  to  hold  them,  and  each  of  them,  as 
slaves. 
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In  considering  this  part  of  the  controversy, 
two  questions  arise:  1st.  Was  he,  together 
with  his  family,  free  in  Missouri  by  reason  of 
the  stay  in  the  territory  of  the  United  States 
herein l>ef ore  mentioned  ?  And  2d.  If  they 
were  not.  is  Scott  himself  free  by  reason"  of  his 
removal  to  Rock  Island,  in  the  State  of  Illinois, 
as  stated  in  the  above  admissions? 

We  proceed  to  examine  the  first  question. 

The  Act  of  Congress,  upon  which  the  plaint- 
iff relies,  delares  that  slavery  and  involuntary 
servitude,  except  as  a  punishment  for  crime, 
shall  be  forever  prohibited  in  all  that  part  of 
that  territory  ceded  by  France,  under  the  name 
of  Louisiana,  which  lies  north  of  thirty-six  de- 
grees thirty  minutes  north  latitude,  and  not  in- 
cluded wittiin  the  limits  of  Missouri.  And  the 
difficulty  which  meets  us  at  the  threshold  of 
this  part  of  the  inquiry  is,  whether  Congress 
was  authorized  to  pass  this  law  under  any  of 
the  powers  granted  to  it  by  the  Constitution; 
for  if  the  authority  is  not  given  by  that  instru- 
ment, it  is  the  duty  of  this  court  to  declare  it 
void  and  inoperative,  and  incapable  of  confer- 
ring freedom  upon  one  who  is  held  as  a  slave 
under  the  laws  of  any  one  of  the  States. 

The  counsel  for  the  plaintiff  has  laid  much 
stress  upon  that  article  in  the  Constitution  which 
confers  on  Congress  the  power '  'to  dispose  of  and 
malie  all  needful  rules  and  regulations  respecting 
the  territory  or  other  property  belonging  to  the 
United  States;"  but,  in  the  judgment  of  the 
court,  that  provision  has  no  bearing  on  the  pres- 
ent controversy,  and  the  power  there  given, 
whatever  it  may  be,  is  confined,  and  was  in- 
tended to  be  confined,  to  the  territory  which  at 
tliat  time  belonged  to,  or  was  claimed  by,  the 
United  States,  and  was  within  their  boundaries 
as  settled  by  the  Treaty  with  Oreat  Britain, 
and  can  have  no  influence  upon  a  territory  aft- 
erwards acquired  from  a  foreign  government. 
I  It  was  a  special  provision  for  a  Known  and  par- 
ticular Territory,  and  to  meet  a  present  emer- 
gency, and  nothing  more. 

A  brief  summary  of  the  history  of  the  times, 
as  well  as  the  careful  and'  measured  terms  in 
which  the  article  is  framed,  will  show  the  cor- 
rectness of  this  proposition. 

It  will  be  remembered  that,  from  the  com- 
naencement  of  iliu  Kevolutionary  War,  serious 
difficulties  exist!  (1  between  the  States,  in  rela- 
tion to  the  disposition  of  large  and  unsettled 
territories  which  were  included  in  the  char- 
tered limits  of  some  of  the  States.  And  some 
of  the  other  States,  and  more  especially  Mary- 
lacd,  which  had  no  unsettled  lands,  insisted 
that  as  the  unoccupied  lands,  if  wrested  from 
Great  Britain,  would  owe  their  preservation  to 
the  common  purse  and  the  common  sword, 
the  money  arising  from  them  ought  to  be  ap- 
plied in  just  proportion  among  the  several 
States  to  pay  the  expense  of  the  war,  and  ought 
not  to  be  appropriated  to  the  use  of  Slate  in 
whose  chartered  limits  they  might  happen  to 
lie,  to  the  exclusion  of  the  other  States  by  whose 
combined  efforts  and  common  expense  the  ter- 
ritory was  defended  and  preserved  against  the 
claim  of  the  British  Government. 

These  difficulties  caused  much  uneasiness 
during  the  War,  while  the  issue  was  in  some 
degree  doubtful,  and  the  future  boundaries  of 
tlie  Unitetl  States  yet  to  be  defined  by  treaty,  if 
we  achieved  our  independence. 
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The  majority  of  the  Congress  of  the  Confed- 
eration obviously  concurred  in  opinion  with  the 
State  of  Maryland,  and  desired  to  obtain  from 
the  States  which  claimed  it  a  cession  of  this 
territory,  in  order  that  Congress  might  raise 
money  ou  this  security  to  carry  on  the  War.  This 
appears  by  the  resolution  passed  on  the  6th  of 
September,  1780,  strongly  urpng  the  States  to 
cede  these  lands  to  the  United  States,  both  for 
the  sake  of  peace  and  union  among  themselves, 
and  to  maintain  the  public  credit;  and  this  was 
followed  by  the  resolution  of  October  10th, 
1780,  by  which  Congress  pledged  itself,  that  if 
the  lands  were  ceded,  as  recommended  by  the 
resolution  above  mentioned,  they  should  be  dis- 
posed of  for  the  common  benefit  of  the  United 
States,  and  be  settled  and  formed  into  distinct 
republican  States,  which  should  become  mem- 
bers of  the  federal  Union,  and  have  the  same 
rights  of  sovereignty,  and  freedom,  and  inde- 
pendence, as  other  States. 

But  these  difficulties  liecame  much  more 
serious  after  peace  took  place,  and  the  bound- 
aries of  the  United  States  were  established. 
Every  State,  at  that  time,  felt  severely  the  press- 
ure of  its  war  debt;  but  in  Virginia,  and  some 
other  States  there  were  large  territories  of  un- 
settled lands,  the  sale  of  which  would  enable 
them  to  discharge  their  obligations  without 
much  inconvenience;  while  other  States  which 
had  no  such  resource,  saw  before  them  many 
years  of  heavy  and  burdensome  taxation,  and 
the  latter  insisted,  for  the  reasons  before  stated, 
that  these  unsettled  lands  should  be  treated  as 
the  common  property  of  the  States,  and  the 
proceeds  applied  to  their  common  benefit. 

The  letters  from  the  statesmen  of  that  day 
will  show  how  much  this  controversy  occupied 
their  thoughts,  and  the  dangers  that  were  ap- 
prehended from  it.  It  was  the  disturbing  ele- 
ment of  the  time,  and  feara  were  entertained 
that  it  might  dissolve  the  Confederation  by 
which  the  States  were  then  united. 

These  fears  and  dangers  were,  however,  at 
once  removed,  when  the  State  of  Virginia,  in 
1784,  voluntarily  ceded  to  the  United  States  the 
immense  tract  of  country  lying  northwest  of 
the  River  Ohio,  and  which  was  within  the  ac- 
knowledged limits  of  the  State.  The  only  ob- 
ject of  the  State,  in  making  this  cession,  was 
to  put  an  end  to  the  threatening  and  exciting 
controversy,  and  to  enable  the  Congress  of  that 
time  to  dispose  of  the  lands,  and  appropriate 
the  proceeds  as  a  common  fund  for  the  common 
benefit  of  the  Stales.  It  was  not  ceded  because 
it  was  inconvenient  to  the  State  to  hold  and 
govern  it,  nor  from  any  expectation  that  it 
could  be  better  or  more  conveniently  governed 
by  the  United  Slates. 

The  example  of  Virginia  was  soon  afterwards 
followed  by  other  States,  and,  at  the  time  of 
the  adoption  of  the  Constitution,  all  of  the 
States,  similarly  situated,  had  ceded  their  un- 
appropriated lands,  e.Ycept  North  Carolina  and 
Georgia.  The  main  object  for  which  these 
cessions  were  desired  and  made,  was  on  account 
of  their  money  value,  and  to  put  an  end  to  a 
dangerous  controversy,  as  to  who  was  justly 
entitled  to  the  proceeds  when  the  lands  should 
be  sold.  It  is  necessary  to  bring  this  part  of  the 
history  of  these  cessions  thus  distinctly  into 
view,  l>ecau8e  it  will  enable  us  the  better  to 
comprehend  the  phraseology  of  the  Article  of 
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the  Constitution  so  often  referred  to  in  the  ar- 
gument. 

Undoubtedly  the  powers  of  sovereignty  and 
the  eminent  domain  were  ceded  with  the  land. 
This  was  essential,  in  order  to  make  it  effectual, 
and  to  accomplish  its  objects.  But  it  must  be 
remembered  that,  at  that  time,  there  was  no 
Government  of  tlie  United  States  in  existence 
with  enumerated  and  limited  powers;  what  was 
then  called  the  United  States,  were  thirteen 
separate,  sovereign,  independent  States,  which 
had  entered  into  a  league  or  confederation  for 
their  mutual  protection  and  advantage,  and  the 
Congress  of  the  United  States  was  composed  of 
the  representatives  of  these  separate  sovereign- 
ties, meeting  together,  as  equals,  to  discuss  nnd 
decide  on  certain  measures  which  the  States,  by 
the  Articles  of  Confederation,  had  acrreed  to 
submit  to  their  decision.  But  this  Confedera- 
tion had  none  of  the  attributes  of  sovereignty  in 
legislative,  executive,  or  judicial  power.  It 
was  little  more  than  a  congress  of  ambassadors, 
authorized  to  represent  separate  nations,  in 
matters  in  which  they  had  a  common  concern. 

It  was  this  Congress  that  accepted  the  cession 
from  Virginia.  They  had  no  power  to  accept 
it  under  the  Articles  of  Confederation.  But 
they  had  an  undoubted  right,  as  independent 
sovereignties,  to  accept  any  cession  of  territory 
for  their  common  benefit,  which  all  of  them 
assented  to;  and  it  is  equally  clear,  that  as 
their  common  property,  and  having  no  superior 
to  control  them,  they  had  the  right  to  exercise 
aI)solute  dominion  over  it,  subject  only  to  the 
restrictions  which  Virginia  had  imposed  in  her 
Act  of  Cession.  There  was,  as  we  have  said,  no 
Government  of  the  United  States  then  in  exist- 
ence with  special  enumerated  and  limited 
powers.  The  territory  b^loneed  to  sovereign- 
ties, who,  subject  to  the  iFmitations  above 
mentioned,  had  a  right  to  establish  any  form 
of  government  they  pleased,  by  compact  or 
treaty  among  themselves,  and  to  regulate  rights 
of  person  and  property  in  the  territory  as  they 
might  deem  proper.  It  was  by  a  Congress, 
representing  the  authority  of  these  several  and 
separate  sovereignties,  and  acting  under  their 
authority  and  command  (but  not  from  any 
authority  derived  from  the  Articles  of  Confeci- 
eration).  that  the  instrument,  usually  called 
the  Ordinance  of  1787, was  adopted;  regulating 
in  much  detail  the  principles  and  the  laws  by 
which  this  Territoiy  should  be  governed :  and 
among  other  provisions,  slavery  is  prohibited 
in  it.  We  do  not  question  the  power  of  the 
States,  by  agreement  among  themselves,  to 
pass  this  Ordinance,  nor  its  obligatory  force  in 
the  Territory, while  the  confederation  or  league 
of  the  States  in  their  separate  sovereign  cliarac- 
ter  continued  to  exist. 

This  was  the  state  of  things  when  the  Con- 
stitution of  the  United  States  was  formed.  The 
territory  ceded  by  Virginia  belonged  to  the 
several  confederated  States  as- common  prop- 
erty, and  they  hiwi  united  in  establishing  in  it 
a  system  of  government  and  jurisprudence,  in 
order  to  prepare  il  for  admission  as  States, 
according  to  the  terms  of  the  cession.  They 
were  about  to  dissolve  this  federative  Union, 
and  to  surrender  a  portion  of  their  independent 
sovereignty  to  a  new  government,  which,  for 
certain  purposes,  woulumake  tlie  people  of  the 
several  States  one  people,  and  which  was  to  be 
See  19  How. 


supreme  and  controlling  within  its  sphere  of 
action  throughout  the  United  Slates;  but  this 
g<>vemment  was  lo  be  carefully  limited  in  its 
powers,  and  to  exercise  no  authority  beyond 
those  expressly  granted  by  the  Constitution,  or 
necessarily  to  be  implied  from  the  language  of 
the  instrument,  and  the  objects  it  was  intended 
to  accomplish ;  and  as  this  league  of  States 
would,  upon  the  adoption  of  the  new  govern- 
ment, cease  to  have  any  power  over  the  terri- 
tory, and  the  Ordinance  they  had  agreed  upon 
be  incapable  of  execution,  and  a  mere  nullity, 
it  was  obvious  that  some  provision  was  necessary 
to  give  the  new  government  sufficient  power  to 
enable  it  to  carry  into  effect  the  objects  for  which 
it  was  ceded,  and  the  compacts  aud  agreements 
which  the  States  had  made  each  other  in  the 
exercise  of  their  powers  of  sovereignty.  It  was 
necessary  that  the  lands  should  be  sold  to  pay 
the  war  debt;  that  a  government  and  system 
of  jurisprudence  should  be  maintained  in  it,  to 
protect  the  citizens  of  the  United  States,  who 
should  migrate  to  the  Territory,  in  their  rights  of 
person  and  of  property.  It  wa«  also  necessary 
that  the  new  government,  about  to  be  adopted, 
should  be  authorized  to  maintain  the  claim  of 
the  United  States  to  the  unappropriated  lands 
in  North  Carolina  and  Georgia,  which  bad  not 
then  been  ceded,  but  the  cession  of  which  was 
confidently  anticipated  upon  some  terms  that 
would  be  arrangea  between  the  general  govern- 
ment and  these  two  States.  And,  moreover, 
there  were  many  articles  of  value  besides  this 
property  in  land,  such  as  arms,  military  stores, 
munitions,  and  ships  of  war,  which  were  tlie 
common  property  of  the  States,  when  acting  in 
their  independent  characters  as  confederates, 
which  neither  the  new  government  nor  any- 
one else  would  have  a  right  to  take  possession 
of,  or  control,  without  authority  from  them; 
and  it  was  to  place  these  things  under  the 
guardianship  and  protection  of  the  new  gov- 
ernment, and  to  clothe  it  with  the  necessary 
powers,  that  the  clause  was  inserted  in  the 
Constitution  which  gives  Congress,  the  power 
"  to  dispose  of  and  make  all  needful  rules  and 
regulations  respecting  the  territory  or  other 
property  belonging  lo  the  United  Stales."  It  was 
intended  for  a  specific  purpose, to  provide  for  t  he 
things  we  have  mentioned.  It  was  to  transfer 
to  the  new  government  the  property  then  held 
in  common  by  the  States,  and  to  give  to  that 
government  power  to  apply  it  to  the  objects  for 
which  it  had  been  destined  by  mutual  agree- 
ment among  the  States  before  their  league  wtis 
dissolved.  It  applied  only  to  the  property 
which  the  States  held  in  common  at  that  time, 
and  has  no  reference  whatever  to  any  territury 
or  other  property  which  the  new  sovereignty 
might  afterwards  itself  acquire. 

The  language  used  in  the  clause,  the  arrange- 
ment and  combination  of  the  powers,  and  the 
somewhat  unusual  phraseology  it  uses,  when 
it  speaks  of  the  political  power  to  be  exercised 
in  the  government  of  the  territory,  all  indicsite 
the  design  and  meaning  of  the  clause  lo  be 
such  as  we  have  mentioned.  It  does  not  speak 
of  any  Territory,  nor  of  Territories,  but  uses 
language  which,  according  to  its  legitimate 
meaning,  pointa  to  a  particular  thing.  The 
power  is  given  in  relation  only  to  the  territory 
of  the  United  Slates — that  is. to  a  Territory  then 
in  existence,  and  then  known  or  claimed  as  the 
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territory  of  the  United  States.  It  begins  its 
enumeration  of  powers  by  that  of  disposing,  in 
other  words,  making  sale  of  the  lands,  or  rais- 
ing money  from  tLem,  which,  as  we  have 
already  said,  was  the  main  object  of  the  cession, 
and  which  is  accordingly  the  first  thing  pro 
vided  for  in  the  Article.  It  then  gives  the 
power  which  was  necessarily  associated  with 
the  disposition  and  sale  of  the  lands — that  is, 
the  power  of  making  needful  rules  and  regula- 
tions respecting  the  Territory.  And  whatever 
construction  may  now  l)e  given  to  these  words, 
everyone,  we  ihioli,  must  admit  that  they  are 
not  the  words  usually  employed  by  statesmen 
in  giving  supreme  power  of  legislation. 
They  are  certainly  very  unlilce  the  words  used 
in  the  power  granted  to  legislate  over  territory 
which  the  new  government  might  afterwards 
itself  obtain  by  cession  from  a  state,  either  for 
its  seat  of  government,  or  for  forts,  magazines, 
arsenals,  doclcyards,  and  other  needful  build- 
ings. 

And  the  same  power  of  making  needful 
rules  respecting  the  Territory  is,  in  precisely  the 
same  language,  applied  to  the  other  property 
belonging  to  the  United  States — associating  the 
power  over  the  Territory  in  this  respect  with 
the  power  over  movable  or  personal  property 
— that  is,  the  ships,  arms,  and  munitions  of 
war,  which  then  beloneed  in  common  to  the 
State  sovereignties.  And  it  will  hardly  be 
said,  that  this  power,  in  relation  to  the  last 
mentioned  objects,  was  deemed  necessary  to  be 
thus  specially  given  to  the  new  government,  in 
order  to  authorize  it  to  make  needful  rules  and 
regulations  respecting  the  ships  it  might  itself 
build,  or  arms  and  munitions  of  war  it  might 
itself  manufacture  or  provide  for  the  public 
service. 

No  one,  it  is  believed,  would  think  a  mo- 
ment of  deriving  the  power  of  Congress  to 
make  needful  rules  and  regulations  in  relation 
to  property  of  this  kind  from  this  clause  of  the 
Constitution.  Nor  can  it,  upon  any  fair  con- 
struction, be  applied  to  any  property  but  that 
which  the  new  government  was  about  to  receive 
from  the  confederated  States.  And  if  this  be 
true  as  to  this  property,  it  must  be  equally  true 
and  limited  as  to  the  territory,  which  is  so  care- 
fully and  precisely  coupled  with  it — and  like 
it  referred  to  as  property  in  the  power  granted. 
The  concluding  words  of  the  clause  appear  to 
render  this  construction  irresistible:  for,  after 
the  provisions  we  have  mentioned,  it  proceeds 
to  say,  "that  nothing  in  the  Constitution  shall 
be  so  construed  as  to  prejudice  any  claims  of 
the  United  States,  or  of  any  particular  State." 

Now,  as  we  have  before  said,  all  of  the 
States,  except  North  Carolina  and  Georgia,  had 
made  the  cession  before  the  Constitution  was 
adopted,  according  to  the  resolution  of  Con- 
gress of  October  10,  1780.  The  claims  of  other 
States,  tliat  the  unappropriated  lands  in  these 
two  States  should  be  applied  to  the  common 
benefit,  in  like  manner,  was  still  insisted  on, 
but  refused  by  the  States.  And  this  member 
of  the  clause  in  question  evidently  applies  to 
them,  and  can  apply  to  nothing  else.  It  was  to 
exclude  the  conclusion  that  either  party,  by 
adopting  the  Constitution,  would  surrender 
what  they  deemed  their  rights.  And  when 
the  latter  provision  relates  so  obviously  to  the 
unappropriated  lands  not  yet  ceded  by  the 
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States,  and  the  first  clause  makes  provision  for 
those  then  actually  ceded,  it  is  impossible,  by 
any  just  rule  of  construction,  to  make  the  first 
provision  general,  and  extend  to  all  territories, 
which  the  Federal  Government  might  in  any 
way  afterwards  acquire,  when  the  latter  is 
plainly  and  unequivocally  confined  to  a  partic- 
ular territory;  which  was  a  part  of  the  same 
controversy,  and  involved  in  the  same  dispute, 
and  depended  upon  the  same  principles.  The 
union  of  the  two  provisions  in  the  same  clause 
shows  that  they  were  kindred  subjects,  and  that 
the  whole  clause  is  local,  and  relates  only  to 
lands,  within  the  limits  of  the  United  States, 
which  had  been  or  then  were  claimed  by  a  State ; 
and  that  no  other  Territory  was  in  the  mind  of 
the  framers  of  the  Constitution,  or  intended  to 
be  embraced  in  it.  Upon  any  other  construc- 
tion it  would  he  impossible  to  account  for  the 
insertion  of  the  last  provision  in  the  place 
where  it  is  found,  or  to  comprehend  why,  or 
for  what  object,  it  was  associated  with  the 
previous  provision. 

This  view  of  the  subject  is  confirmed  by  the 
manner  in  which  the  present  Gk>vemment  of 
the  United  States  dealt  with  the  subject  as 
soon  as  it  came  into  existence.  It  must  be  borne 
in  mind  that  the  same  States  that  formed  the 
Confederation  also  formed  and  adopted  the 
new  government,  to  which  so  large  a  portion 
of  their  former  sovereign  powers  were  surren- 
dered. It  must  also  be  borne  in  mind  that  all 
of  these  same  States  which  had  then  ratified 
the  new  Constitution  were  represented  in  the 
Congress  which  passed  the  first  law  for  the 
government  of  this  territory ;  and  many  of  the 
members  of  that  legislative  body  had  been 
deputies  from  the  States  under  the  Confedera- 
tion— had  united  in  adopting  the  Ordinance  of 
1 787,  and  assisted  in  forming  the  new  government 
under  which  they  were  then  acting,  and  whose 
powers  they  were  th«n  exercising.  And  it  is 
obvious  from  the  law  they  passed  to  carry  into 
effect  the  principles  and  provisions  of  the  Ordi- 
nance, that  they  regarded  it  as  the  Act  of  the 
States  done  in  the  exercise  of  their  legitimate 
powers  at  the  time.  The  new  government  took 
the  territory  as  it  found  it,  in  the  condition  in 
which  it  was  transferred,  and  did  not  attempt 
to  undo  anything  that  bad  been  done.  And 
among  the  earliest  laws  passed  under  the  new 
government,  is  one  reviving  the  Ordinance  of 
1787,  which  had  become  Inoperative  and  a 
nullity  upon  the  adoption  of  the  Constitution. 
Tills  law  introduces  no  new  form  or  principles 
for  its  government,  but  recites,  in  the  preamble, 
that  it  is  passed  in  order  that  this  Ordinance 
may  continue  to  have  full  effect,  and  proceeds 
to  make  only  those  rules  and  regulations  which 
were  needful  to  adapt  it  to  the  new  govern- 
ment, into  whose  hands  the  power  had  fallen. 
It  appears,  therefore,  that  this  Congress  re- 
garded the  purposes  to  which  the  land  in  this 
territory  was  to  be  applied,  and  the  form  of 
government  and  principles  of  jurisprudence 
which  were  to  prevail  there,  while  it  remained 
in  the  territorial  state,  as  already  determined  on 
by  the  States  when  they  had  full  power  and 
right  to  make  the  decision ;  and  that  the  new 
government,  having  receiveid  it  in  this  condi- 
tion, ought  to  carry  substantially  into  effect  the 
plans  and  principles  which  had  been  previously 
adopted  by  the  States,  and  which  no  doubt  the 
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States  anticipated  when  they  surrendered  tlieir 
power  to  the  new  government.  And  if  we  re- 
gard this  clause  of  the  Constitution  as  pointing 
to  this  Territory,  with  a  territorial  government 
already  established  in  it,  which  had  been  ceded 
to  the  States  for  the  purposes  hereinbefore  men- 
tioned^-every  word  in  it  is  perfectly  appropri- 
ate and  easily  understood,  and  the  provisions  it 
contains  are  in  perfect  harmony  with  the  ob- 
jects for  which  it  was  ceded,  and  with  the  con- 
dition of  its  government  as  a  Territoiy  at  the 
time.  We  can,  then,  easily  account  for  the 
manner  in  which  the  first  Congress  legislated 
on  the  subject — and  can  also  understand  why 
this  power  over  the  Territory  was  associated  in 
the  same  clause  with  the  other  property  of  the 
United  States,  and  subjected  to  the  like  power 
of  making  needful  rules  and  regulations.  But 
if  the  clause  is  construed  iu  the  expanded  sense 
contended  for,  so  as  to  embrace  any  territory 
acquired  from  a  foreign  nation  by  the  present 

fovernment,  and  to  give  it  in  such  territory  a 
espotic  and  unlimited  power  over  persons  and 
property,  such  as  the  confederated  States  might 
exercise  in  their  common  property,  it  would  be 
difficult  to  account  for  the  phraseology  used, 
when  compared  with  other  grants  of  power — 
and  also  for  its  association  with  the  otlier  pro- 
visions in  the  same  clause. 

The  Constitution  has  always  been  remark- 
able for  the  felicity  of  its  arrangement  of  dif- 
ferent subjects,  and  the  perspicuity  and  appro- 
priateness of  the  language  it  uses.  But  if  this 
clause  is  construed  to  extend  to  territory  ac- 
quired by  the  present  government  from  a  for- 
eign nation,  outside  of  the  limits  of  any  charter 
from  the  British  Government  to  a  CJolony,  it 
would  be  di£Scult  to  say,  why  it  <vas  deemed 
necessary  to  give  the  government  the  power  to 
sell  any  vacant  lands  belonging  to  the  sover- 
eignty which  might  be  found  within  it;  and  if 
this  was  necessary,  why  the  grant  of  this  power 
should  precede  the  power  to  legislate  over  it 
and  establish  a  government  there;  and  still 
more  difficult  to  say,  why  it  was  deemed  neces 
sary  so  specially  and  particularly  to  grant  the 
power  to  make  needful  rules  and  regulations  in 
relation  to  any  personal  or  movable  property 
it  might  acquire  there.  For  the  words,  "other 
property,"  necessarily,  by  every  known  rule  of 
interpretation,  most  mean  property  of  a  differ- 
ent description  from  territory  or  laud.  And 
the  difflculty  would  perhaps  be  insurmountable 
in  endeavoring  to  account  for  the  last  member 
of  the  sentence,  which  provides  that  "  nothing 
in  this  Constitution  shall  be  so  construed  as  to 
prejudice  any  claims  of  the  United  States  or 
any  particular  State,"  or  to  sa^  how  any  par- 
ticular State  could  have  claims  m  or  to  a  Terri- 
tory ceded  by  a  foreign  government,  or  to 
account  for  associating  this  provision  with  the 
preceding  provisions  of  the  clause,  with  which 
it  would  appear  to  have  no  connection. 

The  words  ' '  needful  rules  and  regulations" 
would  seem,  also,  to  have  been  cautiously  used 
for  some  definite  object.  They  are  not  the 
words  usually  employed  by  statesmen,  when 
they  mean  to  give  the  powers  of  sovereignty,  or 
to  establish  a  government,  or  to  authorize  its 
establishment.  Thus,  in  the  law  to  renew  and 
keep  alive  the  Ordinance  of  1787,  and  to  re- 
establish the  government,  the  title  of  the  law  is: 
"  An  Act  to  provide  for  the  government  of  the 
See  19  How. 


territory  northwest  of  the  River  Ohio."  And 
in  the  Constitution,  when  granting  tlie  power 
to  legislate  over  the  terri  tory  that  may  be  selected 
for  the  seat  of  government  independently  of  a 
state,  it  does  not  say  Congress  shall  have  power 
"  to  make  all  needful  rules  and  regulations  re- 
specting the  territory ; "  but  it  declares  that 
*'  Congress  shall  have  power  to  exercise  ex- 
clusive legislation  in  all  cases  whatsoever  over 
suck  District  (not  exceeding  ten  miles  square) 
as  may,  by  cession  of  particular  States  and  the 
acceptance  of  Congress,  become  the  seat  of  the 
Government  of  the  United  States. 

The  words  "  rules  and  regulations"  are  usu- 
ally employed  in  the  Constitution  in  speaking 
6f  some  particular  specified  power  which  it 
means  to  confer  on  the  government,  and  not,  as 
we  have  seen,  when  granting  general  powers  of 
legislation.  As,  for  example,  in  the  particular 
power  to  Congress  "  to  make  rules  for  the 'gov- 
ernment and  regulatioQ  of  the  land  and  naval 
forces,  or  the  particular  and  specific  power 
to  regulate  commerce;"  "to  establish  an  uni- 
form rule  of  naturalization ; "  "  to  coin  money 
and  regulate  the  value  thereof."  And  to  con- 
strue the  words  of  which  we  are  speaking  as  a 
general  and  unlimited  grant  of  sovereignty  over 
territories  which  the  government  might  after- 
wards acquire,  is  to  use  them  in  a  sense  and  for 
a  purpose  for  which  they  were  not  used  in  any 
other  part  of  the  instrument.  But  if  confined 
to  a  particular  territory,  in  which  a  government 
and  laws  had  already  been  established,  but 
which  would  require  some  alterations  to  adapt  it 
to  the  new  government,  the  words  are  peculiarly 
applicable  and  appropriate  for  that  purpose. 

The  necessity  of  this  special  provision  in  re- 
lation to  property  and  the  rights  or  property 
held  in  common  by  the  confederated  States,  is 
illustrated  by  the  1st  clause  of  the  6lh  article. 
This  clause  provides  that  "all  debts,  contracts 
and  engagements  entered  into  before  the  adop- 
tion of  this  Constitution,  shall  be  as  valid 
against  the  United  States  under  this  government 
as  under  the  Confederation."  This  provision, 
like  the  one  under  consideration,  was  indis- 
pensable if  the  new  Constitution  was  adopted. 
The  new  government  was  not  a  mere  change  in 
a  dynasty,  or  in  a  form  of  government,  leaving 
the  nation  or  sovereignty  the  same,  and  clothed 
with  all  the  rights,  and  bound  by  all  the  obliga- 
tions of  the  preceding  one.  But,  when  the 
present  United  States  came  into  existence  under 
the  new  government,  it  was  a  new  political 
body,  a  new  nation,  then  for  the  first  time 
taking  its  place  in  the  family  of  nations.  It  took 
nothing  by  succession  from  the  Confederation. 
It  had  no  right,  as  its  successor,  to  any  property 
or  rights  of  property  which  it  had  acquired,  and 
was  not  liable  for  any  of  its  obligations.  It  was 
evidently  viewed  in  this  light  by  the  framers  of 
the  Constitution.  And  as  the  several  States 
would  cense  to  exist  in  their  former  confeder- 
ated character  upon  the  adoption  of  the  Con- 
stitution, and  could  not,  in  that  character, 
again  assemble  together,  special  provisions  were 
indispensable  to  transfer  to  the  new  govern- 
ment the  property  and  rights  which  at  that  time 
they  held  it  common ;  and  at  the  same  time  to 
authorize  it  to  lay  taxes  and  appropriate  money 
to  pay  the  common  debt  which  they  had  con- 
tracted; and  this  power  could  only  be  ^iven  to 
it  by  special  provisions  in  the  Constitution. 
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The  clause  in  relation  to  the  territory  and 
other  property  of  the  United  States  provided  for 
the  first,  and  the  clause  last  quoted  provided 
for  the  other.  They  have  no  connection 
with  the  general  powers  and  righto  of  sover- 
eignty delegated  to  the  new  government,  and 
can  neither  enlarge  nor  diminish  them.  They 
were  inserted  to  meet  a  present  emergency,  and 
not  to  regulate  its  powers  as  a  government. 

Indeed,  a  similar  provision  was  deemed  nec- 
essary, in  relation  to  treaties  made  by  the  Con- 
federation; and  when  in  the  clause  next  sue 
cecding  the  one  of  which  we  have  last  spoken, 
it  is  declared  that  treaties  shall  be  the  supreme 
law  of  the  land,  care  is  taken  to  include,  by  ex- 
prebs  words,  the  Treaties  made  by  the  confeder- 
ated States.  The  language  is:  "  and  all  treaties 
made,  or  which  shall  be  made,  under  the  au- 
thority of  the  United  States,  shall  be  the  supreme 
law  of  the  land." 

Whether,  therefore,  we  take  the  particular 
clause  in  question,  by  itself,  or  in  connection 
with  the  other  provisions  of  the  Constitution, 
we  think  it  clear,  that  it  applies  only  to  the  par- 
ticular territory  of  which  we  have  spoken,  and 
cannot,  by  any  just  rule  of  interpretation,  be  ex 
tended  to  a  territory  which  the  new  government 
might  afterwards  obtain  from  a  foreign  nation. 
Consequently,  the  power  which  Congress  may 
have  lawfully  exercised  in  this  territory,  while  it 
remained  under  a  territorial  government,  and 
which  may  have  been  sanctioned  by  judicial  de- 
cision, can  furnish  no  justification  and  no  argu- 
ment to  support  a  similar  exercise  of  power  over 
territory  afterwards  Acquired  bv  the  Federal 
Government.  We  put  aside,  therefore,  any 
argument,  drawn  from  precedents,  showing 
the  extent  of  the  power  which  the  general  gov- 
ernment exercined  over  slavery  in  this  territory, 
as  altogether  inapplicable  to  the  case  before  us. 

But  the  case  of  The  Ameriean  and  Ocean  In- 
turanee  Companies  v.  Canter,  1  Pet.,  Sll,  has 
been  quoted  as  establishing  a  difFerent  construc- 
tion of  this  clause  of  the  Constitution.  There 
is,  however,  not  the  slightest  conflict  between 
the  opinion  now  given  and  the  one  referred  to; 
and  it  is  i>nly  by  taking  a  single  sentence  out  of 
the  latter  and  separating  it  from  the  context, 
that  even  an  appearance  of  conflict  can  be 
shown.  We  need  not  comment  on  such  a  mode 
of  expounding  an  opinion  of  the  court.  In- 
deed it  roost  commonly  misrepresents  instead  of 
expounding  it.  And  this  is  fully  exemplified 
in  the  case  referred  to,  where,  if  one  sen- 
tence is  taken  by  itself,  the  opinion  would 
appear  to  be  in  direct  conflict  with  that  now 
given;  but  the  words  which  immediately  follow 
that  sentence  show  that  the  court  did  not  mean 
to  decide  the  point,  but  merely  affirmed  the 
power  of  Congress  to  establish  a  government  in 
the  Territory,  leaving  it  an  opi>n  question,  wheth 
er  that  power  was  derived  from  this  clause  in  the 
Constitution,  or  was  to  be  necessarily  inferred 
from  a  power  to  acquire  territory  by  cession 
from  a  foreign  government.  The  opinion  on 
this  part  of  the  case  is  short,  and  we  give  the 
whole  of  it  to  show  how  well  the  selection  of  a 
single  sentence  is  calculated  to  mislead. 

The  passage  referred  to  is  in  page  648,  in 
which  the  court,  in  speaking  of  the  power  of 
Congress  to  establish  a  territorial  government  in 
Florida  until  it  should  t)ecome  a  State.uses  the 
following  language : 
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"  In  the  mean  time  Florida  continues  to  be  a 
Territory  of  the  United  Slates,  governed  by  that 
clause  of  the  Constitution  which  empowers  C-on- 
gress  to  make  all  needful  rules  and  regulationa 
respecting  the  territory  or  other  property  of  the 
United  States.  Perhaps  the  power  of  govern- 
ing a  territory  belonging  to  the  United  States, 
which  has  not.by  becoming  a  State,acquired  th& 
means  of  self-govemmeut,  may  result  neces- 
sarily from  the' facts  that  it  is  not  within  the 
jurisdiction  of  any  particular  State,  and  is 
within  the  power  and  jurisdiction  of  the  United 
States.  The  right  to  govern  may  be  the  inevi- 
table consequence  of  the  right  to  acquire  terri- 
tory. Whichever  may  be  the  source  front 
which  the  power  is  derived,  the  possession  of  it 
is  unquestionable." 

It  is  thus  clear,  from  the  whole  opinion  OD 
this  point,  that  the  court  did  not  mean  to  de- 
ci<1e  whether  the  power  was  derived  from  (he 
clause  in  the  Constitution,  or  was  the  necessary 
consequence  of  the  right  to  acquire.  They  do 
decide  that  the  power  in  Congress  is  unques- 
tionable, and  in  this  we  entirely  concur,  and 
nothing  will  be  found  in  this  opinion  to  the  con- 
trary. The  power  stands  firmly  on  the  latter 
alternative  put  by  the  court,  that  is,  as  "the 
inevitable  consequence  of  the  right  to  acquire 
territory." 

And  what  still  more  clearly  demonstrates 
that  the  court  did  not  mean  to  decide  the  ques- 
tion, but  leave  it  open  for  future  considera 
tion,  is  the  fact  that  the  case  was  decided  in 
the  Circuit  Court  by  Mr.  Jnttiee  Johnson,  and 
his  decision  was  affirmed  by  the  Supreme 
Court.  His  opinion  at  the  Circuit  is  given  in 
full  in  a  note  to  the  case,  and  in  that  opinii>D 
he  states,  in  explicit  terms,  that  the  clause  of 
the  Constitution  applies  only  to  the  territory 
then  within  the  limits  of  the  United  States, 
and  not  to  Florida,  which  had  been  acquired 
by  cession  from  Spain.  This  part  of  his 
opinion  will  be  found  in  the  note  in  page  517 
of  the  report.  But  he  does  not  dissent  from 
the  opinion  of  the  Supreme  Court;  therel»jr 
showing  that,  in  his  judgment,  as  well  as  that 
of  the  court,  the  case  before  them  did  not  call 
for  a  decision  on  that  particular  point,  and 
the  court  ab.<itained  from  deciding  it.  And  in 
a  part  of  its  opinion  sub.sequcnt  to  the  passage 
we  have  quoted,  where  the  coirrt  speak  of  the 
legislative  power  of  Congress  in  Florida,  they 
still  speak  with  the  same  reserve.  And  in  page 
546,  speaking  of  the  power  of  Congress  to  au- 
thorize the  Territorial  Legislature  Jo  establish 
courts  there,  the  court  say:  "  They  are  legis- 
lative courts,  created  in  virtue  of  the  general 
right  of  sovereignty  which  exists  in  the  gov- 
ernment, or  in  virtue  of  that  clause  which 
enables  Congress  to  make  all  needful  rules  and 
regulations  respecting  the  territory  belonging 
to  the  United  States  " 

It  has  l)een  said  that  the  construction  given 
to  this  clnuHC  in  new,  and  now  for  the  first  time 
brought  forward.  The  ca«e  of  which  we  are 
speaking,  and  which  has  been  so  much  dis- 
cussed, shows  that  the  fact  is  otherwise.  It 
shows  that  precisely  the  same  question  came 
before  Mr.  Juttiee  Johnson,  at  his  circuit,  thirty- 
years  ago— was  fully  considered  by  him,  and 
the  same  construction  given  to  the  clause  in  the 
Constitution  which  is  now  given  by  this  court. 
And  that  upon  an  appeal  from  his  decision  the 
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same  question  was  brought  before  this  court,  | 
but  was  not  decided  because  a  decision  upon  it 
was  not  required  by  the  case  before  the  court. 

There-  is  another  sentence  in  the  opinion 
which  has  been  commented  on,  which  even  in 
a  still  more  striking  manner  shows  how  one 
may  mislead  or  be  misled  by  tailing  out  a 
single  sentence  from  the  opinion  of  a  court, 
and  leaving  out  of  view  what  precedes  and  fol 
lows.  It  is  in  page  546,  near  the  close  of  the 
opinion,  in  which  the  court  say:  "In  legis- 
lating for  them  "  (the  Territories  of  the  United 
States),  "  Congress  exercises  the  combined 
powers  of  the  general  and  of  a  state  govern- 
ment." And  it  is  said,  that  as  a  State  may  un- 
questionably prohibit  slavery  within  its  terri- 
tory, this  sentence  decides  in  effect  that  Con- 
gress may  do  the  same  in  a  Territory  of  the 
United  States,  exercising  there  the  powers  of  a 
State,  as  well  as  the  power  of  the  general  gov- 
ernment. 

The  examination  of  this  passage  in  the  case 
referred  to,  would  be  more  appropriate  when 
we  come  to  consider  in  another  part  of  this 
opinion  what  power  Congress  can  constitu- 
tionally exercise  in  a  Territory,  over  the  rights 
of  person  or  rights  of  property  of  a  citizen. 
But,  as  it  is  in  the  same  case  with  the  passa{|;e 
we  tkave  before  commented  on,  we  dispose  of  it 
now,  as  it  will  save  the  court  from  the  neces- 
sity of  referring  again  to  the  case.  And  it  will 
be  seen  upon  reading  the  page  in  which  this 
sentence  is  found,  that  it  has  no  reference 
wUatever  to  the  power  of  Congress  over  rights 
of  person  or  rights  of  property — but  relates  al 
together  to  the  power  of  establishing  judicial 
tribunals  to  administer  the  laws  constitu- 
tionally passed,  and  defining  the  jurisdiction 
they  may  exercise 

The  law  of  Congress  establishing  a  territorial 
government  in  Florida,  provided  tnat  the  Leg- 
islature of  the  Territory  should  have  legislative 
powers  over  "  all  rightful  objects  of  legisla- 
tion; but  no  law  should  bevaliH  which  was  in- 
consistent with  the  laws  and  Constitution  of 
the  United  States." 

Under  the  power  thus  conferred,  the  Legis- 
lature of  Florida  passed  an  Act,  erecting  a 
tribunal  at  Key  West  to  decide  cases  of  salvage. 
And  in  the  case  of  which  we  are  speaking,  the 
question  arose  whether  the  Territorial  Legisla- 
ture could  be  authorized  by  Congress  to  establish 
such  a  tribunal,  with  such  powers;  and  one  of 
the  parties,  among  other  objections,  insisted 
that  Congress  could  not  under  the  Constitu- 
tion authorize  the  Legislature  of  the  Territory 
to  establish  such  a  tribunal  witli  such  powers, 
but  that  it  must  be  established  by  Congress 
itself;  and  that  a  sale  of  cargo  made  under  its 
order,  to  pay  salvors,  was  void,  as  made  with- 
out legal  authority,  and  pas-sed  no  property  to 
the  purchaser. 

It  is  in  disposing  of  this  objection  that  the 
sentence  relied  on  occurs,  and  the  court  begin 
that  part  of  the  opinion  by  staling  with  great 
precision  the  point  which  they  are  about  to  de- 
cide. 

They  say:  "  It  has  been  contended  that  by 
the  Constitution  of  the  United  States,  the  ju- 
dicial power  of  the  United  States  extends  to 
all  cases  of  admiralty  and  maritime  jurisdic 
tion ;  and  that  the  whole  of  the  judicial  power 
must  be  vested  '  in  one  Supreme  Court,  and  in 
See  19  How. 


such  inferior  courts  as  Congress  shall  from 
time  to  lime  ordam  and  establish.'  Hence  it 
has  been  argued  that  Congress  cannot  vest  ad- 
miralty jurisdiction  in  courts  created  by  the 
Territorial  Legislature." 

And  after  thus  clearly  stating  the  point  be- 
fore them,  and  which  they  were  about  to  de- 
cide, they  proceed  to  show  that  these  territorial 
tribunals  were  not  constitutional  courts,  but 
merely  legislative,  and  that  Congress  miirht, 
therefore,  delegate  the  power  to  the  territorial 
government  to  establish  the  court  in  question; 
and  they  conclude  that  part  of  the  opinion  in 
the  following  words:  '•Although  admiralty  ju- 
risdiction can  be  exercised  in  the  states  in  those 
courts  only  which  are  established  in  pursuance 
of  the  i!d  article  of  the  Constitution,  the 
same  limitation  does  not  extend  to  the  Terri- 
tories. In  legislating  for  them.  Congress  ex- 
ercises the  combined  powers  of  the  general  and 
state  governments." 

Thus  it  will  be  seen  by  these  quotations  from 
the  opinion,  that  the  court,  after  stating  the 
question  it  was  about  to  decide.in  a  manner  too 
plain  to  be  misunderstood,  proceeded  to  decide 
it,  and  announced,  as  the  opinion  of  the 
tribunal,  that  in  organizing  the  Judicial  Depart- 
ment of  the  government  in  a  Territory  of  the 
United  States,  Congress  does  not  act  under, 
and  is  not  restricted  by,  the  3d  article  in  the 
Constitution,  and  is  not  bound,  in  a  Territory, 
to  ordain  and  establish  courts  in  which  the 
judges  hold  their  offices  during  good  behavior; 
but  may  exercise  the  discretionary  power  which 
a  state  exercises  in  establishing  its  judicial  de- 
partment, and  regulating  the  jurisdiction  of  its 
courts,  and  may  authonze  the  territorial  gov- 
ernment to  establish,  or  may  itself  establish, 
courts  in  which  the  judges  hold  their  offices  for 
a  term  of  years  only,  and  may  vest  in  them  ju- 
dicial power  upon  subjects  confided  to  tlie  ju- 
diciary of  the  United  States.  And  in  doing 
this.  Congress  undoubtedly  exercises  the  com- 
bined power  of  the  general  and  a  state  gov- 
ernment. It  exercises  the  discretionary  power 
of  a  sUit«  government  in  authorizing  the  es- 
tablishment of  a  court  in  which  the  judges 
hold  their  appointments  for  a  term  of  years 
only,  and  not  during  good  behavior:  and  it  ex- 
ercises the  power  of  the  general  government 
in  investing  that  court  with  admiralty  juris- 
diction, over  which  the  general  government 
had  exclusive  jurisdiction  in  the  Territory. 

No  one,  we  presume,  will  question  the  cor- 
rectness of  that  opinion;  nor  is  there  anything 
in  conflict  with  it  in  the  opinion  now  given. 
The  point  decided  in  the  case  cited  has  no  rela- 
tion to  the  question  now  before  the  court. 
That  depended  on  the  construction  of  the  3d 
article  of  the  Constitution,  in  relation  to  the 
judiciary  of  the  United  States,  and  the  power 
which  Congress  might  exercise  in  a  territory  in 
organizing  the  Judicial  Department  of  the  gov- 
ernment. The  case  liefore  us  depends  ujion 
other  and  different  provisions  of  the  Constitu- 
tion, altogether  separate  and  apart  from  the 
one  above  mentioned.  The  question  as  to 
what  courts  Congress  may  ordain  or  establish 
in  a  territory  to  adnjinister  laws  which  the  Con- 
stitution authorizes  it  to  pass,  and  what  laws 
it  is  or  is  not  authorized  by  tlie  Constitution  to 
pass,  are  widely  different — are  regulated  by  dif- 
ferent and   separate  articles  of  the  Coustitu- 
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tion,  and  stand  upon  different  principles.  And 
■  we  are  satisfled  that  no  one  who  reads  atten- 
tively the  page  in  Peters'  Reports  to  which  we 
have  referred,  can  suppose  that  the  attention  of 
the  court  was  drawn  for  a  moment  to  the  ques- 
tion now  before  this  court,  or  that  it  meant  in 
that  case  to  say  that  Congress  had  a  right  to 
prohibit  a  citizen  of  the  United  States  from 
taking  any  property  which  he  lawfully  held, 
into  u  Territory  of  the  United  States. 

Phis  brings  us  to  examine  by  what  provision 
of  the  Constitution  the  present  federal  govern- 
ments under  its  delegated  and  restricted 
powers,  is  authorized  to  acquire  territoir  out- 
side of  the  original  limits  of  the  United  States, 
and  what  powers  it  may  exercise  therein  over 
the  person  or  property  of  a  citizen  of  the 
United  States,  while  it  remains  a  territory,  and 
until  it  shall  be  admitted  as  one  of  the  States 
of  the  Union. 

There  is  certainly  no  power  given  by  the 
Constitution  to  the  Federal  Government  to  es- 
tablish or  maintain  Colonies  bordering  on  the 
United  States  or  at  a  distance,  to  be  ruled  and 
governed  at  its  own  pleasure ;  nor  to  enlarge  its 
territorial  limits  in  any  way.  except  by  the  ad- 
mission of  new  States.  That  power  is  plainly 
given ;  and  if  a  new  is  admitted  it  needs  no  fur- 
ther legislation  by  Congress,  because  the  Con- 
stitution itself  defines  the  relative  rights  and 
powers  and  duties  of  the  State.and  the  citizens  of 
the  State,  and  the  Federal  Oovemment.  But  no 
power  is  given  to  acquire  a  Territory  to  be  held 
and  governed  permanently  in  that  character. 

And  indeed  the  power  exercised  by  Congress 
to  acquire  territory  and  establish  a  government 
there,  according  to  its  own  unlimited  discre- 
tion, was  viewed  with  great  jealousy  by  the 
leading  statesmen  of  the  day.  And  in  the 
Federalist,  No.  88,  written  by  Mr.  Madtton, 
be  speaks  of  the  acquisition  of  the  North- 
western Territory  by  the  confederated  States, 
by  the  cession  from  Virginia  and  the  establish- 
ment of  a  government  there,  as  an  exercise  of 
power  not  warranted  by  the  Articles  of  Con- 
federation, and  dangerous  to  the  liberties  of  the 
people.  And  he  urges  the  adoption  of  the  Con- 
stitution as  a  security  and  safeguard  against 
such  an  exercise  of  power. 

We  do  not  mean,  however,  to  question  the 
power  of  Congress  in  this  respect.  The  power 
to  expand  the  territory  of  the  United  States  by 
the  admission  of  new  States  Is  plainly  given ; 
and  in  the  construction  of  this  power  by  all  the 
departments  of  the  government,  it  has  been 
held  to  authorize  the  acquisition  of  territory, 
not  fit  for  admission  at  the  time,  but  to  be  ad- 
mitted as  soon  as  its  population  and  situ- 
ation would  entitle  it  to  admission.  It  is  ac- 
quired to  become  a  State,  and  not  to  be  held  as 
a  colony  and  governed  by  Congress  with  abso- 
lute authority ;  and  as  the  propriety  of  admitting 
a  new  State  is  committed  to  sound  discretion  of 
Congress,  the  power  to  acquire  territory  for 
that  purpose,  to  be  held  by  the  United  States 
until  it  is  in  a  suitable  condition  to  become  a 
state  upon  an  equal  footing  with  the  other 
States,  must  rest  upon  the  same  discretion.  It 
is  a  question  for  the  Political  Department  of  the 
government,  and  not  the  judicial;  and  what- 
ever the  Political  Department  of  the  govern- 
ment shall  rcognize  as  within  the  limits  of  the 
United  States,  the  Judicial  Department  is  also 
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bound  to  recognize,  and  to  administer  in  it  the 
laws  of  the  United  States,  bo  far  as  Ihey  apply, 
and  to  maintain  in  the  territory  the  authority 
and  rights  of  the  government;  and  also  the  per- 
sonal rights  and  rights  of  property  of  indi- 
vidual citizens,  as  secured  by  the  Constilntion. 
All  we  mean  to  say  on  this  point  is.  that,  as 
there  is  no  express  regulation  in  the  Constitu- 
tion defining  the  power  which  the  general  gov- 
ernment may  exercise  over  the  person  or  prop- 
erly of  a  citizen  in  a  territory  thus  acquired, 
the  court  must  necessarily  look  to  the  provis- 
ions and  principles  of  the  Constitution,  and  its 
distribution  of  powers,  for  the  rules  and  prin- 
ciples by  which  its  decision  must  be  governed. 

Taking  this  rule  to  fguide  us,  it  may  be 
safely  assumed  that  citizens  of  the  United 
States  who  migrate  to  a  territory  belonging 
to  the  people  of  the  United  States,  cannot 
be  ruled  as  mere  colonista,  dependent  upon 
the  will  of  the  general  ^evemroent,  and 
to  be  governed  by  any  laws  it  may  think  prop- 
er to  impose.  The  principle  ufjon  which  our 
governments  rest,  and  upon  which  alone  they 
continue  to  exist,  is  the  union  of  States,  sover- 
eign and  independent  within  their  own  limits 
in  their  internal  and  domestic  concerns,  and 
bound  together  as  one  people  by  a  general  gov- 
ernment, possessing  certain  enumerated  and 
restricted  powers,  delegated  to  it  by  the  people 
of  the  several  States,  and  exercising  supreme 
authority  within  the  scope  of  the  powers  granted 
to  it,  throughout  the  dominion  of  the  United 
States.  A  power,  therefore,  in  the  general 
government  to  obtain  and  bold  Colonies  and  de- 
pendent Territories,  over  which  they  might  legis- 
late without  restriction,  would  be  inconsistent 
with  its  own  existence  in  its  present  form.  What- 
ever it  acquires,  it  acquires  for  the  benefit  of  the 
people  of  the  several  Slates  who  created  it  It 
is  their  trustee  acting  for  them,  and  charged 
with  the  duty  of  promoting  the  interests  of  the 
whole  people  of  the  Union  In  the  exercise  of  the 
powers  specifically  granted. 

At  the  time  when  the  Territory  in  question 
was  obtained  bv  cession  from  France,  it  con- 
tained no  population  fit  to  be  associated  to- 
gether and  admitted  as  a  State;  and  it  therefore 
was  absolutely  necessary  to  hold  possession  of 
it  as  a  Territory  belonging  to  the  United  States 
until  it  was  settled  and  inhabltea  by  a  civil- 
ized community  capable  of  self  government, 
and  in  a  condition  to  be  admitted  on  equal 
terms  with  the  other  States  as  a  member  of  the 
Union.  But,  as  we  have  before  said,  it  was 
acquired  by  the  general  government  as  the  rep- 
resentative and  trusteee  of  the  people  of  the 
United  States,  and  it  must,  therefore,be  held  in 
that  character  for  their  common  and  equal 
benefit;  for  it  was  the  people  of  the  several 
States,  acting  through  the  agent  and  represent- 
ative, the  Federal  Government,  who  in  fact  ac- 
quired the  territory  in  question,  and  the  govern- 
ment holds  it  for  their  common  use  until  it 
shall  be  associated  with  the  other  States  as  a 
member  of  the  Union. 

But  until  that  time  arrives,  it  is  undoubtedly 
neceesanr  that  some  government  should  be  es- 
tablished, in  order  to  organize  society,  and  to 
protect  the  inhabitants  in  their  persons  and 

Property ;    and  as   the  people  of  the  United 
tates  could  act  in  tills  matter  only  through  tlie 
government    which    represented    them,    and 
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through  which  they  spoke  and  acted  when  the 
territory  was  obtained,  it  was  not  only  within 
the  scope  of  its  powers,  but  it  was  its  duty  to 
pass  such  l^iwB  and  establish  such  a  government 
OS  would  enable  those  by  whose  authority  they 
acted  to  reap  the  advantages  anticipated  from 
its  acquisition,  and  to  gather  there  a  population 
which  would  enable  it  to  assume  the  position 
to  which  it  was  destined  among  the  States  of  the 
Union.  The  power  to  acquire,  necessarily  car- 
ries with  it  the  power  to  preserve  and  apply  to 
the  purposes  for  which  it  was  acquired.  The 
form  of  government  to  be  established  neces- 
sarily rested  in  the  discretion  of  Congress. 
It  was  their  duty  to  establish  the  one  that 
would  he  be  best  suited  for  the  protection  and 
security  of  the  citizens  of  the  United  States  and 
other  inhabitants  who  might  be  authorized  to 
take  up  their  abode  there,  and  that  must  always 
depend  upon  the  existing  condition  of  the  Ter- 
ritory, as  to  the  number  and  character  of  its 
inbaoitants,  and  the  situation  in  the  Territory. 
In  some  cases  a  government,  consisting  of  per- 
sons appointed  by  the  Federal  Government, 
would  best  subserve  the  interests  of  the  Terri- 
tory, when  the  inhabitants  were  few  and  scat- 
tered, and  new  to  one  another.  In  other  in- 
stances, it  would  be  more  advisable  to  commit 
the  powers  of  self  government  to  the  people 
who  had  settled  in  the  territory,  as  being  the 
most  competent  to  determine  what  was  best  for 
their  own  interests.  But  some  form  of  civil 
authority  would  be  absolutely  necessary  to  or- 
ganize and  preserve  civilized  society,  and  pre- 
pare it  to  become  a  state;  and  what  is  the  best 
form  must  always  depend  on  the  condition  of 
the  territory  at  the  time,  and  the  choice  of  the 
mode  must  depend  upon  the  exercise  of  a  dis- 
cretionary power  by  Congress  acting  within 
the  scoi>e  of  its  constitutional  authority,  and 
Dot  infringing  upon  the  rights  of  person  or 
rights  of  property  of  the  citizen  who  might  go 
there  to  reside  or  for  any  other  lawful  purpose. 
It  was  acquired  by  the  exercise  of  this  discretion 
and  it  must  be  held  and  governed  in  like  man- 
ner, until  it  is  fitted  to  be  a  state. 

But  the  power  of  Congress  over  the  person 
or  property  of  a  citizen  can  never  he  a  mere 
dibcretiona^  power  under  our  Constitution 
and  form  of  government.  The  powers  of  the 
government  and  the  rights  and  privileges  of  the 
ciiizen  are  reflated  and  plainly  defined  by  the 
Constitution  itself.  Ana  when  the  territory 
becomes  a  part  of  the  United  States,  the  Feder- 
al Oovernment  enters  into  possession  in  the 
character  impressed  upon  it  by  those  who 
created  it.  It  enters  upon  it  with  its  powers 
over  the  citizen  strictly  defined,  and  limited 
by  the  Constitution,  from  which  it  derives  its 
own  existence,  and  by  virtue  of  which  alone  it 
continues  to  exist  and  act  as  a  government  and 
sovereignty.  It  has  no  power  of  any  kind 
beyond  it;  and  it  bannot,  when  it  enters  a 
territory  of  the  United  States,  put  off  its  char- 
acter, and  assume  discretionary  or  despotic 
powers  which  the  Constitution  has  denied  to  It. 
It  cannot  create  for  itself  a  new  character 
separated  from  the  citizens  of  the  United 
States,  and  the  duties  it  owes  them  under  the 

Srovisions  of  the  Constitution.  The  territory 
eing  a  part  of  the  United  States,  the  govern- 
ment and  the  citizen  both  enter  it  under  the 
authority  of  the  Constitution,  with  their 
See  19  How. 


respective  rights  defined  and  marked  out;  and 
tlie  Federal  Government  can  exercise  no  power 
over  his  person  or  properly,  beyond  what  that 
instrument  confer8,nor  lawfully  deny  any  right 
which  it  has  reserved. 

A  reference  to  a  few  of  the  proyisions  of  the 
Constitution  will  illustrate  this  proposition. 

For  example,  no  one,  we  presume,  will  con- 
tend that  Congress  can  make  any  law  in  a 
territory  respectine  the  establishment  of  religion 
or  the  fl-ee  exercise  thereof,  or  abridging  the 
freedom  of  speech  or  of  the  press,  or  the  right 
of  the  people  of  the  territory  peaceably  to 
assemble  and  to  petition  the  government  for  the 
redress  of  grievances. 

Korean  Congress  deny  to  the  people  the 
right  to  keep  and  bear  arras,  nor  the  right  to 
trial  by  Jury,  nor  compel  anyone  to  be  a  wit- 
ness against  himself  in  a  criminal  proceeding. 

These  powers.and  others  iiv  relation  to  rights 
of  person,  which  it  is  not  necessary  here  to 
enumerate,  are,  in  express  and  positive  terms, 
denied  to  the  general  government;  and  the 
rights  of  private  property  have  been  guarded 
with  egual  care.  Thus  the  rights  of  property 
are  united  with  the  rights  of  person,  and  placed 
on  the  same  ground  by  the  fifth  amendment  to 
the  Constitution,  which  provides  that  no  per- 
son shall  be  deprived  of  life,  liberty  and  prop- 
erty, without  aue  process  of  law.  And  an  Act 
of  Congress  which  deprives  a  citizen  of  the 
United  States  of  his  liberty  or  property,  merely 
because  he  came  himself  or  brought  his  prop- 
erty into  a  particular  Territory  of  the  United 
States,  and  who  had  committed  no  offense 
against  the  laws,  could  hardly  be  dignified  with 
the  name  of  due  process  of  law. 

So,  too,  it  will  hardly  be  contended  that  Con- 
gress could  by  law  quarter  a  soldier  in  a  house 
in  a  territory  without  the  consent  of  the  owner, 
in  time  of  peace;  nor  in  time  of  war,  but  in  a 
manner  prescribed  by  law.  Nor  could  they  by 
law  forfeit  the  property  of  a  citizen  in  a  terri- 
tory who  was  convicted  of  treason,  for  a  longer 
period  than  the  life  of  the  person  convictSl ; 
nor  take  private  property  for  public  use  with- 
out just  compensation. 

The  powers  over  person  and  property  of 
which  we  speak  are  not  only  not  granted  to 
Congress,  but  are  in  express  terms  denied,  and 
they  are  forbidden  to  exercise  them.  And  this 
prohibition  is  not  confined  to  the  States,  but 
the  words  are  general,  and  extend  to  the  whole 
territory  over  which  the  Constitution  gives  it 
power  to  legislate,  including  those  portions  of 
It  remaining  under  territorial  government,  as 
well  as  that  covered  by  Slates.  It  is  a  total 
absence  of  power  everywhere  within  the 
dominion  of  the  United  States,  and  places  the 
citizens  of  a  territory,  so  far  as  these  rights  are 
concerned,  on  the  satne  frxjting  with  citizens 
of  the  States,  and  guards  them  as  firmly  and 
plainly  against  any  inroads  which  the  general 
^vernment  mi^ht  attempt,  under  the  plea  of 
implied  or  incidental  powers.  And  if  Con- 
gress itself  cannot  do  this — if  it  is  beyond  the 
powers  conferred  on  the  Federal  Government — 
it  will  be  admitted,  we  presume,  that  it  could 
not  authorize  a  territorial  government  to  exer- 
cise them.  It  could  confer  no  power  on  any 
local  government,  established  by  its  authority, 
to  violate  the  provisions  of  the  Constitution. 

It  seems,  however,  to  be  supposed,  that  there 
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is  a  difference  between  property  in  a  slave  and 
other  property,  and  that  different  rules  may  be 
applie<l  to  it  in  expounding  the  Constitution  of 
the  United  States.  And  the  laws  and  usages 
of  nations,  and  the  writings  of  eminent  jurists 
upon  the  relation  of  master  and  slave  and  their 
mutual  rights  and  duties,  and  the  powers 
■which  governments  may  exercise  over  it,  have 
lieen  dwelt  upon  in  the  argument. 

But  in  considering  the  question  l)efore  us,  it 
muit  be  borne  in  mind  that  there  is  no  law  of 
nations  standing  between  the  people  of  tlie 
United  States  and  their  government  and  inter- 
fering with  their  relation  to  each  other.  The 
powers  of  the  government,and  the  rights  of  the 
citizen  under  it,  are  positive  and  practical  regu- 
lations plainly  written  down.  The  people  of 
the  United  States  have  delegated  to  it  certain 
enumerated  powers,  and  forbidden  it  to  exer- 
cise others.  It  has  no  power  over  the  person  or 
property  of  a  citizen  but  what  the  citizens  of 
the  United  States  have  granted.  And  no  laws 
or  usuages  of  other  nations,  or  reasoning  of 
statesmen  or  jurists  upon  the  relations  of  master 
and  slave,  can  enlarge  the  powers  of  the 
government, or  take  from  the  citizens  the  rights 
they  have  reserved.  And  if  the  Constitution 
recognizes  the  right  of  property  of  the  master 
in  a  slave,  and  makes  no  distinction  between 
that  description  of  property  and  other  property 
owned  by  a  citizen,  no  tribunal,  acting  under 
the  authority  of  the  United  States,  whether  it 
be  legislative,  executive,  or  judicial,  has  a  right 
to  draw  such  a  distinction,  or  deny  to  it  the 
benefit  of  the  provisions  and  guarantees  which 
have  been  provided  for  the  protection  of  private 
property  agunst  the  encroachments  of  the 
government. 

Kqw,  as  we  have  already  said  in  an  earlier 
part  of  this  opinion,  upon  a  different  point,  tbg. 
right  of  property  in  a  slave  is  dielinctly  and  ex:. 
presSly'fflHrnVed  ifl  the  Constitution.  Tlie  right 
to  trafllc  in  It."  HKe  «n  ordliaary  article  of 
merchandise  and  property,  was  guarantied  to 
the  citizens  of  the  United  States,  m  every  State 
that  might  desire  it,  for  twenty  ^ears.  And 
the  government  in  express  terms  is  pledged  to 
protect  it  in  all  future  time,  if  the  slave  escapes 
from  his  owner.  This  is  done  in  piain  words — 
too  plain  to  be  misunderstood.  And  no  word 
can  be  found  in  the  Constitution  which  gives 
Congress  a  greater  power  over  slave  property, 
or  which  entitles  properly  of  that  kind  to  less 
protection  than  property  of  any  other  descrip- 
tion. The  only  power  conferred  is  the  power 
coupled  with  the  duty  of  guarding  and  protect- 
ing the  owner  in  his  rights. 

Upon  these  considerations,  it  is  the  opinion 
of  the  court  that^tlifiAct  of  J[!aogreBs  which 
prohibited  a  citizen  from  holdingand  owning 
property  of  this  kind  In  the  territory  of  the 
United  States  north  of  the  line  therein  mention- 
ed, is  not  warranted  by  the  Constitution,  and  is 
therefore  void;  and  uiat  neither  Dred  Scott 
himself,  nor  any  of  his  family,  were  made  free 
by  being  carried  into  this  territory;  even  if 
they  had  been  carried  there  by  the  owner,  with 
the  intention  of  becoming  a  permanent  resident. 

We  have  so  far  examined  the  case,  as  it  stands 
under  the  Constitution  of  the  United  States, 
and  the  powers  thereby  delegated  to  the  Federal 
Government. 

But  there  is  another  point  in  the  case  which 
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depends  on  state  power  and  state  law.  And  it 
is  contended,  on  the  part  of  the  plaintiff,  that 
he  is  made  free  by  being  taken  to  Rock  Island, 
in  the  State  of  Illinois,  independently  of  his 
residence  in  the  territory  of  the  United  States: 
and  being  so  made  free,  he  was  not  again  re- 
duced to  a  state  of  slavery  by  being  brought 
back  to  Missouri. 

Our  notice  of  this  part  of  the  case  will  be 
very  brief;  for  the  principle  on  which  it  de- 
pends was  decided  id  this  court,  upon  much 
consideration,  in  the  case  of  Strader  ei  al.  v. 
Graham,  reported  in  10th  Howard,  83.  Id 
that  case,  the  slaves  had  been  taken  from  Een- 
tucky  to  Ohio,  with  the  consent  of  the' owner, 
and  afterwards  brought  back  to  Kentucky. 
And  this  court  held  that  their  tUUui  or  condi- 
tion, as  free  or  slave,  depended  upon  the  laws 
of  Kentucky,  when  they  were  brought  back 
into  that  State,  and  not  of  Ohio;  and  that  tbii 
court  had  no  jurisdiction  to  revise  the  judg- 
ment of  a  state  court  upon  its  own  laws.  This 
was  the  point  directly  before  the  court,  and 
the  decision  that  this  court  had  not  jurisdic 
tion,  turned  upon  it,  as  will  be  seen  by  the 
report  of  the  case. 

So  in  this  case:  as  Scott  was  a  slave  when 
taken  into  the  State  of  Illinois  by  his  owner, 
and  was  there  held  as  such,  and  brought  back 
in  that  character,  his  status,  as  free  or  slave, 
depended  on  the  laws  of  Missouri,  and  not  of 
Illinois. 

It  has,  however,  been  urged  in  the  argu- 
ment, that  by  the  laws  of  Missouri  he  was  free 
on  his  return,  and  that  this  case,  therefore, 
cannot  he  governed  by  the  case  of  Strader  et 
al.  V.  Oraham,  where  it  appeared,  by  the  lavs 
of  Kentucky,  that  the  plaintiffs  continued  to 
be  slaves  on  their  return  from  Ohio.  But 
whatever  doubts  or  opinions  may,  at  one  time, 
have  been  entertained  upon  this  subject,  we 
are  satisfied,  upon  a  careful  examination  of  all 
the  cases  decided  in  the  State  courts  of  Mis- 
souri referred  to,  that  it  is  now  firmly  settled 
by  the  decisions  of  the  highest  court  in  the 
Stjite,  that  Scott  and  his  family  upon  their  re- 
turn were  not  free,  but  were,  by  the  laws  of 
Missouri,  the  properly  of  the  defendant;  and 
that  the  Circuit  Court  of  the  United  Slates  had 
no  jurisdiction,  when,  by  the  laws  of  the  State, 
the  plaintiff  was  a  slave  and  not  a  citizen. 

Moreover,  the  plaintiff,  it  appears,  broagbt 
a  similar  action  against  the  defendant  in  the 
State  court  of  Missouri,  claiming  the  freedom 
of  himself  and  his  family  upon  the  same 
grounds  and  the  same  evidence  upon  which  he 
relies  in  the  case  before  the  court.  The  case 
was  carried  before  the  Bupreme  Court  of  the 
Slate;  was  fully  argued  there;  and  that  court 
decided  that  neither  the  plaintiff  nor  his  fam- 
ily were  entitled  to  freedom,  and  were  still  the 
slaves  of  the  defendant;  and  reversed  the  judg- 
ment of  the  inferior  State  court,  which  had 
given  a  different  decision.  If  the  plaintiff 
supposed  that  this  judgment  of  the  Supreme 
Court  of  the  State  was  erroneous,  and  that  thia 
court  had  jurisdiction  to  revise  and  reverse  it, 
the  only  mode  by  which  he  could  legally  bring 
it  before  this  court  was  by  writ  of  error  directeo 
to  the  Supreme  Court  of  the  State,  requiring 
it  to  transnJiit  the  record  to  this  court.  If  this 
had  been  done,  it  is  too  plain  for  argument  that 
the  writ  must  have  been  dismissed  for  want  of 
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jurisdiction  in  tliis  court.  Tlie  case  of  Strader 
et  al.  V.  Graliam  is  directly  in  point;  and,  in- 
deed, independent  of  any  decision,  ttie  Ian- 
gua^  of  the  25tli  section  of  the  A.ct  of  1780  is 
too  cleat  and  precise  to  admit  of  controversy. 

But  the  plaintiff  did  not  pursue  the  mode 
prescribed  by  law  for  bringing  the  judgment 
of  a  statu  court  before  thi^  court  for  revision, 
.but  suffered  the  case  to  be  remanded  to  the  in- 
ferior State  court,  where  it  is  still  continued, 
and  is,  by  agreement  of  parties,  to  await  the 
judgment  of  this  court  on  the  point.  All  of 
this  appears  on  the  record  before  us  and  by  the 
printed  report  of  the  case. 

And  while  the  case  is  yet  open  and  pending' 
in  the  inferior  State  court,  the  plaintiff  goes 
into  the  Circuit  Court  of  the  United  States, 
upon  the  same  case  and  the  same  evidence,  and 
against  the  same  party,  and  proceeds  to  judg- 
ment, and  then  brings  here  the  same  case  from 
the  Circuit  Court,  which  the  law  would  not 
have  permitted  him  to  bring  directly  from  the 
State  court.  And  if  this  court  takes  jurisdic- 
tion iq  this  form,  the  result,  so  far  as  the  rights 
of  the  respective  parties  are  concerned,  is  in 
every  respect  substantially  the  same  as  if  it  had, 
in  open  violation  of  law,  entertained  jurisdic- 
tion over  the  judgment  of  the  State  court  upon 
a  writ  of  error,  and  revised  and  reversed  its 
judgment  upon  the  ground  that  its  opinion 
upon  the  question  of  law  was  erroneous.  It 
would  ill  become  this  court  to  sanction  such  an 
attempt  to  evade  the  law,  or  to  exercise  an  ap- 
pellate power  in  this  circuitous  way,  which  i^  is 
forbidden  to  exercise  in  the  direct  and  regular 
and  invariable  forms  of  judicial  proceedings. 

Upon  the  whole,  therefore,  it  is  the  judg- 
ment of  this  court,  that  it  appears  by  the 
record  before  us  that  the  plaintiff  in  error  is 
not  a  citizen  of  Missouri,  in  the  sense  in  which 
that  word  is  used  in  the  Constitution ;  and  that 
the  Circuit  Court  of  the  United  States,  for  that 
reason,  had  no  jurisdiction  in  the  case,  and 
could  give  no  judgment  in  it. 

lis  judgment  for  the  defendant  mutt,  oonee- 
guentlp,  be  reverted,  and  a  mandate  Utued 
directing  the  suit  Co  be  dismisned  for  leaTit  of 
jurisdiction. 

Mr.  Justice  Wayne : 

Concurring  as  I  do  entirelj[  in  the  opinion  of 
the  court,  as  it  has  been  written  and  read  by 
the  Chief  </u«<tee— without  any  qualilication  of 
its  reasoning  or  its  conclusions — ^I  shall  neither 
read  nor  file  an  opinion  of  my  own  in  this  case 
which  I  prepared  when  I  supposed  it  might 
be  necessary  and  proper  for  me  to  do  so. 

The  opinion  of  the  court  meets  fully  and  de- 
cides every  point  which  was  made  in  the  ar- 
gument of  the  case  by  the  counsel  on  either 
bide  of  it.  Nothing  ijelongiug  to  the  case  has 
been  left  undecidtMJ,  nor  has  any  point  been 
discussed  and  decided  which  wati  not  called  for 
by  the  record,  or  which  was  uoi  necessary 
for  the  judicial  disposition  of  it,  in  the  way 
that  it  has  been  done,  by  more  than  a  majority 
of  the  court. 

In  doing  this  the  court  neither  sought  nor 
made  the  case.  It  was  brought  to  us  in 
the  course  of  that  administration  of  the  laws 
which  Congress  has  enacted,  for  the  review  of 
cases  from  the  circuit  courts  by  the  Supreme 
Court. 


In  our  action  upon  it,  we  have  only  dis- 
charged our  duly  as  a  distinct  and  efficient  de- 
partment of  the  government,  as  the  framers  of 
the  Constitution  meant  the  judiciary  to  be, 
and  as  the  States  of  the  Union  and  the  people 
of  those  Slates  intended  it  should  be,  when 
they  ratified  the  Constitution  of  the  United 
States. 

The  case  involves  private  rights  of  value,  i 
and  constitutional  p^inpipl^B  fllj;?  Wghestim^j 
importance,  about  which  there  had  become  ' 
such  a  difference  of  opinion,  that  the  peace  , 
and  harmony  of  the  country  required  the  set- 
tlement  of  them  by  judiciardecision. 

It  would  certainly  be  a  subject  of  regret, 
that  the  conclusions  of  the  court  have  not  been 
assented  to  by  all  of  its  members,  if  I  did  not 
know  from  its  history  and  my  own  experience 
how  rarely  it  has  happened  that  the  judges 
have  been  unanimous  upon  constitutional 
questions  of  montent,  and  if  our  decision  in 
tliis  case  had  not  been  made  by  as  large  a  ma- 
jority of  them  as  has  been  usually  haaon  con- 
stitutional questions  of  importance. 

Two  of  the  judges,  Mr.  Justices  McLean  and 
Curtis,  dissent  from  the  opinion  of  the  court. 
A  third,  Mr.  Justice  Nelson,  gives  a  separate 
opinion  upon  a  single  point  in  the  case,  with 
which  I  concur,  assuming  that  the  Circuit 
Court  had  jurisdiction;  but  he  abstains  alto- 
gether from  expressing  any  opinion  upon  the 
8th  section  of  the_  Agt  of  1820.  known  com- 
rfwnly  as  the  Missauri  Compromise  Law,  and 
six  of  us  declare  IhalTi  was  uncoustilutional. 

But  it  has  been  assumed,  that  this  court  has 
acted  extrajudicially  in  giving  an  opinion  upon 
the  8th  section  of  the  Act  of  1830,  because, 
as  It  has  decided  that  the  Circuit  Court  had  no 
jurisdiction  of  the  case,  this  court  has  no  juris- 
diction to  examine  the  case  upon  its  merits. 

But  the  error  of  such  an  assertion  has  arisen 
in  part  from  a  misapprehension  of  what  has 
been  heretofore  decided  by  the  Supreme  Court, 
in  cases  of  a  like  kind  with  that  before  us;  in 
part,  from  a  misapplication  to  the  circuit  courts 
of  the  United  States,  of  the  rules  of  pleading 
concerning  pleas  to  the  jurisdiction  which  pre- 
vail in  common  law  courts;  and  from  its  having 
been  forgotten  that  this  case  was  not  brought 
to  this  court  by  appeal  or  writ  of  error  from  a 
state  court,  but  by  a  writ  of  error  to  the  Cir- 
cuit Court  of  the  United  States. 

The  cases  cited  by  the  Chief  Justice  to  show 
that  this  court  has  now  only  done  what  it  has 
repeatedly  done  before  in  other  cases,  without 
any  question  of  its  correctness,  speak  for  them- 
selves. The  differences  between  the  rules  con- 
cerning pleas  to  the  jurisdiction  in  the  courts 
of  the  United  States  and  common  law  courts 
have  been  stated  and  sustained  and  reasoning 
and  adjudged  cases;  and  it  has  been  shown  that 
writs  of  error  to  a  state  court  and  to  the  circuit 
courts  of  the  United  States  are  to  be  determined 
by  different  laws  and  principles.  In  the  first, 
it  is  OUT  duty  to  ascertain  if  this  court  has  ju- 
risdiction, under  the  25th  section  of  the 
Judiciary  Act,  to  review  the  case  from  the  State 
court;  and  if  it  shall  be  found  that  it  has  not, 
the  case  is  at  end,  so  far  as  this  court  is  con- 
cerned; for  our  power  to  review  the  case  upon 
its  merits  has  been  made,  by  the  25th  section,  to 
depend  upon  its  having  jurisdiction;  when  it 
has  not,  this  court  cannot  criticise,  controvert. 
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or  give  any  opinion  upon  the  merits  of  a  case 
from  a  state  court. 

But  in  a  case  brought  to  this  court,  by  appeal 
or  by  writ  of  error  from  a  circuit  court  of  the 
United  States,  we  iK-jrin  a  review  of  it,  not  b^ 
inquiring  if  lliis  court  has  jurisdiction,  but  if 
that  court  has  it.  If  tlie  cose  lias  been  decided  by 
by  that  court  upon  its  merits,  but  tlie  record 
shows  it  to  be  deficient  in  those  averments 
which  by  the  law  of  the  Uuited  States  must  be 
made  by  the  pinintifl  in  thi-  action,  to  give  the 
court  jurisdictioD  of  his  case,  we  send  it  back 
to  the  court  from  wliich  it  was  brought,  with 
directions  to  Ix;  dismissed,  though  it  has  been 
decided  there  upon  its  merits. 

So,  in  a  case  containing  the  averments  by  the 
plaintiff  which  are  necessnry  to  give  the  Circuit 
Court  juri8diction,if  the  defendant  shall  file  bis 
plea  in  abatement  denying  the  truth  of  them, 
and  the  plaintiff  shall  demur  to  it,  and  the 
court  should  erroneously  sustain  the  plaintiff's 
demurrer,  or  declare  the  plea  to  l)c  insufficient, 
and  doing  so  require  the  defendant  to  an- 
swer over  by  a  plea  to  the  merits,  and  shall 
decide  the  case  upon  such  pleading,  this  court 
has  the  same  authority  to  inquire  into  the  juris- 
diction of  that  court  to  do  so,  and  to  correct  its 
error  in  that  regard,  that  it  bad  in  the  other 
case  to  correct  its  error,  in  trying  a  case  in 
wliich  the  plaintiff  had  not  made  those  aver- 
ments which  were  necessary  to  give  the  court 
jurisdiction.  In  both  cases  the  record  is  re- 
Mirted  to,  to  determine  the  point  of  jurisdiction, 
but,  as  the  power  of  review  of  cases  from  a 
federal  court,  by  this  court,  is  not  limited  by 
tlie  law  to  a  part  of  the  case,  this  court  may 
correct  an  error  upon  the  merits:  and  there  is  the 
same  reason  for  correcting  an  erroneous  judg- 
ment of  the  Circuit  Court,  where  the  want  of 
jurisdiclion  appears  from  any  pan  of  the  rec- 
ord, that  there  is  for  declaring  a  want  of  juris- 
diction for  a  want  of  necewary  averments. 
Any  attempt  to  control  the  court  from  doing  so 
by  (be  technical  common  law  rules  of  plead- 
ing in  cases  of  jurisdiclion,  when  a  defendant 
has  been  denied  his  plea  to  it,  would  tend  to 
enlarge  the  jurisdiction  of  the  Circuit  Court, 
by  limiting  this  court's  review  of  its  judgments 
in  that  particular..  But  I  will  not  argue  a 
point  already  so  fully  discussed.  Ihave  everj' 
confidence  in  the  opinion  of  the  court  upon 
the  point  of  jurisdiction,  and  do  not  allow  my- 
self to  doubt  that  the  error  of  a  contrary  con- 
clusion will  be  fully  understood  by  all  who 
shall  read  the  argument  of  the  Chief  Juitice. 

1  have  already  said  that  the  opinion  of  the 
court  has  my  unqualified  assent. 

Mr.  JutiHee  Nelson: 

I  shall  proceed  to  state  the  grounds  upon 
which  I  have  arrived  at  the  conclusion  that 
the  judgment  of  the  c(>urt  below  should  be  af- 
firmed. The  suit  was  brought  in  the  court  be- 
low by  the  plaintiff,  for  Hie  purpose  of  assert- 
ing his  freedom,  and  that  of  Hairiet,  his  wife, 
and  two  children. 

The  defendant  pleaded,  in  abatement  to  the 
suit,  that  the  cause  of  action,  if  any,  accrued 
to  the  plaintiff  out  of  the  jurifdicifon  of  tbe 
court,  and  exclusively  within  the  jurisdiction 
of  the  courts  of  the  Stale  of  Missouri;  for  that 
the  said  plaintiff  '»  not  a  citizen  of  the  State 
of   Missouri,    as  alleged   in    the  declaration, 
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because  he  is  a  negro  of  African  descent:  bis 
ancestors  were  of  pure  African  blood,  and  were 
brought  into  this  country  and  sold  as  negro 
slaves. 

To  this  plea  the  plaintiff  demurred,  and  tbe 
defendant  joined  in  demurrer.  The  court  be- 
low sustained  the  demurrer,  holding  that  tbe 
plea  was  insufficient  in  law  to  abate  the  suit. 

The  defendant  then  pleaded  over  in  bar  of  the 
action. 

.  1.  The  general  issue.  2.  That  tbe  plaintiff 
was  a  negro  slave,  the  lawful  property  of  the 
defendant.  And  8.  That  Harriet,  the  wife  of 
said  plaintiff,  and  the  two  children,  were  the 
lawful  slaves  of  the  said  defendant.  Issue  was 
taken  upon  these  pleas,  and  the  cause  went 
down  to  trial  before  the  court  and  jury,  and 
an  agreed  state  of  facts  was  presented,  upon 
which  the  trial  proceeded,  and  resulted  in  a 
verdict  for  tbe  defendant,  under  the  instruc- 
tions of  the  court. 

The  facts  agreed  upon  were  substantially  as 
follows: 

That  in  the  year  1884.  the  plaintiff,  Scott, 
was  a  negro  slave  of  Dr.  Emerson,  who'was  a 
surgeon  m  the  Army  of  the  United  Stales;  and 
in  that  year  be  took  tbe  plaintiff  from  the  Slate 
of  Missouri  to  the  military  post  at  Rock  Island, 
in  the  Stale  of  Illinois,  and  held  him  there  as  a 
slave  until  the  month  of  April  or  May,  \\SM. 
At  this  date.  Dr.  Emerson  removed,  with  the 
plaintiff,  from  the  Ro<'k  Island  post  to  the  mil- 
itary post  at  Fort  Sneliing,  situate  on  the  west 
bank  of  the  Mississippi  River,  in  the  Territory 
of  Upper  Louisiana,  and  north  of  the  latitude 
thirty-six  degrees  thirty  minutes,  and  north  of 
the  Slate  of  Missouri.  That  he  held  the  plaint- 
iff in  slavery,  at  Fort  Sneliing,  from  the  last 
mentioned  date  until  the  year  1838. 

That  in  the  year  1835,  Harriet,  mentioned 
in  the  declaration,  was  a  negro  slave  of  Major 
Taliaferro,  who  belonged  to  the  Army  of  the 
United  States:  Mid  in  that  year  he  took  her  to 
Fort  Sneliing,  already  mentioned,  and  kept  her 
there  as  a  slave  until  the  year  ltt36,  and  tbt>n 
sold  and  delivered  her  to  Dr.  Emerson,  who 
held  her  in  slavery,  at  Fort  Sneliing,  until  the 
year  1838.  That  in  the  year  183G  tbe  plaintiff 
and  Harriet  were  married,  at  Fort  Sneliing. 
with  the  consent  of  their  master.  Tlie  two 
children,  Eliza  and  Lizzie,  are  the  fruit  of  ibis 
marriage.  The  first  is  about  fourteen  years  of 
age,  and  was  bom  on  board  tbe  steamboat 
Qipaey,  north  of  the  State  of  Missouri,  and  up- 
on the  Mississippi  River:  the  other,  about  seven 
years  of  age,  was  bom  in  the  State  of  Missouri, 
at  the  military  post  called  Jefferson  Barracks. 

In  1U88  Dr.  Emerson  removed  the  plaintiff 
Harriet,  and  their  daughter  Eliza,  from  Fort 
Sneliing  to  tbe  State  of  Missouri,  where  ibey 
have  ever  since  resided.  And  that  before  tbe 
commencement  of  tbi9  suit,  they  were  sold  by 
the  Doctor  to  8andf6rd,  the  defendant,  who 
has  claimed  and  held  them  as  slaves  ever 
since. 

Tbe  agreed  case, also  states  that  the  plaintiff 
brought  a  suit  for  bis  freedom,  in  the  Circuit 
Court  of  tbe  Slate  of  Missouri,  on  whic^  a 
judgment  was  rendered  in  his  favor;  but  that, 
on  a  writ  of  error  from  the  Supreme  Court  of 
tbe  State,  the  judgment  of  the  court  below  was 
reversed,  and  the  cause  remanded  to  the  circuit 
for  a  new  trial. 
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On  closing  the  testimonjr  In  the  court  below, 
the  couinel  for  the  pItUntiff  prayed  tlje  court 
to  instruct  the  Jury,  upon  the  agreed  state  of 
facts,  that  they  ouglit  to  find  for  the  plaintiff; 
when  the  court  refused,  and  instructed  them 
that,  upon  the  facts,  the  law  was  with  the  de- 
fendant. 

With  respect  to  the  plea  in  abatement,  which 
went  to  the  citizenship  of  (he  plaintiff,  and  his 
competency  to  bring  a  suit  in  the  federal  courts, 
the  common  law  rule  of  pleading  is,  that  upon 
a  judgment  against  the  pica  on  demurrer,  and 
that  the  defendant  answer  over,  and  the  de- 
fendant submits  to  the  judgment,  and  pleads 
over  to  the  merits,  the  plea  in  abitement  is 
deemed  to  be  waived,  and  is  not  afterwards  to 
be  regarded  as  a  part  of  the  record  in  deciding 
upon  tbe  rights  of  the  parties.  There  is  some 
question,  however,  whether  this  rule  of  plead 
ing  applies  to  the  peculiar  system  and  jurisdic- 
tion of  the  federal  courts.  As,  in  these  courts, 
if  the  facts  appearing  on  the  record  show  that 
the  Circuit  Court  had  no  jurisdiction,  its  judg- 
ment will  be  reversed  in  the  appellate  court  for 
that  cause,  and  the  case  remanded  with  direc- 
tions to  be  dismissed. 

In  tbe  view  we  have  taken  of  the  case,  it  will 
not  be  ncceviary  to  pass  upon  this  question, 
and  we  shall  therefore  proceed  at  once  to  an 
examination  of  the  case  upon  its  merits.  The 
question  upon  the  merits,  in  general  terms,  is 
whether  or  not  the  removal  of  tho  plaintiff, 
who  was  a  slave,  with  his  master,  from  the 
State  of  Missouri  to  the  State  of  Illinois,  with 
a  view  to  a  temporary  residence,  and  after  such 
residence  and  return  to  the  slave  State,  such 
residence  in  the  free  State  works  an  emancipa- 
tion. 

As  appears  from  an  agreed  statement  of  facts, 
this  question  has  been  before  the  highest  court 
of  tbe  State  of  Missouri,  and  a  judgment  ren- 
dered that  thij  residence  in  the  free  Slate  has 
no  such  eitect:  but.  on  the  contrary,  that  his 
originul  condition  continued  unchanged. 

The  court  below,  the  Circuit  Court  of  the 
United  States  for  Missouri,  in  which  this  suit 
was  afterwards  brought,  followed  the  deci»ion 
of  the  State  court,  and  rendered  a  like  judgment 
agHiust  the  plaintiff. 

The  argument  against  these  decisions  is,  that 
tliu  laws  of  Illinois,  forbidding  slavery  within 
her  territorv,  had  the  effect  to  set  the  slave  free 
while  resicling  in  that  State,  and  to  impress 
upon  him  the  condition  and  utatus  of  a  free- 
man: and  that,  by  force  of  these  laws,  this  Ha- 
tits  aud  condition  accorapained  him  on  his  re- 
turn to  the  slave  State,  and  of  consequence  he 
could  not  be  there  held  as  a  slave. 

This  question  has  been  examined  in  the 
courts  of  several  of  the  slaveholdiug  States,  and 
different  opinions  expressed  and  conclusions  ar- 
rived at.  We  shall  hereafter  refer  to  some  of 
tlicm.  aud  to  the  principles  upon  which  they  are 
founded.  Our  opinion  is,  that  the  question  is 
one  which  belongs  to  each  State  to  decide  for 
itself,  either  by  its  Legislature  or  courts  of  jus- 
lice;  and  hence,  in  respect  to  the  case  before 
us,  to  the  Stale  of  Missouri — a  question  exclu- 
gtvely  of  Miissouri  law,  and  which,  when  de- 
termined by  that  Slate,  it  is  the  duty  of  the  fed- 
eral courts  to  follow  il.  In  other  words,  ex- 
cept in  c-iscs  where  the  power  is  restrained  by 
tbe  Consiitutiun  uf  the  United  States,  the  law 
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of  the  State  is  supreme  over  the  subject  of  slav- 
ery within  its  jurisiliction. 

As  a  practical  illustration  of  the  principle, 
we  may  refer  to  the  legislation  of  the  free  States 
in  abolishing  slavery,  and  prohibiting  its  in- 
troduction into  their  territories.  Confessedly, 
except  as  restrained  by  the  Federal  Constitution, 
they  exercised,  and  rightfully,  complete  and 
absolute  power  over  the  subject.     Upon  what 

Srinciple,  then,  can  it  be  denied  to  the  Slate  of 
[issouri?  The  power  flows  from  the  sover- 
eign character  of  the  States  of  this  Union ;  sov- 
ereign, not  merely  as  respects  the  federal  gov- 
ernment—except as  they  have  consented  to  its 
limitation — hut  sovereign  as  respects  each  oth- 
er. Whether,  therefore,  the  Slate  of  Missouri 
will  recognize  or  give  effect  to  the  laws  of  Illi- 
nois within  her  territories  on  the  subject  of  slav- 
ery, is  a  question  for  her  to  determine.  Nor 
is  there  any  constitutional  power  in  this  gov- 
ernment that  can  rightfully  control  her. 

Every  State  or  nation  possesses  an  exclusive 
sovereignty  and  jurisdiction  within  her  own 
territory;  and  her  laws  affect  and  bind  all 
property  and  persons  residing  within  it.  It 
mav  regulate  the  manner  and  circumstances 
under  which  property  is  held, and  the  condition, 
capacity  and  slate,  of  all  persons  therein;  and, 
also,  the  remedy  and  modes  of  administering 
justice.  And  it  is  equally  true,  that  no  State  or 
nation  can  affect  or  bind  property  out  of  its 
territory,  or  persons  not  residing  within  it.  No 
State,  therefore,  can  enact  laws  to  operate  be- 
yond its  own  dominions,  and,  if  it  attempts  to 
do  so,  it  may  be  lawfully  refused  obedience. 
Such  laws  can  have  no  inherent  autliority  ex- 
traterritorially.  This  is  the  necessary  result  of 
the  independence  of  distinct  and  separate  sov- 
ereignties. 

Now,  it  follows  from  these  principles,  that 
whatever  force  or  effect  the  laws  of  one  State 
or  nation  may  have  in  the  territories  of  another, 
must  depend  solely  upon  tbe  laws  and  munici- 
pal regulations  of  the  latter,  upon  its  own  ju- 
risprudence and  polity,and  upon  its  own  express 
or  tacit  consent. 

Judge  Story  observes,  in  his  Conflict  of  Laws, 
p.  34,  "  that  a  State  may  prohibit  the  operation 
of  all  foreign  laws,  and  the  rights  growing  out 
of  them,  within  its  territories."  "  And  that 
when  its  code  speaks  positively  on  the  subject, 
it  must  be  obeyed  by  all  persons  who  are  within 
reach  of  its  soven^ignty;  when  its  customary 
unwritlen  or  common  law  speaks  directly  on 
the  subject,  it  is  equally  to  be  obeyed." 

Nations,  irom  convenience  and  comity,  and 
from  mutual  interest,  and  a  sort  of  moral  ne- 
cessity to  do  justice,  recognize  and  administer 
tbe  laws  of  other  countries.  But,  of  the  nature, 
extent  and  utility,  of  tliem,  respecting  prop- 
erty, or  the  state  and  conditions  of  persons 
within  her  territories,  each  nation  judges  for 
itself;  and  is  never  lx>und,  even  upon  tbe  ground 
of  comity,  to  recognize  them,  if  prejudicial  to 
her  own  interest*.  The  recognition  is  purely 
from  comity,  and  not  from  any  absolute  or  par 
amount  obligation. 

Judge  Story  again  observes  (898).  •'  that 
tbe  true  foundation  and  extent  of  the  obli- 
gation of  tlie  laws  of  one  nation  within 
another  is  the  voluntary  consent  of  the  lat- 
ter, and  is  inadmissible  when  they  ore  con- 
trary to  its  known  interests."    And  he  adds, 
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"  in  the  silence  of  any  positive  rule  aSlnning 
or  denying  or  restraining  the  operation  of  the 
foreiun  laws,  courtsof  justice  presume  tlie  tacit 
adoption  of  tliem  by  their  own  government, 
unless  they  are  repugnant  to  its  policy  or  preju- 
dicial to  its  interests."  See.  also,  3  Kent's 
Com.,  p.  457;  13  Pet.,  519,  589. 

These  principles  fully  establish  that  it  be- 
longs to  the  sovereign  State  of  Missouri  to  de- 
termine by  her  laws  the  question  of  slavery 
within  her  jurisdiction,  subject  only  to  such 
limitations  as  may  be  found  in  the  Federal  Con- 
stitution; and,  further,  that  the  laws  of  other 
States  of  the  Confederacy,  whether  enacted  by 
their  Legislatures  or  expounded  by  their  courts, 
can  bfkve  no  operation  within  her  territory,  or 
affect  rights  growing  out  of  her  own  laws  on 
the  subject.  This  is  the  necessary  result  of  the 
independent  and  sovereign  character  of  the 
State.  -The  principle  is  not  peculiar  to  the 
State  of  Missouri,  but  is  equallv  applicable  to 
each  State  belonging  to  the  Confederacy.  The 
laws  of  each  have  no  e.Ttraterritorial  operation 
within  the  jurisdiction  of  another,  except  such 
as  may  be  voluntarily  conceded  by  her  laws  or 
courts  of  justice.  To  the  extent  of  such  con- 
cession upon  the  rule  of  comity  of  nations,  the 
foreign  law  may  operate,  as  it  then  becomes  a 
part  of  the  municipal  law  of  the  State.  When 
determined  that  the  foreign  law  shall  have  ef- 
fect, the  municipal  law  of  the  State  retires, 
and  gives  place  to  the  foreign  law. 

In  view  of  these  principles,  let  us  examine  a 
little  more  closely  the  doctrine  of  those  who 
maintain  that  the  law  of  Missouri  is  not  to  gov- 
ern the  itatas  and  condition  of  the  plaintiff. 
They  insist  that  the  removol  and  temporary  res- 
idence with  his  master  in  Illinois,  where  slav- 
ery is  inhibited,  had  the  effect  to  set  him  free, 
and  that  the  same  effect  is  to  be  given  to  the 
law  of  Illinois,  within  the  State  of  Missouri, 
after  his  return.  Why  was  he  set  free  in  Illi- 
nois? Because  the  law  of  Missouri,  under  which 
he  was  held  as  a  slave,  hod  no  operation  by  its 
own  force  extralerritorially;  and  the  State  of 
Illinois  refused  to  recognize  its  effect  within  her 
limits,  upon  principles  of  comity,  as  a  state  of 
slavery  was  inconsistent  with  her  laws,  and  con- 
trary to  her  policy.  But,  how  is  the  case  dif- 
ferent on  the  return  of  the  plaintiff  to  the  Slate 
of  Missouri?  Is  she  bound  to  recognize  and 
enforce  the  law  of  Illinois?  For,  unless 
she  is,  the  ttattu  and  condition  of  the  slave 
upon  his  return  remains  the  same  as  originally 
existed.  Has  the  law  of  Illinois  any  greater 
force  within  the  jurisdiction  of  Missouri,  than 
the  laws  of  the  latter  within  that  of  the  former? 
Certainly  not.  They  stand  upon  an  equal  foot- 
ing. Neither  has  any  force  extraterritorially, 
except  what  may  be  voluntarily  conceded  to 
them. 

It  has  been  supposed,  by  the  counsel  for  the 
plaintiff,  that  a  rule  laid  down  by  Hubeiushod 
some  bearing  upon  that  question.  Hul)eru8  ob 
serves  that  "  personal  qualities,  impressed  by 
the  laws  of  any  place,  surround  and  accompany 
the  person  wherever  he  goes,  with,  this  effect: 
that  in  every  place  he  enjoys  and  is  subject  to 
the  same  law  which  other  persons  of  his  class 
elsewhere  enjoy  or  are  subject  to."  De  Confl. 
U-g...  lib.  1,  tit.  8,  sec.  12;  4  Dall.,  376,  n;  1 
Story,  Con.  Laws,  pp.  69,  60. 

The  application  sought  to  be  given  to  the  rule 
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was  this:  that  as  Dred  Scott  was  free  while 
residing  in  the  State  of  Illinois,  by  the  laws  of 
that  Stale,  on  his  return  to  the  State  of  Missou- 
ri he  carried  with  him  the  personal  qualities  of 
freedom,  and  that  the  same  effect  must  be 
given  to  his  ttatut  there  as  in  the  former  State. 
But  the  difficulty  in  the  case  is  in  the  total  mis- 
application of  the  rule. 

These  personal  qualities,  to  which  Huberue 
refers,  are  those  impressed  upon  the  individual 
by  the  law  of  the  domicil;  it  is  this  that  the  au- 
thor claims  should  be  permitted  to  accompany 
the  person  into  whatever  country  he  might  go, 
and  should  supersede  the  law  of  the  place 
where  he  had  taken  up  a  temporary  residence. 

Now,  as  the  domicil  of  Scott  was  in  theStnte 
of  Missouri,  where  he  was  a  slave,  and  from 
whence  he  was  taken  by  his  master  into  Illinois 
for  a  temporary  residence,  according  to  the 
doctrine  of  Hul)erus.  the  law  of  his  domicil 
would  have  accompanied  him,  and  during  liii 
residence  there  he  would  remain  in  the  same 
condition  as  in  tlie  State  of  Missouri.  In  order 
to  Iiave  given  effect  to  the  rule,  as  claimed  in 
the  argument,  it  should  have  been  first  shoira 
that  a  domicil  had  been  acquired  in  the  free 
State,  which  cannot  be  pretended  upon  the 
agreed  facts  in  the  case.  But  the  true  answer 
to  the  doctrine  of  Huberus  is,  that  the  rule,  in 
any  aspect  in  which  it  may  be  reviewed,  has  do 
bearing  upon  either  side  of  the  question  befoie 
us,  even  if  conceded  to  the  extent  laid  down  by 
the  author;  for  he  admits  that  foreign  eoveni- 
ments  give  effect  to  these  laws  of  the  domicil 
no  further  than  they  arc  consistent  with  their 
own  laws,  and  not  prejudicial  to  their  own  sub- 
jects; in  other  words,  their  force  and  effect  de- 
pend upon  the  law  of  comity  of  the  forei^ 
government.  We  should  adcl.  also,  that  this 
general  rule  of  Hulierus,  referred  to,  has  not 
been  admitted  iu  the  practice  of  nations,  nor  b 
it  sanctioned  by  the  most  approved  jurists  of 
international  law.  Slory,  Con.,  sees.  91,96, 
103,  104;  2  Kent's  Com.,  pp.  457,  458;  1  Buigc, 
.Con.  Laws.  pp.  12,  127. 

We  come  now  to  the  decision  of  this  court  in 
the  case  of  Strader  et  al.  v.  Graham,  10  How., 
p.  82.  The  cose  came  up  from  the  Court  of  Ap- 
peals, in  the  State  of  Kentucky.  The  question 
in  the  case  was,  whether  certain  slaves  of  Gra- 
ham, a  resident  of  Kentucky,  who  had  been 
employed  temporarily  at  several  places  in  the 
State  of  Ohio,  with  their  master's  consent,  and 
had  returned  to  Kentucky  into  bis  service,  had 
thereby  become  entitled  to  their  freedom.  The 
Court  of  Appeals  held  that  they  had  not.  Tlie 
case  was  brought  to  this  court  under  the  25th 
section  of  the  Judiciary  Act.  This  court  held 
that  it  had  no  jurisdiction,  for  the  reason,  the 
question  was  one  that  belonged  exclusively  to  the 
Slate  of  Kentucky.  The  Chief  Ju»iice,  inaeliver 
ing  the  opinion  of  the  court, observed  that  "every 
State  has  an  undoubted  right  to  determine  the 
statut  or  domestic  and  social  condition  of  tlie 
persons  domiciled  within  its  territory,  except 
in  so  far  as  the  powers  of  the  States  in  this  re 
spect  arc  restrained,  or  duties  and  obligations 
imposed  upon  them  liy  the  Constitution  of  the 
United  Slates.  There  is  nothing  in  the  Consti- 
tution of  the  United  States,  he  observes,  that 
con  in  any  degree  control  the  law  of  Kentucky 
upon  this  subject.  And  the  condition  of  the 
negroes,  thereiore,  as  to  freedom  or  slBverr. 
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after  their  return,  dcpeodcd  altogettaer  upon 
the  kvB  of  that  Htate,  and  could  not  be  influ- 
enced by  the  laws  of  Ohio.  It  was  exciusively 
in  the  power  of  Kentucky  to  determine,  for 
herself,  whether  their  employment  in  another 
State  should  or  should  not  malie  them  free  on 
their  return." 

It  has  been  supposed,  in  the  argument  ou  the 
part  of  the  plaintiff,  that  the  8th  section  of 
the  Act  of  Congress  passed  March  6,  1830  (8 
Stat,  at  L.,  p.  M4),  which  prohibited  slavery 
north  of  thirty  six  degrees  thirty  minutes,  with- 
in which  the  plaintiff  and  his  wife  temporarily 
resided  at  Fort  Snelling,  possessed  some  supe- 
rior virtue  and  effect,extraterritoria)ly  and  with- 
in the  State  of  Missouri,  beyond  that  of  the  laws 
of  Illinois,  or  those  of  Ohio  in  the  case  of  Strad- 
tr  et  at.  v.  Oraham.  A  similar  ground  was 
taken  and  urgMl  upon  the  court  in  the  case  just 
mentioned,  under  the  Ordinance  of  1787,  which 
was  enacted  during  the  time  of  the  Confedera- 
tion, and  re-enacted  by  Congress  after  the 
adoption  of  the  Constitution,  with  some  amend- 
ments adapting  it  to  the  new  government.  1 
Stat,  at  L.,  p.  60. 

In  answer  to  this  ground,  the  Chief  Justice, 
in  delivering  the  opinion  of  the  court,  olwerved : 
The  argument  assumes  that  the  six  articles 
which  that  Ordinance  declares  to  be  perpetual, 
are  still  in  force  in  the  States  since  formed 
within  the  territory,  and  admitted  into  the 
Union.  If  this  proposition  could  be  maintained, 
it  would  not  alter  the  question ;  for  the  Regula- 
tions of  Congress,  under  the  old  Confederation 
or  the  present  Constitution,  for  the  government 
of  a  particular  territory,  could  have  na.  force 
beyond  its  limits.  It  certainly  could  not  restrict 
the  power  of  the  States,  within  their  respective 
territories,  nor  in  any  manner  interfere  with 
their  laws  and  institutions,  nor  give  this  court 
control  over  them. 

"The  Ordinance  in  question,"  he  observes, 
"if  still  in  force,  could  nave  no  more  operation 
than  the  laws  of  Ohio,  in  the  State  of  Ken- 
tucky, and  could  not  influence  the  decision  up- 
■on  the  rights  of  the  master  or  the  slaves  in  that 
State." 

This  view,  thus  auth9ritatively  decliiM, 
furnishes  a  conclusive  answer  to  the  distinction 
attempted  to  be  set  up  between  the  extraterri- 
torial effect  of  a  state  law  and  the  Act  of  Con- 
gress in  question. 

It  must  be  admitted  that  Congress  possesses 
no  power  to  regulate  or  abolish  slaveiy  within 
the  States;  and  that  if  this  Act  had  attempted 
any  such  legislation,  it  would  have  b«N;n  a  nul- 
lity. And  yet  the  argument  here,  if  there  be 
any  force  in  it,  leads  to  the  result,  that  effect 
may  be  given  to  such  legislation;  for  it  is  only 
by  giving  the  Act  of  Congress  operation  within 
the  State  of  Missouri,  that  it  can  have  any  effect 
upon  the  question  between  the  parties.  Having 
no  such  effect  directly,  it  will  be  difficult  to 
maintain,  upon  any  consistent  reasoning,  that 
it  can  be  made  to  operate  indirectly  upon  the 
subject. 

The  argument,  we  think,  in  any  a<'pect  in 
which  it  may  be  viewed,  is  utterly  iilestitute  of 
support  upon  any  principles  of  constitutional 
law,  as,  according  to  that,  Congress  has  no 
power  whatever  over  the  subject  of  slavery 
within  the  State;  and  is  also  subversive  of  the 
established  doctrine  of  international  jurixpru- 
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dence,  as,  according  to  that,  it  is  an  axiom  that 
the  laws  of  one  government  have  no  force  with- 
in the  limits  of  another,  or  extraterritorily,  ex- 
cept from  the  consent  of  the  latter. 

It  is  perhaps  not  unfit  to  notice,  in  this  con- 
nection, that  many  of  the  most  eminent  stales- 
men  and  jurists  of  the  country  entertain  the  opin- 
ion that  this  provision  of  the  Act  of  Congress, 
even  within  the  territory  to  which  it  relates,  was 
not  authorized  by  any  power  under  the  Constitu- 
tion. The  doctrine  here  contended  for,  not 
only  upholds  its  validity  in  the  territory,  but 
claims  for  it  effect  beyond  and  within  the  lim- 
its of  a  sovereign  state — an  effect,  as  insisted, 
that  displaces  the  laws  of  the  State,  and  substi- 
tutes its  own  provisions  in  their  place. 

The  consequences  of  any  such  construction 
are  apparent.  If  Congress  possesses  the  power, 
under  the  Constitution,  to  abolish  slavery  in  a 
territory,  it  must  necessarily  possess  the  like 
power  to  establish  it.  It  cannot  bea  one  sided 
power,  as  may  suit  the  convenience  or  particu- 
lar views  of  the  advocates.  It  is  a  power,  if  it 
exists  at  all,  over  the  whole  subject;  and  then, 
upon  the  prpcess  or  reasoning  which  seeks  to 
extend  its  influence  beyond  the  territory,  and 
within  the  limits  of  a  state,  if  Congress  should 
establish,  instead  of  abolish,  slavery,  we  do  not 
see  but  that,  if  a  slave  should  be  removed  from 
the  territory  into  a  free  State  his  itatv*  would 
accompany  him,  and  continue,  notwithstand- 
ing its  laws  against  slavery.  The  laws  of  the 
free  State,  according  to  the  argument,  would 
be  displaced,  and  the  Act  of  Congress,  in  its  ef- 
fect, be  substituted  in  their  place.  We  do  not 
see  how  this  conclusion  could  be  avoided,  if  the 
construction  against  which  we  arc  contending 
should  prevail.  We  are  satisfied,  however,  it 
is  unsound,  and  that  the  true  answer  to  it  is. 
that  even  conceding,  for  the  purposes  of  the  ar- 
gument, that  this  provision  of  the  Act  of  Con- 
gress is  valid  within  the  territorv  for  which  it 
was  enacted,  it  can  have  no  operation  or  effect 
beyond  its  limits,  or  within  the  jurisdiction  of 
a  state.  It  can  neither  displace  its  laws  nor 
change  the  ttatuii  or  condition  of  its  inhabitants. 

Our  conclusion,  therefore,  is,  upon  this 
branch  of  the  case,  that  the  question  involved 
is  one  depending  solely  upon  the  law  of  Mis- 
souri, and  that  the  federal  court  sitting  in  the 
State,  and  trying  the  case  before  us,  was  bound 
to  fbllow  it. 

The  remaining  que«tion  for  consideration  is: 
what  is  the  law  of  the  State  of  Missouri  on 
this  subject.  And  it  would  be  a  sufflcient  an- 
swer to  refer  to  the  judgment  of  the  highest 
court  of  the  State  in  the  very  case,  were  it  not 
due  to  that  tribunal  to  state  somewhat  at  large 
the  course  of  decision  and  the  principles  in- 
volved, on  account  of  some  diversity  of  opinion 
in  the  cases.  As  we  have  already  stated,  this 
case  was  originally  brought  in  the  Circuit  Court 
of  the  State,  which  resulted  in  a  judgment  for 
the  plaintiff.  The  case  was  carried  up  to  the 
Supreme  Court  for  revision.  That  court  re- 
versed the  judgment  below,  and  remanded  the 
cause  to  the  Circuit,  for  a  new  trial.  In  that 
state  of  the  proceeding,  anew  suit  was  brought 
by  the  plaintiff  in  the  Circuit  Court  of  the 
United  States,  and  tried  upon  the  issues  and 
agreed  case  before  us,  and  a  verdict  and  judg- 
ment for  the  defendant,  that  court  following 
the  decision  of  the  Supreme  Court  of  the  State. 
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The  judgment  of  the  Supreme  Court  is  report- 
ed in  the  15  Mo.,  p.  676.  The  court  placed 
the  decision  upon  the  temporary  residence  of 
the  master  with  the  slaves  m  the  State  and  ter 
ritory  to  which  they  removed,  and  their  return 
to  the  slave  State; 'and  upon  the  principles  of 
international  law,  that  foreign  laws  have  no  ex- 
traterritorial force,  except  such  as  the  State 
within  which  they  are  sought  to  be  enforced 
may  see  fit  to  extend  to  them,  upon  the  doc- 
trine of  comity  of  nations. 

This  is  the  substance  of  the  grounds  of  the 
decision. 

Tlie  same  question  has  been  twice  before  that 
court  since,  and  the  same  judgment  given.  15 
Mo.,  595;  17  lb.,  434.  It  must  be  admitted, 
therefore,  as  the  settled  law  of  the  State,  and, 
according  to  the  decision  in  the  case  of  Strader 
et  al.  V.  Graham,  10  How.,  82,  is  conclusive  of 
the  case  in  this  court. 

It  is  said,  however,  that  the  previous  cases 
and  course  of  decision  in  the  State  of  Missouri 
on  this  subject  were  different,  and  that  the 
courts  had  held  the  slave  to  be  free  on  his  re- 
turn from  a  temporary  residence  in  the  free 
State.  We  do  not  see,  were  this  to  be  admitted, 
that  the  circumstance  would  show  that  the  set 
tied  course  of  decision  at  the  time  this  case  was 
tried  in  the  court  below,  was  not  to  be  consid- 
ered the  law  of  the  State.  Certainly,  it  must 
be,  unless  the  first  decision  of  a  principle  of  law 
by  a  state  court  is  to  be  permanent  and  irrevo- 
cable. The  idea  seems  to  be,  that  the  courts  of 
a  stale  are  not  to  change  their  opinions,  or,  if 
they  do.  the  first  decision  is  to  be  regarded  by 
this  court  as  the  law  of  the  State.  It  is  certain, 
if  this  be  so,  in  the  case  before  us,  it  is  an  ex- 
ception to  the  rule  governing  this  court  in  all 
other  cases.  But  what  court  has  not  changed 
its  opinions?   W.^at  judge  has  not  changed  his? 

Waiving,  however,  this  view,  and  turning 
to  the  decisions  of  the  courts  of  Missouri,  it  will 
be  found  that  tliere  is  no  discrepancy  bletween 
the  earlier  and  the  present  cases  upon  this  sub- 
ject. There  are  some  eight  of  them  reported 
previous  to  the  decision  in  the  case  before  us, 
which  was  decided  in  1853.  The  last  of  the 
earlier  casen  was  decided  in  1836.  In  each  one 
of  these,  with  two  exceptions,  the  master  or 
mistress  removed  into  the  free  Slate  with  the 
slave,  with  a  view  to  a  permanent  residence — 
in  other  words,  to  make  that  his  or  her  domicil. 
And  in  several  of  the  cases,  this  removal  and 
permanent   residence   were   relied  on  as  the 

f  round  of  the  decision  in  favor  of  the  plaintiff. 
.11  these  cases,  therefore,  are  not  necessarily 
in  conflict  with  the  decision  in  the  ca.se  before 
us,  but  consistent  with  it.  In  one  of  the  two 
excepted  cases,  the  master  had  hired  <he  slave 
in  the  State  of  Illinois  from  1817  to  1835.  In 
the  other,  the  master  was  an  officer  in  the  army, 
and  removed  with  his  slave  to  the  military  post 
of  Fort  Snelling,  and  at  Prarie  du  Cbien,  in 
Michigan,  temporarily,  while  acting  under  the 
orders  of  his  government.  It  is  conceded  the 
decision  in  this  case  was  departed  from  in  the 
case  before  us,  and  in  those  that  have  followed 
it.  But  it  ia  to  be  observed  that  these  subse- 
quent cases  are  in  conformity  with  those  in  all 
the  slave  States  bordering  on  the  free — in  Ken- 
tucky (2  Marsh..  476;  6  B.  Monroe,  176;  9  lb., 
665)— in  Virginia  (1  Rand.,  15;  1  Leigh,  172; 
10  Grat.,  496)— in  Maryland  (4  Harr.  &  McH., 
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295,  822.  825).  In  conformity,  also,  with  the 
law  of  England  on  this  subject  (£cr  parte  Grace. 
2  Hagg.  Adm.,  94),  and  with  the  opinions  of  the 
most  eminent  jurists  of  the  country.  Story's 
Confl.,  896  a:  6  Kent's  Com.,  268  »;  18  Pick.. 
193,  C'At«//««<i««  Shaw.  See  Corresp.  between 
Lord  Stowell  and  Judge  Story,  1  vol.  Life  of 
Story,  p.  552.  558. 

Lord  Stowell.  in  communicating  his  opinion 
in  the  case  of  The  Slave  Grace  to  Judge  Story, 
states,  in  his  letter,  what  the  question  was  he- 
fore  him,  namelv:  "Whether  the  emancipation 
of  a  slave  brought  to  England  insured  a  com- 
plete emancipation  to  him  on  his  return  to  his 
own  country,  or  whether  it  only  operated  as  a 
suspension  of  slavery  in  England,  and  his  ori^ 
inal  character  devolved  on  him  again  upon  his 
return."  He  observed,  "the  question  had  never 
been  examined  since  an  end  was  put  to  slavery 
fifty  years  ago,"  having  reference  to  the  decis- 
ion of  Lord  Mansfield  in  the  case  of  Somertett; 
but  the  practice,  he  observed,  "has  regularly 
l)een,  that  on  his  return  to  his  own  country,  the 
slave  resumed  his  original  character  as  a  slave." 
And  80  Lord  Stowell  held  in  the  case. 

Judge  Story,  in  his  letter  in  reply,  observes: 
"  I  have  read  with  great  attention  your  judg- 
ment in  the  slave  case,  &c.  Upon  the  fullest 
consideration  which  I  have  been  able  to  give 
the  subject,  I  entirely  concur  in  your  views.  If 
I  had  been  called  upon  to  pronounce  a  judg- 
ment in  a  like  case,  I  should  have  certainly  ar- 
rived at  the  same  result."  Again  he  observes: 
"In  my  native  State  (Massachusetts),  the  state 
of  slavery  is  not  recognized  as  legal;  and  yet, 
if  a  slave  should  come  hither,  and  afterwards 
return  to  his  own  home,  we  should  certainly 
think  that  the  local  law  attached  upon  him. 
and  that  his  servile  character  would  be  redin- 
tegrated." 

We  may  remark,  in  this  connection,  that  the 
case  before  the  Maryland  court,  already  refer- 
red to,  and  which  was  decided  in  1799,  present- 
ed the  same  question  as  that  before  Lord  Sto- 
well and  received  a  similar  decision.  This  was 
nearly  thirty  years  before  the  decision  in  that 
case,  which  was  in  1828.  The  Court  of  Ap- 
peals observed,  in  deciding  the  Maryland  case, 
that  "however  the  laws  of  Great  Britain  in 
such  instances,  operating  upon  such  persons 
there,  might  interfere  so  as  to  prevent  the  ex- 
ercise of  certain  acts  by  the  masters,  not  per- 
mitted, as  in  the  case  of  Somertett,  yet,  upon 
the  bringing  Ann  Joice  into  this  State  (then 
the  Province  of  Maryland),  the  relation  of 
master  and  slave  continued  in  its  extent,  as 
authorized  by  the  laws  of  this  State."  And 
Luther  Martin,  one  of  the  counsel  in  that  case, 
stated,  on  the  argument,  that  the  question  had 
been  previously  decided  the  same  wav  in  the 
case  of  slaves  returning  from  a  residence  in 
Pennsylvania,  where  they  had  become  free 
under  her  laws. 

The  State  of  Louisiana,  whose  courts  kad 
gone  further  in  holding  the  slave  free  on  his 
return  from  a  residence  in  a  free  Stale  than  the 
courts  of  her  sister  Slates,  has  settled  the  law. 
by  an  Act  of  her  Legislalure,in  conformity  with 
the  law  of  the  court  of  Missouri  in  the  case  be- 
fore us.     Sees.  Law,  1846. 

The  case  before  Lord  Stowell  presented 
much  stronger  features  for  giving  effect  to  the 
law  of  England  in  the  case  of  7%s  Slan  Grace 
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than  exttits  In  the  cases  that  have  arisen  in  this 
country,  for  in  that  case  the  slave  returned  to 
a  colony  of  England  over  which  the  imperial 
government  exercised  supreme  authority.  Yet, 
on  the  return  of  the  slave  to  the  colony,  from  a 
temporary  reitidenoe  in  England,  he  held  that 
the  original  condition  of  the  slave  attached. 
The  question  presented  in  cases  arising  here,  is 
as  to  the  effect  and  operation  to  be  given  to 
the  laws  of  a  foreign  State,  on  the  return  of 
the  slave  within  an  independent  sovereignty. 

Upon  the  whole,  it  must  be  admitted  that 
the  current  of  authority,  both  in  England  and 
in  this  country,  is  in  accordance  with  the  law 
as  declared  by  the  courts  of  Missouri  in  the 
case  l)efore  us,  and  we  think  the  court  below 
was  not  only  right,  but  bound  to  follow  it. 

Some  question  has  been  made  as  to  the 
character  of  the  residence  in  this  case  in  the 
free  State.  But  we  regard  the  facts  as  set  forth 
in  the  agreed  case  as  decisive.  The  removal 
of  Dr.  Emerson  from  Missouri  to  the  military 
posts  was  in  the  discharge  of  his  duties  as  sur- 
geon in  the  army,  and  under  the  orders  of  his 
government.  He  was  liable  at  any  moment  to 
bo  recalled,  as  he  was  in  1838,  and  ordered  to 
another  post.  The  same  is  also  true  as  it  re- 
spects Major  Taliaferro.  In  such  a  case,  the 
officer  goes  to  his  post  for  a  temporary  pur- 
pose, to  remain  tliere  for  an  uncertain  time, 
and  not  for  the  purpose  of  fixinghis permanent 
abode.  The  question  we  think  too  plain  to  re- 
quire argument.  The  case  of  T/it  Attorney 
General  v.  Napier.  6  Welsh.,  H.  &  G.  E.\ch., 
216,  illustrates  and  applies  the  principle  in  the 
case  of  an  officer  of  the  English  army. 

A  question  has  been  alluded  to,  on  the  argu- 
ment, namely:  the  right  of  the  master  wiih  nis 
slave  of  transit  into  or  through  a  free  State,on 
business  or  commercial  pursuits,  or  in  the  ex- 
ercise of  a  federal  right,  or  the  discharge  of  a 
f<-denil  duty,  being  a  citizen  of  the  IJnited 
Stales,  which  is  not  before  us.  This  question 
depends  upon  different  considerations  and 
principles  from  the  one  in  hand,  and  turns 
upon  the  rights  and  privileges  secured  to  acom- 
mbn  citizen  of  the  republic,  under  the  Consti 
tution  of  the  United  States.  When  tliat  ques- 
tion arises,  we  shall  be  prepared  to  decide  it. 

Our  conclusion  is,  that  the  ludgment  of  the 
court  below  should  l>e  afflrmea. 

Mr.  JiuHee  CMer: 

I  concur  in  the  opinion  delivered  by  Mr. 
Juttiee  Nelson  on  the  questions  discussed  by 
him. 

I  also  concur  with  the  ooinion  of  the  court  as 
delivered  by  the  Chief  Juttiee.  that  the  Act  of 
Congress  of  0th  March,  1820.  isunconstitulional 
and  void:  and  that,  assuming  the  facts  as 
stated  in  the  opinion,  the  plaintiff  cannot  sue  as 
a  citizen  of  Missouri  in  the  courts  of  the  United 
Slates.  But,  that  the  record  shows  a  prima 
facte  case  of  jurisdiction,  requiring  the  court 
to  decide  all  the  questions  properly  arising  in 
it ;  and  as  the  decision  of  the  pleas  in  bar  ^howd 
that  the  plaintiff  is  a  slave,  and  therefore  not 
entitled  to  sue  in  a  court  of  the  United  Slates, 
the  form  of  the  judgment  is  of  little  impor- 
tance; for  whether  the  judgment  beafflrme<l  or 
dismissed  for  want  of  juriwiiction,  it  is  justi 
fled  by  the  decision  of  the  court,  and  is  the 
same  in  effect  between  the  parties  to  the  suit. 
See  19  How. 


Mr.  <Au«<»M  Daniel: 

It  may  with  truth  be  affirmed,  that  since  the 
establishment  of  the  several  communities  now 
constituting  the  States  of  this  Confederacy, 
there  never  has  been  submitted  to  any  tribu- 
nal within  its  limits  questions  surpassing  in 
importance  those  now  claiming  the  considera- 
tion of  this  court.  Indeed  it  is  difScult  to 
imagine,  in  connection  with  the  systems  o^ 
polity  peculiar  to  the  United  Stales,  a  con- 
juncture of  graver  import  than  that-  must  be, 
within  which  it  is  aimed  to  comprise,  and  to 
control,  not  only  the  faculties  and  practical 
operation  appropriate  to  the  American  Con- 
federacy as  such,  but  also  the  rights  and  pow- 
ers of  its  separate  and  independent  members, 
with  reference  alike  to  their  internal  and  domes- 
tic authority  and  interests,  and  the  relations 
thev  sustain  to  their  confederates. 

To  my  mind  it  is  evident  that  nothing  less 
than  the  ambitious  and  far-reaching  pretension 
to  compass  these  objects  of  vital  concern,  is 
either  directly  essayed,  or  necessarily  implied 
in  the  positions  attempted  in  the  argument  for 
the  plaintiff  in  error. 

How  far  these  positions  have  any  founda- 
tion in  the  nature  of  the  rights  and  relations  of 
separate,  equal  and  independent  gnvernmenta, 
or  in  the  provisions  of  our  own  federal  com- 
pact, or  the  laws  enacted  under  and  in  pursu- 
ance of  the  authority  of  that  compact,  will  be 
presently  investigated. 

In  order  correctly  to  comprehend  the  tend- 
ency and  force  of  those  positions,  it  is  proper 
here  succ-ioctly  to  advert  to  the  facts  upon  which 
the  questions  of  law  propounded  in  the  argu- 
ment have  arisen. 

This  was  an  action  of  trespass  «  et  armie, 
instituted  in  the  Circuit  Court  of  the  United 
Slates  for  the  District  of  Missouri,  in  the  name 
of  the  plaintiff  in  error,  a  negro  held  as  a  slave, 
for  the  recovery  of  freedom  for  himself,  his 
wife,  and  two  children,  also  negroes. 

To  the  declaration  in  this  case  the  defendant 
below,  who  is  also  the  defendant  in  error, 
pleaded  in  abatement  that  the  court  could  not 
take  cognizance  of  the  cause  because  the  plaint- 
iff was  not  a  citizen  of  the  State  of  Missouri, 
i»  averred  in  the  declaration,  but  was  a  neitro 
of  African  descent,  and  that  his  ancestors  were 
of  pure  African  blood,  and  were  brought  into 
this  country  «nd  sold  as  negro  slaves;  and 
hence  it  followed,  from  the  iM  section  of  the  iid 
article  of  the  Constitution,  which  creates  the 
judicial  power  of  the  United  States,  with  re- 
spect to  controversies  between  citizens  of 
different  Slates,  that  the  Circuit  Court  could 
not  take  cognizance  of  the  action. 

To  this  plea  in  abatement,  a  demurrer  hav- 
ing been  interposed  on  behalf  of  the  plaintiff, 
it  was  sustained  by  the  court.  After  the  de- 
cision sustaining  the  demurrer,  the  defendant, 
in  pursuance  ofa  previous  agreement  between 
counsel,  and  with  the  leave  of  the  court, 
pleaded  in  bar  of  the  action:  1st,  not  guilty; 
3d,  that  the  plaintiff  was  a  negro  slave,  the 
lawful  property  of  the  defendant,  and  as  such 
the  defendant  gently  laid  his  hands  upon  him, 
ami  thereby  had  only  restrained  him,  as  the 
defendant  had  a  right  to  do;  3d.  that  wilh  re- 
spect to  the  wile  and  daughters  of  the  plaintiff, 
in  the  second  and  third  counts  of  the  declara- 
tion mentioned,  the  defendant  had,  as  to  them, 
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only  acted  in  the  same  oiaDoer,  and  in  virtue 
of  Uie  same  legal  right. 

Issues  having  b^n  joined  upon  the  above 
pleas  in  liar,  the  following  statement,  com- 
prising all  the  evidence  in  the  cause,  was 
agreed  upon  and  signed  by  the  counsel  of  the 
respective  parties,  viz. : 

•In  the  year  1834,  the  plaintiff  was  a  ne- 
gro slave  belonging  to  Dr.  Emerson .  who  was  a 
surgeon  in  the  Army  of  (he  United  States.  In 
that  year,  1834.  said  Dr.  Emerson  took  the 
plaintiff  from  the  State  of  Missouri  to  the  mili- 
tary post  at  Rock  Island,  in  the  State  of  Illinois, 
and  held  him  there  as  a  slave  until  the  month 
of  April  or  May,  1886.  At  the  time  last  men- 
tioned, f>aid  Dr.  Emerson  removed  the  plaintiff 
from  said  military  post  at  Rock  Island  to  the 
military  post  at  Fort  Snelling,  situate  on  the 
west  bank  of  the  Mississippi  River,  in  the  Terri- 
tory known  as  Upper  Louisiana,  acquir^  by 
the  United  Slates  of  France,  and  situate  north 
of  the  latitude  of  thirty-six  degrees  thirty  min- 
utes north,  and  north  of  the  State  of  Missouri. 
Said  Dr.  Emerson  held  the  plaintiff  in  slavery 
at  said  Fort  Snelling,  from  said  last  mentioneil 
date  until  the  year  18B8. 

In  the  year  1885,  Harriet,  who  is  named  in 
the  second  count  of  the  plaintiff's  declaration, 
was  the  negro  slave  of  Major  Taliaferro,  who 
belonged  to  the  Army  of  the  United  States.  In 
that  year.  1835,  said  Major  Taliaferro  took 
said  Harriet  to  said  Fort  Snelling.  a  military 
poet  situated  as  hereinbefore  stated,  and  kept 
her  there  as  a  slave  until  the  year  1886,  and 
then  sold  and  delivered  her  as  a  slave  at  said 
Fort  Snelling  unto  the  said  Dr.  Emerson,  here- 
inbefore named.  Said  Dr.  Emerson  held  said 
Harriet  in  slavery  at  said  Fort  Snelling  until 
the  year  1888. 

In  the  year  1886,  the  plaintiff  and  said  Har- 
riet, at  said  Fort  Snelling,  with  the  consent  of 
said  Dr.  Emerson,  who  then  claimed  to  be 
their  master  and  owner,  intermarried  and  took 
each  other  for  husband  and  wife.  Eliza  and 
Lizzie,  named  in  the  third  count  of  the  plaint- 
iff's declaration,  are  the  fruit  of  that  marriage. 
Eliza  is  about  fourteen  years  old,  and  was  born 
on  board  the  steamboat  Oipeey,  north  of  the 
north  line  of  the  State  of  Missouri,  and  upon  the 
River  Mississippi.  Lizzie  is  about  seven  years 
>  old,  and  was  bom  in  the  State  of  Missouri,  at  a 
military  post  called  Jefferson  Barracks. 

In  the  year  1838,  said  Dr.  Emerson  removed 
the  plaintiff  and  said  Harriet,  and  their  said 
daughter  Eliza,  from  said  Fort  Snelling  to  the 
State  of  Missouri,  where  they  have  ever  since 
resided. 

Before  the  commencement  of  this  suit,  said 
Dr.  Emerson  sold  and  conveyed  the  plaintiff, 
said  Harriet,  Eliza  and  Lizzie,  to  the  defend- 
ant, as  slaves,  and  the  defendant  has  ever  since 
claimed  to  hold  them  and  each  of  them  as  slaves. 

At  the  times  mentioned  in  the  plaintiff's 
declaration,  the  defendant,  claiming  to  be 
owner  as  aforesaid,  laid  his  hands  upQn  said 
plaiptiff.  Harriet,  Eliza  and  Lizzie,  and  im- 
prisoned them,  doing  in  this  respect,  however, 
no  more  than  what  he  might  lawfully  do  if 
they  were  of  right  his  slaves  at  such  times. 

Further  proof  may  be  given  on  the  trial  for 
either  party. 

R.  M.  Field,  for  plaintiff. 
H.  A.  Oakland,  for  defendant." 
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"It  is  agreed  that  Dred  Scott  brought  suit 
for  his  freedom  in  the  Circuit  Court  of  St.  Louts 
County;  that  there  was  a  verdict  and  judgment 
in  his  favor;  that  on  a  writ  of  error  to  the  Su- 
preme Court,  the  judgment  below  was  reversed, 
and  the  cause  remanded  to  the  Circuit  Court, 
where  it  has  been  continued  to  await  the  de- 
cision of  this  case. 

Fibld,  for  plaintiff. 
Oakland,  for  defendant." 

Upon  the  aforegoing  agreed  facts,  the  plaint- 
iff prayed  the  court  to  instruct  the  jury  that 
they  ought  to  find  for  the  plaintiff,  and  apim 
the  refusal  of  the  instruction  thus  prayed  for, 
the  plaintiff  excepted  to  the  court's  opinion. 
The  court  then,  upon  the  prayer  of  the  aefend- 
ant,  instructed  the  jury,  that  upon  the  facta  of 
this  case  agreed  as  above,  the  law  was  with 
the  defendant.  To  this  opinion,  also,  tike 
plaintiff's  counsel  excepted,  as  be  did  to  the 
opinion  of  the  court  deneying  to  the  plaintiff  a 
new  trial  after  the  verdict  of  the  jury  in  favor 
of  the  defendant. 

The  question  first  in  order  presented  by  the 
record  in  this  cause,  is  that  which  arises  upon 
the  plea  in  abatement,  and  the  demurrer  to  that 
plea;  and  upon  this  question  it  is  my  opinion 
that  the  demurrer  should  have  been  overruled, 
and  the  plea  sustained. 

On  behalf  of  the  plaintiff  it  has  been  urged, 
that  by  the  pleas  interposed  in  bar  of  a  recov- 
ery in  the  court  below  (which  pleas  both  in  fact 
and  in  law  are  essentially  the  same  with  the  ob- 
jections averred  in  abatement),  the  defense  in 
abatement  has  been  displaced  or  waived ;  that 
it  could,  therefore.no  longer  be  relied  on  in  the 
Circuit  Court,  and  cannot  claim  the  consider- 
ation of  this  court  in  reviewing  this  cause. 
This  position  is  regarded  as  wholly  untenable. 
On  the  contrary,  it  would  seem  to  follow  con- 
clusively from  the  peculiar  character  of  the 
courts  of  the  United  States,  as  organized  under 
the  Constitution  and  the  statutes,  and  as  de- 
fined by  numerous  and  unvarying  adjudica- 
tions from  this  bench ;  and  there  is  not  one  of 
those  courts  whose  jurisdiction  and  powers 
can  be  deduced  from  mere  custom  or  tradition; 
not  one,  whose  jurisdiction  and  powers  must 
not  be  traced  palpably  to,  and  invested  exclu- 
sively by,  the  Constitution  and  statutes  of  the 
United  States;  not  one  that  is  not  bound,  there- 
fore, at  all  times,  and  at  all  stages  of  its  pro- 
ceedings, to  look  and  to  regard  the  special  and 
declared  extent  and  bounds  of  its  commission 
and  authority.  There  is  no  such  tribunal  of 
the  United  States  as  a  court  of  general  juris- 
diction, in  the  sense  in  which  that  phrase  is  ap- 
plied to  the  superior  courts  under  the  common 
law;  and  even  with  respect  to  the  courts 
existing  under  that  system,  it  is  a  well  settled 
principle,  that  consent  cannot  never  give  juris- 
diction. 

The  principles  above  stated,  and  the  conse- 
quences regularly  deducible  from  them,  have, 
as  already  remarked,  been  repeatedly  and  un- 
varyingly propounded  from  this  bench.  Be- 
ginning with  theearliestdecisions  of  this  court, 
we  have  the  cases  of  Bingham  v.  Cal>i4  et  aL, 
8  Dall.,  882;  Tumtr  v.  EnrilU.  4  Dall..  7: 
Abererombie  v.  Dupvitetal.,  1  Crsncb,  848; 
Wood  V.  Wagnon,  2  Crancb.  9;  The  Unitti 
Statei  V.  The  Brw  Union  tt  at.,  4  Ciancb. 
216;  Sulitan  v.  The  FSiUon  Steamboat  Com. 
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pany,  6  Wheat.,  4S0;  MMan  ct  ai.  v.  Torrenee, 
9  Wbeat.,  687;  Broum  v.  Keent,  8  Pet.,  112. 
and  Jaekion  v.  Ashton,  8  Pet.,  148;  ruling,  in 
uniform  and  unbroken  current,  the  doctrine 
that  it  is  eesential  to  the  jurisdiction  of  the 
courts  of  the  United  States, that  the  facts  upon 
which  it  is  founded  should  appear  upon  the  rec- 
ord. Nay,  to  such  an  extent  and  so  inflexibly 
has  this  requisite  to  the  Jurisdiction  been  en- 
forced, that  in  the  case  of  Capron  v.  Fan 
Nomrden,  3  Cranch,  136  it  is  declared,  that  the 
plaintiff  in  this  court  may  assi^  for  error  his 
own  omission  in  the  pleadings  in  the  court  be- 
low, wijere  they  go  to  the  jurisdiction.  This 
doctrine  lias  been,  if  possible,  more  strikingly 
illustrated  in  a  later  decision,  the  case  of  The 
StaUofR.1.  V.  nu!  State  of  Mass.,  18  Pet., 
667,  756. 

In  this  case,  on  p.  718  of  the  volume,  this 
court,  with  reference  to  a  motion  to  dismiss  the 
cause  for  want  of  jurisdiction,  have  said: 
"  However  late  this  objection  has  been  made 
or  may  be  made,  in  anv  cause  in  an  inferior  or 
appellate  court  of  the  United  Slates,  it  must  be 
considered  and  decided  before  any  cotirt  can 
move  one  farther  step  in  the  cause,  as  any 
movement  is  necessarily  to  exercise  the  juris- 
diction. Jurisdiction  is  the  power  to  hear  and 
determine  the  subject  matter  in  controversy  be- 
tween the  parties  to  a  suit;  to  adjudicate  or  ex- 
ercise any  judicial  power  over  them.  The 
question  is,  whether  on  the  case  before  the 
court  their  action  is  judicial  or  extrajudicial; 
with  or  without  the  authority  of  law  to  render 
a  judgment  or  decree  upon  the  rights  of  the 
litigant  parties.  A  motion  to  dismiss  a  cause 
pending  in  the  courts  of  the  United  States,  is 
not  analogous  to  a  plea  to  the  jurisdiction  of  a 
court  of  common  law  or  equity  in  England; 
there,  the  superior  courts  have  a  general  juris- 
diction over  all  persons  within  the  realm,  and 
all  causes  of  action  between  them.  It  depends 
on  the  subject  matter,  whether  the  jurisdiction 
shall  be  exercised  by  a  court  of  law  or  equity; 
but  that  court  to  which  it  appropriately  lie- 
longs  can  act  judiciaDv  upon  the  party  and  the 
subject  of  the  suit,  unless  it  shall  be  made  ap- 
parent to  the  court  that  the  judicial  determina- 
tion of  the  case  has  been  withdrawn  from  the 
court  of  general  jurisdiction  to  an  inferior  and 
limited  one.  It  is  a  necessary  presumption  that 
the  court  of  general  jurisdiction  can  act  upon 
the  given  case;  when  nothing  to  the  contrary 
appears;  hence  has  arisen  the  rule  that  the 
party  claiming  an  exemption  from  its  process 
must  set  out  the  reason  by  a  special  plea  in 
abatement,  and  show  that  some  inferior  court 
of  law  or  equity  has  the  exclusive  cognizance 
of  the  case;  otherwise  the  superior  court  must 
proceed  in  virtue  of  its  general  jurisdiction.  A 
motion  to  dismiss,  therefore,  cannot  be  enter- 
tained, as  it  does  not  disclose  a  case  of  excep- 
tion; and  if  a  plea  in  abatement  is  put  in,  it 
must  not  only  make  out  the  exception,  but 
point  to  the  particular  court  to  which  the  case 
belongs.  There  are  other  classes  of  cases  where 
the  objection  to  the  jurisdiction  is  of  a  differ- 
ent nature,  as  on  a  bill  in  chancery,  that  the 
subject  matter  is  cognizable  only  by  the' King 
in  Council,  or  that  the  parties  defendant  can- 
not be  brought  before  any  municipal  court  on 
account  of  their  sovereign  character  or  the  nat- 
ure of  the  controversy;  or  to  the  very  common 
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cases  which  present  the  question,  whether  the 
cause  belong  to  a  court  of  law  or  equity.  To 
such  cases,  a  plea  in  abatement  would  not  be 
applicable,  because  the  plaintiff  could  not  sue 
in  an  inferior  court.  The  objection  goes  to  a 
denial  of  any  jurisdiction  of  a  municipal  court 
in  the  one  class  of  cases,  and  to  the  jurisdiction 
of  any  court  of  equity  or  of  law  in  the  other, 
on  which  last  the  court  decides  according  to  its 
discretion. 

"An  objection  to  jurisdiction  on  the  ground 
of  exemption  from  tlie  process  of  the  court  in 
which  the  suit  is  brought,  or  the  manner  in 
which  a  defendant  is  brought  into  it,  is  waived 
by  appearance  and  pleading  to  issue:  but  when 
the  objection  goes  to  the  power  of  the  court 
over  the  parties  or  the  subject  matter,  the  de- 
fendant need  not,  for  he  cannot,  ^ive  the 
plaintiff  a  better  writ.  Where  an  inferior  court 
can  have  no  jurisdiction  of  a  case  of  law  or 
equity,  the  ground  of  objection  is  not  taken  by 
plea  in  abatement,  as  an  exception  of  the  given 
case  from  the  otherwise  general  jurisdiction  of 
the  court;  apijearance  does  not  clire  the  defect 
of  judicial  power,  and  it  may  be  relied  on  by 
plea,  answer,  demurrer,  or  at  the  trial  or  bear- 
ing. As  a  denial  of  jurisdiction  over  the  sub- 
ject matter  of  a  suit  between  parties  within  the 
realm,  over  which  and  whom  the  court  has 
power  to  act,  cannot  be  successful  in  an  En- 
glish court  of  general  jurisdiction,  a  motion 
like  the  present  could  not  be  sustained  consist- 
ently with  the  principles  of  its  constitution. 
But  as  this  court  is  one  of  limited  and  special 
original  jurisdiction,  its  action  must  be  confined 
to  the  particular  cases,  controversies,  and  par- 
ties, over  which  the  Constitution  and  laws  have 
authorized  it  to  act;  any  proceeding  without 
the  limits  prescribed  is  coram  nonjudice,  and 
its  action  a  nullity.  And  whether  the  want  or 
excess  of  power  is  objected  by  a  party,  or  is  ap- 
parent to  the  court,  it  must  surcease  its  action 
or  proceed  extrajudicially." 

In  the  constructing  of  pleadings  either  in 
abatement  or  in  bar,  every  fact  or  position  con- 
stituting a  portion  of  the  public  law^  or  of 
known  or  general  history,  is  necessarily  im- 
plied. Such  fact  or  position  need  not  be  spe- 
cially averred  and  set  forth;  it  is  what  the 
world  at  large  and  every  individual  are  pre- 
sumed to  know — nay,  are  bound  to  know  and 
to  be  governed  by. 

If,  on  the  other  hand,  there  exist  facts  or  cir- 
cumstances by  which  a  particular  case  would 
be  withdrawn  or  exempted  from  the  influence 
of  public  law  or  necessary  historical  knowl- 
edge, such  facts  and  circumstances  form  an  ex- 
ception to  the  general  principle,  and  these  must 
he  specially  set  forth  and  established  by  those 
who  would  avail  themselves  of  such  exception. 

Now,  the  following  are  truths  which  a  knowl- 
edge of  the  history  of  the  world,  and  particu- 
larly of  that  of  our  own  country,  compels  us 
to  know — that  the  African  negro  race  never 
have  been  acknowledged  as  t)elonging  to  the 
family  of  nations;  that  as  amongst  them  there 
never  has  been  known  or  recognized  by  the  in- 
habitants of  other  countries  anything  partak- 
ing of  the  character  of  nationality,  or  civil  or 
political  polity;  that  this  race  has  been  by  all 
the  nations  of  Europe  regarded  as  subjects  of 
capture  or  purchase;  as  subjects  of  commerce 
or  traffic;  and  that  the  introduction  of  that 
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race  into  every  section  of  this  countiy  was  not 
an  members  of  civil  or  political  society,  but  as 
slaves,  as  property  in  the  strictest  sense  of  the 
term. 

In  the  plea  in  abatement,  tlie  charapter  or 
capacity  of  citizen  on  the  part  of  the  plaintiff 
is  denied;  and  the  causes  which  sliow  the  ab- 
sence of  that  character  or  capacity  are  set  forth 
by  averment.  The  verity  of  those  causes,  ac- 
cording to  the  settled  rules  of  pleadinji.  being 
admitted  by  the  demurrer,  it  only  remained  for 
the  Circuit  Court  to  decide  upon  their  legal 
sufflciency  to  abate  the  plaiulilT's  action.  And 
it  now  becomes  the  province  of  this  court  to 
determine  whether  the  plaintiff  below  (and  in 
error  here),  admit  t^-d  to  be  a  negro  of  African 
descent,  whose  ancestors  were  oi  pure  African 
blood,  and  were  brought  into  this  country  and 
sold  as  negro  slaves — such  being  his  slatux,  and 
such  the  circumstances  surrounding  his  posi- 
tion— whether  he  can  by  correct  legal  induction 
from  that  ttatu»  and  those  circumstances,  be 
clothed  with  the  character  and  capacities  of  a 
citizen  of.tbe  State  of  Missouri. 

It  may  be  assumed  as  a  postulate,  that  to  a 
slave,  as  such,  there  appertains  and  can  apper- 
tain no  relation,  civil  or  political,  with  the 
Btate  or  the  government.  He  is  himself  strictly 
property,  to  be  used  in  subserviency  to  the  in- 
terests, the  convenience  or  tlie  will,  of  bis 
owner;  and  to  suppose,  with  respect  to  the  for- 
mer, the  existence  of  any  privilege  or  discre- 
tion, or  of  any  obligation  to  others  incompati- 
ble with  the 'magisterial  rights  just  defined, 
would  be  by  implication, if  not  directly,  to  deny 
the  relation  of  master  and  slave,  since  none  can 
possess  and  enjoy  as  his  own,  that  which  an- 
other has  a  paramount  right  and  power  to 
withhold.  Hence  it  follows  necessarily,  that  a 
slave,  the  peeiiUvm  or  property  of  a  master, 
and  possesning  within  himself  no  civil  nor 
political  rights  or  capacities,  cannot  be  a  citi- 
zen. For  who,  it  may  be  asked,  is  a  citizen? 
What  do  the  character  and  status  of  citizen  im- 
port? Without  fear  of  contradiction.  It  docs  not 
import  the  condition  of  being  private  property, 
the  subject  of  individual  power  and  owner- 
ship. Upon  a  principle  of  etymology  alone, 
the  term  "citizen,"  as  derived  from  emtas, 
conveys  the  ideas  of  connection  or  idenliflca- 
tion  with  the  State  or  government,  and  a  par- 
ticipation of  its  functions.  But  beyond  this, 
there  is.  not,  it  is  believed,  to  be  found,  in  the 
theories  of  writers  on  government,  or  in  any 
actual  experiment  heretofore  tried,  an  exposi- 
tion of  the  term  "  citizeji,"  which  has  not  been 
understood  as  conferring  the  actual  possession 
and  enjoyment,  or  the  perfect  right  of  acquisi- 
tion and  enjoyment,  of  an  entire  equality  of 
privileges,  civil  and  political. 

Thus  Valtel,  in  the  preliminary  chapter  to 
his  treatise  on  the  Law  of  Nations,  says:  "  Na- 
tions or  States  are  bodies  politic;  societies  of 
men  united  together  for  the  purpose  of  pro- 
moting their  mutual  safety  and  aavantage.  by 
the  joint  efforts  of  their  mutual  strength.  Such 
a  society  has  her  affairs  and  her  interests;  she 
deliberates  and  takes  resolutions  in  common; 
thus  becoming  a  moral  person,  who  possesses 
an  understanding  and  a  will  peculiar  to  her- 
self." Again,  in  the  first  chapter  of  the  first 
book  of  the  treatise  just  quoted,  the  same 
writer,  after  repeating  his  definition  of  a  8tat«, 
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proceeds  to  remark,  that,  "from  the  very  de- 
sign that  induces  a  number  of  men  to  form  a 
society,  which  has  its  common  interests  and 
which  is  to  act  in  concert,  it  is  necessary  that 
there  should  be  established  a  public  authority, 
to  order  and  direct  what  is  to  be  done  by  each, 
in  relation  to  the  end  of  the  as-sociation.  This 
political  authority  is  the  sovereignty."  Again 
this  writer  remarks:  "  The  authority  of  all 
over  each  member  essentially  belongs  to  the 
body  politic  or  the  state. 

By  this  same  writer  it  is  also  said:  "The  citi- 
zens are  the  members  of  the  civil  society; 
bound  to  this  society  by  certain  duties,  and 
subject  to  its  authority;  they  equally  participate 
in  its  advantages.  The  natives,  or  natural  bom 
citizens,  are  those  bom  in  the  country,  of  par- 
ents who  are  citizens  As  society  cannot  per- 
petuate itself  otherwise  than  by  the  children 
of  the  citizens,  those  children  naturally  follow 
the  condition  of  their  parents,  and  succeed  to 
all  their  rights."  Again:  "I  say.  to  be  of  the 
country,  it  Is  necessary  to  be  born  of  a  person 
who  is  a  citizen;  for  if  he  be  bom  there  of  a 
foreigner,  it  will  be  only  the  place  of  his  birth, 
and  not  his  country.  The  inhabitants,  as  dis- 
tinguished from  citizens,  are  foreigners  wbo 
are  permitted  to  settle  and  stay  in  the  country." 
Vattel,  Book  1,  cap.  19,  p.  101. 

From  tbe  views  here  expressed,  and  they 
seem  to  be  unexceptionable,  it  must  follow,  that 
with  the  slave,  with  one  devoid  of  rights  or 
capacities,  civil  or  political,  there  could  be  no 
pact;  that  one  thus  situated  could  be  no  party 
to,  or  actor  in  the  association  of  those  ptwsess- 
ing  free  will,  power,  discretion.  He  could 
form  no  part  of  the  design,  no  constituent  in- 
gredient or  portion  of  a  society 'baaed  upoa 
common,  that  is,  upon  equal  interests  and  pow- 
ers. He  could  not  at  the  same  time  be  the  sov- 
ereign and  tbe  slave. 

But  it  has  been  insisted,  in  argument,  that 
the  emancipation  of  a  slave,  effected  either  by 
the  direct  act  and  assent  of  the  ma.>>ter,  or  by 
causes  operating  in  contravention  of  his  will, 
produces  a  change  in  the  ttatu*  or  capacities  of 
the  slave,  such  as  will  transform  him  from  a 
mere  subject  of  property,  into  a  bein^;  possess- 
ing a  social,  civil,  and  political  equality  with  a 
citizen;  in  other  words,  will  make  him  adti 
zen  of  the  State  within  which  he  was,  previ- 
ously to  his  emancipation,  a  slave. 

It  is  difficult  to  perceive  by  what  magic  the 
mere  sureeoM  or  renunciation  of  an  interest  in 
a  subject  of  property,  by  an  individual  possess- 
ing that  interest,  can  alter  the  essential  charac- 
ter of  that  property  with  respect  to  persons  or 
communities  unconnected  with  such  renuncia- 
tion. Can  it  be  pretended  that  an  individual  in 
any  State, by  his  single  act,  though  voluntarily 
or  designedly  performed,  yet  without  the  co- 
operation or  warrant  of  the  government,  per- 
haps in  opposition  to  its  policy  or  its  euaranties, 
can  create  a  citizen  of  that  State?  Much  more 
emphatically  may  it  be  asked,  bow  such  a  re- 
sult could  be  accomplished  by  means  wholly 
extraneous,  and  entirely  foreign  to  the  govern- 
ment of  the  State.  The  argument  thus  urged 
must  lead  to  these  extraordinary  conclusions. 
It  is  regarded  at  once  as  wholly  untenable,  and 
as  unsustaincd  by  the  direct  authority  or  by 
the  analogies  of  history. 

The  institution  of  slavery,  as  it  exists  and 
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has  existed  from  the  period  of  its  introduction 
into  the  United  States,  thoueh  more  humane 
and  mitigated  in  character  than  was  the  same 
iniitituiioD,  either  under  the  republic  or  the  em- 
pire of  Rome,  bears,  both  in  its  tenure  and  in 
the  simplicity  incident  to  the  mode  of  its  exer- 
cise, a  closer  resemblance  to  Roman  slavery 
than  it  does  to  the  condition  of  villange,  as  it 
formealy  existed  in  England.  Connected  with 
the  latter,  there  were  peculiarites.  from  custom 
or  positive  regulation,  which  varied  it  materi- 
ally from  the  slavery  of  the  Romans,  or  from 
slavery  at  any  period  within  the  United  States. 

But  with  regard  to  slavery  amongst  the 
Romans,  it  is  by  no  means  true  that  emancipa- 
tion, either  during  the  republic  or  the  empire, 
conferred,  by  the  act  itself,  or  implied,  the 
ttatut  or  the  rights  of  citizenship. 

The  proud  title  of  Roman  citizen,  with  the 
immunities  and  rights  incident  thereto,  and  as 
contradistinguished  alike  from  the  condition  of 
conquered  subjects  or  of  the  lower  grades  of 
native  domestic  residents,  was  maintained 
throughout  the  duration  of  the  Republic,  and 
until  a  late  period  of  the  eastern  empire  and  at 
last  was  in  effect  destroyed  less  by  an  elevation 
of  the  inferior  classes  than  by  the  degradation 
of  the  free,  and  the  previous  possessors  of 
rights  and  immunities  civil  and  political,  to  the 
indiscriminate  abasement  incident  to  absolute 
and  simple  despotism. 

By  the  learned  and  elegant  historian  of  the 
decline  and  fall  of  the  Roman  Empire,  we  are 
told  that  "  In  the  decline  of  the  Roman  Em 
pire,  the  proud  distinctions  of  the  republic 
were  gradually  abolished;  and  the  reason  or 
instinct  of  Justinian  completed  the  simple 
form  of  an  absolute  monarchy.  The  Emperor 
could  not  eradicate  the  popular  reverence 
which  always  waits  on  the  possession  of  hered- 
itary wealth  or  the  memory  of  famous  ances- 
tors. Hedelighted  to  honor  with  titles  and  emol- 
uments his  generals,  magistrates  and  sena- 
tors, and  his  precarious  indulgence  communi- 
cated some  rays  of  their  glory  to  their  wives  and 
children.  But  in  the  eye  of  the  law  all  Roman 
citizens  were  equal,  and  all  subjects  of  the  em- 
pire were  citizens  of  Rome.  That  inestimable 
character  was  degraded  to  an  obsolete  and 
empty  name.  The  voice  of  a  Roman  could  no 
lon^r  enact  his  laws,  or  create  the  annual 
ministers  of  his  powers;  his  constitutional 
rights  might  have  checked  the  arbitrary  will  of 
a  master;  and  the  bold  adventurer  from  Ger- 
many or  Arabia  was  admitted  with  equal 
favor  to  the  civil  and  millitary  command  which 
the  citizen  alone  had  been  once  entitled  to  as- 
sume over  the  conquests  of  his  fathers.  The 
first  Ceeaars  had  scrupulously  guarded  the  dis- 
tinction of  ingenuous  and  servile  birth,  which 
was  decided  by  the  condition  of  the  mother. 
The  slaves  who  were  lil)erated  by  a  generous 
master,  immediately  entered  into  the  middle 
class  of  libertini  or  freedmen;  but  they  could 
never  be  enfranchised  from  the  duties  of  obedi- 
ence and  gratitude;  whatever  were  the  fruits 
of  their  industry,  their  patron  and  his  family 
inherited  the  third  part,  or  even  the  whole  of 
their  fortune,  if  they  died  without  children 
and  without  a  testament.  Justinian  respected 
the  rights  of  patrons,  but  his  indulgence  re- 
moved the  badge  of  disgrace  from  the  two  in- 
ferior orders  of  freedmen;  whoever  ceased  to 
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be  a  slave,  obtained,  without  reserve  or  delay, 
the  station  of  a  citizen;  and  at  length  the  dig- 
nity of  an  ingenuous  birth  was  created  or  sup- 
posed by  the  omnipotence  of  the  Emperor.''' 

The  alx>ve  account  of  slavery  and  its  modifi- 
cations will  be  found  in  strictest  conformity 
with  the  institutes  of  Justinian.  Thus,  book 
1st,  title  8d,  it  is  said:  "  The  first  general  divis- 
ion of  persons  in  respect  to  their  rights  is  into 
freemen  and  slaves."  The  same  title,  sec.  4th: 
"Slaves  are  born  such,  or  become  so.  They 
are  bom  such  of  bondwomen ;  they  become  so 
either  b^  the  law  of  nations,  as  by  capture,  or 
by  the  civil  law."  Section  5th:  "In  the  condi- 
tion of  slaves  there  is  no  diversity;  but  among 
free  persons  there  are  many.  Thus  some  are 
ingenui  or  freemen,  others  UberHni  or  freed- 
men." 

Tit.  4th.  De  Ingenui*. — "  A  freeman  is 
one  who  is  bom  free  by  being  bom  in  matri- 
monv,  of  parents  who  both  are  free,  or  both 
freed;  or  of  parents  one  free  and  the  other 
freed.  But  one  Iwm  of  a  free  mother,  although 
the  father  bte  a  slave  or  unknown,  is  free. 

Tit.  5th.  Le  LibertiM*. — "A  freedman  is 
those  who  have  been  manumitted  from  just 
servitude." 

Section  8d  of  the  same  title  states  that 
"  freedmen  were  formerly  distinguished  by  a 
threefold  division."  But  the  Emperor  proceeds 
to  say:  "  Our  piety  leading  us  to  reduce  all 
things  into  a  better  state,  we  have  amended 
our  laws,  and  re- established  the  ancient  usage; 
for  anciently  lit>erty  was  simple  and  undivided 
— that  is,  was  conferred  upon  the  slave  as  bis 
manumittor  possessed  it,  admitting  this  single 
difference,  that  the  person  manumitted  became 
only  a  freed  man,  although  his  manumittor 
was  a  free  man."  And  he  further  declares: 
"  We  have  made  all  freed  men  in  general  be- 
come citizens  of  Rome,  regarding  neither  the 
age  of  the  manumitted,  nor  the  manumittor, 
nor  the  ancient  forms  of  manumission.  We 
have  also  introduced  many  new  methods  by 
which  slaves  may  become  Roman  citizens." 

By  the  references  above  given  it  is  shown, from 
the  nature  and  objects  of  civil  and  political 
associations,  and  upon  the  direct  autliurily  of 
history,  that  juUzenship  was  not  conferred  by 
the  simple  fact  of  emancipation,  but  that  such 
a  result  was  deduced  therefrom  in  violation  of 
the  fundamental  principles  of  free  political  as- 
sociation; by  the  exertion  of  despotic  will  to 
establish,  under  a  false  and  misapplied  denom- 
ination, one  equal  and  universal  slavery;  and 
to  effect  this  result  required  the  exertions  of 
absolute  power— of  a  power  l)oth  in  theory 
and  practice,  being,  in  its  most  plenary  ac- 
ceptation, the  sovereignty,  the  State  itself— it 
could  not  be  produced  by  a  less  or  inferior  au- 
thority, mach  less  by  the  will  or  the  act  of 
one  who,  with  reference  to  civil  and  political 
rights,  was  himself  a  slave.  The  master  might 
abdicate  or  abandon  his  interest  or  ownership 
in  his  property,  but  his  act  would  be  a  mere 
abandonment.  It  seems  to  involve  an  absurdity 
to  impute  to  it  the  investiture  of  rights  which 
the  sovereignty  alone  had  power  to  impart. 
There  is  not,  perhaps,  a  community  in  which 
slavery  is  recognized,  in  which  the  power  of 

1.— Fide  Gibbon's  Decline  and  Fall  of  the  Roman 
Empire.    London  edlUon  of  1826,  Vol.  III.,  chap.  M, 
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emancipation,  and  the  modes  of  iu  exercise  are 
not  regulated  by  law — that  is,  by  the  sovereign 
authority;  and  none  can  fail  to  comprehend 
the  necessity  for  such  regulation,  for  the  pres- 
ervation of  order,  and  even  of  political  and 
social  existence. 

By  the  argument  for  the  plaintiff  in  error, 
a  power  equally  despotic  is  vested  in  every 
member  of  the  association,  and  the  most  obscure 
or  unworthy  individual  it  comprises  mav  arbi- 
trarily invade  and  derange  its  most  deliberate 
and  solemn  ordinances.  At  assumptions  anoma- 
lous as  these,  so  fraught  with  mischief  and 
ruin,  the  mind  at  once  is  revolted,  and  goes  di 
rectly  to  the  conclusions,  that  to  change  or  to 
abolish  a  fundamental  principle  of  the  so- 
ciety, must  be  the  act  of  the  society  itself — of  the 
sovereignty;  and  that  none  other  can  admit  to 
a  participation  of  that  high  attribute.  It  may 
further  expose  the  character  of  the  argument 
urged  for  the  plaintiff,  to  point  out  some  of 
the  revolting  consequences  which  it  would  au- 
thorize. If  that  argument  possesses  any  integ- 
rity, it  asserts  the  power  in  any  citizen,  orguati 
citizen,  or  a  resident  foreigner  of  any  one  of 
the  States,  from  a  motive  either  of  corruption 
or  caprice,  not  only  to  infract  the  inherent  and 
necessary  authority  of  such  state,  but  also  ma- 
terifllly  to  interfere  with  the  organization  of 
the  Feaeral  Oovernment.and  with  the  authority 
of  the  separate  and  independent  States.  H!e 
may  emancipate  his  negro  slave,  by  which 
process  he  lirst  transforms  that  slave  into  a 
citizen  of  his  own  State;  he  may  next,  under 
color  of  article  4th,  section  2d,  of  the  Con- 
stitution of  the  United  States,  obtrude  him, 
and  on  terms  of  civil  and  political  eq^uality,  up- 
on any  and  every  State  in  this  Union, m  defiance 
of  all  regulations  of  necessity  or  policy,  or- 
dained by  those  States  for  their  internal  hap- 
piness or  safety.  Nay,  more:  this  manumitted 
slave  may,  by  a  proceeding  springing  from  the 
will  or  act  of  his  master  alone,  be  mixed  up 
with  the  institutions  of  the  Federal  Government, 
to  which  he  is  not  a  party,  aqd  in  opposition  to 
the  laws  of  that  government  which,  in  author- 
izing the  extension  by  naturalization  of  the 
rights  and  immunities  of  citizens  of  the  United 
States  to  those  not  originally  parties  to  the 
federal  compact,  have  restricted  that  boon  to 
free  white  aliens  alone.  If  the  rights  and  im- 
munities connected  with  or  practiced  under  the 
institutions  of  ihe  United  States  can  by  any  in- 
direction* be  claimed  or  deduced  from  sources 
or  modes  other  than  the  Constitution  and  laws 
of  the  United  States,  it  follows  that  the  power 
of  naturalization  vested  in  Congress  is  not  ex- 
clusive— that  it  has  in  effect  no  existence,  but 
is  repealed  or  abroaratcd. 

But  it  has  been  strangely  contended  that  the 
jurisdiction  of  the  Circuit  Court  might  be 
maintained  upon  the  ground  that  Ihe  plaintiff 
was  a  resident  of  Missouri,  and  that,  for  the 
purpose  of  vesting  the  court  with  jurisdiction 
over  the  parties,  residence  within  the  State  was 
sufScient. 

The  first,  and  to  my  mind  a  conclusive  reply  to 
this  singular  argument,  is  presented  in  the  fact 
that  the  lan^age  of  the  Constitution  restricts 
the  jurisdiction  of  the  courts  to  cases  in  which 
the  parties  shall  be  citizens,  and  is  entirely 
silent  with  respect  to  residence.  A  second  an- 
swer to  this  strange  and  latitudinous  notion  is, 
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that  it  so  far  stultifies  the  sages  by  whom  the 
Constitution  was  framed,  as  to  impute  to  them 
ignorance  of  the  material  distinction  existing 
between  citizenship  and  mere  residence  or  dom- 
icil,  and  of  the  well  known  facts,  that  a  person 
confessedly  an  alien  may  be  permitted  to  reside 
in  a  country  in  which  he  can  possess  no  civil  or 
political  rights,  or  of  which  he  is  neither  a 
citizen  nor  subject ;  and  that  for  certain  pur 
poses  a  man  may  have  a  domicil  in  different 
countries,  in  no  one  of  which  he  is  an  actual 
personal  resident. 

The  correct  conclusions  upon  the  question 
here  considered  would  seem  to  be  thew;: 

.  That  in  the  establishment  of  the  several  com- 
munities now  the  States  of  this  Union,  and  in 
the  formation  of  the  Federal  Glovemment,  the 
African  was  not  deemed  politically  a  person. 
He  was  regarded  and  owned  in  every  State  in 
the  Union  as  property  merely,  and  as  such  was 
not  and  could  not  be  a  party  or  an  actor,  much 
less  a  peer  in  any  compact-  or  form  of  govern- 
ment established  by  the  States  or  the  United 
States.    That  if,  since  the  adoption  of  the 
state  govemmenta,  he  has  been  or  could  have 
been  elevated   to  the  possession   of  political 
rights  or  powers,  this  result  could  have  been 
effected  by  no  authority  less  potent  than  that 
of  the  sovereignty — the  State — exerted  to  that 
end,  either  in  the  form  of  legislation,  or  in 
some  other  mode  of  operation.    It  could  cer- 
tainly never  have  been  accomplished  bv  the 
will  of  an  individual  operating  independently 
of  the  sovereign  power,  and  even  contravening 
and  controlling  that  power.     That  so  far  as 
righta  and  immunities  appertaining  to  citizens 
have  been  defined  and  secured  by  the  CoDsti- 
tulion  and  laws  of  the  United  States,  the  African 
race  is  not  and  never  was  recognized  either  b^ 
the  language  or  purposes  of  the  former;  and  it 
has  been  expressly  excluded  by  every  Act  of 
Congress  providing  for  the  creation  of  citizens 
by  naturalization,  these  laws,  as  has  already 
been  remarked,  being  restricted  to  free  white 
aliens  exclusively. 

But  it  is  evident  that,  after  the  formation  of 
the  Federal  Government  by  the  adoption  of  the 
Constitution,  the  highest  exertion  of  State  pow- 
er would  be  incompetent  to  bestow  acliarat^rnr 
statits  created  by  the  Constitution,  or  conferred 
in  virtue  of  its  authority  only.  Upon  those, 
therefore,  who  were  not  origmally  parties  to 
the  federal  compact,  or  who  are  not  admitted 
and  adopted  as  parties  thereto,  in  the  mode 
prescribed  by  its  paramount  authority,  no 
State  could  have  powei"  to  beMow  the  character 
or  the  rights  and  privileges  exclusively  re- ' 
served  by  the  Slates  for  the  a(;lion  of  the  Federal 
Government  by  that  compact. 

The  States,  in  the  exercise  of  their  political 
power,  might,  with  reference  to  their  peculiar 
government  and  'jurisdiction,  guaranty  the 
rights  of  person  and  property,  and  the  enjoy- 
ment of  civil  and  political  privileges,  to  those 
whom  they  should  be  disposed  to  make  the 
objects  of  their  bounty;  but  they  could  not 
reclaim  or  exert  the  powers  which  they  had 
vested  exclusively  in  the  government  of  tbe 
United  States.  They  could  not  add  to  or 
change  in  any  respect  the  class  of  persons  to 
whom  alone  the  character  of  citizen  of  the 
United  States  appertained,  at  the  time  of  the 
adoption  of  the  Federal  Constitution.     They 
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could  Dot  create  citizens  of  the  United  States 
by  any  direct  or  iudirect  proceeding. 

According  to  the  view  taken  of  the  law,  as 
applicable  to  the  demurrer  to  the  plea  in  abate- 
ment in  this  cause,  the  questions  subsequently 
raised  upon  the  several  pleas  in  bar  might  be 
passed  by,  as  requiring  neither  a  particular  ex- 
amination, nor  an  adjudication  directly  upon 
them.  But  as  these  questions  are  intrinsically 
of  primary  interest  and  magnitude,  and  have 
beea  elaborately  discussed  in  argument,  and  as 
with  respect  to  them  the  opinions  of  a  majority 
of  the  court,  including  my  own,  are  perfectly 
coincident,  to  me  it  seems  proper  that  they 
should  here  be  fully  considered,  and,  so  far  as 
it  is  praticable  for  this  court  to  accomplish  such 
an  end,  finally  put  to  rest. 

The  questions,then,to  l>e  considered  upon  the 
several  pleas  in  bar,  and  upon  the  agreed  state- 
ment of  facts  t)etween  the  counsel,  are:  1st. 
Whether  the  admitted  raa.ster  and  owner  of  the 
plaintiff,  holding  him  as  his  slave  in  the  State 
of  Missouii,  and  in  conformity  with  his  rights 
guarantied  to  him  by  the  laws  of  Missouri  then 
and  still  in  force,  by  carrying  with  him  for  his 
own  benefit  and  accommodation,  and  as  his  own 
slave,  the  person  of  the  plaintiff  into  the  State 
of  Illinois,  within  which  State  slavery  had  been 
prohibited  by  the  Constitution  thereof,  and  by 
retaining  the  plaintiff  during  the  commorancy 
of  the  master  within  the  State  of  Illinois,  had, 
upon  his  return  with  his  slave  into  the  State  of 
Missouri,  forfeited  his  rights  as  master,  by  rea' 
son  of  any  supposed  operation  of  the  prohibi- 
tory provision  in  the  Constitution  of  Illiuois, 
beyond  the  proper  territorial  jurisdiction  of  the 
latter  State.  3d.  Whether  a  similnr  removal 
of  the  plaintiff  by  his  master  from  the  State  of 
Missouri,  and  his  retention  in  service  at  a  point 
included  within  no  State,  but  situated  north  of 
thirty-sis  degrees  thirty  minutes  of  north  lati- 
tude, worked  a  forfeiture  of  the  right  of  prop- 
erty of  the  master,  and  the  manumission  of  the 
plaintiff. 

In  considering  the  first  of  these  questions, 
the  acts  or  declarations  of  the  master.as  express- 
ive of  his  purpose  to  emancipate,  may  be 
thrown  out  of  view,  since  none  will  deny  the 
right  of  the  owner  to  relinquish  bis  interest  in 
any  subject  of  property,  at  any  time  or  in  any 
place.  The  inquiry  hero  b&rn  no  relation  to 
acta  or  declarations  of  the  owner  as  expressive 
of  his  intent  or  purpose  to  make  such  a  relin- 
quishment; it  is  simply  a  question  whether, 
irrespective  of  such  purpose,  and  in  opposition 
thereto,  that  relinquishment  can  be  enforced 
against  the  owner  of  property  within  his  own 
country,  in  defiance  of  every  guaranty  promised 
by  its  laws;  and  this  through  the instru mental 
Ity  of  a  claim  to  power  entirely  foreign  and 
extraneous  with  reference  to  himself,  to  the 
origin  and  foundation  of  his  title,  and  to  the 
independent  authority  of  his  country.  A  con- 
clusive negative  answer  to  such  an  inquiry  is 
at  once  supplied,  by  announcing  a  few  familiar 
and  settled  principles  and  doctrines  of  public 
law. 

Vattel,  in  his  chapter  on  the  general  princi- 
ples of  the  laws  of  nations,  section  15th,  tells 
us,  that  "  nations  being  free  and  independent  of 
each  other  in  the  t'anie  manner  that  men  are 
naturally  free  and  independent,  the  second 
geoertii  law  of  their  society  is,  that  each  nation 
See  19  How. 


should  be  left  in  the  peaceable  enjoyment  of 
that  liberty  which  she  inherits  from  nature." 

"The  natural  society  of  nations,"  says  this 
writer,  "cannot  subsist  unless  the  natural 
rights  of  each  be  respected."  In  section  IBlh 
he  says,  "as  a  consequence  of  that  liberty  and 
independence,  it  exclusively  belongs  to  each 
nation  to  form  her  own  judgment  of  what  hef 
conscience  prescribes  for  her— of  what  it  is  prop- 
er or  improper  for  her  to  do:  and  of  course  It 
rests  solely  with  her  to  examine  and  determine  ' 
whether  she  can  perform  any  office  for  another 
nation  without  neglecting  a  duty  she  owes  to 
herself.  In  all  cases,  therefore,  in  which  a 
nation  has  the  right  of  judging  what  her  duty 
requires,  no  other  nation  can  compel  her  to  act 
in  such  or  such  a  particular  manner,  for  any 
attempt  at  such  compulsion  would  be  an  in- 
fringement on  the  liberty  of  nations."  Again, 
in  section  18th  of  the  same  chapter,  "nations 
composed  of  men,  and  considered  as  so  many 
free  persons  living  together  in  a  state  of  nature, 
are  naturally  equal,  and  inherit  from  nature 
the  same  obligations  and  rights.  Power  or 
weakness  does  not  produce  any  difference.  A 
small  republic  is  no  less  a  sovereign  state  than 
the  most  powerful  kingdom." 

So.  in  section  20:  "A  nation,  then,  is  mistress 
of  her  own  actions,  so  long  as  they  do  not 
•affect  the  proper  and  perfect  rights  of  any 
other  nation — so  long  as  she  is  only  internally 
bound,  and  does  not  Tie  under  any  external  and 
perfect  obligation.  It  she  makes  an  ill  use  of 
her  liberty,  she  is  guilty  of  a  breach  of  duty; 
but  other  nations  are  bound  to  acquiesce  in  her 
conduct,  since  they  have  no  right  to  dictate  to 
her.  Since  nations  are  free,  independent,  and 
equal,  and  since  each  possesses  the  right  of 
judging,  according  to  the  dictates  of  her  con- 
science, what  conduct  she  is  to  pursue,  in 
order  to  fulfill  her  duties,  the  effect  of  the 
whole  is  to  produce,  at  least  externally,  in  the 
eyes  of  mankind,  perfect  equality  of  rights  iie- 
twcen  nations,  in  the  administration  of  their 
affairs,  and  in  the  pursuit  of  their  pretensions, 
without  regard  to  the  intrinsic  justice  of  their 
conduct,  of  which  others  have  no  right  to  form 
a  definitive  judgment," 

Chancellor  Kent,  in  the  1st  volume  of  his 
Commentaries,  lecture  2d,  after  collating  the 
opinions  of  Grotius,  Heincccius,  Vattel,  and 
Rutherford,  enunciates  the  following  positions 
as  sanctioned  by  these  and  other  learned  pub- 
licists, viz. :  that  "nations  are  equal  in  respect 
to  each  other,  and  entitled  to  claim  equal  con- 
sideration for  their  rights,  whatever  may  be 
their  relative  dimensions  and  strength,  or  how- 
ever greatly  they  may  differ  in  government, 
religion,  or  manners.  This  perfect  equality 
Aud  entire  Independence  of  all  distinct  States  is 
a  fundamental  principle  of  public  law.  It  is  a 
necessary  consequence  of  this  equality,  that 
each  nation  has  a  right  to  govern  itself  as  it 
may  think  proper,  and  no  one  nation  is  entitled 
to  dictate  a  form  of  government  or  religion, 
or  a  course  of  internal  policy  to  another.  "This 
writer  gives  some  instances  of  the  violation  of 
this  great  national  Immunity,  and  amongst 
them  the  constant  interference  by  the  ancient 
Uomuns.  under  the  pretext  of  settling  disputes 
between  their  neighbors,  but  with  tlie  real 
purpose  of  reducing  those  neighbors  to  bond- 
age; the  interference  of  Russia,  Prussia,  and 
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Austria,  for  tbe  dismemberment  of  Poland; 
the  mi>re  recent  invasion  of  Naples  by  Austria 
in  1821,  and  of  Spain  by  the  French  Govern- 
ment in  1838,  under  the  excuse  of  suppressing 
a  dangerous  spirit  of  internal  revolution  and 
reform. 

With  reference  to  this  right  of  selfgovem- 
nient  in  independent  sovereign  States,  an  opin- 
ion has  been  expressed,  which,  whilst  in  con- 
cedes this  right  as  inseparable  from,  and  as  a 
necessary  attribute  of  sovereignty  and  inde- 
pendence, asserts,  nevertheless,  some  implied, 
and  paramount  authority  of  a  supposed  inter- 
national law,  totrhich  this  right  of  self-govern- 
ment must  be  regarded  and  exerted  as  subor- 
dinate; and  from  which  independent  and  sover- 
eign States  can  be  exempted  only  by  a  protest, 
or  by  some  public  and  formal  rejection  of  that 
authority.  With  all  respect  for  those  by 
whom  this  opinion  has  been  professed,  I  am 
constrained  to  re^rd  it  as  utterly  untenable,  as 
palpably  inconsistent,  and  as  presenting  in 
argument  a  complete  felo  ds  m. 

Sovereignty,  independence,  and  a  perfect 
right  of  self  government,  can  signify  nothing 
less  than  a  superiority  to  and  an  exemption 
from  all  claims  by  any  extraneous  power,  how- 
ever expressly  they  may  be  asserted,  and  render 
all  attempts  to  enforce  such  claims  merely  at- 
tempts at  usurpation.  Again;  could  such 
claims  from  extraneous  sources  be  regarded 
as  legitimate,  the  effort  to  resist  or  evade 
them,  by  protest  or  denial,  would  be  as  irregu- 
lar and  unmeaning  as  it  would  be  futile.  It 
could  in  nowise  affect  the  question  of  superior 
right.  For  tbe  position  here  combated,  no 
respectable  authority  has  been,  and  none,  it  is 
thought,  can  be  adduced.  It  is  certainly  irrec- 
oncilable with  the  doctrines  already  cited  from 
the  writers  upon  public  law. 

Neither  the  case  of  Jamet  Somemett,  20  How- 
ell's St.  Tr.,  so  often  vaunted  as  the  proud  evi- 
dence of  devotion  to  freedom  under  a  govern- 
ment which  has  done  as  much  perhaps  to  ex- 
tend the  reign  of  slavery  as  all  the  world  be- 
Mdes;  nor  does  any  decision  founded  upon  tbe 
authority  of  Somertett't  case,  when  correctly 
cxijounded,  assail  or  impair  the  principle  of 
national  equality,  enunciated  by  each  and  all 
of  the  publicists  already  referred  to.  In  the 
case  of  Somertett,  altliough  the  applicant  for 
the  habeas  eorpun  and  the  individual  claiming 
property  in  that  applicant  were  both  subjects' 
and  residents  within  the  British  Empire,  yet 
the  decision  cannot  be  correctly  understood  as 
ruling  absolutely  and  under  all  circumEitances 
against  the  right  of  property  in  the  ckiimant. 
That  decision  goes  no  farther  than  to  determine, 
that  within  the  realm  of  England  there  was  no 
authority  to  justify  the  detention  of  an  individ- 
ual in  private  bondage.  If  the  decision  in 
ly>mfi»eU'»  case  had  gone  beyond  that  point,  it 
would  have  present^  the  anomaly  of  a  repeal 
by  laws  enacted  for  and  limited  in  their  opera- 
tiim  to  the  realm  alone,  of  other  laws  and  in- 
stitutions established  for  places  and  subjects 
without  the  limits  of  tbe  realm  of  England : 
laws  and  institutions  at  that  very  time,  and 
long  subsequently,  sanctioned  and  maintained 
under  the  authority  of  the  British  Oovei-nment, 
and  which  the  full  and  combined  action  of  the 
King  and  Parliament  was  required  to  abrogate. 

Bui  could  the  decision  in  Homertttt'ii  case  be 
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correctly  interpreted  as  ruling  the  doctrine 
which  it  has  been  attempted  to  deduce  from  It, 
still  that  doctrine  must  be  considered  as  having 
been  overruled  by  the  lucid  and  able  opinion 
of  Lord  Stowell  in  the  more  recent  case  of  7%< 
Slave  Grace,  reported  in  the  second  volume  of 
Haggard,  p.  94;  in  which  opinion,  whilst  it  is 
conc^ed  by  the  learned  judge  that  there  exist- 
ed no  poweV  to  coerce  the  slave  whilst  in  En- 
gland, that  yet,  upon  her  return  to  the  Island 
of  Antigua,  her  *tatu*  as  a  slave  was  revived, 
or,  rather,  that  the  title  of  the  owner  to  the 
slave  as  property  had  never  been  extingui^bed, 
but  had  always  existed  in  that  Island.  If  tbe 
principle  of  this  decision  be  applicable  as  be- 
tween different  portions  of  one  and  the  same 
empire,  with  how  much  more  force  does  it  ap 
ply  as  between  nations  or  governments  entirely 
separate,  and  absolutely  independent  of  each 
other?  For  in  this  precise  altitude  the  States 
of  this  Union  stand  with  reference  to  this  sub- 
ject, and  with  reference  to  the  tenure  of  every 
description  of  property  vested  under  their  laws 
and  held  within  their  territorial  jurisdiotion. 

A  strong  illustration  of  the  principle  ruled 
by  Lord  Stowell,  and  of  the  effect  of  that  prin- 
ciple,even  in  a  case  of  express  contract,  is  seeo 
in  the  case  of  Lewie  v.  FuUerton,  decided  by 
the  Supreme  Court  of  Virginia,  and  reported 
in  the  first  volume  of  Randolph,  p.  15.  Tbe 
case  was  this:  a  female  slave,  the  property  of 
a  citizen  of  Virginia,  whilst  with  her  master 
in  the  State  of  Ohio,  was  taken  from  his  pos- 
session under  a  writ  of  Juibeae  eorpue,  and  set 
at  liberty.  Soon,  or  immediately  after,  by 
agreement  between  this  slave  and  her  master, 
a  deed  was  executed  in  Ohio  by  the  latter,  con- 
taining a  stipulation  that  this  slave  should  re- 
turn to  Virginia,  and  after  a  service  of  two 
Tears  in  that  State,  should  there  be  free.  The 
Jaw  of  Virginia  regulating  emancipation  re- 
quired that  deeds  of  emancipation  should, 
within  a  given  time  from  their  date,  be  record- 
ed in  tbe  court  of  the  county  in  which  tbe 
grantor  resided,  and  declared  that  deeds  with 
regard  to  which  this  requisite  was  not  com- 
plied with  should  be  void.  Lewis,  an  infant 
son  of  this  female,  under  the  rules  prescribed 
in  such  cases,  brought  an  action,  in  forma  }>au- 
peris,  in  one  of  the  courts  of  Virginia,  for  the 
recovery  of  his  freedom,  claimed  in  virtue  of 
the  transactions  above  mentioned.  Upon  an 
appeal  to  the  Supreme  Court  from  a  judgment 
against  the  plaintiff,  Roane,  Juttiee,  in  deliver- 
ing tbe  opinion  of  the  court,  after  disposing 
of  other  questions  discussed  in  that  case,  re- 
marks: 

"As  to  the  deed  of  emancipation  contained 
in  the  record,  that  deed,  taken  in  connection 
with  the  evidence  offered  in  support  of  it, 
shows  that  it  had  a  reference  to  the  State  of 
Virginia;  and  the  testimony  shows  that  it 
formed  a  part  of  this  contract,  whereby  tlie 
slave  Milly  was  to  be  brought  back  (as  she  was 
brought  back)  into  the  State  of  Virginia.  Her 
object  was,  therefore,  to  secure  her  freedom  by 
the  deed  within  the  State  of  Virginia,  after  the 
time  should  have  expired  for  which  she  had 
indented  herself,  and  when  she  should  tte  found 
abiding  within  the  State  of  Vlrgmia. 

If,  then,  this  contract  had  an  eye  to  tbe 
State  of  Virginia  for  its  operation  ami  cffert, 
the  lex  lod  ceases  to  operate.     In  tlmt  van:  ir 
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must,  to  have  its  effect,  conform  to  the  lawg  of 
Virginia.  It  is  insufficient  under  those  lawg  to 
efft-ciuate  an  eDiancipation,  for  want  of  a  due 
recording  in  the  couniy  coijrt,  as  was  decid<>d 
in  the  case  of  Given*  v.  Mann,  6Munf..  190, 
in  this  court.  It  is  also  ineffectual  within  the 
Commonwealth  of  Virginia  for  another  reason. 
The  Ux  loei  is  also  to  be  taken  subject  to  the 
exception,  that  it  is  notto  be  enforced  in  another 
countrv,  when  it  violates  some  moral  duty  or 
the  policy  of  that  country,  or  is  not  consistent 
with  a  positive  right  secured  to  a  third  person 
or  party  by  the  laws  of  that  country  in  which 
it  is  sought  to  Iv!  enforced.  In  such  a  case  we 
are  told,  '  tnagi»ju8  nottrum  quam  jut  alienum 
tervemut.'"  Huberus,  tom.  2,  lib.  1.  tit.  3;  3 
Fonhlanque,  p.  444.  "That  third  part^,  in 
this  instance,  is  the  Commonwealth  of  Virginia, 
and  her  policy  and  interests  are  also  to  be  at- 
tended to.  These  turn  the  scale  against  the  Ux 
loeim.  the  present  instance." 

The  second  or  last  mentioned  position  as- 
sumed for  the  phiint  iff  under  the  plc'a.s  in  bar, 
as  it  rests  mainly  if  not  solely  upon  the  provis- 
ion of  the  Act  of  Congress  of  March  6,  I8a0, 
prohibiting  slavery  in  Upper  Louisiana  north 
of  thirly-Bix  degrees  thirty  minutes  north  lati 
tude,  popularly  called  the  Missouri  C'ompro- 
misc.  that  assumption  renews  the  question,  for- 
merly so  zealously  debated,  as  to  the  validity 
of  the  provision  m  the  Act  of  Congress,  and 
upon  the  constitutional  competency  o?  Congress 
to  establish  it. 

Before  proceeding,  however,  to  examine  the 
validity  of  the  prohibitory  provision  of  the 
law,  it  may,  so  far  as  the  rights  involved  in 
this  cause  are  concerned,  be  remarked,  that 
conceding  to  that  provision  the  validity  of  a 
legitimate  exercise  of  power,  still  this  conces- 
sion could  by  no  rational  interpretation  imply 
the  slightej^t  authority  for  its  operation  be- 
yond the  territorial  limits  comprised  within  its 
terms;  much  less  could  there  be  inferred  from 
it  a  power  to  destroy  or  in  any  degree  to  con- 
trol rights,  either  of  person  or  property,  en- 
tirely within  the  bounds  of  a  distinct  and  in- 
dependent sovereignty — rights  invested  and 
fortified  by  the  Euarauty  of  that  sovereignty. 
These  surely  would  remain  in  all  their  integ- 
rity, whatever  effect  might  be  ascribed  to  the 
prohibition  within  the  limits  defined  by  its  lan- 
guage. 

But  beyond  and  in  defiance  of  this  conclu- 
sion, inevitable  and  undeniable  as  il  appears, 
upon  every  principle  of  justice  or  sound  induc- 
tion, it  has  been  attempted  to  convert  this  pro- 
hibitory provision  of  the  Act  of  182U  not  only 
into  a  weapon  with  which  to  assail  the  inherent 
— the  necessarily  inherent — powers  of  inde- 
pendent sovereign  governments,  but  into  a 
mean  of  forfeiting  that  equality  of  rights  and 
immunities  which  are  the  birthright  or  the  dona- 
tive from  the  Constitution  of  every  citizen  of 
the  United  States  within  the  length  and  breadth 
of  the  nation.  In  this  attempt,  there  is  as- 
serted a  power  in  Congress,  whether  from  in- 
centives of  interest,  ignorance,  faction,  par- 
tiality or  prejudice,to  Mstow  upon  a  portion  of 
the  citizens  of  this  nation  that  which  is  the 
common  property  and  privilege  of  all — the 
power,  in  tine,  of  conflscation,  in  retribution 
for  no  offense,  or,  if  for  au  offense,  for  that  of 
accidental  locality  only. 
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It  may  be  that,  with  respect  to  future  cases, 
like  the  one  now  before  the  court,  there  is  felt 
an  assuranceof  the  impotence  of  such  a  preten- 
sion; still,  the  fullest  conviction  of  that  result 
can  impart  to  it  no  claim  to  forbearance,  nor 
dispense  with  the  duty  of  antipathy  and  dis- 
gust at  its  sinister  aspect,  whenever  it  may  be 
seen  to  scowl  upon  the  justice,  the  order,  the 
tranquillity,  and  fraternal  feeling,  which  are 
the  surest,"  nay,  the  only  means,  of  promoting 
or  preserving  the  happiness  and  prosperity  of 
the  nation,  and  which  were  the  great  and  effi- 
cient incentives  to  the  formation  of  this  govern- 
ment. 

The  power  of  Congress  to  impose  the  pro- 
hibition in  the  8th  section  of  the  Act  of  1820 
has  been  advocated  upon  an  attempted  con- 
struction of  the  3d  clause  of  the  3d  sec- 
tion of  the  4th  article  of  the  Constitution, 
which  dclares  that  "  Congress  shall  have  power 
to  dispose  of  and  to  make  all  needful  rules  and 
regulations  respecting  the  territory  and  other 
property  belonging  to  the  United  States." 

In  the  discussions  in  both  houses  of  Congress, 
at  the  time  of  adopting  this  8th  section  of 
the  Act  of  1830,  great  weight  was  given  to  the 
peculiar  language  of  this  clause,  viz. :  territory 
and  other  property  belonging  to  the  United 
Slates,  as  going  to  show  that  the  power  of  dis- 
posing of  and  regulating,  thereby  vested  in 
Congress,  was  restricted  to  a  proprietary  inter- 
est In  the  territory  or  land  comprised  therein, 
and  did  not  extend  to  the  personal  or  political 
rights  of  citizens  or  settlers,  inasmuch  as  this 
phrase  iu  the  Constitution,  "territory  of  other 
property,"  identified  territory  with  property, 
and  inasmuch  as  citizens  or  persons  could  not 
be  property,  and  especially  were  not  property 
bclongmg  to  the  United  Stales.  And  upon 
every  principle  of  reason  or  necessity,  this 
power  to  dispose  of  and  to  regulate  the  territory 
of  the  nation  could  be  designed  to  extend  no 
faither  than  to  its  preservation  and  appropria- 
tion to  the  uses  of  those  to  whom  it  belonged, 
viz.:  the  nation.  Scarcely  anything  more 
illogical  or  extravagant  can  be  imagined  than 
the  attempt  to  deduce  from  this  provision  in 
the  Constitution  a  power  to  dchtroy  or  in  any 
wise  to  impair  the  civil  and  political  rights  of 
the  citizens  of  the  United  States,  and  much 
more  so  the  power  to  establish  inequalities 
amongst  those  citizens  by  creating  privileges  in 
one  class  of  those  citizens,  and  by  the  disfran- 
chiseraeot  of  other  portions  or  classes,  by  de- 
grading them  from  the  position  they  previously 
occupied. 

There  can  exist  no  rational  or  natural  con- 
nection or  affinity  between  a  pretension  like 
this  and  the  power  vested  by  the  Constitution 
in  Congress  with  regard  to  the  territories;  on 
the  contrary,  there  is  an  absolute  incongruity 
between  them. 

But  whatever  the  power  vested  in  Congress, 
and  whatever  the  precise  subject  to  which  that 
power  extended,  it  is  clear  that  the  power  re- 
lated to  a  subject  appertaining  to  the  United 
States,  and  one  to  be  disposed  of  and  regulated 
for  the  benefit  and  under  the  authority  of  the 
United  States.  Congress  was  made  simply  the 
agent  or  trustee  for  the  United  States,  and 
could  not,  without  a  breach  of  trust  and  a  fraud, 
approprititc  the  subject  of  the  trust  to  any 
other  beneficiary  or  eutiti  gue  triut  than  the 
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United  StateE>,  or  to  the  people  of  the  United 
States,  upon  equal  grounds,  legal  or  equitable. 
Congress  could  not  appropriate  that  subject  to 
any  one  class  or  portion  of  the  people,  to  the 
exclufion  of  others,  politically  and  constitu- 
tionally equals;  but  every  citizen  would,  if 
anyone  could  claim  it,  have  the  like  rights  of 
purchase,  settlement,  occupation,  or  any  other 
right,  in  the  national  territorv. 

Nothing  can  be  more  conclusive  to  show  the 
equality  of  this  with  every  other  right  in  all 
the  citizens  of  the  United  Slates,  and  the  in- 
iquity and  absurdity  of  the  pretension  to  ex- 
clude or  to  disfranchise  a  portion  of  them 
Iiecause  they  are  the  owners  of  slaves,  than 
the  fact  that  the  same  instrument,  which  im- 
parts to  Congress  its  very  existence  and  its 
every  function,  guaranties  to  the  slaveholder 
the  title  to  his  property,  and  gives  him  the 
right  to  its  reclamation  throughout  the  entire 
extent  of  the  nation ;  and  farther,  that  the  only 
private  property  which  the  Constitution  has 
specifically  recognized,  and  has  imposed  it  as  a 
direct  obligation  both  on  the  States  and  the 
Federal  Government  to  protect  and  enforce,  is 
the  properly  of  the  master  in  his  slave;  no 
other  right  of  property  is  placed  by  the  Con- 
stitution upon  the  same  high  ground,  oor 
shielded  by  a  similar  guaranty. 

Can  there  be  imputed  to  the  sages  and 
patriots  by  whom  the  Constitution  was  framed, 
or  can  there  be  detected  in  the  text  of  that 
Constitution,  or  in  any  rational  construction  or 
implication  deducible  therefrom,  a  contradic- 
tion so  palpable  as  would  exist  between  a 
pledge  to  the  slaveholder  of  an  equality  with 
his  fellow-citizens,  and  of  the  formal  and  sol- 
emn assurance  for  the  security  and  enjoyment 
of  his  property,  and  a  warrant  given,  as  it 
were,  unoJUttu,  to  another,  to  rob  him  of  that 
property,  or  to  subject  him  to  proscription  and 
disfranchisement  for  possessing  or  for  endeavor- 
ing to  retain  it?  The  injustice  and  extravagance 
necessarily  implied  in  a  supposition  like  this, 
<»nnot  be  rationally  imputed  to  the  patriotic 
or  the  honest,  or  to  those  who  were  merely 
«ne. 

A  conclusion  in  favor  of  the  prohibitory 
power  in  Congress,  as  asserted  in  the  8th 
section  of  the  Act  of  1820,  has  been  attempted, 
as  deducible  from  the  precedent  of  the  Ordi- 
nance of  the  Convention  of  i787,  concerning 
the  cession  by  Virginia  of  the  territory  north- 
west of  the  Ohio;  the  provision  in  which 
Ordinance,  relative  to  slavery,  it  has  been  at- 
tempted to  impose  upon  other  and  subsequently 
acquired  territory. 

The  lirst  circumstance  which,  in  the  consid- 
eration of  this  provision,  impresses  itself  upon 
my  mind,  is  its  utter  futility  and  want  of  au- 
thority. This  court  has,  in  repeated  instances, 
ruled,  that  whatever  may  have  been  the  force 
<u;corded  to  this  Ordinance  of  1787  at  the  perio(l 
of  its  enactment,  its  authority  and  effect 
ceased,  and  yielded  to  the  paramount  authority 
ot  the  Constitution,  from  the  period  of  the 
adootion  of  the  latter.  Such  is  the  principle 
ruled  in  the  cases  of  FoUard'»  lA»»ee  v.  Hngan, 
8  Hcv.,  212;  PermoN  v.  New  Qrleant,  8  How., 
589;  Stradet  v.  Oraham,  10  How.,  82.  But 
apart  from  the  superior  control  of  the  Consti- 
tution, and  anterior  to  the  adoption  of  that  in- 
strument, it  is  obvious  that  the  inhibition  in 
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question  never  had  and  never  could  have  any 
legitimate  and  binding  force.  We  may  seek 
in  vain  for  any  power  ib  the  convention, 
either  to  require  or  to  accei>t  a  condition  or 
restriction  upon  the  cession  like  that  insisled 
on;  a  condition  inconsistent  with,  and  des- 
tructive of,  the  object  of  the  grant.  The  ces- 
sion was,  as  recommended  by  the  old  Congres  ia 
1780,  made  originally  and  completed  in  terms  to 
the  United  States, and  for  the  benefit  of  the  Unit 
ed  States,  t.  «. ,  for  the  people,  all  the  people,  of 
the  United  States^  The  condition  subsequently 
sought  to  be  annexed  in  1787,  (declared,  too. 
to  te  perpetual  and  immutable),  being  contra- 
dictory to  the  terms  and  destructive  of  the  pur- 
poses of  the  cession,  and  afier  the  cession  wm 
consummated,  and  the  powers  of  the  ceding 
party  terminated,  and  the  rights  of  the  grantees, 
the  people  of  the  United  Statra.  vested,  must 
necessarily,  so  far,  have  been  ab  initio  void. 
With  resptect  to  the  power  of  the  convention  to 
impose  this  inhibition,  it  seems  to  be  pertinent 
in  this  place  to  recur  to  the  opinion  of  one  co- 
temporary  with  the  establishment  of  the  gov- 
ernment, and  whose  distinguished  services  in 
the  formation  and  adoption  of  our  national 
chatter,  point  him  out  as  the  artifex  miamut 
of  our  federal  system.  James  Madison,  in  the 
year  181 9,  speaking  with  reference  to  the  pro- 
hibitory power  claimed  by  Congress,  then 
threatening  the  very  existence  of  the  Union, 
remarks  nf  the  language  of  the  2d  clause  of 
the  3d  section  of  article  4th  of  the  Constitu- 
tion, "  that  it  cannot  be  well  extended  beyond 
a  power  over  the  territory  as  property,  and 
the  power  to  make  provisions  really  needful 
or  necessary  for  the  government  of  settlers, 
until  ripe  for  admission  into  the  Union." 

Again  he  says,  "with  respect  to  what  bai 
taken  place  in  the  Northwest  Territory,  it  may 
be  observed  that  the  Ordinance  giving  it  its 
distinctive  character  on  the  subject  of  slave- 
holding  proceeded  from  the  old  Congress,  act- 
ing with  the  best  intentions,  but  under  a 
charter  which  contains  no  shadow  of  the  au- 
thority exercised ;  and  it  remains  to  be  deddiid 
how  far  the  states  formed  within  that  Territory, 
and  admitted  into  the  Union,  are  on  a  different 
footing  from  its  other  member  as  to  their  legi^ 
lative  sovereignty.  As  to  the  power  of  admit- 
ting new  States  luto  the  federal  compact,  the 
questions  offering  themselves  are, wheUier  Con- 
gress can  attach  conditions,  or  the  new  States 
concur  in  conditions,  which  after  admission 
would  abridge  or  enlarge  the  constitutional 
rights  of  legislation  common  to  other  States, 
whether  Congress  can,  by  a  compact  with  s 
new  State,  take  power  either  to  or  from  itself, 
or  place  the  new  member  above  or  below  the 
equal  rank  and  rights  possessed  by  the  others; 
whether  all  such  stipulations  expressed  or  im- 
plied would  not  be  nullities,  and  be  so  prs- 
uounced  when  brought  to  a  practical  test  It 
falls  within  the  scope  of  your  inquiry  to  stale  the 
fact,  that  there  was  a  proposition  in  the  oonven 
tion  to  discriminate  between  the  old  and  the 
new  States  by  an  article  in  the  Constitution. 
The  proposition,  happily,  was  rejected.  The 
effect  of  such  a  discrimhiation  is  suffldenlly 
evident."' 

1.— Letter  from  James  Madison  toUobert  Walib, 
November  27th,  1819,  on  the  subject  of  the  MI*<ouri 
Compromist'. 
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In  support  of  the  Ordinance  of  1787.  there 
ma^  be  aidduced  the  semblance  at  least  of  obli- 
gation dediicible  from  compact,  the  form  of 
assent  or  agreement  between  the  grantor  and 
grantee;  but  this  form  of  similitude,  as  is  justly 
remarked  by  Mr.  Madison,  is  rendered  null  by 
the  absence  of  power  or  authority  in  the  con- 
tracting parties,  and  by  the  more  wtrinsic  and 
essential  defect  of  incompatibility  with  the 
rights  and  avowed  purposes  of  those  parties, 
and  with  their  relative  duties  and  obligations 
to  others.  If,  then,  with  the  attendant  formali- 
ties of  assent  or  compact,  the  restrictive  power 
claimed  was  void  as  to  the  immediate  subject  of 
the  Ordinance,  how  much  more  unfounded 
must  be  the  pretension  to  such  a  power  as  de- 
rived from  that  source  (viz. :  the  Ordinance  of 
1787),  with  respect  to  territory  acquired  by 
purchase  or  conquest  under  the  supreme  au- 
thority of  the  Constitution — territory  not  the 
subject  of  mere  donation,  but  obtained  in  the 
name  of  all,  by  the  combined  efforts  and  re- 
sources of  all.and  with  nocondition  annexed  or 
pretended. 

Id  conclusion,  my  opinion  is,  that  the  decis- 
ion of  the  Circuit  Court,  upon  the  law  arising 
upon  the  several  pleas  in  bar,  is  correct,  but 
that  it  is  erroneous  in  having  sustained  the  de- 
murrer to  the  plea  in  abatement  of  the  jurisdic- 
tion ;  that  for  this  error  the  decision  of  the  Cir- 
cuit Court  should  be  reversed,  and  the  cause 
remanded  to  that  court,  with  instructions  to 
abate  the  action,  for  the  reason  set  forth  and 
pleaded  in  the  plea  in  abatement. 

In  the  aforegoing  examination  of  this  cause, 
the  circumstance  that  the  questions  involved 
therein  had  been  previously  adjudged  l)etweeu 
these  parties  by  the  court  of  the  State  of  Mis- 
souri, has  not  been  adverted  to;  for  altliougb  it 
has  been  ruled  by  this  court,  that  in  instances 
of  concurrent  Jurisdiction,  the  court  first  obtain- 
ing possession  or  cognizance  of  the  controversy 
should  retain  and  decide  it,  yet,  as  in  this  rase 
there  had  l)een  no  plea,  eitlier  of  a  former  judg- 
ment or  of  autre  action  pendent,  it  was  thought 
that  the  fact  of  a  prior  decision,  however  con- 
clusive it  might  have  t>een  if  regularly  pleaded, 
could  not  be  incidentally  taken  into  view. 

Mr.  Juttiee  Campbell: 

I  concur  in  the  judgment  pronounced  by  the 
Chief  Juttiee,  but  the  importance  of  the  cause, 
the  expectation  and  interest  it  has  awakened, 
and  the  responsibility  involved  in  its  deter- 
mination, induce  me  to  file  a  separate  opinion. 

The  case  shows  that  the  plaintiff,  in  the  year 
1834,  was  a  negro  slave  in  Missouri,  the  prop- 
erty of  Dr.  Emerson,  a  surgeon  m  the  Army  of 
the  United  States.  In  1884,  his  master  took 
him  to  the  military  station  at  Rock  Island,  on 
the  border  of  Illinois,  and  in  1836  to  Fort  Snell- 
ing,  in  the  present  Minnesota,  tlien  Wisconsin 
Territory.  While  at  Fort  Snelling,  the  plaintiff 
married  a  slave  who  was  there  with  her  master, 
and  two  children  have  been  bom  of  this  con- 
nection; one  during  the  journey  of  the  family 
in  returning  to  Missouri,  and  the  other  after 
their  return  to  that  State. 

Since  183S,  the  plaintiff  and  the  members  of 
bis  family  have  been  in  Missouri  in  the  condi- 
tion of  slaves.  The  object  of  this  suit  is  to  es- 
tsbUsh  their  freedom.  The  defendant,  who 
claims  the  plaintiff  and  his  family,  under  the 
Bee  1»  How.  U.  8.   Book  16 


title  of  Dr.  Emerson,  denied  the  jurisdiction  of 
the  Circuit  Court,  by  the  plea  that  the  plaintiff 
was  a  negro  of  African  blood,  the  descendant 
of  Africans  who  had  been  imported  and  sold 
in  this  country,  as  slaves,  and  thus  he  had  no 
capacity  as  a  citizen  of  Missouri  to  maintain  a 
suit  in  the  Circuit  Court.  The  court  sustained 
a  demurrer  to  this  plea :  a  trial  was  then  had 
upon  the  general  issue,  and  special  pleas  to  the 
effect  that  the  plaintiff  and  his  family  were 
slaves  l)elonging  to  the  defendant. 

My  opinion  in  this  case  is  not  affected  by  the 
plea  to  the  jurisdiction,  and  I  shall  not  discuss 
the  questions  it  suggests.     The  claim  of  the 

£lainiiff  to  freedom  depends  upon  the  effect  to 
e  given  to  his  absence  from  Missouri,  in  com- 
pany with  his  master,  in  Illinois  and  Minnesota, 
and  this  effect  is  to  be  ascertained  by  a  refer- 
ence to  the  laws  of  Missouri.  For  the  trespass 
complained  of  was  committed  upon  one  claim- 
ing to  be  a  freeman  and  a  citizen,  in  that  State, 
and  who  had  been  living  for  years  under  the 
dominion  of  its  laws.  And  the  rule  is.  that 
whatever  is  a  justification  where  the  thing  is 
done,  must  be  a  justification  in  the  forum  where 
the  case  is  tried. 

20  How.  St.  Tri.,  234:  Cowp.,  8.  C,  161. 

The  Constitution  of  Missouri  recognizes  slav- 
ery as  a  legal  condition,  extends  guaranties 
to  the  masters  of  slaves,  and  invites  immigrants 
to  introduce  them,  as  property,  by  a  promise 
of  protection.  Tlie  laws  of  the  State  charge 
the  master  with  the  custody  of  the  slave,  and 
provide  for  the  maintenance  and  security  of 
tlieir  relation. 

The  Federal  Constitution  and  the  Acts  of 
Congre-xs  provide  for  the  return  of  escaping 
slaves  within  the  limits  ef  the  Union.  No  re- 
moval of  the  slave  beyond  the  limits  of  the 
State,  against  the  consent  of  the  master,  nor 
residence  there  in  another  cpndition,  would  be 
regarded  as  an  effective  manumission  by  the 
courts  of  Missouri,  upon  his  return  to  the  State. 
' '  Sieut  libtrin  tuptU  itatu*  restituitur  sic  senmt 
ilumino."  Nor  can  the  master  emancipate  the 
slave  within  the  Stat«  except  through  the 
agency  of  a  public  authority.  The  mquiry 
arises,  whether  the  manumission  of  the  slave 
is  effected  by  his  removal,  with  the  consent  of 
the  master,  to  a  community  where  the  law  of 
slavery  does  not  exist,  in  a  case  where  neither 
the  master  nor  slave  discloses  a  purpose  to  re- 
main permanently,  and  where  both  parties  have 
continued  to  maintain  thefr  existmg  relations. 
What  is  the  law  of  Missouri  in  such  a  case? 
Similar  inquiries  have  arisen  in  a  great  numl>er 
of  suits,  and  the  discussions  in  the  State  courts 
have  relieved  the  subject  of  much  of  its  diffi- 
culty. 

12  B.  M.,  Ky.,  545;  Pbster  v.  Fhster,  10 
Gratt.,  Va.,  485;  4  Harr.  &  McH.,  Md.,  2«5; 
Scott  V.  Emerion.  15  Mo.,  676;  4  Rich.,  8.  C, 
186;  17  Mo.,  484;  15  Mo.,  696;  5  B.  HI.,  178;  8 
B.  M.,  540,  688:  9  B.  M.,  565;  5  Leigh,  614;  1 
Rand.,  15;  18  Pick.,  193. 

The  result  of  these  discussions  is,  that,  in 
^neral,  the  iitatu*,  or  civil  and  political  capac- 
ity of  a  oerson,  is  determined,  in  the  first 
instance,  by  the  law  of  the  domicil  where  he  is 
bom;  that  the  legal  effect  on  persons,  arising 
from  the  operation  of  the  law  of  that  domicil, 
is  not  indelible,  but  that  a  new  capacity  or  »ta- 
t»«  may  l>e  acquired  by  a  change  of  doraicil. 
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That  questions  of  utatiu  are  closely  connected 
with  conRidprations  arising  out  of  the  social 
and  political  organization  of  the  State  where 
they  nriginatc,  and  each  sovereign  power  niust 
determine  them  within  its  own  territories. 

A  large  class  of  cases  has  been  decided  upon 
the  second  of  the  propositions  above  stated,  in 
the  Southern  and  Western  courts — cases  in 
which  the  law  of  the  actual  domicll  was  ad- 
judged to  have  altered  the  native  condition  and 
italwi  of  the  slave,  although  he  had  never  act- 
ually possessed  the  itatiu  of  freedom  in  that 
dom'icil. 

Rankin  v.  Lydia,  2  A.  E.  Marsh.,  467;  Har- 
ny  V.  Dteker,  Walk.  Miss.,  86;  4  Mart.,  885;  1 
Mo.,  il2;  Hunter  y.  Fulcher,  1  Leigh.  172. 

I  do  not  impugn  the  authority  of  these  cases. 
No  evidence  is  found  in  the  record  to  establish 
the  existence  of  a  domicil  acquired  by  the  mas 
ter  and  slave,  either  in  Illinois  or  Minnesota. 
The  master  is  described  as  an  officer  of  the 
army,  who  was  transferred  from  one  station  to 
another,  along  the  Western  frontier,  in  the  line 
of  his  duty,  and  who,  after  performing  the 
usual  tours  of  service,  returnal  to  Missouri; 
these  slaves  returned  to  Missouri  with  him,  and 
had  been  there  for  near  fifteen  years,  in  that 
condition,  when  this  suit  was  instituted.  But 
absence,  in  the  performance  of  military  duty, 
without  more,  iis  a  fact  of  no  importance  in 
determining  a  question  of  a  change  of  domicil. 
Questions  of  that  kind  depend  upon  acts  and 
intentions,  and  are  ascertained  from  motives, 
pursuits,  the  condition  of  the  family,  and  fort- 
une of  the  party,  and  no  change  will  be  in- 
ferred, unless  evidence  shows  that  one  domicil 
was  abandoned,  and  there  was  an  intention  to 
acquire  another. 

II  L.  &Eq..  6;  6Exch.,  217;  6  M.  &  W., 
611;  2  Curt.  Ecc.,  868. 

The  cases  first  cited  deny  the  authority  of  a 
foreign  law  to  dissolve  relations  wtiich  have 
been  legally  contracted  in  the  State  where  the 
parties  are,  and  have  their  actual  domicil — re 
lations  which  were  never  questioned  during 
their  absence  from  that  State — relations  which 
are  consistent  with  the  native  capacity  and  con- 
dition of  the  respective  parties,  and  with  the 
policv  of  the  State  where  they  reside;  but 
which  relations  were  inconsistent  with  the  policy 
or  laws  of  the  State  or  Territory  within  which 
they  had  been  for  a  time,  and  from  which  thev 
had.  returned,  with  these  relations  undisturbed. 
It  is  upon  the  atisumplion.that  the  law  ot  Illinois 
or  Minnesota  was  indelibly  impressed  upon  the 
slave,  and  Its  consequences  carried  into  Mis- 
souri, that  the  claim  of  the  plaintiff  depends. 
The  importance  of  the  case  entitles  the  doctrine 
on  which  it  rests  to  a  careful  examination. 

It  will  be  conceded,  that  in  countries  where 
no  law  or  regulation  prevails,  opposed  to  the 
existence  and  consequences  of  slavery,  persons 
who  are  born  in  that  condition  in  a  foreign 
Stale. would  not  be  liberated  by  the  accident  of 
their  introgression.  The  relation  of  domestic 
slavery  is  recognized  in  the  law  of  nations,  and 
the  interference  of  the  authorities  of  one  State 
with  (he  rights  of  a  master  belonging  to  another, 
without  a  valid  cause  is  a  violation  of  that  law. 

Wheat.  Law  of  Na.,  724;  5  Stats,  at  L.,  6U1 ; 
Calh.  8p..  378;  Reports  of  the  Com.  U.  S.  and 
G.  B.,  187,  288,  241. 

The  public  law  of  Europe  formerly  permitted 
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a  master  to  reclaim  his  bondsman,  within  a 
limited  period,  wherever  he  could  And  him, 
and  one  of  the  capitularies  of  Charteroigne 
abolishes  the  rule  of  prescription.  He  directs, 
"■bat  .wheresoever,  within  the  bounds  of  Italy, 
either  the  runaway  slave  of  the  King,  or  of  the 
church,  or  of  any  other  man.  shall  be  found  by 
his  master,  he  shall  be  restored  without  any 
bar  or  prescription  of  years;  yet  upon  the  pro- 
vision that  the  master  be  a  Frank  or  German, 
or  of  any  other  nation  (foreign);  but  if  he  be  a 
LomlMrd  or  a  Roman,  he  shall  acquire  or  re- 
ceive his  slaves  by  that  law  which  has  been  es- 
tablished from  ancient  limes  among  thenL" 
Without  referring  for  precedents  abroad,  or  to 
the  colonial  history,  for  similar  instances,  the 
history  of  the  Confederation  and  Union  affords 
evidence  to  attest  the  existence  of  this  ancient 
law.  In  nS-l,  Congress  directed  General 
Washington  to  continue  his  remonstrances  to 
the  commander  of  the  British  forces  respecting 
the  permitting  negroes  belonging  to  the  cit- 
izens of  these  States  to  leave  New  York,  and  to 
insist  upon  the  discontinuance  of  that  measure; 
In  1788,  the  resident  minister  of  the  United 
States  at  Madrid  was  instructed  to  obtain  from 
the  Spanish  Crown  orders  to  its  governors  in 
Louisiana  and  Florida,  "to  permit  and  facili- 
tate the  apprehension  of  fugitive  slaves  from 
the  States,  promising  that  the  States  would  ob- 
serve the  like  conduct  respecting  fugitives 
from  Spanish  subjects."  The  committee  that 
made  the  report  of  this  resolution  consisted  of 
Hamilton,  Madison  and  Sed^ick  (2  Hamilton's 
Works,478);  and  the  clause' in  the  Federal  Con- 
stitution providing  for  the  restoralion  of  fu- 
gitive slaves  is  a  recognition  of  this  ancient  right, 
and  of  the  principle  that  a  change  of  plaix  does 
not  effect  a  change  of  condition.  The  diminu- 
tion of  the  power  of  a  master  to  reclaim  his  es- 
caping bondsman  in  Europe  commenced  in  tbe 
enactment  of  laws  of  prescription  in  favor  of 
privileged  communes.  Bremen,  Spire,  Worms, 
Vienna,  and  Ratisbon,  in  Germany;  Carcas- 
sonne, BSziers,  Toulouse,  and  Paris,  in  Fiance, 
acq;uired  privileges  on  this  subject  at  an  early 
period.  The  Ordinance  of  William  the  Con- 
queror, that  a  residence  of  any  of  the  servile 
population  of  England,  for  a  year  and  a  day, 
without  being  claimed,  in  an^  city,  bur^, 
walled  town,  or  castle  of  tbe  King,  should  en- 
title them  to  perpetud  liberty,  is  a  apecimen  of 
these  laws. 

The  earliest  publicist  who  has  discussed  this 
subject  is  Bodin,  a  jurist  of  the  nxteentb  ooi- 
tury,  whose  work  was  quoted  in  tbe  early  dis- 
cu^ons  of  the  courts  in  France  and  England 
on  this  subject.  He  says:  "In  France,  al- 
though there  be  some  remembrance  of  oldaerr- 
itude,  yet  it  is  not  lawful  her«  to  makeaslave 
or  to  buy  any  one  of  others,  in  so  much  as  the 
slaves  of  strangers,  as  soon  as  they  set  their 
foot  within  France,  become  frank  and  free,  as 
was  determined  by  an  old  decree  of  the  court 
of  Paris  against  an  ambassador  of  Spain,  who 
had  brought  a  slave  with  him  into  France." 
He  states  another  case,  which  arose  in  the  CilT 
of  Thoulouse.of  a  G«noese  merchant,  who  had 
carried  a  slave  into  that  city  on  his  voyip 
from  Spain;  and  when  the  matter  was  brought 
before  the  magistrates,  the  "procureur  of  the 
city,  out  of  the  records,  showed  certain  ancient 
privileges  given  unto  them  of  Thoulouae.wbere- 

60  U.S. 


Digitized  by 


Google 


18S6 


Drbd  Scott  v.  Sakdford. 


89&-«38 


in  it  was  granted  that  slaves,  so  soon  as  they 
should  come  into  Thoutouse,  should  be  free. 
Thpse  pases  were  cited  with  much  approbation 
in  the  discussion  of  the  claims  of  the  West  In- 
dia slaves  of  Verdelin  for  freedom,  in  1788.  be- 
fore the  judges  in  admiralty  (15  Causes  02^- 
bre*.  p.  1;  2  Masse  Droit  Com.,  sec.  68),  and 
were  reproduced  before  Lord  Mansfield,  in 
the  cause  of  Bomertett,  in  1772.  Of  the  cases 
oiled  by  Bodin,  it  is  to  be  observed  that  Charles 
V.  of  France  exempted  all  the  inhabitants  of 
Paris  from  serfdom,  or  other  feudal  incapac- 
ities, in  1871,  and  this  was  confirmed  by  several 
of  his  successors  (8  Dulaire  BUt.  de  Par..  646; 
Bmud.  Oout.  de  Par.,  ai),  and  the  Ordinance 
of  Thoulouse  is  preserved  as  follows :  ' '  Cititat 
Tholonana  fnit  et  erit  rine  fine  libera,  adeo  ul 
Mervi  et  aneUla  nelavi  et  telatm,  dominoi  hdbefnte», 
enm  rebus  tel  tine  rebut  *ui»,  ad  T)wio»ami  tA 
infra  termino»  extra  urbem  terminaUa  aeeeden- 
tet  acijmrant  libertaUm." 

Hi»i.  de  Txingue,  tomeS,  p.  69;  Ibid.,  6,  p.  8; 
Tioysel  Inst.,  b.  1.  sec.  6. 

The  decisions  were  made  upon  special  ordi- 
nances, or  charters,  which  contained  positive 
prohibitions  of  slavery,  and  where  liberty  had 
been  granted  as  a  privilege;  and  the  history  of 
Paris  furnishes  but  little  support  for  the  boast 
that  she  was  a  "mtro  tancta  eititas,"  where  lib- 
erty always  had  an  asylum,  or  for  the  "  self- 
complacent  rhapsodies  of  the  French  advo- 
cates in  the  case  of  Verdelin,  which  amused  the 
grave  lawyers  who  argued  the  case  of  Somer- 
$eU.  The  case  of  Verdelin  was  decided  upon  a 
special  ordinance,  which  prescribed  the  condi- 
tions on  which  West  India  slaves  might  be  in- 
troduced into  France,  and  which  had  been  dis- 
regarded by  the  master. 

The  case  of  Somersett  was  that  of  a  Virginia 
slave  carried  to  England  by  his  master  in  1770, 
and  who  remained  there  two  years.  For  some 
cause,  he  was  confined  on  a  vessel  destined  to 
Jamaica,  where  he  was  to  be  sold.  Lord  Mans- 
field, upon  a  return  to  a  hnbeat  corpus,  states 
the  question  involved.  "  Here,  the  person  of 
the  slave  himself,"  he  says,  "  is  the  immediate 
subject  of  inquiry.  Can  any  dominion,  author- 
ity or  coercion  be  exercised  in  this  country,  ac- 
cording to  the  American  laws?"  He  answers: 
"The  difficulty  of  adopting  the  relation,  with- 
out adopting  it  in  all  its  consequences,  is  indeed 
extreme,  and  yet  many  of  those  consequences 
are  absolutely  contrary  to  the  municipal  law  of 
England."  Again,  he  says:  "  The  return  states 
that  the  slave  departed,  and  refused  to  serve ; 
whereupon,  he  was  kept  to  be  sold  abroad." 
"  So  high  an  act  of  dominion  must  be  recog- 
nized by  the  law  of  the  country  where  it  is 
u  ed.  The  power  of  the  master  over  his  slave 
has  been  extremely  different  in  different  coun- 
tries." '  "  The  state  of  slavery  is  of  such  a  nat- 
ure, that  it  is  incapable  of  being  introduced 
on  any  reasons,  moral  or  political,  but  only  by 
positive  law,  which  preserves  iti  force  long 
after  the  reasons,  occasion,  and  time  itself,  from 
whence  it  was  created,  are  erased  from  the 
memory.  It  is  so  odious,  that  nothing  can  be 
suffered  to  support  it  but  positive  law.  That 
there  is  a  difference  in  the  systems  of  States, 
which  recognize  and  which  do  not  recognize 
the  institution  of  slavery,  cannot  be  disguised. 
Constitutional  law,  punitive  law,  police,  do- 
mestic economy,  industrial  pursuits,  and  amuse- 
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menls.  the  modes  of  thinking  and  of  belief  of 
the  population  of  the  respective  communities, 
all  show  the  profound  influence  exerted  upon 
society  by  this  single  arrangement.  This  influ- 
ence was  discovered  in  the  Federal  Convention, 
in  the  deliberations  on  the  plan  of  the  Constitu- 
tion. Mr.  Madison  observed,  "  that  the  States 
were  divided  into  different  interests,  not  by 
their  difference  of  size,  but  by  other  circum- 
stances; the  most  material  of  which  resulted 
partly  from  climate,  but  principally  from  the 
effects  of  their  having  or  not  having  slaves. 
These  two  causes  concur  in  forming  the  great 
division  of  interests  in  the  United  States." 

The  question  to  be  raised  with  the  opinion  of 
Lord  Mansfield,  therefore,  is  not  in  respect  to 
the  incongruity  of  the  two  systems,  but  wheth- 
er slavery  was  absolutely  contrary  to  the  law 
of  England;  for  if  it  was  so.  clearly,  the 
American  laws  could  not  operate  there.  His- 
torical research  ascertains  that  at  the  date  of  the 
Conquest  the  rural  population  of  England  were 
generally  in  a  servile  condition,  and  under  vari- 
ous names,  denoting  slight  variances  in  condi- 
tion, they  were  sola  with  the  land  like  cattle, 
and  were  a  part  of  its  living  money.  Traces  of 
the  existence  of  African  slaves  are  to  be  found 
in  the  early  chronicles.  Parliament,  in  the  time 
of  Richard  II.,  and  also  of  Henry  VIII.,  re- 
fused to  adopt  a  general  law  of  eraancipatioD. 
Acts  of  emancipation  by  the  lastnamed  mon- 
arch and  by  Elizabeth  are  preserved. 

The  African  slave  trade  had  been  carried  on, 
under  the  unbounded  protection  of  the  Crown, 
for  near  two  centuries,  when  the  case  of  Somer- 
sett was  heard,  and  no  motion  for  its  suppretf 
sion  had  ever  been  submitted  to  Parliament, 
while  it  was  forced  upon  and  maintained  in  un- 
willing colonies  by  the  Parliament  and  Crown 
of  England  at  that  moment.  Fifteen  thousand 
negro  slaves  were  then  living  in  that  island, 
where  they  bad  been  introduced  under  the 
counsel  of  the  most  illustrious  jurists  of  the 
realm,  and  such  slaves  had  been  publicly  sold 
for  near  a  century  in  the  markets  of  London.  In 
the  northern  part  of  the  kingdom  of  Great  Brit- 
ain there  existed  a  class  of  from  80,000  to  40,- 
000  persons  of  whom  the  Parliament  said,  in 
1775  (16  George  III.,  chap.  28),  "many  colliers, 
coal  heavers,  and  salters,  are  in  a  state  of  slav- 
ery or  bondage,  bound  to  the  collieries  and  salt 
works,  where  they  work  for  life,  transferable 
with  the  collieries  and  salt  works  when  their 
original  masters  have  no  use  for  them;  and 
whereas  the  emancipating  or  setting  free  tiie 
colliers,  coal  heavers,  and  sailers,  in  Scotland, 
who  are  now  in  a  state  of  servitude,  gradually 
and  upon  reasonable  conditions,  would  be  the 
means  of  increasing  the  number  of  colliers,  coal 
heavers,  and  salters,  to  the  great  benefit  of  the 
public.wilhout  doing  any  injury  to  the  present 
masters,  and  would  remove  the  reproach  of  al- 
lowing such  a  state  of  sevitude  to  exist  in  a  free 
country,"  &c. ;  and  again,  in  1799.  "they  de 
clare  that  many  colliers  and  coal  heavers  still 
continue  in  a  state  of  bondage."  No  statute, 
from  the  Conquest  till  the  16  Qeorge  III.,  had 
been  passed  upon  the  subject  of  personal  slav- 
ery. These  facts  have  led  the  most  eminent 
civilian  of  England  to  question  the  accuracy 
of  this  judgment,  and  to  insinuate  that  in  this 
judgment  the  offense  of  ampliare  jurisdic- 
tiotum  by  private  authoritv  was  committed 
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by  the  eminent  magistrate  who  pronounced  it. 

This  sentence  is  distinguishable  from  those 
cited  from  the  French  courts  in  this:  that  there 
positive  prohibilinns  existed  against  slavery, 
and  the  right  to  freedom  was  conferred  on  the 
immigrant  slave  by  positive  law ;  whereas  here 
the  consequences  of  slavery  merely — that  is,  the 
public  policy — were  found  to  be  contrary  to  the 
law  of  slavery.  The  case  of  The  Slave  Grace. 
2  Hagg.,  94.  with  four  others,  came  before  Lord 
Slowell  in  1827,  by  appeals  from  the  West  India 
vice  admiralty  courts.  They  were  cases  of 
slaves  who  had  returned  to  those  islands,  after  a 
residence  in  Great  Britain,  and  where  the  claim 
to  freedom  was  first  presented  in  the  colonial 
forum.  The  learned  ludge  in  that  case  said : 
"  This  suit  fails  in  its  foimdation.  She  (Orace) 
was  not  a  free  person ;  no  injury  is  done  her  by 
her  continuance  in  slavery,  and  she  has  no  pre- 
tensions to  any  other  station  than  that  which 
was  enjoyed  by  every  slave  of  a  family.  If  she 
depends  upon  such  freedom  conveyed  by  a 
mere  residence  in  England,  she  complains  of  a 
violation  of  right  which  she  pos.'iessed  no  longer 
than  whilst  she  resided  in  England,  but  which 
totally  expired  when  that  residence  ceased,  and 
she  was  imported  into  Antigua." 

The  decision  of  Lord  Mansfield  was,  "  that 
so  high  an  act  of  dominion  "  as  the  master  ex- 
ercises over  his  slave,  in  sending  him  abroad  for 
sale,  could  not  be  exercised  in  England  under 
the  American  laws,  and  contrary  to  the  spirit  of 
their  own. 

The  decision  of  Lord  Stowell  is,  that  the  au- 
thority of  the  English  laws  terminated  when 
the  slave  departed  from  England.  That  the 
laws  of  England  were  not  imported  into  Anti- 
gua, with  the  slave,  upon  her  return,  and  that 
the  colonial  forum  had  no  warrant  for  applying 
a  foreign  code  to  dissolve  relations  which  had 
existed  between  persons  belonging  to  that  isl- 
and, and  which  were  legal  according  to  its 
own  system.  There  is  no  distinguish^le  dif- 
ference between  the  case  before  us  and  that  de- 
termined in  the  admiralty  of  Great  Britain. 

The  complaint  here,  in  my  opinion,  amounts 
to  this:  that  the  judicial  tribunals  of  Missouri 
have  not  denounced  as  odious  the  Constitution 
and  laws  under  which  they  are  organized,  and 
have  not  superseded  them  on  their  own  private 
authority,  for  the  purpose  of  applying  the  laws 
of  Illinois,  or  those  passed  by  Congress  for  Min- 
nesota, in  their  stead.  The  8lh  section  of  the 
Act  of  Congress  of  the  6th  of  March,  1820  (8 
Slat,  at  L.,  645).  entitled,  "An  Act  to  authorize 
the  people  of  Missouri  to  form  a  Slate  j^vem- 
ment,"  &c.,  Ac,  is  referred  to  as  affordmg  the 
authority  to  this  court  to  pronounce  the  sen- 
tence which  the  Supreme  Court  of  Missouri  felt 
themselves  constrained  to  refuse.  That  section 
of  the  Act  prohibits  slavery  in  the  district  of 
country  west  of  the  Mississippi,  north  of  thirty- 
six  degrees  thirty  minutes  north  latitude,  which 
belonged  to  the  ancient  Province  of  Louisiana, 
not  included  in  Missouri. 

It  is  a  settled  doctrine  of  this  court,  that  the 
Federal  Qovernment.cau  exercise  no  power  over 
the  subject  of  slavery  within  the  States,  nor 
control  the  intermigration  of  slaves,  other  than 
fugitives,  among  the  Stales.  Nor  can  that  gov- 
ernment affect  the  duration  of  slavery  within 
the  States,  other  than  by  a  legislation  over  the 
foreign  slave  trade.  The  power  of  Congress  to 
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adopt  the  section  of  the  Act  above  cited  must, 
therefore,  depend  upon  some  condition  of  the 
Territories  which  distinguishes  them  from 
States.and  subjects  them  to  a  control  more  ex- 
tended. The  8d  section  of  the  4th  article 
of  the  Conelitution  is  referred  to  as  the  only 
and  all-sulflcient  grant  to  support  this  claim. 
It  is,  that  "  new  States  may  be  admitted  by  the 
Congress  to  this  Union ;  but  no  new  >tate  shall 
be  formed  or  erected  within  the  jurisdiction  of 
any  other  State,  nor  any  State  be  formed  by  the 
junction  of  two  or  more  States,  or  parts  of 
States,  without  the  consent  of  the  Legislatures 
of  the  States  concerned,  as  well  as  of  the  Con- 
gress. The  Congress  shall  have  power  to 
dispose  of  and  make  all  needful  rules  and  reg- 
ulation!; respecting  the  territory,  or  other  prop- 
erty belonging  to  the  United  States;  and  noth- 
ing in  this  Constitution  shall  be  so  construed 
as  to  prejudice  any  claims  of  the  United  States, 
or  of  any  particular  State." 

It  is  conceded,  in  the  decisions  of  this^urt, 
that  Congress  may  secure  the  rights  of  Ibe 
United  States  in  the  public  domain,  provide  for 
the  sale  or  lease  of  any  part  of  it,  and  establish 
the  validity  of  the  titles  of  the  purchasers,  and 
may  organize  territorial  governments,  with 
powers  of  legislation. 

8  How.,  212;  12  How.,  1;  1  Pet.,  611;  18 
Pet.,  486;  16  How.,  164. 

But  the  recognition  of  a  plenary  power  in 
Congress  to  dispose  of  the  public  domain,  or  to 
organize  a  government  over  it.  does  not  imply 
a  corresponding  authority  to  determine  the  in- 
ternal polity,  or  to  adjust  the  domestic  relations, 
or  the  persons  who  may  lawfully  inhabit  the 
territory  in  which  it  is  situated.  A  supreme 
power  to  make  needful  rules  respecting  the 
public  domain,  and  a  similar  power  of  framing 
laws  to  operat'!  upon  persons  and  things  within 
the  territorial  limits  where  it  lies,  are  distin- 
guished by  broad  lines  of  demarcation  in  Ainer- 
K»n  history.  This  court  has  assisted  us  to 
define  them.  In  Johnwn  v.  Mclntoih,  8  Wheat, 
643-005,  they  say :  "According  Id  the  theory  of 
the  British  Constitution,  all  vacant  lands  tie 
vested  in  the  Crown ;  and  the  exclusive  power 
to  grant  them  is  admitted  to  reside  in  the 
Crown,  as  a  branch  of  the  royal  prerogative. 

All  the  lands  we  hold  were  originallT 
granted  by  the  Crown,  and  the  establiwmeDt 
of  a  royal  government  has  never  been  consid- 
ered as  impairing  its  right  to  grant  lands  within 
the  chartered  limits  of  such  colony." 

And  the  British  Parliament  did  claim  a  su- 
premacy of  legislation  co-extensive  with  the 
absoluteness  of  the  dominion  of  the  sovereign 
over  the  crown  lands.  The  American  doctrine, 
to  the  contrary,  is  embodied  in  two  brief  reso- 
lutions of  the  people  of  Pennsylvania,  in  1774: 
1st.  "  That  the  inhabitants  of  these  Colonies 
are  entitled  to  the  same  rights  and  liberties, 
within  the  Colonics,  that  the  subjects  bom  in 
England  are  entitled  within  the  realm."  2d 
"  That  the  power  assumed  by  Parliament  tc 
bind  the  people  of  these  Colonies  by  statutes, 
in  all  cases  whatever,  is  unconstitutional,  tod 
therefore  the  source  of  these  unhappy  difflcui- 
ties."  The  Congress  of  1774,  in  their  statement 
of  rights  and  grievances,  affirm  "a  free  and 
exclusive  power  of  legislation  "  in  their  sevenl 
provincial  Legislatures,  "  in  all  cases  of  taxa- 
tion and  internal  polity,  subject  only  to  the 
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negative  of  their  sovereign,  in  sucii  manner  as 
has  been  heretofore  used  and  accustomed." 
1  Jour.  Cong.,  82. 

The  unanimous  consent  of  the  people  of  the 
Colonies,  then,  to  the  power  of  their  sovereign, 
"  to  dispose  of  and  make  all  needful  rules  and 
regulations  respecting  the  territory "  of  the 
Crown,  in  1774,  was  deemed  by  them  as  en- 
tirely consistent  with  opposition,  remonstrance, 
the  renunciation  of  allegiance,  and  proclama- 
tion of  civil  war,  in  preference  to  submission  to 
his  claim  of  supreme  power  in  the  Territories. 

I  pass  now  to  the  evidence  afforded  during 
the  Revolution  and  Confederation.  The  Amer- 
ican Revolution  was  not  a  social  revolution.  It 
did  not  alter  the  domestic  condition  or  capacity 
of  persons  within  the  Colonies,  nor  was  it  de- 
signed to  disturb  the  domestic  relations  existing 
among  them.  It  was  a  political  revolution,  by 
which  thirteen  dependent  Colonies  became  thir- 
teen independent  States.  "  The  Declaration  of 
Independence  was  not,"  says  Justice  Chase,  "  a 
declaration  that  the  united  Colonies  Jointly,  in 
a  collective  capacity,  were  independent  States, 
<&c.,  &c.,  &c.,  but  that  each  of  them  was  a 
sovereign  and  independent  State;  that  is,  that 
each  of  them  had  a  right  to  govern  itself  by  its 
own  authority  and  its  own  laws,  without  any 
control  from  any  other  power  on  earth." 

SDali.,  19»;  4  Cranch,  212. 

These  sovereign  and  independent  States, 
bein^  united  as  a  Confederation,  bv  various 
public  acts  of  cession,  became  jointly  interested 
m  territory,  and  concerned  to  dispose  of  and 
make  all  needful  rules  and  regulations  respect 
ing  it.  It  is  a  conclusion  not  open  to  discussion 
in  this  court,  "that  there  was  no  territory  with- 
in the  (original)  United  States,  that  was  claimed 
by  them  in  any  other  right  than  that  of  some 
of  the  confederate  Stales."  Hareourt  v.  Oail- 
lard,  12  Wheat.,  528.  "  The  quesliou  whether 
the  vacant  lands  within  the  United  States," 
says  Chief  JutUee  Marshall,  "became  joint 
property,  or  belonged  to  the  separate  States, 
was  a  mumeutous  question,  which  threatened 
to  shake  the  American  Confederacy  to  its  foun- 
dations. This  important  and  dangerous  question 
has  been  compromised,  and  the  compromise  is 
not  now  to  be  contested."    6  Cranch,  87. 

The  cessions  of  the  States  to  the  Confedera- 
tion were  made  on  the  condition  that  the  terri- 
ritory  ceded  should  be  laid  out  and  formed  into 
distinct  republican  States,  which  should  be  ad- 
mitted as  members  to  the  Federal  Union,  having 
the  same  rights  of  sovereignty,  freedom  and 
independence,  as  the  other  States.  The  first 
effort  to  fulfill  this  trust  was  made  in  1785,  by 
the  offer  of  a  charter  or  compact  to  the  inhab- 
itants who  might  come  to  occupy  the  land. 

Those  inhabitants  were  to  form  for  them- 
selves temporary  state  governments,  founded 
on  the  constitutions  of  any  of  the  States,  but 
to  be  alterable  at  the  will  of  their  Legislature; 
and  permanent  governments  were  to  succeed 
these,  whenever  the  population  became  suffi- 
ciently numerous  to  authorize  the  State  to  en 
ter  the  Confederacy;  and  Congress  assumed  to 
obtain  powers  from  the  Stales  to  facilitate  this 
object.  Neither  in  the  deeds  of  cession  of  the 
States,  nor  in  this  compact,  was  a  sovereign 
power  for  Congress  to  govern  the  Territories 
asserted.  Congress  retained  power,  by  this 
Act,  "to  dispose  of  and  to  make  rules  and  reg- 
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ulations  respecting  the  public  domain,"  but 
submitted  to  the  people  to  organize  a  govern- 
ment harmonious  with  those  of  the  conAderate 
States. 

The  next  stage  in  the  progress  of  colonial 
government  was  the  adoption  of  the  Ordinance 
of  1787,  by  eight  States,  in  which  the  plan  of  a 
territorial  government,  established  by  Act  of 
Congress,  is  first  seen.  This  was  adopted  while 
the  Federal  Convention  to  form  the  Constitu- 
tion was  sitting.  The  plan  placed  the  govern- 
ment in  the  hands  of  a  governor,  secretary,  and 
judges,  appointed  by  Congiess,  and  conferred 
power  on  them  to  select  suitable  laws  from  the 
codes  of  the  States,  until  the  population  should 
equal  5,000.  A  legislative  council,  elected  by 
the  people,  was  then  to  be  admitted  to  a  share 
of  the  legislative  authority,  under  the  super- 
vision of  Congress ;  and  States  were  to  be  formed 
whenever  the  number  of  the  population  should 
authorize  the  measure. 

This  Ordinance  was  addressed  to  the  inliab- 
itants  as  a  fundamental  compact,  and  six  of  its 
articles  define  the  conditions  to  be  observed  in 
their  Constitution  and  laws.  These  conditions 
were  designed  to  fulfill  the  trust  in  the  agree- 
ments of  cession,  that  the  States  to  be  formed 
of  the  ceded  Territories  should  be  "distinct  re- 
publican States."  This  Ordinance  was  sub- 
mitted to  Virginia  in  1788,  and  the  5th  article, 
embodying  as  it  does  a  summary  of  the  entire 
Act,  was  specifically  ratified  and  confirmed  by 
that  State.  This  was  an  incorporation  of  the 
Ordinance  into  her  Act  of  Cession.  It  was  con- 
ceded, in  the  argument,  that  the  authority  of 
Congress  was  not  adequate  to  the  enactment  of 
the  ordinance,  and  that  it  cannot  be  supported 
'ipon  the  Articles  of  Confederation.  To  a  part 
of  the  engagements,  the  assent  of  nine  states 
was  required,  and  for  another  portion  no  pro- 
vision had  been  made  in  those  Articles.  Mr. 
Madison  said,  in  a  writing  nearly  contemporary 
but  before  the  Confirmatory  Act  of  Virginia, 
"Congress  have  proceeded  to  form  new  states, 
to  erect  temporary  governments,  to  appoint  of- 
ficers for  them,  andto  prescribe  the  conditions 
on  which  such  Slates  shall  be  admitted  into  the 
Confederacy ;  all  this  has  been  done,  and  done 
without  the  least  color  of  constitutional  author- 
ity." Federalist,  No.  88.  Richard  Henry  L<>e, 
one  of  the  committee  who  reported  the  Ordi- 
nance to  Congress,  transmitteid  it  to  General 
Washington  (15th  July,  1787),  saying:  "It 
seemed  necessary,  for  the  security  of  property 
among  uninformed  and  perhaps  licentious  peo- 
ple, as  the  greater  part  of  those  who  go  there 
ore,  that  a  strong-toned  government  should  ex- 
ist, and  the  rights  of  property  b«  clearly  de- 
fined." The  consent  of  all  the  States  repre- 
sented in  Congress,  the  consent  of  the  Legisla- 
ture of  Virginia,  the  consent  of  the  inhabitants 
of  the  territory,  all  concur  to  support  the  au- 
thority of  this  enactment.  It  is  apparent,  in 
the  frame  of  the  Constitution,  that  the  Conven- 
tion recognized  its  validity,  and  adjusted  parts 
of  their  work  with  reference  to  it.  The  au- 
thority to  admit  new  States  into  the  Union,  the 
omission  to  provide  distinctly  for  territorial 
governments,  and  the  clause  limiting  the  for- 
eign slave  trade  to  States  then  existing,  which 
might  not  prohibit  it,  show  that  they  fegaril<;d 
this  territoiy  as  provided  with  a  government  and 
organized  permanently  with  a  restriction  on  the 
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subject  of  slaveTT.  Jutlice  Chase,  in  the  ot>iii- 
ion  already  cited,  says  of  the  government  be- 
fore, and  it  is  in  some  measure  true  during  the 
Confederatioa.  "that  the  powers  of  Congress 
originated  from  necessity,  and  arose  out  of  and 
were  only  limited  by  events,  or,  in  other  words, 
they  were  revolutionary  in  their  very  nature. 
Their  extent  depended  upon  the  exigencies  and 
necessities  of  public  affairs;"  and  there  is  only 
one  rule  of  construction,  in  regard  to  the  acts 
done,  which  will  fully  support  them,  viz. :  that 
the  powers  actually  exercised  were  rightfully 
exercised,  wherever  they  were  supported  by  the 
by  the  implied  sanction  of  the  State  Legisla- 
tures, and  by  the  ratifications  of  the  people. 

The  clauses  in  the  8d  section  of  the  4th  arti- 
cle of  the  Constitution,  relative  to  the  admis 
sion  of  new  States,  and  the  disposal  and  regula- 
tion of  the  territory  of  the  United  Stales,  were 
adopted  without  debate  in  the  Convention. 

There  was  a  warm  discussion  on  the  clauses 
that  relate  to  the  subdivision  of  the  States,  and 
the  reservation  of  the  claims  of  the  United 
States  and  each  of  the  States  from  any  preju- 
dice. The  Maryland  members  revived  the  con- 
troversy in  regard  to  the  Crown  lands  of  the 
Souch  west.  1  here  was  nothing  to  indicate  any 
reference  to  a  government  of  territories  not 
included  within  the  limits  of  the  Union;  and 
the  whole  discussion  demonstrates  that  the  Con- 
vention was  consciously  dealing  with  a  Territory 
whose  condition,  as  to  government,  had  been 
arranged  by  a  fundamental  and  unalterable 
compact. 

An  examination  of  this  clause  of  the  Consti- 
tution, by  the  light  of  the  circumstances  in 
which  the  Convention  was  placed,  will  aid  us 
to  determine  its  significance.  The  first  clause 
is,  "that  new  States  maybe  admitted  by  the 
Congress  into  this  Union."  The  condition  of 
Eeniucliy,  Vermont.  Rhode  Island  and  the  new 
States  to  be  formed  in  the  Northwest,  suggested 
tills,  as  a  necessary  addition  to  the  powers  of 
Congress.  The  next  clause,  providing  fur  the 
subdiviHion  of  States,  and  the  parties  to  consent 
to  such  an  alteration,  was  required,  by  the  plans 
on  foot,  for  changes  in  Massachusetts,  New 
York,  Pennsylvania,  North  Carolina  and  Geor- 
gia. The  clause  which  enables  Congress  todis- 
pose  of  and  make  regulations  respecting  the 
public  domain,  was  demanded  by  the  exigen- 
cies of  an  exhausted  treasury  and  a  disordered 
finance,  for  relief  by  sales,  and  the  preparation 
for  sales,  of  the  public  lands;  and  the  last  clause, 
thai  nothing  in  the  Constitution  should  preju- 
.  dice  the  claims  of  the  United  States  or  a  par- 
ticular-State, was  to  quiet  the  jealousy  and  ir- 
ritation t<t  those  who  had  claimed  for  the 
United  States  all  the  unappropriated  lands.  I 
look  in  vain,  amongthe  discussionsof  the  time, 
for  the  assertion  of  a  supremo  sovereignty  for 
Congress  over  the  territory  then  belonging  to 
the  United  States, or  that  they  might  thereafter 
acquire.  I  seek  in  vain  for  an  enunciation 
that  a  consolidated  power  bad  been  inaugurat- 
ed, whocb  subject  comprehended  an  empire, 
and  which  liad  no  restriction  but  the  discretion 
of  Congress.  This  disturbing  element  of  the 
Union  entirely  escaped  the  apprehensive  pro- 
visions of  Samuel  Adams,  George  Ciiutou, 
Luther  Martin,  and  Patrick  Henry;  and,  in  re- 
spect to  dangers  from  power  vested  in  a  central 
guverumeut  over  disiant  sctilemeols,  colonies, 
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OT  provinces,  their  instincts  were  alwap  alive. 
Not  a  word  escaped  them,  to  warn  their  coun- 
trymen that  here  was  a  power  to  threaten  the 
landmarks  of  this  federative  Union,  and  with 
them  the  safeguards  of  popular  and  constitu- 
tional liberty ;  or  that  under  this  Article  there 
might  be  introduced,  on  our  soil,  a  single  gov- 
ernment over  a  vast  extent  of  country — a  gov- 
ernment foreign  to  the  persons  over  whom  it 
might  be  exercised,  ana  capable  of  binding 
those  not  represented  by  statutes,  in  all  cases 
whatever.  \  find  nothing  to  authorize  these 
enormous  pretensions,  nothing  in  tlie  exposi- 
tions of  the  friends  of  the  Constitution,  nothing 
in  the  expressions  of  alarm  by  its  opponent* — 
expressions  which  have  since  been  developed  as 
prophecies.  Every  portion  of  the  United  States 
was  then  provided  with  a  municipal  govern- 
ment, which  this  Constitution  was  not  designed 
to  supersede,  but  merely  to  modify  as  to  its 
conditions. 

The  compacts  of  cession  by  North  Carolina 
and  Georgia,  are  subsequent  to  the  Constitu- 
tion. They  adopt  the  Ordinance  of  1787,  ex- 
cept the  clause  respecting  slavery.  But  the 
precautionary  repudiation  of  that  article  forma 
an  argument  quite  as  satisfactory  to  the  advo- 
cates for  federal  power,  as  its  introduction 
would  have  done.  The  refusal  of  a  power  to 
Congress  to  legislate  in  one  place,  seems  10  jus- 
tify the  seizure  of  the  same  power  when  another 
place  for  its  exercise  is  found. 

This  proceeds  from  a  radical  error,  which  lies 
at  the  foundation  of  much  of  this  discussion.  It 
is,  that  the  Federal  Government  may  lawfully 
do  whatever  is  not  directly  prohibited  by  the 
Constitution.  This  would  have  been  a  fundm- 
mental  error,  if  no  amendments  to  the  Consti- 
tution had  been  made.  But  the  final  expressioa 
of  the  will  of  the  people  of  the  Stales,  in  the 
10th  amendment,  is.that  the  powers  of  the  Fed- 
eral Government  are  limited  to  the  grants  of  the 
Constitution. 

Before  the  cession  of  Georgia  was  made.  Con- 
gress asserted  rights,  in  respect  to  a  pait  of  her 
territory,  which  require  a  passing  notice.  In 
1798  and  1800,  Acu  for  the  settlement  of  lim- 
its with  Geor^a,  and  to  establish  a  government 
in  the  Mississippi  Territory  were  tidopted.  h 
territorial  government  was  organized,  betweee 
the  Chattahoochee  and  Mississippi  liivera.  Thu 
was  within  the  limits  of  Georgia.  These  Acts 
dismembered  Georgia.  Thev  established  a  sep- 
arate ^vernment  on  her  soil,  while  they  rath- 
er derisively  professed,  "that  the  establishment 
of  that  government  sliall  in  no  respect  impair 
the  rights  of  the  State  of  Gteorgia,  either  to  the 
jurisdiction  or  soil  of  the  territory."  The  Con- 
stitution provided  that  the  importation  of  such 
persons  as  any  of  the  existing  States  shall  think 
proper  to  admit,  ■  shall  not  be  prohibited  by 
Congress  before  1608.  By  these  enactments,  a 
prohibition  was  placed  upon  the  importation  of 
slaves  into  Cteorgia,  although  her  Legislature 
had  made  none. 

This  court  have  repeate<lly  affirmed  the  para- 
mount claim  nf  Georgia  to  this  territory.  They 
have  denied  the  existence  of  any  title  in  the 
United  Stales.  6  Cranch,  87;  12  Wheal.,  6a»: 
3  How.,  212;  13  How.,  881.  Yet  these  Acts 
were  cited  in  the  argument  as  precedents  to 
show  the  power  of  Congress  in  the  Tprrilories. 
These  Statutes  were  the  occasion  of  earnest  «z- 
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poetnlation  and  bitter  remoDStrance  on  the  part 
of  the  authorities  of  the  State,  and  the  memory 
of  their  iDJustice  and  wrone  remained  long 
after  the  legal  settlement  of  the  controversy  by 
the  compact  of  1802.  A  reference  to  these 
Acts  terminates  what  I  have  to  say  upon  the 
constitutions  of  the  territory  within  the  original 
limits  of  the  United  Slates.  These  constitu- 
tions were  framed  by  the  concurrence  of  the 
States  malting  the  cessions,  and  Congress,  and 
were  tendered  to  immigrants  who  might  be 
attracted  to  the  vacant  territory.  The  legisla- 
tive powers  of  the  oflScers  of  this  government 
were  limited  to  the  selection  of  laws  from  the 
States;  and  provision  was  made  for  the  iatro- 
duction  of  popular  institutions,  and  their 
emancipation  from  federal  control,  whenever  a 
suitable  opportunity  occurred.  The  limited 
reservation  of  legislative  power  to  the  officers 
of  the  Federal  Glovemment  was  excused  on  the 
plea  of  necessity ;  and  the  probability  is,  that 
the  clauses  respecting  slavery  embody  some 
compromise  among  the  statesmen  of  that  time; 
beyond  these,  the  distinguishing  features  offtbe 
system  which  the  patnots  of  the  Revolution 
had  claimed  as  their  birthright,  from  Qreat 
Britain,  predominated  in  them. 

The  acquisition  of  Louisiana,  in  1808.  intro- 
duced another  system  into  the  United  States. 
This  vast  Province  was  ceded  by  Napoleon, 
and  its  population  had  always  been  accustomea 
to  a  viceroyal  government,  appointed  by  the 
Crowns  of  France  or  Spain.  To  establish  a 
government  constituted  on  similiar  principles, 
and  with  like  conditions,  was  not  an  unnatural 
proceeding. 

But  there  was  a  ^reat  difficulty  in  finding 
constitutional  authority  for  the  measure.  The 
8d  section  of  the  4th  article  of  the  Consti- 
tution, was  introduced  into  the  Constitution 
on  the  motion  of  Mr.  Gouvemeur  Morris. 
In  1808,  he  was  appealed  to  for  informa- 
tion in  regard  to  its  meaning.  He  answers: 
"  I  am  very  certain  I  had  it  not  in  contempla- 
tion to  insert  a  decree  de  eoereendo  imperio  in 
the  Constitution  of  America.  •  *  •  I  knew 
then,  as  well  as  I  do  now,  that  all  North 
America  must  at  length  be  annexed  to  us. 
Happy,  indeed,  if  the  lust  of  dominion  stop 
here.  It  would,  therefore,  have  been  perfectly 
Utopian  to  oppose  a  paper  restriction  to  the 
violence  of  popular  sentiment,   in  a  popular 

Sovemment."  8  Mor.  Writ.,  189.  A  few 
ays  later,  he  makes  another  reply  to  his  corre- 
rndents.  "I  perceive,"  he  says,  ''Imistookthe 
'%  of  your  inquiry,  which  substantially  is, 
whether  Congress' can  admit,  as  a  new  State, 
territory  which  did  not  belong  to  the  United 
States  when  the  Constitution  was  made.  In 
mv  opinion,  they  cannot.  I  alwavs  thought, 
when  we  should  acquire  Canada  and  Louisiwa, 
it  would  be  proper  to  govern  them  as  provinces, 
and  allow  them  no  voice  in  our  coimcils.  In 
wording  the  8d  section  of  the  4th  article,  I 

I.— Mr.  Vamum  said  :  "The  bill  provided  such 
a^nvernment  as  had  never  been  known  in  the 
Untt«d  Mates."  Mr.  Bunls:  "Tlie  jrovemraent 
laid  down  In  this  bill  Ik  certainly  a  new  thing  In  the 
United  states."  Mr.  Lucas:  "  It  has  been  remarked, 
tbat  tbls  bin  establishes  elementary  principles 
never  previously  Introduced  in  tbegrovernment  of 
any  territory  of  the  tTiiited  States.'  OraotlDff  the 
truth  of  this  observation,"  fto.,  Ao.  Mr.  Macon  : 
"  My  first  objection  to  the  principle  oontalned  iu 
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went  as  far  as  circun^stances  would  permit,  to 
establish  the  exclusion.  Candor  obliges  me  to 
add  my  belief,  that  had  it  been  more  pointed- 
ly expressed,  a  strong  opposition  would  have 
been  made. "  8  Mor.  W  ril. ,  1 98.  The  first  ler- 
ritorial  government  of  LouiHiana  was  an  Impe- 
rial one,  founded  upon  a  French  or  Spanish 
model.  For  a  time,  the  Governor,  judges, 
lenrislative  council,  marshal,  secretary,  and 
officers  of  the  militia,  were  appointed  by  the 
President.' 

Besides  these  anomalous  arrangements,  the 
acquisition  gave  rise  to  jealous  inquiries,  as  to 
the  influence  it  would  exert  in  determining  the 
men  and  States  that  were  to  be  ''the  arbiters 
and  the  rulers"  of  the  destinies  of  the  Union; 
and  unconstitutional  opinions,  having  for  their 
aim  to  promote  sectional  divisions,  were  an- 
nounced and  developed.  "Something,"  said 
an  eminent  statesman,  "something  has  suggest- 
ed to  the  meml)ers  of  Congress  the  policy  of 
acquiring  geographical  majorities.  This  is  a 
very  direct  step  towards  disunion,  for  it  must 
foster  the  geo^phical  enmities  b^  which  alone 
It  can  be  effected.  This  something  must  t>e  a 
contemplation  of  particular  advantages  to  be< 
derived  from  such  majorities;  and  is  it  not 
notorious  that  they  consist  of  nothing  else  but 
usurpations  over  persons  and  property,  by 
which  they  can  regulate  the  internal  wealth  and 
prosperity  of  States  and  individuals?" 

The  most  daneerous  of  the  efforts  to  employ 
ee(^:raphical  political  power,  to  perpetuate  a 
geographical  preponderance  in  the  Union,  is  to 
be  found  in  the  deliberations  upon  the  Act  of 
the  6th  of  March,  1820,  before  cited.  The  at- 
tempt consisted  of  a  proposal  to  exclude 
Missouri  from  a  place  in  the  Union,  unless  her 
people  would  adopt  a  constitution  containing  a 
prohibition  upon  the  subject  of  slavery,  accord- 
ing to  a  prescription  of  Congress.  The  senti- 
ment is  now  general,  if  not  universal,  that  Con- 
gress had  no  constitutional  power  to  impose  the 
restriction.  This  was  frankly  admitted  at  the 
bar  in  the  course  of  this  argument  The  princi- 
ples which  this  court  have  pronounced  con- 
demn the  pretension  then  made  on  behalf  of 
the  Legislative  Department.  In  Groves  v. 
Slaughter,  15  Pet.,  the  Chief  •Juttice  said:  "The 
power  over  this  subject  is  exclusively  with  the 
several  States,  and  each  of  them  has  a  right  to 
decide  for  itself  whether  it  will  or  will  not 
allow  persons  of  this  description  to  be  bronglit 
within  its  limits."  >/tw<tc0  McLean  said :  "The 
Constitution  of  the  United  States  operates  alike 
in  all  the  States,  and  one  State  has  the  same 
power  over  the  subject  of  slavery  as  every 
other  State."  In  PoUard's  Lessee  v.  Ilagan,  8 
How.,  212,  the  court  say:  "The  United  t^tates 
have  no  constutional  capacity  to  exercise  mu- 
nicipal jurisdiction,  sovereignty,  or  eminent 
domain,  within  the  limits  of  a  State  or  else- 
where, except  in  cases  where  it  is  delegated, 
and  the  court  denies  the  faculty  of  the  Federal 

this  section  is,  that  It  establishes  a  species  of  gov- 
ernment unknown  to  the  United  States."  Mr. 
Boyle  :  "  Were  the  President  an  angel  Instead  of  a 
man,  I  would  not  clothe  him  with  this  power." 
Mr.  O.  W.  (Jampbell :  "On  examining  the  section. 
It  will  appear  tbat  it  really  establishes  a  complete 
despotism."  Mr.  Sloan :  '  Qaa  anything  be  more 
repugnant  to  the  principles  of  Just  government? 
<>in  anything  l>e  more  derpotlc  ?"— Annals  of  Con- 
gress, IN8-'4. 
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Qoveromenl  to  add  to  its  powers  by  treaty  or 
compact." 

This  is  a  necesssary  oonsequence,  resulting 
from  the  nature  of  tlie  Federal  Constitution, 
which  is  a  federal  compact  among  the  States, 
establishing  a  limited  government,  with  powers 
delegated  by  the  people  of  distinct  and  in- 
dependent communities,  who  reserved  to  their 
state  governments,  and  to  themselves,  the 
powers  they  did  not  grant.  This  claim  to  im- 
pose a  restriction  upon  the  people  of  Missouri 
involved  a  denial  of  the  constitutional  relations 
between  the  people  of  the  States  and  Congress, 
and  affirmed  a  concurrent  right  for  the  latter, 
with  their  people  to  constitute  the  social  and 
political  system  of  the  new  States.  A  success- 
ful maintenance  of  this  claim  would  have 
altered  the  basis  of  the  Constitution.  The  new 
States  would  have  become  members  of  a  Union 
defined  in  part  by  the  Constitution  and  in  part 
by  Congress.  Tney  would'  not  have  been  ad- 
mitted to  "this  Union."  Their  sovereigntv 
would  have  been  restricted  by  Congress  as  well 
as  the  Constitution.  The  demand  was  uncon- 
stitutional and  subversive,  but  was  prosecuted 
with  an  energy,  and  aroused  such  animosities 
among  the  people,  that  patriots,  whoM  confi- 
dence had  not  failed  during  the  Revolution, 
began  to  despair  for  the  Constitution.'  Amid 
the  utmost  violence  of  this  extraordinary  con- 
test, the  expedient  contained  in  the  8th  sec- 
tion of  this  Act  was  proposed,  to  moderate  it, 
and  to  avert  the  catastrophe  it  menaced.  It  was 
not  seriously  debated,  nor  were  its  constitution- 
al aspects  severely  scrutinized  by  Congress. 
For  the  first  time,  in  Ihehistorv  of  the  country, 
has  its  operation  been  embodied  in  a  case  at 
law,  and  been  presented  to  this  court  for  their 
Judgment.  The  inquiry  is,  whether  there  are 
conditions  in  the  constitutions  of  the  Territories 
which  subject  the  capacity  and  »Uitit»  of  per- 
sons within  their  limits  to  the  direct  action  of 
Congress.  Can  Congress  determine  the  con- 
dition and  giatfis  of  persons  who  inhabit  the 
Territories? 

The  Constitution  permits  Congress  to  dis- 
pose of  and  to  m&ke  all  needful  rules  and  reg- 
ulations respecting  the  territory  or  other  prop- 
erty belonging  to  the  United  States.  This 
power  applies  as  well  to  territory  belonging  to 
the  United  States  within  the  States,  as  beyond 
them.  It  comprehends  all  the  public  domain, 
wherever  it  may  be.  The  argument  is,  that 
the  power  to  malie  "  all  needful  rules  and  reg- 
ulations "  '•  is  a  power  of  legislation,"  "  a  full 
legislative  power;"  "  that  it  includes  all  sub- 
jects of  legislation  in  the  territory,"  and  is 
without  any  limitations,  except  the  positive 
prohibitions  which  affect  all  the  powers  of 
l^ongress.  Congress  may  then  regulate  or  pro- 
hibit slavery  upon  (lie  public  domain  within 
the  new  States,  and  such  a  prohibition  would 
permanently  affect  the  capacity  of  a  slave, 
whose  master  might  carry  him  to  it.  And  why 
not  ?  Because  no  power  has  been  conferred 
on  Congress.  This  is  a  conclusion  universally 
admitted.  But  the  power  to  "  make  rules  and 
regulations  respecting  the  territory  "  is  not  re- 

1.— Mr.  JelTerson  wrote  :  *'  The  Missouri  question 
Is  tbe  most  portentous  one  that  ever  threatened 
our  Union.  In  tbe  glnomtest  moments  of  the 
Hevolutlonary  War,  I  never  bad  any  apprehension 
equal  to  that  I  feel  from  tbis  source." 
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strained  by  State  lines,  nor  are  there  any  coo- 
stitutional  prohibitions  upon  iu  exercise  in  tbe 
domain  of  the  United  States  within  the  States; 
and  whatever  rules  and  regulations  respecting 
territory  Congress  may  constitutionally  make, 
are  supreme  and  are  not  dependent  on  the 
»i7tt»  of  "  the  territory." 

I'he  author  of  the  Farmer's  Letters,  so  fa- 
mous in  the  ante-revolutionary  history,  thus 
states  tbe  argument  made  by  the  Americts 
loyalists  in  favor  of  tbe  claim  of  the  British 
Parliament  to  legislate  in  all  cases  whatever 
over  the  Colonies:  "It  has  been  urged  with 
great  vehemence  against  us,"  he  says,  "  and  it 
seems  to  be  thought  their  fort,  by  our  adver- 
saries, that  a  power  of  regulation  is  a  power 
of  legislation;  and  a  power  of  legislation,  if 
coDStftutionai,  must  be  universal  and  supreme, 
in  the  utmost  sense  of  the  word.  It  is,  there- 
fore, concluded  that  the  Colonies,  by  acknowl- 
edging tbe  power  of  regulation,  acknowledged 
every  other  power." 

This  sophism  imposed  upon  a  portion  of  the 
patriots  of  that  day.  Chief JvttieeMartiuitt.mliit 
Life  of  Washington,  says '  "that  many  of  the  be«t 
informed  men  in  Massachusetts  had,  perhsps. 
adopted  the  opinion  of  the  parliamentary  right 
of  internal  government  over  the  Colonies;" 
"that  the  English  statute  book  furnishes  many 
instances  of  its  exercise;"  "that  in  no  esse 
recollected,  was  their  authority  openly  oanlro- 
verted;"  and  "  that  the  Glcneral  Court  of  Mas- 
sachusetts, on  a  late  occasion,  openly  recog- 
nized the  principle." 

Marsh.  Wash.,  Vol.  II.,  pp.  76,  76. 

But  the  more  eminent  men  of  Ma8sachu.«eUs 
rejected  it;  and  another  patriot  of  tbe  time 
employs  the  instance  to  warn  us  of  "  the  stealth 
with  which  oppression  approaches."  and  "the 
enormities  towards  which  precedents  tmveL" 
And  the  people  of  the  United  States,  as  ve 
have  seen,  appealed  to  the  last  argument, 
rather  than  acquiesce  in  their  authority.  Cook) 
it  have  been  tbe  purpose  of  Washington  and 
his  illustrious  associates,  by  tbe  use  of  ambig- 
uous, equivocal,  and  expansive  words,  such  ss 
"rules,  "regulations,"  "territory,"  to  re-« 
tablish  in  the  Constitution  of  their  country .tlia* 
fort  which  bad  been  prostrated  amid  the  toils 
and  with  the  sufferings  and  sacrifices  of  seven 
years  of  war  ?  Are  these  words  to  be  under- 
stood as  the  Norths,  the  Orenvilles,  Hiilsbo- 
roughs,  Hutchinsons,  and  Dunmores— in  a 
word,  as  George  III.  would  have  understood 
them— or  are  we  to  look  for  their  interprets 
tion  to  Patrick  Henry  or  Samuel  Adam^*,  to 
Jefferson,  and  Jar,  and  Dickinson ;  to  tbe  sRce 
Franklin,  or  to  Hamilton,  who  from  his  earlr 
manhood  was  engaged  in  combating  Britiso 
constructions  of  such  words  1  We  know  list 
the  resolution  of  Congress  of  I780contcmplsttd 
that  the  new  States  to  be  formed  under  their 
recommendation  were  to  have  the  same  rights 
of  sovereignty,  freedom  and  independence, 
as  the  old.  That  every  resolution,  cession, 
compact  and  ordinance,  of  the  States,  observed 
the  same  liberal  principle.  That  the  Union  of 
the  Constitution  is  a  Union  formed  of  cqnsl 
States;  and  that  new  States,  when  admitted, 
were  to  enter  "this  Union."  Had  another  L'n__ 
ion  been  proposed  in  "  any  pointed  manner," 
it  would  have  encountered  not  only  "strong" 
but  successful  opposition.    The  disunion  m- 
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tween  Oreat  Britain  and  lier  colonies  originated 
in  the  antipathy  of  the  latter  to  "niKs  and 
regulations''  maide  by  a  remote  power  respect- 
ing their  internal  policy.  In  forming  the 
Constitution,  this  fact  was  ever  present  In  the 
minds  of  its  authors.  The  people  were  assured 
by  their  most  trusted  statesmen  "  that  the  ju 
risdiction  of  the  Federal  Government  is  limited 
to  certain  enumerated  obiects,  which  concern 
all  members  of  the  republic."  and  "  that  the 
local  or  municipal  authorities  form  distinct 
portions  of  supremacy,  no  more  subject  within 
their  respective  spheres  to  the  general  author- 
ity, than  the  general  authority  is  subject  to 
them  within  its  own  sphere."  Still,  this  did 
not  content  them.  Under  the  lead  of  Hancock 
and  Samuel  Adams,  of  Patricic  Henry  and 
George  Mason,  they  demanded  an  explicit  dec- 
laration that  no  more  power  was  to  bo 
exercised  than  they  had  del^ated.  And 
the  Vth  and  10th  amendments  to  the  Ck>n- 
stitution  were  designed  to  include  the  re- 
severed  rights  of  the  States,  and  the  peo 
pie,  within  all  the  sanctions  of  that  instru- 
ment, and  to  bind  the  authorities,  state 
and  federal,  by  the  judicial  oath  it  preMsribes, 
to  their  recognition  and  observance.  Is  it 
proliable,  therefore,  that  the  supreme  and  irre- 
sponsible power,  which  is  now  claimed  for 
Congress  over  boundless  territories,  the  use  of 
which  cannot  fail  to  react  upon  the  political 
system  of  the  States,  to  its  subversion,  was 
ever  within  the  contemplation  of  the  statesmen 
who  conducted  the  counsels  of  the  people  in 
the  formation  of  this  Constitution?  When  the 
questions  that  came  to  the  surface  upon  the 
acquisition  of  Louisana  were  presented  to  the 
mind  of  Jefferson,  he  wrote:  "  I  had  rather 
«  ask  an  enlargement  of  power  from  the  nation, 
where  it  is  found  necessary,  tlian  to  assume  it 
by  a  construction  which  would  make  our  pow- 
ers boundless.  Our  peculiar  security  is  in  the 
possession  of  a  written  Constitution.  Let  us 
not  make  it  blank  paper  by  construction.  I 
say  the  same  as  to  the  opinion  of  those  who 
consider  the  grant  of  the  treaty  making  power 
as  Iwundlcss.  If  it  i»,  then  we  have  no  Consti- 
tution. If  it  has  bounds,  they  can  be  no 
others  than  the  definitions  of  the  powers  which 
that  instrument  giv^.  It  siiecitles  and  delin- 
eates the  operations  permitted  to  the  Federal 
Government,  and  gives  the  powers  necessary  lo 
carry  them  into  execution. "  The  publication 
of  the  journals  of  the  Federal  Convention  in 
1819,  of  the  debates  reported  by  Mr.  Madison 
in  1840,  and  the  mass  of  private  correspondence 
of  tlie  early  statesmen  iKifore  and  since,  enable 
us  to  approach  the  discussion  of  the  aims  of 
those  who  made  the  Constitution,  with  some 
insight  and  confidence. 

I  have  endeavored,  with  the  assistance  of 
these,  to  find  a  solution  for  the  grave  and  ditfl 
cult  question  involved  in  this  inquiry.  My 
opinion  is,  that  the  claim  for  Congress  of  su- 
preme power  in  the  Territories,  under  the  grant 
to  "  dispose  of  and  make  all  needful  rules  and 
regulations  respecting  territory,"  is  not  sup 
ported  bv  the  historical  evidence  drawn  from 
the  Revolution,  the  Confederation,  or  the  dc 
liberations  which  preceded  the  ratifications  of 
the  Federal  Constitution.  The  Ordinance  of 
1787  depended  upon  the  action  of  the  Congress 
of  the  (jonfederation,  the  assent  of  the  State  of 
Bee  19  Row. 


Virginia,  and  the  acquiescence  of  the  people 
who  recognized  the  validity  of  that  plea  of 
necessity,  which  supported  so  many  of  the  Acts 
of  the  governments  of  that  time;  and  the  Fed- 
eral Government  accepted  the  Ordinance  as  a 
recognized  and  valid  engagement  of  the  Cen- 
federation. 

In  referring  to  the  precedents  of  1708  and 
1800,  I  find  the  Constitution  was  plainly  vio- 
lated by  the  invasion  of  the  rights  of  a  sover- 
eign State,  both  of  soil  and  jurisdiction ;  and  in 
reference  to  that  of  1804,  the  wisest  statesmen 
protested  against  it,  and  the  President  more 
than  doubted  its  policy  and  the  power  of  the 
government. 

Mr.  .lohn  Quincy  Adams,  at  a  later  period, 
says  of  the  last  Act,  "  that  the  President  found 
Congress  mounted  to  the  pitch  of  passing  those 
acts,  without  inquiring  where  they  acquired  the 
authorilv.  and  he  conquered  his  own  scruples 
as  they  bad  done  theirs."  But  this  court  can- 
not undertake  for  themselves  the  same  conquest. 
They  acknowledge  that  our  peculiar  security  is 
in  the  possession  of  a  written  Constitution,  and 
they  cannot  make  it  blank  paper  by  construc- 
tion. 

They  lo<^k  to  its  delineation  of  the  operations 
of  the  Federal  Government,  and  they  must  not 
exceed  the  limits  it  marks  out,  in  their  admiois- 
tration.  The  couri  have  said  "that  Congress 
cannot  e.tercise  municipal  jurisdiction,  sover- 
eignty, or  eminent  domain,  within  the  limits  of 
a  stale  or  elsewhere,  beyond  what  has  been 
delegated."  We  are  then  to  find  the  authority 
for  supreme  power  in  the  Territories  in  the  Con- 
stitution. What  are  the  limits  upon  the  oper- 
ations of  a, government  invested  with  legisla- 
tive, executive  and  judiciary  powers,  and 
charged  with  the  power  to  dispose  of  and  lo  make 
all  needful  rules  and  regulations  respecting  a 
vast  public  domain?  The  feudal  system  would 
have  recognised  the  claim  made  on  Ijchalf  of  the 
Federal  Government  for  supreme  power  over 
persons  and  things  in  the  Territories,  as  an  inci- 
dent to  this  title — that  is,  the  title  to  dispose  of 
and  make  rules  and  regulations  respecting  it. 

The  Norman  lawyers  of  William  the  Con- 
queror would  have  yielded  an  implicit  aawnt  to 
the  doctrine,  that  a  supreme  sovereignty  is  an 
inseparable  incident  to  a  grant, to  dispose  of  and 
to  make  all  needful  rules  and  regulations  re- 
.specting  the  public  domain.  But  an  American 
patriot,  in  contrasting  the  European  and  Ameri- 
can systems,  may  aflirm,  "that  European  sover- 
eigns give  lands  to  their  colouints,  but  reserve  to 
themselves  a  power  to  control  their  property, 
liljerty  and  privileges ;  but  the  American  Govern- 
ment sells  the  lands  IxOonging  to  the  people  of  the 
several  States  (t.  «. ,  United  States)  to  tueir  citi- 
zens, who  are  already  in  the  possession  of  per- 
sonal and  political  rights,  which  the  govern- 
ment did  not  give,  and  cannot  take  away." 
And  the  advocates  for  government  sovereignty 
in  the  Territories  have  been  compelled  to  atiate 
a  portion  of  the  pretensions  originally  made  in 
its  behalf,  and  to  admit  that  the  constitutional 
prohibitions  upon  Congress  operate  in  the  Terri- 
tories. But  a  constitutional  prohibition  is  not 
requisite  to  ascertain  a  limitation  upon  the  au- 
thority of  the  several  departments  of  the  Federal 
Government.  Nor  are  the  States  or  people  re- 
strained by  anv  enumeration  or  definition  of 
their  rights  or  liberties. 
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To  impair  or  diminish  either.tbe  Department 
must  produce  an  authority  from  the  people 
themselves,  in  their  Constitution;  and  as  we 
have  seen,  a  power  to  make  rules  and  regula- 
tions respecting  the  public  domain  does  not  con  - 
fer  a  municipal  sovereignty  over  persons  and 
things  upon  it.  But  as  this  is  "  thought  their 
fort  by  our  ndversaries,  I  propose  a  more  defi- 
nite examination  of  it.  We  have  seen.  Con- 
gress does  not  dispose  of  or  make  n^les  and 
regulations  respecting  domain  belonging  to 
themselves,  but  l)elonging  to  the  United  States. 

These  conferred  on  their  mandatory.  Con 
gress,  authority  to  disi>ose  of  the  territory 
which  belonged  to  them  in  common ;  and  to  ac- 
complish that  object  beneficially  and  effectually, 
thev  gave  an  authority  to  make  suitable  rules 
and  regulations  respecting  it.  When  the  power 
of  disposition  is  fulfilled,  the  authority  to  make 
rules  and  regulations  terminates,  for  it  attaches 
only  upon  territory  "  belonging  to  the  United 
States.'^ 

Consequently,  the  power  to  make  rules  and 
regulations,  from  the  nature  of  the  subject,  is 
restricted  to  such  administrative  and  conserva- 
tory Acts  as  are  needful  for  the  preservation  of 
the  public  domain,  and  its  preparation  for  sale 
or  aisposition.  The  system  of  land  surveys; 
the  reservations  for  schools,  internal  improve- 
ments, military  sites,  and  public  buildings;  the 
pre-emption  claims  of  settlers;  the  establishment 
of  land  offices  and  boards  of  inquiry,  to  de- 
termine the  validity  of  land  titles;  the  modes  of 
entry  and  sale,  and  of  conferring  titles;  the 
protection  of  the  lands  from  trespass  and  waste; 
the  partition  of  the  public  domain  into  munic- 
ipal subdivisions,  having  reference  to  the 
erection  of  territorial  governments  and  States; 
and  perhaps  the  selection,  under  their  authority, 
of  suitable  laws  for  the  protection  of  the  settlers, 
until  there  may  be  a  sufficient  number  of  them 
to  form  a  self-sustaining  municipal  government 
— these  important  rules  and  regulations  will 
sufficiently  illustrate  the  scope  and  operation  of 
the  8d  section  of  the  4th  article  of  the 
Constitution.  But  this  clause  in  the  Constitu- 
tion does  not  exhaust  the  powers  of  Congress 
within  the  territorial  subdivisions,  or  over  the 
persons  who  inhabit  them.  Congress  may  ex- 
ercise there  all  the  powers  of  government  which 
belong  to  thCm  as  the  Legislature  of  the  United 
States,  of  which  these  Territories  make  a  part. 
Loughborough  v.  Blake,  5  Wheat.,  317.  Thus 
the  laws  of  taxation,  for  the  regulation  of 
foreign,  federal  and  Indian  commerce,  and  so 
for  the  abolition  of  the  slave  trade,  for  the  pro- 
tection of  copyrights  and  inventions,  for  the 
establishment  of  postal  communication  and 
courts  of  justice,  and  for  the  punishment  of 
crimes,  are  as  operative  there  as  within  the 
States.  I  admit  that  to  mark  the  bounds  for 
the  jurisdiction  of  the  Governn-ent  of  the  United 
Stales  within  the  Territory, aiitl  of  its  power  in 
respect  to  persons  and  things  within  the  munic- 
ipal subdivisions  it  has  created,  is  a  work  of 
delicacy  and  difficulty,  and, in  a  great  measure  is 
beyond  the  cognizance  of  the  Judiciary  Depart- 
ment of  that  government.  How  much  munici- 
pal power  may  be  exerci.«ed  by  the  people  of  the 
Territory,  before  their  admi8i<ion  lo  the  Union, 
the  courts  of  justice  cannot  decide.  This  must 
depend,  for  the  most  part,  on  political  consider- 
ations, which  cannot  enter  into  the  determina- 
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tion  of  a  case  of  law  or  equit;^.  I  do  not  fed 
called  upon  to  define  the  jurisdiction  of  Con- 
gress. It  is  sufficient  for  the  decision  of  this 
case  to  ascertain  whether  the  residual^  sover- 
eignty of  the  Stales  or  people  has  been  invaded 
by  the  8th  section  of  the  Act  of  6th  March,  1830. 
I  have  cited,  in  so  far  as  it  concerns  the  capacity 
and  statug  of  persons  in  the  condition  and  cir- 
cumstances of  the  plaintiff  and  his  family. 

These  States,  at  the  adoption  of  the  Federal 
Constitution,  were  organized  communities, 
having  distinct  sv  stems  of  municipal  law.  which, 
though  derived  from  a  common  source,  and  rec- 
ognizing in  the  main  similar  principles,  yet  in 
some  respects  had  become  unlike,  and*  on  a 
particular  subject  promised  to  be  antagonistic. 

Their  systems  provided  protection  Tor  life, 
liberty  and  property,  among  their  citizens,  and 
for  the  determination  of  the  condition  and 
capacity  of  the  persons  domiciled  within  their 
limits.  These  institutions,  for  the  most  part, 
were  placed  beyond  the  control  of  the  Feaeral 
Oovernment.  The  Constitution  allows  Con- 
gress to  coin  money,  and  regulate  its  value;  to 
regulate  foreign  and  federal  commerce;  to 
secure,  for  a  limited  period,  to  authors  and  in- 
ventors, a  property  in  their  writings  and  dis- 
coveries; and  to  make  rules  concerning  capt-' 
ures  in  war;  and  within  the  limits  of  these 
powers,  it  has  exercised,  rightly,  to  a  greater  or 
less  extent,  the  power  to  determine  what  shall 
and  what  shall  not  be  property. 

But  the  great  powers  of  war  and  negotiation, 
finance,  postal  communication  and  commerce, 
in  general,  when  employed  in  respect  to  the 
property  of  a  citizen,  refer  to,  and  depend  upon, 
the  municipal  laws  of  the  States,  to  ascertain 
and  determine  what  is  property,  and  the  rf^ts 
of  the  owner,  and  the  tenure  by  which  it  is 
held. 

Whatever  these  Constitutions  and  laws  val- 
idly determine  to  be  property,  It  is  the  dut^  of 
the  Federal  Qovernment,through  the  domain  of 
jurisdiction  merely  federal,  to  recognize  to  b6 
property. 

And  this  principle  follows  from  the  structure 
of  the  respective  governments,  state  and  fed- 
eral, and  their  reciprocal  relations.  They  are 
different  agents  and  trustees  of  the  people  of 
the  several  States,  appointed  with  different 
powers  and  with  distinct  purposes,  but  whose 
Acts,  within  the  scope  of  their  respective  juris- 
dictions, are  mutually  obligatory.  They  are 
respectively  the  depositories  of  such  powers  of 
legislation  as  the  people  were  willing  to  sur- 
render, and  their  duty  is  to  co-operate  within 
their  several  jurisdictions  to  maintain  the  rights 
of  the  same  citizens  under  both  govemmentii, 
unimpaired.  A  proscription,  therefore,  of  the 
constitution  and  laws  of  one  or  more  States, 
determining  property. on  the  part  of  the  Federal 
Government,  by  which  the  stability  of  its  social 
system  may  be  endangered,  is  plainly  repug- 
nant to  the  conditions  on  which  the  fedei«l 
Constitution  was  adopted,  or  which  that  «>▼- 
ernment  was  designed  to  accomplish.  Each 
of  the  States  surrendered  its  powersof  war  and 
negotiation,  to  raise  armies  and  to  support  a 
navy,  and  all  these  powers  are  sometimes  re- 
quired to  preserve  a  State  from  disaster  and 
ruin.  The  Federal  Oovernment  was  constituted 
to  exercise  these  powers  for  the  preservation  of 
the  States.respectively,  and  to  secure  to  all  thetr 
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citizens  the  ebjoytnent  of  the  rights  which  were 
not  aurrendeied  to  the  Federal  OoTernment. 
The  provident  care  of  the  statesmen  who  pro- 
jected the  Constitution  was  signalized  by  such 
a  di.stribution  of  the  powers  of  government  as  to 
exclude  many  of  the  motives  and  opportunities 
for  promoting  provocations  and  spreading  dis- 
cord amon^  the  Slates,  and  for  guarding  against 
those  partial  combinations,  so  destructive  of 
the  community  of  Interest,  sentiment  and  feel' 
ing.  which  are  so  essential  to  ih^  support  of  the 
Union.  The  distinguishing  features  of  their 
svstem  consist  in  the  exclusion  of  the  Federal 
Oovernmeat  from  the  UkmI  and  internal  con- 
cerns of,  and  in  the  establishment  of  an  inde- 
pendent internal  goverment  within,  the  States. 
And  it  is  a  signiUcant  fact  In  the  history  of  the 
United  States,  thst  those  controversies  which 
have'been  productive  of  the  greatest  animosty, 
and  have  occasioned  most  peril  to  the  peace  of 
the  Union,  have  had  tlieir  origin  in  the  well- 
sustained  opinion  of  a  minority  among  the  peo- 
ple, that  the  Federal  Qovernment  had  over- 
stepped its  constitutional  limits  to  grant  some 
exclusive  privilege,  or  to  disturb  the  legitimate 
distribution  of  property  or  power  among  the 
States  or  individuals.  Nor  can  a  more  signal 
instance  of  this  be  found  than  is  furnished  by 
the  Act  tiefore  us  No  candid  or  rational  man 
can  hesitate  to  lielieve,  that  if  the  subject  of  the 
8th  section  of  the  Act  of  March,  1820,  had 
never  lieen  introduced  into  Congress  and  made 
the  basis  of  legislation,  no  interest  common  to 
Union  would  have  bieen  seriously  affected. 
And  certainly  the  creation,  within  this  Union, 
of  large  confederacies  of  unfriendly  and  frown- 
ing States,  which  has  lieen  the  tendency,  and, 
to  an  alarming  extent,  the  result,  produced  by 
the  agitation  arising  from  it,  does  not  commend 
it  to  the  partriot  or  statesman.  This  court  have 
determined  that  intermi^tion  of  slaves  was 
not  committed  to  the  jurisdiction  or  control  of 
Congress.  Wherever  a  master  is  entitled  to  go 
within  the  United  States,  his  slave  may  accom- 
pany him,  without  any  impediment  from,  or 
fear  of,  Congresiiional  legislation  or  interfer- 
ence. The  question  then  arises,  whether  Con- 
gress, which  can  exercise  no  jurisdiction  over 
the  relations  of  master  and  slave  within  the 
limits  of  the  Union,  and  is  bound  to  recognize 
and  respect  the  rigtits  and  relations  that  validly 
exist  under  the  constitutions  and  laws  of  the 
States,  can  deny  the  exercise  of  those  rights, 
and  prohibit  the  continuance  of  those  relations 
within  the  Territories. 

And  the  citation  of  state  statutes  prohibiting 
the  immigration  of  slaves,  and  of  the  decisions 
of  state  courts  enforcing  the  forfeiture  of 
the  master's  title  in  accordance  with  their  rule, 
only  darkens  the  discussion.  For  the  question 
is,  have  Congress  the  municipal  sovereignly  in 
the  territories  which  the  Slate  Legislatures  have 
derived  from  the  authority  of  the  people,  and 
exercise  in  the  States. 

And  this  depends  upon  the  construction  of 
the  article  in  the  Constitution  before  referred  to. 

And,  in  my  opinion,  that  clause  confers  no 
power  upon  Congress  to  dissojve  the  relations 
of  the  master  and  slave  on  the  domain 
of  the  United  Slates,  either  within  or  without 
any  of  the  Slates. 

The  0th  section  of  the  Act  of  Congress  of 
the  Olh  of  March,  18ii0,  did  not,  io  my  opinion, 
See  1»  How. 


operate  to  determine  the  domestic  condition  and 
ttaitu  of  the  plaintiff  and  his  family  during 
their  sojourn  in  Minnesota  Territory,  or  after 
their  return  to  Missouri. 

The  question  occurs  astotheludgment  tobe 
given  in  this  case.  It  appeared  upon  the  trial 
that  the  plaintiff,  in  1834,  was  in  a  state  of 
slavery  in  Missouri,  and  he  bad  been  in  Mis- 
souri for  near  fifteen  years  in  thst  condition, 
when  this  suit  was  brought.  Nor  does  it  appear 
that  he  at  any  time  possessed  another  slate  or  con- 
dition, de  facto.  His  claim  to  freedom  depends  u  p- 
on  his  temporary  elocation,  from  the  domicil  of 
his  origin,  in  company  with  his  master,  lo  com- 
munities where  the  law  of  slavery  did  not  pre- 
vail. My  examination  is  confined  to  the  case, 
as  it  was  submitted  upon  uncontested  evtd(!nce, 
upon  appropriate  issues  to  the  jury,  and  upon 
the  instructions  given  and  refused  by  the  court 
upon  that  evidence.  My  opinion  is.  that  the 
opinion  of  the  Circuit  Court  was  correct  upon 
all  the  alaims  involved  in  those  issues,  and  that 
the  verdict  of  the  jury  was  justified  by  the 
evidence  and  instructions. 

The  jury  have  returned  that  the  plaintiff  and 
his  family  are  slaves. 

Upon  this  record,  it  is  apparent  that  tiiis  is 
not  a  controversy  between  citizens  of  different 
States;  and  that  the  plaintiff,  at  no  period  of  the 
life  which  has  been  submitled  to  the  view  of 
the  court,  has  had  capacity  to  mainlain  a  suit 
in  the  courts  of  the  United  Stales.  And  in  so 
far  as  the  argument  of  the  Chief  Justice  upon 
the  plea  in  abatement  has  a  reference  to  the 
plaintiff  or  his  family,  in  any  of  the  conditions 
or  circumstances  of  their  lives  as  presented  in 
the  evidence,  I  concur  in  that  portion  of  his 
opinion.  I  concur  in  the  judgment  which  ex- 
presses the  conclusion  that  the  Circuit  Court 
should  not  have  rendered  a  general  judgment. 

Th&  capacity  of  the  plaintiff  to  sue  is  involved 
in  the  pleas  in  bar,  and  the  verdict  of  the  jury 
discloses  an  incapacity  under  the  Constitution. 
Under  the  Constitution  of  the  United  States, 
his  is  an  incapacity  to  sue  in  their  courts, 
while,  by  the  laws  of  .Missouri,  the  operation 
of  the  verdict  would  be  more  extensive.  I 
think  it  a  safe  conclusion  to  enforce  the  lesser 
disability  imposed  by  the  Constitution  of  the 
United  States,  and  leave  to  the  plaintiff  all  bis 
rights  in  Missouri.  I  think  the  judgment 
should  be  afllrmed  on  the  groimd  that  the 
Circuit  C<>urt  had  no  jurisdiction,  or  that  the 
case  should  be  reversed  and  remanded  that  the 
suit  may  be  dismissed. 

Mr.  Justice  Catron: 

The  defendant  pleaded  to  the  jurisdiction  of 
the  Circuit  Court,  that  the  plaintiff  was  a  negro 
of  African  blood;  the  descendant  of  Africans, 
who  had  been'imporled  and  sold  in  this  country 
as  slaves,  and  thus  had  no  capacity  as  a  citi»;n 
of  Missouri  lo  maintain  a  suit  in  the  Circuit 
Court.  The  court  sustained  a  demurrer  to  this 
plea,  and  a  trial  was  had  upon  the  pleas,  of  the 
general  issue,  and  also  that  the  plaintiff  and  his 
family  were  slaves,  belonging  to  the  defendant. 
In  thu  trial  a  verdict  was  given  for  the  defend- 
ant. 

The  judgment  of  the  Circuit  Court  upon  the 
plea  in  abatement  is  not  open,  in  my  opinion, 
to  examination  in  this  court  upon  the  plaintiff's 
writ. 
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The  judgment  was  given  for  him  conformably 
to  the  prayer  of  his  demurrer.  He  cannot  as- 
sign an  error  in  such  a  judgment. 

Tidd'sPr.,  1168;  2  Williams'  8aund.,4eo; 
2  Iredell.  N.  C.  87;  2  W.  &  8.,  391. 

Nor  does  the  fact  that  the  judgment  was 
given  on  a  plea  to  the  jurisdiction,  avoid  the 
application  of  this  rule. 

Capronv.  Van  Noorden,  2  Cra.ich,  126;  « 
Wend..  465;  7  Met..  598;  5  Pike.  1005. 

The  declaration  di^loses  a  case  within  the 
jurisdiction  of  the  court — a  controversy  l)etween 
citizens  of  different  States.  The  plea  in  abate- 
ment, impugning  these  jurisdictlonalaverments, 
was  waived  when  the  defendant  answered  to  the 
declaration  bv  pleas  to  the  merits.  The  pro- 
ceedings on  that  plea  remain  a  part  of  the  tech- 
nical record.to  show  the  history  of  the  case,  but 
are  not  open  to  the  review  of  this  court  by  a 
writ  of  error.  The  authorities  are  very  con- 
clusive on  this  point. 

Slwpherd  v.  Graves,  14  How.,  505;  Bailey  v. 
Doner.  8  How.,  23;  1  Stewart  (Ala.),  46;  10 
Ben.  Monroe  (Ky.).  555;  2  Stew.  (Ala.).  870, 
443:  2  Scam.  (Ill),  78. 

Nor  can  the  court  assume,  as  admitted  facts, 
Ihe  averments  of  the  plea  from  the  confession 
of  the  demurrer.  That  confession  was  for  a 
single  object,  and  cannot  be  used  for  any  other 
purpose  than  to  test  the  validity  of  the  plea. 

TumpkiTui  v.  A»hby,  1  Moo.  &  Mai.,  32;  33 
Me..  96, 100. 

There  being  nothing  in  controversy  here  but 
the  merits,  1  will  {>rooecd  to  discuss  them. 

The  plaintiff  claims  to  have  acquired  prop- 
erty in  himself,  and  became  free,  by  being  kept 
in  Illinois  during  two  years. 

The  Constitution,  laws,  and  policy,  of  Il- 
linois, are  somewhat  peculiar  respecting  olav 
ery.  Unless  the  master  becomes  an  inhabitant 
of  that  State,  the  slaves  he  takes  there  do  not 
acquire  their  freedom;  and  if  they  return  with 
their  master  to  the  slave  Stale  of  his  domicil, 
they  cannot  assert  their  freedom  after  their 
return.  For  the  reasons  and  authoritieson  this 
point,  I  refer  to  the  opinion  of  my  brother 
Nelson,  with  wiiich  I  not  only  concur,  but 
think  his  opinion  is  the  most  conclusive  argu 
ment  on  the  subject  within  my  knowledge. 

It  is  next  insisted  for  the  plaintiff,  that  his 
freedom  (and  that  of  his  wife  and  eldest  child) 
was  obtained  by  force  of  the  Act  of  Congress 
of  1820,  usually  known  as  the  Missouri  Com- 
promise Act,  which  declares: "  That  in  all  that 
territory  ceded  by  France  to  the  United  States, 
which  lies  north  of  thirty-six  degrees  thirty 
minutes  north  latitude,  slavery  and  involuntary 
wjrvitude  shall  be,  and  are  hereby  forever  pro- 
hibited." 

From  this  prohibition,  the  Territory  now  con- 
stituting the  State  of  Missouri  was  excepted ; 
which  exception  to  the  stipulation  gave  It  the 
designation  of  a  compromise. 

The  first  question  presented  on  this  Act  is, 
whether  Congress  has  power  to  make  sucli 
compromise.  For,  if  power  was  wanting,  then 
no  freedom  could  be  acquired  by  the  defendant 
under  the  Act. 

That  Congress  has  no  authority  to  pass  laws 
and  bind  men's  rights  beyond  the  powers  con 
f erred  by  the  Constitution,  is  not  open  to  con 
troversy.  But  it  is  insisted  that,  by  the  Con- 
stitution, Congress  has  power  to  legislate  for 
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and  govern  the  Territories  of  the  United  Stales, 
and  that,  by  force  of  the  power  to  govern,  laws 
could  be  enacted,  prohibiting  slavery  in  any 
portion  of  the  Louisiana  Territory:  and,  of 
course,  to  abolish  slavery  in  all  parts  of  it, 
whilst  it  was,  or  is,  governed  as  a  'Territory. 

My  opinion  is,  that  Congress  is  vested  viUi 
power  to  govern  Ihe  Territories  of  the  United 
States  by  force  of  the  8d  section  of  the  4th 
ariicle  of  the  Constitution.  And  I  will  state 
my  reasons  for  this  opinion. 

Almost  everv  provision  in  that  instrument 
has  a  history  that  must  be  understood,  betore 
the  brief  and  sententious  language  employed 
can  be  comprehended  in  the  relations  ils  au- 
thors intended.  We  must  bring  before  us  the 
state  of  things  presented  to  the  Convention, 
and  in  regard  to  which  it  acted,  when  the  com- 
pound provision  was  made.declarintt:  Isl.  Tbtt 
"  new  States  may  be  admitted  by  the  Congress 
into  this  Union."  2d.  "The  Congress  shsll 
have  power  to  dispose  of  and  make  all  needful 
rules  and  regulations  respecting  the  territory  or 
other  property  belonging  to  the  United  Slxtet. 
And  nothing  in  this  Constitution  shall  be  so 
construed  as  to  prejudice  any  claims  of  the 
United  States,  or  any  particular  State." 

Having  ascertained  the  historical  facts 
giving  rise  to  these  provisions,  the  difficulty  of 
arriving  at  the  true  meaning  of  the  langua^ 
employed  will  be  greatly  lessened. 

'The  history  of  these  facts  is  substantially  as 
follows: 

The  King  of  Oreat  Britain,  by  his  proclam* 
tion  of  1763,  virtually  claimed  that  tliecouoi^ 
west  of  the  mountains  had  been  conquered 
from  France,  and  ceded  to  the  Oown  of  Great 
Britain  by  the  Treaty  of  Paris  of  that  year, 
and  he  says:  "  We  reserve  it  under  our  sot- 
ereignty,  protection,  and  dominion,  for  the 
use  of  the  Indians." 

This  country  was  conquered  from  the  Crown 
of  Great  Britain,  and  surrendered  to  the  United 
States  by  the  Treaty  of  Peace  of  178S.  The 
colonial  charters  of  Virginia,  North  Carolina 
and  Georgia,  included  it  Other  Slates  set  up 
pretensions  of  claim  to  some  poriions  of  ibe 
territory  north  of  the  Ohio,  but  they  were  of 
no  value,  as  I  suppose.    5  Wheat.,  875. 

As  this  vacant  country  had  been  won  by  the 
blood  and  treasure  of  all  the  States,  those  whose 
charters  did  not  reach  it,  insisted  that  the  coun- 
try be1oDge<l  to  the  Mates  united,  and  that  tlie 
lands  should  be  dispoeed  of  for  the  beneOtof 
the  whole:  and  to  which  end,  the  Western  Ter- 
ritory should  be  ceded  to  the  States  united. 
The  contest  mas  stringent  and  angry,  long  be- 
fore the  Convention  convened,  and  deeply  agi- 
tated that  body.  As  a  matter  of  justice,  and 
to  quiet  the  controversy,  Virginia  consented  to 
cede  the  country  north  of  the  Ohio  as  early  as 
1788;  and  in  1784  the  deed  of  cession  was 
executed,  by  her  delegates  in  the  Congress  of 
the  Confederation,  conveying  to  the  United 
States,  in  Congress  a8aemble<?,  for  the  benefit 
of  said  States,  "all  right,  title  and  claim. as 
well  of  soil  as  of  jurisdiction,  which  this  Com- 
monwealth hath  to  the  territory  or  trad  of 
country  within  the  limits  of  the  Virginia  chsr- 
ter,  situate,  lying,  and  being  to  the  northwest 
of  the  River  Ohio."  In  1787  (July  18).  the  Or- 
dinance was  passed  by  the  old  Cooigreaa  to 
govern  Ihe  Territory. 
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Mfissachusetts  had  ceded  her  pretension  of 
claim  to  western  territory  in  1785,  Connecticut 
hers  in  1786,  and  New  York  had  ceded  hers. 
In  August,  1787,  South  Carolina  ceded  to  the 
Confederation  her  pretension  of  claim  to  terri- 
tory west  of  that  State.  And  North  Carolina 
was  expected  to  cede  hers,  which  she  did  do.  in 
April,  1790.  And  so  Georgia  was  confidently 
expe<^ed  to  cede  her  laree  domain,  now  con- 
stituting the  territory  of  the  States  of  Alabama 
and  Mississippi. 

At  the  time  the  Constitution  was  under  con- 
sideration, there  had  been  ceded  to  the  United 
Slates,  or  was  shortly  expected  to  be  ceded,  all 
the  western  country,  from  the  British  Canada 
line  to  Florida,  and  from  the  head  of  the  Mis- 
sissippi almost  to  its  mouth,  except  that  portion 
which  now  constitutes  the  State  of  Kentucky. 

Although  Virginia  had  conferred  on  the  Con- 
gress of  the  Confederation  power  to  govern  the 
territory'  north  of  the  Ohio,  still,  it  cannbt  be 
denied,  as  I  think,  that  power  was  wanting  to 
admit  a  new  State  under  the  Articles  of  Con- 
federation. 

With  these  facts  prominently  before  the  Con- 
vention, they  proposed  to  accomplish  these  ends: 

Ist.  To  give  power  to  admit  new  Slates. 

2d.  To  dispose  of  the  public  lands  in  the  Ter- 
ritories, and  such  as  might  remain  undisDOsed 
of  in  the  new  States  atter  they  were  admitted. 

And  third,  to  give  power  to  govern  the 
different  Territories  as  incipient  States,  not  of 
the  Union,  and  fit  them  for  admission.  No  one 
in  the  Convention  seems  to  have  doubted  that 
these  powers  were  necessary.  As  early  as  the 
third  day  of  its  session  (>lay  29ib),  Edmund 
Randolph  brought  forward  a  set  of  resolutions 
containing  nearly  all  the  germs  of  the  Constitu- 
tion, the  lOih  of  which  is  as  follows: 

"  Resolved,  That  provision  ought  to  be 
made  for  the  admission  of.States  lawfully  aris- 
ing within  the  limits  of  the  United  States, 
whether  from  a  voluntary  junction  of  govern- 
ment and  territory  or  otherwise,  with  the  coa- 
sent  of  a  number  of  voices  in  the  National 
Legislature  less  than  the  whole/' 

August  18th,  Mr.  Madison  submitt^,  in 
order  to  be  referred  to  the  committee  of  detail, 
the  following  powers  as  proper  to  be  added  to 
those  of  the  General  Legislature: 

"  To  dispose  of  the  unappropriated  lands  of 
the  United  States."  "  To  institute  temporary 
governments  for  new  States  arising  therein." 
8  Madison  Papers.  1853. 

These,  with  the  resolution,  that  a  district  for 
the  location  of  the  seat  of  government  should 
be  provided,  and  some  others,  were  referred, 
without  a  dissent,  to  the  committee  of  detail, 
to  arrange,  and  put  them  into  satisfactory  lan- 
guage. 

Gouvemeur  Morris  constructed  the  claust^s, 
and  combined  the  views  of  a  majority  on  the 
two  provisions,  to  admit  new  States ;  and  sec- 
ond, to  dispose  of  the  public  lands,  and  to  gov- 
ern the  Territories,  in  the  mean  time,  between 
the  cessions  of  the  States  and  the  admission 
into  the  Union  of  new  States  arising  in  the 
ceded  territory. 

8  Madison  Papers,  1456  to  1466. 

It  was  hardly  pos.sible  to  separate  the  power 
"  to  make  all  needful  rules  and  regulations" 
respecting  the  government  of  the  territory  and 
the  disposition  of  the  public  lands. 

See  19  How. 


North  of  the  Ohio,  Virginia  conveyed  the 
lands,  and  vested  the  jurisdiction  in  the  thir- 
teen original  States,  before  the  Constitution 
was  formed.  She  had  the  sole  title  and  sole 
sovereignty,  and  the  same  power  to  cede,  on 
any  terms  she  saw  proper,  that  the  King  of 
England  had  to  grant  the  Virginia  Colonial 
Charter  of  1609,  or  to  grant  the  Charter  of 
Pennsylvania  to  William  Penn.  The  thirteen 
States,  through  their  representatives  and  de- 
puted ministers  in  the  old  Congress,  had  the 
same  right  to  govern  that  Virginia  bad  before 
the  cession.  Baldwin's  Constitutional  Views, 
90.  And  the  6th  article  of  the  Constitution 
adopted  all  engagements  entered  into  by  the 
Congress  of  the  Confederation,  as  valid  against 
the  United  States;  and  that  the  laws,  mue  in 
pursuance  of  the  new  Constitution,  to  carry 
out  this  engagement,  shotdd  be  the  supreme 
law  of  the  land,  and  the  judges  bound  thereby. 
To  give  the  compact,  and  the  Ordinance,  which 
was  part  of  it,  full  effect  under  the  new  govern- 
ment, the  Act  of  August  7th,  1789,  was  passed, 
which  declares,  "  Whereas,  in  order  that  the 
Ordinance  of  the  United  States  in  Congress  as- 
sembled, for  the  government  of  the  territory 
northwest  of  the  River  Ohio,  may  have  full 
effect,  it  is  requisite  that  certain  provisions 
should  be  made,  so  as  to  adapt  the  same  to  the 
present  Constitution  of  the  United  States."  It 
IS  then  provided  that  the  Governor  and  other 
officers  should  be  appointed  by  the  President, 
with  the  consent  of  the  Senate;  and  be  subject 
to  removal,  &c.,  in  like  nutnner  that  they  were 
by  the  old  Congress,  whose  functions  had 
ceased. 

By  the  powers  to  govern,  given  by  the  Con- 
stitution, those  amendments  to  the  Ordinance 
could  be  made,  but  Congress  guardedly  ab- 
stained from  touching  the  compact  of  Virginia, 
further  than  to  adapt  it  to  the  new  Constitu- 
tion. 

It  is  due  to  myself  to  say,  that  it  is  asking 
much  of  a  judge,  who  has  for  nearly  twenty 
years  been  exercising  jurisdiction,  from  the 
western  Missouri  line  to  the  Rocky  Mountains, 
and,  on  this  understanding  of  the  Constitution, 
inflicting  the  extreme  penalty  of  death  for 
crimes  committed  where  the  direct  legislation 
of  Congress  was  the  only  rule,  to  agree  that  he 
had  been  all  the  while  acting  in  mistake,  and 
as  an  usurper. 

Mort,  than  sixty  years  have  passed  away  since 
Congress  has  exercised  power  to  govern  the 
Territories,  by  its  legislation  directly,  or  by  ter- 
tritorial  charters,  subject  to  repeal  at  all  times, 
and  it  is  now  too  late  to  call  that  power  into 
ouestion,  if  this  court  could  disregard  its  own 
decisions;  which  it  cannot  do,  as  I  think.  It 
was  held  in  the  case  of  Orosg  v.  Harrixm,  16 
How.,  193,  194,  that  the  sovereignty  of  Cali- 
fornia was  in  the  United  States,  in  virtue  of 
the  Constitution,  by  which  power  had  l)een 
given  to  Congress  to  dispose  of  and  make  all 
needful  rules  and  regulations  respecting  the 
territory  or  other  property  belonging  to  the 
United  States,  with  the  power  to  admit  new 
States  into  the  Union.  That  decision  followed 
preceding  ones,  there  cited.  The  question  was 
then  presented,  how  it  was  possible  for  the  ju- 
dicial mind  to  conceive  that  the  United  States 
Government.created  solely  by  the  Constitution, 
could,  by  s  lawful  treaty,  acquire  territory  over 
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which  the  acquiring  power  bad  no  JnriBdiction 
to  hold  and  jtovem  it,  by  force  of  the  instru- 
ment under  whose  authority  the  country  was 
acquired;  and  the  foregoing  was  the  conclusion 
of  this  court  on  the  proposition  What  was 
there  announced,  was  most  deliberately  done, 
and  with  a  purpose.  The  only  question  here 
is,  as  I  think,  how  far  the  power  of  Congress 
is  lifnited. 

As  to  the  Northwest  Territory,  Virginia  had 
the  right  to  abolish  slaveiy  there;  and  she  did 
so  agree  in  1787,  with  the  other  States  in  the 
Congress  of  the  Confederation,  by  assenting  to 
and  adopting  the  Ordinance  of  1787,  for  the 

government  of  the  Northwest  Territorr.  She 
id  this  also  by  an  Act  of  her  Legislature, 
passed  afterwards,  which  was  a  treaty  in  fact. 

Before  the  new  Constitution  was  adopted,she 
had  as  much  right  to  treat  and  agree  as  anv 
'  £urn|x'angoTemmenthad.  And.havmgezclud' 
ed  slavery,  the  new  government  was  bound  by 
that  engagement  by  Artiole  six  of  the  new  Con- 
stitution. This  only  meant  that  slavery  should 
not  exist  whilst  the  United  States  exercised  the 
power  of  government,  in  the  territorial  form; 
for,  when  a  State  came  in,  it  might  do  so,  with 
or  without  slavery. 

My  opinion  is,  that  Congress  bad  no  power, 
in  face  of  the  compact  l^tween  Virginia  and 
the  twelve  other  States  to  force  slavery  into 
the  Northwest  Territory,  because  there,  it  was 
bound  to  that  "engagement,"  and  could  not 
break  it. 

In  1790,  North  Carolina  ceded  her  western 
territory,  now  the  State  of  Tennessee,  and  stip- 
ulated that  the  inhabitants  thereof  should  en- 
joy all  the  privileges  and  advantages  of  the 
Ordinance  for  governing  the  territory  north  of 
the  Ohio  River,  and  that  Congixss  should  as- 
sume the  government,  and  accept  the  cession, 
under  the  express  conditions  contained  in  the 
Ordinance:  Provided,  "That  no  regulation 
made,  or  to  be  made,  by  Congress,  shall  tend  to 
emancipate  slaves." 

In  1802,  Georgia  ceded  her  western  territory 
to  the  United  States,  with  the  provision  that 
the  Ordinance  of  1787  should  in  all  its  parts 
extend  to  the  territory  ceded,  "  that  article  only 
excepted  which  forbids  slavery."  Congress 
had  no  more  power  to  legislate  slavery  out 
Irom  the  North  Carolina  and  Georgia  cessions, 
than  it  had  power  to  legislate  slavery  in,  north 
of  the  Ohio.  No  power  existed  in  Congress  to 
legislate  at  all,  affecting  slavery,  in  either  case. 
The  inhabitants,  as  respected  this  description 
of  property,  stood  protected,  whilst  they  were 
governed  by  Congress,  in  like  manner  that 
ihcy  were  protected  before  the  cession  was 
made  and  when  they  were  respectively,  parts 
of  North  Carolina  and  Georgia. 

And  how  does  the  power  of  Congress  stand 
we^t  of  the  Mississippi  River?  The  country 
there  was  acquired  from  France,  by  Treaty,  in 
IbOS.  It  declares,  that  the  First  Consul,  in  the 
name  of  the  French  Republic,  doth  hereby 
cede  to  the  United  States,  in  full  sovereignty, 
the  Colony  or  Province  of  Louisiana,  with  all 
the  rights  and  appurtenances  of  the  said  Teni- 
t.>ry.  And,  by  article  8d,  that  "the  inhab- 
itants of  the  ceded  territory  shall  be  incor- 
porated in  the  Union  of  the  United  States,  and 
admitted  as  soon  as  possible,  according  to  the 
.  principles  of  the  Federal  Constitution,  to  the 
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enjoyment  of  all  the  riKhls,  advantages  and 
immunities,  of  citizens  of  the  United  States; 
and,  in  the  mean  time,  they  shall  be  maintained 
and  protected  in  the  free  enjoyment  of  thdr 
liberty,  property,  and  the  religion  which  tbey 
orofesa." 

Louisiana  was  a  Province  where  slavery  was 
not  only  lawful,  but  where  property  in  slaves 
was  the  most  valuable  of  all  personal  property. 
The  Province  was  ceded  as  a  unit,  with  an  equal 
right  pertaining  to  its  inhabitants,  in  ever;  part 
thereof,  to  own  slaves.  It  was,  to  a  gn«t  ex- 
tent, a  vacant  country,  having  in  it  few  civiliznl 
inhabitanu.  No  one  portion  of  the  Cotony,  of 
a  proper  size  for  a  State  of  the  Union,  bail  a 
sufficient  number  of  inhabitants  to  claim  ad- 
mission into  the  Union.  To  enable  the  UoitMl 
States  to  fulfill  the  Treaty, additional  population 
was  indispensable,  and  obviously  desired  wilh 
anxietv  by  both  sides,  so  that  the  whole  country 
should,  as  soon  as  possible,  becomes  States  of 
the  Union.  And  for  this  contemplated  future 
population,  the  Treaty  as  expressly  provided  » 
It  did  for  the  inhabitants  residing  in  the  Prov- 
ince when  the  Treaty  was  made.  All  these 
were  to  be  protected  "  in  the  mean  time;"  that 
is  to  say,  at  all  times,  between  the  date  of  the 
Treaty  and  the  time  when  the  portion  of  the  Ter- 
ritory where  the  inhabitants  resided  was  ad- 
mitted into  the  Union  as  a  Stale. 

At  the  date  of  the  Treaty,  each  inhabiuat 
had  the  right  to  the  free  enjoyment  of  his  prop- 
erty, alike  with  his  liberty  and  his  religion,  in 
every  part  of  Louisiana;  the  Province  then 
being  one  cduntiy,  he  might  go  everywhere  ia 
it,  and  carry  bis  liberty,  property,  and  religion, 
with  him.  and  in  which  he  was  to  be  main- 
tained and  protected,  until  he  became  a  citizen 
of  a  Stale  of  the  Union  of  the  United  Slates. 
This  cannot  be  denied  to  the  original  inhabit- 
ants and  their  descendants.  And,  if  it  be  true 
that  immigrants  were  equally  protected,  it  must 
follow  that  they  can  also  stand  on  the  Treaty. 

The  settled  doctrine  in  the  State  courts  of 
Louisiana  is.  that  a  French  subject  combg  to 
the  Orieans  Territory,  after  the  Treaty  of  180$ 
was  nvade,  and  before  Louisiana  was  admitted 
into  the  Union,  and  being  an  inhabitant  at  tlie 
time  of  the  admission,  became  a  citizen  of  tbe 
United  States  by  that  Act;  that  he  was  one  of 
the  inhabitants  contemplated  by  the  Sd  arti- 
cle of  the  Treaty,  which  referred  to  all  the  in- 
habitants embraced  within  the  new  State  on  il> 
admission. 

That  this  is  the  true  construction,  I  have  no 
doubt. 

If  power  existed  to  draw  a  line  at  thirty-sii 
degress  thirty  midutes  north,  so  Congress  had 
equal  power  to  draw  the  line  on  the  thirtietli 
degree — that  is,  due  west  from  the  Citv  of 
New  Orleans — and  to  declare  that  north  of 
that  line  slaveir  should  never  exist.  Sup- 
pose this  had  been  done  before  1813,  wba 
Louisiana  came  into  the  Union,  and  the  ques- 
tion of  infraction  of  the  Treaty  had  then  been 
presented  on  the  present  assumption  of  powR 
to  prohibit  slavery,  who  doubts  what  the  decis- 
ion of  this  court  would  have  been  on  such  sn 
Act  of  Congress;  yet,  the  difference  between  the 
supposed  Ime,  and  that  on  thirty-six  degrees 
thirty  minutes  north,  is  only  in  the  degree  of 
grossness  presented  by  the  lower  line. 

The  Missouri  compromise  line  of  18j!0wm 
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very  ageressive;  It  declared  that  slavery  wag 
abolifibea  forever  tbrougbout  a  country  reach- 
ing from  the  Mississippi  River  to  the  Pacific 
OceaD,  stretching  over  thirty-two  degrees  of 
longitude,  and  twelve  and  a  half  degrees  of  lati- 
tude on  its  eastern  side,  sweeping  over  four 
fifths,  to  say  no  mure,  of  the  original  Province 
of  Louisiana. 

That  the  United  States  Qovemment  stipulat- 
ed in  favor  of  the  inhabitants  to  the  extent 
here  contended  for  has  not  been  seriously  de- 
nied, as  far  as  I  know ;  but  the  argument  is, 
that  Congress  had  authority  to  repeal  the  3d 
article  of  the  Treaty  of  1803,  in  so  far  as  it  se- 
cured the  right  to  hold  slave  property,  in  a  por- 
tion of  the  ceded  teiritory,  leaving  the  right  to 
exist  in  other  parts.  In  other  words,  that  Con- 
gress could  repeal  the  8d  article  entirely,  at 
Its  pleasure.    This  I  deny.  * 

The  compacts  with  North  Carolina  and 
Gteorgia  were  Treaties  also,  and  stood  on  the 
same  footing  of  the  Louisiana  Treaty;  on  tbe 
assumption  of  power  to  repeal  the  one,  it  roust 
have  extended  to  all,  and  Congress  could  have 
excluded  tbe  slaveholder  of  North  Carolina 
from  the  enjoyment  of  his  lands  in  the  Terri- 
tory.now  the  Dtate,of  Tennessee,  where  the  citi- 
zens of  the  mother  State  were  the  principal 
proprietors. 

And  so  in  tbe  case  of  Georgia.  Her  citizens 
could  have  been  refused  tbe  right  to  emigrate 
to  the  MiKsissippi  or  Alabama  Territory,  unless 
they  left  their  most  valuable  and  cherished 
property  behind  them. 

The  Constitution  was  framed  in  reference  to 
facts  then  existing  or  likely  to  arise:  tbe  instru- 
ment looked  to  no  theories  of  government.  In- 
the  vigorous  debates  in  the  Convention,  as  re- 
ported by  Mr.  Madison  and  others,  surrounding 
facts,  and  the  condition  and  necessities  of  tbe 
country,  gave  rise  to  almost  every  provision; 
and  among  those  facts,  it  was  prominently 
true,  that  Congress  dare  not  be  intrusted  with 
power  to  provide  that,  if  North  Carolina  or 
Ueorgia  ceded  her  western  territory,  the  citizens 
of  the  State  (in  either  ca8e)could  be  prohibited, 
at  the  pleasure  of  Congress,  from  removing  to 
their  lands,  then  granted  to  a  large  extent,  in 
the  country  likely  to  be  ceded,  unless  they  left 
their  slaves  behind.  That  such  an  attempt,  in 
the  face  of  a  population  fresh  from  the  war  of 
the  Revolution,  and  then  engaged  in  war  with 
tbe  great  confederacy  of  Indians,  extending 
from  the  mouth  of  tbe  Ohio  to  die  Gulf  of 
Mexico,  would  end  in  open  revolt,  all  intelligent 
men  knew. 

In  view  of  these  facts,  let  us  inquire  how  the 

Suestion  stands  by  the  terms  of  the  Constilu- 
on,  aside  from  the  Treaty.  How  it  stood  in 
public  opinion  when  the  Georgia  cession  was 
made,  in  1802,  is  apparent  from  the  fact  that 
no  guaranty  was  required  by  Georgia  of  the 
United  States  for  the  protection  of  slave  prop- 
erty. Tbe  Federal  Constitution  was  relied  on, 
to  secure  the  rights  of  Georgia  and  her  citizens 
during  the  territorial  condition  of  the  country. 
She  relied  on  the  indisputable  truths,  that  the 
States  were  by  the  Constitution  made  equals  In 
I>olitical  rights,  and  equals  in  the  right  to  par- 
ticipate in  tbe  common  property  of  all  the  States 
united,  and  held  in  trust  fxjr  them.  The  Con- 
stitution having  provided  that  "  Tbe  citizens  of 
each  State  shall  be  entitled  to  all  privileges  and 
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immunities  of  citizens  of  the  several  States," 
the  right  to  enjoy  tbe  territory  as  equals  was 
reserved  to  the  States,  and  to  the  citizens  of  the 
States,  respectively.  The  cited  clause  is  not 
that  citizens  of  the  United  States  shall  have 
equal  privileges  in  the  Territories,  but  the  citi- 
zen of  each  State  shall  come  there  in  right  of 
his  State,  and  enjoy  the  common  property.  He 
secures  bis  equality  through  the  equality  of  his 
State,  by  virtue  of  that  great  fundamental  con- 
dition of  the  Union — the  equality  of  the 
States. 

Congress  cannot  do  indirectly  what  the  Con- 
stitution prohibits  directly.  If  tbe  slaveholder 
is  prohibited  from  going  to  the  Territory  with 
his  slaves,  who  are  parts  of  his  family  in  name 
and  in  fact,  it  will  follow  that  men  owning 
lawful  property  in  their  own  States,  carrying 
with  them  tbe  equality  of  their  State  to  enjoy 
the  common  property,  may  be  fold,  you  cannot 
come  here  with  your  slaves,  and  he  will  be  held 
out  at  the  border.  By  this  subterfuge,  owners 
of  slave  property,  to  tbe  amount  ot  thousands 
of  millions,  might  be  almost  as  effectually  ex- 
cluded from  removing  into  the  Territory  of 
Louisiana  north  of  thirty-six  degrees  thiriy  min- 
utes, as  if  the  law  declared  that  owners  of  slaves, 
as  a  class,  should  be  excluded,  even  if  their 
slaves  were  left  behind. 

Just  as  well  might  Congress  have  said  to 
those  of  the  North,  you  shall  not  introduce  into 
the  territory  south  of  said  line  your  cattle  or 
horses,  as  tbe  country  is  already  overstocked ; 
nor  can  you  introduce  your  tools  of  trade,  or 
machines  as  the  policy  of  Congress  is  to  ervcour- 
aee  the  culture  of  sugar  and  cotton,  south  of 
the  line,  and  so  to  provide  that  the  Northern 
people  shall  manufacture  for  those  of  the  South, 
and  barter  for  tlie  staple  articles  slave  labor  pro- 
duces. And  thus  the  Northern  farmer  and  me- 
chanic would  be  held  out,  as  the  slaveholder 
was  for  thirty  years,  by  the  Missouri  restric- 
tion. 

If  Congress  could  prohibit  one  species  of 
property,  lawful  throughout  Louisiana  when 
It  was  acquired,  and  lawful  in  the  Stale  from 
whence  it  was  brought,  so  Congress  might  ex- 
clude any  or  all  property. 

The  case  before  us  will  illustrate  the  con- 
struction contended  for.  Dr.  Emerson  was  a 
citizen  of  Missouri;  he  had  an  e(]ual  right  to 
go  to  the  Territory  with  every  citizen  of  other 
States.  This  is  undeniable,  as  I  suppose. 
Scott  was  Dr.  Emerson's  lawful  property  in 
Missouri;  he  carried  his  Missouri  title  with 
him;  and  the  precise  question  here  is,  whether 
Congress  had  the  power  to  annul  that  title.  It 
is  idle  to  say,  that  if  Congress  could  not  defeat 
the  title  directly,  that  it  might  be  done  indirect- 
ly, by  drawing  a  narrow  circle  around  the  slave 
population  of  Upper  Louisiana,  and  declaring 
that  if  the  slave  went  beyond  it  be  should  be 
free.  Such  assumption  is  mere  evasion,  and 
entitled  to  no  consideration.  And  it  is  equally 
idle,  to  contend  that  because  Congress  has  ex- 

fress  power  to  regulate  commerce  among  the 
ndian  tribes,  and  to  prohibit  intercourse  with 
the  Indians,  that  therefore  Dr.  Emerson's  title 
might  be  defeated  within  tbe  country  ceded  by 
tbe  Indians  to  the  United  States  as  early  as 
1805,  and  which  embraces  Fort  Snelling.  Am. 
State  Papers,  Vol.  I.,  p.  734.  We  must  meet 
the  question  whether  Congress  had  the  power 
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to  declare  that  a  citizen  of  a  State,  carrying 
witli  bim  liis  equal  rights,  secured^  to  him 
through  his  State,  could  be  stripped  of  bis 
goods  and  slaves,  and  be  deprived  of  any  par- 
ticipation in  the  common  property.  If  this 
be  the  true  meaning  of  the  Constitution,  equal-' 
ity  of  rights  to  enjoy  a  common  country  (equal 
to  a  thousand  miles  square)  may  be  cut  oS  by 
a  geographical  Hue,  and  a  great  portion  of  our 
citizens  excluded  from  it. 

Ingenious,  indirect  evasions  of  the  Constitu- 
tion have  been  at  tempted  and  defeated  hereto- 
fore. In  the  Passenffer  Oase».  7  How.,  283,  the 
attempt  was  made  to  impose  a  tax  on  the 
masters,  crews  and  passengers  of  vessels,  the 
Constitution  having  prohibited  a  tax  on  the 
vessel  itself;  but  this  court  held  the  attempt  to 
be  a  mere  evasion,  and  pronounced  the  tax 
illegal. 

I  admit  that  Virginia  could,  and  lawfully 
did,  prohibit  slavery  northwest  of  the  Ohio,  by 
her  charter  of  cession,  and  that  the  Territory 
was  taken  by  the  United  States  with  this  con- 
dition imposed.  I  also  admit  that  France 
could,  by  the  Treaty  of  1803,  have  prohibited 
slavery  in  any  part  of  the  ceded  Territory,  and 
imposed  it  on  the  United  States  as  a  funda- 
mental condition  of  the  cession,  in  the  mean 
•  time,  till  new  States  were  admitted  into  the 
Union. 

I  concur  with  Judge  Baldwin,  that  federal 
power  is  exercised  over  all  the  territory  within 
the  United  States,  pursuant  to  the  Constitution ; 
and  the  conditions  of  the  cession,  whether  it 
was  a  part  of  the  original  territory  of  a  State  of 
the  Union,  or  of  a  foreign  state,  ceded  by  deed 
or  treaty ;  the  right  of  ine  United  States  in  or 
over  it  depends  on  the  contract  of  cession, 
which  operates  to  incorporate  as  well  the 
territory  as  its  inhabitants  into  the  Union. 

Baldwin's  Constitutional  Views,  84. 

My  opinion  is,  that  the  8d  article  of  the 
Treaty  of  1808,  ceding  Louisiana  to  the  United 
States,  stands  protected  by  the  Constitution, 
and  cannot  be  repealed  by  Congress. 

And.  secondly,  that  the  Act  of  1820.  known 
as  the  Missouri  Compromise,  violates  the  most 
leading  feature  of  the  Constitution — a  feature 
on  which  the  Union  depends,  and  which 
secures  to  the  respective  States  and  their  citi- 
zens an  entire  equality  of  rights,  privileges  and 
immunities. 

On  these  grounds,  I  hold  the  Compromise 
Act  to  have  been  void ;  and  consequently,  that 
the  plaintiff,  Scott,  can  claim  no  benefit  under 
it. 

For  the  reasons  above  stated,  I  concur  with 
my  trother  judges  that  the  plaintiff,  Scott,  is  a 
slave,  and  was  so  when  this  suit  was  brought. 

Mr.  Juiliee  McLean,  dissenting: 

This  case  is  before  us  on  a  writ  of  error  from 
the  Circuit  Court  for  the  District  of  Missouri. 

An  action  of  trespass  was  brought,  which 
charges  the  defendant  with  an  assault  and  im- 
prisonment of  the  plaintiff,  and  also  of  Harriet 
Scott,  his  wife,  Eliza  and  Lizzie,  his  two 
children,  on  the  ground  that  they  were  his 
slaves,  which  was  without  right  on  bis  part, 
and  against  law. 

The  defendant  filed  a  plea  in  abatement, 
"that  said  causes  of  action,  and  each  and  every 
of  them,  if  any  such  accrued  to  the  said  Dred 
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Scott  accrued  out  of  the  jurisdictitm  of  this 
court,  and  exclusively  within  the  jurisdiction 
of  the  courts  of  the  State  of  Missouri,  for  that, 
to  wit:  said  plaintiff.  Dred  Scott,  is  not  a 
citizen  of  the  State  of  Missouri,  as  alleged  in 
his  declaration,  because  he  is  a  negro  of  African 
descent,  his 'ancestors  were  of  pure  African 
blood;  and  were  brought  into  this  country  and 
sold  as  negro  slaves;  and  this  the  said  Sandford 
is  ready  to  verify ;  wherefore  he  prays  judg- 
ment whether  the  couri  can  or  will  take  further 
cognizance  of  the  action  aforesaid." 

To  this  a  demurrer  was  filed,  which,  on 
argument,  was  sustained  by  the  court,  the  plea 
in  abatement  l)eiDg  held  insufficient;  the 
defendant  was  ruled  to  plead  over.  Under  this 
rule  he  pleaded:  1.  Not  guilty;  2.  That  Dred 
Scott  was  a  negro  slave,  the  property  of  the 
defendant;  and  8.  That  Harriet,  the  wife,  and 
Eliza  and  Lizzie,  the  daughters  of  the  plaintiff, 
were  the  lawful  slaves  of  the  defendant. 

Issue  was  joined  on  the  first  plea,  and  repli- 
cations of  M  injuria  were  filed  to  the  other 
pleas. 

The  parties  agreed  to  the  following  facts :  in 
the  year  1834,  the  plaintiff  was  a  negro  slave 
belonging  to  Dr.  Emerson,  who  was  a  surgeon 
in  the  Amy  of  the  United  States.  In  that  year. 
Dr.  Emerson  took  the  plaintiff  from  th6  State 
of  Missouri  to  the  post  of  Rock  Island,  in  the 
State  of  Illinois,  and  held  him  there  as  a  slave 
until  the  month  of  April  ur  May,  1886.  At  the 
time  last  mentioned.  Dr.  Emerson  removed  the 
plaintiff  from  Rock  Island  to  the  military  poet 
at  Fort  Suelling,  situate  on  the  west  bank  of 
the  Mississippi  Kiver,  in  the  Territory  known 
as  Upper  Louisiana,  acquired  by  the  United 
States  of  France,  and  situate  north  of  laUtude 
tberty-six  degrees  thirty  mintutes  north,  and 
north  of  the  State  of  Missouri.  Dr.  Emerson 
held  the  plaintiff  in  slavery,  at  Fort  Snelling, 
from  the  last- mentioned  date  until  the  yeor 
1888. 

In  the  year  1885,  Harriet,  who  is  named  in 
the  second  count  of  the  plaintiff's  declaration, 
was  the  negro  slave  of  Major  Taliaferro,  who 
belonged  to  the  Araiy  of  the  United  States.  In 
that  year.  Major  Taliaferro  took  Harriet  to 
Fort  Snelling,  a  military  post  situated  as  here- 
inbefore stated,  and  kept  her  there  as  a  slave 
until  the  vear  1836,  and  then  sold  and  delivered 
her  as  a  slave,  at  Fort  Snelling,  unto  Dr.  Emer- 
son, who  held  her  in  slavety.at  that  plaoe,until 
the  year  1838. 

In  the  year  1886,  the  plaintiff  and  Harriet 
were  married  at  Fort  Snelling,  with  the  con- 
sent of  Dr.  Emerson,  who  claimed  to  be  their 
master  and  owner.  Eliza  and  Lizzie,  named 
in  the  third  count  of  the  plaintiff's  declaration, 
are  the  fruit  of  that  marriage.  Eliza  is  about 
fourteen  years  old,  and  was  born  on  board  the 
steamboat  Gipsey,  north  of  the  north  line  of 
the  State  of  Missouri,  and  upon  the  River  Miss- 
issippi. Lizzie  is  aliout  seven  years  old,  and 
was  bom  in  the  State  of  Missouri,  at  the 
military  post  called  .lefferson  Barracks. 

In  the  year  1838,  Dr.  Emerson  removed  the 
plaintiff  and  said  Harriet  and  their  daughter 
Eliza  from  Fort  Snelling  to  the  Sute  of  Mis- 
souri, where  they  have  ever  since  resided. 

Before  the  commencement  of  the  suit.  Dr. 
Emerson  sold  and  conveyed  the  plaintiff. 
Harriet,  Eliza  and  Lizzie,  to  the  defendant,  as 
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-slaves,  and  he  has  ever  since  claimed  to  hold 
them  as  slaves. 

At  the  times  mentioned  in  the  plaintiff's 
-declaration,  the  defendant,  claiming  to  be  the 
owner,  lud  his  hands  upon  said  plaintiff,  Har- 
riet, Eliza  and  Lizzie,  and  imprisoned  them; 
<loing  in  this  respect,  however,  no  more  than 
he  might  lawfully  do,  if  they  were  of  right  his 
slaves  at  such  times. 

In  the  first  place,  the  plea  to  the  jurisdiction 
is  not  before  us,  on  this  writ  of  error.  A  de- 
murrer to  the  plea  was  sustained,  which  ruled 
the  plea  bad,  and  the  defendant,  on  leave, 
pleaaed  over. 

The  decision  on  the  demurrer  was  in  favor  of 
the  plaintiff;  and  as  the  plaintiff  prosecutes 
this  writ  of  error,  he  does  not  complain  of  the 
-decision  on  the  demurrer.  The  defendant 
mieht  have  complained  of  this  decision,  as 
against  him,  and  have  prosecuted  a  writ  of 
-error,  to  reverse  it.  But  as  the  case,  under  the 
instruction  of  the  court  to  the  Jury,  was  de- 
cided in  his  favor,  of  course  he  had  no  ground 
of  complaint. 

But  It  is  said,  if  the  court,  on  looking  at  the 
record,  shall  clearly  perceive  that  the  Circuit 
Court  had  no  jurisdlctioD,  it  is  a  ground  for  the 
dismissal  of  the  case.  This  may  be  character- 
ized as  rather  a  sharp  practice,  aad  one  which 
seldom,  if  ever,  occurs.  No  case  was  cited  in 
the  argument  as  authority,  and  not  a  single  case 
TCCcisely  in  point  is  recollected  in  our  reports. 
The  pleadings  do  not  show  a  want  of  jurisdic- 
tion. This  want  of  jurisdiction  can  only  be 
ascertained  by  a  judgment  on  the  demurrer  to 
the  special  plea.  No  such  case,  it  is  believed, 
can  be  cited.  Bat  if  this  rule  of  practice  is  to 
be  applied  in  this  case,  and  the  plaintiff  in  error 
is  required  to  answer  and  maintain  as  well  the 
points  ruled  in  his  favor,  as  to  show  the  error 
of  those  ruled  against  him,  he  has  more  than 
an  ordinary  duty  to  perform.  Under  such  cir- 
cumstances, the  want  of  jurisdiction  in  the 
Circuit  Court  must  be  so  clear  as  not  to  admit 
of  doubt.  Now,  the  plea  which  raises  the  ques- 
tion of  jurisdiction,  in  my  judgment,  is  rad- 
ically defective.  The  gravamen  of  the  plea  is 
this:  "  That  the  plaintiff  is  a  negro  of  African 
descent,  his  ancestors  being  of  pure  African 
blood,  and  were  brought  into  this  country,  and 
sold  as  negro  slaves." 

There  is  no  averment  in  this  plea  which  shows 
or  conduces  to  show  an  inability  in  the  plaintiff 
to  sue  in  the  Circuit  Court.  It  does  not  allege 
that  the  plaintiff  had  his  domicil  in  any  other 
State,  nor  that  he  is  not  a  free  man  in  Missouri. 
He  Is  averred  to  have  hbd  a  negro  ancestry,  but 
this  does  not  show  that  he  is  not  a  citizen  of 
Missouri,  within  the  meaning  of,  the  Act  of 
Congress  authorizing  him  to  sue  in  the  Circuit 
Court.  It  has  never  been  held  necessary,  to 
constitute  a  citizen  within  the  Act,  that  he 
should  have  the  qualifications  of  an  elector. 
Females  and  minors  may  sue  in  the  Federal 
courts,  and  so  may  any  individual  who  has  a 
permanent  domicil  in  the  State  under  whose 
laws  his  rights  are  protected,  and  to  which  he 
owes  aHegiance. 

Being  born  under  our  Constitution  and  laws, 
no  naturalization  is  required,  as  one  of  foreign 
birth,  to  make  him  a  citizen.  The  most  gen- 
eral and  appropriate  definition  of  the  term  ' '  citi- 
zen" is  "a  freeman."  Being  a  freeman,  and 
dee  19  How.  U.  S..  Book  16. 


having  hiadomicil  in  a  State  different  from  that 
of  the  defendant,  he  is  a  citizen  within  the  Act 
of  Congress,  and  the  courts  of  the  Union  are 
open  to  him. 

It  has  often  been  held,  that  the  jurisdiction, 
as  regards  parties,  can  only  be  exercised  between 
citizens  of  different  States,  and  that  a  mere  resi- 
dence is  not  sufficient ;  but  this  has  been  said  to 
distinguish  a  temporary  from  a  permanent  resi- 
dence. 

To  constitute  a  good  plea  to  the  jurisdiction, 
it  must  negative  those  qualities  and  rights  which 
enable  an  individual  to  sue  in  the  Federal  courts. 
This  has  not  been  done;  and  on  this  ground  the 
plea  was  defective,  and  the  demurrer  was  prop- 
erly sustained.  No  implication  can  aid  a  plea 
in  abatement  or  in  bar;  it  must  be  complete 
in  itself;  the  facts  stated,  if  true,  must  abate  or 
bar  the  right  of  the  plaintiff  to  sue.  This  is 
not  the  character  of  the  above  pica.  The  facts 
stated,  if  admitted,  are  not  inconsistent  with 
other  facts,  which  may  be  presumed,  and 
which  bring  the  plaintiff  within  the  Act  of 
Congress. 

The  pleader  has  not  the  boldness  to  allege 
that  the  plaintiff  is  a  slave,  as  that  would 
assume  against  him  the  matter  in  controversy, 
and  embrace  the  entire  merits  ol  the  case  in  a 
plea  to  the  jurisdiction.  But  beyond  the  facts 
set  out  in  the  plea,  the  court,  to  sustain  it,  must 
assume  the  plaintiff  to  be  a  slave,  which  is  de- 
cisive on  the  merits.  This  is  a  short  and  an 
effectual  mode  of  deciding  the  cause;  but  I  am 
yet  to  learn  that  it  is  sanctioned  by  any  known 
rule  of  pleading. 

The  defendant's  counsel  complain,  that  if 
the  court  .take  jurisdiction  on  the  ground  that 
the  plaintiff  is  free,  the  assumption  is  against 
the  right  of  the  master.  This  argument  is 
easily  answered.  In  the  first  place,  the  plea 
does  not  show  him  to  be  a  slave;  it  does  not 
follow  that  a  man  is  not  free  whose  ancestors 
were  slaves.  The  reports  of  the  Supreme  Court 
of  Missouri  show  that  this  assumption  has  many 
exceptions;  and  there  is  no  averment  in  the 
plea  that  the  plaintiff  is  not  within  them. 

By  all  the  rules  of  pleading,  this  is  a  fatal 
defect  in  the  plea.  If  there  be  doubt,  what 
rule  of  construction  has  been  established  in  the 
slave  Statest  In  Jacob  v.  Sharp,  Meigs'  Tenn.. 
114,  the  court  held,  when  there  was  doubt 
as  to  the  construction  of  a  will  which  emanci- 
pated a  slave,  "  it  must  be  construed  to  be  sub- 
ordinate to  the  higher  and  more  important 
right  of  freedom." 

No  injustice  can  result  to  the  master,  from 
an  exercise  of  jurisdiction  in  this  cause.  Such 
a  decision  does  not  in  any  degree  affect  the 
merits  of  the  case;  it  only  enables  the  plaintiff 
to  assert  his  claims  to  fre^om  before  this  tri 
bunal.  If  the  jurisdiction  be  ruled  a^nst 
him,  on  the  ground  that  he  is  a  slave,  it  is  de- 
cisive of  his  fate. 

It  has  been  argued  that,  if  a  colored  person 
be  made  a  citizen  of  a  State,  he  cannot  sue  in 
the  Federal  court.  The  Constitution  declares 
that  federal  jurisdiction  "may  be  exercised 
between  citizens  of  different  States,"  and  the 
same  is  provided  in  the  Act  of  1789.  The 
above  argument  is  properly  met,by  saying  that 
the  Constitution  was  intended  to  be  a  practical 
instrument;  and  where  its  language  is  too  plain 
to  be  misunderstood,  the  argument  ends.' 
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In  Chirac  v.  C/arrt*.  3  Wheat.,  ajl  (16.  U. 
S.).  this  court  says:  "That  the  power  of  nat- 
uralization is  exclusively  in  Congress  does  not 
seem  to  be,  and  certainly  ought  not  to  be,  con- 
troverted." No  person  can  legally  be  made  a 
citizen  of  a  State,  and  consequently  a  citizen  of 
the  United  States,  of  foreign  birth,  unless  he 
be  naturalized  under  the  Acts  of  Congress. 
Congress  has  power  "to  establish  a  uniform 
rule  of  naturalization." 

It  is  a  power  which  belongs  exclusively  to 
Congress,  as  intimately  connected  with  our  fed- 
eral relations.  A  State  may  authorize  foreign- 
ers to  hold  real  estate  within  its  jurisdiction, 
but  it  has  no  power  to  naturalize  foreigners, 
and  give  them  the  rights  of  citizens.  Such  a 
right  is  opposed  to  the  Acts  of  Congress  on  the 
subject  of  naturalization,  and  subversive  of  the 
federal  powers.  I  regret  that  any  countenance 
should  be  given  from  this  bench  to  a  practice 
like  this  in  some  of  the  States,  which  has  no 
warrant  in  the  Constitution. 

In  the  argument,  it  was  said  that  a  colored 
citizen  would  not  be  an  agreeable  member  of 
society.  This  is  more  a  matter  of  taste  than  of 
law.  Several  of  the  States  "have  admitted  per- 
sons of  color  to  the  right  of  suffrage,  and  in 
this  view  have  recognized  them  as  citizens;  and 
this  has  been  done  in  the  slave  as  well  as  the 
free  States.  On  the  question  of  citizenship,  it 
must  be  admitted  that  we  have  not  been  very 
fastidious.  Under  the  late  Treaty  with  Mexico, 
we  have  made  citizens  of  all  grades,  combina- 
nations,  and  colors.  The  same  was  done  in  the 
admission  of  Louisiana  and  Florida.  Xo  one 
ever  doubted,  and  no  court  ever  held,  that  the 
people  of  these  Territories  did  not  become  citi- 
zens under  the  Treaty.  They  have  exercised 
all  the  rights  of  citizens,  without  being  natural- 
ized under  the  Acts  of  Congress. 

There  are  several  important  principles  in- 
volved in  this  case,  which  have  been  argued, 
and  which  may  be  considered  under  the  fol- 
lowing heads : 

1.  The  locality  of  slavery,  as  settled  by  this 
court  and  the  courts  of  the  Slates. 

2.  The  relation  which  the  Federal  Ck)vem- 
ment  tiears  to  slavery  in  the  States. 

8.  The  power  of  Congress  to  establish  terri- 
torial governments,  and  to  prohibit  the  intro- 
duction of  slavery  therein. 

4.  The  effect  of  taking  slaves  ixAo  a  new 
State  or  Territory,  and  so  holding  them,  where 
slaveiT  is  prohibited. 

5.  Whether  the  return  of  a  slave  under  the 
control  of  his  master,  after  being  entitled  to  his 
freedom,  reduces  him  to  his  former  condition. 

6.  Are  the  decisions  of  the  Supreme  Court 
of  Mistouri,  on  the  questions  before  us,  bind- 
ing on  this  court,  within  the  rule  adopted? 

In  the  course  of  my  judicial  duties,  I  have 
had  occasion  to  consider  and  decide  several  of 
the  al)ove  points. 

I.  A.S  to  the  locality  of  slavery.  The  civil 
law  throughout  the  Continent  of  Europe,  it  is 
believed,  without  an  exception,  is,  that  slaveir 
can  exist  only  within  the  territory  where  it  is 
established;  and  that,  if  a  slave  escapes,  or  is 
carried  beyond  such  territory,  his  master  can- 
not reclaim  him,  nnleas  by  virtue  of  some  ex- 
press stipulations. 

Grotius,  lib.  2,  chap.  15,  5,  1;  lib.  10,  chap. 
10.  2,  1 ;  Wicqueposts  Ambassador,  lib.  1,  p. 
764 


'  41-S;  4  Martin,  38-5;  case  of  Tlu  Creole  in  the 
{  House  of  Lords.  1842;  I  Phillimore  on  Into-- 
'  national  Law,  816,  885. 

There  is  no  nation  in  Europe  which  consid- 
ers itself  bound  to  return  to  his  master  a  fuei- 
tive  slave,  under  the  civil  law  or  the  law  of  na- 
tions. On  the  contrary,  the  slave  is  lield  to  be 
free  where  there  is  no  treaty  obligation,  or  com- 
pact in  some  other  form,  to  return  him  to  his 
master.  The  Roman  law  did  not  allow  free- 
dom to  be  sold.  An  ambassador  or  any  other 
public  functionary  could  not  take  a  Rlave  to 
France,.Spain.  or  any  other  country  of  Europe, 
without  emancipating  him.  A  number  of  slaves 
escaped  from  a  Florida  plantatian,  and  were 
received  on  board  of  ship  by  Admiral  Coch- 
rane. By  the  King's  Bench,  they  were  held  to 
be  free.     2  B.  &  C.  440.   " 

In  the  great  and  leading  case  of  Pr^  v.  7%e 
Slate  of  Pennsylvania,  16  Pel.,  694  (41  U.  8.), 
this  court  say  that,  by  the  genera]  law  of 
nations,  no  nation  is  bound  to  recognize  the 
state  of  slavery,  as  found  within  its  territorial 
dominions,  where  it  is  in  opposition  to  its  own 
policy  and  institutions,  in  favor  of  the  subjects 
of  other  nations  where  slavery  is  organized.  If 
it  does  it,  it  is  as  a  matter  of  pomily,  and  not 
as  a  matter  of  international  right  The  state 
of  slavery  is  deemed  to  be  a  mere  municipal 
regulation,  founded  upon  and  limited  to  the 
rauge  of  the  territorial  laws.  This  was  fully 
recognized  in  8omer»etfii  case,  Lafft's  Rep.,  1 
(20  Howell's  State  Trials,  79),  which  waa  de- 
cided before  the  American  Revolution. 

There  was  some  contrariety  of  opinion  among 
the  judges  on  certain  points  ruled  in  Prigg't 
case,  but  there  was  none  in  regard  to  the  great 
principle,  that  slavery  is  limitra  to  the  range  of 
the  laws  under  which  it  is  sanctioned. 

No  case  in  England  appears  to  have  been 
more  thoroughly exarainea  than  that  of  Somer- 
eett.  The  judgment  pronounced  by  Lord  Mans- 
field was  the  judgment  of  the  Court  of  King's 
Bench.  The  cause  was  argued  at  great  lengu, 
and  with  great  ability,  by  Hargrave  and  otfaera, 
who  stood  among  the  most  eminent  counsel  in 
England.  It  was  held  under  advisement  from 
term  to  term,  and  a  due  sense  of  its  impor- 
tance was  felt  and  expressed  by  the  Bench. 

In  giving  the  opinion  of  the  court.  Lord 
Mansfield  said: 

'*  The  state  of  slavery  is  of  such  a  nature 
that  it  is  incapable  of  being  introduced  on  any 
reasons,  moral  or  political,  but  only  by  positive 
law,  which  preserves  its  force  long  after  tlie 
reasons),  occasion,  and  time  itself,  from  whence 
it  was  created,  is  erased  from  the  memory ;  it  Is 
of  a  nature  that  nothing  can  be  suffered  to  sup- 
port it  but  ppsitive  law." 

He  referred  to  the  contrary  opinion  of  Lord 
Hardwicke,  in  October,  1749,  as  Chancellor: 
"That  he  and  Lord  Talbot,  when  Attorney 
and  Solicitor- General,  were  of  opinion  that  no 
such  claim,  as  here  presented,  for  freedom,  w«s 
valid." 

The  weight  of  this  decision  is  sought  to  be 
impaired,  from  the  terms  in  which  it  was  de- 
scribed by  the  exuberant  imagination  of  Car- 
ran.  The  words  of  Lord  Mansfield,  in  giving 
the  opinion  of  the  court,  were  such  as  were  fit 
to  t>e  used  by  a  great  judge,  in  a  most  important 
case.  If  is  a  sufficient  answer  to  all  objections 
to  that  judgment,  that  it  was  pronounood  be- 
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fore  the  Revolution,  and  that  it  was  coasidered 
by  this  court  as  the  highest  authority.  For  near 
a  century,  the  decision  in  Smnersetfs  case  has 
remained  tlie  law  of  England.  The  case  of  TTie 
SlaM  Grace,  decided  by  Lord  Stowell  in  1827, 
does  not,  as  has  been  supposed,  overrule  the 
judement  of  Lord  Mansfield.  Lord  Stowell 
held  that,  during  the  residence  of  the  slave  in 
England,  "  No  dominion,  auihurity,  or  coer- 
cion, CHn  be  exercised  over  him."  Under  an- 
other bead,  I  shall  have  occasion  to  examine 
the  opinion  in  the  case  of  Cfrace. 

To  the  position,  that  slavery  can  only  exist 
except  under  the  authority  of  law,  it  is  ob- 
jected, that  in  few  if  in  any  instances  has  it 
been  established  by.  statutory  enactment.  This 
is  no  answer  to  the  doctrine  laid  down  by  the 
court.  Almost  all  the  principles  of  the  common 
law  had  their  foundation  in  usage.  Slavery 
was  introduced  into  the  Colonies  of  this  coun- 
try by  Oreat  Britain  at  an  early  period  of  their 
history,  and  it  was  protected  and  cherished, 
until  It  iKJcame  incorporated  into  the  colonial 
policy.  It  is  immaterial  whether  a  system  of 
slavery  was  introduced  by  express  law,  or 
otherwise,  if  it  have  the  authority  of  law. 
The  is  no  slave  state  where  the  institution  is 
not  recognizeft  and  protected  by  statutory  en- 
actments and  judicial  decisions.  Slaves  are 
made  prot>erty  by  the  laws  of  the  slave  States. 
and  as  such  are  liable  to  the  claims  of  cred- 
itors; they  descend  to  heirs,  are  taxed,  and  in 
the  South  they  are  a  subject  of  commerce. 

In  the  case  of  Rankin  v.  Lj/dia,  2  A.  K. 
Marsh.,  467,  Judge  Mills,  speaking  for  the 
Court  of  Appeals  of  Kentucky,  says :  "In  de- 
ciding the  question  (of  slavery),  we  disclaim  the 
influence  of  the  general  principles  of  liberty, 
which  we  all  admire,  and  conceive  it  ought  to 
be  decided  by  the  law  as  it  is,  and  not  as  it 
,  ought  to  be.  Slavery  is  sanctioned  by  the  laws 
of  this  State,  and  the  right  to  hold  slaves  un- 
der our  munici^t  regulations  is  unquestion- 
able. But  we  view  this  asA  right  existing  by 
positive  law  of  a  municipaPcharacter,  without 
foundation  in  the  law  of  nature,  or  the  unwrit- 
ten and  common  law." 

I  will  now  consider  the  relation  which  the 
Federal  Government  bears  to  slavery  in  the 
States: 

SlaveiT  Is  emphatically  a  state  institution. 
In  the  9th  section  of  the  1st  article  of  the 
Constitution,  it  is  provided  "that  the  migra- 
tion or  importation  of  such  persons  as  any  of 
the  States  now  existing  shall  think  proper  to 
adm^t,  shall  not  be  pronibited  by  the  Congress 
prior  to  the  year  1808,  but  a  tax  or  duty  may 
be  imposed  on  such  importation,  not  exceeding 
ten  dollars  for  each  person." 

In  the  Convention,  it  was  proposed  by  a 
committee  of  eleven  to  limit  the  importation  of 
slaves  to  the  year  1800,  when  Mr.  Pinckney 
moved  to  extend  the  time  to  the  year  1808. 
This  motion  was  carried — New  Hampshire, 
Massachusetts,  Connecticut,  Maryland,  North 
Carolina,  South  Carolina  and  Georgia  voting 
in  the  aflSrmative;  and  New  Jersey,  PennsyP 
vania  and  Virginia,  in  the  negative.  In  oppo- 
sition to  the  motion,  Mr.  Madison  said: 
"  Twenty  years  will  produce  all  the  mischief 
that  can  be  apprehended  from  the  liberty  to 
import  slaves ;  so  long  a  term  will  be  more  dis- 
honorable to  the  American  character  than  to 
See  19  How. 


say  nothing  about  it  in  the  Constitution. "  Madi- 
son Papers. 

The  provision  in  regard  to  the  slave  trade  shows 
clearly  that  Congress  considered  slavery  a  state 
institution,  to  be  continued  and  regulated  by 
its  individual  sovereignty;  and  to  conciliate 
that  interest,  the  slave  trade  was  continued 
twenty  years,  not  as  a  general  measure,  but  for 
the  "benefit  of  such  States  as  shall  think  prop- 
er to  encourage  It." 

In  the  case  of  Orot«>\.  Slaughter,  15 Pet., 
449  (40  U.  S.)  Messrs.  Clay  and  Webster 
contended  that,  under  the  commercial  power, 
Congress  had  a  right  to  regulate  the  slave 
trade  among  the  several  States,  but  the  court 
held  that  Congress  had  no  power  to  interfere 
with  slavery  as  it  exists  in  the  States,  or  to  reg- 
ulate what  is  called  the  slave  trade  among 
them.  If  this  trade  were  subject  to  the  com- 
mercial power,  it  would  follow  that  Congress 
could  abolish  or  establish  slavery  in  every 
State  of  the  Union. 

The  only  connection  which  the  Federal  Gov- 
ernment holds  with  slaves  in  a  State,  artes  from 
that  provision  of  the  Constitution  which  de- 
clares that  "  No  person  held  to  service  in  one 
State,  under  the  laws  thereof,  escaping  into 
another,  shall,  in  consequence  of  any  law  or 
regulation  therein,  be  discharged  from  such 
service  or  labor,  but  shall  be  delivered  up,  on 
claim  of  the  party  to  whom  such  service  or 
labor  may  be  due. 

This  being  a  fundamental  law  of  the  Federal 
Government,  it  rests  mainly  for  its  execution, 
as  has  iieen  held,  on  the  judicial  power  of 
the  Union:  and  so  far  as  the  rendition  of  fu^- 
tives  from  labor  has  become  a  subject  of  judi- 
cial action,  the  federal  obligation  has  been 
faithfully  discharged. 

In  the  formation  of  the  Federal  Cionstitution, 
care  was  taken  to  confer  no  power  on  the  Fed- 
eral Government,to  interfere  with  this  institu- 
tion in  the  States.  In  the  provision  respecting 
the  slave  trade,  in  fixing  the  ratio  of  represen- 
tation, and  providing  for  the  reclamation  of 
fugitives  from  labor,  slaves  were  referred  to  as 
persons,  and  in  no  other  respect  are  they  con- 
sidered in  the  Constitution. 

We  need  not  refer  to  the  mercenary  spirit 
which  introduced  the  infamous  traffic  in  slaves, 
to  show  the  degradation  of  negro  slavery  in 
our  country.  This  system  was  imposed  upon 
our  colonial  settlements  by  the  mother  coun- 
try, and  it  is  due  to  truth  to  say  that  the  com- 
mercial Colonies  and  States  were  chiefly  engu^ 
in  the  traffic.  But  we  know  as  a  historical 
fact,  that  James  Madison,  that  great  and  good 
man,  a  leading  member  in  the  Federal  Conven- 
tion, was  solicitous  to  guard  the  language  of 
that  instrument  so  as  not  to  convey  the  idea 
that  there  could  be  property  in  man. 

I  prefer  the  lights  of  Madbon,  Hamilton,  and 
Jay,  as  a  means  of  construing  the  Constitution 
in  all  its  bearings,  rather  than  to  look  l>ehind 
that  period,  into  a  traffic  which  is  now  declared 
to  be  piracy,  and  punished  with  death  by 
Christian  nations.  I  do  not  like  to  draw  the 
sources  of  our  domestic  relations  from  so  dark 
a  ground.  Our  independence  was  a  great 
epoch  in  the  history  ot  freedom ;  and  while  1 
admit  the  government  was  not  made  especially 
for.  the  colored  race,  yet  many  of  them  were 
citizens  of  the  New  England  States,  and  exer- 
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cised  the  richu  of  sufferage  when  the  Constitu- 
tion  was  adopted,  and  it  was  not  doubted  by 
any  intelliKent  person  that  its  tendencies  would 
greatly  ameliorate  their  condition. 

Many  of  the  States,  on  the  adoption  of  the 
Constitution,  or  shortly  afterward,  took  meas 
ures  to  abolish  slarery  within  their  respective 
jurisdictions;  and  it  is  a  well-known  fact  that 
a  belief  was  cherished  by  the  leading  men. 
South  as  well  as  North,  that  the  institution  of 
slavery  would  gradually  decline,  until  it  would 
become  extinct.  The  increased  value  of  slave 
labor,  in  the  culture  of  cotton  and  sugar,  pre- 
vented the  realization  of  this  expectation. 
Like  all  other  communities  and  states,  the 
South  were  influenced  by  what  they  considered 
to  be  their  own  interests. 

But  if  we  are  to  turn  our  attention  to  the 
dark  ages  of  the  world,  why  confine  our  view 
to  colored  slavery?  On  the  same  principles 
white  men  were  made  slaves.  All  slavery  has 
its  origin  in  power,  and  is  against  right. 

The  power  of  Congress  to  establish  territo- 
rial governments,  and  to  prohibit  the  introduc- 
tion of  slavery  therein,  is  the  next  point  to  be 
considered. 

After  the  cession  of  western  territory  by 
Virginia  and  other  States,  to  the  United  States, 
the  public  attention  was  directed  to  the  best 
mode  of  disposing  of  it  for  the  general  benefit. 

While  in  attendance  on  the  Federal  Conven- 
tion, Mr.  Madison,  in  a  letter  to  Edmund  Ran- 
dolph, dated  the  22d  April,  1787,  says:  "  Con- 
gress are  deliberating  on  the  plan  most  eligible 
for  disposing  of  the  western  territory  not  yet 
surveyed.  Some  alteration  will  probably  be 
made'in  the  ordinance  on  that  subject."  And 
in  the  same  letter  he  says:  "  The  inhabitants 
of  the  Illinois  complain  of  the  land  jobbers, 
i&c.,  who  are  purchasing  titles  among  them. 
Those  of  St.  Vincent's  complain  of  the  defect- 
ive criminal  and  civil  justice  among  them,  as 
well  as  of  military  protection."  And  on  the 
next  day  he  writes  to  Mr.  Jefferson:  "The 
government  of  the  settlements  on  the  Illinois 
and  Wabash  is  a  subject  very  perplexing  in 
itself,  and  rendered  more  so  by  our  ignorance 
of  the  many  circumstances  on  which  a  right 
judgment  depends.  The  inhabitants  at  those 
places  claim  protection  against  the  savages, 
and  some  provision  for  botn  civil  and  criminal 
justice." 

In  May,  1787,  Mr.  Edmund  Randolph  sub- 
mitted to  the  Federal  Convention  certain  prop- 
ositions, as  the  basis  of  a  Federal  €k>vernment, 
among  wliich  was  the  following: 

"  I^solved,  that  provision  ought  to  be  made 
for  the  admission  of  States  lawfully  aris- 
ing within  the  limits  of  the  United  States, 
whether  from  a  voluntary  junction  of  govern- 
ment and  territory  or  otherwise,  with  the  con- 
sent of  a  number  of  voices  in  the  National 
Legislature  less  than  the  whole." 

Afterward.  Mr.  Madison  submitted  to  the 
Convention,  in  order  to  be  referred  to  the  com- 
mittee of  detail,  the  following  powers,  as  prop- 
er to  be  added  to  those  of  general  legislation : 

"To  dispose  of  the  unappropriated  lands  of 
the  United  States.  To  institute  temporary  gov- 
ernments for  new  States  arising  therein.  To 
regulate  affairs  with  the  Indians,  as  well  within 
as  without  the  limits  of  the  United  States." 

Other  propositions  were   made  in-  reference 
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to  the  same  subjects,  which  it  would  be  tedi- 
ous to  enumerate.  Mr.  Qouvemeur  Morris  pro- 
posed the  following: 

"The  Legislature  shall  have  power  to  dis- 
pose of  and  make  all  needful  rules  and  regula- 
tions respecting  the  territory  or  other  property 
belonging  to  the  United  States;  and  nothing  in 
this  Constitution  contained  shall  be  so  cod- 
strued  as  to  prejudice  any  claims  either  of  the 
United  States  or  of  any  particular  State." 

This  was  adopted  as  a  part  of  the  Constitu- 
tion, with  two  verbal  alterations — Congress 
was  substituted  for  Legislature,  and  the  word 
"  either"  was  stricken  out. 

In  the  organization  of  the  new  government, 
but  little  revenue  for  a  series  of  years  was  ex- 
pected from  commerce.  The  public  lands  were 
considered  as  the  principal  rescource  of  the 
country  for  the  pavment  of  the  Revolutionary 
debt.  Direct  taxation  was  the  means  relied  on 
to  pay  the  current  expenses  of  the  government. 
The  short  period  that  occurred  between  the 
cession  of  western  lands  to  the  Federal  Govern- 
ment by  Virginia  and  other  States,  and  the 
adoption  of  the  Constitution,  was  sufiicient  to 
show  the  necessity  of  a  proper  land  system  and 
a  temporary  government.  This  was  clearly 
seen  by  propositions  and  remarks  in  the  Federal 
Convention,  some  of  which  are  above  cited,  by 
the  passage  of  the  Ordinance  of  1787,  and  tlie 
adoption  of  that  instrument  by  Congress,  un- 
der the  Constitution,  which  gave  to  it  validity. 

It  will  be  recollected  that  the  deed  of  cession 
of  western  territory  was  made  to  the  United 
States  by  Virginia  in  1784,  and  that  it  required 
the  territory  ceded  to  be  laid  out  into  States, 
that  the  land  should  be  disposed  of  for  the 
common  benefit  of  the  States,  and  that  all 
right,  title,  and  claim,  as  well  of  soil  as  of  juris- 
diction, were  ceded :  and  this  was  the  form  of 
cession  from  other  States. 

On  the  13th  of  July,  the  Ordinance  of  1787 
was  passed,  "for  the  government  of  the  United 
States  territory  no||hwest  of  the  River  Ohio." 
with  but  one  dissenting  vote.  This  instrument 
provided  there  should  be  organized  in  the  ter- 
ritory not  less  than  three,  nor  more  than  five. 
States,  designating  their  boundaries.  It  was 
passed  while  the  Federal  Convention  was  in 
session,  about  two  months  before  the  Constitu- 
tion was  adopted  by  the  C^onvention.  The 
members  of  the  Convention  must,  therefore, 
have  been  well  acquainted  with  the  provisions 
of  the  Ordinance.  It  provided  for  a  temporary 
government,  as  initiatory  to  the  formation  of 
state  governments.  Slavery  was  prohibitad  in 
the  territory. 

Can  anyone  suppose  that  the  eminent  men  of 
the  Federal  Convention  could  have  overlooked 
or  neglected  a  matter  so  vitally  important  to 
the  country,  in  the  organization  of  temporary 
governments  for  the  vast  territory  northwest 
of  the  River  Ohio?  In  the  3d  section  of  the 
4th  article  of  the  Constitution,  they  did  make 
provision  for  the  admission  of  new  States,  the 
sale  of  the  public  lands,  and  the  temporary- 
government  of  the  territory.  Without  a'  tem- 
porary government,  new  States  could  not  have 
been  formed,  nor  could  the  public  lands  have 
been  sold. 

If  the  8d  section  were  before  us  now  for 
consideration  for  the  first  time,  under  the  facta 
staled,  I  could  not  hesitate  to  say  there  was 
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adequate  legislative  power  eircn  in  it.  The 
power  to  make  all  needful  niTes  aud  regulations 
IS  a  power  to  legislate.  This  no  one  will  con- 
trovert, as  Congress  cannot  make  "  rules  and 
regulations,"  except  by  legislation.  But  it  is  ar- 
gued that  the  word  territory  is  used  as  synony- 
mous with  the  word  land  ;  and  that  the  rules 
and  regulations  of  Congress  are  limited  to  the 
di8|)06ition  of  lands  aod  other  property  belong- 
ing to  the  United. States.  That  this  is  not  the 
true  construction  of  the  section,  appears  from 
the  fact  that  in  the  first  line  of  the  section  "the 
power  to  dispose  of  the  public  lands  "  is  given 
expressly,  and.  in  addition,  to  make  all  need- 
ful rules  and  regulations.  The  power  to  dis- 
pose of  it  is  complete  in  itself,  and  requires 
nothing  more.  It  authorizes  Congress  to  use 
th<;  proper  means  within  its  discretion,  and  any 
further  provision  for  this  purpose  would  be  a 
useless  verbiage.  As  a  composition,  the  Con- 
stitution is  remarkably  free  from  such  a  charge. 
In  the  discussion  of  the  power  of  Congress  to 

fovern  a  territory,  in  the%ase  of  The  AUantie 
asuranee  Company  v.  Canter,  1  Pet.,  511:  7 
Curt.,  6t*6,  6'Ai«/ .Am^uk  Marshall,  speaking  for 
the  court,  said,  in  regard  to  the  people  of 
Florida,  "  thoy  do  not,  however,  participate  in 
political  power;  they  do  not  share  in  the 
^vernment  till  Florida  shall  become  a  state; 
lu  the  mean  time,  Florida  shall  continues  to  be 
a  territory  of  the  United  States,  governed  by 
virtue  of  that  clause  in  the  Constitution  which 
empowers  Congress  '  to  make  all  needful  rules 
'  and  regulations  respecting  the  territory  or  other 
property  belonging  to  the  United  States.'" 

And  he  adds,  "  perhaps  the  powerof  govern- 
ing a  territory  belonging  to  (he  United  States, 
which  has  not,  l>y  becoming  a  state,  acquired| 
the  means  of  self  government,  may  result  nee- 
essarijir  from  the  fact  that  it  is  not  within  the 
jurisdiction  of  any  particular  State,  and  is 
within  the  power  and  jurisdiction  of  the  United 
States.  The  right  to  govern  may  be  the  inevit- 
able consequence  of  the  right  to  acquire  terri- 
tory; whichever  may  be  the  souoie  whence  the 
power  is  derived,  the  possession  of  it  is  un- 
questioned." And  in  the  close  of  the  opinion, 
the -court  say,  "in  legislating  for  them  [the 
territories).  Congress  exercises  the  combined 
powers  01  the  general  and  state  governments." 
Some  consider  the  opinion  to  be  loose  and 
inconclusive;  others  that  it  is  otnter  dicta;  and 
the  last  sentence  is  objected  to  as  recognizing 
absolute  power  in  Congress  over  Territories.  The 
learned  and  eloquent  Wirt,  who,  in  the  argu- 
ment of  a  cause  before  the  court,  had  occasion 
to  cite  a  few  sentences  from  an  opinion  of  the 
Chief  Justice,  observed,  "no  one  can  mistake 
the  style,  the  words  so  completely  match  the 
thought." 

I  cim  see  no  want  of  precision  in  the  lan- 
guage of  the  Chief  JuMice;  his  meaning  cannot 
be  mistaken.  He  states,  first,  the  8J  section 
as  giving  power  to  Congress  to  govern  the 
territories,  and  two  other  grounds  from  which 
the  power  may  also  be  implied.  The  objection 
seems  to  lie,  that  the  Chief  Justice  did  not  say 
which  of  the  grounds  stated  he  considered  the 
source  of  the  power.  He  did  not  specifically 
state  this,  but  he  did  say,  "  whichever  may  tic 
the  source  whence  the  power  is  derived,  the 
possession  of  it  is  unquestioned."  No  opinion 
of  tlie  court  could  have  been  expressed  with  a 
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stronger  egaphasis;  the  power  in  Congress  is 
unquestioned.  But  those  who  have  undertaken 
to  criticise  the  opinion,  consider  It  without 
authority,  because  the  Chief  Juttice  did  not 
designate  specially  the  power.  This  is  a  singular 
objection.  If  the  power  l)e  unquestioned,  it 
can  be  a  matter  of  no  importance  on  which 
ground  it  is  exercised. 

The  opinion  clearly  TttAnoXcbiter dicta.  The 
turning  point  in  the  case  was,  whether  Con- 
gress had  power  to  authorize  the  Territorial 
Legislature  of  Florida  to  pass  the  law  under 
which  the  Territorial  Court  was  established, 
whose  decree  was  brought  before  this  court  for 
revision.  The  power  of  Congress,  therefore, 
was  the  point  in  issue. 

The  word  "  territory,"  accordinjj  to  Worces- 
ter, means  "land,  country,  a  district  of  coun- 
try under  a  temporary  government."  The 
words  "territory  or  otlier  property,"  as  used, 
do  imply,  from  the  use  of  the  pronoun  other, 
that  territory  was  used  as  descriptive  of  land; 
but  does  it  follow  that  it  was  not  used  also  as 
descriptive  of  a  district  of  country?  In  both 
of  these  senses  it  belonged  to  the  United  States 
— as  land,  for  the  purpose  of  sale;  as  territory, 
for  the  purpose  of  government. 

But,  if  it  be  admitted  that  the  word  "  terri- 
tory "  as  used  means  land,  and  nothing  but 
land,  the  power  of  Congress  to  organize  a  tem- 
porary government  is  clear.  It  nas  power  to 
make  aU  needful  regulations  respecting  the 
public  lands,  and  the  extent  of  those  "  needful 
regulations"  depends  upon  the  direction  of 
Congress,  where  the  means  are  appropriate  to 
the  end,  and  do  not  conflict  with  any  of  the 
prohibitions  of  the  Constitution.  If  a  tem- 
porary government  be  deemed  needful,  neces- 
sary, requisite,  or  is  wanted.  Congress  has  pow- 
er to  establish  it.  This  court  says,  in  ifeCul- 
loch  V.  The  8taU  of  Maryland,  4  Wheat.,  8ie, 
"  If  a  certain  means  to  carry  into  effect  any  of 
the  powers  expressly  given  by  the  Constitution 
to  the  government  of  the  Union  be  an  appro- 
priate measure,  not  prohibited  by  the  Consti- 
tution, the  degree  of  its  necessity  is  a  question 
of  legislative  discretion,  not  of  judicial  cog- 
nizance." 

The  power  to  establish  postoflScea  and  post- 
roads  fi^ves  power  to  Congress  to  make  con- 
tracts for  the  transportation  of  the  mail,  and  to 
punish  all  who  commit  depredations  upon  it  in 
Its  transit,  or  at  its  places  of  distribution. 
Congress  has  power  to  power  to  regulate  com- 
merce, and,  in  the  exercise  of  its  discretion,  to 
lay  an  embargo,  which  Buspenilscommerce;80, 
under  the  same  power,  harbors,  lighthouses, 
breakwaters,  &c.,  are  constructed. 

Did  Chitf  Justice  Marshall,  in  saying  that 
Congress  governed  a  Territory,  by  exercising 
the  combined  powers  of  the  federal  and  state 
governments,  refer  to  unlimited  discretion?  A 
government  which  can  make  white  men  slaves? 
Surelv,  such  a  remark  in  the  argument  must 
have  been  inadvertently  uttered.  On  the  con- 
trary, there  is  no  power  in  the  Constitution  by 
which  Congress  can  make  cither  white  or 
black  men  slaves.  In  organizing  the  govern- 
ment of  a  territory.  Congress  is  limited  to 
means  appropriate  to  the  attainment  of  the 
constitutional  object.  No  powers  can  l)e  exer- 
cised which  are  prohibited  by  the  Constitution, 
or  which  are  contrary  to  its  spirit;  so  that, 
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whether  the  object  may  be  the  prot«ction  of  the 
persons  and  property  of  purchasers  of  the  pub- 
lic lands,  or  of  communities  who  have  been  an- 
nexed to  the  Union  by  conquest  or  purchase, 
they  ate  initiatory  to  the  establishment  of  state 
governments,  and  no  more  power  can  be  claimed 
or  exercised, than  is  necessary  to  the  attainment 
of  the  end.  This  is  the  limitation  of  all  the 
federal  powers. 

But  Congress  has  no  power  to  regulate  the 
internal  concerns  of  a  State,  as  of  a  Territory ; 
consequently,  in  providing  for  the  government 
of  a  Territory,  to  some  extent,  the  combined 
powers  of  the  federal  and  state  governments 
are  necessarily  exercised 

If  Congress  should  deem  slaves  or  free 
colored  persons  injurious  to  the  population  of 
a  free  Territory , as  conducing  to  lessen  the  value 
of  the  public  lands,  or  on  any  other  ground 
Connected  with  the  public  interest,  they  have 
the  power  to  prohibit  them  from  becoming  set- 
tlers in  it.  This  can  be  sustained  on  the  ground 
of  a  sound  national  policy,  which  is  so  clearly 
shown  in  our  history  by  practical  results,  that 
it  would  seem  no  considerate  individual  can 
question  it.  And,  as  regards  any  unfairness  of 
such  a  policy  to  our  Southern  brethren,  as 
urged  in  the  argument,  it  is  only  necessary  to 
say  that,  with  one  fourth  of  the  federal  popula- 
tion of  the  Union,  they  have  in  the  slave  States 
a  larger  extent  of  fertile  territory  than  is  in- 
cluded in  the  free  States;  and  it  is  submitted, 
if  masters  of  slaves  be  restricted  from  bringing 
them  into  free  territory,  that  the  restriction  on 
the  free  citizens  of  non-slaveholding  States,  by 
bringing  slaves  into  free  territorv,  Mfour  times 
greater  than  that  complained  of  by  the  South. 
But,  not  only  so;  some  three  or  four  hundred 
thousand  holders  of  slaves,  by  bringing  them 
into  free  territory,  impose  a  restriction  on  twen- 
ty millions  of  the  free  States.  The  repugnacy 
to  slavery  would  probably  prevent  fifty  or  a 
hundred  freemen  from  settling  In  a  slave  Terri- 
tory, where  one  slaveholder  would  be  prevented 
from  settling  in  a  free  Territory. 

This  remark  is  made  in  answer  to  the  argu- 
ment urged,  that  a  prohibition  of  slavery  in  the 
f  i«e  Territories  is  inconsistent  with  the  continu- 
ance of  the  Union.  Where  a  territorial  govern- 
ment is  established  in  a  slave  Territory,  it  has 
uniformly  remained  in  that  condition  until  the 
people  from  a  State  constitution;  the  same 
course  where  the  Territory  is  free,  both  parties 
acting  in  good  faith,  would  be  attended  with 
satisfactory  results. 

The  sovereignty  of  the  Federal  Government 
extends  to  the  entire  limits  of  our  territory. 
Should  any  foreign  power  invade  our  jurisdic- 
tion, it  would  be  repelled.  There  is  a 
law  of  Congress  to  punish  our  citizens  for 
crimes  committed  in  districts  of  country  where 
there  is  no  organized  government.  Criminals 
are  brought  to  certain  Territories  or  States,  des- 
ignated in  the  law,  for  punishment.  Death  has 
been  inflicted  in  Arkansas  and  in  Missouri,  on 
individuals,  for  murders  committed  beyond 
the  limit  of  any  organized  Territory  or  Slate; 
and  no  one  doubts  max  such  a  jurisdiction  was 
rightfully  exercised.  If  there  be  a  right  to  ac- 
quire territory,  there  necessarily  must  be  an 
implied  power  to  govern  it.  When  the  military 
force  of  the  Union  shall  conquer  a  country, 
may  not  Congress  provide  for  the  government 
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of  such  country?  This  would  bean  implied 
power  essential  to  the  acquisition  of  new  terri- 
tory. This  power  has  been  exercised,  without 
doubt  of  its  consthutionality  on  territoiy  ac- 
quired by  conquest  and  purchase. 

And  when  there  is  a  large  district  of  coun- 
try within  the  United  States,  and  not  within 
any  state  government,  if  it  be  necessary  to  es- 
tablish a  temporary  government  to  carry  out  a 
power  expressly  vested  in  Congress — as  the  dis- 
position of  the  public  lands — may  not  such 
government  be  instituted  by  Con^fress?  How 
do  we  read  tue  Constitution?  Is  it  not  a  prac- 
tical instrument? 

In  such  cases,  no  implication  of  a  power  can 
arise  which  is  inhibited  by  the  Const4lution, 
or  which  may  be  against  the  theory  of  its 
construction.  As  my  opinion  rests  on  the  Sd 
section,  these  remarks  are  made  as  an  intima- 
tion that  the  power  to  establish  a  temporary 
government  may  arise,  also,  on  the  other  two 
grounds  stated  in  the  opinion  of  the  court  in 
the  insurance  case,  without  weakening  the 
3d  section. 

I  would  here  simply  remark,,  that  the  Con- 
stitution was  formed  for  our  whole  country. 
An  expansion  or  contraction  of  our  territory 
required  no  change  in  the  fundamental  law. 
When  we  consider  the  men  who  laid  the  foun- 
dation of  our  government  and  carried  it  into 
operation,  the  men  who  occupied  the  Bench, 
who  filled  the  halls  of  legislation  and  the  Chief 
Magistracy,  it  would  seem,  if  any  question, 
could  be  settled  clear  of  all  doubt,  it  was  the 
power  of  Congress  to  establish  territorial  gov- 
ernments. Slavery  was  prohibited  in  the  en- 
tire Northwestern  Territory,  with  the  approba- 
ttion  of  leading  men,  Sk>uth  and  North;  but  ihia 
prohibition  was  not  retained  when  this  Ordi- 
nance was  adopted  for  the  government  ofteouth- 
em  Territories,  where  slavery  existed.  In  a  late 
republication  of  a  letter  of  Mr.  Madison,  dated 
November  27,  1819.  speaking  of  this  power  of 
Congress  to  prohibit  slavery  in  a  Territory,  he 
infers  there  is  no  such  power,  from  the  fact 
that  it  has  not  been  exercised.  This  is  not  a 
very  satisfactory  argument  against  any  power, 
as  there  are  but  few,  if  any,  subjects  on  whidi 
the  constitutional  powers  of  Congress  are  ex- 
hausted. It  is  true,  as  Mr.  Madison  states,  that 
Congress,  in  the  Act  to  establish  a  government 
in  the  Mississippi  Territory,  prohibited  the  im- 
portation of  slaves  into  it  from  foreign  parts; 
but  it  is  equally  true,  that  in  the  Act  erecting 
Louisiana  into  two  Territories,  Congn-ss  de- 
clared, "it.  shall  not  be  lawful  for  any  person 
to  bring  into  Orleans  Territory,  from  any  port 
or  place  within  the  limits  of  the  United  Slates, 
any  slave  which  shall  have  been  imported  since 
1798,  or  which  may  hereafter  be  imported,  ex- 
cept by  a  citizen  of  the  United  States  who  set- 
tles in  the  Territory,  under  the  penalty  of  the 
freedom  of  such  slave."  The  inference  of 
Mr.  Madison,  therefore,  against  the  power  of 
Congress,  is  of  no  force,  as  it  was  founded  on 
a  fact  supposed,  which  did  not  exist. 

It  is  refreshing  to  turn  to  the  early  incidents 
of  our  history,  and  learn  wisdom  from  ibe  acts 
of  the  great  men  who  have  gone  to  their  ac- 
count. I  refer  to  a  report  in  the  House  of  Rep- 
resentatives, by  John' Randolph,  of  Rr>anoke, 
as  chairman  of  a  committee,  in  March.  180;{ — 
fifty  four   years  ago.    Prom  the    Convent  ion 
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held  at  Vinccunes,  in  Indiana,  by  their  presi 
dent,  and  from  the  people  of  the  Territory,  a 
petition  was  presented  to  Congress,  praying  the 
suspension  of  the  provision  which  prohibited 
slavery  in  that  Territory.  The  report  stated 
••'that  the  rapid  population  of  the  State  of  Ohio 
sufficiently  evinces,  in  the  opinion  of  your  com- 
mittee, that  the  labor  of  slaves  is  not  necessary 
to  promote  the  growth  and  settlement  of  colo- 
nies in  that  region.  That  this  labor,  demonstra- 
bly the  dearest  of  any,  canooly  be  employed  to 
advantage  in  the  cultivation  of  products  more 
valuable  than  any  known  to  that  quarter  of  the 
United  States;  that  the  committee  deem  it 
highly  dangerous  and  inexpedient  to  impair  a 
provision  wisely  calculated  to  promote  the 
happiness  and  prosperity  of  the  Northwestern 
country,  and  to  give  strength  and  security  to 
that  extensive  frontier.  In  the  salutary  opera- 
tion of  this  sagacious  and  benevolent  restraint, 
it  is  believed  that  the  inhabitants  will.at  no  very 
distant  day,  find  ample  remuneration  for  a 
temporary  privation  of  labor  and  of  emigration. 

1  vol.  State  Papers,  Public  Lands.  160. 

The  judicial  mind  of  this  country,  State  and 
Federal,  has  agreed  on  no  subject,  within  its 
legitimate  action,  with  equal  unanimity,  as  on 
the  power  of  Congress 'to  establish  territorial 
governments.  No  court,  State  or  Federal,  no 
Judge  or  statesman,  is  known  to  have  bad  any 
-doubts  on  this  question  for  nearly  sixty  years 
after  the  power  was  exorcised.  Such  govern- 
ments have  been  established  from  the  sources 
of  the  Ohio  to  the  Gulf  of  Mexico,  extending 
to  the  Lakes  on  the  north  and  the  Pacific  Ocean 
on  the  west,  and  from  the  lines  of  Georgia  to 
Texas. 

Great  interests  have  grown  up  under  the  ter- 
ritorial laws  over  a  country  more  than  five  times 
greater  in  extent  than  the  original  thirteen 
States;  and  these  interests,  corporate  or  other- 
wise, have  been  cherished  and  consolidated  by 
*  benign  poHcy,  without  anyone  supposing  the 
law-making  power  had  united  with  the  judi- 
ciary, under  the  universal  sanction  of  the  whole 
-country,  to  usurp  a  jurisdiction  which  did  not 
belong  to  them.  Such  a  discovery  at  this  late 
date  is  more  extraordinary  than  anythins  which 
has  occurred  in  the  judicial  history  of  this  or 
-any  other  country.  Texas,  under  a  previous 
organization,  was  nddiittcd  as  a  State;  but  no 
State  can  be  admitted  into  the  Union  which  has 
not  been  organized  under  some  form  of  govern- 
ment. Without  temporary  governments,  our 
public  lands  could  not  have  ^n  sold,  nor  our 
wilderness  reduced  to  cultivation,  and  the  pop- 
ulation protected;  nor  could  our  flourishing 
States,  west  and  south,  have  been  formed. 

AYhat  do  the  lessons  of  wisdom  and  expe- 
rience teach,  under  such  circumstances,  if  the 
new  light,  which  has  so  suddenly  and  unex- 
pectedly burst  upon  us,  betrueT  Acquiescence; 
acquiescence  under  a  settled  construction  of  the 
Constitution  for  ■sixty  years,  though  it  may  be 
erroneous;  which  lias  secured  to  the  country  an 
advancement  and  prosperity  beyond  the  power 
of  computation. 

An  act  of  James  Madison,  when  President, 
forcibly  illustrates  this  policy.  He  had  made 
up  his  opinion  that  Congress  had  no  power  un- 
der the  Constitution  to  establish  a  National 
Bank.  In  1816,  Congress  passed  a  bill  to  estab- 
lish 8  bank.  He  vetoed  the  bill,  on  objections 
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other  than  constitutional.  In  his  message,  he 
speaks  as  a  wise  statesman  and  Chief  Magis- 
trate, as  follows: 

"Waiving  the  question  of  the  constitutional 
authority  of  the  Legislature  to  establish  an  in- 
corporated liank,  as  being  precluded,  in  ray 
judgment,  by  the  repeated  recognitions  under 
varied  circumstances  of  the  validity  of  such  an 
institution,  in  acts  of  the  Legislature,  Execu- 
tive, and  Judicial  branches  of  the  Govern- 
ment, accompanied  by  indications,  in  different 
modes,  of  a  concurrence  of  the  general  will  of 
the  nation." 

Has  this  impressive  lesson  of  practical  wis- 
dom become  lost  to  the  present  generation? 

If  the  great  and  fundamental  principles  of 
our  Government  are  never  to  be  settled,  there 
can  be  no  lasting  prosperity.  The  Constitution 
will  become  a  floating  waif  on  the  billows  of 
popular  excitement. 

The  prohibition  of  slavery  north  of  thirty-six 
degrees  thirty  minutes,  and  of  the  State  of  Mis- 
souri, contained  in  the  Act  admitting  that  State 
into  the  Union,  was  passed  by  a  vote  of  184.  in 
the  House  of  Representatives,  to  42.  Before 
Mr.  Monroe  signed  the  Act,  it  was  submitted  by 
him  to  his  Cabinet,  and  they  held  the  restric- 
tion of  slaverv  in  a  Territory  to  be  within  the 
constitutional  powers  of  Congress.  It  would 
be  singular,  if  in  1804  Congress  had  power  to 
prohibit  the  introduction  of  slaves  in  Orleans 
Territory  from  any  other  part  of  the  Union, 
under  the  penalty  of  freedom  to  the  slave,  it 
the  same  ix>wer  embodied  in  the  Missouri  Com- 
promise, could  not  be  exercised  in  1820. 

But  this  law  of  Congress,  which  prohibits 
slavery  north  of  Missouri  and  of  thirty-six  de- 
grees thirty  minutes,  is  declared  to  have  been 
null  and  void  by  my  brethren.  And  this  opin- 
ion is  founded  mainly,  as  I  understand,  on  the 
distinction  drawn  between  the  Ordinance  of 
1787  and  the  Missouri  compromise  line.  In 
what  does  the  distinction  consist?  The  Ordi- 
nance, it  is  said,  was  a  compact  entered  into  by 
the  confederated  Stales  before  the  adoption  pf 
the  Constitution;  and  that  in  the  cession  of  ter- 
ritory, authority  was  given  to  establish  a  terri- 
torial government. 

It  is  clear  that  the  Ordinance  did  not  go  into 
operation  by  virtue  of  the  authority  of  the  Con- 
federation, but  by  reason  of  its  modification 
and  adoption  by  Congress  under  the  Constitu- 
tion. It  seems  to  be  supposed,  in  the  opinion 
of  the  court,  that  the  articles  of  cession  placed 
it  on  a  different  footing  from  Territories  subse- 
quently acquired.  I  am  unable  to  perceive  the 
force  of  this  distinction.  That  the  Ordinance 
was  intended  for  the  government  of  the  North- 
western Territor}',  and  was  limited  to  such  Ter- 
ritory, is  admitted.  It  was  extended  to  south- 
ere  Territories,  with  modifications,  by  Acts  of 
Congress,  and  to  some  northern  Territories. 
But  the  Ordinance  was  made  valid  by  the  Act 
of  Congress,  and  without  such  Act  could  have 
been  of  no  force.  It  rested  for  its  validity  on 
the  Act  of  Congress,  the  same,  in  my  opinion, 
as  the  Missouri  compromise  line. 

If  Congress  may  establish  a  territorial  gov- 
ernment in  the  exercise  of  its  discretion,  it  is  a 
clear  principle  that  a  court  cannot  control  that 
discretion.  This  being  the  case,  I  do  not  see 
on  what  ground  the  Act  if<  held  to  be  void. 
It  did  not  purport  to  forfeit  property,  or  take 
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it  for  public  purposes.  It  only  protiibited 
slavery;  in  doing  which,  it  followed  the  Ordi- 
nance of  1787. 

I  will  now  consider  the  fourth  head,  which  is: 
"The  effect  of  taking  slaves  into  a  State  or  Ter- 
ritory, and  so  holding  them,  where  slavery  is 
prohibited. 

If  the  principle  laid  down  in  the  case  of /V^j' 
v.  The  State  of  Fennsj/lfxiniaiBto  be  maintained, 
and  it  is  certainly  to  be  maintained  until  over- 
nilod,  as  the  law  of  this  court,  there  can  be  no 
difficulty  on  this  point.  In  that  case,  the  court 
says :  "  The  state  of  slavery  is  deemed  to  be  a 
mere  municipal  regulation,  founded  upon  and 
limited  to  the  range  of  the  territorial  laws. "  If 
this  be  so,  slavery  can  exist  nowhere  except  un- 
der the  authority  of  law,  founded  on  usage  hav- 
ing the  force  of  law,  or  by  statutoir  recogni- 
tion. And  the  court  further  says:  "It  is  mani- 
fest, from  this  consideration,  that  if  the  Con- 
stitution had  not  contained  the  clause  requiring 
the  rendition  of  fugitives  from  labor,  every 
non-Nlaveholding  State  in  the  Union  would 
have  been  at  liberty  to  have  declared  free  all 
runaway  slaves  coming  within  its  limits,  and 
to  have  given  them  entire  immunity  and  pro- 
tection against  the  claims  of  their  masters." 

Now,  if  a  slave  abscond,he  may  be  reclaimed ; 
but  if  he  accompany  his  master  into  a  State  or 
Territory  where  slavery  is  prohibited,  such 
slave  cannot  be  said  to  have  left  the  service  of 
his  master  where  his  services  were  legalized. 
And  if  slavery  be  limited  to  the  range  of  the  ter- 
ritorial laws,  how  can  the  slave  be  coerced  to 
serve  in  a  State  or  Territory,  not  only  without 
the  authority  of '  law,  but  against  its  express 
provisions T  What  gives  the  master  the  right  to 
control  the  will  of  his  slave?  The  local  law, 
which  exists  in  some  form.  But  where  there  is 
no  such  law,  can  the  master  control  the 
will  of  the  slave  by  force!  Where  no  slavery 
exists,  the  presumption,  without  regard  to 
cx>lor,  is  in  favor  of  freedom.  Under  such  a 
jurisdiction,  may  the  colored  man  be  levied  on 
as  the  property  of  his  master  by  a  creditor?  On 
the  decease  of  the  master,  does  the  slave  de- 
scend to  his  heirs  as  property?  Can  the  master 
sell  him?  Any  one  or  all  of  these  acts  may  be 
done  to  the  slave,  where  he  is  legally  held  to 
service.  But  where  the  law  does  not  confer 
this  power,  it  cannot  be  exercised. 

Lord  Mansfield  he.ld  that  a  slave  brought  into 
England  was  free.  Lord  Stowell  agreed  with 
Lord  Mansfield  in  this  respect,  and  that  the 
slave  could  not  be  coerced  in  England;  but  on 
her  voluntary  return  to  Antigua,  the  place  of 
her  slave  domicil,  her  former  status  attached. 
The  law  of  England  did  not 'prohibit  slavery, 
but  did  not  authorize  it.  The  jurisdiction 
which  prohibits  slavery  is  much  stronger  in  be- 
half of  the  slave  within  it,  than  where  it  only 
does  not  authorize  it. 

By  virtue  of  what  law  is  it.  that  a  master  may 
take  his  slave  into  free  territory,  and  exact  from 
him  the  duties  of  a  slave?  The  law  of  the  ter- 
ritory does  not  sanction  it.  No  authority  can 
be  claimed  under  the  Constitution  of  the  United 
States,  or  any  law  of  Congress.  Will  it  be 
said  that  the  slave  is  taken  as  property,  the 
same  as  other  property  which  the  master  may 
own?  To  this  I  answer,  that  colored  persons 
are  made  property  by  the  law  of  the  State,  and 
no  such  power  has  been  given  to  Congress. 
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Does  the  master  carry  with  hhn  the  law  of  the 
State  from  which  he  removes  Into  the  Teni 
tory?  And  does  that  enable  him  to  coerce  his- 
slave  in  the  Territory?  Let  us  teat  this  theory. 
If  this  may  be  done  by  a  master  from  one  slave- 
State,  it  may  be  done  by  a  master  from  eveiy 
other  slave  State.  This  right  is  supposed  to  be 
connected  with  the  person  of  the  master,  by 
virtue  of  the  local  law.  Is  it  transferable? 
May  it  be  negotiated,  as  a  promissory  note  or 
bill  of  exchange?  If  it  be  assigned  to  a  man 
from  a  free  State,  may  he  coerce  the  slave  by 
virtue  of  it?  What  sfiall  this  thing  be  denom- 
inated ?  Is  it  personal  or  real  property  ?  Or  is  it 
an  indefinable  fragment  of  sovereignty,  which 
every  person  carries  with  him  from  his  late 
domicil?  One  thing  is  certain,  that  its  origin 
has  been  very  recent,  and  it  is  unknown  to  Uie 
laws  of  any  civilized  country. 

A  slave  is  brought  to  England  from  one  of 
its  islands,  where  slavery  was  iottoduoed  and 
maintained  by  the  mother  country.  Although 
there  is  no  law  prohibiting  slavery  in  Englaiid, 
yet  there  is  no  law  authonzingit;  and,  for  near 
a  century,  its  courts  have  declared  that  the- 
slave  there  is  free  from  the  coercion  of  the  mas 
ter.  Lords  Mansfield,  and  Stowell  agree  upon 
this  point,  and  there  is  no  dissenting  authority. 

There  is  no  other  description  of  property 
which  was  not  protected  in  Eneland,  brought 
from  one  of  its  slave  Mands.  Does  not  this 
show  that  property  in  a  human  being  does  not 
arise  from  nature  or  from  the  common  law, 
but,  in  the  language  of  this  court,  "it  is  a  mere 
municipal  regulation,  founded  upon  and  limit 
ed  to  the  range  of  the  territorial  laws?"  Thisde- 
cision  is  not  a  mere  argument,  but  it  is  the  end 
of  the  law,  in  regard  to  the  extent  of  slavery. 
Until  it  shall  be  overturned,  it  is  not  a  pmnt 
for  argument;  it  is  obligatory  on  myself  and 
my  brethren,  and  on  all  judicial  tribunals  over 
which  this  court  exercises  an  appellate  power. 

It  is  said  the  Territories  are  common  property 
of  the  States,  and  that  every  man  has  a  right 
to  go  there  with  his  property.  This  is  not  con- 
troverted. But  the  court  say  a  slave  is  not 
property  beyond  the  operation  of  the  local  law 
which  makes  him  such.  Never  was  a  truth 
more  authoritatively  and  justly  uttered  by  man. 
Suppose  a  master  of  a  slave  in  a  British  island 
owned  a  million  of  property  in  England; 
would  that  authorize  him  to  take  his  slaves 
with  him  to  England?  The  Constitution,  in 
express  terms,  recognizes  the  statu*  of  slavery 
as  founded  on  the  municipal  law.  "No  person 
held  to  service  or  labor  in  one  State,  under  the 
laws  thereof,  escaping  into  another,  shall."  &c. 
Now,  unless  the  fugitive  escape  from  a  place 
where,  by  the  municipal  law,  he  is  held  to  la- 
bor, this  provision  affords  no  repiedy  to  the 
master.  What  can  be  more  conclusive  than 
this?  Suppose  a  slave  escape  from  a  Territory 
where  slavery  is  not  authorized  by  law,  can  ik 
be  reclaimed? 

In  this  case,  a  majority  of  the  court  have  said 
that  a  slave  may  be  taken  by  his  master  into  a 
Territory  of  the  United  States,  the  same  as  a 
horse,  or  any  other  kind  of  property.  It  is 
true,  this  was  said  by  the  court,  as  also  many 
other  things,  which  are  of  no  authority.  Notb 
ing  that  has  been  said  by  them,  which  has  not  a 
direct  bearing  on  the  jurisdiction  of  the  court, 
against  whidi  they  decided,  can  be  conddered 
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aa  authority.  I  shall  certainly  not  regard  it  as 
such.  The  question  of  jurlscliction,  oeing  be- 
fore the  court,  was  decided  by  them  authorita- 
tively, but  nothing  beyond  that  question.  A. 
slave  is  not  a  mere  chattel.  .  He  bears  the  im- 
press of  his  Maker,  and  is  amenable  to  the  laws 
of  Glod  and  man;  and  he  is  destined  to  an  end- 
less existence. 

Under  this  head  I  shall  chiefly  rely  on  the 
decisions  of  the  Supreme  Courts  of  the  South- 
em  States,  and  especially  of  the  State  of  Mis- 
souri. 

In  the  Ist  and  Sd  sections  of  the  6th  article 
of  the  Constitution  of  Illinois,  it  is  declared 
that  neither  slavery  nor  involuntary  serv- 
itude shall  hereafter  be  introduced  into  this 
State,  otherwise  than  for  the  punishment  of 
crimes  whereof  the  party  shall  have  been  duly 
convicted;  and  in  the  3d  section  it  is  de- 
clared that  any  violation  of  this  article  shall 
affect  the  emancipation  of  such  person  from  his 
obligation  to  service.  In  Illinois,  a  right  of 
transit  through  the  State  is  given  the  master 
with  his  slaves.  This  is  a  matter  which,  as  I 
suppose,  belongs  exclusively  to  the  State. 

The  Supreme  Court  of  Illinois,  in  the  case  of 
Jarrot  v.  Jarrot,  2  Oilman,  7,  said: 

"After  the  conquest  of  this  Territory  by  Vir- 
ginia, she  ceded  it  to  the  United  States,  and 
stipulated  that  the  titles  and  possessions,  rights 
and  liberties  of  the  French  settlers,  should  be 
guarantied  to  them.  This,  it  has  been  con- 
tended, secured  them  in  the  possession  of  those 
negroes  as  slaves  which  they  hold  before  that 
time,  and  that  neither  Congress  nor  the  Con- 
vention had  power  to  deprive  them  of  it;  or, 
in  other  words,  that  the  Ordinance  and  Consti- 
tution should  not  lie  so  interpreted  and  under- 
stood as  applying  to  such  slaves,  when  it  is 
therein  declared  that  there  shall  be  neither  slav- 
ery nor  involuntary  servitude  in  the  Northwest 
Territory,  nor  in  the  Stale  of  Illinois,  otherwise 
than  in  tiie  punishment  of  crimes.  But  it  was 
held  that  those  rights  could  not  bs  thus  pro- 
tected, but  must  yield  to  the  Ordinance  and 
Constitution. 

The  first  slave  case  decided  by  the  Supreme 
Court  of  Missouri,  contained  in  the  reports, 
was  Winny  v.  Whitmdei,  1  Mo.,  478,  at  Oc- 
tober Term,  1824.  It  appeared  that,  more 
than  twenty-five  years  before,  the  defendant, 
with  bar  husliand,  had  removed  from  Carolina 
to  Illinois,  and  broueht  with  them  the  plaintiff; 
that  they  continued  to  reside  in  Illinois  three 
'  or  four  years,  retaining  the  plaintiff  as  a  slave ; 
after  which,  they  removed  to  Missouri,  taking 
her  with  them. 

The  court  held,  that  if  a  slave  be  detained  in 
Illinois  until  he  be  entitled  to  freedom,  the 
right  of  the  owner  does  not  revive  when  he 
finds  the  negro  in  a  slave  State. 

That  when  a  stave  is  taken  to  Illinois  by  his 
owner,  who  takes  up  his  residence  there,  the 
slave  is  entitled  to  freedom. 

In  the  case  of  Lagrange  v.  Chouteau,  Z  Mo., 
30,  at  May  Term.  1828.  it  was  decided  that  the 
Ordinance  of  1787  was  intended  as  a  fundament- 
al law  for  those  who  may  choose  to  live  under 
it,  rather  than  as  a  penal  statute. 

That  any  sort  of  residence  contrived  or  per- 
mitted by  the  legal  owner  of  the  slave,  upon  the 
faith,  of  secret  trusts  or  contracts,  in  order  to 
defeat  or  evade  the  Ordinance,  and  thereby  in- 
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troduce  slavery  de.  faeio,  would  entitle  such 
slave  to  freedom. 

In  Julia  V.  MeKinney,  8  Mo.,  270,  it  was 
held,  where  a  slave  was  settled  in  the  State  of 
Illinois,  but  with  an  intention  on  the  part  of 
the  owner  to  be  removed  at  some  future  day, 
that  hiring  said  slave  to  a  person  to  labor  for 
one  or  two  days,  and  receiving  the  pay  for  the 
hire,  the  slave  is  entitled  to  her  freeaom,  under 
the  2d  section  of  the  6th  article  of  the  Con- 
stitution of  Illinois. 

BaeJuUv.  Walker,  4  Mo.,  850.  June  Term, 
1836,  is  a  case  involving,  in  every  particular, 
the  principles  of  the  case  before  us.  Rachel 
sued  for  her  freedom :  and  it  appeared  that  she 
had  been  bought  as  a  slave  in  Missouri,  by  Stock- 
ton an  officer  of  the  armv,  taken  to  FortSnelling, 
where  he  was  stationed,  and  she  was  retain^ 
there  as  a  slave  a  year;  and  then  Stockton  re- 
moved to  Prairie  du  Chien,  taking  Rachel  with 
him  as  a  slave, where  he  continued  to  hold  her 
three  years,  and  then  he  took  her  to  the  State 
of  Missouri,  and  sold  her  as  a  slave. 

"Fort  Snelling  was  admitted  to  be  on  the 
west  side  of  the  Mississippi  River,  and  north  of 
the  State  of  Missouri,  in  the  territory  of  the 
United  States.  That  Prairie  du  Chien  was  in 
the  Michigan  Territory,  on  the  cast  side  of  the 
Mississippi  River.  Walker,  the  defendant, 
held  Rachel  under  Stockton." 

The  court  said,  in  this  case: 

"  The  ofllcei;  lived  in  Missouri  Territory,  a( 
the  time  he  bought  the  slave;  he  sent  to  a  slave- 
holding  country  and  procured  her;  this  was 
his  voluntarv  act,  done  without  any  other 
reason  than  that  of  his  convenience;  and  he 
and  those  claiming  under  him  must  be  holden 
to  abide  the  consequences  of  introducing 
slavery  tioth  in  Missouri  Territory  and  Michi- 
gan, contrary  to  law;  and  on  that  ground 
Rachel  was  declared  to  be  entitled  to  freedom." 

In  answer  to  the  argument  that,  as  an  officer 
of  the  army,  the  master  had  a  right  to  take  his 
slave  into  free  territory,  the  court  said  no  au- 
thority of  law  or  the  government  compelled  him 
to  keep  the  plaintiff  there  as  a  slave. 

"Shall  it  be  said,  that  because  an  officer  of 
the  army  owns  slaves  in  Virginia,  that  when, 
as  officer  and  soldier,  he  is  required  to  take  the 
command  of  a  fort  in  the  non  slaveholding 
States  or  Territories,  he  thereby  has  a  right 
to  take  with  him  as  many  slaves  as  will  suit 
his  interests  or  convenience?  It  surely  cannot 
be  law.  If  this  be  true,  the  court  say,  then  it 
is  also  true  that  the  convenience  or  supposed 
convenience  of  the  officer  repeals,  as  to  him 
and  others  who  have  the  same  character,  the 
Ordinance  and  the  Act  of  1821,  admitting  Mis- 
souri into  the  Union,  and  also  the  prohibition 
of  the  several  laws  and  constitutions  of  the  non- 
slaveholding  States. 

In  Wilxm  v.  Mdvin,  4  Mo.,  592,  it  appeared 
the'defendant  left  Tennessee  with  an  intention 
of  residing  in  Illinois,  taking  his  ne^ro^  with 
him.  After  a  month's  stay  in  Illinois,  he  took 
his  negroes  to  St.  Louis,  and  hired  them,  then 
returned  to  Illinois.  On  these  facts,  the  in- 
ferior court  instructed  the  jury  that  the  defend- 
ant was  a  sojourner  in  Illinois.  This  the 
Supreme  Court  held  was  error,  and  the  judg- 
ment was  reversed. 

The  case  of  Dred  Seott  v.  Emenon,  16  Mo., 
676,  March  Term,  1882,  will  now  be  slated. 
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This  case  involved  the  identical  question  before 
us,  Emerson  having,  since  the  hearing,  sold 
the  plaintiff  to  Sandford,  the  defendant. 

Two  of  the  judges  ruled  the  case,  the  Chi^ 
Justice  dissenting.  It  cannot  be  improper  to 
state  the  grounds  of  the  opinion  of  the  court, 
and  of  the  dissent. 

The  court  say:  "Cases  of  this  kind  are  not 
strangers  in  our  court.     Persons  have  been  fre- 

?uenuy  here  adjudged  to  be  entitled  to  their 
reborn,  on  the  ground  that  their  masters  held 
them  in  slavery  in  Territories  or  States  in  which 
that  institution  is  prohibited.  From  the  first 
case  decided  in  our  court,  it  might  be  inferred 
that  this  result  was  brought  about  by  a  pre- 
sumed assent  of  the  master,  from  the  fact  of 
having  voluntarily  taken  his  slave  to  a  place 
where  the  relation  of  master  and  slave  did  not 
exist.  But  subsequent  cases  base  the  right  to 
'exact  the  forfeiture  of  emancipation,'  as  the^ 
term  it,  on  the  groimd,  it  would  seem,  that  it 
was  the  dutv  of  the  courts  of  this  State  to 
carry  into  effect  the  constitution  and  laws  of 
otlier  States  and  Territories,  regardless  of  the 
rights,  the  policy,  or  the  institutions,  of  the 
people  of  this  State  " 

And  the  court  say  that  the  States  of  the 
Union,  in  their  municipal  concerns,  are  re- 
garded as  foreign  to  each  other;  that  the  courts 
of  one  State  do  not  take  notice  of  the  laws  of 
other  States,  unless  proved  as  facts,  and  that 
every  State  has  the  right  to  determine  how  far 
its  comity  to  other  States  shall  extend;  and  it  is 
laid  down,  that  when  there  is  no  act  of  manu- 
mission decreed  to  the  free  State,  the  courts  of 
the  slave  States  cannot  be  called  to  give  effect 
to  the  law  of  the  free  State.  Comity,  it  alleges, 
between  States,  depends  upon  the  discretion  of 
both,  which  may  be  varied  by  circumstances. 
And  it  is  declar^  by  the  court,  "that  times 
are  not  as  they  were  when  the  former  decisions 
on  this  subject  were  made."  Since  then,  not 
only  individuals  but  States  have  been  pos- 
sessed with  a  dark  and  fell  spirit  in  relation  to 
slavery,  whose  gratification  is  sought  in  the 
pursuit  of  measures  whose  inevitable  conse- 
quence must  be  the  overthrow  and  destruction 
of  our  government.  Under  such  circum- 
stances, it  does  not  behoove  the  State  of  Missouri 
to  show  the  least  countenance  to  any  measure 
which  might  gratify  this  spirit.  She  is  willing 
to  assume  her  full  responsibility  for  the  ex- 
istence of  slavery  within  her  limits,  nor  does 
she  seek  to  share  or  divide  it  with  others. 

Chief  Justice  Oamble  dissented  from  the 
other  two  judges.     He  says: 

"  In  every  siaveholding  State  in  the  Union, 
the  subject  of  emancipation  is  regulated  by  stat 
ute;  and  the  forms  are  prescribed  in  which  it 
shall  be  effected.  Whenever  the  forms  re- 
quired by  the  laws  of  the  State  in  which  the 
master  and  slave  are  resident  are  complied  with, 
the  emancipation  is  complete,  and  the  slave  is 
free.  If  the  right  of  the  person  thus  emanci- 
pated ia  subsequently  drawn  in  question  in  an- 
other State,  it  will  be  ascertained  and  deter- 
mined by  the  law  of  the  State  in  which  the  slave 
and  his  former  master  resided;  and  when  it  ap- 
pears that  such  law  has  been  complied  with, 
the  right  to  freedom  will  be  fully  sustained  in 
the  courts  of  all  the  siaveholding  States,  al- 
though the  act  of  emancipation  may  not  be  in 
the  form  required  by  law  in  which  the  court  sits. 
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In  all  such  cases,  courts  continually  ad- 
minister the  law  of  the  country  where  the  right 
was  acquired;  and  when  that  law  becomes 
known  to  the  court,  it  is  just  as  much  a  matter 
of  course  to  decide  the  rights  of  the  parties  ac- 
cording to  its  requirements,  as  it  is  to  settle  the 
title  ofreal  estate  situated  in  our  State  by  its 
own  laws." 

This  appears  to  me  a  most  satisfactory  an- 
swer to  the  argument  of  the  court.  OMefJut- 
Uee  continues: 

"The  perfect  equality  of  the  different  Statra 
lies  at  the  foundation  of  the  Union.  As  the 
institution  of  slavery  in  the  States  is  one  over 
which  the  Constitution  of  the  United  States 
gives  no  power  to  the  general  government,  it  is 
left  to  be  adopted  or  rejected  by  the  several 
States,  as  they  think  best;  nor  can  any  one 
State,  or  number  of  Slates,  claim  the  right  to 
interfere  with  any  other  State  upon  the  question 
of  admitting  or  excluding  this  institution. 

"A  citizen  of  Missouri,  who  removes  with  his 
slave  to  Illinois,  has  no  right  to  complain  that 
the  fundamental  law  of  that  State  to  which  he 
removes,  and  in  which  he  makes  his  resideoce. 
di^olves  the  relation  between  him  and  bis 
slave.  It  is  as  much  his  own  voluntary  act.  as 
if  he  had  executed  a  deed  of  emancipation.  No 
one  can  pretend  ignorance  of  this  constitutional 
provision,  and,"  he  says,"  the  decisions  which 
have  heretofore  been  made  in  this  State.and  in 
many  other  siaveholding  States,  give  effect  to 
this  and  other  similar  provisions,  on  the  ground 
that  the  m<wter,  by  making  the  free  State  the 
residence  of  his  slave,  has  submitted  his  right 
to  the  operation  of  the  law  of  such  State;  and 
this,"  he  says,"  is  the  same  in  law  as  a  regular 
deed  of  emancipation." 

He  adds: 

"I  regard  the  question  as  conclusively  settled 
by  reputed  adjudications  of  this  court,  and,  if 
I  doubted  or  denied  the  propriety  of  those  de- 
cisions, I  would  not  feel  myself  any  more  at 
liberty  to  overturn  them,  than  I  would  any 
other  series  of  decisions  by  which  the  law  of 
any  other  question  was  settled.  There  is  with 
me,"  he  says,  "nothing  in  the  law  relating  to 
slavery  which  distinguishes  it  from  the  law  on 
any  other  subject,  or  allows  any  more  accom- 
modation to  the  temporary  public  excitements 
which  are  gathered  around  it." 

"  In  this  State,"  he  says, "  it  has  been  recog- 
nized from  the  beginning  of  the  government  as 
a  correct  position  in  law.  that  a  master  who 
takes  his  slave  to  reside  in  a  State  or  Territorr  • 
where  slavery  is  prohibited,'  thereby  emanci- 
pates his  slave."  These  decisions,  which  come 
down  to  the  year  1887,  seemed  to  have  so  fully 
settled  the  question.thal  since  that  time  there  has 
been  no  case  bringing  it  before  the  court  for  any 
reconsideration,  until  the  present.  In  the  case  of 
Winny  v.  WhUeHdet,  1  Mo.,  473,  the  question 
was  made  in  the  argument,  "whether  one  na- 
tion would  execute  the  penal  laws  of  another." 
and  the  court  replied  in  this  language  (Huberua. 
quoted  in  4  Dallas),  which  says,  "  poreonal 
rights  or  disabilities  obtained  or  communicated 
by  the  laws  of  any  particular  place  are  of  a 
nature  which  accompany  the  person  wherever 
he  goes;"  and  the  ChiffJtutice  observed,  in  the 
case  of  Bachel  v.  Walker,  4  Mo. ,  350,  the  Act  of 
Congress  called  the  Missouri  Compromise  was 
held  as  operative  as  the  Ordinacoe  of  17S7. 
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When  Dred  Scott,  bis  wife  and  children, 
■were  removed  from  Fort  SnelHog  to  Missouri, 
in  1888,  they  were  free  as  the  law  was  then 
settled,  and  continued  for  fourteen  years  after- 
wards, up  to  1863,  when  the  above  decision 
was  made.  Prior  to  this,  for  nearly  thirty 
years,  as  Chief  JvMiee  Gamble  declares,  the 
residence  of  a  master  with  his  slave  in  the  State 
of  Illinois,  or  the  Territory  north  of  Missouri, 
where  slavery  was  prohibited  by  the  Act  called 
the  Missouri  Ck>mpromi8e,  woiud  manumit  the 
slave  as  effectually  as  if  he  had  executed  a  deed 
of  emancipation;  and  that  an  officer  of  the 
army  who  takes  his  slave  into  that  State  or  Ter- 
ritory, and  holds  him  there  as  a  slave,  liberates 
him  the  same  as  any  other  citizen — ^and  down 
to  the  above  time  it  was  settled  by  numerous 
and  uniform  decisions;  and  that  on  the  return 
of  the  slave  to  Missouri,  his  former  condition 
of  slavery  did  not  attach.  Such  was  the  set- 
tled law  of  Missouri  until  the  decision  of  Seott 
V.  Emenrton, 

In  the  case  of  Sylvia  v.  KiHtji,  17  Mo.,  484, 
the  conrt  followed  the  above  decision,  observ- 
ing that  it  was  similar  in  all  respects  to  the  case 
of  Seott  V.  Bmer$on. 

This  court  follows  the  established  construc- 
tion of  the  statutes  of  a  State  by  its  Supreme 
Court.  Such  a  construction  is  considercAl  as  a 
part  of  the  Statute,  and  we  follow  it  to  avoid 
two  rules  of  property  in  the  same  State.  But 
we  do  not  follow  the  decisions  of  the  Supreme 
Court  of  a  State  beyond  a  statutory  construction 
as  a  rule  of  decision  for  this  court.  State  de- 
cisions are  always  viewed  with  respect  and 
treated  as  authority;  but  we  follow  the  settled 
construction  of  the  statutes,  not  because  it  is  of 
binding  authority,  but  in  pursuance  of  a  rule 
of  judicial  policy. 

But  there  is  no  pretense  that  the  case  of  Dred 
Seott  V.  Emerton  turned  upon  the  construction 
of  a  Missouri  Statute;  nor  was  there  any  es- 
tablished rule  of  property  which  could  have 
rightfully  influenced  in  the  decision.  On  the 
contrary,  the  decision  overruled  the  settled  law 
for  near  thirty  years. 

This  is  said  by  my  brethren  to  be  a  Missouri 
question;  but  there  is  nothing  which  gives  it 
this  character,  except  that  it  involves  the  right 
to  persons  claimed  as  slaves  who  reside  in  Mis- 
souri, and  the  decision  was  made  by  the  Su- 
preme Court  of  that  State.  It  involves  a  right 
claimed  under  an  Act  of  Congress  and  the  Con- 
stitution of  Illinois,  and  which  cannot  be  de- 
cided without  the  consideration  and  construc- 
tion of  those  laws.  But  the  Supreme  Court  of 
Missouri  held,  in  this  case,  that  it  will  not  re- 
gard either  of  those  laws,  without  which  there 
was  no  case  before  it;  and  Dred  Scott,  having 
been  a  slave,  remains  a  slave.  In  this  respect 
it  is  admitted  this  is  a  Missouri  questiou — a  case 
which  has  but  one  side,  if  the  Act  of  Congress 
and  the  Constitution  of  Illinois  are  not  recog- 
nized. 

And  does  such  a  case  constitute  a  rule  of  de- 
cision for  this  court — a  case  to  be  followed  by 
this  court?  The  course  of  decision  so  long 
and  so  uniformly  maintained  established  a  com- 
ity or  law  between  Missouri  and  the  free  Stales 
and  Territories  where  slavery  was  pruhiblted, 
which  must  be  somewhat  regarded  in  this  case. 
Rights  sanctioned  for  twenty  eight  years  ought 
not  and  cannot  be  repudiated,  with  any  sem- 
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blance  of  justice,  by  one  or  two  decisions,  in- 
fluenced, as  declared,  by  a  determination  to 
counteract  the  excitement  against  slavery  in  the 
free  States. 

The  courts  of  Louisiana  having  held,  for  a 
series  of  years,  that  whore  a  master  took  his 
slave  to  France,  or  any  free  state,  he  was  enti- 
tled to  freedom,  and  that  on  bringing  him  back 
the  statiu  of  slavery  did  not  attach,  the  Legis- 
lature of  Louisiana  declared  by  an  Act  that  the 
slave  should  not  be  made  free  under  such  cir- 
cumstances. This  regulated  the  rights  of  the 
mafiter  from  the  time  the  Act  took  effect.  But 
the  decision  of  the  Missouri  court,  reversing  a 
former  decision,  affects  all  previous  decisions, 
technically,  made  on  the  same  principles,  un- 
less such  decisions  are  protected  by  the  lapse 
of  time  or  the  Statute  of  Limitations.  Dred 
Scott  and  his  family,  beyond  all  controverey, 
were  free  under  the  dccisionf  made  for  twenty- 
eight  years,  before  the  case  of  Seott  v.  Smeison. 
This  was  the  undoubted  law  of  Missouri  for 
fourteen  years  after  Scott  and  his  family  were 
brought  back  to  that  State.  And  the  grave 
question  arises,  whether  this  law  may  be  so  disre- 
garded as  to  enslave  free  persons.  I  am  strongly 
inclined  to  think  that  a  rule  of  decision  so  well 
settled  as  not  to  be  questioned,  cannot  be  an- 
nulled by  a  single  decision  of  the  court.  Such 
rights  may  be  inoperatives  under  the  decision 
in  future;  but  I  cannot  well  perceive  how  it  can 
have  the  same  effect  in  prior  cases. 

It  is  admitted,  that  when  a  former  decision 
is  reversed,  the  technical  effect  of  the  judgment 
is  to  make  all  previous  adjudications  on  the 
same  question  erroneous.  But  the  case  before 
us  was  not  that  the  law  had  been  erroneously 
construed,  but  that,  under  the  circumstances 
which  then  existed,  that  law  would  not 
be  recognized;  and  the  reason  for  this  is  de- 
clared to  be  the  excitement  against  the  institu- 
tion of  slavery  in  the  free  Slates.  While  1  la- 
ment this  excitement  as  much  as  anyone,  I  can- 
not assent  that  it  shall  be  made  a  basis  for  ju- 
dicial action. 

In  1816.  the  common  law,  by  statute,  was 
made  a  part  of  the  law  of  Missouri;  and  that  in- 
cludes the  great  principles  of  international 
law.  These  principles  cannot  be  abrogated  by 
judicial  decisions.  It  will  require  the  same  ex- 
erciiie  of  power  to  alxjiisb  the  common  law,  as 
to  introduce  it.  International  law  is  founded 
in  the  opinions  generally  received  and  acted  on 
by  civilized  nations,  and  enforced  by  moral 
sanctions.  It  becomes  a  more  authoritative  sys- 
tem when  it  results  from  special  compacts, 
founded  on  modified  rules,  adapted  to  the  exi- 
gencies of  human  society ;  it  is  in  fact  an  iuler- 
national  morality,  adapted  to  the  iiest  interests 
of  nations.  And  in  regard  to  the  States  of  this 
Union,  on  the  subject  of  slavery,  it  is  eminently 
fitted  for  a  rule  of  action,  subject  to  the  Federal 
Constitution.  "  The  laws  of  nations  are  but  the 
natural  rights  of  man  applied  to  nations."  Vat- 
tel. 

If  the  common  law  have  the  force  of  a  stat- 
utory enactment  in  Missouri,  it  is  clear,  as  it 
seems  to  me,  that  a  slave  who,  by  a  residence 
in  Illinois  in  the  service  of  his  master,  becomes 
entilledto  his  freedom,  cannot  again  be  reduced 
to  slavery  by  returning  to  his  former  domicil 
in  a  slave  State.  It  is  unnecessary  to  say  what 
legislative  power  might  do  by  a  general  Act  in 
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such  a  case,  but  it  would  be  sinzular  if  a  free- 
man could  be  made  a  slare  by  the  exercise  of  a 
judicial  discretion.  And  it  would  be  still  more 
extraordinary  if  tiiis  could  be  done,  not  only  in 
the  absence  of  special  legislation,  but  in  a  State 
where  the  common  law  is  in  force. 

It  is  supposed  by  some  that  the  8d  article 
in  the  Treaty  of  Cession  of  Louisiana  to  this 
country,  by  France,  in  1803.  may  have  some 
bearing  on  this  question.  The  article  referred 
to  provides  "that  the  inhabitants  of  the  ceded 
Territory  shall  be  incorporated  into  the  Union, 
and  enjoy  all  the  advantages  of  citizens  of  the 
United  States,  and  in  the  mean  time  they  shall 
be  maintained  and  protected  ia  the  free  enjoy- 
ment of  their  liberty,  property,  and  the  religion 
they  profess." 

As  slavery  existed  in  Louisiana  at  the  time  of 
the  cession,  it  is  supposed  this  is  a  guaranty 
that  there  should  be  no  change  in  its  con- 
dition. 

The  answer  to  this  is,  in  the  first  place,  that 
such  a  subject  does  not  belong  to  the  treaty- 
making  power;  and  any  such  arrangement 
would  have  been  nugatory.  And,  in  the  second 
place,  by  no  admissible  construction  can  the 
guaranty  be  carried  further  than  the  protection 
of  property  in  slaves  at  that  time  in  the  ceded 
Territory.  And  this  has  been  complied  with. 
The  ormnization  of  the  slave  States  of  Loui- 
siana, Missouri  and  Arkansas,  embraced  every 
slave  in  Louisiana  at  the  time  of  the  cession. 
This  removes  every  ground  of  objection  under 
the  Treaty.  There  is,  therefore,  no  pretense, 
growing  out  of  the  Treaty,  that  any  part  of  the 
Territory  of  Louisiana,  as  ceded,  beyond  the 
organized  States,  is  slave  territory. 

Under  the  fifth  head,  we  were  to  consider 
whether  the  ttatut  of  slavery  attached  to  the 
plaintiff  and  wife  on  their  return  to  Missouri. 

This  doctrine  is  not  asserted  in  the  late  opin- 
ion of  the  Supreme  Court  of  Missouri,  and  up 
to  1852  the  contrary  docrine  was  uniformly 
maintained  by  that  court. 

In  its  late  decision,  the  court  say  that  it  will 
not  give  effect  in  Missouri  to  the  laws  of  Illi- 
nois, or  the  law  of  Congress  called  the  Missouri 
Compromise.  This  was  the  effect  of  the  de- 
cision, though  its  terms  were,  that  the  court 
would  not  take  notice,  judicially,  of  those 
laws. 

In  1851,  the  Court  of  Appeals  of  South  Car- 
olina recognized  the  principle,  that  a  slave, 
being  taken  to  a  free  State,  became  free.  Oom- 
monweaUh  v.  PUaaants,  10  Leigh,  697.  In 
Betty  V.  Horlon,  the  Court  of  Appeals  held  that 
the  freedom  of  the  slave  was  acquired  by  the 
action  of  the  laws  of  Massachusetts,  by  the 
said  slave  being  taken  there.    6  Leigh.,  615. 

The  slave  States  have  generally  a(U>pted  the 
rule,  that  where  the  master,  by  a  residence  with 
his  slave  in  a  State  or  Territory  where  slavery 
is  prohibited,  the  slave  was  entitled  to  his  free- 
dom everywhere.  This  was  the  nettled  doctrine 
of  the  Supreme  Court  of  Missouri.  It  has  been 
so  held  in  Mississippi,  in  Virginia,  in  Louisiana, 
formerly  in  Kentucky,  Maryland,  and  in  other 
Statto. 

The  law,  where  a  contract  is  made  and  is  to 
be  executed,  governs  it.  This  does  not  depend 
upon  comity,  but  upon  the  law  of  the  contract. 
And  if,  in  the  language  of  the  Supreme  Court 
of  Missouri,  the  master,  by  taking  his  slave  to 
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Illinois,  and  employing  him  there  as  a  slave, 
emancipates  him  as  effectually  as  by  a  deed  of 
emancipation,  is  it  possible  that  such  an  act  is 
not  matter  for  adjudication  in  any  slave  State 
where  the  master  may  take  himt  Does  not 
the  master  assent  to  the  law  when  he  places 
himself  under  it  in  a  free  State? 

The  States  of  Missouri  and  Illinoig  are 
bounded  by  a  common  line.  The  one  prohibits 
slavery,  the  other  admits  it.  This  has  been 
done  by  the  exercise  of  that  sovereign  powei" 
which  appertains  to  each.  We  are  bound  to 
respect  the  institutions  of  each,  as  emanating 
from  the  voluntary  action  of  the  people.  Have 
the  people  of  either  any  right  to  disturb  the 
relations  of  the  other?  Each  State  rests  upon 
the  basis  of  its  own  sovereignty,  protected  by 
the  Constitution.  Our  Union  has  been  the 
foundation  of  our  prosperity  and  national  gloiy. 
Shall  we  not  cherish  and  maintain  it?  This  can 
only  be  done  by  respecting  the  legal  rights  of 
each  State. 

If  a  citizen  of  a  free  State  shall  entice  or  en- 
able aslaveto  escape  from  the  service  of  his  mas- 
ter, the  law  holds  him  responsible,  not  only  for 
the  loss  of  the  slave,  but  he  is  liable  to  be  in 
dieted  and  fined  for  the  misdemeanor.  And 
I  am  bound  here  to  say  that  I  have  never  found 
a  jury  in  the  four  States  which  constitute  my  cir 
cult,  which  have  not  sustained  this  law,  where 
theevidflnce  required  them  to  sustain  it.  And 
it  is  proper  that  I  should  also  say  that  more 
cases  have  arisen  in  my  circuit  by  rea^n  of  its 
extent  and  locality,  than  in  all  other  parts  of 
the  Union.  This  has  been  done  to  vindicate  the 
sovereign  rights  of  the  Southern  States,  and 
protect  the  legal  interests  of  our  brethren  of  the 
South. 

Let  these  facts  be  contrasted  with  the  case 
now  before  the  court.  Illinois  has  declared  in 
the  most  solemn  and  impressive  form  that  there 
shall  be  neither  slavery  nor  involuntary  serv- 
itude in  that  State,  and  that  any  slave  brought 
into  it,  with  a  view  of  becoming  a  resident, 
shall  be  emancipated.  And  effect  has  been 
given  to  this  provision  of  the  Constitution  by 
the  decision  of  the  Supreme  Court  of  that  Slate. 
With  a  full  knowledge  of  these  facts,  a  slave  is 
brought  from  Missouri  to  Rook  Island,  in  the 
State  of  Illinois,  and  is  retained  there  as  a 
slave  for  two  years,  and  then  taken  to  Fort 
Snelling,  where  slavery  is  prohibited  by  the 
Missouri  Compromise  Act,  and  there  he  is  de- 
tained two  years  longer  in  a  state  of  slavery. 
Harriet,  his  wife,  was  also  kept  at  the  same 
place  four  years  as  a  slave,  having  been  pur- 
chased in  Missouri.  They  were  then  removed 
to  the  State  of  Missouri,  and  sold  as  slaves, 
and  in  the  action  before  us  they  are  not  only 
claimed  as  slaves,  but  a  majority  of  ihy  brethren 
have  held  that  on  their  being  returned  to  Mis- 
souri the  ttatiu  of  stavery  attached  to  them. 

I  am  not  able  to  reconcile  this  result  with  the 
respect  due  to  the  State  of  Illinois.  Having  the 
some  rights  of  sovereignty  as  the  State  of  Mis- 
souri in  adopting  a  constitution,  I  can  perceive 
no  reason  why  the  institutions  of  Iljinois  should 
not  receive  the  same  consideration  as  those  of 
Missouri.  Allowing  to  my  brethren  the  same 
right  of  judgment  that  I  exercise  myself,  I  must 
be  pennittod  to  say  that  it  seems  to  me  the 
principle  laid  down  will  enable  the  people  of  a 
slave  State  to  introduce  slavery  into  a  free 
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State,  for  a  longer  or  shorter  time,  as  may  suit 
their  convenience;  and  by  returning  the  slave 
to  the  State  whence  he  was  brought,  by  force 
or  otherwise,  the  ttatut  of  slavery  attaches,  and 
protects  the  rights  of  the  master,  and  defies  the 
sovereignty  of  the  free  state.  There  is  no  evi- 
dence Mfore  us  that  Dred  Scott  and  his  family 
returned  to  Missouri  voluntarily.  The  con- 
trary is  inferable  from  the  agreed  case:  "In  the 
year  1838,  Dr.  Emerson  removed  the  plaintiff 
and  said  Harriet,  and  their  daughter  Eliza, 
from  Fort  Snelling  to  the  State  of  Missouri, 
where  they  have  ever  since  resided."  This  is 
the  agreed  case;  and  can  it  be  inferred  from 
this  that  Scott  and  family  returned  to  Missouri 
voluntarily?  He  was  removed;  which  shows 
that  he  was  passive,  as  a  slave,  having  exer- 
cised no  volition  on  the  subject.  He  did  not 
resist  the  master  bv  absconding  or  force.  But 
that  was  not  suSlcfent  to  bring  him  within  Lord 
Stowell's  decision;  he  must  have  acted  volun- 
tarily. It  would  be  a  mockery  of  law  and  an 
outrage  on  his  rights  to  coerce  his  return,  and 
then  claim  that  it  was  voluntary,  and  on  that 
ground  that  his  former  ttatut  of  slavery  at 
tacbed. 

If  the  decision  l>e  placed  on  this  ground, 
it  is  a  fact  for  a  jury  to  decide,  whether 
the  return  was  voluntary,  or  else  the  fact 
should  be  distinctly  admitted.  A  presumpti<m 
against  the  plaintiff  in  this  respect,  I  say  with 
confidence,  is  not  authorized  from  the  facts  ad- 
mitted. 

In  coming  to  the  conclusion  that  a  voluntary 
return  by  Grace  to  her  former  domicil,  slavery 
attached,  Lord  Stowell  took  great  pains  to  show 
that  England  forced  slavery  upon  her  Colonies, 
and  that  it  was  maintained  by  numerous  Acts  of 
Parliament  and  public  policy,  and,  in  short, 
that  the  system  of  slavery  was  not  only  estab- 
lished by  Oreat  Britain  in  her  West  Indian 
colonies,  but  that  it  was  popular  and  profitable 
to  many  of  the  wealthy  and  influential  people  of 
Engltmd,  who  were  engaged  in  trade,  or  owned 
and  cultivated  plantations  in  the  Colonies.  Ko 
one  can  read  his  elaborate  views  and  not  be 
struck  with  the  great  difference  between  En- 

fland  and  her  Colonies,  and  the  free  and  slave 
tates  of  this  Union.  While  slavery  in  the 
Colonies  of  England  is  subject  to  the  power  of 
the  mother  country,  our  States,  especially  in 
regard  to  slavery,  are  independent,  resting  upon 
their  own  sovereignties,  and  subject  only  to  in- 
ternational laws,  which  apply  to  independent 
States. 

In  the  case  of  WOliamt,  who  was  a  slave  in 
Granada,  having  run  away,  came  to  England, 
Lord  Stowell  said:  "The  four  judges  all  concur 
in  this — that  he  was  a  slave  in  Granada,  though 
a  free  man  in  England,  and  he  would  have  coxk- 
tinued  a  free  man  in  all  other  parts  of  the  world 
except  Granada." 

Strader  v.  Oraham,  10  How.,  82,  and  18 
Curt.,  80<5,  has  been  cited  as  having  a  direct 
bearing  In  the  case  before  us.  In  that  case  the 
court  say:  "  It  was  exclusively  in  the  power  of 
Kentucky  to  determine,  for  itself,  whether  the 
employment  of  slaves  in  another  State  should 
or  should  not  make  them  free  on  their  return." 
No  question  was  before  the  court  in  that  case, 
except  that  of  jurisdiction.  And  any  opinion 
given  on  anv  other  point  is  obiter  dictum,  and 
of  no  authority.  In  the  conclusion  of  his  opin- 
See  Vi  Uow. 


ion,  the  uhief  JtuUeetaxA:  " In  every  view  of 
the  subject,  therefore,  this  court  has  no  juris- 
diction of  the  case,  and  the  writ  of  error  must 
on  that  ground  i)e  dismissed." 

Ib  the  case  of  Spencer  v.  Negro  Dennit,  8 
Gill.,  331,  the  court  say:  "  Once  free,  and  al- 
ways free,  is  the  maxim  of  Maryland  law  upon 
the  subject.  Freedom  having  once  vested,  by 
no  compact  between  the  master  and  the  liberated 
slave,  nor  by  any  condition  subsequent,  at- 
tached by  the  master  to  the  gift  of  freedom, 
can  a  stale  of  slavery  be  reprwluced." 

In  HmUerv.  Fuleher,  1  Leigh,  172: 

"By  a  Statute  of  Maryland  of  1796,  all  slaves 
brought  into  that  State  to  reside  are  declared 
free;  a  Virginian-bom  slave  is  carried  by  bis 
master  to  Maryland ;  the  master  settled  there, 
and  keeps  the  slave  there  in  bondage  for  twelve 
vears,  the  statute  in  force  all  the  time;  then  he 
brings  him  as  a  slave  to  Virginia,  and  sells  him 
there.  Adjudged,  in  an  action  brought  by  the 
man  against  the  purchaser,  that  he  is  free." 

Judge  Eerr,  in  the  case,  says: 

"  Affreeing,  as  I  do.  with  the  general  view 
taken  in  this  case  by  my  brother  Green,  I  would 
not  add  a  word,  but  to  mark  the  exact  extent  to 
which  I  mean  to  go.  The  law  of  Maryland 
having  enacted  that  slaves  carried  into  that 
State  for  sale  or  to  reside  shall  be  free,  and  the 
owner  of  the  slave  here  having  carried  him  to 
Maryland,  and  voluntarily  submitting  himself 
and  the  slave  to  that  law,  it  governs  the  case." 

In  every  decision  of  a  slave  case  prior  to  that 
of  Dred  Seott  v.  JShnerton.  the  Supreme  Court  of 
Missouri  considered  it  as  turning  upon  the  Con- 
stitution of  Illinois,  the  Ordinance  of  1787.  or 
the  Missouri  Compromise  Act  of  1820.  The 
court  treated  these  Acts  as  in  force,  and  held 
itself  bound  to  execute  them,  by  declaring  the 
slave  to  be  free  who  had  acquired  a  domicil 
under  them  with  the  consent  of  his  master. 

The  late  decision  reversed  this  whole  line  of 
adjudication,  and  held  that  neither  the  Con- 
stitution and  laws  of  the  States.nor  Acts  of  Con- 
gress in  relation  to  Territories,  could  be  judi- 
cially noticed  by  the  Supreme  Court  of  Mis- 
souri. This  is  believed  to  be  in  conflict  with  the 
decisions  of  all  the  courts  in  the  Southern  States, 
with  some  exceptions  of  recent  cases. 

Iff  Marie  Louiie  v.  ifarotetal.,  9  La.,  475,  it 
was  held,  where  a  slave  having  been  taken  to 
the  kingdom  of  France  or  other  country  by  the 
owner,  where  slavery  is  not  tolerated,  operates 
on  the  condition  of  the  slave,  and  produces  im- 
mediate emancipation ;  and  that,  where  a  slave 
thus  becomes  free,  the  master  cannot  reduce 
him  again  to  slavery. 

JotepMnev.  PiftMnejf,  1  La.  Ann.,  829,  "where 
the  owner  removes  with  a  slave  into  a  State  in 
which  slavery  is  prohibited,  with  the  intention 
of  residing  there,  the  slave  will  be  thereby 
emancipated,  and  their  subsequent  return  to  the 
State  of  Louisiana  cannot  restore  the  relation  of 
master  and  slave."  To  the  same  import  are  the 
cases  of  Smith  v.  Smith,  18  La.,  441 ;  Thamcuy. 
Oenerii,  16  La.,  488;  Harry  etal.  v.  Decker  and 
Hopkint.yiaWs..  (Miss.,)  86.  It  was  held  that 
"slaves  within  the  jurisdiction  of  the  North- 
western Territory  became  freemen  by  virtue  of 
the  Ordinance  of  1787,  and  can  assert  their  claim 
to  freedom  in  the  courts  of  Mississippi."  Griffith 
V.  Fanny,  1  Virginia,  148.  It  was  decided  that 
a  negro  held  in  servitude  in  Ohio,  under  a  deed 
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executed  in  Virgioia  is  entitled  to  freedom  by 
the  Constitution  of  Ohio. 

The  case  of  Rhodes  v.  Bell.  3  How.,  897,  in- 
volved the  main  principle  in  the  case  before  us. 
A  person  residing  in  Washineton  City  pur- 
chaoed  a  slave  in  Alexandria,  and  broui^ht  him 
to  Washington.  Washington  continued  under 
the  law  of  Maryland,  Alexandria  under  the  law 
of  Virginia.  The  Act  of  Maryland  of  Novem- 
ber, IW.  a  Maxcy'sLaws,  351, declared  anyone 
who  shall  bring  any  negro,  mulatto,  or  other 
slave,  into  Maryland,  such  slave  should  be  free. 
The  above  slave,  by  reason  of  his  being  brought 
into  Washington  City,  was  declared  by  this 
court  to  be  free.  This,  it  appears  to  mc,  is  a 
much  stronger  case  against  the  slave  than  the 
facts  in  the  case  of  Seott. 

In  Biuh  V.  White,  8  Monroe,  104,  the  court 
say: 

"  That  the  Ordinance  was  paramount  to  the 
territorial  laws,  and  restrained  the  legislative 
power  there  as  effectually  as  a  Constitution  in 
an  organized  Slate.  It  was  a  public  Act  of  the 
Legislature  of  the  Union,  and  a  part  of  the  su- 
preme law  of  the  land :  and,  as  such,  this  court 
IS  ai  much  bound  to  take  notice  of  it  as  it  can 
be  of  any  other  law." 

In  the  case  of  Rankin  r.  Lydia,  8  A.  E. 
Marsh.,  467,  before  cited,  Judge  Mills,  speak- 
ing for  the  Court  of  Appeals  of  Kentucky, 
says: 

' '  If,  by  the  positive  provision  in  our  code,  we 
can  and  must  hold  our  slaves  in  the  one  case, 
and  statutory  provisions  equally  positive  decide 
against  that  right  in  the  otner,  and  liberate  the 
slave.he  must, by  an  authority  equally  imperious, 
be  declared  free.  Every  argument  which  sup- 
ports the  right  of  the  master  on  one  side,  l>ased 
upon  the  force  of  written  law,  must  be  equally 
conclusive  in  favor  of  the  slave,  when  he  can 
point  out  in  the  statute  the  clause  which  secures 
his  freedom." 

And  he  further  said : 

"  Free  people  of  color  in  all  the  Slates  are,  it 
is  believea,  guotn' citizens,  or,  at  least,  denitens. 
Although  none  of  the  States  may  allow  them 
the  privilege  of  office  and  suffrage,  yet  all  other 
civil  and  conventional  rights  are  secured  to 
them;  at  least,  such  rights  were  evidently 
secured  to  tbem  by  the  Ordinance  in  question 
for  the  government  of  Indiana.  If  these  rights 
are  vested  in  that  or  any  other  portion  of  the 
United  States,  can  it  be  compatible  with  the 
spirit  of  our  confederated  government  to  deny 
their  existence  in  any  other  part?  Is  there  less 
comity  existing  between  State  and  State,  or 
Slate  and  Territory,  than  exists  between  the 
det>potic  governments  of  Europe  T  " 

These  are  the  words  of  a  learned  and  great 
judge,  bom  and  educated  in  a  slave  State. 

I  now  come  to  inquire,  under  the  sixth  and 
last  h^,  "whether  the  decisions  of  the  Su- 
preme Court  of  Missouri,  on  the  question  be- 
fore us,  are  binding  on  this  court." 

While  we  respect  the  learning  and  high  in- 
telligence of  the  state  courts,  and  consider 
their  decisions,  with  others,  as  authority,  we 
follow  them  only  where  they  give  a  construc- 
tion to  the  state  statutes.  On  this  head,  I  con- 
sider myself  fortunate  in  being  able  to  turn  to 
the  decision  of  this  court,  given  by  Mr.  Juitice 
Qrier,  in  Pea»e  v.  Peek,  a  case  from  the  State 
of  Michigan,  18  How.,  S93,  decided  in  Decern- 
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her  Term.  1835.  Speaking  for  the  court.  Jitidge 
Orier  said: 

"  We  entertain  the  highest  respect  for  that 
learned  court  (the  Supreme  Court  of  Michigan), 
and  in  any  question  affecting  the  conslrucUoD 
of  their  own  laws,  where  we  entertain  any 
doubt,  would  be  glad  to  be  relieved  from  doubt 
and  responsibility  by  reposing  on  their  decision. 
There  are,  it  is  true,  many  dieta  to  be  found  in 
our  decisions,  averring  that  the  courts  of  the 
United  States  are  bound  to  follow  the  decisions, 
of  the  state  courts  on  the  construction  of  their 
own  laws.  But  although  this  nuy  be  correct, 
yet  a  rather  strong  expression  of  a  general  rule, 
it  cannot  be  received  as  the  annunciation  of  a 
maxim  of  universal  application.  Accordingly, 
our  reports  furnish  many  cases  of  exceptions 
to  it.  In  all  cases  where  there  is  a  settled  con- 
struction of  the  laws  of  a  State,  by  its  highest 
judicature  established  by  admitted  precedent. 
It  is  the  practice  of  the  courts  of  the  United 
States  to  receive  and  adopt  it,  without  criticism 
or  further  inquiry.  When  the  decisions  of  the 
State  court  are  not  consistent,  we  do  not  feel 
bound  to  follow  the  last,  if  it  is  contrary  to  our 
own  convictions;  and  much  more  is  this  the  case 
where,  after  a  long  course  of  consistent  decis- 
ions, some  new  light  suddenly  springs  up,  or 
an  excited  public  opinion  has  elicited  new 
doctrines  subversive  of  former  safe  precedeni." 

These  words,  it  appears  to  me,  have  a 
stronger  application  to  the  case  before  us  than 
they  had  to  the  cause  in  which  they  were 
spoken  as  the 'opinion  of  this  court:  and  I 
regret  that  they  do  not  seem  to  be  as  fresh  in 
the  recollection  of  some  of  my  brethren  as  in 
my  own.  For  twenty-eight  years,  the  decisions 
of  the  Supreme  Court  orMissouri  were  consist- 
ent on  all  the  points  made  in  this  case.  But 
this  consistent  course  was  suddenly  terminated, 
whether  by  some  new  light  suddenly  springing 
up.  or  an  excited  public  opinion,  or  both,  it  is 
not  necessary  to  say.  In  the  case  of  Soott  t. 
Eknenoa,  in  1853,  they  were  overturned  and 
repudiated. 

This,  then,  is  the  very  case  in  which  seven  of 
my  brethren  declared"  that  they  would  nM 
follow  the  last  decision.  On  this  authority  I 
may  well  repose.  I  can  desire  no  other  or 
better  basis. 

But  there  is  another  ground  which  I  deem 
conclusive,  and  which  I  will  restate. 

The  Supreme  Court  of  Missouri  refused  to 
notice  the  Act  of  Congress  or  the  Constitutioo 
of  Illinois,  under  which  Dred  Scott,  his  wife 
and  children,  claimed  that  they,are  entitled  to 
freedom. 

This  being  rejected  by  the  Missouri  court, 
there  was  no  case  before  it,  or  at  leant  it  was  a 
case  with  only  one  side.  And  this  is  the  case 
which,  in  the  opinion  of  this  court,  we  are 
bound  to  follow.  The  Missouri  court  disregards 
the  express  provisions  of  an  Act  of  Congress  . 
and  the  constitution  of  a  sovereign  State,  both 
of  which  laws  for  twenty-eight  years  it  had  not 
only  regarded,  but  carried  into  effect. 

If  a  State  court  may  do  this,  on  a  queatioa 
involving  the  liberty  of  a  human  being,  what 
protection  do  the  laws  afford?  So  far  from 
this  being  a  Missouri  question,  it  is  a  question, 
as  it  would  seem,  within  the  35th  sec.  of  the 
Judiciary  Act,  where  a  right  to  freedom  being 
set  up  under  the  Act  of  Congress,  and  the  de- 
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cision  being  against  such  right,  it  may  be 
brought  for  revision  before  this  court,  from  the 
Supreme  Court  of  Missouri. 

I  think  the  judgment  of  the  court  below 
should  be  reversed. 

Mr.  Juftiee  Cortia,  dissenting: 

I  dissent  from  the  opinion  pronounced  by 
the  Ghief  JusUee,  and  from  the  judgment 
which  the  majority  of  the  court  tlfink  it  proper 
to  render  in  tliis  case.  The  plaintiff  alleged  in 
bis  declaration,  that  he  was  a  citizen  of  the 
State  of  Missouri,  and  that  the  defendant  was  a 
citizen  of  the  State  of  New  York.  It  is  not 
doubted  that  it  was  necessary  to  make  each  of 
these  allegations,  to  sustain  the  jurisdiction  of 
the  Circuit  Court,  The  defendant  denied,  by 
a  plea  to  the  jurisdiction,  'either  sufficient  or 
insufficient,  that  the  plaintiff  was  a  citizen  of 
the  State  of  Missouri.  The  plaintiff  demurred 
to  that  (rioa.  The  Circuit  Court  adjudged  the 
plea  insufficient,  and  the  first  question  for  our 
consideration  is,  whether  the  sufficiency  of  that 
plea  is  before  this  court  for  judgment,  upon 
thin  writ  of  error.  The  part  of  the  judicial 
power  of  the  United  States,  conferred  by  Con- 
gress on  the  circuit  courts,  being  limited  to 
certain  described  cases  and  controversies,  the 
question  whether  a  particular  case  is  within  the 
cognizance  of  a  circuit  court,  may  be  raised  by 
a  plea  to  the  jurisdiction  of  such  court  When 
that  question  has  lieen  raised,  the  Circuit  Court 
mu-it,  in  the  first  instance,  pass  upon  and  de- 
termine it.  Whether  its  determination  be  final, 
or  subject  to  review  by  this  appellate  court, 
mast  depend  upon  the  will  of  Congress;  upon 
which  body  the  Constitution  has  conferred  the 
power,  with  certain  restrictions,  to  establish 
inferior  courts  to  determine  their  jurisdiction, 
and  to  r^ulate  the  appellate  power  of  this 
court.  The  Sad  section  of  the  Judiciary 
Act  of  1789,  which  allows  a  writ  of  error 
from  final  judgments  of  circuit  courts,  pro- 
vidcs  that  there  shall  be  no  reversal  in  this 
court,  on  such  writ  of  error,  for  error  in  ruling 
any  plea  in  abatement,  other  than  a  plea  to  the 
jurisdiction  of  the  court.  Accordingly  it  has 
been  held,  from  the  origin  of  the  court  to  the 
present  day,  that  circuit  courts  have  not  been 
made  by  Congress  the  final  Judges  of  their  own 
jurisdiction  in  civil  cases.  And  that  when  a 
record  comes  here  upon  a  writ  of  error  or  ap- 
p<!iil,  and,  on  its  inspection,  it  appears  to  this 
court  that  the  Circuit  Court  had  not  jurisdic- 
tion, its  judgment  must  be  reversed,  and  the 
cause  remanded,  to  be  dismissed  for  want  of 
jurisdiction. 

It  is  alleged  by  the  defendant  in  error,  in  this 
cft'W,  that  the  plei  to  the  jurisdiction  was  a 
suHloient  plea;  that  it  shows,  on  inspection  of 
its  allegations,  confessed  by  the  demurrer,  that 
the  plaintiff  was  not  a  citizen  of  the  State  of 
Missouri ;  that  upon  this  record,  it  must  appear 
to  this  court  that  the  case  was  not  within  the 
judicial  power  of  the  United  States,  as  defined 
and  granted  by  the  Constitution,  because  it  was 
not  a  suit  by  a  citizen  of  one  State  against  a 
citizen  of  another  State. 

To  this  it  is  answered,  first,  that  the  defend- 
ant, by  pleading  over,  after  the  plea  to  the 
juri'idiction  was  adjudged  insufficient,  finally 
waived  all  benefit  of  that  plea. 

When  that  plea  was  adjudged  insufficient,  the 
See  10  How. 


defendant  wa;  obliged  t<>  answer  over.  He 
held  no  alternative.  He  could  not  stop  the 
further  progress  of  the  case  in  the  Circuit 
Court  by  a  writ  of  error,  on  which  the  suffi- 
ciency of  his  plea  to  the  jurisdiction  could  be 
tried  in  this  court,  because  the  judgment  on 
that  plea  was  not  final,  and  no  writ  of  error 
would  lie.  He  was  forced  to  plead  to  the 
merits.  It  cannot  be  true,  then,  that  he  waived 
the  benefit  of  his  plea  to  the  jurisdiction  by 
answering  over.  Waiver  includes  consent. 
Here,  there  was  no  consent.  And  if  the  benefit 
of  the  plea  was  finally  lost,  it  must  be,  not  by 
any  waiver,  but  because  the  laws  of  the  United 
States  have  not  provided  any  mode  of  review- 
ing the  decUion  of  the  Circuit  Court  on  such 
a  plea,  when  that  decision  is  against  the  defend- 
ant. This  is  not  the  law.  Whether  the  de- 
cision of  the  Circuit  Court  on  a  plea  to  the 
jurisdiction  be  against  the  plaintiff,  or  against 
the  defendant,  the  losing  party  may  have  any 
alleged  error  in  law.  in  ruUng  such  a  plea  ex- 
amined in  this  court  on  a  writ  of  error,  when 
the  matter  in  controversy  exceeds  the  sum  or 
value  of  |3,000.  If  the  decision  be  against  the 
plaintiff,  and  his  suit  dismissed  for  want  of 
jurisdiction,  the  judgment  is  technically  final, 
and  he  may  at  once  sue  out  his  writ  of  error. 

MoUany.  Torrance,  9  Wheat.,  537. 

If  the  decisisn  be  against  the  defendant, 
though  he  must  answer  over,  and  wait  for  a 
final  judgment  in  the  cause,  he  may  then  have 
his  writ  of  error,  and  upon  it  obtain  the  judg- 
ment of  this  court  on  any  question  of  law  ap- 
parent on  the  record,  touching  the  jurisdiction. 
The  fact  that  he  pleaded  over  to  the  merits, 
under  compulsion,  can  have  no  effect  on  his 
right  to  object  to  the  jurisdiction.  If  this 
were  not  so,  the  condition  of  the  two 
parties  would  be  grossly  unequal.  For  if 
a  plea  to  the  jurisdiction  were  ruled  against 
the  plaintiff,  he  could  at  once  take  bis 
writ  of  error  and  have  the  ruling  reviewed 
here ;  while,  if  the  same  plea  were  ruled  ag^nst 
the  defendant.he  must  not  only  wait  for  a  final 
judgment,  but  could  in  no  event  have  the 
ruling  of  the  Circuit  Court  upon  the  plea  re- 
views by  this  court.  I  know  of  no  ground 
for  saying  that  Uie  laws  of  the  United  States 
have  thus  discriminilted  between  the  parties  to 
a  suit  in  its  courts. 

It  is  further  objected,  that  as  the  judgment 
of  the  Circuit  Court  was  in  favor  of  the  defend- 
ant, and  the  writ  of  error  in  this  cause  was  sued 
out  by  the  plaintiff,  the  defendant  is  not  in  a 
condition  to  assign  any  error  in  the  record,  and 
therefore  this  court  is  precluded  from  consider- 
ing the  question  whether  the  Circuit  Court  had 
jurisdiction. 

The  practice  of  this  court  does  not  require  a 
technical  assignment  of  errors.  See  the  rule. 
Upon  a  writ  of  error,  the  whoteTwjord  is  open 
for  inspection;  and  if  any  error  be) found  in  it, 
the  judgment  is  reversed.  -^ 

Rink  of  U.  8.  V.  »mith,  11  Wheat.,  171. 

It  is  true,  as  a  general  rule,  that  the  court 
will  not  allow  a  party  to  rely  on  anything  as 
cause  for  reversing  a  judgment,  which  was  for 
hb  advantage.  In  this,  we  follow  an  ancient 
rule  of  the  common  law.  But  so  careful  was 
that  law  of  the  preservation  of  the  course  of  its 
courts,  that  it  made  an  exception  out  of  that 
general  rule,  and  allowed  a  party  to  assign  for 
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error  that  which  was  for  his  advantage,  if  it 
were  a  departure  by  the  court  itself  from  its  set- 
tled course  of  procedure.  The  cases  on  this 
subject  are  collected  in  Bac.  Abr.,  Error,  H.,  4. 
And  this  court  followed  this  practice  in  Capron 
V.  Van  Noorden,  2  Cranch,  126,  where  the 
plaintiff  below  procured  the  reversal  of  a  judg- 
ment for  the  defendant,  on  the  ground  that  the 
plaintiff's  allegations  of  citizenship  had  not 
shown  jurisdiction. 

But  it  is  not  necessary  to  determine  whether 
the  defendant  can  be  allowed  to  assign  want  of 
jurisdiction  as  an  error  in  a  judgment  in  his  own 
favor.  The  true  question  is,  not  what  either  of 
the  parties  may  be  allowed  to  do,  but  whether 
this  court  will  affirm  or  reverse  a  judgment  of 
the  Circuit  Court  on  the  merits,  when  it  appears 
on  the  record,  by  a  plea  to  the  jurisdiction,  that 
it  is  a  case  to  which  the  judicialpower  of  the 
United  States  does  not  extend.  The  course  of 
the  court  is,  where  no  motion  is  made  by  either 
party,  on  its  own  motion,  to  reverse  such  a 
judgment  for  want  of  jurisdiction,  not  only  in 
cases  where  it  is  shown,  negatively,  by  a  plea 
to  the  jurisdiction,  that  jurisdiction  does  not 
exist,  but  even  where  it  does  not  appear,affirm- 
atlvely,  that  It  does  exist.  Piquignot  v.  The 
Pennsylvania  B.  It.  Co.,  16  How.,  104.  It  acts 
upon  the  principle  that  the  judicial  power  of 
the  United  States  must  not  be  oKerted  in  a  case 
to  which  it  does  not  extend,  even  if  both  par- 
ties desire  to  have  it  exerted.  Cutler  v.  Bae,  7 
How.,  729.  I  consider,  therefore,  that  when 
there  was  a  plea  to  the  jurisdiction  of  the  Cir- 
cuit Court  in  a  case  brought  here  by  a  writ  of 
error,  the  first  duty  of  this  court  is,  nta  tponte, 
if  not  moved  to  it  by  either  partv,  to  examine 
the  sufficiency  of  that  plea;  and  thus  to  take 
care  that  neither  the  Circuit  Court  nor  this  court 
shall  use  the  judicial  power  of  the  United 
States  in  a  case  to  which  the  Constitution  and 
laws  of  the  United  States  have  not  extended 
that  power. 

I  proceed,  therefore,  to  examine  the  plea  to 
the  jurisdiction. 

I  do  not  perceive  any  sound  reason  why  it  is 
not  to  be  judged  by  the  rules  of  the  common 
law  applicable  to  such  pleas.  It  is  true,  where 
the  jurisdiction  of  the  Circuit  Court  depends 
on  the  citizenship  of  the  ^rties,  it  is  incum- 
bent on  the  plaintiff  to  allege  on  the  record  the 
necessary  citizenship;  but  when  he  has  done  so, 
the  defendant  must  interpose  a  plea  in  abate- 
ment, the  allegations  whereof  show  that  the 
court  has  not  jurisdiction;  and  it  is  incumbent 
on  him  to  prove  the  truth  of  his  plea. 

In  Sheppard  v.  Oravet,  14  How.,  505,  the 
rules  on  this  subject  are  thus  stated  in  the  opin- 
ion of  the  court:  "That  although,  in  the  courts 
of  the  United  States,  it  is  necessary  to  set  forth 
the  grounds  of  their  cognizance  as  courts  of 
limited  jurisdiction,  yet  wherever  jurisdiction 
^all  be  averred  in  the  pleadings,  in  conformity 
with  the  laws  creating  those  courts,  it  must  tie 
taken  prima  fade,  as  existing;  and  it  is  incum- 
bent on  him  who  would  impeach  that  jurisdic- 
tion for  causes  dehors  the  pleading,  to  allege 
and  prove  such  causes;  that  the  necessity  for  the 
alleealion,  and  the  burden  of  sustaining  it  by 
proof,  both  rest  upon  the  party  taking  the  ex- 
ception." These  positions  are  sustained  by  the 
authorities  there  cited,  as  well  as  by  WiekUffe 
V.  Owingt,  17  How.,  47. 
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When,  therefore,  as  in  this  case,  the  neces- 
sary averments  as  to  citizenship  are  made  on 
the  record,  and  jurisdiction  is  assumed  to  exist, 
and  the  defendant  comes  by  a  plea  to  the  juria- 
diction  to  displace  that  presumption,  he  occo 
pies,  in  my  judgment,  precisely  the  position  de- 
scribed io  Bacon  Abr. ,  Abatement :  "  Abatement, 
in  the  general  acception  of  the  word,  signifies  a 
plea,  put  in  by  the  defendant,  in  which  he 
shows  cause  to  the  court  whv  he  should  not  be 
impleaded;  or,  if  at  all,  not  in  the  manner  and 
form  he  now  is." 

Tliis  being,  then,  a  plea  in  abatement,  to  the 
jurisdiction  of  the  court,  I  must  judge  of  its 
sufficiency  by  those  rules  of  the  common  law 
applicable  to  such  pleas. 

The  plea  was  as  follows:  "And  the  said  John 
F.  A.  Sandford,  in  his  own  proper  person, 
comes  and  says  that  this  court  ought  not  to 
have  or  take  further  cognizance  of  the  action 
aforesaid,  because  he  says  that  said  cause  nf  ac- 
tion, and  each  and  every  of  them  (if  any  such 
have  accrued  to  the  said  Dred  Scott),  accrued 
to  the  said  Dred  Scott  out  of  the  jurisdiction  of 
this  court,  and  exclusively  within  the  jurisdic- 
tion of  the  courts  of  the  State  of  Missouri; 
for  that,  to  wit:  the  said  plaintiff,  Dred  Scott, 
is  not  a  citizen  of  the  State  of  Missouri,  as  al- 
leged in  his  declaration,  because  he  is  a  negm 
of  African  descent;  his  ancestors  were  of  pure 
African  blood,  and  were  brought  into  this  coun 
liy  and  sold  as  negro  slaves;  and  this  the  said 
Sandford  is  ready  to  verify.  Wherefore,  he 
prays  judgment  whether  this  court  can  or  will 
take  further  cognizance  of  the  action  afore- 
said." 

The  plaintiff  demurred,  and  the  judgment 
of  the  CJircuit  Court  was,  tiiat  the  plea  was  in- 
sufficient. 

I  cannot  treat  this  plea  as  a  general  traverse 
of  the  citizenship  alleged  by  the  plaintiff.  In- 
deed, if  it  were  so  treated,  the  plea  was  clearly 
bad,  for  its  concludes  with  a  verification,  and 
not  to  the  country,  as  a  general  traverse  should. 
And  though  this  defect  in  a  plea  in  bar  must 
be  pointed  out  by  a  special  demurrer,  it  is  never 
necessarv  to  demur  specially  to  a  plea  in  abate- 
ment; all  matters,  though  of  form  only,  may  be 
taken  advantage  of  upon  a  general  demurrer  to 
such  a  plea. 

Chitty  on  PI.,  465. 

The  truth  is,  that  though  not  drawn  with  the 
utmost  technical  accuracy,  it  is  a  special  trav- 
erse of  the  plaintiff's  allegation  of  citizenship, 
and  was  a  suitable  and  proper  mode  of  traverse 
under  the  circumstances.  By  reference  to  Mr. 
Stephen's  description  of  the  uses  of  such  a 
traverse,  contained  in  his  excellent  analysis  of 
pleadings  (Steph.  on  PI.,  176),  it  will  Ije  seen 
how  precisely  this  plea  meets  one  of  his  de- 
scriptions. No  doubt  the  defendant  might  have 
traversed,  by  a  common  or  general  traverse, 
the  plaintiff's  allegation  that  he  was  a  citizen  of 
the  State  of  Missouri,  concluding  to  the  coun- 
try. The  issue  thus  presented  being  Joined, 
would  have  involved  matter  of  law,  on  which 
the  jury  must  have  passed,  under  the  direction 
of  the  court.  But  by  traversing  the  plaintUTs 
citizenship  specially — that  is,  averring  those 
facts  on  which  the  defendant  reli^  to  show 
that  in  point  of  law  the  plaintiff  was  not  a  cit- 
izen, and  basing  I  he  traverse  on  those  facts  as  a 
deduction  therefrom — opportunity  was  given  to 
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do '  what  was  done;  that  is,  to  present  directly 
to  the  court,  by  a  demurrer,  the  sufficiency  of 
those  facts  to  negative,  in  point  of  law,  the 
plaintiff's  allegation  of  citizenship.  This,  then, 
being  a  special,  and  not  a  general  or  common 
traverse,  the  rule  is  settled,  that  the  facts  thus 
set  out  in  the  plea,  as  the  reason  or  ground  of 
the  traverse,  must  of  themselves  constitute,  in 
point  of  I»w,  a  negative  of  the  allegation  thus 
traversed.  Steph.  on  PL,  183;  Ch.  on  PL,  620. 
And  upon  a  demurrer  to  this  plea,  the  question 
which  arises  is,  whether  the  facts,  that  the 
plaintiff  is  a  negro,  of  African  descent,  whose 
ancestors  were  of  pure  African  blood,  and  were 
brought  into  this  country  and  sold  as  negro 
slaves,  may  all  be  true,  and  ^et  the  plaintiff  be 
a  citizen  of  the  State  of  Missouri,  within  the 
meaning  of  the  Constitution'  and  laws  of  the 
United  States,  which  confer  on  citizens  of  one 
State  the  right  to  sue  citizens  of  another.  State 
in  the  circuit  courts.  Undoubtedly,  if  these 
facts,  taken  together,  amount  to  an  allegation 
that,  at  the  time  of  action  brought,  the  plaint- 
iff was  himself  a  slave,  the  plea  is  sutHcient. 
It  has  been  suggested  that  the  plea,  in  legal  ef- 
fect, does  so  aver,  because,  if  his  ancestors 
were  sold  as  slaves,  the  prfsumption  is  they 
continued  slaves;  and  if  so.  the  presumption 
is,  the  plaintiff  was  bom  a  slave;  and  if  so,  the 
presumption  is,  be  continued  to  be  a  slave  to 
the  time  of  action  brought. 

I  cimnot  think  such  presumptions  can  be  re- 
sorted to,  to  help  out  defective  averments  in 
pleadine;  especially,  in  pleading  in  abatement, 
where  the  utmost  certainty  and  precision  are 
required.  Chit.  PL.  4.57.  That  the  plaintiff 
him'elf  was  a  slave  at  the  time  of  action 
brought,  is  a  substantive  fact,  having  no  neces- 
sary connection  with  the  fact  that  his  parents 
were  sold  as  slaves.  For  they  mip;ht  have  been 
sold  after  he  was  born ;  or  the  plamtiff  himself, 
if  once  a  slave,  might  have  become  a  freeman 
before  action  was  brought.  To  aver  that  his 
ancestors  were  sold  as  slaves,  is  not  equivalent, 
in  poinlwf  law,  to  an  averment  that  he  was  a 
slave.  If  it  were,  he  could  not  even  confess 
and  avoid  the  averment  of  the  slavery  of  his 
ancestors,  which  would  be  monstrous;  and  if  it 
be  not  equivalent  in  point  of  law,  it  cannot  be 
treated  a.s  amounting  thereto  when  demurred  to: 
for  a  demurrer  con^ssesonly  those  substantive 
facts  which  are  well  pleaded,  and  not  other  dis- 
tinct substantive  facts  which,  might  be  inferred 
therefrom  by,  a  jury.  To  treat  an  averment 
that  the  plaintiff's  ancestors  were  Africans, 
brought  to  this  country  and  sold  as  slaves,  m 
amounting  to  an  averment  on  the  record  that 
he  was  a  slave,  because  it  may  laj'  some  foun- 
dation for  presuming  so.  is  to  hold  that  the  facts 
actually  alleged  may  be  treated  as  intended  as 
evidence  of  another  distinct  fact  not  alleged. 
But.  it  is  a  cardinal  rule  of  pleading,  laid  down 
in  Bowman' t  cose,  9  Rep. ,  b,  and  in  even  ear- 
lier authorities  therein  referred  to,  "  tliat  evi- 
dence shall  never  be  pleaded,  for  it  only  tends 
to  prove  matter  of  fact;  and  therefore  the  mat- 
ter of  fact  shall  be  pleaded."  Or,  as  the  rule  is 
sometimes  stated,  pleadings  must  not  lie  argu 
mentativc.  Steph.  PL. 384,  and  authorities  cited 
by  him.  In  Com.  Dig.,  Ploader,  E.  8,  and 
Bac.  Abr.,  Pleas  I  ,  ■'i.  and  Steph..  PL,  many 
decisions  under  this  rule  are  collected.  In 
trover,  for  an  Indenture  whereby  A  granted  a 
See  18  How.  U.  8.,  Book  10. 


manor,  it  is  no  plea  that  A  did  not  grant  the 
manor,  for  it  does  not  answer  the  declaration 
except  by  argument.     Yelv.,  233. 

So  in  trespass  for  taking  and  carrying  away 
the  plaintiff's  goods,  the  defendant  pleaded  that 
thb  plaintiff  never  had  any  goods.  The  court 
said,  "thls'is  an  infallible  argument  that  the 
defendant  is  not  guilty,  but  it  is  no  plea." 
Dyer,  a  43. 

In  ejectment,  the  defendant  pleaded  a  sur- 
render of  a  copyhold  by  the  hand  of  Fosset, 
the  steward.  The  plaintiff  replied  that  Fosset 
was  not  steward.  The  court  hel4  this  no  issue, 
for  it  traversed  the  surrender  only  argumen- 
tatively.     Cro.  Eliz.,  260. 

In  these  cases,  and  many  others  reported  in 
the  books,  the  inferences  from  the  facts  state<l 
were  irresistible.  But  the  court  held  they  did 
not,  when  demurred  to,  amount  to  such  infera- 
ble facts.  In  the  case  at  bar.  the  inference  that 
the  defendant  was  a  slave  at  the  time  of  action 
brought,  even  if  it  can  be  made  at  all,  from  the 
fact  that  his  parents  were  slaves,  is  certainly 
not  a  necessary  inference.  This  case,  there- 
fore, is  like  that  of  Digby  v,  Alexander.  8  Bing., 
416.  In  that  case,  the  defendant  pleaded  many 
facts  strongly  tending  to  show  that  he  was  once 
Earl  of  StirUng;  but  as  there  was  no  positive 
allegation  that  be  was  so  at  the  time  of  action 
brought,  and  as  every  fact  averred  might  be 
I  true,  and  yet  the  defendant  not  have  been  Earl 
I  of  Stirling  at  the  time  of  action  brought,  the 
I  plea  was  neld  to  be  insufficient. 

A  lawful  seisin  of  land  is  presumed  to  con- 
tinue. But  if,  in  an  action  of  trespass  quart 
eUt'iaum,  the  defendant  were  to  plead  that  he 
was  lawfully  seised  of  the  hem  in  quo,  one 
month  before  the  time  of  the  alleged  trespass, 
I  should  have  no  doubt  it  would  be  a  bad  plea. 
See  Afollan  v.  lorrance',  9  Wheat.,  537.  So  if 
a  plea  to  the  jurisdiction,  instead  of  alleging 
that  the  plaintiff  was  a  citizen  of  the  same  State 
as  the  defendant,  were  to  allege  that  the  plaint- 
iff's ancestors  were  citizens  of  that  State,  I  think 
the  plea  could  not  be  supported.  My  judgment 
would  be,  as  it  is  in  this  case,  that  if  the  de- 
fendant meant  to  aver  a  particular  substantive 
fact,  as  existing  at  the  time  of  action  brouKht, 
he  must  do  it  directly  and  explicitly,  and  not  by 
way  of  inference  from  certain  other  averments, 
which  are  quite  consistent  with  the  contrary  by  - 
pothesis.  I  cannot,  therefore,  treat  this  plea 
as  containing  an  averment  that  the  plaintiff 
himself  was  a  slave  at  the  time  of  action 
brought;  and  the  inquiry  recurs,  whether  the 
facts,  that  he  is  of  African  descent,  and  that 
his  parents  were  once  slaves,  are  necessarily  in- 
consistent with  his  own  citizenship  in  the  State 
of  Missouri,  within  the  meaning  of  the  Consti- 
tution and  laws  of  the  United  Slates. 

In  Oaaiei  v.  Ballon,  6  Pet..  761,  the  defend 
ant  was  described  on  the  record  as  a  naturalized 
citizen  of  the  United  States,  residing  in  Loui- 
siana. The  court  held  this  equivalent  to  an 
averment  that  the  defendant  was  a  citizen  of 
Louisiana;  because  a  citizen  of  the  United 
States,  residing  in  any  State  of  the  Union,  is, 
for  purposes  of  jurisdiction,  a  citizen  of  that 
State.  Now,  the  plea  to  the  jurisdiction 
in'  this  case  does  not  controvert  the  fact 
that  the  plaintiff  resided  in  Missouri  at  the 
date  of  the  writ.  If  he  did  then  reside  there, 
and  was  also  a  citizen  of  the  United  States,  no 
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provMono  contained  in  the  Constitution  or  laws 
of  Missouri  can  deprive  llie  plaintiflf  of  liis 
riglit  to  sue  citizens  of  States  other  than  Mis- 
souri, in  tbe  courts  of  tlie  United  States. 

So  tlmt,  under  tlie  allegaiions  contained  in 
tliis  plea,  and  admitted  by  the  demurrer,  the 
question  if,  whether  any  person  of  African  de- 
scent, whose  ancestors  were  sold  as  slaves  In  the 
United  Slates,  can  be  a  citizen  of  the  United 
States.  If  any  such  person  can  be  a  citizen, 
this  plaintiff  h*as  the  right  to  the  Jud(;ment  of 
the  court  that  be  is  so;  for  no  cause  is  shown 
by  the  plea  why  he  is  not  so,  except  his  descent 
and  the  slavery  of  his  ancestors. 

The  Ist  Section  of  the  'M  Article  of  the 
Constitution  uses  the  lan^tia.Lce,  "a  citizen  of 
the  United  Slates  at  the  time  of  the  adoption 
of  the  Constitution."  One  mode  of  approaching 
this  question  is,  to  inquire  who  were  citizens 
of  the  United  States  at  the  time  of  the  adop- 
tion of  the  ConslitulioD. 

Ciiizens  of  the  United  States  at  tbe  time  of 
the  adoption  of  the  Constitution  can  have  been 
no  other  than  the  citizens  of  the  United  States 
under  the  Confederation.  By  the  Articles  of 
Confederation,  a  government  was  organized, 
the  style  whereof  was,  "  The  United  States  of 
America."  This  government  was  in  existence 
when  theConstilulion  wasframcdand  proposed 
for  adoption,  and  was  to  be  sujierseded  by  the 
new  Government  of  the  United  States  of  Amer- 
ica, organized  under  the  Constitution.  When, 
therefore,  the  Constlution  speaks  of  citizenship 
of  the  United  States,  existing  at  the  time  of  the 
adoption  of  the  Constitution,  it  must  necessari- 
ly refer  to  citizenship  under  the  government 
which  existed  prior  to  and  at  the  time  of  such 
adoption. 

Without  going  Into  any  question  concerning 
the  powers  of  the  Confederation  to  govern  the 
territory  of  the  United  States  out  of  the  limits 
or'  the  States,  and  consequently  to  sustain  the 
relation  of  Oovernment  and  citizen  in  respect 
to  the  inhabitants  of  such  territory,  it  may 
safely  be  said  that  the  citizens  of  the  several 
SlHtes  were  citizens  of  the  United  States  under 
the  Confederation. 

Tliat  government  was  simply  a  confederacy 
of  the  several  States,  po8s<'S.siDg  a  few  defined 
powers  over  subjects  of  general  concern, 
each  State  retaining  everv  power,  jurisdiction, 
and  right,  not  expressly  di-legated  to  the  United 
Slates  in  Congress  assembled.  And  no  power 
was  thus  delegated  to  the  government  of  the 
Confe<leration,  to  act  on  any  question  of  oil 
izenship.  or  to  make  any  rules  in  respect  there 
t4>.  The  whole  matter  was  left  to  stand  upon 
the  action  of  the  several  States,  and  to  the  nat- 
ural consequence  of  such  action,  that  tbeciii- 
Zi-us  of  each  State  should  be  citizens  of  that 
Confederacy  into  which  that  State  bad  entered, 
the  style  whereof  wan,  "The  United  States  of 
America." 

To  determine  whether  any  free  persons,  de- 
scended from  Africans  held  in  slavery,  were 
citizens  of  the  United  States  under  the  Confed- 
eration, and  consequently  at  the  time  of  the 
adoption  of  the  Constitution  of  the  United 
Stutes,  it  is  only  necessary  to  know  whether 
any  such  perxons  were  citizens  of  either  of  the 
Slates  under  the  Confederation  at  the  time  of 
the  adoplion  of  the  C!on4titiition. 

i)l  this  there  can  be  no  doubt.    At  the  time 
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of  the  ratiflcAtlon  of  the  Articles  of  Confedera- 
tion, all  free  native-born  inhabitants  of  the 
States  of  New  Hampshire,  Massachusetts,  New 
York,  New  Jersey  and  North  Carolina,  though 
descended  from  African  slaves,  were  not  only 
citizens  of  those  States,  but  such  of  them  as 
had  the  other  necessary  qualifications  possessed 
the  franchise  of  electors,  on  equal  terms  with 
other  citizens. 

The  Supreme  Court  of  North  Carolina,  in 
the  case  of  Th»  StaU  v.  Manud,  4  Dev.  &  Bat., 
20,  has  declared  tbe  law  of  that  State  on  this 
subject,  in  terms  which  I  believe  to  be  as 
sound  law  in  the  other  States  I  have  enumer- 
ated, as  it  was  in  North  Carolina. 

"According  to  the  laws  of  this  State."  sava 
Jud^  Oaaton.  in  delivering  the  opinion  of  the 
court,  "all  human  l)eings  within  it,  who  are 
not  slaves,  fall  within  one  of  two  classes. 
Whatever  distinctions  may  have  existed  in  the 
Roman  laws  between  citizens  and  free  inhab- 
itants, they  are  unknown  to  our  institutions. 
Before  our  Revolution,  all  free  persons  bom 
witJiin  the  dominions  of  the  King  of  Oreat 
Britain,  whatever  their  color  or  complexion, 
were  nativt-born  British  subjects — those  bom 
out  of  his  allegiance  were  aliens.  Slavery  did 
not  exist  in  England,  biA  it  did  in  the  British 
Colonies.  Slaves  were  not  in  legal  parlance  per- 
sons, but  property.  The  moment  the  incapac- 
ity, the  disqualification  of  slavery,  was  re- 
moved, they  became  persons,  and  were  then 
either  British  subjects,  or  not  British  subjects, 
according  as  they  were  or  were  not  bom  within 
the  allegiance  of  the  British  King.  Upon  tbe 
Revolution,  no  other  change  took  place  in  tlw 
laws  of  North  Carolina  than  was  consequent  on 
the  transition  from  a  Colons  dependent  on  a 
European  King,  to  a  free  and  sovereign  State. 
Slaves  remained  slaves.  British  subjects  io 
North  Carolina  became  North  Carolina  free- 
men. Foreigners,  until  made  members  of  the 
State,  remained  aliens.  Slaves,  manumitted 
here,  became  freemen,  and  then-fore,  if  bom 
within  North  Carolina,  are  citizens  &t  Nonti 
Carolina,  and  all  free  persons  bom  within  the 
State  are  born  citizens  of  the  State.  The  Con- 
stitution extended  the  elective  franchise  to 
every  freeman  who  had  arrived  at  the  age  of 
twenty-one,  and  paid  a  public  tax;  and  it  is  a 
matter  of  universal  notoriety,  that,  under  it, 
free  persons,  without  regard  to  color,  claimed 
and  exercised  the  franchise,  until  it  was  taken 
from  free  men  of  color  a  few  years  since  by 
our  amended  Constitution." 

In  Tlie  State  v.  Ntweomh,  5  Ired.,  268,  de- 
cided in  1844,'  the  same  court  referred  to  this 
case  of  The  Stater.  Manvel,  and  said:  "That 
case  underwent  a  very  laborious  investigation, 
both  by  the  Bar  an<i  the  Bench.  The  case  was 
brought  here  by  appeal,  and  was  felt  to  be  one 
of  great  importance  in  principle.  It  was  con- 
sidered with  an  anxiety  and  care  worthy  of  tlie 
principle  involved,  and  which  give  it  a  coo- 
trolling  infiuenco  and  authority  on  all  qaestioos 
of  a  similar  character." 

An  argument  from  speculative  premises, 
however  well  chosen,  that  the  then  state  of  opin- 
ion in  the  Commonwealth  of  Massachusetts  was 
not  contislent  with  the  natural  rights  of  people 
of  color  who  were  born  on  that  M)il.  and  that 
they  were  not,  by  the  Constitution  of  1780  of 
that  State,  admitted  to  the  condition  of  citia^iF^ 
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would  be  received  with  surprise  by  the  people 
of  that  State,  who  know  their  own  political  bis 
tory.  It  is  true,  beyond  all  controversy,  that 
persons  of  color,  descended  from  African 
slaves,  were  by  that  Constitution  made  citizens 
of  the  Slate:  and  such  of  them  as  have  had 
the  necessary  qualifications,  have  held  and  ex- 
ercised the  elective  franchise,  as  citizens,  from 
that  time  to  the  present.  See  Gom.  v.  Aten,  18 
Pick.,  210. 

The  Constitution  of  New  Hampshire  con- 
ferred the  elective  franchise  upon  "every  in- 
habitant of  the  State  having  the  necessary 
qualifications,"  of  which  color  or  descent  was 
not  one. 

The  Constitution  of  New  York  gave  the  right 
to  vote  to  "every  male  inhabitant,  who  shall 
have  resided,"  &c. ;  making  no  discrimination 
between  the  colored  persons  and  others.  See 
Con.  of  N.  Y..  Art.  2.  Rev.  Stots.  of  N.  Y., 
Vol.  I.,  p.  126. 

That  of  New  Jersey,  to  "all  inhabitants  of 
this  Colony,  of  full  age.  who  are  worth  £30 
proclamation  money,  clear  estate." 

New  York,  by  its  Constitution  of  1820,  re- 
quired colored  persons  to  have  some  qualllica- 
tious  as  prerequisites  for  voting,  which  white 
persons  need  not  possess.  And  New  Jersey, 
by  its  present  Constitution,  restricts  the  right  to 
vote  to  white  mule  citizens.  But  these  chants 
can  have  no  other  effect  upon  the  present  in- 
quiry, except  to  show,  that  before  they  were 
made,  no  such  restrictions  existed;  and  colored, 
in  common  with  white  persons,  were  not  only 
citizens  of  those  States,  but  entitled  to  the  el- 
ective franchise  on  the  same  qualiScations  as 
white  persons,  as  they  now  are  in  New  Hamp- 
shire and  Massachusetts.  I  shall  not  enter  into 
an  examination  of  the  existing  opinions  of  that 
period  respecting  the  African  race,  nor  into 
any  discussion  concerning  the  meaning  oT 
those  who  asserted,  in  the  Declaration  of  Inde- 
pendence, that  all  men  are  created  equal;  that 
they  are  endowed  by  their  Creator  with  certain 
.  inalienable  rights:  that  among  these  are  life, 
liberty,  and  the  pursuit  of  happiness.  My  own 
opinion  is,  that  a  calm  comparison  of  these  as- 
sertions of  universal  abstract  triiths,  and  of 
their  own  iudividual  opinions  and  acts,  would 
not  leave  these  men  under  any  reproach  of  in- 
consistency; that  the  great  truths  they  asserted 
on  that  solemn  occasion,  they  were  ready  and 
anxious  to  make  effectual,  wherever  a  neces- 
sary regard  to  circumstances,  which  no  states- 
man can  disregard  without  producing  more 
evil  than  good,  would  albw;  and  that  it  would 
not  be  just  to  them,  nor  true  in  itself,  to  allege 
that  they  intended  to  say  that  the  Creator  of 
all  men  had  endowed  the  white  race,  exclu 
sively,  with  the  great  natural  rights  which  the 
Declaration  of  Independence  a-sserts.  But  this 
is  not  the  place  to  vindicate  their  memory.  As 
1  conceive,  we  should  deal  here,  not  with  such 
disputes,  if  there  can  be  a  dispute  concerning 
this  subject,  but  with  those  substantial  facts 
evinced  by  the  written  constitutions  of  Stales, 
and  by  the  notorious  practice  under  them. 
And  they  show,  in  a  manner  which  no  argu- 
rarnt  can  obscure,  that  in  some  of  the  original 
thirteen  Stales,  free  colored  person.s,  before  and 
at  the  time  of  the  formation  of  tlie  constitu- 
tion, were  citizens  of  those  Stales. 

The  4th  of  the  fundamental  Articles  of 
See  19  How. 


the  Confederation  was  aa  follows:  "  The  free 
inhabitants  of  each  of  these  States,  paupers, 
vagabonds  and  fugitives  from  justice  ex- 
cepted, shall  be  entitled  to  all  the  privileges 
and  immunities  of  free  citizens  in  the.  several 
States." 

The  fact  that  free  persons  of  color  were  citi- 
zens of  some  of  the  several  Stales,  and  the  con- 
seqpDce,  that  this  4th  article  of  the  Confed- 
eration would  have  the  effect  to  confer  on  such 
persons  the  privileges  and  immunities  of  gen- 
eral citizenship,  wpre  not  only  known  to  those 
who  framed  and  adopted  those  articles,  but  the 
evidence  is  decisive,  that  the  4th  article  was 
intended  to  have  that  effect,  and  that  more  re- 
stricted language,  which  would  have  excluded 
such  persons,  was  deliberately  and  purposely 
rejected. 

On  the  25th  of  June,  1778,  the  Articles  of 
Confederation  being  under  consideration  by  the 
Congress,  the  delegates  from  South  Carolina 
moved  to  amend  this  4th  article,  by  insert- 
ing after  the  word  "free,"  and  before  the  word 
"inhabitants."  the  word  "while,"  so  that  the 
privileges  and  immunities  of  general  citizen- 
ship would  be  secured  only  to  white  persons. 
Two  States  voted  for  the  amendment,  eight 
States  against  it,  and  the  vote  of  one  State  was 
divided.  The  language  of  the  article  stood  un- 
changed, and  both  ila  terms  of  inclusion,  "free 
inhabitants,"  and  the  strong  implication  from 
its  terras  of  exclusion,  "paupers,  vagabonds 
and  fugitives  from  justice,"  who  alone  were 
exceptSi,  it  is  clear,  that  under  the  Confedera- 
tion, and  at  the  time  of  the  adoption  of  the 
Constitution,  free  colored  persons  of  African 
descent  might  be,  and,  by  reason  of  their  cit- 
izenship in  certain  States,  were,  entitled  to  the 
privileges  and  immunities  of  general  citizen- 
ship of  the  United  States. 

Di<l  the  Constitution  of  the  United  States  de- 
prive them  or  their  descendants  of  citizenship? 

Thak Constitution  was  ordained  and  estab- 
lished by  the  people  of  the  United  States 
through  the  action,  in  each  Slate,  of  those  per- 
sons who  were  qualified  by  its  laws  to  act  there- 
on, in  behalf  of  themselves  and  all  other  cit- 
izens of  that  Stat6.  In  some  of  the  States,  as 
we  have  seen,  colored  persons  were  among 
those  qualified  by  law  to  act  on  this  subject. 
These  colored  persons  were  not  only  included 
in  the  body  of  "the  people  of  the  United  Slates 
by  whom  the  Constitution  was  ordained  and 
established,"  but  in  at  least  five  of  the  States 
tbcy  had  the  power  to  act,  and  doubtless  did 
act,  by  their  suffrages,  upon  the  ^question  of  its 
adoption.  It  would  be  strange,  if  we  were  to 
find  in  that  instrument  anything  which  de- 
prived of  their  citizenship  any  part  of  the  peo- 
ple of  the  United  States  who  were  among  those 
by  whom  it  was  established. 

I  can  find  nothing  in  the  Constitution  which, 
propria  vigore,  deprives  of  their  citizenship  any 
class  of  persons  who  were  citizens  of  the  Unit- 
ed Slates  at  the  time  of  its  adoption,  or  who 
should  be  native-born  citizens  of  any  State  after 
its  adoption;  nor  any  power  enabling  Congress 
to  disfranchise  persons  born  on  the  soil  of  any 
State,  and  entitled  to  citizenship  of  sucli  State 
by  its  constitution  and  laws.  And  my  opinion 
is.  that,  under  ibe  Constitution  of  the  United 
States,  every  free  person  born  on  the  soil  of  a 
State,  who  is  a  citizens  of  that  Slate  by  force 
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of  its  Constitution  or  laws,  Is  also  a  citizen  of 
the  United  States. 

I  will  proceed  to  state  the  grounds  of  that 
opinion. 

The  Ist  Section  of  the  2d  Article  of  Uie 
Constitution  uses  the  language,  "a  natural-bom 
citizen."  It  thug  assumes  that  citizenship  may 
be  acquired  by  birth.  Undoubtedly,  this  lan- 
guage of  the  Constitution  was  used  in  reference 
to  that  principle  of  public  law,  well  understood 
in  this  country  at  the  time  of  the  adoption  of  the 
Constitution,  which  referred  citizenship  to  the 
place  of  birth.  At  the  Declaration  of  Indepen- 
dence, and  ever  since,  the  received  general  doc- 
trine has  been,  in  conformity  with  the  common 
law,  that  free  persons  bom  within  either  of  the 
colonies  were  subjects  of  the  King:  that  by  the 
Declaration  of  Independence,  and  the  conse- 
quent acquisition  of  sovereignty  by  the  several 
States,  all  such  persons  ceased  to  be  subjects, 
and  liecame  citizens  or  the  several  States,  ex- 
cept so  far  as  some  of  them  were  disfranchised 
by  the  legislative  power  of  the  Stales,  or  availed 
themselves,  seasonably,  of  the  right  to  adhere 
to  the  British  Crown  in  the  civil  contest,  and 
thus  to  continue  British  subjects.  Melltaine  v. 
C>te'»  TMKti,  4  Cranch,  309;  Ingli*  v.  SaUort' 
Snug  Harbor,  3  Pet.,  p.  99;  Skanki  v.  Dupont, 
Ibul..  p.  243. 

The  Constitution  having  recognized  the  rale 
that  persons  bora  within  the  several  States  are 
ciizens  of  the  United  States,  one  of  four  things 
must  be  true: 

First.  That  the  Constitution  itself  has  de- 
scribed what  native-born  persons  shall  or  shall 
not  be  citizens  of  the  United  States;  or, 

Second.  That  it  has  empowered  Congress 
to  do  so;  or. 

Third.  That  all  free  persons,  bom  within 
the  several  States,  are  citizens  of  the  United 
States;  or. 

Fourth.  That  it  is  left  to  each  State  to  de- 
termine what  free  persons,  born  wiliiin  its 
limits,  shall  be  citizens  of  such  State,  and  there- 
by be  citizens  of  the  United  States. 
*  If  there  be  such  a  thing  as  citizenship  of  the 
United  States  acquired  by  birth  within  the 
States,  which  the  Constitution  expressly  rec- 
Quizes,  and  no  one  denies,  then  these  four 
alternatives  embrace  the  entire  subject,  and  it 
only  remains  to  select  that  one  which  is  true. 

That  the  Constitution  itself  has  defined  cit- 
izenship of  tlic  United  States  by  declaring  what 
persons,  bora  within  the  several  States,  shall 
or  shall  not  be  citizens  of  the  Untied  States, 
will  not  be  pretended.  It  contains  no  such  dec- 
laration. VVe  may  dismiss  the  first  alternative, 
as  without  doubt  unfounded. 

Has  it  empowered  Congress  to  enact  what 
free  perstms,  born  within  the  several  States, 
shall  or  shall  not  be  citizens  of  the  United 
States? 

Before  examining  the  various  provisions  of 
tlie  ConMitution  which  may  relate  to  this  ques- 
tion, it  is  important  to  consider  for  a  moment 
the  substantial  nature  of  this  inquiry.  It  is,  in 
elTect,  whether  the  Constitution  has  empowered 
Congress  to  create  privileged  classes  within  the 
States,  who  alone  can  be  entitled  to  the  fran- 
chises and  powers  of  citizenship  of  the  United 
States.  If  it  be  admitted  that  the  Constitution 
has  enabled  Congress  to  declare  what  free  per- 
sons, tiorn  within  the  several  States,  shall  be 
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citizens  of  the  United  States,  it  must,  at  tiw 
same  time,  be  admitted  that  it  is  an  unlimited 
power.  If  this  subject  is  within  the  control  of 
Congress,  it  must  depend  wholly  in  its  discre- 
tion. For,  certainly,  no  limits  of  that  discre- 
tion can  be  found  in  the  Constitution,  which 
is  wholly  silent  conceraing  it;  and  the  neces- 
sary consequence  is,  that  the  Federal  Govern- 
ment may  select  classes  of  persons  within  the 
several  States  who  alone  can  be  entitled  to  the 

golitical  privileges  of  citizenship  of  the  United 
tates.  If  this  powerexists,  what  personsbora 
within  the  States  may  be  President  or  Vice- 
President  of  the  United  States,  or  members  of 
either  house  of  Congress,  or  hold  any  office 
or  enjoy  any  privilege  whereof  citizenship  of 
the  United  States  is  a  necessary  qualification, 
must  depend  solely  on  the  will  of  Congress. 
By  virtue  of  it,  though  Congress  can  grant  no 
title  of  nobility,  they  may  create  an  oligarchy, 
in  whose  hands  would  be  concentrated  the  en- 
tire power  of  the  Federal  Government. 

It  is  a  substantive  power,  distinct  in  its  nat- 
ure from  all  others;  capable  of  affecting  not 
only  the  relations  of  the  States  to  the  General 
Government,  but  of  controlling  the  political 
condition  of  the  people  of  the  United  St«te«. 
Certainly  we  ought  to  find  this  power  granted 
by  the  Constitution,  at  least  by  some  necessary 
inference,  before  we  can  say  it  does  not  remain 
to  the  States  or  the  people.  I  proceed,  there- 
fore, to  examine  all  the  provisions  of  the  Con- 
stitution which  may  have  some  bearing  on  t&s 
subject. 

Among  the  powers  expressly  granted  to  Con- 
gress is  "the  power  to  establish  a  uniform  rule 
of  naturalization."  It  is  not  doubted  that  this 
is  a  power  to  prescribe  a  rule  for  the  removal 
of  the  disabilities  consequent  on  forei^  birth. 
To  hold  that  it  extends  further  than  this, would 
do  violence  to  the  meaning  of  the  term  natural- 
ization, fixed  in  the  common  law  (Co.  Litt.  8 
a.  139  a;  2  Ves..  Sr..  286;  2  Bl.  Com.,  293). 
and  in  the  minds  of  those  who  concurred  in 
framing  an^  adopting  the  Constitution.  It 
was  in  this  sense  of  conferring  on  an  alien  and 
his  issue  the  rights  and  powers  of  a  native-bom 
citizen,  that  it  was  employed  in  the  Declaration 
of  Independence.  It  was  in  this  sense  it  was 
expounded  in  the  Federalist  (Ko.  42),  has  been 
understood  by  Congress,  by  the  Judiciary  (3 
Wheat. ,  259,  S69 ;  3  Wash. ,  818, 832;  13  Wheal. . 
277).  an<l  by  commentators  on  the  Constitulioa. 
3  Story's  Com.  on  Const.,  1-3;  1  Rawie  on 
Const.,  iH-eS;  1  Tucker's  Bl.  Com.,  App., 
32S-359. 

It  appears,  then,  that  the  only  power  express- 
ly grants  to  Congress  to  legislate  concerning 
citizenship,  is  confined  to  the  removal  of  the 
disabilities  of  foreign  birth. 

Whether  there  be  anything  in  the  Constitu- 
tion from  which  a  broader  power  may  be  im- 
plied, will  best  be  seen  when  we  come  to 
examine  the  two  other  alternatives,  which  are. 
whether  all  free  persons,  bora  on  the  soil  of 
the  several  States,  or  only  such  of  them  as  may 
be  citizens  of  each  State,  respectively,  are 
thereby  citizens  of  the  United  States.  The  last 
of  these  alternatives,  in  my  judgment,  contains 
the  truth. 

Undoubtedly,  as  has  already  been  said,  it  is  a 
principle  of  public  law.  recognized  by  the  Con. 
stitution  itself,  that  birth  on  the  soil  of  a  country 
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both  creates  the  duties  and  confers  the  rirhtsof 
citizenship.  But  it  must  be  remembered,  that 
tliough  the  Constitution  was  to  form  a  govem- 
mcnC  and  under  it  the  United  States  of  Amer- 
ica were  to  be  one  united  sovereign  nation,  to 
wliich  loyalty  and  obedience  on  the  one  side, 
and  from  which  protection  and  privileges  on 
the  other,  would  be  due,  yet  the  several  sover- 
eign States,  whose  people  were  then  citizens, 
were  not  only  to  continue  in  existence,  but  with 
powers  unimpaired,  except  so  far  as  they  were 
granted  by 'the  people  to  the  National  Govern- 
ment. 

Among  the  powers  unquestionably  possessed 
by  the  several  States,  was  that  of  determining 
what  persons  should  and  what  persons  should 
not  bo  citizens.  It  was  practicable  to  confer 
on  the  government  of  the  Union  this  entire 
power.  It  embraced  what  may,  well  enough 
for  the  purpose  now  in  view,  be  divided  into 
three  parts:  First.  The  power  to  remove  the 
disabilities  of  alienage,  either  by  special 
acts  in  reference  to  each  individual  case,  or  bv 
establishing  a  rule  of  naturalization  to  be  aa- 
ministered  and  applied  by  the  courts.  Second: 
Determining  what  persons  should  enjoy  the 
privileges  oi  citizenship,  in  respect  to  the  in- 
ternal ailairs  of  the  several  Stales.  Third. 
What  native- tram  persons  should  be  citizens  of 
the  United  States. 

The  flrst-named  power,  that  of  establishing  a 
uniform  rule  of  naturalization,  was  granted; 
and  here  the  grant,  according  to  its  terms, 
stopped.  Construing  a  constitution  contaiaing 
only  limited  and  datined  powers  of  govern- 
ment, the  argument  derived  from  this  definite 
and  restricted  power  to  establish  a  rule  of 
naturalization,  must  be  admitted  to  be  exceed- 
ingly strong.  I  do  not  say  it  is  necessarily  de- 
cisive. It  might  be  controlled  by  other  parts 
of  the  Constitution.  But  when  this  particular 
subject  of  citizenship  was  under  consideration, 
and  in  the  clause  specially  intended  to  define 
the  extent  of  power  concerning  it,  we  find  a 
particular  part  of  this  entire  power  separated 
from  the  residue,  and  conferred  on  the  General 
Government,  there  arises  a  strong  presumption 
that  this  is  all  which  is  granted,  and  that  the 
residue  is  left  to  the  States  and  to  the  people. 
And  this  presumption  is,  in  my  opinion,  con- 
verted into  a  certainty  bv  an  examination  of 
all  such  other  clauses  of  the  Constitution  as 
touch  this  subject. 

I  will  examine  each  which  can  have  any  pos- 
sible bearing  on  this  question. 

The  Ist  clause  of  the  2d  Section  of  the 
8d  Articlb  of  the  Constitution  is:  "  The  judi 
cial  power  shall  extend  to  controversies  be- 
tween a  State  and  citizens  of  another  State; 
between  citizens  of  different  States;  between 
citizens  of  the  same  Slate,  claiming  lands  under 
grants  of  different  States;  and  between  States, 
or  the  citizens  thereof,  and  foreign  states,  citi- 
zens or  subjects."  I  do  not  thinlt  this  clause 
has  any  considerable  bearing  upon  the  particu- 
lar inquiry  now  under  consideration.  Its 
purpose  was,  to  extend  the  judicial  power  to 
those  controversies  into  which  local  feelings  or 
interests  might  so  enter  as  to  disturb  the  course  of 
justice,  or  give  rise  to  suspicions  that  they  had 
done  so,  and  thus  possibly  give  occasion  to  jeal- 
ousy or  ill  will  between  different  States,  or  a 
pariicul^  State  and  a  foreign  nation.  At  the 
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same  time,  I  would  remark,  in  passing,  that  it 
has  never  been  held — I  do  not  know  that  it  has 
ever  been  supposed — that  any  citizen  of  a 
State  could  bring  himself  under  this  clauxe  and 
the  11th  and  12th  sections  of  the  Judiciary 
Act  of  1789,  passed  in  pursuance  of  it,  who 
was  not  a  citizen  of  the  United  States.  But  I 
have  referred  to  the  clause,  only  because  it  is 
one  of  the  places  where  citizenship  is  mentioned 
by  the  Constitution.  Whether  it  is  entitled  to 
any  weight  in  this  inquiry  or  not,  it  refers  only 
to  citizenship  uf  the  several  Elates ;  it  recognizes 
that;  but' it  does  not  recognize  citizenship  of 
the  United  States  as  something  distinct  there- 
from. 

As  lias  been '  said,  the  purpose  of  this  clause 
did  not  necessarily  connect  it  with  citizenship 
of  the  United  States,  even  if  that  were  some- 
thing distinct  from  citizenship  of  the  several 
States,  in  the  contemplation  of  the  Constitu- 
tion. This  cannot  be  said  of  other  clauses  of 
the  Constitution,  which  I  now  proceed  to  re- 
fer to. 

"  The  citizens  of  each  State  shall  be  entitled 
to  all  the  privileges  and  immunities  of  citizens 
of  the  several  States."  Nowhere  else  in  the 
Constitution  is  there  anything  concerning  a 
general  citizenship;  but  here,  privileges  and 
immunities  to  be  enjoyed  throughout  the 
United  States,  under  and  by  force  of  the  na- 
tional compact,  are  "granted  and  secured.  In 
selecting  those  who  are  to  enjny  these  national 
rights  01  citizenship — how  are  they  descrilied? 
As  citizens  of  each  State.  It  is  to  them  ihesi* 
national  rights  are  secured.  The 'qualification 
for  them  is  not  to  be  looked  for  in  any  provision 
'of  the  Constitution  or  laws  of  the  United  Slates. 
They  are  to  be  citizens  of  the  'several  States, 
and,  as  such,  the  privileges  and  immunities  of 
general  citizenship,  derived  from  and  guaran- 
tied by  the  Constitution,  are  to  be  enjoyed  by 
them.'  It  would  seem  that  if  it  had  been  in- 
tended to  constitute  a  class  of  native-born  per- 
sons within  the  States,  who  should  derive  their 
citizenship  of  the  United  States  from  the  action 
of  the  Federal  Government,  this  was  an  occasion 
for  referring  to  them.  It  cannot  be  supposed 
that  it  was  the  purpose  of  this  article  to  confer 
the  privileges  and  immunities  of  citizens  in  all 
the  States  upon  persons  not  citizens  of  the 
United  Stales. 

And  if  it  was  intended  to  secure  these  rights 
only  to  citizens  of  the  United  States,  bow  has 
the  Constitution  here  described  such  persons? 
Simply  as  citizens  of  each  State. 

But,  further:  though,  as  I  shall  presently 
more  fully  state,  I  do  not  think  the  t'ujoyment 
of  the  elective  franchise  essential  to  citizenship, 
there  can  lie  no  doubt  it  is  one  of  the  chiefest 
attributes  of  citizenship  under  the  American 
Constitutions;  and  the  just  and  constitutional 
possession  of  this  right  is  decisive  evidence  of 
citizenship.  The  provisions  made  by  a  consti- 
tiitiou  on  this  subject  must  therefore  be  looked 
to  as  bearing  directly  on  the  question  what  per- 
sons are  citizens  under  that  constitution ;  and 
as  licing  decisive,  to  this  extent,  that  all  such 
I  persons  as  are  allowed  by  the  Constitution  to 
exercise  the  elective  franchise,  and  thus  to  par- 
ticipate in  the  Government  of  the  United  States, 
must  be  deemed  citizens  of  the  United  States. 

Here,  again,  the  consideration  presses  itself 
upon  us,  that  if  there  was  designed  to  be  a  par- 
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ticular  class  of  Dative-boni  persons  within  the 
States,  deriving  their  citizenship  from  the  Con- 
stitution and  laws  of  the  United  States,  they 
should  at  least  have  been  referred  to  as  those 
by  whom  the  President  and  House  of  Repre- 
sentatives were  to  be  elected,  and  to  whom 
they  should  be  responsible. 

Instead  of  that,  we  again  find  this  subject  re- 
ferred to  the  laws  of  the  several  States.  The 
electors  of  President  are  to  be  appointed  in  such 
manner  as  the  Legislature  of  each  State  may 
direct,  and  (be  qualiflcalions  of  electors  of 
members  of  the  House  of  Representatives  shall 
be  the  same  as  for  electors  of  the  most  numer- 
ous branch  of  the  State  Legislature. 

Laying  aside,  then,  the  case  of  aliens,  con- 
cerning which  the  Constitution  of  the  United 
States  has  provided,  and  confining  our  view  to 
free  persons  born  within  the  several  States,  we 
find  that  the  Constitution  has  recognized  the 
general  principle  of  public  law,  that  allegiance 
and  citizenship  depend  on  the  place  of  birth; 
that  it  has  not  attempted  practically  to  apply 
this  principle  by  designating  the  particular 
classes  of  persons  who  should  or  should  not 
come  under  it;  that  when  we  turn  to  the  Con- 
stitution for  an  answer  to  the  question,  what 
free  persons,  lx>m  within  the  several  States, 
are  citizens  of  the  United  States,  the  only  an- 
swer we  can  receive  from  any  of  its  express 
provisions  is,  the  ciiizcns  of  the  several  States 
are  to  en^oy  the  privileges  and  immunities  of 
citizens  in  every  State,  and  their  franchise  as 
electors  under  the  Constitution  depends  on  their 
citizenship  in  the  several  Slates.  Add  to  this, 
that  the  Constitution  was  ordained  by  the  citi- 
zens of  the  several  States;  that  they  were  "the 
people  of  the  United  States,"  for  whom  and 
whose  posterity  the  government  was  declared 
in  the  preamble  of  the  Constitution  to  be  made; 
that  each  of  them  was  "  a  citizen  of  the  United 
States  at  the  time  of  the  adoption  of  the  Con- 
stitution," within  the  meaning  of  those  words 
in  that  instrument;  that  by  them  the  govern- 
ment was  to  be  and  was  in  fact  organized; 
and  that  no  power  is  conferred  on  the  Govern- 
ment of  the  Union  to  discriminate  between 
them,  or  to  disfranchise  any  of  them — the  nec- 
essary conclusion  is,  that  those  persons  lx>rn 
within  the  several  States,  who,  by  force  of 
their  respective  constitutions  and  laws,  are  citi- 
zens of  the  State,  are  thereby  citizens  of  the 
United  Slates. 

It  may  be  proper  here  to  notice  some  sup- 
posed objections  to  this  view  of  the  subject. 

It  has  been  often  asserted  that  the  Constitu- 
tion was  made  exclusively  by  and  for  the  white 
race.  It  has  already  been  shown  that  in  five 
of  the  thirteen  origiual  States,  colored  persons 
then  possessed  the  elective  franchise,  and  were 
among  those  by  whom  the  Constitution  was 
ordained  and  established.  If  so,  it  is  not  true, 
in  point  of  fact,  that  the  Constitution  was  made 
exclusively  by  the  white  race.  And  that  it  was 
made  exclusively  for  the  white  race  is,  in  my 
opinion,  not  only  an  assumption  not  warranted 
b^  anything  in  the  Constitution,  but  contra- 
dicted tw  its  opening  declaration,  that  it  was 
ordained  and  establiwied  by  the  people  of  the 
United  States,  for  themselves  and  their  pos- 
terity. And  as  free  colored  persons  were  then 
citizens  of  at  least  five  States,  and  so  in  every 
sense  part  of  the  people  of  the  United  States, 
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they  were  among  those  for  whom  and  whose 
posteritv  the  Constitution  was  ordained  and 
established. 

Again;  it  has  been  objected,  that  if  the. Con 
stitulion  has  left  to    the   several    States    the 
rightful  power  to  determine  who  of  their  in- 
habitants shall  be  citizens  of  the  United  States, 
the  Slates  may  make  aliens  citizens. 

The  answer  is  obvious.  The  Constitution 
has  left  to  the  States  the  determination  what 
persons,  lx>rn  within  their  respective  limits. 
shall  acquire  by  birth  citizenship  of  the  United 
States;  it  has  not  left  to  them  any  power  to 
prescribe  any  rule  for  the  removal  of  the  dis- 
abilities of  alienage.  This  power  is  exclusively 
in  Congress. 

It  has  been  further  objected,  that  if  free  col- 
ored persons,  bom  within  a  particular  State.and 
made  citizens  of  that  State  by  its  constiiution 
and  laws,  are  thereby  made  citizens  of  the 
United  States,  then,  under  the  2d  section 
of  the  4th  article  of  the  Constitution,  such 
persons  would  be  entitled  to  all  the  privileges 
and  Immunities  of  citizens  in  the  several  States; 
and  if  so,  then  colored  persons  could  vote,  and 
be  eligible  to  not  only  federal  offices,  but  of- 
fices even  in  those  Slates  whose  Constitutions 
and  lawsdisqualify  colored  persons  from  voting 
or  being  elected  to  ofl3ce. 

But  this  position  rests  upon  an  assumption 
which  I  deem  untenable.  Its  basis  is,  that  no 
one  can  be  deemed  a  citizen  of  the  United 
States  who  is  not  entitled  to  enjoy  all  the  privi- 
leges and  franchises  which  are  conferred  on 
any  citizen.  See  1  Lit.  Ky.,  326.  That  this  is 
not  true,  under  the  Constitution  of  the  United 
States,  seems  to  me  clear. 

A  naturalized  cilizen  cannot  be  President  of 
the  United  States,  nor  a  Senator  till  after  the 
lapse  of  nine  years,  nor  a  Representative  till 
after  the  lapse  of  seven  years,  from  his  natu- 
ralization. Yet.  as  soon  as  naturalized,  be  is 
certainly  a  citizen  of  the  United  States.  Nor 
is  anv  inhabitant  of  the  District  of  Columbia. 
or  of  either  of  the  Territories,  eligible  to  the 
otflce  of  Senator  or  Representative  in  Congress, 
though  ihey  may  be  citizens  of  the  United 
States.  So,  in  all  the  States,  numerous  per- 
sons, though  citizens,  cannot  vote,  or  cannot 
hold  office,  either  on  account  of  their  age  or 
sex,  or  the  want  of  the  necessary  legal  qualifi- 
cations. The  truth  is,  that  citizenship,  under 
the  Constitution  of  the  United  States,  is  not 
dependent  on  the  possession  of  any  particular 
political  or  even  of  all  civil  rights;  and  any  at- 
tempt so  to  define  it  must  lead  to  error.  To 
what  citizens  the  elective  franchise  shall  be 
confided,  is  a  question  to  be  determined  by 
each  Stale,  in  acconlance  with  its  own  views 
of  the  necessities  or  expediencies  of  its  condi- 
tion. What  civil  rights  shall  be  enjoyed  by  its 
citizens,  and  whether  all  shall  enjoy  the  same, 
or  how  they  may  be  gained  or  lost,  are  to  be 
determined  in  the  same  way. 

One  may  confine  the  right  of  suffrage  to 
white  male  citizens;  another  may  extend  it  to 
colored  persons  and  females;  one  may  allow  all 
persons  above  a  prescribed  age  to  convey  prop 
erty  and  transact  business:  another  mayexclude 
married  women.  But  whether  na'tive-bom 
women,  or  persons  under  age.  or  under  guard- 
ianship because  insane  or  spendthrifs,  be  ex- 
cluded from  voting  or  holding  office,  or  allowed 
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10  do  so.  I  apprehend  no  one  will  <ieny  that  they 
are  citizens  of  the  United  States.  Besides, 
this  clause  of  the  Constitutioa  does  not  confer 
on  tlie  ciiizens  of  one  Slate,  in  all  other  States, 
ppw;il1c  and  enumerated  privileges  and  iramnni- 
tiec.  They  are  entitled  to  such  as  belong  to 
cilizrnxhip,  hut  not  such  as  belnngto  particular 
ciiizens  attended  by  other  qualifications.  Privi- 
lefres  and  immunities  which  belong  to  certain 
citizens  of  a  State,  by  reason  of  the  operation 
of  causes  other  than  mere  citizenship,  are  not 
conferred.  Thus,  if  the  laws  of  a  State  require, 
in  addition  to  citiisenship  of  the  State,  some 
qualiflcation  for  office,  or  the  exercise  of  the 
elective  franchise,  citizens  of  all  other  States, 
coming  thiihcr  to  reside,  and  not  possessing 
those  qualiflcations,  cannot  enjoy  those  privi 
leges,  not  because  they  are  not  to  be  deemi  d 
entitled  to  the  privileges  of  citizens  of  the  State 
in  which  they  reside,  but  because  they,  in 
common  with  the  native-born  citizens  of  that 
Slate,  must  have  the  qualitlcations  prescribed 
by  law  for  the  enjoyment  of  such  privileges 
under  its  constitution  and  laws.  It  rests 
with  the  States  themselves  so  to  frame  their 
constitutions  and  laws  as  not  to  attach  a  par- 
ticular privilege  or  immunity  to  mere  naked 
citiz6nsbi|>.  If  one  of  the  States  will  not  deny 
to  any  of  its  own  ciiizens  a  particular  privilege 
or  immunity,  if  it  confer  it  on  all  of  them  by 
reason  of  mere  naked  citizenship,  then  it  maybe 
claimed  by  every  citizen  of  each  State  by  force 
of  the  Constitution ;  and  it  must  be  borne  in  mind, 
that  the  difficulties  which  attend  the  allowance 
of  the  claims  of  colored  persons  to  be  citizens  of 
the  United  S^latesare  notavoided  by  saying  that, 
though  each  State  may  make  them  its  ciiizens. 
they  are  not  thereby  made  citizens  of  the 
United  States,  because  the  privileges  of  general 
citiZL-nship  are  secured  to  the  citizens  of  each 
State.  The  language  of  the  Constitution  la: 
"  The  citizens  of  each  State  shall  be  entitled  to 
all  privileges  and  immunities  of  citizens  in  the 
several  States."  If  earh  St#te  may  make  such 
persons  its  ciiizens,  they  become,  aa  such,  en- 
titled to  the  benefits  of  this  article,  if  there  be 
a  native-born  citizenship  of  the  United  States 
distinct  from  a  native-bom  citizenship  of  the 
several  States. 

There  is  one  view  of  this  article  entitled  to 
con.<iideration  in  this  conneclion.  It  is  man! 
festly  copied  from  the  4th  of  the  Articles  of 
Confederation,  with  only  slight  changes  of 
phraseology,  which  render  its  meaning  more 
precipe,  and  dropping  the  clause  which  ex- 
cluded paupers.  vagab<ind8  and  fugitives  from 
Justice,  probably  because  these  cases  could  be 
dealt  with  under  the  police  powers  of  the 
Slates,  and  a  special  provision  therefor  was  not 
necessary.  It  has  been  suggested,  that  in  adopt 
ing  it  into  the  Constitution,  the  words  "free 
inhabitants"  were  changed  for  the  word  "cit- 
izens." An  examination  of  the  forms  of 
expression  commonly  used  in  the  state  papers 
of  that  day,  and  an  attention  to  the  sut^tance 
of  this  article  of  the  Confederation,  will  show 
that  the  words  "  free  inhabitants,"  as  then 
used,  were  synonymous  with  citizens.  When 
the  Articles  of  Confederation  were  adopted,  we 
were  in  the  midst  of  the  War  of  the  Revolution, 
and  there  were  very  few  persons  then  em- 
braced in  the  words ""  free  inhabitants,"  who 
were  not  born  on  our  soil.  It  was  not  a  time 
See  19  How. 


when  many,  save  the  children  of  the  soil,  were 
willing  to  embark  their  fortunes  in  our  cause; 
and  though  there  might  be  an  inaccuracy  in 
the  uses  of  words  to  call  free  inhabitants'citi- 
zens,  it  was  Ihen  a  technical  rather  than  a 
Bubslanlial  difference.  If  wc  look  into  tiie 
constitutions  and  state  papers  of  that  period, 
we  find  Ihe  inhabitants  or  people  of  these  Colo- 
nies or  the  inhabitants  of  this  State,  or  Com- 
monwealth, employed  to  designate  those  whom 
we  should  now  denominate  "  ciiizens."  The 
substance  and  purpose  of  the  article  prove  it 
was  in  this  sense  it  used  there  words:  It  se- 
cures to  the  free  inhabitants  of  each  State  the 
privileges  and  immunities  of  free  citizens  in 
every  State.  It  is  not  conceivable  that  the 
States  should  have  agreed  to  extend  the  privi- 
leges of  citizenship  to  persons  not  entitled  to 
enjoy  the  privileges  of  citizens  in  the  Slates 
where  they  dwelt;  that  under  this  article  there 
was  a  class  of  persons  in  some  of  the  States, 
not  citizens,  to  whom  were  securetl  all  the 
privileges  and  immunities  of  ciiizens  when  they 
went  into  other  Slates;  and  the  just  conclusion 
is,  that  though  the  Constitution  cured  an  in- 
accuracy of  language,  it  left  the  substance  of 
this  article  in  the  National  Constitution  the 
same  as  it  was  in  the  Articles  of  Confeder- 
ation. 

The  history  of  this  4th  article,  respecting 
the  attempt  to  exclude  free  persons  of  color 
from  its  operation,  has  been  already  stated.  It 
Is  reasonable  to  conclude  that  this  history  was 
known  to  those  who  framed  and  adopted  the 
Constitution.  That  under  this  4th  article  of 
the  Confederation,  free  persons  of  color  might 
be  entitled  to  Ihe  privileges  of  general 
citizenship,  if  olherwi<<e  entitled  thereto,  is 
clear.  When  this  article  was,  in  sulistance, 
placed  in  and  made  part  of  Ihe  Constitution  of 
the  United  States,  with  no  change  in  its  lan- 
guage calculated  to  exclude  free  colored  per- 
sons from  the  beneflt  of  its  provibions.  the  pre- 
sumplioQ  is,  to  say  the  least,  strong,  tha^  the 
practical  effect  which  it  was  designed  to  have, 
and  did  have,  under  the  former  government, 
it  was  designed  to  have,  and  should  have,  un- 
der the  new  government. 

It  may  be  further  objected,  that  if  free  col 
ored  persons  may  be  ciiizens  of  the  United 
States,  it  depends  only  on  the  will  of  a  master 
whether  he  will  emancipate  his  slave  and 
thereby  make  him  a  citizen.  Not  so.  The 
master  is  subject  to  Ihe  will  of  the  Stale. 
Whether  be  shall  be  allowed  to  emancipate  his 
slave  at  all;  if  so,  on  what  conditions;  and 
what  is  to  be  the  political  itatiu  of  the  freed 
man,  depend,  not  on  the  will  of  the  master, 
but  on  the  will  of  the  State,  upon  which  Ihe 
political  atatiii  of  all  its  native  born  inhabitants 
depends.  Under  the  Constitution  of  the 
United  States,  each  State  has  retained  this 
power  of  determining  Ihe  political  itatutoi  its 
native-bom  inhabitants,  and  no  exceptien 
thereto  can  be  found  in  ihe  Constitution.  And 
if  a  master  in  a  slavebolding  Slate  should  carry 
his  slave  into  a  free  Stale,  and  there  emancipate 
him,  he  would  not  thereby  make  him  a  native- 
born  citizen  of  that  Slate,  and  consequently  no 
privileges  could  be  claimed  by  such  eman- 
cipated slave  as  a  citizen  of  the  United  States. 
For,  whatever  powers' the  States  may  exercise 
to  confer  privileges  of  citizenship  on  persons 
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not  born  on  their  soil,  tlie  Constituticn  of  the 
United  States  does  not  recognize  such  citizens. 
As  has  already  been  said,  it  recognizes  the 
great  principle  of  public  law,  that  allegiance 
and  citizenship  spring  from  the  place  of  birth. 
It  leaves  to  the  Slates  the  application  of  that 
principle  to  individual  cases.  It  secured  to 
the  citizens  of  each  State  the  privileges  and 
immunities  of  citizens  in  every  other  State. 
But  it  does  not  allow  to  the  Slates  the  power 
to  make  aliens  citizens,  or  permit  one  State  to 
take  persons  bom  on  the  soil  of  another  State, 
and,  contrary  to  the  laws  and  policy  of  the 
State  where  they  were  bom,  make  them  its 
citizens,  and  so  citizens  of  the  United  States. 
No  such  deviation  from  the  great  rule  of  pub- 
lic law  was  contemplated  by  tho  Constitution ; 
and  when  any  such  attempt  shall  be  actually 
made,  it  is  to  be  met  by  applying  to  it  those 
rules  of  law  and  those  principles  of  good  faith 
which  will  be  sufficient  to  decide  it,  and  not, 
in  my  judgment,  by  denying  that  all  the  free 
native  born  inhabitants  of  a  State,  who  are  its 
citizens  under  its  constitution  and  laws,  are 
also  citizens  of  the  United  States. 

It  has  sometimes  been  urged  that  colored 
pentons  are  shown  not  to  be  citizens  of  the 
United  States,  by  the  fact  that  the  naturaliza- 
tion laws  apply  only  to  white  persons.  But 
whether  a  person  born  in  the  United  States  be 
or  be  not  a  citizen,  cannot  depend  on  laws 
which  refer  only  to  aliens,  and  do  not  affect 
the  status  of  persons  bom  in  the  United  States. 
The  utmost  effect  which  can  be  attributed  to 
them  is,  to  show  that  Congress  has  not  deemed 
it  expedient  generally  to  apply  the  rule  to 
colored  aliens.  That  tbev  might  do  so,  if 
thought  tit,  is  clear.  The  Constitution  has  not 
excluded  them.  And  since  that  has  conferred 
the  power  on  Congress  to  naturalize  colored 
aliens,  it  certainly  shows  that  color  is  not  a 
necessary  qualification  for  citizenship  under 
the  Constitution  of  the  United  States.  It  may 
be  added,  that  the  power  to  make  colored  per- 
sons citizens  ^f  the  United  States,  under  the 
Constitution,  has  tieen  actually  exercised  in  re- 
peated and  important  instances.  See  the  Trea- 
ties with  the  Choctaws,  of  Sept.  27,  1880,  art. 
14;  with  the  Cherokees,  of  May  28,  1886,  art. 
12;  Treaty  of  Ouadaloupe  Hidalgo,  Feb.  2, 
1848.  art  8. 

I  do  not  deem  it  necessary  to  review  at  length 
the  legislation  of  Congress  having  more  or  less 
bearing  on  the  citizenship  of  colbred  persons. 
It  does  not  seem  to  me  to  have  any  considerable 
tendency  to  prove  that  it  has  been  considered 
by  the  Legislative  Department  of  the  govern- 
ment, that  00  such  persons  are  citizens  of  the 
United  Slates.  Undoubtedly  they  have  been 
debarred  from  the  exercise  of  particular  rights 
or  privileges  extended  by  white  persons,  but,  I 
believe,  always  in  terms  which,  by  Implication, 
admit  they  may  be  citizens.  Thus  the  Act  of 
May  17,  1792,  for  the  organization  of  the  mi- 
litia, directs  the  enrollment  of  "every  free, 
able-lxxlied,  white  male  citizen."  An  assump- 
tion that  none  but  white  persons  are  citizens, 
would  be  as  inconsistent  with  the  Just  import 
of  this  language,  as  that  all  citizens  are  able- 
bodied,  or  males. 

So  the  Act  of  February  28,  1808,  3  Stat,  at 
L.,  206.  to  prevent  the  importation  of  certain 
persons  into  States,  when  by  the  laws  thereof 

77« 


their  admisi<ion  is  prohibited,  in  its  Ist  section 
forbids  all  masters  of  vestels  to  import  or  bring 
■•  any  negro,  mulatto,  or  other  person  of  color, 
not  being  a  native,  a  citizen,  or  registered  sea- 
man of  the  United  States,"  &c. 

The  AcU  of  March  8.  1818.  sec.  1.  2  Stat,  at 
L.,  809,  and  March  1,  1817,  sec.  8,  8  Stat,  at 
L.,  8S1,  concerning  seamen,  ceitainly  imply 
there  may  be  persons  of  color,  natives  of  the 
United  States,  who  are  not  citizens  of  the 
United  States.  This  implication  is  undoubt- 
edly in  accordance  with  the  fact.  For  not  only 
slaves,  but  free  persons  of  color,  bom  in  some 
of  the  States,  are  not  citizens.  Bui  there  is 
nothing  in  these  laws  inconsistent  with  the 
citizenship  of  persons  of  color  in  others  of  the 
States,  nor  with  their  being  citizens  of  the 
United  States. 

Whether  much  or  little  weight  should  be 
attached  to  the  particular  phraseology  of  these 
and  other  laws,  which  were  not  passed  with  anj 
direct  reference  to  this  subject,  I  condder  their 
tendency  to  be,  as  already  indicated,  to  show 
that,  in.  the  apprehension  of  their  frameis, 
color  was  not  a  necessary  qualification  of  citi- 
zenship. It  would  be  strange,  ii  laws  were 
foimd  on  our  statute  book  to  that  effect,  when 
br  solemn  treaties,  large  bodies  of  Mexican  and 
North  American  Indians, as  well  as  free  colored 
inhabitants  of  Louisiana,  have  been  admitted  to 
citizenship  of  the  Uiflted  States. 

In  the  legislative  debates  which  preceded  the 
admission  of  the  State  of  Missouri  into  the 
Union,  this  question  was  agitated.  Its  result 
is  found  in  the  resolution  of  Congress,  of  March 
5.  1821,  for  the  admission  of  that  State  into  the 
Union.  The  Constitution  of  Missouri,  under 
which  that  State  applied  for  admission  into  the 
Union,  provided,  that  it  shotdd  be  the  duty  of 
the  Legislature  "to  pass  laws  to  prevent  free 
negroes  and  mulattoes  from  coming  to  and  set- 
tling in  the  State,  under  any  pretext  whatever." 
One  ground  of  objection  to  the  admission  of 
the  State  under  this  Constitution  was,  that  it 
would  require  the  Legislature  to  exclude  free 
persons  of  color,  who  would  be  entitled,  under 
the  2d  section  .  of  the  4th  article  of  the 
Constitution,  not  only  to  come  within  the  State, 
but  to  enjoy  there  the  privileges  and  immu- 
nities of  citizens.  The  resolutions  of  Congress 
admitting  the  State  was  upon  the  fundamental 
condition,  "that  the  Constitution  of  Missouri 
shall  never  be  cons'rued  to  authorize  the  pas- 
sage of  any  law,  and  that  no  law  shall  be  passed 
in  conformity  thereto,  bv  which  any  citizen  of 
either  of  the  States  of  this  Union  shall  excluded 
from  the  enjoyment  of  any  of  the  privileges 
and  immunities  to  which  such  citizen  is  entitled 
under  the  Constitution  of  the  United  States." 
It  is  true,  that  neither  this  legislative  declara- 
tion, nor  anything  in  the  Constitution  or  laws 
of  Missouri,  could  confer  or  take  away  any 
privilege  or  immunity  granted  by  the  Consti- 
tution. But  it  is  also  true,  that  it  expresses 
the  then  conviction  of  the  legislative  power  of 
the  United  States,  that  free  negroes,  as  citizens 
of  some  of  the  States,  might  t>e  entitled  to  the 
privileges  and  immunities  of  citizens  in  all  the 
States. 

The  conclusions  at  which  I  have  arrived  on 
this  part  of  the  case  ore: 

First.  That  the  free  native-bora  citizens  of 
each  State  are  citizens  of  the  United  States. 
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Second.  That  as  free  colored  persons  born 
within  some  of  the  States  are  citizens  of  those 
States,  such  persons  are  also  citizens  of  the 
United  States. 

Third.  That  every  such  citizen,  residing  in 
any  State,  has  the  right  to  sue  and  is  liable  \o 
be  sued  in  the  federal  courts,  as  a  citizen  of  that 
State  in  which  he  resides. 

Fourth.  That  as  the  plea  to  the  jurisdiction 
in  this  case  shows  no  facts,  except  that  the 
plaintiff  was  of  African  descent,  and  his 
ancestors  were  sold  as  slaves,  and  as  these  facts 
are  not  inconsistent  with  his  citizenship  of  the 
United  States,  and  bis  residence  in  the  State  of 
Missouri,  the  plea  to  the  jurisdiction  was  bad, 
and  the  judgment  of  the  Circuit  Court  overrul- 
ing it,  was  correct. 

1  dissent,  therefore,  from  that  part  of  the 
opinion  of  the  majority  of  the  court,  in  which 
it  is  held  that  a  person  of  African  descent  can- 
not be  a  citizen  of  the  United  States;  and  I 
regret  I  must  go  further,  and  dissent  both 
from  what  I  deem  their  assumption  of  author- 
ity to  examine  the  constitutionality  of  the  Act 
of  Congress  commonly  called  tne  Missouri 
Compromise  Act,  and  the  pounds  and  con- 
clusions announced  in  in  their  opinion. 

Having  first  decided  that  they  were  bound 
to  consider  the  sufficiency  of  the  plea  to  the 
jurisdiction  of  the  Circuit  Court,  and  having 
decided  that  this  plea  showed  that  the  Circuit 
Court  had  not  jurisdiction,  and  consequently 
that  this  is  a  case  to  which  the  judicial  power 
of  the  United  States  does  not  extend,  they  have 
gone  on  to  examine  the  merits  of  the  case  as 
they  appeared  on  the  trial  before  the  court  and 
jury,  on  the  i^ues  ioined  on  the  pleas  in  bar, 
and  so  have  reached  the  question  of  the  power 
of  Congress  to  pass  the  Act  of  1820.  On  so 
grave  a  subject  as  this,  I  feel  obliged  to  say 
that,  in  my  opinion,  such  an  exertion  of  judi- 
cial power  transcends  the  limits  of  the  author- 
ity of  the  court,  as  described  by  its  repeated 
decisions,  and,  as  I  undetstand,  acknowledged 
in  this  opinion  of  the  majority  of  the  court. 

In  the  course  of  that  opinion,  it  became  nec- 
essary to  comment  on  the  case  of  Legrand  v. 
DarnaU,  reported  in  2  Pet.,  664.  In  that  ca.se, 
a  bill  was  filed,  by  one  alleged  to  be  a  citizen  of 
Manrland,  against  one  alleged  to  be  a  citizen 
of  Pennsylvania.  The  bill  stated  that  the  de- 
fendant was  the  son  of  a  white  man  by  one  of 
his  slaves;  and  that  the  defendant's  father 
devised  to  him  certain  lands,  the  title  to  which 
was  put  in  controversy  by  the  bill.  These 
facts  were  admitted  in  the  answer,  and  upon 
these  and  other  facts  the  court  made  its  decree, 
founded  on  the  principle  that  a  devise  of  land 
by  a  master  to  a  slave  was  by  implication  also 
a  bequest  of  his  freedom.  The  nets  that  the 
defendant  was  of  African  descent,  and  was 
born  a  slave,  were  not  only  before  the  court, 
but  entered  into  the  entire  substance  of  its 
inquiries.  The  opinion  of  the  maioriiy  of  my 
brethren  in  this  case  disposes  of  the  case  of 
Legrand  v.  DarnaU,  by  saying,  among  other 
things,  that  as  the  fact  that  the  defendant  was 
born  a  slave  only  came  before  this  court  on  the 
bill  and  answer,  it  was  then  too  late  to  raise  the 
question  of  the  personal  disability  of  the  party, 
and  therefore  that  decision  is  altogether  inap- 
plicable in  this  case. 

In  this  I  concur.  Since  the  decision  of  this 
See  10  How. 


court  in  Living»ton  v.  Story,  11  Pet.,  351,  the 
law  has  been  settled,  that  when  the  declaration 
or  bill  contains  the  necessary  averments  of  citi- 
zenship, this  court  cannot  look  at  the  record,  to 
see  whether  those  averments  are  true,  except 
so  far  as  they  are  put  in  issue  by  a  pica  to  (he 
jurisdiction.  In  that  case,  the  defendant  de- 
nied by  his  answer  that  Mr.  Livingston  was  a 
citizen  of  New  York,  as  he  had  alle^d  in  the 
bill.  Both  parties  went  into  proofs.  The  court 
refused  to  examine  those  proofs,  with  refer- 
ence to  the  i)erBonal  disability  of  the  plaintiff. 
This  is  the  settled  law  of  the  court,  afflrmed  so 
lately  as  S/i^pardr.  Grrares,  14  How.,  505,  and 
WidMte  V.  Owings,  17  How.,  51;  see,  also, 
De  Wolf  V.  Rahaud.,  1  Pet.,  476.  But  I  do 
not  understand  this  to  be  a  rule  which  the 
court  may  depart  from  at  its  pleasure.  If  it  be 
a  rule,  it  is  as  binding  on  the  court  as  on  the 
suitors.  If  it  removes  from  the  latter  the  power 
tc  take  any  objection  to  the  personal  dis- 
ability of  a  party  alleged  by  the  record  to  be 
competent,  which  is  not  shown  by  a  plea  to 
the  jurisdiction,  it  is  because  the  court  are  for- 
bidden by  law  to  consider  and  decide  on 
objections  so  taken.  I  do  not  consider  it  to  be 
within  the  scope  of  the  judicial  power  of  the 
majority  of  the  court  to  pass  upon  any  question 
respecting  the  plaintiff's  citizenship  in  Missouri 
save  that  raised  by  the  plea  to  the  jurisdiction; 
and  I  do  not  hold  any  opinion  of  this  court  or 
any  court,  binding,  when  expressed  on  a  ques- 
tion not  legitimately  before  it.  CaroU  v.  Ca/r- 
rofX,  16  How.,  275.  The  judgment  of  this  court 
is,  that  the  case  is  to  be  dismissed  for  want  of 
jurisdiction,  because  the  plaintiff  was  not  a 
citizen  of  Missouri,  as  he  alleged  in  his  decla- 
ration. Into  that  judgment,  according  to  the 
settled  course  of  this  court,  nothing  appearing 
after  a  plea  to  the  merits  can  enter.  A  great 
question  of  constitutional  law,  deeply  affecting 
the  peace  and  welfare  of  the  country,  is  not,  in 
my  opinion,  a  fit  subject  to  be  thus  reached. 

But  ik,  in  my  opinion,  the  Circuit  Court  had 
jurisdiction,  I  am  obliged  to  consider  the  ques- 
tion whether  its  ludgment  on  the  merits  of  the 
case  should  stand  or  be  reversed. 

The  residence  of  the  plaintiff  in  the  State  of 
Illinois.and  the  residence  of  himself  and  his  wife 
in  the  Territory  acquired  from  Prance  lying 
north  of  latitude  thirty-six  degrees  thirty  min- 
utes, and  north  of  the  Stale  of  Missouri,  are 
each  relied  on  by  the  plaintiff  in  error.  As  the 
residence  in  the  Territory  affects  the  plaintiff's 
wife  and  children  as  well  as  himself,  I  must 
inquire  what  was  its  effect. 

The  general  question  may  be  stated  to  be, 
whether  the  plaintiff's  gtatiu,  as  a  slave,  was  so 
changed  by  bis  residence  within  that  Territory, 
that  he  was  not  a  slave  in  the  State  of  Missouri, 
at  the  time  this  action  was  brought. 

In  such  cases,  two  inquiries  arise,  which 
may  bo  confounded,  but  should  he  kept  dis- 
tinct. 

The  first  is,  what  was  the  law  of  the  Terri- 
tory into  which  the  master  and  slave  went,  re- 
specting the  relation  between  them? 

The  second  is,  whether  the  State  of  Missouri 
recognizes  and  allows  the  effect  of  that  law  of 
the  'Territory,  on  the  tiaius  of  the  slave,  on  his 
return  within  its  jurisdiction. 

As  to  the  first  of  these  questions,  the  will  of 
Stales  and  nations,  by  whose  municipal  law 
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rlavrry  if  not  recognized,  has  been  manifested 
in  three  different  ways. 

One  is,  al)solut('ly  to  dissolve  the  relation, 
and  terminate  the  rights  of  the  master  existing 
under  the  law  of  the  country  whence  the  par- 
ties came.  This  is  said  by  Lord  Stowell,  in  the 
case  of  Tht  Sinte  Oraee.  3  ilagg  Ad..  64,  and 
by  the  Supreme  Court  of  Louisiana  in  the  case 
of  Maria  Louitev.  Marot.  9  La.,  473,  to  be  the 
law  of  France;  and  it  has  been  the  law  of  sev- 
eral States  of  this  Union,  in  respect  to  slaves 
introduced  under  certain  conditions. 

WiUon  V.  Jihel.  6  Call,  430;  Hunter  v.  Fvl- 
ehcr,  1  Leigh,  172;  Stewart  v.  Oakei,n  Harr.A 
J.,  107. 

The  second  is,  where  the  municipal  law  of  a 
country  not  recognizing  slavery,  it  is  the  will 
of  the  Slate  to  refuse  the  master  all  aid  to  ex 
ercise  any  control  over  his  slave;  and  if  he 
attempt  to  do  so,  in  a  mannrr  justifiable  Only 
by  that  relation,  to  prevent  the  exercise  of  that 
control.  But  no  law  rxicts,  designed  to  operate 
directly  on  the  relation  of  master  and  slave, 
and  put  an  end  to  that  relation.  This  is  said 
by  Lord  Stowell,  in  the  case  above  mentioned, 
to  be  the  law  of  England,  and  by  Mr.  Chief 
Juttiee  Shaw,  in  the  case  of  Itie  CommonweaWi 
V.  Atet,  18  Pick.,  193,  to  be  the  law  of  Massa- 
chusetts. 

The  third  is,  to  make  a  distinction  between 
the  case  of  a  master  and  his  slave  only  tempo- 
rarily in  the  country,  animo  non  manendi,  and 
those  who  are  there  to  reside  for  permanent 
or  indefinite  purposes.  This  is  said  by  Mr. 
Wheatno  to  be  the  law  of  Prussia,  and  was 
formerly  the  statute  law  of  several  States  of  our 
Union.  It  is  necessary  in  this  case  to  keep  in 
view  this  distinction  between  those  countries 
whose  laws  are  designed  to  act  directly  on  the 
ftaiu»  of  a  slave,  and  make  him  a  freeman,  and 
those  where  the  master  can  obtain  no  aid  from 
the  laws  to  enforce  his  rights. 

It  is  to  the  last  case  only  that  the  authorities, 
out  of  Missouri,  relied  on  by  defendant,  apply, 
when  the  residence  in  the  non  slaveholding 
Territory  was  permanent.  In  Tfie  Common- 
leeallh  v.  Ave».  18  Pick.,  218,  Mr.  Chief  Jtutice 
Shaw  said:  "  From  the  principle  above  stated, 
on  which  a  slave  brought  here  becomes  free, 
to  wit :  that  he  becomes  entitled  to  the  protec- 
tion of  our  laws,  it  would  seem  to  follow,  as  a 
necessary  conclusion,  that  if  the  slave  waives 
the  protection  of  those  laws,  and  returns  to  the 
State  where  he  is  held  as  a  slave,  his  condition 
is  not  changed."  It  was  upon  this  ground,  as 
is  apparent  from  his  whole  reasoning,  that  Sir 
WilliBm  Scott  rests  his  opinion  in  the  case  of 
The  Slate  Grace.  To  use  one  of  his  expressions, 
the  effect  of  the  law  of  England  was  to  put 
the  liberty  of  the  slave  into  a  parenthesis.  If 
there  bad  l)een  an  Act  of  Parliament  declaring 
that  a  slave  coming  to  England  with  his  master 
should  thereby  be  deemra  no  longer  to  be  a 
slave,  it  is  easy  to  see  that  the  learned  judge 
could  not  have  arrived  at  the  same  conclusion. 
This  distinction  is  very  clearly  stated  and  shown 
by  President  Tucker,  in  his  opinion  in  the  case 
of  Betty  V.  Uorton,  5  Leigh's  Va.,  tilS. 

See,  alfo,  J/iinler  v.  tvleher,  1  Leigh's  Va.. 
172;  Maria  Loui»e  v.  Marot,  9  La.,  478;  Smith 
V.  Smith,  13  La. ,  441 ;  Thoma*  v.  Oenerii,  16  La. , 
488;  Bankin  v.  Lydia,  2  A.  K.  Harsh.,  467; 
Davit  V.  Tingle,  8  B.  Mon.,  689;  Or^eth  v. 
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Fanny.  Oilm.  Va.,143;  Ltihrfordv  CnquiUon, 
2  Mart.,  N.  9..  405;  Jotephine  v.  B^uUneji,  1 
La.  Ann.,  829. 

But  if  the  Acts  of  Conirress  on  this  subject 
are  valid,  the  law  of  the  Territory  of  Wiscon- 
sin, within  whose  limits  the  resi'dence  of  the 
plaintiff  and  bis  wife,  and  their  marriage  and 
the  birth  of  one  or  both  of  their  children,  took 

f)lace.  falls  under  the  first  category,  and  is  a 
aw  operating  directly  on  the  liatui  of  the  slave. 
By  the  8lh  section  of  Uie  Act  of  March  6, 
1830.  8  Stat,  at  L.,  548,  it  was  enacted  that, 
within  this  Territory,  "slaven'and  involuntary 
servitude,  otherwise  than  in  the  punishment  of 
crimes,  whereof  the  parties  shall  have  been 
duly  convicted,  shall  be,  and  is  hereby  forever 
prohibited:  Provided,  always,  that  any  person 
escaping  into  the  same,  from  whom  labor  or 
service  is  lawfully  claimed  in  any  Slate  or  Ter- 
ritory of  the  United  Stales,  such  fugitive  may 
be  lawfully  reclaimed,  and  conveyed  to  the 
person  claiming  his  or  her  labor  or  services,  as 
aforesaid." 

By  the  Act  of  April  20, 1836.  4  Stat,  at  L.,  10, 
passed  in  the  same  month  and  year  of  the  re- 
moval of  the  plaintiff  to  Fort  Suelling,  this 
part  of  the  Territory  ceded  by  France,  where 
Fort  Snelling  is,  together  with  so  much  of  the 
territory  of  the  United  States  east  of  the  Mis- 
sissippi as  now  constitutes  the  Slate  of  Wiscon- 
sin, was  brought  under  a  territorial  government, 
under  the  name  of  the  Territory  of  Wisconsin. 
By  the  18th  section  of  this  Act,  it  was 
enacted,  "That  the  inhabitants  of  this  Territory 
shall  be  entitled  to  and  enjoy  all  and  singular 
the  rights,  privileges  and  advantages,  granted 
and  secured  to  the  people  of  the  Terrilorj-  of  tho 
United  States  northwest  of  IheT^iver  Ohio,  by 
the  articles  of  compact  contained  in  the  Ordi- 
nance for  the  government  of  said  Territory, 
passed  on  the  18th  day  of  July,  1787;  and  sbal) 
be  subject  to  all  the  restrictions  and  prohibi- 
tions in  said  articles  of  compact  imposed  upon 
the  people  of  the  said  Territory.'  The  6th 
article  of  that  compact  is,  "  there  shall  be 
neither  slavery  nor  involuntary^  servitude  in  the 
said  Territory,otherwise  than  id  the  punishment 
of  crimes,  whereof  the  party  shall  have  been 
duly  convicted:  I*rovided,  always,  that  any 
person  escaping  into  the  same,  from  whom  labor 
or  service  is  lawfully  claimed  in  anyone  of  the 
original  States,  such  fugitive  may  be  lawfully 
reclaimed,  and  conveyed  to  the  person  claiming 
his  or  her  labor  or  service,  as  aforesaid."  By 
other  provisions  of  this  Act  establishing  th« 
Territory  of  Wisconsin,  the  laws  of  the  Lnited 
States,  and  the  then  existing  laws  of  the  Slate 
of  Michigan,  are  extended  over  the  Territory; 
Ihe  latter  bein^  subject  to  alteration  and  repoil 
by  the  legislative  power  of  the  Territory  created 
by  the  Act. 

Fort  Snelling  was  within  the  Territory  of 
Wisconsin,  and  these  laws  were  extended  over 
it.  The  Indian  title  to  that  site  for  a  military 
post  had  lieen  acquired  from  the  Sioux  natioD 
as  early  as  September  23,  1805  (Am.  State  Pa- 
pers, Indian  Afliairs,  Vol.  I.,  p.  744),  and  until 
the  erection  of  the  territorial  government,  the 
persons  at  that  post  were  governed  by  the  Rules 
and  Articles  of  War,and  such  laws  of  the  United 
StaicH,  inrluding  tlie  8th  section  of  the  Act 
of  March  6,  18'J0.  prohibiting  slavery,  as  were 
applicable  to  their  condition;  but  after  Uie  erec- 
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tion  of  the  Territory,  and  the  estcnsion  of  (be 
laws  of  the  Uniied  States  and  the  laws  of  Michi- 
gan over  the  whole  of  the  Territory,  including 
this  military  post,  the  persons  residing  there 
were  under  the  dominion  of  those  laws  in  all 
particulars  to  which  the  Rules  and  Articles  of 
War  did  not  apply. 

It  thus  appears  that,  by  these  Acts  of  Con- 
gress, not  only  was  a  general  system  of  munici- 
pal law  borrowed  from  the  State  of  Michigan, 
which  did  not  tolerate  slavery,  but  it  was  posi- 
tively enacted  that  slavery  and  involuntary 
servitude,  with  only  one  exception,  specifically 
described,  should  not  exist  there.  It  is  not 
simply  that  slavery  is  not  recognized  and  can- 
not be  aided  by  the  municipal  law.  It  is  rec- 
ognized for  the  purpose  of  being  absolutely 
prohibited,  and  declared  incapable  of  existing 
within  the  Territory,  save  in  the  instance  of  a 
fugitive  slave. 

It  would  not  be  easy  for  the  Legislature  to 
employ  more  explicit  language  to  signify  its 
will  that  the  status  of  slavery  should  not  exist 
within  the  Territory,  than  the  words  found  in 
the  Act  of  1820.  and  in  the  Ordinance  of  1787; 
and  if  ittay  doubt  could  exist  concerning  their 
application  to  cases  of  masters  coming  into  the 
Territory  with  their  slaves  to  reside,  that  doubt 
must  yield  to  the  inference  required  by  the 
words  of  exception.  That  excption  is,  of 
cases  of  fugitive  slaves.  An  exception  from  a 
prohibition  marks  the  extent  of  the  prohibi 
tion;  for  it  would  be  absurd,  as  well  as  useless, 
to  except  from  a  prohibition  a  case  not  con- 
tained within  it.  9  Wheat.,  200.  I  must  con- 
clude, therefore,  that  it  was  the  will  of  Con- 
gress that  the  state  of  involuntary  servitude  of 
a  shtve,  coming  into  the  Territory  with  his 
master,  should  cease  to  exist.  The  Supreme 
Court  of  Missouri  so  held  in  Baehel  v.  Walker, 
4  Mo.,  350,  which  was  the  case  of  a  military  of- 
ficer going  into  the  Territory  with  two  slaves. 

But  it  is  a  distinct  question,  whether  the  law 
of  Missouri  recognized  and  allowed  effect  to 
the  change  'brought  in  the  status  of  the  plaint- 
iff, by  force  of  the  laws  of  the  Territory  of 
Wisconsin. 

I  say  the  law  of  Missouri,  because  a  judicial 
tribunal,  in  one  State  or  nation,  can  recognize 
personal  rights  acquired  by  force  of  the  law  of 
any  other  State  or  nation,  onlv  so  far  as  it  is 
the  law  of  the  former  State  that  those  rights 
should  be  recognized.  But,  in  the  absence  of 
positive  law  to  the  contrary,  the  will  of  every 
civilized  State  must  be  presumed  to  be  to  al- 
low such  effect  to  foreign  laws  as  is  in  accord- 
ance with  the  settled  rules  of  international  law. 
And  legal  tribunals  are  bound  to  act  on  this 
presumption.  It  may  be  assumed  that  the  mo- 
tive of  the  State  in  allowing  such  operation  to 
foreign  laws  is  what  has  been  termed  comity. 
But,  as  has  justly  been  said  (per  CMef  Justice 
Taney.  18  Pet.,  589),  it  is  the  comity  of  the 
State,  not  of  the  court.  The  judges  have 
nothing  to  do  with  the  motive  of  the  State. 
Their  duty  is  simply  to  ascertain  and  give  ef- 
fect to  its  will.  And  when  it  is  found  by  them 
that  its  will  to  depart  from  a  rule  of  interna- 
tional law  has  not  been  manifested  by  the 
State,  thev  are  bound  to  assume  that  its  will  is 
to  ^ive  effect  to  it.  Undoubtedly,  every  sov- 
ereign State  may  refuse  to  recognize  a  change, 
wrought  by  the  law  of  a  foreign  State,  on  Uie 
See  10  How. 


status  of  a  person,  while  within  such  foreigs 
State,  even  in  cases  where  the  rules  of  inferna- 
lional  law  require  that  recognition.  Its  will 
to  refuse  such  recognition  may  be  manifested 
by  what  we  term  statute  law,  or  by  the  custom- 
ary law  of  the  Stale.  It  h  within  the  prov- 
ince of  its  judicial  tribunals  to  inquire  and  ad- 
judge whether  it  appears,  from  the  statute  or 
customary  law  of  the  Stale,  to  be  the  will  of 
the  State  to  refuse  to  recognize  such  changes 
of  status  by  force  of  foreii;n  law,  as  the  rules 
of  the  law  of  nations  require  to  be  recognized. 
But,  in  my  opinion,  it  is  not  within  the  prov- 
ince of  any  judicial  tribunal  to  refuse  such 
recognition  from«ny  political  considerations, 
or  any  view  it  may  take  of  the  exterior  polit- 
ical relations  between  the  State  and  one  or  more 
foreign  States,  or  any  impressions  it  may  have 
that  a  change  of  foreign  opinion  and  action  on 
the  subject  of  slavery  may  afford  a  reason 
why  the  State  should  change  its  own  action. 
To  understand  and  give  just  effect  to  such 
considerations,  and  to  change  the  action  of  the 
State  in  consequence  of  them,  are  functions 
of  diplomatists  and  legislators,  not  of  judges. 

The  inquiry  to  be  made  on  this  part  of  the 
case  is,  therefore,  whether  the  State  of  Missouri 
has,  by  its  statute,  or  its  customary  law.  mani- 
fested its  will  to  displace  any  rule  of  interna- 
tional law,  applicable  to  a  change  of  the  status 
of  a  slave,  by  foreign  law. 

I  have  not  heard  it  suggested  that  there  was 
any  statute  of  the  State  of  Missouri  bearing 
on  this  question.  The  customary  law  of  Mis- 
souri is  the  common  law,  introduced  by  statute 
in  1816.  1  Ter.  Laws,  486  And  the  common 
law,  as  Blackstone  says  (4  Com.,  67),  adopts, 
in  its  full  extent,  the  law  of  nations,  and 
holds  it  to  be  a  pari  of  the  law  of  the  land. 

I  know  of  no  sufficient  warrant  for  declar- 
ing that  any  rule  of  international  law,  con- 
cerning the  recognition,  in  that  State,,  of  a 
change  of  status,  wrought  by  an  extraterrito- 
rial law,  has  been  displaced  or  varied  by  the 
will  of  the  State  of  Missouri. 

I  proceed,  then,  to  inquire  what  the  rules  of 
international  law  prescribe  concerning  the 
change  ot  status  of  the  plaintiff  wrought  by  the 
law  of  the  Territory  of  Wisconsin. 

It  is  generally  agreed  by  writers  upon  inter- 
national law,  and  the  rule  has  been  jQdicially 
applied  in  a  great  number  of  cases,  that 
wherever  any  question  may  arise  concerning 
the  status  of  a  person,  it  must  be  determined 
according  to  that  law  which  has  next  previ- 
ously rightfully  operated  on  and  fixed  that 
status.  And  further,  that  the  laws  of  a  coun- 
try do  not  rightfully  operate  upon  and  fix  the 
status  of  persons  who  are  within  its  limits  in 
itinere,  or  who  are  abiding  there  for  defloite 
temporary  purposes,  as  for  health,  curiosity, 
or  occasional  business;  that  these  laws,  known 
to  writers  on  public  and  private  international 
law  as  personal  statutes,  operate  only  on  the 
inhabitants  of  the  country.  Not  that  it  is  or 
can  be  denied  that  each  independent  nation 
may,  if  it  thinks  fit,  apply  them  to  all  persons 
within  their  limits.  But  when  this  is  done, 
not  in  conformity  with  the  principles  of  inter- 
national law,  other  States  are  not  understood  to 
be  willing  to  recognize  or  allow  effect  to  such 
applications  of  personal  statutes. 

It  becomes  necessary,  therefore,  to  inquire 
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whether  the  operalion  of  the  laws  of  the  Ter- 
ritory of  Wisconsin  upon  the  ttatus  of  the 
plaintiff  was  or  was  not  such  an  operation  as 
these  principles  of  international  law  require 
other  States  to  recognize  and  allow  effect  to. 

And  this  renders  it  needful  to  attend  to  the 
particular  facts,  and  circumstances  of  this  case. 

It  appears  that  this  case  came  on  for  trial 
before  the  Circuit  Court  and  a  jury,  upon  an 
issue,  in  sulietance,  whether  the  plaintiff,  to- 
gether with  his  wife  and  children,  were  the 
slaves  of  the  defendant. 

The  court  instructed  the  jury  that,  "  upon 
the  facts  in  this  case,  the  law  is  with  the  de- 
fendant." This  withdrew  from  the  jury  the 
consideration  and  decision  of  every  matter  of 
fact.  The  evidence  in  the  case  consisted  of 
written  admissions,  signed  by  the  counsel  of 
the  parties.  If  the  case  had  been  submitted  to 
the  judgment  of  the  court,  upon  an  agreed 
statement  of  facts,  entered  of  record,  in  place 
of  a  special  verdict,  it  would  have  been  neces- 
sary for  the  court  below,  and  for  this  court,  to 
pronounce  its  judgment  solely  on  those  facts, 
thus  agreed,  without  inferring  any  other  facts 
therefrom.  By  the  rules  of  the  common  law 
applicable  to  such  a  case,  and  by  force  of  the 
7th  article  of  the  Amendments  of  the  Con- 
stitution, this  court  is  precluded  from  finding 
any  fact  not  agreed  to  by  the  parties  on  the 
record.  No  submission  to  the  court  on  a  state- 
ment of  facts  was  made.  It  was  a  trial  by 
jury,  in  which  certain  admissions,  made  by  the 
parties,  were  the  evidence.  The  jury  were  not 
only  competent,  but  were  bound  to  draw  from 
that  evidence  every  inference  which,  in  their 
judgment,  exercised  according  to  the  rules  of 
law,  it  would  warrant.  The  Circuit  Court  took 
from  the  jury  the  power  to  draw  any  infer- 
ences from  the  admissions  made  by  the  parties, 
and  decided  the  case  for  the  defendant.  This 
course  can  be  justified  here,  if  at  all,  only  by 
its  appearing  that  upon  the  facts  agreed,  and 
all  such  inferences  of  fact  favorable  to  the 
plaintiff's  case,  as  the  jury  might  have  been 
warranted  in  drawing  from  thoc^e  admissions, 
the  law  was  with  the  defendant.  Otherwise, 
the  plaintiff  would  be  deprived  of  the  benefit 
of  his  trial  by  jury,  by  whom,  for  aught  we 
can  know,  those  inferences  favorable  to  his 
case  would  have  been  drawn. 

The  material  facts  agreed,  bearing  on  thu 
part  of  the  case,  are,  that  Dr.  Emerson,  the 
plaintiff's  master,  resided  about  two  years  at 
the  military  post  of  Furt  Snelling.  being  a  sur- 
geon in  the  Army  of  the  United  States,  bis 
domicil  of  origin  being  unknown;  and  what, 
if  anything,  he  had  done,  to  preserve  or  change 
his  domici]  prior  to  bis  residence  at  Rock 
Island,  being  also  unknown. 

Now,  it  is  true,  that  under  some  circumstances 
the  residence  of  a  military  officer  at  a  par- 
ticular place,  in  the  discharge  of  his  official 
duties  does  not  amount  to  the  acquisition  .of  a 
technical  domicil.  But  it  cannot  be  affirmed, 
with  correctness,  that  it  never  does.  There  be- 
ing actual  residence,  and  this  lieing  presump- 
tive evidence  of  domicil,  all  the  circumstances 
of  the  case  must  be  considered,  l)efore  a  legal 
conclusion  can  be  reached,  that  his  place  of 
residence  is  not  his  domicil.  If  a  military  offi- 
cer, stationed  at  a  particular  post,  should  enter- 
tain an  exception  that  bis  residence  there  would 
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be  indefinitely  protracted,  and  in  consequence 
should  remove  his  family  to  the  place  where 
bis  duties  were  to  be  discharged,  form  a  per- 
manent domestic  establishment  there,  exercise 
there  the  civil  rights  and,  discharge  the  civil 
duties  of  an  inhabitant,  while  he  did  no  act  and 
manifested  no  intent  to  have  a  domicil  else- 
where, I  think  no  one  would  say  that  the  mere 
fact  that  he  was  himself  liable  to  be  called  away 
by  the  orders  of  the  Government  would  pre- 
vent his  acquisition  of  a  technical  domicil  at  the 
place  of  the  residence  of  himself  and  his  family. 
In  other  words,  I  do  not  think  a  military  officer 
incapable  of  acquiring  a  domicil.  Bruce  v. 
Bruce,  2  Bos.  <&  P.,  280;  Monroe  v.  Dougla*.  S 
Madd.  Ch. ,  379.  This  being  so,  this  case  stands 
thus:  there  was  evidence  before  the  jury  that 
Emerson  resided  about  two  years  at  Fort  Snell- 
ing, in  the  Territory  of  Wuconsin.  Tills  may 
or  may  not  have  i)een  with  such  intent  as  to 
make  It  his  technical  domicil.  The  presump- 
tion is  that  it  was.  It  is  so  laid  down  by  this 
court  in  Enni»  v.  Smith,  14  How.,  400,  and  the 
authorities  in  support  of  the  position  are  there 
referred  to.  His  intent  was  a  question  of  fact 
for  the  jury.  Fitehburg  v.  WineheneUm,  4  Cash., 
190. 

The  case  was  taken  from  the  jury.  If  th^ 
had  power  to  find  that  the  presumption  of  the 
necessary  intent  had  not  been  rebutted,  we 
cannot  say,  on  this  record,  that  Emerson  had 
not  his  technical  domicil  at  Fort  Snelling. 
But,  for  reasons  which  I  shall  now  proceed  to 
give,  I  do  not  deem  it  necessary  in  this  case  to 
determine  the  question  of  the  technical  domicil 
of  Dr.  Emerson. 

It  must  be  admitted  that  the  inquiry  wheth- 
er the  law  of  a  particular  country  has  right- 
fullv  fixed  the  ttatus  of  a  person,  so  that  in  ac- 
cordance with  the  principles  of  international 
law  that  »tatu»  should  be  recognized  in  other 
jurisdictions,  ordinarily  depends  on  the'ques- 
tiou  whether  the  person  was  domiciled  in  the 
country  whose  laws  are  asserted  to  have  fixed 
his  stattis.  But,  in  the  United  States,  ques- 
tions of  this  kind  may  arise,  where  an  attempt 
to  decide  solely  with  reference  to  technioU 
domicil,  tested  by  the  rules  which  are  applica- 
ble to  changes  of  places  of  alxxle  from  one 
country  to  another,  would  not  be  consistent 
with  sound  principles.  And  in  my  judgment, 
this  is  one  of  those  cases. 

The  residence  of  the  plaintiff,  who  was  taken 
by  his  master.  Dr.  Emerson,  as  a  slave,  from 
Missouri,  to  the  State  of  Illinois,  and  thence 
to  the  Territory  of  Wisconsin,must  be  deemed  to 
have  been  for  the  time  being,  and  until  be  assert- 
ed his  own  separate  intention,  the  same  as  the 
residence  of  his  master;  and  the  inquiry,  whether 
the  personal  statutes  of  the  Territory  were 
rightfully  extended  over  the  plaintiff,  and 
ought,  in  accordance  with  the  rules  of  interna- 
tional law,  to  be  allowed  to  fix  his  iitatu$,  must 
depend  upon  the  circumstances  under  which 
Dr.  Emerson  went  into  that  Territory,  and  re- 
mained there :  and  upon  the  further  question, 
whether  anything  was  there  rightlully  done  by 
the  plaintiff  to  cause  tliose  personal  statutes  to 
operate  on  him. 

Dr.  Emerson  was  an  officer  in  the  Army  of 
the  United  Slates.  He  went  into  the  Territory 
to  discharge  his  duty  to  the  United  States.  The 
place  was  out  of  the  jurisdiction  of  any  partic- 
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ular  State,  and  within  the  ezclusiTe  jurisdiction 
of  the  United  States.  It  does  not  appear  where 
the  domicil  of  origin  of  Dr.  Emerson  was,  nor 
whether  or  not  he  had  lost  it,  and  gained 
another  domicil,  nor  of  what  particular  State, 
if  any,  he  was  a  citizen. 

On  what  ground  can  it  be  denied  that  all 
valid  laws  of  the  United  States,  Constitution- 
ally enacted  by  Congress  for  the  government 
of  the  Terrilorjr,  rightfully  cxtenaeil  over  an 
officer  of  the  United  Slates  and  his  servant  who 
went  into  the  Territory  to  remain  there  for  an 
indeflniic  length  of  time,  to  take  part  in  itscivil 
or  military  anaic$?  They  were  not  foreigners, 
coming  from  abroad.  Dr.  Emerson  was  a  cit- 
izen of  the  country  which  had  exclusive  juris- 
diction over  the  Territory;  and  not  only  a  citi- 
zen, but  he  went  there  in  a  public  capacity,  in 
the  service  of  the  same  sovereignity  which 
made  the  laws.  Whatever  those  laws  might 
be,  whether  of  the  kind  denominated  personal 
statutes,  or  not.  so  far  as  they  were  intended  by 
the  legislative  will,  constitutionally  expressed, 
to  operate  on  him  and  his  servant,  and  on  the 
relations  between  them,  they  had  a  rightful 
operation,  and  no  other  State  or  country  can 
refuse  to  allow  that  those  laws  might  rightfully 
operate  on  the  plaintiff  and  his  servant,  be- 
cause such  a  refusal  would  be  a  denial  that  the 
United  States  could,  by  laws  constitutionally 
enacted,  govern  their  own  servants,  residing  on 
their  own  territory,  over  which  the  United 
States  had  the  exclusive  control,  and  in  re- 
spect to  which  they  are  an  independent  sover- 
eign power.  Whether  the  laws  now  in  qaestion 
were  constitutionally  enacted,  I  repeat  once 
more,  is  a  separate 'question.  But,  assuming 
that  they  were,  and  that  they  operated  directly 
on  the  stattu  of  the  plaintiff,  I  consider  that 
no  other  State  or  country  could  question  the 
rightful  power  of  the  United  States  so  to  legis- 
late, or,  consistently  with  the  settled  rules  of 
international  law,  could  refuse  to  recognize  the 
effects  of  such  legislation  upon  the  statiu  of 
their  olilcers  and  servants,  as  valid  everywhere. 

This  alone  would,  in  my  apprehension,  be 
sufficient  to  decide  this  question. 

But  there  arc  other  facts  stated  on  the  record 
which  should  not  be  passed  over.  It  is  agreed 
that  in  the  year  1836,  the  plaintiff,  while  re- 
siding in  the  Territory,  was  married,  with  the 
consent  of  Dr.  Emerson,  to  Harriet,  named  in 
the  declaration  as  his  wife,  and  that  Eliza  and 
Lizzie  were  the  children  of  that  marriage,  the 
lirst  named  having  been  born  on  the  Mississippi 
River,  north  of  the  line  of  Missouri,  and  the 
other  having  been  lx>rn  after  their  return  to 
Missouri.  And  the  inquiry  is,  whether,  after 
the  marriage  of  the  plaintiff  in  the  Territory, 
with  the  consent  of  Dr.  Emerson,  any  other 
State  or  country  can,  consistently  with  the 
settled  rules  of  international  law,  refuse  to  rec- 
ognize and  treat  bim  as  a  free  man,  when 
suing  for  the  liberty  of  himself,  his  wife,  and 
tUe  children  of  that  marriage.  It  is  in  refer- 
ence to  his  stattu,  as  viewed  in  other  States 
and  countries,  that  the  contract  of  marriage 
and  the  birth  of  children  becomes  strictly  ma- 
terial. At  the  same  time,  it  is  proper  to  ob- 
serve that  the  female  to  whom  he  was  married 
having  l)een  taken  to  the  same  military  post  of 
Fort  Snelliag  as  a  slave,  and  Dr.  Emerson 
.claiming  also  to  be  her  master  at  the  time  of 
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her  marriage,  her  utattu,  and  that  of  the  chil- 
dren of  the  marriage,  are  also  affected  by  the 
same  consideration. 

If  the  laws  of  Congress  governing  the  Terri- 
tory of  Wisconsin  were  constitutional  and  val- 
id laws,  there  can  be  no  doubt  these  parties 
were  capable  of  contracting  a  lawful  marriage, 
attended  with  all  the  usual  civil  rights  and  ob- 
ligations of  that  condition.  In  that  Territoir 
they  were  absolutely  free  persons,  having  full 
capacity  to  enter  into  the  civil  contract  of  mar- 
riage. 

It  is  a  principle  of  international  law,  settled 
beyond  controversy  in  England  and  America, 
that  a  marriage,  valid  by  me  law  of  the  place 
where  it  was  contracted,  and  not  in  fraud  of 
tlte  law  of  any  other  place,  is  valid  every- 
where: and  that  no  technical  domicil  at  the 
place  of  the  contract  is  necessary  to  make  it  so. 
See  Bishop  on  Mar.  audDiv.,  12d-129,  where 
the  cases  are  collected. 

If,  in  Missouri,  the  plaintiff  were  held  to  be 
a  slave,  th  e  validity  and  operation  of  his  con 
I  ract  of  marriage  must  be  denied.  He  can  have 
no  legal  rights;  of  course,  not  those  of  a  hus- 
baud  and  father.  And  the  same  is  true  of  his 
wife  and  children.  The  denial  of  his  rights  is 
the  denial  of  theirs.  So  that,  though  lawfully 
married  in  the  Territory, when  they  cameoutof 
it,  into  the  State  of  Missouri,  they  were  no 
longer  husband  and  wife;  and  a  child  of  that 
lawful  marriage,  though  born  under  the  same 
dominion  where  its  parents  contracted  a  lawful 
marriage,  is  not  the  fruit  of  that  marriage,  nor 
the  cliiTd  of  its  father,  but  subject  to  the  max- 
im, partus  tequUur  ventrem. 

It  must  be  borne  in  mind  that  in  this  case 
there  is  no  ground  for  the  inquiry,  whether  it 
be  the  will  of  the  State  of  Missouri  not  to  rec- 
ognize the  validity  of  the  marriage  of  a  fugitive 
slave,  who  escapes  into  a  State  or  country 
where  slavery  is  not  allowed,  and  there  con- 
tracts a  marriage;  or  the  validity  of  such  a  mar- 
riage, where  the  master,  being  a  citizen  of  the 
State  of  Missouri,  voluntarily  goes  with  his 
slave  in  itinere,  into  a  State  or  countrv  which 
does  not  permit  slavery  to  exist,  and  the  slave 
there  contracts  marriage  without  the  consent  of 
his  master;  for  in  this  case,  it  is  agreed.  Dr. 
Emerson  did  consent;  and  no  further  question 
can  arise  concerning  his  rights,  so  far  as  their 
aasertion  is  inconsistent  with  the  validity  of  the 
marriage.  Nor  do  I  know  of  any  ground  for 
the  assertion  that  this  marriage  wa)  in  fraud  of 
any  law  of  Missouri.  It  has  been  held  by  this 
court,  that  a  bequest  of  property  by  a  master  to 
his  slave,  by  necessary  implication  entitles  the 
Slave  to  his  freedom ;  because,  only  as  a  free- 
man could  he  take  and  hold  the  bequest.  />- 
grand  v.  DarnaU,  2  Pet.,  664.  It  has  also  been 
he-Id.  that  when  a  master  goes  with  his  slave  to 
reside  for  an  indefinite  period  in  a  State  where 
slavery  is  not  tolerated,  this  operates  as  an  act 
of  manumiasion;  because  it  is  sufficiently  ex- 
pressive of  the  consent  of  the  master  that  the 
slave  should  be  free.  2  Marsh.  Ky.,  470;  14 
Mart.  La..  401. 

What,  then,  shall  we  say  of  the  consent  of 
the  master,  that  the  slave  may  contract  a  lawful 
marriage  attended  with  all  the  civil  rights  and 
duties  which  l>elong  to  that  relation;  that  he 
may  enter  into  a  relation  which  none  but  a  free 
man  can  assume — a  relation  which  involves  not 
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only  the  rights  and  duties  of  the  slave,  but  those 
of  the  other  parly  to  the  contract,  and  of  their 
desceudaats  to  the  remotest  generation  T  In  my 
jud!;meat,  there  can  be  do  more  effectual  abaa- 
donmenl  of  the  legal  rights  of  a  master  over  his 
slave,  than  by  the  content  of  the  mistur  that 
the  slave  should  ehter  iato  a  coatrant  of  mar- 
riage, in  a  free  State,  attended  by  ail  tiie  civil 
rights  and  obligatioos  which  belong  to  that  con- 
dition. 

And  any  claim  by  Dr.  Emerson,  or  anyone 
claiming  under  him,  the  effect  of  which  is  to 
deny  tlie  validity  of  this  marriage,  and  the 
lawful  paternity  of  the  children  born  from  it, 
wherever  asserted,  is,  in  my  judgment,  a  claim 
incon<iistent  with  good  faith  and  sound  reason, 
as  well  as  with  the  rules  of  international  law. 
And  I  go  further:  in  my  opinion,  a  law  of  the 
State  of  Missouri,  which  should  thus  annul  a 
marriage,  lawfully  contracted  by  these  parties 
while  resident  in  Wisconsin,  not  in  fraud  of 
any  law  of  Missouri,  or  ot  any  right  of  Dr. 
Emerson,  who  consented  thereto,  would  be  a 
law  impairing  the  obligation  of  a  contract,  and 
within  the  prohibition  of  the  Constitution  of  the 
United  States,    See  4  Wheat..  029,  695,  696. 

To  avoid  misapprehension  on  this  important 
and  difficult  subject,  I  will  state,  distinclly,  the 
conclusions  at  which  I  have  arrived.     They  are : 

First.  The  rules  of  international  law  respect- 
ing the  emancipation  of  slaves,  by  the  rightful 
operation  of  tHe  laws  of  another  State  or  coun 
tiy  upon  the  status  of  the  slave,  while  resident 
in  such  foreign  Sute  or  country,  are  partof  the 
common  law  of  Missouri,  and  have  not  been  ab- 
rogated by  any  statute  law  of  that  State. 

Second.  The  laws  of  the  United  States,  con 
slitutionally  enacted,  which  operated  directly 
on  and  changed  the  status  of  a'slave  coming  in- 
to the  Territory  of  Wisconsin  with  his  master, 
who  went  thither  to  reside  for  an  indctiniie 
length  of  time,  in  the  performance  of  his  duties 
as  an  officer  of  the  United  States,  had  a  right- 
ful operation  on  the  status  of  the  slave,  and  it 
is  in  conformity  with  the  rules  of  international 
law  that  this  change  of  status  should  be  recog- 
nized everywhere. 

Third.  The  laws  of  the  United  States,  in  op- 
ei:ation  in  the  Territory  of  Wisconsin  at  the 
time  of  the  plaintiff's  residence  there,  did  act  di 
rectly  on  the  status  of  the  plaintiff,  and  change 
his  status  to  that  of  a  free  man. 

Fourth.  The  plaintiff  and  his  wife  were  ca 

gable  of  contracting,  and,  with  the  consent  of 
>r.  Emerson,  did  contract  a  marriage  in  that 
Territory,  valid  under  its  laws;  and  the  validity 
of  this  marriage  cannot  be  questioned  in  Mis- 
souri, save  by  showing  that  it  was  in  fraud  of 
the  laws  of  that  State,  or  of  some  right  derived 
from  them;  which  cannot  be  shown  in  this 
cas(!,  because  the  master  consented  to  it. 

Fifth.  That  the  consent  of  the  masterlhathis 
slave,  residing  in  a  country  which  does  not 
tolerate  slavery,  may  enter  into  a  lawful  con- 
tract of  marriage,  attended  with  the  civil  rights 
and  duties  which  belong  to  that  condition,  is 
an  effectual  act  of  emancipation.  And  the  law 
docs  not  enable  Dr.  Emerson,  or  anyone  claim* 
ing  under  him,  to  assert  a  title  to  the  married 
persons  as  slaves,  and  thus  destroy  the  obli^- 
tion  of  the  contract  of  marriage,  and  bastardize 
their  issue,  aud  reduce  Ihi-ra  to  slavery. 
Uut  It  is  insisted  that  the  Supreme  Court  of 


Mlssnnri  has  settled  this  case  by  Its  decision  in 
SeoU  v.  Smerson,  15  Mo.,  576 ;  and  that  this  de- 
cision is  in  conformity  with  the  wi-ight  of  au- 
thority elsewhere,  and  with  sound  principles. 
If  the  Supreme  Court  of  Missouri  had  placed 
its  decision  on  the  ground  that  it  appeared  Dr. 
Emerson  never  became  domiciled  in  the  Terri- 
tory, and  80  its  laws  could  not  rightfully  oper- 
ate on  him  and  his  slave;  and  the  facta  tliat  he 
went  there  to  reside  indeflnitely,  as  an  officer  of 
the  United  States,  and  that  the  plaintiff  was 
lawfully  married  there,  with  Dr.  Emerson's 
consent,  were  left  out  of  view,  the  decision 
would  find  support  in  other  cases,  and  I  might 
not  be  prepared  to  deny  its  correctness.  But 
the  decision  is  not  rested  on  this  ground.  The 
domicil  of  Dr  Emerson  in  that  Territory  is  not 
questioned  in  that  decision:  and  it  is  placed  on 
a  broad  denial,  of  the  operation,  in  Missouri, 
of  Ihe  law  of  any  foreign  State  or  coantry,  up- 
on the  status  of  a  slave,  going  with  his  master 
from  Missouri  into  such  foreign  State  or  coun- 
try, even  though  they  went  thither  to  l>ecome, 
and  actually  ba:»me,  permanent  inhabitants  of 
such  foreign  State  or  country,  the  laws  where- 
of acted  directly  on  the  status  of  the  slave,  and 
changed  bis  staitts  to  that  of  a  freeman. 

Tu  the  correctness  of  such  a  decision  I  can- 
not assent.  In  my  judgment,  the  opinion  of 
Ihe  majority  of  the  court  in  that  case  is  in  con- 
flict with  its  previous  decisions,  with  a  great 
weight  of  judicial  authority  in  other  slarehold- 
ing  States,  and  with  fundamental  principles  of 
private  international  law.  Mr.  Chuf  Juttiee 
Qambte  in  his  dissenting  opinion  in  that  case, 
said: 

"  I  regard  the  question  as  conclusively  set- 
tled by  repeated  adjudications  of  this  court; 
and  it  I  doubted  or  denied  the  propriety  of 
those  decisions.  I  would  not  feel  myself  any 
more  at  liberty  to  overturn  them,  than  I  would 
any  other  series  of  decisions  by  which  the  law 
upon  any  other  question  had  lieen  settled. 
There  is  with  me  nothing  in  the  law  of  slavery 
which  distinguishes  it  from  the  law  on  any 
other  subject,  or  allows  any  more  accommoda- 
tion to  the  temporary  excitements  which  have 
gathered  around  it.  •  •  •  »  ♦  »  But 
in  the  midst  of  all  such  excitement,  it  is  proper 
that  the  judicial  mind,  calm  and  self-balanced, 
should  adhere  to  principles  established  when 
there  was  no  feeling  to  disturb  the  view  of  the 
legal  questions  upon  which  the  right*  of  parties 
depend." 

"  In  this  State,  it  has  been  recognized  from 
the  beginning  of  the  government  as  a  correct 
position  in  law,  that  the  master  who  takes  his 
slave  to  reside  in  a  State  or  Territory  where 
slavery  is  prohibited,  thereby  emancipates  bis 
slave.  W/unney  v.  W/titeMes,  1  Mo.,  47»; 
Le  Grange  v.  Chouteau,  2  Mo.,  20;  MUleu  v. 
Smith,  2  Mo.,  86;  Balph  v.  Duncan,  3  Mo., 
194:  Julia  v.  McKinney.  8  Mo..  270;  A<i<  v. 
Ritddle.  8  Mo.,  40U;  Rachel  v.  Waiker,  4  Mo., 
350;   Wilson  v.  Mdvin,  4  Mo.,  592. 

Chitf  Justice  Qamble  has  also  examined  the 
decisions  of  the  courts  of  other  States  in  which 
slavery  is  established,  and  finds  them  in  accord- 
ance with  these  preceding  decisions  of  tlie  Su- 
pocme  Court  of  Missouri,  to  which  he  refers. 

It  would  be  a  useless  parade  of  learning  for 
ine  to  go  over  the  ground  which  Uu  has  w  I  ul  ly 
and  ably  occupied. 

eo  u.  s. 


Digitized  by 


Google 


1858. 


Dbbd  Scott  v.  8ANi>FOBn. 


89S-688 


But  it  is  further  insisted  we  are  bound  to  fol- 
low tliis  decision.  I  do  not  ttilnk  so.  In  tliis 
ca<ie,  it  is  to  be  determined  what  laws  of  tlie 
United  States  were  in  operation  in  the  Territory 
of  Wisconsin,  and  wliat  was  their  effect  on  the 
ttatus  of  tlie  plaintiff.  Could  the  plaintiff  con- 
tract a  lawful  marriage  there?  Dues  any  law 
of  the  S:;ate  of  Missouri  impair  the  obligation 
of  that  contract  of  m  irriage.  destroy  his  rights 
as  a  husband,  bastardize  the  use  of  marriage, 
and  reduce  them  to  a  state  of  shivery? 

The  questions  which  arise  exclusively  under 
the  Constitution  and  laws  of  the  United  States, 
this  court,  under  the  Constitution  and  laws  of 
the  United  States,  has  the  rightful  authority 
finalljT  to  decide.  And  If  we  look  beyond  these 
questions,  we  come  to  the  consideration  whether 
the  rules  of  international  law,  which  are  part 
of  the  laws  of  Missouri  until  displaced  by  some 
statute  not  alleged  to  exist,  do  or  do  not  require 
the  Hiatus  of  the  plaintiff,  as  fixed  by  the  laws 
of  the  Territory  of  Wisconsin,  to  be  recognized 
in  Missouri.  Upon  such  a  question,  not  de- 
pending on  any  statute  or  local  usage,  but  on 
principTeR  of  universal  jurisprudence,  this  court 
has  repeatedly  asserted  it  could  not  hold  itself 
bound  by  the  decisions  of  State  Courts,  how- 
ever great  respect  might  be  felt  for  their  learn- 
ing, ability,  and  impartiality.  See  Sirifl  v. 
7y«o».  16  Pel.,  1;  Uttrpeiiter  v.  The  Promderuse 
Ins.  Co..  16  Pet.,  495:  Voxeraft  v.  itMet,  4 
How.,  3.53;  Bowan  v.  Runnels,  5  How.,  184. 

Some  reliance  has  been  placed  on  the  fact 
that  the  decision  in  the  Supreme  Court  of  Mis- 
souri was  between  these  parlies,  and  the  suit 
there  was  abandoned  to  obtain  another  trial  in 
the  courts  of  the  United  States. 

In  Humer  v.  Brown,  16  How.,  3.54,  this  court 
made  a  decision  upon  the  construction  of  a  de- 
vise of  lands,  in  direct  opposition  to  the  unani- 
mous opinion  of  the  Supreme  Court  of  Massa- 
chusetts, Ijetween  the  same  parties,  respecting 
the  same  subject  mattir — the  claimant  having 
become  noasuit  in  the  >- tale  Court,  in  order  to 
bring  bis  action  in  the  Circuit  Court  of  the 
United  States.  I  did  not  sit  in  that  case, 
having  beenx)f  couusel  for  one  of  the  parties 
while  at  the  bar;  but.  on  examining  the  report 
of  the  argument  of  the  couusel  for  ibeplaiuiiff 
in  error,  1  find  they  made  the  ptjint,  that  this 
court  ought  to  give  effect  to  the  construction 
put  upon  by  the  will  by  the  Slate  uourl. 
to  the  end  that  rights  respecting  lands  may 
be  governed  by  one  law,  and  that  the  law 
of  the  place  where  the  lands  are  situated;  that 
they  referred  to  the  state  decision  of  the  case, 
reported  in  S  Cu«hinz.  390,  and  to  many  de- 
cisions of  this  court.  But  this  court  does  not 
aeem  to  have  considered  the  point  of  sufficient 
importance  to  notice  it  in  their  opinions.  In 
Mutar  V.  Amiin,  13  How.,  218,  an  action  was 
brought  b^  the  indorsee  of  a  written  promise. 
The  question  wan,  whether  it  was  negotiable 
under  a  statute  of  Ohio.  The  Supreme  Court 
of  that  State  having  decided  it  was  not  negoti- 
able, the  plaintiff  became  nonsuit,  and  brought 
his  action  in  the  Circuit  Court  of  the  United 
States.  The  decision  of  the  Supreme  Court  of 
the  Slate,  reported  in  4  Ves.  L.  J.,  637,  was 
relied  on.  This  court  unanimously  held  the 
paper  to  be  negotiable. 

When  the  decisions  of  the  highest  court  of  a 
State  are  directly  in  condict  with  each  other, 
See  19  Uow. 


it  has  been  repeatedly  held,  here,  that  the  last 
decision  is  not  necessarily  to  be  taken  as  the 
rule.  State  Bank  v.  Knoop.  16  How.,  869; 
Pease  v.  Peck,  18  How..  599. 

To  these  considerations  I  desire  to  add.  that 
it  was  not  made  known  to  the  Supreme  Court 
of  Missouri,  so  far  as  appears,  that  the  plaint- 
iff was  married  in  Wisconsin  with  the  consent 
of  Dr.  Eraeison,  and  it  is  not  made  known  to 
us  that  Dr.  Emerson  was  a  citizen  of  Mi.ssouri, 
a  fact  to  which  that  court  seem  to  have  attached 
much  importance. 

Sitting  here  to  administer  the  law  between 
these  parties,  I  do  not  feel  at  liberty  to  surrender 
my  own  convictions  of  what  the  law  requires, 
to  the  authority  of  the  decision  in  15  Missouri 
Reports. 

I  have  thus  far  assumed,  merely  for  the  pur- 
pose of  the  argument,  thnt  the  laws  of  the 
United  States,  respecting  slavery  in  this  Terri- 
tory, were  Constitutionally  enacted  by  Con- 
gress. It  remains  to  inquire  whether  they  are 
constitutional  and  binding  laws. 

In  the  argument  of  this  part  of  the  case  at 
bar.  it  was  justly  considered  by  all  the  counsel 
to  be  necessary  to  ascertain  the  source  of  the 
power  of  Congress  over  the  Territory  belonging 
to  the  United  States.  Until  this  is  a.scertained, 
it  is  not  possible  to  determine  the  extent  of 
that  power.  On  the  one  side  it  was  maintained 
that  the  Constitution  contains  no  express  grant 
of  power  to  organize  and  govern  what  is  known 
to  the  laws  of  the  United  Slates  as  a  Territory. 
That  whatever  power  of  this  kind  exists,  is  de- 
riveil  by  implication  from  the  capacity  of  the 
United  States  to  hold  and  acquire  territory  out 
of  the  limits  of  any  State,  and  the  necessity  for 
its  having  some  government. 

On  the  other  liide  it  was  insisted  that  the  Consti- 
tution has  not  failed  to  make  an  express  provis- 
ion for  this  end,  and  that  it  is  found  in  Ihe  8d 
Section  of  the  4th  Article  of  the  Consiitulidn, 

To  detcrmioe  which  of  these  is  the  correct 
view,  it  is  needful  to  advert  to  some  facts  re- 
specting this  subject,  which  existed  when  the 
Constitution  was  framed  and  adopted.  It  will 
be  found  that  these  facts  not  only  shed  much 
light  on  the  question,  whether  the  framers  of 
the  Constitution  omitted  to  make  a  provision 
concerning  the  power  of  Congress  lo  orgiinize 
and  govern  Territories,  but  they  will  also  aid  m 
the  construction  oi  any  provision  which  may 
have  been  made  respecting  this  subject. 

Under  the  Confe<leration.  the  unsettled  ter- 
ritory within  the  limits  of  the  United  States 
had  been  a  subject  of  deep  interest.  Some  of 
the  States  insisted  that  these  lands  were  within 
their  chartered  boundaries,  and  tliat  they  had 
succeeded  to  the  title  of  the  Crown  to  the  soil. 
On  the  other  hand,  it  was  argued  thai  the  vacant 
lands  had  been  acquired  by  the  United  States, 
by  the  war  carried  on  by  them  under  a  common 
government  and  for  the  common  interest. 

This  dispute  was  further  complicated  by  un- 
settled questions  of  boundary  among  several 
States.  It  not  only  delayed  the  accession  of  Ma- 
ryland to  the  Confederation,  but  at  one  time 
seriously  threatened  its  existence.  5  Jour,  of 
Cong.,  208,  442.  Under  the  pressure  of  these 
circumstances.  Congress  earnestly  recommended 
to  the  several  Slates  a  cession  of  their  claims 
and  rights  to  the  Unite<l  Stales.  5  Jour,  of 
Cong.,  442.    And  before  the  Constitution  was 
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framed,  it  had  been  begun.  That  by  New 
York  bad  been  made  on  the  l8t  day  ot  March, 
1781 ;  that  of  Virginia  on  the  1st  day  of  March, 
1784;  that  of  Massachusetts  on  the  19th  day  of 
April.  1785.  ihat  of  Connecticut  on  the  14th 
day  of  September,  1786;  that  of  South  Caro- 
lina on  the  8th  day  of  August,  1787,  while  the 
convention  for  framing  the  Constitutioo,  was  in 
session. 

It  is  very  material  to  observe,  in  this  connec- 
tion, that  each  of  tliese  Acts  cedes,  in  terms, 
to  the  United  States,  as  well  the  jurisdiction  as 
the  soil. 

It  is  also  equally  important  to  note  that.when 
the  Constitution  was  framed  and  adopted,  this 
plan  of  vesting  in  the  United  States,  for  the 
common  good,  the  great  tracts  of  ungranted 
lands  claimed  by  the  several  States,  in  which 
so  deep  an  interest  was  felt,  wasyet  incomplete. 
It  remained  for  North  Corolina  and  Qeorgia 
to  cede  their  extensive  and  valuable  claims. 
These  were  made,  by  North  Carolina  on  the  2Sth 
day  of  February,  1790,  and  by  Oeorgia  on 
the  24th  day  of  April,  1802.  The  terms  of 
these  last  mentioned  cessions  will  hereafter  be 
noticed  in  another  connection;  but  I  observe 
here  that  each  of  them  distinctly  shows,  upon 
its  face,  that  tliey  were  not  only  in  execution 
of  the  general  plan  proposed  by  the  Congress 
of  the  Confederation,  but  of  a  formed  purpose 
of  each  of  these  States,  existing  when  the  as- 
sent of  their  respective  people  was  givbn  to  the 
Constitution  of  the  United  States. 

It  appears,  then,  that  when  the  Federal  Con- 
stitution was  framed,  and  presented  to  the  peo- 
ple of  the  several  States  for  their  consideration, 
the  unsettled  territory  was  viewed  as  justly  ap- 
plicable to  the  common  benefit,  so  far  as  it  then 
had  or  might  attain  thereafter  a  pecuniary 
value;  and  so  far  as  it  mi^ht  become  the  seat 
of  new  States,  to  be  admitted  into  the  Union 
upon  an  equal  footing  with  the  original  States. 
And  also  that  the  relations  of  the  United  States 
to  that  unsettled  territory  were  of  different 
kinds.  The  titles  of  the  States  of  New  York, 
Virginia,  Massachusetts,  Connecticut,  and 
SV)uth  Carolina,  as  well  of  soil  as  of  jurisdiction, 
had  been  transferred  to  the  United  Slates. 
North  Carolina  and  Qeorgia  had  not  actually 
made  transfers,  but  a  confident  expectation, 
founded  on  their  appreciation  of  the  justice  of 
the  general  claim,  and  fully  justified  by  the  re- 
sults, was  entertained,  that  these  cessions  would 
be  made.  The  Ordinance  of  1787  had  made 
provision  for  the  temporary  government  of  so 
much  of  the  territory,  actually  ceded,  as  lay 
northwest  of  the  River  Ohio. 

But  it  must  have  been  apparent,  both  to  tuc 
framers  of  the  Constitution  and  the  people  of 
the  several  States  who  were  to  act  upon  it,  that 
the  government  thus  provided  for  could  not 
continue,  unless  the  Constitution  should  confer 
on  ^e  United  States  the  necessary  powers  to 
continue  it.  That  temporary  government,  un- 
der the  Ordinance,  was  to  consist  of  certain 
officers,  to  be  appointed  by  and  responsible 
to  the  Congress  of  the  Confederation;  their 
powers  had  been  conferred  and  defined  by  the 
ordinance.    So  far  as  it  provided  for  the  tem- 

1.— Note  by  Mr.  Justice  Curtis.  Tills  statement 
that  some  territory  did  actually  pass  by  this  cession, 
is  talccn  from  tlic  opinion  (it  ttio  court,  delivered  l>y 
Mr.  Justice  Waynf ,  in  the  case  of  Howard  v.  In- 
^rfoil,  reported  In  13  How.,  4U6.  it  is  an  obsuuffc 
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porary  government  of  the  Territory,  it  waa  an 
ordinary  Act  of  legislation,  deriving  its  force 
from  the  legislative  power  of  Congress,  and  de- 
pending for  its  vitality  upon  the  continuance 
of  that  legislative  power.  But  the  officers  to 
be  appointed  for  the  Northwestern  Territory, 
after  the  adoption  of  the  Constitution,  must 
necessarily  be  officers  of  the  United  States,  and 
not  of  the  Congress  of  the  Confederation ;  ap- 
pointed and  commissioned  by  the  President,  and 
exercising  powers  derive^  from  the  United 
States  under  the  Constitution. 

Such  was  the  relation  between  the  United 
States  and  the  Northwestern  Territory,  which 
all  reflecting  men  must  have  foreseen  would 
exist,  when  the  government  created  by  the  Con- 
stitution should  supersede  that  of  the  Confed- 
eration. That  if  Uie  now  government  should 
be  without  power  to  govern  this  Territory,  it 
could  not  appoint  and  commission  officers, 
and  send  them  into  the  Territory,  to  exercise 
their  legislative,  judicial  and  executive  power; 
and  that  this  Territory,  which  was  even  then 
foreseen  to  be  so  important,  both  politically 
and  financially,  to  all  the  existing  States, 
must  be  left  not  only  without  the  control  of 
the  General  Government,  in  respect  to  its  fut- 
ure political  relations  to  the  rest  of  the  States, 
but  absolutely  without  any  government,  save 
what  its  inhabitants,  acting  m  their  prinutry 
capacity,  might  from  time  to  time  create  for 
themselves. 

But  this  Northwestern  Territory  was  not  the 
only  Territory,  the  soil  and  jurisdiction  whereof 
were  then  understood  to  have  been  ceded  to  the 
United  States.  The  cession  by  South  Carolina, 
made  in  August,  1787, was  of  "  all  the  tenitoiy 
included  within  the  River  Mississippi,  and  a 
line  beginning  at  that  partof  the  said  river  which 
is  intersected  by  the  southern  boundary  of 
North  Carolina,  and  continuing  along  the  said 
boundary  line  until  it  intersects  the  ridge  or 
chain  of  mountains  which  divides  the  Eastern 
from  the  Western  waters;  then  to  be  continued 
along  the  top  of  the  said  ridge  of  mountains, 
until  it  intersects  a  line  to  be  drawn  due  west 
from  the  head  of  the  southern  branch  of  ttie  Tu- 
galoo  River,  to  the  said  mountains;  and  thence 
to  run  a  due  west  course  to  the  River  Hissis- 


l  is  true  that  by  subsequent  explorations  it 
was  ascertained  that  the  source  of  the  Tugalno 
River,  upon  which  the  title  of  South  Carolina 
depended,  was  so  far  to  the  northward,  that 
the  transfer  conveyed  only  a  narrow  slip  of  land, 
about  twelve  miles  wide,  lying  on  the  top  of 
the  ridge  of  mountains,  and  extending  from 
the  northern  boundary  of  Georgia  to  the  south- 
em  boundary  of  North  Carolina.  But  this 
was  a  discovery  made  long  after  the  cenion, 
and  there  can  be  no  doubt  that  the  State  of 
South  Carolina,  in  making  the  cession,  and  the 
Congress  in  accepting  it,  viewed  it  as  a  trans- 
fer to  the  United  States  of  the  soil  and  jurisdic- 
tion of  an  extensive  and  important  part  of  the 
unsettled  territory  ceded  by  the  Crown  of  Qreat 
Britain  by  the  Treaty  of  Peace,  though  its 
quantity  or  extent  then  remained  to  be  ascer- 
tained. ' 

matter,  and,  on  some  ezaminatioD  of  It,  I  have  beeo 
led  to  doubt  whether  any  territory  actually  paaied 
by  tills  oession.  But  as  the  f  aot  is  not  Important  lo 
tlie  argument.  T  bavo  not  tbougrht  it  otHx^s-tary 
further  to  inveatlffate  It. 
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It  must  be  remembered  also,  as  has  been  al- 
ready stated,  that  not  only  was  there  a  codS- 
dent  expectation  eDtertained  by  the  other  States, 
that  North  Carolina  and  Ocnrgia  would  com- 
plete the  plan  already  so  far  executed  by  New 
York,  Virginia,  Massachusetts,  Connecticut, 
and  South  Carolina,  but  that  the  opinion  was 
in  no  small  degree  prevalent,  that  the  just  title 
to  this  "  back  country,"  as  it  was  termed,  had 
vested  in  the  United  States  by  the  Treaty  of 
Peace,  and  could  not  rightfully  be  claimed  by 
any  individual  Slate. 

There  is  another  consideration  applicable  to 
this  part  of  the  subject,  and  entitled,  in  my 
Judgment,  to  great  weight. 

The  Congress  of  the  Confederation  had  as- 
sumed the  power  not  only  to  dispose  of  the 
lands  ceded,  but  to  institute  governments  and 
make  laws  for  thtir  inhabitants.  In  other 
words,  they  had  proceeded  to  act  under  the 
cession,  which,  as  we  liave  seen,  was  as  well 
of  the  Jurisdiction  as  of  the  soil.  This  Ordi- 
nance was  passed  on  the  18th  of  July,  1787.  The 
Convention  for  framing  the  Constitution  was 
then  in  session  at  Philadelphia.  The  proof  is 
direct  and  decisive,  that  it  was  known  to  the 
Convention.'  It  is  equally  clear  that  it  was 
admitted  and  understood  not  to  be  within  the 
le^limate  powers  of  the  Confederation  to  pass 
this  Ordinance.  Jefferson's  Works,  Vol.  IX., 
pp.  SiSl,  si7«;  Federalist,  Nos.  38,  48. 

The  importance  of  conferring  on  the  new  gov- 
ernment regular  powers  commensurate  with 
the  objects  to  be  attained,  and  thus  avoiding 
the  alternative  uf  a  failure  to  execute  the  trust 
assumed  by  the  acceptance  of  the  cessions  made 
and  expected,  or  its  execution  by  usurpation, 
could  scarcely  fail  to  be  perceived.  That  it 
was  in  fact  perceived,  is  clearly  shown  by  the 
Federalist  (No.  88),  where  this  very  argument 
is  made  use  of  in  commendation  of  the  Consti- 
tution. Keeping  these  facts  in  view,  it  may 
confldeiitly  be  asserted ,that  there  is  very  strong 
reason  to  believe,  before  we  examine  the  Con- 
stitution itself,  that  the  necessitjr  for  a  compe- 
tent grant  of  power  to  hold,  dispose  of,  and 
govern  territory,  ceded  and  expected  to  be 
ceded,  could  not  have  escaped  the  attention  of 
those  who  framed  or  adopted  the  Constitution ; 
and  that  if  it  did  not  escape  their  attention,  it 
could  not  fail  to  be  adequately  provided  for. 

Any  other  conclusion  would  involve  the  as- 
sumption that  a  subject  of  the  gravest  national 
concern,  respecting  which  the  small  States  felt 
so  much  Jealousy  that  it  had  been  almost  an 
insurmountable  obstacle  to  the  formation  of  the 
Confederation,  and  as  to  which  all  the  States 
had  deep  pecuniary  and  political  interests,  and 
which  had  been  so  recently  and  constantly 
agitated,  was  nevertheless  overlooked ;  or  that 
such  a  subject  was  not  overlooked,  but  design- 
edly left  unprovided  for,  though  it  was  mani- 
festly a  subject  of  common  concern,  which 
bolonged  to  the  care  of  the  Oeneral  Oovera- 
ment,  and  adequate  provision  for  which  could 
not  fail  to  be  deemed  necessary  and  proper. 

The  admission  of  new  Slates,  to  be  framed 
out  of  the  ceded  territory,  early  attracted  the 

,  1.— It  was  published  in  a  newspaper  at  Pbiladel- 
pbia,  in  May.  and  a  copy  of  it  was  sent  by  R.  H. 
Lee  to  Gen.  MTasblnsTton,  on  the  15th  of  July.  See 
p.  «ei,  Oor.  of  Am.  Rev.,  Vol.  IV.,  and  Wrlllngs  of 
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attention  of  the  Convention.  Among  the  reso- 
lutions introduced  by  Mr.  Randolph,  on  the 
39th  of  May,  was  one  on  this  subject  (Res.  No. 
10,  5  Elliot,  128),  which,  having  been  affirmed 
in  Committee  of  the  Whole,  on  the  5th  of 
June  (5  Elliott,  156).  and  reported  to  the  Con- 
vention on  the  13th  of  June  (5  Elliot,  190),  was 
referred  to  the  Committee  of  Detail,  to  prepare 
the  Constitution,  on  the  26th  of  July.  (5  Elliot, 
376.)  This  committee  reported  an  article  for 
the  admission  of  new  States  "lawfully  consti- 
tituted  or  established."  Nothing  was  said  con- 
cerning the  power  of  Congress  to  prepare  or 
form  such  States.  This  omission  struck  Mr. 
Madison,  who,  on  the  18th  of  August  (5  Elliot, 
439),  moved  for  the  insertion  of  power  to  dis- 

Cof  the  unappropriated  lands  of  the  United 
98,  and  to  Institute  temporary  governments 
for  new  Slates  arising  therein. 

On  the  29th  of  August  (5  Elliot,  492),  the 
report  of  the  committee  was  taken  up, and  after 
debate,  which  exhibited  great  diversity  of 
views  concerning  the  proper  mode  of  providing 
for  the  subject,  arising  out  of  the  supposed 
diversify  of  interests  of  the  large  and  small 
States,  and  between  those  which  had  and  those 
which  has  not  unsettled  terrritory ,  but  no  differ- 
ence of  opinion  respecting  the  propriety  and 
necessity  of  some  adequate  provision  for  the 
subject.  Gouverneur  Morris  moved  the  clause 
as  it  stands  in  the  Constitution.  This  met  with 
general  approbation,  and  was  at  once  adopted. 
The  whole  section  is  as  follows: 

"New  States  may  be  admitted  by  the  Con- 
gress into  this  Union ;  but  no  new  State  shall  be 
formed  or  erected  within  the  jurisdiction  of 
any  other  State,  nor  any  State  be  formed  by 
the  junction  of  two  or  more  Slates,  or  parts  of 
States,  without  the  consent  of  the  Legislatures 
of  the  States  concerned,  as  well  as  of  (Congress. 

The  Congress  shall  have  power  to  dispose 
of.  and  make  all  needful  rules  and  regulations 
respecting  the  territory  or  other  ptoperty  be- 
longing to  the  United  States;  and  nothing  in 
this  Constitution  shall  be  so  construed  as  to 
prejudice  any  claims  of  the  United  Stales  or 
any  particular  State." 

That  Congress  lias  some  power  to  institute 
temporarv  govenments  over  the  Territory,  I 
believe  all  agree;  and,  if  it  be  admitted  that 
the  necessity  of  some  power  to  govern  the  Terri- 
tory of  the  United  States  could  not  and 
did  not  escape  the  attention  of  the  Convention 
and  the  people,  and  the  necessity  is  so  great 
that,  in  the  absence  of  any  express  grant,  it  is 
strong  enough  to  raise  an  implication  of  the 
existence  of  that  power,  it  would  seem  to 
follow  that  it  is  also  strong  enough  to  afford 
material  aid  In  construing  an  express  grant  of 
power  respecting  that  Tenitory;  and  that  they 
who  maintain  the  existence  of  the  power,  with- 
out finding  any  words  at  all  in  which  it  is  con- 
veyed, should  be  willing  to  receive  a  reasonable 
interpretation  of  language  of  the  Constitution, 
manifestly  intended  to  relate  to  the  Territory, 
and  to  convey  to  Congress  some  authority  con- 
cerning it. 

It  would  seem,  also,  that  when  we  find  the 
subject  matter  of  the  growth  and  formation 
and  admission  of  new  States,  and  the  disposal 
of  the  Territory  for  these  ends,  were  under  con- 
sideration, and  that  some  provioion  therefor 
was  expressly  made,  it  is  improbable  that  it 
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vould  be,  in  its  terms,  a  grossly  inadequate 
provision ;  and  that  an  iDdispensaDly  necessary 
power  to  institute  temporary  governments,  and 
to  legislate  for  the  inhabitants  of  the  Territory, 
was  passed  silently  by,  and  left  to  be  deduced 
from  the  necessity  of  the  case. 

In  the  argijment  at  the  bar,  great  attention 
has  been  paid  to  the  meaning  of  the  word 
"territory.' 

Ordinarily,  when  the  territory  of  a  sovereign 
power  is  spoken  of,  it  refers  to  that  tract  of 
country  which  is  under  the  political  jurisdic- 
tion of  that  Boverei^  power.  Thus  Chitf 
Juntiee  Marshall  (in  United  State*  v.  Betant,  8 
Wheat.,  386)  says:  "What,  then,  is  the  extent 
of  jurisdiction  which  a  State  possesses?  We 
answer,  without  hesitation,  the  jurisdiction  of 
a  State  is  co-extensive  with  its  territory."  Ex- 
amples might  easily  be  multiplied  of  this  use 
of  the  word,  but  they  are  unnecessary,  because 
it  is  familiar.  But  U»e  word  "territory"  is  not 
used  in  this  broad  and  general  sense  in  this 
clause  of  the  Constitution. 

Atthe  timeof  the  adoption  of  the  Constitu- 
tion, the  United  States  held  a  great  tract  of 
country  northwest  of  the  Ohio ;  another  tract, 
then  of  unknown  extent,  ceded  by  South  Caro- 
lina; and  a  confident  expectation  was  then  en- 
tertained, and  afterwards  realized,  that  they 
then  were  or  would  liecome  the  owners  of 
other  great  tracts,  claimed  by  North  Carolina 
and  Qeorgia.  These  ceded  tracts  lay  within  the 
limits  of  the  United  States,  and  out  of  the  limits 
of  any  particular  State;  and  the  cessions  em- 
braced the  civil  and  political  jurisdiction,  and 
so  much  of  the  soil  as  bad  not  previously  been 
griinled  to  individuals. 

These  words,  "territory  belonging  to  the 
United  States,"were  not  used  in  the  Constitution 
to  describe  an  abstraction,  but  to  identify  and 
apply  to  these  actual  subjects,  matter  then  ex- 
isting and  belonging  to  the  United  States,  and 
other  similiar  subjerts  which  might  afterwards 
be  acquired ;  and  this  being  so.  all  the  essentia! 
qualities  and  incidents  attending  such  actual 
subjects  are  embraced  within  the  words  "terri- 
t«)ry  belonging  to  the  United  States,"as  fully  as 
if  each  of  those  essential  qualities  and  incidents 
had  been  speciBcally  described. 

I  say,  the  essential  qualities  and  incidents. 
But  in  determining  what  were  the  essential 
qualities  and  incidents  of  the  subject  with 
which  they  were  dealing,  we  must  take  into 
consideration  not  only  all  the  particular  facts 
which  were  immediately  before  them,  but  the 
great  consideration,  ever  present  to  the  minds 
of  those  who  framed  and  adopted  the  Consti 
tulion,  that  they  were  making  a  frame  of  gov- 
ernment for  the  people  of  the  United  Statesand 
their  posterity,  under  which  they  hoped  the 
United  States  might  be,  what  they  have  now 
liecome,  a  great  and  powerful  nation,  possessing 
the  power  to  make  war  and  to  conclude  treat- 
ies, and  thus  to  acquire  territory.  See  Sere  v. 
Pilot.  6  Cranch.  836;  Am.  Int.  Co.  v.  Canter, 
1  Pet.,  543.  With  these  in  view,  I  turn  to  ex- 
amine the  clause  ot  the  article  now  in  ques- 
tion. 

It  is  said  this  provision  has  no  application  to 
any  territory  save  that  then  belonging  to  the 
United  .■^tale8.  I  have  already  shown  that, 
when  the  Constitution  was  framed,  a  confident 
expectation  was  entertained,  which  was  speedily 
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iea1ized,that  North  Carolina  and  Qeorgia  would 
cede  their  claims  to  that  great  Territory  which 
lay  west  of  those  States.  No  doubt  has  been 
suggested  that  the  first  clause  of  this  same  arti- 
cle, which  enabled  Congress  to  admit  new  States, 
refers  to  and  includes  new  States  to  be  formed 
out  of  this  Territory,  expected  to  be  thereafter 
ceded  by  North  Carolina  and  Gkorgia,  as  well 
as  new  States  to  be  formed  out  of  territory 
northwest  of  the  Ohio,  which  then  liad  been 
ceded  by  Virginia.  It  must  have  been  seen, 
therefore,  that  the  same  necessity  would  exist 
for  an  authority  to  dispose  of  and  make  all 
needful  regulations  respecting  this  Territory, 
when  ceded,  as  existed  for  alike  authority  re> 
specting  territory  which  had  been  ceded. 

No  reason  has  been  suggested  why  any  re- 
luctance should  have  been  felt,  by  the  framers 
of  the  Constitution,  to  apply  this  provision  to 
all  the  territory  which  might  belong  to  the 
United  States,  or  why  any  distinction  should 
have  been  made,  founded  on  the  accidental 
circumstance  of  the  dates  of  the  cessions;  a 
circumstance  in  no  way  material  as  respects  the 
necessity  for  rules  and  regulations,  or  the  pro- 
priety of  conferring  on  the  Congress  power  to 
make  them.  And  if  we  look  at  the  course  of 
the  debates  in  the  Convention  on  this  article. 
we  shall  find  that  the  then  unceded  lands,  so 
far  from  having  been  left  out  of  view  in  adopt- 
ing this  article,  constituted,  in  the  minds  of 
members,  a  subject  of  even  parainount  impor- 
tance. 

Again;  in  what  an  extraordinary  position 
would  the,limitation  of  this  clause  to  territory 
then  belonging  to  the  United  States,  place  the 
Territorv  which  lay  within  the  chartered  limist 
of  North  Carolina  and  Oeorgia.  The  title  to 
that  Territory  was  then  claimed  by  those  States, 
and  by  the  United  States ;  their  respective  claims 
are  purposely  left  unsettled  by  the  express  words 
of  this  clause;  and  when  cessions  were  made  by 
those  States,  they  were  merely  of  their  claims 
to  this  Territory,  the  United  States  neither  ad- 
mitting nor  deqy  ing  the  validity  of  those  cldnu; 
so  that  it  was  impossible  then,  and  has  ever  since 
remained  impossible.to  know  whether  this  Ter- 
ritory did  or  did  not  then  belong  to  the  United 
States;  and,  consequently,  to  know  whether  it 
was  within  or  without  the  authority  conferred 
by  this  clause,  to  dispose  of  and  make  rules 
and  regulations  respecting  the  territory  of  Uie 
United  Slates.  This  attributes  to  the  eminent 
men  who  acted  on  this  subject  a  want  of  ability 
and  forecast,  or  a  want  of  at  tention  to  the  known 
facts  upon  which  they  were  acting,  in  which  I 
cannot  concur. 

There  is  not,  in  my  judgment,  any^ing  in 
the  language,  the  history,  or  the  subject  matter 
of  this  article,  which  restricts  its  operation  to 
territory  owned  by  the  United  States  when  the 
Constitution  was  adopted. 

But  it  is  also  insisted  that  provisions  of  the 
Constitution  respecting  territory  belonging  to 
the  United  Stales  do  not  apply  to  territory  ac- 
quired by  treaty  from  a  foreign  nation.  This 
objection  must  rest  upon  the  position  that  the 
Constitution  did  not  authorize  the  Federal 
Government  to  acquire  foreign  territonr,  and 
consequently  has  made  no  provision  for  ibb 
government  when  acquired;  or,  ^hat  Uiough 
the  acquisition  of  foreign  territory  was  contem- 
plated by  the  Constitution,  its  provisions  con- 
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cerning  the  admission  of  new  States,  and  the 
malting  of  all  needful  rules  and  regulations  re- 
specting territory  belonging  to  the  United 
States,  were  not  designed  to  be  applicable  to 
territory  acquired  from  foreign  nations. 

It  is  undoubtedly  true,  that  at  the  date  of  the 
Treaty  of  1803,  between  the  United  States  and 
France,  for  the  cession  of  Louisiana,  it  was 
made  a  question,  whether  the  Constitution  bad 
conferred  on  the  Executive  Department  of  the 
Govern  ment  of  the  United  States  power  to  ac- 
quire foreign  territory  by  a  treaty. 

There  is  evidence  that  very  grave  doubts  were 
then  entertained  concerning  the  existence  of 
this  power.  But  that  there  was  then  a  settled 
opinion  in  the  executive  and  legislative  branches 
of  the  government,  that  this  power  did  not  ex- 
ist, cannot  be  admitted,  without  at  the  same 
time  imputing  to  those  who  negotiated  and  rat- 
ified the  Treaty,and  passed  the  laws  necessary  to 
carry  it  into  execution,  a  deliberate  and  known 
violation  of  their  oaths  to  support  the  Constitu- 
tion; and  whatever  doubts  may  then  have  ex- 
isted, the  question  must  now  be  tatcen  to  have 
been  settled.  Four  distinct  acquisitions  of  for- 
eign territory  have  been  made  by  as  many 
different  treaties,  under  as  many  different  ad- 
ministrations. Six  States,  formed  on  such  ter- 
ritory, are  now  in  the  Union.  Every  branch 
of  this  government,  during  a  period  of  more 
than  fifty  years,  has  participated  in  these  trans- 
actions. To  question  their  validity  now,  is  vain. 
As  was  said  by  Mr.  Chi^Juttiee  Marshall,  in 
The  American  Inntranee  Company  v.  Canter,  1 
Pet.,  643,  "the  Constitution  confers  absolutely 
on  the  government  of  the  Union  the  powers  of 
making  war  and  of  making  treaties;  conse- 
quently, that  government  posseses  the  power 
of  acquiring  territory,  either  by  conquest  or 
treaty."  See  Sere  v.  POot,  6  Crsnch,  336.  And 
I  ado,  it  also  possesses  the  power  of  governing 
it,  when  acquired,  not  by  resorting  to  supposi- 
titious powers,  nowhere  found  described  in  the 
Constitution,  but  expressly  granted  in  the  au- 
thority to  make  all  neiedful  rules  and  regulations 
respecting  the  Territory  of  the  United  States. 

There  was  to  be  estaolished  by  the  Constitu- 
tion a  frame  of  government,  under  which  the 
people  of  the  United  States  and  their  posterity 
were  to  continue  indefinitely.  To  take  one  of 
its  provisions,  the  language  of  which  is  broad 
enough  to  extend  throughout  the  existence  of 
the  go\emment,  and  embrace  all  territory  be- 
longing to  the  United  States  throughout  all 
time,  and  the  purposes  and  objects  of  which 
apply  to  all  Territory  of  the  United  States, 
and  narrow  it  down  to  territory  belonging  to 
the  United  Slates  when  the  Constitution  was 
framed,  while  at  the  same  time  it  is  admitted 
that  the  Constitution  contemplated  and  author- 
ized the  acquisition,  from  time  to  time,  of  other 
and  foreign  territory,  seems  to  me  to  be  an  in- 
terpretation as  inconsistent  with  the  nature  and 
purposes  of  the  instrument,  as  it  is  with  its  lan- 
guage, and  I  can  have  no  hesitation  in  reject- 
ing it. 

1  construe  this  clause,  therefore,  as  if  it  had 
read.  Congress  shall  have  power  to  make  all 
needful  rules  and  regulations  respecting  those 
tracts  of  country,  out  of  the  limits  of  the  sev- 
eral States,  which  the  United  States  have  ac- 
quired, or  may  hereafter  acquire,  by  cessions, 
as  well  of  the  jurisdiction  as  of  the  soil,  so  far 
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as  the  soil  may  be  the  property  of  the  party 
making  the  cession,  at  the  time  of  making  it 

It  has  been  urged  that  the  words  "  rules  and 
regulations  "  are  not  appropriate  terms  in  which 
to  convey  authority  to  make  laws  for  the  gov- 
ernment of  the  Territory. 

But  it  must  be  remembered  that  this  Is  a 
grant  of  power  to  the  Congress — that  it  is,  there- 
fore, necessarily  a  grant  of  power  to  legislate — 
and  certainly,  rules  and  regulations  respecting 
a  particular  subject,  made  by  the  legislative 
power  of  a  country,  can  be  nothing  but  laws. 
Nor  do  the  particular  terms  employed,  in  my 
iudgment,  tend  in  any  degree  to  restrict  this 
legislative  power.  Power  granted  to  a 
Le^slature  to  make  all  needful  rules  and  regu- 
lation!) respecting  the  Territory,  is  a  power  to 
pass  all  needful  laws  respecting  it. 

The  word  regulate,  or  regulation,  is  several 
times  used  in  the  Constitution.  It  is  used  in 
the  4th  section  of  the  let  ariicle  to  describe 
those  laws  of  the  States  which  prescribe  the 
times,  places,  and  manner.of  choosing  Senators 
and  Representatives;  in  the  2d  section  of 
the  4th  article,  to  designate  the  legislative 
action  of  a  State  on  the  subject  of  fugitives 
from  service,  having  a  very  close  relation  to  the 
matter  of  our  present  iaquiry;  in  the  2d 
section  of  the  3d  article,  to  empower  Con- 
gress to  fix  the  extent  of  the  appellate  jurisdic- 
tion of  this  court;  and,  finally,  in  the  8th  sec- 
tion of  the  Ist  article  in  the  words,  "  Congress 
shall  have  have  power  to  regulate  commerce." 

It  is  unnecessary  to  describe  the  body  of  leg- 
islation which  has  been  enacted  under  this 
Ct  of  power;  its  variety  and  extent  are  well 
vn.  But  it  may  be  mentioned,  in  passing, 
that  under  this  power  to  regulate  commerce. 
Congress  has  enacted  a  great  system  of  munici- 
pal laws,  and  extended  it  over  the  vessels  and 
crews  of  the  United  States  on  the  high  seas  and 
in  foreign  ports,  and  even  over  citizens  of  the 
United  States  resident  in  China;  and  has  estab- 
lished judicatures,  with  power  to  inflict  even 
capital  punishment  within  that  country. 

If,  then,  this  clause  does  contain  a  power  to 
legislate  respecting  the  Territory,  what  are  the 
limits  of  that  power? 

To  this  I  answer,  that,  in  common  with  all 
the  other  legislative  powers  of  Congress,  it  finds 
limits  in  the  express  prohibitions  on  Congress 
not  to  do  certain  thin^;  that,  in  the  exercise  of 
the  legislative  power.  Congress  cannot  pass  an 
tx  pott  facto  law  or  bill  of  attainder;  and  so  in 
respect  to  each  of  the  other  prohibitions  con- 
tained in  the  Constitution. 

Besides  this,  the  rules  and  regulations  must 
be  needful.  But  undoubtedly  the  question 
whether  a  particular  or  regulation  be  needful, 
must  be  finally  determined  by  Congress  itself. 
Whether  a  law  be  needful,  is  a  legislative  or 
political,  not  a  judicial,  question.  Whatever 
Congress  deems  needful,  is  so,  under  the  grant 
of  power. 

Nor  am  I  aware  that  it  has  ever  been  questioned 
that  laws  providing  for  the  temporary  govern- 
ment of  the  settlers  on  the  public  lands  are 
needful,  not  only  to  prepare  them  for  admis- 
sion to  the  Union  as  States,  but  even  to  enable 
the  United  States  to  dispose  of  the  lands.    > 

Without  government  and  social  order  there 
can  be  no  property;  for  without  law,  its  owner- 
ship, its  use  and  the  power  of  disposing  of  it, 
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cease  to  exist,  in  tbe  sense  in  which  those 
words  are  used  and  understood  in  all  dviliaed 
States. 

Since,  then,  this  power  was  manifestly  con- 
ferred to  enable  the  United  States  to  dispose 
of  its  public  lands  to  settlers,  and  to  admit 
them  into  the  Union  as  States,  when  in  the 
judgment  of  Congress  they  should  be  fitted 
therefor,  since  these  were  the  needs  provided 
for,  since  it  is  confessed  that  Government  is  in- 
dispensable to  provide  for  those  needs,  and  the 
power  is,  to  make  all  ueedful  rules  and  regula- 
tions resptectiag  the  Territory,  I  cannot  doubt 
that  this  is  a  power  to  govern  the  inhabitants 
of  the  Territory,  by  such  laws  as  Congress 
deems  needful,  until  they  obtfdn  admission  as 
States. 

Whether  they  should  be  thus  governed  sole- 
ly by  laws  enacted  by  Congress,  or  partly  by 
laws  enacted  by  legislative  power  conferred  by 
Congress,  is  one  of  those  questions  which  de- 
pend un  the  judgment  of  Congress — a  question 
which  of  these  is  needful. 

But  it  is  insisted,  that  whatever  other  powers 
Congress  may  have  respecting  the  Territory  of 
the  United  States,  tbe  subject  of  negro  slavery 
forms  an  exception. 

The  Constitution  declares  that  Congress  shall 
have  power  to  make  "all  needful  rules  and  reg- 
ulations "  respecting  the  Territory  belonging  to 
the  United  Slates. 

The  assertion  is,  though  the  Constitution  says 
all,  it  does  not  mean  all — ^though  it  says  all, 
without  qualification,  it  means  all  exce|rt  such 
as  allow  or  prohibit  slavery.  It  cannot  be 
doubted  that  it  is  incumbent  on  those  who 
would  thus  introduce  an  exception  not  found 
in  the  language  of  the  instrument,  to  exhibit 
some  solid  ana  satisfactory  reason,  drawn  from 
the  subject  matter  or  tbe  purposes  and  objects 
of  the  clause,  the  context,  or  from  other  pro- 
visions of  the  Constitution,  showing  that  the 
words  employed  in  this  clause  are  not  to  be  un- 
derstood, according  to  their  clear,  plain,  and 
natural  signification. 

The  subject  matter  is  the  Territory  of  the 
United  States  out  of  the  limits  of  every  State, 
and  consequently  under  the  exclusive  power 
of  the  people  of  the  United  States.  Their  will 
respecting  it,  manifested  in  the  Constitution, 
can  be  subject  to  no  restriction.  The  purposes 
and  objects  of  the  clause  were  the  enactment  of 
laws  concerning  the  disposal  of  the  public  lands, 
and  the  temporary  government  of  the  settlers 
thereon,  until  new  States  should  be  formed.  It 
will  not  be  questioned  that,  when  the  Constitu- 
tion of  the  United  States  was  framed  and 
adopted,  the  allowance  and  the  prohibition  of 
negro  slavery  were  recognized  subjects  of  mu- 
nicipal legislation;  every  State  had  in  some 
measure  acted  thereon ;  and  the  only  legislative 
Act  concerning  the  Territory —the  Ordinance  of 
1787,  which  had  then  so  recently  been  passed — 
contained  a  prohibition  of  slavery.  The  pur- 
pose and  object  of  the  clause  being  to  enable 
Congress  to  provide  a  body  of  municipal  law 
for  the  government  of  the  settlers,  the  allow- 
ance or  the  prohibition  of  slavery  comes  within 
the  known  and  recognized  scope  of  that  pur- 
pose and  object. 

There  is  nothing  in  the  context  which  quali- 
fies the  grant  of  power.  The  regulations  must 
be  "  respecting  the  Territory."  An  eiuu^ment 
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that  slavery  may  or  may  not  exist  there,  is  » 
regulation  respecting  the  Territory.  Regulations 
must  be  needful ;  but  it  is  necessarily  left  to  the 
legislative  discretion  to  determine  whether  a 
law  be  needful.  Xo  other  clause  of  the  Con- 
stitution has  been  referred  to  at  liie  bar,  or  has 
been  seen  by  me,  which  impoees  any  restriction 
or  makes  any  exception  concerning  the  power 
•f  Congress  to  allow  or  prohibit  slavery  in  the 
territory  belonging  to  the  United  States. 

A  practical  construction,  nearly  contempora- 
neous with  the  adoption  of  the  Constitution, 
and  continued  by  repeated  instances  through  a 
long  series  of  years,  mav  always  influence,  and 
in  doubtful  cases  should  determine,  the  Judi- 
cial mind,  on  a  question  of  the  interpretation  of 
the  Constitution.  Stuart  v.  Laird,  1  Cranch, 
299:  Martin  v.  EurUer,  1  Wheat,  804;  Cohmt 
V.  Virginia,  6  Wheat.,  364;  Pngg  v.  Penntgl- 
vania,  16  Pet.,  621;  Uool^  v.  JRn-t  Warden*, 
12  How.,  815. 

In  this  view,  I  proceed  briefly  to  examine 
the  practical  construction  placed  on  the  clause 
now  in  question,  so  far  as  it  respects  the  inclu- 
sion therein  of  power  to  permit  or  proliibit 
slavery  in  the  Territories. 

It  bias  already  been  stated,  that  after  the  Gov- 
ernment of  the  United  States  was  organized 
under  the  Constitution,  tbe  temporary  govern- 
ment of  the  Territory  northwest  of  the  River 
Ohio  could  no  longer  exist,  save  under  the  pow- 
ers conferred  on  Congress  by  the  Constitution. 
Whatever  legislative,  judicial,  or  executive  au- 
thority should  be  exercised  therein  could  be 
derived  only  from  the  people  of  tiie  United 
States  under  the  Constitution.  And,  accord- 
ingly, an  Act  was  passed  on  the  7th  day  of  Au- 
gust, 1789  (1  Stat,  at  L.,  50),  which  recites: 
"  Whereas,  in  order  that  tiie  Ordinance  of  the 
United  States  in  Congress  assembled,  for  the 
government  of  the  Territory  northwest  of  the 
River  Ohio,  may  continue  to  have  full  effect, 
it  is  required  that  certain  provisions  should  lie 
made,  so  as  to  adapt  the  same  to  the  present 
Constitution  of  the  United  States."  It  then 
provides  for  the  appointment  by  the  President 
of  all  officers,  who,  by  force  of  the  Ordinance, 
were  to  have  been  appointed  by  the  Congress 
of  the  Confederation,  and  their  commission  in 
the  manner  required  by  the  Constitution;  and 
empowers  the  Secretary  of  the  Territory  to  exer- 
cise the  powers  of  tbe  Governor  in  case  of  the 
death  or  necessary  absence  of  the  latter. 

Here  is  an  explicit  declaration  of  the  will  of 
the  first  Congress,  of  which  fourteen  members, 
including  Mr.  Madison,  had  been  members  of 
tbe  Convention  which  framed  the  Constitution, 
that  the  Ordinance,  one  article  of  which  pro- 
hibited slavery,  "should  continue  to  have  good 
effect."  Gen.  Washington,  who  signed  this 
bill,  as  Pre«ident,  was  the  President  ot  tliat 
Convention. 

It  does  not  appear  to  me  to  be  important,  in 
this  connection,  that  that  clause  in  the  Ordi- 
nance which  prohibited  slavery  waa  one  of  a 
series  of  articles  of  what  is  therein  termed  a 
compact.  The  Congress  of  the  Confederation 
had  no  power  to  make  sudi  a  compact,  nor  to 
act  at  all  on  tbe  subject;  and  after  what  had 
been  so  recently  said  by  Mr.  Madison  on  this 
subject,  in  the  thirty-eighth  number  of  the 
Federalist,  I  cannot  suppose  that  he,  or  any 
others  who  voted  for  Uus  bill,  attributed  any 
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intrindc  effect  to  what  was  denominated  in  the 
Ordinance  a  compact  between  "the  orignal 
States  and  the  people  and  States  in  the  new 
territory;"  there  being  no  new  States  then  in 
existence  in  the  Territory,  with  whom  a  com- 
pact could  be  made,  and  the  few  scattered  in- 
habitants, unorganized  into  a  political  body, 
not  being  capable  of  becoming  a  party  to  a 
treatT,  even  if  the  Congress  of  the  Confederation 
had  had  power  to  make  one  touching  the  gov- 
ernment of  that  Territory. 

I  consider  the  passage  of  this  law  to  have 
been  an  assertion  by  the  first  Congress  of  the 
power  of  the  United  States  to  prohibit  slavery 
within  this 'part  of  the  Territory  of  the  United 
States ;  for  it  clearly  shows  that  slavery  was  there 
after  to  be  prohibited  there,  and  it  could  be  pro- 
hibited only  by  an  exertion  of  the  power  of  the 
United  States,  under  the  Constitution ;  no  other 
power  being  capable  of  opperating  within  that 
Territory  after  the  Constitutton  took  effect. 

On  the  3d  of  April,  1790  (1  Stat,  at  L., 
106),  the  first  Congress  passed  an  Act  accept 
ing  a  deed  of  cession  by  North  Carolina  of  that 
Territory  afterwards  erected  into  the  State  of 
Tennessee.  The  fourth  express  condition  con- 
tained in  this  deed  of  cession,  after  providing 
that  the  inhabitants  of  the  Territory  shall  be 
temporarily  governed  in  the  same  manner  as 
those  beyond  the  Ohio,  is  followed  by  these 
words:  "Provided,  always,  that  no  regulations 
made  or  to  be  made  by  Congreas  shall  tend  to 
emancipate  slaves." 

This  provision  shows  that  it  was  then  under- 
stood Congress  might  make  a  regulation  pro- 
hibiting slavery,  and  that  Congress  might  also 
allow  itto  contmue  to  exist  in  the  Territory;  and 
accordingly,  when  a  few  days  later,  Congress 
passed  the  Act  of  May  20th,  1790  (1  Stat,  at 
L.,  188).  for  the  government  of  the  Territory 
south  of  the  River  Ohio,  it  provided,  "and  the 
government  of  the  Territory  south  of  the  Ohio 
shall  be  similar  to  that  now  exercised  in  the 
Territory  northwest  of  the  Ohio,  except  so  far 
as  is  otherwise  provided  in  the  conditions  ex- 
pressed in  an  Act  of  Congress  of  the  present 
session,  entitled  'An  Act  to  accept  a  ce4ion  of 
the  claims  of  the  State  of  North  Carolina  to  a 
certain  district  of  western  territory.'"  Under 
the  government  thus  established,  slavery  existed 
until  the  Territory  became  the  State  of  Ten- 
nessee. • 

On  the  7th  of  April,  1798  (1  Stat,  at  L..  649), 
an  Act  was  passed  to  establish  a  government 
in  the  Missippi  Territory  in  all  respects  like 
that  exercised  in  the  Territorv  northwest  of  the 
Ohio,  "excepting  and  excluding  the  last  article 
of  the  Ordwance  made  for  the  gorernment 
thereof  by  the  late  Congress  on  the  18tb  day  of 
July,  1787."  When  the  limite  of  this  Territory 
had  been  amicably  settled  with  Georgia,  and 
the  latter  ceded  all  its  claim  thereto,  it  was  one 
stipulation  in  the  compact  of  cession,  that  the 
Ordinance  of  July  18th,  1787,  "shall  in  all  its 
parts  extend  to  the  Territory  contained  in  the 
present  Act  of  Cession ,  that  ariiclo  only  excepted 
which  forbids  slavery."  The  government  of 
this  Territory  was  suteequently  established  and 
organised  under  the  Act  of  May  10th,  1800;  but 
so  much  of  the  Ordinance  as  prohibited  slavery 
was  not  put  in  operation  there. 

Without  goin^  minutely  into  the  details  of 
each  case,  I  will  now  give  reference  to  two 
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classes  of  Acts,  in  one  of  which  Congress  has 
extended  the  Ordinance  of  1787,  including  the 
article  prohibiting  slavery,  over  different  Terri- 
tories, and  thus  exerted  its  power  to  prohibit  it: 
in  the  other,  Congress  has  erected  governments 
over  Territories  acquired  from  France  and 
Spain,  in  which  slavery  already  existed,  but 
refused  to  apply  to  them  that  part  of  the  gov- 
ernment under  the  Ordinance  which  excluded 
slavery. 

Of  the  first  class  are  the  Act  of  May  7th, 
1800(2  Stat,  at  L.,  58),  for  the  government  of 
the  Indiana  Territory;  the  Act  of  Jan.  lltb, 
1805  (2  Stat,  at  L.,  809),  for  the  govemmpntof 
Michigan  Territory;  the  Act  of  May  8d,  1809, 
(2  Stat,  at  L.,  514),  for  the  government  of  the 
Illinois  Territory;  the  Act  of  April  20th,  1836 
(5  Stat,  at  L.,  10),  for  the  government  of  the 
Territory  of  Wisconsin ;  the  Act  of  June  12th, 
1888,  for  the  government  of  the  Territory  of 
Iowa;  the  Act  of  Aug.  14th,  1848,  for  the  gov 
ernment  of  the  Territory  of  Oregon.  To  these 
instances  should  be  added  the  Act  of  March  6th, 
1820  (8  Stat,  at  L.,  648),  prohibitine  slavery  In 
theTerritorv  acquired  from  France,Delng north- 
west of  Missouri,  and  north  of  thirty-six  de- 
grees tbiriy  minutes  north  latitude. 

Of  the  second  class,  in  which  Congress  re- 
fused to  interfere  with  slavery  already  existing 
under  the  municipal  law  of  France  or  Spain, 
and  established  governments  by  which  slavery 
was  recognized  and  allowed,  are:  the  Act  of 
March  26th,  1804  (2  Stat,  at  L.,  28«),  for  the 
government  of  Louisiana;  the  Act  of  March  2d, 
1805  (2  Stat  at  L.,  822),  for  the  government  of 
the  Territory  of  Orleans;  the  Act  of  June  4lh. 
1812  (2  Stat,  at  L.,  748),  for  the  government  of 
the  Missouri  Territory;  the  Act  of  March  80ih, 
1822  (8  Stat,  at  L..  654),  for  the  government  of 
the  Territory  of  Florida.  Here  are  eight  dis- 
tinct instances,  beginning  with  the  first  Con- 
gress, and  coming  down  to  the  year  18^^,  in 
which  Congress  has  excluded  slavery  from  the 
Territory  of  the  United  States;  and  six  distinct 
instances  in  which  Congress  organized  govern- 
ments of  Territories  by  which  slavery  was  rec- 
ognized and  continued,  beginning  also  with 
the  first  Congress,  and  coming  down  to  the  year 
1822.  These  Acts  were  severally  signed  by 
seven  Presidents  of  the  United  States,  begin- 
ning With  Qeneral  Washington,  and  coming 
regularly  down  as  far  as  Mr.  John  Qiiincy 
Aduns,  thus  including  all  who  were  in  public 
life  when  the  Constitution  was  adopted. 

If  the  practical  construction  of  the  Constitu- 
tion contemporaneously  with  its  going  into 
effect,  by  men  intimately  acquainted  with  its 
history  from  their  personal  participation  in 
framing  and  adopting  it,  and  continued  by 
them  through  a  long  series  of  Acts  of  the 
gravest  importance,  be  entitled  to  weight  in  the 
Judicial  mind  on  a  question  of  construction,  it 
would  seem  to  be  difficult  to  resist  the  force  of 
the  Acts  above  adverted  to. 

It  appears,  however,  from  what  has  taken 
place  at  the  bar,  that  notwithstanding  the  Inn- 
guage  of  the  Constitution,  and  the  long  line  of 
legislative  and  executive  precedents  under  it, 
three  different  and  opposite  views  are  taken  of 
the  power  of  Congress  respecting  slavery  in 
the  Territories. 

One  is,  that  though  Congress  can  make  a 
regulation  prohibiting  slavery  in  a  Territory, 
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Ihey  cannot  make  a  reflation  allowing  it;  an- 
otlier  is,  that  it  can  neither  be  established  nor 
prohibited  by  Congress,  but  that  the  people  of 
a  Territory,  when  organized  by  Congress,  can 
establish  or  prohibit  slavery;  while  the  third  is, 
that  the  Constitution  itself  secures  to  every 
citizen  who  holds  slaves,  under  the  laws  of  any 
State,  the  indefeasible  right  to  carry  them  into 
any  Territory,  and  there  hold  them  as  property. 

No  particular  clause  of  the  Constitution  has 
been  referred  to  at  the  bar  in  support  of  either 
of  these  views.  The  Urst  seems  to  be  rested  upon 
-  general  considerations  concerning  the  social  and 
moral  evils  of  slavery,  its  relations  to  repub- 
lican governments,  its  inconsistency  with  the 
Declaration  of  Independence  and  with  natural 
right. 

The  second  is  drawn  from  considerations 
equally  general,  concerning  the  right  of  self- 
government,  and  the  nature  of  the  political  in- 
stitutions which  have  been  established  by  the 
people  of  the  United  States. 

While  the  third  is  said  to  rest  upon  the  equal 
right  of  all  citizens  to  go  with  their  property 
upon  the  public  domain,  and  the  inequality  of 
a  regulation  which  would  admit  the  property 
of  some  and  exclude  the  property  of  other  citi- 
zens; and  inasmuch  as  slaves  are  chiefly  held 
by  citizens  of  those  particular  Htatcs  where 
slavery  is  established,  it  is  insisted  that  a  regu- 
lation excluding  slavery  from  a  Territory  oper- 
ates, practically,  to  make  an  unjust  discrimina- 
tion between  citizens  of  different  States,  in  re- 
spect to  their  use  and  enjoyment  of  the  territory 
of  the  United  States. 

With  the  weight  of  either  of  these  consider- 
ations, when  presented  to  Congress  to  influ- 
ence its  action,  this  court  has  no  concern.  One 
or  the  other  may  be  justly  entitled  to  guide  or 
control  the  legislative  judgment  upon  what  is  a 
needful  regiuation.  The  question  here  is, 
whether  they  are  sufflcient  to  authorize  this 
court  to  insert  into  this  clause  of  the  Constitu- 
tion an  exception  of  the  exclusion  or  allowance 
of  slavery,  not  found  therein,  nor  in  any  other 
part  of  that  instrument.  To  engraft  on  any  in- 
strument a  substantive  exception  not  found  in 
it,  must  be  admitted  to  lie  a  matter  attonded 
with  great  difficulty.  And  the  difficulty  in- 
creases with  the  importance  of  the  instrument, 
and  the  magnitude  and  complexity  of  the  inter- 
ests involved  in  its  construction.  To  allow 
this  to  be  done  with  the  Constitution,  upon 
reasons  purely  political,  renders  its  judicial  in- 
terpretation impossible — l)ecause  judicial  tribu- 
nals, as  such,  cannot  decide  upon  political  con- 
siderations. Political  reasons  have  not  the 
requisite  certainty  to  afford  rules  of  juridical 
interpretation.  They  are  different  in  different 
men.  They  are  different  in  the  same  men 
at  different  times.  And  when  a  strict  in- 
terpretation of  the  Constitution,  according 
to  the  fixed  rules  which  govern  the  inter- 
pretation of  Uws,  is  abandoned,  and  the  theo- 
retical opinions  of  individuals  are  allowed  to 
control  its  meaning,  we  have  no  longer  a  Con- 
stitution; we  are  under  the  government  of  in- 
dividual men,  who  for  the  time  being  have 
power  to  declare  what  the  Constitution  is,  ac- 
cording to  their  own  views  of  what  it  ought  to 
mean.  When  such  a  method  of  interpretation 
of  the  Constitution  obtains,  in  place  of  a  repub- 
lican government,  with  limited  and  denned 
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powers,  we  have  a  government  which  is  merely 
an  exponent  of  the  will  of  Congress;  or  what, 
in  my  opinion,  would  not  be  preferable,  an  ex- 
ponent of  the  individual  political  opinions  of 
the  members  of  this  court. 

If  it  can  be  shown  by  anything  in  the  Con- 
stitution itself  that  when  it  confers  on  Congress 
the  power  to  make  all  needful  rules  and  regu- 
lations respecting  the  Tirrltory  belonging  to  the 
United  States,  the  exclusion  or  the  allowance  of 
slavery  was  excepted;  or  if  anything  in  the  his- 
tory of  this  provision  tends  tosbow  toat  such  an 
exception  was  intended  by  those  who  framed  and 
adopted  the  Constitution  to  be  introduced  into 
it,  I  hold  it  to  l)e  my  duty  carefully  to  con- 
sider, and  to  allow  just  weight  tu  such  consider- 
ations in  interpreting  the  positive  text  of  the 
Constitution.  But  where  the  Constitution  has 
said  all  needful  rules  and  regulations,  I  must 
find  something  more  than  theoretical  reasoning 
to  induce  me  to  say  it  did  not  mean  all. 

There  have  l>een  eminent  instances  in  this 
court  closely  analogous  to  this  one,  in  which 
such  an  attempt  to  introduce  an  exception,  not 
found  in  the  Coiutltution  itself,  has  failed  of 
success. 

By  the  8th  section  of  the  1st  article,  Con- 
gress has  the  power  of  exclusive  legislation  in 
all  cases  whatsoever  within  this  district. 

In  the  case  of  Loughborough  v.  Blake,  5 
Wheat.,  834,  the  question  arose,  whether  Con- 
gress has  power  to  impose  direct  taxes  on  per- 
sons and  property  in  this  district.  It  was  in- 
sisted, that  though  the  grant  of  power  was  in 
its  terms  broad  enough  to  include  direct  taxa- 
tion, it  must  be  limited  by  the  principle,  that 
taxation  and  representation  are  insepamble.  It 
would  not  be  easy  to  fix  on  any  political  truth, 
better  established  or  more  frilly  admitted  in  our 
country,  than  that  taxation  and  representation 
must  exist  together.  We  went  into  the  War  of 
the  Revolution  to  assert  it,  and  it  is  incorpo- 
rated as  fundamental  into  all  American  Qovem- 
ments.  But  however  true  and  important  this 
maxim  may  be,  it  is  not  necessarily  of  universal 
application.  It  was  for  the  people  of  the  United 
States,  who  ordained  the  Constitution,  to  de- 
cide whether  it  should  or  should  not  be  per- 
mitted to  operate  within  this  district.  Their  de- 
cision was  embodied  in  the  words  of  the  Con- 
stitution; and  as  that  maintained  no  such  ex- 
ception as  would  permit  the  maxim  to  operate 
in  this  district,  this  court  interpreting  that 
language,  held  that  the  exception  aid  not  exist. 

Again;  the  Constitution  confers  on  Congress 
power  to  regulate  commerce  with  foreign  na 
lions.  Under  this, Congress  passed  an  Act  on  the 
23d  of  December,  lb07,  unlimited  in  duration, 
laying  an  embargo  on  all  ships  and  vessels  in  the 
ports  or  within  the  limits  and  jurisdiction  of 
the  United  States.  No  law  of  the  United  States 
ever  pressed  so  severely  upon  particular  States. 
Though  the  constitutionality  of  the  law  was 
contested  with  an  earnestness  and  zeal  propor- 
tioned to  the  ruinous  effects  which  were  felt 
from  it,  and  though,  as  Mr.  CliiefJtutke  Mar- 
shall has  said  (9  Wheat.,  192),  "a  want  of 
acttieness  in  discovering  objections  to  a  meas- 
ure to  which  they  felt  the  most  deep-rooted 
hostility  will  not  be  imputed  to  those  who  were 
arrayed  in  o^fposition  to  this,"  I  am  not  aware 
that  the  fact  that  it  prohibited  the  use  of  a  par- 
ticulac  species  of  property,  belonging  almost 
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exclnsively  to  citizens  of  a  few  States,  and  this 
indetlDitely,  was  ever  supposed  to  show  that  it 
was  uDConsiitutiooal.  Something  much  more 
stringent,  as  a  ground  of  legal  judgment,  was 
relied  on — that  the  power  to  r^^ulate  commerce 
did  not  include  the  power  to  annihilate  com- 
merce. 

But  the  decision  was,  that  under  the  power 
to  regulate  commerce,  the  power  of  Congress 
over  the  subject  was  restricted  only  by  those 
exceptions  and  limitations  contained  in  the 
Constitution ;  and  as  neither  the  cLiuse  in  ques- 
tion, which  was  a  general  grant  of  power  to  reg- 
ulate commerce,  nor  any  other  clause  of  the 
Constitution,  imposed  any  restrictions  as  to  the 
duration  of  an  embargo,  an  unlimited  prohi 
bition  of  the  use  of  the  shipping  of  thecountrpr 
was  within  the  power  of  Congress.  On  this 
subject,  Mr.  JunUee  Daniel,  speaking  for  the 
court  in  the  case  of  U.  8.  v.  Marigold.  9  Flow., 
660,  says:  "Congress  are,  by  tlie  Constitution, 
vested  with  the  power  to  regulate  commerce 
with  foreign  nations;  and  however,  at  perifXls 
of  high  excitement,  an  application  of  the  terms 
'  to  regulate  commerce,'  such  as  would  embrace 
absolute  prohibition,  may  have  been  questioned, 
yet,  since  the  passage  of  the  Embargo  and  Non- 
Intercourse  Laws,  and  the  repeated  judicial 
sanctions  these  statutes  have  received,  it  can 
scarcely,  at  this  day,  be  open  to  doubt, 
that  every  subject  falling  legitimately  within 
the  sphere  of  commercial  regulation  may  be 
partially  or  whollv  excluded,  when  either 
measure  shall  be  (lemanded  by  the  safety  or 
the  important  interests  of  the  entire  nation. 
The  power  once  conceded,  it  may  operate  on 
any  and  every  subject  of  commerce  to  which 
the  legislative  discretion  may  apply  it." 

If  power  to  regulate  commerce  extends  to 
■D  indefinite  prohibition  of  the  use  of  all  ves- 
sels belonging  to  citizens  of  the  several  Slates, 
and  may  operate,  without  exception,  upon  every 
subject  of  commerce  to  which  the  legislative 
discretion  may  apply  it,  upon  what  grounds 
can  I  say  that  power  to  make  all  needful  rules 
and  regulations  respecting  the  territory  of  the 
United  States  is  subject  to  an  exception  of  the 
allowance  or  prohibition  of  slavery  therein? 

While  the  regulation  is  one  "respecting  the 
Territory,"  while  it  i8,in  the  judgment  of  Con- 
gress, "a  needful  regulation,  and  is  thus  com- 
pletely within  the  words  of  the  grant,  while  no 
other  clause  of  the  Constitution  can  be  shown, 
which  requires  ihe  insertion  of  an  exception 
respecting  slavery,  and  while  the  practical  con- 
struction for  a  period  of  upwards  of  fifty  years 
forbids  such  an  exception,  it  would,  in  my 
opinion,  violate  every  sound  rule  of  interpreta- 
tion to  force  that  exception  into  the  Constitu- 
tion upon  the  strength  of  abstract  political 
reasoning,  which  we  are  bound  to  believe  the 
people  of  the  United  States  thought  insufBcient 
to  induce  them  to  limit  the  power  of  Congress, 
because  what  they  have  said  contains  no  such 
limitation. 

Before  I  proceed  further  to  notice  some  other 
grounds  of  supposed  objection  to  this  power  of 
Congress,  1  desire  to  say,  that  if  it  were  not  for 
my  anxiety  to  insist  upon  what  I  deem  a  cor- 
rect exposition  of  the  Constitution ;  if  I  looked 
only  to  the  purposes  of  the  argument,  the  source 
of  Uie  power  of  Congress  asserted  in  the  opin- 
ion of  the  majority  of  the  court  would  answer 
See  19  How. 


those  purposes  equally  well.  For'  they  admit 
that  Congress  has  power  to  organize  and  gov- 
ern the  Territories  until  they  arrive  at  a  suitable 
condition  for  admission  to  the  Union;  they  ad- 
mit, also,  that  the  kind  of  government  which 
shall  thus  exist,  should  be  regulated  bv  the  con- 
dition and  wants  of  each  Territory,  ana  that  it  is 
necessarily  committed  to  the  discretion  of  Con- 
gress to  enact  such  laws  for  that  purpose  as  that 
discretion  may  dictate;  and  no  limit  to  that  dis- 
cretion has  been  shown,  or  even  suggested, 
save  those  positive  prohibitions  to  legislate, 
which  are  found  in  the  Constitution. 

I  confess  myself  unable'  to  perceive  any  dif- 
ference whatever  l)etween  my  own  opinion  of 
the  general  extent  of  the  power  of  Congress 
and  the  opinion  of  the  majority  of  the  court, 
save  that  I  consider  it  derivable  from  the  ex- 
press language  of  the  Constitution,  while  they 
hold  it  to  be  silently  implied  from  the  power  to 
acquire  territory.  Lookinj;  at  the  power  of 
Congress  over  the  Territories  as  of  the  extent 
just  described,  what  positive  prohibition  exists 
in  the  Constitution,  which  restrained  Congress 
from  enacting  a  law  in  1830  to  prohibit  slavery 
north  of  thirty-six  degrees  thirty  minutes  north 
latitude? 

The  only  one  suggested  is  that  clause  in  the 
5th  article  of  the  Amendments  of  the  Constitu- 
tion which  declares  that  no  person  shall  be  de- 
prived of  his  life,  liberty,  or  property,  without 
due  process  of  law.  I  will  now  proceed  to  ex- 
amine the  question,  whether  this  clause  is  en- 
titled to  the  effect  thus  contributed  to  it.  It  is 
necessary,  first,  to  have  a  clear  view  of  the  nat- 
ure and  incidents  of  that  particular  species  of 
property  which  is  now  in  question. 

Slavery  being  contrarv  to  natural  right,  is 
created  only  by  municipal  law.  This  is  not  only 
plain  in  itself,  and  agreed  by  all  writers  on  the 
subject,  but  is  inferable  from  I  he  Constitution, 
and  has  been  explicitly  declared  by  this  court. 
The  Constitution  refers  to  slaves  as  "persons 
held  to  service  in  one  State,  under  the  laws 
thereof."  Nothing  can  more  cleiirly  describe  a 
ttiitui  created  by  municipal  law.  In  Prigg  v. 
Penntylvania,  16  Pet.,  611,  thiii  court  said; 
"The  state  of  slavery  is  deemed  to  be  a  mere 
municipal  regulation,  founded  on  and  limited 
to  the  range  of  territorial  laws."  In  Ranlciny. 
Lydia,  2  A.  E.  Marsh,  470,  the  Supreme  Court 
of  Appeals  of  Kentucky  said:  "Slaveiy  is  sanc- 
tioned by  the  laws  of  this  State,  and  the  right 
to  hold  them  under  our  municipal  regulations 
is  unquestionable.  But  we  view  this  as  a  right 
existing  by  positive  law  of  a  municipal  charac- 
ter, without  foundation  in  the  law  of  nature  or 
the  unwritten  common  law."  I  am  not  ac- 
quainted with  any  case  or  writer  questioning 
the  correctness  of  this  doctrine.  See,  also,  1 
Burge,  Col.,  and  For.  Laws,  788-741,  where 
the  authorities  are  collected. 

The  itatu*  of  slaverv  is  not  necessarily  al- 
ways attended  with  tte  same  powers  on  the 
part  of  the  master.  The  master  is  subject  to 
the  supreme  power  of  the  State,  whose  will  con- 
trols his  action  towards  his  slave.and  this  control 
must  be  defined  and  regulated  by  the  municipal 
law.  In  one  State,  as  at  one  period  of  the  Ro- 
man law,  it  may  put  the  life  of  the  slave  into 
the  hand  of  the  master;  others,  as  those  of  the 
United  Statea,  which  tolerate  slavery,  may  troat 
the  slave  as  a  person  when  the  master  takes  his 
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life:  while  in  others,  the  law  ina3'  recognize  a 
right  of  the  Blare  to  l)e  protected  from  cruel  treat  - 
ment.  In  other  words,  the  ttatui  of  slavenr 
embracer  every  condition,  from  that  in  which 
the  slave  is  known  to  the  law  simply  as  a  chat- 
tel, with  no  civil  rights,  to  that  in  which  he  is 
recognized  as  a  person  for  all  purposes,  save 
the  compulsory  power  of  diiecting  and  re- 
ceiving the  fruits  of  his  labor.  Which  of  these 
conditions  shall  attend  the  statu*  ot  slavery, 
must  depend  on  the  municipal  taw  which  cre- 
ates and  upholds  it. 

And  not  only  must  the  ttatitt  of  slavery  be 
created  and  measured  by  municipal  law,  but 
the  rights,  powers  and  obligations  which  grow 
out  of  that  itatiu,  must  be  defined,  protected 
and  enforced  by  such  laws.  The  liability  of  the 
master  for  the  torts  and  crimes  of  bis  slavn,  and 
of  third  persons  for  assaulting  or  injuring  or 
harboring  or  kidnapping  him,  the  forms  and 
modes  of  emancipation  and  sale,  their  subjec- 
tion to  the  debts  of  the  master,  succession  by 
the  death  of  the  master,  suiu  for  freedom,  the 
capacity  of  the  slave  to  be  party  to  a  suit,  or 
to  be  a  witness,  with  such  police  regulations  as 
have  existed  in  all  civilized  States  where  slav- 
ery has  been  tolerated,  are  among  the  subjects 
upon  which  municipal  legislation  becomes  nec- 
essary when  slavery  is  introduced. 

Is  it  conceivable  that  the  Constitution  has 
conferred  the  right  on  every  citizen  to  become 
a  resident  on  the  Territory  of  the  United  States 
with  his  slaves,  and  there  to  hold  tbnm  as  such, 
but  has  neither  made  nor  provided  for  any  mu- 
nicipal regulations  which  are  essential  to  the 
existence  of  slavery? 

Is  it  not  more  rational  to  conclude  that  they 
who  framed  and  adopted  the  Constitution  were 
aware  that  persons  held  to  service  under  the 
laws  of  a  State  are  proiierty  pnly  to  the  extent 
and  under  the  conditions  fixed  by  those  laws; 
that  they  must  cease  to  be  available  as  proper- 
ty, when  their  owners  voluntarily  place  them 
permanently  within  another  lurisuiction,  where 
no  municipal  laws  on  the  subject  of  slavery  ex- 
ist; and  that,  being  aware  of  these  principles, 
and  having  said  nothing  to  interfere  with  or 
displace  them,  or  to  compel  Congress  to  legis- 
late in  any  particular  manner  on  the  subject, 
and  having  empowered  Congress  to  make  all 
needful  rules  and  regulations  respecting  the 
Territory  of  the  Unit«l  States,  it  was  their  in- 
tention to  leave  to  the  discretion  of  Congress 
what  regulations,  if  any,  should  be  made  con- 
cerning slavery  therein?  Moreover,  if  the  right 
exists,  what  are  its  limits,  and  what  are  its 
conditioi^?  If  citizens  of  the  United  States 
liave  thi-  right  to  take  their  slaves  to  a  Territory, 
and  hold  them  there  as  slaves,  without  regard 
to  the  laws  of  the  Territory,  I  suppose  this  right 
is  not  to  be  restricted  to  the  citizens  of  slave- 
holding  States.  A  citizen  of  a  State  which 
does  not  tolerate  slavery  can  hardly  be  denied 
the  power  of  doing  the  same  thin^.  And  what 
law  of  slavery  does  either  lake  with  him  to  the 
Territory?  If  it  be  said  to  be  those  laws  respect- 
ing slavery  which  existed  io  the  particular 
State  from  which  each  slave  last  came, 
what  an  anomaly  is  this?  Where  else  can 
we  find,  under  tbelawof  any  civilized  country, 
the  power  to  introduce  and  permanently  con- 
tinue diverse  systems  of  foreign  municipal  law, 
for   holding  persons  in  slavery?    1  say,  not 
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merely  to  introduce,  but  permanently  to  con- 
tinue these  anomalies.  For  the  offspring  of  the 
female  must  l>e  (^vemed  by  the  foreign  ma- 
nicipal  laws  to  which  the  mother  was  subject: 
and  when  any  slave  is  sold  or  passes  by  succes- 
sion on  the  death  of  the  owner,  there  must  pass 
with  him,  by  a  species  of  subrogation,  and  as  a 
kind  of  unknown  ./tM  in  re,  the  foreign  munici- 
pal laws  which  constituted,  regulated,  and 
preserved,  the  itatua  of  the  slave  before  his  ex- 
portation. Wliatever  theoretical  importance 
may  be  now  supposed  to  belong  to  the  mainte- 
nance of  such  a  right,  I  feel  a  perfect  convic- 
tion that  it  would,  if  ever  tried,  prove  to  be  as 
impracticable  in  fact,  as  it  is,  in  my  judgment, 
monstrous  in  theory. 

I  consider  the  assumption  which  lies  at  the 
basis  of  this  theory  to  be  unsound ;  not  in  its 
just  sense,  and  when  properly  understood,  but 
m  the  sense  which  has  been  attached  to  it. 
That  assumption  is,  that  the  Territory  ceded  by 
France  was  acquired  for  the  equal  benctit  of 
all  the  citizens  of  the  United  States.  I  agree  to 
the  position.  But  it  was  acquired  for  their 
benefit  in  their  collective,  not  their  individual, 
capacities.  It  was  acquired  for  their  benefit, 
as  an  organized  political  society,  subsisting  as 
"  the  people  of  the  United  States,"  under  the 
Constitution  of  the  United  States:  to  be  ad- 
ministered justly  and  impartially,  and  as  near- 
ly as  possible  for  the  equal  benefit  of  every  in- 
aividual  citizen,  according  to  the  best  judgment 
and  discretion  of  the  Congress;  to  whose  power, 
as  the  Legislature  of  the  nation  which  acquired 
it,  the  people  of  United  States  have  committed 
its  adniinistration.  Whatever  individual  claims 
may  be  founded  on  local  circumstances,  or  sec- 
tional differences  of  condition,  cannot,  in  my 
opinion,  be  recognized  in  this  court,  without 
arrogating  to  the  judicial  branch  of  the  goyem- 
ment  powers  not  committed  to  it;  and  which, 
with  all  the  unaffected  respect  I  feel  for  it,  when 
acting  in  its  proper  sphere,  I  do  not  tttink  it 
fitted  to  wield. 

Nor,  in  my  judgment,  will  the  position,  that 
a  prohibition  to  bring  slaves  into  a  Territory  de- 
prives any  one  of  his  property  without  due 
process  of  law,  bear  examination. 

It  must  be  remembered  that  this  restriction 
on  the  le^slative  power  is  not  peculiar  to  the 
Constitution  of  the  United  States;  it  was  bor- 
rowed from  Magna  Charta;  was  brought  to 
America  by  our  ancestors,  as  part  of  their  in- 
herited liberties,  and  has  existed  in  all  the 
States,  usually  in  the  very  words  of  the  Oreat 
Charter.  It  existed  in  every  political  commu- 
nity in  America  in  1787,  when  the  Ordinance 
prohibiting  slavery  north  and  west  of  the  Ohio 
was  passed. 

And  if  a  prohibition  of  slavery  in  a  Territory 
in  1820  violated  this  principle  of  Magna  Charta. 
the  Ordinance  of  17tt7  also  violated  it ;  and  what 
power  had,  I  do  sot  say  the  Congress  of  the 
Confederation  alone,  but  the  Legislature  of 
Virginia,  or  the  Legislature  of  any  or  all  the 
States  of  the  Confederacy,  to  consent  to  such  a 
violation?  The  people  of  the  States  had  con- 
ferred no  such  power.  I  think  I  may  at  least 
say,  if  the  Congress  did  then  violate  Magna 
Charta  by  the  Ordinance,  no  one  discovered 
that  violation.  Besides,  if  the  prohibition  upon 
all  persons,  citizens  as  well  as  others,  to  bring 
slaves  into  a  Territory,  and  a  declaration  that  if 
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brought  they  shall  be  free,  deprivee  citizens  of 
their  property  without  due  process  of  law,  what 
shall  we  say  of  the  legislation  of  many  of  the 
slaveholding  States  which  have  enacted  the 
same  prohibition?  As  early  as  October,  1778, 
a  law  was  passed  in  Virginia,  that  thereafter 
no  slave  should  be  importra  into  that  Common- 
wealth by  sea  or  by  land,  and  that  every  slave 
who  should  be  imported  should  become  free. 
A  citizen  of  Virginia  purchased  in  Maryland  a 
slave  who  belonged  to  another  citizen  of  Vir- 
ginia, and  removed  with  the  slave  to  Virginia. 
The  slave  sued  for  her  freedom,  and  recovered 
it:  as  may  be  seen  in  W^mn  v.  Isbel,  9  Call., 
435.  See,  also.  Hunter  v.  Hulther,  I  Leigh, 
178:  and  a  similar  law  has  been  recognized  as 
valid  in  Maiyland,  in  Steuntrt  v.  OakeB,  5  Harr. 
&  Johns.,  107.  I  am  not  aware  that  such  laws, 
though  they  exist  in  many  States,  were  ever 
supposed  to  be  in  conflict  with  the  principle  of 
Magna  Charta  incorporated  into  the  state  con- 
stitutions. It  was  certainly  understood  by  the 
Convention  which  framed  the  Constitution,  and 
has  been  so  understood  ever  since,  that;  under 
the  power  to  regulate  commerce.  Congress 
coula  prohibit  the  importation  of  slaves;  and 
the  exercise  of  the  power  was  restrained  till 
1808.  A  citizen  of  the  United  States  owns 
slaves  in  Cuba,  and  brings  them  to  the  United 
States,  where  they  are  set  free  by  the  legielalion 
of  Congress.  Does  this  legislation  deprive  him 
of  his  property  without  due  process  of  law?  If 
so,  what  becomes  of  the  laws  prohibiting  the 
slave  trade?  If  not,  how  can  a  similar  regula- 
tion respecting  a  Territory  violate  tlie  Atb 
Amendment  of  the  Constitution. 

Some  reliance  was  placed  by  the  defendant's 
counsel  upon  the  fact  that  the  prohibition  of 
slavery  in  this  Territory  was  in  the  words,  "that 
slavery,  &c.,  shall  be,  and  is  hereby  forever  pro- 
hibited." But  the  insertion  of  the  word  "for- 
ever "  can  have  no  legal  effect.  Evei^  enact 
ment  not  expressly  limited  in  its  duration  con- 
tinues in  force  until  repealed  or  abrogated  by 
some  competent  power,  and  the  use  of  the  word 
"forever"  can  give  to  the  law  no  more  durable 
operation.  The  argument  is,  that  Congress 
cannot  so  legislate  as  to  bind  the  future  States 
formed  out  of  the  Territory,  and  that  in  this  in- 
stance it  has  attempted  to  do  so.  Of  the  polit- 
iqal  reasons  which  may  have  induced  the  Con- 
gress to  use  these  words,  and  which  caused 
them  to  expect  that  subsequent  Legislatures 
would  conform  their  action  to  the  then  general 
opinion  of  the  country  that  it  ought  to  be  per- 
manent, this  court  can  take  no  cognizance. 

However  fit  such  considerations  are  to  con- 
trol the  action  of  Congress,  and  however  re- 
luctant a  statesman  may  be  disturb  what  has 
been  settled,  every  law  made  by  Congress  may 
be  repealed,  and,  saving  private  rights,  and 
public  rights  gained  by  States,  its  repeal  is  sub- 
ject to  the  absolute  will  of  the  same  power- 
which  enacted  it.  If  Congress  had  enacted 
that  the  crime  of  murder,  committed  in  this 
Indian  Territory,  north  of  thirty-six  degrees 
thirty  minutes,  by  or  on  any  white  man,  should 
forever  be  punishable  vrith  death,  it  would  seem 
to  me  an  insuflicient  objection  to  an  indictment, 
found  while  it  was  a  Territory,  that  at  some 
future  day  States  might  exist  there,  and  so  the 
law  was  mvalid,  because,  by  its  terms,  it  was 
to  continue  in  force  forever.  Such  an  objec 
See  1»  How. 


tion  rests  upon  a  misapprebens^iou  of  the  prov- 
ince and  power  of  courts  respecting  the  consti- 
tutionality of  laws  enacted  by  the  Legislature. 

If  the  Constitution  prescribe  one  rule,  and 
the  law  another  and  different  rule,  it  is  the 
duty  of  courts  to  declare  that  the  Constitution, 
and  not  the  law,  governs  the  case  l)efore  them 
for  judgment.  If  the  law  include  no  case  save 
those  for  which  the  Constitution  has  furnished 
a  different  rule,  or  no  case  which  the  Legis- 
lature has  the  power  to  govern,  then  the  law 
can  have  no  operation.  If  it  includes  cases 
which  the  Legislature  has  power  to  govern,  and 
concerning  which  the  Constitution  does  not 
prescribe  a  different  rule,  the  law  governs  those 
cdses,  though  it  may,  in  its  terms,  attempt 
to  include  others,  on  which  it  cannot  operate. 
In  other  words.this court  cannot  declare  void  an 
Act  ofCongress  which  constitutionally  embraces 
some  cases,  though  other  cases,  within  its  terms, 
are  beyond  the  control  of  Congress,  or  beyond 
the  reach  of  that  particular  law.  if.  therefore. 
Congress  had  power  to  make  a  law  excluding 
slavery  from  this  Territory  while  under  the  ex- 
clusive power  of  the  United  Slates,  the  use  of 
the  word  "forever"  does  not  invalidate  the 
law,  so  long  as  Congress  has  the  exdurive 
lenslative  power  in  the  Territory. 

But  it  is  further  insisted  that  the  Treaty  of 
1608.  between  the  United  States  and  France, 
by  which  this  Territory  was  acquired,  has  so 
restrained  the  constitutional  powers  of  Con- 
gress, that  it  cannot,  by  law,  prohibit  the  in- 
troduction of  slavery  into  that  part  of  this  Ter- 
ritory north  and  west  of  Missouri,  and  north 
of  thirty-six  degrees  thirty  mintues  north  lati- 
tude. 

By  a  treaty  with  a  foreign  nation,  the  United 
States  may  rightfully  stipulate  that  the  Con- 
gress will  or  will  not  exercise  its  legislative 
power  in  some  particular  manner,  on  some  par- 
ticular subject.  Such  promises,  when  made, 
should  be  voluntarily  kept,  with  the  most 
scrupulous  good  faith.  But  that  a  treaty  with 
a  foreign  nation  can  deprive  the  Congress  of 
any  part  of  the  legislative  power  conferred  by 
the  people,  so  that  it  no  longer  can  legislate  as 
it  was  empowered  by  the  Constitution  to  do,  I 
more  than  doubt. 

The  powers  of  the  government  do  and  must 
remain  unimpaired.  The  responsibility  of  the 
government  to  a  foreign  nation,  for  the  exer- 
cise of  those  powers,  is  quite  another  matter. 
That  responsibility  is  to  be  met,  and  justified 
to  the  foreign  nation,  according  to  the  require- 
ments of  the  rules  of  public  law:  but  never 
upon  the  assumption  that  the  United  States  bad 
parted  with  or  restricted  any  power  of  acting 
according  to  Its  own  free  will,  governed  solely 
by  its  own  appreciation  of  its  duty. 

The  2d  section  of  the  4tb  article  is: 
"  This  Constitution,  and  the  laws  of  the  United 
States  which  shall  be  made  in  pursuance  there- 
of, and  all  treaties  made  or  which  shall  be 
made  under  the  authority  of  the  United  States, 
shall  be  the  supreme  law  of  the  land."  This 
has  made  treaties  pan  of  our  municipal  law; 
but  it  has  not  assigned  to  them  any  particular 
deeree  of  authority,  nor  declared  that  laws  so 
enacted  shall  be  irrepealable.  No  supremacy 
is  assigned  to  treaties  over  Acts  of  Congress. 
That  they  are  not  perpetual,  and  must  be  in 
some  wav  repealable,  all  will  agree. 
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If  the  President  and  the  Senate  alone  pos- 
sess the  power  to  repeal  or  modify  a  law  found 
in  a  treaty,  inasmuch  as  they  can  change  or 
abrogate  one  treaty  only  by  making  another 
inconsistent  with  the  first,  the  Oovemment  of 
the  United  States  could  not  act  at  all,  to  that 
effect,  without  the  consent  of  some  foreign 
goveroment.  1  do  not  consider — I  am  not 
aware  it  has  ever  been  considered — that  the 
Constitution  has  placid  our  country  in  this 
helpless  condition.  The  action  of  Congress 
in  repealing  the  Treaties  with  France  by  the 
Act  of  July  7th,  1798  (1  Stat,  at  L.,  678),  was 
in  conformity  with  these  views.  In  the  case 
of  Taylor  et  al.  v.  Morton,  i  Curt.  Cir.  Ct., 
464,  I  had  occasion  to  consider  this  subject, 
and  I  adhere  to  the  views  there  expressed. 

If,  therefore,  it  were  admitted  that  the  Treaty 
between  the  United  States  and  France  did 
contain  an  express  stipulation  that  the  United 
States  would  not  exclude  slavery  from  so  much 
of  the  ceded  territory  as  is  now  in  question, 
this  court  could  not  declare  that  an  Act  of  Con- 
gress excluding  it  was  void  by  force  of  the 
Treaty.  Whether  or  no  a  case  existed  suffi- 
cient to  justify  a  refusal  to  execute  sach  a  stip- 
ulation, would  not  be  a  judicial,  but  a  political 
and  legislative  question,  wholly  lieyood  the 
authority  of  thb  court  to  try  and  determine. 
It  would  belong  to  diplomacy  and  legislation, 
and  not  to  the  administration  of  existmg  laws. 
Such  a  stipulation  in  a  treaty,  to  legislate  or 
not  to  legislate  in  a  particular  way,  has  been 
repeatedly  held  in  this  court  to  address  itself 
to  the  political  or  the  legislative  power,  by 
whose  action  thereon  this  court  is  bound. 
Fbaer  v.  Neilnon,  2  Pet.,  814;  Oareia  ▼.  Lee, 
12  Pet..  619. 

But,  in  my  judgment,  this  Treaty  contains 
no  stipulation  in  any  manner  affecting  the 
action  of  the  United  Slates  respecting  the  Terri- 
tory in  question.  Before  examining  the  lan- 
guage of  the  Treaty,  it  is  material  to  bear  in 
mind  that  the  part  of  the  ceded  Territory  lying 
north  of  thirty-six  degrees  thirty  minutes,  and 
west  and  north  of  the  present  State  of  Missouri, 
was  then  a  wilderness,  uninhabited  save  by 
savages,  whose  possessory  title  had  not  then 
been  extinguished. 

It  is  impossible  for  me  to  conceive  on  what 
ground  France  could  have  advanced  a  claim, 
or  could  have  desired  to  advance  a  claim,  to 
restrain  the  United  States  from  making  any 
rules  and  regulations  respecting  this  Territory, 
which  the  United  States  might  think  fit  to 
make;  and  still  less  can  I  conceive  of  any 
reason  which  would  have  induced  the  United 
States  to  yield  to  such  a  claim.  It  was  to  be 
expected  that  France  would  desire  to  make  the 
change  of  sovereignty  and  Jurisdiction  as  little 
burdensome  as  possible  to  the  then  inhabitants 
of  Louisiana,  and  might  well  exhibit  even  an 
anxious  solicitude  to  protect  their  property  and 
persons,  and  to  secure  to  them  and  their  poe- 
terltv  their  religious  and  political  rights;  and 
the  United  States,  as  a  just  government,  might 
readily  accede  to  all  proper  stipulations  respect- 
ing those  who  were  about  to  have  their  alle- 
giance transferred.  But  what  interest  France 
could  have  in  uninhabited  Territory,  which,  in 
the  language  of  the  Treaty,  was  to  l>e  trans- 
ferred "forever,  and  in  full  sovereignty,"  to  the 
United  States,  or  how  the  United  States  could 
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consent  to  allow  a  foreign  nation  to  interfere 
in  its  purely  internal  affairs,  in  which  that  for- 
eign nation  had  no 'concern  whatever,  is  diffl- 
ciilt  for  me  to  conjecture.  In  my  judgment, 
this  Treaty  contains  nothing  of  the  kino. 

The  8d  article  is  supposed  to  have  a  best- 
ing on  the  question.  It  is  as  foUow»^  "  The 
inhabitants  of  the  ceded  Territory  shall  be  in- 
corporated in  the  Union  of  the  United  States, 
and  admitted  as  soon  as  possible,  according  to 
the  principles  of  the  Federal  Constitution,  to 
the  enjoyment  of  all  the  rights,  advantage, 
and  immunities,  of  citizens  of  the  United 
States;  and  in  the  mean  time  they  shall  be 
maintained  and  protected  in  the  enjoyment  of 
their  liberty,  property,  and  the  religion  they 
profess." 

There  are  two  views  of  this  Article,  each  of 
which,  I  think,  decisively  shows  that  it  was  not 
intended  to  restrain  the  Congress  from  exclud- 
ing slavery  from  thatpart  of  the  ceded  Territory 
then  uninhabited.  The  first  is,  that,  manifest- 
ly, its  sole  object  was  to  prot^t  individual 
rights  of  the  then  inhabitants  of  the  Territory. 
They  are  to  be  "  maintained  and  protected  in 
the  free  enjoyment  of  their  liberty,  property, 
and  the  religion  they  profess."  But  this  Article 
does  not  secure  to  them  the  right  to  go  upon 
the  public  domain  ceded  by  the  Treaty,  eiUier 
with  or  without  their  slaves.  The  right  or 
power  of  doing  this  did  not  exist  before  or  at 
the  time  the  Treaty  was  made.  The  French 
and  Spanish  Governments,  while  they  held  the 
country,  as  well  as  the  United  States  when 
they  acquired  it,  always  exercised  the  un- 
doubted right  of  excluding  inhabitants  from 
the  Indian  country,  and  of  determining  when 
and  on  what  conditions  it  should  be  opened  to 
settlers.  And  a  stipulation,  that  the  then  in- 
habitanta  of  Louisiana  should  l>e  protected  in 
their  property,  can  have  no  reference  to  their 
use  or  that  property,  where  they  had  no  right, 
under  the  Treaty,  to  go  with  it,  save  at  the  will 
of  the  United  States.  If  one  who  was  an  in- 
habitant of  Louisiana  at  the  time  of  the  Treaty 
had  afterwards  taken  property  then  owned  by 
him,  consisting  of  fire-arms,  ammunition,  and 
spirits,  and  h^  ^ne  into  the  Indian  country 
north  of  thirty-six  degrees  thirty  minutes,  to 
sell  them  to  the  Indians,  all  must  agree  the 
8d  article  of  the  Treaty  would  not  have 
protected  him  from  indictment  under  the 
Act  of  Congress  of  March  80, 1802  (2  Stat,  at 
L.,  139),  adopted  and  extended  to  this  Territory 
by  the  Act  of  March  26,  1804(2  Stat,  at  L., 


Bemdes,  whatever  rights  were  secured  were 
individual  rights.  It  Congr^  should  pass 
any  law  which  violated  such  rights  of  any  in- 
dividual, and  those  rights  were  of  such  a  char- 
acter as  not  to  be  within  the  lawful  control  of 
Congress  under  the  Constitution,  that  iodi- 
vidiml  could  complain,  and  the  Act  of  Con- 
gress, as  to  such  rights  of  his,  would  be  inop- 
erative; but  it  would  be  valid  and  operative  as 
to  all  other  persons,  whose  individual  ri^ts 
did  not  come  under  the  protection  of  the 
Treaty.  And  inasmuch  as  it  does  not  appear 
that  any  inhabitant  of  Louisiana,  whose  rights 
were  secured  by  Treaty,  had  been  injured,  it 
would  be  wholly  inadmissible  for  this  court  to 
assume,  first,  that  one  or  more  such  caaee  may 
have  existed ;  and  second,  that  if  aqy  did  eziat, 
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the  entire  law  was  void — not  only  as  to  those 
cases,  if  any,  in  which  it  could  not  rightfully 
operate,  but  as  to  all  others,  wholly  uncon- 
nected with  the  Treaty,  in  which  such  law 
could  rightfully  operate.     • 

•  But  it  is  quite  unnecessary,  in  my  opinion, 
to  pursue  this  inquiry  further,  because  it  clearly 
appears  from  the  language  of  the  Article.and  lit 
has  been  decided  by  this  court  that  the  stipu- 
ulation  was  temporary,  and  ceased  to  have  any 
effect  when  the  then  inhabitants  of  the  Terri- 
tory of  Louisiana,  in  whose  behalf  the  stipula- 
tion was  made,  were  incorporated  into  the 
Union. 

In  the  case  of  New  Orleans  v.  De  Armas  et  al. ,  9 
Pet.,  224,  the  question  was,  whether  a  title  to 
property,  which  existed  at  the  dateof  the  Treaty, 
continued  to  be  protected  by  the  Treaty  after 
the  State  of  Louisiana  was  admitted  to  the 
Union.  The  itd  article  of  the  Treaty  was 
relied  on.  Afr.  Vhief  Jmtiee  Marshall  said: 
"  This  article  obviously  contemplates  two  ob- 
jects. One,  that  Louisiana  shall  be  admitted 
into  the  Union  as  soon  as  possible,  on  an  equal 
footing  with  the  other  States;  and  the  other, 
that,  till  such  admission,  the  inhabitants  of  the 
ceded  Territory /shall .  be  protected  in  the 
free  enjoyment  of  their  liberty,  property 
and  religion.  Had  any  one  of  these  rights 
been  violated  while  these  stipulations  con- 
tinued in  force,  the  individual  supposing  him- 
self to  be  injured  might  have  brought  his  case 
into  this  court  under  the  2Sth  section  of  the 
Judicial  Act.  But  this  stipulation  ceased  to 
operate  when  Louisiana  became  a  member 
of  the  Union,  and  its  inhabitants  were  "ad- 
mitted to  the  enjoyment  of  all  the  rights,  ad- 
vantages and  immunities  of  citizens  of  the 
United  States." 

The  cases  of  Chateau  v.  Jfargwsrita,  12  Pel., 
607,  and  Permoli  v.  New  Orleatu,  8  How.,  589, 
are  in  conformity  with  this  view  of  the  Treaty. 
To  convert  this  temporary  stipulation  of  the 
Treaty,  in  behalf  of  French  subjects  who 
See  19  How. 


then  inhabited  a  small  portion  of  Iiouisiana, 
into  a  permanent  restriction  upon  the  power  of 
Congress  to  regulate  territory  then  uninhab- 
ited, and  to  assert  that  it  not  only  restrains 
Congress  from  affecting  the  rights  of  property 
of  the  then  inhabitants,  but  enabled  them  and 
all  otiier  citizens  of  the  United  States  to  go  into 
any  part  of  the  cedede  Trritory  with  their  slaves 
and  hold  them  there,  is  a  construction  of  this 
Treaty  so  opposed  to  its  natural  meaning,  and 
so  far  beyond  its  subject  matter  and  the  evident 
design  of  the  parties,  that  I  cannot  assent  to  it. 
In  my  opinion,  this  Treaty  has  np  bearing 
on  the  present  question. 

For  these  reasons,  I  am  of  opinion  that  so 
much  of  the  several  Acts  of  Congress  as  pro- 
hibited slavery  and  involuntary  servitude 
within  that  part  of  the  Territory  of  Wisconsin 
lying  north  of  thirty  six  degrees  thirty  minutes 
north  latitude,  and  west  of  the  River  Missis- 
sippi, were  constitutional  and  valid  laws. 

I  have  expressed  my  opinion,  and  the  reasons 
therefor,  'at  far  greater  length  than  I  could 
have  wished,  upon  the  different  questions  on 
which  I  have  found  it  necessary  to  pass,  to  ar- 
rive at  a  judgment  on  the  case  at  bar.  These 
questions  are  numerous,  and  the  grave  im- 
portance of  some  of  them  required  me  to  ex- 
hibit fully  the  grounds  of  my  opinion.  I  have 
touched  no  question  which,  in  the  view  I  have 
taken,  it  was  not  absolutely  necessary  for  me 
to  pass  upon,  to  ascertain  whether  the  judgment 
of  the  Circuit  Court  should  staud  or  be  re- 
versed. I  have  avoided  no  question  on  which 
the  validity  of  that  judgment  depends.  To 
have  done  either  more  or  less,  would  have 
been  inconsistent  with  my  views  of  my  duly. 

In  my  opinion,  the  judgment  of  the  Circuit 
Court  should  be  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

ated-aOHow.,a3(;  16  Wall..  94:  346;  IDlll.,  224. 
226,  ;i27. 232,  237,  K3,  266 :  2  Sttwy..  406 ;  1  Abb..  U.  S., 
28, 41, 44.46,&i,  lOS:  1  Blss..  5S0:  7  Blatobf.,  440, 442; 
12  Blatobf.,  280 ;  7  Bank.  Regr.,  260. 
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THE  DECISIONS 


OF  THE 


Supreme  Court  of  the  United  States, 


AT  DECEMBEB  TERM,  1857. 


AUGUSTUS  HEMMENWAY,  Claimant  of 
the  Ship  Indepbndbncb,  Appt., 
«•  * 

WILLIAM  B.  FISHER.  Master  of  the  Steam- 
ship City  of  Boston,  for  himself  and  the 
Omiers  of  the  said  Steamship,  and  for  the 
other  Officers  and  Crew  of  the  said  Steam- 
ship. 

(See  8.  C.  <0  How-  SIMMaO.) 

Admiralty  rule* — appeal  applieabte  to  admi- 
raltff  eatet— judgments  and  decrees,  upon  of- 
flrmanee,  carry  interest — but  not  in  adtniraUy 
case* — court  his  discretion  in  such  cases  to 
award  damages  by  way  of  interest— but  cannot 
in  ease  where  court  is  equally  dieided. 


The  IStb  rule  never  spplie'l  to  admiralty 

By  the  Judiciary  Act  of  1789,  decrees  In  chanoery 
and  admiralty,  as  well  as  JudermeDts  at  common 
law  In  the  Circuit  Courts,  were  removable  to  this 
oourt  by  writ  of  error,  and  not  In  any  other 
manner. 

Tbis  provision  In  the  Act  of  1789  was  repealed  by 
the  Act  of  Marob  2,  1803,  and  tbe  ordinary  mode  of 
appeal  substituted  in  tbe  place  of  tbo  writ  of  error. 

IStb  and  20tb  rules  have  been  superseded  and  an- 
nulled  by  the  fEid  rule,  adopted  In  1861. 

By  this  last  mentioned  rulejudmnents  at  common 
law  and  decrees  In  obanoery,  upon  affirmance  in 
tbis  court,  carry  Interest  until  paid,  accurdlnf  to 
the  rate  in  tbe  State  in  whiob  tbe  Judgment  or  de- 
cree of  ttie  court  below  was  given. 

Cases  in  admiralty,  however,  are  not  embraced 
in  the  aSd  rule. 

No  rule,  fixtnir  any  certain  rate  of  Interest  upon 
decrees  In  admiralty,  whenever  tbe  decree  is  af- 
firmed, could  be  adopted  with  justice  to  tbe  parties. 

And  a  discretionary  power  b  reserved,  to  add  to 
tbe  damages  awarded  by  the  court  belnw,  further 
damages  by  way  of  Interest,  In  oases  where.  In  tbe 
opinion  of  this  court,  tbe  appellee,  upon  tbe  proofs. 
Is  Justly  entitled  to  suob  additional  damages. 

'I  his  alluwanoe  of  Interest,  pro  tanta.  Is  a  new 
judgment. 

In  tblH  case  no  new  judgment  could  be  given  in 
this  court,  tiecause  the  court,  belngequally  divided, 
could  not  change  the  decree  of  the  Circuit  Court, 
nor  exercise  its  discretionary  power  to  allow  inter- 
est on  tbe  decree,  for  tbis  would  liuve  l>een  a  new 
decree. 

Argued  Dec.  11,  1857.     Decided  Dee.  t^.  1867. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massiichusetts. 
On  motion  by  the  appellee  to  amend  tbe  de- 
cree rendered  in  the  case  at  the  last  term,  by 
giving  to  the  appellee  damages  on  tbe  decree 
of  the  Circuit  Court,  at  the  rate  of  six  per  cent, 
per  annum. 

The  case  is  stated  by  the  court 
See  20  How. 


Jfr.Delioa,  for  appellant 
Mr.  Bartlett,  for  appellee. 

Mr.  C^irf  Justice  Taaey  delivered  the  opin- 
ion of  the  court: 

This  case  was  decided  at  the  last  term.  It 
was  an  appeal  from  the  decree  of  the  Circuit 
Court  for  the  District  of  Massachusetts,  sitliog 
as  a  Court  of  Admiraltv.  The  decree  was  af- 
firmed here  by  an  equal  division  of  the  Jusiices 
of  this  court;  and  the  decree  of  atflrmance  was 
entered  by  the  Clerk  for  the  sum  awarded  by 
the  Circuit  Court  and  costs,  and  did  not  give 
interest  on  the  amount  decreed  by  the  court 
lieiow.  The  mandate  was  issued  according  to 
the  decree;  but  was  not  filed  or  proceeded  on 
by  the  appellee,  because  he  supposed  that, 
under  the  18th  rule  of  this  court,  he  was  en- 
titled to  interest  upon  the  amount  recovered  in 
the  Circuit  Court,  from  the  date  of  the  decree, 
and  that  its  omission  was  a  clerical  error.  And 
he  has  now  moved  the  court  to  correct  it  by 
amending  the  decree  and  mandate. 

If  an  error  has  been  committed  by  the  Clerk, 
it  is,  without  doubt,  in  the  power  of  the  court 
to  correct  il  at  the  present  term. 

But  the  judgment  is  correctly  entered,  and 
the  mandate  conforms  to  it.  And  the  mistake 
on  the  part  of  the  appellee  has  arisen  from 
supposing  the  18lh  rule  to  be  still  in  force,  and 
to  t^  applicable  to  cases  in  admiralty.  But  it 
never  applied  to  admiralty  cases. 

It  will  be  observed  by  reference  to  the  17th 
rule,  to  which  tbe  18th  refers,  that  these  rules 
are  in  express  terms  confined  to  cases  brought 
here  by  writ  of  error.  And  it  is  true  that,  by 
the  original  Judiciary  Act  of  1789,  decrees  in 
chancery  and  admiralty,  as  well  as  judgments 
at  common  law,  in  the  Circuit  Courts,  were  re- 
movable to  this  court  by  writ  of  error — and 
were  not  made  removable  in  any  otlier  manner. 
And  if  that  provision  in  the  Act  of  1789  was 
still  in  force,  and  the  rule  unrepealed,  the  ap- 
pellee would  be  entitled  to  the  interest  he  claims, 
to  be  calculated  under  the  20th  rule,  to  the  day 
of  tbe  aifirmance  of  the  decree. 

But  the  writ  of  error,  from  its  form,  and  the 
principles  which  govern  it,  is  peculiarly  appro- 
priate to  judgments  at  common  law,  and  is  in- 
convenient and  emliarrassing  when  used  as 
process  to  remove  decrees  in  chancery  and  ad- 
miralty to  a  superior  court.  Tbe  ordmary  and 
uniform  mode  of  removing  such  decrees  to  the 
appellate  and  revising  court,  wherever  such 
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jurisdictioos  have  been  established,  has  been  by 
appeal,  with  the  single  exception  of  this  Act  of 
Congress.  And  ia  order  lo  remove  the  incon- 
venience and  embarrassment  which  this  pro- 
vision in  the  Act  of  1789  created,  it  was  repealed 
by  the  Act  of  March  2,  1808,  and  the  ordinary 
mode  of  appeal  substituted  in  the  place  of  the 
writ  of  error.  And  as  this  case  came  up  by  ap- 
peal, the  rules  of  this  court  referred  to  in  the 
argument  do  not  apply  to  it. 

Nor  indeed  were  they  intended  to  apply  to 
chancery  or  admiralty  decrees.  They  were 
adopted  at  February  Terra,  1803,  and  that  term 
continued  until  the  2d  of  March.  It  was  on 
that  day  that  the  Act  of  Congress  changing  the 
provision  in  the  Act  of  1789  was  approved  by 
the  President.  And  it  appears  by  the  minut^ 
of  the  court  that  the  rules  in  question  wefe 
adopted  on  the  same  dav.  that  is,  March  2d. 
This  Act  of  Congress  had,  therefore,  undoubt- 
edly, passed  both  Houses  of  Congress  before 
these  rules  were  adopted,  and  it  is  evident  that 
they  were  carefully  framed  with  reference  to 
to  this  change  in  the  law,  so  as  to  exclude  from 
their  operation  admiralty  and  chancery  ap- 
peals. 

It  may  be  proper  to  add,  that  the  18th  and  20th 
rules  are  no  longer  in  force,  even  in  common 
law  cases.  They  have  been  superceded  and 
annulled  by  the  62d  rule,  adopted  in  1851.  By 
this  last  mentioned  rule,  judgments  at  common 
law  and  decrees  in  chancery,  upon  affirmance 
in  this  court,  carry  interest  until  paid ;  and  the 
interest  is  to  be  calculated  according  to  the  rate 
of  interest  allowed  in  the  State  in  which  the 
judgment  or  decree  of  the  court  below  was 
given.  The  object  in  changing  the  rule  in  tbJs 
respect  was  to  place  the  suitors  in  the  courts  of 
the  United  States  upon  the  same  footing  with 
the  suitors  in  the  State  courts  in  like  cases. 
For  the  interest  allowed  in  the  several  States 
diSers.and  in  many  of  them  it  is  higher  than  six 
percent.,  and  in  most  if  not  all  of  them  a  judg- 
ment or  decree  in  a  court  of  the  State  carries 
interest  unlil  it  is  paid. 

Cases  in  admiralty,  however,  are  not  em- 
braced in  the  62d  rule.  It  applies  to  cases  of 
law  and  equity  only.  And,  indeed,  cases 
in  admiralty  could  not  have  been  iustly  in- 
cluded. For  there  could  be  no  reason  for  ^ving 
one  rate  of  interest  where  a  case  of  collision  or 
salvage  was  in  the  first  instance  tried  and  de- 
cideain  Louisiana,  and  another  rate  of  interest 
where  it  was  tried  and  decided  in  New  York, 
or  in  any  other  State  where  the  interest  allowed 
by  the  state  laws  was  different. 

Moreover,  in  cases  of  collision  and  salvage, 
and  more  especially  in  the  latter,  it  is  impossible 
to  &x  the  sum  that  ought  to  be  awarded  with 
absolute  certainty  by  any  rule  of  calculation. 
It  must  depend  mainly  upon  estimates,  and 
the  opinions  of  persons  acquainted  with  the 
subject;  and  acting  upon  mere  estimates  and 
opinions,  different  minds  unavoidably  come  to 
different  conclusions  as  to  the  amount  proper  to 
be  allowed. 

And  it  will  sometimes  happen  in  an  admiralty 
case,  that  this  court  will  think  that  the  damages 
estimated  and  allowed  in  the  Circuit  Court  are 
too  high ;  and  yet  the  opinion  here  may  approxi- 
mate 60  nearly  to  that  of  the  court  Mow,  that 
this  court  would  not  feel  justified  in  reversing 
its  judgment.    Besides,  new  testimony  may  be 
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taken  here,  in  an  admiralty  case,  and  a  new 
aspect  given  to  it.  Ko  rule,  therefore,  fixing 
any  certain  rate  of  interest  upon  decrees  in  ad- 
miralty, whenever  the  decreets  affirmed,  could 
be  adopted  with  justice  to  the  parties.  And  a 
discretionary  power  is  reserved,  to  add  to  the 
damages  awanled  bv  the  court  below,  further 
damaf^  by  way  of  interest,  in  cases  where,  in 
the  opinion  of  this  court,  the  appellee,  upon  the 
proofs,  is  justly  entitled  to  such  additional 
damages.  But  this  allowance  of  interest  is  not 
an  incident  *x>  the  i^rmance  affixed  to  it  by  law 
or  by  rule  of  court.  If  given  by  this  court,  it 
must  be  in  the  exercise  of  its  discretionary 
power,  and  pro  tanto,  is  a  new  judgment. 

In  the  case  before  us,  no  new  judgment 
could  be  given  in  this  court,  because,  upon  the 
question  of  affirming  or  reversing  the  decree  of 
the  Circuit  Court,  the  Justices  of  this  Court 
were  equally  divided ;  and  the  judgment  was 
affirmed  by  operation  of  law,  which  from  neces- 
sity affirms  the  judgment  of  the  inferior  tribu- 
nal when  the  judges  of  the  appellate  court  are 
equally  divided.  Upon  such  an  afflrmaoce,  the 
appellee  was  entitled  to  the  full  benefit  of  the 
decree  of  the  Circuit  Court,  but  nothing  more. 
The  court,  being  equally  divided,  could  not 
change  the  decree  of  the  Circuit  Court,  nor  ex- 
ercise its  discretionary  power  to  allow  interest 
on  the  decree;  for  this  would  have  been  a  new 
decree.  And  those  Justices  who  were  of  opin- 
ion that  the  decree  of  the  Circuit  Court  ought 
to  be  reversed  because  the  damages  were  too 
high,  were  of  course  opposed  to  making  it  still 
higher  by  the  addition  of  interest. 

The  motion  to  amend  the  decree  and  mandate, 
and  give  iniweit  on  the  amount  awarded  by  the 
Uirouit  Court,  iMui,  ther^ore,  be  overruied. 

OBDSR. 

On  consideration  of  the  mdtlon  made  in  this 
cause  on  a  prior  day  of  the  present  term  of  this 
court,  to  wit:  on  Friday,  the  llth  Inst.,  by  Mr. 
Bartlett,  of  counsel  for  the  appellee,  to  amend 
the  decree  entered  in  this  case  at  the  last  term, 
by  giving  to  the  appellee  damages  at  the  rate  of 
six  per  cent,  per  annum  on  the  decree  of  the 
Circuit  Court,  and  of  the  ar^ment  of  counsel 
thereupon  had,  as  well  against  as  in  support 
thereof,  it  is  now  here  ordered  by  the  court  that 
said  motion  be,  and  the  same  is  hereby  over- 
ruled.   Per  Mr.  Ch.  J.  Taney. 

Dec.  24. 1857. 

ated-2  WalL,  tEO :  T  Ben.,  Ua. 


ROBERT  H.  WYNN,  Executor  and  Devisee 
of  William  Wtkm,  Deceased,  Plff.  in  Br.. 

V. 

CHESLEY  B.  MORRIS,  MARTHA  MOR- 
RIS AND  KEZIAH  TAYLOR 
(8eeS.C.,20How.,8-<.) 

Juriidietion — court  ha»  none,  no  U.  8.  ttatttte 
being  in  question. 

Wbere  cmmplalnant  has  no  Interest  In  land,  but  a 
naked  possession  not  protected  by  an  Act  of  Oon- 
^ress,  this  court  has  no  Jurisdlcitton  to  T«vlew  a  d«- 
cIsloD  of  a  State  Court  adverse  to  such  title,  no 
statute  of  the  United  States  beln?  drawn  in  qnm- 
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Submitted  Dee.  tO,  1857.  Decided  Dee.  SO.  1857. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Arkansas. 

The  case  is  fully  stated  by  the  court. 
Mr.  Albert  Pike,  for  the  plaintiff  in  error. 
Mettr*.  A.  H.  linwrence,  Geo.  C.  W»t- 
Uns  and  J.  H.  Bradley,  for  defendants  in 
•error. 

Mr.  JyutUie  CatroB  delivered  the  opinion  of 
the  court: 

The  complainant  filed  his  bill  in  a  state  cir- 
cuit court  in  Arkansas,  to  enjoin  Morris  from 
executing  a  writ  of  possession  founded  on  a 
recovery  by  an  action  of  ejectment  for  the 
northwest  quarter  of  section  18.  in  township 
16.  south  of  Red  River. 

Wynn  alleges  that  the  whole  of  the  quarter 
section  was  cultivated  by  him,  and  had  been 
for  years  before  the  inception  of  Morris'  title, 
and  that  he,  Wynfi,  claimed  title  to  the  land 
through  the  State  of  Arkansas,  and  that  Morris 
had  obtained  a  legal  title  in  fraud  by  Wynn's 
superior  right  in  equity. 

Morris  CMims  through  Keziah  Taylor. 

In  1829  and  in  1880,  when  the  Occupant  Law 
of  that  year  passed,  she  was  a  widow,  and  cul- 
tivated a  small  farm  on  the  land  in  dispute; 
she  sold  out  her  possessions  there  in  the  latter 
part  of  1880,  left  the  country  secretly,  and  set- 
tled permanently  in  the  Mexican  Province  of 
Coahuila  and  Texas,  and  there  she  remained 
without  returning  to  Arkansas  until  December. 
1842,  when  she  made  her  appearace,  proved 
her  cultivation  in  1829,  and  her  continuing  pos- 
session in  May,  1880,  in  the  form  prescribid  bv 
the  Act  of  that  year,  had  her  pre-emption  al- 
lowed, entered  the  land,  and  sold  it  to  Morris. 
She  got  a  patent  in  1844. 

The  reason  why  Mrs.  Taylor  did  not  enter 
the  land  at  an  earlier  day  was,  that  the  town- 
ship No.  16  was  not  surveyed  until  1841,  and 
within  one  year  before  the  date  of  her  entry. 

W^nn  seeks  a  decree  on  the  ground  that 
Morris  procured  Mrs.  Taylor  to  enter  the  land 
for  Morris's  benefit,  when  she  had  no  right  of 
pre-emption,  because  of  the  abandonment  of 
ner  possession  for  more  than  ten  years. 

The  Register  and  Receiver  held  that  a  pref- 
-crence  of  entry  was  vested  by  the  Act  of  1880, 
and  they  refused  to  investigate  the  fact  of  aban- 
donment. This  opinion  was  concurred  in  by  the 
Commissioner  of  the  General  Land  Office.  And, 
to  correct  this  alleged  error,  the  bill  was  filed. 
The  Slate  Circuit  Court  refused  the  relief 
prated;  adjudged  that  Mrs.  Taylor  obtained  a 
valid  title  to  the  land,  and  decreed  damages 
against  Wynn  for  detaining  the  possession. 
From  this  decree  he  appealra  to  the  Supreme 
Court  of  Arkansas,  where  the  decree  of  the 
Circuit  Court  was  affirmed,  and  to  that  decree 
Wynn  prosecutes  his  writ  of  error  out  of 
this  court:  and  the  firet  question  here  is, 
whether  we  have  jurisdiction  to  re-examine 
and  reverse  or  affirm  the  decree  of  the  State 
Courts.  This  can  only  be  done  in  a  case 
wheie  is  drawn  in  question  the  construction  of 
a  statute  of  the  United  States,  &c.,  and  the  de- 
cision is  against  the  title  set  up  or  claimed 
under  the  Statute  by  the  losing  party.  If  Wynn 
had  no  title,  of  course  he  could  not  claim  un- 
der a  law  of  the  United  States,  and  cannot 
tiee  20  How.  U.  S..  Book  15 


come  here  under  the  25th  section  of  the  Jd 
diciary  Act  of  1789.  merely  to  draw  in  question 
the  decree  which  dismissed  his  bill. 

To  this  effect  are  the  cases  of  Omng»  v.  Nw 
wood'*  Leitee,  5  Cranch,  844;  Hendemon  v. 
Tennettee,  10  How.,  311. 

W^nn  sets  up  a  pretension  of  claim  to  the 
land  in  dispute  through  the  State  of  Arkansas, 
which  State  was  authorized  to  locate  500,000 
acres  of  land  by  Acts  of  Congress  passed  in 
1841  and  1842,  and  the  complainant  insists 
that  he  had  made  a  contract  with  the  State, 
through  her  locating  agent,  Charles  E.  Moore, 
who  was  acting  under  instructions  from  the 
Governor  of  said  State,  to  the  effect  that  he, 
the  complainant,  should  be  allowed  to  pur- 
chase the  land  from  the  State  at  |2  per  aci«. 
But  the  State  did  not  locate  this  quarter  sec- 
tion, nor  had  it  an  interest  in  it  at  any  time;  so 
that  the  title  was  outstanding  in  the  United 
States  till  Keziah  Taylor  made  her  entry. 

The  complainant,  Wynn,  hamng  no  interett 
in  the  land  but  a  naked  poetemion.  not  protected 
by  an  Act  of  Gongrest,  tee  order  that  hie  writ  of 
error  be  ditmiseedfor  want  ofjuritdiction. 


JOSIAH  GARLAND,  IHff.  in  Error. 

V. 

ROBT.  H.  WYNN,  Executor  and  Devisee  of 
Wm.  Wynn,  Deceased. 

(See  S.  C,  20  How.,  8-8.) 

Pre-emption  laws — eourti  have  power  to  decide 
upon  priority  of  eviry,  and  oterrule  BegUier 
and  Oammittioruer. 

Where  several  parties  set  up  cooaiotingr  claims 
to  property,  with  which  a  special  tribunal  may 
deal,  as  between  one  party  and  the  Oovernment, 
retrardless  of  the  rlirhts  of  others,  the  latter  may 
come  Into  the  ordinary  courts  of  Justice,  and  Itti- 
grate  the  conflictlnsr  claims. 

Nor  do  the  regruiations  of  the  Commissioner  of 
the  Qeneral  Land  Odloe,  whereby  a  party  may  be 
heard  to  prove  his  better  claim  to  enter  land,  oust 
the  Jurlsaiction  of  the  courts  of  Justice. 

Courts  of  Justice  have  power  to  examine  a  con- 
tested claim  to  a  right  of  entry  under  the  pre-emp- 
tion laws,  and  to  overrule  the  deoiatoo  of  the  Recr- 
Ister  and  Keoeiver,  confirmed  by  the  Commissioner, 
in  a  case  where  they  have  been  imposed  upon. 

Submitted  Dec.  10, 1857.   Decided  Dec.  SO,  1857 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Arkansas. 

This  action  was  begun  in  Lafayette  County 
Circuit  Court,  State  of  Arkansas,  by  William 
Wynn  against  .John  Garland. 

The  Circuit  Court  found  that  the  defendant, 
Garland,  was  the  absolute  owner  of  the  tract 
of  land  mentioned  in  the  bill. 

The  case  was  appealed  to  the  Supreme  Court 
of  the  State  of  Arkansas,  which  reversed  the 
decree  of  the  Circuit  Court.  Writ  of  error  was 
sued  out  upon  this  judgment. 

The  facts  upon  which  the  action  was  brought 
are  stated  in  the  opinion  of  the  court. 

Mes»rs.  J.  H.  Bradley,  A.  H.  Law- 
rence and  Oeorg>e  C.  Watkina,  for  plaint- 
iff in  error. 

Mr.  Albert  Pike,  for  defendant  in  error. 
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*  Mr.  Juttiee  OatroD  delivered  the  opinion  of 
the  court: 

In  November.  1842,  Wm.  Wynn  (the  com- 
plainant below)  proved  that  he  had  a  prefer- 
ence of  entry  to  the  quarter  section  of  land  in 
dispute,  according  to  the  Act  of  1888,  and  his 
entry  was  allowed. 

In  February,  1848,  Samuel  Hemphill  made 
proof  that  he  bad  right  of  preemption  to  the 
same  land,  under  the  Act  of  May  26lb,  1880. 
The  two  claims  coming  in  conflict,  it  was  de- 
cided by  the  Register  and  Receiver  at  the  local 
Land  OflSce,  that  Hemphill  had  the  earlier  and 
better  right  to  enter  the  land:  and  in  this  decis- 
ion the  Commissioner  of  the  General  Land 
Office  concurred. 

Wynn's  entry  being  the  oldest,  it  was  set 
aside,  his  purchase  money  refunded,  and  a  pat- 
ent certificate  was  awarded  to  Samuel  Hemp- 
hill, who  assigned  it  to  Qarland,  the  plaintiff 
in  error,  to  whom  the  patent  issued.  The 
benefit  of  the  patent  was  decreed  to  Wynn  by 
the  Supreme  Court  of  Arkansas;  to  reverse 
which  decree,  Oarland  prosecutes  his  writ  of 
error  out  of  this  court. 

It  appears, from  the  allegations  and  evidence, 
that  Garland  procured  the  proofs,  and  was  in 
fact  the  principal  in  obtaining  a  preference  of 
entry  in  the  name  of  Hemphill,  and  in  causing 
Wynn's  elder  entry  to  lie  vacated;  that  the 
whole  proceeding,  on  the  part  of  Garland  and 
Hemphill,  was  a  mere  imposition  on  the  offi- 
cers administering  the  public  lands;  that  Hemp- 
hill never  had  any  improvement  on  the  north- 
east quarter  of  section  18,  but  that  his  improve- 
ment was  on  the  northwest  quarter  of  section 
17,  which  adjoins  the  Quarter  section  in  con- 
troversy; and  that  Garland  induced  the  wit- 
nesses, who  made  the  proof  before  the  Register 
and  Receiver  to  establish  Hemphill's  preference 
of  entrv,  to  confound  the  C|uarter  sections  and 
their  dividing  lines,  and  misrepresented  the  ex- 
tent of  the  cleared  land  occupied  by  Hemphill 
in  1829  and  1880;  so  that  the  witnesses  i^no- 
rantly  swore  that  the  improvement  and  cultiva- 
tion were  in  part  on  the  northeast  quarter  of 
section  18,  which  was  wholly  untrue ;  and  by 
which  false  swearing  Wynn's  entry  was  set 
aside,  apd  Garland  obtained  a  patent  of  the 
land. 

Oarland  insists,  by  an  amended  answer  in  the 
nature  of  a  distinct  plea,  that,  by  the  law  of  the 
land,  the  Circuit  Court  had  no  authority  or  Ju- 
risdiction to  set  aside  or  correct  the  decision  of 
the  Register  and  Receiver,  and  that  their  ad- 
judication and  judgment  in  granting  and  al- 
lowing the  pre-emption  rights  to  and  in  the 
name  of  Samuel  Hemphill  was  final  and  con- 
clusive, and  cannot  be  inquired  into,  or  in  any 
manner  questioned,  modified,  or  set  aside. 

This  matter  was  put  in  issue ;  and  the  court 
below,  when  it  decreed  for  the  complainant, 
necessarily  decided  against  the  bar  to  relief  set 
up  and  claimed  under  an  authority  of  the 
United  States. 

The  question  is,  have  the  courts  of  justice 
power  to  examine  a  contested  claim  to  a  right 
of  entry  under  the  pre-emption  laws,  and  to 
overi-ule  the  decision  of  the  Register  and  Re- 
ceiver, confirmed  by  the  Commissioner,  in  a 
case  whore  they  have  been  imposed  upon  by  ex 
parte  affidavits,  and  the  patent  has  been  ob- 
tained by  one  having  no  interest  secured  to 
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him  in  virtue  of  the  pre  emption  laws,  to  the- 
deslructioii  of  another  s  right,  who  had  a  pr^- 
erence  of  entry,  which  he  preferred  and  ex- 
erted in  due  form,  but  which  right  was  de- 
feated by  false  swearing  and  fraudulent  con- 
trivance brought  about  by  him  to  whom  the 
patent  was  awarded? 

The  general  rule  is,  that  where  several  par- 
ties set  up  conflicting  claims  to  property,  with 
which  a  special  tribunal  may  deal,  as  Mtween 
one  party  and  the  Government,  regardless  of 
the  rights  of  others,  the  latter  may  come  into- 
the  ordinary  courts  of  justice,  and  litigate  the 
conflicting  claims.  Such  was  the  case  of 
Comegys  v.  Va»»e,  1  Pet.,  212,  aud  the  case 
before  us  belongs  to  the  same  class  of  ex  parte 
proceedings;  nor  do  the  regulations  of  the 
Commissioner  of  the  General  Land  Office, 
whereby  a  party  may  be  heard  to  prove  hi» 
better  claim  to  enter,  oust  the  jurisdiction  of 
the  courts  of  justice.  We  announce  this  to  be 
the  settled  doctrine  of  this  court. 

It  was,  in  effect,  so  held  in  the  case  of  Lgtle 
V.  The  State  of  Arkanna*,  9  How.,  828;  next, 
in  the  case  of  Cunningham  v.  Anhley,  14  How.,. 
877;  and  again  in  the  case  of  Bernard  v.  A»h- 
l«y,  18  How.,  44. 

/(  i*  ordered  that  th«  decree  of  the  Supreme 
Court  of  Arkansae  be  in  all  tilings  affirmed. 

Cited-3i  Bow.,  208,  88B;  1  Black,  8S5;  2  Black. 
638;  TWaUMSM;  dWalUiU;  13Wall.,lt6;  MoAlL.. 


THE  RECTOR,  CHURCHWARDENS  Ain> 
VESTRY  of  CHRIST  CHURCH  in  the 
City  of  Philadelphia,  in  trust  for  Christ 
Church  Hobfitai,,  Plffi.  in  Br., 

e. 

THE  (JOUNTY  OF  PHILADELPHIA. 

(See  S.  C,  SW  How..  2S-28.) 

Juritdietion  mu*t  appear  hy  the  reeordr-jvidg- 
ment  of  State  Court. 

A  Judffment  of  a  State  Court  In  regard  to  a  state 
law  imposlDcr  taxes,  when  It  does  not  appear  by 
express  averment,  or  neceoary  intendment,  or  by 
the  reoord,tbat  any  questions  of  wblcb  this  Court  to 
entitled  to  take  oogruizanoe,  under  ttae  25tb  seo.  of 
the  Judiciary  Act,  arose  or  was  decided  in  the 
cause,  is  not  within  the  Jurisdiction  of  this  Court  to 
review. 

Submitted  Dee.  16,  1867.  Decided  Dee.  SO,  1SS7. 

IN  ERROR  to  the  Supieme  Court  of  the 
State  of  Pennsylvania. 

The  following  is  the  case  substantially  a» 
stated  by  the  parties: 

On  April  6th,  1888,  the  Legislature  of  Penn- 
sylvania passed  an  Act  exempting  from  tax- 
ation the  real  property,  includingground  rents, 
belonging  to  Christ  Church  Hospital.  On 
April,  14,  1861,  the  same  Legislature  passed  an 
Act  providing  that  all  property,  real  and  per- 
sona], belonging  to  any  association  or  incorpo- 
rated company,  which*  is  now  by  law  exempt 
from  taxation,  other  than  that  which  is  in  the 
actual  use  and  occupation  of  such  association 
or  incorporated  company,  and  from  which  an 
income  or  revenue  is  derived  by  the  owners 
thereof,  shall  hereafter  be  subject  to  taxation 
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in  the  same  manner  aa  other  property  now  by 
law  taxable. 

Afterwards  the  defendants,  by  their  oiBcers 
and  agents,  assessed  certain  property  belonging 
to  the  plaintiffs,  which  property  belonged  to 
the  plaintiffs  before  passage  of  the  Act  of 
April  6,  1»88.  On  March  38,  1853,  the  defend- 
ants proceeded  by  warrant  of  distress  for  the 
collection  of  the  said  taxes  assessed.  Where- 
upon the  plaintiffs  gave  the  defendants  notice, 
claiming  thai  the  property  assessed  was  ex- 
empt, and  protesting,  &c. 

Subsequently  the  plaintiffs  paid  the  defend- 
ants the  taxes.  Among  these  taxes  were  some 
upon  the  hospital  buildings  in  the  actual  occu- 
pation of  the  plaintiffs.    . 

The  plaintiff  in  error  then  brought  this  suit 
to  recover  back  the  said  taxes. 

The  Supreme  Court  of  Pennsylvania  held 
that  they  were  entitled  to  recover  only  the  taxes 
levied  on  property  in  actual  use  for  hospital 
purposes.  They  have  now  brought  the  case  to 
this  court,  claiming  that  the  exemption  of  the 
Hospital  property  from  taxation  by  the  Statute 
of  lo38,  gave  them  a  vested  right  which  the 
Legislature  could  not  revoke,  and  that  the  at- 
tempted repeal  of  the  said  Statute  was  invalid, 
as  Impairing  the  obligation  of  contracts. 

A  further  statement  appears  in  the  opinion 
of  the  court. 

Meitrt.  H.  M.  Watts  and  W.  M.  Mere- 
dltli»  for  plaintiffs  in  error. 

Me»»n.  Haalehnrst,  'Wm.  M.  Smith  and 
WUllam  A.  Porter,  for  defendant  in  error. 

Mr.  Jugiiee  Campbell  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  Pennsylvania,  under  the  25th  section  of  the 
Judiciary  Act  of  the  ;i4th  September,  1789. 

These  parties,  without  any  pleadings,  stated 
a  case,  in  the  nature  of  a  special  verdict  to  the 
Supreme  Court  of  the  State  of  Pennsylvania, 
upon  which  a  final  judgment  was  rendered.  It 
appears  from  the  case,  that  in  April,  1838,  the 
Legislature  of  Pennsylvania  enacted:  "That 
Christ  Church  Huepital,  having  for  many  years 
afforded  an  asylum  to  numerous  poor  and  dis- 
tressed widows,  who  would  probably  else  have 
become  a  public  charge,  and  that,  in  conse- 
quence of  the  decay  of  the  buildings  of  the 
Hospital  estate,  and  the  increasing  burden  of 
the  taxes,  its  means  are  curtailed  and  its  use- 
fulness limited;  therefore,  that  the  real  prop- 
erty, including  ground  rents  now  belonging 
and  payable  to  Christ  Church  Hospital,  in  the 
City  of  Philadelphia,  so  long  as  the  same  shall 
continue  to  belong  to  the  Hospital,  shall  be  and 
remain  free  from  taxes." 

That  in  April,  1851,  the  Legislature  of  the 
same  State  enacted,  "that  all  property,  real 
and  personal,  belonging  to  any  association  or 
incorporated  company,  which  is  now  by  law 
exempt  from  taxation,  other  than  that  which 
is  in -the  actual  use  and  occupation  of  such  as- 
sociation or  incorporated  company,  and  from 
which  an  income  or  revenue  is  derived  by  the 
owners  thereof,  shall  hereafter  be  subject  to 
taxation,  in  the  same  manner  and  for  the  same 
purposes  as  other  property  is  now  by  law  tax- 
able; and  so  much  of  any  law  as  is  hereby  al- 
tered and  supplied  be,  and  the  same  is  hereby 
See  ao  How. 


repealed :  Provided,  That  nothing  herein  shall 
be  construed  to  exempt  cemetery  companies 
from  taxation." 

It  further  appears,  in  the  case  stated,  that  the 
County  of  Philadelphia,  in  the  year  1853, 
caused  certain  real  estate  and  ground  rents  of 
the  plaintiffs  in  the  City  of  Philadelphia,  and 
which  were  possessed  by  the  plaintiffs  before 
the  date  of  the  Act  first  mentioned,  to  be  val- 
ued and  assessed  for  taxes,  and  that  th^  taxes 
were  subsequently  paid  to  the  officers  of  the 
county,  undier  protest,  by  them.  The  Supreme 
Court  of  Pennsylvania  determined  that  the 
plaintiffs  were  entitled  to  recover  only  for  so 
much  of  the  taxes  assessed  and  paid  which 
were  levied  for  property  in  the  actual  occu- 
pancy of  the  plaintiff  for  hospital  purposes. 

It  does  not  appear,  either  by  express  aver- 
ment or  by  a  necessary  intendment  from  any 
matter  stated  in  the  case,  nor  does  any  entry 
on  the  record  of  the  cause  in  the  Supreme  Court 
of  Pennsylvania  show,  that  any  of  the  ques- 
tions of  which  this  court  is  entitled  to  take 
cognizance,  under  the  terms  of  the  35th  section 
of  the  Judiciary  Act,  arose  in  the  cause,  and 
were  actually  decided  by  that  court.  Therefore, 
in  eonformiiy  with  the  ettabUthed  doctrine  of 
this  court  (Armstrong  v.  The  Treasurer  ofAthcn$ 
Ooanty.ie  Pete.,  £SS;  Smith  v.  Hunter.  7 Hov., 
8.  0.,  7SS)  the  wit  of  errer  mutt  be  diemitted. 


JANE  CARROLL,  MARIA  C.  PITZHUGH, 
BT  AL.,  Devisees  of  Danibl  Cabroll,  of 
Dudingtown,  Hfft.  in  Br,. 

NICHOLAS  DORSET,  NOAH  DORSET. 
ACHSAH  DORSET,  TRISTRAM  8. 
DORSET,  Heirs  of  Law  of  Alfbed  R. 
DowsoN,  Deceased. 

(See  S.  C,  20  How.,  aM-208.) 

Writ  of  error,  how  returnable— record,  when 
filed— irregvJaritiet  in  thete  not  waited  by  ap- 
pearance—appearance  doe»  not  waive  motion 
toditmite. 

The  Act  of  1T89,  880.  22,  requires  that  the  writ  of 
error  should  be  made  returnable  on  a  certain  dar 
therein  named. 

The  tmnscript  of  the  record  must  be  filed  at  the 
term  next  sucoeedlnar  thelssulngr  of  the  writ  or  the 
takiner  of  tb«  appeaf  in  order  to  brinr  the  case 
witbin  tbe  lurisdlctlon  of  the  court. 

These  irregularitiee  were  not  waived  by  general 
appearance. 

Appearance  does  not  preclude  the  party  from 
afterwards  movlngr  to  dismiss  for  the  want  of  Ju- 
risdiction, or  upon  any  other  sufflcient  xround. 

Argued  Dee.  11,  1867.     Bedded  Dee.  SO,  1867. 

APPEAL  from  the  Cireuit  Court  of  the  Unit- 
ed States  for  the  District  of  Columbia. 
This  was  an  action  of  ejectment  brought  in 
the  Circuit  Court  of  the  District  of  Columbia, 
by  the  plaintiffs  in  error.    The  trial  below  re- 
sulted in  a  verdict  and  judgment  for  the  de- 


'SCfTK.—Aimtarance  euret  SefeUe  in  »ervUe  of 
prattes,  ana  1t»  nonrtervtee  O-eept  want  ofjitrltOia- 
lUm  of  tuMfxt  matter.  See  note  to  Knox  v.  Bum- 
mers, 7  V.  8.  (8  Cranch),  MS. 
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fendants;  whereupon  the  plaintiffs  brouj^bt  the 
case  here  on  a  wnt  of  error. 

A  further  statement  appears  in  the  opinion  of 
the  court. 

On  motion  to  dismiss. 

Messrt.  Coxe  and  Redln,  for  plaintiffs  in 
error. 

Metm.  Jonea  and  Bradlejr.for  defendants 


Mr.  Chief  Jtutiee  Tanejr  delivered  the  opin- 
ion of  the  court: 

A  motion  has  l)een  made  to  dismiss  this  case 
for  want  of  jurisdiction. 

It  appears  that  an  action  of  ejectment  was 
brought  by  the  plaintiffs  in  error  aeainst  the 
defendants  in  the  Circuit  Court  of  the  District  of 
Columbia,  and  upon  the  trial  the  verdict  and 
Judgment  were  for  the  defendants. 

The  particular  day  on  which  the  judftnent 
was  rendered  is  not  given;  but  it  is  stated  as  a 
judgment  on  the  third  Monday  in  October,  in 
the  year  1851,  which  it  appears  was  the  first 
day  of  the  term.  But  it  also  appears  that  two 
exceptions  were  taken  at  the  trial  by  the  plaint- 
iffs, one  dated  the  20lh  and  the  other  the  32d  of 
November,  so  that  the  judgment  would  seem 
to  have  been  rendered  a  few  days  before  the 
December  Term,  1851,  of  this  court. 

No  steps  were  taken  to  bring  it  here  for  revis- 
ion, until  the  27th  of  May.  1858,  when  an  ap- 
peal lx>nd  was  approved  by  the  presiding  judge, 
which  recites  that  the  plaintiffs  had  obtained  a 
writ  of  error,  returnable  to  the  next  term  of 
this  court,  and  filed  it  in  the  Clerk's  office.  No 
such  writ  of  error,  however,  appears  to  have 
been  issued.  A  paper,  purporting  to  l>e  a  writ 
of  error,  was  issued  after  the  commencement 
of  December  Term,  1858;  that  is,  on  the  17th 
of  that  month.  Tliis  paper  is  made  returnable 
to  the  Supreme  Court  in  general  terms,  with- 
out naming  any  day  or  even  any  term  at  which 
the  defendants  were  required  to  appear.  The 
transcript  before  us  also  contains  a  citation, 
signed  by  the  presiding  judge,  and  the  service 
is  acknowledged  by  the  attorney  for  the  defend- 
ants. But  the  citation,  like  the  paper  purport- 
ing to  be  a  writ  of  error,  specifies  no  day  or 
term  at  which  the  defendants  are  required  to 
appear,  and,  moreover,  is  not  itself  dated. 

No  further  proceedings  were  had,  to  bring 
up  the  case,  until  Decemt>er  Term,  1856,  when 
the  record  was  filed  without  any  other  writ  of 
error,  l)ond,  or  citation;  and  at  the  same  term 
the  defendants,  by  their  counsel,  appeared  in 
this  court. 

It  is  evident,  from  this  statement,  that  the 
case  is  hot  before  the  court.  The  Act  of  1780, 
sec.  22,  requires  that  the  writ  of  error  should 
be  made  returnable  on  a  certain  day  therein 
named;  and,  indeed,  upon  common-law  prin- 
ciples, a  certain  return  day  in  a  writ  of  error  is 
essential  to  its  validity.  There  is,  therefore,no 
process  by  which  the  case  is  legally  brought  l>e- 
lore  this  court,  and  consequently  we  have  no 
jurisdiction  over  it.  And  if  thle  process  was 
free  from  exception,  and  if  a  wnt  of  error, 
such  as  is  known  and  recognized  by  law.  had 
been  issued  and  filed  in  the  Circuit  Court,  yet 
no  transcript  of  the  record  was  filed  here  until 
nearly  three  Tears  afterwards;  and  this  court 
have  repeatedly  said  that  the  transcript  of  the 
record  must  be  filed  at  the  term  next  succeed- 
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ing  the  issuing  of  the  writ  or  the  taking  of  the 
appeal  in  order  to  bring  the  case  within  the  ju- 
risdiction of  this  court. 

But  it  is  said,  on  behalf  of  the  plaintiffs  in 
error,  that  these  are  mere  irregularities,  which 
were  waived  by  the  general  appearance  at  the 
last  term,  and  that  the  motion  at  the  pieeeot 
term  is  too  late. 

Undoubtedly  the  appearance  of  the  defend- 
ants at  the  last  term,  without  making  a  motion 
to  dismiss,  cures  the  defect  in  the  citation. 
The  citation  is  nothing  more  than  notice  to  the 
party  to  appear  at  the  time  specified  for  the  re- 
turn of  the  writ  of  error.  And  if  he  appears, 
it  shows  that  he  had  notice;  and  if  he  makes  no 
objection  during  the  first  term  to  the  want  of 
notice,  or  to  any  defect  in  the  citation,  he  must 
be  regarded  as  having  waived  it.  The  citation 
is  required  for  his  benefit,  and  he  mar,  there- 
fore, waive  it  if  he  thinks  proper,  and  proce«:d 
to  trial  in  the  appellate  court.  Thispoint  was 
decided  in  the  case  of  The  U.  8.  v.  Tate*  el  aL, 
6  How.,  606;  but  the  court  at  the  same  time 
said  that  the  appearance  did  not  preclude  the 
party  from  afterwards  moving  to  dismiss  for 
the  want  of  jurisdiction,  or  upon  any  other 
sufficient  ground. 

The  same  point  was  again  decided  io  the  case 
of  Buckingham  et  ai.  v.  McLean etal.,  13  How., 
160,  in  which  the  court  said  ttiat  a  motion  to 
dismiss  for  want  of  a  citation  must  be  made  at 
the  first  term  at  which  the  party  appears,  and 
is  too  late  if  made  at  a  subsequent  term.  But 
the  want  of  a  writ  of  error,  such  as  is  prescribed 
by  the  Act  of  Congress,  stands  on  different 
ground.  And  in  the  case  of  The  U.  S.  v. 
Ourrp,  6  How.,  106,  the  court  held,  that  where 
the  power  of  the  court  to  hear  and  determine  a 
case  is  conferred  by  Acts  of  Congress,  and  the 
same  authority  which  gives  the  jurisdiction 
points  out  the  manner  m  which  it  shall  l>e 
brought  before  us,  we  have  no  power  to  dis- 
pense with  the  provisions  of  the  law,  nor  to 
change  or  modify  them. 

Upon  thi*  ground,  the  case  it  not  legallg  before 
u»,  and  tnitet  be  ditminedfor  teant  <tf  jvriidie- 
Uon. 

Cited— »  How.,  210 ; «  WaU.,  SM. 


EDWARD  M.  CHAFFEE,  Trustee  of  Hobacb 
H.  Day,  Hff.inBr., 

e. 
NATHANIEL    HAYWARD. 

<See  S.  C,  20  How.,  208-2ia) 

Appearance  vnthout  motion  to  ditmitt,  wotMr  of 
error  in  dlation — absence  of  countel,  no  reaion 
for  delay  ofeate. 

The  appeaninae  of  the  part^  In  this  court,  wttk- 
out  maklntr  a  motion  to  dismiss  during  the  lint 
term,  is  a  waiver  of  any  Irregrularity  In  the  cita- 
tion. 

The  atMenoe  of  one  or  all  the  counsel  employvd 
by  one  party.  In  the  pursuit  of  other  business,  tvt- 
nlsbes  no  ground  for  delaying:  a  case  In  this  court. 
without  the  consent  of  the  adverse  party. 

Argued  Dec.  14,  1867.      Bedded  Dec.  31,  18S1. 

THIS  suit  was  brought  in  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Rhode  Island,  by  the  plaintiff  in  error,  for  the 
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recovery  of  damages  allej^  to  have  been  sus- 
tained by  reason  of  tlie  alleged  infringement  of 
a  certain  patent.  The  defendant  pleaded  to  the 
jurisdiction  of  the  court,  that  be  was  an  inhab- 
itant of  the  District  of  Connecticut,  and  that 
at  tlie  time  of  the  pretended  service  of  the  writ 
he  was  not  within  the  District  of  Rhode  Island. 
The  plaintiff  demurred,  and  the  court  overruled 
the  demurrer  and  dismissed  the  case  for  want 
of  jurisdiction.  The  plaintiff  brought  the  case 
here  on  a  writ  of  error. 

A  further  statement  appears  in  the  opinion  of 
the  court. 

On  motion  to  dismiss. 

ilmr».  T.  A.  Jenckes  and  R.  H.  Gillet, 
for  plaintiff  in  error. 

Mettn.  Charles  S.  Br»dle]r  and  Joseph 
S.  Pitauui,  for  defendant  in  error. 

Mr.  CAtffJtMtinfTanejr  delivered  the  opin- 
ion of  the  court: 

In  this  case,  a  judgment  in  favor  of  the  de- 
fendant in  error  was  rendered  in  the  Circtiit 
Court  of  the  United  States  for  the  District  of 
Rhode  Island,  at  ite  June  Term.  1856.  The 
plaintiff  sued  out  a  writ  of  error  on  the  27tb  of 
October,  t856,returnable  to  the  December  Term 
of  this  court  then  next  following — but  the  cita- 
tion to  the  defendant  was  signed  by  the  clerk  of 
the  court  and  not  by  the  judge  who  allowed  the 
writ  of  error. 

In  pursuance  of  this  writ  of  error,  the  record 
was  nled  here  and  the  case  docketed  on  the  24th 
of  November.  1860;  and  on  the  4tb  of  Decem- 
ber the  defendant  appeared  by  counsel  in  this 
court. 

A  motion  has  been  made  at  the  present  term 
to  dismiss  the  case,  t>ecau8e  the  citation  is 
signed  by  the  clerk  and  not  by  the  judge. 

The  citation  is  undoubtedly  irregular  in  this 
respect,  and  the  defendant  in  error  was  not 
bound  to  appear  under  it.  And  if  a  motion  had 
been  made  at  the  last  term,  within  a  reasonable 
time,  to  dismiss  the  case  upon  this  ground,  it 
would  have  been  dismissed.  But  the  appear- 
ance of  the  party  in  this  court,  without  making 
a  motion  to  dismiss  during  the  first  term,  is  a 
waiver  of  any  irregularity  in  the  citation,  and 
is  an  admission  that  he  has  received  notice  to  ap 
pear  to  the  writ  of  error.  This  point  was  dicided 
in  the  case  of  MeDonogh  v.  MUlaudon.  8  How., 
«08;  UniUd  States  v.  TuUe,  6  How.,  606;  and 
Buckingham et  al.  v.  McLean  et  al,,\Z  How.. 
150.  And  these  cases  have  been  recognized 
and  affirmed  in  the  case  of  Carroll  et  al.  v.  Dor- 
sey  et  al.,  decided  at  the  present  term. 

Indeed,  any  other  rule  would  be  unjust  to  a 
plaintiff  in  error,  and  is  not  required  for  the 

Srotection  of  the  defendant.  The  latter  is  not 
ound  to  appear,  unless  be  is  legallv  cited,  ex- 
cept for  the  purpose  of  moving  to  dismiss.  He 
knows,  or  must  oe  presumed  to  know,  whether 
the  notice  which  the  law  requires  has  been 
served  on  him  or  not.  And  if  the  objection  is 
made  at  the  first  term,  the  plaintiff,  by  a  new 
writ  and  proper  citation,  might  bring  up  the 
case  to  the  succeeding  term.  But  if  the  defend- 
ant does  not,  by  motion, at  the  first  term,  apprise 
him  of  the  irregularity  of  his  proceeding  m  this 
respect,  and  of  his  intention  to  take  advantage 
of  It,  the  plaintiff  is  put  off  his  guard  by  the 
defendant's  appearance,  and  if  the  motion  is 
permitted  at  the  second  term,  he  will  be  de- 
See  20  How. 


layed  an  entire  year  in  the  prosecution  of  his 
suit,  whenever  It  is  the  interest  of  a  defendant 
in  error  to  delay  and  harass  his  adversary. 

An  affidavit  has  been  filed  by  one  of  the  coun- 
sel for  the  defendant  in  error,  stating  that  he  is 
the  junior  counsel  in  the  case,  and  that  he  did 
not  make  the  motion  at  the  last  term,  because 
the  senior  counsel  was  absent  in  Europe,  and 
the  deponent  did  not  wish  to  decide  on  the  ex- 
pediencv  of  the  motion  to  dismiss  without  con- 
bulting  him;  that  he  expected  him  to  return  l>e- 
fore  the  term  ended,  but  the  court  adjourned 
sooner  than  he  anticipated,  and  the  senior  coun- 
sel did  not  return  until  the  court  had  finally  ad- 
journed to  the  next  term. 

The  facts  stated  in  this  affidavit  cannot  in- 
fluence the  decision  of  the  motion.  The  ab- 
sence of  one  or  of  all  the  counsel  employed  by 
one  party,  in  pursuit  of  other  business,  fur- 
nishes no  srround  for  delaying  a  case  in  this 
court,  without  the  consent  of  the  adverse 
party. 

TAe  motion  eomet  too  late,  and  is,  thtr^ore, 
ovmmled. 


HORACE  H.  DAY,  Plff.  in  Er., 

e. 

NATHANIEL  HATWARD. 

(See  S.  C  20  How.,  210.) 

The  motion  to  dismiss  stands  on  same  rround  and 
Is  decided  In  same  manner  as  in  Cbaliee  v.  Bay- 
ward,  next  preoedlng  case. 

Argued  Dee  t4,  1867.      Decided  Dee.  SI,  1867. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Rhode  Island. 
This  case  is  substantially  the  same  as  the  pre 
ceding  one.    The  same  counsel  appeared. 
On  motion  to  dismiss. 

Mr.  Chief  Jiuiiee  Ttmvj  delivered  the  opin- 
ion of  the  court: 

The  motion  to  dismiss  in  this  case  stands 
on  the  same  ground  with  that  of  Cliaffee, 
Trustee  of  Day,  v.  Hayward,  just  disposed  of, 
and  must,  for  the  reasons  assigned  in  that  case, 
be  also  overruled. 


JAMES  R.  JONES,  CHAS.  C.  JONES,  WM. 
G.  GORMAN.  ROBT.  LOTT,  JOHN  TIP 
PIN,  MATTHEW*  T.  TIPPIN,  and  JOHN 
R  TALLY,  Plffs.  in  Br., 

V. 

CATHARINE  McMASTERS.  by  her  Next 
Friend,  Manitbi.  Ybarba. 

(Sees.  C,  20  How.,  8-22.) 

Division  of  an  empire  works  no  forfeiture  of 
property — the  HtU  remains  as  before — plea  of 
alienage  in  Texas — questions  exclusively  for 
courts  of  equity  cannot  be  determined  in  suits 
at  law — survey  and  location  of  government 
land  cannot  be  questioned  at  law  in  ejectment 
— if  voidable,  the  question  is  for  equity. 


Vofrs.— Effect  of  aUenaae  on  title  to  landn.    See 
note  to  Oovemeur  v.  Bobertaon,   U   XJ.   8.  ill 
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The  division  of  an  Empire  works  no  forfeiture  of 
a  riffht  of  property  previously  acquired. 

Tbe  title  remains  after  the  Revolution,  and  ereo- 
tion  of  I  be  new  Oovemment,  the  same  as  before. 

In  Texas,  until  some  Act  of  the  Legrlslature  Is 
passed  on  tbe  subject  of  alienage,  or  some  proceed- 
ing bad,  on  the  part  of  the  Government,  devesting 
the  estate  for  aUenaKcetTeot  cannot  Iwativen  to  tbe 
plea  of  alienage. 

Tbe  United  States  courts,  In  a  suit  at  law,  should 
exclude  tbe  determination  of  all  questions  that 
belongr  exclusively  to  a  court  of  equity. 

There  Is  no  ground  that  could  warrant  the  court 
in  trolnir  behind  a  survey  and  location  In  a  suit  at 
law,  which  were  made  by  the  Oovemment  that 
granted  the  title. 

If  voidable,  for  irregularity  or  other  cause,  the 
question  was  not  one  for  a  court  of  law  In  an  ac- 
tion to  recover  possession,  but  foracourtof  equity 
to  reform  any  error  or  mistake. 

Argutd  Die.  17.  1867.     Decided  Jan.  11. 1868. 

IN  ERRO  R  to  the  District  Court  of  the  United 
States  for  the  District  of  Texas. 

The  case  is  stated  by  the  court. 

Mr.  W.  O.  Hale,  for  plaintiffs  in  error: 

The  District  Court  should  not  have  sus- 
tained the  demurrer  to  the  plea  to  the  Jurisdic- 
tion, pleaded  by  John  R.  Tally.  It  appeared 
by  tbe  allegations  of  that  plea  that  tbe  plaintiff 
was,  at  the  time  of  the  institution  of  the  suit,  a 
citizen  of  the  State  of  Texas.  The  Constitu- 
of  the  Republic  of  Texas  declared  that  "  all 
persons  (Africans,  the  descendants  of  Africans, 
and  Indians  excepted)  who  were  residing  in 
Texas  on  the  day  of  the  Declaration  of  Inde- 
pendence, shall  be  considered  citizens  of  the 
Republic,  and  entitled  to  all  the  privileges  of 
such. 

Const.  Rep.,Oen.  Prov.,  sec.  10;  Hart.  Dig., 
p.  8«. 

And  the  incorporation  of  the  Republic  of 
Texas  into  the  Union,  "on  an  equal  footing 
with  the  original  States  in  every  respect, 
necessarily  converted  the  citizens  of  the  Re- 
public of  Texas  into  citizens  of  the  State  of 
Texas  and  of  the'  United  States. 

Joint  Resolution  for  annexing  Texas  to  the 
United  States,  March  1, 1845,  6  Stat,  at  L.,  797; 
Act  of  Dec.  29, 1845,  6  Stat,  at  L.,  1. 

It  follows  that  any  person,  who,  within  the 
meanin^^  of  tbe  Constitution  of  the  Republic, 
resided  in  Texas  at  the  time  of  the  Declaration 
of  Independence,  and  continued  thus  to  b«  a 
citizen  of  the  Republic  until  the  period  of 
annexation  to  the  United  States,  became  there- 
by a  citizen  of  the  State  of  Texas,  and  was  not 
competent  to  bring  a  suit  in  the  District  Court 
of  the  United  States  against  other  citizens  of 
the  same  State.  The  only  point  which  presents 
any  ditllculty  is  in  relation  to  the  meaning  of 
tbe  phrase  "who  were  residing  in  Texas" 
tiled  in  tbe  ConsUtution  of  the  Republic.  There 
can  be  little  doubt,  however,  that  tbe  framers 
of  the  Constitution  intended  this  phrase  to  be 
equivalent  to  the  corresponding  one — "  who 
had  their  domicil  in  Texas  " — and  did  not 
design  to  deprive  of  their  citizenship  those  who 
were  physically  absent  from  the  country. 
Many  of  the  most  respectable  and  deserving 
residents  of  Texas  were  not  personally  within 
tbe  limits  of  the  Republic  at  the  date  of  the 
Declaration  of  Independence.  The  history  and 
legal  annals  of  Texas  are  filled  with  examples. 

Yoakum's  History  of  Texas.  Vol.  II.,  pp.  34, 
8«,  118.  12S,  17S,  181;  Ordinances  of  Gen. 
Council,  pp.  68,  65,  56,  68;  Republie  v.  Young, 
cited  in  STex.,  460;  Dall,  464;   The  StaU  v. 
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Skidmore,  5  Tex.,  460:  Ruueli  v.  Randolph,  11 
Tex.,  464-466. 

It  could  not  be  intended  by  the  Constitution 
of  the  new  State  then  in  need  of  citizens  and 
anxious  to  attract  them,  to  disfranchise  such 
persons  by  a  rigorous  and  literal  application  of 
the  term  "resident."  And  his  conclusion  is 
confirmed  by  the  established  meaning  of  this 
term. 

Lam^  V.  Smythe.  16  Mees.  &  W.,  434;  J3^I- 
ton  v.  Broum,  1  Wash.  C.  C,  814;  BUinehard 
V.  Stearns,  6  Met.,  308;  Orauford  v.  Wilion,^ 
Barb.,  522. 

If,  then,  the  Constitution  of  the  Republic  of 
Texas  conferred  citizenship  upon  those  who 
had  their  domicil  in  the  country  at  the  time  of 
the  Declaration  of  Independence,  it  will  follow 
that  Catharine  McMasters  was  a  citizen  of  the 
Republic.  It  appeared  by  the  allegations  of 
the  plea  that  the  domicil  of  her  birth  or  origin 
was  in  Texas,  at  the  Town  of  Ooliad.  and  that 
domicil  certainly  continues  until  another  is 
acquired. 

thmerviBe  v.  Somenille,  6  Ves.,  787;  Monro 
V.  Monro,  7  CI.  &  Fin.,  876;  Mateard  v.  Pnb., 
Concl.,  86,  No.  1. 

To  acquire  another  domicil,  an  intention  to 
abandon  the  domicil  of  origin  must  exist. 

Monro  v.  Monro,  7  CI.  &  Fin.,  891. 

And  an  absence  of  fifteen  or  twenty  years  is 
not  in  itself,  without  proof  of  such  intention; 
sufficient  to  forfeit  tbe  original  domicil. 

Merlin,  Repert,  Domicil.  sec.  2;  Dali.,  Diet. 
Oen.  Domicil,  sec.  1,  Nos.  9-18. 

In  the  case  of  8t.  Germain,  absent  in  India 
for  forty-five  years,  it  was  decided  that  such  ab- 
sence, without  proof  of  his  intention  to  abandon 
his  residence  in  France,  did  not  devest  liim  of 
his  domicil. 

Dali..  Jur.  Gen.,  Vol.  VI..  pp.  888.884. 

The  intention  or  anitnv*  thus  essential  to  the 
acquisition  of  a  new  domicil,  must  be  a  legal 
and  disposing  will,  and  the  voluntary  act  of  a 
mind  capable  in  law  of  acting.  It  can  only  be 
evinced  by  a  person  ntijuri*. 

Somerme  v.  SomeniUe,  6  Ves.,  787;  Onier 
V.  <y Daniel  d  Toung,  note  to  1  Binn.,  849, 
362. 

And  a  foriuni,  an  infant  or  child  cannot  be 
capable  of  such  an  intention.  Nam  enfant, 
et  qui  infant*  proximut  ett.  non  muUum  a 
fiirioto  dittat.     Inst.,  8,  19,  10. 

A  minor  without  parents  or  legal  tutor,  can 
therefore  never  lose  or  abandon  propria  mai 
marte  the  domicil  of  origin. 

StoiT  Confl.Laws,  sees.  46, 506,no<«;  1  Barge, 
Com.  Col.  Law,  88,  89;  Poth.,  Oout.  dOrieani, 
ch.  1,  sec.  1  Nos.  12-18;  ed.  de  Brugnet.  Vol. 
1..  p.  6;  Detduitz  de  St.  Pierre  v.  Betel,  Sirev, 
86,  p.  2,  656;  Bobbini  v.  Weeks.  5  Mart.  N.  $., 
879;  Sueeession  of  M.  J.  Bobert,  2  Rob.  La., 
485.486. 

It  is  true  that  the  surviving  father  or  mother 
— ^that  is  to  say,  the  natural  tutor — ^may  chan^ 
at  will  the  domicil  of  tbe  minor  and  transfer  it 
to  a  different  country  {PoUnger  v.  Wightman, 
3  Mer.,  67,  79);  but  this  power  does  not  ex- 
tend to  a  mere  friend  or  to  a  person  assuming, 
without  the  direct  authority  of  law,  tnie 
custody  of  the  minor's  person. 

Bobbins  v.  Weeks,  6  Mart.  N.  8.,  879. 

These  rules  are  well  explained  by  J.  Voet,  in 
his  Commentaries  on  tbe  Pandects  (Lib.  6,  "Tit 
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1.  No.  100),  where  he  sajrs:  "Ut  enim  hand 
■diffleiliter  admUtendum  sit  minorennem  non 
moffUiposge  domieUium  mutare  guam  eontrahen- 
do  se  obUgare;  tamen  quemadmodatn  contrahere 
■auetore  tutore  permismm  ei  est,  itnq>ie  et  domieU- 
ium eum  patre  nuUrete  tanquam  tuUlae  tjjus  aut 
■saliem  edaeationi  praepotita,  tutoribus  caeteris 
non  eontradieenttbus,  mutare  nihil  vetat."  It  is 
because  the  authority  of  the  tutor  supplies  the 
-defect  of  legal  capacity  or  volition  in  the 
minor,  that  the  latter  acquires  the  domicil  to 
which  he  accompanies  the  guardian;  but  the 
authority  of  the  delegated  or  appointed  tutor 
-ceases,  when  he  removes  beyond  the  limits  of 
the  country. 

Johnstone  v.  Beattie,  10  CI.  &  Finn.,  42,  87. 
118.  148. 

Only  the  natural  guardian — the  parent  of  the 
minor,  whose  power  remains  unimpaired — can 
-cliange  the  domicil  of  his  ward  to  a  new  coun- 
try. 

Belwol  Directors  v.  James,  2  Watts  &  8.,  668, 
572. 

These  principles  are  substantially  recognized 
in  the  case  of  Sard}/  v.  DeLeon,  6  Tex.,  234- 
«38. 

The  case  made  by  the  present  plea  in  abate- 
ment, is  stronger  than  that  of  Hardy  v.  DeLeon. 
Catharine  McMaster  was  a  child,  less  than  five 
years  of  ^  at  the  time  of  her  removal  from 
the  domicifof  her  parents  and  of  her  own  birth, 
in  Texas,  to  a  foreign  country. 

Her  parents  were  both  dead :  she  has  had  no 
recognized  tutor,  nor  has  she  been  emancipated 
bv  marriage;  she  was  removed  by  the  family 
-ot  Manuel  Sabariego,  with  which  she  has  con- 
tinued to  leside,  and  it  does  not  appear  that  the 
family  which  she  thus  accompanied  had  any 
legal  authority,  whatever,  to  control  her  course 
in  life,  or  decide  on  her  domicil. 

These  views  are  confirmed  by  a  recent  de- 
-cision  of  the  Supreme  Court  of  Texas,  made  at 
Tyler  in  1857,  in  the  case  of  Wheeler  v.  Hoi- 
lit,  Id  Tex.,  S22  (see  manuscript  opinion): 
"  when  an  infant  has  no  parents,  the  law.  it  is 
true,  remits  him  to  his  domicil  of  origin,  or  to 
the  last  domicil  of  his  parents:  but  when  he 
has  a  surviving  parent,  it  is  difficult  to  con- 
ceive the  justice  or  propriety  there  would  be  in 
not  permitting  her  to  matte  her  domicil  that  of 
her  children. '  And  the  court  cites  the  opinion 
of  Oh.  J.  Oibson,  in  School  Directors  v.  James, 
a  Watts.  &  8.,  668,  with  approbation,  and 
affirms  the  rule,  that  "  whatever  may  be  the 
power  of  the  guardian  over  the  person  and 
property  of  the  ward,  he  cannot  exercise  it  so 
as  to  injure  the  ward  himself.  The  very  end 
and  purpose  of  his  office  is  protection,  and 
there  is  no  imaginable  case  in  which  the  law 
makes  it  an  instrument  of  injury  by'  implica- 
tion." It  is  evident  from  this  decision  that 
fiabariego  bad  no  power  to  remove  the  in- 
fant plaintiff  from  the  domicil  of  origin  for 
any  reason,  much  less  to  make  such  removal, 
when  it  would  work  the  forfeiture  of  the 
minor's  lands  in  Texas. 

This  part  of  the  case,  however,  can  be  put  upon 
higher  ground.  The  principles  of  the  Spanish 
law — and  not  the  law  of  nations  or  of  nature — 
■controlled  the  political  rights  of  persons  under 
both  the  Republics  of  Mexico  and  of  Texas. 
The  jurisprudence  of  Spain  in  relation  to 
■questions  of  citizenship,  was  strictly,  and  per- 
8ee  20  How. 


haps,  too  exclusively  national  in  its  spirit.  It 
admitted  of  no  divided  allegiance  ;  it  Offered 
no  expatriation  from  the  native  soil.  The  domi- 
cil of  the  origin  fixed  the  political  rights  and 
duties  of  the  subject  and  citizen  forever.  ''By 
law  no  man  can  denaturalize  himself." 

Part  2,  18.  29,  part.  4,  24,  6. 

And  Aguila  y  Roxas,  in  his  excellent  notes 
to  his  grandfather's  treatise  on  the  confiict  of 
laws  in  relation  to  entailments,  sums  up  the 
whole  doctrine  in  this  paragraph :  ' '  Originarius 
hujus  Begni,  qui  in  aliud  u  tran»tulit,  non 
amittit  oriyinem,  quia  quemadmodum  patrem 
mutare  non  possumus,  ita  nee  patriam;  pro  qua 
videndi  qxti  hano  sententiam  sequuntur,  Bart, 
in  L.  Assumptio  in  pnnc.  f.  ad.  Municipal; 
Sozin.  in  cap.  licet  ratione  ult.  num.  SI,  de  for. 
compel;  Sanchez  de  Matrim,  Ub.  S,disp.  tS,  num. 
4;  Barbos.  in  L.  Haerens  absens.  Section  pro- 
inde  n.  £4  dkS,  g6.  41.  87.  102  &  180,  cum  seq. 
deJudic.; Meriodi,  Cons..  1076.  anum. 8&cons., 
600,  num.  7  <&  Cons.,  80  num.  10.  &  seq.,  & 
cons.,  1 12,  n.  01 ;  Pate,  de  vir.  pat.  potest,  8  cap. 
2,  n,  81;  Peregrin,  cons.,  65;  Manuel  Barbos. 
ad  Ordin.  Portugal,  lib.  2,  tit.  66,  in  prin. 
num.  2;  Oiarlin  eontrot,  for  cap.  149,  ubi 
elegans  ratio  ibi;  quia  statim  atqiu  natus  est 
patria.  iUi  hj/potheeatus  est;  Vide  D.  Amaya  in 
L.  7  C,  in  col.  num.  82,  et  seq. ;  Chrleval  de 
Judic,  tit.  I.  disp.  i,  hum.  IH;  Sard.  eons. 
660,  num.  6;  Cold.  Pereycsa  in  Betp.,  pro  D. 
Joan,  de  Tastis,  n.  9." 

See  Aguila  y  Boxas,  Additae  Quaesl,  p.  HI., 
ch.  I.,  no.  S;  Notes  of  Oreg  Lopez  to  part.  IV., 
24.  6. 

The  political  existence  of  Catharine  Me- 
Masiers  was  attached  to  the  soil,  and  in  the  lan- 
guage of  Ciarlini,  Above  cited,  she  was  mort- 
gaged to  it  as  her  country. 

II.  The  District  Court  should  not  have  in- 
structed the  jury  that  "  the  plaintiff's  title  being 
the  elder,  is  paramount  to  any  right  shown  by 
the  defendants,  unless  its  valiuitv  has  bisen 
successfully  impeached  by  the  defendants;" 
liecause  this  charge  presupposed  that  the  plaint- 
iff had  proved  the  derivation  of  title  to  her 
from  the  original  grantee  of  the  land;  but  there 
was  no  proof  that  the  plaintiff  was  the 
daughter  of  Juana  Trejo,  the  wife  of  Mc- 
Masters,  and  the  daughter  of  Maria  de  Jesus  y 
Barbo,  to  whom  the  land  was  first  granted. 

III.  The  District  Court  erred  in  instructing 
the  junr  that  if  the  plaintiff  as  a  Mexican 
citizen  had  continued  to  reside  out  of  Texas, 
from  a  period  anterior  to  the  Declaration  of  In- 
dependence, her  right  to  the  land  remained  as 
it  was  before  that  Revolution,  l)oth  upon  gen- 
eral principles  and  by  force  of  the  "Treaty  of 
Quadaloupe  Hidalgo. 

McKenny  v.  Saviego,  18  How.,  288. 

IV.  The  District  Court  erred  in  refusing  to 
instruct  the  jury,  that  if  they  should  find  from 
the  evidence  that  the  survey  and  grant  under 
which  the  plaintiff  claimed,  was  deliberately  and 
designedly  made  so  as  to  include  a  large  area 
out  of  the  limits  prescribed  by  Decree  No.  190 
of  the  Laws  of  Coahuila  and  Texas,  then  they 
were  consider  the  grant  void  for  the  excess, 
and  entirely  void  for  want  of  any  legal  burvey 
of  the  l>oundaries  of  the  land.  A  grant  in  vio- 
lation of  law,  or  for  more  or  different  land  than 
the  law  authorizes,  is  void,  and  may  he  attacked 
collaterally  in  an  action  of  ejectment. 

807 


Digitized  by 


Google 


8-22 


BlTFBBMK  COUBT  OF  THK  UHITBD  StATBS. 


Dsc.  Tkbm, 


11  Wheat.,  882,  885;  1  Wheat.,  165,  158;  2 
How.,  817. 

V.  The  District  Court  was  requested  to  in- 
struct the  jury,  that  if  they  believed  from  the 
evidence  that  the  survey  and  grant  under  which 
the  plaintiff  claimed  title,  extended  so  as  to  in- 
cluae  a  large  area  out  of  the  limits  prescribed 
by  the  law,  and  the  survey  and  grant  were  so 
made  by  fraudulent  procurement  on  the  part 
of  the  grantee  by  her  agent  in  that  behalf,  then 
the  jury  might  consider  the  grant  as  entirely 
void.  The  court  gave  the  instruction  with  the 
addition,  that  unless  the  Alcalde  Commissioner 
was  informed,  at  the  time  he  gave  the  posses- 
sion and  issued  the  title,  of  the  fact  that  said 
survey  extended  so  as  to  include  a  large  area 
out  of  the  limits  prescribed  by  the  law  as  before 
stated,  the  grant  would  not  be  void  for  the 
cause  aforesaid,  and  that  such  fraudulent  pro- 
curement of  the  survey  alone  would  not  vitiate 
the  grant.    This  addition  was  erroneous. 

9  Pet.,  729:  2  How.,  818;  4  Dall.,  244;  9 
Tex..  608;  10  Tex.,  505. 

VI.  The  District  Judge  was  requested  to  in- 
struct the  jury,  that  the  grant  under  which  the 
plaintiff  claimed  title  was  one  of  a  class  that 
might  be  forfeited  for  non-performance  of  con- 
ditions; but  ordinarily  a  law  of  the  Legislature 
and  judicial  action  under  it,would  be  necessary 
to  avoid  such  a  grant.  Yet  the  claimant  under 
such  a  grant,  might  act  so  as  to  supersede 
the  necessity  for  such  a  judicial  determi- 
nation; and  if  the  conduct  of  the  claimant 
should  amount  to  an  admission  of  the  forfeit- 
ure or  negation  of  claim,  the  claimant  could 
not  afterward  set  up  that  right,  especially 
against  any  person  who  had,  in  the  meantime  ob- 
tained a  legal  survey  on  a  valid  claim  for  land; 
and  that  it  was  a  question  of  fact  for  the  jury 
to  return,  whether  the  conduct  of  the  claimant 
amounts  to  such  admission  of  forfeiture  or  ne- 
gation of  right.  This  instruction  was  ^iven, 
but  with  the  addition  that  it  was  a  question  as 
to  the  actual  intention  of  plaintiff;  and  the 
jury  should  be  satisfied,  considering  her  infan- 
cy and  other  circumstances,  that  such  was  in 
fact  her  intention,  or  that  they  should  find 
against  plaintiff  on  such  ground.  That  an 
abandonment  of  a  legal  c&m  or  title  to  land 
may  be  presumed  from  the  actions  of  the  claim- 
ant, is  well  settled. 

18  How.,  3-6;  15  How.,  29;  12  How.,  484. 

Negligence  may  preclude  a  party  from  re- 
asserting a  claim  so  as  defeat  junior  titles. 

IHow.,  196;  15  Tex.,  414. 

The  fact  of  abandonment  does  not  depend 
upon  mere  intention ;  it  is  a  presumption  of 
htw  from  the  acts  of  the  party. 

1.  8.  &  R,  120;  Stor  v.  Bradford,  2  Pa., 
884;  Ateltison  v.  McCuUoch,  5  WatU,  14:  Me- 
Donald  v.  MulhoOan,  6  Watte.  175. 

The  District  Judge  erred,  therefore,  in  an- 
nexing the  qualification  to  his  instruction  on 
this  point. 

ilfr.  Robert  HngheSt  for  defendant  in 
error: 

After  reviewing  the  pleadings,  the  counsel 
proceeded: 

This  plea  shows  that  plaintiff  below  did 
not  reside  in  Texas  at  the  day  of  the  Declara- 
tion of  Independence,  but  was  then  residing  in 
Hatamuras,  or  elsewhere  in  Mexico. 

The  Declaration  of  the  Constitution  of  the 
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Republic  is,  "  all  persons  (Africans  excepted, 
&c.)  who  were  residing  in  Texas  on  the  day  of 
the  Declaration  of  Independence,  shall  be 
considered  citizens  of  the  Republic,  and  en- 
titled to  all  the  privileges  of  such." 

Const,  of  Rep.,  Oeneral  Provisions,  sec.  10, 
Hartley's  Di^.,  p.  88. 

But  to  avoid  the  effect  of  this  provision,  it  is 
contended  that  the  word  "residing,"  in  the- 
connection  it  is  found,  should  be  construed  the 
same  as  "  domicil";  and  to  show  that  there- 
might  be  a  domicil  without  a  continued  actual 
residence,  numerous  authorities  will  no  doubt 
be  referred  to— all  of  which,  as  before  stated, 
will  be  admitted  to  be  good  law;  but  they  do- 
not  meet  the  case.  For  it  is  manifest  that  the 
Convention  which  framed  tbe  Constitution  did 
not  intend  to  indicate  "domicil "by  the  lan- 
guage used.  There  were,  and  could  not  have 
been  otherwise  than  great  numbers  of  persons 
within  the  limito  of  Texas  who  had  not  become 
citizens,  and  all  such  it  was  intended  to  make 
citizens.  This  will  appear  from  an  examina- 
tion of  the  other  provisions  of  the  same  lOtb 
section,  and  other  sections  of  the  Constitution. 
But  again,  had  the  word  "  domicil "  been  used 
instead  of  "residing,"  there  would  have  been 
something  in  the  argument.  Domicil  does  not 
necessarily  indicate  residence. 

The  plea  shows  that  Catharine  McMasters. 
was,  from  the  time  of  her  birth  up  to  about  the 
age  of  four  years,  domiciled  in  Gk>liad,  the 
place  of  her  birth,  but  removed  therefrom  by 
those  under  whose  charge  she  was  to  Matamo- 
ras  before  the  Declaration  of  Independence. 
She  then  was  a  native  Mexican,  owing  alle- 
giance to  the  Republic  of  Mexico.  When  she- 
was  removed,  a  revolution  had  commenced, 
and  was  subsequently  perfected  by  the  Dec- 
laration of  Independence.  If  she  had  remained 
ed  in  Texas,  she  would  have  been  regarded  as. 
a  Texan  citizen.  But  having  been  removed 
from  Mexico,  she  thereby  adhered  to  Mex1<^, 
though  she  had  no  will  on  the  subject.  But 
being  a  minor,  not  lukving  power  to  make  an 
election,  she  had  time  until  majority  to  make 
such  election,  and  wh^n  made,  she  would 
be  a  citizen  of  that  State  to  which  she 
adhered ;  but  in  the  meantime,  she  could  be 
considered  in  no  other  light  than  a  citizen  of 
Mexico.  These  principles  have  been  ncog- 
nized  in  this  court,  and  applied  to  the  case 
occurring  during  our  Revolution. 

A  natire-bom  American,  resident  in  New 
York,  united  himself  to  the  English  forces  in 
possession  of  New  York,  and  adhered  through- 
out the  struggle  to  the  British  side,  and  went 
off  with  the  British  forces,  and  died  in  the 
British  dominion.  His  son,  born  in  New  York, 
was  taken  with  him  and  continued  under  hi» 
charge.  This  son  afterwards  claimed  an  estate 
by  descent,  and  it  was  determined  that  he  was- 
an  alien  and  could  not  take  by  descent. 

IngUt  V.  Tfte  Sailor's  Snug  Harbour,  8  Pet., 
99. 

And  this  is  the  case  which  shows  the  distinc- 
tion between  mere  questions  of  domestic  domi- 
cil and  the  more  important  question  as  to 
national  character.  In  the  former,  the  question 
of  domicil  of  a  minor  is  settled  by  that  of  hi» 
father,  or  the  last  of  the  father  when  he  is  dead ; 
while  in  the  latter,  the  national  character  de 
pends  upon  election  whether  the  party  be  adult 
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or  minor,  through  the  act  of  the  father  making 
his  election  may  operate  an  election  for  the 
son,  if  his  dissent  be  not  made  in  due  time. 

But  did  Catharine  McMasters  show  either  a 
dissent  or  an  election  to  become  a  Mexican 
instead  of  a  Texan?  It  will  be  seen  by  an  ex 
amination  of  the  plea  in  question  that  she  was 
about  four  years  of  age  when  she  was  removed 
by  Manuel  Sabariego  to  Matamoras  before  the 
Declaration  of  Independence  in  March,  1880; 
Hhe  was,  therefore,  of  age  eighteen  years  after- 
wards in  the  year  1868.  We  have  no  evidence 
of  a  dissent  to  the  act  of  removal  by  Sabariego, 
or  of  an  election  to  become  a  citizen  of  Texas; 
and  upon  the  principles  established  in  the  case 
referred  to  in  this  court,  it  must  be  presumed 
that  she  ratified  the  act  of  her  friend  and  re- 
mained a  citizen  of  Mexico,  and  was  so  by  re- 
lation, from  the  time  of  removal  and  the 
declaration. 

The  counsel  reviewed  the  instructions  of  the 
court  to  the  jury  and  contended  that  they  were 
correct.  On  the  last  instruction  asked  for  by  the 
plaintiff  in  error  (see  VI.  alx)ve),  he  said  this 
instruction  clearly  should  not  have  been  given, 
because,  1.  There  was  not  a  particle  of  evi- 
dence before  the  jury  conducing  to  show 
either  a  forfeiture  or  negation  of  her  claim; 
and  2.  There  are  no  facts  stated  in  the  charge 
to  be  ascertained  by  the  jury,  upon  the  finding 
of  which  there  would  be  a  forfeiture  or  negation 
of  the  claim. 

16  Tex.,  410;  12  How.,  436;  18  How.,  3-6; 
16  How.,  29. 

Mr.  Jutiiee  Nelaon  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  District  Court 
of  the  United  States,  possessing  circuit  court 
powers,  held  in  and  for  the  District  of  Texas. 

This  suit  was  brought  in  the  court  below  by 
Catharine  McMasters,  to  recover  the  possession 
of  a  tract  of  land  Iving  in  the  County  of 
Ooliad,  in  the  forks  of  the  San  Antonio  River 
and  tbe  Cabaza  Creek,  containing  four  leagues 
of  land.  Four  of  the  defendants  put  in  a  plea 
of  not  guilty.  At  a  subsequent  day,  Jolm  R. 
Tally  was  allowed  to  come  in  and  defend  as 
landlord  of  Lott,  one  of  the  defendants. 
Whereupon,  he  put  in  a  plea  to  the  jurisdiction 
of  tbe  court,  upon  tbe  ground  the  plaintiff  was 
a  citizen  of  the  State  of  Texas.  The  plea 
states  that  she  was  bom  at  Ooliad,  then  in  the 
State  of  Coahuila  and  Texas,  when  it  was  a 
part  of  the  Republic  of  Mexico;  that  the  dom- 
icil  of  her  father  and  mother  were  at  this  place 
at  the  time  of  her  birth,  and  continued  there 
till  their  deaths.  That  the  plaintiff  was  re- 
moved from  the  Territory  of  Texas  to  Mata- 
moras, west  of  the  Rio  Orande,  in  Mexico, 
when  she  was  about  four  years  of  ^e,  during 
the  revolutionary  movements  in  Texas,  ana 
.  before  the  Declaration  of  Independence,  which 
was  on  the  2d  March,  1886.  That  she  was 
removed  in  the  family  of  M.  Sabariego,  in 
which  she  had  lived  in  Texas,  and  with  whom 
she  has  continued  to  reside  since  in  Mexico. 
There  was  a  demurrer  to  this  plea,  which  was 
allowed,  and  the  defendant  required  to  answer 
over.  The  defendant  then  put  in  a  plea  of  not 
guilty,  and  also  a  special  plea  in  bar  of  alienage, 
and  limitation  of  nine  years  before  suit  brought, 
founded  upon  a  statute  of  the  State  of  Texas. 
See  20  How 


There  was  a  demurrer  to  this  plea,  but  un- 
disposed of  for  aught  that  appears  on  the 
record,  when  the  parties  went  down  to  the  trial 
of  the  issues  of  fact. 

On  the  trial,  the  plaintiff  proved  a  title  in 
due  form,  under  date  of  the  16th  July,  1888, 
to  the  land  in  controversv,  in  her  grandmother, 
Maria  de  Jesus  Ybarba  'f rejo,  followed  by  the 
official  survey  and  judicial  possession;  also, 
that  her  grandmother  died  in  possession  of  the 
premises,  leaving  the  plaintiff's  mother,  her 
only  child,  at  the  death  of  her  mother  and 
father.  Her  grandmother  and  mother  died 
about  tbe  year  1834.  Her  father  was  killed  in 
the  same  year. 

The  defendants  claimed  under  patents  from 
the  State  of  Texas,  one  dated  16th  September, 
lo49,  for  three  hundred  and  twenty  acres;  the 
other,  the  20th  of  February,  1847,  for  like 
number;  which  covered  the  possessions  on  the 
tract  in  dispute  of  two  of  the  defendants. 

When  the  evidence  closed,  the  counsel  for 
the  defendants  prayed  the  court  to  charge  the 
juiT,  that  if  the  plaintiff,  as  a  Mexican  citizen, 
had  continued  to  reside  out  of  Texas  from  a 
period  before  the  Declaration  of  Texan  Inde- 
pendence, the  action  could  not  be  sustained ; 
which  was  refused,  and  a  charge  given,  that 
her  right  remained  as  it  was  before  the  Revolu- 
tion, both  according  to  general  principles  and 
by  force  of  the  Treaty  of  Ouadaloupe  Hidalgo; 
and  that  if  she  had  a  right  of  property,  that 
gave  her  the  right  to  sue  here. 

The  counsel  also  prayed  the  court  to  charge, 
that  if  the  jury  should  believe,  from  the  evi- 
dence, that  the  survey  and  grant  under  which 
the  plaintiff  claims  title  extends  so  as  to  include 
a  large  area  out  of  the  limits  prescribed  by 
law,  as  dated  in  the  decree  Ko.  100,  of  the 
laws  of  Coahuila  and  Texas,  and  that  the  error 
did  not  arise  from  mistake  of  quantity,  but 
from  intention  to  depart  from  the  legal  mode 
of  survey,  then  the  jury  might  consider  the 
grant  void  as  to  such  area  as  might  be  out  of 
the  limits  prescribed  by  law,  and  also  that  the 
grant  itself  would  be  void  in  such  cases  for 
want  of  legal  survey.  Which  prayer  was  re- 
fused. 

The  counsel  also  requested  the  court  to 
charge,  that  if  the  jury  should  believe,  from 
the  evidence,  that  the  survey  and  grant  under 
which  the  plaintiff  claimed  extended  so  as  to 
include  a  largp  area  as  aforesaid,  and  that  the 
grant  and  survey  were  so  made  by  fraudulent 
procurement  on  the  part  of  the  grantee,  by  an 
agent  in  that  behalf,  then  the  jury  might  con- 
sider the  grant  as  entirely  void. 

The  court  so  instructed  the  JutT;  but  with 
the  addition,  that  unless  the  Alcalde  Commis- 
sioner was  informed,  at  the  time  he  gave  pos- 
session and  issued  the  title,  of  the  fact  that  the 
survey  had  been  extended  so  as  to  include  a 
large  area,  &c.,  the  grant  would  not  be  void; 
that  the  fraudulent  procurement  of  the  survey 
alone  would  not  vitiate  the  grant. 

The  counsel  also  requested  tbe  court  to 
charge,  that  the  grant  under  which  the  plaintiff 
claimed  is  one  of  the  class  that  might  bo  for- 
feited for  non-performance  of  conditions.  That 
ordinarily  a  law  of  tbe  Legislature,  and  judicial 
action  under  it.  would  be  necessary  to  avoid 
such  a  grant.  Tet  that  claimant  might  act  so 
as  to  supersede  the  necessity  of  such  a  judicial 
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determination;  and  if  conduct  of  plaintiff 
amounted  to  an  admission  of  the  forfeiture, 
slie  could  not  afterwards  set  up  the  right,  es 
pecially  against  a  person  who  had,  in  the  mean 
time,  acquired  a  grant  from  the  State;  and  that 
it  was  a  question  for  the  jur^  to  determine, 
whether  the  conduct  of  the  plaintiff  amounted 
to  an  admission  of  forfeiture. 

The  court  gave  the  instruction,  with  the  ad- 
dition, that  it  was  a  question  as  to  the  actual 
intention  of  the  plaintiff;  and  the  jury  should 
be  satisfled,  considering  the  infancy  and  all 
other  circumstances,  that  such  was  in  fact  her 
intention,  or  they  should  find  for  the  {plaintiff. 

The  jury  found  a  verdict  for  the  plaintiff. 

As  the  practice  in  the  court  below  permits 
pleas,  of  whatever  nature  or  description,  to  be 
put  in  as  a  defense  to  the  suit  at  the  same 
time,  and  without  regard  to  the  order'of  pleas, 
as  known  to  the  system  of  the  common  law,  it 
will  be  necessary  in  the  first  place  to  examine 
the  question  raised  on  the  demurrer  to  the  plea 
to  the  jurisdiction.  It  is  insisted  that  the 
plaintiff  is  a  citizen  of  the  State  of  Texas,  ac- 
cording to  the  facts  as  stated  in  the  plea,  ahd 
admitted  by  the  demurrer;  and  if  so,  as  she  is 
not  a  citizen  and  resident  of  a  different  State, 
but  a  resident  of  Texas,  the  suit  cannot  be 
maintained  within  the  llth  section  of  the  Judi- 
ciary Act.  We  think  the  objection  not  weii 
founded. 

The  plaintiff  was  born  under  the  dominion 
of  the  Mexican  Republic,  and  has  lived  under 
it  ever  since  her  birth,  and  beyond  all  question, 
therefore,  is  a  citizen  of  that  Government,  ow- 
ing it  allegiance,  which  has  never  been  inter- 
rupted or  changed.  There  has  been  no  act  of 
hers,  or  of  anyone  competent  to  represent  her, 
or  to  determine  her  election,  indicating  an  in- 
tention to  throw  off  this  allegiance,  and  to 
attach  herself  to  the  new  sovereignly  of  Texas. 
Having  been  born  and  liaving  always  lived 
under  the  old  Government,  the  burden  rested 
upon  the  defendants,  who  claimed  that  she  was 
a  citizen  of  the  new  one,  to  establish  the  fact  of 
the  change  of  her  allegiance. 

2  Cranch,  280;  4  Cranch,  209:  1  Dall.,  58; 
20  Johns.,  818;  8  Pet.,  U9.  122,  128;  2  Kent's 
Com.,  40,  41. 

The  facts  set  up  in  the  plea  prove  the  con 
trary.  According  to  these,  the  plaintiff  was 
nineteen  years  old  when  this  suit  was  com- 
menced, and  between  twenty-two  and  twenty- 
three  ^ears  when  the  plea  was  put  in  to  the 
Jurisdiction.  If  she  was  competent  to  make 
an  election  while  a  minor,  but  after  she  had 
arrived  at  mature  years,  as  to  the  Government 
to  which  she  would  owe  allegiance,  the  pre- 
sumption, upon  the  facts,  is,  that  she  has  made 
it  in  favor  of  the  one  under  which  she  has 
lived  since  her  birth.  If  she  was  incompetent 
to  make  it  during  her  minority,  then  the  alle- 
giance due  at  her  birth  continued,  and  existed 
at  the  time  of  the  commencement  of  the  suit. 

We  do  not  enter  upon  the  question  of  the 
domicil  of  a  minor  discussed  on  the  argument, 
nor  express  any  opinion  upon  it,  as  the  ques- 
tion here  is  one  of  national  character,  and  does 
not  stand  upon  the  mere  doctrines  of  municipal 
law,  but  upon  the  more  general  principles  of 
the  law  of  nations. 

8  Pet.,  242;  8  Johns.  Cas..  29. 

Assuming  that  the  plaintiff  is  an  alien,  and 
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not  a  citizen  of  Texas,  the  next  question  is, 
whether  or  not  she  is  under  any  disability  that 
would  prevent  her  from  the  assertion  of  her 
title  to  the  premises  in  question ;  in  other  words, 
whether  her  alwence  and  alienage  worked  a 
forfeiture  of  the  estate.  The  general  principle 
is  undisputed,  that  the  division  of  an  Empire 
works  no  forfeiture  of  a  right  of  property  pre- 
viously required.  jSelljf  v.  Hamnon.  2  Johns. 
Cas..  29;  7  Pet.,  87.  And  consequently,  the 
plaintiff's  right  still  exists  in  full  effect,  unless 
the  new  sovereignty  created,  within  which  the 
lands  are  situate,  have  taken  somestep  to  abro- 
gate it.  The  titie  remains  after  the  Revolution, 
and  erection  of  the  new  government,  the  same 
as  before.  The  10th  section  of  the  Constitu- 
tion of  the  Republic  of  Texas,  adopted  the  17th 
March,  1836,  provided  tiiat  "no  alien  shall  hold 
land  in  Texas,  except  by  title  emanating 
directly  from  the  Government  of  this  Re- 
public." 

By  the  20th  section  of  the  7th  article  of  the 
present  Constitution  of  the  State,  it  is  provided 
''that  the  rights  of  property  and  of  action 
which  bave  Men  acqutrea  under  the  Constitn- 
tion  and  laws  of  the  Republic  of  Texas  shall 
not  be  devested ;  nor  shall  any  rights  or  actions 
which  have  been  devested,  barred,  or  declared 
null  and  void,  by  the  Constitution  and  laws  of 
the  Republic  of  Texas,  be  reinvested  or  re- 
instated b^  this  Constitution;  but  the  same 
shall  remain  precisely  in  the  situation  wbkh 
they  were  before  the  adoption  of  this  Con^tu- 
tion."  And  by  the  4th  section  of  the  18th 
article,  it  is  provided  "that  all  floes,  penalties, 
forfeitures,  and  escheats,  which  have  accrued 
to  the  Republic  of  Texas  under  the  Constitu- 
tion and  laws,  shall  accrue  to  the  State  of 
Texas;  and  the  Legislature  shall,  by  law,  pro- 
vide a  method  for  determining  what  lands  may 
have  been  forfeited  or  escheated." 

It  is  understood  tliat  the  Legislature  of  Texas 
has  not  yet  passed  any  law  providing  for  the 
steps  to  be  taken  to  give  effect  to  escheats  for 
alienage,  or  otherwise — at  least,  no  such  law  has 
been  referred  to,  or  relied  on,  in  the  argument; 
and  the  course  of  decision  in  the  courts  of 
Texas  appears  to  be,  that,  until  some  Act  of  the 
Legislature  is  passed  on  the  subject,  effect  can- 
not be  given  to  the  plea  of  alienage,  or,  at  lc»st, 
that  some  proceeding  must  be  bSi,  on  the  part 
of  the  Government,  devesting  the  estate  for  this 
cause,  before  effect  can  be  given  to  it.  15  Tex. , 
495. 

The  defense  of  alienage,  therefore,  was  prop- 
erly overruled  by  the  court  below. 

'The  counsel  for  the  defendants  insist  that 
the  estate  of  the  plaintiff  became  forfeited 
under  the  Mexican  laws,  by  her  removal  from 
the  State  of  Coahuila  and  'Texas  to  Matamorai, 
while  under  the  Mexican  Government,  and  a 
permanent  residence  taken  up  there. 

But  the  removal  that  worked  a  forfeitore 
under  Mexican  colonization  laws,  and  devest 
iture  of  the  title  without  judicial  inquiry,  was 
a  removal  out  of  the  Republic  of  Mexico,  and 
settlement  in  a  foreign  country.  The  principle 
has  no  application  in  this  case. 

18  How.,  285,  MtKinny  v.  Satiego. 

The  remaining  questions  in  the  case  relaie 
to  those  arising  upon  the  survey  and  looUioB 
of  the  premises  in  question.    11118  survey  and 
location  were  made  by  the  Government  Bur- 
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veyor,  under  the  direction  of  the  Alcalde  and 
land  Commissioner  of  the  Municipality,  who 
was  deputed  bv  the  Governor  to  cause  the  land 
to  be  surveyecf,  and  to  convey  the  title  in  due 
form.  The  counsel  for  the  defendants  claimed 
the  right  to  inquire  into  the  regularity  of  this 
survey  and  location,  and  also  into  the  bona 
fideg  of  the  transaction. 

It  must  be  rememliered  that  this  is  a  suit  at 
law  to  recover  the  possession  of  the  land  in  dis- 
pute; and  that,  although  it  may  lie  the  course 
of  practice  in  the  courts  of  the  State  of  Texas, 
in  a  suit  of  this  description,  to  blend  in  the  pro- 
ceeding the  principles  of  law  and  equity,  in  the 
federal  courts '  sitting  in  the  State,  the  two 
rvstems  must  be  kept  distinct  and  separate. 
This  principle  is  fundamental  in  these  courts, 
and  cannot  be  departed  from.  The  court, 
therefore,  in  a  suit  at  law,  should  exclude  the 
hearing  and  determination  of  all  questions  that 
belong  appropriately  and  exclusivelv  to  the 
jurisdiction  of  a  court  of  equity.  In  a  case 
calling  for  the  interposition  of  this  court,  and 
turning  upon  equitable  considerations,  relief 
should  be  sought  by  bill  in  equity.  Many  of 
the  cases  at  law  coming  up  from  from  the  Dis- 
trict Court  of  this  State  are  greatly  complicated 
and  embarrassed,  from  the  want  of  the  ot>serv- 
ance  of  this  distinction  in  the  proceedings  be- 
fore it.  In  respect  to  the  survey  and  location 
in  the  case  betore  us,  we  perceive  no  ground 
that  could  warrant  the  court  in  going  behind 
them  in  a  suit  at  hiw.  They  were  made  by  the 
Government  that  granted  the  title,  and  there  is 
no  ground,  or  even  pretense,  for  saying  that 
they  were  made  without  authority ;  and  hence, 
altogether  void.  If  voidable,  for  irregularity 
or  other  cause,  the  question  was  not  one  for  a 
court  of  law  in  an  action  to  recover  possession, 
but  for  a  court  of  equity  to  reform  any  error  or 
mistake.  9  Pet.,  632;  18  Pet..  868,  860:8  Wheat. 
312,  221;  7  How..  844.  We  think  a  satisfac- 
tory answer  might  be  given  to  the  several  ob- 
jections taken  to  the  survey  and  location ;  but 
we  prefer  to  pUce  it  upon  the  ground  above 
Slated. 

Thejudgmentofthe  court  below  affirmed: 

Cited-9e  U.  S.,  4M;  W  U.  S.,  881. 


JOHN    BACON,   ALEX'R   SYMINGTON, 

A»D  THO'S  ROBINS,  CompU.  and  AppU., 

«. 

VOLNEY  E.  HOWARD. 

(See  S.  C,  20  flow..  Zi-X.) 

Ifffeet  of  annexation  of  Texas  on  iUpretwut  laws 
— each  State  may  leoMate  on  the  remedy  or  ruUt 
of  fnretcription — when  tatter  tame  in  equity,  at 
at  lav. 

The  accession  of  Texas  to  the  Unlnn  had  no  effect 
to  annul  Its  LImltatloD  Laws,  or  revive  rlxbte  of 
action  prescribed  by  Its  previous  laws  as  an  inde- 
pendent State. 

Rules  of  prescription  are  in  the  full  power  of 
every  State.  Them  Is  no  clause  In  the  Constitution 
whlcn  restrains  this  right  in  each  State  to  iesrii>late 
upon  the  remedy  In  suits  on  Judgments  urotber 
States,  exclusive  of  all  interference  with  tbelr 
merits. 

See  20  How. 


In  a  case  where  the  complainant  bas  been  com- 
pelled to  have  recourse  to  a  court  of  chanoery,  be- 
cause the  corporation  iio  longer  ozlsts.  In  whose 
name  the  action  at  law  oouldbe  sustained,  he  is 
subject  to  the  same  rules  of  prescription  as  if  he 
were  in  a  court  of  law. 

Argued  Dee.  18,  1857.     Detided  Jan.  11,  1868. 

THE  bill  in  this  case  was  filed  in  the  District 
Court  of  the  United  States  for  the  District 
of  Texas,  by  the  appellants,  on  a  foreign  judg- 
ment. The  defendant  having  demurred,  the 
court  sustained  the  demuner,  and  dismissed 
the  bill.  Whereupon  the  complainants  took  an 
appeal  to  this  court. 

The  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.  W.  O.  Hale,  for  appellant: 

1.  -The  bill  shows  sufficient  eqiiitv  to  entitle 
the  complainants  to  relief.  As  assignees  of  a 
chose  in  action,  they  had  the  right  to  apply  to 
a  court  of  chancery  to  enforce  the  collection  of 
their  demand. 

Story,  Eq.  Jur..  sec.  1040:  Story  Eq.  PI.,  sec. 
163;  Lenox  v.  Roberts,  2  Wheat.,  878;  Field  v. 
Maghee,  5  Paige,  540;  Treeothiek  v.  Austin,  4 
Mas.,  41. 

Especially  when  the  assignor  had  ceased  to 
exist,  and  could  not  be  made  a  plaintiff  at 
law. 

Bacon  v.  Bobertson.  18  How.,  486;  Orand 
Gulf  Bank  v.  StaU,  10  8m.  &  M.,  438;  Baeon 
V.  Cohea,  13  Sm.  &  M.,  516. 

3.  It  is  contended  by  the  appellee,  that  the 
Mississippi  Statute  of  Limitation  (Feb.  24, 1844, 
sec.  8;  Hutch.  Dig.,  830.  81)  virtually  annuls 
the  judgment  recovered  by  the  Planters'  Bank, 
unless  it  be  shown  that  a  scire  faeiat  was  sued 
out,  or  an  action  of  debt  instituted  within  seven 
years  before  the  filing  of  bill.  To  this  there 
are  three  answers. 

(a)  The  bill  expressly  alleges  that  the  judg- 
meut  sued  on  is  in  full  force,  and  this  is  ad- 
mitted by  the  demurrer. 

(6)  The  Act  is  not  applicable  to  a  suit  in 
Texas,  as  Statute  of  Linutations  are  part  of  the 
lexfori. 

Story.  Confl.  of  Laws,  577,  683  b;  Bank  U. 
8.  V.  DonnaUy,  8  Pet.,  861;  Bulger  v.  Boehe, 
11  Pick..  86;  Hays  v.  Cage,  3  Tex..  505. 

(c)  The  Act  was  prospective,  not  retrospect- 
ive, in  its  operation. 

R.  R.  Go.  V.  Stockett,  18  8m.  &  M..  895. 

8.  The  1st  section  of  the  Act  of  Limitations 
of  Texas,  approved  Feb.  5,  1841,  has  no  ap- 
plication to  the  present  case.  Tlie  judgment 
of  a  sister  State  does  not  fall  within  its  provis- 
ions. 

Clay  V.  Clay,  18  Tex.,  304;  Reid  v.  Boyd,  IS 
Tex.,  248. 

The  Act  of  Jan.  19.  1841,  was  annulled  by 
the  effect  of  annexation. 

Const,  of  U.  8..  art.  4,  sec.  1 ;  Act  of  May  36, 
1790,  sec.  1;  1  Stat,  at  L.,  132;  Lambeth  v. 
Turner,  1  Tex.,  868. 

4.  The  Act  providing  for  the  mode  of  authen- 
ticating foreign  judgments,  &c.,  of  June  28, 
1845,  by  its  terms  limits  suits  onlv  to  be  brought 
"in  the  courts  of  this  Republic,  that  is.  Texas, 
and  cannot  l>e  used  to  defeat  the  remedy  of  the 
complainants  in  a  court  of  the  United  States. 
The  opinions  of  the  Supreme  Court  of  Texas 
only  sustain  that  part  of  the  4th  sec.  which  pre- 
scribes the  limitations  of  a  year  and  six  months, 
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as  operative  in  the  courts  of  Texas,  and  do  not 
claim  that  it  is  a  statute  of  a  general  nature, 
binding  upon  any  other  courts. 

Robimon  v.  Peyton,  4  Tex..  276;  Pryor  v. 
Moore,  8  Tex.,  250;  Kirkman  v.  Hendriek.  8 
Tex.,  253. 

5.  If  the  Act  of  1845  should  be  held  binding 
upon  the  courts  of  the  United  States,  as  well  as 
tlioae  of  the  Republic  of  Texas,  still  the  circum- 
stances of  this  case  would  relieve  it  from  the 
operation  of  the  Statute. 

The  only  period  of  limitation  applicable  to  it 
under  the  4tli  sec.  of  the  Act,  was  60  days.  So 
short  a  period  is,  of  itself,  sufflcient  to  make 
this  clause  of  the  Act  unconstitutional,  on  ac- 
count of  its  impairing  the  obligation  of  a  con- 
tract. 

Oreen  v.  BiddU,  8  Wheat.,  75;  Bronson  v. 
Kineie,  1  How.,  815;Story  on  Const.,  sec.  1885; 
Jaekton  v.  Lamphire,  3  Pet.,  290;  Colly.  Hag- 
gar,  8  Mass.,  480. 

An  abolition  of  all  remedies  would  impair 
the  obligation  of  the  contract. 

Ogdtn  V.  Saundert,  12  Wheat.,  284;  Sturge* 
'T.  Oroteniruhidd,  4  Wheat.,  200. 

In  this  case,  the  period  of  60  days  as  a  limit- 
ation to  suits  on  all  foreign  judgments,  is  clear- 
ly too  short  to  be  reasonable  or  just. 

6.  In  the  present  case,  the  bill  alleges  and  the 
demurrer  admits  that  the  assignees  of  the  judg- 
ment resided  in  Philadelphia  and  the  debtor  in 
San  Antonio,  at  the  time  of  the  passage  of  the 
Act  of  1846,  at  a  distance  of  more  than  2.000 
miles  apart,  and  the  complainants  could  not, 
with  any  reasonable  diligence,  have  learned 
the  passage  of  the  Act,  and  commenced  suit 
withm  60  days.  The  defendant,  therefore,  ad- 
mits that  the  complainants  could  not  have 
brought  a  suit  within  the  time  limited,  and  in 
the  same  breath  insists  on  the  forfeiture  of  the 
complainants'  right,  liecause  the  suit  was  not 
brought. 

Mr.  Robert  Hnghea.  for  appellee. 

Mr.  Juitiee  Orier  delivered  the  opinion  of 
the  court: 

The  complainants  are  assignees  of  a  judg- 
ment obtained  by  the  Planters'  Bank  against 
the  defendant,  in  the  State  of  Mississippi.  The 
charter  of  the  Bank  has  been  forfeited.  The  com- 
plainants, as  equitable  owners  of  the  judgment, 
demand  payment  by  their  bill.  'The  judg- 
ment claimed  by  them  is  dated  on  the  19th 
of  October  1840,  and  their  bill  was  filed  on 
the  22d  of  October,  1850.  Anticipating  the 
defense  of  the  Statutes  of  Limiution  of  Tex- 
as, the  bill  avers  "that,  at  the  time  of  pas- 
sage of  the  Act  of  Congress  of  the  Republic  of 
Texas,  approved  June  28th,  1845,  entitled  'An 
Act  to  authenticate  foreign  judgments,  and  to 
limit  suits  thereon,'  the  defendants  resided  in 
San  Antonio,  Texas,  and  the  complainants  in 
Philadelphia — more  than  2,000  miles  apart ;  and 
that  complainants  could  not,  according  to  the 
regular  course  of  the  mails,  and  with  any  rea- 
sonable diligence,  have  learned  the  passage  of 
said  Act,  and  caused  suit  to  be  instituted  upon 
the  juc^ment  w^ithin  sixty  days  after  its  pas- 
sage." The  respondent  has  demurred  to  the  bill, 
and  assigns  as  a  cause  of  demurrer.among  other 
reasons,  "that  the  complainants,  by  their  own 
showing,  are  barred  b^  the  1st  section  of  an  Act 
entitled  'An  Act  of  Limitations,'  approved  Feb. 
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4,  1841,  and  also  by  the  4th  section  of  the  Act 
referred  to  in  the  bill." 

If  this  allegation  be  found  correct,  it  will  be 
unnecessary  to  notice  the  others. 

On  the  lOth  of  January,  1841,  the  Legislature 
of  the  Republic  of  Texas  enacted,  "  that  no 
suit,  proceeding,  judgment,  or  decree,  sliall  be 
brought,  prosecuted  or  sustained  in  any  court 
or  judicial  magistracy  of  this  Republic,  on  any 
judgment  or  decree  of  any 'court  or  tribunal  of 
any  foreign  nation.  State  or  Territory,"  &c. 
"  But  this  provision  is  in  no  degree  to  affect 
the  validity  or  obligation  of  contracts,  engage- 
ments, or  pecuniary  liabilities,  originating 
abroad,  or  the  original  evidence,  testimony,  or 
proof,  to  Mtablish  the  same,"  <ftc. 

On  the  6th  of  February ,  1841 ,  •  'An  Act  of  Lim- 
itations" was  passed,  the  1st  section  of  whicli, 
after  prescribiug  shorter  limitations  for  other 
causes  of  action,  declares  that  "  all  actions  of 
debt  grounded  on  any  contract  in  writing  shall 
be  commenced  and  sued  within  four  years  next 
after  the  cause  of  such  action,  and  not  after." 

Without  criticising  the  peculiar  expressions 
used  in  these  Acts,  it  is  obvious  that  their  pol- 
icy and  object  was  to  bar  the  prosecution  of  any 
claim  for  money,  or  property  at  fartliest  in  four 
years  from  the  time  when  the  right  of  action 
first  accrued. 

Now,  the  original  cause  of  action,  on  which 
the  jud^ent  in  question  was  obtained,  must 
have  existed  or  accrued  at  the  latest  on  the  19th 
of  October,  1840,  when  judgment  was  entered 
thereon  in  the  court  of  Mississippi.  Counting 
from  that  date,  the  action  would  have  been 
barred  on  the  19th  of  October,  1844.  But  assum- 
ing that  the  time  did  not  commence  to  run  till 
the  I7th  of  March,  1841,  when  the  Act  of  5th 
February,  1841,  is  said  to  have  taken  effect, 
the  action  was  barred  on  the  17th  of  March. 
1845. 

On  the  23d  of  June,  1845,  the  Congre^  of 
the  Republic  gave  tbeir  consent  to  the  annexa- 
tion of  Texas  to  the  United  States,  and  liie 
Convention  which  formed  the  Constitution  of 
the  State  met  on  the  4th  of  July  of  (he  same 
year. 

It  would  seem  thatdoubts  and  apprehensions 
were  entertained,  that  when  Texas  became  a 
Slate  of  the  Union,  that  section  of  the  Consti- 
tution of  the  United  States  which  prescribed 
that  full  faith  and  credit  should  be  given  to  the 
judicial  proceedings  of  each  State  might  have 
the  effect  of  reviving  the  claims  of  creditors  in 
other  States,  on  which  judgments  had  been  ob- 
tained. To  obviate  this  anticipated  difficulty, 
an  Act  was  passed  on  the  28th  of  June,  1845. 
"  to  prescribe  the  mode  of  authenticating  for- 
eign judgments,  and  to  limit  suits  thereon." 
The  4th  section  of  this  Act  provides:  "That  all 
foreign  judgments,  decrees,  and  adjudications, 
upon  which  suit  shall  be  brought  in  the  courts  of 
this  Republic,  should  the  same  be  of  four  years' 
standing  and  upwards,  shall  forever  be  barred 
and  prescribed,  unless  sued  on  in  sixty  days 
from  and  after  the  passage  of  this  Act;  thow 
under  four  and  over  two  years,  unless  sued  on 
in  six  months;  and  those  under  two  years,  nn- 
Icss  sued  on  in  one  year:  provided,  the  original 
cause  of  action  shall  remain  unimpaired,  and 
may  be  sued  on  at  the  election  of  the  creditor, 
subject  to  prescription." 

At  first  view,  this  Act  might  be  accused  of 
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making  a  veiy  curt  limitation,  and  to  be  retro- 
spective in  its  operation.  But  wtien  it  is  rec- 
ollected that  it  gives  a  new  form  of  remedy  be- 
fore denied,  and  that  it  only  continues  the  rule 
of  limitation  to  which  the  cause  of  action  was 
alrouly  subject,  and  in  fact  gave  a  further 
grace  to  the  creditor,  he  has  no  right  to  com- 
plain. 

Qiving  the  complainant  in  this  case  the  most 
favorable  construction  of  the  Act  of  Limitations 
of  1841,  his  cause  of  action  was  barred  on  the 
I7th  of  March,  1845.  The  Act  of  June,  1843, 
took  away  no  existiag  right,  but  extended  the 
time  till  the  27th  of  August  of  the  same  year. 
It  is,  therefore,  not  retrospective  in  its  opera- 
tion. It  confers  a  favor,  though  it  be  a  small 
one.  The  complainants  may  have  failed  to  take 
advantage  of  it,  for  the  reasons  set  forth  in  the 
bill.  But  the  Legislature  has  not  seen  fit  to 
make  any  saving  in  the  Act  in  favor  of  distant 
creditors,  ::nd  the  court  cannot  interpolate  it. 
The  Republic  of  Texas  bad  the  power  to  pre- 
scribe such  rules  to  its  own  courts  as  best  suited 
their  condition,  and  their  policy  cannot  be  mis- 
taken. Its  accession  to  the  Union  bad  no  ef- 
fect to  annul  its  Limitation  Laws,  or  revive 
rights  of  action  prescribed  by  its  previous  laws 
as  an  independent  State.  It  is'  true,  anv  legis- 
lation which  denied  that  full  faith  and  credit 
which  the  Constitution  of  the  United  States 
requires  to  be  given  to  the  judicial  proceedings 
of  sister  States  would  be  ipso  faeto  annulled 
after  the  annexation,  on  the  29th  of  December, 
1849.  Thereafter,  the  authenticity  of  a  judg- 
ment in  another  State,  and  its  effect,  are  to  be 
tested  by  the  Constitution  of  the  United  States 
and  Acts  of  Congress.  But  rules  of  prescription 
remain,  as  before,  in  the  full  power  of  every 
Slate.  There  is  no  clause  in  the  Constitution 
which  restrains  this  right  in  each  State  to  legis- 
late upon  the  remedy  In  suits  on  judgments  of 
other  States,  exclusive  of  all  interference  with 
their  merits.  The  case  of  McElmoyU  v.  Cohen, 
13  Pet..  812,  leaves  nothing  further  to  be  said 
on  this  subject. 
The  aoth  section  of  the  7th  article  of  the  Consti- 
tution of  the  State  of  Texas  exhibits  the  ex- 
treme solicitude  of  her  citizens  to  prevent  any 
misconstruction  of  their  cherishea  policy  on 
this  subject. 

It  declares  that  "  the  rights  of  property  and 
of  action  which  have  been  acquired  under  the 
Constitution  and  laws  of  the  Republic  of  Texas 
shall  not  be  devested ;  nor  shall  any  rights  or 
actions,  which  have  been  devested,  baned,  or 
declared  null  and  void,  by  the  Constitution  and 
laws  of  the  Republic  of  Texas,  be  reinvested, 
revived,  or  reinstated,  by  this  Constitution,  but 
the  same  shall  remain  precisely  in  the  situation 
which  they  were  before  the  adoption  of  this 
Constitution." 

The  complainant's  cause  of  action  had  been 
twice  barred  before  annexation,  and  this  sec- 
tion of  the  new  Constitution  leaves  no  room  to 
question  the  policy  of  their  law.s  as  to  a  revival 
of  rights  once  forfeited  by  laches. 

In  a  case  like  the  present,  where  the  com- 
plainant has  been  compelled  to  have  recourse 
to  a  court  of  chancery,  becau^  the  Corporation 
no  longer  exists,  in  whose  name  the  action  of 
law  could  be  sustained,  he  is,  of  course,  subject 
to  the  same  rules  of  prescription  as  if  he  were 
in  a  court  of  law. 
Hee  80  How. 


We  are  of  opinion,  therefore,  that  complain- 
ant's cause  of  action  is  barred  by  the  Statutes  of 
Texas,  and  that  the  matters  set'forth  in  the  bill 
to  avoid  their  effect  are  insufficient. 

The  judgment  of  the  Diitriet  Court  of  Texas  it, 
therefore,  affirmed,  with  eottt. 


AMOS  WADE,  PlfT; 

V. 

JACOB  R.LEROY  and  HENRY  E.  PIERRE- 

PONT. 

(See  8.  C,  90  How.,  M-t4.) 

Evidenee,  tending  to  tupport  iume,  competent — 
of  effect*  ofpertonaX  injury — direct^  and  neeee- 
eary  eoneeguenee*  of. 

Evidence,  wbloh  tends  to  support  anr  Issue  be- 
tween the  parties,  or  has  a  direct  oonneotloo  with 
other  evidence  competent  to  maintain  the  aver- 
ments of  the  declaration,  cannot  be  rejected. 

Bvldence,  In  action  for  personal  Injury  by  de- 
fendants' neKlUrence,  that  before  the  injury,  plalnt- 
Uf  bad  t>een  envaged  In  a  business  which  required 
mental  and  bodily  vliror,  and  bis  time  was  of  pe- 
cuniary value,  and  that  attor  the  Injury  be  could 
not  attend  to  sucb  business,  and  that  his  physicians 
deemed  it  imprudent  for  bim  to  do  so,  is  compe- 
tent. 

These  were  the  direct  and  necessary  consequences 
of  the  injury,  and  sustained  strictly,  and  almost 
ezcluslrely,  as  an  effect  from  It. 

Argued  Dee.  SS,  1867.    Decided  Jan.  11,  1868. 

ON   a  certificate  of  division    between    the 
Judges  of  the  Circuit  Court  of  the  Unit^ 
States  for  the  Southern  District  of  New  York. 

This  is  an  action  on  the  case  brought  in  the 
court  below  by  the  plaintiff,  to  recover  dam- 
ages for  injuries  sustained  by  him  upon  the 
defendants'  ferryboat,  from  a  collision. 

A  further  statement  appears  in  the  opinion 
of  the  court. 

Metert.  R.  H.  OUlei  and  I<ewia  B.  Reed, 
for  plaintiffs: 

First  point.  The  evidence  offered  was  ad- 
missible under  the  general  allegation  of  dam- 
ages. When  the  breach  of  the  contract  for 
the  injury  complained  of  per  le  entitles  the 
plaintiff  to  maintain  his  action,  special  damage 
need  not  be  averred.  All  the  injury  or  damage 
that  necessarily  or  naturally  flows  from  the  act 
complained  of,  may  be  taken  into  the  estimate 
of  damage  by  the  jury ;  and  to  aid  them  in  their 
estimate,  evidence  may  be  given  as  to  Its  extent. 

2  Oreenl.  on  Ev.,  sees.  254,  278;  Sedgwick 
on  Damages,  pp.  65,  575;  1  Chit.  PI.  (Spring 
field  ed.),  871;  Mayne  on  Damages,  814  (in 
vol.  93,  Law  Library,  p.  280);  Brovmingr.  Neui 
man,  1  Stra,,  666,  note  6;  Ingram  v.  Lateton,  5 
Bing.,  N.  C,  66;  Deaint  v.  Wiltse,  9  Wend., 
825;  Ward  v.  Smith,  11  Price,  19;  Driggt  v. 
Dmght,  17  Wend.,  71;  Hutehinton  v.  Oranger, 
18  Vt.,  886;  Harding  v.  Brooke.  6  Pick.,  246; 
Dieldnton  v.  Boyle.  17  Pick.,  7b;  Lincoln  v. 
Sehen.  and  Sar.  R.  R.  Co.,  28  Wend.,  426; 
VanderOice  v.  Newton,  4  N.  Y.,  180. 

Second  point.  If  the  losses  which  the  plaintiff 
sustained  by  reason  of  not  being  able  to  attend 
to  his  business,  are  not  recoverable  as  general 
damages,  but  required  a  special  verdict,  then 
the  aeclaration  sufficiently  avers  the  special 
damage. 

2  Oreenl.  Ev.,  sec.  264;  Sguier  v.  Oould,  14 
Wend.,  169;  Mayne  on  Damages,  814,  816. 
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Tkird  .  point.  The  evidence  offered  under 
the  second  point,  of  difference  of  opinion,  is 
whether  the  very  words  of  the  allegation  of 
damage,  "that  he  was  prevented  by  the  injury 
from  attending  to  his  necessary  and  lawful 
aJEfairs. "  Nothing  but  an  unjustifiable  prolixity 
and  redundance  in  pleading  could  make  it  more 
specific. 

1  Chit.  PI.,  869.  428,  E. 

Me*tn.  BenJainlD  D.  SilHman.  ClutrleB 
O'CoDor  and  F.  P.  Stanton,  for  defend- 
ants: 

Both  in  respect  to  breaches  of  contract  and 
torts,  Mr.  Chitty  lays  down  the  rule  of  pleading 
in  the  same  way. 

"  Damages  are  either  general  or  special. 
General  damages  are  such  as  the  law  implies 
or  presumes  to  have  accrued  from  the  wrong 
complained  of.  Special  damages  are  such  as 
really  took  place  and  are  not  implied  by  law." 

1  Chit.  PL,  895;  2  Greenl.  Ev.,  sees.  254, 
278,  and  notes;  Sedgwick  on  Damages,  2d  ed., 
p.  675. 

In  actions  on  contract,  the  declaration  is  good 
on  demurrer  if  it  shows  a  breach,  because  any 
and  every  breach  of  contract  is  a  presumable 
.  injury  to  the  other  party.  For  this  injury,  we 
can  always  recover  nominal  damages  at  least; 
BO  the  mere  general  averment  addamnum,  suf- 
fices to  support  the  action.  In  tort  it  is  other- 
wise. Some  wrongful  acts  are  not  actionable 
perte,  as,  for  instance,  slander  of  title,  or  verbal 
iiiiputations  of  a  minor  grade.  In  these  cases, 
if  special  damages  be  wrought  by  the  speaking, 
that  circumstance  gives  a  right  of  action ;  and 
inasmuch  as  the  special  damage  is  an  essential 
element  in  the  constitution  of  the  plaintiff's 
title  to  sue,  he  must  aver  such  special  damage 
in  his  declaration,  or  the  pleading  will  be  bad 
on  demurrer. 

Keeping  thisdictlnction  in  view,  all  the  judi- 
cial determinations,  whether  in  actions  of  tort 
or  on  contract, touching  the  necessity  of  averring 
special  damages,  will  be  found  to  bear  directly 
on  the  question  now  before  the  court. 

In  actions  for  torts  not  actionable  per  m,  spe 
cial  damages  must  be  alleged  in  the  declaration. 
In  actions  on  contractand  in  all  actions  of  tort, 
if  the  plaintiff,  for  the  purpose  of  enhancing 
his  recovery,  wishes  to  give  evidence  at  the  trial 
of  any  particular  injury  suffered  by  him,  and 
not  being  a  consequence  which  in  a  greater  or 
less  degree  must  always  result  under  the  cir- 
cumstances stated  from  such  an  act  or  omission 
as  is  complained  of,  he  must  specify  such  par 
ticular  injury  in  the  declaration. 

The  degree  of  certainty  and  precision  with 
which  special  damage  must  be  alleged,  to  avoid 
a  demurrer  in  the  one  class  of  caseF ,  and  to  let  in 
evidence  at  the  trial  in  the  other,  is  precisely 
the  same. 

Mr.  Chitty  says,  in  reference  to  actions  ex 
eoatraetu :  ' '  Such  damages  as  may  be  presumed 
oeceasarily  to  result  from  the  breach,  need  not 
be  stated  with  any  great  particularity  in  the 
declaration.  But  in  other  cases,  it  is  necessarr 
to  state  the  damages  resulting  from  the  breach 
of  contract  specially  and  circumstantially,  in 
order  to  apprise  the  defendant  of  the  facts  in- 
tended to  be  proved,  or  the  plaintiff  will  not 
be  permitted  to  give  evidence  of  such  damages 
on  the  trial." 

1  Chit.  PI.,  888. 
814 


Again;  he  states  the  rule  in  reference  to  ac- 
tions ex  delicto  : 

"  Damages  are  either  general  or  special. 
General  damages  are  such  as  the  law  Implies 
or  presumes  from  the  wrong  complained  of. 
Special  damages  are  such  as  really  took  place 
and  are  not  implied  by  law,  and  are  either  super- 
added to  general  damages  arising  from  an  act 
injurious  in  itself,  as  where  some  particular  loss 
arises  from  the  utterance  of  slanderous  words 
actionable  in  themselves,  or  are  such  as  arise 
from  an  act  indifferent  and  not  actionable  in 
itself,  but  injurious  only  in  its  coosequenoes, 
as  where  words  become  actionable  only  by 
reason  of  special  damage  ensuing."  "  It  does 
not  appear  necessary  to  state  the  former  descrip- 
tion of  damages  in. the  declaration;  because 
presumptions  of  law  are  not  in  general  to  be 
pleaded  or  averred  as  facts."  "  But  when  the 
law  does  not  necessarily  imply  that  the  plaint- 
iffs sustained  damage  by  the  act  complained  of, 
it  is  essential  to  the  validity  of  the  declaration, 
that  the  resulting  damage  diould  be  shown  with 
particularity."  "  And  when  the  damages  sus- 
tained have  not  necessarily  accrued  from  the 
act  complained  of  "  (to  convey  the  writer's  evi- 
dent intent  this  should  be,  are  not  such  as  must 
necessarily  have  accrued  in  a  greater  or  less  de- 
gree, from  such  an  act  as  is  described  in  the  dec- 
laration, with  the  accompanying  circumstances 
therein  stated),  ' '  and  consequently  are  not  im- 
plied in  law;  then,  in  order  to  prevent  the  sur- 
prise on  the  defendant  which  might  otherwise 
ensue  on  the  trial,  the  plaintiff  must  in  general 
state  (in  the  declaration)  the  particular  damage 
which  he  has  sustained,  or  he  will  not  be  per- 
mitted to  give  evidence  of  it." 

These  statements  of  the  rule  are  accompanied 
by  numerous  opposite  illustrations. 

1  Chit.  PI.,  896,  897. 

This  cautious  writer  says  "  in  general,"  not 
because  the  rule  of  law  itself  requires  anv  such 
qualification,  but  because  some  not  well  consid- 
ered decisions,  involving  a  departure  from  the 
rule,  may  be  found  in  the  books. 

Proofs  of  the  universality  of  the  rule. 

For  the  general  proposition  as  stated  by 
Chitty,  see  1  J.  8.  Saund.  PI.  &  Ev.,  186; 
Obstruction  of  Ligbte,  1  J.  S.  Saund.  PI  & 
Ev..  p.  88;  Assault  and  Battery,  1  J.  S.  Saund. 
PI.  &  Ev.,  105;  AemmptU,  3.  S.  Saund.  PI.  ft 
Ev.,  151,  90«;  Case  Tort,  1  J.  8.  Saund.  PL  4 
Ev.,  844;  Trespass,  865,  620,  668.  660;  see.  ac- 
cordingly, 8  Bouvier's  Inst.,  sees.  28,  72. 

In  the  following  cases,  evidence  of  special 
damage  was  rejected,  because  not  specially  set 
forth  in  narr. :  Pettit  v.  Addington,  Peake, 
63;  Lomden  v.  Qoodriek,  Peake,  46;  Wetheoti 
v.  Cowne.  1  Stork.,  172;  Bodley  v.  BeffnoUt*,  6 
Ad.  &  E..  N.  8.,  780;  Bouden  v.  Burht,  14 
Howard.  575;  KendaUv.  Stohu,  8  How..  87-00: 
Utrang  v.  Whitehead,  12  Wend.,  65;  Pritehett 
v.  Boetey,  1  Cromp.  &  M.,  778;  joneiv  Lmcu, 
9  DowL  Pr.C.,150;  FnOenv.Libbu.  88 Me..  878; 
Vandertliee  v.  Newton.  4  N.  Y.,  188.  18S: 
Dumont  t.  Smtih,  4  Den.,  822:  AUIon  v.  Hnt- 
gins,  8  Brev.,  188;  JHekintan  v.  Boyle,  17  P»ick., 
7»;  Furlong  v.  PoOeyi,  80  Me.,  408;  Laimy  v. 
Colder.  8  Pa.  St.,  479;  Bquier  v.  OouU.  14 
Wend.,  160;  Ingram  v.  La%B»on.  6  Bing., 
N.  C,  66;  6  Scott,  776-779;  Carr.  &  P., 886. 

In  slander  and  libel,  when  the  action  Ik* 
only  by  reason  that  the  defamatoiy  mtOtr 
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complained  of,  touched  the  plaintiff  in  some 
particular  ofBce,  employment  or  relation,  the 
averment  of  that  office,  &c.,  is  not  called  by 
pleaders  an  averment  of  special  damages.  It 
18  a  part  of  the  cause  of  action ;  but  being  noti- 
fied to  the  defendant,  it  may  be  proved,  and  of 
course  may  have  its  just  weight  with  the  jury. 
Here  there  is  no  danger  of  surprise. 

Ingram  v.  Law»on,  5  BIng.,  N.  C,  66;  In- 
gram V.  Laumon.  6  Scott,  775 :  9  Carr.  «&  Payne. 
836;  1  Selden.  N.  Y.,  20;  Donnell  v.  Jone».  17 
Ala..  69iMt95;  8.  C,  18  Ala..  509;  DelegaU  v. 
Highl^y,  8  Carr.  &  Pavne,  444;  BoKn  v.  Steward, 
25  Eng.  L.  &  Eq.,  845. 

There  was  no  difficulty  in  stating  in  the 
declaration  the  special  consequential  injury 
offered  to  be  proven.  It  was  not  a  vjolation  of 
decency  to  place  it  on  the  record;  it  did  not 
tend  to  burdensome  prolixity;  it  was  known 
to  the  plaintiff  and  quite  susceptible  of  being 
accurately  described  by  him.  There  was,  con- 
sequently, no  excuse  for  its  suppression. 

a  Wm.  Saund.,  411,  note  4;  8  T.  R.,  183;  1 
Stark.,  172;  Lowden  v.  Ooodriek,  Peake,  46;  2 
Oreenl.  Ev.,  sec.  278;  per  Kenyon.  Ch.  J..  8 
T.  R..  188;  Dngfft  v.  Dwight,  17  Wend.,  71; 
Ward  V.  Smith,  11  Price,  19;  see  TulUdge  v. 
Wade,  8Wi1s.,  19. 

This  evidence  is  the  more  objectionable,  if 
unaccompanied  by  any  proof  of  the  particular 
value  of  this  Urge  and  extensive  business  of 
distilling  and  manufacturing  turpentine,  in 
which  the  plaintiff  was  engaged. 

Fairman  v.  Fluek.  5  Watts,  518. 

Evidence  that  the  injury  would  permanently 
disqualify  the  plaintiff  from  pursuing  any_  busi- 
ness, was  objectionable  in  a  twofold  point  of 
view.  In  the  first  place,  the  declaration  does  not 
affirmatively  allege  that  the  injury  would  pro 
duceany  such  result,  or  that  the  defendant  was 
a  person  engaged  in  any  business;  and  second, 
inasmuch  as  in  speaking  of  bodily  pain,  &c., 
the  declaration  has  a  future  aspect,  and  the  gen- 
eral allegation,  of  consequent  incapacity  to  at- 
tend to  affairs,  is  confined  to  the  past,  the  idea 
of  any  probable  future  incapacity  is  impliedly 
negatived. 

HodsoU  V.  StalWrats,  9  C.  &  P.,  68;  8.  C,  8 
Perry  &  D..  200;  Ihompton  v.  Wood,  4  Ad.  & 
E.,  N.  8.,  497. 

Mr.  Juttiee  Campbell  delivered  the  opinion 
of  the  court: 

This  case  comes  before  this  court  upon  a  cer- 
tificate of  the  judges  of  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  New 
York,  of  their  division  in  opinion  upon  ques- 
tions arising  in  the  trial  of  the  cause  in  that 
court. 

It  is  an  action  against  the  owners  of  a  steam 
ferryboat,  plying  between  the  cities  of  New 
York  and  Brooklyn,  for  the  transportation  of 
passengers,  by  the  plaintiff,  a  passenger,  who 
suffered  an  injury  in  consequence  of  a  collision 
between  two  boats  belonging  to  the  defendants, 
and  which  was  attributable  to  the  mismanage- 
ment of  the  servants  and  agents  to  whom  their 
navigation  was  intrusted. 

The  declaration  charges,  that  the  plaintiff 
was  wounded  on  the  head  by  a  blow  from  a 
piece  of  iron  that  had  been  broken  off  the  boat 
on  which  he  was  a  passenger,  in  the  collision, 
and  thrown  against  him.  That,  in  consequence 
See  20  How. 


of  the  wound,  his  brain  was  affected  and  in- 
jured, so  that  his  understanding  and  memory 
were  impaired.  That  for  some  time  he  was  in- 
sensible, and  bis  life  despaired  of;  and  before 
his  recovery,  he  suffered  much  mental  and 
bodily  pain.  That  he  was  detained  in  New 
York,  at  a  distance  from  his  home,  and  sub- 
jected to  much  expense  about  his  care,  support 
and  maintenance,  and  had  been  hindered  and 
prevented  for  a  long  period  from  transacting 
and  attending  to  his  necessary  and  lawfiu 
affairs,  by  him  during  all  that  time  to  be  per- 
formed and  transacted ;  and  lost  and  was  de- 
prived of  great  gains,  profits  and  advantages, 
which  he  might  and  otherwise  would  have  de- 
rived and  acquired. 

The  plea  was  the  general  issue. 

Upon  the  trial,  the  plaintiff  offered  to  prove, 
"  that  before  and  up  to  and  at  the  time  of  the 
alleged  injury,  the  particular  business  in  which 
he  was  engaged  was  that  of  a  distiller  and  man- 
ufacturer of  tupentine,  and  that  he  was  largely 
and  extensively  engageid  in  that  business."  The 
plaintiff  also  offered  "  to  prove,  by  a  physician 
who  had  attended  the  plaintiff,  that  when  the 
plaintiff,  after  his  convalescence,  left  New 
York  to  return  to  North  Carolina,  he  (plaintiff! 
could  not  safely  attend  to  any  business  or  occu- 
pation, and  that  the  witness  deemed  it  impru- 
dent and  indiscreet  for  the  plaintiff  thenceforth 
to  devote  himself  to  any  business."  To  this 
evidence  the  defendants  counsel  objected,  on 
the  ground  that  the  declaration  of  the  plaiqtiff 
did  not  contain  any  specification  of  such  busi- 
ness, or  of  its  nature  or  extent,  or  contain  any 
statement  that  the  plaintiff  was  obliged  or  did 
relinquish  or  abandon  the  same.  The  judges 
were  divided  in  opinion  as  to  the  admissibility 
of  such  evidence,  and  have  certified  the  ques- 
tions for  the  decision  of  this  court. 

The  precise  object  for  which  this  evidence 
was  adduced  was  not  stated  in  the  certificate 
of  the  Judges;  but  if  the  evidence  tends  to 
support  any  issue  between  the  parties,  or  has  a 
direct  connection  with  other  evidence  compe- 
tent to  maintain  the  averments  of  the  decla- 
ration, either  to  illustrate  its  meaning  or  to 
ascertain  its  probative  effect,  it  cannot  be  re- 
jected as  impertinent,  or  as  founded  upon  mat- 
ter that  does  not  appear  in  the  pleadings  of  the 
cause.  The  evidence  objected  to  conduces  to 
prove  that  the  plaintiff  was  seriously  injured; 
that  he  had  been  confined  in  New  York,  at  a 
distance  from  his  home,  and  had  incurred  ex- 
pense in  consequence.  That  before  that  time, 
be  had  l>ecn  concerned  in  conducting  a  busi- 
ness that  required  a  degree  of  mental  and  lx>dily 
vigor,  and  that  his  time  was  of  some  pecuniary 
vuue;  or,  that  he  had  suffered  a  lues  of  some 
profit;  and  that,  after  some  detention  in  New 
York,  he  had  returned  to  his  house  in  an  infirm 
condition — so  infirm  that  his  medical  attendant 
and  adviser  deemed  him  incapable  of  pursuing 
any  ordinary  business  or  occupation,  and  had 
advised  him  to  alwtain  from  personal  exertion. 

This  evidence  would  certainly  assist  a  jury 
to  determine  that  the  plaintiff  htid  sustained  an 
injury  of  no  slight  character — an  injury  to  his 
person,  and  which  was  followed  by  expense, 
suffering,  and  loss  of  time,  which  had  for  him 
a  pecuniary  value. 

These  were  the  direct  and  necessary  conse- 
quences of  the  injury,  and  sustained  strictly 
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and  almost  exclusively  as  an  effect  from  it. 
Tliis  evidence  may  have  an  application  witbout 
any  inquiry  into  any  remote  or  contingent  con- 
sequences which  could  not  have  been  foreseen, 
or  which  were  peculiar  to  the  circumstances  or 
condition  of  the  plaintiff.  The  record  does 
not  inform  us  that  the  evidence  was  designed 
to  aid  in  such  irrelevant  inquiries,  and  we  can- 
not presume  that,  if  admitted,  the  court  would 
allow  any  misconstruction  of  its  legal  import, 
or  any  use  of  it  by  the  jury  contrary  to  law. 

The  opinion  of  the  court  U,  that  the  emdenee 
it  competent,  arid  we  direct  that  the  eertiftecUe  to 
the  Circuit  Court  thM  be  made  accordingly. 

Cited-S  Black,  698:  MoAll.,  608 .-  •  Am.  Bep.,  149, 
(1  OoL,  «30) ;  41  Am.  Sep.,  21,  (64  Wis.,  206.) 


DAVID  D.  WITHERS,  Plff.  in  Br., 

V. 

RANSOM    BUCKLEY,  DAN'L  WILSON, 
NEWTON  HUFF,    HUGH    R.    DAVIS, 
DOUGLASS      H.       COOPER,      CHAS. 
VAUGHN,  AND  JAS.  METOALP. 
(See  S.  C,  20  How.,  84-04.) 

This  court  cannot  dedare  ttate  lav  void  <u 
violating  State  Oonetitution — itaie  decision 
on  ^t  tul^eet  not  retieaatile — Miuiieippi  laie 
—fifth  amendment  to  U.  8.  Conetitution  not 
apfiicaNe  to  legitUUion  of  States. 

This  court  has  no  authority,  on  a  writ  of  error 
from  a  State  Court,  to  declare  a  state  law  void,  on 
account  of  Its  coUlsion  with  a  State  Constitution. 

The  conformity,  tlierefore.  to  the  State  Constitu- 
tion, of  the  Statute  appolntlngr  the  Commissioners 
of  the  Homochitto  River  aod  prescribing  their 
powers  and  duties,  was  a  question  appropriately 
Selonjrlnir  to  the  State  Court,  and  its  dedsionB  of 
that  question  is  not  properly  subject  to  re-ezam- 
inatlon  here. 

The  Act  of  the  Legrlslature  of  Mississippi,  Is 
strictly  wltbln  the  legitimate  and  even  essen- 
tial powers  of  the  State;  is  la  violation  of 
neither  the  Constitution  nor  laws  of  the  Cnited 
States;  and  presents  no  conjuncture  or  aspect  by 
which  this  court  would  be  warranted  to  supervise 
or  control  the  decree  of  the  Hlgrh  Court  of  Errors 
and  Appeals  of  Mlosissippl. 

The  fifth  amendment  to  the  TT.  S.  Constitution  is 
not  applicable  to,  or  restrictive  of,  the  legislation 
of  the  States. 
Argued  Dee.  eg,  1867.     Bedded  Jan.  11,  1858. 

IN  ERROR  to  the  High  Court  of  Errors  and 
Appeals  of  the  State  of  Mississippi. 


The  plaintiff  in  error  filed  bis  bill  in  oneot 
the  State  courts  of  Mississippi  for  an  injuoo 
tion.  The  defendants  demurred,  and  the  court 
overruled  the  demurer.  The  case  having  been 
appealed  to  the  High  Court  of  Errors  and  Ap- 
peals by  that  court,  the  decree  of  the  court  be- 
low was  reversed,  the  demurrer  sustained,  and 
the  bill  dismissed,  with  costs;  whereupon  the 
complainant  brought  the  case  here  on  a  writ  of 
error. 

A  further  statement  appears  in  the  opinion 
of  the  court. 

Messrs.  George  S.  Terser  and  J.  P. 
Beqjamla,  for  plaintiff  in  error: 

There  is  no  doubt  of  the  jurisdiction  of  the 
Court  of  Equity  upon  the  case  stated  by  the 
bill.         -*     ^     •- 

4  Cush.,  86:  8  Wend.,  686;  i  Johns.  Oh., 
16S;  6  Paige,  363. 

Apart  from  any  public  or  private  nuisance, 
the  biU  alleges  special  injury  to  the  complain- 
ant. 

The  Act  of  1850  is  unconstitutional.  Pint, 
because  it  provides  no  compensation  to  the 
complainant;  and  second,  that  it  is  void  b^ 
cause  prohibited  by  the  Ordinance  of  Congre* 

1.  As  to  its  unconstitutionality.  The  land 
of  the  complainant  is  on  the  waters  of  Old  River 
and  the  Narrows.  The  water  runs  through  h. 
This  is  not  a  navigable  stream,  according  to 
the  common  law  meaning  of  the  term.  Bat  s 
grant  of  land  on,  or  bounded  by  such  a  stream 
as  this,  passes  the  right  to  the  land  to  the  mid- 
dle of  the  stream.  The  use  of  the  water  also, 
as  an  incident  passes  by  the  grant,  and  is  u 
sacred  a  right  as  the  land  itself. 

See  Morgan  v.  Reading,  8  Sm.  &  M.,  366;  2 
Johns.  Ch.,  165. 

Where  a  grant  of  land  is  on  a  stream  abovr 
the  ebb  and  flow  of  the  tide,  the  land  paste! 
and  the  water  also,  subject  only  to  the  right  of 
the  public  to  navigate  it.  The  use  of  the  wat«is 
part  of  the  freehold. 

Ang.  Water-courses,  pp.  1-29;  Co.  LitL.  i; 
2  Brown,  Com.,  143:  BuOen  ▼.  RunnA,  2 
N.  H..  256. 

In  all  cases  above  the  ebb  and  flow  of  the 
tide,  a  right  of  property  in  the  water  paiaes 
with  a  grant  of  the  land,  and  it  cannot  be  de- 
vested or  taken  away  without  compensation, 
as  the  above  authorities  show. 

The  case  from  Harr.,  and  from  2  Pet,  was 
cases   of  navigable  waters  according   to  the 


NOT«.~Jurtodlct<on  of  U.  S.  Supreme  Court  to 
■declare  state  law  void,  as  in  conflict  with  State  Con- 
stitution. To  revise  decrees  of  state  courts  as  to 
construction  of  state  laws.  Power  of  state  cmrfsto 
etmstrue  their  own  Statutes.  See  note  to  Jackson  v. 
Lampblre,  28  U.  S.  (S  Pet.),  280.  n  is  for  state 
courts  to  construe  their  own  Statutes.  Supreme 
Court  tvOt  nnl  review  deeltions  except  lohen  speeially 
authorized  to  tni  statute.  See  note  to  Commercial 
Bank  v.  Buckingham,  46  C.  8.  (5  How.),  317. 

Sminent  domcun.  Payment  for  private  property 
taken  for  ptibiie  use.  Fifth  amendment  to  Constttu- 
tion  of  U.  S.  applies  only  to  tAe  Oeneral  Oovem- 
ment,  and  not  to  States. 

The  right  to  take  private  property  for  public  use 
Is  an  Incident  to  the  sovereignty  of  every  govern- 
ment. Tbe  right  of  eminent  domain  or  inherent 
sovereign  power,  gives  to  the  Legislature  tbe  con- 
trol of  prit-ate  property  for  public  uses.  Tbe  In- 
terest of  the  public  is  deemed  paramount  to  that 
of  the  Individual,  and  the  maxim  of  law  la,  that 
private  mischief  is  to  be  endured  rather  than  a  pub- 
lic inconvenience.  Tbe  obligation  to  make  Just 
'Cempensatlon  is  concomitant  with  tbe  rlgbt.    The 
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settled  and  fundamental  doctrine  is,  that  Oorsn- 
ment  has  no  right  to  take  private  property  (or 
public  purposes  witbout  a  just  compensation. 
BeirsPrindplesof  Law  of  Scotland,  ITS.lT4:8tit 

1  &  2,  William  IV..  ch.  4S ;  and  Code  Napoleon,  sit. 
64fi:  and  the  Constitutional  Charter  of  LouisXvin., 
Orotuls  de  Jure.,  B.  ft  P.,  b.  8,  oh.  19,  sec.  T,  oh.  9. 
sec.  7  :  Puff,  de  Jur«.  iVat.e(Oent.  b.  8,  oh.  S,8eM.a. 
7;  Brnk.  Q.  Jur.  Pub.,  b.  2,  ch.  15:  Vattel.  tkL 
ch.  20,  sec.  244. 

The  concluding  clause  of  the  flfth  amendmeotto 
the  Constitution  of  tbe  United  States,  tkst 
private  property  shall  not  be  taken  for  pubifc 
use  without  iust  oompensatJon,  is  an  alBra- 
anoe  of  a  great  doctrine  established  by  tt( 
common  law  for  the  protection  of  private  prop- 
erty. It  is  founded  in  national  equity,  aad  a 
laid  down  by  Jurists asa  principle  of  univenal  la*. 

2  Story  on  Constitution,  see.  1790 ;  1  Black.  Oob.. 
IW,  139, 140 ;  2  Kent,  275, 276  ;  8  Wllmn's  Law  Leet, 
208 ;  Bawleon  Const.,  ch.  10,  p.  128 :  Ware  v.  Hyltoa,' 
Dall.,  194, 235 :  Van  Horn  v.  Dorranoe.  2  DalL.  tH. 

Tbe  provision  of  tbe  flfth  amendment  of  tke 
Constitution,  declaring  that  private  property  ttB 
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'Common  law,  as  the  cases  show,  in  which  case 
there  can  be  no  individual  rii^ht  to  the  water. 

In  the  case  in  8  Cow.,  148,  the  only  injury 
to  plaintiff,  was  the  temporary  erection  of 
bridges  to  build  the  pier,  and  that  it  was  likie 
materials  used  in  building,  it  might  be  a  tem- 
porary inconvenience  to  a  neighbor,  i&c. 

See  pages  150  and  151. 

It  may  be  said  that  the  principle  of  the  com- 
mon law,  as  to  streams  where  the  tide  ebbs  and 
flows,  applies  to  the  waters  of  the  Mississippi, 
And  the  streams  which  flow  into  it. 

But  this  was  the  great  point,  argued  most 
laboriously  and  decided  by  the  High  Court  of 
Mississippi,  in  the  case  of  Morgan  v.  Beading, 
Z  8m.  &  M  .  866,  and  numerous  other  author- 
ities, are  against  it. 

See,  also,  Gardner  v.  VUlage  of  Neteburgh, 
'3  Johns.  Ch.,  165;  Belknap  t  Belknap,  2 
Johns.  Ch..  463;  8  Paige.  577;  1  Dev.,  121;  6 
Paige,  262;  4  Mas..  379. 

But  the  Ordinance  of  Congress  also  prevents 
the  Legislature  from  obstructing  the  naviga- 
tion of  the  Mississippi  and  its  waters.  It  may 
improve  them,  but  it  cannot  obstruct,  by 
damming  up  the  water,  or  diverting  it  from  its 
natural  course,  so  as  to  entirely  prevent  its 
navigation. 

Hutchinson's  Code,  55,  57, 59. 

The  case  in  1  McLean  is  directly  in  point. 
It  decides  that  a  private  injury  must  be  alleged ; 
that  the  mere  fact  of  a  right  to  navigate  with- 
out using  or  intending  to  use  the  right,  and 
without  private  injury  alleged,  would  not  do. 
But  when  the  navigation  was  obstructed  and 
a  private  injury  alleged,  equity  would  inter- 
fere. 

See  pages  843.  344,  846,  850-358. 

Act  of  1819,  p.  106,  declares  Homochitto 
navigable,  and  the  bill  alleges  that  from  time 
immemorial  the  grantors  of  plaintiff  and  him- 
-aelf  used  the  waters  to  supply  this  place,  and 
to  transport  cotton  and  supplies  to  and  from 
Ms  place. 

Me»»n.  J.  M.  Carlisle  and  Oi^org^  E. 
Badgper,  for  defendants  in  error: 

The  defendants  in  error  will  rely  mainly 
upon  the  following  view  of  the  case. 

The  jurisdiction  of  this  court  is  assumed 
upon  the  allegation  which  the  plaintiff  in  error 
is  to  maintain,  that  the  Statute  of  Mississippi 
is  unconstitutional:  because  it  purports  to 
authorize  the  talcing  of  private  property  for 


public  use,  without  just  compensation;  and 
because  it  is  repugnant  to  the  4th  sec.  of  the 
Act  of  March  1st,  1817. 

3  Stat.,  349. 

But  the  bill  does  not  show  any  case  of  taking 
private  property  for  public  use.  The  com- 
plaint is  of  an  apprehended  consequential  in- 
jury, resulting  from  diverting  the  waters  of 
the  Homochitto.  No  land  of  the  complainant 
lies  on  that  river.  It  is  a  navigable  nver,  ly- 
ing wholly  within  the  territorial  limits  of  the 
State  of  Mississippi.  As  such,  it  is  subject  to 
the  power  exercised  by  this  Statute;  and  its 
waten  are  not  the  subject  of  private  prop- 
erty, in  any  sense  of  the  words  "private 
property  "  in  the  Constitution,  or  in  any  sense 
which  can  interfere  with  the  full  exercise  of 
the  power  in  question,  according  to  the  discre- 
tion of  the  Legislature.  If  the  plaintiff  in 
error  suffer  loss  through  the  lawful  exercise  of 
this  public  power,  it  is  damnum  abtque  injuria. 

Least  of  ail  (it  is  submitted)  can  a  party  so 
situated,  restrain  by  injunction,  the  exercise  of 
such  a  power. 

As  to  the  supposed  conflict  with  the  Act  of 
1817,  the  obvious  answer  is,  that  the  Statute  is 
not  to  obstruct  the  Homochitto,  but  to  improve 
its  navigation.  ' '  Old  River  and  the  Narrows ' ' 
are  not  "  navigable  rivers  and  waters,"  in  the 
meaning  of  that  Act.  Besides,  even  if  they 
were,  it  is  submitted  that  the  plaintiff  in  error, 
upon  the  case  made  by  his  biU,  would  have  no 
standing  either  at  law  or  in  equity,  and  has  no 
right  to  call  upon  this  court  to  pronounce  upon 
the  unconstitutionality  of  the  Statute  of  Mis- 
sissippi. 

Mr.  Justice  Daniel  delivered  the  opinion  of 
the  court : 

Upon  a  writ  of  error  to  the  High  Court  of 
Errors  and  Appeals  of  the  State  of  Mississippi, 
under  the  authority  of  the  36tb  section  of  the  Act 
of  Congress  of  September  24th.  1789.  estab- 
lishing the  judicial  courts  of  the  United  States. 

The  plaintiff  in  error,  by  his  bill  in  the  State 
Court,  alleged  that  he  is  the  owner  of  a  large 
and  valuable  plantation  in  the  State  of  Missu- 
sippi,  situated  on  what  is  called  "  Old  River." 
being  a  former  bed  of  the  Mississippi  River, 
but  which  was  cut  off  and  made  derelict  by  a 
change  in  the  course  of  the  Mississippi  in  the 
year  1796.  That  the  Homochitto  Kiver,  in 
In  said  State,  empties  its  waters  into  the  said 


not  l>e  taknn  for  public  use  without  Just  oompeosa- 
^on,  is  lnten<led  solely  as  a  limitation  on  tlie  exer- 
cise of  puwer  by  the  Govennnent  of  the  17.  S.  and 
is  not  applicable  to  the  legislation  of  the  States. 
Barron  v.  Mayor,  Sic,  of  Bait.,  7  Pet.,  213;  Livinfrston 
V.  Mayor,  to.,  of  N.  Y.,  8  Wend.,  85 ;  1  Bald.,  fSO. 

The  right  of  taklntr  property  for  public  use  is 
exercised  by  a  State  subject  to  no  power  vesteii  In 
the  Federal  ttoveroment.  The  proprietary  right 
of  tlie  United  States  can  Id  no  re  neot  restrict  or 
modify  the  exercise  of  this  sovereign  power  by  a 
State.    U.  8.  V.  R.  K.  Br.  Co.,  «  McLean,  517. 

The  U.  S.  may  lawfully  mnke  title  to  land  in  one 
of  the  States  by  expropriation  as  of  the  eminent 
domain  of  such  State,  and  with  the  assent  thereof. 
7  0p.  Atty.-Gen..  114. 

Neoossity  of  such  proceedings  by  U.  8.,  under 
State  Statute,  and  proper  mode  of  conducting 
them.    U.  S.  v.  Block.,  3  Blw.,  3M. 

The  right  of  eminent  domain  exists  in  the  Qov- 
emment  of  the  United  States,  and  may  be  exercised 
by  it  within  the  States  so  far  as  is  necessary  to  the 
enjoyment  of  the  power  conferred  upon  it  by  the 
Oonatltution.   Proceedings  may  t>e  taken  under 

bee  20  How.  U.  H.,  Book  15. 


the  national  right  of  eminent  domain,  and  the 
proper  Circuit  Court  of  the  U.  8.  has,  under  gener- 
al grant  of  Jurisdiction  by  Act  of  1789,  Jurisdiction 
of  the  proceedings  brought  by  the  U.  S.,  for  oon- 
denmatlon  of  the  ground.  Itohl  v.  U.  8.,  1  Otto, 
387  ;  U.  S.  V.  Inlots,  2  Am.  L.  Rec..  315,  51.%  577. 

Where  the  owner  of  a  hay  press  ottered  to  sell  it 
to  a  quartermaster,  but  refused  to  let  it,  and  the 
officer  sutMequently  puts  the  machine  to  use  In  the 
Oo«emmont  service,  it  must  t>e  considered  as 
property  taken  for  public  use,  and  the  owner  may 
recover  Ita  reasonable  value,  and  cannot  be  re- 
quired take  it  back  and  accept  compensation  for  Its 
use.    Peck  V.  U.S.,  UCt.ofCl..  84. 

Where  real  property  Is  taken  by  Oovemment  for 
temporary  use,  an  action  may  He  for  the  Implied 
rent,  but  not  where  the  taking  Is  in  perpetuity.  The 
implied  relation  of  landlord  and  tenant  cannot 
then  exist.    Langford  v.  U.  8.,  12  Ct.  of  CI..  838. 

U.  S.  cannot  take  private  land  in  one  of  the 
Territories  for  the  construction  of  a  road  without 
some  legal  form  of  expropriation,  either  by  Act  of 
Congress   or  ol  the  Territory.    7  Op.  Atty.-Oen., 


5i 


817 


Digitized  by 


Google 


84-94 


SnrsBMx  ConsT  or  thb  Urited  SrATRa. 


Dbc.  Tkbx. 


"  Old  River  "  at  a  point  above,  or  nortli  of,  the 
comptainaDt's  plantation,  and  at  low  stages  of 
the  waters  of  the  Mississippi  the  waters  of  the 
Hnmmichitto  pass  around  through  the  bed  of 
•'  Old  River,"  and  out  by  the  narrows  thereof 
into  the  Mississippi.  That  the  flow  of  the  wa- 
ters of  the  Homochitto  removes  the  deposits  of 
mud  occasioned  by  the  overflow  of  the  Missis 
sippi,  and  thus  keeps  open  the  outlet  of  Old 
River,  to  the  great  advantage  of  the  complain- 
ant, and  of  others  similarly  situated  on  Old 
River. 

That  the  Legislature  of  MiBsis&ippi,by  a  law 
approved  on  the  5th  of  March,  1850,  entitled 
"An  Act  regulating  and  defining  the  powers  of 
the  Commissioners  of  Homochitto  River,"  ap- 
pointed the  defendants  Commissioners  for  the 
purpose  of  "improving  the  navigation  of  the 
Homochitto  River,  and  any  outlet  from  the 
same,  through  Old  River  and  Buffalo  Bayou 
to  the  Mississippi  River,  and  for  removing  any 
obstructions  in  said  streams,  and  excavating 
and  digging  a  canal  unto  the  Buffalo  from  the 
Homochitto  River,  or  from  Old  River  into  the 
Buffalo."  That  said  canal  commences  on  Old 
River  below  the  mouth  of  the  Homochitto 
River,  and  above  the  lands  of  the  complainant, 
and  will  neither  begin,  pass  through,  nor  termi- 
nate upon,  the  lands  of  the  complainant.  That 
the  complainant  and  his  grantors  have  ever  en- 
joyed and  used  the  waters  flowing  through  his 
and  their  lands,  for  agricultural  and  domestic 
purposes,  and  for  navigation  in  transporting 
their  crops  to  markets,  and  receiving  supplies 
therefrom ;  first,  when  Old  River  was  a  part  of 
the  Mississippi,  and  since  the  cut-off  in  1796, 
by  the  watev  supplied  to  Old  River  from  the 
Homochitto,  and  the  back  waters  of  the  Mis- 
sissippi In  time  of  floods.  That,  by  the  said 
laws  of  Mi8sissippi,no  compensation  is  provided 
for  the  injury  to  be  done  to  the  complainant  by 
the  diversion  of  the  waters  of  the  Homochitto 
and  Old  River  from  the  lands  of  complainant, 
and  the  destruction  of  the  navigation  which 
said  waters  afford  to  his  plantation, because  said 
canal  or  contemplated  outlet  is  not  to  be  made 
upon  the  compl^nant's  lands.  The  bill  of  the 
complainant  then  charged  that  the  laws  of  Mis- 
sissippi are  invalid  for  naving  omitted  to  pro- 
vide compensation  for  the  injury  to  be  inflicted 
by  them  upon  the  complainant,  and  are,  by 
that  omission,  in  violation  of  the  fundamental 
laws  both  of  the  United  States  and  of  the  State 
of  Mississippi,  the  Constitutions  of  both  of 
which  declare  that  private  property  shall  not 
be  taken  for  public  use  without  just  compensa- 
tion being  made  therefor;  and  are  also  in  viola- 
tion of  the  Act  of  Congress  of  March  Ist,  ICilT, 
authorizing  the  people  of  Mississippi  to  form  a 
Constitution,  and  of  the  Ordinance  passed  on  the 
15th  of  August,  1817,  in  pursuance  of  the  Act 
of  Congress,  both  the  Act  of  Congress  and  the 
Ordinance  providing  that  the  Mississippi  River, 
and  the  navigable  nvcrs  leading  into  the  same, 
shall  be  common  highways,  and  forever  free, 
as  well  to  the  inhabitants  of  MisAssippi  as  to 
other  citizens  of  the  United  States. 

To  this  bill  a  demurrer  was  interposed  by 
the  defendants  in  error,  and  the  cause  having 
been  carried  to  the  High  Court  of  Errors  and 
Appeals  of  Mississippi,  by  that  court  the  de- 
murrer was  sustain^,  and  the  bill  dismissed, 
with  costs. 
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The  correctness  or  incorrectness  of  the  de- 
cree of  the  High  Court  of  Elrrors  and  Appeato 
is  the  subject  of  injury  and  decision  now  be- 
fore this  court.  In  the  prosecution  of  our  in- 
quiry, it  is  proper  to  disembanass  it  of  matten 
with  which  it  has  been  attempted  to  associate 
or  surround  it;  matters  having  no  just  connec- 
tion therewith,  and  the  intrMuction  of  wbidi 
tends  only  to  obstruct  and  obscure  the  e]uci(k 
tion  of  truth. 

Thus  it  is  charged,  in  the  complainant's  bill, 
that  the  law  authorizing  the  improvement  of 
the  Homochitto  River  is  void,  because  It  vio- 
lates the  Constitution  of  Missis8ippi,by  omitting 
to  provide  a  compensation  forthe  in  jury  which 
might  be  done  to  individuals  by  carrying  that 
law  into  effect ;  the  Constitution  of  the  State 
having  declared  that  private  property  shall  not 
be  taken  for  public  use  without  just  compensa- 
tion being  made  therefor.  In  answer  to  this 
charge,  it  is  sufficient  to  state  that  this  court 
never  has,  and  does  not,  assume  the  right  to 
pronounce  authoritatively  upon  the  wisdom  or 
justice  of  the  legislation  of  the  States,  when 
operating  upon  their  own  citizens,  and  upon 
subjects  of  property  clearly  within  their  own 
territory  and  appropriate  cognizance,  except  so 
far  as  the  Constitution  of  the  United  States  ex- 
pressly, or  by  inevitable  implication,  may  have 
made  it  the  duty  of  this  court  to  control  the  ac- 
tion of  the  State  Oovemments.  Nor  has  it 
been  deemed  the  province  of  this  court  to  ab- 
rogate or  overrule  the  interpretation  put  upon 
their  own  respective  statutes  by  the  courts  of 
the  several  States,  whether  such  interpretation 
had  reference  to  the  ordinary  rights  of  person 
or  property,  or  to  the  nature  and  extent  of  the 
legislative  powers  vested  by  the  Constitutions 
of  the  several  States,  and  their  coincidence  with 
Acts  of  legislation  performed  under  the  delega- 
tion of  those  powers.  These  are  functions 
wisely  and  necessarily  left  by  this  court  un- 
touched in  the  state  tribunals,  the  assumption 
of  which  by  the  Federal  Judiciary,  as  it  would 
embrace  every  matter  upon  which  the  Govern- 
ments of  the  States  could  operate,  w^uld,  in  ef- 
fect, amount  to  the  annihilation  of  those  Gov- 
ernments. The  doctrine  of  this  court  as  here 
stated  has  been  clearly  affirmed. 

In  the  case  of  Jaekton  v.  Lamphire,  in  3d  of 
Pet.,  on  page  289  of  that  volume,  this  conit 
has  declared  that  it  "has  no  authority  on  a  writ 
of  error  from  a  state  court  to  declare  a  slate 
law  void  on  account  of  its  collision  with  a 
State  Constitution,  it  not  being  a  case  embraced 
in  the  Judiciary  Act,  which  alone  gives  power 
to  issue  a  writ  or  error  to  the  state  court' 
This  court  say,  "that  they  will  therefore  re- 
frain from  expressing  any  opinion  of  the  points 
made  by  counsel  in  relation  to  the  Constitutioa 
of  New  York."  See,  also,  the  ruling  of  this 
court  upon  the  construction  of  state  laws,  .in 
the  cases  of  Polk's  Lessee  v.  WendaleteU.,  in 
9th  Cranch,  p.  87,  and  of  T/ie  Wett  Bww 
Bridge  Contpany  v.  Dix  etal.,  H  How.,  p.  507. 
The  conformity,  therefore,  to  the  State  Coa- 
titution,  of  the  Statute  appointing  the  Com- 
missioners of  tJie  Homochitto  River,  and  pre- 
scribing thi-lr  powers  and  duties,  was  a  qoes- 
tion  appropriately  belonging  to  the  State  Coaxi 
and  its  decision  is  not  properly  subject  to  re- 
examination here. 

The  Statute  of  Mississippi  is  next  assailed, 
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on  the  charge  that  it  violates  the  Sth  article  of 
the  Amendments  of  the  Constitution  of  the  Unit- 
ed States,  of  wliich  the  clause  in  the  Constitu- 
tion of  Mississippi,  relied  on  by  the  plaintiff  in 
error,  is  a  literal  transcript.  In  this  charge  is 
instanced  another  eSort  to  confuse  and  obstruct 
the  only  legitimate  inquiry  arising  on  the  rec- 
ord before  us,  yiz. :  that  which  relates  to  the  au- 
thority of  the  High  Court  of  Errors  and  Appeals 
of  Mississippi,  for  their  decree  pronounced  in 
in  this  cause. 

To  every  person  acquainted  with  the  history 
of.  the  Federal  Gloyemment.  it  is  familiarly 
known,  that  the  ten  amendments  first  en- 
grafted upon  the  Constitution  had  their  origin 
in  the  apprehension  that  in  the  investment  of 
powers  made  by  that  instrument  in  the  Federal 
Government,  the  safety  of  the  States  and  their 
citizens  had  not  been  sufficiently  guarded. 
That  from  this  apprehension  arose  the  chief 
opDOsition  shown  to  the  adoption  of  the  Con- 
stitution. That,  in  order  to  remove  the  cause 
of  this  apprehension,  and  to  effect  that  security 
which  it  was  feared  the  original  instrument 
had  failed  to  accomplish,  twelve  Articles  of 
Amendment  were  proposed  at  the  first  session 
of  the  first  Congress,  and  the  ten  first  articles 
in  the  existing  series  of  Amendments  were 
adopted  and  ratified  by  Congress  and  by  the 
States,  two  of  the  twelve  proposed  amend- 
ments having  been  rejected.  The  amendments 
thus  adoptra  were  designed  to  be  modi- 
fications of  the  powers  vested  in  the  Federal 
Oovemment,  and  their  language  is  susceptible 
of  no  other  rational,  literal,  or  verbal  accepta- 
tion. In  this  acceptation  this  court  has  re- 
peatedly and  uniformly  expounded  those 
amendments  in  cases  having  reference  to  re- 
troactive statutes,  to  the  right  of  eminent  do- 
main, to  the  execution  of  plans  for  internal 
improvement;  in  opposition  to  which,  the 
clause  in  the  fifth  article  of  the  amend- 
ments of  the  Constitution  has  been  urged. 
In  all  such  cases,  this  court  has  ruled, 
that  the  clause  in  question  was  applicable  to 
the  Federal  Government  alone,  and  not  to  the 
States,  except  so  far  as  it  was  designed  for  their 
security  again!>t  Federal  power.  Indeed.so  full, 
sn  emphatic,  and  conclusive,  is  the  doctrine  of 
this  court,  as  promulged  by  the  late  ChufJus- 
tiee  Mar8ha1l,in  the  case  of  aaron  v.  The  Mayor, 
«fec.,  of  Baitimore,  in  the  7th  of  Peters,  pp.  247, 
1248,  that  it  would  seem  to  require  nothing  less 
than  an  effort  to  unsettle  the  most  deliberate 
and  best-considered  conclusions  of  the  court, 
to  attempt  to  shake  or  disturb  that  doctrine. 
An  extract  from  the  reasoning  of  the  Chief 
Justice,  BO  full,  so  unanswerable  on  this  point, 
may  not  be  Unfruitful  of  benefit  as  a  guide  to 
the  future.  After  stating  that  the  case  was 
brought  before  the  virtue  of  the  25th  section  of 
the  Judiciary  Act,  the  Chief  Jitttiee  proceeded : 
"The  plaintiff  in  error  contends  that  it  comes 
within  that  clause  of  the  fifth  amendment  to  the 
Constitution  which  inhibits  the  taking  of  pri- 
vate property  for  public  use  without  just  com- 
pensation, fle  insists  that  this  amendment, 
being  in  favor  of  the  liberty  of  the  citizen, 
ou^bt  to  be  so  construed  as  to  restrain  the 
legislative  power  of  a  State,  as  well  as  that  of 
the  United  States.  If  this  proposition  be  un- 
true, the  court  can  take  no  jurisdiction  of  the 
cause. 
Bee  20  How. 


The  question  thus  presented  we  think  of 
great  importance,  but  not  of  much  difficulty. 

The  Constitution  was  ordained  and  estab- 
lished by  the  people  of  the  United  states  for 
themselves;  for  their  own  government,  and 
not  for  the  government  of  the  individual  States. 
Each  State  established  a  Constitution  for  itselT, 
and  in  tliat  Constitution  provided  such  limita- 
tions and  restrictions  on  the  powers  of  its  par- 
ticular Government  as  its  judgment  dictated. 
The  people  of  the  United  States  framed  such  a 
Government  for  the  United  States  as  they  sup- 
posed best  adapted  to  their  situation,  and  best 
adapted  to  promote  their  interests  The  pow- 
ers conferred  on  this  Government  were  to  be 
exercised  by  itself;  and  the  limitations  on  power, 
if  expressed  in  general  terms,  are  naturally,  and 
we  think  necessarily,  applicable  to  the  Govern- 
ment created  by  the  instrument.  They  are 
limitations  of  power  granted  by  the  instrument 
itself;  not  of  distinct  Governments,  framed  by 
different  persons,  and  for  different  purposes. 

If  these  propositions  be  correct,  the  fifth 
amendment  must  t)e  understood  as  restraining 
the  power  of  the  General  Government,  not  as 
applicable  to  the  States.  In  their  several  Con- 
stitutions they  have  imposed  such  restrictions 
on  their  respective  Governments  as  their  own 
wisdom  suggested ;  such  as  they  deemed  most 
proper  for  themselves.  It  is  a  subject  on  which 
they  judge  exclusively,  and  with'which  others 
interfere  no  farther  than  they  are  supposed  to 
have  a  common  interest." 

Again,  adverting  to  the  causes  which  led  to 
the  proposal  and  adoption  of  the  amendments 
of  the  Constitution,  the  same  judge  remarks, 
lb.,  p.,  300 — and  these  remarks  embrace  the 
whole  series  of  articles  adopted:  "In  almost 
every  Convention  in  which  the  Constitution 
was  adopted,  amendments  to  guard  against  the 
abuse  of  power  were  recommended!  These 
amendments  demanded  security  against  the  ap- 
prehended encroachments  of  the  General  Gov- 
ernment; not  against  those  of  the  local  Govern- 
ments. 

In  compliance  with  a  sentiment  thus  gen- 
erally expressed,  to  quiet  fears  thus  extensively 
entertained,  amendments  were  proposed  by  the 
required  majority  in  Congress  and  adopted  by 
the  States.  These  amendments  contain  no  ex- 
pression indicating  an  intention  to  apply  them 
to  the  State  Governments.  This  court  cannot 
so  apply  them."  Vide,  also,  the  cases  of  i^b* 
v.  The  State  of  Ohio,  5  How.,  411,  and  of  Th« 
We»l  Eiver  Bridge  Company  v.  Dix  et  al.,  6 
How..  507. 

From  the  aforegoing  view,  it  follows  that 
neither  the  Constitution  and  laws  of  Mississip- 
pi, as  interpreted  by  the  High  Court  of  that 
State,  nor  the  fifth  article  of  the  Amendments 
of  the  Federal  Constitution,  as  construed  by 
this  court,  can  have  any  just  applicability  to 
to  the  legitimate  inquiry  now  before  us. 

The  remaining  objection  to  the  decree  of  the 
High  Court  of  Errors  and  Appeals — that  which 
Is  most  directly  pertinent  to  tbe  present  contro- 
versy— is  that  founded  upon  the  allegation, 
that  the  Law  of  Mississippi  of  March  6tb,  1850, 
creating  the  Board  of  Commissioners  of  the  Ho- 
mochitto,  for  the  purpose  of  improving  the  nav- 
igation of  that  river,  and  of  any  outlet  from  the 
same  through  Old  River  and  Buffalo  Bayou  to 
the  Mississippi,   and  for  excavating  a  canal 
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into  the  Buffalo  from  the  Homochitto,  or  from 
Old  Blver  to  the  Buffalo,  Is  a  vlolatiou  of  the 
Act  of  Congress  of  the  1st  of  March,  1817.  au- 
thorizing the  people  of  the  MisMissippi  Terri- 
tory to  form  a  Constitution,  which  Act  declares 
"tiiat  tlie  Mississippi  River  and  the  navigable 
rivers  and  waters  leading  into  the  same,  shall 
be  common  highways,  and  forever  free,  as  well 
to  the  inhabitants  of  the  Slate  of  Mississippi  as 
to  other  citizens  of  the  United  States." 

In  considering  this  Act  of  Congress  of  March 
1st,  1817,  it  is  unnecessary  to  institute  any  ex- 
amination or  criticism  as  to  its  legitimate  mean- 
ing, or  operation,  or  binding  authority,  farther 
than  to  affirm  that  it  could  have  no  effect  to  re- 
strict the  new  State  in  any  of  its  necessary  at- 
tributes as  an  independent  sovereign  Glovem- 
ment,  nor  to  inhibit  or  diminish  lis  perfect 
equality  with  the  other  members  of  the  Confed- 
eracy with  which  it  was  to  be  associated.  These 
conclusions  follow  from  the  very  nature  and 
objects  of  the  Confederacy,  from  the  language 
of  the  Constitution  adopted  by  the  States,  and 
from  the  rule  of  interpretation  pronounced  by 
this  court  in  the  case  of  PoUar^t  Le»»ee  v.  Ha- 
gnn,  8  How.,  p.  223.  The  Act  of  Congress  of 
March  Ist,  1817,  in  prescribing  the  free  navi- 
gation of  the  Mississippi  and  the  navigable  wa 
tiers  flowing  into  this  river,  could  not  have  been 
designed  to  inhibit  the  power  inseparable  from 
every  sovereign  or  efficient  Government,  to  de- 
vise and  to  execute  measures  for  the  improve- 
ment of  the  State,  although  such  me^ures  might 
induce  or  render  neces8ary,cbanges  in  the  chan- 
nels or  courses  of  rivers  within  the  interior  of 
t  he  State,  or  might  be  productive  of  a  change 
in  the  value  of  private  property.  Such  conse- 
quences are  not  unfrequently,  and  indeed  una- 
voidably, incident  to  public  and  general  meas- 
ures highly  promotive  of  and  absolutely  neces- 
sary to  the  public  good.  And  here  it  may  l>e 
nsked,  whether  the  law  complained  of,  and  the 
measures  said  to  be  in  contemplation  for  its  ex 
ecution,  are  in  reality  in  conflict  with  the  Act 
of  Congress  of  March  1st,  1817,  with  respect  ei- 
ther to  the  letter  or  the  spirit  of  the  Act.  On 
this  point  may  be  cited  the  case  of  Veaeid  et 
al.  V.  Moor,  in  14  How..  668. 

By  the  allegations  of  the  bill  it  appears  that 
this  trace  or  channel,  which  is  distinguished  by 
the  appellation  of  Old  River,  is  not,  in  fact, 
und  never  was,  a  separate  navigable  river.  It 
was  once  the  bed  or  channel  of  the  Mississippi, 
but,  by  natural  causes,  the  latter  many  3  ears  smce 
changed  its  bed  or  course,  thereby  rendering 
derelict  the  former  bed  or  channel,  which  would 
be  wholly  without  water,  except  what  occa- 
siorally  is  forced  into  it  from  freshets  in  the 
Mississippi,  and  that  which  is  received  from 
the  current  of  the  Homochitto.  Whh  no  pro- 
priety of  language,  then,  can  it  be  pretended 
that  the  contemplated  communication  between 
the  Homochitto  and  the  Buffalo  Bayou  would 
he  the  violation  of  a  law  which  declares  that  the 
waters  of  the  Mississippi,  and  the  navigable 
rivers  and  waters  leading  into  the  same,  shall 
be  common  highways,  and  forever  free,  as  well 
to  the  inhabitants  of  the  State  as  to  other  citi- 
zens of  the  United  States.  Old  River  was  once 
the  bed  or  a  portion  of  the  Mississippi,  but  never 
a  separate  navigable  river  flowing  into  the  Mis- 
sissippi. Any  improvement,  therefore,  in  the 
faciUUes  of  reacliing  the  Mississippi  by  another 
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river  cannot  be  an  obstruction  in  what  never 

was,  in  any  correct  sense  of  the  phrase,  a  navi- 
gable river  leading  or  flowing  into  the  Missis- 
sippi. 

But,  for  argument,  let  it  be  conceded  that 
this  derelict  channel  of  the  Mississippi,  called 
Old  River,  is  in  truth  a  navigable  river  leading 
or  flowing  into  the  Mississippi;  it  would  by  no 
means  follow  that  a  diversion  into  the  Buffalo 
Bayon  of  waters,  in  whole  or  in  part,  which 
pass  from  Homochitto  into  Old  River,  woyld 
be  a  violation  of  the  Act  of  Congress  of  March 
1st,  1817.  in  its  letter  or  its  spirit;  or  of  any 
condition  which  Congress  had  power  to  im 
pose  on  the  admission  of  the  new  State.  It 
cannot  be  imputed  to  Congresa  that  they  ever 
designed  to  forbid,  or  to  withhold  from  the 
State  of  Mississippi,  the  power  of  improving 
the  interior  of  that  State,  by  means  either  en 
roads  or  canals,  or  by  regulating  the  rivets 
within  its  territorial  limits,  although  a  plan  of 
improvement  to  be  adopted  might  embrace  or 
affect  the  course  or  the  flow  or  rivers  situated 
within  the  interior  of  the  State.  Could  such 
an  intention  be  ascribed  to  Congress,  the  right 
to  enforce  it  may  be  confidently  denied. 
Clearly,  Congress  could  exact  of  the  new  State 
the  surrender  of  no  attribute  inherent  in  her 
character  as  a  sovereign  independent  State,  or 
indispensable  to  her  equality  with  her  sister 
States,  necessarily  implied  and  guarantied  by 
the  very  nature  of  the  federal  compact.  Ob- 
viously, and  it  may  be  said  primarily,  among 
the  incidents  of  that  equality,  is  the  right  to 
make  improvements  in  the  rivers,  water-courses 
and  highways,  situated  within  the  State.  Thus 
situated,  as  appears  on  the  face  of  the  bill,  are 
the  derelict  \xA  of  the  Mississippi,  cabled  Old 
River,  the  Homochitto  River,  the  Buffalo 
Bayou,  and  the  line  of  the  canal  by  which  it 
is  proposed  that  the  last  two  shall  be  united  for 
the  moie  easy  and  certain  access  to  the  Missis- 
sippi. 

The  Act  of  the  Le^lature  of  Mississippi, 
therefore,  is  strictly  within  the  legitimate  and 
even  essential  powers  of  the  State,  is  in  violation 
of  neither  the  Constitution  nor  laws  of  the 
United  States,  and  presents  no  conjuncture  or 
aspect  by  which  this  court  would  be  warranted 
to  supervise  or  control  the  decree  of  the  High 
Court  of  Errors  and  Appeals  of  Mississippi. 

We  are,  therefore,  of  the  opinion  that  the  deertt 
of  that  court  be  affirmed. 

Ctted-7  Wall.,  887 :  23  Wall.,  68 ;  92  D.  S.,  U2 :  1 
Abb.  C.  8.,  43:  1  Blatchf ..  409 ;  8  A.  m.  Kep.,14S 
(49  Ho..  490.) 


THE  UNITED  STATES,  AppeUantt, 

V. 

JUANA  SANCHEZ  DE  PACHECO. 

(See  S.  C,  20  How.,  281-261.) 

Appeai  may  be  taken  mihin  five  yean — Califor- 
nia appeal  dismisted,  when. 

By  the  Judiciary  Acts  of  178B  and  1803,  the  party 
may  take  his  appeal  at  any  time  within  Ove  yean 
after  the  pagsing  o(  the  decree  by  the  taierior 
court. 

Tbe  appellant,  in  a  case  from  California.  Is  en- 
titled to  Dave  the  case  docketed  and  dismissed,  if 
the  transcript  of  the  record  Is  not  filed  in  this 
court  within  tbe  first  six  days  of  tbe  tenn  next 

61  D.S. 


Digitized  by 


Google 


1857. 


Thb  Unttbd  8tatb8  v.  Pachbco. 


361-2M 


enBiilngr  Kucb  appeal.  oroTided  the  decree  of  the 
court  below  wag  rendered  sixty  days  before  the 
oominenoement  of  the  said  term  of  tbla  court. 

Argued  Dec.  31,  18S7.    Decided  Jan.  11,  1868. 

APPEAL  from  the  District  Court  of  tlie 
United  States  for  tfie  Northern  District  of 
California. 

On  motions  by  the  appellee  to  dismiss  the 
appeal  under  the  6!{d  rule,  and  on  the  ground 
that  the  same  bad  not  been  praved  and  allowed 
within  the  time  prescribed  by  law. 

Mr.  Jeremiah  S.  Black,  Atty-Qen.,  for 
appellants. 

Mr.  Crittenden,  for  appellee. 

Mr.  ChufJvMke  Taney  delivered  the  opin- 
ion of  the  court: 

A  motion  has  been  made  to  docket  and  dis- 
m\^  this  case. 

It  appears,  by  a  certified  copy  of  the  record 
in  the  District  Court  of  the  United  States  for 
the  Northern  District  of  California,  that  a  de- 
cree was  passed  by  that  court  on  the  22d  of 
September,  1856,  confirming  the  title  of  Pa- 
checo  to  certain  lands  therein  mentioned.  No 
appeal  was  taken  by  .the  United  States  at  the 
term  at  which  the  decree  was  made,  but  an  ap- 
peal was  entered  at  the  next  succeeding  term 
in  March,  1*57. 

Pacheco  by  his  counsel  now  moves  to  docket 
and  dismiss  the  case,  upon  two  grounds:  1st. 
Because  the  appeal  was  not  taken  at  the  term 
at  which  the  decree  was  rendered;  and  2d.  If 
the  appeal  might  legally  be  taken  at  the  sue 
ceeding  term,  yet  no  transcript  of  the  record 
was  filed  here  within  the  first  six  days  of  the 
present  term  of  this  court. 

The  first  question  raised  by  the  motion  dc 
pends  upon  the  construction  of  the  Act  of 
Congress  of  March  3,  1851,  which  authorizes 
an  appeal  to  this  court  in  cases  of  this  descrip- 
tion. The  Act  gives  the  right  in  general  terms 
to  the  party  against  whom  the  judgment  is 
rendered ;  and  does  not  limit  the  time  within 
which  the  appeal  shall  be  made;  nor  refer  to 
any  particular  Act  of  Congress  by  which  the 
time  shall  be  regulated.  It  must,  therefore,  be 
governed  by  the  Judiciary  Acts  of  1789  and 
ISOiJ,  which  regulate  writs  of  error  and  appeals 
to  this  court  from  inferior  tribunals.  And  by 
these  Acts  the  party  may  take  his  appeal  at 
any  time  within  five  years  after  the  passmg  of 
the  decree  by  the  inferior  court.  The  appeal  in 
question  was,  therefore,  made  in  time;  and  this 
motion  cannot  be  maintained  on  thatground. 

The  second  reason  assigned  in  support  of 
the  motion  depends  upon  the  63d  rule  of  this 
court.  Under  this  rule,  the  appellee,  in  a  ca«e 
from  California,  is  entitled  to  have  the  case 
docketed  and  dismissed,  if  the  transcript  of  the 
record  is  not  filed  in  this  court  within  the  first 
six  days  of  the  term  next  ensuing  such  appeal; 
providfed  the  decree  of  the  court  below  was 
rendered  sixty  days  before  the  commencement 
of  the  said  term  of  this  court. 

As  we  have  already  said,  the  decree  was  ren- 
dered in  September,  1856,  and  the  appeal  taken 
io  March,  1857.  Consequently  it  was  the  duty 
of  the  appellant  in  this  case  to  file  a  transcript 
of  the  record  within  the  first  six  days  of  the 
present  term.  This  was  not  done.  And  it 
appears  that  no  transcript  of  the  record  has  yet 
been  filed  by  the  appellant.  The  appellee  is, 
8w  20  How. 


therefore,  entitled  to  have   the'  case  docketed 
and  dismissed  under  the  rules  above  mentioned. 

It  is  true  he  has  not  filed  the  certificate 
mentioned  in  the  rule,  but  has  filed  a  full 
transcript  of  the  record.  But  the  transcript 
shows  all  of  the  facts  which  the  Clerk  by  the 
rule  is  required  to  certify;  and  it  has  always 
been  held  by  the  court  to  be  equivalent  to  the 
certificate  which  the  rule  prescribes. 

It  is  proper,  however,  to  add,  in  order  to 
prevent  mistake  on  this  subject,  that  the  only 
effect  of  docketing  and  dismissing  a  case  under 
this  rule,  is  to  enable  the  party  to  proceed  to 
execute  his  judgment  in  the  court  below.  It 
removes  the  bar  to  further  proceedings  in  that 
court,  which  the  appeal  created,  and  does  noth- 
ing more.  And  after  the  case  has  been  dock- 
eted and  dismissed,  the  party  against  whom  the 
decree  was  rendered,  may  still,  at  any  time 
within  five  years  from  the  date  of  the  decree, 
take  a  new  appeal  in  the  inferior  court;  and  if 
he  files  the  transcript  of  the  record  in  this 
court  within  the  lirst  six  days  of  the  term 
next  ensuing  his  appeal,  the  appeal  will  be 
valid,  and  the  case  as  fully  before  this  court, 
for  examination  and  revision,  as  if  it  had  l)een 
brought  here  at  the  first  term.  The  Act  of 
Congress  authorizes  the  appeal  at  any  time 
within  five  years,  and  the  period  allowed  by 
law  cannot  be  shortened  by  any  rule  or  practice 
of  a  court.  Nor  was  it  intended  to  be  dimin- 
ished by  the  rules  in  question.  And  when  an 
appeal  is  taken  in  the  court  below,  if  the  appel- 
lee desires  a  speedy  and  final  decision  of  the 
controversy,  it  is  in  his  power  to  bring  the  case 
up  to  the  next  succeeding  term  of  this  court. 

Indeed,  it  sometimes  happens,  under  this 
/ule,  that  the  court  permits  the  transcript  of 
the  record  to  be  filed  by  the  appellant,  and  the 
case  docketed  for  argument,  at  the  same  term  at 
which  it  had  previously  been  docketed  and  dis- 
missed on  the  motion  of  the  appellee.  And 
where  the  appellant  satisfies  the  court  that  the 
omission  to  file  the  transcript  within  the  first 
six  days  was  not  owing  to  any  fault  or  negli- 
gence on  his  part,  the  court  has  always  allowed 
him  to  file  it  at  the  same  term,  and  docket  the 
appeal  for  trial,  without  putting  him  to  the  ex- 
pense and  delay  of  another  appeal. 

It  follows,  from  what  we  have  said,  that  al- 
though the  case  before  us  must  l)e  docketed  and 
dismissed,  yet  this  will  not  prevent  the  United 
States  from  filinc  a  transcript  at  the  present 
term,  and  docketing  the  case  for  argument,  if 
they  can  show  that  the  delay  has  not  arisen 
from  any  fault  or  negligence  on  their  part. 
And  if  they  fail  to  do  so,  tbev  may  yet  take 
another  appeal  at  any  time  within  five  years, 
and  bring  here  the  decree  of  the  District  Court 
for  examination  and  revision.  And  if  the  ap- 
pellee, after  the  case  is  docketed  and  dismissed, 
proceeds  upon  the  decree  of  the  District  Court, 
and  obtains  a  patent  for  the  land,  bis  title  will 
still  be  subject  to  the  decision  of  this  court,  if 
the  Oovernment  shall  hereafter  bring  up  the 
case  within  the  time  limited  by  law. 

We  have  deemed  it  proper  on  this  occasion 
to  enter  into  this  full  explanation  of  the  rule 
of  court  referred  to,  on  account  of  the  multi- 
tude of  appeals  which  must  unavoidably  come 
up  from  the  district  courts  of  California,  and 
I  which,  in  some  shape  or  other,  may  be  brought 
I  before  this  court,  upon  motions  to  dismiss. 
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Obderb.  Jan.  11. 

On  consideration  of  the  motion  of  Mr.  Crit- 
tenden, of  counsel  for  the  appellee,  made  on  a 
prior  day  of  this  term,  to  wit:  on  Thursday, 
the  31st  ultimo,  to  dismiss  this  appeal,  on  the 
ground  that  the  same  had  not  been  prayed  and 
allowed  within  the  time  prescribed  by  law,  and 
of  the  arguments  of  counsel  thereupon  had,  as 
well  against  as  in  support  of  said  motion,  it  is 
now  here  ordered  by  the  court,  that  tbe  said 
motion  be,  and  the  same  Is  hereby  overruled. 
Per  Mr.  Ohitf  JusHee  Tajtey. 

Mr.  Crittenden,  of  counsel  for  the  appellee, 
having  filed  a  transcript  of  the  record  of  this 
cause  duly  certified  by  the  Clerk,  under  the 
seal  of  the  District  Court  of  the  United  States 
for  the  Northern  District  of  California,  and 
huving  staled  that  the  appellants  bad  altogether 
failed  to  file  the  record  of  said  cause  in  this 
court,  or  In  any  way  to  prosecute  the  appeal 
in  this  case,  now  here  moved  the  court,  in  pur- 
suance of  the  63d  rtile  of  this  court,  to  have 
this  appeal  docketed  and  dismissed ;  on  con- 
sideration whereof,  it  is  now  here  ordered  and 
adjudged  by  this  court,  that  this  appeal  from 
the  Dutrict  Court  of  the  United  States  for  the 
Northern  District  of  California,  be,  and  the 
same  is  hereby  docketed  and  dismissed ;  and  that 
this  cause  be,  and  the  same  is  hereby  remanded 
to  the  said  District  Court,  for  further  proceed- 
ings to  be  had  therein  in  conformity  to  law 
and  justice,  the  said  appeal  notwithstanding. 
Per  Mr.  Ohitf  Justice  Tajavy. 

Appeals  In  cases  of 

U.  8.  «.  Hhnblht, 

U.  8.  e.  BiDWBLL, 

U.  8.  V.  8uf»OT,  . 
were  dismissed  for  similar  reasons,  and  upon 
orders  similar  to  the  foregoing,  and  no  separate 
opinion  written. 


HORACE  C.  SILSBY,  WASHBURN  RACE, 
ABEL  DOWNS,  HENRY  HENION,  akd 
EDWARD  MYNDERSE,  Appt*.. 

V. 

ELI8HA  FOOTE. 

(See  S.  C,  20  How.,  280-296.) 

OitaUon  when  meessary  on  appeal — appeal,  when 
stay  of  proceedtngt. 

If  an  appeal  Is  taken  in  court,  at  the  time  of  reo- 
derlng  the  decision  or  during  the  term,  no  citation 
Is  necessary. 

When  thus  taken.  It  Is  regular,  and  stays  execu- 
tion In  tbo  court  lielow. 

Also,  If  taken  within  ten  days  after  the  decree  Is 
settled  and  signed  bv  the  Judge,  and  filed  with  the 
clerk,  it  is  In  time  to  stay  the  proceedings. 

Argued  Dee.  31,  1867.      Decided  Jan.  11,  1868. 

APPEAL   from   the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of 
New  York. 

On  motion  by  appellee  to  dismiss  this  appeal 
on  the  cTound  that  the  same  matters  are  ap- 
pealed from  in  a  prior  case  (No.  54),  now  pend- 
mgon  the  docket  of  this  court. 

The  case  is  stated  by  the  court. 

For  the  history  and  facts  of  the  case  and  the 
opinion  of  this  court  on  the  merits,  see  61  U.  S. 
(20  How.),  878. 
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Meisvs.  Charles  M.  Keller,  Samuel 
Blatchford  and  William  Sackett,  for  ap- 
pellants. 

Mr.  Eliaha  Foote,  In  pereon,  and  Mr.  R. 
H.  GUlet,  for  appellee. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  motion  to  dismiss  an  appeal  dock- 
eted as  No.  106,  on  the  ground  that  a  previous 
appeal,  docketed  No.  54,  had  been  taken  by  the 
same  parties,  and  from  the  same  port  ions  of  the 
decree  below.  The  final  decision  had  been  made 
by  the  court,  between  the  parties,  on  the  com- 
ing in  of  the  Master's  report  on  the  38th  Au- 
gust, 1854,  and  an  appeal  duly  taken  on  the  4th 
September  following.  The  decree  was  special 
in  its  terms,  and  was  not  settled  or  signed  by 
the  judge  till  the  11th  December,  1856,  on  which 
day  the  second  appeal  was  taken.  As  the  ap- 
pellant desired  to  appeal  within  the  ten  days, 
so  as  to  stay  execution,  the  second  appeal  was 
taken  for  aoundant  caution,  as  there  might  be 
a  doubt  from  which  period  the  ten  days  should 
be  counted,  namely:  the  time  of  the  final  decis- 
ion of  the  court,  or  of  the  signing  and  filing  of 
the  special  decree  in  form. 

By  the  22d  section  of  the  Judiciary  Act, 
modified  by  the  2d  section  of  the  Act  of  Matvh 
8,  1808,  an  appeal  from  a  final  decree  must 
be  taken  within  five  years  after  the  rendering 
or  passing  of  the  judgment  or  decree  complained 
of.  And  by  the  23d  si-rtion,  as  modified  above, 
the  appeal  is  a  supersedeas,  and  stays  execution 
in  cases  only  where  it  is  taken  and  a  copy 
lodged  for  the  adverse  party  within  ten  days 
(Sundays  exclusive)  after  rendering  the  judg- 
ment or  passing  the  decree  complained  of.  The 
time  to  be  taken  as  when  the  judgment  or  de- 
cree may  be  said  to  be  rendered  or  passed  may 
admit  of  some  latitude,  and  may  depend  some- 
what upon  the  usage  and  practice  of  the  par- 
ticular court.  In  the  case  of  a  simple  judg- 
ment or  decree,  such  as  an  affirmance  or  revers- 
al, and  the  like,  there  would  seem  to  be  nodiffi- 
culty  in  taking  the  appeal  at  any  time  within 
the  ten  days  after  the  decision  on  the  case  was 
pronounced.  But  where  the  decree  is  special, 
and  its  terms  to  be  settled,  there  is  a  propriety 
in  waiting  for  its  settlement  before  takinc  the 
appeal.  Whether  taken  or  not,  may  sometimes 
depend  upon  the  decree  as  settled.  In  the  sec- 
ond circuit,  with  the  practice  of  which  I  am 
most  familiar,  it  is  supposed  by  manv  of  the 
profession  that  the  proper  lime  for  taking  the 
appeal  in  such  a  case  is  after  the  settlement  of 
the  decree.  As  this  court,  however,  has  al- 
ways held,  that  if  an  appeal  is  taken  In  court 
at  the  time  of  rendering  the  decision,  or  during 
the  term,  no  citation  is  necessary;  and  as  ap- 
peals are,  perhaps,  more  frequently  taken  wiihin 
the  ten  dajs  after  the  decision  Ispronounced  and 
entered  on  the  minutes  by  the  Clerk,  it  may  be 
admitted  when  thus  ta^en  it  is  regular,  and 
stays  execution  in  the  court  below.  And  we  are 
also  of  opinion,  that  if  taken  within  ten  days 
after  the  decree  is  settled  and  signed  by  the 
Judge,  and  filed  with  the  Clerk,  that  it  is  in 
time  to  stay  the  proceedings.  The  recognition 
of  the  two  periods  from  which  the  ten  days  may 
be  counted  becomes  necessary,  oik  account  of 
the  difference  in  the  modes  of  proceeding  and 
practice  in  the  different  circuits.    This  question 
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«aQnot  arise  in  England,  as  the  time  for  appeal 
runs  two  years  from  the  enrollment  of  the  de- 
cree. 8  Dan.  Pr.,  131.  The  time  of  enrollment 
cannot  well  be  adopted  by  this  court,  as  on 
many  of  the  circuits  it  is  understood,  according; 
to  the  practice,no  enrollment  of  the  decree  takes 
place. 

Ai,  upon  our  view  of  the  case  preserUed  on  the 
motion,  the  flnt  appeal  wag  regviar,  tlu  one  taken 
■and  ttanding  on  the  docket  Jfo.  106  should  be  die- 
misted. 

8.  C— H  How.,  218. 

CItfld-*!  How.,  183;  30  How.,  381:8  Wall.,  *M; 
11  WaU..  076 :  M  Wall.,  801 ;  21  Wall..  IIT ;  8  Blatcbf., 
100;2ailt.,365. 


BENJAMIN   F.  MORGAN,   Plff.    in   Eh-., 

V. 

ALFRED  G.   CURTENIU8  and  JOHN  L. 

GRISWOLD. 

(See  S.  C,  20  How.,  1-3.) 

Subsequent  title  to  grantor  inure*  to  prior 
grantee — this  court  follows  State  decisions  a* 
to  title, — but  wiU  not  renerse  judgment  because 
State  deeisiorts  have  been  changed. 

Wbere  a  party  conveys  land  to  another,  without 
-oovenaats  of  warranty,  by  quitclaim  deed,  and 
afterwards  receives  a  patent  for  It  from  tho  t7ntted 
States,  such  subsequent  title,  under  the  lUlinols 
Statute  of  1833,  Inures  to  suob  prior  grantee, 

RIs  title  Is  better  than  that  of  one  to  whom  the 
patentee,  after  obtaining  his  patent.  aKain  deeds 
the  land. 

This  court  follows  State  decisions  which  are 
State  rules  of  property.  In  reirard  to  titles  to  land. 

But  where  the  Circuit  Court  has  decided  a  case  of 
title  to  land  in  accordance  with  the  then  State  de- 
visions,  this  rourt  will  not  reverse  the  decision  of 
the  Circuit  Court,  because  since  that  decision  the 
State  courts  have  reversed  their  decisions. 

Submitted  Jan.  U,  1868.   Decided  Jan.  SB.  1869. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Illinois. 

This  was  an  action  of  ejectment  brought  in 
the  court  below,  by  the  plaintiff  in  error,  to 
recover  possession  of  certain  lots  in  the  Town 
of  Peoria. 

The  final  trial  below  resulted  in  a  verdict  and 
Judgment  in  behalf  of  the  defendants ;  thereupon 
the  plaintiff  brought  the  case  here  on  a  writ  of 
«rror. 

A  further  statement  of  the  case  appears  in  the 
-opinion  of  the  court. 

Mr.  E.  B.  Washbnme,  for  the  plaintiff 
in  error: 

The  question  in  this  case  arises  upon  the  con- 
-struction  of  the  deed  of  Bogardus  to  Underhill, 
taken  in  connection  with  the  patent  of  said 
Bogardus. 

It  was  first  decided  in  the  Supreme  Court  of 
the  State  of  Illinois  in  1845  {Fri^y  v.  BaUanee, 
13  Gilm.,  141),  that  by  virtue  of  this  deed  and 
patent,  the  fee  in  the  premises  inured,  under 
the  Statute  of  the  State,  to  Underhill  and  his 
assigns. 

In  the  trial  of  the  present  case  in  this  court  in 
1849,  the  same  question  was  involved,  and  the 
Oircuit  Court  properly  followed  the  above  de- 
sion  of  the  State  Court.  After  trial  below,  how- 
ever, the  question  again  arose  in  the  Supreme 
<:k>UTt  of  the  State  of  Illinois.  In  1853. 

Frink  y.  Davit,  14  III,,  804. 
See  'M  How. 


The  court  there  overruled  the  case  of  Priilby 
▼.  BaUanee. 

It  is,  therefore,  now  the  Uw  of  Illinois,  that 
the  said  deed  did  not,  by  the  subsequently  ac- 
quired title  of  Bogardus,  pass  the  title  in  fee. 

The  plaintiff  in  error,  therefore,  asks  a  revers- 
al of  the  judgment  by  this  court. 

Messrs.  C.  Balljuieet  R.  Joluiaoa  and 
Purple,  for  the  the. appellee: 

Plaintiff  relies  upon  reversing  the  judgment 
of  the  court  below,  because,  although  it  was 
right  when  made,  being  in  accordance  with  the 
law  of  evidence  in  Illmois  at  the  time,  yet  it 
afterwards  became  wrong,  by  reason  that  the 
law  of  Illinois  on  the  subject  wqs  altered. 

In  FHtby  v.  BaUanee,  2  Gill,  141,  the  Su- 
preme Court  of  Illinois  decided  that  the  deed 
to  Underhill  was  such  a  deed  as  by  the 
law  would  vest  the  after-ac(^uired  title. 
For  nearly  five  years  that  decision  was  ac- 
quiesced in.  Subsequently  the  Supreme  Couri 
of  Illinois  decided  that  that  deed  was  not  such 
a  one  as  the  law  contemplated.  What  then? 
The  law  was  changed.  The  construction  of  a 
court  upon  a  law,  constitutes  a  part  of  the  law 
as  much  as  if  the  Legislature  had  enacted  it ; 
but  a  change  of  the  law  does  not  make  that 
wrong  which  was  once  right.  It  is  not  pre- 
tended that  after  the  United  States  Courts  have 
followed  the  State  Courts  in  the  construction  of 
their  own  statutes,  they  may  not  change  and 
decide  cases  as  they  may  arise,  according  to 
the  new  construction  of  law;  but  it  is  utterly 
denied  that  the  United  States  Supreme  Court 
would  thence  gather  up  all  the  old  cases  that 
had  been  settlra  under  the  law  as  it  then  stood 
and  make  them  conform  to  the  new  law. 

Mr.  Justice  Orier  delivered  the  opinion  of 
the  court : 

The  plaintiff  in  error,  who  was  also  plaintiff 
below,  brought  his  ejectment  for  certain  lots  in 
the  town  of  Peoria.  On  the  trial  he  gave  in  evi- 
dence a  patent  from  the  United  States  to  John 
L.  Bogarduii,  dated  5th  of  January,  1888:  the 
will  of  Bogardus,  proved  7th  of  July.  1838.  in 
which  he  authorizes  his  executrix  lo  sell  his 
lands;  a  deed  from  the  executrix,  dated  Sept. 
25th,  1845,  to  Seth  L.  Cole;,  also,  a  deed  from 
Cole  to  Frink,  and  from  Frink  to  plaintiff. 
The  defendants  claimni  under  Isaac  Underhill, 
to  whom  Bogardus  had  conveyed  by  deed, 
dated  Sib  August,  1834,  purporting,  for  the 
consideration  of  £1.050,  "to  grant,  sell  and 
convey"  to  Underhill  all  Bogardus's  "right 
and  interest"  to  the  land  in  dispute;  "to  have 
and  to  hold  the  same,  unto  the  said  Underbill, 
his  heirs  and  assigns  forever." 

The  defendants,  moreover,  proved  that  Un- 
derbill paid  the  purchase  money  for  the  land, 
and  took  out  the  patent  in  the  name  of  Bogard- 
us,  in  whose  name  the  entry  had  been  made. 

The  plaintiff's  counsel  then  moved  the  court 
to  exclude  from  the  jury  all  the  evidence  given 
by  the  defendants.  This  motion  was  over- 
ruled, and  the  court  instructed  the  jury  that  the 
plaintiff  had  no  title  to  the  premises  claimed 
m  the  declaration.  To  this  instruction  plaint- 
iff's counsel  excepted,  and  now  alleges  it  as 
error. 

It  was  contended  that  the  deed  from  Bo- 
gardus to  Underhill  was  but  an  ordinary  quit- 
claim deed,  conveying  only  such  interest  as  the 
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releasor  bad  in  the  premiaes  at  the  time  of  its 
execution;  and  beinj;  without  any  direct  cove- 
nanU  of  warranty,  or  that  implied  in  the  terms 
"grant,  bargain  and  sell,"  Bogardus  was  not 
estopped  from  evicting  Underbill,  under  his 
legal  title  afterwards  vested  in  him  by  the  pat- 
ent. The  defendants  contended  that*  howcTer 
thU  might  be  at  common  law,  the  title  acquired 
by  Bo^rdus  inured  to  the  benefit  of  his  grantee 
by  virtue  of  the  7th  section  of  the  Statute  of  Il- 
linois, passed  in  1838,  concerning  conveyances 
of  real  property,  which  is  as  follows:  "If  any 
person  shall  sell  or  convey  to  another  by  deed 
or  conveyance  purporting  to  convey  an  estate 
in  fee  simple  absolute  in  any  tract  of  land  or 
real  estate,  lying  and  being  in  this  State,  not 
then  being  possessed  of  the  legal  title  or 
interest  therein  at  the  time  of  the  sale  of  con- 
veyance, but  after  such  sale  and  conveyance 
the  vendor  shall  l)ecorae  possessed  of  and  con- 
firmed in  the  legal  estate  to  the  land  or  real  es- 
tate so  sold  and  conveyed,  it  shall  betaken  and 
held  in  trust,  and  for  the  use  of  the  grantee  or 
vendee,  and  the  conveyance  aforesaid  shall  be 
held  and  taken,  and  shall  be  as  valid  as  if  the 
grantor  or  vendor  had  the  legal  estate  or  inter- 
est at  the  time  of  sale  or  conveyance." 

Now,  this  case  was  tried  in  the  court  below, 
on  the  8th  of  June,  1849,  and  this  section  of 
the  Act  of  1888  had  been  construed  b^  the  Su- 
preme Court  of  Illinois,  as  to  its  application  to 
the  conveyance  in  question,  in  the  case  of 
PrMy  V.  BaUanee,  decided  in  that  court  in 
1845,  and  reported  in  2d  Oilman,  141.  It  was 
held  in  that  case  that  the  fee  in  the  premises 
inured  under  the  Statute  to  Underbill  and  his 
assigns.  This  construction  of  the  Statute  was, 
therefore,  a  settled  rule  of  property  at  the  time 
of  the  decision  of  this  case  in  the  court  below, 
which  that  court  was  bound  to  follow;  and 
having  so  decided,  there  was  certainlv  no  error 
in  the  decision  at  the  time  it  was  made. 

But  it  is  argued,  that  though  the  decision  of 
the  Circuit  Court  was  in  accordance  with  the 
established  construction  of  the  Statutes  of  Il- 
linois, and  the  rules  of  propertv  as  then  declared 
by  her  highest  tribunal,  vet  that  it  has  become 
erroneous,  because  of  a  change  of  the  law  since 
that  time,  by  a  dcrl«ion  of  the  Supreme  Court 
of  the  State  in  18.53,  in  the  case  of  Frink  v. 
Dar»t,  14  II.,  305;  by  which  the  case  of  FriAy 
V.  Balance  was  overruled  and  reversed.  It  is 
true  that  the  same  conveyance  and  the  same 
Statute  were  in  question  in  the  last  case,  and 
have  received  a  contrary  construction  to  that 
which  had  governed  suchconvcyanresas  a  rule 
of  property  for  more  than  eight  years. 

If  the  judgment  of  the  Circuit  Court  in  this 
case  had  been  given  since  the  last  decision  of 
the  Supreme  Court  of  Illinois,  this  court  might 
have  bieen  compelled  to  decide  whether  they 
considered  themselves  bound  to  follow  the  last 
dt'cision  of  that  court,  or  at  liberty  to  choose  be- 
tween them.  But,  however  the  latter  decision 
may  have  a  retroactive  effect  upon  the  titles 
held  under  the  deed  in  question,  it  cannot  have 
that  effect  upon  the  decisions  of  the  Circuit 
Court,  and  make  that  erroneous  which  was  not 
so  when  the  judgment  of  that  court  was  given. 

It  it  therrforeafflrmed,  toith  oottt. 

Clted-29, 101  r.  S. ;  2  Cliff..  a». 
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J.  TEMPLE  D08WBLL.  Plff.  in  Br., 

«. 

ENRIQUE  De  la  LA.NZO  bt  kl. 

(Sees.  C.,»  How..  t»4«.) 

Dteition  on  motion  for  nev  trial,  no  ground  tf 
error — adteriepoteemon,  vihatia—bydiffamt 
ptrsona — title  intlranger  may  be  shown  toie- 
feat  tjeelmetU — eurvey,  when  valid— error  in 
name  in  patent,  may  be  corrected. 

The  decision  of  the  court  below  on  ■  motion  for 
a  new  trial,  which  was  excepted  to,  affords  ■» 
ground  for  a  writ  of  error.  Such  a  motion  It  ad- 
areaaed  to  the  discretion  of  tlie  court  below. 

Pnraeaslon,  to  Ineffectual,  either  to  preventarc- 
oovery  or  vest  a  right  under  the  Statute  of  Umitt- 
tions  must  be  an  actual,  continued,  adverseaodei- 
elusive  possession  for  the  space  of  time  reqoirel 
by  the  Statute. 

It  need  not  tw  continued  by  the  same  person;  Ixit 
vben  held  by  different  persons,  it  must  be  abowa 
tbat  a  privity  existed  tietween  them. 

In  tbo  action  of  ejectment,  the  defendant  may 
show  a  paramount  outstanding  and  subaistlnr 
title  for  the  same  land  in  a  stranger,  to  defeat  tb» 
plaintiff. 

If  a  deputy-surveyor  malce  a  survey,twben  ap- 

E roved  by  the  surveyor,  it  becomes  the  act  of  tae 
itter.  and  valid. 

The  oommissioner,  in  issuing  a  patent,  perform 
a  ministerial  duty,  and  if  it  l>e  fraudukiitly  or 
negligently  issued  to  an  improper  person,  tlie  error 
should  be  correct«id. 

Argued,  Dee.  Sg,  1857.  Decided,  Jan.  S5,  18SS. 

IN  ERROR  to  the  District  Court  of  the  Unit 
ed  States  for  the  District  of  Texas. 

This  was  an  action  of  trespass  brought  io  the 
court  below,  by  the  plaintiff  in  error,  to  By 
the  title  to  a  certain  tract  of  land. 

The  trial  in  the  court  below,  resulted  in  a 
verdict  and  judgment  for  the  defendants. 

The  plaintiff  then  sued  out  this  writ  or  enw. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.  W.  O.  Hale,  for  plaintiff  in  error. 

Mes»r».  Walter  Heniman  and  Robert 
Hoghesi  for  defendants  in  error. 

Mr.  Jxutiee  Meliean  delivered  the  opinion 
of  the  court: 

This  case  is  brought  before  us  by  a  writ  of 
error  to  the  Circuit  Court  for  the  District  of 
Texas. 

In  his  petition,  the  plaintiff  claims  two 
leagues  of  land,  worth  $25,000,  in  Nueoes 
County,  San  Patricio  District,  on  the  Bay  of 
Corpus  Christi,  and  west  of  the  Nneces;  and  he 
alleges  tbat  the  defendants,  on  or  about  the  4th 
day  of  October,  1849,  entered  into  the  possessioo 
of  one  fourth  of  the  above  premises,  and  ejected 
the  petitioner,  &c. 

The  defendants  pleaded  the  general  issue, 
and,  by  leave  of  the  court,  filed  an  amended 
answer,  containing  six  pleas  in  bar.  The  flrat 
plea  alleged  an  adverse  possession  of  more  than 
ten  years  by  Enrique  Villareal.  The  second 
that  he  had  peaceable  and  adverse  possession  for 
more  than  three  years  after  the  right  accrued  to 
the  person  under  whom  the  plunliff  clauni; 
and  that  he  did  not  make  entrv  or  commence 
an  action  to  try  title  to  the  land  l)efore  the  I6lb 
of  June,  1842;  and  tbat  after  that  day,  Henry 


NOTB.  BequMU*  o/  odrerae  porwgwton.  See  note 
to  RIcard  v.  Williams,  £0  IT.  S.  (7  Wheat.).  SS.  Oon- 
paneu  nectanry  Ui  cnrntttute  advertepotiientloH.  See 
note  to  Bwing  v.  Burnet,  86  V.  8.  ai  Pet.).  41. 
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L.  Kinney,  being  seised  of  the  land  from  Vill- 
areal,  lield  adverse  and  uninterrupted  posses- 
sion, without  entry  or  action  by  plaintiff,  up  to 
the  commencement  of  tliis  suit.  Third,  that 
Yillareal,  and  those  claiming  under  him,  held 
adverse  and  peaceable  poaseiision  on  the  17th 
of  March,  1841,  and  up  to  the  commencement 
of  the  action. 

In  the  fourth  plea,  ten  years'  adverse  posses- 
sion was  alleged;  and  in  the  fifth,  an  adverse 
possession  of  three  years.  The  sixth  plea  avers 
that  each  of  the  defendants,  and  those  under 
whom  they  claim,  had  adverse,  peaceable,  and 
continuous  possession  of  the  land  for  more 
than  three  years,  under  color  of  title,  before 
the  commencement  of  the  action. 

Special  demurrers  were  filed  to  these  pleas, 
except  the  sixth,  on  which  issue  was  Joined. 
The  demurrers  were  sustained  to  the  first  and 
fourth  pleas,  but  overruled  by  the  court  as  to 
the  thind  and  fifth.  The  issues  before  the  jury 
were  upon  the  plea  of  not  guilty,  and  the  sec- 
ond, third,  fifth  and  sixth  pleas  of  prescrip- 
tion. 

On  the  trial  before  the  jury,  two  patents 
issued  by  the  R^ublic  of  Texas,  dated  the 
lOfh  of  April,  1849,  to  Levi  Jones,  were  given 
in  endence  by  the  plaintiff.  One  of  these  pat- 
ents purported  to  be  issued  to  Levi  Jones,  as 
assiznee  of  Miguel  Bosquez.  for  one  league  of 
land  in  the  San  Patricio  District,  survey  No. 

20,  on  the  west  side  of  the  Nueces,  on  Corpus 
Christi  Bay,  by  virtue  of  head  right  certificate 
No.  288. 

The  other  patent  was  issued  to  Levi  Jones, 
assignee  of  Joa€  Ma.  Bargas,  for  a  league  of 
land  in  the  same  district,  known  as  survey  No. 

21.  on  the  west  side  of  Corpus  Christi  Bay,  ad- 
joining survey  No.  20,  by  virtue  of  head 
right  certificate  499. 

To  show  the  position  and  outlines  of  the  two 
leagues  of  land,  the  plaintiff  gave  in  evidence 
a  part  of  Orammont's  map,  duly  certified  by 
the  Land  Office. 

The  plaintiff  also  gave  in  evidence  a  deed  of 
conveyance  of  the  land  by  Levi  Jones  to  him, 
dated  the  2d  of  October,  1849.  It  was  proved 
that  the  town  of  Corpus  Christi  is  included  in 
the  surveys,  and  is  situated  on  the  shore  of  the 
bay.  Felix  A.  Butcher,  a  witness,  came  to 
Corpus  Christi  first  in  the  year  1846.  .  He 
knows  all  or  most  of  the  defendants  were  in 
possession  of  the  land  at  least  one  year  prior  to 
the  8th  of  October,  1849;  and  at  that  time  the 
lots  upon  which  the  defendants  resided  were 
worth  about  $10  each;  now  they  are  worth  f  100 
each,  in  the  best  localities.  The  occupants 
have  made  valuable  improvements  on  the  lots. 

The  defendants  then  offered  to  read  certiflcd 
copies  of  two  patents  from  the  record,  issued 
by  the  State  of  Texas  on  the  11th  of  July, 
184-'),  one  to  Kclsey  H.  Douglass,  and  the  other 
to  John  S.  Thorn,  assignee,  &c. ,  for  the  land 
claimed  by  plaintiff.  Both  of  these  patents  on 
the  record  book  bad  written  upon  them  a  mem- 
orandum :  ' '  This  patent  canceled,  April  10th, 
184S." 

It  was  proved  that  these  patents  had  been  in- 
advertently issued  to  Douglass  and  Thorn, 
when  the  field  notes  of  the  surveys  had  been 
returned  in  the  name  of  Levi  Jones,  assignee, 
&c.  They  were  canceled  on  the  advice  of  the 
Attomey-Oeneral.  The  plaintiff  objected  to  the 
See  20  How. 


introduction  of  the  above  copies;  but  the  objec- 
tion was  overruled,  and  the  papers  admitted. 

Proof  was  then  made  that  Enrique  Yillareal 
held  possession  of  a  tract  of  ten  leagues,  includ- 
ing the  land  in  controversy,  from  the  year  1810 
down  to  the  year  1839,  claiming  it  from  1810  to 
1831  under  ft  title  from  the  Spanish  Government; 
that  in  1889  Henry  L.  Kinney  succeeded  VIII- 
arcal  in  posscsiion.  but  the  deed  for  the  land 
was  not  made  to  him  until  the  following  year; 
that  Villareal  was  a  native  of  Mexico,  and  at 
the  time  of  the  grant  to  him  by  the  State  of 
Tamaulipas  was  a  citizen  of  that  State,  and 
held  a  commission  in  the  army.  The  grant 
was  alleged  to  have  been  lost,  and  the  court 
held  it  could  not  be  proved  by  parol;  but 
documentary  and  parol  proof  were  admitted  to 
show  the  boundaries  claimed  and  the  possession 
of  Villareal.  A  great  number  of  facts  were 
proved,  historical  and  otherwise,  in  regard  to 
this  claim,  which  it  is  unnecessary  nere  to 
state. 

Objection  to  this  part  of  the  defense  was 
made,  but  overruled,  and  the  evidence  was  ad- 
mitted. 

The  plaintiff  then  requested  the  court  to  give 
the  jury  twenty-one  instructions,  principal^  in 
relation  to  the. title  of  Villareal;  which  go  mto 
details  of  great  length,  but  which,  from  the 
view  we  have  taken  of  the  case,  it  is  not  neces- 
sary to  repeat. 

The  court  refused  to  give  any  of  the  instruc- 
tions requested  by  the  plaintiff,  but  charged 
the  jury,  "  that  the  plaintiff  must  recover  on 
the  strength  of  his  own  title,  not  on  the  weak- 
ness of  his  adversary's;  that  if  the  surveys 
on  which  the  patents  in  evidence  were  issued 
were  void  when  made,  the  plaintiff  can  claim 
no  title  to  land  under  such  patents;  that  if  the 
surveys  were  made  west  of  the  Nueces  River, 
on  Corpus  Christi  Bay,  prior  to  the  84th  of 
May,  1838,  by  the  Deputy-Surveyor  of  San 
Patricio  County,  they  were  void,  because  San 
Patricio  County  did  not,  at  that  time,  extend 
west  of  the  River  Nueces;  and  the  approval  of 
the  County-Surveyor,  Buchanan,  even  if  given 
after  the  24th  of  May,  1838.  relates  back  in 
point  of  time  to  the  date  of  the  surveys  bv  his 
deputy,  but  does  not  have  the  effect  of  maKing 

food  the  surveys,  if  at  the  time  they  were  made 
y  the  Deputy-Surveyor  they  were  out  of  the 
limits  of  the  county ;  that  if  Villareal  had  ac- 
quired a  title  to  the  land,  under  the  Govern- 
ment of  Spain  or  Mexico,  before  his  death,  and 
if  he  died  an  alien  enemy  to  the  Republic  of 
of  Texas  in  1845,  leaving  only  alien  enemies  as 
his  heirs,  still  his  title  to  the  land  jn  contro- 
versy did  not  escheat  to  the  Republic,  and  con- 
sequently could  not  pass  by  the  subsequent 
patents  issued  by  the  Republic  or  State;  that 
as  these  instructions  are  sufficient  for  the  de- 
cision of  the  case,  the  court  refused  the  in- 
structions asked  by  the  plaintiff.  Exceptions 
were  taken  by  the  plaintiff,  as  well  to  the  in- 
structions asked  by  him  and  refused,  as  to 
those  given  against  him,  on  the  prayers  of  the 
defendants. 

The  decision  of  the  court  on  a  motion  for  a 
new  trial,  which  was  excepted  to,  affords  no 
ground  for  a  writ  of  error.  Such  a  motion  is 
addressed  to  the  sound  discretion  of  the  court, 
on  a  consideration  of  the  evidence'before  the 
jury;  and  this  court  can  no  more  control  that 
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discretion  tlisn  wlien  it  is  exercised  by  the  Cir- 
cuit Court,  in  trranting  continuances  or  amend- 
ments of  the  pleadings. 

As  to  the  pleas  which  set  up  the  claim  and 
possession  of  Villareal,  as  a  bar,  under  the 
Statute  of  Limitations,  to  the  plaintiff's  action, 
it  does  not  appear  from  the  evidence  that  the 
defendants  are  in  anj  way  connected  with  that 
title.  There  is  nothmg  in  the  facts  of  the  case 
which  conduce  to  show  an  entry  under  it  by 
the  defendants,  or  that  they  entered  under  any 
claim  of  title.  It  is  proved  by  one  witness, 
tliat  a  part  of  the  defendants,  if  not  all  of  them, 
were  in  possession  of  the  premises  they  now 
occupy,  at  least  one  year  prior  to  the  8th  of 
October,  1849  On  the  8d  of  that  month  and 
year,  the  seib.  (<f  the  plaintiff  is  stated  in  his 
petition.  From  this,  it  would  appear  that  the 
defendants'  possession  was  prior  to  the  seisin  of 
the  plaintiff;  so  that,  in  regard  to  him,  they 
cannot  be  considered  as  having  ejected  him  by 
their  entrr,  his  legal  title  not  having  then  ac- 
crued. But  if  the'  defendants  entered  with- 
out claim  of  title,  which  must  be  presumed,  as 
they  have  shown  no  title,  they  became  trespass- 
ers on  the  premises  of  the  plaintiff  after  his  title 
accrued. 

Villareal  died  in  1844  or  1845.  It  is  con- 
tended that  he  retained  possession  of  the  prem- 
ises up  to  1889,  and  that  Kinney  took  possession 
in  that  year  under  him,  and  continued  in  the 
possession  until  the  commencement  of  this  ac- 
tion. This  possession  is  controverted  by  the 
plaintiff,  on  evidence  that  Kenney's  residence 
was  in  anotiier  county,  and  that  lie  was  only 
occasionally  at  Corpus  Christi ;  but,  if  his  pos- 
session be  admitted  as  asserted,  it  is  not  per- 
ceived how  it  could  inure  to  the  benefit  of  the 
defendants  under  the  Statute  of  Limitations, 
as  Kinney  is  not  a  defendant,  and  they  show 
DO  privity  with  his  title.  Possession,  to  be 
effectual,  either  to  prevent  a  recovery  or  vest 
a  right  under  the  Statute  of  Limitations,  must 
be  an  actual  possession,  attended  with  a  mani- 
fest intention  to  hold  and  continue  it.  It  must 
be,  in  the  language  of  the  authorities,  an  act- 
ual, continued,  adverse  and  exclusive  posses- 
sion for  the  space  of  time  required  by  the  Stat- 
ute. It  need  not  be  continued  by  the  same 
person;  but  when  held  by  different  persons,  it 
must  be  shown  that  a  privity  existed  between 
them.     Wheeler  v.  Moody,  9  Tex.,  87?. 

In  the  action  of  ejectment,  the  defendant 
may  show  a  paramount  outstanding  and  sub- 
sisting title  for  the  same  land  in  a  stranger,  to 
defeat  the  plaintiff ;  and  the  rule  of  evidence  is 
the  same  in  this  action,  although  it  is  prose- 
cuted under  the  forms  adopted  by  Texas.  A 
large  portion  of  the  evidence  in  the  record, 
and  many  of  the  authoritiei  cited  in  the  Cir- 
cuit Court,  were  to  show  an  older  and  para- 
mount title  to  the  same  land,  under  the  Mexi- 
can Government,  by  Villareal,  and  Kinney, 
his  assignee;  but  as  there  are  other  points  on 
wliich  the  case  may  be  decided,  the  court  will 
not  consider  the  validity  of  that  title. 

The  court  instructed  the  jury,  that  if  the  sur- 
veys were  made  west  of  the  Nueces  River,  on 
Corpus  Christi  Bay,  prior  to  the  24th  of  May. 
1888,  by  the  Deputy-Surveyor  of  San  Patricio 
County,  they  were  void,  because  San  Patricio 
did  not  at  that  time  extend  west  of  the  River 
Nueces;  and  the  approval  of  the  County  Sur- 


veyor,  Buchanan,  even  if  given  after  the  24t]i 
of  May,  1888,  does  not  make  them  valid. 

It  was  held  in  lAnn  r.  Seott,  S  Tex.,  67,  thit 
a  survey  made  by  a  surveyor  of  any  other 
county  than  that  in  which  the  land  lies,  is  a 
nullity.  But,  in  Horton  v.  Paee,  9  Tex.,  81, 
the  court  say,  "  We  do  not  question  the  riglit 
of  a  surveyor  to  adopt  a  previous  survey  he 
thinks  correct ;  but  we  do  not  admit  it  was  the 
duty  of  the  court  to  oblige  him  to  adopt  one 
shown  to  be  incorrect."  And  in  Warren  v. 
Shuman,  5  Tex.,  441,  it  is  said  a  survey,  what- 
soever made,  if  supported  by  a  recommended 
certificate,  is,  in  contemplation  of  law,  valid; 
if  otherwise,  it  is  without  legal  foundation.  In 
Lake  v.  Wafer.  16  Tex.,  the  court  held,  "  A 
survey  made  in  1841  without  certificate,  and 
applied  to  the  certificate  of  1844,  constitutea 
no  objection  to  the  validity  of  the  patent."  If 
a  Deputy-Surveyor  make  a  survey  for  bimsdf, 
oa  a  ceriificate  belonging  to  himaelf ,  when  ap- 
proved by  the  District-Surveyor,  it  becomes 
the  act  of  the  latter,  and  was  so  far  valid. 
Hoicard  v.  I^rry.  7  Tex.,  869. 

Under  these  decisions,  Uie  Circuit  Court  erred 
in  giving  the  above  instruction.  If  Uie  surveys 
were  void  when  made  west  of  the  Nueces,  ai 
being  without  the  limits  of  San  Patricio  County, 
they  were  made  valid  by  the  subsequent  ap- 

f)roval  of  the  County  Surveyor,  after  the  county 
imits  were  extended  west  of  that  river. 

The  cancellation  of  the  patents  stated  by  the 
acting  Commissioner  of  the  Land  Office,  by  tlie 
advice  of  the  Attorney-General,  was  proper. 
The  Commissioner,  in  issuing  a  patent,  per- 
forms a  ministerial  duty,  and  if  it  be  fraudu- 
lently or  negligently  issued  to  an  iinproper 
person,  the  error  should  be  corrected.  Thede- 
vestiture  of  the  title  by  the  Govemnient  can 
only  be  accomplished  in  the  mode  authorized 
by  law. 

It  is  desirable  that  points  of  exceptions  and 
instructions  asked  from  the  court  to  the  juiy 
should  be  as  few  and  as  concisely  expressed  as 
may  be  consistent  with  the  interests  of  the  re- 
spective parties. 

Thejxidgment  of  the  Oireuit  Court  it  retertei, 
and  the  catue  remanded  for  further  proeeediagt. 

ate<l-20  How.,  272;  U  How.,  8S4  ;  t  Sawv.,  SI. 
5i3, 502;  a  WaU.,  106:  IS  WaU..  601:  W  U.  a,  WL 


ISAAC  BROWN,  Appt., 

V 

JOSEPH  P.  SHANNON  et  au 

(See  S.  C,  aO  How.,  55-58.) 

Jurisdiction, court  hat  for  infringement  tif  patent, 
although  amount  it  lett  than  $£,000,  hut  met 
for  violation  of  contract  and  injunction  unlai 
amount  it  oner  %S1.000 — amount  ettimated  tut 
by  penalty  of  injunction  bond,  but  by  n«» 
claimed  in  bill. 

While  tbts  court  can  exercise  no  appellate  pomr 
in  a  case  arlRlng  under  contracts  unless  tbeunoont 

NoTK.— Jurttdtctiim  o/  XJ.  8.  Supreme  Court  it- 
pendent  on  amount.  Interest  eantwt  be  added  logM 
jurisdiction.  Hnw  value  of  thing  demanded  may  hi 
Shown.  What  cases  revietoatiU  vHthoul  rtoari  Uintm 
in  controversy.  See  note  to  Gordon  v.  Ovdeo.  S  r. 
8.  (3  Peters),  33. 

•1  r.8. 


Digitized  by 


Google 


1857. 


Brown  v.  Shankon. 


55-68 


or  value  of  the  matter  In  controven;  exceeds  $2,- 
^Xn,  it  may  yet  lawfully  exercise  its  appellate  juris- 
diotioQ  wnoa  a  far  leas  amount  Is  in  dispute,  if  the 
party  is  proceedlnir  either  at  lav  or  in  equity  for 
the  Infrtnirement  of  a  patent  right  to  which  he 
olaims  to  be  entitled. 

Where,  tn  prevent  the  fraudulent  violation  of  a 
«ontraot,tbe  complainants  seek  the  aid  of  the  court 
and  ask  for  an  iniunctlon,  and  it  is  a  proceedlnir 
founded  on  a  contract  between  the  parties,  this 
oourt  has  no  appellate  power,  unless  the  matter  in 
oontroveisy  is  of  the  value  of  more  than  $2,000. 

The  value  may  not  be  estimated  by  referrintr  to 
the  penalty  of  the  bond  taken  in  Circuit  Court 
when  the  injunction  was  arranted. 

The  sum  mentioned  in  the  bill,  and  for  which  the 
privilege  to  use  patent  in  question  was  sold  by 
the  appellant,  must,  therefore,  be  taken  as  the  true 
value  of  the  matter  in  controversy;  and  being  less 
than  (2,000,  the  appeal  must  be  dismissed  for  want 
of  jurisdiction  in  this  court. 

Argued  Jan.  S,  1858.       Decided  Jan.  SB,  1858. 

THE  bill  in  this  case  was  filed  in  the  Circuit 
Court  of  the  United  Stales  for  the  District 
of  Maryland,  by  the  appellees,  to  restrain  the 
defendant  by  iDjunction  from  using  a  certain 
patented  invention. 

The  court  below  entered  a  decree  granting 
the  injunction  prayed  for.  Fi'om  that  decree 
this  appeal  was  taken. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.  Wm.  Schley,  for  appellant: 

The  bill  is  multifarious.  The  complainants, 
According  to  the  statement  of  the  bill,  have 
several,  but  separate  rights.  They  cannot  unite 
their  complaints  in  one  suit,  unless  it  be  a  rule 
of  equity  pleading,  that  parties,  who  have  sev- 
«ral  and  distinct  rights,  can  unite  in  one  bill, 
when  the  act  of  another  party  violates  at  the 
same  time  several  and  separate  rights  of  all  the 
complainants.  There  is  no  such  rule  of  plead- 
ing in  equity. 

■  Story  Eq.  PL.  sec.  271,  279,  580:  Harriion  v. 
Hogg,  2  Ves.,  Jr.,  323;  CampbeU  v.  Mackay,  1 
Myl.  &  C,  618;  Boydv.  Hoyt,  5  Paige.  05;  Yea- 
ton  V.  Lenox,  8  Pet.,  128. 

Messrs.  Charles  J.  H.  Owinn  and  John 
H.  B.  Latrobe.  for  appellees. 

Mr  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  from  the  decree  of  the  Cir- 
cuit Court  for  the  District  of  Maryland. 

The  bill  was  filed  by  Joseph  P.  Shannon 
A  Co.,  Oelston  &  Matthews,  Lapouraille  & 
Maughlin,  and  Griifiss  &  Catc,  who  composed 
four  different  partnership  firms  in  the  City  of 
Baltimore,  separately  engaged  in  the  business 
of  planing,  who  all  joined  in  the  bill  of  com- 
plaint against  Brown,  the  appellant,  praying 
that  he  might  be  enjoined  from  the  use  of  cer- 
tain planing  machines,  mentioned  in  the  bill, 
in  the  City  of  Baltimore.  Upon  the  hearing,  a 
perpetual  injunction  was  granted  accordingly, 
and  from  that  decree  this  appeal  was  taken. 

From  the  manner  in  which  the  bill  is  framed, 
there  is  some  difllculty  in  determining  whether 
the  complainants  are  seeking  the  aid  of  this 
court  to  prohibit  the  infringement  of  a  patent- 
right  assigned  to  them,  or  to  enforce  the  spe- 
cific execution  of  two  contracts  with  the  appel- 
lant, exhibited  with  the  bill:  for  the  right 
claimed  under  the  patent  and  the  right  claimed 
under  the  contracts  are  so  minted  togeth- 
er in  the  statements  and  allegations  of  the 
complainants,  as  to  leave  some  doubt  upon  that 
See  20  How. 


point.  And  the  first  question,  therefore,  for 
this  court  to  determine,  is,  upon  which  of  these 
two  grounds  does  the  bill  seek  for  relief?  The 
jurisdiction  of  the  Circuit  Court  in  the  one  case 
IS  materially  different  from  its  jurisdiction  in 
the  other;  and  while  this  court  can  exercise  no 
appellate  power  in  a  case  arising  under  con- 
tracts like  those  exhibited,  unless  the  amount 
or  value  of  the  matter  in  controversy  exceeds 
$2,000,  and  ma^  yet  lawfully  exercise  its  ap- 
j>ellate  jurisdiction  when  a  far  less  amount  is 
in  dispute,  if  the  party  is  proceeding  either  at 
law  or  in  equity  for  the  infringement  of  a  pat- 
ent right  to  which  he  claims  to  be  entitled. 
Upon  looking,  however,  carefully  into  the  bill, 
we  think  it  must  t>e  regarded  and  treafM  as  a 
proceeding  to  enforce  the  specific  executioq  of 
the  contracts  referred  to,  and  not  as  one  to  pro- 
tect the  complainants  in  the  exclusive  enjoy- 
ment of  a  patent-right.  It  states  that  three  of 
the  partnership  firms  named  as  complainants — 
that  is  to  say,  Joseph  P.  Shannon  &  Co. ,  Gel- 
ston  i&  Matthews,  and  Lapouraille  &  Maughlin, 
were,  by  regular  assignments,  entitled  to  the 
exclusive  use  of  Woodworth's  planing  machine 
in  the  State  of  Maryland,  east  of  the  Blue  Ridge. 
That  the  appellant  had  used  these  machines  in 
the  City  of  Baltimore,  without  any  right  de- 
rived from  the  patentee,  and  that,  in  conse- 
quence of  this  infringement  of  their  rights, 
various  suits  and  controversies  had  taken  place 
between  them  and  Brown,  who  claimed  the 
right  to  use  the  machines  in  question,  as  the  as- 
signee of  a  patent  of  Emmons.  The  bill  then 
proceeds  to  state,  that  in  order  to  put  an  end  to 
these  controversies  and  suits,  these  appellees 
and  the  appellant  entered  into  the  contract  of 
the  10th  of  January,  1853,  which  is  exhibited 
with  the  bill. 

By  this  contract,  the  portion  of  the  appellees 
of  which  we  are  now  speaking,  and  the  appel- 
lant, agreed  that  each  of  the  said  three  partner- 
ship firms  and  the  appellant  should  have  the 
right  to  use  the  Woodworth  patent  at  one  es- 
tablishment, anywhere  within  the  territorial 
limits  above  mentioned,  not  exceeding  five  ma- 
chines at  such  establishment;  and  that  each  of 
the  said  parties  should  also  have  the  right  to  use 
Emmons'  patent. 

The^  are  other  stipulations  in  this  agreement 
which  it  is  not  material  to  state  for  the  purposes 
of  this  opinion. 

The  bill  further  states  that  Brown  after- 
wards, on  the  15th  of  June,  1853,  assigned  to 
OrifBss  &  Cate,  the  other  complainant,  all  his 
right  to  use  the  Woodruff  patent,  which  right 
he  had  derived  from  the  contract  before  men- 
tioned ;  and  also  the  right  to  use  the  Emmons  pat- 
ent, the  right  to  which  he  had  derived  from  the 
administrator  of  Emmons.  This  contract  states 
that  the  assignment  was  mode  in  consideration 
of  |1,500  paid  the  appellant  by  Grifflss  &  Cate. 
And  the  complainants  allege  that  after  this  as- 
signment Brown  continued  to  use  the  said  five 
machines  in  his  establishment  in  Baltimore,  al- 
though be  had  no  right  to  do  so,  as  they  were 
all  Woodworth's  planing  machines,  and  that 
he  is  not  onl^'  a  wrong-doer  in  using  a  patented 
invention  without  a  license,  and  as  such  liable 
to  be  restrained  by  a  court  of  equity,  but  that 
such  use  is  a  fraud  upon  the  parties  to  each  of 
the  two  contracts  into  which  he  had  entered, 
as  above  stated.    That  the  object  of  the  con- 
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tract  of  January  19,  1858,  was  to  restrain  the 
use  of  the  Woodworth  machine  and  the  Em- 
mons machine,  so  far  as  that  right  was  to  be 
used,  to  four  establishments  in  the  City  of  Bal- 
timore, with  the  limited  number  of  machines 
in  eacli :  and  that  the  use  of  them  by  Brown, 
after  he  had  substlluied  Orifflss  &  Gate  in  his 

Clace,  was  a  fraud  upon  this  contract,  from  the 
indinj;  operation  of  which  he  could  not  with- 
draw himself  and  a  fraud  also  upon  his  con- 
tract with  Griffiss  &  Gate.  And  the  gravamen 
of  the  bill  and  the  ground  upon  wliich  relief  is 
sought  is  summed  up  in  the  paragraph  imme- 
diately preceding  the  prayer  for  relief,  in  the 
following  words: 

"And  your  orators  are  further  advised,  that 
the  misconduct  of  the  said  Brown  in  the  prem- 
ises is  a  fraud  upon  the  parties  to  the  agree- 
ment of  the  19th  of  January,  1858,  as  well  as 
upon  the  parties  to  the  agreement  of  the  15th 
of  June,  1868,  which  it  is  the  peculiar  province 
of  a  court  of  equity  to  restrain." 

It  is  to  prevent  the  fraudulent  violation  of 
these  contracts,  therefore,  that  the  complain- 
ants seek  the  aid  of  the  court,  and  ask  for  an 
injunction;  and  it  being  a  proceeding  founded 
on  a  contract  i)etween  the  parties,  this  court 
has  no  appellate  power,  unless  the  matter  in 
controversy  is  of  the  value  of  more  than  $2,000. 
Now,  the  matter  in  controversy  is  the  right  of 
the  appellants  to  use  these  five  machines  while 
the  Woodworth  patent  continued — that  is,  until 
the  29tb  of  December,  1856. 

'  But  it  appears  by  the  record  that  Brown  sold 
thisright  to  Oritnss&Cate  for  $1,500.  He  ad- 
mits, in  his  answer  that  he  sold  and  assigned  it 
for  that  sum ;  nor  does  he  suggest  that  it  was 
worth  more.  The  establishment  of  GrifBss  & 
Gate,  like  that  of  the  appellant,  was  in  the  City 
of  Baltimore.  Andif  f  1,500  was  the  just  value 
of  the  right  in  controversy  on  the  15th  of  June, 
1853,  there  is  no  reason  for  supposing  that  it 
was  more  on  the  10th  of  October  in  that  year, 
when  this  bill  was  filed,  or  at  any  time  since : 
on  the  contrary,  the  period  for  the  duration  of 
the  right  under  the  contract  was  daily  diminish- 
ing  as  the  termination  of  the  patent  was  ap- 
proaching, and  a  diminution  on  the  value  of 
the  right  would  be  a  natural  and  necessary  con- 
sequence. It  Ls  evident,  therefore,  that  the  val- 
ue of  the  matter  in  controversy  is  not  sufficient 
to  give  appellate  jurisdiction  to  this  court. 

It  has,  however,  been  suggested  in  the  argu-. 
ment  at  the  liar,  that  the  value  may  l>e  estimat- 
ed by  referring  to  the  penalty  of  the  twnd 
taken  by  the  Circuit  Court  when  the  injunction 
was  granted.  But  this  rule  would  be  entirely 
too  vague  and  uncertain  for  judicial  purposes. 
It  is  the  practice  of  all  courts,  in  taking  bonds 
of  this  description,  to  prescribe  a  penally  more 
than  enough  to  cover  all  pojisible  damages 
which  the  respondent  may  sustain  by  reason 
of  the  injunction.  There  was  nothing  before 
tlie  Circuit  Court  when  the  penaltv  in  this  case 
was  prescribed,  but  the  bill  of  the  complain- 
ants. And  although  the  bill  disclosed  a  contro- 
versy where  the  matter  in  dispute  was  worth  in 
the  market  but  $1,500;  yet,  when  the  answer 
came  in,  and  testimony  was  taken,  it  might 
show  that  the  matter  m  dispute  was  of  far 
greater  value.  The  court  could  not  foresee 
whether  this  would  be  the  case  or  not,  and 
hence  the  necessity  and  propriety  of  prescrib- 
«88 


ing  a  penalty  that  would  cover  all  poniblecai- 
tiagencies.  The  respondent,  however,  as  we 
have  said,  admits  that  he  sold  the  privilege  now 
in  dispute  for  the  sum  mentioned  in  the  bill, 
and  does  not  say  that  it  was  worth  more,  or 
was  of  greater  value  in  his  hands  than  in  tboM 
of  Grifflss  &  Gate.  The  sum  mentioned  in  the 
bill,  and  for  which  the  privil^e  in  questioB 
was  sold  by  the  appellant,  must,  therefore,  be 
taken  as  the  true  value  of  the  matter  in  contro- 
versy ;  and  being  less  than  $3,00i>,  whatever  er- 
rors may  be  apparent  in  the  proceedings  ud 
decree  of  the  court  below,  we  have  yet  no  pow- 
er under  the  Act  of  Congress  to  revise  and  cor- 
rect them,  aitd  tke  opp«M  must  be  diamimtd  fa- 
want  <ifjuri$dietion  in  t/ii$  court. 

ated-lSWall.,  346.' 


THE  UNITED  STATES,   Appdlantt. 

V. 

HENRY  CAMBU8TON. 

(See  8.  C  SO  How..  G»-«.) 

Habitual  ffranU,  and  mode  thereof,  by  Metitn 
Oovernort,  presumptive  evidence  of  power  and 
compliance  wil/i  forms — but  not  since  Act  4 
1834 — these  Act*  prescribe  the  potoer  and  ewi 
—except  as  modiiUd  by  usage,  equity  and  it- 
eisioni — ease  not  suffleierU  to  sustain  grant- 
nets  evidence. 

The  fact  of  the  habitual  grant  of  lands  by  Xeii- 
can  Governors  of  the  Territory  of  Oallfomia  lo 
■ettlors,  and  also  the  oustomary  mode  adopted  te 
making  grants,  fumtsh  presumptive  evideiK* 
tiuth  ot  the  existODoe  of  the  power  and  of  a  oon- 
pllanoo  with  the  forms  of  law  In  the  ezecotka. 
But  no  such  presumptions  are  necessary  or  admiss- 
ible in  respect  to  Mexican  titles  vranted  sioA 
the  Act  of  I8th  of  AuRust,  MM,  and  the  regulsikat 
of  SIst  November,  1828. 

The  court  must  look  to  these  laws  for  both  tie 
power  to  make  the  grant,  and  for  the  mode  ssA 
manner  of  Its  exercise;  and  they  are  to  besuMn- 
tially  complied  with,  except  so  far  as  modIM 
by  the  uaages  and  customs  of  the  irovemment  sd- 
der  which  the  titles  are  derived,  the  prlndples  ol 
equity,  and  the  deolsions  of  this  court. 

The  case  in  the  court  below  was  too  defectinto 
have  warranted  a  oonflrmation  of  the  title  lotke 
claimant,  as  It  was  unsupported  by  the  p videaoe ; 
and  for  aught  that  appoanln  the  proofs,  the  al- 
leged grant  has  never  been  recorded. 

It  Is  very  dilBcult  to  resist  a  suspicion  as  to  tte 
bona  Meg  of  the  grant  in  question.  It  is  a  pare 
donation.  It  is  unaocompiinied  with  the  forat 
and  usages  always  observed  in  disposing  of  tte 
public  lands. 

If  the  objections  here  stated  had  been  mude  at 
the  proper  time,  before  either  of  the  tribunal*.  8 
may  have  been  In  claimant's  power  to  have  refnor- 
ed  them,  by  the  introduction  of  further  evidenoe. 

Argued  Jan.  7, 1868.        Decided  Jan.  IS,  ISiS. 

APPEAL  from  the  District  Court  of  tlie 
United  States  for  the  Northern  District  of 
California. 

This  case  arose  upon  a  petition  filed  with  Otc 
land  commissioners  bv  the  appellee,  askiiw  * 
confirmation  to  him  of  a  certain  tract  of  lani is 
California. 

The  Land  Commissioners  having  entered  i 
decree  in  favor  of  the  claimant,  the  case  wii 
taken  to  the  District  Court  of  the  United  SisU* 
for  the  Northern  District  of  California,  whew 
the  said  decree  was  affirmed.  The  ease  is  ao* 
here  on  appeal. 

A  further  appeal  appears  in  the  staiement  <^ 
the  court. 
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Mr.  J.  S.  Black.  Atty-6enl.,  for  the  ap- 
pellants: 

I.  AasumiDg  the  paper  on  which  the  claim  is 
l)ased  to  be  genuine,  it  is  nevertheless  void  and 
worthless  for  want  of  a  petition  and  inquiry. 

The  written  law  requires  a  petition,  and  upon 
that  petition  an  inquiry.  The  power  of  mailing 
a  grant  is  not  given,  except  under  these  con- 
ditions. 

See  the  Decree  of  1824  and  Regulations  of 
1828. 

In  Beading t  case,  18 How.,  1,  and  in  Arguel- 
lo's  case,  18  How.,  643.  the  Regulations  of  1828 
are  referred  to  in  such  a  way  as  to  indicate  the 
opinion,  that  a  compliance  with  the  second  and 
third  regulations  is  indispensable  to  the  validity 
of  the  g^ant.  It  is  true,  however,  that  the  very 
point  has  never  been  directly  decided. 

II.  The  grant  is  inoperative,  for  want  of 
evidence  that  it  was  delivered  while  the  govern- 
or had  power  to  make  it. 

III.  The  grant  is  fraudulent,  fictitious,  and 
simulated. 

The  circumstantial  evidence  which  proves  this 
title  to  be  a  fabrication,  is  irresistible — sufficient 
to  convict  th€  best  citizen  of  the  worst  crime. 

Meisri.  J.  Kaaoa  Campbell,  V.  E.  How- 
ard and  E.  Ii.  Ooold«  for  appellee: 

In  support  of  the  decree  below,  the  appellee 
respectfully  insists: 

1.  That  the  grant  itself  is  evidence,  as  of  the 
power  of  Pico  to  make  it,  so  also  of  the  observ- 
ance by  him  of  all  the  necessary  preliminaries, 
and  that  there  is  no  proof  to  the  contrary. 

U.  8.  V.  PeraUa,  19  How..  847;  U.  8.  v. 
Arredondo,  6  Pet.,  729,  781 ;  Delattui  v.  U.  8., 
9  Pet.,  184;  Minter  v.  CrmnmeUn,  18  How., 
88;  BoffntUr.  Broderiek,  18  Pet.,  448. 

2.  That  the  possession  of  the  grant,  is  evi- 
dence of  its  delivery  to  the  grantee  by  Pico,and 
the  presumption  of  law  is,  that  such  delivery 
was  made  when  it  might  be  lawfully,  and  that 
there  is  no  evidence  to  the  contrary. 

8.  That  the  absence  of  approval  by  the  De- 
partmental Assembly,  or  of  a  survey,  &c.,  will 
not  defeat  the  grant. 

Fremont  v.  U.  S.,  17  How.,  560;  U.  8.  v. 
Beading.  18  How.,  7;  U.  8.  v.  Cervantes,  18 
How.,  553;  U.  8.  v.  Vaea,  18  How.,  556;  U. 
S.  V.  Larkin,  18  How.,  568. 

4.  As  no  allegation  of  fraud  was  made, 
either  before  the  Commissioners  or  before  the 
District  Court,  it  cannot  be  entertained  in  this 
court,  though  if  entertained  the  circumstances 
of  the  case  conclusively  show  the  fairness  of 
the  transaction. 

U.  8.  V.  Larkin,  18 How.,  557. 


Mr.  Ju»liee  Nelson,  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  a  decree  of  the  District 
Court  of  the  United  States  for  the  Northern 
District  of  California,  affirming  a  decree  of  the 
Land  Commissioners. 

The  claimant  below  gave  in  evidence  the 
following  document,  purporting  to  be  a  grant 
of  a  large  tract  of  land  on  the  upper  waters  of 
the  Sacramento  River.from  a  Mexican  Glovern- 
orof  California,  dated  siSd  May,  1846: 

Pio  Pico.  Constitutional  Governor  of  the 
Department  of  California: 

Whereas.  Mr.  Henry  Cambuston  has  petitioned. 
See  20  How. 


for  his  own  personal  advantage,  for  a  tract 
of  unoccupied  land  in  the  valley  of  the  Sacra- 
mento, joining  on  the  north  to  Antonio  Oslo, 
on  the  south  Mr.  Sutter.on  theeastMr.  Plugge, 
and  on  the  southwest  the  River  Sacramento^ 
the  investigations  being  previously  made  ac- 
cording to  the  custom,  and  in  conformity 
with  the  law  of  the  18th  of  August,  1824.  and 
the  regulations  of  the  21st  of  November,  1828 — 
in  virtue  of  the  powers  which  have  been  con- 
ferred on  me,  in  the  name  of  the  Mexican 
nation,  I  grant  the  tract  of  land  expre^ed, 
lying  out  of  the  boundaries  of  the  before-men- 
tioned landholders,  declaring  it  his  estate  by 
the  present  letters,  provided  it  shall  be  approved 
by  the  extreme  Departmental  Assembly,  and 
under  the  following  conditions: 

1st.  He  may,  wiUiout  prejudice  to  the  cross- 
ings, roads,  or  attendances,  fence  it,  enjoying 
It  freely  and  exclusively,  devoting  it  to  any  use 
or  cultivation,  as  best  may  suit  his  convenience. 

2d.  When  the  title  shall  be  confirmed,  he 
shall  demand  of  the  respective  judge  judicial 
possession  of  it,  by  virtue  of  thu  diq>atch,  by 
which  the  boundaries  shall  be  designated  with 
the  necessary  landmarks. 

8d.  The  claim  of  land,  for  which  this  grant 
is  made,  has  an  area  of  eleven  square  leagues 
of  pasture,  if  there  is  that  outside  of  the  prop- 
erty of  the  others,  whose  boundaries  are  to  be 
respected;  and  if  there  should  not  be,  the 
grantee  shall  be  satisfied  with  that  which  re- 
mains. 

The  judge  who  gives  posseasion  shall  cause 
it  to  be  surveyed  accordmg  to  the  Ordinance, 
leaving  the  residue  for  the  convenient  uses  of 
the  nation. 

Conse<|uently,  I  command  that  he  hold  the 
present  title  as  true  and  valid. 

It  shall  be  recorded  in  the  respective  book, 
and  be  delivered  to  the  party  interested,  for  his 
security  and  other  uses. 

Oiven  in  the  City  of  Los  Angeles,  on  the  com- 
mon paper,  for  want  of  sealed,  on  this  28d  day 
of  May,  1846. 

(Signed)  Pio  Pico. 

(Signed)  Josa  Matias  Morbno. 

•  This  document  was  deposited,  by  the  claim- 
ant, with  Edward  Canbey,  Assistant  Adjutant- 
Oeneral  of  the  Army  of  the  United  States,  on 
the  10th  July,  1850.  who  at  that  time  had 
charge  at  Monterey  of  the  Government  archives. 
These  archives  have  since  been  transferred  to 
the  office  of  the  Surveyor  General,  kept  at  San 
Francisco.  There  is  no  evidence  in  the  case 
that  it  was  ever  seen  in  or  out  of  the  possession 
of  the  claimant,  from  its  date  (23d  May,  1846) 
down  to  the  time  of  depositing  it,  as  above 
mentioned,  except  that  derived  from  one  wit- 
ness, who  appears  to  have  been  interested  in 
the  grant,  and  whose  testimony,  therefore,  must 
be  laid  out  of  the  case.  Although  the  docu- 
meni  in  terms  directs  that  it  shall  be  recorded 
in  the  proper  book  of  records,  no  record  of  the 
same  was  given  in  evidence,  nor  its  absence 
accounted  for.  It  recites,  in  the  usual  way, 
that  the  claimant  had  presented  to  the  Govern- 
or a  petition  for  a  grant  of  the  land,  and  also 
that  the  customary  examinations  had  been 
made  into  the  circumstances  and  fitness  of 
making  the  grant  to  the  petitioner.  No  petition 
was  producM  at  the  trial,  nor  any  report  by 
any  officer  as  to  the  reasons  and  propriety  of 
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conceding  the  tract  asked  for,  nor  any  evi- 
dence accounting  for  the  non-production  of 
either. 

The  case  stands,  so  far  as  the  claim  of  title 
is  concerned,  upon  the  naked  document  itself, 

f)urporting  to  lie  a  donation  of  the  eleven  square 
eagues  of  land,  together  with  evidence  tending 
to  establish  its  genuineness,  and  slight  proof  in 
respect  to  the  possession  of  the  tract. 

The  original  document  was  not  produced 
either  l)efore  the  Commissioners  or  the  District 
Court,  and  the  only  proof  of  its  genuineness 
was  tiie  testimony  of  two  witnesses  who  had 
seen  the  signatures  of  Governor  Pico  and  the 
Secretary,  Moreno,  on  file  at  the  SurveyorQen- 
eral's  office.  One  of  them  (Crosby)  says  he  be- 
lieves the  signature  of  Pico  to  be  genuine,  but 
has  no  knowledge  of  the  handwriting  of  More- 
no: the  other  (Castro)  that  he  knows  the  signa- 
tures of  both  Pico  and  Moreno.and  that  they  are 
genuine.  There  is  another  witness  (Morenhont), 
who  says  that  he  had  seen  Moreno  write  once 
and  had  corresponded  with  him;  and  that,  so 
far  as  he  can  judge,  it  is  his  genuine  signature. 
This  witness,  however,  cannot  be  relied  on,  as 
he  is  the  person  interested  in  the  claim. 

The  regulations  for  the  colonization  of  the 
Territories  of  the  Government  of  Mexico,  made 
2l8t  of  November,  1828,  in  pursuance  of  the 
Act  of  the  General  Congress,  August  18,  1824, 
provided:  Ist.  That  the  Governors  of  the  Terri- 
tories should  be  empowered  to  grant  vacant 
Unds.among  others,  to  private  persons  who  may 
ask  for  them,  for  the  purpose  of  cultivating  and 
inhabiting  the  same.  2d.  That  every  person 
soliciting  lands  shall  address  to  the  Governor  a 
pelition,expre8slng  his  name, country,  and  relig- 
ion, and  describing  as  distinctly  as  possible,  by 
means  of  a  map,  the  land  asked  for.  Sd.  The 
Governor  shall  proceed  to  obtain  the  necessary 
information,  whether  the  petition  contains  the 
proper  conditions  required  by  the  law  of  the 
18th  August,  1824,  both  as  regards  the  land 
and  the  petitioner,  in  order  that  the  application 
may  be  at  once  attended  to;  or,  if  it  be  pre- 
ferred, the  municipal  authority  may  be  consult- 
ed, whether  there  be  any  objection  to  the  mak- 
ing of  the  grant.  4th.  This  being  done,  the 
Governor  will  accede  or  not  to  such  petition, 
in  conformity  to  the  laws  on  the  subject.  5th. 
The  definitive  grant  asked  for  being  made,  a 
document  signed  by  the  Governor  shall  be  given 
to  serve  as  a  title  to  the  party  interested,  where- 
in it  must  be  stated  that  the  grant  is  made  in 
exact  conformity  with  the  provisions  of  the 
law  In  virtue  of  which  possession  shall  be  given. 
6th.  The  necessary  record  shall  be  kept,  in  a 
book  provided  for  the  purpose,  of  all  the  peti- 
tions presented  and  grants  made,  with  maps  of 
the  lands  granted,  and  a  circumstantial  report 
shall  be  forwarded  quarterly  to  the  supreme 
government.  There  are  many  other  provisions 
m  the  system  of  regulations,  relating  to  the  dis- 
position of  the  public  lands,  adopted  on  the 
18th  November,  1828,  which  it  is  not  at  pres- 
ent material  to  notice.  Those  specified  have  a 
special  bearing  upon  the  case  before  us.  And, 
in  view  of  them,  it  will  be  observed,  according 
to  the  facts  as  presented  at  the  trial  before  the 
commissioners,  and  afterwards  before  the  Dis- 
trict Court,  to  which  we  have  already  referred 
at  large,  that  not  one  of  the  preliminary  steps 
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made  requisite  by  the  Act  of  the  Mexican  Cm 
gress  of  1824,  and  the  Regulations  of  1828,  tot 
grant  of  a  public  domain  by  the  Goveniore,  hu 
been  observed;  at  least,  no  evidence  was  gireo, 
before  either  of  these  tribunals,  of  the  oliseiT' 
anoe  of  any  one  of  them.  And  we  do  not  see 
how  they  can  well  be  dispensed  with,  u  tkey 
are  not  only  expressly  prescribed  by  the  Kfiii- 
tions  as  essential  to  guard  against  improTident 
grants,  but  constitute  an  essential  part  of  die 
record  of  the  title.  It  is  true,  the  documenlre- 
cites  that  a  petition  was  presented,  and  that  the 
customarv  investigations  bad  been  made  in  re- 
spect to  the  application.  But  this  cannot  be  re- 
garded as  conclusive,  or  even  satisfactory  evi- 
dence of  these  facts,  when  the  question  israJKi 
whether  or  not  the  alleged  grant  is  made  b 
conformity  with  the  requirements  of  the  la»- 
in  other  words,-  whether  the  preliminaiy  coo 
ditions  had  been  complied  with,  which  eoabM 
the  Governor  in  the  particular  case  tomaketbe 
grant,  especially  in  respect  to  those  preliminiiT 
proceedings  which  are  required  to  be  mtdt 
matters  ofrecord,  and  of  which  record  evidenct 
should  have  been  produced,  or  its  non-prodw 
tion  satisfactorily  accounted  for. . 

The  question  here  is  not  whether  the  fact  d 
the  habitualgrant  of  lands  by  Mexican  GoTem- 
ors  of  the  Territory  of  California  to  settlen. 
and  also,  whether  the  customary  mode  anl 
manner  adopted  in  making  grants,  do  not  fat 
nish  presumptive  evidence  both  of  theeiiaenee 
of  the  power  and  of  a  compliance  with  tb 
forms  of  law  in  the  execution.  We  agree,  tlui 
the  affirmative  of  these  questions  has  been  fp 
quently  determined  by  this  court,  in  caset  is 
volving  Spanish  titles  in  the  Territoritiw  o! 
Louisiana  and  Florida.  6  Pet.,  729,  731;  9 
Pet.,  184;  19  How.,  347.  But  no  sach  i» 
sumptions  are  necessary  or  admissible  in  re^ 
to  Mexican  titles  granted  since  the  Act  of  Ifti 
of  August,  1824,  and  the  Regulations  of  Sis 
November,  1828.  Authority  tomakethegnne 
is  there  expressly  conferred  on  the  Qovennts. 
as  well  as  the  terms  and  conditions  prescribtd 
upon  which  they  shall  be  made.  The  court 
must  look  to  these  laws  for  both  the  power  lo 
make  the  grant,  and  for  the  mode  iwi 
manner  of  its  exercise;  and  they  are  lo 
be  substantially  complied  with,  except  to  te 
as  modified  by  the  usages  and  customs  of  llx 
Government  under  which  the  titles  are deriro!. 
the  principles  of  equity,  and  the  decisions  << 
this  court.    17  How. ,  .642. 

We  think,  for  the  reasons  above  stated,  tliti 
the  case  in  the  court  below  was  too defectiTef 
have  warranted  a  confirmation  of  the  title  v 
the  claimant,  as  it  was  unsupported  by  Ik 
evidence;  and  also,  for  the  further  reason,  fi" 
Augbt  that  appears  in  the  proofs,  the  allepil 
grant  has  never  been  recorded  in  the  pn^ 
book,  or,  indeed,  in  any  book  of  the  Spams* 
records.  This  is  expressly  required  by  the  t^ 
ulations  of  November,  1828.  and  enjoined  is 
the  grant  itself.  The  record  should  have  beeo 
produced,  or  its  non-production  reasonably  k 
counted  for. 

In  the  examination  of  the  evidence  in  ^ 
case,  we  have  found  it  very  difficult  to  na^* 
suspicion  as  to  the  bona  met  of  the  gnn<  '^ 
question.  It  is  a  pure  donation,  without  p^ 
cuniary  consideration  or  meritorious  aerrjos 
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rendered  to  the  Govennnent  of  Mexico.  It  is 
unaccompanied,  as  we  liave  seen,  with  tlie 
forms  ana  usages  alwavs  observed  in  disposing 
of  tlie  public  lands.  Altbougb  purporting  to 
be  maoe  on  the  28d  May,  1846;  it  was  unknown 
to  any  person  besides  the  grantee  himself  and 
another  interested  party,  till  filed  among  the 
public  archives,  10th  July,  1850,  After  the  ces- 
sion of  California,  by  Alexico,  to  this  Govern- 
ment. It  was  made  but  a  month  and  a  half 
before  the  country  was  taken  possession  of  by 
the  arms  of  the  United  States,  and  made  by  a 
person  who  had  but  recently  exf)elled  from  the 
Territory  by  force  its  lawful  Governor  (Michel- 
torena),  and  taken  possession  of  it  himself. 
Whether  or  not  Pico  had  been  recognized  by 
the  existing  Gk>verDmenl  in  Mexico,  at  the 
time  the  grant  is  dated,  does  not  appear.  Michel- 
torena  was  overthrown  by  the  joint  forces  of 
Castro  and  Pico,  in  the  spring  or  fore  part  of 
the  summer  of  1845.  See  Captain  Butter's 
evidence,  in  original  record  in  U.  8.  v.  Bead- 
ing, 18  How.,  p.  1;  also.  Report  of  General 
Cass  to  Senate,  on  California  Claims,  February 
28,  1848. 

Civil  commotion  raged  throughout  the  Terri- 
tory, from  this  period  down  to  the  7th  July, 
184is,  when  the  authority  of  Pico  and  Castro 
themselves  was  subverted,  and  possession  taken 
and  held  by  the  arms  of  the  United  States,  un- 
til the  cession  of  the  country  to  this  Govern- 
ment by  the  Treaty  of  Guadalupe  Hidalgo. 

The  grant,  purporting  to  have  l)een  made  by 
Pico,  so  near  the  time  when  the  Government 
of  the  Territory  had  passed  from  his  hands, 
and  indeed,  during  the  very  heat  and  conflict 
of  the  struggle  in  which  his  power  was  over- 
thrown, it,  and  all  others  similarly  situated, 
should  be  inquired  into  and  86rut!nized  with 
great  care,  both  as  to  the  authority  of  the  Gov- 
ernor to  make  them,  and  the  bona  fidts  of  its 
exercise,  in  order  to  prevent  imposition  and 
frauds. 

The  court  below  appears  to  have  been  very 
much  pressed  with  the  unsatisfactory  character 
of  the  evidence,  and  with  doubts  as  to  the 
genuineness  of  the  title,  and  seems  to  have 
yielded  rather  to  the  apparent  acquiescence  of 
the  representative  of  the  Government  in  the 
decision  of  the  Commissioners,  than  to  any  set- 
tled convictions  of  its  own  judgment. 

We  should  not  hesitate  to  reverse  the  decree 
l)elow,  and  direct  a  decree  against  the  claimant 
were  it  not  that  the  mode  and  manner  of  con- 
ducting the  case, both  before  the  Commissioners 
and  the  District  Court,  on  liehalf  of  the  Gov- 
ernment, may  have  misled  him;  for,  if  the  ob- 
jections here  stated  had  been  made  at  the  prop- 
er time  before  either  of  the  tribunals,  it  may 
have  been  in  his  power  to  have  removed  them 
by  the  introduction  of  further  evidence.  It 
would  be  injust,  therefore,  to  deprive  him, 
under  the  circumstance,  of  the  opportunity 
to  furnish  such  evidence. 

We  thatl,  iherefwe,  reverie  the  decree,  and  re- 
mand the  eate  to  the  eourt  below  for  a  further 
hearirig. 


Rev'jf— Hoff'i  L.  C,  86. 

Clt«d— 22  How.,  MO:  23  How..  880;  1  Black,  2S2, 
SSZ,  3Se,  5Sa  6M :  1  Wall..  746;  10  Wall.,  241, 246, 487 ; 
W  17.  8.,  286 ;  McAU.,  482.  486. 

See  30  How. 


JAMES  B.  TELLER  and  THOS.  W.  SWIN- 
NEY,  Plff».  in  Error, 

V. 

JONATHAN  T.  PATTEN  and  JOHN  J. 

LANE. 

(See  8.  C,  20  How.,  126-128.) 

DeelaroUiant  of  partner,  when  not  eondutive  evi- 
dence— deposition*,  when  inadmissible. 

Declarations  of  deteadant,  aouirht  to  be  obanred 
as  a  partner,  that  he  was  not  a  partner,  made  to 
plainiitr  after  tho  partnership  debt  was  Incurred, 
are  001  evldeuoe  conclusive  of  that  fact. 

Depositions  which  related  to  the  declarations  of 
such  party,  that  he  was  not  such  partner,  not  made 
in  plaintiffs'  presence,  are  inadmissible. 

Argued  Jan.  IS,  1868.    Decided  Jan.  SB,  1868. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Indiana. 
This  was  an  action  of  assumpsit,  brought  in 
the  Circuit  Court  of  the  Unitea  States  ^r  the 
District   of   Indiana,  by   the  defendants  in 
error,  to  recover  the  amounts  due  on  certain 

f>romi8sory  notes.  The  trial  in  the  court  t>e- 
ow  resulted  in  a  verdict  and  judgment  for  the 
plaintiffs.  The  defendants  brought  the  case 
here  on  a  writ  of  error.  A  further  statement 
appears  in  the  opinion  of  the  court. 
Mr.  R.  Crawford,  for  plaintiffs  in  error. 
Mr.  O.  H.  Smith,  for  defendants  in  error. 

Mr.  Justice  McLean  delivered  the  opinion 
of  the  court: 

This  case  Is  brought  here  by  a  writ  of  error 
from  the  Circuit  Comt  for  the  District  of  In- 
diana. 

It  is  an  action  of  assumpoit  on  four  promis- 
sory notes  signed  bv  Thomas  B.  Teller  &  Co. 
A  verdict  was  rendered,  and  a  judgment  en- 
tered, for  $3,719.40. 

Certain  rulings  of  the  court  on  questions  of 
evidence  which  were  made  during  the  trial, 
and  to  which  exceptions  were  taken,  present 
the  points  for  consiaeration. 

Evidence  was  given  to  prove  the  partnership 
of  Swinney  with  Teller,  which  was  denied,  and 
which  was  the  only  controverted  fact  in  the 
case.  Thomas  P.  Anderson,  a  witness,  stated 
that  in  April,  1863,  he  introduced  Swinney  to 
divers  merchants  in  the  City  of  New  York,  in- 
cluding the  plaintiffs,  as  a  person  wishine  to 
buy  gTOds  for  Port  Wayne,  as  the  father-in-law 
of  'Teller,  and  the  capitalist  of  the  concern, 
which  was  not  denied  by  Swinney.  Several 
other  witnesses  gave  evidence  conducing  to 

grove  that  Swinney  was  a  partner  of  Teller,  and 
ad  by  his  declarations  and  conduct  at  Fort 
Wayne  on  divers  occasions,  in  1852  and  1858. 
hela  himself  out  to  the  world  as  a  partner  of 
Teller,  who  was  then  doing  business  as  a  mer- 
chant, and  that  Swinney  has  suffered  Teller  to 
hold  him  out  as  such. 

It  was  further  proved,  by  the  book-keeper  of 
the  plaintiffs,  that  Swinney  was  in  New  York. 

NOTK.— Bofctefx:*.  Deelanotiotu  and  admtitUms 
tn  prove  partnership.  General  reputation  and  com- 
mon rumor. 

A  declaration  or  admiesion  by  a  person,  that  be 
Is  a  partner,  is  evidence  avalnst  bim,  and  will,  as 
far  as  he  Is  concerned,  be  evidence  of  the  exist- 
ence of  the  partnership.  Therefore,  words  uttered 
or  letters  written.  In  the  course  of  commercial 
transactions,  are  constantly  received  In  evidence, 
to  charge  the  speaker  or  writer  as  a  partner.    De 
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in  June,  1854,  a  period  prior  to  the  extension 
of  the  notes  sued  on,  and  in  conversation  with 
Patten  and  Lane,  the  plaintiffs,  he  admitted 
that  he  was  a  partner  of  Teller  &  Co.,  in  the 
house  at  Fort  Wayne.  About  the  same  time, 
two  of  the  daughters  of  Swinney  testifled  that 
their  father  stated,  at  the  Astor  House,  in  New 
York,  to  Patten,  one  of  the  plaintiffs,  that  he 
was  not  a  partner  of  Teller. 

The  defendants  then  offered  several  deposi- 
tions, conducing  to  prove  that  Swinney,  on  his 
way  to  New  York,  with  Solomon  D.  Bayless, 
to  purchase  goods,  &Ci,  and  to  whotn  he  said 
that  he  was  not  to  l>e  a  partner  with  Teller, 
who  was  his  con-in-law;  that  he  intended  to 

Purchase  a  small  stock  to  start  him  in  business: 
ut  that  he  had  no  further  interest  or  connec- 
tion in  the  matter.  The  same  statement  was 
made  by  Swinney  to  several  persons  in  New 
York.  Witness  introduced  him  to  a  number  of 
merchants  in  that  city,  and  to  those  persons 
he  did  not  represent  him  as  the  partner  of 
Teller.  This  was  beiore  Thomas  P.  Anderson 
arrived  at  the  city.  At  none  of  these  conversa- 
tions does  it  appear  that  plaintiffs  were  present, 
or  either  of  them.  Other  depositions  were 
offered,  to  prove  that  on  the  trial  of  of  one 
AUchael  Dougherty  for  larceny,  at  Fort  Wayne, 
in  January,  1853,  Swinney  and  Teller  were 
both  witnesses,  in  the  absence  of  the  plaintiffs, 
and  both  swore  that  Swinney  was  not  a  part- 
ner of  Teller's.  But  the'  court,  on  objection 
being  made,  overruled  the  depositions  which 
showed  the  declarations  of  Swinney  made  to 
different  individuals  at  different  times,  in  the 
absence  of  the  plaintiffs,  and  also  the  oaths 
made  by  Swinney  and  Teller  in  the  criminal 
case  stated,  as  incompetent;  but  the  evidence 
of  the  two  daughters  of  Swinney  was  not  over- 
ruled. 

After  the  evidence  was  given,  and  the  argu- 
ment of  counsel  closed,  the  defendant's  counsel 
requested  the  court  to  charge  the  jury,  if  they 


believed  from  the  evidence  that  in  Jane,  1854, 
Swinney  told  Patten,  in  New  York,  that  be 
was  not,  and  never  had  been,  a  partner  of 
Teller,  the  plaintiffs  could  not  afterwards  deal 
with  him  so  as  to  bind  Swinney,  unless  prxK>f 
were  made  of  a  new  authority  given  lo  him. 
But  the  court  refused  to  give  the  instructioD 
prayed  for,  and  said,  if  the  jury  were  satisfied, 
from  the  evidence,  that  Swmney  was  actually 
a  partner  with  Teller  in  the  establishment  at 
Fort  Wa^ne.  his  declarations  to  tlie  contrair  to 
Patten,  m  New  York,  could  not  relieve  him 
from  liability  in  this  action. 

An  exception  was  taken  to  the  instruction  re- 
fused, and  to  that  which  was  given. 

The  instruction  given  on  the  evidence  before 
the  jury  was  proper.  It  was  the  province  of 
the  jury  to  determine  the  weight  of  evidence 
before  them.  The  instruction  asked  by  the  de- 
fendant would  have  restricted  ttiis  right,  as  it 
would  have  thrown  out  of  the  case  the  evidence 
of  the  plaintiffs.  The  jury  might  believe  that 
the  remarks  were  made  to  Patten  by  Swinney, 
in  the  presence  of  his  daughters,  "that  he  was 
not,  and  never  bad  been,  a  partner  of  Teller, 
at  Fort  Wayne,"  and  yet,  from  the  plaintiffs' 
evidence,  find  them  to  be  untrue.  This  state- 
ment is  represented  to  have  been  made  in 
1854,  some  two  years  after  the  merchandise 
had  been  purchased.  It  is  said  this  was  prior 
to  the  extension  of  the  notes;  but  that  is  im- 
material, as  the  partnership  debt  had  been  lon^ 
before  incurred.  No  one  can  manufacture  evi- 
dence for  himself  in  such  a  case.  The  jadee 
treated  the  evidence  fairly  by  submitting  it, 
with  the  other  facts,  to  the  consideration  of  the 
jury. 

The  depositions  which  related  to  the  declara- 
tions of  Swinney,  at  different  times  and  occa- 
sions, that  he  was  not  a  partner  of  Teller's, 
were  properly  suppressed ;  they  were  not  made 
in  the  presence  of  the  plaintiffs,  or  their  agent, 
and  of  which  the  plaintiffs  could  have  had  oo- 


Berkom  v.  Smith,  1  Esp.,  29:  Gibbons  v.  Wilcox,  2 
Btark.,  43;  Parker  v.  Barker,  3  Moore,  226 ;  Short 
V.  Strestfleld,  2  Mood.  &  Malk.,  9:  wlUlams  v. 
Hudio.  1  C.  &  P.,  168;  Cbamplin  v.  Tllley,  8  Day, 
306;  MItcheltv.Boulstone,  2Hall,3Sl;  Thomson  v. 
Kalback,  12  Serg.  &  B.,  238;  McGregor  v.  Cleve- 
land, 5  Wend.,  475 :  Keynolds  v.  Cleveland,  4  Cow., 
822;  McPbcrson  v.  Ratbtione,  7  Wend.,  216;  11 
Wend.,  96;  Grant  v.  Shurter,  1  Wend.,  148;  HalU- 
day  V.  McDouKal,  20  Wend.,  81 :  Gowan  v.  Jackson, 
20  Johns.,  176;  Whitney  v.  Ferris,  10  Johns.,  66. 

The  mere  acknowledsrment  of  two  partners  that 
a  third  person  was  a  copartner.  Is  not  sufficient  to 
charire  bim.  Whitney  v.  Sterling,  14  Johns.,  215; 
Miller  V.  McClenechan.  1  Yeates,  144 ;  Carps  v.  Rob- 
inson, 2  Wash..  388:  MoPherson  v.  RathtMnc,  7 
Wend.,  218 ;  Bobbins  v.  Wlllard,  6  Pick.,  464;  Mar- 
tin V.  Caffrath,  16  Serjf.  &  R.,  120. 

General  reputation,  standing  alone  and  not  of- 
fered in  corroboration  of  facts  and  eircumstances, 
is  inadmissible  in  evidence  to  prove  a  partnership. 
Qumre,  whether  it  be  admissible  even  as  auxiliary 
evidence.  Halllday  v.  McUoniral.aO  Weud..81;  Mc- 
Pherson  v.  Rathbone,  11  Wend.,  96;  Gowan  v. 
Jackson,  20  Johns..  176. 

Admissions  or  declarations  of  a  person  may  be 
given  in  evidence  against  him,  to  show  that  be  is  a 
partner  in  the  Arm.  But  the  deciarattcms  of  one 
person, that  another  person  is  a  partner.are  not  legal 
evidence  as  to  the  Inttor.  They  are  evidence  only 
against  those  who  make  them.  KIrby  v.  Hewitt,  28 
Barb.,  607 :  Davidson  v.  Hutcbins,  1  Hilt..  128. 

Aa  against  any  one  defendant,  whether  litigating 
the  case,  or  not  appearing,  or  even  not  served,  evi- 
dence of  his  own  admission,  whether  made  to  the 
plalntitr  or  to  third  persons,  and  whether  made  at 
or  after  the  transaction  io  suit,  or  withia  a  rea- 
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Bonable  time  before  it.  Is  competent  to  prove  the 
existence  of  the  Arm,  his  own  memliendilp,  who 
were  his  copartners,  and  what  was  the  nature  and 
scope  of  the  business.  Taylor  v.  Henderson.  M 
Rerg.  &  R.,  4S3 :  Grafton  B'k  v.  Moore,  14  N.  H..  I4S: 
Campl>ell  v.  Hastings,  29  Ark.,  512:  Hoppocjc  v. 
Moses,  43  How.  Pr.,  all;  Bennett  v.  Holmes.  221  nd„ 
108:  Balph  v.  Harvey,  1  A.  &  E.,  K.  8..  84S:  41  Bo*. 
C.  t.,  803:  Johnson  v.  Warden,  3  Watts,  101;  Ed- 
wards V.  Tracy,  82  Pa.  St.,  874 ;  Orossgrove  v.  Him- 
melrlob.  54  Pa.  St..  208;  Flesbman  v.  Collier.  47  Ga.. 
253 ;  Smith  v.  Collins,  115  Mass.,  388. 

Such  evidence  is  incompetent,  except  agataisl  dc>- 
clarant,  unless  in  connection  with  other  prima 
facie  evidence  that  the  other  person  was  a  partner 
with  decl>-.rant,or  authorized  him  to  make  tliestate- 
mcnt.or  was  aware  of  it  and  silent.  Pleasants  v.Rmt. 
22  Wail..  120 ;  Robins V.  Ward,  111  Mass., 244;  Donley 
V.  Hail,  6  Bush,  549;  Johnson  v.  GalUvan,  62  N.  ft., 
143;  VanEppsv.  Diilaye,6  Barb.,  244:  Bancroft  v. 
Harworth,  29  Iowa,  462.  The  declaration  doee  not 
really  corroborate  as  against  the  others,  tnit  tt 
ceases  to  be  error  to  receive  It  as  against  tbem. 
Gardner  v.  Northwestern  MTg  Co.,  SB  111.,  SSi. 

General  reputation,  common  rumor,  l>elief  or 
oplninn  of  witness  founded  on  hearsay,  are  nctt 
competpnt  evidence  of  partnership.  Bowra  t. 
Rutherford,  80  111..  41 ;  Brown  v.  Cmndall,  11  Oodb. 
93:  Turner  v.  Mcllhaney,  8  Cai..  576;  Tumlio  v. 
Goldsmith,  40  Oa..  221 :  Hicks  v.  Cram,  IT  Vu.  40: 
Union  B'k  v.  Mott,  29  Barb.,  180. 

See,  also,  on  this  subject^  the  following  BufOsk 
cases:  Songnter  v.  Mazan>dq,  1  Stark.,  161 ;  Stoddy 
V.  Sanders,  2  D.  &  R.,  347 ;  Booth  v.  Quia,  7  Prte. 
193;  .Martyn  V.  Gray,  14  C.  B.,  N.  a.,  834 .  Bdmnad- 
son  V.  Thompson,  31  L.  J.  Exch.,  207 ;  8  Jur.  N.  8. 
285;  10  W.  R.,  300;  5  L.  T.  N.  S..428:  2  F.  &  F„  664. 
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tice.  The  oaths  said  to  have  been  made  on  a 
certam  occasion,  by  Teller  and  Swinney,  be- 
loHK  to  the  same  category. 

The  existence  of  the  partnership  at  Fort 
Wayne  seems  to  have  been  proved  to  the  satis- 
faction of  the  jury.  The  firm  was  known  by 
the  name  of  Teller  &  Co.  This  was  the  admis- 
sion of  a  partnership  in  their  course  of  dealing; 
and  if  Swinney  was  not  the  partner,  it  would 
have  been  easy  to  prove  who  was. 

The  ruling  of  the  court  in  the  admission  of 
the  evidence  to  the  jury,  and  the.  exclusion  of 
that  which  was  offered,  was  correct. 

The  judgment  of  the  Circuit  Court  in  affirmed, 
teith  eottt. 


DAVID  A.8EC0MBEETAI,.,  Plffs.  in  Er.. 

V. 

FRANKLIN  STEELE. 

(See  S.  C,  80  How.,  M-108.) 

Decree  not  defective  for  want  of  judge's  dgna- 
ture — time  or  place,  tshen  etience  of  con- 
tract— Minnesota  Code — assignee,  when  may  be 
made  party, 

Decree  of  District  Court  of  Minnesota  is  not  de- 
fective because  it  wanta  tbe  sigrnature  of  the  Judire. 

The  Statute  tliat  directs  tlie  sianature  ii^  direct- 
ory; and  other  evidence  to  establish  Its  verity  as  a 
record,  may  be  considered. 

Time  may  be  made  the  essence  of  the  contract,by 
express  silpulatlim,  or  become  essential  from  the 
nature ot  the  property. 

But  It  muxt  affirmatively  appear  that  the  parties 
regarded  time  or  place  ao  an  essential  element  in 
their  atn'eement,  or  a  court  of  equity  will  not  so 
resard  It. 

Facts  of  the  case  in  reforenoe  to  thisquestton  ex- 
amined, and  plalntiir  held  not  guilty  of  laches. 

The  Code  of  Minnesota  cnlargres  tne  powers  ofthe 
Court  ot  Chancery  of  that  Territory,  and  enables 
it  to  act  in  rtm,  and  to  pass  the  title  without  any 
act  o(  the  defendant. 

If  a  person  pendente  UU  talces  anasslgnmcotof 
tbe  interest  of  one  of  the  parties  to  the  suit,  he  may 
make  himself  a  party  by  bill,  but  not  by  petition. 

Argtied  Jan.  IS,  186S.    Decided  Jan.  SS,  1858. 

IN  ERROR  to  the  Supreme  Court  of  the  Ter 
ritory  of  Minnesota. 

The  action  below  was  instituted  by  Steele, 
the  present  defendant  in  error,  in  the  District 
Court  for  the  Second  District  of  the  Territory 
of  Minnesota,  under  tbe  foUowing  sections  of 
the  Revised  Slaiutes  of  the  Territory,  ch.  74, 
sec.  1:  "An  action  may  be  brought  by  any 
person  in  possession,  by  himself  or  his  tenant, 
of  real  property,  against  any  person  who  claims 
an  estate  or  interest  therein, aidverse  lo  him.  for 
the  purpose  of  determining  such  adverse  claim, 
esfale  or  interest." 

Section  2.  "If  the  defendant  in  such  action 
disclaim  in  his  answer  any  interest  or  estate  in 
the  property,  and  suffer  judgment  to  be  taken 
against  him  without  answer,  the  plaintiff  can- 
not recover  costs." 

The  plaintiff  joined  as  defendants  fifty-four 
different  parties,  who  claimed  distinct  parcels 
of  the  land  in  controversy  in  distinct  and  sev- 
eral rights.    Only  thirty  two  were  served  with 

NOTB.— SpcfiVic  prrftn-mance.  Plaintiff  must  nhtyw 
readinrjm  to  jturfivrm  and  offer  to  pertnrm.  Wai  not 
be  decretil  wlttii  therf,  i»  default  in  iniumrnt  of  pur- 
cAoTC  mimeu,  Ac.  Bee  note  to  Col8<m  v.  Thompson, 
15  U.  8.  a  Wheat.),  33» ;  and  note  to  Pratt  v.  Carroll, 
12  U.  8.  (»  Cninch),  471. 

See  20  How.  V-  S.,  Book  15. 


process :  only  eighteen  appeared ;  and  only  twelve 
appealed  to  the  Supreme  Court  of  the  Territory. 

The  proceedings  were  as  follows: 

The  several  defendants  filed  their  answers. 
The  plaintiff  demurred.  The  court  sustained 
the  demurrer  and  allowed  the  defendants  to  file 
amended  answers. 

The  amended  answer  of  Secombe  (standing 
by  stipulation  for  all  the  others,  mutatis  mu- 
tandis), introduces  into  this  action  the  record 
of  a  certain  pending  suit  in  equity,  which  had 
been  instituted  prior  to  the  abolishing  of  that 
form  of  proceeding,  in  its  appropriate  forum. 
The  plaintiff  moved  to  strike  out  portions  of 
the  amended  answer,  and  demurred  to  the  res- 
idue. 

The  court  sustained  the  motion  to  strike  out, 
and  the  demurrer,  and  rendered  a  final  judg- 
ment against  the  defendants. 

The  case  was  then  taken  to  the  Supreme 
Court  of  the  Territory,  and  the  judgment  be- 
low affirmed. 

.    The  case  further  appears  in  the  opinion  of 
the  court. 

Messrs  Georce  E.  Badg^er  and  J.  U. 
Carlisle,  for  plaintiffs  in  error. 

The  plaintiffs  in  error  will  maintain,  as  pri- 
mary propositions  in  this  cause,  the  following: 

1.  In  Taylor's  estate  in  the  lands  was  the  sub- 
ject of  execution,  and  llie  same  passed  to  the 
plaintiffs  in  error  in  respective  parcels,  subject 
to  whatever  ec}uity  Steele  might  establish  in 
the  then  pending  suit  in  equity.  It  was  the 
legal  estate  which  was  seized  and  sold.  But 
even  if  it  were  otherwise,  it  was  still  the  subject 
of  execution. 

Re»*  Slat.,  p.  868.  sec.  91 ;  p.  346,  sec.  189; 
p.  361,  sees.  76,  77;  2  Sto.  Eq.  Jur.,  sees.  1049, 
1051. 

2.  That  the  title  thus  acquired  was  "by 
operation  of  law."  and  therefore  not  even  a 
decree  thereafter  passed  against  Taylor  would 
have  affected  such  title;  his  assigns  by  opera- 
tion of  law  not  being  parties  to  the  same. 

Sto.  Eq.  PI.,  sec.  843,  and  notes:  sec.  85t. 
KaAnote,  Sedgv)ick\.  Cleveland,  7  Paige,  290: 
Boring  v.  Lemon,  5  H.  &  J.,  225;  Bennet 
V.  Williarns,  5  Ohio;  462;  Deas  v.  Thorne, 
3  Johns.,  543;  Stortn  v.  Davenport,  1  Sandf., 
Ch.  186. 

3.  That  by  virtue  of  the  title  so  acquired,  the 
plaintiffs  in  error  were  subrogated  to  Taylor's 
rights  in  respect  of  the  purchase  money,  in  the 
event  of  Steele's  equity  upon  the  lanos  being 
established.  Therefore  (hey  had  an  "adverse 
claim,  estate  or  interest"  in  the  land,  which 
were  to  be  "determined  in  this  suit."  For  the 
lands  stood  as  security  for  the  purchase  money; 
and  they,  holding  the  legal  titles,  could  not  be 
decreed  to  convey  or  otherwise  be  devested  of 
the  same  without  their  consent,  except  on  pay- 
ment of  the  purchase  money. 

Moyer  v.  Hinman,  17  Barb.,  137,  and  cases 
cited  by  the  court  in  that  case;  Tomlinson  v. 
Blackburn,  2  Ired.  Eq.,  509,  and  cases  then 
cited  by  the  court. 

4.  In  fact  there  was  no  decree  even  against 
Taylor.  What  is  erroneously  printed  as  part 
ofthe  record  under  title  of  "Copy  of  consent 
for  decree"  and  "Copy  of  decree, '  never  were 
part  of  the  record,  nor  in  this  cause  for  any 
purpose.  But  if  such  decree  by  consent  had 
been  passed,  it  would  have  been,  in  effect,  the 
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mere  act  of  the  parties.    It  is  for  ttiis  reason 
that  no  rehearing  or  appeal  lies  in  such  case. 

Wtbb  T.  WM.  8  Swanst.,  658;  Lanting  v. 
Alb.  In*.  Co.,  Hopk..  103;  Briuli*h  v.  Gee, 
Amb..  229;fiarrM«/«v,  Rvmtay,  2  Ves.,  488; 
1  Belt's  Supp.,  418. 

Disregarding  these  principles,  the  court  be- 
low so  proceeded  as  to  debar  these  plaintiffs  in 
error  from  setting  up  any  "adverse  claim,  es- 
tate or  title,"  in  these  lands,  whether  by  reason 
of  defect  in  Steele's  equity,  or  by  way  of  hold- 
ing the  legal  titles  as  security  for  the  purchase 
money;  and  this  is  a  suit  brought  against  Ihem 
"to  determine  such  adverse  claim,  estate  or 
title;"  and  while  their  appeal  was  pending  from 
the  decree  dismissing  their  petitions  In  the 
original  suit  between  Taylor  aud  Steele. 

'The  special  errors  which  havi-  led  to  this  re- 
sult and  which  are  now  assigned,  are  as  fol- 
lows: 

Ist.  The  Supreme  Court  of  Minnesota  erred 
in  that  it  did  not  reverse  the  ordiT  of  the  Dis- 
trict Court  in  the  suit  granting  the  motion  of 
the  plaintiff  Steele  to  strike  out  |iortious  of  the 
answer  of  Secombe  (by  stipulation  answering 
for  all  the  defendants). 

(a)  The  first,  fourth,  fifth  and  eighth  por- 
tions of  the  said  answer  stricken  out  by  the  said 
order,  were  directly  responsive  to  allegations 
contained  in  the  plaintiffs  "complaint,  tend 
ering  material  isiiues  necessary  t»  be  decided  in 
order  to  the  "determining  of  the  adverse  claim, 
estate  or  interest"  of  the  defendants. 

(6)  The  second  portion  of  the  said  answer  bo 
stricken  out,  tendered  to  the  plaintiff  a  ma- 
terial issue.  Tlie  action  being  "for  thepur- 
iwse of  deterniinine  such  adverse  claim,-esiate 
or  interest,"  it  is  difflcult  to  perceive  how  the 
defendants  could  be  denied  the  right  to  show 
that  the  land  which  they  had  purchased  was 
.  clear  of  the  pretended  equity  of  Steele. 

(<;)•  The  sixth  and  seventh  portions  so  stricken 
out  alleged  fraud  and  collusion  l)etween  Steele 
and  Taylor,  to  defraud  and  defeat  the  creditors 
of  Taylor  and  purchasers  at  the  sheriff's  sale. 

Vd.'The  said  court  erred  in  that  they  did  not 
reverse  tlie  order  and  judgment  of  the  District 
Court  sustainiug  the  demurrer  to  the  residue  of 
the  defendant's  answer. 

(a)  The  lirst  special  cause  of  demurrer  as- 
signed, is  to  the  effect  that  the  bond  to  convey 
on  conditions  performed,  vested  such  a  title  in 
Steele  as  absolutely  precluded  these  plaintiffs 
lu  error  from  setting  up  any  "adverse  claim, 
estate  or  title"  in  the  laud,  whether  as  free  of 
the  pretended  equity  of  Steele  (conceding  it), 
or  as  security  for  the  payment  of  the  purchase 
money.  This  pretension  is  based  upon  the 
supposed  effect  of  the  recording  of  the  bond; 
but  it  is  evident  that  the  record  has  no  other 
effect  than  that  of  constructive  noticeof  the  con- 
tents of  the  bond. 

(A)  The  second  cause  assigned  is,  that  the 
answer  assumes  thai  the  title  of  Steele  is 
founded  upon  the  proceedings  In  equity; 
wliereas  the  demurrer  asserts  that  it  is  wholly 
independent  of  that  suit.  This  is  shown  to  be 
erroneous,  if  the  principles  hereini)efore  as- 
serted are  correct. 

(c)  The  third  case  assigned  is,  that  whereas 
the  answer  sets  up  that  there  was  no  decree  as 
against  Taylor,  yet  il  appears  from  the  "paper 
book"  exhibited  with  the  answer,  that  there 
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was  such  a  decree.  But  It  will  be  observed 
that  it  is  only  certain  specified  papers  whidi 
are  referred  to  in  the  answer,  ana  reference  i» 
made  to  the  paper  book  for  true  copies  of  these 
only.  Besides,  it  has  already  been  shown  that 
this  was  only  the  form  of  a  decree,  not  signed 
or  enrolled ;  and  that  even  if  it  had  been  signed 
or  enrolled,  it  was  by  consent,  and  is  only  the 
act  of  the  parties;  and  that  it  could  not  affect 
the  "adverse  claim,  estate  or  interest"  of  the 
plaintiffs  in  error,  which  was  the  subject  mat- 
ter of  this  suit. 

Mensrs.  C.  CubIiIiik  and  R.  H.  Oillet,  for 
defendants  in  error: 

1.  The  agreement  between  Steele  and  Taylor 
for  the  sale  of  the  land,  was  a  bona  fide  and  fair 
transaction,  and  is  unimpeached,  and  consti- 
tuted a  valid  lien  upon  said  land,  and  Steele's 
interest  therein  was  unaffected  by  the  purchase 
of  Secombe  and  others. 

2.  That  Steele  performed  the  agreement  on 
his  part,  and  the  title  in  him  became  complete 
upon  the  execution  of  the  deeds  to  him  by 
Taylor. 

8.  That  Steele  paid  Taylor  the  full  face  of 
the  agreement  is  not  denied,  but  is  admitted  by 
the  pleadings  and  proved  by  the  record  attached 
to  the  defendant's  answer,  and  especially  by 
their  petitions  to  share  in  the  money  paid  into 
court  by  Steele  for  Taylor. 

4.  That  the  deeds  from  Taylor  to  Steele  con- 
form to  the  terms  of  the  agreement  and  the  re- 
quirement of  the  decree. 

6.  Under  the  decree  the  title  was  perfect  with- 
out the  execution  of  the  deeds. 

6.  The  pleadings  in  the  equity  case,  and  also 
in  this  suit,  show  facts  upon  which  a  court  of 
equity  would  compel  a  performance  by  Taylor, 
of  his  agreemAit  to  convey  to  Steele. 

7.  That  at  the  time  o'f  the  sheriff's  sales, 
under  which  the  defendants  claim,  Taylor  had 
no  estates  in  the  land  which  he  could  have 
transferred,  the  land  belonging  to  Steele  and 
the  purchase  money  to  Taylor,  the  claim  of  the 
latter  upon  the  land  lieing  that  of  security  for 
the  payment  of  the  purchase  money. 

8.  The  answers  of  the  defendants  present  no 
material  issuable  facts. 

9.  That  there  is  nothing  before  this  court  ex- 
cept the  questions  arising  upon  the  answers 
after  being  amended  by  the  order  of  the  court, 
the  final  judgment  being  upon  the  remainin|; 
portions  of  the  answer. 

10.  That  the  decree  in  the  suit  between  Steel* 
and  Taylor  cannot  be  impeached  collaterally, 
but  only  by  direct  proceedings. 

Ervoin  v.  Lowry,  7  How.,  172.  Nothing  can 
be  assigned  for  error  which  contradicts  a  record. 

11.  That  the  defendants  had  no  right  to  inter- 
vene in  the  equity  suit. 

Tagker  v.  SmaU.  3  Myl.  &  C.  68  (14  Eng. 
Ch.);  Smith.  Ch.  Pr.,  423;  Wood  v.  Whitt,  4 
Myl.  &  C,  460  (18  Eng.  Ch.);  Iloxie  v.  Carr.  1 
Sumn. ,  1 73 ;  Deas  v.  Thorne,  8  Johns. ,  548 ;  Mur 
ray  v.  Lylbum.  2  Johns.  Ch.,  441;  Oitlcell  v. 
Burdin,  2  Ball.  &  B.,  167;  1  Dan.  Ch.  Pr.. 
328,  829. 

12.  No  appeal  will  lie  from  the  motion  to 
strike  out  portions  of  the  defendant's  answers. 

When  amendments  are  within  the  discretion 
of  the  court,  no  appeal  lies  from  the  order 
granting  or  refusing  them. 

SmitKv.  Babeock,  3  Sumn.,  588;  S(.  M»  r 
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Wait,  3  Code.  Rep.,  9li;  Seneca  Bank  v.  Oarling- 
home.  4  How.  Pr. ,  174;  Both  v.  SehloM,  6  Barb., 
ms-.BrinBny.  MeCune.  5  Sandf.,  239;  WnUUn 
V.  Craig.  9  Wheat..  576. 

13.  Every  material  fact,  to  show  the  right  of 
Steele  tn  the  lund,  is  admitted  in  this  case,  and 
no  fact  set  up  in  the  answers  shows  any  right 
in  the  defendants. 

14.  From  the  admitted  facts  in  this  case,  if 
Taylor  had  conveyed  to  the  defendants,  instead 
of  to  Steele,  the  latter,  on  the  performance  of 
the  agreement  now  shown  by  him,  could  have 
compelled  them  to  convey  to  him. 

Mr.  Ju»tk«  Campbell  delivered  (he  opinion 
of  the  court: 

This  cause  comes  before  this  court  upon  a  writ 
of  error  to  the  Supreme  Court  of  the  Territory 
of  Minnesota. 

The  defendant  in  this  court  (Steele)  instituted 
a  suit  in  I  he  District  Court  of  Ramsey  County, 
Mlnne.sota  Territory,  against  fifty-four  defend- 
ants, to  determine  the  validity  of  their  "claim," 
"estate,"  or  "interest,"  in  certain  real properlv 
at  St.  Anthony's  Falls,  in  that  county,  of  which 
he  was  possessed,  and  in  which  he  claimed  to 
have  an  estate  in  fee  simple,  under  certain  con- 
veyances, which  are  appended  to  his  complaint. 
Thiscomplaint  shows  that  in  1849  the  plaintiff 
and  Arnold  W.  Taylor  were  tenants  in  common 
of  a  parcel  of  land  which  includes  the  property 
in  dicpute,  and  so  occupied  it  until  18.52.  A. 
portion  was  laid  off  into  town  lots,  some  of  which 
were  sold;  expensive  mills  and  other  improve- 
ments were  projected  and  partially  completed 
on  it ;  and  controversies  arose,  and  suits  were 
pending  between  them.  When  the  parties,  in 
January,  1852,  came  to  an  agreement  of  sale. 
By  this  agreement,  Taylor  cqutrTicted  to  sell  to 
the  plaintiff  his  interest  in  the  real  property 
unsold,  and  the  money  and  securities  taken  for 
the  lots  sold,  for  the  sum  of  $25,000,  and  upon 
the  condition  that  the  plaintiff  should  acquit 
.  him  from  the  payment  of  a  certain  demand,  and 
a-isume  his  liabilities  on  certain  contracts  for 
labor  and  building  materials.  Of  this  sum 
$1,1)00  were  to  be  paid  presently,  and  the  re- 
mHindcr  was  to  be  paid  in  sixty  ditys  from  the 
date,  at  the  Merchants'  or  Suffolk  Bank,  at 
Boston,  and  a  certificateof  deposit  furnished  to 
Taylor  at  St.  Anthony's  Falls;  and  in  case  of  a 
default,  the  deposit  of  f  1 ,000  was  to  be  a  forfeit. 
But  if  the  payment  was  made  in  the  manner 
stipulated,  conveyances  were  to  be  executed  by 
Taylor;  and  meanwhile  he  was  to  remain  in  the 
possession  of  the  mill.  The  conveyances  re- 
ferred to  in  these  articles  were  not  executed 
until  May,  1853,  and  purport  to  have  been  made 
in  obedience  to  a  decree  of  the  District  Court  of 
Ramsey  Countv,  in  a  suit  commenced  by 
Steele  against  'Taylor. 

The  complaint  of  Steele  ajjainst  the  fifty-four 
defendants  is,  that  they  claimed  an  "estate," 
"  interest,"  or  "right,  in  that  property,  have 
from  time  to  time  declared  that  they  were 
owners  thereof,  and  have  executed  conveyances 
for  a  portion,  and  offer  to  sell  or  dii-pose  of 
other  parts,  contrary  to  the  right  (it  the  plaintiff. 

The  object  of  the  suit  is,  to  relieve  the  title 
of  the  plaintiff  from  the  mischief  of  these  ad- 
verse claims;  to  quiet  his  possession  by  means 
of  a  decretal  order  requiring  the  defendants  to 
release  them,  or,  in  case  of  their  failure  to  do  so, 
gee  ?0  Horn. 


that  the  judgment  of  the  court  may  stand  and 
be  recorded  in  its  stead.  This  proceeding  is 
authorized  by  the  Revised  Statutes  of  Minne- 
sota, ch.  74,  sec.  1. 

The  twelve  persons  who  are  plaintiffs  in  this 
court,  and  were  defendants  In  the  District 
Court,  appeared  there,  and  severally  claimed 
title  to  parcels  of  land  included  in  the  con- 
veyances of  Taylor  to  the  plaintiff.  Their 
claims  respectively  rest  upon  the  facts,  that 
between  November,  1852,  and  April,  1858, 
judgments  were  rendered  against  Taylor  in  the 
DiRtrict  Court,  upon  which  executions  issued, 
and  levies  and  sales  were  made  of  those  parcels 
before  May,  1853,  in  the  regular  course  of  ju- 
dicial proceeding.  At  these  sales  the  defend- 
ants were  either  purchasers,  or  derive  title  from 
such  persons. 

The  defendants  aver  that  their  title  is  para- 
mount to  that  of  the  plaintiff;  fur  that  the 
plaintiff  is  not  entitled  to  any  benefit  from  the 
articles  of  agreement  executed  by  Taylor,  in 
.lanuary.  188i,  and  then  recorded,  because  he 
failed  to  comply  with  the  obligation  to  pay 
$24,000  as  agreed  to  by  him. 

And  to  avoid  the  recitals  in  the  deeds,  to  the 
effect  that  they  were  executed  under  a  decretal 
order  of  the  court,  they  say  that  in  May,  1852, 
the  plaintiff  filed  a  bill  in  the  District  Court,  to 
compel  Taylor  to  a  specific  performance  of  the 
contract  of  .January  preceding.  That  upon  the 
bill  the  Judge  made  an  order  for  the  payment 
of  the  $24,000  into  court  by  Steele;  and,  upon 
the  f idfillment  of  this  fiai,  that  an  injimction 
should  issue  to  restrain  "Taylor  from  selling,  con- 
veyins;,  or  incumt>erin^  the  property,  or  in  any- 
wise intermeddling  with  it.  'That  an  injunc- 
tion and  subpoena  issued,  and  that  Taylor  ap- 
peared, answered,  and  unsuccessfully  moved  lo 
dissolve  the  injunction,  in  July,  1852.  That 
no  other  act  was  done  by  the  plaintiff  until 
April.  1853,  when  the  rights  of  the  defendants 
had  attached  by  thase  purchases  from  the 
sheriff.  That  in  March,  1858,  the  .defendants 
applied  lo  the  District  Court  to  be  made  de- 
fendants in  the  cause,  which  application  was 
finally  unsuccessful,  and  that  the  plaintiff  and 
Taylor  then  fraudulently  closed  their  contro- 
versy by  a  decree  rendered  by  consent,  under 
which  the  conveyances  were  made,  and  that 
their  object  was  to  defeat  the  claims  of  these 
defendants. 

That,  by  this  arrangement,  the  terms  of  the 
contract  of  January,  1852,  were  not  adhered  to, 
and  that  the  $24,000  were  not  paid  as  stated  in 
the  deed. 

It  was  a  (question  in  the  District  Court,  as 
well  as  in  this  court,  whether  the  decree  and 
the  agreement  leading  to  it,  that  form  a  part  of 
the  record  here,  properly  belong  to  the  case. 
The  defendants  in  the  District  Court  main- 
tained that  it  was  pleaded  by  them.  They  are 
fotmd  in  an  exhibit  to  the  answers — an  exhibit 
which  purports  to  be  a  transcript  from  a  record 
in  the  Supreme  Court  of  Minnesota,  as  fur- 
nished on  an  appeal  from  the  District  Court  of 
Minnesota  by  tlie  defendants,  upon  the  decree 
disallowing  their  claim  to  be  made  defendants. 
Portions  of  this  transcript  are  referred  to  in  the 
answers,  as  forming  material  papers  in  the 
chancery  suit,  and  the  whole  suit  is  referred  to 
in  the  answers  to  support  its  allegations;  and  it 
is  specifically  set  up  and  pleaded.     We  think, 
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therefore,  that  the  record  of  that  suit,  as  it  ap- 
pears in  the  exhibit,  must  be  taken  as  authentic, 
in  deciding  upon  tlio  sufBcieucy  of  the  answer 
as  a  bar  to  the  plaiatifl's  complaint.  The  decree 
purports  to  have  been  made  by  the  court ;  it  is 
formal,  and  disposes  of  the  cause,  and  is  only 
dofcctive  in  not  having  the  signature  of  the 
Judge.  But  it  comes  from  the  legal  custody, 
has  been  accepted  by  the  parties,  and  acted  on 
by  them;  and  was  certifled  to  the  Supreme 
Court  of  the  Territory,  as  a  paper  in  the  cause. 
We  do  not  regard  the  signature  of  the  Judge  as 
indispensable  to  its  aulheulicity.  The  Statute 
that  directs  the  signature  must  tie  considered  as 
directory;  and  other  evidence,  to  establisii  its 
verity  as  a  record  of  the  court,  may  t>e  con- 
sidered. 

In  the  District  Court,  the  plaintiff  moved  to 
stril(e  out  portions  of  the  answer,  for  insuffi- 
ciency and  on  other  grounds,  and  demurred  to 
the  residue.  His  motion  and  demurrer  were  sus- 
tained, and  a  final  decree  rendered  for  the  plaint- 
iff. This  decree  was  atQrmed  on  appeal  to 
the  Supreme  Court,  and  the  defendants  in  that 
court  prosecute  their  writ  of  error  to  this  court. 
The  Statutes  of  Minnesota  presents:  "That 
the  court  must,  in  every  stage  of  an  action,  dis- 
regard any  error  or  defect  in  the  pleadings  and 
proceedings  which  does  not  affect  the  substan- 
tial rights  of  the  adverse  party,  and  no  judg- 
ment can  be  reversed  or  affected  by  reason  of 
such  error  or  defect."  The  question  to  an  ap- 
pellate court  in  the  present  case  is,  do  the  an- 
swers of  the  defendants,  as  pleaded  by  them, 
disclose  a  valid  claitn  to  the  property  in  dispute, 
so  as  to  bar  the  petition  of  the  plaintiff  for  re- 
lief? No  objection  is  taken  to  the  validity  of 
the  contract  of  January,  l)i5'2,  between  the  par- 
ties, Steele  and  Taylor.  The  record  of  that 
contract  is  notice  to  subsequent  purchasers;  and 
Steele,  by  the  Statutes  of  the  Territory,  was 
entitled  to  have  "  precedence  of"  them,  and  "  a 
lien  upon  the  land,  according  to  the  import  and 
meaning  of  the  contract."  Rev.  Stat.,  cb.  47, 
sec.  3. 

It  is  not  denied  that  the  plaintiff  paid  |1,000 
at  the  execution  of  the  contract,  nor  that  the 
f24.000  were  paid  within  sixty  days  into  a 
bank  at  Boston — a  bank  of  solvency  and  credit 
— nor  that  a  certificate  of  deposit  within  a  rea- 
sonable time  afterward  was  offered  to  Taylor, 
at  St.  Anthony's  Falls;  nor  that,  upon  his  re- 
fusal to  take  the  latter,  the  money  and  interest 
were  immediately  tendered  to  him ;  and  upon 
a  farther  refusal,  that  relief  was  sought  from  a 
court  of  chancery,  whose  order  for  the  payment 
of  the  money  into  court  was  promptly  complied 
with.  The  precise  grounds  of  complaint  are, 
that  neither  the  Merchants'  nor  Suffolk  Bank 
was  made  the  depository  of  the  money,  and  a 
certificate  from  one  of  them  has  never  been  tend- 
ered to  Taylor,  and  that  he  has  the  right  to 
rely  upon  the  letter  of  his  contract.  No  sppci- 
flcation  has  been  made  of  any  injury  or  incon- 
venience suffered  by  him,  as  a  consequence  of 
the-depo.'ii  liaving  been  made  in  the  Bank  of 
Commerce,  rather  than  in  the  Banks  mentioned 
in  the  agreement.  And  the  plaintiff  avers, 
that  the  only  reason  for  the  change  was,  the  re- 
fusal of  those  Banks  to  give  »  ccrtiticate  of  the 
kind  mentioned. 

At  law,  if  there  is  an  express  agreement  for 
the  payment  of  the  purchase  money,  and  the  de- 
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livery  of  the  conveyance  of  the  land  by  a  partic- 
ular day,  and  at  a  particular  place,  the  parties 
will  be  bound  by  it,  and  time  will  be  of  the  es- 
sence of  the  contract.  But,  in  equity,  theestate 
bargained  and  agreed  to  be  sold  becomes  the 
property  of  the  purchaser  as  soon  as  the  agree- 
ment is  concluded.  It  will  descend  to  his  nein 
at  his  death, or  may  be  devised  by  him;  while  the 
purchase  money  vests  in  the  vendor,  and  forms 
a  part  of  his  personal  estate.  In  the  ordinary 
case  of  the  purchase  of  an  estate,  the  aasiga- 
ment  of  a  particular  day  or  a  specified  place  for 
the  perfection  of  the  title  isconsideredas  merely 
formal,  the  genera}  object  of  the  contract  be- 
ing the  sale  of  an  estate  for  a  given  sum,  and 
the  stipulation  signifying  that  the  purchase 
shall  be  completed  promptly,  and  in  a  reasfwa- 
ble  manner,  regard  being  had  to  the  circum- 
stances of  the  case,  and  the  nature  of  the  title 
and  property.  Time  may  be  made  of  the  es- 
sence of  the  contract  by  express  stipulation,  or 
it  may  become  essential  by  considerations  aris- 
ing from  the  nature  of  the  property,  or  the 
character  of  the  interest  bargained.  And  the 
principle  of  the  court  of  equity  does  not  depend 
upon  considerations  collateral  to  the  contrail 
merely,  nor  on  the  conduct  of  the  parties  sub- 
sequently, showing  that  time  was  not  of  tbees- 
sence  of  the  contract  in  the  particular  caae. 

But  it  must  affirmatively  appear  that  the  par- 
ties regarded  time  or  place  as  an  essential  ele- 
ment in  their  agreement,  or  a  court  of  equity 
will  not  so  regard  it.  • 

HepweU  v.  Knight,  1  Y".  &  C.  Exch.,  416. 

In  Parkin  v.  Tlurrold,  16  Beav.,  69.  the  Mas- 
ter of  the  Rolls  said :  "  A  contract  is  undoubt- 
edly construed  alike  both  in  equity  and  at  law; 
nay,  more — a  court  of  law  is  the  proper  tri- 
bunal for  determining  the  construction  of  it. 
But  courts  of  equity  make  a  distinction  in  all 
cases  between  that  which  is  matter  of  substance 
and  that  which  is  matter  of  form;  and  if  it  find 
that,  by  insisting  on  form,  the  substance  will  be 
defeatal,  it  holds  it  to  be  inequitable  to  allow  a 
person  to  insist  on  such  form,  and  thereby  de- 
feat the  substance.  For  instance,  A  has  con- 
tracted to  sell  an  estate  to  B,  and  to  com- 
plete the  title  by  the  25th  October;  but  no  stip- 
ulation is  introduced,  that  either  party  considers 
time  of  the  essence  of  the  contract.  A  com- 
pletes the  title  by  the  26tb;  at  law,  the  contract 
IS  at  an  end,  and  B  may  bring  an  action  for  the 
non-performance  of  the  contract,  and  obtain 
damages  for  the  breach ;  hut  equity  holds,  that 
unless  B  can  show  that  the  delay  of  twenty-four 
hours  really  produced  some  injury  to  him,  he  b 
not  to  be  permitted  tobringthisactionortoavoid 
the  performance  of  the  contract;  not,  ccrtauly, 
on  the  ground  that  the  26th  October  was  not 
a  part  of  the  contract,  but  on  the  ground  that 
it  IS  unjust  that  B  should  escape  the  perform- 
ance of  a  contract  which  has  been  substantially 
performed  by  A,  by  reason  of  some  omission  in 
a  formal  but  immaterial  portion  of  it."  Upon 
a  view  of  the  chancery  record,  our  conclusioas 
are,  that  the  plaintiff,  in  good  faith,  attempted 
a  literal  performance  of  his  contract  with  "Tay- 
lor; that  the  dopotiil  of  the  money  due,  in  a  bank 
of  solvency  anil  credit,  otlit-r  than  tliose  named 
in  tliecontnw^t,  did  not  iiilliet  an  injurj*  upon 
Taylor,  and  the  offer  of  itsceriificate  of  avpaal. 
prtma  facte,  was  a  substantial  performance  "f 
Its  requirements.    That  bis  subsequent  offer  <>( 
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the  money  and  the  interest  that  liad  accrued, 
and  on  the  refusal  of  Taylor  to  receive  it.  his 
prompt  application  to  chancery,  and  payment 
of  the  money  into  court,  relieve  the  plaintiff 
from  every  imputation  of  laches  or  delay.  The 
District  Court  expressed  an  opinion  correspond- 
ing to  this,  in  July,  1852.  in  denying  the  mo- 
tion to  dissolve  the  injunction,  and  this  was 
a  virtual  decision  of  the  cause  in  that  court. 

These  transactions  occurred  l)cfore  the  judg- 
ments against  Taylor,  under  which  the  land 
was  afterwards  sold,  were  rendered  by  the  Dis- 
trict Court.  The  District  Court  had  the 
parlies  before  it,  and  held  the  defendant  (Tay 
lor)  under  restraint,  by  injunction,  and  the 
purchase  money  in  its  custody.  It  bad  been 
empowered  by  a  statute  of  the  Territory  "to 
pass  the  title  to  real  estate  by  a  decree,  without 
any  other  act  to  be  done  on  the  part  of  the  de- 
fendant, when,  in  its  judgment,  it  was  the 
proper  mode  to  carry  Its  decree  into  effect." 
(Rev.  Stat.,  Minn.,  p.  468,  sec.  33  )  But,  be 
fore  the  transfer  to  the  plaintiff  had  been  made, 
udgments  were  obtained  and  docketed  against 
^ayior,  which  were  "  a  lien  upon  all  the  ri-al 
property  of  the  debtor  in  the  county  owned  by 
him  at  the  date  of  the  judgment,  or  afterwards 
acquired."  The  Influence  of  these  judgments, 
and  of  the  levy  of  the  executions  upon  the 
land  described  in  the  agreement  of  January, 
1852,  and  the  sale  under  those  executions,  re- 
mains to  be  considered.  The  twelfth  of  the 
"  Ordinances  in  Chancery  "  of  Lord  Bacon  is, 
that  no  decree  bindeth  any  that  cometh  in  hona 
fide  by  conveyance  from  tlie  defendant  before 
bill  exhibited,  and  is  made  no  party,  neither  by 
bill  nor  the  order;  but  where  he  comes  in  pen- 
dente lite,  and  while  the  suit  is  in  full  prosecu 
tion.  and  without  any  color  of  allowance  or 
privity  of  the  court,  there  regularly  the  decree 
bindeth;  but  if  there  were  any  intermission  of 
the  suit,  or  the  court  made  acquainted  with, 
the  court  is  to  give  order  upon  tlie  special  mat- 
ter according  to  justice.  The  rule  has  been 
applied  with  steadiness  to  all  cases  of  transfer 
during  the  progress  of  a  cause,  notwithstand- 
ing the  hardship  of  individual  cases,  from 
considerations  of  public  policy  and  conven- 
ience. Suits  would  be  interminable,  if  the 
rights  of  the  parties  could  be  disturbed  by 
metne  conveyances,  and  a  necessity  imposecl 
for  the  introduction  of  other  parties  on  the  rec- 
ord. The  apparent  exception  to  the  rule  arises 
when  an  event  occurs  which  deprives  the  party 
on  the  record,  not  only  of  his  interest  in  the  sub- 
ject of  the  suit,  but  also  of  bis  faculty  to  comply 
effectively  with  the  decree  of  the  court.  In 
such  a  case,  additional  parties  are  necessary  to 
enable  the  court  to  make  an  operative  decree. 
The  Court  of  Chancery  ordinarily  acts  in  per- 
ionam;  and  in  cases  like  the  present,  perfects 
the  title  of  the  purchaser  by  requiring  the 
vendor  to  execute  a  title  conformable  to  the 
agreement.  But,  in  cases  of  bankruptcy  and 
insolvency,  the  bankrupt  or  insolvent  is 
stripped  of  his  rights  of  property  and  of  his 
capacity  to  defend  suits  in  which  he  is  a  party. 
In  such  cases  tKe  assignees  are  commonly  made 
parties  (Dan'I  Pr.,  828);  but  there  are  opposing 
authorities — Oleteland  v.  Boerum,  23  Barb., 
201.  And  it  has  beea  decided  that  a  pur- 
chaser under  an  execution  issued  on  a  judg- 
ment rendered  pendente  lite,  need  not  be  made 
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a  party  in  such  a  case.    8eott  v.   Calemon,  5 
Mon.,  78. 

The  statute  we  have  cited  from  the  Code  of 
Minnesota  enlarges  the  powers  of  the  Court 
of  Chancery  of  that  Territory,  and  enables  it 
to  act  in  rem.  It  may  pass  the  title  without 
anyact  of  the  defendant.  The  bill,  subpcpna, 
and  injunction,  placed  the  property  wholly  un- 
der the  control  of  the  Court  of  Chancery,  and 
new  parties  were  not  requisite  to  enable  the 
court  to  vest  the  title  in  the  equitable  claimant. 

This  principle  is  not  peculiar  to  courts  of 
chancery;  but  the  maxim  that  "pendente  lite 
nihil  innotetiir."  is  applied  in  real  and  mixed 
actions  by  the  common  law. 

Was  there  a  valid  exercise  of  the  jurisdic- 
tion of  the  court,  and  did  the  decree  pass  the 
title  to  the  purchaser?  Had  the  plaintiff  any 
duty  to  perform,  in  regard  to  .the  application 
of  the  purchase  money,  in  the  registry  of  the 
court?  Some  authorities  affirm  that  a  pur- 
chaser of  the  legal  title  at  a  judicial  sale  im- 
mediately succeeds  to  the  rights  of  the  debtor, 
and  that  the  equitable  claimant  under  an  exec- 
utory contract  becomes  responsible  to  him  for 
the  purchase  money  remnining  unpaid.  Moye/r 
V.  Hinman,  17  Barb.,  187;  10  Serg.  &  R.,  18. 
Other  authorities  recognize  the  right  of  the 
purchaser  to  the  benefit  of  the  contract  from 
the  time  that  the  equitable  claimant  has  notice 
of  the  sale  and  convevance  by  the  sheriff, 
{Afoyer  v.  Hinman,  18  N.  Y.,  180;  8  Ired.  Eq., 
507;  4  Madd.,  506,  note);  while  other  well  Con- 
sidered cases  den^  that  the  purchaser  at  the 
sheriff's  sale  obtams  a  title  which  can  be  inter- 
posed to  impede  the  proi^ress  of  the  legal  title 
to  the  purchaser  by  articles,  or  operates  as  a 
transfer  of  his  debt  for  the  unpaid  purchase 
money  from  his  vendor  to  the  claimant  under 
the  judgment.  Chinn  v.  Butte,  8  Dana.  Ky. . 
547:  Lodge  v.  Lxi»eley,  4  Simon,  70;  Whiticorth 
T.  Oaugaia.  8  Hare,  416;  8eoU  v.  Calem»n,  5 
Mon.,  TO.  The  case  reported  in  3d  Dana  was 
a  contest  Ijetween  two  purchasers — one  under 
an  executory  contract,  and  the  other  under  a 
judgment  against  the  vendor  while  a  part  of 
the  purchase  money  remained  urfpaid.  The 
holder  of  the  sheriff's  title  recovered  in  an  eject- 
ment :  and  the  questions  decided  arose  on  a  bill 
for  relief  filed  by  the  defendant  upon  his  elder 
equitable  title.  The  court  say,  that  "the  pur- 
chase of  the  entire  legal  title,  with  notice  of  an 
outstanding  equity,  arising  from  a  previous  sale 
of  the  land  by  the  same  vendor  to  a  stranger, 
does  not  per  se  transfer  to  the  purchaser  any 
right,  legal  or  equitable,  to  any  portion  of  the 
unpaid  consideration  remaining  due  to  the 
vendor  from  the  first  buyer;  and  if  there 
should  be  any  extraneous  ground  for  an  equi- 
table substitution,  if  should  be  asserted  and 
shown  by  the  purcha.ser  before  the  stranger 
holding  the  prior  equity  had  made  full  pay- ' 
ment  to  the  vendor.  If  there  be  such  an  equity, 
it  is  against  the  vendor,  and  not  against  the 
debtor;  and,  whether  it  exist  or  will  ever  be 
asserted,  the  debtor  cannot  be  presumed  to 
know." 

Without  attempting  to  reconcile  these  cases, 
or  to  discover  whether  that  is  possible,  it  is 
evident  that  the  present  case  does  not  fall  with- 
in the  limits  of  either  of  them.  The  right  of 
the  plaintiff  to  precedence  over  the  judgment 
creditor,  or  the  purchaser  under  his  execution, 

8S7 


Digitized  by 


Google 


65-84 


SUFBBHB  OOUBT  OF  THZ  URITItD  BtATIS. 


Dbc.  Tsui, 


doet)  not  depend  upon  the  exercise  of  the  ex- 
traordinary jurisdiction  of  '  the  Court  of 
Chancery,  and  is  not  confined  by  the  rules  un- 
der which  that  court  administers  that  jurisdic- 
tion. His  priority  is  a  legal  right,  reposing 
upon  the  legislative  authority.  Before  the 
judgment  creditor  had  established  his  debt, 
the  plaintiff  had  acquired  possession  of  the 
property,  and  had  paid  his  money  into  court. 
His  purchase  money  was  thus  paid.  If  the 
purchasers  from  the  sheriff  acquired  any  title 
to  that  money  by  their  purchase  of  the  land, 
it  is  evident  that  it  should  have  been  asserted 
by  a  direct  appeal  to  the  court,  and  nut  by  an 
adversary  proceeding  at  law  for  the  land.  If 
a  person  pendente  lite  takes  an  assignment  of 
the  interest  of  one  of  the  parties  to  the  suit, 
he  may,  if  he  pleases,  make  himself  a  party 
by  bill,  but  he  cannot  by  petition  pray  to  l>e 
admitted  as  a  party  defendant;  all  that  the 
court  will  do  is  to  make  an  order  that  the 
assignor  shall  not  take  the  property  out  of 
court  without  notice.  Dan'l  Ch.  Pr.,  829; 
WiswaU  V.  Samp»on,  14  How.  8.  C,  58. 

We  do  not  consider  that  the  act  of  Taylor 
in  consenting  to  a  decree,  or  the  act  of  the 
plaintiff  in  accepting  one,  is  evidence  of  any 
fraud,  or  of  a  conspiracy  against  the  defend- 
ants in  this  suit.  The  decree  was  a  conse- 
quence of  the  opinion  of  the  court  upon  the 
cause  as  presented  by  the  pleading,  on  the  mo- 
tion to  dissolve  the  injunction;  and  so  far  as 
the  equities  of  the  parlies  are  to  be  considered, 
the  decree  embodies  them. 

There  is  no  other  specification  of  fraud,  and 
the  general  charges  of  fraud,  unaccompanied 
by  a  statement  of  the  facts  constituting  the 
fraud,  have  no  effect  or  influence. 

We  are  of  (minion  that  there  is  no  error  in  the 
record,  and  the  judgment  of  the  Supreme  Court 
of  Minnesota  Territory  it  affirmed. 

Clted-aO  How.,  370,  463,  486. 


FRA-NK  DYNES,  Plff.  in  Error, 

t. 

JONAH  D.  HOOVER. 

(See  8.  C. »)  How.,  65-84.) 

Courtt  martial — Gongrett  can  provide  for  and 
regulate — where  Uberly  of  citizen  i»  rettrained 
in  proceedings  coram  non  judice,  false  im- 
prisonment  is  proper  action — officer  executing 
■process  of  court  without  jurisdictum,  is  tres- 
passer— eivU  courts  maygite  redress  for  illegal 
punishment  by  c«urts-martiai,  or  where  Ihey 
nave  no  jurisdiction — on  charge  of  desertion, 
courts-martial  may  convict  of  aitempt  to  de- 
sert— sentetuie  by,  to  penitentiary  of  District  of 
Columbia,  legal. 

Omffresa  has  the  power  to  provide  for  the  trial 
and  punishment  of  military  and  naval  ottenscs  in 
the  manner  practiced  by  civilized  nHtions. 

Where  an  inferior  court  has  Jurisdiction  over  the 
subject  matter,  but  is  bound  to  adopt  certain  rules 
in  the  proceedlngrs.  from  which  it  deviates,  where- 
by the  proceedinm  are  rendered  coram  non  judice, 
trespass  for  false  imprisonment  is  the  proper  rem- 


S(yiK.— Naval  Court— Jfarshaln.  JurisdteiUm  of, 
as  to  person*  and  offenses,  tunc  constituted,  Ac. 

See  note  to  Wilkes  v.  Diosman,  48  (J.  8.,  a  How.), 
88. 
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edy,  where  the  liberty  of  the  citizen  has  been  re- 
strained by  process  of  the  court,  or  by  the  e.xecu- 
tions  of  Its  Judgrment. 

An  offlcer,exeouting  the  process  of  a  court  wbicii 
has  acted  without  Jurisdiction  over  the  subject 
matter,  becomes  a  trespasser. 

Courts-martial  derive  their  jurisdiction  and  arr 
regulated  by  an  Act  of  Conirreas,  or  they  may  gei 
Jurisdiction  by  a  fair  deduction  from  thedtOaition 
of  the  crime  that  it  comprehends. 

If  a  oourt-martial  has  no  jurisdiction  over  the 
subject  matter  of  the  char^  it  has  been  convene<l 
to  try,  or  shall  Inflict  a  punishment  forbidden  b.v 
the  law,  though  Its  sentence  shall  be  approved  br 
the  officers  having  a  revisory  power  of  it,  civil 
courts  may,  in  an  actlbn  by  a  party  aggrieved  by 
it,  inquire  into  the  want  of  the  court's  jurisdiction, 
and  give  redress. 

Argued  Jan.  8,  1858.         Decided  Feb.  1.  185S. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  Columbia. 

This  was  an  action  of  trespass  and  false  im- 
prisonment, instituted  by  the  plaintiff,  Frank 
Dynes,  late  a  seaman  in  the  United  States 
Navy,  against  the  defendant,  John  D.  Hi>over, 
for  imprisoning  him  and  causing  him  to  be  im- 
prisoned in  the  Penitentiary  for  the  District  of 
Columbia.  The  defendant  pleaded  that  the 
imprisonment  was  by  the  authority  of  a  sen- 
tence of  a  naval  general  court-martial,  convened 
under  the  Act  of  Congress  of  April  23,  1800. 
and  that  the  defendant,  as  Marshal  of  the 
United  States  for  the  District  of  Columbia, was 
directed  by  the  President,  in  a  letter,  to  commit 
the  said  plaintiff  to  the  Penitentiary  in  the  Dis- 
trict of  Columbia,  in  accordance  with  the  sen- 
tence of  the  said  naval  general  court-martial, 
which  direction  the  defendant,  as  Marshal 
aforesaid,  executed  and  obeyed. 

The  defendant  also  alleged  that  the  said  sen- 
tence was  absolute  and  final,  and  that  the  Circuit 
Court  of  the  District  of  Columbia  had  no  juris- 
diction in  the  case. 

The  plaintiff  demurred  to  the  plea,  on  tltis 
ground  that  the  court-martial  had  no  jurisdic- 
tion or  authority  to  pass  such  a  sentence;  that 
the  sentence  was  illegal  and  void;  and  be- 
cause the  President  had  no  jurisdiction  or  au- 
thoritT  to  write  such  letter  as  that  pleaded: 
and  that  the  letter  and  the  directions  therein 
contained  were  unconstutional,  illegal  and 
void. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Messrs.  J.  M.  Carlisle,  Oeorge  E.  Bad- 
^r  and  Charlea  Lee  Jones,  for  plaintiff 
in  error. 

A  court-martial  having  no  jurisdiction  but 
one  limited  and  defined,  both  in  respect  of 
persons  and  offenses,  can  take  no  cognizance 
of  any  impropriety  but  such  as  is  prohibited 
and  punished  br  positive  law. 

There  must  be  a  certainty  of  the  offense 
committed.  It  must  be  set  out  in  sucli  terms 
as  bring  it  unequivocally  and  clearly  within  the 
law  or  statute  by  which  it  is  made  punishable. 
In  some  instances,  even  words  synonymous 
with  those  of  the  article  prohibiting  the  olfeDse. 
do  not  suffice;  but  the  very  words  of  the  whole 
fact  must  be  set  forth  with  certainty  in  the 
s(>ecifications.  All  the  circubstances  of  the 
time,  place  and  manner  of  the  act  charged, 
must  be  minutely  described.  If  disrespectful, 
contemptuous  or  mutinous  words  be  imputed 
to  him,  the  very  words  must  be  specified.  A 
court-martial  more  resembles  a  tribunal  of  tbe 
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civil  law,  Mince  ttie  raenibers  unite  in  tlinir 
own  persons  llic  cliaracter,  botli  of  judge  and 
juror, 

Tytler,  ch.  5,  sec.  t,  pp.  206,  218;  3  McA.r- 
tbur,  cb.  1,  sees.  8,  6-l»:  Hoiigb,  p.  32; 
Macomb,  sees.  8t-39,  p.  25:  De  Hart,  pp. 
287,  292;  Hicliman,  p.  168;  8  Greenl.  Ev.,  p. 
472. 

The  rationale  of  the  rule  is  the  »ame  in  all 
cnurtti;  which  is,  that  the  prisoner,  bein^  thus 
minuielv  informed  under  what  law  and  for 
what  odense  and  of  what  facts  he  is  accused, 
may  duly  prepare  himself  for  his  trial.  In  the 
same  spirit  it  is  required  that  he  be  furnished 
with  a  copy  of  the  char^  and  vpecitications, 
and  the  names  and  descnptione  of  the  witnesses 
for  the  prosierutipn,  in  due  time  before  his 
trial.  The  object  of  this  rule  is,  not  only  that 
he  may  be  prepareil  to  meet  the  matter  of  the 
charge,  but  to  canvass,  and  if  necessary  im- 
peach, the  competency  or  the  credit  of  the  wit- 
ncsscss.  The  charges,  after  a  copy  of  them  has 
been  thus  served  upon  the  prisoner,  are  un- 
alterable except  under  very  peculiar  and  ex- 
traordinary circumstances. 

Adye,  pp.  127,  128;  Tvtler,  217,  244,  258;  1 
McArthur,  pp.  281,  283;  Macomb,  sec.  86  p.  26; 
De  Hart,  p.  102. 

Now  as  to  the  procedure  of  the  court-mar- 
tial, whose  judgment  and  sentence  are  now  in 
question. 

For  the  plaintiff  we  contend — 

That  the  judgment  and  sentence  of  the 
court-martial  was  an  absolute  nullity,  and 
affords  no  sort  of  a  justiflcalion  to  anyone  exe- 
cutiug  process  under  it. 

The  following  well  settled  principles  of  law 
can  not  be  controverted:  "That  when  a  court 
has  jurisdiction,  it  has  a  right  to  decide  every 
question  before  it,  and  if  its  decision  is  merely 
erroneous  and  not  irregular  and  void,  il  is 
binding  on  every  other  court  until  reversed. 
But  if  the  subject  matter  is  not  within  its 
jurisdiction,  or  where  it  appears  from  the  con- 
viction itself  that  they  may  have  been  guilty 
of  an  excess,  or  have  decided  on  matters  be- 
yond and  not  within  their  jurisdiction,  all  is 
void,  and  their  judgments  or  sentences  are  re- 
garded in  law  as  nullities.  They  constitute  no 
jusiilication :  and  all  persons  concerned  in  exe- 
cuting such  judgments  or  sentences,  are  tres- 
passers, and  liublc  to  an  action  thereon. 

1  Pet.  840;  2  Pet.,  169;  Orifilh  v.  Frazier. 
8  Cranch,  9;  14  How.,  144;  Wieke*  v.  Caulk,  5 
Harr.  &  J.,  43;  Bigehw  v.  Steamt,  19  Johns., 
89;  Cote  of  T/ie  Mar»haX»ea,  10.  Co.,  76;  Terry 
v.  HuHtington,  Hardres,  480;  Shtrgaidy.  Hott- 
weay,  2  Sir.,  1002:  IM  v.  BaUman,  1  Sir., 
710;  Perkiiu  v.  Proctor,  2  Wils..  382;  Dr. 
Bouehier's  cosh:,  cited  3  Wils..  385;  Martin  y. 
Mar»haU,  oitcd  2  Wils.,  386;  Partorm  v.  Uoyd, 
3  Wils.,  341;  MMer  v.  Scare,  2  W.  Bl..  1145; 
Oreppt  V.  Durdert,  Cow  p.,  640;  Oroomev.  For- 
Tetter,  5  M.  &  8.,  314:  Wartu  v.  Varley,  6  T. 
R.,  443:  Brouin  v.  Oompton,  8  T.  R.,  424; 
Aforaviav.  Sloper,  WiWes,  30:  Peaeoek  v.  Bell, 
1  Saund.,  74;  8  T.  R..  178;  2  W.  Bl..  1035; 
The  Kingv.  Bagger,  1  Dowl.  &  R.,  460;  3 
Camp.,  888;  Dosic^  v.  Impey.  1  B.  &  C.  169. 

A  court-martial  is  one  of  those  inferior 
courts  of  limited  jurisdiction  whose  judgments 
may  be  questioned  collaterally.  It  is  an  infe- 
rior court,  in  the  most  technical  common  law 
See  20  How. 


seiwe  of  those  words.  The  law  will  intend 
nothing  in  its  favor.  The  decision  of  such  a 
tribunal  in  a  ca.se  without  its  jurisdiction,  can- 
not protect  the  officer  who  executes  it.  The 
court  and  the  otBcer  are  all  trespa.sser*. 

Wi»e  v.  Wither).  8  Cranch.  337:  Jix  parte 
Watldim.  3  Pet..  i!08;  MUU  v.  H.irtin,  19 
.Tohns.,  82;  SmUh  v.  Sluiw,  12  Johns..  267; 
Brookt  V.  Adam»,  11  Pick.,  442;  Diiffield  v. 
amith.  8  Scrg.  &  R.  599;  3  Greenl.  Ev.,  sea 
470;  Warden  v.  Bailey.  4  Taunt.,  67:  Frye  v. 
Ogle,  1  McArthur,  App.,  No..  24,  and  Hick- 
man, App.,  No.  17:  Moore  v.  Biutnrd.  2  Mc- 
Arthur.  194-200:  1  McArthur,  chap.  10,  sec. 
9.  pp.  264,  372;  Hannafordv.  ZTwren,  2  Carr.  & 
P.,  148;  Wharton's  Am.  Law  of  Homicide,  52. 

Two  essential  vices  appear  on  the  face  of  the 
proceedings  of  the  court-martial  in  question, 
either  of  which  would  alone  render  their  pro- 
ceedings irregular  and  void. 

1.  The  finding  was  in  a  cause  coram  nonju- 
dice,  it  being  for  an  offense  of  which  the  plaint- 
iff was  never  charged,  and  of  which  the  court 
bad  no  cognizance. 

2.  The  subject  matter  of  the  sentence,  the 
punishment  inflicted,  was  not  within  their 
jurisdiction,  and  is  a  punishment  which  they 
had  no  authority  of  law  to  inflict.  See  Hick- 
man, 149,  153.  and  McArthur.  158. 

Ist.  The  court-martial  was  brought  into  ex- 
istence by  the  order  or  precept  of  the  Secretary 
of  the  Navy.  The  plaintiff  "  legally  brought 
before  it"  for  the  trial  of  his  guilt  or  innocence 
of  the  following  "charge  and  specification  of  a 
charge  preferred  by  the  Secietary  of  the 
Navy,"  and  to  no  other  legal  intent  or  p^rpo8c 
whatsoever. 

"  (Jharge — Deter tiort. 

SPECIFICATION. 

In  this,  that  on  or  about  the  12th  day  of  Sep- 
tember, in  the  year  1854.  the  said  Fiank  Dynes 
deserted  from  the  United  Stales  ship  Independ- 
ence, at  New  York. 

J.  C.  Dohbin, 
Secretary  of  the  Navy." 

Of  this  charge,  and  of  this  charge  only,  bad 
the  court  martial  jurisdiction  to  try  him  (see  2 
McArthur,  221).  and  their  decision  as  to  his 
guilt  or  innocence  upon  this  charge,  would  be 
as  absolute  and  final  as  would  be  the  decision 
of  any  other  court  on  matters  within  their  ju- 
risdiction. 

But  the  court-martial  acquitted  him  of  the 
only  charge  legally  brought  before  them,  the 
only  subject  matter  whereof  they  bad  cogni- 
zance, but  found  him  guilty  of  another  offense 
of  which  they  had  no  sort  of  jurisdiction;  an 
offense  as  yet  unknown  to  the  law — not  enu- 
merated in  the  naval  articles  as  one  of  the 
crimes  within  the  cognizance  of  a  court-mar- 
tial. 

The  finding  of  the  court  was  as  follows: 

"The  court  do  find  the  accused, Frank  Dynes, 
seaman  of  the  United  States  Navy,  as  follows: 
Of  the  specification  of  the  charge,  guilty  of 
attempting  to  desert;  of  the  charge,  not  guilty 
of  deserting,  but  guilty  of  attempting  to  de- 
sert." 

This  finding  is  in  direct  violation  of  the  oath 
which,  by  the  36th  article  of  the  Act  of  Con- 
gress for  the  government  of  the  Navy,  each 
member  of  the  court  is  required  to  take  "before 

889 


Digitized  by 


Google 


65-84 


Sdpbkms  Coubt  op  thb  Uhited  Statrs. 


Dbc.  Term, 


proceeding  to  trial,"  that  lie  "  will  truly  try 
without  prejudice  or  partiality  the  case-  now 
depending;"  and  of  the  88th  article,  which  de- 
clares that  all  charges  on  which  an  application 
for  a  general  court-martial  is  founded,  shall  he 
exhibited  in  writing  to  the  proper  officer,  nor 
shall  any  other  charge  or  charges  than  those  so 
exhibited  be  urged  against  the  person  to  be  tried 
before  the  court,  unless  under  the  circum- 
stances there  enumerated,  "  in  which  case  rea- 
sonable time  shall  be  given  to  the  person  to  be 
tried,  to  make  his  defense  against  such  new 
charge." 

See  Macomb  on  Courts-Martial,  sees.  85  and 
36,  p.  26;  De  Hart,  p.  102;  Tyller,  217. 

It  is  true  that  at  common  law  the  jury  may 
frequently  find  the  prisoner  guilty  of  a  minor 
offense  included  in  the  charge,  or  of  a  part  of 
the  offense  therein  specified;  as  on  an  indict- 
ment for  petit  treason  he  may  be  found  guilty 
of  murder  or  of  manslaughter,  for  both  these 
offenses  are  included  in  the  charge,  as  is  also 
the  offense  of  manslaughter  in  the  charge  of 
murder;  and  under  an  indictment  charging  an 
assault  with  intent  to  murder,  the  party  may  be 
convicted  of  a  simple  assault  only;  or  under  an 
indictment  charging  an  assault  with  intent  to 
abuse  and  carnally  know,  the  defendant  may 
be  convicted  of  an  assault  with  intent  to  abuse 
simply. 

1  Chit.  Cr.  Law,  250-261. 

But  on  an  indictment  for  felony  he  cannot  be 
convicted  of  amisdemeanor, because  the  offenses 
are  distinct  in  their  nature  and  of  a  distinct  le- 
gal character. 

Nor  can  a  party  be  convicted  on  an  indict- 
ment for  a  specific  offense  of  an  attempt  to 
commit  that  offense.  Thus,  on  an  indictment 
for  burglariously  breaking  and  entering  a  dwell- 
ing house  and  stealing  the  goods  mentioned, 
the  party  may  be  acquitted  of  the  burglary  and 
convicted  of  the  larceny,  it  l)eing  included  in 
the  charge;  but  he  cannot  be  acquitted  of  the 
burglary  and  stealing  and  convicted  of  a  bur- 
glary with  intent  to  steal  or  to  commit  any  other 
felony,  for  they  are  distinct  offenses. 

8ee  Vandereomb  and  Abbott's  case,  2  Leach. 
C.  L..  838-833;  1  Russell  on  Crimes,  831 ;  Com. 
V.  Robj/,  12  Pick.,  505-6-7. 

8o,  on  an  indictment  for  murder,  he  cannot 
be  acquitted  of  the  murder  and  convicted  of  an 
assault  with  intent  to  murder.  He  is  before  the 
court  charged  with  a  specific  offense,  and  is 
prepared  only  to  defend  himself  against  that 
charge  and  the  matter  therein  specified ;  he  may 
entirely  rely  upon  the  evidence  of  the  very  man 
'  of  whose  murder  he  is  charged,  to  prove  that 
no  homicide  has  been  committed. 

Courtsnmrtial,  following  these  principles  of 
the  common  law,  may  also  find  a  party  guilty 
of  a  minor  offense  included  in  the  charge.  Aa 
on  a  charge  of  desertion,  they  may  acquit  of 
that  charge  and  find  the  party  guilty  of  "  ab- 
sence without  leave,"  for  this  offense  is  of  a 
like  nature,  and  all  its  ingredients  are  included 
in  the  charge,  for  absence  is  the  principal  ques- 
tion in  issue. 

Tytler.  821,  322,  828. 

But  attempting  to  desert  is  altogether  a  dis- 
tinct offense,  depending  upon  different  facts 
and  circumstances,  of  which  the  party  has  had 
no  notice. 

Besides,  "  absence  without  leave  "  is  by  the 
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British  Mutiny  Act,  and  the  2l8t  article  of  the 
Act  of  Congress  for  the  government  of  the 
army  (April  10,  1806,  2  Stat,  at  L.,  862)madea 
military  offense  within  the  cognizance  of  an 
army  court-martial. 

Biit  "attempting  to  desert"  is  not  enumerated 
by  the  articles  for  the  government  of  the  navy, 
as  an  offense  within  the  cognizance  of  a  naval 
court-martial.  A  naval  court-martial  derives 
its  sole  being  from,  and  is  the  mere  creature  of 
the  Act  of  Congress,  and  has  no  jurisdiction  of 
any  other  offenses  than  such  as  are  therein  enu- 
merated AS  within  their  cognizance.  "  When  a 
new  court  is  erected,  it  can  have  no  other  ju- 
risdiction than  that  which  is  expressly  confer- 
red, for  a  new  court  cannot  prescribe. 

4  Inst.,  200. 

But  it  may  be  contended  that  the  32d  article 
covers  this  offense,  which  article  is  in  these 
words:  "All  crimes  committed  by  persons  be- 
longing to  the  navy,  wliich  are  not  specified  in 
the  foregoing  articles,  shall  be  punished  accord- 
ing to  the  laws  and  customs  at  sea."  However 
this  may  be,  the  offense  at  any  rate  should  have 
been  legally  brought  before  the  court  by  a 
charge  and  specification ;  as  it  is,  the  cause  was 
coram  nonjudice,  and  their  judgment  and  sen- 
tence is  not  voidable,  but  absolutely  void. 

"A  court  can  give  no  judgment  in  a  thing  not 
depending,  or  that  does  not  come  in  a  judicial 
way  before  the  court. 

2  Salk.,  511;  BurcUtt  v.  Abbott,  14  East,  1; 
Skin.,  522,  524;  Beaurain  v.  SeoU,  3  Camp., 
388:  1  Bl.  Com.,  101. 

2.  The  sentence  of  the  naval  court-martial, 
sentencing  the  plaintiff  to  imprisonment  at  hard 
labor  in  the  penitentiary  of  the  District  of  Co- 
lumbia, is  not  only  without  color  of  authority, 
but  in  positive  opposition  to  the  very  terms  in 
which  the  purpc^es  and  ends  to  which,  exclu- 
sively, that  institution  is  dedicated. 

The  Act  of  Congress,  March  3,  1829,  sec.  1, 
(4  Stat,  at  L.,  p.  865),  enacts  "  that  the  Peni- 
tentiary erected  in  the  City  of  Washington,  in 
pursuance  of  an  Act  to  provide  for  erecting  a 
Penitentiary  in  the  District  of  Columbia  and 
for  other  purposes,  passed  May  20,  1826,  shall 
be  designated  and  known  as  the  Penitentiary 
for  the  District  of  Columbia,  and  shall  be  ex- 
clusively appropriated  to  the  confining  such 
persons  as  may  be  convicted  of  offenses  which 
are  now,  antj  may  hereafter  be,  punishable 
with  imprisonment  and  labor  under  the  laws  of 
the  United  States,  of  the  District  of  Columbia." 
The  Act  of  March  2.  1881  (4  Stat,  at  L.,  p.  448), 
enumerates  the  crimes  and  offenses  that  maybe 
punished  with  imprisonment  and  labor,  and 
sec.  15  enacts  that  "  every  other  felony,  mis- 
demeanor, or  other  offense  not  provided  for  by 
this  Act,  may  and  shall  be  punished  as  hereto- 
fore." 

Messrs.  C.  Caahing,  Atty-Ocn.,  and  R. 
H.  Gillet,  for  defendant  in  error: 

First.  The  naval  court  martial  has  jurisdic- 
tion of  the  offense  of  which  the  plaintiff  was 
convicted. 

Among  the  powers  conferred  upon  Congress 
by  the  8th  section  of  the  first  article,  are  the 
following: 

'•  To  provide  and  maintain  a  navy. 

"To  make  rules  for  the  government  and 
regulation  of  the  land  and  naval  forces." 

The  8th  amendment,  which  requires  a  nres- 
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cutmeut  of  a  grand  jury  in  cases  of  capital  or 
otherwise  infamous  crime,  expressly  excepts 
from  its  operation  "  cases  arising  in  the  land  or 
naval  forces." 

These  provisions  show  that  Congress  has  the 
power  to  provide  for  the  trial  and  punishment 
of  military  and  naval  offenses  in  the  manner 
then  and  now  practiced  by  civilized  nations. 

In  the  exercise  of  the  powers  thus  conferred 
upon  the  Legislative  Department,  the  Act  of 
April  28.  1820  (2  U.  8.  L.,  p.  45),  was  passed. 

The  17th  article  of  said  Act  provides,  "And 
if  any  person  in  the  navy  shall  desert  or  entice 
others  to  desert,  he  shall  suffer  death,  or  such 
other  punishment  as  a  court- martial  shall  ad- 


i^'rZ 


The  32d  provides,  "All  crimes  committed  by 
persons  belonging  to  the  navy  which  are  not 
specified  in  the  foregoing  articles,  shall  Le  pun- 
ished according  to  the  laws  and  customs  in  such 
cases  at  sea." 

Congress  specified  a  limited  number  of  of- 
fenses, and  among  them  desertion ;  and  then  in 
the  32d  article,  made  provision  for  all  possible 
cases  which  could  occur  in  the  naval  service. 

Among  the  offenses  which  may  be  commit- 
ted, is  the  attempt  to  desert.  Desertion  is 
where  a  person,  bound  by  his  enlistment  to  re- 
main in  service,  in  violation  of  his  duty  escapes 
from  the  control  of  those  in  command.  An 
attempt  to  desert  is  where  the  motive  to  desert 
is  conceived  aud  an  effort  made  to  carry  it  into 
effect,  but  which  is  not  fully  accomplished, 
owing  to  the  want  of  success,  or  to  a  change  of 
purpcwe.  Such  an  offense  deserves  punish- 
ment in  a  degree  but  little  below  successful  de- 
sertion. It  is  clearly  one  of  the  unspecified 
offenses  provided  for  in  the  32d  article. 

The  SSth  article  provides  for  the  appointment 
of  courts- martial.  These  courts  are  created  for 
the  purpose  of  trying  all  cases  arising  in  the 
naval  service. 

The  38th  article  provides  that  charges  shall 
be  made  in  writing,  which  was  done  in  this 
case.  It  appears  by  the  record  that  Dynes  ap- 
peared and  pleaded  to  the  charge. 

It  is  a  well  settled  rule,  that  where  a  person 
is  charged  with  a  high  offense,  he  may  be  con- 
victed of  a  lower  one  of  the  same  class. 

In  The  People  v.  Jackxm,  8  Hill,  92,  Cowen, 
J.,  in  delivering  the  opinion  of  the  Supreme 
Court,  said: 

"  The  case  is  in  principle  like  a  conviction 
of  manslaughter  under  an  indictment  for  mur- 
der; or  of  simple  larceny,  under  an  indictment 
for  burglary  or  robbery.  The  indictment 
charges  facts  enough,  and  more  than  enough,  to 
make  out  a  misdemeanor;  and  the  prosecution 
in  such  case  is  never  holden  to  fail,  merely  be- 
cause all  the  alleged  circumstances  are  not 
proved,  if  such  as  are  proved,  make  out  a 
crime,  though  of  an  inferior  degree. 

In  The  PeopU  v.  White,  22  Wend.,  167,  176, 
the  Supreme  Court  of  New  York  laid  down 
the  same  rule. 

Roscoe,  in  his  work  on  Criminal  Evidence 
(p.  99),  cites  numerous  cases  to  prove  that  this 
rule  is  correct  and  sound. 

The  same  principles  are  laid  down  in  Phill. 
Ev.,  p.  208. 

In  Chit.  Cr.  Law,  Vol.  1,  250,  251.  the  same 
rule  is  stated  and  many  cases  cited  to  prove  it 
correct. 
See  20  How. 


These  rules  are  equally  applicable  to  court- 
martial  cases. 

Writers  on  courtsmirtial  lay  down  similar 
rules. 

O'Brien  says:  "  When  the  offense  named  in 
the  charge  admits  of  less  degrees  of  criminali- 
ty, the  court  may  find  the  specification  to 
amount  to  only  one  of  these  lesser  degrees  of 
the  same  crime."    p.  265. 

De  Hart  says:  "  A  court-martial  therefore 
may,  in  some  instances,  find  a  prisoner  guilty 
of  the  offense  in  a  less  degree  than  that  stated. 
For  example,  a  prisoner  charged  with  desertion 
may  be  acquitted  of  the  charge  and  found  guil- 
ty of  absence  without  leave.  So  in  all  such  or 
similar  findings  of  a  court-martial,  must  there 
exist  a  kindred  nature  between  the  offenses, 
as  it  would  clearly  be  a  violation  of  justice  to 
find  s  prisoner  guilty  of  a  crime  differing  in 
kind,  and  therefore  not  depending  upon  degree 
of  culpability,  from  that  with  which  he  stands 
charged."    pp.  184,  185. 

Simmons  says:  "  It  is  scarcely  necessary  to 
remark  that  the  punishments  peculiar  to  deser- 
tion cannot  be  awarded  on  conviction  of  ab- 
sence without  leave,  however  aggravated;  and 
that  an  offender,  charged  with  desertion,  may 
be  found  guilty  of  the  minor  crime  of  absence 
without  leave,  and  receive  judgment  accord- 
ingly."   pp.  888,  889. 

The  great  object  in  view  in  courts  martial  is 
to  secure  justice  in  the  simplest  manner  possi- 
ble. De  Hart  says  (p.  146):  "  The  same 
technical  nicety  which  courts  of  civil  jurisdic- 
tion observe  in  criminal  cases,  is  not  desirable 
or  necessary  in  the  proceedings  of  a  court-mar- 
tial; and  exceptions  made  to  form  or  matter, 
are  only  admitted  by  them  when  such  appear 
essential  to  abstract  justice." 

The  .authorities  above  cited  show,  that  on  a 
char^  for  a  higher  offense,  the  accused  could 
be  tried  and  convicted  of  a  less  one  of  the  same 
generic  character.  It  follows  that  the  court 
had  ample  jurisdiction  to  try  and  determine  it. 
Having  the  authority  to  try  the  plaintiff,  the 
decision  upon  bis  guilt  is  conclusive  upon  him, 
and  is  not  the  subject  of  review  in  this  court; 
though  if  it  were,  its  correctness  would  not  be 
questioned  after  reading  the  evidence. 

Second.  As  the  court  had  jurisdiction,  no 
errors  committed  in  its  exercise  can  be  review- 
ed or  corrected  by  this  court. 

The  decisions  of  courts-martial  are  as  con- 
clusive as  those  of  any  other  tribunal.  Their 
jurisdiction  is  general  over  a  class,  and  is  ex- 
clusive as  to  all  naval  offenses.  Whether  they 
exercise  it  wisely  or  erroneously  while  they 
keep  within  such  jurisdiction,  is  not  the  sub- 
ject of  review  by  other  courts.  The  matter 
becomes  re*  judicata. 

The  plaintiff  insists  that  the  court  exceeded 
its  jurisdiction  in  requiring  hira  to  be  impris- 
oned for  six  months  at  hard  labor,  in  the  Peni- 
tentiary of  the  District  of  Columbia.  The  32d 
article  of  the  Act  of  1800  is  referred  to  as  proof 
of  this     It  is  in  these  words: 

"  Ail  crimes  committed  by  persons  belong- 
ing to  the  navy,  which  are  not  specified  in  the 
foregoing  articles,  shall  be  punished  accord- 
ing to  the  laws  and  customs  in  such  cases  at 
sea."' 

It  is  contended  by  the  plaintiff  that  the  pun- 
ishment adjudged  is  not  according  to  the  laws 
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and  cuAtoms  in  such  cases  at  sea.    But  this 
does  not  appear. 

If  it  is  a  question  of  law,  it  was  clearly  one 
for  the  court  martial  sitting  to  determine,  and 
their  decision  is  final,  and  not  reviewable  here. 

If  it  were  a  question  of  fact,  it  was  equally 
tlie  duty  of  the  court-martial  to  consider  and 
determine  it  upon  the  evidence  before  them ; 
and  that  determination  is  equally  conclusive 
as  if  it  were  a  question  of  law. 

It  is  clear,, that  the  question  of  punishments 
authorized  by  the  laws  and  customs  of  sea,  is 
one  purely  of  fact.  Such  customs  and  laws 
are  not  written  in  books,  but  exist  as  matters 
of  fact  resting  in  tradition  and  practice.  This 
court  cannot'  know  them  as  a  matter  of  law, 
and  certainly  not  as  a  matter  of  fact.  There 
are  some  thirty  crimes  specified  in  the  Statute, 
where  the  punishment  is  within  the  discretion 
of  the  court-martial.  This  may  be  by  l>eing 
shut  up  in  the  hold,  or  confined  on  the  deck  of 
a  ship,  or  confluement  at  such  place,  at  sea  or 
on  land,  as  the  court  think  proper.  The  sen- 
tence may  include  hard  labor  or  not,  at  the 
discretion  of  the  court. 

The  verv  points  now  in  dispute  were  legiti- 
mately before  the  court-martial  for  its  deter- 
mination. The  accused  could  be  heard  on  all 
questions  of  law  and  fact.  He  gave  such  evi- 
dence as  to  both  as  he  saw  dt.  The  court 
considered  the  case  as  presented,  and  disposed 
of  these  same  questions  as  a  part  of  its  duty, 
and  thus  they  became  finally  and  conclusively 
settled:  and  the  proceeding  having  been  ap 
proved  by  the  Secretary,  ttiis  court  is  bound  to 
consider  them  rightrully  settled.  But  if  it 
should  not,  still  the  adjudication  is  binding 
upon  it.  This  view  of  the  case  is  sustained  by 
the  highest  authority. 

In  Martin  v.  Mott,  12  Wheat.,  19,  29,  80, 
this  court  licid  that,  "  the  authority  to  decide 
whether  the  exigencies  contemplated  in  the 
Constitution  of  the  United  States  and  the  Act 
of  Congress  of  1795.  in  which  the  President 
has  authority  to  call  forth  the  militia  to  '  exe- 
cute the  law's  of  the  Union,  suppress  insurrec- 
tions and  repel  invasions,' have  arisen,  is  ex- 
clusively vested  in  the  President,  and  his  de- 
cision is  conclusive  upon  all  other  persons." 

In  Watkim'  case,  3  Pet.,  198,  p.  202,  the 
question  of  the  effect  of  a  judgment  was  fully 
considered  in  this  court.  In  delivering  the 
opinion.  Story,  J.,  said: 

"  A  judgment  in  its  nature  concludes  the 
subject  on  which  it  is  rendered,  and  pronounces 
the  law  of  the  case.  The  judgment  of  a  court 
of  record,  whose  judgment  is  final,  is  as  con- 
clusive on  all  the  world  as  the  judgment  of  this 
court  would  be.  It  is  as  conclusive  on  this 
court  as  it  is  on  other  courts.  It  puts  an  end 
to  inquiry  concerning  the  fact, by  deciding  it." 

In  WileM  V.  Jackson,  18  Pet.,  498,  511,  this 
court,  speaking  of  the  conclusiveness  of  judg- 
ments, said: 

"  This  proposition  is  true  in  relation  to  every 
tribunal  acting  judicially,  whilst  acting  within 
the  sphere  of  their  jurisdiction,  where  no 
appellate  tribunal  is  created:  and  even  when 
there  is  such  an  appellate  power,  the  judgment 
is  conclusive  when  it  only  comes  col  laterally  in 
question,  so  long  as  it  is  unreversed." 

In  ElUott  V.  Pier»a,  1  Pet.,  828,  840,  this 
court  held :  ' '  Where  a  court  has  jurisdiction, 
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it  has  a  right  to  decide  every  question  wliiih 
occurs  in  the  cause:  and  whether  its  decibion  be 
correct  or  otherwise,  its  judgment,  until  re- 
versed, is  regarded  as  binding  on  every  other 
court. " 

8.  The  plaintiff  could  be  lawfully  impris- 
oned in  the  Penitentiary  of  the  District  of 
Columbia. 

Conceding  that  the  court  could  lawfully  ad- 
judge the  plaintiff  to  be  imprisoned,  he  contends 
that  it  could  not  lawfully  direct  his  imprison- 
ment at  bard  lalx)r  in  the  Penitentiary  in  tlie 
District  of  Columbia. 

There  is  no  evidence,  as  a  matter  of  factor  of 
of  law,  that  be  could  not  be  ordered  into  prison 
or  to  submit  to  hard  labor  on  arriving  there. 
For  aught  this  court  can  judicially  know,  both 
were  fully  authorized  by  the  laws  and  customs 
of  the  sea.  In  this  case,  if  the  determination 
of  the  court-martial  was  wrong  upon  any  point, 
it  is  for  the  plaintiff  to  show  it,  because  it  is 
a  universal  rule  to  presume  that  all  official  per- 
sonages perform  their  duties,  until  the  contrary 
is  proved. 

4.  The  President  could  lawfully  direct  the 
Marshal  to  assist  in  the  execution  of  the  sen- 
tence of  the  court  martial. 

In  the  present  case,  no  officer  was  desig- 
nated to  execute  the  judgment  of  the  court. 
No  law  had  provided  an  agent  to  do  so;  but 
the  Constitution  had  devolved  a  general  duty 
upon  the  President,  which  included  it. 

5.  The  mandate  upon  which  the  Marshal 
acted,  showing  upon  its  face  a  trial,  conviction, 
and  sentence  of  the  plaintiff  for  an  offense 
within  the  jurisdiction  of  the  court-martial 
protects  said  Marshal  while  actinir  under  its 
directions.  The  President's  mandate  was  as 
full  as  the  usual  writ  of  execution  upon  a  civil 
judgment.  On  its  face  there  was  no  defect. 
The  Marshal  was  not  bound  to  go  behind  the 
writ,  and  ascertain  whether  tlie  court  had  pep- 
formed  its  duty  and  rendered  the  proper  judg- 
ment. He  was  only  concerned  in  ascertaining 
that  the  court  had  jurisdiction,  under  the  stat- 
ute of  naval  offenses,  and  that  the  writ  showed 
a  conviction  and  sentt-nce. 

Saeaeool  v.  Boaghton,  5  Wend.,  170;  Jfo- 
OuiiUy  V.  Herriek,  6  Wend.,  240;  Lem*  v. 
Palmer.  6  Wend.,  368;  Ea»U>n  v.  Calendar.  11 
Wend.,  90;  Butler  y.  Potter,  17  Johns..  145. 

So  in  Massachusetts,  it  Is  the  received  law 
that  an  officer  is  bound  only  to  see  that  the 
process  which  he  is  called  upon  to  execute  is 
m  regular  form,  and  issued  from  a  court  hav- 
ingjurisdiction  of  the  subject. 

Wilmarth  v.  Burt,  7  Met.,  267;  Dcmahoe  v. 
Sheti,  8  Met.,  326.  And  such  is  the  common 
law  in  Great  Britain. 

Cameron  v.  Lightfoot,  2  W.  Bl,  1190;  Bdk.  v. 
Broadbent,  8  T.  R.,  188;  TarUon  v.  Fuher,  2 
Doug.,  671;  see,  also,  WiUiam*  v.  Stewart,  12 
Sm.  &  Mar.,  533;  Cody  v.  Quinn,  6  Ired..  191. 

Mr.  JutUee  Wayne  delivered  the  opinion  of 
the  court: 

The  plaintiff  brought  an  action  for  assault 
and  battery  and  false  imprisonment,  charaing 
that  the  defendant  imprisoned  him  in  the  Peni- 
tentiary of  the  District  of  Columbia.  The  de- 
fendant pledded  the  general  issue,  and  several 
special  pleas,  in  whicti  he  denied  the  force  and 
injury,  and  set  up,  that  he,  as  Marshal  of  the 
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District  of  Columbia,  imprisoned  the  plaintiff 
by  virtue  of  tlie  authority  of  ihe  President  of 
the  United  States,  in  the  execution  of  a  sentence 
of  a  naval  court-martial,  convened  under  an 
Act  of  Congress  of  the  23d  of  April,  1800; 
which  sentence  was  approved  by  the  Secretary 
of  the  Navy,  which  was  final  and  absolute, 
and  denying  the  jurisdiction  of  the  court.  The 
plaintiff  filed  a  retraxit,  admitting;  that  there 
was  no  battery,  other  than  the  imprisonment  in 
pursuance  of  the  sentence  of  the  court-martial. 
The  charge  by  the  Secretary  of  the  Navy 
was  desertion,  with  this  specification:  "that 
on  or  about  the  twelfth  day  of  September,  in 
the  Tear  of  our  Lord  one  thousand  eight  hun- 
dredand  flftv-four,  Frank  Dynes  deserted  from 
the  United  States  ship  Independence,  at  New 
York."  He  pleaded  not  guilty.  After  hearing 
the  evidence,  the  court  declared:  "  We  do  find 
the  accused,  Frank  Dynes,  seaman  of  the 
United  Stales  Navy,  as  follows:  Of  the  speci- 
fication of  the  charge,  guilty  of  attempting  to 
desert;  of  the  charge,  not  guilty  of  deserting, 
but  guilty  of  attempting  to  desert;  and  the 
court  do  thereupon  sentence  the  said  Frank 
Dynes,  a  seaman  of  Ihe  United  States  Navr, 
to  he  confined  in  the  Penitentiary  of  the  Dis- 
trict of  Columbia,  at  hard  labor,  without  pay, 
fur  the  term  of  six  months  from  the  date  of  the 
approval  of  this  sentence,  and  not  to  be  again 
enlisted  in  the  naval  service."  This  conviction 
and  sentence  was  approved  by  the  Secretary  of 
the  Navy,  on  the  26th  of  September,  1854. 
The  prisoner  was  then  brought  from  New  York 
to  Washington,  in  custody ;  and  the  President, 
reciting  the  trial  and  sentence,  made  the  fol- 
lowing order  upon  the  defendant,  the  Marshal, 
in  relation  to  carrying  the  judgment  of  the 
court  into  execution.  "The  prisoners  above 
named  (the  plaintiff,  Dynes,  being  one,  among 
others),  having  been  brought  to  the  city,  by  dP 
rection  of  the  Secretary  of  the  Navy,  in  the 
United  States  steamer  Engineer,  you  are  hereby 
directed  to  receive  them  from  the  commanding 
officer  of  said  vessel,  and  commit  them  to  the 
Penitentiary  in  the  District  of  Columbia,  in  ac 
cordance  with  their  respective  sentences." 
These  facts  formed  a  portion  of  the  defendant's 
pleas,  to  which  the  plaintiff  demurred,  pointing 
out  the  following  causes  of  demurrer : 

1.  Because  the  said  court-mar!  ial  had  no  ju- 
risdiction or  authority  whatever  to  pass  such 
sentence  as  that  pleaded  and  set  forth  in  said 
plea. 

2.  Because  the  sentence  is  illegal  and  void. 
8.    Because  the   President   of   the  United 

States  had  no  jurisdiction  or  authority  whatever 
to  write  such  a  letter  to  the  defendant  as  that 
pleaded  and  set  forth  in  said  plea,  nor  in  any 
manner  whatever  to  direct  the  defendant  to 
commit  the  plaintiff  to  the  Penitentiarr  in  the 
District  of  Columbia,  in  accordanc«  with  said 
sentence. 

4.  Because  the  said  letter,  and  the  said  direc- 
tions therein  contained,  are  unconstitutional, 
illegal  and  void. 

5.  Because  the  said  plea  is  altogether  vicious 
and  insufficient  in  law,  and  wants  form. 

There  was  a  joinder  in  demurrer  and  judg- 
ment for  the  defendant. 

This  presents  the  question,  whether  the  de- 
fendant, as  Marshal,  was  authorized  to  execute 
the  direction  to  receive  the  plaintiff,  then  in 
See  20  How. 


custody  of  the  captain  of  the  United  Slale« 
steam'er  Engineer,  to  deliver  him  to  the  keeper 
of  the  Penitentiary  of  the  District  of  Columbia. 

The  demurrer  admits  that  the  court-martial 
was  lawfully  organized;  that  the  crime  charged 
was  one  forbidden  by  law;  that  Ihe  court  Bad 
jurisdiction  of  the  charge  as  it  was  made;  that 
a  trial  took  place  before  the  court  upon  the 
cbarge.and  the  defendant's  plea  of  "not  guilty ;' 
and  that  upon  the  evidence  in  the  case  the 
court  found  Dynes  guilty  of  an  attempt  to  de- 
sert, and  sentenced  htm  to  be  punished,  as  has 
been  already  stated;  that  the  sentence  of  the 
court  was  approved  by  the  Secretary,  and  that 
by  his  direction  Dynes  was  brought  to  Wash- 
ington; and  that  the  defendant  was  Marshal 
for  the  District  of  Columbia,  and  that  in  re- 
ceiving Dynes,  and  committing  him  to  the 
keeper  of  the  Penitentiary, he  obeyed  the  orders 
of  the  President  of  the  United  States  in  execu- 
tion of  the  sentence.  Among  the  powers  con- 
ferred upon  Congress  by  the  8th  section  of  the 
1st  article  of  the  Constitution,  are  the  following 
"to  provide  and  maintain  a  navy;"  "to  make 
rules  for  the  government  of  the  land  and  naval 
forces."  And  the  8th  amendment,  which  re- 
quires a  presentment  of  a  grand  jury  in  cases 
of  capital  or  otherwise  infamous  crime,  ex- 
pressly excepts  from  its  operation  "  cases  aris- 
ing in  the  land  or  naval  forces. "  And  by  the 
2d  section  of  the  2d  article  of  the  Constitu- 
tion it  is  declared  that  "The  President  shall  be 
Commander-in-Chief  of  the  Army  and  Navy 
of  the  United  States,  and  of  the  militia  of  the 
several  States  when  called  into  the  actual  serv- 
ice of  the  United  States." 

These  provisions  show  that  Congress  has  the 
power  to  provide  for  the  trial  and  punishment 
of  military  and  naval  offenses  in  the  manner 
then  and  now  practiced  by  civilized  nations; 
and  that  the  power  to  do  so  is  given  without 
any  connection  between  it  and  the  8d  article  of 
the  Constitution  defining  the  judicial  power  of 
the  United  States;  indeed  that  the  two  powers 
are  entirely  independent  of  each  other. 

In  pursuance  of  the  power  just  recited  from 
the  8th  section  of  the  Ist  Article  of  the  Con.sii- 
tution.  Congress  passed  the  Act  of  the  2i{d 
April,  1800  (2  Stat.  atL.,45),  providing  rules  for 
Ihe  government  of  the  navy.  The  17th  article 
of  that  Act  is:  "And  if  any  person  in  the  navy 
shall  desert  or  entice  others  to  desert,  he  shall 
suffer  death,  or  such  other  punishment  as  a 
court-martial  shall  adjudge."  The  82d  article 
is:  "All  crimes  committed  by  persons  belong- 
ing to  the  navy,  which  are  not  specified  in  the 
foregoing  articles,  shall  be  punished  according 
to  the  laws  and  customs  in  such  cases  at  sea. 
The  85th  article  provides  for  the  appointment 
of  courts-martial  to  try  all  oflcaases  which  may 
arise  in  the  naval  service.  The  88tli  article 
provides  that  charges  shall  be  made  in  writing, 
which  was  done  in  this  case.  The  court  was 
lawfully  constituted,  the  charge  made  in  writ- 
ing, and  Dynes  appeared  and  pleaded  to  the 
charge.  Now,  the  demurrer  admits,  if  Dynes 
had  been  found  guilty  of  desertion,  that  no 
complaint  would  have  been  made  against  the 
conviction  for  want  of  jurisdiction  in  the  court. 
But  as  it  appears  that  the  court.instead  of  find- 
ing Dynes  guilty  of  the  high  offense  of  deser- 
tion, which  authorizes  the  punishment  of  death, 
convicted  him  of  attempting  to  desert,  and 
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sentenced  iiiiu  to  imprisonuienl  for  six  months 
at  hard  labor  in  the  Penitentiary  of  the  District 
of  Columbia,  it  is  argued  that  the  court  had  no 
jurisdiction  or  authority  to  pass  such  a  sentence ; 
m  other  words,  in  the  language  of  the  counsel 
of  the  plaintiff  in  error,  that  "the  finding  was 
coram  mm  judice.  it  being  for  an  offense  of 
which  the  plaintiff  was  never  charged,  and  of 
which  the  court  had  no  cognizance.  That  the 
subject  matter  of  the  sentence,  the  punishment 
inflicted,  was  not  within  their  jurisdiction,  and 
is  a  punishment  which  they  haid  no  sort  of  per- 
mission or  authority  of  law  to  inflict." 

The  objection  is  ingeniously  worded,  was 
very  ably  argued,  and,  we  may  add,  with  a 
clear  view  and  knowledge  of  what  the  law  is 
upon  such  a  subject,  and  bow  the  plaintiff's 
case  must  be  brought  under  it,  to  make  the 
defendant  responsible  on  this  action  for  false 
imprisonment.  But  it  substitutes  an  imputed 
error  in  the  finding  of  the  court  for  the  orignat 
subject  matter  of  its  jurisdiction,  seeking  to 
make  the  Marshal  answerable  for  his  mere 
ministerial  execution  of  a  sentence,  which  the 
«»urt  passed,  the  Secretary  of  the  Navy  ap- 
proved, and  which  the  President  of  the  Unite<l 
States,  as  constitutional  Commander  in-Chief 
of  the  Army  and  Navy  of  the  United  States, 
directed  the  Marshal  to  execute,  by  receiving 
the  prisoner  and  convict,  Dynes,  from  the  naval 
officer  then  having  him  in  custody,  to  transfer 
him  to  the  Penitentiary, in  accordance  with  the 
sentence  which  the  court  had  passed  upon  him. 
And  this  upon  the  principle,  that  where  a 
court  has  no  jurisdiction  over  the  subject  mat- 
ter, it  tries  and  assumes  it;  or  where  an  inferior 
court  has  jurisdiction  over  the  subject  matter, 
but  is  bound  to  adopt  certain  rules  in  its  pro- 
ceedings, from  which  it  deviates,  whereby  the 
proceedings  are  rendered  coram  non  Judice,  that 
trespass  for  false  imprisonment  is  the  proper 
remedy,  where  the  liberty  of  the  citizen  has 
been  restrained  by  process  of  the  court,  or 
by  the  execution  of  its  judgment.  Such  is  the 
law  in  either  case,  in  respect  to  the  court,  which 
acts  without  having  jurisdiction  over  the  sub- 
ject matter;  or  which,  having  jurisdiction, 
disregards  the  rules  of  proceeding  enjoined  by 
the  law  for  its  exercise,  so  as  to  render  the  case 
coram  non  judice.  Cole't  case.  1  W.. Jones.  170; 
Davuon  v.  OiU,  1  East,  64 ;  Smith  v.  Rmchier, 

2  8tr.,  998;  Martia  v.  Mam/taU,  Hob.,  63: 
Weam-  v.  CHford,  2  Bulst.,  64;  2  Wils.,  385. 
In  both  cases,  the  law  is,  that  an  officer  execut- 
ing the  process  of  a  court  which  has  acted  with- 
out jurisdiction  over  the  subject  matter  becomes 
a  trespasser,  it  being  better  for  the  peace  of 
society,  and  its  interests  of  every  kind,  that 
the  responsibility  of  determining  whether  the 
court  has  or  has  not  jurisdiction  should  be 
upon  the  officer,  than  that  a  void  writ  should 
be  executed.  This  court  so  far  back  as  the 
year  1806,  said,  in  the  case  of  Wiite  v.  Wither*, 

3  Cranch,  331.  p.  337  of  that  case,  "It  follows, 
from  this  opinion,  that  a  court  martial  has  no 
Jurisdiction  over  a  justice  of  the  peace  as  a 
militiaman:  he  could  never  be  legally  enrolled: 
and  it  is  a  principle,  that  a  decision  of  such  a 
tribimal,  in  a  case  clearly  without  its  Jurisdic- 
tion, cannot  protect  the  officer  who  executes  it. 
The  court  and  the  officer  are  all  trespassers." 

2  Brown,  124;  10  Cranch.  69;  Mark,  118;  8 
T.  R,  424;  4  Mass.,  234. 
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I  add  two  esses  from  the  2d  of  Horace  On»T'« 
reports  of  the  Supreme  Judicial  Federal  Court 
of  Massachusetts,  furnished  me  by  Mr.  Juttitt 
Campbell,  of  Piper  v.  Pearton,  2  Gray.  120; 
Clark  and  Whipple  v.  May  and  Kent,  2  Orev, 
410. 

But  the  case  in  hand  is  not  one  of  a  court 
without  jurisdiction  over  the  subject  matter,  or 
that  of  one  which  has  neglected  the  forms  and 
rules  of  procedure  enjoined  for  the  exercise  of 
of  jurisdiction.  It  was  regularly  convened:  iu 
forms  of  procedure  were  strictly  observed.  s« 
they  arc  directed  to  be  by  the  Statute;  and  if 
its  sentence  be  a  deviation  from  it,  which  we  do 
not  admit,  it  is  not  aljsolutely  void.  Whatever 
the  sentence  is.  or  may  have  been,  as  it  was  not 
a  trial  by  court  martial  taking  place  out  of  the 
United  States,  it  could  not  have  been  carried 
into  execution  but  by  the  conflrmation  of  the 
President,  had  it  extended  to  loss  of  life,  or  in 
cases  not  extending  to  loss  of  life,  as  this  did 
not,  but  by  the  confirmation  of  the  Secretary 
of  the  Navy,  who  ordered  the  court.  And  if "« 
sentence  be  so  confirmed,  it  becomes  final,  sod 
must  bo  executed,  unless  the  President  pardons 
the  offender.  It  is  in  the  nature  of  an  appeal 
to  the  officer  ordering  the  court,  who  is  made 
by  the  law  the  arbiter  of  the  legality  and  pro- 
priety of  the  court's  sentence.  When  confirmed. 
it  is  altogether  beyond  the  jurisdiction  or  in- 
quiry of  any  civil  tribunal  whatever,  unless  it 
shall  be  in  a  case  in  which  the  court  had  not 
jurisdiction  over  the  subject  matter  or  charge, 
or  one  in  which,  having  jurisdiction  over  the 
subject  matter,  it  ha*  failed  to  observe  the  rales 
prescribed  by  the  Statute  for  its  exercise.  In 
such  cases.as'  has  Just  been  said,  all  of  the  parties 
to  such  illegal  trial  are  trespassers  upon  a  party 
aggrieved  by  it,  and  he  may  recover  damages 
from  them  on  a  proper  suit  In  a  civil  court,  by 
the  verdict  of  a  jury. 

Persons,  then,  belonging  to  the  army  and  the 
navy  are  not  subject  to  illegal  or  irresponsible 
courts-martial,  when  the '  law  for  convening 
them  and  directing  their  proceedings  of  organ- 
ization and  for  trial  have  been  disregarded.  In 
such  cases,  everything  which  may  be  done  is 
void — not  voidable,  but  void  ;  and  civil 
couris  have  never  failed  upon  a  proper 
suit  to  liive  a  party  redress,  who  has 
been  injured  by  a  void  process  or  v<nd 
judgment.  In  England,  it  has  been  done  by 
the  civil  courts,  ever  since  the  passage  of  the 
1  Mutiny  Act  of  William  and  Mary,  cb.  A,  8d 
April,  1689.  And  it  must  have  been  with  a 
direct  reference  to  what  the  law  was  in  En- 
gland, that  this  court  said,  in  Wise  v  Withen,  S 
Cranch.  837,  that  in  such  a  case  V  the  court  and 
the  officers  are  all  trespassers."  When  we 
speak  of  proeeedingo  in  a  catise.  or  for  the 
organization  of  the  court  and  for  trials,  we  do 
not  mean  mere  irregularity  in  practice  on  the 
trial,  or  any  mistaken  rulings  in  respect  to  evi- 
dence or  law.  but  of  a  disregard  of  the  essentials 
required  by  the  Statute  under  which  the  court 
has  been  convened,  to  try  and  to  punish  an  of- 
fender for  an  imputed  violation  of  the  law. 

Courts-martial  derive  their  Jurisdiction  and 
are  regulated  with  us, by  an  Act  of  Congress,  in 
which  the  crimes  which  may  be  committed,  the 
manner  of  charging  the  accused,  and  of  trial, 
and  the  punishments  which  may  be  inflicted, 
are  either  expressed  in  terms,  or  they  may  get 
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juriiidiclion  by  a  fair  deduction  from  the  defini- 
tion of  ilie  crime  tliat  it  comprehends,  and  tliat 
the  Legislature  meant  to  subject  to  punisliment 
one  of  a  minor  degree  of  a  kindrea  cliaracter, 
which  has  already  been  recognized  to  be  such 
by  the  practice  of  cpurts- martial  in  the  army 
and  navy  services  of  nations,  and  by  those 
functionaries  in  diCTerent  nations  to  whom  has 
been  confided  a  revising  power  over  the  sen- 
tences of  courts-martial.  And  when  offenses 
and  crimes  are  not  given  in  terms  or  by  def- 
inition, the  want  of  it  may  be  supplied  by  a 
comprehensive  enactment,  such  as  the  U2d 
article  of  the  Rules  for  the  Government  of  the 
Navy,  which  means  that  courts  martial  have 
juriwliction  of  such  crimes  as  are  not  specified, 
but  which  have  been  recognized  to  be  crimes 
and  offenses  by  the  usages  in  the  navy  of  all 
nations,  and  that  they  shall  be  punished  accord- 
ing to  the  laws  and  customs  of  the  sea.  Not- 
withstanding the  apparent  indeterminateness  of 
such  a  provision,  it  is  not  liable  to  abuse;  for 
what  those  crimes  are,  and  how  they  are  to  be 
punished,  is  well  known  by  practical  men  in 
the  navy  and  army,  and  by  those  who  have 
stadiod  the  law  of  courts-martial,  and  the 
offenses  of  which  the  different  courts-mar- 
tial have  cognizance.  With  the  sentences  of 
courts-martial  whichhave  been  convened  regu- 
larly, and  have  proceeded  legally,  and  by  which 
punishments  are  directed,  not  forbidden  by  law, 
or  which  are  according  to  the  laws  and  customs 
of  the  sea,  civil  courts  have  nothing  to  do,  nor 
are  they  in  any  way  alterable  by  them.  If  it 
were  otherwise.the  civil  courts  would  virtually 
administer  the  Rules  and  Articles  ot  War,  irre- 
spective of  those  to  whom  that  duty  and  obli- 
gatioo  has  been  confi  led  by  the  laws  of  the 
United  States,  from  whose  decisions  no  appeal 
or  jurisdiction  of  any  kind  has  been  given  to 
the  civil  magistrate  or  civil  courts.  But  we 
repeat,  if  a  court-martial  has  no  jurisdiction 
over  the  subject  matter  of  the  charge  it  has 
been  convened  to  try,  or  shall  inflict  a  punish- 
ment forbidden  by  the  law,  though  its  sentence 
shall  lie  approved  by  the  officers  having  a  re- 
visory power  of  it,  civil  courts  may,  on  an 
action  by  a  party  aggrieved  by  it,  inquire  into 
the  want  oi  the  courts  jurisdiction,  and  give 
him  redress. 

Uarman  ▼.  Tappenden,  1  East,  555;  as  to 
ministerial  officers.  Case  of  the  ManhtUsea,  10 
Coke,  76;  Morama  v.  Slopm-,  Willes  R..  80; 
Parton  v.  WUliams.  B.  &  A.,  330;  and  as  to 
justices  of  the  peace,  by  Ld.  Tenterden,  in 
AuUn  V.  Carete.  8  B.  &  C,  653:  MiUa  v.  Col 
leti,  6  Bing.,  85. 

Such  is  the  law  of  England.  By  the  Mutiny 
Ada  courts-martial  have  been  created,  with 
authority  to  try  those  who  arc  a  part  of  th« 
army  or  navy  for  breaches  of  military  or  naval 
duty.  It  has  been  repeatedly  delerniined  that 
the  sentences  of  those  courts  are  conclusive  in 
any  action  brought  in  the  courts  of  common 
law.  But  the  courts  of  common  law  will  ex- 
amine whether  courts  martial  have  exceeded 
the  jurisdiction  given  them,  though  it  is  said, 
••  u«i,  however,  after  the  sentence  has  Iwen 
ratitird  and  carried  into  execution." 

Grant  v.  Ooiild.  2  H.  Bl.,  1(0:  I'fie  Hhip 
ItouiUy,  or  Iter  v.  SmUin,  1  East.  306;  cjise  of 
mmlford  c\u-t\  in  1  East,  306;  Mann  v.  Owtn, 
9  B.  &  C.,  5«6;  \fatter  of  Poe,  5  Barn.  &Adol., 
dee  ft)  Uow. 


681,  on  a  motion  for  a  prohibition.  A  judge, 
or  any  person  acting  by  authority  as  such, 
where  be  has  over  the  subject  matter,  and  over 
the  person,  a  general  jurisdiction,  which  be 
has  not  exceeded,  wilt  not  be  liable  to  have  his 
iudgmcnt  examined  in  an  action  brought  against 
himself;  but  if  jurisdiction  be  wanting  over  the 
subject  matter,  and  over  the  person,  such  judg- 
ment would  be  examinable. 

Hamond  v.  HowM,  1  Mod.,  184;  Oa/mett  v. 
Ferrand,  6  B.  &  C,  611;  Mottyn  v.  Fabrigai, 

1  Cowp.,  161;  Bonham'g  case,  8  Co,  107; 
Oroenvelt  v.  Burwell,  1  Ld.  Raym.  ,464,  by  Holt, 
Ch.  J.;  1  Ld.  Raym.,  467;  LunUey  v.  Quaree, 

2  Ld.  Raym.,  767;  Ba»tm  v.  Carew,  8  B.  &  C, 
649. 

The  preceding  cited  cases  relate  to  judges  of 
record.  As  to  judges  not  of  record,  ecclesias- 
tical judges,  Aekerty  v.  ParkiTuon,  8  M.  &  8., 
411.  Commissioners  of  court  of  bequests, 
Aldridge  v.  ffainet,  2  B.  &  Ad..  395.  As  to 
returning  oflicer  of  election,  A»hh}/  v.  White,  2 
Ld.  Raym.,  941;  CalUn  v.  Morri*.  2  Stark., 577. 

In  this  case,  all  of  us  think  that  the  court 
which  tried  Dynes  had  jurisdiction  over  the 
subject  matter  of  the  charge  against  him;  that 
the  sentence  of  the  court  against  him  was  not 
forbidden  by  law ;  and  that,  having  been  ap- 
proved by  the  Secretary  of  the  Navy,  as  a  fair 
deduction  from  the  17th  article  of  the  Act  of 
April  23d,  1800,  and  that  Dynes  having  been 
brought  to  Washington  as  a  prisoner  by  the 
direction  of  the  Secretary,  that  the  President 
of  the  United  States,  as  Conbtitutional  Com- 
mander-in-Chief of  the  Army  and  Navy,  and 
in  virtue  of  his  constitutional  obligation,  that 
"  He  shall  take  care  that  the  laws  te  faithfullj* 
executed,"  violated  no  law  in  directing  the 
Marshal  to  receive  the  prisoner  Dynes  from  the 
officer <commanding  the  United  States  steamer. 
Engineer,  for  the  purpose  of  transferring  him 
to  the  Penctentiary  of  the  District  of  Columbia; 
and,  consequently,  that  the  Marshal  is  not  an- 
swerable in  this  action  of  trespass  and  false  im- 
prisonment. 

We  affirm  the  judgment  of  the  CCreuit  (jyuTt. 

Dissenting,  Mr.  Jutliee  UcLean. 


J.    M.   MATTINQLY  and  SARAH  ANN, 

HIS  WiFB,  Appt*., 

e. 

JOHN    H.    BOYD.    Admr.    of    David    H. 
Boyd,  Deceased. 

(See  8.  C.  20  How.,  12S.133) 

LimiUitUtnn  in  Ttnntisfee — assumpsit  barred  %.n 
three  yetin — new  promine — Virginia  atbich- 
ment  lair — gitrni»ltee,  when  mu»t  pay  inter- 
e*t — aUi'Wcdfiyr  expemien  and  nerHee*. 

The  settled  law  of  Tennesssoe  Is,  that  where  an 
Haront  obtain  money  of  bl«  principal,  and  ooti- 
vc'rl-^  it  to  hl8  U'us  and  Is  not  sued  until  three  years 
ellipse,  the  njincdy  by  a><gump»U  Is  bnrred. 

Where  the  Stiitute  commences  to  run.  It  runs  on. 
unles!>  there  Is  ii  new  promise  within  three  years 
next  lipforc  suit  \»  brought ;  nnd  nn  aoknowledv- 
ment  by  the  defemlant  of  an  aetual  sutwistlner  debt 
due  to  the  plaintiff  within  the  three  years  lsdeeme<l 
equivalent  to  new  promise. 

As.  by  the  V'ir|;inlH  Attachiueiit  Law,  tiie  oourt 
ml^bt  require  surety  of  the  garnishee  to  restrain 
hlin  from  paying  the  money  In  bis  hands  to  bis 
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rredltor,  penAIng:  tbe  attachment  ault,  or  order  It 
to  be  paid  the  attaching  creditor,  on  his  (rlvlnir 
surotv  to  refund  if  the  suit  was  decided  a^nst 
him,  it  follows  that  the  fund  was  In  custody  of  the 
law,  and  that  tbe  garnishee  could  not  t>e  sued  a 
second  time. 

Ah  a  Kencral  rule,  a  garnishee  is  not  bound  to 
pay  Interest,  tjccauge  he  is  liable  to  be  called  on  to 
lay  at  all  times.  But  here  he  used  the  money  as 
^Is  own.  As  this  was  an  appropriation  of  the 
money,  and  a  manifest  breach  of  trust,  be  was 
bound  to  account  with  iotercgt. 

The  garnishee,  In  accounting,  is  entitled  to  a  credit 
for  big  own  expenses  and  services. 

Arffued  Jan.  IB,  1858.       Decided  Feb.  1.  1868. 

THE  bill  in  this  case  was  filed  in  the  Circuit 
Court  of  the  United  States  for  the  District 
of  West  Tennessee,  by  Sarah  Ann  Thorp, 
since  married  to  Mattingly,  to  recover  a  cer- 
tain legacy  with  interest  due  thereon. 

The  court  below  entered  a  decree  dismissing 
the  bill,  and  the  complainants  brought  tbe 
case  here  on  appeal. 

Mr.  Conway  Robinson,  for  the  appel- 
lants, contended: 

I.  If,  when  this  suit  was  brought,  Bylen  had 
been  alive  and  a  citizen  of  Tennessee  and  a  party 
defendant,  the  plaintiff  would  not  have  been 
barred  from  proceeding  against  him  by  the 
tstotute  of  21  Jac.  1,  ch.  16,  sec.  8,  or  by  the 
Tennessee  Statute  of  1715  taken  from  it,  or  by 
any  other  Statute  of  that  State.  1.  Because  by 
tbe  ap[X)!ntment  of  Bylen  as  guardian  an  ex- 

Eress  trust  was  created,  and  the  Statute  of 
limitations  is  no  bar  in  the  case  of  such  ex- 
press trust 

Pinkerton  v.  Walker  and  Wife.  3  Fayw., 
231 ;  Bryant  v.  Puekett  ,  8  Hayw.,  252;  Btnson 
V.  Ivey,  1  Yerg.,  297;  Arm»trong  v.  Campbell, 
3  Yerg.,  ^\;  McDonald  v.  McDonald,  »  Yerg., 
148:  Smart  and  Wife  v.  Waterhoiue,  10  Yerg., 
104:  Porter  v.  PorUr,  8  Humph.,  580.  3.  Be- 
cause the  Statute  of  1715  does  not  bar  actions 
of  debt  generally,  but  those  only  which  are 
brought  for  arrearages  for  rent.  Kirkman  v. 
Hamilton,  6  Pet.,  33;  Ti»daU  v.  Munroe,  3 
Yerg. ,  822 ;  and  even  if  the  plaintiff  come  within 
the  5lli  section,  be  comes  within  the  disabilities 
provided  by  the  9ih  section.  8.  Because  no 
Statute  of  Limitations  in  force  in  Tennessee  bars 
an  action  on  a  specialty:  neither  such  as  Bylen 
gave  when  he  quulified  as  guardian,  nor  such 
Hs  was  taken  under  the  decrees  of  the  Court  of 
Chancery  at  Kichmond  (Laierenee  v.  Beidle- 
tnan,  7  Yerg.,  107;  Hay  v.  Lf.a.  8  Yerg.,  89; 
Rice  V.  Alley,  1  Snecd,  52);  and  even  if  there 
were  any  Statute  of  Tennessee  prescribing  n  cer- 
tain term  of  years  within  which  an  action  must 
be  commenced  on  such  a  bond  as  that,  the  de- 
fendant does  not  show  that  such  term  of  years 
has  elapsed  since  the  plaintiff  married  or  at- 
tained the  ago  of  twenty-one  years. 

I(.  Supposing  the  plaintiff  has  a  right  to 
ninintuiu  a  suit  against  Bylen  or  his  represen- 
tativtrs  for  the  money  mentioned  in  said  bond 
and  the  interest  thereof,  the  right  of  action  of 
Bylen  against  David  H.  Boyd  for  tbe  money 
received  by  the  latter  as  agent,  would  not  lie 
barred  by  the  time  which  has  elapsed  since 
Boyd  received  the  money.  For  whether  the 
attachment  was  right  or  wrong,  Boyd  claimed 
to  hold  and  was  allowed  to  nold  the  money 
pending  I  he  attachment,  and  is  bound  to  an- 
swer for  it  when  the  attachment  was  termi- 
nated. 
846 


ni.  Seeing  that  if  the  plaintiff  was  Ia  have 
a  decree  against  Bylen,  the  latter  would  be  en- 
titled to  a  decree  against  Boyd;  the  proper 
course  of  equity  is  to  decree  immedialelv  for 
the  plaintiffs  against  the  administrator  of  Boyd, 
the  party  ultimately  responsible. 

Oarnett  v.  Macon,  6  Call.  Va.,  849,  and  other 
cases  cited  in  2  Rob.  Pr..  895-398.  old  ed. 

IV.  The  decree  should  be  for  $1,112.82, 
with  costs  from  October  36,  1826,  and  tbe  cosu 
of  this  suit. 

No  counsel  appeared  for  the  appellee. 

Mr.  JruUee  Catron  delivered  the  opinion  of 
the  court: 

Spencer  Roane  devised  to  his  granddaughter. 
Sarah  Ann  Roane.  |1,000.  She  wasa  minor,  re- 
siding in  Kentucky;  and  Joseph  N.  Bylen,  her 
stepfather,  was  her  guardian.  Bylen  sued  Roane's 
executors  for  the  money,  and  recovered  it  as 
guardian.  David  H.  Boyd  acted  as  tbe  agent 
of  Bylen,  and  received  the  money  in  Virginia, 
and  held  it  as  agent.  Fayette  Itoane,  the  fa- 
ther of  Sarah  Ann,  owed  William  H.  IVtane. 
of  Richmond,  Virgina,  a  thousand  dollars. 
Bylen  was  Fayette  Roane's  executor:  and 
William  H.  sued  out  a  subpoena  and  filed  an 
attaching  creditor's  bill  in  the  Superior  Court 
of  Chancery  at  Lynchburg,  against  Bylen  and 
others,  to  which  David  H.  Boyd  was  a  party 
defendant.  The  main  purpose  of  the  bill  was, 
to  restrain  the  "money  held  by  Boyd  for  Bylen 
as  guardian,  in  Boyd's  hands,  until  Roane  could 
obtain  a  decree  against  Bvlen,  and  enforce 
pavment  from  Boyd  as  the  debtor  of  Bylen. 

Iloane's  restraining  order  was  sued  out  and 
executed  on  Boyd  the  lOlh  day  of  October, 
13a7. 

May  4,  1839.  Bord  answered  the  bill,  and 
admitted  that  he  had  received  $1,113  as  agent 
of  Bylen,  guardian  of  Sarah  Ann  Roane,  on  a 
power  of  attorney,  "  which  money  he  intended 
to  pay  over  to  Bylen  as  guardian,  imtil  inhib- 
ited by  the  process  of  the  court." 

The  suit  lingered  on  the  rules  at  Lynchburg 
till  July  4,  IbS'J,  the  restraining  order  being  in 
full  force  from  1827  to  1858.  In  the  mean- 
time, Boyd  bad  removed  to  Tennessee,  and 
died  there  on  the  25th  of  August,  1851 ;  and 
about  two  months  thereafter,  .John  H.  Bo;d. 
tbe  defendant  to  this  suit,  administered  on 
David  H.  Boyd's  estate;  and  on  the  5ih  of 
September,  1853,  this  suit  was  brought.  Tbe 
main  defense  set  up  is.  the  Acts  of  Limitation 
barring  actions  in  Tennessee.  The  suit  was 
brought  within  two  years  after  John  H.  Boyd 
administered,  and  therefore  the  Act  barring 
suits  against  administrators  does  not  apply; and 
the  only  question  is,  whether  the  suit  is  barred 
by  the  general  law  barring  actions  founded  on 
simple  contracts,  if  not  sued  for  within  three 
years  next  after  the  cause  of  action  accrued. 

The  settled  law  of  Tennessee  is,  that  where 
an  agent  obtains  money  of  his  principal,  and 
converts  it  to  his  use.  and  is  not  sued  nntil 
three  vears  elapse,  the  remedy  by  cusumptit  b 
barred. 

McOinnit  v.  Jack  and  Cocke,  Mart.  & 
Yerg.,  361;  Uawkins  v.   Walker,  4  Yerg..  1)». 

It  is  also  settled  in  Tennessee,  that  where  tbe 
Statute  commences  to  run,  it  runs  on,  UDle^« 
there  is  a  new  promise  within  thro;  yr.-ir,  nrit 
before  suit  is  brought;  and  an  ocknou letl^miDt 
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by  the  defendant  of  nn  actual  suhsidtlnft  debt 
due  to  the  plaiotifl  wiibia  the  three  years  is 
deemed  equivalent  to  new  promise,  ax  the  law 
raises  a  promise  to  pay  on  the  acknowledgment. 

Rumd,   Adm'r,  v.   Gas,  Mart.  &  Yerj?.,  370 

This  acknowledgment  was  made  by  Boyd,  in 
1839,  by  his  answer,  filed  in  the  Superior 
Chancery  Court  at  Lynchburg.  Had  Bylea 
sued  him  at  law,  and  the  Act  of  Limitations 
been  pleaded,  the  statement  in  Boyd's  answer 
would  have  been  a  good  replication. 

The  question  then  comes  to  this,  whether 
Bylcn,  as  guardian,  or  Sarah  Ann  Roane,  after 
she  became  of  age,  had  cause  of  action  against 
Boyd  whilst  the  suit  at  Lynchburg  was  p<!nd- 
ing.  The  Act  of  1819  (Virginia  Revised  Code. 
474)  in  substance  provides,  that  where  a  suit  in 
chancery  is  prosecuted  against  a  defendant 
who  is  out  of  the  State,  and  against  a  defend- 
ant within  the  State,  who  has  in  his  hands 
effects  of.oris  indebted  to.the  absent  defendant, 
the  court  may  make  an  order,  and  require 
surety,  if  it  shall  appear  necessary,  to  restrain 
the  defendant  within  the  State  from  paying  the 
debt  by  him  owing  to  the  abaent  defendant;  or 
the  court  may  order  such  debt  to  Ix!  paid  to  the 
attaching  creditor,  upon  his  giving  sufficient 
security  for  the  return  of  the  money  to  such 
person,  and  in  such  manner  as  the  court  shall 
aflerwarils  direct. 

The  Act  al^o  provides  how  the  absent  de- 
fendant shall  be  notified  by  publication;  and  if 
he  does  not  appear,  the  court  ma^  hear  the 
plaintiff's  proofs  of  the  justice  of  his  demand, 
and  may  proceed  to  take  the  bill  for  confessed, 
and  to  decree  thereon  as  to  the  court  may  seem 
proper,  and  enforce  due  execution  of  the  de- 
cree. 

The  court  did  not  require  secuiity  from  Boyd 
to  have  the  money  forthcoming  according  to  a 
decree  that  might  be  subsequently  made;  but 
set  the  cause  down  for  hearing  against  him. 
leaving  the  money  in  his  hands. 

Bylen  never  answered,  but  urged  Boyd  by 
letters  to  employ  counsel  and  defend  the  suit, 
and  to  send  him  the  money  if  the  bill  was  dis 
missed;  and  thus  the  matter  stood  until  1853. 
when  the  suit  abated  by  William  U.  Roane's 
death. 

As,  by  the  Virginia  Attachment  Law,  the 
court  might  require  surety  of  the  garnishee,  to 
restrain  him  from  paying  the  money  in  his 
hands  to  his  creditor,  pending  the  attachment 
suit,  or  order  it  to  be  paid  the  attaching  cred- 
itor, on  his  giving  surety  to  refund  if  the  suit 
was  decided  against  him,  it  follows  that  the 
fund  was  in  custody  of  the  law,  and  that  the 
garnishee  could  not  be  sued  a  second  time:  so 
that,  in  this  case,  if  Bylen,  or  Miss  Roane,  bad 
sued  Boyd  pending  the  attachment  suit,  he  or 
she  could  have  pleaded  in  abatement  the  for- 
mer suit  pending,  to  the  same  effect  as  if  he 
had  been  twice  sued  by  Bylen.  This  is  plainly 
inferable  from  the  face  of  the  Statute;  and  the 
position  is  supported  by  adjudged  cases  both 
in  England  and  in  this  country. 

Brook  V.  Sinith,  1  Salk.,  280;  Bmirree  and 
GoUiru  v.  Hiinna,  5  Jphns.,  101;  Irvine  v. 
The  Lumberman')  Bank,  2  Watts  &  S., 
208.  The  same  rule  was  recognized  by  this 
court  in  the  case  of  WaUaee  v.  McCnnneU.  18 
Pet..  151.  Mr.  Drake,  in  his  well  considered 
treatise  on  attachment  (section  720),  has  stated 
See  80  How. 


the  practice  in  different  States,  to  which  book 
we  refer. 

We  are  of  opinion  that  Boyd's  holding  was 
not  adverse  until  the  suit  in  Virginia  was  ended ; 
and  second,  that  neither  Bylen,  as  guardian, 
nor  Sarah  Ann  Roane,  after  she  became  of 
age,  had  cause  of  action  against  Boyd  for  re- 
taining the  money,  whilst  the  suit  was  pending, 
and  therefore  the  Act  of  Limitations  is  no  de- 
fense. 

The  next  question  is,  whether  Boyd  is  bound 
to  pay  interest  on  the  fund.  As  a  general  rule, 
a  garnishee  is  not  bound  to  pay  interest,  be- 
cause he  is  liable  to  be  called  on  to  pay  at  all 
times.  11  S.  &  R.,  188;  Drake,  Pr.,  735;  1 
Washington,  Va.,  149. 

But  here  the  bill  alleges  that  he  used  the 
money  as  his  own;  and  the  proof  is,  that  in  the 
latter  part  of  November,  1826,  be  received  the 
money  as  agent  of  Bylen,  and  immediately 
loaned  it  to  George  Boyd,  his  father,  who  was 
in  failing  circumstances;  and  shortly  there- 
after became  insolvent.  As  this  was  an  ap- 
propriation of  the  money,  and  a  manifest 
breach  of  trust,  David  fl.  Boyd  was  bound 
to  account  with  interest. 

The  bill  only  claims  interest  from  the  time 
the  attachment  process  was  served,  up  to  the 
lime  of  David  II.  Boyd's  death;  we  therefore 
order  that  interest  be  calculated  from  the  28d 
of  October,  1827,  to  the  25th  of  A^ugust,  1851, 
these  being  the  dales  from  and  to  which  inter- 
est is  claimed. 

In  June,  1826,  David  H.  Boyd  forwarded  an 
account  to  Bylen  for  the  money  he  had  ex- 
expended  for  the  latter,  inj)rosccuting  the  suit, 
at  Richmond,  ajrainst  Spencer  Roane's  execu- 
tors, including  $100  for  his  trouble  in  attend- 
ing to  the  business. 

The  amount  claimed  is  $216.39.  We  think 
this  charge  is  reasonable,  and  order  it  to  be  de- 
ducted from  the  principal  sum  sued  for,  which 
is  $1,112.33,  and  leaves  $896.44  due  of  princi- 
pal, on  which  interest  after  the  rate  of  six  per 
cent,  per  annum  will  be  calculated,  from  the 
2Sd  day  of  October,  1827,  up  the  25lh  day  of 
August,  1851,  to  be  levied  of  the  goods  and 
chattels  of  the  estate  of  David  H.  Bovd  in  the 
hands  of  his  administrator,  John  H.  6oyd,  the 
respondent,  to  be  administered. 

II  i«  further  ordered,  that  the  decree  of  the 
Circuit  Court  for  the  District  of  Went  Tennentee, 
di»mi»sing  t/te  bill,  be  retened.  and  that  tlie 
caune  be  remanded  to  taid  court,  forfurtlier  pru- 
eeedingt  therein. 


JOHN  H.  LYON,  Plff.  in  Er., 

V. 

JOHN  BERTRAM,  ALEXANDER  H. 

TWOMBLY  AND  EDWIN  LAMSON. 

(See  a.  C,  20  HoW.,  149-156.) 

Warranty,  when  purehater  may  rescind  for 
breach  of— when  may  bring  erou-aetion — in- 
valid plea — who  may  be  joined  at  plaintiff*. 

Where  an  artlol<>  Is  warranted  and  the  warranir 
Is  not  compiled  with,  a  purchaser  who  has  received 
and  paid  for  and  used  a  portion  of  the  article,  and 
derived  a  beoeflt  from  It,  cannot  then  rescind  the 
contract. 

He  may  receive  it  and  bring  a  cross-action  for  the 
breach  of  the  warranty. 
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He  may.  without  briugrioK  R  oroas-actlon,  use  the 
breach  of  warranty  in  reduction  of  dama(ree  loan 
action  broutrht  by  the  vendor  for  the  price. 

Avica  cannot  be  sustained,  which  rests  for  its 
valiaity  upon  a  i^upposed  i'tate  of  facts  which  may 
not  exfat.  The  pica  must  be  an  answer  to  any  case 
which  may  be  letrally  established  under  the  decla- 
ration. 

If  the  plaintiffs  are  parties  Jointiy  Interested  in 
the  subject  of  the  action,  and  in  the  claim  for  relief, 
it  is  quite  immaterial  in  what  proportions  they 
may  be  concerned.  » 

Argued  Jan.  SO.  1858.       Decided  Feb.  S,  '1858. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  California. 

.The  case  is  stated  by  the  court. 

Me%»r».  Neilson,  Poe  and  Robert  J. 
Brent,  for  plaintifF  in  error : 

The  vendee  is  always  entitled  to  a  fair  trial 
of  an  article  purchased  with  a  warranty,  and  if 
the  article  is  damaged  or  lost  in  such  trial,  the 
vendee  is  not  to  be  prejudiced,  nor  is  the  vend- 
or to  be  benefited  in  his  misrepresentation  by 
any  loss  which  may  result  from  such  trial  or 
temporary  use  of  Ihe  thing  warranted. 

Long  on  Sales,  238 ;  Ijorymer  v.  Smith,  1  B. 
«fe  C,  1:  Street  v.  Blay.  2  B.  &  Ad.,  456. 

Where  an  entire  contract  is  made,  and  apart 
of  the  goods  are  delivered  and  retained,  and  the 
vendor  fails  to  deliver  the  residue,  then  the 
vendee  owes  the  value  of  the  part  received,  and 
the  vendor  may  recover  for  that  part;  thus 
showing  the  severability  of  the  entire  contract, 
or  rather  the  imnlied  new  contract  qvoad  the 
part  retained  by  the  vendee. 

Shiplon  V.  Caxion,  .5  B.  «fc  C,  378;  Oxendale 
V.  WethereU,  9  B.  &  C,  386;  Betid  v.  Rann, 
10  B.  &  C,  iS9:Bouikerv.  Hoyt.  18  Pick.,  556; 
Robinmn  v.  NoHe,  8  Pet.,  181 ;  Pratt  v.  UarroU, 
8Cranch,  471. 

These  cases  establish  the  liability  of  the  de- 
fendant for  the  fifty  barrels  received,  if  they  had 
not  been  paid  for;  but  how  can  the  defaulting 
party  recover  for  the  residue?  The  general 
rule  is  fully  admitted,  that  the  party  rescinding 
the  contract  must  return  what  he  retained ;  but 
there  is  an  exception  where  it  is  the  fault  of 
the  vendor,  and  the  vendee,  after  knowledge  of 
the  breach  of  contract,  does  all  he  can  to  re- 
scind. 

Masson  v.  Bovet,  1  Den..  69. 

It  has  always  been  held  that  acts  done  by 
the  purchaser  before  he  was  apprised  of  a 
breach  of  the  vendor's  contract,  cannot  be  re- 
lied on  as  a  waiver  of  the  purchaser's  rights. 

Clements  v.  Smith,  9  Gill.  156;  Ijamt  v. 
Hoffman,  1  Md.,  497;  Side*  v.  HelUary,  6  H. 
&J.,  86. 

Mr.  W.  P.  Fesaenden,  for  defendant  in 
error: 

The  contract  is  entire,  constituting  a  sale  of 
the  cargo  of  the  Ork,  vesting  the  property  in 
the  purchaser,  and  entitling  him  to  claim  de- 
livery of  the  whole  cargo  on  complying  with 
the  terms  of  the  contract. 

Sto.  on  Con.,  4th  ed.,  sees.  28-24;  Glark 
V.  Bnktr,  5  Met. .  458; SAu;W»  v,  Peltee,  2 Sand., 
262;  12  Johns.,  165. 

It  was  an  executed  contract;  nothing  re- 
mained to  be  done  on  the  part  of  the  vendor. 

Street  v.  Blay,  3  B.  &  Ad.,  462;  IHxon  v. 
Tatet,  5B.  &  Ad.,  340;  TarUng  v.  Baxter,  6 B. 
&  C,  .160;  Dorr -7.  Fi»lier,  1  Cush.,  271. 

The  fuels  show  a  dclivpry  in  part,  and  that 
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the  plaintiff  had  fully  complied  with  the  terms 
of  the  contract  on  his  part. 

If  the  description  "  Hazall"  is  material,  then 
it  is  an  express  warranty. 

8eiia»  v.  Wood»,  2  Cai.,  48:  9  Met.,  88;  3 
Kawle.  28;  STiepherdir.  Kane,  7E.  C.  L.,  82;  5 
B.  &  Ad..  240. 

The  purchaser  must  rely  on  bis  wartsoty. 
and  cannot  rescind. 

Thornton  Y.  Wynn,  12  Wheat.,  183. 

But  whether  the  warranty  is  express  or  im- 
plied, the  purchaser  cannot  accept  in  part  and 
reject  as  to  the  residue. 

Chaplin  v.  Beyers,  1  East,  198;  Hunty.  8Uk, 
5  East,  449;  2  Hill,  288. 

If,  then,  a  purchaser  has  unwittingly  ac- 
cepted a  part  and  would  rescind, he  must  restore 
that  part  within  a  reasonable  time.  If  he  has 
disabled  himself  to  do  so,  he  cannot  rescind. 

Miner  v.  Bradley,  22  Pick..  467. 

The  right  of  recovery  under  the  warranty 
prevents  hardship  in  the  application  of  the  doc- 
trine we  contend  for,  and  serves  to  do  com- 
plete Justice  between  the  parties. 

8  Wend.,  115;  5  Hill,  68;  22  Pick.,  517. 

Mr.  Justice  Campbell  delivered  the  opinion 
of  the  court : 

This  suit  wa.s  commeoccd  by  the  defendants 
in  error,  to  recover  the  price  for  a  cargo  of  fiour 
bargained  and  sold  to  the  plaintiff  in  error.  In 
the  City  of  San  Francisco.  The  judgment  of 
the  Circuit  Court  was  rendered  upon  a  special 
verdict  in  favor  of  the  plaintiffs  in  that  court. 
The  verdict  finds  that  on  the  18th  January,1863, 
the  plaintiffs  and  Flint,  Peabody  <&  Co.,  were 
jointly  the  owners  of  a  cargo  of  flour,  consist- 
ing of  2,000  barrels  branded,  and  which  were 
in  fact  Gallego,  then  being  on  the  barque  Ork. 
lying  at  a  puolic  wharf  in  San  Francisco,  and 
composing  its  entire  cargo  of  flour,  which  in- 
spected 1,771  barrels  superfine,  and  229  bad. 

The  firm  of  Flint.  Peabody  &  Co.  ,as  agents  and 
part  owners,  on  the  day  aforesaid,  concluded 
the  following  ^eement  with  the  defendant: 
San  Fbancisoo,  January  18, 1858. 

Sold  this  day  to  Joseph  H.  Lyon,  Esq.,  a 
cargo  of  Haxall  flour,  now  on  board  theibarque 
Ork,  lying  in  this  harbour,  being  about  two 
thousand  Darrels,  on  the  following  terms  and 
conditions,  viz. :  Joseph  H.  Lyon,  Esq.,  agrees 
to  pay  Messrs.  Flint,  Peabody  &  Co.,  t&irty 
dollars  per  barrel  for.  such  as  shall  inspect 
superflne,  and  twenty-seven  dollars  per  bar- 
rel for  such  as  shall  inspect  bad;  payment  to 
be  made  as  it  may  be  delivered,  and  to  be  re- 
ceived and  paid  for  on  or  before  the  expiration 
of  three  weeks  from  date. 

If  Messrs.  Flint,  Peabody  &  Co.  elect,  they 
can  land  and  store  the  flour  at  the  expiration  of 
one  week,  or  so  much  as  may  remain  on  board 
at  that  time,  Mr.  Lyon  paying  storage  and 
drayage  expenses.        J.  H.  Lyon. 

Flint,  Phabodt  &  Co. 

On  the  25th  January,  1868,  the  defendant 
applied  to  Flint,  Peabody  &  Co.  for  fifty  bar- 
rels of  flour,  so  parchase<l  by  him,  by  a  written 
order,  as  follows: 

"  San  Francisco,  January  25,  1853. 

Messrs.  Flint,  Peabody  &  Co.  will  please  de- 
liver to  Mr.  William  R.  Qorham,  or  bearer, 
fifty  barrels  of  flour,  out  of  the  lot  purchased 
from  ihc  ship  Ork,  and  oblige    J.  H.  Lyok." 
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Pay  i  Dg  them  therefor  the  contract  price,  amount- 
ing to  the  8um  of  $1,500.  and  received  from 
Flmt,  Peabody  &  Co.  the  following  order: 
'•  Ban  Fbancibco,  .January  25,  1P58. 

Captain  of  Barque  Oik:  Please  deliver  the 
bearer  fifty  barrels  superfine  flour  and  oblige. 
FiJST,  Pkabody  «fc  Co." 

Fifty  barrels  of  Oallego  flour,  inspecting  su- 
perfine, beine  part  of  said  cargo  of  flour  on 
Doard  the  barque  Orli,  was  delivered  from  the 
barque  to  William  R.  Oorham,  a  baker,  to 
whom  the  defendant  had  sold  and  transferred 
the  delivery  order  and  the  iiaid  flour.  When 
the  order  was  made  for  William  R.  Glorham, 
the  defendant  represented  that  the  flour  was 
Haxall.  On  the  39th  January.  1853,  the  de- 
fendant sold  to  Dunne  &  Co.  fifty  barrels  of 
flour,  which  he  repru6ente<i  to  be  Haxall,  and 
gave  the  following  order,  bearing  date  on  that 
day: 

"Messrs.  Grey  &  Doane  will  ]>Iea8e  deliver 
Messrs.  Dunne  &  Co.  fifty  barrels  Haxall  flour 
from  Ork.  J.  H.  Lyon."    " 

The  said  Dunne  &  Co.,  on  discovering  that 
the  flour  was  not  Haxall,  but  Gallego,  refused 
to  take  it,  and  so  notifleil  the  defendant.  On 
the  81st  of  January,  1853.  the  defendant  made 
further  application  for  100  barrels  of  flour,  Ixi 
ing  part  of  the  flour  so  purchased  as  aforesaid, 
and  gave  his  check  on  his  bankers  for  the  price, 
and  received  the  following  delivery  order  from 
Flint,  P^body  &  Co.,  bearing  thai  date: 
.  "Capt.  Hutcbings,  Ikrque  Ork :  Please  deliver 
to  J.  H.  Lyon,  or  to  the  order  of  Grey  &  Doane, 
one  hundred  barrels  superfine  flour,  and  oblige, 

The  check  was  not  paid  on  presentation. 
Upon  the  refusal  of  Dunne  &  Co.  to  take  the 
flour,  the  defendant,  on  learning  the  fact,  noti- 
fied the  plainti&s  that  he  would  not  take  the 
flour,  and  countermanded  the  payment  of  the 
check  he  had  given  for  the  one  hundred  bar- 
rels last  mentioned. 

Ob  the  8d  of  February,  1858,  the  plaintiffs  in 
formed  the  defendant  that  they  were  prepared 
to  deliver  the  remainder  of  the  cargo,  and  re- 
quested the  defendant  to  receive  it.  And  sub 
sequemly,  on  the  same  day,  they  addressed 
him  a  note,  in  which  they  advised  him  they 
would  sell  the  flour  on  the  5th  February,  at  pub- 
lic auction,  for  his  account,  and  would  hold  him 
responsible  for  the  difference  there  might  be  in 
the  net  proceeds  of  the  proposed  sale  and  the  con- 
tract price,  and  for  charges  and  expen8es,he  (Ly- 
on) having  declined  to  take  the  flour  under  the 
contract.  All  the  flour  on  the  barque  was  of  the 
brand  known  as  Gallego,  and  the  barrels  were 
branded  Gallego  in  printed  characters  from  two 
to  two  and  one  half  inches  in  length,  on  both 
heads.  In  the  opinion  of  some  experts,  there 
existed  no  difference  in  the  quality  or  price  of 
the  flour,  of  either  brand  (Haxall  and  Gallego), 
each  inspecting  superfine;  but  in  the  opinion 
of  other  experts,  there  was  a  difference,  some 
preferring  the  one  brand  and  some  the  other. 

SulMequently  to  the  sale,  and  up  to  and  in- 
cluding the  28th  January,  1853,  Gallego  and 
Haxall  flour  had  advanced  to  $35  per  barrel  in 
San  Francisco ;  and  between  that  and  the  5th 
of  February  the  price  of  both  declined  to  $18 
per  barrel.  On  the  5th  of  February  the  plaint- 
iffs caused  the  remainder  nf  the  cargo  to  be  sold 
at  public  auction,  according  to  tlit-ir  notice  to 
See  ao  How.  U.  S.,  Book  i5. 


the  defendant,  for  his  account,  and  at  a  great 
reduction  of  price.  The  verdict  does  not  find 
any  fact  to  impugn  [he  fairness  of  this  sale. 
Before  this  suit  was  commenced,  Flint.  Pea- 
body  &  Co.  assigned  their  interest  in  this  suit 
to  the  plaintiffs,  of  which  the  defendant  had 
notice. 

The  verdict  is  silent  in  reference  to  the  nego- 
tiations that  preceded  the  contract,  and  does 
not  inform  us  whether  the  cargo  was  at  any 
time  visible  to  the  defendant;  nor  does  it  dis- 
criminate with  exactness  the  qualities  of  Haxall 
and  Gallego  flour,  or  affirm  that  there  is  any 
specific  difference  between  tliem. 

It  is  evident,  from  the  verdict,  that  the  error 
in  the  description  of  the  cargo  did  not  bear  on 
the  substance,  or  on  any  substantial  quality  of 
the  subject  of  the  sale.  The  subject  of  the  sale 
was  a  cargo  of  flour  of  about  2,U(X)  barrels,  on 
board  of  a  vessel  lying  at  a  wharf  in  the  city; 
of  a  quality  to  be  ascertained  by  an  inspection; 
and  from  that  inspection,  and  not  from  the 
brand,  the  price  was  to  be  ascertained.  The 
brands  Haxall  and  Gallego  are  understood  to 
refer  to  different  mills  in  Richmond,  Virginia, 
at  which  flour  is  manufactured.  The  verdict 
sufficiently  determines  that  the  difference  be- 
tween thern  in  the  market  at  San  Francisco  is  in- 
appreciable, at  least  by  the  mass  of  purchasers 
and  consumers.  The  case  clearly  does  not  be- 
long to  that  class  in  which  the  subiect  matter 
of  the  contract  was  of  a  nature  wholly  different 
from  that  concerning  which  the  parties  to  the 
contract  made  their  engagements.  The  brand 
on  the  exterior  of  the  ba^ls  of  flour  was  cer- 
tainly not  of  the  substance  of  the  contract. 

Yofing  v.  OoU,  8  Bing.  N.  C,  724;  Gompertz 
V.  BartUU,  2  Ell.  &  B.,  849;  19  Vt.,  202. 

The  defendant  does  not  resist  the  fulfillment 
of  his  agreement  for  any  fraud;  nor  does  the 
verdict  impute  any  mala  fide*  to  the  plaintiffs. 

The  case  rests  upon  these  facts.  There  was 
a  sale  of  a  cargo  or  flour  at  a  price  dependent 
upon  the  fact  whether  the  component  parts  in- 
spected superfine  or  bad,  which  was  described 
as  of  one  brand,  but  which  proved  to  be  of  an- 
other. There  was  no  material  difference  in  the 
credit  of  the  brands,  and  the  market  price  of 
the  flour  was  but  little  affected  by  the  question 
whether  the  brand  was  of  the  one  or  the  other 
mill. 

A  portion  of  the  flour  has  been  delivered  to, 
and  paid  for,  and  consumed  by,  the  defendant. 
He  made  no  offer  to  return  this  flour.  The 
flour  remained  in  the  Ork  from  the  18th  of  Jan- 
uary till  the  81st  of  January,  subject  to  the  exi- 
gencies of  the  contract.  During  that  period, 
there  was  no  complaint  on  the  part  of  the  de- 
fendant. From  the  28th  of  January  till  the  5th 
of  February,  when  the  refusal  to  accept  the  re- 
mainder of  the  flour  and  the  sale  of  it  on  ac- 
count took  place,  the  price  of  flour  was  steadily 
declining. 

It  may  be  admitted  that  the  description  of  the 
flour  as  Haxall  imported  a  warranty  that  it  was 
manufactured  at  mills  which  used  that  brand; 
and  that  the  purchaser  would  have  been  enti- 
tled to  recover  the  amount  of  difference  in  the 
value  of  that  and  an  inferior  brand. 

PuieeU  v.  Horton,  2  Blng,  N.  C,  668;  Hen- 
thate  V.  Bobin*,  9  Mete.,  83. 

But  it  cannot  be  admitted  that  the  purchaser 
was  entitled  to  abandon  this  contract. 
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Id  the  note  lo  Cfutter  v.  PoweU,  in  2  Smith's 
Lead. Cases,  1,  the annotator  says:  "  It  is  settled, 
by  ,^reet  v.  Blay.  2  B.  &  Ad.,  456,  and  Pmilton 
V.  Lattimore,  9  B.  &  C,  259.  where  an  article  is 
warranted,  and  the  warranty  is  not  complied 
with,  the  vendee  has  three  courses,  any  one  of 
which  be  may  pursue.  1.  He  may  refuse  to 
receive  the  article  at  all.  2.  He  may  receive 
it,  and  bring  a  cross-action  for  the  breach  of 
the  warranty.  8.  He  may,  without  brining  a 
cross-action,  use  the  breach  of  warranty  in  re- 
duction of  damages  in  an  action  brought  by  the 
vendor  for  the  price."  The  annotator  proceeds 
to  say,  "that  it  was  once  thought,  and,  indeed, 
laid  down  by  Lord  Eldon,  in  Oirtit  v.  Hannay, 
8  Esp. ,  83,  that  he  might,  on  discovering  the 
"breach  of  warranty,  rescind  the  contract,  re 
turn  the  chattel,  and.  if  he  had  paid  the  price, 
recover  it  back.  This  doctrine,  which  was 
opposed  to  Wetiton  v.  Downe»,  1  Doug.,  28,  is 
overruled  by  Street  v.  Blay,  2  B.  &  Ad.,  456, 
and  Oompertz  v.  Denton,  1  Cromp.  &  M.,  207; 
and  it  is  clear  that,  though  the  non-compliance 
with  the  warranty  will  justify  him  in  refusing 
to  receive  the  chattel,  it  will  not  justify  him  in 
returning  it,  and  suing  to  recover  tjack  the 
price." 

The  second  and  third  propositions  of  this 
learned  author  are  indii'putable,  and  have  re- 
ceived the  sanction  of  this  court.  Thornton  v. 
Wyim,  13  Wheat.,  183,  as'modifled  by  Withers 
V.  arune,  9  How.  8.  C,  218.  The  first  prop- 
osition, concerning  the  right  of  (he  purchaser 
to  reject  the  article  I)ecau8e  it  varies  from  the 
warranty,  is  an  open  question.  In  Dawton  v. 
CoUu,  10  C.  B.,  527  (70  Eng.  C.  L.).  the  judges 
dissent  from  it.  The  CMg  Juttiee  expressed 
his  favor  for  the  conclusion,  "  that  the  buyer  has 
no  right  to  repudiate  the  article,"  because  it 
did  not  correspond  to  the  warranty;  and  Cres 
well,  JuDiice,  said:  "Where  the  rule  is  of  an 
individual  and  specific  thing,  the  vendee  can 
only  defend  himself,  altogether,  against  an  ac 
tiou  for  not  accepting  it,  if  the  thing  be  utterly 
worihless,  as  in  Pimlton  v.  Lattimore;  or,  in 
part,  b;^  giving  the  breach  of  warranty  in  evi- 
dence in  reduction  of  damages."  And  this 
corresponds  with  the  conclusions  of  this  court 
in  the  case  of  T7iom(on  v.  Wynn.  12  Wheat., 
183,  where  very  similar  language  is  used. 

But  while  the  first  proposition  of  the  note  in 
the  Leading  Cases  is  a  matter  of  dispute,  there 
is  none  in  res|Mct  to  the  conclusion  that  the 
purchaser  who  has  received  and  used  the  arti- 
cle, and  derived  a  benefit  from  it,  cannot  then 
rest  ind  the  contract.  This  principle  is  staled 
in  Hunt  v.  Silk,  5  East.  449,  in  which  Lord 
Ellenborough  says:  "  Where  a  contract  is  lo 
be  rescinded  at  nil,  it  must  be  rescinded  in  toto, 
and  Ihu. parties  put  in  ttatu  quo."  And,  "if 
the  plaintiff  miuht  occupy  the  premises  two 
days  beyond  the  time  when  the  repairs  were  to 
have  been  done  and  the  lease  executed,  and  yet 
revciud  the  contract,  why  might  he  not  rescind 
it  after  a  twelvemonth  on  the  same  account? 
Tills  objection  cannot  be  gotten  rid  of.  The 
parlies  cannot  be  put  in  statu  quo."  In  Perley 
v.  Biikh,  23  Pick. ,  283,  the  same  principle  is 
apiilied  to  contracts  of  sale  of  chattels.  The 
court  say:  "  The  purchaser  cannot  rescind  the 
contract,  and  yet  retain  any  portion  of  the  con- 
sideration. The  only  exception  is,  where  the 
property  is  entirely  worthless  to  both  parties. 


The  purchasers  cannot  derive  any  benefit  fram 
the  purchase,  and  yet  rescind  the  contract  It 
must  he  nullified  in  toto  or  not  at  all.  It  csn- 
not  be  rescinded  in  part  and  enforced  in  part." 
In  Bamett  v.  Stanton,  2  Ala.,  183,  the  court 
say:  "A  contract  cannot  be  rescinded  without 
mutual  consent,  when  circumstances  have  been 
so  altered  by  a  part  execution  that  the  parties 
cannot  be  put  in  statu  quo;  for  if  it  be  rescinded 
at  all,  it  must  lie  recscinded  in  toto."  To  the 
same  effect  is  Uhristy  v.  Cummins,  8  McLean, 
386;  2  Hill  N.  Y.,  288.  per  Ck.  J.  Nelson; 
Kate  V.  John.  10  Watts,  107.  In  Themton  v. 
Wynn,  12  Wheat..  183.  this  court  say:  "  That 
if  the  sale  of  a  chattel  be  absolute,  and  there 
be  no  subsequent  agreement  or  consent  of  the 
vendor  to  take  back  the  article,  the  contract 
remains  open,  and  the  vendee  is  put  to  his  ac- 
tion upon  the  warranty,  unless  it  be  proved 
that  the  vendor  knew  of  the  unsoundness  of 
the  article,  and  the  vendee  tendered  a  return  in 
a  reasonable  time." 

If  the  verdict  bad  found  that  the  defendant 
had  sustained  any  damage  from  the  diCFerence 
in  the  brands  on  the  flour,  the  price  would 
have  been  diminished  accordingly ;  and  so  the 
defendant  might  have  been  indemnified  upon 
an  action  commenced  by  himself,  alleging  a 
breach  of  the  contract.  But.  without  conad- 
erin^  whether  he  could  refuse  to  accept  any 
portion  of  the  flour  for  the  variance  from  the 
letter  of  his  contract,  we  decide  that  he  lost 
this  power  when  be  applied  to  have,  paid  for. 
and  sold  the  parcels,  on  the  25th  and  31st  of 
January,  1853. 

The  defendant  pleaded  that  the  several  cause* 
of  action  in  the  compla<nt  mentioned  did  not 
accrue  within  two  years  before  the  commence- 
ment of  the  suit.  The  Code  of  California 
provides,  that  "an  action  upon  any  contract. 
obligation,  or  liability,  founded  upon  an  instru- 
ment of  writing,  except  those  mentioned  in  * 
preceding  section,  shall  be  brought  within  three 
years,  and  within  two  years  if  founded  upon  a 
contract,  obligation,  or  liability,  not  in  writing, 
except  in  actions  on  an  open  account,  for  goods, 
wares  and  merchandises,  and  for  any  artkle 
charged  in  a  store  account.  The  ple%  of  the 
defendant  does  not  allege  that  the  cause  of  ac- 
tion is  founded  upon  a  contract,  obligation,  <m 
liability,  not  in  writing,  nor  show  that  it  falls 
within  the  limitation  of  two  years,  as  pleaded. 
The  complaint  is  framed  so  as  to  admit  evi- 
dence of  a  contract  in  writing  quite  as  well  as 
an  oral  contract,  and  the  evidence  shows  this 
action  is  founded  on  a  written  contract.  The 
plea  should  have  contained  an  averment  that 
the  cause  of  action  was  not  in  writing,  will) 
such  other  averments  as  to  show  that  the  bar 
of  the  statute  pleaded  was  applicable. 

A  plea  cannot  be  sustaiuMl.  which  rests  for 
its  validity  upon  a  supposed  state  of  facta  whk'li 
may  not  exist.  The  plea  must  be  an  answer  to 
any  case  which  may  lie  legally  established  under 
the  declaration.  Wimtlon  v.  The  Thutett'  Cm- 
veriity,  <tc.,  ttc,  1  Ala.,  124. 

It  was  objected  that  the  proof  shows  that  the 
assignment  by  Flint,  Peabody  &  Co.  was  made 
to  the  plaintiffs  in  the  suit,  and  that  the  decla- 
ration alleges  that  they  assigned  their  intemt 
in  the  claim  to  John  Bertram,  one  of  the  plaint- 
iffs. The  Code  of  California  requires  that  ac- 
tions shall  be  prosecuted  in  the  name  of  the 
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real  party  in  interest,  and  that  all  parties  having 
an  interest  in  the  subject  of  the  action,  and  in 
obtaining  the  relief  aemanded,  may  be  joined 
as  plaintiffs.  The  plaintiffs  are  shown  to  be 
the  parties  jointljf  interested  in  the  subject  of 
the  action,  and  in  the  claim  for  relief.  It  is 
quile  immaterial  in  what  proportions  they  may 
be  concerned.  Their  case  is  substantially  estab- 
lished, when  their  joint  interest  is  shown,  and 
the  error  in  respect  to  the  degree  of  the  interest 
of  the  several  parties  is  not  such  a  variance  as 
will  be  considered. 
Judgment  affirmed. 


EDWIN  M.   CHAFFEE.   Trustee  of  Hor- 

ACa  H.  Day,  Plff.  in  Er., 

». 

NATHANIEL   HAYWARD; 

AND 

HORACE  H.  DAY.  Plff.  in  Er. 

V. 

NATHANIEL   HAYWARD. 

(See  9.  C,  20  How.,  S(l»^6.) 

Juritdietion  ofpenon,  only  obtained  by  personal 
service — not  by  attachment  of  property — eoen 
in  patent  cases. 

Jurisdiction  of  the  person  of  a  defendant  (who  is 
an  Inhabitant  of  another  State),  can  only  be  ob- 
tained, in  a  civil  action,  by  service  of  process  on 
his  person,  within  the  district  where  the  suit  is  in- 
stituted. 

No  Jurisdiction  can  be  acquired  by  attaching 
property  of  a  non-resident  defendant,  pursuant  to 
a  state  attachment  law. 

The  United  States  courts  are  vested  with  power 
to  execute  the  laws  respecting:  inventors  and 
patented  Inventions ;  but  where  suits  are  to  lie 
broufj:bt  Is  left  to  the  trcneral  law,  to  wit :  to  the 
11th  section  of  the  Judiciary  Act,  which  requires 
personal  service  of  process,  within  the  district 
where  the  ^ilt  is  brougrht,  if  the  defendant  t>e  an 
inhabitant  of  another  State. 

Argued  Jan.  17, 1858.        Decided  Feb.  8.  1868. 

THESE  suits  were  brought  in  the  Circuit 
Court  of  the  United  State?  for  the  District 
of  Rhode  Island,  by  the  plaintiff  in  error,  for 
the  recovery  of  damages  for  the  alleged  infringe- 
ment of  a  certain  patent.  The  defendant 
pleaded  to  the  jurisdiclionof  the  court,  that  he 
was  not  a  resident  of  the  District  of  Rhode  Island, 
and  Ihat  he  was  not  served  with  process  within 
the  said  district.  The  plaintiff  demurred,  and 
the  (^urt  overruled  the  demurrer  and  dismissed 
the  case  for  want  of  jurisdiction.  The  plaintiff 
thereupon  sued  out  this  writ  of  error. 

Messrs.  T.  A.  Jenekes  and  R.  H.  Oillet, 
for  plaintiff  in  error: 

The  Circuit  Courts  have  Jurisdiction  over 
the  subject  matter  of  these  suits,  without  refer- 
ence to  the  residence  of  the  parties.  The  ques- 
tion, therefore,  is,  whether  the  defendant  was 
rightfully  brought  within  the  jurisdiction  of 
the  Circuit  Court  for  the  District  of  Rhode 
Island,  by  the  attachment  of  his  real  and  per- 
sonal estate  in  that  district,  witliout  personal 
service  of  the  process  upon  him. 

Non.— Appearance  cure*  defectn  in  eerrlce  nf  proc- 
ess axil  Us  lum-service,  except  uant  nf  Juristlictiiin 
of  subject  matter.  See  note  to  Knox  v.  Summers, 
7  V.  8.  (3  Cranch),  496. 

ttee  20  How. 


1.  The  Circuit  Court  for  the  District  of 
Rhode  Island  having  jurisdiction  of  the  sub- 
ject matter,  may  issue  its  process  in  the  same 
form,  and  the  process  itself  may  be  served  in 
the  same  manner  as  process  issuing  from  the 
Supreme  Court  of  that  State  for  any  cause  of 
action  within  its  common  law  jurisdiction. 

Process  Act  of  May  8,  1792,  sec.  2,  Stat,  at 
L.  1,  276. 

The  form  of  the  writs  in  these  cases  and  the 
mode  or  proceedings  to  bring  the  defendant 
before  the  court,  were  strictly  in  accordance 
with  the  law  of  Rhode  Island. 

Public  Laws  of  R.  L.  Dig.  1844,  pp.  110-118, 
116. 

The  statute  law  of  Rhode  Island  regulating 
attachments  on  original  writ,  was  the  same  in 
1789  as  in  1855. 

See  Dig  1767,  p.  12;  Dig.  1798,  p.  201. 

In  all  the  Statutes  authoiizing  attachments  of 
personal  property,  the  same  provision  is  found 
which  is  contained  in  the  Dig.  1844,  p.  118, 
sec.  8:  "When  an  attachment  is  made  in 
manner  aforesaid,  the  same  shall  be  eutflcient 
to  bring  the  cause  to  trial."  Neither  in  the  case 
of  attachment  of  personal  property,  nor  of 
real  estate  (p.  115,  sec.  11)  is  there  any  provis- 
ion made  for  personal  service  on  the  defendant. 
In  the  case  of  personal  estate,  a  copy  of  the 
writ  must  be  left  at  the  defendant's  usual  place 
of  abode  (p.  118,  sec.  8),  and  in  the  case  of  real 
estate,  with  the  person  in  possession  of  the  land 
and  with  the  clerk  of  the  town  where  the  land 
lies  ^p.  115,  sec.  11).  Such  service  (sec.  8,  p. 
118)  IS  expressly  declared  sufficient  to  bring 
the  cause  to  trial.  In  case  of  real  estate,  the 
execution  runs  agninst  the  property  attached 
(sec.  11,  p.  115). 

2.  The  11th  section  of  the  Judiciary  Act  of 
1789  does  not  prohibit  the  taking  of  jurisdiction 
over  this  cause. 

Pieguet  v.  Saan,  5  Mas.,  561;  Biehmond  v. 
Dreyfous.  1  Sumn.,  181;  Toland  v.  Spragne,  12 
Pet.,  800. 

The  case  of  Day  v.  The  NetearlQ  India  Rub- 
ber Manufacturing  Co.,  1  Blatchf.,  628,  was 
rightfully  decided,  inasmuch  as  the  mode  of 
proceeding  adopted  in  the  commencement  of 
that  suit  had  not  been  adopted  by  the  Circuit 
Court  of  New  York. 

It  is  submitted  that  the  Circuit  Court  in 
Rhode  Island  takes  jurisdiction  of  cases  under 
the  Patent  Laws,  in  the  manner  that  the  Su- 
preme Court  of  that  State  takes  jurisdiction  of 
any  transitory  action. 

An  objection  to  this  view  taken  by  Mr.  Jus- 
tice Story  in  Picquet  v.  9u)an,  6  Mas.,  661,  is 
that  the  Process  Act  was  not  intended  to  en- 
large the  jurisdiction  of  the  Circuit  Courts  as 
defined  by  the  Judiciary  Act.  This  objection 
is  not  tenable  in  a  patent  cause,  because  the 
jurisdiction  of  the  court  is  enlarged  by  the 
Patent  Laws,  and  the  Process  Acts  are  to  be 
applied  for  the  purpose  of  carrying  into  effect 
the  jurisdiction  so  conferred,  as  well  as  that 
founded  on  citizenship. 

8.  This  is  a  case  of  attachment  of  specific 
property,  real  and  personal,  which  by  the 
Rhode  Island  Statute  at  the  date  of  the  Process 
Act  is  made  a  sufficient  service  to  bring  the 
cause  to  trial,  and  therein  differs  from  all  the 
cases  decided  under  the  11th  Section  of  the 
Judiciary  Act,  which  were  cases  of  foreign  at- 
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tachment.  In  Pieqtut  v.  Suian,  S  Mas.,  S61, 
there  was  an  attempt  to  attach  the  real  estate 
of  the  defendant,  but  this  attempted  service 
was  declared  by  Judge  Story  "defective  and 
nugatory."  The  Statute  of  Rhode  Island,  in 
effect,  declares  that  a  defendant  is  lo  be  found 
in  that  State,  for  the  purposes  of  the  jurisdiction 
of  its  courts  by  his  visible,  oemonal  and  real 
property,  which  can  be  seized  and  levied  on  by 
the  sheriff.  The  decisions  of  the  courts  of  the 
United  States,  in  cases  where  the  jurisdiction 
rests  exclusively  on  citizenship,  declare  that  a 
defendant  is  not  "found"  in  a  aUtrict  where  one 
of  his  debtors  resides.  There  is  no  conflict  in 
maintaining  both  propositions. 

Me»xn.  ChArles  S.  Bradley  and  Joseph 
S.  Pitman,  for  defendants  in  error. 

The  defendant  in  error  contends  that  the 
judgment  of  the  Circuit  Court  of  Rhode  Island 
was  correct  and  should  be  affirmed,  relying 
upon  the  following  points: 

1.  Xo  civil  suit  can  be  brought  in  the  Circuit 
Court  against  the  defendant  in  any  district 
whereof  ne  is  not  an  inhabitant,  or  is  not  found 
at  the  date  of  the  alleged  service  of  the  writ. 

Judiciary  Act  of  1789,  sec.  11.  8t4t.  at  L., 
Vol.  1.  p.  79;  HotUngtworth  v.  Adamt,  2  Dall., 
396;  PoOard-f.  Dwight,  4  Cranch,  424;  Piequa 
V.  Stoan,  S  Mason,  85-48,  50;  Richmond  v. 
Drejjfov*,  1  Sumn.,  181,  2;  Harrison  v.  Bowan 
«t  we.,  1  Pet.,  C.  C,  489;  Toland  v.  Sprague, 
12  Pet..  800,  828,  880;  Com.  and  B.  R.  B'kof 
ViekAurg  v.  Sloeomb,  14  Pet.,  60;  Levy  v. 
Fitzpatriek,  16  Pet..  171 ;  LovisnOe  B.  R.  Co. 
v.  Letton,  2  How.,  556;  Btmdonv.  Ridgteaj/,  17 
How., 424;  Sadlier  V.  FaUon.iCurt.,  679,581. 

The  law  has  been  equally  well  settled  in  re- 
lation to  service  of  process  in  patent  suits. 

Uoraet  H.  Day  v.  The  Nereark  India  Rubber 
Manufacturing  Go.,'l  Blatchf.,  629;  Saddlerv. 
Hudion,  2  Curt.,  6. 

2.  But  irrespective  of  the  plea,  there  is  ap- 
parent on  the  record  itself,  in  the  writ  and  the 
return  of  theMarshal  thereon.sufflcient  ground 
to  warrant  tfie  court  below  in  dismissing  this 
case.  It  was  not  necessary  that  the  marshal 
should  have  made  return  that  the  defendant 
bad  no  known  place  of  abode  in  this  district; 
yet.  having  done  so,  and  also  made  return  that 
the  body  of  the  defendant  could  not  be  found 
in  the  district,  the  parties  are  bound  by  the 
return  and  the  facts  it  sets  forth. 

Le»»ee  of  Walden  v.  Craig' i  ITeiri,  14  Pet., 
iri2;  Cutlery.  Bae,  7  How.,  781;  SeottY.  Sand- 
ford,  19  How..  401. 

Mr.  Juttiee  Catron,  delivered  the  opinion 
of  the  court: 

The  question  of  law  decided  below,  and 
which  we  are  called  on  to  revise,  arises  on  the 
following  facts:  On  the  22d  day  of  October, 
1855.  the  plaintiff  in  error  sued  out  a  writ  in 
the  Circuit  Court  of  the  United  Stales  for  the 
Rhode  Island  District,  against  Nathaniel  Hay- 
ward,  styling  him  as  "of  Colchester,  in  the 
State  of  Connecticut,  commorant  of  Provi- 
dence, in  the  State  of  Rhode  Island,"  for  the 
recovery  of  damages  alleged  to  have  been  sus- 
tained by  the  plaintiff  in  error,  by  reason  of  an 
alleged  infrin^ment  of  a  patent  right  claimed 
by  said  plaintiff. 

On  the  same  day.  the  Marshal  of  the  Rhode 
Island  District  made  return  on  the  writ,  that 
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"  for  want  of  the  bod^  of  the  within  defendant 
to  be  by  roe  found  within  my  district,  I  have 
attached,"  &c.  (enumerating  certain  rckl  estate 
lying  in  the  City  of  Providence,  in  the  State  of 
RhMe  Island),  and  a  still  further  return  of  hav- 
ing made  further  service  of  the  writ,  by  attach- 
ing all  the  personal  estate  of  the  defendant  in 
the  India  rubber  factory  of  Hartshorn  &  Co., 
and  in  th^  store  or  warehouse  No.  7,  Dorrance 
Street  stores,  &c.,  and  "have  left  true  and  at- 
tested copies  of  this  writ,  with  my  doings  there- 
on, with  the  City  Clerk  of  the  City  of  Provi- 
dence, and  with  John  Sweet  and  William  E. 
Himes,  they  being  in  possession  of  the  premises, 
the  defendant  having  no  known  place  of  abode 
within  my  district." 

At  the  November  Term  of  the  court,  s  decla- 
ration was  filed,  containing  the  allegations  of 
of  citizenship  of  the  plaintiff  and  defendant, 
and  that  the  defendant  was  commorant  of 
Providence,  as  in  the  writ;  and  at  the  same 
term  the  defendant,  in  his  own  proper  person, 
pleaded  to  the  jurisdiction  of  the  court,  that  he 
was  at  the  time  of  the  pretended  service  of  the 
writ,  and  is  an  inhabitant  of  the  District  of 
Connecticut,and  not  an  inhabitant  of  the  District 
of  Rhodo  Island,  nor  was  he  at  the  time  of  the 
pretended  service  of  the  irrit  within  theDistrict 
of  Rhode  Island ;  praying  the  judgment  of  the 
court,  whether  it  can  or  will  take  cognizance 
of  the  action  against  him. 

To  this  plea  the  plaintiff,  by  his  attorney 
filed  a  general  demurrer,  on  which  the  cause 
was  heard,  and  at  the  June  Term  the  court 
overruled  the  demurrer  and  dismissed  the  case 
for  want  of  jurisdiction ;  upon  which  the  plaint- 
iff sued  out  a  writ  of  error. 

By  the  11th  section  of  the  Judiciary  Act  of 
1789,  it  is  provided,  "  That  no  civil  suit  in  a  cir- 
cuit or  district  court  shall  be  brought  against 
an  inhabitant  of  the  United  States  by  any  orig- 
inal process  in  any  other  district  than  that 
whereof  he  is  an  inhabitant,  or  in  which  be  shall 
be  found  at  the  time  of  serving  the  writ." 

It  has  been  several  times  held  by  this  court 
as  the  true  construction  of  the  foregoing  section, 
that  jurisdiction  of  the  person  of  a  defendaoi 
(who  is  an  inhabitant  of  another  State),  can 
only  be  obtained,  in  a  civil  action,  by  service  of 
process  on  his  person,witbin  the  district  where 
the  suit  is  instituted ;  and  that  no  jurisdiction 
can  be  acquired  by  attaching  property  of  a  non- 
resident defendant,  pursuant  to  a  state  attach- 
ment law.  The  doctrine  announced  to  this  ef- 
fect, in  the  case  of  Toland  v.  Spragve,  in  1838 
(18  Pet.,  827),  has  been  uniformly  followed 
since,  both  by  this  court  and  at  the  circuits. 

15  Pet.,  171;  17  How.,  424. 

It  is  insisted,  however,  for  the  plaintiff,  thai 
these  ruling  were  bad  in  cases  arising  where 
the  jurisdiction  depended  on  citizenship;  where- 
as, here  the  suit  is  founded  on  an  Act  of  Con- 
gress conferring  jurisdiction  on  the  Circuit 
Courts  of  the  United  Stales  in  suits  by  invoit- 
ors  against  those  who  infringe  their  letters  pat 
ent,  including  all  cases,  both  at  Uw  and  in 
equity,  arising  under  the  patent  laws,  without 
regard  to  citizenship  of  the  parties  or  the 
amount  in  controversy,  and  therefore  the  llth 
section  of  the  Judiciary  Act  does  not  apply, 
but  the  Process  Acts  of  the  State  where  tlie 
suit  is  brought  roust  govern;  and  that  the  Act 
of  Congress  of  May  8lh,  1792,  so  declares. 
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The  3d  section  of  that  Act  provides,  that  the 
forms  and  modes  of  pnxseeding  in  suits  at  com- 
man  law  shall  be  the  same  as  are  now  used  in 
the  Federal  Courts,  respectively,  pursuant  to 
the  Act  of  17»9,  oh.  21,  known  as  the  Process 
Act  of  that  year. 

Tliis  Act  (sec.  2)  declares,  that  until  further 
provision  shall  be  made,  and  except  where  by 
this  Act  "  or  other  Statutes  of  the  United  States 
is  otherwise  provided,"  the  forms  of  writs  and 
executions,  and  modes  of  process  in  suits  at 
common  law,  shall  be  the  same  in  each  State, 
respectively,  as  are  now  used  or  allowed  in  the 
Supreme  Court  of  the  same.  This  was  to  be 
the  mode  of  process,  unless  provision  had  been 
made  by  Congress;  and,  to  the  extent  that  Con- 
gress had  provided,  the  State  laws  should  not 
operate. 

Now,  the  only  Statute  of  the  United  States 
then  existing,  regulating  practice,  was  the 
Judiciary  Act  of  1789  (ch.  20),  which  is  above 
recited.  The  11th  section  is  excepted  out  of 
and  stands  unaffected  by  the  subsec^uent  Proc- 
ess Acts,  and  is  as  applicable  in  this  case  as  it 
was  to  those  where  jurisdiction  depended  on 
citizenship.  It  applies  in  its  terms  to  all  civil 
suits;  it  makes  no  exception,  nor  can  the  courts 
of  justice  make  any. 

The  judicial  power  extends  to  all  cases  in  law 
and  equity  arising  under  the  Constitution  and 
laws  of  the  United  States,  and  it  is  pursuant 
to  this  clause  of  the  Constitution  that  the 
United  States  Courts  are  vested  with  power  to 
execute  the  laws  respecting  inventors  and  pat- 
ented inventions;  but  where  suits  are  to  be 
brought  is  left  to  the  general  law,  to  wit:  to  the 
nth  sec.  of  the  Judiciary  Act,  which  requir^ 
personal  service  of  process,  within  the  district 
where  the  suit  is  brought,  if  the  defendant  be 
an  inhabitant  of  another  State. 

Thu  ea»e,  and  that  of  Day  againtt  Hayward, 
depend  on  tlie  same  ground»  of  jurisdiction,  and 
were  both  eorreeUy  dicided  in  the  Circuit  Court; 
and  the  judgment  in  each  i*  affirmed. 

CIted-20  How..  810 ;  20  Wall.,  T. 


ROBERT  HUDGIN8  Aim  RBBECCA  P. 
HUDGINS,  Executrix  of  Albert  G.  Hcd- 
oiNS,  Deceased, 

V. 

WYNDHAM    KEMP,  Assignee    hi   Bank 
ruptcy  of  John  L.  Hudgins. 

(See  S.  C,  20  How.,  4^^.) 

Judgment  tuttained,  on  quettion  of  fraud — 
fraudulent  grantee,  not  permitted  to  redeem  on 
paying  creditors — exceptions  to  report  not  taken 
beiou),  not  heard  on  appecU. 

Judirment  of  tbe  court  below  sustained  on  the 
questluD  of  fraud,  oa  tlie  facts. 

Cuurt  ttelow  did  not  err  in  orderinc  a  sale  of  tbe 
property  fraudulently  conveyed  without  havliiK 
Hrst  ascertained  tbe  debts  of  the  tmokrupt,  or  p«r- 
mitilugr  the  fraudulent  trrantee  to  redeem  on  pny- 
intr  tbem. 

Exceptions  not  taken  in  the  court  below,  to  ibe 
report  of  tbe  master,  will  not  be  beard  on  apiical. 

Argued  Dee.  SO,  1867.      Decided  Feb.  10,  1857. 

THE  bill  in  this  caM!  wa.«  filed  in  the  Circuit 
Court  of  the  United  States  for  tbe  Eastern 
See  20  How, 


District  of  Virginia,  bv  the  assignee  in  bank- 
ruptcy of  John  L.  Hudgins,  against  tbe  appel- 
lants, to  set  aside  a  certain  conveyance,  charged 
to  have  been  made  by  said  Hud^ns  in  fraud  of 
his  creditore. 

The  court  below  entered  a  decree  in  favor  of 
the  complainant,  declaring  said  conveyance 
fraudulent  and  void  as  against  creditors.  *  The 
case  is  now  here  on  appeal.  « 

A  further  statement  appears  in  the  opinion 
of  the  court. 

Metiers.  James  Lyons  and  Reverdy 
Johnson,  for  appellant: 

The  appellants  insist  that  the  decree  is  erro- 
neous ana  ought  to  be  reversed,  because, 

I.  There  is  no  proof  of  any  fraud  upon  the 
part  of  Robert  Hudgins,  but  on  the  contrary, 
the  proof  is  clear  and  unquestioned  that  he  paid 
the  cash  price  which  his  deed  calls  for,  to  John 
L.  Hudgins,  which,  with  the  charges  upon  the 
property,  amounted  to  its  full  value.  Neither 
is  there  any  proof  of  fraud  in  this  transaction 
by  John  L.  Hudgins. 

II.  There  is  an  abortive  attempt  at  such 
proof.  But  if  it  were  shown  by  the  clearest 
proof  that  John  L.  Hudgins  bad  acted  with  tbe 
most  covinous  and  fraudulent  design  in  mak- 
ing his  convOTance,  that  desi^  would  not  af- 
fect Robert  Hudjvns,  unless  it  was  shown  that 
Robert  Hudgins  participated  in  it,  or  at  least 
had  knowledge  of  it. 

III.  Because  a  sale  of  property  for  valuable 
consideration,  even  by  an  insolvent,  is  not  in 
fact  or  law  a  fraud  upon  any  creditor  who  is 
merely  a  creditor  at  large,  the  fraud,  if  any  be 
committed,  consisting  In  the  concealment  or 
misapplication  of  the  money  arising  from  the 
sale;  and  no  purpose  was  manifested  or  even 
entertained  to  defraud  any  judgment  creditor, 
because  the  deed  upon  its  face  conveyed  the 
property  subject  to  the  rights  of  the  judgment 
creditor. 

IV.  Whether  the  deed  was  void  as  to  credit- 
ors or  not,  it  was  good  between  the  parties  to 
it,  and  no  decree  should  have  been  renden'd 
vacating  the  deed  and  directing  a  sale  of  the 
property,  until  an  account  had  been  taken  of 
the  debts  for  the  purpose  of  ascertaining  whelh  - 
er  there  were  any  unpaid  and  recoverable;  and 
if,  upon  the  report  of  such  account,  it  appeared 
that  there  were  such  debts,  the  defendant,  Rob- 
ert Hudgins,  had  a  right  to  redeem  his  land  by 
paying  them,  or  so  much  of  the  land  might 
then  have  been  sold  as  would  satisfy  them.  It 
was  error  to  sell  the  whole  land  without  first 
ascertaining  that  there  were  debts  sufficient  lo 
absorb  it,  and  without  allowing  the  defendant 
the  privilege  of  redeeming  it. 

V.  Because  the  judgment  creditors  had  no 
right  to  do  more  than  extend  the  lands,  unless 
it" was  shown,  as  it  was  not,  tliat  tbe  profits  in 
a  reasonable  time  extinguish  the  debts.  But 
they  had  no  right,  because  by  proof  of  their 
debts  before  the  commissioner,  the  lien  of  tlie 
judgment  was  extinguished. 

VI.  It  was  error  to  charge  Robert  Hudgins 
with  rents  and  profits  prior  to  the  filing  of  IIk' 
bill  against  him.  Up  to  that  time  be  held  and 
claimed  property  as  his  own,  as  a  purchaser  for 
valuable  consideration,  and  the  utmost  that  the 
plaintiff  could  claim  of  him  would  be  the  rieht 
of  a  judgment  creditor,  and  his  right  to  rents 

land  profits  is  never  extended   retroactively 
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beyond  the  filing  of  the  bill;  and  in. this  case 
the  error  and  injostice  of  the  rule  which  has 
been  applied  to  the  defendant,  is  most  remark- 
able and  obvious.  The  plaintiff  charjces  that 
the  conveyance  to  the  defendant  was  fraud- 
ulent, and  therefore  he  claims  the  right  to  re 
criver  of  him  the  rent  of  the  property  in  one 
case,  and  the  profits  in  another,  upon  the  grotmd 
*  that  he  has  actually  enjoyed  the  property  in 
the  one  case  and  received  the  profits  in  the  oth- 
er; and  yet  the  plaintiff  has  taken  testirabny 
that  the  defendant  did  not  occupy  the  property 
for  which  rent  is  charged,  but  John  L.  Hudglns 
did,  and  that  is  relied  upon  as  evidence  of  the 
fraud.  Now,  it  cannot  be  true  that  he  did  not 
occupy  it,  and  therefore  merely  pretended  to 
purchase  it,  and  therefore  has  been  guilty  of  a 
fraud,  and  yet  be  did  occupy  it,  and  therefore 
is  not  guilty  of  a  fraud;  yet  the  decree  practi- 
cally'affirms  both. 

And  in  respect  to  the  profits.  The  defendant 
is  charged  with  profits  which  there  is  no  proof 
that  he  received. 

VII.  The  plaintiff  is  seeking  to  recover  debts, 
if  he  has  any  right  at  all,  which  were  due  pri- 
marily by  Thomas  Hudgins,  for  which  John  L. 
HudgiDS  was  security,    llomas  Hudgins,  by 

the  oeed  of  the day  of ,  conveyed 

a  large  amount  of  property  to  trustees  for  the 
benefit  of  those  creditors,  giving  them  priority 
over  other  creditors  who  are  also  secured  by 
the  said  conveyance.  The  creditors  accepted 
the  conveyance  and  took  under  it.  The  court 
should  have  required  them  to  account  for  the 
property  conveyed  by  that  deed  before  it  au- 
tb-  'tized  them  to  take  the  property  of  John  L. 
Hudgins,  if  the  property  in  question  was  his; 
and  still  more,  before  it  authorized  them  to  lake 
the  property  from  another  who  claimed  it  as 
purchaser  for  valuable  consideration,  and  cer- 
tainly held  it  by  a  title  valid  against  John  L. 
Hudgins. 

The  property  thus  conveyed  may  have  been 
Hufflcient  to  satisfy  all  the  debts,  and  they  may 
have  been  paid;  the  answers  express  the  belief 
that  they  have  been ;  an  account  of  the  trust  fund 
only  could  determine  the  point.  By  accepting 
the  deed  and  taking  under  it,  the  creditors  as- 
sumed the  responsibility  of  fairly  accounting 
for  the  property  conveyed;  they  cannot  sue,  or 
hold  sublect  to  their  use,  the  property  of 
Thomas  Hudging,  and  yet  claim  that  of  John 
L.  Hudgins  or  his  vendor  for  the  same  debts. 

Vin.  The  decree,  which  is  final,  takes  no 
notice  of  the  rights  of  Robert  Hudgins  as 
against  John  L.  Hudgins,  and  makes  no  provis- 
ion for  the  restitution  to  him  of  the  surplus 
which  might  remain  of  the  proceeds  of  the  sales 
of  the  property  after  satisfying  the  debts:  al- 
though there  may  be  such  surplus,  and  if  there 
shall  be,  Robert  Hudgins  is  certainly  entitled 
to  it,  because  his  title,  if  not  good  against  the 
creditors  of  John  L.  Hudgins,  is  good  against 
everyone  else. 

I^.  The  court  did  not  pass  upon  the  excep- 
tions to  the  depositions,  and  therefore  admitted 
the  testimony  excepted  to. 

The  following  authorities  are  also  relied 
upon: 

Shirley  v.  Long,  6  Rand.,  735;  Darts  v.  T\tr- 
ner,  4  Gratt.,  432;  Blain  v.  Maynard,  3  Leigh, 
39;  Fonu  v.  Biet,  9 Gratt..568;  Exparie  Ohruiy, 
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3  How.,  292;  PhetHplaee  t.  Sagla,  4  Mas..  312: 
ffopkirk  v.  Randolph,  2  Brock.,  182;  Bnndaa 
V.  Phillips.  8  Mas.,  878;  Gregg  v.  Saifre.  8  Pet. 
244;  CUmgh  v.  T/umpton.  7  Gratt,  26;  ZV/rr  v. 
8hav>,  4  Johns.  Ch.,  17;  Burton  v  Smith,  18 
Pet,  464;  1  8to.  Eq.,  884;  1  8to.  Eq.,  588. 

Meurt.  Conway  Robinaon  and  John  L. 
Patton  for  appellee: 

Appellee'*  Point*  and  Authoritie*  in  lupport  of 
them. 

1.  The  decree  is  right  and  ought  to  beat- 
firmed.  The  deed  from  Robert  Hudgins  to 
John  L.  Hudgins  was  contrived  of  fraud  with 
intent  to  defraud  the  creditors  of  tbe  said  John 
L.  Hudgins  of  their  lawful  debts,  and  was 
therefore  properly  set  aside  in  toto,  under  the 
Virginia  Act,  in  1  R.  C,  1819,  p.  872,  c.  101, 
sec.  2;  Chamberlaune,  dbc.,  v.  Temple,  2  Rand., 
395;  Garland  v.  Rites,  4  Rand.,  283;  Shirley  t. 
Long,  6  Rand.,  735,  and  other  cases  cited  in  1 
Rob.  Pr. ,  old  ed. ,  513,  554 ;  and  under  the  Bank- 
rupt Act  of  1841. 

Stindi.  V.  Oodwixe,  4  Johns.,  559,  also  .582  to 
600;  Codwise  v.  GeUUm,  10  Johns.,  517;  Ar- 
nold.  V.  Maynard.  2  Story,  352 ;  Huichim  v. 
Taylor,  5  Law  Rep.,  289;  ComweU's  Appeal. 
7  Watte.  &  8.,  811;  McAllister  v.  Richard*.  6 
Pa.  St..  183. 

For  the  assignee  is  not  only  vested  by  the  law 
with  all  the  rights  of  the  bankrupt,  but  with 
the  rights  of  the  creditor  also.  He  may  set 
aside  a  fraudulent  conveyance  of  the  bankrupt, 
which  the  bankrupt  himself  could  not  do. 

NclAan  v.  Lafayette  Bank.  8  McLean.  189, 
687;  McLeans.  Meline,  8  McLean,  X^Q;  McLean 
t.  Johnson,  3  McLean,  202;  Everett  v.  Stone,  3 
Story,  458;  Peekham  v.  Burrovus,  8  Story,  544- 
Freeman  \.  Deming,  3  Sandf.  Ch.,  882;  Sha*- 
han  V.  WherriU.  7  How.,  627;  Bnekingham, 
V.  McLean,  13  How.,  170. 

2.  There  is  no  error  as  to  the  rente  and  prof- 
ite.  An  account  of  rente  and  proflte  was  decreed 
from  the  time  of  the  Act  of  Bankruptcy 
in  Sands,  v.  Codteise,  4  .Tohns.,  589,  600. 
On  the  same  principle  it  was  proper  here  to 
decree  rente  and  pronls  from  the  filing  of  the 
petition;  for  tbe  "Act  of  Bankruptcy  in  En- 
gland is  tantamount  to  a  filing  of  the  petition 
under  our  Statutes." 

Mcljcan  v.  Meline,  8  McLean.  200. 

The  pendency  of  the  petition  is  constniclive 
notice  Uiereof  to  the  grantee  in  the  deed. 

Morse  v.  Godfrey,  8  Story.  391. 

If  there  was  before  that  time  a  right  in  Rob- 
ert Hudgins  to  let  the  avails  or  annual  income 
be  expended  dt  his  discretion,  without  respoo- 
sibility  to  any  one,  there  could  be  no  such  right 
afterwards. 

4  Johns.,  588. 

Under  the  voluntary  system,  the  assignpe 
derives  as  much  right  to  rente  and  proflte  from 
the  petition  and  decree,  as  he  derives  under  tbe 
mvoluntarv  system  from  the  Act  of  Bank- 
ruptcy  and  the  decree. 

8.  Even  if  the  decree  of  the  Circuit  Court 
were  set  aside,  there  should  be  a  decree  agauM 
Robert  Hudgins  for  tbe  purchase  money  p- 
maining  unpaid  at  the  time  of  tbe  bankmpiV 
petition,  and  the  land  held  subject  thereto,  s^ 
well  as  to  the  liens  of  the  judgment  creditor?  of 
John  L.  Hudgins. 

«1  C.& 
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Hr.  Jiutiee  Nelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Cir- 
cuit Court  of  the  United  States  for  the  East- 
em  District  of  Virginia. 

The  bill  was  filed  in  the  court  below  by  the 
assignee  in  bankruptcy  of  John  L.  Hudgins, 
against  Robert  Hudgins  and  others,  to  set 
aside  the  conveyance  of  a  large  real  estate 
charged  to  have  been  made  by  the  bankrupt  to 
the  said  Robert,  in  fraud  of  his  creditors  and 
of  the  Bankrupt  Law  of  the  19th  August,  1841. 
The  deed  of  conveyance  purports  to  have  been 
executed  on  the  Slst  February,  1842.  but  was 
not  recorded  till  the  8th  August  following;  and 
conveyed,  for  the  alleged  ponsideration  of 
$5,000,  three  tracts  of  land — one  tract  of  100 
acres,  one  of  flOO,  and  another  of  70'  acres — 
being,  in  the  aggregate,  1,070  acres,  situate  in 
the  County  of  Mathews,  State  of  Virginia. 
The  imnkrupt's  place  of  residence  was  upon 
one  of  the  tracts.  The  deed  of  conveyance 
contained  a  clause  that  the  lands  should  be 
subject  to  any  judgments  that  then  bound 
them  by  operation  of  law.  J.  L.  Hudgins.  the 
grantor,  was  heavily  in  debt  at  the  time  of  the 
execution  of  the  deed,  and  judgnjieDts  to  a  large 
amount  were  soon  after  recovered  against  him. 
Executions  were  issued  upon  these  judgments, 
and  the  defendant  endeavored,  by  various 
ways  and  contrivances,  to  conceal  his  person 
and  property  from  the  reach  of  them.  This 
was  m  the  spring  and  summer  of  1842. 

On  the  17th  February,  1848,  J.  L.  HudgiRS 
presented  his  petition  to  the  District  Court  for 
the  benefit  of  the  Bankrupt  Act,  annexing 
thereto  a  schedule  of  his  debts  and  property — 
the  debts  exceeding  $12,000;  property  none, 
except  a  contingent  interest  in  a  deed  of  trust 
by  T.  Hudgins,  for  the  benefit  of  creditors. 
On  the  20th  May,  1843,  the  petitioner  was  de- 
clared a  bankrupt,  and  on  the  19th  September 
following.an  order  was  made,  providing  for  the 
creditors  to  show  cause,  on  a  given  day,  why 
the  petitioner  should  not  have  granted  to  him 
a  certificate  of  discharge  from  all  his  debts. 
The  creditors  appeared,  and  resisted  the  dis- 
charges Much  testimony  was  taken  on  their 
behalf,  tending  to  establish  the  fraudulent  trans- 
actions of  the  bankrupt  with  Rolierl  Hudgins 
and  others,  which  are  now  relied  upon  to  set 
aside  the  deed  in  question.  The  opposition  to 
granting  the  discharge  resulted  in  the  District 
Uouri  adjourning  several  questions  of  law  and 
fact  to  the  Circuit  Court,  for  its  decision. 
What  disposition  was  made  of  them  in  that 
court,  we  are  not  advised. 

The  defendant,  Robert  Hudgins,  in  order  to 
projre  the  payment  of  the  purchase  money  of 
the  lands  conveyed  in  the  deed  of  the  21st 
February,  introduced  two  receipts  from  J.  L. 
Hudgins — one  for  $3,05S,  dated  6th  August, 
1844;  the  other,  12th  August,  same  year,  for 
$1,435 — and  proved  the  execution  of  the  same 
by  witnesses,  who  counted  the  money  and  saw 
it  paid. 

The  several  tracts  of  land  conveyed  were 
worih,  as  testified  to  by  witnesses,  over 
$10,000,  double  the  amount  of  the  purchase 
money.  The  possession  and  occupation  of  the 
same,  subsequent  to  the  sale,  seems  not  to  have 
been  changed.  Indeed,  J.  L.  Hudgins,  in  his 
receipt  of  the  payment  of  the  $1,423,  12th 
Hee  20  How. 


August,  1844,  describes  the  land  as  being  the 
same  as  that  upon  which  he  resides,  and  has 
resided  for  years.  He  and  his  sons  have  culti- 
vated and  improved  the  arable  land,  cut  and 
sold  timber  from  the  woodland,  since  the  sale 
to  the  defendant,  Robert,  the  same  as  before, 
the  latter  apparently  exercising  no  control  or 
acts  of  ownership  over  the  property. 

In  the  fore  part  of  July,  1842,  some  four 
months  after  the  alleged  conveyance.  J.  L. 
Hudgins  made  application  to  certain  individ- 
uals to  borrow  a  considerable  sum  of  money, 
to  relieve  himself  from  judgments  and  execu- 
tions then  pressing  upon  him,  and  proposed 
giving  a  deed  of  these  same  lands,  in  trust  to 
the  lenders,  as  security  for  the  loan.  The 
writings  were  prepared  with  a  view  to  carry 
into  effect  this  arrangement,  and  the  defendant 
was  present,  assenting  to  it,  without  disclo<<ing 
that  a  conveyance  had  already  been  made  to 
him. 

A  good  deal  of  other  evidence  was  given  in 
the  case,  bearing  more  or  less  upon  the  ques- 
tion of  fraud,  which  it  is  not  material  to  recite, 
and  which  will  be  found  in  the  record. 

The  court  below,  on  the  18th  May,  1848,  de- 
creed that  the  deed  of  J.  L.  Hudgins,  the 
bankrupt,  to  Robert,  his  brother,  of  the  2t8t 
February,  was  fraudulent  and  void  as  against 
creditors,  and  appointed  the  assignee  in  bank- 
ruptcy a  receiver,  to  take  possession  of  the 
property,  and  directed  that  a  master  should 
take  an  account  of  the  rents  and  profits  from 
the  petition  in  bankruptcy  to  the  time  when 
the  receiver  took  possession.  The  master  sub- 
sequently reported  the  amount  at  the  sum  of 
$2,320.26,  and  on  the  27th  June.  1855,  a  final 
decree,  was  entered.  The  cause  is  now  before 
this  court  on  an  appeal  from  this  decree. 

It  was  scarcely  denied  on  the  argument,  and, 
indeed,  could  not  be.  that  J.  L.  Hudgins,  the 
bankrupt,  had  been  guilty  of  a  fraudulent  con- 
trivance to  hinder  and  defraud  his  creditors  on 
the  execution  of  the  conveyance  m  question; 
but  it  has  been  strongly  urged  that  Robert, 
the  grantee,  was  not  privy  to  the  fraud,  and 
hence  was  a  bona  fide  purchaser  for  a  valuable 
consideration.  We  shall  not,  therefore,  deem 
it  material  to  refer  to  any  portion  of  the  mass 
of  evidence  in  the  case,  except  so  far  as  it  bears 
upon  the  connection  at  the  grantee'  with  this 
question  of  fraud. 

The  answer  of  the  defendant  to  the  bill  is 
not  very  satisfactory.  The  bill  charges  that 
the  deea,  though  it  bears  date  31st  February, 
1842,  was  really  executed  on  or  about  the  2d  of 
July  following,  the  time  it  was  put  on  record ; 
*and  that  it  was  antedated  in  pursuance  of  the 
fraudulent  purpose  charged  against  the  parties. 
The  answer  does  not  notice  or  deny  this  allega- 
tion. Again ;  the  bill  charges  that  the  deed  was 
not  delivered  at  the  time  it  bears  date;  nor,  in 
fact,  delivered  at  all  to  the  grantee  in  any  other 
way  than  the  putting  of  it  on  record  by  the 
grantor  himself.  This  charge  is  not  noticed 
or  denied;  neither  is  the  allegation  denied,  that 
the  grantee  remained  in  the  possession  and  en- 
joyment of  the  property  after  the  conveyance, 
the  same  as  before.  And  this  averment,  be- 
sides being  thus  virtually  admitted,  is  fully  es- 
tablished by  the  proofs  in  the  case. 

The  consideration  or  purchase  money  agreed 
to  be  given  for  the  three  tracts  of  land  con- 
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vcyed,  was  less  than  one  half  the  value,  m  ' 
proved  by  uncontradicted  testimony.  The  deed 
contained  a  clause,  that  the  lands  should  be 
subject  lo  any  judgments  that  were  then  a  lien 
upon  them;  and  it  was  urged,  on  the  argu- 
ment, that  these  judgments  should  be  taken 
into  the  account,  on  fixing  the  amount  of  the 
purchase  money.  But  the  answer  is,  that  it 
does  not  appear,  from  any  evidence  in  the  case, 
that  judgments  existed  against  J.  L.  Hud^ins 
at  the  date  of  the  deed.  We  have  examined 
the  proofs  attentively,  and  find  none;  nor  have 
any  been  referred  to  in  the  briefs  of  the  coun- 
sel. It  also  appears  that  Robert,  the  grantee, 
some  four  months  after  the  date  of  bis  deed, 
and  when  the  title  to  the  land  in  question  was 
in  him,  if  the  conveyance  had  been  really 
made  at  its  date,  was  present,  and  partici- 
pated in  a  negotiation  for  a  loan  of  money 
to  J.  L.  Hudgi^s,  and  which  was  to  be  secured 
by  a  deed  from  him  of  these  very  lands,  in 
trust,  lo  the  persons  advancing  the  money. 

The  conduct  of  the  defendant.  Robert,  in 
this  instance,  famishes  the  foundation  for  a 
strong  inference,  either  that  the  deed  had  not 
then  been  executed  and  delivered,  or,  if  it  had 
been,  that  the  grantee  held  it  for  the  use  and 
benefit  of  J.  L.  Hudgins,  the  grantor.  In 
either  view,  the  fact  affords  a  well  founded  sus- 
picion of  the  bona  fides  of  the  transaction  be- 
tween the  parties. 

In  respMt  to  the  p^ment  of  the  purchase 
money,  of  which  very  formal  proofs  have  been 
given  of  the  principal  part  of  it,  the  effect  in 
support  of  the  conveyance  is  very  much  im- 
paired by  the  fact  that  J.  L.  Hudgins,  in  the 
schedule  of  his  estate  annexed  to  this  petition 
in  bankruptcy,  23d  February,  1843.  takes  no 
notice  of  tiiis  indebtedness  to  him,  by  Robert, 
the  grantee,  and  the  truth  of  the  schedule  is 
veriled  under  oath.  This  was  a  year  and  two 
days  after  the  date  of  the  deed,  and  when  the 
purchase  money  was  unpaid,  if  the  facts  are 
true,  as  insisted  by  both  the  parties  subsequent- 
ly, upon  the  (question  of  payment.  They  now 
admit  this  did  not  take  place  till  August, 
1844.  No  attempt  has  been  made  to  account 
for  or  reconcile  tills  inconsistency,  if  not  worse, 
on  the  part  of  J.  L.  Hudgins.  Without  pur- 
suing the  examination  of  the  proofs  in  the  case 
further,  we  simply  say,  that  after  the  fullest 
consideration  of  the  facts  in  the  case,  we  are 
satisfied  with  the  conclusion  arrived  at  by  the 
court  below  u]^n  this  question. 

But  it  is  insisted  that,  admitting  the  convey- 
ance to  be  void  as  it  respects  the  creditors  of 
J.  L.  Hudgins.  the  court  l)elow  erred  in  order- 
ing a  sale  of  the  property,  without  having  first' 
ascertained  the  debts  of  the  bankrupt,  and 
permitting  the  grantee  in  the  deed  to  redeem 
on  paying  them,  or  directing  only  so  much  of 
the  land  to  be  sold  as  would  be  sufficient  to 
par  the  debts. 

The  answer  to  this  is,  that  the  defendant, 
Robert  Hudgins,  made  no  offer  to  pay  the  debts 
on  ascertaining  the  amount,  and,  for  aught 
that  appears,  Uie  whole  of  the  property  will 
be  no  more  than  sufliicient  to  pay  the  liabilities 
of  the  bankrupt.  If  there  should,  by  chance, 
be  any  surplus,  it  belongs  to  the  court  in  bank- 
ruptcy to  dispose  ol  it.  Whether  it  should  go 
to  the  bankrupt  or  to  his  grantee,  will  be  ^r 
that  court  to  determine. 
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It  is  also  insisted,  that  the  couri  Mitv  erred 
in  decreeing  the  rents  and  profits  of  the  land* 
in  controversy  against  the  defendant,  Hubert 
Hudgins,  for  the  reasons  that  it  is  not  shown 
that  ne  was  in  the  posscxsion  and  enjoymenl  of 
the  same;  and  also,  that  the  court  erred  in  de- 
creeing these  rents  and  profi!ii  from  the  filing 
of  the  petition  in  Iwinkruptcy,  instead  of  from 
the  decree  declaring  J.  L.  Hudgins  a  bankrupt. 

The  short  answer  to  each  of  these  objections 
is,  that  no  such  exceptions  were  taken  to  the 
report  of  the  master,  and  are,  therefore,  not 
properly  before  us.  That  was  the  time  sod . 
place  to  have  presented  these  questions,  and 
the  omission  precludes  any  question  here  on 
the  matter. 

The  decree  of  the  court  below,  affirmed. 


ELLIOTT  W.   HUDGINS  and  JOBN  L 

HUDOINS,  AppeUanft, 

e. 

WYNDHAM  KEMP,  Assignee  in  Bankruptcy 

of  John  L.  Hcdoins. 

(See  S.  C,  iO  How.,  84,  £6.) 

Exceptions  not  taken  in  the  court  below  to  the 
master's  report,  cannot  be  noticed  in  this  court. 

Argued  Dec.  SO,  1857.      Decided  Feb.  10,  ISiS. 

THE  bUl  in  this  case  was  filed  in  the  Circnit 
Court  of  the  United  States  for  the  Eosteni 
District  of  Virginia,  by  the  assignee  in  baolc- 
ruptcy  of  John  L.  Hudgins  agaJust  the  appel- 
lants, to  set  aside  certain  conveyances  by  raid 
l)ankrupt  to  his  son,  charged  to  have  been  made 
in  fraud  of  creditors.  The  court  below,  b^  iu 
decree  sustained  one  of  the  deeds  in  quation, 
and  declared  the  other  fraudulent  and  void  ts 
against  creditors. 

The  defendants  brought  the  case  here  on  tp- 
peal. 

A  further  statement  appears  in  the  opinion  of 
the  court.  See,  also,  the  preceding  case,  which 
is  similar  to  this,  both  depending  upon  subsun- 
tially  the  same  evidence. 

Me»er».  James  Iiyoiw  and  Reverdy 
Johnson,  for  appellants. 

Mtari.  Conway  Robinson  and  JohnlL 
Patton,  for  appellee. 

Mr.  Ju»tiee  Nelson  delivered  the  opiniooof 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Circuit 
Court  of  the  United  States  for  the  Eastern 
District  of  Virginia. 

The  bill  was  filed  by  the  assignee  of  the  b|ok 
rupl,  J.  L.  Hudgins,  as  in  the  preceding  caae, 
against  E.  W.  Hudgins,  a  son,  to  set  a-side  two 
deeds  of  conveyance  of  lands,  as  executed  and 
delivered  by  Uie  bankrupt  to  hinder  and  deity 
creditors;  one  dated  6th  September,  1889.  con- 
veying 300  acres  lying  in  the  County  of  York; 
the  other  dated  1st  >ftrch.  1842,  conveyinjt  l>y 
estimation,  700  acres,  in  the  same  county— the 
latter  for  consideration  of  |a,000.  This  deed 
was  made  a  few  days  after  the  one  set  aside  in 
the  case  of  the  assignee  against  Robert  Hudgio*- 
The  case  depends  upon  substantially  the  ssme 
evidence.  Portions  of  it,  lending  to  connect 
this  defendant  with  the  conduct  of  the  gnutor. 
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in  conveyiDg  away  his  property  in  fraud  of  his 
creditors,  as  respects  the  de«d  of  the  1st  March, 
1642,  are,  if  possible,  somewhat  stronger  than 
that  in  the  preceding  case. 

The  court,  on  the  18th  May.  1848,  decreed 
that  the  deed  was  fraudulent  and  void,  and  that 
the  assignee  in  Imnkruptcy  take  possession  of 
the  property  as  a  receiver;  and  further,  that  the 
deed  of  the  6th  September,  1889,  was  not  made 
in  fraud  of  creditors,  but  was  valid  as  against 
the  complainant.  The  court  also  directed  an  ac- 
coimt  of  the  rents  and  profits,  from  the  time  of 
the  petition  in  bankruptcy  to  the  time  of  the 
receiver  taking  possession.  The  master  subse- 
quently reported  rents  and  profits  to  the  amount 
of  $099. 7si;  and  on  the  27th  June,  1855,  a  final 
decree  was  entered. 

The  court  decreed  that  the  defendant,  E.  W. 
Hudgins,  pay  to  the  complainant  $659.72,  with 
interest  from  2d  June,  ltl48;  and  that,  if  the 
proceeds  of  the  property  directed  to  l>e  sold,  in 
the  case  of  the  plaintiff  against  Robert  Hudgins 
and  others,  should  not  be  sufficient  to  sausfy 
the  debts  proved  against  the  bankrupt,  then  the 
plaintiff  is  authorized  to  sell  the  lands  in  ques- 
tion, as  particularly  specified  and  directed  in 
the  said  decree. 

The  only  question  arising  on  the  master's  re- 
port in  this  case,  and  the  decree  in  pursuance 
thereof,  is,  that  the  rents  and  profits  should  not 
have  been  charged  prior  to  the  decree  in  bank- 
ruptcy. The  answer  to  this  objection  is,  that 
no  such  exception  was  taken  to  the  report,  and 
cannot,  therefore,  be  noticed  here.  The  case, 
in  all  its  essential  parts,  falls  within  the  views 
presented  in  the  preceding  one  of  this  plaintiff 
atminst  Robert  Hudgins  and  others,  and  must 
abide  the  like  result. 

The  decree  of  the  eourt  below  it  aJUrmed. 


CHARLES  McMICKEN,  AppeUant, 

t. 

FRANKLIN  PERIN. 

(See  S.  C,  a)  How..  13S-135.) 

Appeal — order  to  eiiforee  decree,  not  a  final  decree. 

Where  adocreeof  the  Circuit  Court  Is  affirmed  on 
appeal  to  this  court,  and  tbo  cause  remanded  to  the 
tarcuit  Court  to  be  carried  into  effect,  an  order  for 
attachment  by  the  Circuit  Court  against  defendant 
to  enforce  the  orifrinal  decree.  Is  not  a  flnal  decree 
on  wliich  an  appeal  can  be  sustained. 

Argued  Feb.  6,  18B8.        Decided  Feb.  10,  1868. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 

This  case  was  here  on  appeal  from  the  Circuit 
Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana,  at  the  December  Term, 
1855(18  How.,  508).  When  the  mandate  of  this 
court  was  filed  in  the  court  below,  Perin  showed 
to  the  court  a  tender  on  bis  part  of  $8,755,  and 
its  deposit  in  court  in  satisfaction  of  the  decree, 
and  the  refusal  of  McMicken  to  convey  the 
premises  in  question.  An  attachment  was  or- 
dered to  issue  by  the  court,  to  compel  the  defend- 
ant to  execute  a  conveyance,  as  directed  by  the 
decree.  From  this  order  the  defendant  took  this 
appeal. 

A  further  statement  appears  in  the  opinion. 

On  motion  to  dismiss. 
Bee  ao  How. 


Mettrt.  Smiley  and  Taylor,  for  appellee: 

The  very  question  now  brought  to  the  notice 
of  the  court  was  decided  Jn  the  case  of  Watson 
V.  Thamat,  Litt.  Sel.  Cas.  (6  Litt.),  248,  in 
which  the  court  declared  that  "  no  appeal  or 
writ  of  error  will  lie  from  the  decision  of  the 
court,  on  an  attachment  to  enforce  the  execution 
of  a  deed  decreed  to  be  executed.  To  the  same 
effect  is  the  case  of  Carr  y.  Eoxie,  18  Pet., 
462.  Such,  also,  is  the  jurisprudence  of 
Louisiana. 

Laeelaee  v.  Taylor,  6  Rob.  (La.),  93. 

There  is  nothing  In  the  case  of  Perkins  v. 
Fomiqvet  opposed  to  the  principle  now  relied 
upon.  In  that  case  the  Circuit  Court  misunder- 
stood and  misconstrued  the  mandate  of  this 
court,  and  executed  it  in  a  manner  obviously 
not  contemplated  by  the  decree. 

It  is,  therefore,  respectfully  submitted  that 
this  appeal  should  be  dismissed. 

Mesirs.  Otllet  and  Black,  for  appellant. 

Mr.  Justice  MeLean  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  the  Circuit  Court  for 
the  Eastern  District  of  Louisiana. 

The  defendant,  Perhi,  in  the  year  1848.  b^ng 
desirous  of  purchasing  the  interests  the  Fletch- 
ers had  in  a  plantation,  with  the  improvements 
thereon,  situated  in  the  Parish  of  East  Baton 
Rouge,  in  the  State  of  Louisiana,  applied  to 
Charles  McMicken,  a  relation  of  his.  living  in 
Cincinnati.  Ohio,  to  loan  him  $5,000  for  the 
purchase,  which  he  agreed  to  do;  and  in  order 
to  secure  McMicken,  it  was  -agreed  that  he 
should  take  tiie  title  in  his  own  name  and  trust, 
on  condition  that  Perin  should  pay  him  the 
money  advanced.  And  it  appears  that,  under 
various  pretenses,  McMicken  sought  to  hold  the 
plantation  as  hia  property. 

A  bill  was  filed  by  Perin  for  a  specific  execu- 
tion of  the  contract,  by  a  conveyance  to  him  on 
the  payment  of  the  $5,000  borrowed. 

And  after  various  proceedings  were  had  and 
testimony  examined,  the  court  decreed  that 
Perin,  within  six  months,  shall  pay  McMicken 
the  sum  of  $7,266.80,  with  interest  thereon  at 
the  rate  of  eight  per  cent.,  from  the  date  uiitil 
paid;  and  on  the  payment  thereof,  that 
McMicken  shall  convey  to  Perin  the  undivided 
three  fourths  part  of  the  plantation  aforesaid, 
in  the  Parish  of  East  Baton  Rouge.  Subse- 
quently, the  time  for  the  payment  of  the  money 
was  extended  three  months.  But  this  order  was 
afterwards  annulled,  and  an  appeal  to  the  Su- 
preme Court  from  the  decree  was  granted. 

And  afterwards,  at  the  January  Term.  1857, 
on  filing  the  mandate  of  the  Supreme  Court  of 
the  United  States,  afiirraing  the  decree  of  the 
Circuit  Court,  and  upon  showing  that  a  tender 
had  been  made  of  the  sum  of  money  specified 
in  said  decree,  and  the  interest  thereon,  by  said 
Perin  to  said  McMicken,  according  to  the  terms 
of  the  decree,  to  wit:  the  sum  of  $8,755,  which 
sum  has  been  deposited  in  this  court  in  satisfac- 
tion of  said  decree  by  Perin.  and  upon  filing 
the  af&davit  of  Perin  that  McMicken  refuses  to 
convey  the  premises  directed  by  said  decree,  the 
deed  being  herewith  filed,  it  is  therefore  ordered 
that  said  defendant,  Charles  McMicken,  Uo 
show  cause,  on  Saturday,  the  17th  instant,  at 
10  o'clock  A.  M..  why  an  attachment  should  not 
issue  to  enforce  compliance  with  said  decree. 
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On  the  fomp  day  the  mandate  was  entered, 
and  prior  to  its  entry  it  was  proved,  by  the 
affidavit  of  Perin,  that  a  tender  of  the  above 
sum  was  made  to  McMicken,  which  he  refused. 

In  answer  to  the  rule  to  show  cause  why  an 
attachment  should  not  issue  against  him, 
TariouR  reasons  were  assigned,  all  of  which  were 
overruled  by  the  court,  and  an  attachment  was 
ordered  to  issue  to  compel  the  defendant  to  exe- 
cute a  conveyance,  as  directed  by  the  decree; 
and,  further,  tliat  the  defendant  should  pay  the 
costs  of  the  rule.  From  this  decision  the  de- 
fendant prayed  an  appeal  to  the  Supreme  Court, 
which  was  allowed,  and  on  which  bond 
was  given.  This  is  the  appeal  now  l)efore  us, 
and  which  a  motion  is  maae  to  dismiss. 

By  the  appeal  from  the  former  decree,  the 
time  within  which  the  money  was  required  to 
be  paid  was  necessarily  suspended.  But  that 
decree  having  been  atfirmed  by  the  Supreme 
Court,  and  remanded  to  the  Circuit  Court  to  be 
carried  into  effect,  nothing  further  was  required 
to  be  done.  The  tender  and  deposit  of  the 
money  in  court  was  all  that  Perin  was  required 
to  do,  to  authorize  the  court  to  attach  McMicken 
for  a  contempt,  in  refusing  to  make  the  con- 
veyance. This  involved  no  new  question  or 
decision,  but  was  the  ordinary  means  of  en- 
forcing the  original  decree.  In  no  sense  was 
this  a  final  decree  on  which  an  appeal  could  be 
sustained.  It  is,  in  efiFect,  the  same  as  ordering 
an  execution  on  a  Judgment  at  law,  which  had 
been  alBrmed  on  error,  and  remanded  for  exe- 
cution to  the  Circuit  Court.  It  has  been  held 
that  an  order  of -sale  in  execution  of  an  original 
decree  is  not  a  final  decree,  on  which  an  appeal 
will  lie. 

Keene-7.  Warren,  13  Pet.,  459. 

There  are  cases  in  which  a  second  appeal  may 
lie  taken,  but  it  must  be  founded  on  a  procedure 
subsequent  to  the  original  decree,  and  in  a 
matter  not  concluded  by  it. 

Thu  appeai  is  ditmitsed,  at  the  eott*  of  appe- 
lant. 

Cited— U  Wall.,  874. 


ANN  C.  SMITH,  Use  of   Caleb  Cuerairo, 
Plff.  in  Br., 

V. 

THE  CORPORATION  OF  WASHINGTON. 

(See  8.  C,  20  How..  13S-I4ft.) 
Repair  of  »treet*  in  Washington — leveling  tame 

—poteer  of  City  Corporation — liability  for  dam- 

age*. 

The  City  Corporation  of  Waablngton  has  the  trust 
oonflded  to  them,  aud  the  duty  Imposed  upon  them, 
not  only  of  opening  the  streets,  but  of  keeplnf 
them  in  repair. 

Stretta  cannot  be  opened  and  Icept  in  repair,  or 
made  safe  or  convenient  for  public  use,  without 
being  made  level,  or  as  nearly  si)  us  the  nature  of 
the  Kround  will  permit. 

If  the  duty  imposed  on  the  Corporation  requires 
this  to  be  done,  the  power  must  \ye  coextensive 
with  the  duty. 

The  Corporation  has  authority-  to  cbaoRe  the 
level  or  grade.  In  order  to  keep  the  street  In  repair. 

Havinr  performed  this  trust  according  to  the 
best  of  their  Judgment  and  discretion,  on  hind  ded- 
icated to  public  uau  for  the  purposes  of  a  highway, 
they  have  not  acted  unlawfully  orwronirfuny,and 
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are,  oonsequently,  not  liable  to  damatres  wber* 
they  have  committed  no  wrouK.  but  have  fulllUed 
8  duty  imposed  on  them  by  law  as  agents  of  tbe 
publla 

Argued  Jan.  19.  1858.     Decided  Fib.  10,  18SS. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Columbia. 
This  was  an  action  on  the  case  brought  in 
the  Circuit  Court  of  the  District  of  Columbia, 
by  the  plaintiff  in  error,  to  recover  damages 
alleged  to  have  resulted  fiom  the  second  re- 

?;raaingof  a  certain  street  in  the  City  of  Wash- 
ngton.  On  the  trial  below,  it  appeared  that 
the  street  was  graded  and  graveled  in  front  of 
plaintiff's  premises  in  1S33.  under  and  by  vir- 
tue of  Acts  6f  the  Corporation ;  and  that  it  was 
regraded  under  an  Act  of  the  Corporation  of 
Aug.  21,  1(551,  and  then  again  regraded  under 
the  Act  passed  by  the  Corporation  on  Sept.  12, 
of  the  same  year. 

It  was  insisted  by  said  .plaintiff  that  neither 
of  the  said  regrades  was  authorized  by  tlie  Act 
of  Congress  conferring  corporate  powers  upon 
the  City  of  Washington,  without  nutking  com- 
pensation to  those  injured  by  it. 
_  The  defendants  insisted  that  they  bad  the 
right  to  regrade,  whether  it  produced  individ- 
ual injury  or  not,  unless  from  the  evidence  the 
jury  should  find  the  ctiange  was  made  "  wan- 
tonly, willfully  and  maliciously." 

Evidence  tending  to  show  that  the  defend- 
ant's acts  were  not  bona  fide,  was  rejected  by 
the  court. 

The  cause  was  tried  by  jury,  who,  under  in- 
structions by  the  court,  found  a  verdict  for  the 
defendant.  Plaintiff  brought  the  case  here  on 
a  writ  of  error. 

A  further  statement  appears  in  the  opinion 
of  the  court. 

Jfemrs.  C.  Casliin|r  and  R.  H.  Oillett, 

for  plaintiff  in  error: 

Fust.  The  plaintiff  had  a  right  to  give  evi- 
dence tending  to  question  the  bonafidet  of  the 
defendants  in  making  the  regrades. 

The  evidence  clearly  tended  to  show,  if  it 
was  not  conclusive,  that  the  defendants  ap- 
plied a  different  rule  in  other  parts  of  the  City 
from  that  which  they  enforced  upon  the  plaint- 
iff. The  evidence  offered  raised  a  presump- 
tion against  the  defendants,  and  it  rested  with 
them  to  repel  it  by  other  evidence,  if  they 
could.  It  prejudiced  the  plaintiff  to  reject  it 
altogether,  and  therefore  the  exception  ought 
to  be  sustained. 

Second.  That  the  first  establishment  of  a 
grade  raises  a  presumption  that  such  grade  was 
the  proper  one,  and  to  justify  a  change  the  de- 
fendants were  bound  to  show  a  change  of  cir- 
cumstances, and  the  occurrence  of  a  new  and 
further  necessity,  to  justify  a  regrading. 

After  the  giiading  of  1831  or  }8;j2.  which 
was  proved  to  be  a  proper  grade  by  the  acts  of 
the  defendants,  as  well  as  by  witnesses,  it  was 
incumbent  upon  the  defendants  to  show  some 
reason  for  a  regrade  other  than  their  neglect  in 
letting  the  street  get  out  of  rapair.  "They  of- 
fered none  of  a  material  character.  They  or- 
dered the  regrade  by  the  Act  of  August  lllb, 
1851,  without  any  substantial  or  plausible 
reason.  It  was  the  exercise  of  power  wittioat 
any  reasonable  cause. 

The  regrading  under  the  Act  of  IStb  of  Sep- 
tember, 1851,  IS  wholly  without  a  pretense 
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of  excase.  They  had  fixed  the  grade  and 
graveled  the  street:  neither  the  elements, nor 
any  other  cause  had  changed  it,  or  proved  it 
unsuitable.  There  was  no  change  of  circum- 
stances, and  no  occurrence  of  any  new  or 
further  necessity  for  a  change  of  what  they 
had  made  as  good  and  sufficient.  It  was  a 
wanton  exercise  of  power  without  any  assign- 
able good  motive.  It  laid  the  foundation  for 
the  assumption  that  the  defendants  did  not  act 
in  good  faith.  It  raised  that  presumption,  and 
it  rested  upon  them  to  repel  it,  which  they  did 
not  attempt. 

Third.  The  payment  of  damages  to  a  por- 
tion of  those  injured  residing  in  FVanklin  Row, 
authorized  the  presumption  that  the  defend- 
ants did  not  act  in  good  faith. 

The  defendants  as  a  Corporation  derive  their 
powers  under  the  7th  and  8lh  sections  of  the 
Act  of  1820 

8  U.  8.  S.,  HM,  5H7. 

There  is  no  power  conferred  upon  them  to 
make  gratuities;  to  do  so  would  be  a  wanton 
violation  of  duty.  They  cannot  assume  that 
they  thus  acted  in  paying  Ratcliffe  $4°<i5  to- 
wards his  loss.  This  was  an  acknowledgment 
that  they  bad  acted  wrongfully  in  the  cutting 
down,  and  were  liable  for  the  injury. 

Fourth.  The  condition  fn  which  the  de- 
fendants left  the  street  for  a  long  time,  raised 
a  presumption  against  the  good  faith  of  their 
acts. 

Fifth.  The  court  erred  in  instructing  the 
jury  that  the  plaintiff  could  not  recover  with- 
out proving  that  the  change  in  the  street  was 
made  "wantonly,  willfully  and  maliciously." 

Under  the  instruction,  the  issue  framed  by 
the  pleadings  was  changed.  The  declaration 
charged  that  the  defendants  had  injured  her 
property  without  authority  of  law,  and  the  plea 
denied  the  alleg:ation.  The  parties  went  to 
trial  upon  that  issue.  The  court  on  the  trial 
made  a  different  one,  and  directed  the  jury  that 
they  must  find  three  other  charges  against  the 
defendants  before  the  plaintiff  couin  recover : 

1st.  That  the  defendants  had  acted  wantonly 
— that  is,  wholly  without  regard  to  restraints 
or  consequences. 

2d.  That  they  acted  willfully— that  is,  ob 
atinately  and  stubbornly  wrong,  no(  yielding  to 
reason :  but  by  design  and  witn  the  purpose  of 
doing  i^ury 

8d.  That  they  acted  maliciously — that  is, 
with  extreme  enmity  of  heart;  wjth  malevo- 
lence, and  with  a  disposition  to  injure  the 
plaintiff  without  cause — with  unprovoked  ma- 
lignity or  spite.  A  malicious  injury  has  b^n 
defined  to  be:  "An  injury  committed  out  of 
spite  or  ill  will  against  another:  an  injury 
committed  wantonly,  willfully  and  without 
cause  " 

a  Burrell,  L.  Die.  698;  1  Chit.  Gen'l  Pr..  18«. 

Wantonness  is  dcffiied  by  Bouvier  (2  vol.  L. 
Die,  C40)  as  ■'  A  licentious  act  by  one  vana  to- 
wards the  person  of  another,  without  regard 
to  his  rights." 

In  changing  the  issue  bv  the  charge  of  the 
court,  the  plaintiff  sustained  an  injury;  and 
the  judgment  ought  to  be  set  aside,  and  a  new 
trial  ordered. 

8ixth.  The  defepdants  had  no  lawful  au- 
thority to  cut  down  the  street  in  front  of  the 
plaintiff's  house  so  as  to  injure  her  property, 
See  80  How. 


without  her  consent,  without  making  her  co;n- 
pensation. 

It  is  a  fundamental  rule  of  law,  that  arti- 
ficial bodies,  like  corporations,  can  exercise  no 
power  except  such  as  is  expressly  conferred 
upon  them. 

Head  V.  Providence  ln».,  Co.,  2Cronch,  127; 
Meehanie*'  Bank  of  Alexandria  v.  Bank  of  Co- 
lumbia,  5  Wheat.,  826. 

"The  only  power  conferred  upon  the  Corpo- 
ration of  Washington  on  this  subject,  is  found 
in  the  7th  sec.  of  th«  Act  of  May  15,  1820  (8 
U.  8.  L.,  5.  687),  and  is  in  these  words: 

The  said  Corporation  shall  have  full  power 
and  authority  to  •  *  *  erect  and  repair 
bridges;  to  open  and  keep  in  repair  streets, 
avenues,  lanes,  alleys,  drains  and  sewers,  agree- 
ably to  the  plan  of  the  City,  to  supply  the  City 
with  water,"  <&c. 

This  provision  recognizes  the  known  histofr- 
tcal  fact,  that  at  an  early  day  there  was  pre- 
pared and  adopted  a  plan  of  the  City  of  Wash- 
ington, wherein  the  streets,  alleys,  lanes,  Ac, 
were  drawn,  and  the  grade  of  the  streets  and 
avenues  above  tide  water  accurately  laid  down. 

The  grades  having  been  previously  estab- 
lished, the  power  conferred  in  relation  to 
streets  and  avenues,  was  "  to  open  And  keep  in 
repair,"  and  not  to  grade.  The  intention  of 
Congress  was  to  authorize  the  City  Govern- 
ment to  carry  into  effect  the  plan  of  the  engi- 
neers who  laid  out  the  City,  and  of  General 
Washington  who  approved  it. 

The  charter  does  authorizcT  the  City  "  to 
cause  new  alleys  to  be  opened  through  the 
squares,  and  to  extend  those  already  laid  out 
upon  the  application  of  the  owners  of  more 
than  one  half  of  the  properly  in  such  squares." 
Sec.  8.  p.  587. 

But  this  can  only  be  done  by  paying  those 
injured  the  losses  they  sustain,  which  is  to  be 
collected  of  those  whose  property  shall  be 
benefited,  as  equity  and  justice  require.  This 
provision  in  relation  to  lanes,  shows  that  Con- 
gress did  not  intend  to  arm  the  City  with  the 
power  of  injuring  the  property  of  individuals, 
without  requiring  it  to  make  just  compensa- 
tion. 

This  law  is  entirely  different  from  the 
Georgetown  Act  construed  in  QotiUr  v.  The 
Corporation  of  Qetrrgetouin,  6  Wheat.,  598.  The 
Legislature  conferred  upon  the  Corporation  of 
Georgetown,  "  full  power  and  authority  to 
make  such  by-laws  and  ordinances  for  the 
graduation  and  leveling  of  the  streets,  lanes 
and  alleys  within  the  jurisdiction  of  the  same 
town,  as  they  may  judge  necessary  for  the 
benefltthereof." 

In  the  present  case  there  being  no  express 
power  to  grade  the  streets,  it  is  claimed  that 
the  authority  to  open  streets  not  only  confers 
that  power,  hut  that  it  continues  and  may  be 
exercised  without  limit,  except  upon  proof  of 
malice.  But  the  power  to  open  is  not  a  con- 
tinuing power,  because  when  once  opened  a 
street  pannot  be  opened  again.  The  power  to 
repair  does  not  include  that  of  establishing  a 
new  grade.  That  term  means  simply  to  re- 
store what  has  been  injured.to  its  original  con- 
dition. Bouvier  (S  L.  Die,  447)  says,  that 
"  repairs  "  means  "  that  work  which  ts  done 
to  an  estate  to  keep  it  in  good  order." 

It  is  clear  that  when  a  street  is  once  opened, 
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it  cannot  be  regrsded  under tbe  power  to  open; 
and  that  under  tbe  authority  to  repair,  nothine 
can  be  done  but  to  restore  it  to  its  original 
condition. 

But  if  the  power  to  open  authorized  tbe 
gradine  when  it  was  once  exercised,  the  power 
would  T>e  exhausted  and  could  not  be  exercised 
a  second  time. 

Mr.  J.  M.  Carlisle,  for  defendant  in  er- 
ror: 

The  granting  and  refusing  of  instructions  to 
the  jury  by  tbe  court  below,  all  proceeded  up- 
on tbe  following  propositions,  which  will  be 
maintained  here,  to  wit: 

I.  The  Corporation  of  Washington  had 
power  under  its  charter  to  regrade  these  streets. 
Its  power  in  this  respect  is  a  continuing  power, 
to  be  exercised  totiet  quoties,  as  tbe  public  con- 
venience may  require. 

Oo»der  v.  The  Corporation  of  Oeorgeiown,  6 
Wheat.,  593;  Act  of  Assembly  of  Md.,  1797, 
ch.  66,  sec.  ft;  Van.  Nesa  v.  The  United  SUUet 
and  Corporation  of  WatAington,  4  Pet.,  280; 
Charter  of  1830.  8  Stat,  at  L.,  587. 

II.  The  Corporation  had  no  power,  even  by 
an  express  ordinance  or  contract,  in  any  form 
to  bind  itself  not  to  change  or  alter  the  grade 
of  a  street,  even  if  such  grade  should  te,  by 
the  some  ordinance  or  contract,  or  in  any  other 
manner  established.  And  it  follows,  of  course, 
that  there  can  be  no  implied  contract  such  as 
imputed  to  tbe  Corporation  in  the  premises. 
Tbe  plaintiff  could  not  have  acquired  any 
right,  by  convention,  grant,  prescription,  or 
contract,  express  or  implied,  to  have  tbe  old 
grade  of  the  street  maintained. 

This  follows  from  the  preceding  point,  and 
is  sustained  by  the  same  reason  and  authori- 
ties. 

iil.  The  case  made  by  the  plaintiff  in  error 
is  one  of  mere  damnun  ahiijue  injuria.  It 
shows  no  invasion  of  any  ritrht,  but  simply  a 
damage  resulting  from  the  bona  fide  and  care 
ful  exercise  of  a  lawful  authority  for  llie  pub- 
lic good.  The  supposed  right  of  the  plaintiff, 
of  the  invasion  of  which  she  complains,  is  a 
right  ex  jure  natures  to  build  a  house  on  the  top 
of  a  hill  in  the  midst  of  a  city,  and  to  require 
tbe  city  to  conform  perpetuaUy  to  her  conven- 
ience, at  the  expense  of  the  convenience  of 
everylxKiy  else;  a  right  to  keep  a  nuisance;  to 
insist  on  an  impracticable  grade  of  a  public 
street;  to  destroy  the  value  of  all  the  surround- 
ing lots  of  ground,  in  order  that  she  may  have 
more  convenient  access  to  tbe  house  so  built. 
But  if  in  any  case  such  right  ex  jure  naturm 
could  be  maintained,  certainly  it  does  not  ex- 
ist in  tbe  City  of  Washington,  where  all  titles 
to  city  lots  are  held  from  a  common  source, 
and  suliject  to  common  conditions  and  liabili- 
ties; tbe  original  proprietors  having  conveyed 
their  lands  to  trustees,  "  to  be  laid  out  for  a 
federal  city,  with  such  streets,  &c.,  as  tbe 
President  of  the  United  States,  for  the  lime 
being,  should  approve." 

Burch,  Dig.,  831;  4  Pet.,  283. 

The  plaintiff  was  simply  tbe  owner  of  a  city 
lot  as  such. 

That  no  action  lies  in  such  case,  results  from 
tbe  fact  that  no  injury,  no  violation  of  her 
right  has  occurred. 

Oovernor  v.  Meredilh,  4  D.  &  £.,  794;  Lan 
ting  V.  8mith  8  Cow.,   146;    Wilton  v.    The 
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Mat/or,  «fte.,  1  Den.,  695;  WoodfMe  v.  Ntth- 
viUe  Co.,  1  Am.  Law  Reg..  .550— by  the  Sup. 
Ct.  of  Tenn.;  St.  Louis  v.  Oumo.  12  Mo..  418: 
Oreen  v.  Borough  of  JBeading,  9  Watts,  St«; 
O'Connor  v.  Pitbimrgh,  18  Penn.,  187;  Com 
miuionen,  v.  Wither*.  S!9  Miss.,  87. 

Numerous  other  authorities  might  be  cited  to 
tbe  same  effect. 

Mr.  Ju*tiee  Grier  delivered  tbe  opinion  of 
the  court: 

Tbe  declaration  in  this  case  alleges,  in  sub- 
stance, that  Ihc  plaintiff  is  owner  of  a  lot  in  tbe 
City  of  Washington,  fronting  on  K.  Street; 
that  this  street  was  opened  in  front  of  her  lot 
in  the  year  1831.  and  became  a  traveled  street; 
that  a  wall  had  been  erected  in  front  of  tlie  lot. 
to  protect  it;  that  shade  trees  bad  been  planted 
in  front  of  it ;  that  a  sidewalk  had  been  laid ; 
"that  defendants  unlawfully,  wrongfully  and 
injuriously"  cut  down  the  shade  trees,  took 
down  the  wall,  removed  the  pavement,  and 
dug  down  the  street  in  front  of  the  premises, 
thereby  obstructing  and  injuring  the  inKme 
and  egress  to  plaintiff's  lot  and  the  buildings 
thereon — injuring  their  value,  depriving  her  of 
the  shade  and  ornament  of  the  trees,  and  com- 
pelling her  to  pay  large  sums  of  money  to  en- 
able her  to  use  and  occupy  her  house. 

It  must  be  observed  that  the  gravamen  of 
this  case  is  not  a  trespass  on  the  property  of  tbe 
plaintiff,  or  tbe  taking  down  a  wall  or  'remov- 
ing shade  trees  thereon;  nor  the  ercc-iion  of  a 
nuisance  on  the  public  highway;  nor  a  willful, 
malicious,  or  oppressive  abuse  of  authority,  in 
order  to  injure  the  plaintiff.  But  the  declara- 
tion charges  that  these  acts  of  defendants,  in 
reducing  the  level  of  the  street,  removing  trees, 
payment,  &c.,  were  done  "unlawfully,  wrong- 
fully and  injuriously." 

On  the  pleadings  and  evidence  in  tbe  case, 
tbe  only  questions  of  law  that  did  or  could 
arise  on  it  were — 

Ist.  Whether  the  Corporation,  defendant, 
had  power  to  change  the  grade  of  tbe  street,  or 
acted  "unlawfully  and  wrongfully"  in  so  do- 
ing; and. 

2d.  If  tbe  act  was  lawful,  were  the  defend- 
ants bound  to  compensate  the  plaintiff  for  tbe 
injurious  consequences  to  her  property? 

1.  First,  then,  as  to  the  authority  of  the 
Corporation. 

It  is  unnecessary,  in  the  consideration  of 
this  point,  to  recur  to  tlie  early  of  the  history 
of  the  foundation  of  the  City  of  Washington; 
suffice  to  say,  the  land  was  originally  conveyed 
to  trustees,  "to  be  laid  out  as  a  federal  city, 
with  such  streets,  &c.,  as  the  President  shall 
approve."  It  has  been  so  laid  out.  and  the 
streets  dedicated  to  the  public.  As  in  all  other 
cities  and  towns,  the  legal  title  to  the  public 
streets  is  vested  in  the  sovereign,  as  trustee  for 
tbe  public;  aud  consequently  in  this  District 
they  can  be  regulated  only  by  Congress,  direct- 
ly, or  by  such  individuals  or  corporations  a» 
are  authorized  by  Congress. 

The  Act  to  incorporate  the  City  of  Wash 
ington,  passed  May  15th.  1820,  among  other 
i^pecitic  powers  and  duties  enumerated  in  Iht 
7lh  section,  has  the  following:  "To  open  and 
keep  in  repair,  streets,  avenues,  lanes,  alleys, 
&c.,  &c.,  agreeably  to  tbe  blan  of  tbe  City." 

It  has  been  contended  tJiat  this  power  "to 

61  U.S. 


Digitized  by 


Google 


J  857. 


Smith  v.    Corporation  of  Washisoton. 


186-149 


open  and  keep  in  repair"  does  not  include  the 
power  to  alter  the  pjade  or  change  Uie  level 
of  the  land  on  which  the  streets,  oy  the  plan 
of  the  City,  are  laid  out. 

But  we  think  such  a  construction  of  this 
clause  of  the  charter  is  entirely  too  narrow, 
and  cannot  be  supported  as  consonant  either 
with  the  letter  or  spirit  of  the  Statute.  It.  is 
the  evident  intention  and  policy  of  this  Statute 
to  commit  to  this  Corporation,  as  a  municipal 
organ  to  government,  whose  members  are 
chosen  by  the  citizens,  the  care,  supervision, 
and  general  regulation  of  the  streets,  as  in  other 
cities  and  boroughs. 

Where  sums  of  money  have  been  specially 
voted  by  Congress  for  the  improvement  of  the 
Citv,  it  is  usual  to  order  it  to  be  expended 
under  the  cupervlsion  of  the  President.  But 
DO  inference  can  be  drawn  from  such  legisla- 
tion, that  Congress  intended  to  retain  the 
whole  police  and  regulation  of  the  streets  to 
itself,  so  as  to  require  a  special  act  to  alter  the 
grade  of  a  street,  or  that  the  President,  in 
addition  to  his  other  duties,  has  imposed  on 
him  that  of  Street  Commissioner  of  Washing- 
ton. The  City  Corporation  has  the  trust  con- 
fided to  them,  and  the  duty  imposed  upon 
them,  not  only  of  opening  the  streets  of  Wash- 
ington, but  of  "keeping  them  in  repair."    . 

Streets  cannot  be  opened  and  kept  in  repair 
or  made  safe  or  convenient  for  public  use, 
without  being  made  level,  or  as  nearlv  so  as  the 
nature  of  the  ground  will  permit.  Hills  must 
be  cut  down  and  hollows  filled  up,  or,  in  other 
words,  the  road  must  be  "graded"  or  "reduced 
to  a  certain  degree  of  ascent  or  desert;" 
which  is  the  proper  definition  of  the  verb  "to 
^nde."  If  the  duty  imposed  on  the  Corpora- 
tion requries  this  to  be  done,  the  power 
must  be  co-extensive  with  the  duty.  If  charged 
with  neglect  of  their  duty,  as  public  ofiicers 
bound  to  keep  the  streets  in  repair,  it  would 
not  be  a  sufficient  excuse  to  allege  that  the 
fences  and  obstructions  are  removed,  and 
therefore  the  street  Is  "opened,"  or  that  it 
has  been  kept  in  as  good  "repair"  as  it  was 
found. 

A  court  of  quarter  sessions  would  probably 
not  receive  a  defense  founded  on  such  astute 
philological  criticism  of  the  terms  of  the  Stat- 
ute. Nor  could  the  allegation'  be  admitted, 
that  having  once  fixed  a  grade,  which  is  now 
found  improper  and  insumcient,  the  Corpora- 
tion has  exhausted  its  power,  and  has  no  au- 
thority to  change  the  level  or  grade,  in  order 
to  keep  the  street  in  repair.  As  the  duty  is  a 
continuing  one.  so  is  the  power  necessary  to 
perform  it, 

2.  Having  peformed  this  trust,  confided  to 
them  by  the  law,  according  to  the  best  of  their 
judgment  and  discretion,  without  exceeding 
the  jurisdiction  and  authority  vested  in  them 
as  agents  of  the  public,  and  on  land  dedicated 
to  public  use  for  the  purposes  of  a  highway, 
they  have  not  acted  "unlawfully  or  wrong- 
fully," as  charged  in  the  declaration.  They 
have  not  trespassed  on  the  plaintiff's  property, 
nor  erected  a  nuisance  injurious  to  it,  and  are, 
consequently,  not  liable  to  damages  where 
they  have  committed  no  wrong,  but  have  ful- 
filled a  duty  imposed  on  them  by  law  as  ^ents 
of  the  public.  The  plaintiff  may  have  suffered 
See  20  How. 


inconvenience  and  been  put  to  expense  in  con- 
sequence of  such  action;  yet.  as  the  act  of  de- 
fendants is  not  "unlawful  or  wrongful,"  they 
are  not  bound  to  make  any  recompense.  It  is 
what  the  law  styles  "damnum (^>gue  injuria." 
Private  interests  must  yield  to  public  accom- 
modation; one  cannot  build  his  house  on  the 
top  of  a  hill  in  the  midst  of  a  city,  and  require 
the  grade  of  the  street  to  conform  to  his 
convenience,  at  the  expense  of  that  of  the 
public. 

The  law  on  this  subject  is  well  settled,  both 
in  England  and  this  country.  The  cases  are 
too  numerous  for  quotation;  a  reference  to  one 
or  two  more  immediately  applicable  to  the 
questions  arising  in  this  case  will  be  sufficient. 

In  (MUnder  v.  Manh,  1  Pick..  417,  the  de- 
fendant, as  surveyor  of  the  highways,  was 
charged  with  digging  down  a  street  in  Boston, 
80  as  to  lay  bare  tne  foundations  of  plaintiff's 
house,  and  endanger  its  falling.  The  author- 
ity under  which  he  acted  was  a  ^ven  by  a  Mat- 
ute  which  required  "that  all  highways,  town- 
ways,  &c.,  should  be  kept  in  repair  and  amend- 
ed from  time  to  time,  that  the  same  may  be  safe 
and  convenient  for  travelers."  "This  very  gen- 
eral and  exclusive  authority,"  say  the  court, 
"would  seem  to  include  everything  which  may 
be  needed  towards  making  the  ways  perfect 
and  complete,  either  by  leveling  them  where 
they  are  uneven  and  diflicult  of  ascent, or  raising 
them  where  they  should  be  sunken  and  miry. 
It  was  held,  also,  that  the  law  does  not  give  a 
right  to  compensation  for  an  indirect  or  con- 
sequential damage  or  expense,  resulting  from 
a  ri^t  use  of  property  belonging  to  the 
public. 

In  Oreen  v.  The  Borough  of  Beading,  9  Watts, 
888,  the  defendants,  by  virtue  of  the  authority 
to  "improve  and  repair,"  graded  the  street  in 
front  of  plaintiff's  house  five  feet  higher  than 
it  had  b(%n  before.and  it  was  held  that  the  Cor- 
poration was  not  liable  to  an  action  for  any 
consequential  injury  to  plaintiff's  property,  by 
reason  of  such  improvement  or  change  of  grade 
in  the  public  street. 

In  the  case  of  O'Connor  v.  PitUimrg,  18  Pa.. 
187,  a  church  had  been  built  according  to  the 
direction  of  the  City  Regulator,  and  by  a  grade 
established  in  1829.  Afterwards,  in  pursuance 
of  an  ordinance,  the  grade  of  the  street  was  re- 
duced seventeen  feet;  the  church  had  to  be 
taken  down  and  rebuilt  on  a  lower  foundation, 
at  a  damage  of  $4,000.  The  authority  j^ven 
to  the  City  was  "to  improve,  repair  and  keep 
in  order  the  streets,"  &c. 

The  court  say:  "We  had  this  case  reargued, 
in  order  to  discover,  if  possible,  some  way  to 
relieve  the  plaintiff  consistently  with  law,  but 
grieve  to  say  we  can  find  none.  The  law  is 
settled,  not  only  in  Pennsylvania,  but  by  every 
decision  in  the  sister  States,  except  one. 

We  are  of  opinion,  therefore,  that  the  instrue- 
tion»  given  by  the  court  below  on  these  point*  were 
eorreet,  and  affirm  tlieir  judgment. 

ated-W  U.  S.,  041 ;  »  Am.  Rep.,  2S0  (76  Ul.,  231) ; 
33  Am.  Rep..  308  (60  Md.,  138) ;  30  Am.  Rep.,  790  (33 
OraU.,  306) ;  23  Am.  Uep..  SdS  (122  Mass.,  8U) ;  7  Am. 
Itep..  260,  258.  (13  Fla.,  538):  M  Am.  Rep.,  442  (58 
Mo.,  83) ;  28  Am.  Rep.,  4E0,  (44  Ck>nn.,  240) ;  37  Am. 
Rep.,  91  (84  Ga.,  .524). 
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Dbc.  Thdi, 


THE   COMMERCIAL   BANK    OF    MAN- 
CHESTER, Cmnpt.  andAppt., 

V. 

HENRY  8.  BUCKNER. 

(See  S.  C.  20  How.,  I0»-12S.) 

Exdxmte  juruidietion.  in  bankruptcy,  of  Dittriet 
Court — no  other  court  cAn  annul  discharge  a$ 
to  parties  to  proceedings — Circuit  Court*  can- 
not. 

The  Bankrupt  Law  hag  Ki^en  to  the  District 
Court  a  plenary  and  exclusive  Jurisdiction  in  all 
matters  and  proceedinKS  in  bankruptcy. 

Nil  other  court  can  annul  the  decree  of  the  bank- 
rupt's discharge,  either  partially,  for  the  benedt  of 
a  particular  creditor,  or  wholly,  to  deprive  the 
bankrupt  of  Its  operation,  as  to  those  who  were 
partleB  to  the  decree  of  the  discbarge,  who  proved 
their  debts,  and  who  have  taken  a  dividend  from 
his  eot^te. 

The  Circuit  Courts  of  the  United  States  have  not 
Jurisdiction  to  annul  or  vacate  the  discharge  and 
certillcate  In  banltruptcy  obtained  in  the  District 
Court,  upon  imputations  of  fraud  done  In  contem- 
plation of  bankruptcy  by  the  bankrupt;  or  to  give 
relief,  either  at  law  or  in  equity,  in  a  suit  brought 
by  a  creditor  who  had  proved  his  debt  under  the 
commission,  who  had  assented  to  the  bankrupt's 
discharge  and  certificate)  and  who  baa  taken  a  aiv- 
Ideud  out  of  the  bankrupt's  estate. 

Arguedi  Jan.  15,  1858.    Decided,  FA.  IS,  1858. 

rPHE  bill  in  this  case  was  filed  iu  the  Circuit 
i-  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana,  by  the  appellant  against 
the  appellee,  a  discharged  bankrupt,  to  recover 
about  $150,000. 

The  bill  charges  fraud  in  obtaining  the  dis- 
charge in  bankruptcy,  by  reason  of  various 
concealments  and  transfers  of  property  made 
in  contemplation  thereof. 

The  defendant  demurred.  The  court  below 
sustained  the  demurrer  and  entered  a  decree 
dismissing  the  bill.  From  this  decree  the 
complaint  took  on  appeal  to  this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.  L.  Kadison  Day,  for  appellant. 

The  charges  of  fraud,  all  of  which  are  un- 
conditionally admitted  by  the  demurrer  to  be 
true— 11  Wheat.,  171:  3  Pet.,  36;  6  How., 
118;  2  J.  J.  Marsh,  405;  18  Conn.,  431 ;  2  Gil 
man,  887 — are  sufficient  to  invalidate  the  dis- 
charge of  bankruptcy. 

5  U.  8.  Stat,  at  L.,  443;  Caryl  v.  Russell,  13 
N.  Y.,  194:  Buckingham  V.  McLean,  13  How., 
151;  3  McL.,  197,  203,  628:  BeU  v.  Leggett.  7 
N.  Y.,  179:  Oasfett  v.  Morse,  21  Vt.,  629; 
Brereton  v.  IfuU.  1  Den.,  75;  Beekman  v.  Wil- 
son, 9  Met.,  439;  Coaies  v.  Slush,  1  Cush., 
664. 

a.  The  equity  side  of  the  Circuit  Court  has 
jurisdiction  of  the  cause.  The  Bank  is  alleged 
to  l>e  a  Corporation  by  the  laws  of  Mississippi, 
and  located  in  said  State,  and  the  defendant  to 
be  a  citizpo  of  Louisiana.    This  was  sufficient. 

MarshaU  v.  B.  d  0.  R.  R.  Co.,  16  How., 
814:  JyouisviOe  R.  R.  v.  Letson,  2  How.,  497. 

The  equity  jurisdiction  of  the  Federal  Courts 
is  the  same  in  nature  and  extent  in  all  the 
Mates,  and  is  entirely  independent  of  the  local 
law  of  any  Stale.  It  is  no  objection  to  their 
jurii^dictioD  that  there  is  a  remedy  under  the 
IocaI  Ihw 

8  Pet.,  216;  Bean  v.  Smith,  3  Mas.,  252; 
Harrison  v.  Rowan,  4  Wash.  C.  C,  205;  U-  8. 
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V.  Myers,  3  Brock.,  535;  4  Wash.  C.  C.  854: 
Dodge  v,  Woolsey,  18 How.,  847. 

A  court  of  equity  will  interfere  and  remove 
a  party  from  the  operation  and  effect  of  a  judg- 
ment, when  there  is  any  fact  which  shows  it  to 
be  against  justice  or  nood  conscience  to  allow 
the  party  to  avail  himself  of  the  same. 

3  Green.,  N.  J.,  ch.  620;  1  Johns.  Ch..  402: 
8  Johns.  Ch.,  280;  6  Johns.  Ch.,  235;  19 
Ohio,  448;  2  J.  J.  Marsh.,  405;  3  Cow.,  198; 
20  Conn.,  544;  7  Cranch,  336;  3  Kem.,  1&5; 
2  Ves.,  Jr.,  135. 

It  is  competent  for  any  court  to  treat  the 
discharge  and  certificate  under  the  Hankrui>t 
Act,  when  interposed  as  a  liarrier  to  prevent  a 
recovery  on  a  pre-existing  demand,  as  nidi  and 
void,  whenever  fraud  is  shown. 

5  U.  S.  Stat..  443;  8  Ired..  142;  8  Ala.,  848: 
11  Humph.,  289;  3  Cranch,  800;  25  Vt.,  339; 

5  Binn.,  347. 

All  Acts  into  which  fraud  enteif8,are  nullities. 

Neither  a  bona  fide  debt  nor  an  actual  ad- 
vance of  money  will  sustain  a  security  infected 
with  fraud.  Per  Sandford,  Chancellor,  2  Sandf. 
Ch.,  631. 

In  the  case  of  Dovoner  v.  RoweU,  25  Vt ,  339, 
the  Supreme  Court  of  Vermont,  in  construing 
the  Bankrupt  Act,  says:  "The  Statute  in  ef- 
fect declares,  that  in  case  the  discharge  and 
certificate  were  superinduced  by  fraud,  tbey 
may  be  impeached  on  that  ground,  as  being 
null  and  void." 

And  if  a  judgment  is  null  and  void,  it  is  the 
same  thing  as  though  it  had  never  been  ren- 
dered, and  is  "  imavailable  for  any  purpose," 
(per  Thompson,  C/i.  J.,  in  Borden  v.  Fitch.  15 
Johhs.,  140;  11  Sm.  &  Mar.,  464;  11  La.,  338; 
II  Eng.  Ch.,  448,  449),  and  may  be  collaterally 
disallowed  and  disregarded. 

Slocum  V.  Wheeler,  1  Conn.,  429,  449;  6 
How.  (Miss.),  285;  8  Sm.  &  Mar.,  519. 

Such  being  the  law,  then,  there  can  be  no 
ground  for  saying  that  the  discharge  and  cer- 
tificate should  have  been  annulled  by  a  direct 
action,  instituted  for  that  purpose,  in  the 
Bankrupt  Court.  2  Kernan,  166;  8  Ala.,  855- 
864. 

Indeed,  it  has  been  held  by  high  authority 
that  the  District  Court  never  liad  any  jurisdic- 
tion to  entertain  such  a  proceeding. 

Mabry  v.  Herndon,  8  Ala.,  855. 

But  if  it  could  be  shown  or  was  conceded 
that  the  Bankrupt  Act  gave  such  jurisdiction 
to  that  court,  yet  as  the  Act  has  been  uncondi- 
tionally repealed,  with  no  saving  clause  in  the 
repealing  Act,  except  for  the  purpose  of  finally 
completing  and  determining  causes  then  pend- 
ing, the  District  Court  is  clearly  without  any 
jurisdiction  for  such  a  purpose. 

4  Seld.,  266;  see.  also.  Dwarris  on  Stat.,  676; 
Mmer's  case,  1  Wm.  Bl.,  451;  4  Yeates,  394; 

6  Cranch,  281;  11  Pick.,  360,  878;  1  Hill, 
334;  5  Blackf.,  196;  16 Conn.,  343;  4  Humph.. 
437;  4  Seld.,  265-369. 

No  action  of  nullity  then  was,  or  could  by 
any  possibility  be,  necessary  to  entitle  thecom- 
plainants  to  recover  either  at  law  or  in  equity, 
on  their  original  demands. 

Nor  was  it  at  all  necessary  to  apply  to  th« 
District  Court  for  leave  to  impeach  the  dis- 
charge and  certificate. 

8  Ired.,  142;  8  Ala.,  864. 

In  Simms  v.  Slocum,  3  Cranch,  800,  807. 
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Chief  Jxutice  Marsball  says:  "  When  the  per- 
son who  has  committed  the  fraud  attempts  to 
avail  himself  of  the  Act,  so  as  to  discharge 
himself  from  a  previously  existing  obligation, 
or  to  acquire  a  benefit,  the  judgment  thus  ob- 
tained is  declared  void  as  to  that  purpose. 

And  in  Malnry  ▼.  Hemdon,  8  Ala.,  856.  857, 
CAie/  Juitiee  Collier  also,  in  an  elaborate 
opinion,  said:  "  Thus  we  see,  that  although 
the  Statute  contemplated  a  boon  to  the  debtor, 
viz. :  a  release  from  indebtedness,  it  exacted  on 
his  part  perfect  integrity,  in  yielding  up  every- 
thing that  was  liable  for  his  debts. 

See,  also.  Mitt.  Eq.  PI.,  239. 

The  Supreme  Court  of  Tennessee,  in  the 
case  of  (htpton  v.  Connor,  11  Humph.,  289, 
well  says:  "  If  the  fraud  appear  pending  his 
suit  against  his  creditors,  no  decree  of  dis- 
charge could  be  made.  If  it  appear  after- 
wards, its  effect  is  to  annul  and  aestroy  the 
discharge  and  certificate,  as  though  they  had 
never  been  obtained." 

And  in  Cogbum  v.  Spenu,  15  Ala.,  653,  554, 
the  Supreme  Court  of  Alabama  very  truly  re- 
marks: "The  Bankrupt  Act  does  not  intend, 
nor  in  any  manner  undertake  to  restrain  a 
creditor  who  has  a  cause  of  action  against  a 
bankrupt  from  suing  him,  although  the  bank- 
rupt may  have  obtamed  his  final  cenificate  of 
discharge.  It  only  gives  the  bankrupt  a  com- 
plete defense  against  the  cause  of  action  when 
sued.  The  creditor  may,  however,  sue  on  his 
demand;  otherwise  be  could  not  dispute  the 
bona  fidet  ot  i)ie  certificate,  and  the  bankrupt 
must  rely  on  his  certificate  in  bar  of  the  suit." 

ChanceUor  Desaussure,  too,  in  Lowe  v.  Blake, 
8  Desaus.,  269,  270,  in  relation  to  an  insolvent 
discharge,  uses  this  strong  and  forcible  lan- 
guage: "  That  in  case  there  was  any  fraud  or 
concealment  in  obtaining  this  discbarge,  this 
court  is  not  bound  to  ^ve  effect  to  the  dis- 
cbarze  obtained  in  anyother  court." 

See,  also.  Card  v.  Walbridge,  18  Ohio.  411, 
423;  AleoUv.  Avery,  1  Barb.  Ch.,  847,  362;  9 
Oa..U-14. 

The  Statute  of  Limitations,  as  well  as  lapse  of 
time,  is  not  a  bar,  as  the  St.itute  in  equity  in 
casesof  fraud  only  begins  to  run,f  rom  discovery. 

2  Slo.  Eq..  sec.  621:  Ang.  Lira..  188;  20 
Johus.,  45,  076.  582;  19 Conn. ,  421 ;  10  Wheat.. 
174;  3  Sumn. ,  491 ;  I  Wood.  &  M,  111 ;  8  Watts, 
401. 

The  6th  section  of  the  Bankrupt  Act  is  not 
a  bar  to  a  suit  where  a  party  proves  bis  claim 
and  takes  a  dividend  without  knowledge  that 
the  discharge  was  fraudulently  obtained. 
Throughout  the  entire  Act  there  is  one  princi- 
ple paramount  to  all  others,  and  that  principle 
is  good  faith  and  honesty  on  the  part  of  the 
bankrupt.  A  statute  should  be  construed  to 
effect  as  nearly  as  possible  the  design  of  the 
lawmakers,  as  evinced  by  the  whole  Act. 

7  How.,  622;  10  How.,  194;  16  La.,  268. 

A  party  who  has  perpetrateid  a  fraud  under 
a  statute,  can  obtain  no  protection  under  such 
statute,  however  general  it«  language. 

2  Green,  N.  J.,  ch.  523: 15  Ohio,  666;  15 
Mass..  519. 

In  Cracker  v.  Stone,  7  Cush.,  341,  it  was  held 
that  no  discharge  in  insolvency  was  valid,  even 
as  against  a  creditor  who  proves  his  claim  and 
is  himself  I  he  assignee,  unless  the  discharge  is 
obtained  in  strict  conformity  to  law. 

See  2u  How. 


See,  also, 4 Cush.,  529;  13 Met.,  63;  11  Cush., 
3ll;3McL.,681. 

As  to  fraudulent  bankrupts  and  those  who 
designedly  violate  the  principles  of  the  Bank- 
rupt Court,  the  Statute  may  be  properly  be 
liberally  construed  in  favor  of  creditors. 

9  Met..  488;  20  Conn.,  394. 

On  every  principle  of  justice,  then,  and  the 
weight  of  authority,  we  hold  (hat  the  5th  sec- 
tion is  not  a  bar  and  protection  to  the  fraud- 
ulent bankrupt,  in  cases  of  subsequently  dis- 
covered fraud. 

Met»r».  J.  A.  Bayard  and  J.  P.  Ban- 
Jamin.  for  appellee: 

Point*  and  Authorities. 

1.  The  District  Court  has  exclusive  jurisdic- 
tion to  impeach  the  decree  of  discharge  in 
bankruptcy,  or  recall  the  certificate.  It  may 
adjourn  any  point  arising  in  any  case  in  bank- 
ruptcy to  the  Circuit  Court,  but  the  latter  has 
no  jurisdiction  of  an  original  bill  to  annul  or 
avoid  the  decree  of  the  District  Court  as  pray- 
ed for  in  this  suit,  though  the  Circuit  Court 
would,  as  well  as  a  State  Court,  have  jurisdic- 
tion to  inquire  into  the  validity  of  the  dis- 
charge,-if  pleaded  in  bar  and  impeached  for 
fraud,  or  its  effect,  if  a  subwquent  express 
promise  of  payment  by  the  bankrupt  were  al- 
leged. 

The  bankrupt  proceedings  are  in  the  nature 
of  proceedings  in  rem  and  not  subject  to  col- 
lateral inquiry  in  another  than  the  court  which 
decreed  the  discharge. 

Bankrupt  Law  ori841,  sees.  4  and  6  (5  Stat. 
444);  Sliuwhan  v.-Whttrritt.  7  How.,  648;  JV. 
Am  Ins.  Co.  v.  Oraham.  5  Sand.,  197. 

The  cause  of  action  stated  in  the  bill  consist- 
ed of  twelve  promissory  notes  and  one  bill  of 
exchange,  all  of  which  were  due  six  months 
before  the  defendant  filed  his  petition  in  bank- 
ruptcy, and  eleven  months  before  the  decree  of 
discharge  in  his  favor.  The  relief  prayed,  is 
that  this  decree  and  the  certificate  of  discharge 
ma^  be  declared  and  adjudged  void,  and  the 
defendant  enjoined  from  setting  up  hjs  dis- 
charge in  bankruptcy,  as  against  the  rights  of 
complainant. 

To  this  relief,  or  any  portion  of  it,  the  de- 
fendant objects  that  the  complainant  has  full 
and  jjerfect  remedy  at  law  as  in  equity,  and 
that  the  cause  of  action  is  a  merely  legal  claim, 
QU  which  the  complainant  might  have  sued  at 
any  time  since  the  maturity  of  the  notes,  more 
than  13  years  before  the  bill  was  filed. 

It  is  not  alleged  that  any  suit  at  law  was 
ever  brought  on  any  of  said  evidences  of  debt 
against  the  defendant,  or  that  defendant  has 
ever  threatened  to  plead  his  discharge  in  bank- 
ruptcy if  suit  were  brought.  Xor  would  a  court 
of  equity  be  entitled  to  tnij  jurisdiction,  even  if 
the  discharge  had  actually  been  pleaded  in  bar 
to  an  action  at  law. 

Judiciarv  Act  1789,  sec.  16;  Ex  parte  Dod- 
son,  1  Buck.,  225. 

On  the  face  of  the  bill  the  action  is  barred  by 
the  Statute  of  Limitations,  and  the  defendant 
may  take  advantage  of  it  by  demurring. 

tt.  1.  V.  Minis.,  15  Pet.,  272;  Scoil  v.  Eagle 
Kre  Int.  Co.,  7  Paige,  198;  Uoare  v.  Peck, 
6  Sim.  51. 

Nor  do  the  averments  of  fraud  in  the  bill 
suflBce  to  take  tha  case  out  of  the  Statute  of 
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Limitations.  With  the  exception  of  fraud  in 
the  cause  of  action,  or  cases  of  trust  of  exclu- 
sive equity  jurisdiction,  the  Statute  of  Limi- 
tations is  a  bar  in  equity  equnlly  as  at  law. 

15  Pet.,  272;  9  How.,  523;  18  Pet..  61; 
20  Johns.,  88;  4  Cash.,  208;  1  Cow.,  856;  21 
Pa.  State,  52.  > 

The  present  is  a  case  where  it  is  merely  al- 
leged that  the  defendant  fraudulently  acquired 
a  defense. 

Mr.  Jiutioe  Wayne  delivered  the  opinion  of 
the  court: 

The  decision  which  we  arc  at>out  to  give 
would  not  be  satisfactory,  unless  it  shall  be 
preceded  by  a  statement  of  the  facts  of  the 
case  as  they  are  disclosed  by  the  pleadings.' 
We  shall  adopt  that  which  was  given  by  uie 
counsel  who  argued  the  cause,  with  but  little 
alteration  or  addition. 

The  appellants  allege,  in  their  bill,  that 
during  the  years  1841  and  1842,  the  defendant, 
Henry  8.  Buckner,  together  with  M.  B.  Hamer, 
who  died  in  April,  1842,  and  Frederick  Stanton, 
were  partners  in  trade,  doing  commercial 
business  in  New  Orleans,  under  the  firm  of 
Buckner,  Stanton  &  Co.,  Buckner  being  the 
resident  partner  there;  and  in  Natchez  under 
the  firm  of  Stanton,  Buckner  &  Co.,  Stanton 
conducting  it;  and  at  Yazoo  City  under  the  firm 
of  M.  B.  Hamer  &  Co.,  Hamer  being  the 
resident  partner  at  that  place.  The  three  firms 
were  distinct  and  separate,  and  kept  their 
books  and  accounts  accordingly.  It  is  alleged 
that  the  three  tlrms  and  the  three  members  of 
them  became  hopelessly  insolvent  in  the  year 

1841,  and  that  they  continued  to  transact 
business  together  until  Haraer's  death;  that 
after  his  death  the  two  survivors  carried  on  the 
business  of  the  three  firms  until  their  bank- 
ruptcy. On  the  21st  July,  1842,  Stanton  filed 
his  petition  in  the  United  States  District  Court 
for  the  Southern  District  of  Mississippi,  both 
individually  and  as  a  member  of  the  three  firms^ 
was  decreed  a  bankrupt  on  the  8th  November, 

1842,  and  received  his  certificate  of  discharge 
on  the  21st  February,  1843.  On  the  18th  July, 
1842,  Buckner  made  a  similar  application  to 
the  District  Court  in  New  Orleans,  was  de- 
creed a  bankrupt  on  the  5th  September,  1842, 
and  received  his  certificate  of  discharge  on 
the  6th  December,  1842. 

It  is  also  said  that  their  applications  for 
their  discharges  in  bankruptcy  were  made  by 
Buckner  and  Stanton  in  concert,  with  a  view 
to  future  business. 

It  appears  at  the  time  of  these  applications 
they  were  indebted  to  the  appellants  in  the  sum 
of  $49,020.14,  besides  interest,  on  twelve 
promissory  notes  and  on  one  bill  of  exchange, 
all  which  had  become  due  in  January,  1842. 
Three  of  them  were  payable  on  or  before 
the  6th  January,  le39;  three  others  on  the 
8d  April,  1839;  four  on  or  before  the  3d 
March,  1841;  and  the  last  in  the  month  of 
January,  1842,  six  months  liefore  Buckner 
filed  his  petition  in  bankruptcy.  Buckner  ac- 
knowledged the  indebtment  in  his  schedule 
filed  with  his  petition  in  bankruptcy.  The 
complainants  proved  a  portion  of  their  claim 
in  the  bankruptcy  proceedings  of  Stanton.  It 
is  admitted  that  they  received  a  small  dividend 
from  the  assets  of  the  firm ;  but  they  aver  they 
86« 


did  so  in  ignorance  of  the  frauds  upon  the 
Bankrupt  Law,  committed  by  Buckner  and 
Stanton,  of  which  they  knew  nothing  until  the 
year  1868,  when  they  discovered  the  frauds. 
And  they  further  alle^  that  they  would  not 
have  proved  their  claim,  nor  have  received  a 
dividend,  if  they  had  known  the  frauds;  and 
they  assert  that  the  certificates  of  discharge  are 
null  and  void,  by  reason  of  the  frauds. 

It  is  then  stated  in  the  bill  that  the  three  firms 
had  existed  before  1887,  in  which  year  they 
suspended  pajrment,  but  that  they  never  re- 
covered from  their  embarrassments,  though 
they  had  resumed  busings.  It  is  agiun  allied 
that  their  affairs  were  hopeless  in  1841,  and  uat 
executions  on  judgments  obtained  against  Stan- 
ton as  a  member  of  the  firm  were  in  that  year 
returned  nuUa  bona. 

That  all  the  indebtment  of  the  firms  which 
made  them  insolvent  was  due  prior  to  the  lA 
March,  1842,  at  which  time  the  frauds  began. 
That  then,  Buckner  and  Stanton  had  agreed 
that  they  would  take  the  benefit  of  the  Bank- 
rupt Law.  and,  in  contemplation  of  doing  so, 
committed  the  fraud  stated  in  the  bilL 

Twelve  different  charges  of  fraud  are  qied- 
fied,  all  of  them  being  payments  to  preferred 
creditors,  in  fraud  of  the  general  creditors- 
contrary  to  the  provisions  of  the  Act  of  the  19th 
August,  1841.  No  charge  of  any  other  fraud 
is  made,  except  a  transfer  of  some  property  io 
New  Orleans,  upon  the  understanding  that 
Buckner  was  to  have  the  right  to  redeem  it  on 
payment  of  the  debt,  and  that  the  arrangement 
had  secured  for  him  an  ultimate  profit,  in  fraud 
of  creditors.  They  also  say,  that  it  was  be- 
cause of  the  fraud  of  Buckner  and  Stanton  in 
concealing  a  knowledge  of  the  facts  from  them, 
that  they  were  induced  to  believe  the  discharges 
valid;  and  so  they  did  not  proceed  to  enforce 
their  claims  at  law  or  in  equity,  but  that  they 
had  found  them  out  only  within  two  vean. 
How  or  from  what  source  they  had  made  tlie 
discovery  they  do  not  state  distinctly,  though 
to  support  the  charge  they  file  an  exhibit  of 
notes  discounted  for  Stanton,  Buckner  A  Ca, 
by  the  Commercial  Bank  of  Natchez,  whidi 
were  applied  to  their  credit,  and  a  list  of  pro- 
tested notes  of  Stanton,  Buckner  &  Co.,  taken 
up  by  them  in  May,  1842 — two  months  before 
Stanton  filed  his  petition  in  bankruptcy.  Two 
letters  from  Stanton  to  Stephen  Duncan — one 
of  them  dated  at  Natchez,  on  the  14th  August, 
1842,  and  the  other  on  the  14th  September. 
1842— are  made  exhibits;  both  relate  to  the  af- 
fairs of  the  firm,  and  to  particular  transactions 
of  them,  which  the  appellants  allege  were  floods 
committed  by  Stanton  and  Buckner,  in  giving 
preferences  to  certain  creditors,in  contemplation 
of  bankruptcy.  And  they  further  declare,  that 
since  the  bankruptcy  of  Stanton  and  Buckner, 
the  books  of  Stanton,  Buckner  &  Co.,  had,  by 
some  means,  passed  into  the  possession  (k 
Buckner;  that  if  produced,  the  fraudulent 
preferences  which  had  been  made  would  be 
shown,  and  that  they  would  also  disclose  other 
fraudulent  preferences  made  by  Stanton  for 
himself  and  the  firm  of  Stanton,  Buckner  & 
Co.,  in  the  spring  and  summer  of  1842.  in  con- 
templation of  bankruptcy. 

The  bill  is  closed  with  a  prayer  that  the  first 
decree  of  the  District  Court,  discharging  Buck- 
ner, should  be  declared  void  and  of  no  valid 
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ity,  as  far  as  the  riehts  of  the  complainants,  as 
set  forth  in  tlie  bill  could  be  affected  by  it,  and 
that  Buckner  should  be  perpetually  enjoined 
from  setting  it  up  against  their  rights;  and  that 
Buckner  should  be  adjudged  to  pay  them  the 
original  sum  due  by  him,  with  interest  thereon ; 
to  which  is  added  a  prayer  for  general  relief. 

The  defendant  demurred  to  the  bill,  and  for 
causes  of  demurrer,  says: 

I.  That  the  said  complainants  "have  not,  by 
their  said  bill,  made  such  a  case  as  entitles  thU 
«ourt  to  entertain  jurisdiction  of  this  cause  un 
der  the  Constitution  and  laws  of  the  United 
States. 

II.  That  the  said  complainants  have  not,  b^ 
the  said  bill,  made  such  a  case  as  entitles  this 
court  to  entertain  jurisdiction,  or  grant  relief 
in  equity ;  the  remedy  of  complainants,  if  any 
they  have.  l>eing  at  law.  and  not  in  equity. 

ni.  That  the  said  complainants  having,  by 
their  own  showing  in  said  bill,  made  proof  of 
their  claims,  and  received  dividends  thereon, 
in  the  bankruptcy  proceedings  which  resulted 
in  the  discharge  of  this  defendant,  are  not  per- 
mitted by  law  to  impeach  the  validity  of  said 
discharge  in  manner  and  form  as  sought  by  said 
bill ;  and  having  been  parties  and  privies  to  the 
judgment  of  discharge  in  favor  of  this  defend- 
ant, are  forever  precluded  in  law  from  con- 
testing the  validity  and  effect  of  said  judgment, 
on  any  such  grounds  as  are  alleged  in  said  bill. 

IV.  That  the  said  complainants  have  not.  by 
the  said  bill,  alleged  any  cause suflBcient  in  law 
to  authorize  this  court  to  set  aside  the  decree 
of  discharge  in  bankruptcy  in  favor  of  this 
defendant,  rendered  by  the  District  Court  of 
the  United  States,  as  set  forth  in  said  bill. 

y.  That  the  said  complainants,  by  the  alle- 

fations  of  said  bill,  show  that  the  claims  held 
y  them,  if  they  ever  were  due  to  them  by  this 
defendant,  have  become  discharged  by  lapse  of 
time,  and  barred  by  the  Statute  of  Prescription 
and  Limitation. 

VI.  That  the  said  complainants,  by  the  al- 
legations of  said  bill,  show  such  laches  as  by 
the  principles  and  rulesof  equity  deprives  them 
of  any  right  to  claim  relief  or  remedy  in  this 
court. 

Vn.  That  the  said  complainants  have  not, 
by  the  showing  contained  in  their  said  bill, 
made  out  a  case  entitling  them  to  relief  either 
at  law  or  in  equity. 

Wherefore  this  respondent  demands  the 
judgment  of  this  honorable  court,  whether  he 
shall  be  compelled  to  make  any  other  or  further 
answer  to  the  said  bill,  or  any  of  the  matters 
and  things  therein  contained,  and  prays  to  be 
hence  dismissed  with  his  reasonable  costs  in 
his  behalf  sustained. 
(Signed) 
Benjamin,  Bradpord  &  Finnbt, 

Solicitors. 
I  certify  that,  in  my  opinion,  the  foregoing 
demurrer  is  well  founded  in  point  of  law. 
(Signed)  J.  T.  Benjamin, 

of  Counsel. 
Henry  S.  Buckner.  being  duly  sworn,  deposes 
that  the  foregoing  demurrer  is  not  interposed 
for  delay. 

(Signed)  Hbnrt  S.  Buckner. 

Sworn  to  and  subscribed  before  me,  this  Ist 
of  October,  1855. 

(Signed)    J.  W.  Gurlet,  Commissioner. 
See  20  How.  U.  S.,  Book  16. 


The  stating  part  of  the  bill  of  the  complain- 
ants, their  prayer  for  relief,  and  the  demurrer 
of  the  defendant,  suggest  that  our  first  point 
of  inquiry  in  this  case  should  be  into  the 
power  of  the  Circuit  Courts  of  the  United 
States  to  entertain  an  original  bill,  to  annul  or 
vacate  a  decree  discharging  a  bankrupt,  either 
in  whole  or  in  part,  for  any  of  those  frauds 
upon  the  Act  of  the  1st  August,  1841,  which 
would  prevent  the  bankrupt  from  receiving  a 
discharge.  Xo  such  jurisdiction  is  given  by  the 
Act  to  the  Circuit  Courts.  The  jurisdiction  of 
these  courts  under  the  Act,exi8tsip  three  cases: 
First,  when  a  question  has  l)een  adjourned  into 
a  circuit  by  the  District  Court,  under  the  6th 
section  of  the  Act.  Second,  by  appeal,  as  that  is 
given,  under  the  4th  section,  to  the  bankrupt, 
when  a  majority  of  his  creditors  in  number 
and  value,  who  shall  have  proved  their  debts, 
shall  file  their  writtten  dissent  from  his  dis- 
charge. Third,  the  jurisdiction  given  to  the 
Circuit  Courts  by  the  8th  section,  in  suits  by 
an  assignee  of  the  bankrupt,  against  any  person 
claiming  an  adverse  interest,  or  by  such  person 
against  the  assignee  for  property,  or  rights  of 
property,  transferable  to  or  vested  in  the  as- 
signee under  the  Act.  If  we  cannot  find  such 
a  jurisdiction  in  the  Circuit  Courts  in  the  Act 
of  1st  August,  1841,  it  is  in  vain  to  look  for  it 
elsewhere,  for  the  purposes  for  which  this  bill 
has  been  brought. 

The  inquiry  then  must  be,  if  the  Circuit 
Court  has  jurisdiction  to  annul  the  decree  of 
the  discharge  given  to  the  bankrupt  by  the 
District  Court,  for  frauds  upon  that  Act,  which 
would-  have  prevented  him  from  receiving  a 
discharge  and  certificate.  In  other  words,  has 
not  the  District  Court  of  the  United  States,  in 
which  the  bankrupt's  discharge  was  given,  and 
that  court  only,  the  power  to  inquire  into 
frauds  upon  the  Act  discovered  after  the  bank- 
rupt has  received  his  discharge,  with  a  view  to 
annul  it,  and  to  give  to  his  creditors,  who  have 

E roved  their  debts,  the  benefit  of  the  property 
e  may  have  concealed,  or  the  preferences  he 
may  have  given,  or  transfers  of  property  he 
may  have  made  in  contemplation  of  bankrput- 
cyl  It  seems  to  us  that  the  jurisdiction  given 
by  the  0th  section  of  the  Bankrupt  Act  to  the 
District  Court  is  plenary  and  exclusive  for  such 
a  purpose.  The  words  of  the  8th  section  are: 
"That  the  District  Court  in  every  district  shall 
have  jurisdiction  in  all  matters  and  proceedings 
in  bankruptcy  arising  under  this  Act,  and  any 
other  Act  which  may  hereafter  be  passed  on  the 
subject  of  bankruptcy ;  the  said  jurisdiction  to 
be  exercised  summarily  in  the  nature  of  sum- 
mary proceedings  or  equity,  and  for  tills  pur- 
pose the  said  District  Court  shall  be  deemed  al- 
ways open.  And  the  District  Judge  may  ad- 
journ any  point  or  question  arising  in  any  case 
of  bankruptcy  into  the  Circuit  Court  for  the 
district,  in  his  discretion  to  be  there  heard  and 
determined,  and  for  this  purpose  the  Circuit 
Court  of  such  district  shall  be  deemed  always 
open.  The  jurisdiction  hereby  conferred  on 
the  District  Court  shall  extend  to  all  cases  and 
controversies  in  bankruptcy  arising  between  the 
bankrupt  and  any  creditor  or  creditors  who 
shall  claim  any  debt  or  demand  tmder  the  bank- 
ruptcy; to  all  cases  and  controversies  between 
such  creditor  or  creditors  and  the  assignee  of 
the  estate,  whether  in  office  or  removed;  to  all 
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cases  and  controversies  between  such  assignee 
and  the  bankrupt;  and  to  all  acts,  matters,  and 
things,  to  be  done  under  and  in  virtue  of  the 
bankruptcT,  until  the  final  distribution  and  set- 
tlement of  the  estate  of  the  bankrupt,  and  the 
close  of  the  proceedings  in  bankruptcy.  And 
the  said  couns  shall  have  full  authority  and 
jurisdiction  to  compl  obedience  to  all  orders 
and  decrees  passed  by  them  in  bankruptcy,  by 
process  of  contempt,  and  other  remedial  proc- 
ess, to  the  same  extent  the  Circuit  C!ourt8  may 
here  do  in  a  suit  pending  therein  in  equity. 
And  it  shall  be  the  duty  of  the  District  Court, 
in  each  district,  from  time  to  time,  to  prescribe 
suitable  rules  and  regulations,  and  forms  of 
proceedings,  in  all  matters  of  bankruptcy; 
which  rules  and  regulations  and  forms  shall  be 
subject  to  be  altered,  added  to,  revised,  or  an- 
nulled, by  the  Circuit  Court  of  the  same  dis- 
trict, and  other  rules  and  regulations  and  forms 
be  substituted  therefor." 

Our  reflections  upon  this  section  as  a  whole, 
and  particularly  upon  that  clause  or  sentence  of 
it  which  extends  the  jurisdiction  of  the  court 
to  all  controversies  between  the  bankrupt  and 
a  creditor,  who  shall  claim  any  debt  or  demand 
under  the  bankruptcy — to  all  cases  between 
creditors  and  the  assignee  of  the  estate,  wheth- 
er the  latter  continues  in  office  or  has  been  re- 
moved, and  to  all  controversies  between  the  as- 
signee and  the  bankrupt — have  brought  us  to 
the  conclusion  that  it  was  meant  to  ^ve  juris- 
diction to  the  District  Court,  either  at  the  suit 
of  the  assignee  or  of  the  creditor,  just  in  such  a 
controversy  as  the  complainants  have  made  by 
their  bill ;  with  the  power  in  the  court,  iii  a  suit 
of  either  the  assignee  or  the  creditor,  or  both 
combined,  to  inquire  into  the  fraudulent  pref- 
erences alleged  to  have  been  given  by  the  bank- 
rupt in  contemplation  of  bankruptcy;  and  when 
they  shall  have  been  satisfactorily  proved,  to 
revoke  the  decree  of  discharge  which  had  been 
given  to  him,  to  prevent  It  thereafter  from  be- 
ing pleaded  as  a  bar  to  any  suit  which  may  be 
brought  against  him  for  any  demand  which 
was  provable  under  the  Act.  Or  the  assignee 
alone  may  sue  the  bankrupt  and  bis  accom- 
plices in  the  District  Court,  for  any  preferences 
he  may  have  given  to  creditors  in  contempla- 
tion of  bankruptcy,  to  recover  the  amount  of 
such  preferences,  as  a  part  of  the  bankrupt's 
estate  for  distribution  among  his  creditors  who 
have  proved  their  debts  under  the  Act,and  with 
the  additional  object  of  revoking  the  bankrupt's 
discbarge  by  a  decree  of  the  court.  In  either 
suit  for  the  latter  purpose,  the  assignees  and  the 
creditors  who  have  proved  their  debts  under 
the  Act,  may  be  the  parties  on  the  one  side,  and 
the  bankrupt  and  those  who  conspired  with  him 
to  commit  the  fraud  upon  the  Act,  should  be 
made  parties  on  the  other.  If  it  be  intended 
only  to  recover  the  amounts  of  fraudulent 
preferences,  as  a  part  of  the  bankrupt's  estate, 
the  assignee  may  sue  the  bankrupt  and  those 
who  have  received  them,  or  the  latter  alone, 
giving  to  the  bankrupt  prior  reasonable  notice, 
speci^ing  in  writing  the  fraud  or  concealment 
which  it  IS  the  object  of  the  suit  to  investigate, 
so  that  he  may  be  present  at  the  trial  to  defend 
himself;  or  to  petition  the  court  to  be  made  a 
party  defendant  to  the  suit,  for  the  same  pur- 
pose. And  in  such  a  case,  the  jurisdiction  of 
the  District  Court  should  be  exercised  sum- 
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manly,  in  the  nature  of  summary  proceedings 
in  equity,  such  being  the  direction  in  the  8Ui 
section  of  the  Act,  for  all  proceedings  in  bank- 
ruptcy under  it. 

These  conclusions  are  verified  into  unques- 
tionable certainty,  by  considering  in  connection 
other  parts  o|  the  bainkrupt  Mil. 

By  the  8d  section  of  it,  the  property  of  the 
bankrupt,  of  every  kind  whatever,  from  the 
time  of  his 'discharge,  by  mere  operation  of 
law,  is  deemed  to  be  devested  out  of  him,  and 
becomes  vested  by  force  of  the  decree  in  the 
assignee  who  may  be  appointed  for  the  benefit 
of  such  of  the  bankrupt  s  creditors  who  have 
come  in  and  proved  their  debts,  for  the  purposp 
of  becoming  distributees  equally  of  the  bank- 
rupt's estate,  to  the  exclusion  of  all  creditors 
who  have  not  done  so.  Then,  by  the  2d  sec- 
tion, the  amount  of  preferences  which  may 
have  been  given  in  contemplation  of  bankrupt- 
cy, are  declared  to  be  a  part  of  the  bimkrupl's 
estate.  It  is  the  duty  of  the  assignee  to  sue  for 
for  them,  and  the  bankrupt  who  has  made 
them,  when  they  have  been  proved,  cannot 
be  allowed  a  discharge  under  the  proTiaions 
of  the  Act.  And  that  this  disabili^  to 
receive  a  discharge  was  meant  to  apply 
prospectively  to  preferences  which  might  be 
given,  and  retroactively  to  such  as  had  been 
given  in  contemplation  of  bankruptcy,  or  to 
such  preferences,  whether  given  before  the  de- 
c^  of  discharge  or  after  it,  is  manifest  from 
the  whole  language  of  the  4th  section,  pwticu- 
larly  that  part  which  makes  a  bona  fide  surren- 
der by  the  bankrupt  of  all  his  property  and 
rights  of  property,  for  the  benefit  of  his  audit- 
ors, one  of  the  prerequisites  of  his  being  dis- 
charged from  all  his  debts;  and  declares,  tiiat 
if  the  bankrupt  shall  be  guilty  of  any  fraud  or 
willful  concealment  of  his  property  or  rights  of 
property,  or  shall  have  preferred!  any  of  his 
creditors,  contrary  to  the  provisions  of  the  Act; 
or,  if  he  admits  a  false  and  fictitious  debt 
against  his  estate,  that  he  shall  not  be  entitied 
to  such  discharge  or  certificate.  Further,  tbe 
5th  section  declares,  that  no  creditor  or  other 
person,  coming  in  and  proving  his  debt  or  other 
claim,  shall  be  allowed  to  muntain  any  suit  at 
law  or  in  eouity  therefor,  but  shall  be  deemed 
thereby  to  have  waived  all  right  of  action  and 
suit  against  such  bankrupt,  which,  while  it  ex- 
cludes such  a  creditor  from  bringing  a  suit  at 
law  or  in  equity  in  any  other  court  for  bis  orig- 
inal debt,  which  had  been  proved  against  \& 
bankrupt,  cannot  be  construed  to  mean  that  he 
could  not  resort  to  the  District  Court,  which 
had  been  deceived  into  granting  the  discharge, 
for  the  purpose  of  investigating  the  frawis 
which  may  have  been  comnnited  by  the  bank- 
rupt before  a  discharge  had  been  granted  to 
him,  but  not  discovered  until  afterwards;  and 
for  the  further  purpose  of  obtaining  from  the 
District  Court  an  annulment  of  th^  discliarge 
which  had  been  obtained  from  it  by  perjmy 
and  fraud.  In  this  we  do  not  differ  from  tbe 
counsel  for  the  complainants,  for  much  of  bis 
argument  was  intended  to  show  that  the  credit- 
ors of  a  bankrupt  are  not  without  a  remedy  for 
frauds  committed  by  him,  but  not  discovered 
until  after  he  had  received  his  certificate  of  dii- 
charge.  That  was  the  case  of  Haxton  v.  Oor*, 
a  Barb.  Ch.,  607,  decided  by  ChaneeOor  W«l- 
worth.    The  Chaneelior't  language  is,  that  be 
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could  not  conclude,  "notwithstanding  tbc  gen- 
eral langmge  contained  in  the  Sth  section  of 
the  Act,  that  the  creditors  who  come  in  and 
prove  their  debts  shall  not  be  allowed  to  main- 
tain any  suit  at  law  or  in  equity  therefor,  and  that 
the  law-makers  did  not  intend  that  the  proving 
of  debts  by  creditors  should  be  an  absolute  aban- 
donment of  all  claim  against  the  future  ac- 
quisitions of  their  debtor,  if  his  charge  was  re- 
fused, or  if  it  was  void  for  any  of  tlie  frauds 
specified  in  the  Act."  We  admit  the  principle, 
that  creditors  so  circumstanced  have  a  remedy, 
but  not  that  they  may  use  it  in  any  suit  at  law 
or  in  equity  in  the  Circuit  Court.  The  Bank- 
rupt Law  has  given  to  the  District  Court  a  pie- 
naiT  and  exclusive  jurisdiction  in  all  matters 
and  proceedings  in  bankruptcy.  We  say  ple- 
nary and  exclusive  jurisdiction  in  the  District 
Court.  This  court  has  said  so  in  Shawhan  el  aZ. 
V.  Wherritt,  7  How. ,  648.  Besides,  on  the  au- 
thority of  the  same  case,  we  say,  as  all  the  pro- 
ceedings in  all  cases  in  bankruptcy  »re  made 
matters  of  record  by  the  13th  section,  that  a 
party  to  one  of  them  cannot  be  permitted  to  im- 
peach it  collaterally  in  another  suit  in  another 
court,  brought  by  him  there  to  recover  from  the 
bankrupt  his  original  debt,  whilst  he  continues 
to  occupy  his  relation  to  the  assignee  and  the 
bankrupt,  under  the  discharge  of  the  latter,  as 
one  of  the  creditor  distributees  of  his  estate. 
The  District  Court,  has  by  the  Act,  plenary  and 
exclusive  jurisdiction  of  the  matter,  and  no 
other  court  can  annul  the  decree  of  the  bank- 
rupt's discharge,  either  pbrtially,  for  the  benefit 
of  a  particular  creditor,  or  wholly,  to  deprive 
the  bankrupt  of  its  operation. 

This  we  say  with  direct  reference  to  the 
parties  in  this  suit,  who  were  parties  to  the  de- 
cree of  bankrupt's  discharge,  who  proved  their 
debts,  and  who  have  taken  a  dividend  from  his 
estate.  We  do  not  mean  to  say  anything  of  the 
Circuit  Court's  jurisdiction  in  a  suit  brought 
bv  a  creditor  who  had  not  come  in  and  proved 
his  debt,  and  who  is  not  a  partv  to  the  decree 
in  bankruptcy.  These  are  points  which  will 
no  doubt  be  well  considered  by  counsel  before 
a  suit  shall  be  brought;  directly  in  connection 
with  the  power  given  to  such  a  creditor  to  im- 
peach the  discharge,  when  the  bankrupt  shall 
plead  it  in  bar  of  a  suit.  But  the  manner  of 
bringing  such  a  suit  by  such  a  creditor,  how, 
when,  or  in  what  court,  it  should  be  brought, 
we  shall  not  decide  until  such  a  case  shall  be 
brought  regularly  here  for  adjudication. 

We  win  now  consider  another  point  in  the  case 
necessarily  arising  from  the  frame  of  the  bill, 
which  was  argued  by  the  counsel  for  the  com- 
plainants, with  some  earnestness.  Itis,,whetber 
the  Circuit  Court  had  jurisdiction  of  the  sub- 
ject matter  of  the  bill,  on  account  of  the  frauds 
alleged  against  the  defendant. 

'The  complainants,  in  their  bill,  state  minutely 
the  original  indebtment  of  the  bankrupt  to 
them,  particularize  the  fraudulent  preferences 
he  had  given  to  other  creditors  in  contemplation 
of  bankruptcy,  admit  that  they  were  parties  to 
the  bankrupt's  discharge,  and  had  taken  a 
dividend ;  and  then  they  ask  for  the  interven- 
tion of  the  Circuit  Court  in  equity,  to  set  aside 
the  bankrupt's  discharge  as  to  them,  because  it 
had  jurisdiction  in  cases  of  fraud ;  and  that  it 
would  adjudge,  that  the  defendants  shall  pay 
to  them  their  original  debt,  with  interest,  on 
See  20  How. 


account  of  their  ignorance  of  the  frauds  of 
which  they  complun,  until  within  two  years 
before  they  brought  their  bill.  And  for  the 
same  cause  they  say,  that  they  had  not  brought 
their  action  at  law  upon  their  original  cause  of 
the  defendant's  indebtment. 

The  bill  of  the  complainants,  then,  is  a  suit 
to  recover  from  the  defendant  the  del/t  whidi 
they  had  proved  in  bankruptcy.  It  has  gen- 
erally been  thought,  and  has  lieen  frequently 
decided  judicially,  that  the  5th  section  of  the 
Bankrupt  Act  was  a  bar  to  a  suit  where  a  party 
proves  nis  claim  and  takes  a  dividend.  In 
England,  though  such  suits  were  attempted  in 
the  earlier  administration  of  her  bankrupt  laws, 
such  an  action  would  not  be  thought  of  now  for 
a  moment.  The  words  of  our  Statute  are,  "  and 
no  creditor  or  other  person  coming  in  and  prov- 
ing his  debt  or  other  claim,  shall  be  allowed  to 
maintain  any  suit  at  law  or  in  equity  therefor, 
but  shall  be  deemed  thereby  to  have  waived  all 
right  of  action  and  suit  against  such  bankrupt; 
and  all  proceedings  already  commenced,  and  all 
unsatisfied  judgments  already  obtained  thereon, 
shall  be  deemed  to  be  surrendered  thereby." 
How,  then,  can  it  be,  that  a  creditor,  commg 
in  and  proving  his  debt  and  receiving  a  divi- 
dend, can  be  allowed  to  sue  the  bankrupt  for  it 
afterwards,  either  at  law  or  in  equity,  when  it 
is  declared,  in  positive  and  unmistakable  words, 
that  if  the  creditor,  before  proving  his  debt,  had 
commenced  an  action  for  it,  or  bad  obtained  a 
judgment  for  it,  he  shall  be  deemed  to  have  sur- 
rendered it,  and  to  have  waived  all  right  of 
action  and  suit,  either  in  law  or  in  equity, 
against  such  bankrupt,  for  the  debt  which  he 
has  proved?  It  cannot  be  done;  and  the  dis- 
ability of  such  a  creditor  to  sue  the  bankrupt 
is  in  perfect  harmony  with  every  other  part  of 
the  Statute  of  the  19lh  August,  1841,  and  with 
all  the  rights  of  creditors  which  are  meant  to 
be  secur^  by  it. 

Moreover,  the  exclusion  of  such  a  creditor  to 
sue  the  bankrupt,  is  sustained  by  all  of  the  de- 
cisions in  the  courts  of  England  upon  the  stat- 
utes of  bankruptcy. 

Lord  Hardwtcke  sidd,  in  Exparie  Oroome,  1 
Atk.,  119 — when  such  a  right  was  claimed  by 
a  creditor  upon  a  similar  provision  in  the  Stat- 
ute of  Gleorge  II. ,  chap.  80,  sec.  7  (by  no  means 
so  expressive  as  that  just  cited  from  the  Act  of 
the  19th  August,  1841):  "I  think  that  the 
privilege  of  creditors  to  come  in,  and  of  bank- 
rupts to  be  discharged  from  debts,  is  co-exten- 
sive and  commensurate  and  very  equitable,  for 
it  would  otherwise  make  an  irregularity  among 
the  creditors ;  for  a  creditor  whose  debt  was  due 
before  the  taking  out  of  the  commission  shall, 
perhaps,  have  more  than  five  shillings  in  the 
pound;  and  the  creditor  whose  debt  was  not 
due  till  a  second  distribution,  shall  come  in  and 
have  as  much  as  the  other  credtior,  and  like- 
wise have  a  remedy  open  to  him  for  the  rest 
against  the  bankrupt."  Therefore  a  creditor 
shall  not  prove  his  debt,  receive  a  dividend, 
and  proceed  afterwards  in  an  action  at  law 
against  the  bankrupt.  In  such  cases  in  En- 
gland, the  creditor  is  put  to  his  election 
whether  he  will  come  in  and  prove  his  debt,  or 
pursue  his  remedy  at  law.  With  us,  he  has  the 
same  privilege.  In  Kc  parte  Goodwin,  1  Atk.. 
153,  Lord  Hardwicke  said:  "This  court  will 
not  suffer  a  petitioning  creditor  to  arrest  a  bank  - 
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rupt,  and  for  this  reason— because  a  commis- 
sion of  bankruptcy  is  considered  both  as  an 
action  and  an  execution  in  the  first  instance; 
and  after  the  petitioning  creditor  had  laid  hold 
of  all  of  the  bankrupt's  effects,  it  would  be  a 
great  absurdity  for  the  same  person  to  be  per- 
mitted to  arrest  him  likewise."  In  regard  to 
the  creditor  having  made  an  election,  his  Lord- 
ship ruled,  in  Ex  parU  Ward  ,  1  Atk.,  168,  that 
a  petitioning  creditor  determines  his  election  by 
taking  out  a  commission,  and  cannot  sue  the 
bankrupt  at  law,  though  for  a  debt  distinct 
from  what  he  proved. 

In  Bit  parte  Ward,  1  Atk.,  168,  it  was  also 
ruled  that  a  petitioning  creditor's  right  of  elec- 
tion does  not  exist  after  the  bankrupt  has  re- 
ceived his  certificate;  and  when  the  creilitor 
has  already  proceeded  at  law,  be  is  not  at 
liberty  to  come  in  and  prove  his  debt  under  the 
commission,  without  relinquishing  his  pro- 
ceedings at  law,  unless  by  order  of  the  great 
seal,  for  the  purpose  of  giving  his  assent  ordis- 
stnt  to  the  certificate.  In  Capot,  ex  parte,  1 
Atk.,  219,  Lord  Hardwicke  declared,  "it  was 
by  no  means  to  be  done  that  a  creditor  was  to 
receive  a  proportionable  benefit  under  the  com- 
mission, and  still  pursue  the  bankrupt's  person 
at  law;"  and  he  would  not  permit  the  creditor, 
in  that  case,  who  had  proceeded  at  law  after 
he  had  received  two  dividends,  to  assent  to  or 
dissent  from  the  bankrupt's  certificate  until  he 
bad  refunded  the  dividends  he  had  taken  under 
the  commission.  In  Lindmy'g  case,  1  Atk., 
230,  he  petitioned  to  be  discharged  from  a  com- 
mitment at  the  suit  of  his  creditor,  Henkle,  who 
had  proved  his  debt.  The  Lord  Chancellor 
Mdd  tne  creditor  must  either  waive  his  proof 
under  the  commission,  or  make  his  election  to 
proceed  under  it;  but,  notwithstanding,  if  he 
elects  to  proceed  at  law,  he  may  still  assent  or 
dissent  to  the  certificate. 

InDomilMer'scxiae,  1  Atk..  231,  his  creditor 
had  proved  a  debt  for  £800  under  the  commis- 
sion, and  being  the  majority  in  value  of  all  the 
creditors,  had  chosen  himself  assignee,  as  he 
had  the  right  to  do  under  the  statute.  He 
brought  an  action  at  law  for  the  debt  which  he 
had  proved  against  the  bankrupt.  The  bank- 
rupt petitioned  that  his  creditor  should  make 
his  election  to  proceed  under  the  commission 
or  to  proceed  at  law.  The  Lord  Chancellor 
doubted  whether,  by  choosing  himself  assignee, 
was  not  making  an  election;  out  upon  the  cred- 
itor's having  elected  to  proceed  at  law,  he  dis- 
charged him  as  a  creditor  under  the  commis- 
sion, but  still  allowed  him  to  assent  or  dissent 
to  tlie  bankrupt's  certificate. 

In  ^yUtt  V.  Harford  &  Biehard».  bail  of 
Lowe,  2  W.  Black.,  1817,  the  creditor  had 
proved  his  debt  under  the  commission,  and  had 
voted  in  the  choice  for  assignees,  and  had  sub- 
sequently made  an  agreement  with  the  bank- 
rupt that  he  should  keep  open  his  hotel  for  busi- 
ness. The  bankrupt  absconded.  The  creditor 
brought  an  action  against  the  bail  of  the  bank- 
rupt, contending  that,  as  Lowe  had  absconded, 
he  had  forfeited  the  protection  of  his  commis- 
sion, and  that  the  bail  was  to  follow  the  fate  of 
his  principal.  De  Grey,  Ch.  J,,  refused  to  fix 
the  bail,  and  said,  there  are  some  instances  in 
which  the  Court  of  Chancery  permits  a  cred- 
itor to  do  certain  acts,  such  as  proving  bis  debt 
and  voting  for  assignees,  without  binding  him 
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to  come  under  the  commission  anc^  renonooe 
his  legal  remedy.  But  the  plaintiff  has  gone 
much  further,  especially  by  the  transaction  of 
the  25th  of  August.  He  has  made  his  dectioD, 
has  acquiesced  under  the  commission,  and  he 
shall  not,  on  a  subsequent  unforeseen  event,  at 
the  distance  of  twelve  months,  desert  the  com- 
mission, and  come  on  the  bail  by  surprise. 
Wright,  ex  parte,  2  Ves.,  Jr.,  9;  2  Bro.  C.  C. 
114. 

These  citations,  then,  show  how  the  compre 
hensive  equity  of  Lord  Hardwicke,  upon  an  in- 
definite Statute  of  Qeorge  II.,  anticipated  the 
more  perfect  legislation  of  49  George  IlL,  ch. 
121,  sec.  14,  and  that  of  6  George  IV.,  ch.  16, 
sec.  69,  upon  the  same  subject. 

The  first  provides,  "that  after  the  29lh 
•Tune,  1809,  it  shall  not  be  lawful  for  any  cred 
itor,  who  has  or  shall  have  brought  any  action 
or  instituted  any  suit  against  any  btmkruirt  in 
respect  of  any  demand  which  arose  prior  to  the 
bankruptcy,  dr  wldch  might  have  been  proved 
as  a  debt  under  the  commission,  to  prove  a  debt 
under  such  commission  for  any  purpose  what- 
ever, or  to  have  the  claim  of  debt  entered  upon 
the  proceeding  under  such  commission,  with- 
out relinquishing  such  action,  a  suit,  and  ill 
benefit  from  the  same ;  and  that  the  proving  or 
claiming  a  debt  under  a  commission  by  any 
creditor  shall  be  deemed  an  election  by  such 
creditor  to  take  the  benefit  of  such  commission 
with  respect  to  the  debt  so  proved  or  claimed 
by  him.*^  The  Statute  of  George  FV.  is,  "  thsi 
no  creditor  who  has  brought  an  action  or  insti- 
tuted a  suit  for  a  demand  arising  prior  to  the 
bankruptcy,  or  which  might  have  wen  proved, 
shall  prove  a  debt  or  enter  a  claim  for  it.  with- 
out relinquishing  such  action  or  suit,  and  all 
benefit  from  the  same,  the  proving  a  debt  or 
entering  a  claim  to  be  deemed  an  election." 
Our  Statute  is  as  comprehensive  as  either  of 
those,  and  was  taken  from  them,  though  not 
expressed  in  the  same  words.  Indeed,  the 
three  are  an  embodiment  of  the  decisions  of  the 
courts  which  were  made  from  Lord  Haid- 
wicke's  time  in  the  administration  of  the  Bank- 
rupt Law ;  and  the  construction  of  the  English 
statutes  in  their  courts  since  has  been  in  conform- 
ity with  the  earlier  decisions. 

In  Adamei  v.  Bridqer,  8  Bing. ,  814,  in  an  ac- 
tion of  debt  upon  a  bond,  in  which  a  rule  nin 
had  been  obtained  to  stay  proceedings  com- 
menced in  1881,  it  appeared  by  an  affidavit 
that  the  defendant  had  been  a  bankrupt  m 
1816,  and  that  the  plaintiff  had  elected  to  prove 
under  the  commission  sued  out  at  that  time. 
Tindall,  Ch.  J.,  niled  that  the  plaintiff,  having 
proved  Under  a  commission  of  bankruptcy  in 
1818,  was  estopped  to  sue  for  the  same  debts  aft- 
er the  passing  of  6  George  IV..  ch.  16,  though 
that  repeals  49  George  III.,  ch.  121,  and  makes 
proof  of  a  debt  on  election  not  to  sue.  The 
Chief  Justice  added,  the  fallacy  in  the  argument 
is  in  considering  the  election  to  prove  as  an  in- 
complete act.  It  was  a  complete  act  to  effect 
a  discontinuance,  and  after  such  a  lapse  of 
time  the  rule  must  be  discharged  with  costs. 
In  some  of  its  features,  that  case  is  not  unlike 
that  which  we  have  been  considering. 

Joteph,  ex  parte,  18  Ves.,  840,  establishes  the 
same  principle;  also,  Z>ti:foon,  (ST  parte,  lRase,96; 
Bottoek case ,  1  Deacon&  Chit. ,  thesame.  A  likr 
interpretation  has  been  given  to  the  6tb  sectioii 
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of  the  Act  of  l»th  August,  1841,  by  Ck^f  Ju* 
dee  Taney,  in  81  Me.,  1V2,  in  the  case  of  Hum- 
phrey V.  Swett,  and  by  Mr.  Justice  Hardy,  in 
the  case  of  Buekner  <£  Stanton  v.  Valeote,  in  28 
Miss.,  483.  Both  are  able  constructions  of  the 
Statute  pf  the  19th  August,  1841.  from  the 
Statute  itself,  and  they  command  our  entire  as 
sent. 

Our  conclusions  in  this  case  are,  that  the  Cir- 
cuit Courts  of  the  United  Stales  have  not  juris- 
dielion  to  annul  or  vacate  the  discharge  and 
certificate  in  bankruptcy  obtained  in  the  Dis- 
trict Court,  upon  imputations  of  fraud  done  in 
.contemplation  of  bankruptcy  by  the  bankrupt; 
or  to  give  relief,  either  at  law  or  in  equity,  in  a 
suit  brought  by  a  creditor  who  had  proved  his 
debt  under  the  commission,  who  hacf  assented 
to  the  bankrupt's  discharge  and  certificate,  and 
who  has  taken  a  dividend  out  of  the  bankrupt's 
estate.  These  conclusions  relieve  the  case  of  all 
dilflculty,  and  make  it  unnecessary  for  us  to 
discuss  any  of  the  other  points  which  were 
made  by  counsel  on  either  side  of  the  argu- 
ment. 

We  add  a  word  more.  It  was  frequently 
urged  in  the  argument,  by  the  counsel  for  the 
complainants,  that  the  demurrer  of  the  defend- 
ant was  a  confession  of  the  frauds  alleged  in 
the  bill  and  that,  therefore,  the  Circuit  Court 
had  jurisdiction  to  give  relief. 

Our  view  of  that  demurrer  is  difiFerent.  It 
is  only  a  confession  of  all  facts  well  pleaded, 
but  in  this  bill  none  were  so;  the  power  of  the 
court  to  give  relief,  and  of  the  complaints  to 
bring  a  suit,  citlier  at  law  or  in  equity,  for  the 
original  debt  which  they  had  proved  in  bank- 
ruptcy, liaving  l)een  mistaken. 

The  ditmitmon  of  the  bill  by  the  court  below,  i» 


Mr.  Justice  Nelaon  concurs  in  the  result  of 
the  opinion  of  the  court  in  this  case. 

CIted-T  WaU.,  W:   12  Am.  Rep.,  743  (10»  Han., 
4M). 


WILLIAM  8.  HUNGERFORD,  Appt., 

«. 

JOHN  8IGERS0N. 

(See  8.  C.  20  How..  Ua-16I.) 

Equity  mill  not  aid,  i/dtfenee  at  law  i»  neglected— 
but  will  if  tueh  defense  i»  prevented  by  accident 
oT  fraud. 

Where  a  party  has  falind  to  make  a  proper  de- 
fense at  law,  through  negligence,  equity  will  not 
old  him. 

If  by  accident  or  fraud  such  a  defense  has  been 
pn-vented.  a  court  of  equity  may  grant  relief. 

Argued  Jan.  il.  1868.     Bedded  Feb.  15.  1858. 

THE  bill  in  this  case  was  filed  in  the  District 
Court  of  the  United  Stales  for  the  District 
of  Wisconsin,  by  the  appellant,  for  an  ac- 
counting, and  an  injunction  to  prevent  the  col- 
lection of  a  greater  sum  upon  a  certain  judg- 
ment than  should  be  found  actually  due  on 
such  accounting. 

— ■ ' 

NOTB.— WTien  a  Judgment  at  lam  wtU  be  etijotrted 

by  a  hilt  in  equttu. 
8«e  note  to  Davis  v.  Tlieston,  47  U.  8.  (6  How.), 

114. 

See  20  How. 


The  defendant  demurred.  The  court  sus- 
tained the  demurrer,  and  entered  a  decree  dis- 
mis^g  the  bill.  From  this  decree  the  com- 
plainant  appealed  to  this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Metgrs.  Job.  H.  Bradley  and  A.  H.  Law- 
reneet  for  appellant: 

The  bill  is  very  inartiflcially  drawn.  On  ite 
face  it  is  a  bill  for  an  account  of  numerous 
transactions  between  the  (wrties,  spread  over  a 
considerable  time,  in  which,  according  to  the 
statement  of  the  bill,  the  defendant  admitted 
the  general- balance  in  his  favor  did  not  exceed 
$5,000.  while  the  complainant  avers,  and  his 
averment  is  to  be  taken  as  true,  it  did  not  ex- 
ceed $4,275. 

It  further  appears  that  complainant,  trusting 
to  the  flduciaiy  relation  which  had  so  long  sub- 
sisted between  himself  and  defendant,  lent  him 
bis  note  for  $10,000  on  certain  express  and  im- 
plicit confidences,  that  he  would  neither  part 
with  it  nor  press  him  for  payment;  that  the 
complainant,  in  violation  of  this  contract  and 
trust,  sued  him  at  law  and  recovered  judgment 
for  the  full  amount. 

Although  the  facta  are  not  distinctly  averred, 
it  also  appears  that  the  circumstances  under 
whicbthe  note  in  controversy  was  given  were 
known  to  the  parties  only,  and  therefore  the 
complainant  could  have  no  defense  at  law. 

There  are,  then,  three  grounds  on  which  the 
jurisdiction  of  this  court  is  to  be  sustained. 

First.  Complicated  accounts  between  the 
parties. 

Second.  The  breach  of  the  trust  with  which 
the  said  note  was  clothed. 

Third.  The  want  of  remedy  in  the  common 
law  court. 

If  a  bill  showr  a  stale  of  facts  well  pleaded, 
which  would  entitle  the  complainant  either  to 
a  discovery  or  relief,  the  demurrer  must  be 
overruled. 

Livingtton  v.  Story,  9  Pet.,  668. 

And  they  are  well  pleaded,  if  they  are  mate- 
rial and  stated  in  terms  which  may  be  deemed 
reasonably  certain  in  their  import. 

Sto.  Eq.  PI.,  sec,  452,  note  1. 

There  bad  been  no  settlement  of  accounts  be- 
tween the  parties,  and  the  balance  owed  was 
uncertain ;  this  note  was  for  twice  as  much  as 
was  claimed  by  the  defendant,  and  the  com- 
plainant was  not  to  be  sued  upon  it.  Yet  he 
sued  and  recovered  judgment  for  the  whole 
amount.    Equity  has  jurisdiction  to  relieve. 

Gainsborough  v.   Oifford,  2  P.  Wms.,  424. 

The  defendant  thus  gained  an  undue  advan- 
tage. It  is  against  conscience  that  he  should 
use  that  advantage  thus  improperly  gained,  and 
that  gives  jurisdiction  to  restrain  the  proceed- 
in£^  at  law. 

Eden  on  Inj.,  ch.  2,  p.  8. 

He  could  not  have  availed  himself  of  the  de- 
fenses, because  the  court  of  law  could  neither 
give  adequate  relief  by  account  nor  compel  a 
discovery  of  the  facts  of  that  mutual  under- 
steoding',  under  which  the  note  was  given,  as 
these  facts  were  from  their  nature  private,  and 
therefore  known  onl;  to  the  parties. 

Bateman  v.  WiOoe,  1  Sch.  &  Lef.,  204; 
Marine  Ins.  Co.  v.  Hodgson,  7  Cranch,  832. 

Messrs.  C.  Cashing  and  R.  H.  Oillet, 
for  appellee : 
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1.  A  court  of  equity  has  no  jurisdiction 
where  the  party  has  had  a  full  remedy  at  law. 

Except  under  some  special  statute,  no  court 
of  equity  can  entertain  jurisdiction  without  the 
complainant  averring  that  he  has  no  remedy  at 
law.  In  this  case  the  bill  was  filed  in  the  Dis- 
trict Court  of  the  United  States,  under  the 
powers  conferred  by  the  Judiciary  Act.  The 
ISth  section  of  this  Act  provides,  "  that  suits 
in  equity  shall  not  be  sustained  in  either  of  the 
courts  of  the  United  States,  in  cases  where 
plain,  adequate  and  complete  remedy  may  be 
bad  at  law." 

See  Gordon  ▼.  Hobart,  i  Sumn.,  401;  Baker 
V.  BiddU.  1  Baldw.,  406. 

The  omission  of  the  party  to  avail  himself 
of  his  defense  at  law,  cannot  confer  jurisdic- 
tion. 

Second.  Where  a  party  failed  to  defend  a 
suit  at  law,  equity  will  not  relieve,  except 
when  the  defense  was  not  available  at  law,  or 
where  he  was  prevented  by  fraud,  accident  or 
wrongful  act  of  the  other  party,  without  any 
negligence  or  fault  on  his  part. 

Tbu  proposition  is  in  the  very  words  of  the 
Court  of  Apneals  of  New  York,  in  Vila*  v. 
Jonei,  1  N.  Y.,  274,  281,  282. 

It  is  supported  by  a  long  current  of, decis- 
ions. 

Mort  V.  Bagley,  I  Breese,  60;  Cowan,  v.  Price, 
1  Bibb,  173;  WUUamt  v.  Lee.  8  Atk., 224;  Win- 
throj^t  case,  8  Desaua.,  810,  p.  824;  Bateman 
V.  WiUoe.  1  Sch.  &  L.,  201,  204;  Lanting  v. 
Eddy,  1  Johns.  Ch.,  49;  Simpton  v.  Hart,  1 
Johns.  Ch.,  98;  Barker  v.  EOaiu,  1  Johns.  Ch., 
466;  Wood  v.  Wood,  6  Pwee,  598;  Post  v. 
Boardman,  10  Paige,  680;  Perrine  v.  Striker, 
7  Paige,  698;  Thompton  v.  Berry,  8  Johns.  Ch., 
895;  8.  C,  17  Johns.,  486;  finny  y.  Martin, 
4  Johns.  Ch..  566;  MeViekar  v.  WoleoU,  4 
Johns.,  610;  Oreen  v.  Dodge,  6  Ham.  Ohio,  80; 
BarthoUnnew  v.  Taw,  9  Paige,  165;  Minium  v. 
The  Farmert'  Loan  and  JVuet  Co.,  3  N.  Y., 
498. 

These  cases  abundantly  settle  the  point  above 
laid  down.  If*the  note  in  question  was  given 
for  $10,000,  when  only  four  or  five  thousand 
were  really  due,  it  cannot  be  questioned  that 
there  was  a  ^ood  defense  at  law  to  so  much  as 
was  not  equitably  due. 

1.  If  there  was  a  defense,  it  was  a  legal  one, 
and  would  have  been  available  at  law;  and  this 
is  not  denied  in  the  bill. 

2.  The  bill  does  not  aver  that  complain- 
ant was  unable  to  prove  his  defense  in  the  ac- 
tion of  law.  But  if  he  could  not  prove  it  with- 
out a  discovery,  he  was  bound  to  file  a  bill  for 
such  discovery,  so  as  to  use  tlie  answer  upon 
the  trial. 

3.  There  is  no  allegation  in  the  bill  that  a  mis- 
representation was  made,  or  fraud  practiced 
upon  complainant  by  Sigerson,  wmch  pre- 
vented his  making  his  defense. 

4.  No  excuse  whatever  is  oSered  for  not  mak- 
ing his  defense  in  the  suit  at  law,  except  that 
his  counsel  told  him  that  he  had  no  defense  to 
the  note.  He  does  not  state  that  this  advice 
was  given  pending  the  suit  at  law,  and  the  ex- 
pression used  clearly  indicates  that  it  was  not. 
But  however  that  may  be,  it  is  clear  that  his 
defense  was  a  legal  one  and  available  at  law  if 
it  existed.  A  court  of  equity  cannot  relieve 
him. 

870 


Mr.  Juttiee  HeLean  delivered  the  opinioo 
of  the  court: 

This  is  an  appeal  from  the  District  Court  for 
the  District  of  Wisconsin. 

In  his  bill,  the  complainant  states  that  prior 
to  the  1st  of  December,  1851,  he  had  numeroos 
business  transactions  with  the  defendant,  who 
had  made  advances  of  monev  to  him  on  diven 
occasions,  and  payments  had  been  made  to  him 
by  the  complainant.  In  a  conversation  in  re- 
lation to  their  accounts,  the  defendant  admitted 
the  complainant  was  indebted  to  him  only  in 
about  tbe-  sum  of  $4,200;  and  on  that  <iay  the 
defendant  proposed  to  the  complainant  that  be 
should  execute  to  the  defendant  a  promissoiy 
note  for  the  sum  of  $10,000,  payable  ooe  dar 
after  date,  which  we  wished  to  use  as  a  col- 
lateral security  on  which  to  raise  money ;  and 
he  agreed  not  to  sell  or  dispose  of  the  same,  or 
urge  the  complainant  for  the  payment  of  the 
note,  but  would  indulge  him  until  be  could 
make  collections.  And  having  unlimited  con- 
fidence in  the  defendant,  and  feeling  under 
many  obligations  to  him  far  his  various  acts  of 
kindness,  the  complainant  made  and  delivered 
to  the  defendant  on  the  Ist  of  December, 
1851,  a  note  of  hand  for  $10,000,  payable  one 
day  after  date,  to  the  order  of  John  Sigeison, 
for  value  received,  without  defalcation  or  dis- 
count, negotiable  and  payable  at  the  Bank  of 
the  State  of  Missouri.  And  the  complainant 
avers  that  the  note  was  given  under  the  cir- 
cumstances and  for  tiic  consideration  stated, 
and  on  no  other  or  different  account;  that  since 
the  date  first  above  stated,  be  and  the  defend- 
ant have  had  no  dealings  whatever. 

And  the  complainant  alleges  that  on  the  10th 
of  August,  1852,  the  defendant  caused  a  suit 
to  be  brought  against  him  on  the  above  note, 
and  on  the  11th  of  January,  1664,  a  judgment 
was  recovered  for  $11,268.88  and  costs.  And 
the  complainant  says  the  judgment  is  unjust,  in 
so  far  as  it  exceeds  in  amount  the  sum  of  $4,- 
276  and  interest. 

And  the  complainant  prays  the  defendant 
may  be  enjoined  from  collecting  such  part  of 
the  judgment  as  exceeds  the  sum  he  owes  to 
the  defendant,  and  this  sum  ho  offers  to  pay. 
Numerous  interrogatories  to  the  defendant  are 
stated  in  the  bill,  designed  to  show  the  money 
transactions  between  them,  and  the  amount  doe 
by  the  complainant  to  the  defendant 

A  demurrer  was  filed  to  the  bill,  which,  on 
argument,  was  sustained,  and  the  bill  dismissed 
at  the  costs  of  the  complainant,  on  which  an 
appeal  was  allowed. 

The  subject  matter  of  this  controvera^  arises 
out  of  mutual  dealings  between  the  parues,  and 
the  consideration  on  which  the  note  stated  in 
the  pleadings  was  given.  There  is  no  allega- 
tion in  the  Bill  that  adequate  relief  could  not  be 
had  at  law.  There  is  no  charge  of  fraud,  or 
that  the  note  had  been  assigned  contrary  to  the 
agreement;  nor  that,  by  the  contrivance  or  un- 
fairness of  the  defendant,  a  remedy  was  not 
had  at  law;  nor  is  there  anything  m  the  bill 
from  which  the  court  can  infer  a  discovery  is 
necessary  to  reach  the  justice  of  the  case. 

Where  a  party  has  failed  to  make  a  proper 
defense  at  lawthrough  negligence,  equity  will 
not  aid  him.  If  by  accident  or  fraud  such  a 
defense  has  been  prevented,  a  court  of  equity 
may  grant  relief. 
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When  the  decree  below  was  pronounced  on 
the  demurrer,  the  complainant,  by  application 
to  the  court,  might  have  asked  leave  to  amend 
his  bill,  which  the  court,  as  a  matter  of  course, 
would  have  allowed.  But  he  prayed  an  ap- 
peal to  this  court,  resting  his  whole  case  on  the 
Dill.  And  as  it  contains  no  averments  author- 
isdng  relief  in  equity,  none  can  be  given. 

7%«  decree  of  the  Dittnct  Court  in  affirmed. 

Ctted-M  U.  8.,  SM. 


WM.  B.  GRANT  bt  al.,  Libti.  and  Appt*., 

9. 

CORNELIUS  POILLONetal. 

(See  8.  C.  20  How.,  VK-lflS) 

Admiralty  juritdietion  limited  to  maritime  eon- 
traet$ — none  of  matters  ofaeeount. 

The  jurisdiction  of  Courts  of  Admiralty  is  limlt- 
«d  Id  matters  of  contract  to  those,  and  to  those 
only,  wbiob  are  maritime. 

8ucb  court  has  no  Jurisdiction  of  a  libel  to  rcoov- 
«r  balance  due  for  freight,  where  there  is  a  oompli- 
oated  account  to  adjust  between  members  of  a 
company  who  were  the  shippers,  and  the  master 
was  part  owner  of  the  ship,  and  one  of  the  shippers 
of  tbe  freight,  and  Interested  as  master,  conslKnee 
and  agent. 

Amted  Jan.  i6,  1858.     Decided  Feb.  IS.  1868. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of 
New  York. 

The  libel  in  this  case  was  filed  in  the  District 
Court  of  the  United  States  for  the  Southern 
District  of  New  York,  by  the  appellants,  to  re- 
cover a  balance  alleged  to  be  due  upon  a  con- 
tract of  affreightment.  The  District  Court 
«ntered  a  decree  dismissing  tbe  libel,  with 
costs.  The  Circuit  Court  having  affirmed  this 
decree,  the  libelants  brought  tbe  case  here  on 
ttppeal. 

A  further  statement  of  the  case  appears  in 
the  opinion  uf  the  court. 

Mr.  C.  B.  Goodrich,  for  appellants: 

I.  The  contract  which  is  set  forth  in  the 
bill  of  lading,  and  the  services  performed  un- 
'der  it.  appertain  to  the  admiralty  and  maritime 
jarisdiction,  and  the  l!t)elant8  are  entitled, 
prima  facie,  to  its  assistance. 

II.  The  libelants,  as  owners  of  the  ship, 
have  not  made  any  agreement  with  tbe  own- 
«r8  of  the  cargo,  by  which  the  rights  or  reme- 
dies of  the  libelants,  derived  from  the  contract 
as  set  forth  in  the  bill  of  lading,  have  been  di- 
minished. 

III.  Tbe  agreement  which  Flitner  made 
with  the  respondents,  does  not  purport  to  bind 
tbe  owners  of  the  ship;  Flitner,  as  master,  or  as 
part  owner,  had  no  implied  authority  to  bind 
the  ship  or  its  owners  to  such  an  agreement, 
and  no  express  authority  to  that  effect  is 
shown, 

rV.  Assume  that  some  portion  of  the 
freight  money  would  be  due  to  Flitner,  upon- 
«  statement  of  account  between  the  owners  of 
the  ship;  and  that  Flitner,  by  agreement  with 
the  respondents  (to  which  the  ship  and  its  own- 
«rs  were  no  party),  is  bound  to  contribute  to 
the  payment  of  the  freight  money,  and  there- 
upon, to  the  extent  of  such  contributory  share, 
See  20  How. 


the  respondents  have  an  equity  against  Flitner 
to  retain  his  share  of  the  freight  money;  such 
equity  does  not  change  the  character  of  the 
contract  set  forth  in  tbe  bill  of  lading,  or  the 
rights  of  tbe  libelants  under  it,  or  take  away 
the  admiralty  and  maritime  juisdiction  which 
attached  as  an  incident  to  the  contract,  if  I 
may  so  say,  the  moment  it  was  entered  into  and 
continued  when  the  libel  was  filed. 

(a)  The  contract  into  which  the  owners  of 
the  ship  entered,  is  entirely  within  the  ad- 
miralty and  maritime  jurisdiction.  If  they  had 
made  a  contract  principally  appertaining  in  its 
subject  matter  to  some  other  jurisdiction .  and 
only  incidentally  embracing  matters  of  a  mari- 
time character,  they  might  have  been  obliged 
to  resort  to  a  court  of  common  law  or  to  a  court 
of  equity;  but  not  having  entered  into  any 
such  contract,  they  are  not  excluded  from  the 
admiralty  by  any  equities  which  the  respond- 
ents may  have  against  Flitner,  by  reason  of  a 
contract  which  neither  the  ship  nor  its  owners 
are  in  privity,  and  which  has  no  connection 
with  the  contract  evidenced  by  the  bill  of  lading. 

The  Paeifie,  1  Blatchf..  669:  LeCaux  v.  Eden. 
Doug.,  606. 

V.  There  is  no  averment  in  the  answer  of 
the  respondents,  that  Flitner  has  not  contrib- 
uted to  them  all  which  he  is  bound  to  contrib- 
ute; it  contains  no  averment  that  any  sum, 
upon  a  statement  of  an  account  between 
the  owners  of  the  sliip,  would  be  due  to  Flit- 
ner from  the  other  part  owners.  There  is  no 
foundation  for  any  subsisting  equity  in  favor 
of  the  respondents.  . 

VI.  Flitner,  as  master,  in  making  the  coi\- 
tract  set  forth  in  the  bill  of  lading,  undertook  to 
bind  the  owners  of  the  ship,  including  himself 
as  the  party  on  the  one  side  contracting  to  and 
with  the  owners  of  the  cargo,  excluding  him- 
self as  the  contracting  party  on  the  others. 

(b)  Tbe  libelants  Save  a  right  to  say  that  the 
respondants  meant  to  bind  themselves  in  the 
manner  suggested.  * 

Browne  on  Actions  at  Law,  183,  184;  Rob- 
ion  V.  Drummond,  2  B.  &  Ad.,  808;  8im»  v. 
Bond,  6  B.  &  Ad.,  880. 

(e)  Tbe  respondents,  having  received  the 
consideration  and  benefit  of  tbe  contract  set 
forth  in  the  bill  of  I'tiding,  which  they  entered 
into  with  Flitner,  the  agent  of  the  libelants  can- 
not in  any  manner,  or  for  any  purpose,  set  up 
a  private  agreement  made  by  themselves  with 
Flitner,  so  as  to  defeat  or  impair  tbe  rights  or 
remedies  of  the  libelants  under  their  bill  of 
lading.  * 

GatU  V.  PhtUen,  2  How.,  881;  Bradford  v. 
WHtiamt,  4  How.,  688;  Yan  Benetetear  ▼. 
Kearruy,  11  How.,  826;  Ourranv.  Arkaneae, 
15  How.,  809;  PkU..  WU.  «fi  BaX.  R.  B.  v. 
Howard,  18  How.,  326;  Carver  v.  Jaekeon,  4 
Pet.,  88-87;  Com'thv.  Beire  of  Andre,  8  Pick.. 
224;  The  RepuUe,  %  W.  Rob.,  8»9:  Pitt  v. 
Chappelow,  8  M.  &  W.,  615;  The  Frederick,  1 
Dod.  Ad.,  266;  Bacon  v.  Bobertton,  18  How., 
480. 

(d)  The  libelants  could  not  have  been  com- 
pelled to  make  delivery  of  the  cargo  without  pay- 
ment of  freight;  ana  upon  refusal  by  the  re- 
spondents to  pay,  might  have  had  a  sale  under 
the  admiralty;  the  i-espondents,  upon  an  offer  to 
pay  freight  and  the  refusal  of  the  libelants  to  de- 
liver the  cargo,  might  have  proceeded  against 
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the  libelants  in  the  admiralty,  and  the  libelants 
could  not  have  resisted  by  pleading  the  private 
agreement  of  Flitner  with  respondents. 

VII.  The  non- joinder  of  Flitner  as  party 
respondent,  cannot  avail  as  ground  of  excep- 
tion or  defense. 

(a)  It  should  Imve  been  set  up  by  way  of  ex- 
ceptive allegation  and  not  in  answer. 

Jieed  V.  Hussey,  Blatchf.  &  H.,  525;  2  Conkl. 
Adm. ,  583, 4,  6;  Fratt  v.  Thormu,  1  Ware,  427; 
Certain  Logs  of  Mahogany,  2  Sumn.,  589; 
B/ieppardv.  Orate*,  14  How.,  509;  Oonardy. 
Tlit  Atlantic  In».  Go.,  1  Pet.,  886,  450;  De 
Wolfv.  Baiaud.  1  Pet.,  476.  498;  SJnwv.  Hund- 
ley, 6  How.,  1;  Smith  v.  Kemoehen,  7  How., 
1»S:  Ekamir.  Gee,  11  Pet..  80. 

(A)  If  it  may  be  set  up  in  the  answer,  it  must 
be  regarded  as  an  exceptive  allegation :  and  as 
such  It  is  insufficient,  because  it  does  not  show 
who  are  the  owners  or  members  of  the  Con- 
stellation Lumber  Company,  or  that  they  are 
unknown  and  cannot  be  described. 

(«)  Flitner,  as  master  and  part  owner  of  the 
ship,  is  a  proper  partv  libelant;  the  respondents 
are  estopped  by  their  contract  with  him  as  the 
agent  of  the  libelants,  to  set  up  an  adverse  pri- 
vate interest  created  by  themselves. 

Additional  cases  relied  upon  by  the  libelants: 
Waring  v.  Clarke,  6  How.,  441,  Ptirgon*  v.  Bed- 
ford.S  Pet., 447;  fke  Catharine,  6  Notes  of  Cas., 
Supp..  43,  49;  Menetone  v.  OMoru,  8  D.  &  E., 
207;  2%«  BepuUe,  5  Kotes  of  Cas..  848,  850, 
851;  Abb.  Ship.,  7th  Lon.  ed.,  105,  sec.  4; 
The  Lady  CampbeU.  2  Hagg.,  14,  note;  WiUard 
V.  Dorr^&  Mas.,  161,  171;  The  England,  5 
Notes-Cas.,  178, 174;  Coll.  on  Part.,  4  Am., 
ed.,  sec.  719:  Oreenteaf  v.  Queen,  1  Pet., 
149. 

Mestra.  Cha«.  Donohue  and  Owen  ft 
Vose.  for  appellees: 

1.  Flitner  was  a  proper  party  respondent  in 
the  court  below,  and  until  he  is  made  a  party, 
no  further  proceedings  should  have  been  had 
in  the  court  below ;  and  this  was  no  ground  for 
exception.  The  only  ground  for  exception  to  the 
libel  for  the  cause. is  in  Admiralty  Rule  XXXVI. 
of  the  Supreme  Court.  The  persons  composing 
the  so  called  Constellation  Lumber  Company 
(of  which  he  was  one),  being  partners,  are  all 
liable  in  aolido,  and  the  ok'sction  being  taken 
by  answer,  tbuy  cannot  proceed  until  he  is 
made  a  party  defendant. 

2.  As  all  the  owners  owning  from  a  sixty- 
fourth  to  a  half,  cannot  act  at  once,  one  owner 
must. 

See  Story  on  Partnership,  sec.  418. 

And  bis  contracts  are  the  contracts  of  all  in 
the  employment  of  the  vessel  (Story  on  Agency, 
Part.,  sec'.,  419),  or  her  repairs.  Flitner  was 
not  only  master,  but  part  owner,  acting  for 
all. 

8.  Supposing  Flitner  to  have  only  been  mas- 
ter, the  facts  show  a  ratification  of  his  act  and 
full  authority. 

4.  The  libelants,  including  Flitner,  were  all 
partners  in  the  sailing  of  the  vessel. 

Abb.  Ship.,  p.  lll;Sto.  Part.,  sees.  441, 444, 
408. 

And  notice  to  one  is  notice  to  all. 

See  Story  Partnership,  sees.  107,  108. 

They  were  therefore  chargable  with  notice  of 
this  contract  when  it  was  made,  and  have 
never  disapproved  of  it,  if  they  had  the  right. 
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They  had  notice  from  23d  of  Sept.  to  18th 
Nov.,  before  the  ship  sailed,  with  one  partner 
acting,  and  did  not  attempt  to  disaffirm. 

6.  The  libelant,  Flitner,  is  liable  individa- 
ally  for  the  whole  debt  claimed  to  be  due  from 
the  respondents  to  the  libelants,  as  one  of  the 
partners  of  the  Constellation  Lumber  Company, 
and  he  could  be  compelled  to  pay  and  be  left 
to  his  action  for  a  settlement  with  his  copart- 
ners. A  payment  to  him,  as  one  of  the  own- 
ers, of  the  whole  debt,  would  discluirge  the  in- 
debtedness of  the  Company  to  the  owners  of 
the  ship,  and  leave  them  to  their  account  for  a 
settlement  against  him  in  equity. 

Sto.  Part.,  sec.  419. 

0,  If  Flitner  is  in  fact  the  creditor  of  bis  co- 
owners  exclusive  of  this  claim.'then,  in  law 
such  debt  due  from  them  to  him  operates  to  ex- 
tinguish the  debt  to  the  whole  jointly.  It  no- 
where appears  that  Flitner  if  in  fact  their  debt- 
or, and  most  likely^  he  is  their  creditor.  And 
he  now  seeks  in  this  way  to  collect  out  of  bis 
partnership  money,  not  of  right  payable  to  liini 
or  them. 

See  Abb.  Ship..  180-131,  sec.  6;  see  as  to 
such  rights,  Sto.  Part.,  sec.  406. 

7.  The  whole  of  the  facts  of  this  case  show 
it  to  be  one  of  purely  equitable  cognizance. 

The  opinion  of  His  Honor,  Judge  Nelson,  on 
the  ground  on  which  he  affirmed  the  decree  bo- 
low,  is  full  and  to  the  point,  and  presents  un- 
answerable reasons  for  sustaining  the  decree. 

8.  But  suppose,  as  has  been  and  is  con- 
tended by  the  libelants,  that  the  bill  of  lading  a 
entirely  independent  and  distinct  from  the  orig- 
inal contract  and  has  no  necessary  connection 
with  it,  then  this  cause  assumes  a  phase  which 
would  prevent  a  recovery  in  any  form  of  action 
or  in  any  forum. 

Mr.  Justice  BIeIje«A  delivered  the  opinkui 
of  the  court : 

This  is  an  appeal  in  admiralty  from  the  Cir- 
cuit Court  for  the  Southern  District  of  New 
York. 

The  libelants.  Grant  and  others,  are  the  sole 
owners  of  the  ship  Constellation,  and  they 
bring  an  action  of  affreightment,  civil  and  mar- 
itime, against  the  respondents,  and  allege  that 
William  L.  Flitner  was  master  of  the  ship; 
that  the  respondents  were  copartners,  under  the 
name  of  the  "Constellation  Lumber  (jompany;" 
and  that,  on  or  about  the  12th  November.  1819, 
they  agreed  to  ship  on  board  the  Constellation, 
then  lying  in  the  port  of  New  York.  280.655 
feet  of  lumber  and  29,7(X)  cypress  shingles,  to 
be  delivered  in  the  port  of  Valparaiso.  Sand- 
wich Islands,  or  San  Francisco,  onto  the  above- 
named  Flintncr.  or  his  assigns,  he  paying  the 
freight  upon  the  same.  The  ship  procMded 
on  her  voyage,  and  delivered  the  lumber  and 
shingles  unto  the  said  William  L.  Fiintner,  at 
San  Francisco,  on  or  about  the  —  day  of  — . 
in  the  year  1850.  That  there  was  due  for  the 
freight  of  the  lumber,  with  primage,  the  sum 
of  $18,944.02,  of  which  sum  Flitner  paid 
$11,494.98,  which  were  the  net  proce<Klsof  the 
lumber,  leaving  a  balance  of  $2,449.09  due  and 
unpaid;  and  it  is  averred  that  Flitner.  acting 
as  consignee,  and  in  making  sale  of  the  lumber, 
was  the  agent  of  the  respondents,  and  a  decree 
for  the  payment  of  this  balance  by  the  respond- 
ents is  prayed. 
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The  reepondente  deny  that  they  compose  the 
Company,  and  that  Flitner  acted  as  their  agent, 
&c. ;  and  they  say  that  the  himber  was  shipped 
on  account  of  the  said  vessel  an. I  of  said  Com- 
pany, the  said  vessel  heing  interested  in  said 
Company,  and  that  the  transaction  was  a  part- 
nership one,  and  not  a  subject  of  jurisdiction 
in  this  court;  that  Flitner,  named  as  a  lit>elant, 
was  and  is  interested,  and  one  of  the  parties  in 
the  "Constellation  Lumlier  Company,"  and  is 
a  proper  party  respondent  herein ;  that  the  sub- 
ject matter  of  the  suit  is  not  within  the  admi- 
ralty or  maritime  jurisdiction  of  this  court, 
and  of  which  it  has  no  cognizance. 

It  was  agreed  that  ten  persons  named — alK>ut 
the  22d  of  September,  1849— of  whom  William 
L.  Flitner  was  one,  constituted  the  Lumber 
Company,  each  individual  taking  one  share, 
not  to  exceed  in  value  $500,  with  me  exception 
of  Flitner,  who  took  two  shares,  and  Hicks 
and  Bailey  also  tooK  two.  That  Flitner  was 
the  agent  of  the  Company  and  the  consignee, 
a  commission  of  five  per  cent,  to  be  paid  to 
him:  that  the  ship  Constellation  belonged  to 
the  libelants,  and  that  Flitner  was  master  and 
part  owner;  that  the  Lumber  Company  pur- 
chased the  cargo,  and  it  was  shipped  the  12tb 
November,  1849,  and  a  bill  of  lading  was 
signed  by  Flitner. 

The  proof  shows  that  the  lumber  was  sold  at 
San  Francisco  for  the  prices  stated,  and  that 
the  proceeds  of  the  sale,  after  deducting  oom- 
misaions,  fell  short  of  paying  the  freight,  the 
sum  named. 

The  principal  question  is,  whether  the  case 
made  is  within  the  admiralty  jurisdiction.  That 
it  would  not  be  within  the  admirality  jurisdic- 
tion in  England  is  clear.  In  general,  contracts 
upon  land,  though  to  be  executed  on  the  sea, 
and  contracts  at  sea,  if  to  be  executed  on  the 
land,  are  not  cognizable  by  the  English  admi- 
ralty. There  are  some  exceptions  to  this  rule 
in  that  country;  but  none,  it  is  believed,  which 
affect  the  question  now  before  us.  There  are 
conflicting  decisions  as  to  the  admiralty  juris- 
diction in  England,  and  also  in  this  country. 
It  maybe  difficult,  if  not  impracticable,  to  state 
with  precision  the  line  of  this  jurisdiction,  but 
we  may  approximate  it  by  consulting  the  de- 
cisions of  our  own  courts. 

In  the  case  of  WiOard  v.  Dorr,  8  Mas.,  91, 
it  was  held,  "  no  suit  for  services  performed  by 
the  master,  as  a  factor,  or  in  any  other  charac- 
ter than  that  of  master,  is  cognizable  in  the 
admiralty."  And  again,  in  Piummer  v.  WM, 
4  Mas.,  880,  it  was  said,  "a  contract  of  a  spe- 
cial nature  is  not  cognizable  in  the  admiralty, 
merely  because  the  consideration  of  the  con- 
tract is  maritime.  The  whole  contract  must, 
in  its  essence,  be  maritime,  or  for  compensation 
for  maritime  service."  In  11  Peters,  175,  The 
Steamboat  Orleans  v.  Phoinia,  it  was  said  the 
admiralty  has  no  jurisdiction  in  matters  of  ac- 
count between  part  owners.  And  further, 
"the  lurisdiQtion  of  courts  of  admiralty,  in 
case  of  part  owners,  having  unequal  interests 
and  shares,  is  not,  and  never  has  been,  applied 
to  direct  a  sale  upon  any  dispute  between  them 
as  to  the  trade  and  navigation  of  the  ship 
engaged  in  maritime  voyages,  properly  so 
called,    lb. 

The  jariadiction  of  courts  of  admiralty  is 
See  SO  How. 


limited,  in  matters  of  contract,  to  those,  and 
to  those  only,  which  are  maritime,     lb. 

An  agreement  by  the  master  of  a  vessel  to 
pay  wages,  may  be  sued  upon  in  the  admiralty; 
but  a  stipulation  in  the  same  contract  to  pay 
a  sum  of  money  in  case  the  voyage  should  be 
altered  or  discontinued,  can  be  enforced  only 
at  common  law.  L.  Aniui  v.  Manwaring, 
Bee,  199.  The  admiralty  jurisdiction  of  the 
District  Courts  of  the  United  States,  being 
exclusive,  cannot  be  extended  to  cases  of  law 
or  equity,  cognizable  by  the  Circuit  and  State 
courts,  under  the  11th  section  of  the  Judiciary 
Act.    1  Baldwin,  544. 

A  contract  between  two  persons,  one  of  whom 
had  chartered  a  vessel,  whereby  he  was  to  act 
as  master,  and  the  other  as  mate  of  the  vessel, 
and  the  two  were  to  share  equally  in  the  profits 
of  the  contemplated  voyages,  was  held  not  to 
be  within  the  admiralty  jurisdiction.  The  Oru- 
lader,  1  Ware,  487.  A  distribution  cannot  be 
claimed  in  the  admiralty,  except  by  those  who 
have  a  lien.    1  Pet.  Adm.,  238. 

The  Lumber  Company  was  formed  to  en- 

fige  in  an  enterprise  of  shipping  lumber  to  San 
rancisco.  Twelve  shares  were  taken  by  the 
Company,  consisting  of  ten  persons,  each  hav- 
ing one  share  of  the  value  of  $500,  and  two  of 
them  had  two  shares  each,  one  of  them  being 
the  master  of  the  vessel.  He  was  also  a  part 
owner  of  the  vessel,  the  consignee  of  the  cargo, 
and  had  a  right  of  primage.  As  pai-t  owner  of 
the  vessel,  he  was  entitled  to  his  share  of  freight ; 
and  as  being  a  meml)er  of  the  Lumber  Com- 
pany, having  two  shares  in  it,  he  was  propor- 
tionately liable  for  the  freight.  In  his  capacity 
as  master  he  was  entitled  to  primage,  and  as 
consignee  he  was  also  entitled  to  compensation. 
Now,  this  individual,  in  interest,  is  both  plaint- 
iff and  respondent,  and  has  claims  in  his  ca- 
pacities of  master,  consignee  and  agent.  The 
proceeds  of  the  sale  of  uie  cargo,  after  paying 
commissions,  left  a  balance  due  for  freight  or 
$2,449.09. 

Here  is  a  complicated  account  to  adjust,  ap- 
portioning the  loss  between  the  members  of  the 
Lumber  Company,  exacting  from  them  what 
may  be  necessary,  not  only  to  pay  the  balance 
or  freight  due,  but  whatever  may  be  required 
to  discharge  what  may  be  due  to  the  mus- 
ter as  part  owner  of  the  ship,  as  master,  con- 
signee or  agent,  at  the  same  time  holding  him 
liable,  as  having  two  shares  in  the  Lumber 
Company.  Andin  an  enterprise  in  which  the 
whole  of  the  capital  has  been  sunk,  leaving  a 
large  sum  due  for  freight,  it  would  seem  that 
some  inquiry  might  reasonably  be  made  into 
the  conduct  of  toe  master  in  the  various  ca- 
pacities in  which  he  acted.  And  it  is  probable 
that,  to  settle  the  controversy,  a  procedure 
against  the  members  of  the  Lumber  Company 
may  become  necessary,  to  compel  them  to  con- 
tribute respectively  and  equally  what  may  be 
necessary  to  meet  the  exigency.  It  is  clear  that 
the  exercise  of  the  powers  indicated  do  not  be- 
long to  a  court  of  admiralty,  but  are  appropriate 
to  a  court  of  chancery. 

The  decree  of  the  Oireuit  Court  it  affirmed, 
with  eo»t». 


C1ted-6  Bon.,  257 ;  Taney.  588;  1  CUff.,  58. 
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JOHN  E.  HYDE  aitd  JOS.  H.  0GLE8BY, 

a  Commercial  Firm  trading  under  tlie  Name 
and  Style  of  Hyde  &  Oglkbby,  Plffs.  inEr.^ 

V. 

HENKY  L.  STONE. 

(See  8.  C,  20  How.,  170-176.) 

Juriadietion  of  U.  8.  eourtt  cannot  be  impaired 
by  state  law  or  praetiee — admissions  of  in- 
(Uirser,  evidenee  to  charge  him — effect  oftueh 
evidence  is  question  for  jury. 

The  Juiisdlotlon  of  the  courts  of  .the  United  States 
over  controvenles  t>etween  oittzens  of  different 
States  cannot  be  Impaired  by  the  laws  of  the 
States,  which  prescribe  the  modes  of  redress  in 
their  courts,  or  which  regulate  the  distribution  of 
their  judicial  power. 

The  decision  of  the  Stb  District  Court  of  New 
Orleans,  transferrimr  the  suit  commenced  by  the 
plaintiff  on  his  bill  against  the  defendants,  in  that 
court,  and  directing  It  to  be  cumulated  with  the 

{>rooeedinBS  in  bankruptcy  which  were  pending 
D  another  court  of  the  State,  did  not  disable  the 
plaintiff  from  commencing, a  suit  In  the. Circuit 
Court,  nor  can  it  form  a  proper  declinatory  excep- 
tion to  its  Jurisdiction. 

A  plaintiff  may  prove,  by  admissions  of  a  defend- 
ant, that  all  the  steps  necessary  to  charge  him  as 
an  indoraer  or  drawer  of  a  bill  of  exchange  hare 
been  taken.  Proof  of  an  acknowledgment  of  his 
liability  to  pay  the  bill,  is  competent  evidence  to 
go  to  a  jury  as  evidence  of  nofice  of  dishonor. 
The  effect  of  such  evidence  in  the  particular  case 
must  be  determined  by  the  jury,  and  their  decision 
cannot  be  reviewed  by  an  appellate  court. 

Argued  Feb.  S,  1868.       Decided  F&.  IS,  1858. 

THIS  action  was  commenced  by  tlie  plaintiff , 
Stone,  in  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana, 
upon  a  bill  of  exchange  and  protest,  of  which 
the  following  are  copies: 

The  defendants  excepted  to  the  right  of  the 
plaintiff  to  maintain  his  action  against  them, 
.  on  the  ground  that  the  court  had  no  jurisdiction 
and  that  the  matter  was  res  adjudieata. 

The  case  was  tried  in  the  Circuit  Court  upon 
a  statement  of  facts,  which  is  substantially  as 
follows: 

The  pluntiff.  Stone,  began  his  action  on  a 
bill  of  exchange  in. the  6th  District  Court  of 
'  New  Orleans,  on  March  1,  1»58.  The  defend 
ants  filed  exceptions  to  the  jurisdiction  of  .the 
court,  upon  the  ground  that  they  had  made  a 
surrender  of  the  property  to  creditors  in  the  3d 
District  Court  of  New  Orleans,  which  surren- 
der has  been  accepted,  and  all  proceedings 
stayed  against  them,  and  that  plaintiff  was  put 
upon  their  schedules  as  a  creditor.  The  de- 
fendants prayed  that  the  suit  be  transferred  and 
cumulated  with  the  insolvency  proceedings  in 
the  8d  District  Court  of  New  Orleans.  The 
8th  District  Court  decided  that  the  exceptions 
be  maintained.  In  the  petition  filed  by  the 
plaintiff  in  the  5th  District  Court  of  New  Or- 
leans, it  was  alleged  that  H.  L.  Stone  resided 
in  New  Orleans,  and  on  the  trial  of  the  excep- 
tions it  was  proved  that  H.  L.  Stone  was  a 
member  of  the  firm  of  H.  L.  Stone  &  Co.,  of 
New  Orleans,  and  that  that  firm  had  carried  on 
business  in  New  Orleans  during  the  last  eight 
years,  and  was  composed  of  H.  L.  Stone,  who 
was  absent  from  New  Orleans  during  the  sum- 
mer months,  and  John  A.  Roberts,  who  was 
the  resident  partner. 

On  the  trial,  it  was  proved  that  H.  L.  Stone 
had  always  been  a  resident  of  Massachusetts. 

87« 


The  bill  of  exchange  sued  on  was  drawn  and 
indorsed  by  defendants,  and  protested  for  non- 
payment  at  maturity.  The  plaintiff  performed 
no  act  to  make  himself  a  party  to  the  insolvency 
proceedings  in  the  8d  District  Court  of  New 
Orleans,  and  no  notice  of  the  said  proceedings 
had  ever  been  served  on  the  plaintiff. 

The  defendants,  through  error  in  regard  to 
who  was  the  true  legal  owner  of  the  bill,  placed 
the  same  on  their  schedule  of  insolvency  as  a 
debt  due  to  H.  L.  Stone  &  Co.,  of  New  Or- 
leans, when,  in  fact,  it  was  held  and  owned  by 
H.  L.  Stone,  of  Massachusetts. 

Judgment  was  rendered  in  the  Circuit  Court 
for  the  plaintiff. 

The  defendants  brought  the  case  here  oo  • 
writ  of  error. 

Mr.  J.  P.  Beqjaiaiiit  for  plaintiff  in  error: 

1.  The  defendants  are  discharged  from  re- 
sponsibility as  drawers  and  indorsers  of  the  UIl 
by  reason  of  the  laches  or  the  holder  In  failing 
to  give  notice  of  non-payment. 

The  law  of  Louisiana  on  this  subject  has  rcf- 
ference  exclusively  to  protests  made  by  notaries 
of  that  State. 

Acts  of  1855,  p.  48. 

The  protest  of  a  foreign  bill  of  exchange  is 
not  legal  evidence  of  any  other  fact  than  that 
of  presentment  and  refusal  to  pay.  A  state- 
ment by  the  notary  that  he  put  into  the  post- 
office  a  notice  of  protest  to  the  drawer,  is  not 
evidence  of  the  fact. 

Even  if  the  law  of  Louisiana  were  applicable, 
the  protest  shows  that  it  is  not  such  a  protest  as 
is  alone  permitted  by  that  law  to  be  received  as 
proof  of  notice.  It  is  not  signed  by  two  wit- 
nesses. 

McAfee  v.  Doremus,  5  How. ,  53. 

2.  In  the  absence  of  proof  of  notice,  an  at- 
tempt is  made  to  fasten  responsibility  on  de- 
f  enaants  by  proof  of  waiver  of  notice. 

The  waiver  is  said  to  result  from  acknowl- 
ledgment  of  the  debt  set  forth  in  the  8th  aitide 
of  the  statement  of  facts. 

To  this  presumption  of  waiver  there  are  two 
fatal  objections. 

The  first  is,  that  it  is  nowhere  stated  at  what 
date  the  acknowledgment  was  mide.  If  the 
schedule  of  insolvency  was  filed  before  the 
maturity  of  the  bill  (and  there  is  no  proof  of 
the  contrary),  it  was  still  the  duty  of  the  insolv- 
ents to  place  the  bill  on  their  schedule  as  a 
debt  due  by  them. 

BainMdge  v.  C^y,  8  Martin's  N.  8.,  268; 
Deslix  V.  Schmidt,  18  La.,  466. 

The  second  is,  that  an  acknowledgment  of 
indebtedness,  as  a  waiver  of  laches,  is  confined 
to  cases  where  the  party  making  the  acknowl- 
edgment knew  of  the  laches. 

Story  on  Notes,  sec.  363,  and  notes;  Story, 
Bills,  sec.  820;  Chit.  Bills,  p.  SOO,  Am.  ed., 
1843:  Ihomtonr.  Wynn.  13  Wheat.,  183. 

In  Louisiana,  the  doctrine  is  extremely  rigid. 

See  the  cases  and  principles  collected  in 
Hcnnen's  Digest,  Verbe,  Bills  and  Notes,  XI. 

If  the  court  holds  that  the  proof  justifies  the 
judgment  of  the  lower  court  in  holding  that 
the  defendants  received  notice,  or  waived  notice 
of  the  dishonor  of  the  bill,  still  the  defendants 
are  protected  by  insolvency  proceedings  ia 
Louisiana  and  the  plaintiff's  acts  there. 

A  creditor  or  citizen  in  one  State  will  be 
bound  by  the  insolvent  laws  of  another  State. 

eic.s. 
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if  he  voluntarily  makes  himself  a  party  to  the 
proceedings. 

Clayir.  Smith.  9Pet.,  411. 

The  plaintiff  has  actually  made  himself  a 
party  to  the  insolvency,  and  has  attained  a 
judgment  allowing  him  to  participate  in  the 
insolvent  fund. 

Mr.  Mile*  Taylor,  for  defendant  in  error: 

Ist.  The  judgment  on  the  exceptions  Died  in 
the  case  in  the  8d  District  C!ourt  of  New  Or- 
leans, in  the  State  of  Louisiana,  was  not  a  final 
Judgment,  and  is  no  bar  to  any  other  proceed- 
ings on  the  cause  of  action  set  up  in  the  case. 

2d.  The  fact  that  H.  L.  Stone,  the  plaintiff 
in  the  court  below,  was  a  citizen  of  Massacbu- 
aetts,  proved  on  the  trial,  and  that  the  bill  of 
exchange  sued  on  was  bought  by  him  individ- 
ually and  with  his  personal  funds,  as  shown 
by  the  statement  of  facts  agreed  to  and  signed 
by  the  parties,  gave  the  Circuit  Court  of  the 
United  States,  jurisdiction. 

Constitution  U.  S. 

Sd.  The  defendant  in  error,  H.  L.  Stone. 
performed  no  act  to  make  himself  a  party  to 
the  proceedings  in  insolvency  in  the  8d  District 
Court  of  New  Orleans. 

Statement  of  Facts,  No.  7,  Record,  p.  6. 

4th.  The  plaintiffs  in  error  are  leeally  bound 
to  pay  H.  L.  Stone  the  amount  of  the  bill  of 
exchange  sued  on,  because,  first,  legal  notice 
of  its  protest  for  non-payment  was  given 
them;  and  second,  they  acknowledged  it  to  be 
due  and  owing  by  them  in  their  schedule  filed 
in  the  proceedings  in  their  insolvency. 

Shed  V.  Brett,  1  Rck.,  401. 

Mr.  Jtutiee  Campbell  delivered  the  opinion 
of  the  court: 

The  defendant  in  error  instituted  his  suit  in 
the  Circuit  Court,  as  the  indorsee  of  a  bill 
of  exchange,  payable  in  Boston,  of  which 
the  plaintiffs  in  error  were  drawers,  piwees 
and  ludorsers.  and  which  bears  date  at  New 
Orleans. 

The  defendants  answered  the  petition,  and 
averred  that  the  plaintiff  was  a  citizen  of 
Louisiana,  and  the  said  bill  of  exchange  a 
Louisiana  contract,and  governed  by  the  law  of 
that  State.  That  the  plaintiff  resided  in  Louisi- 
ana when  the  defendants  surrendered  their 
property  in  involvency  in  the  Third  District 
Court  of  New  Orleans,  and  to  the  proceedings 
therein  the  plaintiff  became  a  party.  That,  sub- 
sequently thereto,  the  said  plaintiff  instituted  a 
suit  on  the  said  bill  of  exchange  in  the  Fifth 
District  Court  of  that  city,  and,  on  an  excep- 
tion filed  by  the  defendants,  informing  that 
court  of  those  facts,  the  same  was  sustained. 
and  the  said  suit  was  transferred  to  the  Third 
District  Court  of  New  Orleans,  and  made  part 
of  the  aforesaid  insolvent  proceedings  therein; 
by  which  the  right  of  plaintiff  to  have  and 
maintain  this  action  in  the  Circuit  Court  is 
barred,  and  the  question  has  become  reg  ju- 
dicata. 

With  this  exception  to  the  jurisdiction  of  the 
court,  the  defendants  filed  a  general  denial  of 
their  indebtedness  to  the  plaintiff.  The  cause 
was  submitted  to  the  Circuit  Court  upon  an 
agreed  statement,  and  judgment  was  rendered 
for  the  plaintiff  without  the  intervention  of  a 
Jury. 

From  that  statement  it  appears  that  the  bill 
See  20  Bow. 


was  duly  protested  for  nonpavraent:  and  the 
notary  In  Boston  certifies,  "1  sent  notice  of 
the  non-payment  to  the  drawers  and  first  in- 
dorsers,  requiring  payment  of  them,  by  mail, 
to  the  New  Orleans  on  the  day  of  the  protest." 
That  the  plaintiff  has  always  been  a  citizen  of 
Ma.s8achusetts;  that  bis  family  resided  .(here, 
and  he  had  a  commercial  establishment  there; 
that  he  is  a  partner  in  a  commercial  establish- 
ment at  New  Orleans,  and  generally  spent  a 
portion  of  the  winter  months  in  that  city,  and 
then  returned  to  Massachusetts;  and  that  this 
bill  was  purchased  in  the  City  of  New  Orleans, 
on  his  own  account.  It  further  appears  that 
the  plaintiff,  before  the  commencement  of  this 
suit,  sued  the  defendant  in  the  Fifth  District 
Court  of  New  Orleans,  on  this  bill;  that  the 
defendant  appeared  and  answered  that  the 
Fifth  District  Court  had  no  jurisdiction,  be- 
cause the  defendant  had  made  a  surrender  of 
his  property  to  his  creditors  in  the  Third  Dis- 
trict Court  of  New  Orleans,  which  surrender 
had  been  accepted,  and  all  proceedings  stayed 
against  him;  and  that  the  plaintiff  was  put 
upon  his  schedule  as  a  creditor;  and  he  prayed 
that  the  suit  of  the  plaintiff  be  transferred  and 
cumulated  with  the  insolvency  proceedings  in 
the  Third  District  Court  in  New  Orleans;  that 
thereupon  the  Fifth  District  Court,  before  the 
commencement  of  the  present  suit,  decreed  that 
the  exception  herein  filed  be  maintained,  and 
the  costs  paid  out  of  the  mass  of  the  property 
surrendered.  It  further  appears  that  the  plaint- 
iff performed  no  act  to  make  himself  a  party 
to  the  proceedings  in  insolvency  in  the  Thiro 
District  Court,  and  that  no  notice  of  those 
proceedings  had  ever  been  served  on  him;  but 
that  the  bill  of  exchange  described  in  his 
petition  was  enumerated  among  his  debts,  and 
the  firm  of  H.  L.  Stone  &  Co.,  of  New  Orleans, 
which  was  supposed  to  be  the  holder  of  the  bill, 
was  placed  on  the  schedule  among  the  other 
creditors  of  the  insolvents. 

The  question  whether  a  foreign  bill  of  ex- 
change, sold  by  n  merchant  in  l^w  Orleans  to 
a  person  who  has  a  commercial  house  there, 
but  whose  domicil  is  at  the  place  where  the  bill 
is  payable,  and  where  he  resided  when  the 
proceedings  in  insolvency  were  instituted,  is  af- 
fected by  them  when  be  does  not  make  himself 
a  party  to  those  proceedings,  is  not  involved  in 
this  case.  The  defendant  did  not  plead  the  pend* 
ency  of  those  proceedings,  or  the  decree  of 
the  Third  District  Court,  as  a  bar  to  the  pres- 
ent suit,  or  afford  any  proper  description  of 
them  to  raise  that  question.  The  exception  of 
the  defendant  is,  that  certain  proceedings 
pending  in  the  Third  District  Court  were  suc- 
cessf  ulfy  pleaded  in  the  Fifth  District  Court  of 
New  Orleans,  as  a  cause  for  the  removal  of  a 
suit  commenced  by  the  plaintiffs  against  the 
defendants  in  that  court  to  the  other,  and  that 
the  decision  of  the  Fifth  District  Court  upon 
that  plea  ought  to  preclude  the  plaintiff  from 
maintaining  this  suit  in  the  Circuit  Court  of 
the  United  States.  But  this  court  has  repeated- 
ly decided  that  the  jurisdiction  of  the  courts  of 
the  United  States  over  controversies  between 
citizens  of  different  States  cannot  be  impaired 
by  the  laws  of  the  States  which  prescribe  the 
modes  of  redress  in  their  courts,  or  which  re- 

fulate  the  distribution  of  their  judicial  power. 
D  many  cases,  state  laws  form  a  rule  of  decis- 
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ion  for  the  courts  of  the  United  States,  and  the 
forms  of  proceeding  in  these  courts  have  been 
assimilate  to  those  of  the  States,  either  by 
legislative  enactment  or  by  their  own  rules. 
But  the  courts  of  the  United  States  are  bound 
to  proceed  to  judgment,  and  to  afford  redress 
to  suitors  before  them,  in  everv  case  to  which 
tlieir  jurisdiction  extends.  They  cannot  ab- 
dicate their  authority  or  duty  in  any  case  in 
favor  of  another  jurisdiction.  Suydam  v. 
Broadnax,  14  Pet..  67;  Union  Bank  v.  JoUy, 
Adm'r,  18  How.,  508. 

It  follows,  therefore,  that  the  decision  of  the 
Fifth  District  Court  of  New  Orleans,  transfer- 
ripg  the  suit,  commenced  by  the  plaintiff  on 
his  bill  against  the  defendants,  in  that  court, 
and  directing  it  to  be  cumulated  with  the  pro- 
ceedings in  oankruptcy  which  were  pending 
in  another  court  of  the  State,  did  not  disable 
the  plaintiff  from  commencing  a  suit  in  the 
Circuit  Court,  nor  can  it  form  a  proper  de- 
clinatory exception  to  Its  jurisdiction. 

The  plaintiffs  in  error  object,  that  the  evi- 
dence before  the  Circuit  Court  did  not  author- 
ize the  court  to  infer  that  they  had  notice  of 
the  dishonor  of  their  bill.  The  notary  states 
that  he  sent  a  notice  to  them,  at  New  Orleans, 
on  the  day  the  protest  was  made.  In  addition 
to  this  evidence,  it  is  shown  that  the  bill,  after 
its  maturity,  was  enumerated  among  the  debts 
of  the  plaintiff  in  error,  on  the  schedule  that 
was  returned  to  the  Third  District  Court;  and 
that  they  succe.ssf  ully  pleaded  their  return  to 
tbn  prosecution  of  a  suit  by  the  defendant  in 
error  in  another  court.  A  plaintiff  may  prove, 
by  admissions  of  a  defendant,  that  all  the  steps 
necessary  to  charge  him  as  an  indorser  or 
drawer  of  a  bill  of  exchange  have  been  taken. 
Proof  of  a  direct  or  conditional  promise  to  pay 
after  a  bill  becomes  due,  or  Qf  a  partial  pay- 
ment, or  of  an  offer  of  a  composition,  or  of  an 
acknowledgment  of  his  liability  to  pay  the  bill, 
has  been  held  to  be  competent  evidence  to  go 
to  a  jury,  of  a  regular  notice  of  the  dishonor 
of  a  bill,  and  to  warrant  a  jury  in  presuming 
that  a  regular  notice  had  been  given.  l%orn- 
ton  V.  Wynn,  13  Wheat.,  183:  Rogers  v.  Steven*, 
2  T.  R.,  713;  Patterson  v.  SecJier,  6  J.  B. 
Moore,  319;  Campbell  v.  Webster.  2  Com.  B., 
258;  Union  Bank  v.  Orimsluiw,  15  La.,  331;  8 
Mort.  N.  S.,  318.  The  effect  of  such  evidence 
in  the  particular  case  must  be  determind  by  the 
jury,  and  their  decision  cannot  be  reviewed  by 
an  appellate  court.  In  the  present  case,  the 
matter  of  fact  was  submitted  to  the  Circuit 
Court,  and  its  determination  on  this  subject 
cannot  form  the  ground  of  an  exception  here. 

Judgment  affirmed. 

Cited-7  Wall.,  430;  13WaU.,  287;  3  Bank.  ReR., 

188. 


WM.  B.  DEAN,  Appellant, 

V. 

NATHAN  MASON  kt  al. 
(See  8.  C,  20  How.,  19&-S04.) 
Rule  of  damages  for  use  of  patent — motion  in 
court  belote,  or  refusal  to  aUow  supplemental 
but,  not  reviewaMe.. 

NoTK.— Dom<n;e(t  /or  infringement  nf  patents: 
treble  damages.  See  note  to  Hogtr  v.  Emerson.  62 
U.  S.  (U  How.),  587. 
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The  rule  of  damages  for  use  of  patent  <».  tbe 
amount  of  profits  received  by  the  unlawful  use  of 
the  maoblne. 

A  motion  to  amend,  or  file  an  answer  oft^  de- 
fault. Is  generally  addressed  to  the  discrcrtkni  of 
the  court,  whlob  is  not  subject  to  the  reviaion  of 
this  court. 

The  motion  to  dismiss  tlie  oomplatnant'a  bill. 
upon  proof  that  tbey  had  parted  with  all  tlieir  in- 
terest In  the  subject  matter  of  the  suit,  was  prop- 
erly overruled. 

The  refusal  of  the  Clrouit  Court  to  permit »  mp- 
plemental  bill  to  be  filed,  was  a  matter  of  diact«- 
tlon  in  the  court ;  and  it  affords  no  g-roand  for 
the  reversal  of  the  decree. 

Argued  Feb.  4.  18B8.       Decided  Fib.  16,  1S5S. 

APPEAL  from  the  arcuit  Court  of  the 
United  States  for  the  District  of  Rhode 
Island. 

The  bill  in  this  case  was  filed  in  the  Circuit 
Court  of  the  United  Stales  for  the  District  of 
Rhode  Island,  by  the  appellees,  to  recover 
damages  for  the  infringement  of  a  certain  pat- 
ent. 

A  decree  pro  eonfesso  was  entered  against  the 
defendant,  and  he  was  perpetually  enjoined. 
The  court,  on  the  report  of  a  master,  fixed  the 
damages  at  $2,566.46,  "the  amount  of  profits 
which  the  defendant,  by  reasonable  diligence, 
might  have  derived  from  the  use  made  by  him 
of  such  patented  machines,  and  the  sales  of 
the  products  thereof "  during  the  period  cov- 
ered by  the  suit.  The  defendant  brought  the 
case  here  on  appeal. 

A  further  statement  appears  in  the  opinion 
of  the  court. 

Mr.  T.  A.  Jenckes.  for  appellant: 

1.  The  rule  laid  down  by  the  court  for  tlie 
computation  of  profits,  is  erroneous.  The  rule 
should  have  been,  to  take  an  account  of  the 
actual  gains  and  profits  of  the  appellant  during 
the  time  his  machines  were  in  operation. 

"  In  a  suit  of  equity  for  an  injunction  and 
account  of  profits  of  a  patented  machine,  the 
defendant  is  accountable  only  for  wbal  profits 
he  actually  made,  not  for  what,  by  diligence 
and  skill,  he  might  have  received." 
Livingston  v.  WoodwortA,  16  How.,  546. 

2.  The  court  below  was  in  error  in  refusing 
leave  to  the  defendant  to  answer,  on  the  mo- 
tion made  at  the  June  Term.  1853. 

The  32d  rule  of  the  court  contains  no  limit- 
ation of  time  within  which  such  motion  sliould 
be  made.  In  a  case  of  this  kind,  as  in  all 
cases  when  an  account  is  required  to  be  t&ken. 
it  is  obvious  that  the  decree  ordering  the  ac- 
count, whether  it  be  after  bearing  or  pro  eon- 
fesso, is  an  interlocutory  decree. 

Perkins  v.  Foumiguet,  6  How.,  206:  16 
How.,  82. 

In  the  present  case,  the  law  had  been  settled 
by  this  court  in  favor  of  the  defendant  below, 
and  before  the  cause  had  reached  a  final  de- 
cree, be  asked  leave  to  make  the  facts  appear 
which  would  entitle  him  to  the  benefit  of  the 
law,  as  established  by  this  court,  overruliag 
what  had  been  the  law  of  the  court  below. 
The  refusal  of  the  motion  amounted  to  a  de- 
nial of  justice.  The  rules  prescribed  by  Ibis 
court  were  never  intended  to  work  injustice, 
and  the  Circuit  Courts  should  construe  them 
liberally,  for  the  purpose   of   doing   justice. 

PouUney  v.  OUy  ofLafayeUe,  12  Pet.  ,473;  R. 
I.  V.Mas*.,  14  Pet.,  210. 

The  general  principle  that  an  answer  will  be 
received  after  a  decree  pro  eonfesso,  under  the 
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general  orders  in  Enflish  chancery  i>racUce, 
notwithstanding  t>aid  orders,  is  sustained  by 
the  following  authorities: 

8mHh  V.  Turner,  1  Vem.,  274;  Kemp  v. 
Squire.  1  Ves.,  205;  Ogiltie  v.  Eerne,  13  Ves., 
568:  Hamilton  y.  Houghton,  2  Bligh.,  170;  Tay- 
lor V.  Salmon,  8  Myl.  &  C,  109;  Daley  y. 
Jhtggan.  1  Ir.  Eq.,  311;  Orui»e  y.  SMel,  8 
Ir.  Bq.,  182;  Murray  y.  Byrw,  11  Ir.  Eq.,  125. 

The  court  below  misconstrued  the  rules 
prescribed  by  this  court,  and  specially  the  19th 
and  82d  rules.  The  19th  rule  contains  no  lim- 
itation on  the  82d  rule,  and  is  besides  appli- 
cable only  to  final  decrees. 

Again ;  the  decree  which  was  thus  adjudged 
to  haye  become  absolute,  was  not  regularly  en- 
tered under  the  19th  rule  of  the  court. 

8.  The  interest  of  the  comolainants  in  this 
suit  was  thus  terminated  before  final  de- 
cree, and  no  such  decree  should  haye  been  ren- 
dered in  their  favor. 

4.  The  court  below  was  in  error  in  refusing 
leave  for  the  filing  of  a  supplemental  bill  in 
favor  of  Baker  &  Smith. 

The  proposed  parties  complainant,  Baker  & 
Smith,  were  entitled  to  itib  benefit  of  what  had 
been  done,  on  the  title  which  they  had  ac- 
quired. 

Story  Eq.,  Pi.,  sees.  889,  849,  851;  Calv. 
Part.,  pp.  99,  100. 

The  fact  that  an  interlocutory  decree  had 
been  entered  upon  Mason's  title,  did  not  bar  bis 
grantee  who  had  purchased  that  title.  A  sup- 
plemental bill  may  be  filed  as  well  after  as  be- 
fore a  decree. 

Story  Eq.  PI.,  sec.  388. 

The  hearing  upon  the  decree  prayed  for, 
would  have  necessarily  led  to  an  inquiry  into 
the  propriety  of  the  decree  sought  to  be  en- 
forced; and  the  court  below  could  then  have 
followed  the  decision  of  this  court  in  Bloomer 
v.  MeQuewan,  14  How.,  589,  and  dismissed 
the  bill,  as  the  Circuit  Court  in  the  case  of 
Perkiju  v.  Pbumigvet,  6  How .,  206,  reversed 
its  interlocutory  decree  after  the  adverse  de- 
cision of  this  court  in  a  similar  case. 

See  Barb.  Ch.,  3, 63,  et  seg. 

5.  These  questions  are  all  proper  to  be  dis- 
ctiBsed  on  appeal. 

An  appeal  in  equity  brings  up  all  the  ques- 
tions decided  in  the  cotut  below  to  the  preju- 
dice of  the  appellant. 

Baddngham  v.  McLean,  18  How.,  160, 
For  these  reasons  the  appellant  prays  that  the 
decree  against  him  in  the  court  below  may  be 
reversed. 

Meur».  A.  Payne  and  B.  R.  CortU.  for 
the  appellees: 
As  to  the  motion  for  leave  to  answer: 
The  bill  having  been  filed  at  the  Novrmber 
Term,  1850,  and  subposna  served  Nov.  18th.  re- 
turnable Jan.  6th,  and  the  defendant  having 
failed  to  plead  answer  or  demur,  as  reauirea 
by  the  rules  of  the  court,  it  was  properly  or- 
dered to  be  taken  for  confessed;  and  upon  such 
confession  a  decree  for  an  injunction  and  an 
account  was  properly  made  at  the  June  Term, 
1851.  After  four  terms  had  elapsed,  and  volu- 
minous and  extended  proceedmgs  had  been 
bad  before  the  master  in  taking  the  account, 
the  defendant,  for  the  first  time,  asked  the 
court  to  open  the  decree  and  allow  him  to  file 
an  answer.  We  respectfully  submit: 
See  20  How. 


I.  The  decision  of  the  motion  to  open  the 
decree  and  allow  an  answer  to  be  filed,  even 
when  made  at  the  proper  term,  rests  in  the 
sound  discretion  of  the  Circuit  Court,  and  is 
not  subject  to  re-examination  here. 

Wylie  V.  Coxe,  14  How.,  1;  7%e  Marine  In*. 
Co.  v.Hodgwn.  6  Cranch,  206;  U.  S.  v.  Ehan»,  5 
Cranch,  280;  Welch  v.  MandevMe.l  Cmncli.  158. 

A  reference  to  the  19th  rule  for  the  practice 
of  the  Circuit  Courts  in  equity,  will  show  how 
entirely  the  allowance  or  refusal  of  this  motion, 
if  made  in  time,  rests  in  the  discretion  of  the 
Circuit  Court. 

II.  If  this  court  could'review  this  decision 
of  the  Circuit  Court,  that  decision  was  clearly 
right. 

The  19th  rule  expressly  declares  that  "  when 
the  bill  is  taken  pro  confetso,  the  court  may 
proceed  to  a  decree  at  the  next  ensuing  term 
thereof,  and  such  decree  rendered  shall  be 
deemed  absolute  unless  the  court  shall  at  the 
same  term,  set  aside  the  same.or  enlarge  the  time 
for  filing  the  answer  upon  cause  shown  upon 
motion  and  affidavit  of  the  defendant." 

Instead  of  moving  at  the  terra  when  the  de- 
cree was  entered,  the  motion  was  not  made  un- 
til the  fourth  term  thereafter. '  The  court  had 
no  power  then  to  grant  it. 

The  motion  to  dismiss  the  bill  based  upon 
facts  detioTi  the  record,  was  wholly  irregular 
and  could  not  be  allowed. 

A  transfer  of  the  title  by  each  of  the  plaint- 
iffs, pendente  lite,  cannot  affect  the  rights  of 
the  defendant. 

Eadesv.  ffarris.  1  You.  &  Coll.  Ch.,  280. 

Certainly  it  could  not  do  so  in  this  case;  for 
the  allegation  is  that  Mason  parted  with  his  title 
in  April.  1852,  and  the  account  of  the  profits 
comes  down  only  to  Aug.  29,  1851. 

See  pp.  56,  101. 

In  addition  to  this,  if  the  copy  of  the  agree- 
ment of  Mason,  annexed  to  the  motion  and 
found  on  pp.  123-125,  were  admitted  to  be  reg- 
ularly in  the  case,  it  did  not  devest  Mason  of 
his  interest;  for  it  was  only  a  conditional  li- 
cense to  run  ten  machines  in  the  City  of  Prov- 
idence. 

As  to  the  exceptions  to  the  master's  report, 
the  first  was  a  general  assignment  of  error  in 
the  balance,  without  specifying  any  item  in 
the  account  as  erroneous. 

Such  an  exception  cannot  be  sustained. 

Story  y.  Limngtton,  18  Pet.,  359;  DetUr  v. 
Arnold,  2  Sumn.,  108;  Witke»  y.  Rogers,  6 
Johns.,  666. 

The  appellant  may  also  attempt  to  assign 
error  in  the  interlocutory  decree,  by  which  the 
cause  was  referred  to  the  master  to  take  an  ac- 
count. 

We  submit  that  the  appellant  cannot  now 
take  an  objection  to  that  decree. 

The  19th  rule  expressly  provides,  that  a  de- 
cree founded  upon  an  order  taking  a  bill  con- 
fessed, shall  be  absolute  at  the  close  of  the 
term  at  which  the  decree  is  entered. 

In  McMieken  v.  Perin,  59  U.  S.  (18  How.), 
507,  where  a  bill  was  taken  pro  eonfeeto,  and, 
at  the  same  term,  a  decree  of  reference  was 
made,  it  was  objected  that  the  master  had  not 
allowed  to  the  appellant  the  amount  admitted 
by  the  bill  to  be  due  to  him.  But  as  no  ex- 
ception had  been  taken  to  the  master's  report, 
this  court  refused  to  reverse  the  decree. 
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Mr.  Jvttiee  MeZaeaD  delivered  tbe  opinion 
of  tlie  court: 

Tliis  is  an  appeal  from  the  Circuit  Court  for 
the  District  of  Rhode  Island. 

A  bill  was  filed  in  this  case  b^  Mason  et  ai., 
claiminK  to  be  owners  of  a  territorial  right  to 
the  exclusive  use  of  the  Woodworth  patent  for 
planing  boards,  charging  the  defendant  with 
using  three  of  the  machines  in  the  City  of  Prov- 
idence, in  violation  of  the  complainant's  right. 
The  suit  was  commenced  the  first  year  of  the 
extension  of  that  patent  by  Congress,  and 
toe  three  niachines  which  were  sought  to  be 
enjoined  were  those  used  during  the  first  ex- 
tended term  of  the  patent,  under  a  license 
from  its  owners.  A  preliminary  injunction 
was  granted. 

At  the  June  Term,  1851,  of  the  Circuit  Court, 
a  decree  pro  eonfesto  was  entered  against  the 
defendant,  and  he  was  perpetually  enjoined. 
The  case  was  referred  to  a  master,  to  talce  an 
account  of  the  profits  or  income  derived  by  the 
defendant,  or  which  by  reasonable  diligence 
might  have  been  realized  by  him,  from  the  use 
mt^e  of  tiie  three  machines. 

Exceptions  were  taken  to  the  first  report  of 
the  master,  and  'it  was  referred  to  him  ag^n 
under  the  same  instructions. 

Before  the  second  report  of  the  master,  a 
motion  was  submitted  to  the  court  by  the  de- 
fendant to  set  aside  the  decree  pro  confeao,  and 
for  leave  to  answer  the  bill  on  the  ground  that 
the  Supreme  Court  in  the  case  of  Bloomer  v. 
McQaewan  etal.,  14  How.,  580,  had  held,  in  a 
case  similar  to  this,  that  the  licensee's  priv- 
ilege continued  under  the  extension  of  pat- 
ent by  Congress,  the  same  as  under  prior  ex- 
tensions; but  the  court  refused  the  motion;  con- 
sequently, the  appeal  does  not  bring  before  us 
any  question  under  the  last  extension  of  the 
patent 

At  the  November  Term,  1864,  Ihe  master 
made  his  second  and  final  report,  in  which  he 
stated  the  sum  of  $3,566.46  as  the  amount  of 
profits  which  the  defendant,  by  reasonable  dili- 

feuce,  might  have  derived  from  the  use  made 
y  him  of  such  patented  machines,  and  the  sales 
of  the  products  thereof,  during  tbe  period  cov- 
ered by  the  suit. 

The  decree  was  entered,  on  the  report  of  the 
master,  for  the  estimated  amount  of  profits 
which  the  defendant,  with  reasonable  diligence, 
might  have  realized;  not  what,  in  fact,  he  did 
realize.  This  instruction  was  erroneous.  The 
rule  in  such  a  case  is,  the  amount  of  profits  re- 
ceived by  the  unlawful  use  of  the  machines,  as 
this,  in  general,  is  the  damage  done  to  the  own- 
er of  the  patent.  It  takes  away  the  motive  of 
the  infringer  of  patented  rights,  by  requiring 
him  to  pay  the  profits  of  bislabor  to  the  owner 
of  the  patent.  Oenerally,  this  is  sufficient  to 
•protect  the  rights  of  the  owner;  but  where  the 
wrong  has  been  done,  under  aggravated  cir- 
cumstances, the  court  has  the  power,  under  the 
Statute,  to  punish  it  adequately,  by  an  increase 
of  tbe  damages. 

The  injury  done  is  measured  by  the  supply 
of  planed  boards  thrown  upon  the  market, 
which  lessens  so  much  the  demand.  But,  if 
the  liability  of  an  infringer  is  to  be  increajsed 
by  an  estimate  of  the  work  he  might  do,  with 
great  diligence,  be  will  be  more  likely  to  ex- 
ceed the  estimate  than  fall  below  it.    'This  pol- 
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icy  would  increase  tbe  evil  of  tbe  wroDg-doer, 
without  benefit  to  anyone.  la  LinnffttonetaL 
V.  Woodteorth  et  ai.,  lf>  How.,  546.  tbe  true 
rules  of  damages  in  such  cases  is  laid  dowiL 

It  is  contended  the  court  erred  in  refusing 
leave  to  the  defendant  to  answer,  on  tbe  nxoiiaa 
made  at  June  Term,  1853. 

A  motion  to  amend,  or  file  an  answer  after 
default,  is  generally  addressed  to  the  discretkio 
of  the  court.  Under  some  circumstances,  tbe 
court,  for  the  purposes  of  Justice,  will  gojgreal 
lengths  in  opening  a  default  and  aHowing  a 

glea  to  be  filed.  But  this  is  done  or  refiued 
y  tbe  court,  in  the  exercise  of  its  discreUon, 
which  is  not  subject  to  the  revision  of  thia 
court. 

In  the  case  before  us,  the  motion,  to  file  as 
answer  was  not  made  until  after  tbe  decree  pn* 
confe»go  had  been  entered,  and  a  reference  made 
to  a  master  for  an  account.  This  was  more 
than  threeyears  after  the  bill  was  filed.  Wheth- 
er the  Circuit  Court  refused  tbe  motion  on  the 
ground  ef  delay,  or  a  want  of  merits  in  the  cause 
assigned,  does  not  appear;  but  it  is  sufficient  to 
say,  that  on  such  grounds  the  decree  cannot  be 
reversed.  , 

The  motion  to  dismiss  tbe  complainant's  IhII, 
upon  proof  that  they  had  parted  with  all  tbnr 
interest  in  the  subject  matter  of  tbe  suit,  was 
properly  overruled.  Tbe  allegation  is,  that 
Mason  parted  with  his  title  in  April.  1853, 
and  the  account  of  the  profits  is  brou^ 
down  only  to  tbe  39th  August.  1851.  T)x 
right  asserted  in  this  action  was  not  affected 
by  the  conveyance  of  Mason  to  Baker  &  Smith. 

The  refusal  of  the  Circuit  Court  to  permit  a 
supplemental  bill  to  be  filed  by  Baker  &  Smith, 
was,  under  the  circumstances,  a  matter  of  dis- 
cretion in  the  court;  and  it  affords  no  groiiBd 
for  tbe  reversal  of  the  decree.  It  is  not  per- 
ceived what  interest  these  assignees  could  bare 
in  a  suit  for  an  infringement  of  the  patent,  be- 
fore their  right  accrued;  and  any  attempt  to 
make  them  parties,  with  the  view  to  benefit 
the  defendants  in  the  pending  suit,  was  unsus- 
tainable. 

For  the  reasons  assigned,  the  decree  for  dam- 
ages must  be  reversed,  at  tbe  coats  of  tbe  de- 
fendants in  error,  as  founded  on  an  erroneous 
estimate;  and  fheeaute  i$  remanded  U>  the  Oir- 
euit  Court,  with  itutruetiotu  to  enter  a  deerm 
for  ike  amount  of  the  profit*  realized  bg  the  de- 
fendant from  the  wrongful  ute  of  the  patent. 

ated-7  WaU.,  522 ;  8  WaU.,  Jr..  8M :  9  Wall..  SOB ; « 
Blatcbf .,  186 ;  93  U.  8.,  70. 


Ex  parte  In  thk  Matter  of  JACOB  MUe- 
8INA,  AKD  ANGELA  GARCIA  LAFON 
DkTARNEVA  kt  al.,  AppU., 

V. 

RAFAEL  GARCIA  CAVAZ08  and  Wifk 

ET  AL. 

(See  S.  C.  20  How.,  28M90.) 

Appeal,  how  applied  for— part  of  d^fendami* 
cannot  appeal  without  nimmont  and  . 
ante. 


NOTC— JIfandamiu,  when  wUl  imue.    See  iK>t«  to 
HoOluny  v.  SUiman,  16  U.  8.  <2  WbeaL).ar«. 
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A  party  wisbiiur  an  appeal,  ataourd  make  an  appll- 
oatloa  for  Its  allowance  In  open  court,  or  to  the 
iudge  at  his  chambers,  and  should  name  his  securi- 
ties. 

Less  than  all  the  defendants  In  a  Joint  decree 
cannot  appeal  without  asummonsand  severance  in 
the  court  below. 

Argwd  Feb.  S,  1858.        Decided  Feb.  15,  1868. 

ON  MOTION,  by  the  appellants,  for  a  rule  of 
the  Honorable  John  C.  Watrous,  Judge  of 
the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Texas,  requiring  him  to 
show  cause  why  a  peremptory  writ  of  manda- 
mug  should  not  issue,  directing  him  to  allow 
the  appeal  of  the  defendants  from  the  final  de- 
cree rendered  against  them  in  the  atx>ve-entitled 
cause. 

The  case  Is  su£9ciently  stated  by  the  court. 

Jtr.  J.  P.  Benjamin,  for  appellants. 

Mr.  Justice  Heltean  delivered  the  opinion  of 
the  court: 

A  motion  was  made  at  this  term  for  a  rule  on 
the  District  Judge  of  Texas  to  show  cause  why 
a  tnaiuiamtM should  not  be  issued,  commanding 
him  to  allow  an  appeal  in  the  above  case. 
This  rule  was  grant^  on  the  affidavit  of  Simon 
Mussina,  as  agent  for  a  part  of  the  defendants. 

In  bis  answer  the  Judge  says:  "I  am  now 
ready  to  allow  the  appeal,  and  always  have 
been";  that  sometime  before  the  15th  day  of 
January,  1857,  Mr.  Daniel  Atcliinson,  of  Gal- 
veston, stated  to  him,  at  chambers,  tliat  he 
wished'  to  take  an  appeal  for  Jacob  Mussina  in 
the  above  cace,  and  that  the  Jud^c  inquired 
whether  the  time  limited  for  takmg  appeals 
had  expired,,  and  was  informed  it  had  not. 
The  Judge  then  replied:  "Mr.  Mussina  has  a 
right  to  an  appeal,  and  I  will  allow  it  as  a  mat- 
ter of  course,  when  the  opposing  counsel  shall 
appear,  and  I  will  fix  the  amount  of  the  bond." 
It  18  his  practice  to  allow  appeals  in  the  pres- 
ence of  the  counsel.  Mr.  Hale,  the  counsel  fur 
the  defendants,  lives  in  Galveston,  near  the 
place  where  the  court  was  held,  and  was  daily 
in  court.  No  application  seems  to  have  been 
made  in  court  on  the  subject  of  the  appeal;  no 
citation  was  presented  to  the  District  Judge;  no 
bond  for  his  approval.  The  conversation  with 
Mr.  Atchinson,  at  the  chambers  of  the  Judge, 
respecting  the  appeal,  is  all  that  was  said  to 
him  on  tiie  subject.  If  it  were  mentioned  in 
open  court,  he  has  no  recollection  of  it. 

The  Clerk  of  the  court,  the  Deputy-Clerk, 
the  Crier,  the  Marshal  of  the  United  States  and 
his  deputy,  who  were  in  attendance  on  the 
court,  all  coroborate,  on  oath,  the  statement  of 
the  Judge,  and  say  no  application  was  made  in 
open  court  for  the  appeal;  and  no  entry  on  the 
docket  is  found  of  such  an  application.  From 
the  certified  copy  of  the  petition  for  an  appeal, 
it  does  not,  appear  to  have  been  filed,  or  that  an 
entry  of  it  was  made  on  the  docket. 

A  party  wishing  an  appeal  should  make  an 
application  for  its  allowance  in  open  court,  or 
to  the  Judge  at  his  chambers,  and  should  name 
his  securities.  And  the  bond  should  be  pre- 
pared for  the  approval  of  the  Judge,  and  'the 
citation  for  his  signature,  unless  the  appeal  was 
prayed  in  open  court  and  entered  upon  the 
record.  It  appears  the  decree  in  question  was 
entered  jointly  against  several  defendants,  and 
that  an  appeal  by  Patrick  C.  Shannon  only,  who 
See  20  How. 


was  one  of  the  defendants,  was  taken.  Simon 
Mussina,  on  whose  oath  the  rule  was  entered, 
was  agent  for  Jacob  Mussina,  Angela  Gracia, 
Lafon  Tameva,  who  were  also  defendants,  and 
he  desired  that  these  persons  might  be  allowed 
an  appeal,  and  also  the  other  defendants,  so  as 
to  remove  the  case  to  the  Supreme  Court.  At 
this  time  the  cause  was  pending  in  the  Supreme 
Court,  on  the  appeal  taken  by  Shannon.  That 
appeal  was  irregular,  as  less  than  all  the  defend- 
ants in  a  joint  decree  cannot  appeal  without  a 
summons  and  severance  in  the  court  below. 
And  this  was  not  done  on  Shannon's  appeal. 

The  regular  mode  of  proceeding  would  have 
been  to  dismiss  the  appeal  in  this  court,  pray 
for  another  appeal  in  the  court  below,  and  for 
a  summons  and  sevei'ance,  so  that  the  defend- 
ants desirous  of  an  appeal  might  take  it,  without 
the  concurrence  of  those  defendants  who  were 
opposed  to  it.  .  Had  the  appeal  been  prayed  in 
open  court,  and  entered  upon  the  record,  the 
Judge  below  might  well  have  refused  it,  as  the 
legal  steps  for  its  allowance  were  not  taken. 
Under  such  circumstances,  it  was  the  duty  of 
the  Judge  to  act  in  the  presence  of  the  oppos- 
ing counsel. 

Omng»  etai.  v.  Kineannon,  7  Pet,  899;  Todd 
et  (U.  v.  Dania,  10  Pet.,  621. 

Whether  an  application  might  not  have  been 
made  to  this  court  to  correct  the  irregularity  of 
the  appeal,  is  not  before  us  under  the  rule  for 
the  VMTidamu*. 

The  writ  is  rtfvsed. 


ISAAC    M.  FISHER.  Appt.. 

•• 
JOHN  HALDEMAN,  JACOB  8.  HALDB- 
MAN,  RICHARD  J.  HALDEMAN.  and 
ROBERT  J.  HALDEMAN,  Executors  of 
Jacob  M.  Haldehan,  Deceased,  and 
THOMAS  CHAMBERS,  Administrator  de 
bonis  non  of  Thomas  Duncam,  Deceased. 
(See  8.  a,  20  How.,  I8A-1M.) 

Pre-tmpiion  right  in  Pmnsfflvania — governed  bjf 
laws  of  that  f^ate. 

In  1749.  by  the  law  of  the  land,a  preemption  ritrht 
to  islands  In  the  Susquehannah  Hiver  In  Pennsyl- 
vania could  not  be  obtained  by  settlement. 

This  doctrine  has  continued  to  be  reooffnized  as 
settled  law  in  Pennsylvania  for  half  a  century. 
We  are  bound  to  acquiesce  in  and  follow  their  de- 
cisions. 

Argued  Feb  9, 1858.        Decided  Feb.  gg,  1868. 

THE  bill  in  this  case  was  filed  in  the  Circuit 
Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania,  by  the  appellant,  for 
the  recovery  of  a  certain  island  in  the  Susque- 


NOTB.— JurfocMcMon  ot  XJ.  S.  Supreme  Court  to 
declare  state  taw  void  as  in  eonlUct  with  State  Con- 
stitution—To retrise  decree*  of  State  courts  as  to  eon- 
structUm  of  state  taxes.  Power  of  State  courts  to 
construe  their  men  statutes. 

See  note  to  Jacksou  v.  I.amphlre,  S8  C  8.  (3  Pet.), 
280. 

it  is  for  State  courts  to  construe  their  own  stat- 
utes. Supreme  Court  wiU  not  review  decisions  except 
when specUMy  authorized  hystatute. 

See  note  to  Commercial  B'k  v.  Buckingrham.  4S 
U.  8.  (5  How.),  31T. 
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bannab  River,  containing  about  700  acres,  of 
wbich  be  claimed  to  he  the  equitable  owner. 

The  court  below  dismissed  the  bill,  and  the 
complainant  brought  the  case  here  on  appeal. 

A  further  statement  appears  in  the  opinion 
of  the  court. 

Mr.  Fiaher,  for  appellant: 

The  original  settlers  and  improvers  of  Big 
Island  ancf  their  legal  and  equitable  represent- 
atives, continued  in  possession  of  the  Island 
from  1740  to  1802  under  their  original  titles. 
As  to  legal  and  equitable  effect  of  such  a 
possession  on  the  title  of  plaintiff  who  claims 
as  an  assign,  see  the  following  cases:     . 

Esling  v.  WiUiamt.  10  Pa.  St.,  126;  Farr  v. 
Swann,  2  Pa.  St..  245. 

Thirty  years'  possession  is  conclusive  of  title. 

Alexander  v.  Pendleton,  8  Cranch,  462. 

Possession  is  evidence  of  title  in  fee  simple. 

Woodi  V.  Farmere,  7  Watts,  882;  WMuipn 
V.  Lee.  9  Ves..  81;  BaUroad  v.  iSrte,  27  Pa.  St.. 
880. 

In  Pennsylvania, twenty-one  years'  possession 
is  conclusive. 

StriekUr  v.  Todd,  10  Serg.  &  R.,  68. 

Limitations.  No  time  will  cover  a  fraud,  so 
long  as  it  remains  concealed ;  for  until  discovery 
the  title  to  avoid  the  transaction  does  not  prop 
erlv  arise. 

CotttrM  V.  Purehate,  Caa.  t.  Talb.,  68; 
Alden  v.  Gregory,  2  Eden,  280;  Mone  v.  Boyal 
12  Ves.,  874;  BiehneU  v.  Oough,  8  Atk..  557; 
Booth  V  Warrington,  4  Bro.  P.  C,  163:  Hoten- 
den  V.  Lord  Annedey,  2  Sch.  &  Lef.,  634; 
Boehey.O'Brim.l  Ball.  &  B..880;  Blennerhasset 
V.  Day,  2  Ball.  &  B.,  Il8;  Whatt»n  v.  Toon,  5 
Madd.,  54;  Lewin  on  Trusts,  616. 

A  tenant  is  estopped  from  denying  the  title 
of  his  landlord,  and  this  rule  applies  to  trusts, 
mortgages,  and  to  every  case  where  one  man 
obtains  possession  of  the  land  of  another  by 
recognizing  his  title. 

mUuonv.  Watkint,  8  Pet..  43. 

Time  does  not  run  in  favor  of  the  trustee  in 
possession,  whose  title  is  consistent  in  equity 
with  the  title  of  the  cestui  que  trunt. 

The  Claimant.  8  Pet.,  62;  7  Johns.  Ch.,  122. 

Setllement  Right. 

A  first  settler  holds  his  allowance  of  land, 
800  acres,  against  the  proprietaries,  the  Com- 
monwealth, and  all  subsequent  settlers  and 
warrantees. 

Gilday  v.  Wat»on,  2  Serg.  &  R.,  410. 

The  actual  settler  has  always  been  a  favorite 
with  the  courts  and  Legislature  of  Pennsyl- 
vania. 

Emery  y.  Spencer,  28  Pa.  St.,  271. 

Before  the  Revolution,  a  settler  was  entitled 
to  take  and  hold  800  acres  against  proprietaries, 
warrantees  and  other  settlers.  It  was  an  actual 
personal  resident  settlement,  with  a  manifest  in- 
tention of  making  it  a  place  of  abode,  and  the 
means  of  supportmg  a  family  and  continuing 
from  time  to  time,  unless  interrupted  by  the 
enemy. 

Bonnet  v.  Devebaugh,  3  6inn.,.184. 

The  usage  of  the  Land  Office  bound  the  pro- 
prietaries to  grant  the  land  to  actual  settlers  on 
the  usual  and  common  terms,  and  should  the 
proprietaries  refuse  to  make  the  grant,  chan- 
cer? would  enforce  it. 

Bonrt^y.  Devebaugh,  3  Binn.,  184. 
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The  consent  of  the  proprietaries,  in  whatever 
was  shown,  was  sufficient  to  vest  an  equitable 
title  in  a  settler  which  the  courts  would  protea. 

Sergeant's  Land  Law  of  Pennsylvania.  37. 

Messrs.  Reverdy  Johnaon  and  J'.  ■, 
Reed,  for  appellees: 

The  civil  law  recognized  all  rivers  as  navi- 
gable which  were  really  so.  and  this  liberal 
view  was  adopted  by  the  founder  of  Penoeyl- 
vania. 

Ganon  v.  Blater,  3  Binn.,  475:  fi$lker  t. 
Carter,  1  Wall.,  Jr..  70. 

This  policy  was  earlv  developed  in  the  in- 
stntctions  given  by  William  Peon  before  he 
left  England,  to  three  commissioners  for  the 
settling  of  the  Ck)lony,  in  which  he  said:  "Let 
no  isluids  be  disposed  of  to  anybody,  but  let 
things  remain  as  they  were  in  that  respect  till  I 
come." 

Hazard's  An.,  580. 

And  in  after  times  the  proprietaries  appropri- 
ated them  to  their  own  use  by  special  warrants. 
Thus,  from  the  first  settlement  of  the  country 
these  islands  were  withdrawn  from  appropria- 
tion. 

1  Wall.,  Jr.,  70. 

In  Carton  v.  Blazer,  2  Binn.,  477.  decided  on 
June  2,  1810,  Chiet  Juftiee  Tilghman  said: 
"But  the  common  law  principle  concerning 
rivers,  even  if  extended  to  America,  would  not 
apply  to  such  a  river  as  the  Susquehanna. 
which  is  a  mile  wide,  and  runs  severu  hundred 
miles  through  a  rich  country,  and  which  is  navi- 
gable, and  is  actually  navigated  by  laive  beats. 

But  there  is  another  objection  to  ue  ado{>- 
tion  of  this  principle.  The  common  law  gives 
to  each  proprietor  one  half  of  the  river  adjoia- 
ing  his  shore;  and  if  this  doctrine  is  applied  to 
the  Susquehanna,  every  owner  of  the  bank 
must  own  all  the  islands  nearest  to  that  bank; 
a  right  never  contended  for." 

William  Penn,  the  proprietor  and  OoTeraor 
of  Pennsylvania  in  16^,  In  speaking  of  the 
new  City  of  Philadelphia,  uses  this  empiiatk 
language: 

'^he  situation  is  a  neck  of  land,  and  UeUi 
between  two  navigable  rivers,  Delaware  and 
Schuylkill,  whereby  it  hath  two  fronts  on  lite 
water — each  a  mile — and  two  from  river  to 
river.  Delaware  is.a  glorious  river;  but  Schuyl 
kill  being  a  hundred  miles  boatable  above  the 
falls,  and  its  course  northeast*  towards  tlie 
fountain  of  Susquehannah,  that  tends  to  tiie 
heart  of  the  Province,  and  both  sides  oar 
own,  it  is  like  to  be  a  great  part  of  the  s^tle- 
ment  of  this  age." 

Lowber's  Ordinances  of  the  City  of  Pfaila 
delphia.  p.  289. 

In  Hunter  v.  Howard,  10  8.  &  R.,  245.  the 
court  say:  "Islands  in  the  ^reat  rivna  of 
Pennsylvania,  under  the  Provincial  Qovemmeol 
were  never  the  subjects  of  appropriatioa, 
either  by  office  rl^ht  or  settlement.  'The  pro- 
prietaries appropriated  them  to  their  own  ntt 
by  special  warrants.  The  State  has  pursued/ 
the  same  policy.  When  the  Land  Office  wai ' 
opened  on  April  8,  1785,  for  the  sale  of  the 
residue  of  the  waste  lands,  shortly  before  par- 
chased  from  the  natives  by  the  State,  it  is  pro- 
vided, "That  all  islands  within  IbebedoftlK 
River  Susquehannah,  and  of  the  east  and  west 
branches  thereof,  and  of  the  rivers  Ohio  and 
Alleghany  (and  Delaware),  are  excepted  and 
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reserred.  And  the  said  islands  may  be  sold  by 
special  order  of  the  President  or  Vice-President 
in  council,  concerning  each  of  them,  by  public 
sile  or  otherwise,  for  the  best  prices  that  can 
be  gotten  for  the  same  (islands),  and  all  occu- 
pancy and  every  survey,  claim,  or  pretense  for 
holding  the  same  islands  by  any  other  title, 
shall  be  utterly  void. 

See  13th  section,  Act  8th  April,  1785,  3 
Smith's  Laws  of  Pennsylvania,  p.  823. 

'  'It  has  been  modified  with  respect  to  islands ; 
but  still  the  Legislature  kept  in  view  the  sale 
of  the  islands  at  a  full  and  fair  price  by  the  Act 
March  6,  1793  (8  Smith's  Laws,  p.  93),  direc^ 
ing  the  sale  of  certain  islands  in  the  River 
Susquehanna.  Then  came  the  Act  of  Jan. 
3'',  1806  (4  Smith's  Laws  p.  200),  which  gives 
rise  to  the  present  controversy  directing  the 
sale  of  the  islands  in  the  rivers  Delaware,Ohio, 
and  Alleghany.  This  Act  gives  the  improver  the 
rightof  pre-emption  for  three  years,  and  makes 
social  provision  how  the  value  shall  be  ascer- 
tained ;  the  officers  of  the  Land  Office  shall  ap- 
(joint,  on  application  made  for  the  island. three 
disinterest^  men,  who  shall  value  the  same  on 
their  oaths,  and  shall  certify  the  value  to  the 
Secretary  of  the  Land  Office,  who  shall  there- 
upon issue  a  warrant  to  such  applicant,  &c. 
The  Act  declares  that  the  preemption  right 
shall  be  vested  in  the  actual  settler  or  improver 
for  the  term  of  three  years;  and  that  after  the 
expiration  of  that  time,  it  shall  be  lawful  for 
the  Commonwealth  to  erant  such  improved 
island  to  the  first  who  shall  apply  for  the  same 
subject  to. the  regulations  and  provi.nions  con. 
taiaed  in  the  Act." 

In  Shruakv.  8ehnylkUlN»r.  Co.,  14  S.  &  R., 
p.  71,  Chief  Justice  Tilgbman  said:  "Now. 
with  us  it  has  never  been  supposed,  from  the 
earliest  times  to  the  present  moment,  that  the 
oWoers  of  land  on  the  bauk  had  the  right  of 
property  in  the  soil  to  the  middle  of  the  river 
in  front  of  their  land;  because  if  they  had.  they 
would  have  a  right  to  the  isUnds  also,  contrary 
to  universal  opinion  and  practice.  These 
islands  have  never  been  open  to  applicants 
under  tlie  common  terms  of  office,  either  under 
the  Proprietary  or  State  Qovcrnment,  but  have 
always  been  sold  on  special  contract  and  for 
higher  prices  than  common ;  whereas  the  lands 
on  the  banks  of  rivers  have  always  been  open 
to  the  public  on  the  usual  terms  and  at  the 
usual  prices.  For  a  particular  account  of  the 
manner  in  which  islands  have  been  granted,  I 
refer  to  the  case  of  Hunter  v.  Howard,  10  Serg. 
&  a,  243. 

As  for  the  soil  over  which  our  great  rivers 
flow,  it  has  never  been  granted  to  anyone, 
either  by  William  Penn  or  his  successors,  or 
the  State  Government. " 

In  this  very  case  on  the  common  law  side  of 
the  Circuit  Court,  reported  in  1  Wall.,  Jr.,  60, 
under  the  name  of  Fisher  t.  Carter,  the  late 
Judge  Baldwin,  one  of  the  very  ablest  Land 
lawyers  in  the  State,  held  on  Nov.  8.  lB43,that 
at  no  time  in  the  history  of  Pennsylvania, 
neither  before  Oct.  i8,  1760,  nor  since,  have 
islands  in  her  great  rivers  been  open  to  settle- 
ment on  the  same  terms  with  fast  land  generally. 
They  could  be  settled  only  on  agreed  terms. 

The  case  is  worthy  of  attentive  perusal,  as 
all  the  evidence  contained  in  the  present  record, 
with  the  exception  of  some  immaterial  matter, 
Bee  20  Uow,  U.  S.,  Book  15. 


was  before  the  court,  passed  upon  by  them,  and 
would  have  been  settled  by  the  jury  definitive- 
ly, except  that  the  plaintiff  suffered  a  nonsuit. 
Judge  Baldwin's  tribute  to  Chief  JuaUce  Tilgh- 
man.  is  peculiarly  just  and  appropriate,  (p.  88). 

"Under  the  Provincial  Government  of  Penu- 
sylvauia,  the  islands  in  the  great  rivers  of  the 
State  never  were  the  subjects  of  appropriation." 

Johns  V.  Davidson,  16  Pa.  St.,  612. 

"Islands  and  proprietary  reservations,  &c., 
were  never  within  the  general  jurisdiction  of 
the  Land  Office." 

Jones y.  Ta$ham,  20  Pa.' St.,  898;  see,  also,  1 
Smith's  Laws,  479;  4  Smith's  Laws.  268;  Hun- 
ter V.  Howard,  10  Serg.  &  R.,  246;  Rundie  v. 
Canal  Co.,  1  Wall..  Jr.,  274;  Rundie  v.  Canal 
Co.,  14  How.,  80. 

In  the  verdict  and  final  judgment  presented 
by  the  appellant  in  bis  bill,  he  shows  that  all 
the  merits  were  tried  in  that  case,  and  that  the 
decision  embraced  all  the  equity  as  well  as  the 
law  of  the  case ;  and  when  such  is  the  case  in 
Pennsylvania,  the  ejectment  becomes  a  bill  in 
equity,  and  one  verdict  and  judgment  is  final. 

PhOadelphin  v.  VnvU,  1  Whart.,  490;  SeU- 
zitwer  v.  Ridgway,  9  Walts.,  496;  Amiek  v. 
Oyhr.  35  Pa.  St.,  5«)6;  lyyneh  v.  Cox,  28  Pa. 
St .  205;  Lykens  v.  Towr,  27  Pa.  St.,  462. 

Mr.  Justice  Ori«r  delivered  the  opinion  of 
the  court: 

The  appellant  filed  his  bill  in  the  Circuit 
Court  of  the  United  States  for  the  Eastern  Dis- 
I  trict  of  Pennsylvania,  claiming  to  be  the  equi- 
I  table  owner  of  an  island  in  the  Susquehanna 
River,  containing  about  700  acres,  and  praying 
that  the  respondents  may  be  decreed  to  surren- 
der to  him  the  posaoHsiou  of  the  same,  to  deliver 
up  their  deeds  siid  muniments  of  title,  and  ac- 
count for  the  rents,  issues,  and  profits. 

In  order  to  ascertaiu  the  questions  involved 
in  the  case,  it  will  not  be  necessary  to  ^ve  an 
abstract  of  the  bill  or  specify  the  allegations  of 
the  answer.  A  brief  statement  of  some  of  the 
admitted  facts  and  charges  of  the  bill  will  suf- 
fice. 

It  commences  the  history  of  the  case  with 
the  first  charter  to  and  immigration  of  William 
Penn,  the  proprietor  of  Pennsylvania.  Butw 
do  not  think  it  necessary  to  go  farther  back 
than  the  vear  1760.  In  that  vear,  the  pro- 
prietors, cWming  that  the  islands  in  the  Sus- 
quehanna and  other  navigable  streams  were 
their  private  proverty,  had  them  surveyed  and 
returned  as  such. 

About  the  year  1798,  the  persons  under 
whom  compliunant  claims  were  found  by  the 
agent  of  the  proprietors  in  possession  of  the 
island,  and  claiming  a  ri^ht,  from  their  long 
occupancy,  to  a  pre-emption  right  as  settlers. 
'They  had  occupied  parts  of  the  island  as  far 
back  as  1749  or  1750,  some  ten  years  before 
the  proprietors  had  surveyed  it ;  and  though  not 
in  possession  at  thaX  time,  had  afterwards  re- 
turned. "They  were  told  by  the  agent  for  the 
Penns,  that  they  had  no  title,  and  If  they 
wanted  a  legal  title  they  must  purchase  from 
the  Penns,  and  that  islands  never  had  been 
subject  to  be  taken  up  by  settlement  as  the 
other  proprietary  lands.  'These  occupants  re- 
fused or  neglected,  or  were  unable  to  purchase; 
and  about  the  year  1800,  Thomas  Duncan  pur- 
chaxed  from  the  agents  of  the  Penns.    Finaing 
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these  occupants  on  the  land,  he  told  them  they 
had  no  title;  that  islands  bad  never  been  open 
to  preemption  by  scltlpment,  and  that  he  was 
the  purchaser  from  the  Pcdds,  of  the  legal  title. 
He  demanded  the  po»se8><ion  of  them,  offering 
to  pay  them  the  vahic  of  their  improvcmenls, 
and  for  a  release  of  their  claim.  They  accord- 
ingly released  their  claim,  gave  up  their  pos- 
session, and  received  a  consideration  in  money 
from  Mr.  Duncan,  of  about  twenty  shillings  an 
acre.  Mr.  Duncan  then  took  possession,  and  he 
and  those  claiming  under  him  have  bad  posses- 
sion from  that  day  to  this,  ov.r  fifty  years. 

In  Pennsylvania,  occupants  or  settlers  on 
land  are  never  considered  as  holding  adversely 
to  the  proprietors,  or  to  the  ytate.  their  suc- 
cessor. Where  the  land  wa.s  subject  to  pre- 
emption in  favor  of  wlllers,  tho-<e  who  had  ob- 
tained an  equity  by  virtue  of  such  a  settlement 
or  improvement,  had  a.  goo<i  litle  as  against 
subsequent  purcha^-em.  But  until  they  paid 
the  purchase  money,  and  obtained  their  patent 
or  deed  from  the  proprietor,  no  length  of  pos- 
session authorized  a  presumption  of  the  pay- 
ment thereof,  or  of  a  ^rant  as  aj^ainst  the  pro- 
prietors or  State. 

In  order,  therefore,  to  evade  I  lie  effect  of  the 
release  by  the  occupants,  and  the  surrender  of 
their  possession  to  Mr.  Duncan,  who  held  the 
admitted  U'ltaX  bill,  th«  bill  cbarues: 

1.  That  Edmund  Physic  and  .fohn  R.  CoaU, 
the  acents  of  the  Penns,  comiiined  and  con 
spired  whh  Thomas  Duncan  fodc-fraud  the  set 
tiers  of  their  title  to  iliis  island. 

2.  That  this  fraud  consisted  in  the  assertion 
that  "  islands  ha<l  never  been  subject  to  be  ap- 
propriated as  other  proprietary  lands,  by  set- 
tlement or  location,  but  were  treated  as  the 
private  properly  of  the  PennR,  and,  as  such, 
sold  by  special  contract  only." 

3.  Thai  the  persom  in  po<«e89ion.  believing 
such  to  be  the  law,  surrendered  their  poosession 
and  released  their  claim,  whatever  it  might  Ihj. 
to  Thomas  Duncan,  for  the  consideration  of 
twenty  shillings  an  acre,  wliicli  was  much  less 
than  the  full  value  of  the  land. 

4.  That  this  reprcscntatiim,  with  regard  to 
the  custom  of  traditionary  law  of  the  Province 
of  Pennsylvania,  wits  not  true,  and  that  Mr. 
Duncan  must  have  known  it  to  be  so,  and 
therefore  made  a  false  representation  of  the 
law  to  the  settlers. 

5.  That  the  falsehood  of  this  representation 
was  not  discovered  till  1832. 

6.  That  suits  were  th-n  instituted,  in  which 
the  judgments  were  against  the  title  of  plaint- 
iff, tn  consequence  of  erroneous  or  unjust  de- 
cisions of  the  courts. 

Without  noticing  the  objections  to  this  bill 
on  account  of  stalenei-s,  and  the  defense  that 
Haldeman  is  a  purchaser  for  valuable  consid- 
eration without  notice,  it  is  plain  that  the 
whole  foundation  and  superstructure  of  the 
case  rests  on  this  aj-sumption,  to  wit:  "That 
in  1749,  by  the  law  of  the  land,  a  preemption 
right  to  islands  in  the  Susquehanna  River  could 
be  obtained  by  settlement."  If  this  be  not  so, 
the  plaintiff's  case  falls  to  the  ground,  and 
the  numerous  other  objections  to  this  bill  need 
not  be  noticed. 

Now,  this  is  a  question  of  fact  depending  on 
the  history  and  traditions  of  the  Province  of 
Pennsylvania,  of  which  the  decisions  of  her 
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own  courts  are  the  best  evidence,  and  coo- 
clusive  on  this  court.  The  order  of  survey  of 
1760,  by  which  the  island^  of  the  Susquehanna, 
and  this  among  others,  were  appropriated  to 
the  private  use  of  the  proprietors,  tt^etbe- 
with  the  manors  reserved,  is  itself  prima  fadt 
evidence  that  the  proprietors  never  conaider^ 
these  islands  as  open  to  settlement  as  othor 
lands.  And  this  inference  is  fully  confinned 
by  the  instructions  given  by  William  Penn,  be- 
fore he  left  li^nglBnu.  to  the  three  commissjon- 
ers  for  the  settling  of  the  Colony,  in  which  he 
said:  "Let  no  islands  be  disposed  of  to  any-  • 
body,  but  let  things  remain  as  they  were,  m 
that  respect,  till  I  come."  Hazard's  An.,  5!S>. 
TheStateofPennsylvania.  by  what  was  called 
the  "  Devesting  Act,"  as.sumea,  for  s  certain 
consideration,  all  the  proprietary  rights  of  the 
Penns  over  the  Colbny,  as  distinguished  from 
their  private  righta  of  property,  and  pursued 
the  same  policy  which  had  been  adopted  by 
them  as  to  islands  in  navigable  rivers.  The  Act 
of  18lh  April,  1786,  orders  islands  in  the  new 
purchase  to  be  sold  for  the  best  pricts  that  can 
be  gotten  for  the  same,  and  declares.  "  all  oc- 
cupancy and  every  survey,  claim,  or  pretci^e 
for  holding  the  same  islands  by  any  other  tiik, 
shall  he  uttcrlj'  void." 

The  Statute  thus  recognized  and  coDtinued 
the  rule  as  it  was  found  to  have  existed  under 
the  Proprietary  Government. 

By  the  common  law,  fresh- water  rirers  do 
not  bome  within  the  category  of  navigable  riv- 
ers, and  the  riparian  owners  bad  a  right  to  all 
the  islands  in  the  river,  "  ad  meaiutn  JUum 
aqvm."  But  such  has  never  been  the  law  in 
Pennsylvania.  In  the  case  of  Carton  v.  Slaar. 
2  Binney,  475.  this  peculiarity  of  the  tradi- 
tionary law  of  Pennsylvania,  differing  from 
the  common  law  of  England,  was  fir.st'  rpcr-s- 
nized  by  judicial  authority.  The  late  Chit^ 
J%utiee  'rilghman.  speaking  of  the  proprietary, 
says:  "  No  doubt  he  retamed  the  entire  right 
to  the  river,  and  of  everything  in  the  river,  in 
order  that  he  might  make  such  use  of  it  a? 
would  he  most  conducive  to  the  public  beDefil." 
And  again,  in  Shrunk  v.  77k  SchutflkiU  Sat. 
Co.,  14Serg.  &R.,  79,  he  remarks:  ■•  These fc^ 
ands  have  never  been  open  to  applicants  un- 
der the  common  terms  of  office,  either  aoder 
the  proprietary  or  State  Oovernment."  abd  re 
fers  with  approbation  to  the  case  of  Banter  t. 
Howard.  10  Serg.  &  R.,  243.  which  decides  thai 
"from  the  first  settlement  of  the  country,  ialawk 
in  the  gr«at  rivers  of  Pennsylvania,  iloderthie 
Provisional  tJovernuient,  were  never  subject* 
of  appropriation,  either  by  office  right  or  seu^ 
ment."  This  doctrine  has  continued  to  br 
recognized  as  settled  law  in  Pennsylvania  fnr 
half  a  century.  See  Fisher  v.  Carter,  1  Wall.. 
■Jr.,  69;  Jo7im  v.  DdDidton,  4  Harris,  51 B.  It  u 
treated  as  such  in  the  learned  work  of  Jvudi^ 
Sergeant  on  the  Lahtl  Laws  of  Pennsylvania,  p. 
198.  Nor  can  any  case  be  found  in  the  repuns 
or  traditions  of  the  bar,  which  varies  or  con 
tradicts  this  unifotin  ccftiree  of  decision.  It  b 
through  these  sources  alone  that  this  conn 
must  seek  for  a  solution  of  the  question ;  and 
finding  the  law  so  established  by  the  tribuaab 
of  the  State,  we  are  bound  to  acquiesce  in  ami 
follow  their  decisions. 

Tlia  decree  of  ttu  CireuU  Court  it,  thereon, 
affirmed,  with  coste. 
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HORACE   H.  DAY,  Appellant, 

V. 

THE  UNION  INDIA  RUBBER  COMPANY. 

(See  8.  C  20  How..  216-218.) 

HartshorD  o.  Day,  ante,  affirmed — licente  to  use 
patent — le/ien  defense  of  fraud  too  tote. 

Tbo  doolsion  in  Hartshorn  v.  Day  afBrmed. 

Defendant's  license  stands  upon  two  erounds : 
authority  from  Goodyear,  the  owner,  and  express 
reco)(nitlon  of  Cballee,  the  patentee. 

It  18  too  late  to  set  up  the  defense  that  agree- 
ment was  procured  by  fraud,  after  the  party  has 
carried  the  agrreement  into  execution. 

Argued  Feb.  8,  1858.        Decided  Feb.  Si,  1858. 

TUB  bill  in  this  case  was  filed  in  tbe  Circuit 
Court  of  the  United  States  for  the  Southern 
District  of  New  York,  by  the  appellant,  as  the 
af.sigDee  of  Edwin  M.  Chaffee,  against  the  de- 
fen(htut,  for  the  alleged  infringement  of  a  cer- 
tain patent. 

The  court  below  dismissed  the  bill,  and  the 
complainant  took  an  appeal  to  this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

See,  also,  Harts/un-n  v.  Day,  60  U.  S.  (19 
How.).  211. 

Jft?««r«.' Thomas  Jenekes  and  Clarenee 
A.  Sevrard  for  the  appellants. 

Mfiutm.  William  Cnrtis  Noyes,  Cteorge 
A.  Goddard  and  Seth  C.  Staples,  tor 
the  appellees. 

.Vr.  JtiMiee  Nelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Cir- 
cuit Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

The  bill  was  filed  in  the  court  below  by 
Day,  as  assignee  of  the  patent  of  Edwin  31. 
Chaffee,  for  a  new  improvement  in  preparing 
and  applying  India  rubber  to  cloth,  &c.,  dated 
the  3l8t  August,  1836,  and  renewed  for  seven 
years  from  tbe  81st  August,  IHfiO,  against  the 
ilefcndants,  for  an  alle^d  infringement  during 
the  running  of  the  renewed  term. 

The  questions  involved  in  the  case  are  sub- 
stautiully  the  same  as  those  presented  and  de- 
cided in  the  case  of  Ilarts/wm  et  al.  v.  Day,  at 
the  last  term,  and  reported  in  10  How.,  p.  211. 
That  was  an  action  at  law,  brought  by  the  same 
plaintiff,  upon  this  patent,  against  the  defend- 
ants, who  were  licensees  under  Charles  Good- 
year, for  the  manufacture  of  India  rubber 
boots  and  shoes.  The  defendants  in  the  pres- 
ent case  are  licensees  under  Goodyear,  for  the 
manufacture  of  Inilia  rubber  cloth  for  various 
purposes.  In  both  cases,  the  right  to  manu 
facture  the  article  rested  upon  the  authority  of 
Goodyear  to  grant  the  license,  as  derived  from 
ChaSec,  tbe  patentee. 

The  court  held,  in  the  case  of  Bartthorn  et 
al.  T.  Day,  that  under  the  agreement  of  the  5tb 
September,  1860,  between  Chaffee,  the  pat- 
entee, and  William  Judson,  the  entire  owner- 
ship in  the  patent,  legal  and  equitable,  passed 
to  Judson,  for  the  benefit  of  Goodyear  and 
those  holding  rights  under  him,  and  on  that 
ground  decided  in  favor  of  the  licensees. 

Now,  in  this  case  the  licenses  under  Good- 
year to  manufacture  cloth  of  the  description 
claimed  are  as  broad  and  ample  as  were  those 
See  20  How. 


to  tbe  defendants  in  the  case  Just  mentioned. 
Goodyear  became  the  sole  owner  of  the  patent 
of  Chaffee  as  early  as  28th  June,  1844,  and  on 
the  18tb  July  following  gave  a  license  to  the 
Naugatuck  India  Rubber  Company,  to  manu- 
facture cloths,  with  certain  exceptions,  under 
all  his  patents — those  in  which  he  was  then 
interested  or  in  which  he  might  thereafter  be 
interested,  issued  or  to  be  issued — and  also,  in 
all  renewals  of  patents.  He  also  gave  a  like 
extensive  license,  on  the  28ib  of  March,  1847, 
to  W.  E.  &  John  Rider,  for  manufaciuring  of 
ships'  letter  and  mail  bags;  and  in  February  of 
the  same  year,  a  similar  license  to  manufacture 
wexriug  apparel,  <&c.,  to  Jonathan  Troiter; 
and  on  the  1st  .luly,  1848,  one  to  Trotter  and 
W.  Rider  &  Brother,  for  the  manufacture  of 
army  and  navy  equipments,  sheet  rub'jcr,  &f. 
All  these  various  licenses  afterwards  became 
consolidated  in  the  Union  India  Rubber  Com- 
pany, tbe  defendants  in  this  suit,  and  present, 
therefore,  a  complete  defense  lo  the  suit,  if 
Goodyear  was  the  true  owner  of  the  Chaffee 
renewed  patent.  And  this,  as  we  have  seen, 
has  already  been  held  in  the  case  of  llartthorn 
V.  Day,  19  IIow.,  211. 

Besides,  in  the  agreement  of  the  5lh  Septem- 
ber, 1850,  between"  Chaffee  and  Judson,  it  is 
expressly  slated  that  the  patent  was  conveyed 
to  the  latter,  to  secure  it  for  the  benefit  of 
Gooayear  and  those  holding  rights  to  use  it  un- 
der and  in  connection  with  his  licenses;  and 
Judson  was  also  directed  to  hold  it  for  their 
benefit. 

The  license  of  the  defendants,  therefore,  in 
this  case,  stands  upon  two  grounds,  either  of 
which  would  seem  to  constitute  a  sullicient 
defense  lo  the  suit  for  infringement:  First, 
authority  from  Goodyear,  the  owner  of  the  re- 
newed term  of  the  patent:  and  second,  the  ex- 
press recognition  of  Chaffee,  the  patentee,  of 
the  right  of  these  parties  as  licensees  of  Good- 
year to  use  the  improvement.  And  we  may 
add  to  these  grounds  of  defense,  that  upon  the 
interpretation  of  the  court  in  the  case  of  Harts- 
horn V.  Day,  of  the  several  agreements  r<;lating 
to  this  patent,  and  especially  that  of  5lh  Sep- 
tember, 1850,  Day  took  no  interest  in  it  under 
the  assignment  of  Chaffee  of  1st  July,  18.18,  he 
having  previous  to  that  time  parted  with  all  his 
interest  for  the  benefit  of  Goodyear  and  his 
licensees. 

Some  evidence  has  been  given  in  the  case  for 
the  purpose  of  showing  that  tlio  agreement  of 
5th  September  was  not  sealed  at  the  time  of  its 
execution,  and  that  the  seal  must  have  been 
anne.xfd  afterwanls  without  any  aulhority. 
But  it  is  too  slight  and  uncertain  to  be  entitled 
to  any  weight. 

It  has  also  been  insisted  tha!  this  instrument 
was  piocured  by  fraud  from  Chaffee,  through 
the  contrivance  of  Judson.  But  (he  evidence 
relied  on  is  very  general  and  unsatisfactorjr; 
and  besides,  it  is  too  late  to  set  up  any  such 
ground  of  defense  after  Chaffee  himself  has 
carried  the  agreement  into  execution,  and  acted 
under  it,  receiving  its  benefits  for  some  three 
years.  And  what  is  rcmaikable  on  this  point, 
he  is  the  chief  witness  to  make  out  the  alleged 
fraud. 

It  has  also  been  urged  that  the  licensees  have 
not  contributed  to  the  fund  for  paying  the  ex- 
penses of  the  renewal  of  tbe  patent.    But  this 
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is  a  matter  in  wliich  Chaffee  had  no  interest. 
He  has  taken  the  indemnity  of  Judson  against 
these  expenses.  The  licensees  were  never  lia- 
ble to  him  for  them. 

Witlufut  pursuiug  Ou  examination  further, 
we  are  entirely  mtiified,  for  the  reason*  above 
Dtated,  that  ilie  decree  below  it  right,  and  ihould 
be  affirmed. 

Atfg-8  Blatobf ..  488. 


JOHN  McGAVOCK,  Plff.  in  Er., 

e. 

PETER  W.  WOODLIEP. 

(See  S.  C,  £0  Honr.,  221-237.) 

On  writ  of  error,  statement  of  faet»  may  be 
drawn  and  JiUd  nunc  pro  tunc — broker  mutt 
eomplele  tale  btfore  entiUed  to  eommissiont. 

On  a  writ  of  error  to  this  court  a  statement  of 
facts  by  the  judgre  may  be  drawn  upand  ordered  to 
be  filed  nunc  pro  tune. 

Broker  must  complete  the  sale  :  that  Is,  he  must 
find  a  purchaser  In  a  situation  and  ready  and  will- 
ing' to  complete  the  purchase  on  the  terms  aineed 
on,  before  he  is  entitled  to  his  commissions. 

Argued  Feb.  4, 1858.        Decided  Feb.  SS,  1868. 

IN  ERROR  to  Oie  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 

The  petition  in  this  cause  was  flied  in  the 
Circuit  Court  of  the  United  States  for  the  East- 
ern District  of  Louisiana,  by  the  defendant  in 
error,  to  recover  $2,600  alleged  to  be  due  him 
as  commissions  as  a  broker. 

A  jury  being  waived,  the  court  found  for 
the  plaintiff  and  rendered  judgment  against 
the  defendant  for  the  amount  claimed,  with  in- 
terest and  costs.  From  this  decision  the  de- 
fendant prosecutes  this  writ  of  error. 

A  further  statement  appears  in  the  opinion 
of  the  court. 

Mr.  9.  P.  Benjamin,  for  plaintiff  in  error: 

It  is  admitted  that  no  sale  was  actually  made, 
and  no  biokerage  due  therefor,  for  actually 
effecting  a  sale. 

If  it  were  admitted  that  brokerage  could 
ever  be  recovered  without  an  actual  sale  effected 
(a  point  which  it  is  unnecessary  to  discuss  un- 


der the  state  of  facts  existing  in  this  case),  it  ii 
perfectly  clear  that  the  recovery  could  only  be 
had  in  a  case  where  the  party  employing  Um 
broker  had,  through  his  own  fault  and  caprice, 
prevented  the  accomplishment  of  the  conditioD 
on  which  the  broker  s  right  to  commission  de- 
pends, to  wit:  the  effecting  of  a  sale.  As  noth- 
ing of  this  kind  appear  in  this  case,  it  is  our 
confident  conclusion  that  the  plaintiff  in  oror 
has  been  erroneously  condemned  in  the  lower 
court. 

Mr.  Miles  Taylor,  for  the  defendant  in 
error: 

1.  There  is  nothing  in  the  record  which  csa 
enable  the  court  to  reverse  the  judgment  of  the 
court  below. 

Lathrop  V.  Jvdson,  19  How.,  69. 

2.  The  plaintiff  in  error  employed  the  de- 
fendant in  error,  in  his  capacity  of  broker,  to 
find  a  purchaser  and  to  negotiate  a  sale  of  bis 
(the  plaintiff  in  error's)  pbntation,  etc.,  for 
him.  The  defendant  in  error  found  a  pur- 
chaser, brought  the  parties  together,  end  the}' 
came  to  a  mstinct  understanding  and  agre^ 
ment  to  make  and  complete  a  sale  of  the  prop- 
erty, and  the  sale  was  not  completed  only 
throueh  the  fault  of  the  plaintiff  in  error. 

8.  The  right  of  the  defendant  in  error  to  the 
usual  commission  of  brokers  in  such  cases,  be- 
came perfect  when  the  minds  of  the  parties  to 
the  negotiation  were  brought  to  a  concurrence, 
and  thus  the  consideration  and  terois  of  the 
contract  of  sale,  with  respect  to  the  property 
to  be  sold,  were  agreed  upon. 

C.  C.  of  La.,  art.  1797,  1765;  8t«y  on 
Agency,  sec.  829;  Hamond  v.  IMidajf,  1  Car. 
&  P.,  m. 

Mr.  JutUee  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court  of 
the  United  States,  held  by  the  District  Judge 
for  the  Eastern  District  of  Louisiana. 

The  suit  was  brought  by  Woodlief,  a  broker 
in  the  City  of  New  Orleans,  against  the  de 
fcndant,  to  recover  the  sum  of  $3,600,  as  * 
commission  for  negotiating  the  sale  of  a  plaals- 
tion  and  slaves. 

The  petition  seta  out  that  on  the  16  Noveffl- 
her,  18M,  the  defendant  employed  the  plaint 


Note.— TF/i«n  a  broker,  to  tell  real  e$(ate,i»  entitled 
to  commingions. 

One  who  has  employed  a  broker  to  sell  his  real 
estate  can  himself  Boll;  and  If  he  does  so  to  a  pur- 
chaser procured  without  the  aid  of  the  broker,  the 
latter  Is  not  entitled  to  his  commission.  In  order 
to  earn  his  commissions  the  broker  must  be  the  pro- 
curing: cause  of  the  sale.  Through  bis  asenoy  a 
customer  must  oe  procured  ready  and  wlTUng  to 
enter  into  a  contract  upon  the  employer's  terms. 
Tombs  V.  Alexander,  101  Mass.,  2S5;  Loyd  v.  Mat- 
thews, 61 N.  Y.,  12S;  Hungerford  v.  Hicks,  39  Conn., 
aw ;  Journeay  v.  Tallman,  40  N.  Y.  Supr.  (8  J.  &  8.), 
434. 

When  the  broker  opens  negotlatioQs  but  failing 
to  bring  the  customer  to  the  terms  spedfled,  aban- 
dons them,  and  the  employer  subsequently  sells  to 
the  same  person,  at  the  price  fixed,  he  is  not  liable 
to  the  broker  for  his  commissions.  Wylie  v.  Mar. 
Nat.  Bk,61  N.  y.,415;  Chandlery.  Sutton,  6  Daly, 
112;  Bennett  v.  Kidder,  ■'S  Daly  612;  Dennis  v.  Char- 
lick,  6  Hun,  21;  SchwarUse  v.  Yearly,  81  Md.,270; 
Vrceland  v.  Vetterlelo,  33  N.  J.  law,  a4T;  Xiane  v. 
Albright,  49  Ind.,  2T5. 

Where  a  person  observed  In  passing  ahouse  that 
the  leasehold  of  same  was  for  sale,  called  at  plalnt- 
lif's  and  got  a  card  to  view  the  premises  with 
terms  of  sale,  saw  them  but  concluded  the  price 
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was  too  high,  and  had  no  further  commnnlcatiao 
with  plaintiir,  but  subsequently  renewed  negotls- 
tlon  with  a  friend  of  owner  and  purcbaaed  at  aim 
price.  Held,  that  there  was  evidence  for  a  Jutj 
that  the  purchase  was  made  "through  the  plalnt- 
ill'B  intervention,"  and  consequently  that jplalDtlSl 
were  entitled  to  commissions.  Mansell  v.  Clemeots, 
L.  R..  9 ;  C.  P.,  188 ;  8  Moaks,  Bog.,  448. 

Where  two  brokers  are  employed  to  aell  or  ei- 
change  property,  that  one  is  entitled  to  commi*- 
slons  who  brings  the  minds  of  the  parties  togettaer 
In  effecting  an  exchange,  although  the  other  may 
have  assisted  In  bringing  it  about.  Smith  v.  Hc- 
Govem,  86  N.  Y.,  574. 

A  broker  procuring  a  party  willing  to  puichaw 
on  the  owner's  terms  and  noufylng  the  seller  tber*- 
of.  and  of  the  time  and  place  for  the  oompletltia  o( 
the  trade,ls  entitled  to  recover  his  brokerage,  erra 
though  the  seller  t-efu^es  to  perform  the  oootnct 
he  offered  to  make.  Hart  v.  Hoffman,  44  Hot. 
Pr.,  168;  Hague  v.  O'Connor,  41  How.  Pr.,  281,  1 
Sweeny,  4T2.  See  Olcntworth  v.  Luthen,  21  Barti. 
146. 

A  real  estate  broker,  who  has  procured  a  poi^ 
chaser  on  the  vendor's  ti<rms,  to  entitled  to  tb« 
agreed  commissions,  notwithstanding  the  failaic 
of  the  purchaser  to  perform  or  the  vendor's  f»ilui» 
to  fully  understand  the  ooutraot.  If  not  caused  by 
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iff  to  procure  a  purchaser  for  liU  sugar  plan- 
tation, situate  on  the  Bayou  La  Fourcbe,  in 
the  State  of  Louisiana,  ana  seventy  slaves,  for 
the  price  of  $180,000.  of  which  |20,000  was  to 
bo  paid  in  cash,  and  the  remainder  in  five  equal 
annual  installments,  with  interest.  That  the 
plaintiff  soon  thereafter  found  a  purchaser, 
namelv:  George  M.  Long,  of  the  Parish  of 
Carrofl,  State  of  Louisiana;  and  on  the  20th 
November,  said  Lon)7,  with  the  plaintiff,  went 
to  the  residence  of  the  defendant,  examined 
the  property,  and  concluded  an  agreement  of 
purchase  according  to  the  terms  stated. 

The  facts  set  forth  in  the  petition  were  de- 
nied by  the  defendant,  and  the  cause  wen( 
down  for  trial  before  the  court,  a  jury  having 
been  waived,  when  a  judgment  was  rendered 
for  the  plaintiff,  for  the  amount  claimed. 

The  case  comes  up  on  a  writ  of  error 
to  this  court,  upon  a  statement  of  facts,  by 
the  judge.  The  issue  was  tried  in  the 
court  below,  and  the  judgment  rendered 
on  the  24th  June,  1866.  A  motion  for  a  new 
trial  was  heard,  and  denied  on  the  9th  of  Octo- 
ber following.  The  writ  of  error  was  then 
prayed  for  and  allowed,  and  the  statement  of 
facts  drawn  up  and  ordered  to  be  filed,  nunc 
pro  tune,  as  of  the  24th  June,  1856,  the  day  the 
cause  was  first  tried  before  the  court. 

An  objection  was  made  on  the  argument, 
that  this  statement  of  facts  could  not  be  noticed, 
it  having  been  made  up  after  the  term  in  which 
the  cause  was  tried,  and  as  it  did  not  appear 
that  the  court  was  requested  to  draw  it  up  at 
the  time  of  the  trial.  We  are  of  opinion, 
that  as  the  judge  has  drawn  up  and  filed 
the  statement  as  of  the  day  of  the  trial,  it  is  but 
reasonable  to  presume  that  he  had  been 
80  requested  at  the  trial  by  the  coun- 
sel for  the  defendant.  We  agree  that  the 
request  must  be  made  at  this  time,  in  order  to 
enable  the  court  to  notice  it  in  error;  but  the 
statement  may  be  drawn  up  afterwards,  as 
shall  be  convenient  for  the  judge.  This  is  the 
settled  practice  in  courts  where  the  proceedings 
are  according  to  the  common  law.  The  bill  of 
exceptions  may  be  settled  after,  though  the  ex- 
ceptions must  be  taken  at  the  trial. 

'As  to  the  merits,  we  are  of  opinion  that 
there  was  error  in  the  decidon  of  the  court  be- 
low. 


The  terms  of  the  sale,  as  given  by  the  vendor 
to  the  plaintiff,  the  broker,  were  simple  and 
specific— the  price  flSO.OOO,  $20,000  in  cash, 
and  the  remamder  in  five  equal  annual  pay- 
ments. Long,  the  purchaser,  agreed  to  these 
terms,  as  averred  in  the  petition,  and  not  ques- 
tioned in  the  case;  and  if  he  had  offered  and 
was  in  a  condition  to  consummate  the  agreement 
according  to  its  terms,  no  doubt  the  commission 
would  have  been  earned  and  the  recovery  be- 
low, right.  But  when  the  parties  proceeded  to 
the  execution  of  the  contract  of  sale,  a  change 
was  proposed  by  Long,  the  vendee,  which,  for 
aught  appears  upon  the  facts  or  in  the  finding 
of  the  judge,  was  never  assented  to  by  the  de- 
fendant. The  change  was  substantial,  and 
called  for  a  new  and  distinct  agceement  before 
the  vendor  could  be  boimd.  The  wife  of  Long 
was  interposed  as  Ibe  purchaser,  the  husband 
being  a  person  of  no  means  or  credit.  Her 
means,  it  appears,consisted  of  notes  given  to  her 
by  Dr.  Bard,  for  a  plantation  which  she  bad 
sold  to  him ;  aad  the  greater  part  of  the  state- 
ment of  facts  is  made  up  of  various  negotiations 
with  third  parties,  by  the  plaintiff  and  Long, 
with  a  view  to  turn  these  notes  for  the  benefit  • 
of  the  defendant,  so  as  to  apply  them  towards 
niymentof  the  $130,000,  the  purchase  money. 
This  was  to  be  brought  about  by  substituting 
them  in  the  place  of  notes  which  the  defendant 
had  given  to  one  Tbibodaux,  from  whom  he 
had  purchased  bis  plantation.  Tbibodaux  was 
willing  to  receive  the  notes  of  Dr.  Bard,  in 
lieu  of  the  defendant's,  if  the  substitution  could 
be  legally  made,  and  he  could  retain  a  first 
mortgage  on  the  plantation  and  slaves  as  a  se- 
curity. Whether  this  security  could  be  given, 
or  was  agreed  to  be  given,  nowhere  appears. 
$20,000  of  these  notes  of  the  defendant  were, 
in  some  way,  under  the  control  of  a  commercial 
firm,  who  were  indorsers  upon  them.  A  difB- 
culty  existed  in  making  a  substitution  for  these. 
No  satisfactory  arrangement  was  made  in  re 
spcct  to  them,  and  none  at  all  as  concerned  the 
sum  of  $20,000,  which  was  to  be  paid  to  the 
defendant  in  cash. 

The  evidence  in  the  case,  therefore,  neither 
shows  that  the  defendant  agreed  to  this  change 
of  the  conditions  of  sale,  nor,  if  he  had,  that 
they  could  or  would  have  been  carried  into 
effect  by  the  third  persons  concerned,  nor  any 


tbe  fraud  or  deception  of  the  broker.  Bach  v. 
Bmericb,  aS  N.  T.  Siipr.  (3  J.  &  8p.),  ftiS ;  or  where 
the  purchaser  refuses  to  tign  tbe  contract  of  pur- 
chase because  of  owner's  insertion,acalnst  broker's 
objection  of  tbe  usual  forfeiture  clause.    Beetle  v. 


Hanger,  35  N.  T.  Supr  (8  J.  A  8p.),  4S2. 

Where  two  brokers  are  separately  employed  to 
sell  same  property,  and  each  of  them  has  called  at- 
tention of  same  purchaser  thereto,  the  one  who 
afterwards  succeeds  In  effecting  a  sale  Is  entitled 
to  commissions  to  tbe  exclusion  of  the  other.  Har- 
acella  v.  Odell,  8  Daly,  128;  Dreyer  v.  Hauch,  42 
How.  Pr.,  22 : 8  Daly.  43t;  10  Abb.  N.  8.,  843. 

In  an  action  by  real  estate  broker  for  compensa- 
tion for  his  services,  evidence  of  defects  in  tbe 
title  is  Irrelevant  and  inadmissible.  Allen  v. 
James,  T  Daly,  IB.  He  Is  entitled  to  his  commissions 
thoufrh  the  purchaser  is  relieved  from  bis  purchase 
by  tbe  court  on  account  of  a  defect  of  title.  Smith 
V.  Mooney,  14  Week,  Dig-.,  287. 

He  is  entitled  to  bis  commissions  if  he  Is  the  pro- 
curing cause  of  tbe  sale,  by  brtnirinx  tbe  parties 
together,  though  be  does  not  in  fact  neg-otiate  it, 
and  la  not  present  at  the  sale.  Arnold  v.  Wood,  13 
Week,  Dlir..  802. 

Wbere  a  broker  procures  an  oifer  to  be  made  end 
advises  atrainst  it,  and  sulisequently  his  employer 
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netrotlates  a  sale  at  an  advanced  price  to  same  per- 
son, broker  it  not  entitled  to  bis  commissions  upou 
the  sale.    White  v.  TwitubinKS,  2«  Hun,  608. 

A  real  estate  broker,  aollnK  as  such,  and  not  as  a 
middlomHn,  with  the  knuwledgo  of  Imth  partl<-s 
that  he  acts  for  both,  cannot  recover  from  either  If 
employed  by  and  entitled  to  compensation  from 
the  other,  unless  this  double  employment  vraa  dis- 
closed to  and  assented  to  by  both.  Custom  among 
brokers  to  charge  commission  to  both  is  inadmis- 
sible. Slegel  v.  Oould,  T  Laos.,  177;  Ruff  v.  Samp- 
son, M  Gray,  am ;  Watker  v.  Osgood,  98  Mass..  318 ; 
Kedfleld  v.  Tegg, !»  N.  Y.,  212;  Coleman  v.  Qarri- 
guea,  18  Barb.,  HU  ;  Olentwortb  v.  Luthen,  21  Barb., 
145;  Morrison  v.  N  .  Y..  &  N.  H..  K.  R.  Co.,  32  Barb., 
5a»;B!ce  v.  Wood,  113  Mhss..  1H3;  Famsworth  v. 
Hemmer,  1  Allen,  4M ;  Raisin  v.  Clark,  41  Md.,  1S8: 
Lynch  V.  Fallon,  II  R.  I.,  311 ;  Bennett  v.  Kidder,  5 
Daly,  512. 

One  who  Is  merely  employed  to  bring  buyer  and 
seller  together  and  leave  them  to  make  their  own 
tiargains  Is  a  mere  middleman,  and  not  within  the 
rule.    Balheimer  v.  Kelcbarde.  55  How.  Pr.,  414. 

Such  brokers  may  make  valid  agreements  with 
each  of  tbe  parties  for  commissions.  Siegel  v. 
Oonid,  7  Lans.,  177 ;  Rowe  v.  Stevens,  53  N.  Y.,  021 ; 
Affg.  35N.  Y.  Supr.  (3J.  &Sp.l,  18SI.  , 
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evidence  of  the 'condition  to  pay  the  $20,000 
down. 

The  terms  of  sale,  as  we  have  stated,  were 
Very  distinct  and  easily  understood;  but  the 
terms  and  conditions  of  the  proposed  fulfill- 
ment are  complicated,  confused,  involved  in 
doubt  and  uncertainty,  and  the  fulfillment 
itself,  even  upon  these  conditions,  rather  con- 
jectural than  otherwise. 

The  learned  judge  observes,  in  his  statement, 
"  that  the  court  see  no  reason  to  doubt  that 
Long  and  wife  would  have  been  prepared  to 
comply  with  the  terms  of  the  contract,  by 
meeting  the  wishes  of  McGavock  (the  defend- 
ant), in  regard  to  the  notes  given  by  him  when 
he  purchased  the  plantation  from  Thibodaux, 
even  if  they  were  required  to  pay  cash  for  the 
amount  for  which  the  commercial  firm  were 
indorsers,  by  having  discounted  a  portion  of 
Dr.  Bard's  obligations."  This  is  an  opinion  of 
what  mi(;ht  have  been  effected  towards  the 
consummation  of  the  contract  of  sale,  rather  than 
what  had  been  done  preparatory,  and  with  a 
view  to  the  fulfillment,  which  would  have  been 
much  more  pertinent  to  the  issue  in  the  case. 
As  the  terms  of  sale  were  explicit,  the  proposal 
to  fulfill  should  have  been  equally  so.  Nothing 
should  have  been  left  to  conjecture  or  specula- 
tion. There  should  have  been  as  much  cer- 
tainty on  the  one  side  of  the  contract  as  upon 
the  other.  Certainty  in  the  offer  to  fulfill  is  as 
important  to  the  vendor  as  in  the  terms  of  the 
sale  to  the  vendee,  and  equally  necessary  before 
the  vendor  can  be  put  in  fault.  The  broker 
must  complete  the  sale;  that  is,  he  must  find  a 
purchaser  in  a  situation  and  ready  and  willing 
to  complete  the  purchase  on  the  terms  agreed 
on,  before  he  is  entitled  to  his  commissions. 
Then  he  will  he  entitled  to  them;  though  the 
vendor  refuse  to  go  on  and  perfect  the  sale. 

Judgment  of  the  court  below  reversed. 

Cltod-22  How.,4ii;  38  Am.  Rep.,  201,  M4  (88  N. 
7.,  dns),  21  Am.  Bep.,  191  (S3  Ind.,  mu 


SAMUEL  A.  WHITE  kt  au,  Plfft.  in  Br., 

V. 

ALBERT  T.  BURNLEY. 

(See  S.  C,  20  How.,  235-251.) 

Jury  quettion — <irant,  tehen  not  void  for  excess — 
evUlenee  necessary  to  found  charge  upon — 
when  alien  can  convey — copy  grant,  evidence 
from  comparison— wften  time  of  limitation  be- 
gins to  run. 

Where  tlie  court  left  It  to  the  Jury  to  determine 
whether  the  land  lay  io  the  empresa  of  Martin  De 
Leon,  there  w&ti  no  error. 

Qrant  Is  not  void,  because  the  surveyor  returned 
an  excess  In  his  survey,  withont  any  evidence  that 
the  grantee  participated  In  the  matter. 

There  must  be  some  evidence  on  which  a  cbarero 
to  the  jury  is  founded;  otherwise,  itcannot  l)o  law- 
fully given. 

An  alien  friend  can  convey  his  lands  situate  in  a 
foreign  Government. 

Where  a  civil  law  conveyance  was  made  in  a 
notary's  book,  and  a  copy  furnished  to  the  grantee, 
as  a  second  original,  to  let  In  the  copy  as  evidence, 
it  may  be  proved  by  a  witness  that  he  had  com- 

gsred  it  with  the  original  on  file  on  the  Notary's 
ook,  that  it  was  a  true  copy,  that  the  Notary  was 
dead  and  that  his  handwriting  was  genuine,  that 
one  of  the  subscribing  witnesses  to  the  act  of  sale 
was  a^  dead,  and  that  his  signature  was  genuine. 
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The  Texas  Act  of  1811,  section  15,  requlrt*  wit 
to  be  Instituted  within  three  years  next  after  the 
cause  of  action  shall  have  accrued.  Until  the  land 
of  the  plaintiff  WHS  trespassed  upon,  this  actioD  ot 
trespass,  to  try  title,  oOuld  not  be  maintalaed. 

Argued  Jan.  16,  1858.    Bedded  Fa.  tt.  18SS. 

THIS  was  an  action  of  trespass  to  try  title, 
brought  in  the  District  C!ourt  of  the  United 
States  for  the  District  of  Texas,  by  the  defend 
ant  in  error,  to  recover  a  league  of  land  situated 
in  Calhoun  County,  Texas. 

The  trial  below  resulted  in  a  verdict  for  the 
plaintiff,  for  nominal  damages  and  a  writ  of 
possession;  whereupon  the  defendants  sued  oiit 
this  writ  of  error. 

The  proceedings  in  the  court  below  wen. 
very  complicated,  and  It  is  not  deemed  neces- 
sary to  set  them  out  in  detail,  as  those  whidi 
are  material  sufficiently  appear  in  the  opinioo 
of  the  court. 

Messrs.  I.  A.  &  George  W.  PascIuU, 
John  H.  Reagan  and  Thompson,  for 
plaintiffs  in  error. 

This  suit  was  conducted  under  the  Statntt 
of  Texas,  to  try  titles.  The  errors  assigned 
arise  upon  several  bills  of  exception. 

The  first  goes  to  the  legal  effect  of  the  grant 
upon  which  the  recovery  was  nad.  The  grant, 
upon  i(s  face,  and  by  calculation  of  the  field 
notes,  calls  for  "fifty  million  square  tarat." 
which  is  double  the  area  allowed  by  the  law." 

When  this  grant  was  offered,  the  defendants 
below  objected  to  its  admissibility,  because 
upon  its  face  it  was  null,  upon  the  ground  o( 
the  excess.  ,  When  this  question  was  raisoL 
the  court  beard  evidence  "as  to  the  law  and 
usage." 

The  court  overruled  the  objection  and  admit- 
ted the  grant. 

Second  Bill  of  Eteepiions. 

When  the  conveyance  from  Leonardo  Manni 
to  Peter  W.  Orayson,  executed  before  a  notary 
public  in  Louisiana,  dated  April  6,  18<<6,  ws-i 
offered  in  evidence,  the  defendants  interposed 
the  following  objections  to  the  reading  of  it: 

First.  Because  it  was  not  executed  in  accord- 
ance with  the  then  existing  laws  of  Texas,  in 
this,  to  wit: 

1.  That  it  did  not  appear  that  it  was  exe- 
cuted before  any  notarv  or  other  officer  author- 
ized by  law  to  take  and  authenticate  public  in 
struments. 

8.  That  it  did  not  appear  that  the  foreisfn 
notary,  l)efore  whom  it  purports  to  have  beSen 
passed  and  executed,  made  out  and  delivered 
to  the  interested  party  at  tlie  time  a  testimonio. 
or  second  original,  as  by  the  then  existing  law 
was  required. 

Second.  Because  the  protocol  or  first  orig- 
inal, should  be  produced  nr  satisfactorily  ac- 
counted for  before  said  copy,  which  is  second- 
ary evidence,  can  be  admitted. 

Third.  Because  if  any  testimonio  or  second 
original  was  ever  in  fact  issued,  its  absence  is 
not  accounted  for. 

Fourth.  Because  the  showing  that  the  pro- 
tocol or  first  original,  is  in  the  otSce  of  a  notarv 
in  the  Parish  of  St.  Landry,  in  the  State  Loui- 
siana, is  not  satisfactorily  accounting  for  the 
non-production  of  the  original. 

Fifth.  Because  the  Notary's  office  hi  the 
State  of  Louisiana  is  not  quoad,  the  original 
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pallor,  a  public  office  within  tlie  meaning;  of  the 
Act  of  Coiigresa  of  March  27,  1804,  eniitlud 
•'  An  Act  supplementary  to  the  Act  entitled 
an  Act  to  prescribe  the  mode  in  which  the  pub 
lie  Actj:,  records,  and  prut^eodings  iueiu:h  Stale 
8bull  be  aiitlienticated.  so  a.H  to  take  eSect  in 
every  (>tlier  Slate." 

Sixth.  Because  the  Notary's  office  in  the 
State  of  Louisiana  is  not.  qu/xtd  the  original 
paper,  a  public  office  within  the  true  intent  and 
meaning  of  the  rule  of  the  common  law. 

Seventh.  Because  it  is  not  proven  in  accord- 
ance with  the  rules  and  principles  of  the  com- 
mon law. 

These  objections  were  all  overruled  and  the 
document  read. 

TMrd  SiU  of  Exeeptiom. 

This  raises  the  question  as  to  the  right  of  the 
plaiutifTs  below  to  use  depositions  taken  de  bene 
eMO  by  the  defendants. 

Jire<ipUon»  to  th"  Jnstruetmui  ariiting  upon  the 
Eiidence. 

The  defendants  proved  by  the  official  survey, 
that  the  grant  contained  50, 004,100  square  vartM 
of  land,  and  not  over  one  labor  of  marsh  and 
water  upon  the  tract. 

The  Empremrio  Be  Leon  had  no  right  to 
grant  the  luewt  in  quo.  liecauso  it  was  not  within 
the  jurisdiction  of  his  empresa,  becAuse  he.  De 
Leon,  h,id  never  had  the  consent  of  the  Federal 
Executive  to  his.  DeLeon,  colonizing  the  coast 
leagues. 

It  has  been  repeatedly  ruled  by  the  Supreme 
Court  of  Te.xas,  that  if  the  land  was  beyond 
the  jurisdiction  of  the  granting  officer  or  sur- 
veyor; or  there  was  want  of  authority  in  the 
officer  making  the  grant;  or  of  legal  qualiSca- 
tions  in  the  colonists;-  or  anything  else  which 
shows  that  the  grant  is  contrary  to  law,  it  is 
null  and  void. 

Maittn  V.  RwmcU,  1  Tex..  730;  affirmed  in 
De  Leim  v.  White.  0  Tex.,  603:  J/w  State  v.  De 
Lendenier,  7  Tex.,  77;  in  which  hitter  case  the 
principle  of  WUcox  v.  JacJkmn.  18  Pet.,  498; 
Btodiiard  v.  Chamber*,  3  How.,  284;  Sam- 
peyreae  v.  The  U.  S..7  Pet.,  332— which  affirm 
Polk  V.   W^ndiM,  5  Wheat.,  308— was  affirmed. 

This  doctrine  of  grants,  becoming  void  be- 
cause the  land  granted  was  generally  or  spe- 
cially reserved  from  such  appropriation,  or  be- 
oiuso  it  was  politically  beyond  the  juris<liction 
of  the  granting  officer,  is  not  new  to  Ihis  court. 
In  odditioa  to  the  cases  of  Wilcox  v.  Jaekson, 
and  Stoddard  v.  Chambers,  already  cited,  may 
be  mentioned  the  great  case  of  Porterfield  v. 
Clark,  8  How.,  77,  in  which  the  doctrine  was 
expressly  recognized,  that  if  the  land  lay  within 
the  i-eservcd  district,  the  grant  was  a  nullity. 

We  think  that  the  faicts  establish  beyond 
question, 

1.  That  De  Leon's  contracts  never  gave  him 
the  power  to  colonize  or  grant  land  below  the 
San  Francisco  Jianeho;  and  therefore  the  loeut 
in  quo  was  beyond  his  jurisdiction  and  the 
grant  void. 

2.  Before  De  Leon's  second  or  extension  con- 
tract, Power  and  Hewitson  were  given  the 
right  to  colonize  the  coast  leagues  between  the 
Neuces  and  Lavaca ;  that  to  this  contract  he  had 
the  consent  of  the  Federal  Executive;  and 
therefore  that  De  Leon  h:ul  obtained  a  decision 
in  his  favor,  which  he  did  not  then.  Accord- 
See  90  How. 


ing  to  the  8d  article  of  the  NalionnI  Colimi- 
zation  Decree,  the  extension  grant  could  only 
have  been  made  with  reference  to  Power  and 
Hewitson's  previous  rights;  and  therefore  there 
could  have  been  no  controversy  except  as  to  the 
position  of  De  Leon's  lowur  line,  under  his  con- 
tract of  1834  with  the  Provincial  Delegation. 

These  being  the  facts  and  the  law  of  (he 
ca8<>,  the  giving  the  instructions  given  for  the 
plaintiff,  and  the  refusing  to  give  the  only  in- 
structions authorized  by  the  law  and  the  evi- 
dence, is  such  error  as  must  cause  a  reversal  of 
the  case. 

But  as  this  /court  may  regard  the  question  as 
being  mixed  with  law  and  fact,  it  may  feel 
it  its  duty  to  pass  upon  the  meeru  conveyance. 

We  pass  over  the  deed  from  Morales  to 
Manso  with  the  single  remark,  that  it  was  a 
purchase  of  land  acquired  under  the  Coloniza- 
tion Law;  and  Manso  took  the  land  subject  to 
the  principle,  that  if  he  afterwards  became 
domiciliated  in  a  foreign  country,  the  land  be- 
came entirely  vacant,and  reverted  to  the  public 
domain. 

See  15th  Art.  of  the  Nat.  Col.  Decree  of 
1824:  HolUvmn  v.  PeeUet.  1  Tex..  673. 

Affirmed  by  this  court  in  McKinney  v. 
Saviego,  18  How..  8:^5. 

When  the  deed  from  Leonardo  Manso  to 
Peter  W.  Grayson,  dated  April  6th,  1836,  was 
offered  in  evidence,  nine  objections  were  taken 
to  it,  any  one  of  which,  it  seems  to  us,  was 
sufficient  to  have  excluded  it.  and  several  of 
which  should  have  destroyed  its  legal  effect. 

The  court  erred  in  refusing  in  every  possible 
way  to  give  the  defendants  the  benefits  of  their 
pleas  of  prescription  of  three  years,  and  in  re- 
fusing to  allow  proof  that  the  plaintiff  had 
conveyed  away  a  large  part  of  his  right  pend- 
ing the  action.  There  was  error  in  admitting 
the  parol  evidence  and  instructing  the  jury  up- 
on it. 

Afestrt.  Robert  Huehea.  Oeorge  M. 
Bibb  and  W.  P.  BaUloger,  for  defendant 
In  error: 

1.  It  is  contended  for  the  defendants  in 
ejectment,  that  the  patent  under  which  Bum- 
ley  claims  is  void,  because  of  the  surplus  of  land 
contained  in  the  survey. 

The  survey  was  made  by  the  officer  appointed 
for  that  purpose  by  the  Government.over  whom 
the  patentee  had  no  control.  The  Government 
made  no  objection  to  the  survey  and  issued  the 
patent.  It  would  be  unreasonable  and  unjust 
that  the  patentee  should  forfeit  his  right  by  the 
mistake,  misjudgmentor  misconduct  of  the  of- 
ficer of  the  Government,  in  making  the  survey 
too  large.  It  is  not  alleged  that  the  patentee 
procured  the  surplus  by  fraud  or  misconduct 
on  his  part.  If  the  survey  had  been  too  small,  . 
there  was  no  mode  by  which  it  could  l>e  en  - 
larged.  The  opinion  and  reasoning  of  this 
court  in  Taylor  v.  Brown.  5  Cranch,  249,  seems 
to  be  conclusive  on  this  point. 

2.  As  to  the  question  whether  Leonardo 
Manso  was  or  was  not  an  alien  enemy  at  the 
date  of  his  deed,  Sept.  26.  1834.  to  Peter  W. 
Grayson,  a  citizen  of  Texas,  Slanso  was  a  citi- 
zen of  Mexico  of  which  Texas  was  at  that  time 
a  Province,  and  became  a  resident  citizen  of 
De  Leon's  Colony  in  Texas. 

Wars  between  independent  sovereigns  are 
called  foreign  wars,  the  subjects  of  the  one  and 
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the  other  being  aliens,  owinE  do  common  alle- 
giance. There  are  also  civil  wars,  where  the 
subjects  or  citizens  owing  allegiance  to  the  same 
government  fight  against  each  other  in  rebell- 
ion; some  taking  part  in  favor  of  the  existing 
government,  and  some  for  revolution.  These 
are  enemies,  but  not  alien  enemies. 

"Alien  enemy  is  such  an  one  as  is  bom  under 
the  obeisance  of  a  prince  or  State  that  is  in  hoe- 
tility  with  the  King  of  England." 

Bacon's  Works,  vol.  IV.,  p.  887;  also  pp. 
858,  869. 

In  the  case  of  Faxrfax't  Defiitee  v.  Hunter, 
7  Cranch,  603,  it  appears  that  Lord  Frtirfaz,  a 
citizen  and  inhabitant  of  Virginia,  died  in  De- 
cember, 1781;  by  his  last  will  and  testament 
devising  his  estate  to  Denny  Martin,  who  was 
afterwards  called  Denny  Fairfax,  who  was  a 
native  born  British  subject,  and  never  became 
a  citizen  of  the  United  States,  but  always  re- 
sided in  England. 

It  was  contended  that  Denny  Fairfax  was  an 
alien  enemy  and  did  not  take  by  the  devise; 
but  this  court  decided  that  he  did  take  by  de- 
vise. This  case  is  analogous  to  the  case  in 
question,  and  the  decision  is  conclusive  in  favor 
of  the  deed  from  Manso  to  Grayson. 

8.  The  defendants  in  ejectment  endeavored 
to  protect  themselves  by  the  Texas  Statute  of 
Limitations  of  three  years.  Sec.  15,  Session  Acts 
of  1841.  p.  187. 

It  is  clear  that  defendants  lived  within  the 
plaintiff's  grant,  but  not  for  the  space  of  three 
years  before  the  institution  of  this  suit.  They 
claim  under  a  deed  from  White,  who  has  a 

iuoior  patent,  interfering  in  part  only  with 
Burnley's  elder  grant.  White  settled  outside 
of  the  interference  with  Burnley's  grant.  This 
possession  of  White  outside  of  Burnley's  grant, 
the  defendants  in  ejectment  claim  to  annex  to 
their  short  possession  within  Burnley's  grant, 
so  as  to  eke  out  three  years'  adverse  possession. 
By  the  elder  grant  to  Burnley,  the  patentee 
became  seised  of  all  the  land  within  the  patent. 

Oreen  v.  Liter,  8  Cranch,  247. 

The  possession  of  White  outside  of  Burnley's 
patent  did  not  disseise  Burnley,  nor  give  him 
any  cause  of  action.  The  Statute  could  not 
begin  to  run  against  Burnley  until  he  had  cause 
of  action.  Now,  it  is  clear  that  Burnley  had 
no  cause  of  action  against  White,  White's  pos- 
session not  being  within  the  bounds  of  Burnley's 
patent. 

.  Trimble  v.  Smith,  4  Bibb,  257;  Fbgrue  v. 
MeKee,  8  A.  K.  Harsh..  128;  Ta&otv.  MeGav- 
oek,  1  Yerg.,  262;  FiUraniMph  v.  Norman, 
Tay.  N.  C.  T.  R.,  182;  Oreen.  v.  Harman,  4 
Dev.,  158;  Overton  v.  Davieton,  1  Gratt.,  211. 

4.  As  to  forfeiture  by  abandonment.  By  the 
•  Constitution  of  Texas,  all  forfeitures  accrued 
to  the  public.  Constitution  of  Texas,  Sch^ule, 
sec.  2.  The  President  had  power  "  to  remit 
fines  and  forfeitures  and  to  grant  reprieves  and 
pardons  except  in  cases  of  impeachment." 
Art.  6,  sec.  4. 

The  defendants  could  not  appropriate  to  their 
private  use  a  forfeiture,  if  it  had  accrued. 

Lands  forfeited  or  escheated  to  the  Common- 
wealth, do  not  inure  to  the  benefit  of  a  junior 
patentee. 

Jone»  V.  Chile*,  4  J.  J.  Marsh.,  612. 

Penalties  and  forfeitures  are  public  rights, 
not  private  and  individual  rights.  They  are 
8SH 


private  calamities  and  misfortunes  to  those  who 
fall  under  the  burden  and  loss. 

Beard  v.  Smith.  6  Mon.,  478. 

"An  individual  sued  cannot  inquire  into  the 
question  nf  forfeiture,  under  the  provisiaiis  <tf 
the  Constitution. 

Sinft  V.  Berrera,  9  Tex.,  26S;  Bdneoek  ▼. 
MeKinney,  7  Tex.,  884. 

The  al»ndonment  relied  upon  by  the  defend- 
ants, was  based  upon  the  30th  article  of  the 
Colonization  Law  of  March  24,  1825.  That 
article  was  repealed  by  the  Colonization  Law 
of  1882  (Decree  190),  and  also  by  the  Revolo- 
tion  and  Constitution  of  Texas. 

The  government  had  instituted  no  proceed- 
ings to  declare  the  forfeiture,  neither  by  in- 
quest of  office  nor  by  any  other  process  of  law. 

By  the  Constitution  of  Texas,  Declaration  of 
Rights,  sec.  Sixth,  "Ko  man  shall  be  deprived 
of  life,  liberty  or  property,  but  by  due  oooiae 
of  law." 

This  process  of  law  means  a  Judicial  pro- 
ceeding. By  this  the  Legislature  of  Texas  are 
prohibited  from  passing  bills  of  attainder,  bilk 
of  forfeiture  and  bills  or  escheat,  by  thMr  own 
declaration,  dispensing  with  any  judicial  pro- 
ceeding. 

The  case  was  fairly  submitted  to  the  jarj 
without  any  erroneous  instruction.  The  jnrf 
have  found  for  the  plaintiff;  and  the  facts 
found  by  the  jtiry  are  not  subject  to  revisioo 
in  this  court. 

Mr.  Justice  Catron  delivered  the  opinioo 
of  the  court: 

This  suit  was  brought  and  tried  in  the  Dis- 
trict Court  of  Texas,  to  recover  a  leagae  of 
land  lying  in  tl»t  State,  fronting  in  part  on 
MataTOrda  Bay,  east  of  the  mouth  of  the  Ouada- 
lupe  River,  and  purporting  to  be  in  Martin  De 
Leon's  colony  or  empreta. 

1.  The  first  objection  made  on  the  trial,  was 
to  the  introduction  of  the  grant  offered  in  evi- 
dence, on  the  ground  that  the  land  did  not  lie 
in  the  Colony,  and  therefore  the  officers  of  the 
same  wantea  jurisdiction,  and  had  no  power 
to  grant  to  Benito  Morales,  under  whom  Bum- 
ley  claims.  If  the  premises  were  true,  the  con- 
clusion would  certainly  follow.  VeLemore  v. 
"^irigU,  a  Yerg.  Tenn.,  236. 

It  is  an  historical  fact,  established  aa  such  by 
the  decision  of  the  Supreme  Court  of  Texas, 
in  the  case  of  De  Leon  v.  WliUe,  9  Tex. ,  698.  that 
the  «7npr««arto  contract  of  Martin  De  Leon  was 
so  amended  by  order  of  the  General  Govern- 
ment of  Mexico  as  to  include  the  littoral  kaenes 
along  the  coast  of  the  Mexican  Gulf,  including 
that  portion  thereof  where  the  land  in  dinpale 
lies. 

It  is  not  only  established  by  the  biston  of 
the  country ;  but  here,  it  was  also  proved  by- 
witnesses,  after  proof  had  been  made  to  the 
court,  that  many  of  the  documents  of  the  «ia- 
jrreta  had  been  destroyed  by  the  soldiers  of  the 
Texas  Army  during  the  revolutionary  straggle. 
The  court  left  it  to  the  jury  to  deterSne 
whether  the  land  lay  in  the  empreea  of  Martin 
De  Leon,  and  they  so  found.  In  doing  ihia, 
we  think  there  was  no  error  committed  aa 
against  the  defendant. 

2.  The  next  question  appears  on  the  face  of 
the  grant.  All  the  steps  leading  to  the  grant, 
with  one  exception,  are  regular. 
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The  quantity  of  land  tbat  the  lines  of  survey 
include  is  equal  to  two  leagues,  whereas  only 
one  league  is  called  for;  and  the  reason  the 
surveyor  gives  in  his  certificate  of  survey  for 
the  excess  is,  that  he  included  in  the  survey  a 
bay  of  the  ocean,  which  was  not  subject  to 
grant,  a  quantity  equal  to  a  league. 

This  statement  was  proved  to  be  untrue — 
-  almost  entirely.  The  grant  contains  two  leagues 
and  more  of  fast  land ;  and  for  this  reason  it 
-was  insisted  at  the  trial  that  it  was  fraudulent 
and  void.  But  the  court  chareed  the  jury  to 
the  contrary,  with  several  qualifications.  These 
we  deem  to  have  been  useless;  as  our  opinion 
is.  that  a  regular  grant  (that  is,  a  completed 
title,  made  by  those  exercising  the  proper  po- 
litical power  to  grant  lands)  is  not  open  to  this 
objection,  by  an  opposing  claimant  setting  up 
a  younger  title;  and  we  understand,  tbat  on 
this  principle  the  well  considered  cases  of  Han- 
eock  V.  JieKinney,  7  Tex.,  384,  and  of  Suiift  y. 
Eenera,  9  Tex.,  263.  proceed.  Such  is  the 
settled  doctrine  elsewhere.  Overton  y.  Camp- 
bea.  5  Hayw.,  165. 

How  far  the  Government  of  Texas  might  in- 
terfere by  "  due  course  of  law  "  (that  is,  by  a 
SHit  in  its  name  and  behalf),  is  a  question  for 
that  Government  to  decide,  (hotni  v.  Bairn' 
Lessee,  5  Hayw.,  166,  is  to  the  effect  that  it 
can  only  be  done  by  suit. 

To  hold  that  this  grant  was  void,  because  the 
Surveyor  returned  an  excess  in  his  survey,  with- 
out any  evidence  that  the  grantee  participated  in 
the  matter,as  is  the  case  here.would  be  an  alarm- 
ing doctrine  through  a  widespread  portion  of 
the  United  States.  No  instance  is  recollected 
where  the  State  has  interfered  by  suit  to  reform 
a  land  ^tent  for  excess  of  quantity.  The  con- 
sideration of  more  or  less  of  excess,  to  constitute 
a  prima  fade  case  of  fraud,  would  give  a  lati- 
tude of  discretion  to  the  Judicial  Department 
over  the  executive  and  granting  power,  incon- 
sistent with  the  independence  of  the  latter  in 
this  branch  of  administration.  Under  the 
Spanish  and  Mexican  Governments,  the  judi- 
ciary had  no  authority  to  interfere  at  all  in  any 
case.  The  Political  Department  retained  to  it- 
self all  the  power  to  reform  or  to  annul  titles. 

But  where  the  executive  authority  intervenes, 
and  calls  on  the  courts  of  justice  to  aid  "in  the 
due  course  of  law,"  no  collision  between  the 
two  departments  can  occur. 

That  a  case  of  excess  sufBdently  gross  could 
arise  to  justify  a  Mvceeding  by  suit  on  the  part 
of  the  State  of  Texa«,  to  reform  a  Spanish 
grant,  we  do  not  doubt. 

UrMtd  State*  v.  Hughet,  11  How.,  652. 

But  the  question  here  is  not  of  reform ;  it  is 
of  original  nullity. 

Wltat  was  the  condition  of  Morales'  title? 
He  applied  for  a  league  of  land  as  a  colonist; 
his  petition  was  granted,  and  a  survey  ordered. 
The  Surveyor  made  return  of  his  survey  to  the 
Commissioner,  who  in  effect  exercised  the 
granting  power  in  De  Leon's  colony.  The  lines 
of  the  survey  call  for  other  adjoming  tracts, 
and  their  comers  previously  made.  On  the 
faith  of  tbJs  survey,  the  Commissioner  pro- 
ceeded to  extend  the  title  to  Morales.  It  is 
probable  that  no  acttial  survey  was  made  on 
the  ground;  and  hence  it  happened  that  the 
Surveyor's  certificate  stated  that  more  than  one 
half  of  the  boundary  shown  on  the  plat  was 
See  20  How. 


covered  by  water,  and  not  subicct  to  grant. 
Of  this  matter,  the  Surveyor  and  the  Commis- 
eioner,  as  the  judge  of  land  distribution,  had 
jurisdiction ;  it  was  their  duty  to  act  justly  be- 
tween the  Government  and  the  grantee.  The 
Commissioner  acted  by  extending  the  title  of 
possession,  and  thus  vested  a  full  title  in  Mo- 
rales. No  one  at  that  time  had  any  right  to 
complain,  if  the  Government  was  content;  it 
has  so  far  acquiesced,  and  younger  grantees  are 
bound  by  that  acquiescence. 

There  is  not  the  slightest  evidence  tbat  Mo- 
rales had  any  knowledge  that  the  statement 
made  by  the  Surveyor  in  his  certificate  of  sur- 
vey was  untrue;  and  therefore  the  grant  as  to 
him  is  not  void,  and  could  only  be  voidable  in 
part,  if  it  could  be  reformed  at  all. 

8.  Morales  conveyed  to  Manso,  who  was  a 
citizen  of  Texas  residing  in  De  Leon's  Colony, 
when  resistance  to  the  Central  Government  of 
Mexico  was  first  agitated  by  the  inhabitants  of 
Texas. 

All  Spaniards  were  ordered  to  leave  the  coun- 
try by  the  party  which  eventually  proved  suc- 
cessful; and  Manso,  being  a  Spaniard,  left  and 
went  to  Louisiana;  and  it  is  insisted  that  this 
forced  removal  was  an  abandonment  of  the 
country,  and  a  forfeiture  of  his  land,  according 
to  the  colonization  laws  of  Coahuila  and  Texas. 
Manso  took  no  part  in  the  revolutionary  move- 
ment, quietly  left,  and  resided  in  Louisiana 
from  the  fall  of  1834  up  to  the  time  when  he 
conveyed  to  Grayson,  in  April,  1836.  Such  was 
the  only  proof  of  his  acts,  so  far  as  they  affect 
this  controversy. 

The  evidence  did  not  warrant  any  charge 
from  the  court  on  the  ground  of  abandonment 
of  the  country  by  Manso.  The  case  of  Ha/rdy 
V.  De  lAon,  5  Tex.,  211,  is  conclusive  on  this 
ground  of  defense.  To  hold  otherwise,  would 
violate  the  entire  doctrine  laid  down  in  the  case 
of  McMiimn  V.  Ilodge,  5  Tex..  84. 

There  must  l)e  some  evidence  on  which  a 
charge  to  the  jury  is  founded,  otherwise  it  can- 
not we  lawfully  given.  As  there  was  no  evi- 
dence from  which  an  abandonment  could  I)e 
found  by  the^ury,  an  instruction  on  the  subject 
could  only  mislead. 

Chirac,  et  al.  v.  Beineeker,  2  Pet.,  625. 

In  the  next  place,  we  are  of  the  opinion  tliat 
there  was  no  evidence  introduced  on  the  trial 
below  which  could  have  warranted  the  court 
to  fj^ve  any  instruction  to  the  jury  destructive 
of  Grayson's  title,  on  the  supposition  that  Man- 
so was  an  alien  enemy  at  the  time  of  convey- 
ing, and  therefore  had  no  capacity  to  convey. 

When  one  nation  is  al  war  with  another  na- 
tion, all  the  subjects  or  citizens  of  the  one  are 
deemed  in  hostility  to  the  subjects  or  citizens 
of  the  other;  they  are  personally  at  war  with 
each  other,  and  have  no  capacity  to  contract. 
Here  Manso  was  a  citizen  of  Coahuila  and 
Texas,  when  he  was  forced  to  leave  his  coun- 
try, and  continued  away,  subject  to  the  same 
coercion,  until  after  independence  was  declared 
by  Texas,  March  2d,  1836.  The  Constitution 
of  Texas  was  adopted  March  17th,  1836;  by 
the  10th  section  of  which  it  is  provided,  that 
"  all  persons  (Africans,  &c.,  excepted)  who- 
were  residing  in  Te^as  on  the  day  of  the  Dec- 
laration of  Independence  shall  be  considered 
citizsns  oflhe  Republic,  and  entitled  to  all  the 
privileges  of  such."    Manso  conveyed  to  Gray- 
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son  in  April,  afterwards.  There  was  a  suspi- 
cion (lie  beine  a  Spaniard)  that  he  syrapathized 
witli  the  federal  authorities  of  Mexico,  and 
might  talie  sides  wiih  the  enemies  of  Texas; 
but  this  record  affords  no  proof  that  he  did  so, 
up  to  the  time  when  he  conveyed  to  Grayson ; 
nor  is  there  any  proof  showing  that  be  bad 
abandoned  his  domi<til  in  Texas,  which  be 
WHS  forced  to  leave  fovae  sixteen  months  before 
Independence  was  declared;  nor  is  it  of  any 
consequence,  whelher  he  did,  or  did  not,  be- 
come domiciled  in  Louisiana,  if  he  was  not  nn 
alien  enemy  to  the  Republic  of  Texas,  and  to 
her  cilizeu  Grayson,  tlic  grantee;  as  an  alien 
friend  can  convey  bis  lands  situate  in  a  foreign 
government;  and  that  the  title  is  defeasible,  is 
nothing  to  the  purpose  of  this  case. 

It  is"  again  insisted  that  Manso,  after  he  con- 
veyed to  Grayson,  removed  to  Mexico,  and 
that  this  must  be  taken  as  evidence  that  he  was 
an  alien  enemy  when  independence  was  de- 
clared. The  Texas  courts  hold  that  forcing  a 
party  to  leave  the  country  should  not  operate 
to  his  prejudice.  Hardy  v.  De  Leon,  5  Tex., 
21 1.  And  this  court  held,  in  the  case  of  Mell- 
mine  v.  Vojse's  Le/mee,  i  Crauch,  209,  that  a  cit- 
izen of  New  Jersey  did  not  forfeit  his  citizen- 
ship by  joining  the  British  Army  during  our 
Revolutionary  War.  and  that  his  heirs  took  by 
descent,  although  their  ancestor  continued  to 
reside  abroad.  Nor  did  the  expression  in  the 
deed  that  Mauso  was  a  citizen  of  Mexico  e.°tab- 
lish  alienage,  as  the  Slate  miglit  claim  his  cit- 
izenship, nothwithstanding.  To  this  effect  is 
C'l/xe'ii  case;  and  which  is  followed  by  the 
doctrine  maintained  in  Inglie  v.  T/it  Trutteeg 
of  the  SniUir')  Snug  Harbor,  3  Pet.,  99. 

4.  The  conveyance  from  Manso  to  Grayson 
is  dated  April  6,  1886,  and  was  executed  before 
a  notary  public  in  Louisiana.  It  embraced 
seventeen  leagues  in  all,  including  the  one  in 
dispute.  It  was  a  civil  law  conveyance,  made 
in  a  notary's  book,  and  a  copy  furnished  to  tlie 
grantee,  as  a  second  original.  This  copy  was 
offered  in  evidence.  In  December,  1888,  the 
Legislature  of  Texas  enacted,  that  "the  common 
law  of  England,  as  now  jiracticed  and  under- 
stood, sbnll,  in  its  application  to  juries  and  evi- 
dence, be  followed  and  practiced  by  the  courts 
of  this  Republic."  The  conveyance  had  two 
attesting  witnesses  to  it,  besides  the  signature 
of  the  Notary.  To  let  in  the  copy.lt  was  prove<l 
by  a  witness  that  he  had  examined  the  original 
on  file  on  the  Notary's  book;  that  the  copy  was 
a  true  one;  that  the  Notary  before  whom  the 
conveyance  was  executed  was  dead;  that  the 
witness  knew  his  handwriting,  which  was  gen- 
uine; that  he.  the  witness,  was  well  acquainted 
with  tlie  handwriting  of  John  Simonds,  one  of 
the  Mul>8cribing  witnesses  to  the  act  of  sale,  who 
was  also  dead,  and  that  the  signature  of  Sim- 
onds was  genuine. 

The  original  of  the  conveyance  from  Manso 
to  Grayson  remained  in  the  archives  of  the  No- 
tary in  Louisiana,  and  consequently  could  not 
be  produced,  and  the  copy  was  of  necessity  of- 
fered. This  is  according  to  the  case  of  Watrotis 
V.  McOrea,  16  Tex.,  506.  We  are  of  opinion 
that  the  paper  offered  was  sufficiently  proved 
to  be  admitted  on  common  law  principles. 

The  copy  from  the  Notary's  books  was  also 
duly  authenticated,  according  to  the  Act  of 
Congress  of  1804,  as  a  record  of  another  State. 
800 


The  Supreme  Court  of  Texas  helil,  in  the  ca*F 
of  Watroufv.  MoOreui,  that  as  tlie  tjih  article 
of  the  Constitution  of  Texa.<?  of  November, 
1835,  creating  a  provisional  Government,  had 
recognized  the  Civil  Code  and  Code  of  Practice 
of  Louisiana;  and  as  the  Ordinance  of  Januai; 
33.  1886,  Hart.  Dig.,  331,  bad  adopted.  '■  in 
matters  of  probate  the  laws  and  principles  in 
similar  cases  in  the  Slate  of  Louisiana,"  the 
courts  of  Texas  must  recognize  the  Louisiana 
laws,  and  the  proceedings  under  them,  in  cases 
of  conveyances  executed  by  notarial  act  of 
Louisiana;  and  on  this  ground  the  copy  of  the 
conveyance  then  1)efore  the  court  was  admitted 
in  eviclence,  being  in  all  its  features  a  copy  of  a 
record  like  the  present. 

5.  The  rcraaininz  question  is,  whether  the 
defendants  are  protected  bj'  the  Act  of  Limit- 
ations of  three  years.  They  pleaded,  specially, 
that  they,  and  those  under  whom  they  claim, 
have  been  in  adverse  possession  of  the  premises 
sued  for  undercolor  of  title  for  three  years  next 
before  the  commencement  of  this  suit;  and  that 
the  plaintiff's  cause  of  action  accrued  more 
than  three  years  next  before  the  commenoement 
of  said  suit. 

The  15th  section  of  the  Act  of  1841,  Hart. 
Dig.,  729,  declares  Ihat  every  suit  to  reoova- 
real  estate  as  against  any  one'in  possession  un- 
der title,  or  color  of  title,  shall  be  instituted 
within  three  years  next  after  the  cause  of  action 
shall  have  accrued,  and  not  aflcrwanls. 

The  defendants  had  both  title  anil  color  erf 
title,  as  required  by  the  Act;  and  they,  or  some 
of  them,  had  been  in  actual  posses-sion  of  tbeir 
lands  more  than  three  years  before  this  suit  was 
commenced. 

The  younger  title,  owned  and  occupied  by 
the  defendants,  lap})ed  over  one  vide  of  Xue 
grant  to  Morales,  and  to  this  interference  the 
dispute  extends.  But  no  one  of  the  defendants 
had  been  in  actual  possession  of  the  di^iputed 
part  for  three  years  when  the  suit  was  brought. 

The  Act  of  1841,  section  15,  requires  euil  to 
be  instituted  within.thrce  years  "next  after  the 
cause  of  action  shall  have  accrued."  And  we 
think  it  too  plain  for  reasoning  or  authority  to 
make  it  plainer,  that,  until  the  land  of  the  plaint- 
iff was  trespassed  upon.  Ibis  action  of  trespas5, 
to  try  title,  could  not  be  maintained.  Such  are 
the  decisions  of  the  elder  States  on  sUitutes  bav- 
Ingcorresponding  provisions.  Trijnbie  v. Smith, 
4  Bibb,  Ky.,257;  Poguey.  MeKee,  3  A.  K. 
Marsh.,  139, 1033;  TMot  v.  ifcGatoek,  1  Terg. 
Tenn.,  263. 

We  have  endeavored  carefully  to  follow  the 
doctrines  of  the  Supreme  Court  of  Texas  in  this 
opinion,  because  we  are  bound  to  follow  the 
settled  adiudicalioDS  of  that  State  in  cases  af- 
fecting titles  to  lands  there. 

On  the  effect  of  excess  of  quantity  in  a  grant, 
and  on  the  three  years'  Act  of  Ltmitatious,  we 
had  no  direct  guide,  and  therefore  have  ex- 
pressed our  independent  views  on  these  ques- 
tions. 

For  tJie  reaaons  here  stated,  it  i*  ordered  that 
tite  judgment  of  the  District  Court  be  affirtaed. 

Dissenting.  Mr.  Justice  Daniel. 

ated-ll  WaU.,  «S7 ; !»  How.,  ZOi  U  Wall.,  •». 

ei  v.s. 
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HOUGHTON,  Plfft.  »n  Error. 

t. 

JAMES  J.  WEBB. 

(8oe  S.  C,  80  Ho«r..  lTft-186.) 

Whert  dUegiance  is  changed,  right*  of  property 
not  affected — Nets  Mexican  cause*  tranrferred 
to  court*  created  by  Congren* — proceeding  to 
abate  attachment  not  reeiewable. 

Wliere  people  chaove  their  allecrlance,  their  rela- 
Utlon  to  their  gorereura  Is  dissolved:  their  relations 
to  each  other  and  their  riirhts  of  property  remain 
undisturbed. 

The  Leifislative  Assembly  had  power  to  transfer 
the  coKfiizonce  of  cau'<ee  previously  pendinfr 
under  the  taws  of  the  provisionnl  j^overnment  of 
the  Territory  of  New  Me.xioo,  to  the  courto  ci-eated 
by  the  Act  of  Congress  establishing  the  Territory 
of  New  Mexico. 

The  preliminary  prooeodlnK In  the  District  Court 
of  the  Territory,  beinjf  interlocutory,  to  abate  tho 
particular  remedy  by  attachment  only,  and  htivlnir 
no  application  to  the  plaintllT's  riKbt  to  recorer  his 
demand,  or  to  the  jurisdiction  of  the  Territorial 
Court,  either  as  to  the  parties  or  the  subject  mat- 
ter of  the  controversy,  that  proceeding  comes  not 
within  the  appellate  or  revisory  power  of  this  court. 

Argued  Jan.  Sg,  1858.      Decided  Feb.  S4,  1868. 

IN  ERROR  to  the  Supreme  Court  of  the  Ter- 
ritory of  New  Mexico. 

This  case  arose  upon  proceedings  in  attach- 
ment iDstituted  by  the  defendant  in  error,  in 
the  Circuit  Court  m  and  for  the  County  of  San- 
la  Fe.  for  the  recovery  of  the  amount  due  on  a 
certain  promissory  note. 

The  case  was  afterwards  transferred  to  the 
United  States  District  Court  for  the  first  Ju- 
dicial District  of  the  Territory  of  New  Mexico. 
The  trial  resulted  in  a  verdict  and  judgment  in 
behalf  of  the  plaintiff,  for  $10,830.25.  This 
judgment  was  affirmed  on  appeal  to  the  Su- 
preme Court  of  the  Territory  of  New  Mexico; 
whereupon  the  defendants  sued  out  this  writ  of 
error. 

A  further  statement  of  the  case  appears  in  the 
opinion  of  the  court. 

Mesgr*  C.  CnaUngr  and  R.  H.  Gillet, 
for  the  plaintiffs  in  error. 

Mr.  T.  Polk,  for  defendant  in  error. 

Mr.  Juttice  Daniel  delivered  the  opinion  of 
the  court: 

This  caae  is  brought  before  the  court  upon  a 
writ  of  error  to  the  Supreme  Court  of  the  Ter- 
ritory of  New  Mexico. 

Upon  the  acquisition,  in  the  year  1846.  by  the 
arms  of  the  United  States,  of  the  Territory  of 
New  Mexico,  the  civil  government  of  this  Ter- 
ritory having  been  overthrown,  the  officer, 
General  Kearney,  holding  possession  for  the 
United  States,  in  virtue  of  the  power  of  con- 
quest and  occupancy,  and  in  obedtence  to  the 
duty  of  maintaining  the  security  of  the  inhab- 
itants in  their  persons  and  property,  ordained. 
under  the  sanction  and  authority  of  the  United 
States,  a  provisional  or  temporary  government 
for  the  acquired  country.  By  this  substitution 
of  a  new  supremacy,  although  the  former  po- 
litical relationsof  the  inhabitants  were  dissolved, 
their  private  relations,  their  rights  vested  under 
the  government  of  their  former  allegiance,  or 
those  arising  from  contract  or  usage,  remained 
in  full  force  and  unchanged,  except  so  far  as 
See  ao  How. 


they  were  in  their  nature  and  character  found 
to  6e  in  conflict  with  the  Constitution  and  laws 
of  the  United  States,  or  with  any  regulations 
which  the  conquering  and  occupying  authority 
should  ordain.  Amongst  the  consequences 
which  would  be  necessarily  incident  to  the 
change  of  sovereignty,  would  be  the  appoint- 
ment or  control  of  the  agents  by  whom  and  the 
modes  in  which  the  eovemment  of  the  occu- 
pant should  be  administered — this  result  being 
indispensable,  in  order  to  secure  those  objects 
for  which  such  a  government  is  usually  estab- 
lished. 

This  is  the  principle  of  the  law  of  nations, 
as  expounded  by  the  highest  authorities.  In 
the  case  of  TKe  Fama,  in  the  5  C.  Rob.,  106,  Sir 
William  Scott  declares  it  to  be  "the  settled 
principle  of  the  law  of  nations,  that  the  inhab- 
itants of  a  conquered  territory  change  their  al- 
legiance, and  their  relation  to  their  former  sov- 
engii  is  dissolved;  but  their  relations  to  each 
other,  and  their  rights  of  property  not  taken 
from  them  by  the  orders  of  the  conqueror,  re- 
main undisturbed."  So,  too,  it  is  laid  down 
by  Vattcl,  book  8d,  cap  13,  sec.  200,  that  "the 
conciueror  lays  his  bands  on  the  possessions  of 
the  State,  whilst  private  persons  are  permitted 
to  retain  theirs;  they  suffer  but  indirectly  by 
the  war,  and  to  them  the  result  is,  that  they 
only  chan)^  masters."  In  the  case  of  The 
United  State*  v.  Pereheman,  7  Pet.,  pp.  86,  87, 
this  court  have  said:  "It  may  be  not  unworthy 
of  remark,  that  it  is  very  unusual,  even  in  cases 
of  conquest,  for  the  conqueror  to  do  more  than 
to  displace  the  sovereign,  and  assume  dominion 
over  the  country.  The  modem  usage  of  na- 
tions, wh\ch  has  become  law,  would  be  violat- 
ed, and  that  sense  of  justice  and  right  which 
is  acknowledged  and  felt  by  the  whole  civilized 
world  would  be  outraged,  if  private  proijerty 
should  be  generally  confiscated  and  private 
rights  annulled.  The  people  change  their  alle- 
giance; their  relation  to  their  sovereign  is  dis- 
solved: but  their  relations  to  each  other,  and 
their  rights  of  property,  remain  undisturbed  " 
Vide,  also,  the  case  of  Mitchell  v.  T/ie  United 
StaU»,  9th  lb.  711,  and  Kent's  Com., Vol.  I.,  p. 
177. 

Accordingly  we  find  that  there  was  ordained 
by  the  provisional  government  a  judicial  sys 
tern,  which  created  a  superior  or  appellate 
court,  constituted  of  three  judges;  and  circuit 
courts,  in  which  the  laws  were  to  be  adminis- 
tered by  the  judges  of  the  superior  orappellale 
court,  in  the  circuits  to  which  they  should  be 
respectively  assigned.  By  the  game  authority, 
the  jurisdiction  of  the  Circuit  Courts  to  be 
held  in  the  several  counties  was  declared  loem- 
bracM),  1st,  all  criminal  cases  that  shall  not  be 
otherwise  provided  for  by  law ;  and  2d, exclusive 
original  jurisdiction  in  all  civil  cases  which 
shall  not  be  cognizable  before  the  prefects  and 
alcaldes.  FtdeLawsof  New  Mexico,  Kearney's 
Code,  p.  48.  Of  the  validity  of  these  ordi- 
nances of  the  provisional  government  there 
is  made  no  question  with  respect  to  the  period 
during  which  the  territory  was  held  by  the 
United  States  as  occupying  conqueror,  and  it 
would  seem  to  admit  of  no  doubt  that  during 
the  period  of  their  valid  existence  and  opera- 
tion, these  Ordinances  must  have  displaced  and 
superseded  every  previous  institution  of  the 
vanquished     or     deposed     political      power 
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which  was  incompatible  with  them.  But  it  baa 
been  contended,  that  whatever  may  have  been 
the  rights  of  the  occupying  conqueror  as  such, 
these  were  all  terminated  by  the  termination  of 
the  belltgeient  attitude  of  the  parties,  and  that 
with  the  close  of  the  contest  every  institution 
which  bad  been  overthrown  or  suspended 
would  be  revived  and  re-established.  The  fal- 
lacy of  this  pretension  is  exposed  by  the  fact 
that  the  territory  never  was  relinquished  by  the 
conqueror,  nor  restored  to  its  original  condition 
of  allegiance,  but  was  retained  by  the  occupant 
until  possession  was  matured  into  absolute  per- 
manent dominion  and  sovereignty;  and  this, 
too,  under  the  settled  purpose  of  the  United 
States  uever  to  relinquish  the  possession  ac- 

Suired  by  arms.  We  conclude,  therefore,  that 
le  Ordinances  and  institutions  of  the  provision 
al  government  would  be  revoked  or  modified 
by  the  United  States  alone,  either  by  direct  leg- 
islation on  the  part  of  Congress,  or  by  that  of 
the  Territorial  Government  in  the  exercise  of 
powers  d#le^ted  by  Congress.  That  no  pow- 
er whatever,  incompatible  with  the  Constitution 
or  laws  of  the  United  States,  or  with  the  au- 
thority of  the  provisional  government,  was  re- 
tained by  the  Mexican  Qovemment,  or  was  re- 
vived under  that  government,  from  the  period 
at  which  the  possession  passed  to  the  autbori- 
itics  of  the  United  SUtes. 

Among  the  laws  ordained  bv  the  provisional 
government  of  New  Mexico  is  one  conferring 
upon  creditors  the  right  of  proceeding  by  at- 
tachment in  certain  cases  against  their  debtors, 
and  prescribing  the  instances  in  which  and  the 
modes  by  which,  this  remedy  may  be  prosecu- 
ted. 

This  law  is  contained  in  what  is  called  the 
Kearney  Code,  at  p.  39,  and  is  found  under  the 
title  Attachments.  Upon  its  provisions,  the 
case  under  consideration  was  mstituted;  and 
those  provisions,  so  far  as  tliey  are  pertinent  to 
the  questions  before  us,  will  now  te  examined. 

By  section  Ist,  it  is  declared  that  creditors, 
whose  demands  amount  to  $50  or  more,  may 
sue  their  debtors  in  the  Circuit  Court  by  attach- 
ment in  the  following  cases,  to  wit : 

"1st.  When  the  debtor  is  not  a  resident  of 
this  Territory. 

3d.  When  the  debtor  has  concealed  himself 
or  absconded,  or  absented  himself  from  his 
usual  place  of  abode  in  this  Territory,  so  that 
the  ordinary  process  of  law  cannot  be  passed 
upon  him. 

8d.  When  the  debtor  is  about  to  remove 
his  property  or  effects  out  of  this  Territory,  or 
has  fraudently  concealed  or  disposed  of  his 
property  or  effects,  so  as  to  hinder,  delay,  or 
dofraud  his  creditors." 

It  is  under  the  3d  clause  only  of  this  1st  sec 
tion  of  the  Attachment  Law,  that  this  case  has 
been  or  could  have  been  institut(-(l;  since,  by 
recurrence  to  the  atlldavit  made  by  the  plaintiff 
in  the  attachment,  it  will  be  found  to  state,  that 
Leitensdorfcr  &  Co.  have  fraudently  disposed 
of  their  property  and  effects.  By  the  2a  sec- 
tion of  this  law  it  is  declared,  that  a  creditor, 
wishing  to  sue  his  debtor  by  attachment,  shall 
file  in  the  Clerk's  office  of  the  Circuit  Court  a 
petition  or  other  lawful  statement,  with  an 
affidavit  of  his  cause  of  action,  and  a  bond  with 
a  condition  to  the  latter  to  prosecute  his  action 
with  effect  and  without  delay,  and  to  refund 
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all  f>ums  of  money  that  may  be  adjudged  to  the 
defendant,  and  to  pay  all  damages  that  may 
accrue  to  any  defendant  or  garnishee,  by  reason 
of  the  attachment,  or  any  process  or  judgment 
thereon. 

The-Sd  section  of  this  same  Statute  provides, 
that  the  affidavit  made  by  the  plaintiff  sliall 
state  that  the  defendant  is  justly  indebted  to 
the  plaintiff,  after  allowing  all  just  discounts, 
in  a  sum  to  be  stated  iu  the  affidavit,  and  on 
what  account;  and  shall  also  state  that  the 
affiant  has  good  reason  to  believe,  and  does 
believe,  the  existence  of  one  or  more  of  the 
causes  which,  according  to  the  provision  of  the 
Isl  section,  will  entitle  the  plaintiff  to  suf^  by 
attachment.  See  collection  of  the  laws  of  New 
Mexico,  comprising  the  Kearney  Code,  p.  89. 

With  the  requisites  of  the  aforegoing  provia- 
ions  of  the  Statute,  it  appears,  by  the  record, 
that  the  plaintiff  below,  the  defendant  in  error 
here,  formally  and  regularly  complied. 

The  16th  section  of  the  Statute  enacts  that 
"  in  all  cases  when  property  or  effects  shall  be 
attached,  the  defendant  may,  at  the  court  to 
which  the  writ  is  returnable,'  put  in  his  answer 
without  oath,  denying  the  truth  of  any  material 
fact  contained  in  the  affidavit:  to  which  the 
plaintiff  may  reply.  A  tnal  of  the  truth  of  the 
affidavit  shall  be  had  at  the  same  term-;  and  on 
such  trial,  the  plaintiff  shall  be  held  to  prove 
the  existence  of  the  facts  set  forth  in  the  affi- 
davit, as  the  ground  of  the  attachment;  and  if 
the  issue  shall  be  found  for  him,  the  cause 
sliall  proceed;  but  if  it  be  found  for  the  defend- 
ant, the  cause  shall  be  dismissed  at  the  ccsta 
of  the  plaintiff." 

At  the  October  Term,  1840,  of  the  Circuit 
Court  of  the  Territory,  established  by  the 
Kearney  Code,  the  de^ndants  in  the  attach- 
ment appeared  and  filed  a  demurrer  to  the 
petition,  and  at  this  point  terminated  the  pro- 
ceedings had  in  this  cause  in  the  court  last 
mentioned.  By  subsequently  tendering  and 
joining  in  an  issue  in  the  District  Court  of  the 
Territory,  in  bar  of  the  plaintiff's  ri{rht  of 
recovery,  the  defendants  must  be  conndered 
as  having  waived  the  demuiYer  interpoeed  by 
them  in  the  Circuit  Court  of  the  provisloDal 
government,  and  there  appears  not  to  have 
been  a  joinder  in  the  demurrer,  nor  any  order 
whatever  taken  with  respect  to  it. 

On  the  9th  day  of  September,  18M),  was  ap- 
proved the  Act  of  Congress  establishing  the 
Territorial  Government  for  the  Territt^  of 
New  Mexico.  Vide  Slat,  at  Large,  Vol.  IXl,  p. 
446.  By  this  Act,  commonly  distinguished  as 
the  Organic  Law,  the  U-gislalive  and  judicial 
powers  of  the  Territorial  Government  are  pro- 
vided and  defined,  to  have  effect  from  the 
passage  of  that  Act.  The  former  (the  legisla- 
tive power,  jatfe  sec.  7).  it  is  declared,  shaU  ex- 
tend to  all  rightful  subjects  of  Irgislatioo  not 
inconsistent  with  the  Constitution  of  the  United 
States  and  the  Act  of  Congress  above  men- 
tioned. The  latter  (the  judicial  power,  ride 
sec.  10),  shall  be  vested  in  a  supreme  court,  in 
district  courts,  and  in  justices  of  the  peace. 
That  the  Supreme  Court  shall  consist  of  a  chief 
justice  and  two  associate  justices,  any  two  of 
whom  shall  form  a  quorum;  that  the  said  Ter- 
ritory shall  be  divided  into  three  iudicial  dis- 
tricts, and  a  district  court  shall  be  Leld  in  each 
of  said  districts  by  one  of  the  justices  of  the 

61  U.S 


Digitized  by 


Google 


1887. 


Lbitbksdorfbr  v.  Wbbb. 


17«-188 


Supreme  Court,  at  such  time  and  place  as  shall 
be  prescribed  by  law.  And  it  is  further 
dccurcd,  that  the  jurisdiction  of  the  several 
courts,  as  therein  provided  for,  both  appellate 
and  original,  and  that  of  the  justices  of  the 
peace,  shall  be  as  limited  by  law. 

On  the  10th  day  of  September,  18S1,  the  Dis- 
trict Court  of  the  United  States  for  the  First 
Judicial  District  created  by  the  Act  of  Congress, 
being  then  in  session,  the  plaintiff  in  the  attach- 
ment moved  the  court  for  leave  to  file  therein 
the  papers  and  proceedings  in  that  case,  and 
that  the  .same  might  be  made  a  port  of-  the 
records  of  the  District  Court;  and  it  was  there- 
upon ordered  by  the  court,  that  the  case  be 
entered  upon  its'docket.  Objection  was  made 
by  the  defendants  to  the  transfer  of  this  case 
from  the  Circuit  Court  of  the  provisional  gov- 
ernment {vide  Kearney  Code),  to  the  District. 
Court  created  by  Congress,  upon  the  ground 
that  the  Legislative  Assembly  had  no  power  to 
authorize  such  a  transfer.  This  objection  was 
overruled  by  the  District  Court,  and  exception 
was  taken  to  its  decision. 

Afterwards,  viz. :  on  the  26th  of  March,  1852, 
the  defendants  in  the  attachment  so  far  sub 
mittcd  themselves  to  the  Jurisdiction  of  the 
District  Court,  as  to  plead  to  the  averments  in 
the  petition  and  affidavit,  and  to  pray  judg- 
ment of  the  action,  because  they  say  that  at  the 
time  of  the  institution  of  the  suit,  viz. :  on  the 
30th  day  of  July,  1849,  the  defendants  had  not 
fraudentlv  disposed  of  their  property,  so  as  to 
hinder,  aelay  and  defraud  their  creditors. 
And  again,  at  the  same  term  of  the  said  Dis- 
trict Court,  the  defendants,  upon  affidavits 
made  by  them  of  the  insufficiency  of  the  sure- 
ties in  the  bond  filed  by  the  plaintiff  in  the 
attachment,  applied  for  and  obtained  from  thai 
court  an  order  for  further  security,  which 
security  was.  upon  the  said  application  and 
order,  given  by  the  plaintiff. 

On  the  1st  day  or  October.  1852,  this  cause 
was,  upon  the  petition  and  affidavit,  the  plea 
of  the  defendants,  and  the  evidence  produced 
by  the  parties,  submitted  to  a  jury,  who  found 
that  the  affidavit  of  the  plaintiff  was  true; 
whereupon  it  was  considered  and  ordered  by 
the  court  that  the  cause  should  proceed,  and 
that  the  defendants  should  plead  to  the  merits 
of  the  plaintiff's  demand ;  and  the  defendants 
having  pleaded  that  they  did  not  promise  and 
undertake  as  the  plaintiff  had  charged  them, 
and  u^n  this  last  issue  the  cause  having  been 
committed  to  a  Jury,  they  found  for  the  plaint- 
liff,  and  assessed  his  damages  at  |10.£S0.26. 
After  the  finding  of  the  Junes  upon  both  the 
issues  in  this  case,  motions  were  made,  first  for 
a  new  trial,  and  second  for  an  arrest  of  judg- 
ment, both  of  which  motions  were  overruled. 
As  these  were  motions  submitted  to  the  discre- 
tion of  the  court,  and  determined  by  it  upon 
facts  and  circumstances  not  fully  disclosetl 
upon  this  record,  it  would  be  improper  in  this 
court,  and  in  conflict  with  its  settled  rule  of  ac- 
tion, to  overrule  or  even  to  canvass  the  decision 
of  tlie  court  which  overruled  these  motions. 

In  the  objection,  which  was  taken  to  the 
power  of  the  Legislative  Assembly  to  transfer 
the  cognizance  of  causes  previously  pending 
under  the  laws  of  the  provisional  government 
lo  the  courts  createfl  by  the  Act  of  Congress 
establishing  the  Territory  of  New  Mexico,  we 
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can  perceive  no  force.  It  was,  undoubtedly, 
within  the  oompetency  of  Congress  either  to 
define  directly,  by  their  own  Act,  the  Jurisdic- 
tion of  the  courts  created  by  them,  or  to  del- 
egate the  authority  requisite  for  that  p^rpoBe 
to  the  Territorial  Government;  and  by  either 
proceeding,  to  permit  or  to  deny  the  transfer  of 
any  legitimate  power  or  Jurisdiction  previously 
exercimd  by  the  courts  of  the  provisional  gov- 
ernment, to  the  tribunals  of  the  government 
they  were  about  to  substitute  for  the  Territory, 
in  lieu  of  the  temporary  or  provisional  gov- 
ernment. This  power  we  consider  was,  in  ract, 
delegated  by  Congress  to  the  Territorial  Gov- 
ernment by  the  7th  section  of  the  Act  of  1850, 
which  declares,  that  "the  legislative  power  of 
the  Territorv  shall  extend  to  all  rightful  sub- 
jects of  legislation  consistent  with  the  Constitu- 
tion of  the  United  States  and  with  this  Act;" 
and  by  the  10th  section  of  the  Act,  which,  after 
ordaining  a  Supreme  t^ourt,  District  and  Pro- 
bate Courts,  and  justices  of  the  peace,  and 
after  dividing  the  Territoiy  into  three  Judicial 
districts,  and  directing  a  District  Court  to  be 
held  in  each  district,  by  one  of  the  Judges  of 
the  Supreme  Court,  goes  on  to  declare,  that 
"the  Jurisdiction  of  the  several  courts  therein 
provided  for,  both  appellate  and  original,  and 
that  of  the  Probate  Courts,  and  of  Justices  of 
the  peace,  shall  be  as  limited  by  law." 

The  inquiry  regularly  su^ested  by  these 
provisions  of  the  Act  of  Congress,  is  not 
whether  they  invested  the  Legislative  Assembly 
with  authority  to  prescribe  the  subjects  for  the 
cognizance  of  the  courts  created  by  that  Act — 
of  this  there  can  be  no  doubt — but  whether  the 
authority  delegated  to  that  Assembly  has  been 
in  fact,  and  to  what  extent,  exerted  with  ref- 
erence to  controversies  previously  in  litigation 
in  the  courts  of  the  provisional  government, 
and  to  subjects  of  controversy  subsequently 
arising. 

Under  the  provisions  of  the  Act  of  Congress 
above  quoted,  the  Legislative  Assembly  have, 
in  several  instances,  prescribed  the  powers  and 
duties  of  the  Territorial  Courts,  and,  among 
others,  by  the  4th  section  of  the  Act  of  that 
Assembly,  passed  on  the  12th  of  July,  1851; 
by  which  section  it  is  declared,  that  the  Distaict 
Courts  shall  have  original  jurisdiction  in  all 
cases  civil  and  criminal,  in  which  the  jurisdic- 
tion is  not  specially  delegated  to  some  other 
court:  and  by  the  2d  section  of  the  Act  of  the 
Assembly,  approved  on  the  14th  of  July,  18S1, 
expressly  providing,  "that  all  bonds,  writs 
and  proces.ses,  which  have  remained  in  force, 
shall  be  carried  to  a  final  decision  in  the  courts 
chtablished  by  the  Legislative  Assembly,  to 
the  same  effect  as  they  would  have  been  in  the 
courts  previously  existing." 

As  the  Legislative  Assembly  possessed  no 
power  to  organize  or  create  courts  differing 
from  those  created  by  the  Act  of  Congress, 
which  Act  ha4l  divided  the  Territory  into  dis- 
tricts, and  had  designated  the  courts  which 
should  be  vested  either  with  appellate  or  origi- 
nal Jurisdiction,  it  would  seem  to  follow  that, 
by  an  Act  of  the  Legislative  Assembly,  de- 
signed to  preserve,  and  to  prevent  the  discontin- 
uance of  rights  in  litigation  subsisting  in  the 
courts  of  the  provisional  government,  the  dis- 
tribution of  the  cognizance  of  those  rights  was 
intended  to  b«  (^aae  to  courts  corresponding  in 
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their  jurisdiction  witli  the  tribunals  of  the  pro- 
visional government. 

Such  appears  to  have  been  the  interpretation, 
by  the  Judges  of  the  Supreme  Court  of  the 
Territory,  of  the  Acts  of  the  Legislative  Assem- 
bly, and  by  which  interpretation  they  have 
recognized  the  transfer  of  causes  pending  in 
the  Circuit  Courts  of  the  provisional  govern- 
ment, for  final  decision,  to  the  District  Courts 
under  iheTcrritorial  Government ;  and  although 
there  is  some  obscurity  in  the  language  of  the 
Territorial  .-statutes  on  this  subject,  yet  the 
reasonableness  of  their  interpretation  by  the 
Supreme  Court  and  the  District  Courts  of  tbe 
Territory  commends  it  to  our  approval,  and  its 
adoption  conforms  to  the  rule  of  this  court,  by 
which  it  has  followed  the  construction  of  local 
statutes  established  by  the  highest  judicial  au- 
thority of  the  community  for  whose  government 
they  are  enacted. 

At  the  trial  of  the  issue  joined  upon  the 
verity  and  effect  of  the  affidavit,  the  plaintiff 
in  the  attachment,  to  maintain  that  issue,  on 
his  part,  produced  in  evidence  and  proved  the 
execution  of  an  assignment,  by  which  Leit- 
eusdorfer  had  conveyed  all  his  goods,  wares 
and  merchandise,  and  all  his  property  and 
effects,  of  the  late  firm  of  Leitensdorfer  &  Co. 
Also,  an  instrument  executed  at  the  same  time, 
by  Joab  Houghton,  the  other  member  of  the 
firm,  whereby  he  authorized  the  assignees  of 
Leitensdorfer  &  Co.  to  use  and  sign  his  name 
in  any  way  that  it  might  be  necessary  for  them 
to  use  it  in  settling  the  business  of  the  late  Arm 
of  Leitensdorfer  &  Co.  By  the  deed  from 
Leitensdorfer,  certain  creditors  to  the  amount 
of  between  twenty  and  thiity  thousand  dollars 
were  preferred,  besides  all  sums  of  mone^  due 
by  Leitensdorfer  &  Co.  for  simple  deposits  or 
money  loaned  without  interest;  after  which, 
the  general  creditors  were  to  be  paid  pro  rata, 
from  whatever  might  be  collected,  until  tbe 
assets  should  be  exhausted.  There  was  no  in- 
ventory of  assets,  nor  any  schedule  of  debts  due 
by  said  Leitensdorfer,  attached  to  or  accom- 
panying the  deed  of  assignment.  The  deed 
provided  that  a  fair  and  correct  list  of  the 
liabilities  of  Lciten^'dorfer  &  Co.,  and  also  a 
fair  list,  so  far  as  could  be  made,  of  all  the  as- 
sets, was  to  be  made  within  ten  days  after 
signing  the  deed;  within  this  period,  an  inven- 
tory of  ^ssets  was  made  out,  but  no  list  of 
liabilities.  Some  persons,  whose  names  were 
not  iu  the  assignment,  who  had  deposited  with 
or  loaned  money  without  interest  to  tbe  firm, 
were  paid  by  tbe  assignees,  and  the  deed  was 
not  pursued  in  other  respects.  Upon  the 
closing  of  the  testimony  on  the  trial  in  the  Dis- 
trict Court,  the  defendants,  the  now  plaintiffs 
in  error,  moved  the  court  for  the  following 
iiistnictions  to  tbe  jury,  all  »f  which  were  re- 
fused: 

1.  That  as  the  alignment  was  the  act  of 
Leitensdorfer  alone,  with  which  Houghton  had 
nothing  to  do,  the  act  of  one  defendant  would 
not  authorize  an  attachment  against  two,  and 
the  verdict  must  be  for  the  defendants. 

3.  That  the  deed  of  a-s-iiigninenl  was  not  fraud- 
ulent in  law :  and  unless  tlie  jury  find,  from  the 
evidence,  that  in  fact,  at  the  time  of  the  com- 
mencemunt  of  this  suit,  the  plaintiff  had  good 
reason  to  liclii-ve  that  the  defendants  had  fraud- 
ulently disposied  of  their  property  and  effects, 
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80  as  to  hinder,  delay  and  defraud  their  credit- 
ors, they  must  find  for  the  defendants. 

8.  Tiiat  as  the  plaintiff  had  shown  no  title  to 
the  note  sued  on  in  himself,  he  bad  no  autfaoritr 
to  sue,  and  the  jury  must  find  for  the  defend- 
ants. 

The  court ,then  instructed  the  jury  that  the 
deed  was  fraudulent  in  law,  because  of  the  want 
of  a  schedule  thereunto  annexed  of  the  property 
and  effects  conveyed  to  the  assignees,  and  be 
cause  of  the  want  of  a  schedule  of  the  preferred 
creditors,  and  because  of  a  preference  of  some 
creditors;  and  also,  if  the  jury  found  that  tlie 
defendants,  or  either  of  them,  had  fraudulently 
disposed  of  their  property  and  effects,  so  as  to 
binder,  delay,  or  defraud  their  creditors,  at  tbe 
time  of  the  commencc^ment  of  this  suit,  I  bey 
must  find  for  the  plaintiff.  That  the  execution 
of  the  deed  by  Leitensdorfer,  unaccompanied 
by  the  proper  schedules,  was  a  fraudulent  dis- 
position in  law,  as  aforesaid:  and  that  the  com- 
mission of  a  fraud  in  law  by  the  defendants,  or 
either  of  them,  without  fraud  in  fact,  or  with- 
out an  intent  lo  defraud,  was  a  sufficient  cause 
for  the  attachment  as  the  commission  of  a  fraud 
in  fact,  or  with  intent  to  defraud.  And  also, 
that  upon  the  trial  of  this  issue  it  was  not  neces- 
sary for  the  plaintiff  to  show  himself  a  creditor 
of  I  he  defendants,  farther  than  is  shown  in  the 
aflidavit,  to  entitle  him  to  a  verdict  in  hia  favor 
upon  the  issue  of  the  truth  of  the  affidavit;  but 
that  tbe  sole  issue  was,  whether  the  defendants, 
or  either  of  them,  at  the  time  of  the  commence- 
ment of  the  suit,  had  fraudulently  disposed  of 
their  property  and  effects,  so  as  to  hinder,  delay 
or  defraud  their  creditors. 

Upon  the  refusal  by  the  court  of  the  Ist.  dd 
and  8d  prayers  presented  by  the  defendants,  and 
to  the  granting  of  the  instructions  prayed  for  by 
plaintiff  below,  the  defendants  excepted. 

Upon  tbe  trial  of  the  issue  joined  on  the  plea 
in  bar  to  the  action,  no  question  of  law  was 
raised,  no  exception  taken  to  any  of  the  pro- 
ceedings under  that  issue. 

On  an  appeal  from  the  judgment  of  tbe  Dis- 
trict Court  to  the  Supreme  Court  of  the  Terri- 
tory of  New  Mexico,  the  judgment  of  the 
District  Court  was,  on  the  38th  of  Febniajy, 
18d3,  affirmed. 

It  is  obvious,  that  in  the  proceedings  in  the 
District  Court,  neither  the  justice  nor  the 
amount  of  the  plaintiff's  demand  was  put  m 
controversy.  These  were  not  embraced  within 
the  issue  raised  upon  the  peliliou  and  atlidaviL 
That  issue  related  only  to  the  right  of  tbe  plaint- 
iff to  sue  in  a  particular  form  of  action,  a  right 
dependent  upon  his  ability  to  show  the  allegvd 
character  of  tbe  defendants'  acts,  with  rop«ct 
to  their  creditors  generally,  and  not  with  re- 
spect to  the  plainliir  particularly  or  exclusively. 
'The  verity  and  the  amoui:t  of  the  plaintiff's  (je- 
mand  were  niatteru  for  distinct  and  ulterior  in- 
vestigation. The  proceeding,  then,  upon  tbe 
petition  and  affidavit,  was  in  reality  a  proceed- 
ing in  abatement,  and  not  in  bar  of  the  p]ain^ 
iff  8  debt  or  right  of  recovery.  This  appears  to 
be  a  regular  conclusion  from  the  language  of 
the  law  of  the  Territory,  and  it  is  in  accordance 
with  tbe  construction  by  the  courts  of  a  neigh- 
boring State  of  a  law  identical  in  its  provisian* 
with  the  law  of  the  Kearney  Code,  and  fiWB 
which  law  it  is  not  improbable  Ibul  (he  lattt-r  wa* 
adopted.     Vide  Missouri  Reports,  Vol.  V.,p. 
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544:  76.,  18,  p.  118;  lb.,  U,  p.  600;  lb.,  13.  p. 
490. 

It  ia  true,  that  by  the  practice  of  the  State 
courts  the  preliminary  proceedings  upon  the 
petition  and  affidavit,  and  any  questions  of  law 
ruled  by  the  courta  in  those  proceedings,  are 
•carried  for  review  to  the  tribunnls  of  last  resort. 
But  this  is  a  practice  authorized  by  the  States 
under  their  peculiar  jurisprudence.  The  States 
possess  au  undoulned  power  to  permit  or  to  re- 
quire of  their  courts  the  reezarainaiion  and 
control  of  proceedings  in  their  own  iribuuuls, 
entirely  interlocutory  in  their  nature.  The  ap- 
pellate or  revisory  power  of  this  court,  as  de- 
fined by  the  Constitution  and  laws  of  the  United 
States,  is  more  restricted  in  its  extent  than  that 
with  which  some  of  the  States  have  invested 
their  courts.  By  the  33d  section  of  the  Act  of 
Congress  to  establish  the  judicial  conrU  of  the 
United  States,  it  w  declared  that  final  judgments 
and  decrees  in  civil  actions  and  suits  in  equity 
in  a  Circuit  Court,  brought  there  by  original 
process,  or  removed  there  from  the  courts  of  the 
several  Statis,  or  from  a  District  Court,  where 
the  matter  in  dispute  exceeds  the  sum  or  value 
of  $3,000,  exclusive  of  costs,  may  be  examined. 
aod  reversed  or  affirmed,  in  the  Supreme  Court. 
But  there  shall  be  no  reversal  for  error  in 
ruling  any  plea  in  abatement  oth<;r  than  a  plea 
to  the  jufisdiclion  of  the  court,  or  such  plea  to 
a  petition  or  bill  in  equity,  as  is  in  the  nut  urc  of 
a  demurrer. 

From  this  provision  in  the  Act  of  Congress  it 
follows,  that  the  preliminary  proceedings  in  the 
District  Court  of  the  Territory,  lieing  in  its 
nature  interlocutory,  and  desigu'-d  to  abate  the 
particular  remedy  by  attaciiment  only,  and 
having  no  application  to  the  plaintiff's  fii<ht  to 
a  recovery  of  his  demand,  or  to  the  jurid<lielion 
of  the  Territorial  Court,  either  as  to  the  parlies 
or  the  subject  matter  of  the  controversy,  that 
proceeding  comes  not  within  the  ap|>ellato  or 
revisory  power  of  this  couit. 

Upon  the  trial  in  chief,  or  upon  tlie  merits, 
there  appears  to  have  been  no  question  made, 
nor  any  [winl  reserved  upon  ilie  law  or  the  evi- 
dence; the  record  of  this  trial  presents  simply 
the  finding  of  the  jury,  and  the  judgment  of 
the  Dibtrict  Court  upon  that  finding. 

The  deemon  of  tn«  Supreme  Court  of  tfie  Terri- 
torj/,  in  nutainitig  the  judf/ment  of  the  DUitriet 
Court,  nunt,  t/ierrfore,  be  ajffinned. 

Ctted-21  Wall..  88;  9  Wall..  I!«:  15  Wall..  381;  SO 
WaU.,  301;  21  Wall..  88;  Zt  Wall.,  288-304;  9  Am. 
Uep.,  673  (36  Ind.,  UW. 


JACOB  U.  PAYNE,  J.  P.  HARRISON,  aito 
GEORGE  W.  HUNTINGTON.Commercial 
Partners,  under  the  Name  and  Firm  of 
Patkb  &  Habhisox,  Intervenors,  &c.,  Plfft. 
in£r.,  _ 

V, 

JOHNATHAN  J.  NILE8,  JAMES  M. 
NILES,  LEANDEB  H.  COREY,  and 
STEPHEN  ALLEN,  Partners,  doing 
Business  under  the  Name  and  Style  of 
^n.KB  &  Co.,  Plff:,  AND  WM.  A.  BROAD- 
WELL,  Syndic  of  Andrew  Knox.  Decea.sed, 

(See  8.  C,  W  How.,  SO-fSU 
See  90  Qovf-. 


Writs  of  error  gotemeA  by  common  law — no  one 
but  party  tan  bring  error  nor  be  made  defend- 
ant in,  unlet*  party  below. 

Writs  of  error  to  remove  the  jadgrment  of  an  In- 
ferior tribunal  to  this  court  are,  under  the  Acts  of 
Confrress.  iroverned  by  the  principles  aiid  usages 
of  oomuion  law. 

No  one  can  bring  up,  as  plaintiff  In  a  writ  of  er- 
ror, the  Jiidifment  of  an  Inferior  court  to  a  superior 
one,  unless  he  was  u  party  to  the  Jud);rinont  In  the 
court  Ixjlow:  nor  can  anyone  be  made  a  defendant 
In  ttio  writ  of  error,  who  was  not  a  party  to  the 
judpiDf  Dt  In  the  Inferior  court. 

Argued  Jan.  i7,  1868.      Decided  Feb.  H,  1868. 

THIS  suit  was  brought  in  the  Circuit  Court  of 
the  United  Slates  for  the  Eastern  District  of 
Louisiana,  by  Niles&Co.,  against  Knox,  toen- 
forcethe  vendor's  privilege  under  the  Civil  Code, 
for  the  recovery  of  the  price  of  certain  machin- 
ery. Payne  and  Harrison .  the  plaint  iffs  in  error, 
subsequently  intervened  by  petition.  On  Feb. 
H,  IMtJ.  tlie  petition  of  intervention  was  dis- 
mis.sed  by  the  court  below,  without  Knox  hav- 
ing^ ix-en  made  a  i)arty  to  it. 

The  case  is  now  here  on  a  writ  of  error,  sued 
out  by  Payne  and  Harrison. 

A  further  statement  appears  in  the  opinion 
of  the  court. 

Memtm.  Chilton  and  Davidg^e,  for  the 
plaintiffs  in  error: 

On  Iwhalf  of  the  intervenors,  the  plaintiffs 
in  error,  it  will  he  contended : 

First.  That  their  title  and  mortgages  being 
admitted,  they  are  entitled  to  precedence,  un- 
less Niles  &  Co.  have  established  their  claim  to 
be  considered  privileged  creditors. 

Civil  Code  of  La.,  8150,  8'^78.  8158. 

Second.  That  Niles  &  Co.  are  not  entitled 
to  the  privilege. 

Civil  Code,  3l.'>3;  Taylor  v,  Ornin,  16  La., 
393;  4  Ann.,  97,  131 ;  Ut  Munieipaiity  v.  Hall, 
3  Ann.,  549. 

.Vestrs.  J.  P.  Benjamin  and  Albert 
Pike>  for  defendants  in  error: 

1.  The  writ  of  error  must  be  dismissed. 
There  is  no  such  record  as  is  required  by  the 
Uih  and  81st  rules  of  the  court.  There  is 
nothing  but  a  petition  of  intervention,  and  an 
agreed  statement  of  facts  wiihoui  any  date; 
bill  which  seems  to  have  been  made  up  after 
the  new  trial  was  refused;  no  answer:  no 
pleadings;  do  bill  of  exceptions. 

Keener.  Whittaker,  18  Pet.,  459;  Ottrtin  v. 
Petitpair,.  69  U.  S.  (18  How.),  109. 

3.  The  judgment  applied  for  is  one  of  which 
this  court  has  no  jurisdiction ;  the  writ  ought 
to  be  dismi&sed. 

Bayard  v.  Lombard,  9  How.,  5.50;  Gurli»  v. 
Petitpain,  59  U.  S.  (18  How.),  IIO. 

If,  however,  the  court  shall  determine  that 
it  can  rightfully  take  cognizance  of  the  cause, 
the  following  points  and  authorities  are  fur- 
ther submitted : 

1.  The  petition  of  intervention  was  rightfully 
dismissed  for  want  of  proper  parties. 

3.  The  Circuit  Court  was  without  jurisdic- 
tion on  the  petition  of  intervention. 

S«eW»  V.  Barrow,  17  How.,  130. 

8.  On  the  merits  of  the  claim  of  the  inter- 
vening parties,  it  is  submitted  that  the  right 

Note.— Wo  one  but  parties  to  the  record  eon  be 
heard  <m  appeal  or  writ  of  eiror.  See  note  to  Har- 
rison V.  Nixon,  84  n.  8.  (9  Pet.),  488. 
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of  Niles  &  Co.  is  superior,  both  in  law  and  in 
equity. 

Mr.  C/uef  Juttiee  Tanejr  delivered  tlie  opin- 
ion of  I  be  court: 

Tliis  case  is  brougtit  here  by  a  writ  of  error 
directed  to  the  Circuit  Court  for  the  Eastern 
District  of  Louisiana. 

It  appears  by  the  transcript,  that  Xiles  &  Co. , 
citizeos  of  Ohio,  brought  suit  in  the  Circuit 
Court  against  Andrew  Knox,  of  Louisiana,  for 
the  price  of  certain  machinery  furnished  to  the 
latter  for  the  use  of  his  plantation.  They  claim- 
ed the  vendor's  privilege  on  the  articles  sold, 
which  were  still  in  possession  of  the  vendee. 
The  suit  was  instituted  on  the  21st  of  February, 
1855,  and  ou  the  17th  of  April,  1855,  a  decree 
was  rendered  in  favor  of  the  plaintiff  for  f  2,686.  - 
69,  with  interest,  and  with  the  vendor's  priv- 
ilege on  the  machinery. 

On  the  19th  of  March,  18SS.  Payne  &  Har- 
rison, the  plaintiffs  in  error,  citizens  of  Louisi- 
ana, filed  in  the  Circuit  Court  a  petition  of  in- 
tervention io  the  almve  mentioned  suit,  alleg- 
ing that  Enox  was  indebted  to  them  in  a  large 
sum  of  money,  for  which  they  held  a  mort- 
gage on  the  plantatUm  on  which  the  machinery 
in  question  was  erected;  and  claiming  that 
their  right  by  virtue  of  this  mortgage  was 
superior  to  the  vendor's  lien  of  Kiles  &  Co., 
and  prayed  a  citation  for  Niles  &  Co. :  but  did 
not  pray  for  any  process  against  Knox.  Nor 
does  the  record  show  that  he  ever  voluntarily 
appeared  to  or  answered  this  petition.  And  on 
the  8th  of  February,  1856,  it  was  by  the  Judg- 
ment of  the  Circuit  Court  finally  dismissed, 
with  costs. 

A  statement  of  facts  was  afterwards  agreed 
on  between  the  counsel  for  Niles  &  Co.  and 
the  counsel  for  Payne  and  Harrison,  which  is 
set  forth  in  the  transcript,  but  it  does  not  appear 
that  Knox  assented  to  it,  or  indeed  had  any 
knowledge  of  it. 

Afterwards,  on  the  18th  of  February,  1856, 
the  counsel  for  Payne  &  Harrison  represented 
to  the  court  that  Knox  had  died  after  the  suit 
on  their  intervention  was  instituted,  and  that 
no  one  had  qualified  as  his  executor  or  ad- 
ministrator; and  that  there  was  no  representa- 
tive of  his  estate,  except  William  A.  Broad- 
well,  of  New  Orleans,  who  was  the  duly  ap- 
pointed and  qualified  syndic  of  said  Knox ;  and 
thereupon  moved  the  court  that  the  said  Bix>ad- 
well  be  made  a  party  to  the  cause,  which  was 
accordingly  ordered  by  the  court,  and  a  copy 
of  the  order  served  on  him  by  the  marshal  on 
the  succeeding  day;  and  on  the  day  of  the  serv- 
ice, this  writ  of  error  was  sued  out  by  the  in- 
terveners, Payne  &  Harrison. 

The  writ  recites  that  a  judgment  was 
rendered  in  a  case  between  Niles  &  Co.,  plaint- 
iffs, and  Broadwell,  syndic  of  Knox,  defend- 
ants, and  Payne  and  Harrison,  intervenors  in 
said  suit,  who  were  plaintiffs,  both  as  M^nst 
Niles  &  Co.  and  Broadwell,  syndic  of  Knox; 
and  citations  were  issued  and  served  on  Niles 
&  Co.  and  Broadwell,  to  appear  in  this  court 
upon  the  return  of  the  writ  of  error. 

It  will  be  seen,  from  this  statement,  that 
Payne  &  Harrison  were  not  parties  to  the 
judgment  in  the  suit  of  MUi  d  Co.  v.  Knox. 
The  only  judgment  in  the  Circuit  Court  to 
which  they  were  parties,  was  the  judgment 
8»« 


dismissing  their  petition  of  inteirention;  and 
Knox  was  not  made  a.  party  defendant  in  that 
proceeding,  nor  was  he  a  party  to  that  judg- 
ment The  order  of  the  court  to  make  Btom- 
well,  his  syndic,  a  party,  was  passed  after  this 
judgment  was  rendered. 

Writs  of  error  to  remove  the  judgment  of  an 
inferior  tribunal  to  this  court  are,  under  the 
Act  of  Congress,  governed  by  the  principles 
and  usages  of  the  common  law.  And  it  is  'nrj 
well  settled  in  all  common  law  courts,  that  no 
one  can  bring  up,  as  plaintiff  in  a  writ  of  error, 
the  judgment  of  an  inferior  court  to  a  superior 
one,  unless  he  was  a  pariy  to  the  judgment  in 
the  court  below ;  nor  can  any  one  be  made  a 
defendant  in  the  writ  of  error,  who  was  not 
a  pariy  to  the  judgment  in  the  ioferuH-  court. 
Payne  &  Harrison,  therefore,  have  no  right  to 
sue  out  a  writ  of  error  upon  the  judgntent  in 
the  suit  between  Niles  &  Co.  and  Knox,  to 
which  they  were  not  a  party,  nor  can  they 
make  Knox  or  bis  representative  a  defendant 
in  a  writ  of  error  brought  upon  the  Jud^^ent 
on  the  petition  of  intervention  to  whitih  neither 
Knox  nor  Broadwell,  his  syndic,  was  a  party. 

This  writ  of  error  attempts  to  do  both,  and 
is  therefore  not  warranted  by  law. 

/( cannot  bring  tht  judgment*  r^trrtd  to,  tir 
either  of  them,  btfore  this  court,  and  tmut,  thert- 
fore,  be  ditmitted,  with  cott*. 


THE  COVINGTON  DRAWBRIDOE  OOM- 
PANY,  AppU.. 

0. 

ALEXANDER  O.  SHEPHERD   kt   ax. 

(See  S.  C,  ao  How.,  2ZT-234.) 

Averment,  that  corporation  it  dtiten  of  a  State, 
tuffleientforjuriidiction — when  Ad  oflacorpv- 
ration  it  a  public  law,  averment  of  eiitenship  it 
tuffldent. 

Tn  a  suit  by  or  asainst  a  corporation,  in  tta  cor- 
porate name,  an  averment  tbal  tbey  were  citiaem 
of  a  partioular  State  (it  such  was  the  fact>.  Is 
sufficient  to  irlve  Jurisdiction  to  a  court  of  tha 
United  States. 

Where  the  Act  of  Inoorparation  is  a  public  Imw, 
which  the  court  Is  bound  to  notice,  the  averment 
of  the  citizenship  of  the  memliers  of  the  Corpors- 
tion  is  all  that  is  required. 

Argued  Jan.  16,  1868.      Decided  Feb.  24,  18S8. 

TN    ERROR  to  the  Circuit  Court   of   the 
X.    United  States  for  the  District  of  Indiana. 

The  Covington  Drawbridge  Co.  was  incor- 
porated by  the  General  Assembly  of  the  State 
of  Indiana,  for  the  purpose  of  constructing  a 
bridge  across  the  Watiaah  River,  at  Covington, 
in  Indiana.  Authority  was  given  to  demand 
tolls  of  travelers  upon  said  bridge,  and  an  ob- 
ligation was  imposed  upota  the  Corporation  to 
construct  a  draw  for  the  passage  of  steamboats, 
and  to  remove  it  upon  the  approach  of  boats, 
&c. 

This  suit  was  brought  in  the  court  below  fay 
the  defendants  in  error,  to  recover  damages 
resulting  to  their  steamboat.  The  Cabinet,  from 
an  alleged  failure  of  the  said  Bridge  Oompaoy 
to  open  the  draw  of  the  said  widge  at  the 
proper  time. 

'The  trial  below  resulted  in  a  verdict  and 
judgment  for  the  plaintiffs  for  $6,084. 93,  when^ 
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upon  the  defendaot  brought  the  case  here  on  a 
writ  of  error. 

A  further  statement  appears  in  the  opinion  of 
the  court. 

Mr.  O.  H.  Smith, for  plaintiffs  in  error: 

The  declaration  did  not  give  jurisdiction  to 
the  court.  The  only  part  of  the  declaration 
that  refers  to  the  citizenship  of  the  parties,  is 
in  these  words:  "Alexander  O.  Shepherd,  James 
Davidson,  Elijah  F.  Oillan.  Samuel  McClure, 
Samuel  Peters,  and  Gleorge  Willard,  citizens  of 
the  State  of  Ohio,  complain  of  the  Covington 
Drawbridge  Corapan;^,  citizens  of  the  State  of 
Indiana,  defendants  in  this  suit,  in  a  plea  of 
trespass  on-  the  case. " 

I  refer  to  the  following  authorities,  showing 
that  the  question  is  res  Mljudicata  in  this  court: 

Bingham  v.  Cabot,  8  Dall.,  19-882;  Emory  v. 
Oreenough.  3  Dall.,  869;  Turner  v.  EnriUe.  4 
Dall.,  T ;  Abereitinnbie  v.  DupuU.  1  Cranch.  348; 
Wood  V.  Wngnon,  2  Cranch,  9;  MarihdU  v. 
BaU.  <t  0.  R.  R.  Co.,  16  How.,  814;  Lafayette 
Int.  Co.  V.  French.  59  U.  8.  (18  How.).  404. 

The  averment  that  the  Company  is  a  citizen 
of  the  State  of  Indiana,  can  have  no  sensible 
meaning  attached  to  it.  This  court  does  not 
hold  that  cither  a  voluntary  association  of  per- 
sons or  an  association  into  a  body  politic, 
created  by  law,  is  a  citizen  of  a  Slate  within  the 
meaning  of  the  Constitution.  And  therefore. 
if  the  defective  averment  in  the  declaration  had 
not  been  otherwise  supplied,  the  suit  must  have 
been  dismissed.  But  the  plaintiff's  replication 
alleges  that  the  defendanla  are  a  Cnrporaiion 
created  under  the  laws  of  the  State  of  Indiana, 
having  its  principal  place  of  business  in  that 
State.  These  allegations  are  confessed  by  the 
demurrer,  and  they  bring  the  ca.se  within  the 
deci-sion  of  this  court,  in  MarthaU  v.  T/te  Bait. 
AO  R.R.O0.,  16  How.,  814,  and  the  previous 
decisions. 

In  this  case  there  was  no  replication  to  sup- 

ry  the  defect  in  the  declaration,  and  therefore 
maintain  that  the  judgment  must  be  reversed 
and  the  suit  dismissed. 

Mr.  R.  W.  Thompson,  for  the  defendants 
in  error: 

The  declaration  in  this  case  does  not,  in  so 
many  words,  aver  that  the  defendants  are  a 
Corporation, but  it  proceeds  against  the  defend- 
ants as  a  Corporation,  "  The  Covington  Draw- 
bridge Company;"  the  name  is  appiopriate  to 
a  corporate  body.  It  Is  not  necessary  to  allege 
that  the  defendants  were  a  Corporation,  and  a 
demurrer,  for  the  want  of  such  an  allegation, 
would  have  been  frivolous. 

Union  Int.  Co.  v.  Osgood.  1  Duer.  707. 

A  company  may  be  (leclared  against  by  the 
name  by  which  it  is  known,  without  alleging  it 
to  be  chartered  or  incorporated,  or  registered. 

Woolf  V.   City  Steamboat  Co.,  7  Man.,  Q.  &. 

a,  103. 

The  general  issue  was  pleaded  in  this  case  by 
the  defendants,  and  that  plea  was  an  admission 
that  the  Corporation  defendant  was  capable  of 
suing  and  being  sued. 

Freeman  v.  Maehiat,  &e.  C%>.,  88  Me..  848. 

So  the  plaintiffs  admit  that  the  defendants 
are  a  Corporation,  by  suing  them  in  their  cor- 
porate name,  and  are  estopped  to  deny  it. 

PeopUv.  Turnpike  <fe  Bridge  Co..  20  Barb., 
518;  1  Pet.,  450. 
Oae  20  How.  U.  8.,  Boo«  16. 


Also,  bv  the  law  of  Indiana,  recognized  so  to 
be,  and  binding  on  this  court. 

Acta  of  Congress,  May  19,  1828. 

It  has  never  been  necessary  in  pleading,  to 
aver  that  a  party  was  a  Corporation;  if  ths 
name  implied  it,  that  was  sufficient. 

Harris  v.  Mwikingun,  Man.  Co.,  4  Blackf., 
267;  Richardson  v.  S^.  Joteph  Iron  Co.,  5 
Blackf.,  146;  U.  8  Bank  v.  Haskins.  1  Johns. 
Cas.,  182. 

This  argument  would  not  have  been  made, 
but  for  a  remark  made  by  Justice  Curtis,  in 
cause  of  French  v.  The  La  Fayette  Ins.  Co.,  5 
McLean,  461.  "It  does  not  appear  from  it 
(the  averment)  that  the  La  Favette  Ins.  Co.,  is 
a  corporation,  or  if  it  be  such,  by  the  law  of 
what  State  it  was  created."  That  remark  was 
well  applied  to  that  case,  for  the  averment  of 
citizenship  was  senneless  and  meant  nothing. 
Surely  this  court  cannot  have  meant  to  decide 
that,  in  declaring  by  or  against  a  corporation, 
if  the  name  used  is  appropriate  to  the  corporate 
body,  it  is  necessary  to  aver  that  the  party  is  a 
Corporation. 

No  one  will  deny  that  the  averment  of  the 
citizenship  of  the  plaintiffs  is  well  stated,  and 
the  allegation  is  the  same  with  reference  to  the 
defendants.  In  the  case  of  The  Bank  of  the 
U.  8.  V.  Beveaux,  5  Cranch,  61,  the  averment 
of  the  citizenship  of  the  corporation  plaintiffs 
was,  and  your  petitioners  aver  that  they  are 
citizens  ot  the  State  of  Pennsylvania,  and 
Chief  Justice  Marshall,  in  delivering  the  opinion 
of  I  lie  court,  upon  the  authority,  of  a  case  in 
12  Mod., said:  "the  court  was  authorized  to  look 
to  the  character  of  the  individuals  who  cora- 
posetl  the  corporation,  on  a  question  of  juris- 
diction." 

"Being  authorized  to  sue  in  their  corporate 
name,  they  could  make  the  averment,  and  it 
must  apply  to  the  plaintiffs,  as  individuals, 
l)ecause  ft  could  not  be  true  as  applied  to  the 
corporation." 

Surely  the  averment  in  that  case  was  no 
stronger  than  this. 

The  averment  in  the  declaration  in  this  case 
in  equivalent  to  a  statement  that  the  Covington 
Drawbridge  Company  was  a  Corporation  (for 
the  name  implies  it),  and  that  all  the  members 
of  the  Corporation  are  citizens  of  the  State  of 
Indiana;  this  lastaverment  is  the  easential  ele- 
ment of  jurisdiction.  This  court  held,  in  the 
case  of  LoiiintiUe  R.  R.  Co.  v.  Letson,  2  How. . 
497.  that  jurisdiction  might  be  maintained 
against  a  corporation  defendant  in  a  State 
where  it  was  incorporated  and  bad  its  principal 
olflce  of  business,  though  all  of  the  corporators 
did  not  reside  in  the  State  of  the  corporation. 

The  cases  in  this  court  since  the  case  of  The 
Commercial  Bunk  of  Vieksburgv.  Slocomb,  14 
Pet..  60,  in  which  the  question  of  jurisdiction 
has  been  decided,  have  proceed  upon  the  ground 
that  jurisdiction  might  attach,  though  all  the 
corporators  defendants  did  not  reside  in  the 
State  where  the  suit  was  brought;  but  certainly 
the  court  has  not  said,  that  averments  which 
were  held  sufficient  in  the  cases  of  Utrawbridge 
V.  Deteraux  <fc  &oeum.  when  the  utmost  strict- 
ness was  required,  would  be  insufficient  now. 

See  Justice  Grier's  opinion  in  Marshall  v. 
B.  &0.  R.  R.,  16  How.,  814. 

By  the  rules  of  pleading  applied  to  the  dec- 
laration in  this  cause,  the  Covington  Draw- 
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bridge  Company  is  to  be  ref^rded  as  a  Corpo- 
ration wliich  had  built  and  maintained  a 
drawbridge  upon  tlie  Wabasti  River,  at  Coving- 
ton, Indiana,  astlieir  name  would  indicate  tliey 
should,  and  that  all  the  corporators  or  members 
of  that  Company  were  and  are  citizens  of  In- 
diana. 

If  thexourt  should  renounce  the  jurisdiction 
of  the  Circuit  Court  in  this  case,  then  every 
decision  of  this  court  upon  the  question  of  ju- 
risdiction anterior  to  the  case  of  Letaon  v. 
Louisville  R.  R.  Oo.,2  How.,  497,  will  be  com- 
pletely overthrown  and  not  a  vestige  remain. 

It  certainly  never  was  intended  to  declare 
that  (he  court  had  no  jurisdiction  where  all  th^ 
corporators  were  citizens  of  the  State  in  which 
they  were  sued  and  carried  on  their  corporate 
business. 

In  the  case  of  TTie  Bank  of  Augusta  v.  Earle, 
18  Pet.,  619,  it  is  said  that  a  corporation  can 
have  no  legal  existence  out  of  the  bounds  of 
the  sovereignty  by  which  it  was  created.  It 
must  dwell  in  the  place  or  its  creation. 

This  Corporation,  the  Covington  Drawbridge 
Company,  dwelt  at  the  bridge  upon  the  Wabash 
River,  at  Covington,  which  they  built  and 
maintained,  and  upon  which  the  plalntifF's 
boat  was  ruined.  The  Corporation  dwelling  at 
that  bridge  in  the  State  of  Indiana,  must  nec- 
essarily have  been  created  by  the  Legislature 
of  the  State  of  Indiana. 

Mr.  Juttiee  Qrier,  in  delivering  the  opinion 
of  the  court  in  the  case  of  MariAall  v.  The  B. 
&  O.  R.  R.  Oo.A6  How.,  828,  829,reiterateR  the 
law  for  which  we  contend,  "that  in  deciding 
the  question  of  jurisdiction,  the  court  will  look 
behind  tho  corporate  collective  name  given  to 
the  party,  to  find  the  persons  who  are  tbo  stock 
holders — the  real  parties  to  the  controversy," 
and  the  question  being  whether  an  allegation 
that  the  "defendants are  a  body  corporate  by 
the  Act  of  the  General  Assembly  of  Maryland, 
was  sufflcient  to  make  it  appear  that  the  "  real 
defendants."  the  stockholders,  were  citizens  of 
that  State,  held  that  it  was. 

Mr.  Chief  Justice  Taney  delivered  the 
opinion  of  the  court : 

'  The  writ  of  error  in  this  case  was  brought 
upon  a  judgment  recovered  by  Shepherd  and 
others,  against  the  Covington  Drawbridge  Com- 
pany, in  the  Circuit  Court  of  the  United  States 
tor  the  District  of  Indiana. 

The  only  error  assigned  here  is,  that  upon 
the  declaration  and  pleadings  in  the  case,  the 
Circuit  Court  had  no  jurisdiction. 

This  objection  is  founded  upon  the  descrip- 
tion of  the  parties  in  the  declaration,  which  is 
in  the  following  words: 

"Alexander  O.  Shepherd,  Elijah  F.  Gillan, 
James  Davidson,  Saiauel  McClure,  Samuel 
Peters  and  Gleorjge  Willard,  citizens  of  the 
State  of  Ohio,  plamtiffs  in  this  suit,  complain 
of  the  Covington  Drawbridge  Company,  citi- 
zens of  the  State  of  Indiana,  defendants  in  this 
suit,  in  a  plea  of  trespass  on  the  case." 

The  plaintiff  in  error,  who  was  defendant  in 
the  court  below,  contends  that  it  does  not  ap- 
pear by  this  averment  that  the  Drawbridge 
Company  was  a  Corporation  chartered  by  Indi- 
ana, and  had  its  principal  place  of  business  in 
that  State;  and  that,  unless  this  appears  in  the 
pleadings,  the  averment  Uiat  they  were  citizens 
8»H 


of  that  State  was  not  sufficient  to  give  joriadic- 
tion  to  the  Circuit  Court. 

It  is  very  true,  that  where  individuals  vol- 
untarily associate  together,  and  adopt  a  name 
or  description  intended  to  embrace  all  of  its 
members,  and  under  which  its  contracts  and 
engagements  are  made,  and  its  business  carried 
on,  such  a  company  can  neither  sue  or  be  sued 
by  the  name  they  have  adopted,  and  under 
which  they  act.  In  any  court  of  common  hiw, 
whether  it  l>e  the  court  of  a  State  or  of  the  United 
States.  They  must  sue  and  be  sued  in  their  in- 
dividual names  as  partners  in  the  Company. 

But  the  answer  to  the  objection  taken  by  tbe 
plaintifF  in  error  is,  that  the  27th  sec.  of  the  4th 
article  of  the  Constitution  of  Indiana  proridea 
that  "  every  statute  shall  be  a  public  law.  un- 
less otherwise  declared  in  the  Statute  itself." 
The  Statute  of  the  Legislature  of  Indiana,  in- 
corporating the  Covington  Drawbridge  Com- 
oany,  ia  therefore  a  public  law,  of  which  the 
Circuit  Court  and  this  court  are  bound  to  take 
judicial  notice,  without  its  being  plefided  or 
offered  in  evidence.  For  wherever  a  law  of  a 
State  is  held  to  be  a  public  one,  to  be  judicially 
taken  notice  of  by  the  state  courts,  it  must  be 
regarded  in  like  manner  by  a  court  of  the 
United  States,  when  it  is  required  to  administer 
the  laws  of  the  State. 

This  being  the  case  in  this  instance,  the  Aver- 
ment that  the  Covington  Drawbridge  Company 
are  citizens  of  the  State  of  Indianals  sufficient, 
according  to  the  decision  of  this  court  in  tbe 
case  of  The  LouistUle,  Cincinnati,  and  Charles- 
ton  Railroad  Company  t.  Letson,  2  How.,  497, 
which  has  ever  since  been  adhered  to,  and 
must  now  be  regarded  as  the  settled  law  of  the 
court. 

The  question  as  to  the  jurisdiction  of  the 
courts  of  the  United  States  in  cases  where  a 
corporation  is  a  party,  was  argued  and  consid- 
ered in  this  court,  for  the  first  time,  in  the  case* 
of  The  Hnpe  Inturanee  Conwany  v.  Boardma^ 
and  of  The  Bank  of  the  United  State*  ▼.  Dt9- 
eaux,  5  Cranch,  57  and  61.  These  two  cases 
were  argued  at  tbe  same  term,  and  were,  as  ap- 
pears by  the  report,  decided  at  the  same  time. 
And  in  the  last  mentioned  case,  the  court  held 
that  in  a  suit  by  or  against  a  corporation,  in  its 
corporate  name,  this  court  might  look  beyond 
tbe  mere  legal  being  which  the  charter  created, 
and  regard  it  as  a  suit  by  or  against  the  indi- 
vidual persons  who  composed  ine  corporation: 
and  an  averment  that  they  were  cilisens  of  a 
particular  State  (if  such  was  the  fact)  would  be 
sufficient  to  give  jurisdiction  to  a  court  of  tbe 
United  Stales,  although  the  suit  was  in  the 
corporate  name,  and  the  individual  corporaton 
not  named  in  the  suit  or  the  averment. 

But  in  the  case  of  The  LouismUe,  Cirieinnati, 
and  Charleston  Railroad  Company  v.  Letton.  % 
How.,  497,  the  court  overruled  so  much  of  this 
opinion  as  authorized  a  corporation  to  plead  in 
abatement,  that  one  or  more  of  the  corporatwa, 
plaintiffs  or  defendants,  were  citizens  of  a  dif- 
ferent State  from  the  one  described,  and  held 
that  the  members  of  the  corporate  body  mutt 
be  presumed  to  be  citizens  of  the  Kate  in 
which  the  Corporation  was  domiciled,  and 
that  both  parties  were  estopped  from  denying 
it.  And  that,  inasmuch  as  the  corporator* 
were  not  parties  to  the  suit  in  their  individns] 
characters,  but  merely  as  members  and  com- 
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ponent  parts  of  the  body  or  legal  entity  which 
the  charter  created,  the  members  who  composed 
it  ought  to  be  presumed,  so  far  as  its  contracts 
and  HaHilities  are  concerned,  to  reside  where 
the  domicil  of  the  body  was  fixed  by  law,  and 
where  alone  they  could  act  as  one  person ;  and 
to  the  same  extent,  and  for  the  same  purposes, 
be  also  regarded  as  citizens  of  the  State 
from  which  this  legal  being  derived  its  exist- 
ence and  i(s  faculties  and  powers.  And  in  the 
case  of  The  Bank  of  Augusta  v.  Sarle,  18  Pet., 
519.  the  court  said  that  a  corporation  can  have 
DO  legal  existence  outside  of  the  dominion  of 
the  State  by  which  it  is  created.  Consequently, 
the  Covington  Drawbridge  Company  being 
chartered  by  the  State  of  Indiana,  ia  necessarily 
has  its  home  and  place  of  business  in  that 
Stale;  and  the  onlv  averment  in  the  declara- 
tion necessary  to  show  a  case  for  jurisdiction, 
was  that  of  the  citizenship  of  the  parties  who 
composed  the  Company. 

In  the  case  of  The  La  Fayette  Inturanee  Com- 
pany V.  French,  18  How. .  404,  the  declaration 
stated  that  the  Corporation  itself  was  a  citizen 
of  Indiana.  Now,  no  one,  we  presume,  ever 
supposed  that  the  artificial  being  created  by  an 
Act  of  Incorporation  could  be  a  citizen  of  a 
State  in  the  sense  in  which  that  word  is  used 
in  the  Constitution 'of  the  United  States,  and 
the  averment  was  rejected  because  the  matter 
averred  was  simply  impossible.  But  it  appeared 
from  other  parts  of  the  pleadings  that  the  Cor- 
poration was  chartered  by  Indiana,  and  had  its 
principal  place  of  business  in  that  State.  And 
the  court,  therefore,  applied  the  principle  de; 
cided  in  the  case  of  The  Louigmlie,  CineinnatX 
and  Charleston  Railroad  Company  v.  Letson, 
and  held  that  the  members  of  the  corporate 
body  must  be  presumed  to  be  citizens  of  the 
same  State.  The  citizenship  of  the  corporators 
was  regarded  as  the  necessary  and  legal  conse- 
quence of  the  facts  stated  in  the  pleadings, 
without  any  positive  and  direct  averment  to 
that  effect.  The  case  of  Marshall  v.  The 
SalUmore  and  Ohio  Bailroad  Company,  204; 
16  How.,  K14,  was  decided  upon  the  same 
ground.  But  in  the  case  before  us,  the  citi- 
izenship  of  the  corporators  is  not  left  to  be  in- 
ferred by  the  court  from  other  facts  stated  in 
the  pleadings,  but  is  directly  and  positively 
averred,  and  consequently  freed  from  all  objec- 
tion on  that  head.  Indeed,  it  is  the  same  form 
of  pleading  in  this  respect  that  was  used  in  the 
case  of  The  Bank  of  The  United  States  v.  Den- 
eaux,  5  Cranch,  61,  and  which  this  court  ruled 
to  be  crood. 

If  the  Act  of  Incorporation  had  not  been  a 
public  law,  which  the  court  is  bound  to  notice, 
then,  undoubtedly,  the  proper  description  of 
the  defendants  would  have  been  "  The  Coving- 
ton Drawbridge  Company,  citizens  of  the  State 
of  Indiana,  incorporated  by  that  name,  by  the 
said  State,  and  having  their  principal  place  of 
business  therein."  But  in  the  case  before  us, 
the  averment  of  the  citizenship  of  the  mem- 
bers of  the  Corporation  is  all  that  is  required, 
because  the  existence  and  domicil  of  tlie  cor- 
porate body  Is  judicially  known  to  the  court. 

The  judgment  of  Ote  court  below  is,  ther^ore, 
affirmed. 

Mr.  Justice  Campbell  concurs  in  the  result 
of  the  opinion  of  the  court. 
Beo  20  How. 


Mr.  Justiee  Daniel,  dissenting: 

In  dissenting  from  the  decision  of  the  court 
in  this  cause,  ft  is  not  designed  to  reiterate  oh- 
iections  which  in  several  previous  inBtances 
have  been  expressed.  I  will  merely  remark. 
With  reference  to  the  present  decision,  and  to 
others  in  this  court,  numerous  as  they  are  said 
to  have  been,  that  they  have  wholly  failed  to 
bring  conviction  to  my  mind,  that  a  Corpora- 
tion can  be  a  citizen,  or  that  the  term  "citizen  " 
can  be  correctly  understood  in  any  other  sense 
than  that  in  which  it  was  understood  in  com- 
mon acceptation  when  the  Constitution  was 
adopted,  and  as  it  is  universally,  by  writers  on 
government  explained  without  a  single  excep- 
tion. 

S.  C-21  How.,  112. 

Clted-2I  How.  J22, 123,  296,  «9, 422 ;  21  How..  112 ; 
1  Blackf.,  296;  8  Wall.,  178 ;  18  Wall.,  57B ;  21  How., 
112;  2Abb.  U.  S ,  244;  6  Blatcbf.,112;  8  Blatchf.,13e; 
8  Din.,  409;  4  BIsR.,  41 ;  18  Am.  Rep.,  266  (40Ind., 
444) ;  1  Am.  Rep.,  506  (106  Mass.,  141). 


GEORGE  W.  WATTER8T0N,  Plff.  in  Er., 


ANDREW  M.  PAYNE. 

Wliere  cause  is-  appealed  solely  for  delay,  judg- 
ment affirmed  with  ten  per  cent,  per  annum 
damages,  and  the  costs — motion  to  open  de- 
fault too  UUe  after  adjournment  of  court, 

.  where  no  appearance  previous. 

Where  there  Is  no  bill  of  exceptions,  asslfrnment 
of  error,  or  anything  by  which  to  revise  the  opin- 
ion of  the  ecu  rt  t>elow,  and  the  caugo  has  t>een 
broucrht  to  this  court  onlely  for  the  purpose  of  de- 
lay, the  Jud^Dient  will  be  affirmed  with  ten  per 
cent,  per  annum  dsmafres,  and  the  costs  In  this 
court  and  In  the  court  l>elow. 

Where  a  cause  Is  reached  In  the  refrular  order  of 
the  docket,  and  submitted  on  brief  by  defendant 
In  error,  no  counsel  appearinir  for  plalnlllf,  on 
Feb.  1,  and  decided  Feb.  TM,  the  court  contin- 
uing till  Feb.  28,  when  it  adjourned  to  first  Mon- 
day of  April,  and  up  to  the  adjournment  no  ap- 
pearance had  been  entered  for,  or  motion  made  by 
plaintiff  In  error,  a  motion  to  open  the  Judgment 
and  permit  argument  or  printed  brief,  by  plaintiff 
in  error,  comes  too  late. 

Submitted  Feb.  1,  1868.    Decided  Feb.  £4,  18S8 

N  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Louisi- 


I 


Mr.  J.  P.  Beqjamin,  for  defendant  in 
error: 

The  plaintiff  in  error  was  condemned  in  the 
Circuit  Court  to  the  payment  of  two  bills  of 
exchange  drawn  by  himself  to  his  own  order, 
and  indorsed  bv  him  in  blank,  the  bills  having 
been  protested  for  non-payment  and  due  notice 
given  to  him. 

To  sustain  the  first  plea,  defendant  appealed 
to  the  conscience  of  plaintiff,  by  filing  inter- 
rogatories calling  on  him  to  answer  whether  he 
was  the  real  owner  of  the  bills  sued  on.  The 
plaintiff,  by  his  answers,  established  his  title, 
and  the  first  plea  was  properly  overruled. 

As  regards  the  second  ^lea,  it  was  properly 
overrulM,  because  plaintiff  sued,  not  as  the 
assignee  of  Payne  and  Harrison,  but  as  bearer 
of  bills  which  the  defendant  had  made  pay- 
able to  his  own  order  and  indorsed  in  blank. 
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This  was  equivalent  to  making  the  bills  pay- 
able to  any  Dearer. 

Smith  V.  Clapp,  15  Pet..  126. 

Upon  the  merits  there  is  no  bill  of  excep- 
tions, assignment  of  error,  or  anything  wbiQh 
can  enable  this  court  to  revise  the  opinion  of 
the  court  below. 

It  is  palpable  that  the  writ  of  error  has  been 
prosecuted  solely  with  a  view  to  delay,  and  the 
defendant  in  error  respectfully  prays  that 
damages  be  awarded  in  bis  favor,  in  conform- 
ity with  the  17th  rule  of  this  court. 

Mr.  Chief  Justiee  Taney  made  the  follow- 
intr  order: 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  th%  record  from  the  Circuit  Court  of 
the  Un'ted  States  for  the  Eastern  District  of 
Louisiana,  anil  was  argued  by  counsel;  on 
consideration  whereof,  ft  appearing  to  this 
court  that  this  cause  has  been  broudit  to  this 
court  solely  for  the  purpose  of  delay,  it  is 
thereupon  now  here  ordered  and  adjudged  by 
this  court,  tnat  the  judgment  of  the  said  Cir- 
cuit Court  (which  on  the  8th  day  of  Decem- 
ber, 1855,  the  date  on  which  it  was  signed, 
amounted  to  $3,967.82,  including  the  principal 
and  interest  to  said  date)  be,  and  the  same  is 
hereby  affirmed,  with  costs,  in  both  this  and 
said  Circuit  Court,  and  damages  at  the  rate  of 
ten  per  cent,  per  annum  on  said  (8,967.82, 
from  said  8th  day  December,  1856,  to  this  24th 
day  of  February,  1858,  and  without  any 
further  damages  or  interest  upon  either  the 
judgment  of  the  said  Circuit  Court  or  this 
court.  And  it  is  further  ordered  and  adjudged 
by  this  court,  that  this  cause  be,  and  the  same 
is  hereby  remanded  to  the  said  Circuit  Court, 
with  directions  to  issue  an  execution  in  favor 
of  the  said  Andrew  M.  Payne  and  against  the 
said  George  W.  Watterston.  for  the  sum  of 
|4  845.16  (being  the  amount  of  the  aforesaid 
judgment  of  (he  said  Circuit  Court,  together 
with  the  damages  thereon,  at  the  rate  of  ten 
per  centum  per  annum,  as  aforesaid,  and  for 

$ ,  the  costs  laid  out  and  expended  by 

the  said  A-ndrew  M.  Payne  in  this  case  in  this 
court,  and  also  for  the  costs  in  the  case  in  the 
said  Circuit  Court 

On  motion  of  Afr.  Bradley,  of  counsel  for 
the  plaintiff  in  error,  for  leave  to  enter  his  ap- 
pearance and  file  and  submit  his  brief  for  the 
consideration  of  the  court, 

Monday,  April  12. 1858.  Mr.  Chirf  Juttiet 
Taney  made  the  following  order: 

The  case  was  brought  up  to  this  court  and 
entered  by  the  plaintiff  in  error  on  the  docket 
at  Deceml)er  Term.  1856.  The  defendant  in 
error  appeared  at  that  term,  but  no  appearance 
was  entered  for  the  plaintiff.  At  the  late 
session  of  the  court  at  the  present  term,  the 
case  was  reached  in  (he  regular  order  of  the 
docket,  and  called  for  trial  on  the  Oral  day  of 
February. 

The  defendant  in  error  appeared  and  sub- 
mitted the  case  on  a  printed  brief,  no  counsel 
appearing  on  behalf  of  plaintiff.  The  judgment 
of  thecourtwasnotdeUvered until  Wednesday, 
Feb.  24.  and  the  court  continued  in  session  until 
Friday,  the  26th,  when  it  adjourned  to  the 
first  jlonday  in  this  month ;  and  up  to  the  time 
of  the  adjournment,  no  appearance  had  been 
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entered  for  the  plaintiff  in  error,  nor  any  mo- 
tion made  to  the  court  in  his  behalf. 

Under  such  circumstances,  a  motion  at  the 
present  session  to  open  the  judginent  and  pex- 
mit  a  printed  brief  or  argument  in  behalf  of 
the  plaintiff  in  error,  comes  too  late,  according 
to  the  rules  and  practice  of  this  court,  and  is 
therefore  overruled. 


THE  UNITED  STATES,  PfJ.  in 


GOTLIBB  BREITLING 

(See  8.  C,  U  How..  2t2-ai5J 

Alabama  Statute*  cannot  pre»er&e  rule* 
court— exception  must  be  taken  at  trial,  but 
may  be  put  in  form  afteruard* — exception  to 
deeition  muit  appear—charge erroneout.whert 
no  efndenee  to  tupport. 

Tbe  statute  of  AlalMuna,  and  the  regtilatlon  it 

{)re8crit>e8  to  the  courts  of  the  State,  can  have  no 
nfluenoe  on  the  practice  of  a  court  of  the  United 
States,  unless  adopted  by  a  rule  of  the  court. 

An  exception  must  show  that  it  was  taken  and 
reserved  by  the  party  at  tbe  trial,  but  It  may  be 
drawn  out  in  form  and  sealed  by  the  ]udge  after- 
wards. 

The  fact  that  a  party  made  the  point  at  the  trial, 
and  the  court  decided  it  atrainst  him.  is  not  suill- 
cient  to  bringr  the  questloD  t>eforo  this  court.  He 
must  show  that  he  excepted  to  the  decision. 

It  is  clearly  error  in  a  court  to  cbarf  e  a  Jury  up- 
on a  supposed  or  conjectural  state  of  facta,  <A 
which  no  evidence  has  been  offered. 

Submitted  Jan.  tl,  1868.  Decided  lib.  tS,  1858. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Alabama. 

This  case  was  brought  in  the  court  below  by 
the  United  States  on  the  official  bond  of  the 
defendant  in  error,  for  the  non-payment  of 
$8,704.79. 

The  trial  below  resulted  in  a  verdict  and 
judgment  for  the  defendant;  and  the  plaintiffs 
sued  out  this  writ  of  error. 

A  further  statement  of  the  case  appears  ia 
tbe  opinion  of  the  court. 

Mr.  Jeremiah  S.  Blaek,  AttyGen.,  for 
plaintiffs  in  error: 

1.  Moore  was  an  interested  witness,  and  his 
tesdmony  should  not  have  been  admitted. 

Rwh  v.  FUekmre,  17  8.  &  R,  82;  Seymour 
V.  Harvey.  11  Conn..  276;  Riddle  v.  Man,  7 
Cranch.  206;  Oot.  of  Va.  v.  Btane,  7  Crancb, 
208,  note. 

2.  This  evidence  was  Inadmisaibte,  because 
of  its  irrelevancy. 

U.  S.  V.  Gibert,  2  Sumn.,  19,  92;  BOey  v. 
Qourley,  9  Conn.,  164;  see,  also.  Smith  v.  Car- 
rington,  4  Cranch,  (>2;  Church  v.  Bubbart,  i 
Cranch,  187. 

8.  The  charge  of  tbe  Judge,  that  the  defend- 


NoTB.— Ruia  of  practice,  their  tfeet,  eontlruetiom 
and  conduHoenat. 

Courts  cannot  enlarge  or  diminish  their  own  to- 
risdiction  by  a  rule  of  practice,  but  tbey  bare 
power  over  their  own  process  and  mode  of  proced- 
ure. Tbe  St.  Lawrence.  1  Black..  SBS ;  oomiiare  Ward 
V.  Chamberlain,  li  Black.,  430. 

A  rule  of  practice  established  by  virtue  of  an  Act 
of  Concrreas  has  tbe  force  of  a  Statute.  Scott  r,  Tte 
TounirAmerioa,  Newb..  lOT. 

Kuleeof  practioe  yield  to  laws  of  Connese  wbeiv 
there  is  any  conflict  txitween  them.  Mairrudcr  r. 
n.  S..  Dev..  21. 

Courts  of  equity  have  the  power  to  modify  tbeir 
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ant  was  not  l^und  bj  his  signature  unless  he 
flubeequently  acknowledged  it  in -presence  of 
witnesses  and  ratified  it.  was  erroneous. 

There  was  no  evidence  given  upon  the  trial, 
of  the,  circumstances  under  which  the  defend- 
ant executed  the  bond.  In  Chirac  v,  Reineeker, 
2  Pet.,  618,  635,  this  court  expressly  held,  that 
without  such  evidence  upon  a  point,  the  court 
should  not  give  an  instruction  upon  it,  and 
that  no  mere  speculative  question  shall  be  de- 
cided. 

Afr.  P.  Walker,  for  the  defendant  in  error. 

Mr.  OAt«f</u«<i<%  Taney  delivered  the  opin- 
ion of  the  court : 

This  action  was  brought  by  the  United  States 
against  the  defendant  in  error,  as  one  of  the 
sureties  in  the  official  bond  of  David  E.  Moore, 
who  was  Receiver  of  the  Public  Moneys  at 
DemopoUs,  in  the  State  of  Alabama.  Under 
the  instructions  given  by  the  court  to  the  jury, 
the  verdict  and  judgment  were  in  favor  of  the 
defendant. 

A  bill  of  exceptions  to  these  instructions, 
signed  and  sealed  by  the  judge  who  tried  the 
case,  is  set  forth  in  the  transcript.  But  the 
defendant  contends  that  the  exception  was  not 
talceu  ky  the  United  States  according  to  law 
and  the  rules  and  practice  of  the  Circuit  Court, 
and  that  it  cannot,  therefore,  be  re^rded  as  a 
part  of  the  record  of  the  proceedmgs  in  that 
court,  nor  considered  here  in  revising  its  judg- 
ment. 

A  brief  extract  from  the  exceptions,  together 
with  the  note  attached  to  it  by  the  judge,  will 
show  how  this  question  arises. 

After  setting  forth  the  bond  and  testimony 
of  several  witnesses,  examined  on  the  part  of 
the  defendant,  the  exception  proceeds  in  the 
following  words: 

"  The  defendant  then  offered  to  read  in  evi- 
dence the  depositions  alxive  referred  to,  when 
the  plaintiff's  counsel  objected  to  the  reading 
of  the  dei>ositions  of  McDowell,  W.  H.  Rob- 
erts and  Gleorge  Q.  Lyon,  as  they  were  sev- 
erallv  offered,  which  objection  the  court  over- 
ruled.   The  plaintiff's  counsel  objected  to  the 


evidence  of  D.  C.  Anderson,  who  was  exam- 
ined as  a  witness  by  defendant,  whose  evi- 
dence went  to  show  that  Smith,  one  of  the  ob- 
ligors to  the  bond,  was  poor  and  in-  straitened 
circumstances,  wliich  objection  was  overruled. 
This,  together  with  the  depositions  above  re- 
ferred to,  was  all  the  evidence  offered  by  de- 
fendant, and  the  same  having  been  submitted 
to  the  jury,  and  argued  by  counsel,  the  court, 
at  the  request  of  the  defendant's  attorneys, 
charged  the  jury,  '  that  if  the  jury  believe. 
from  the  evidence,  that  at  the  time  Breitling's 
name  was  signed  to  the  bond,  it  was  under- 
stood and  intended  that  other  persons  were  to 
sign  it  as  obligors,  and  he  was  to  have  notice 
that  thev  did  so,  and  who  they  were,  and  then, 
if  satisfied,  was  to  acknowledge  the  bond  in 
the  presence  of  witnesses,  who  were  to  attest 
it;  and  if  Ibis  was  not  done,  and  the  bond  was 
not  afterwards  ratified  by  him,  the  jury  ought 
to  find  for  the  defendant;'  to  which  charge  the 
plaintiff's  counsel  excepted. 

And  the  Judge,  therefore,  signs  and  seals 
their  bill  of  exceptions,  this  15th  dav  of  May, 
1856,  a  day  after  the  adjournment  of  the  court. 
John  Oatlb,  [seal.]" 

EaplanatioTU  attached  to  the  BiU  of  Exeeptiont. 

"  During  the  term  of  the  court,  the  Attorney 
for  the  United  Slates  presented  a  bill  of  excep- 
tions. The  bill  was  presented  on  Saturday  be- 
fore the  court  adioumed,  which  was  on 
Wednesday.  On  Monday  morning,  the  bill 
was  handed  to  the  United  States  Attorney, 
with  the  request  that  he  submit  it  to  the  op- 
posing counsel.  On  the  third  day  after  this, 
the  minutes  were  signed,  and  the  court  ad- 
journed. 

I  heard  nothing  further  from  the  bill  till 
the  9th  or  10th  May,  when  it  was  presented  by 
the  plaintiff's  attorney  again,  with  the  written 
objections  of  the  attorneys  of  the  defendant, 
tbat  it  should  be  signed  ai1«r  the  adjournment. 
The  Clerk  will  subjoin  this  explanation  to  the 
bill  of  exceptions. 

John  Qatlb." 
[Filed  16th  May,  1856.] 


rules  to  meet  the  purposes  of  Justice.  Lawrence  v. 
Bowman,  I  McAII.,  419. 

For  irood  reason  and  on  proper  terms,  rules 
mudo  by  Circuit  Court,  may  oe  dispensed  with  or 
varied,  sucb  as  allowini;  longer  time  to  file  (ilea  to 
the  jurisdiction  wblob  ii  not  merely  dilatory  and 
capiious.    Wallace  v.  Clark.  3  Wood.  &  M.,  336. 

Court  may  suspend  its  own  rules  or  ezceptacase 
from  tbcm  for  the  purposes  of  justice  (HuMel  v. 
Mcl«llau,  3  Wood.  &  M.,  I&T.),  or  in  a  proper  case 
dlsreirard  them.    Clark  v.  Brooks,  26  How.  Pr.,  2)i5. 

Kules  dellborately  adopted  by  the  whole  number 
or  a  majority  of  the  judges  authorized  to  make 
them,  ought  to  be  very  generally  olnerved  and  en- 
forced. And  the  courts  are  unwllUnir  to  sanction  a 
disregard  nf  them.  Battershall  v.  Davis,  23  How. 
Pr.,3li3;  Matter  of  Livingston,  3tN.  r.r656,6ti2;  1 
Abb.  N.S.,  1,28. 

How  far  appellate  court  will  Interfere  with  a  dis- 
regard of  a  ueneral  rule.  8ee  Matter  of  Livlng- 
Hton,  mipra ;  Ctileman  v.  Nantz,  83  Penn.  St.,  178. 

All  courts  have  full  power  to  construe  tbclr  own 
rules  and  they  are  the  only  proper  judges  of  their 
ooostructloii,  and  hence  an  appeal  will  not  lie  from 
an  order  or  direotioa  of  a  court  which  gives  a  con- 
struction to  its  own  rules.  Life  Ins.  00.  v.  Fruii- 
clHoo.  17  Wall.,  S73;  Coleman  v.  Nantz,  03  Fenn.  St., 
178. 

Nor  will  appellate  court  review  decision  of  in- 
ferior court  as  to  its  own  rules.  Martlue  v.  Lowen- 
steln,  us  N.  v..  456. 

Uules  prevail  over  previous  decisions  as  to  prao- 
tlce.    Havemeyer  v.  ingenoll,  12  Abb.,  N.  8.,W1. 

See  80  How. 


Bules  cannot  alter  statutes,  and  if  inconsistent 
with  them  are  of  no  elTect.  Qlennoy  v.  Stedwell, 
64  N.  Y.,  ISO.  They,  however,  serve  to  show  thocon- 
striictlnn  put  uiwn  statutes.  Myers  v.  Feeter,  4 
How.  Pn,  210:  2  Code  K.,  147. 

lu  N.  y.  rules  must  t)c  consistent  with  the  Code. 
Bice  V.  Ehele,  55:N.  Y.,  518,  &!4 ;  Kev'g,  65 :  Barb.,  185 ; 
46  How.  Pr.,  153;  Lakey  v.  CogswerLSCode  K.,  116. 
If  existing  rules  do  not  apply,  former  practice 
and  tbat  of  the  English  courts  govern.  Miller  v. 
8tettlner,  22  How.  Pr.,  518;  7  Bosw.,  6IC>;  Dubois  v. 
Phillips,  S  Johns.,  236;  Cbesterman  v.  liyland,  1 
Ueptr.,  810. 

Every  court  of  record  has  an  Inherent  right  to 
make  rules  for  tbe  transaction  of  its  own  business, 
which  they  may  from  time  to  time  change,  alter, 
rescind  or  repeal.  While  they  are  in  force  they 
must  be  applied  to  all  cases  that  fall  within  them  ; 
they  can  use  no  discretion, unlesssuch  discretion  is 
glveti  by  the  rules  themselves.  Hules  of  court  can- 
not contravene  the  Constitution  or  the  law  of  the 
land.  3  Pick.,  512 ;  5  Pick..  187:  2  Harr.  &  J.,  79 :  I 
Pet.,  604 ;  3  BInn.,  227, 417 ;  SSerg. &  U.,  253;8  Seig. 
i&H..  338;2Mo.,  9». 

I  Kules  prescntMHl  by  the  Supreme  Court  under 
I  authority  of  Congress  have  the  force  and  effect  of 
I  positive  statutes  upon  tbe  Circuit  Courts  of  the  i:. 
i  a.,  except  whore  tboy  remit  matters  to  the  discre- 
I  tinn  of  that  court.  Being  general  in  their  appllea- 
I  tion  they  establish  a  uniform  system  of  equity 
I  practice  thoughout  C  S.  in  these  courts.  Ex  porle 
Poultoey,  13  Pet.,  472 ;  Ex  parte  Whitney,  13  Pet., 
!4M. 

801 


Digitized  by 


Google 


364-380 


SnFBKKB  COORT  OV  THB  UlTCraD  STATKB. 


Dkc  Tkbm, 


The  oblection  stated  in  the  note  is  founded 
upon  a  rule  of  the  Circuit  Court,  which  in  gen- 
eral terms  adopts  the  practice  of  the  ^te 
Courts;  and  the  practice  of  the  State  Courts,  in 
relation  to  exceptions,  is  regulated  by  a  law  of 
the  Stale,  which  provides  that  no  bill  of  excep- 
tions can  be  signed  after  the  adjournment  of 
the  court  during  which  the  exception  is  taken, 
unless  by  consent  of  counsel  in  writing,  when 
it  may  be  signed  within  ten  days  thereafter, 
except  in  such  cases  as  is  otherwise  provided. 

But  the  answer  to  this  objection  is,  that  the 
Statute  of  Alabama,  and  the  regulation  it  pre- 
scribes to  the  courts  of  the  State,  can  have  no 
influence  on  the  practice  of  a  court  of  the 
United  States,  unless  adopted  by  a  rule  of  the 
court.  And  it  is  always  in  the  power  of  the 
court  to  suspend  its  own  rules,  or  to  except  a 
particular  case  from  its  operation,  whenever 
the  purposes  of  justice  require  it.  The  attention 
of  this  court  has,  upon  several  occasions,  been 
called  to  this  subject,  and  the  rule  established 
by  its  decisions  will  be  found  to  bo  this:  the 
exception  must  show  that  it  was  taken  and  re- 
served by  the  party  at  the  trial,  but  it  may  be 
drawn  out  in  form  and  sealed  by  the  Judge  after- 
wards. This  point  was  directly  decided  in  the 
case  of  Phelps  v.  Mayer,  15  How.,  160;  and 
again,  in  Tumtr  v.  Yatei,  16  How.,  28.  And 
the  time  within  which  it  may  be  drawn  out 
and  presented  to  the  court,  must  depend  on 
its  rules  and  practice,  and  on  its  own  judicial 
discretion.  In  the  case  before  us,  the  Judge 
who  tried  the  case  has  deemed  it  his  duty  to  seal 
and  certify  the  exception  to  this  court;  and  un- 
del  the  circumstances  stated  in  the  exception 
and  the  note,  we  think  be  was  right  in  doing  so, 
and  that  this  exception  is  legally  before  this 
court  as  a  part  of  the  record  of  the  proceed 
ings  of  the  court  below. 

In  proceeding  to  examine  the  points  raised 
upon  it  and  argued  in  this  court,  it  is  not  nec- 
essary to  state  at  large  the  testimony  given  by 
the  witnesses  for  the  defendant,  nor  the  grounds 
upon  which  the  United  States  objects  to  the 
admissibility  of  the  evidence;  for  it  does  not  ap 
pear  that  (he  plaintiS  excepted  to  any  one  of 
(he  decisions  of  the  court  overruling  his  objec- 
tions. The  exception  states  that  he  made  the 
objections  which  have  been  argued  here,  and 
that  the  court  overruled  them.  But  the  fact 
that  he  made  the  point  at  the  trial,  and  the 
court  decided  it  against  him.  is  not  sufflcient  to 
bring  the  question  before  this  court.  He  must 
show  that  he  excepted  to  the  opinion.  And  as 
there  is  no  evidence  that  he  did  so  while  the 
jury  were  at  the  bar,  the  objections  to  the  testi- 
mony of  the  witnesses  are  not  before  us. 

It  is  otherwise,  however,  in  relation  to  the 
charge  of  the  court  to  the  jury.  This,  it  appears, 
was  excepted  to,  and  consequently  is  regularly 
and  legally  before  this  court,  and  we  thmk  the 
judge  erred  in  giving  it. 

It  is  clearly  error  in  a  court  to  charge  a  jury 
upon  a  supposed  or  conjectural  state  of  facts, 
of  which  no  evidence  has  been  offered.  The 
instruction  presupposes  that  there  is  some  evi- 
dence before  the  jury  which  they  may  think 
sulflcient  to  establish  the  facts  hypothetically 
assumed  in  the  opinion  of  the  court ;  and  if  there 
is  no  evidence  which  they  have  a  right  to  con- 
sider, then  the  cliarge  does  not  aid  them  in  com- 
ing to  correct  conclusions,  but  its  tendency  is 
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to  embarrass  and  mislead  them.  It  may  induce 
them  to  indulge  in  conjectures,  instead  of 
weighing  the  testimony. 
'  In  the  cose  before  us,  we  d(>  not  see  any  evi- 
dence in  the  record  wliich  tends,  in  the  lean  de- 
gree, to  prove  anr  one  of  the  facts  hypdtbetic- 
ally  assumed  in  the  opinion.  If  such  testimony 
was  given,  it  certainly  does  not  appear  in  the 
transcript. 

And  upon  tM»  ground,  without  aetunm^ 
furthmr  into  the  opinion  of  ihe  eourt  bdote,  the 
judgment  must  be  reterted. 

Clted-a  How.,  224 : 2  Black.,  6«8,  SIS ;  2  ClUr..  S83 : 
9 Wall.,5M :  18 Wall., 518, 38B :  14  Wall.. 447 : 20 WalL, 
102 ;  91  TJ.  S.,  250 :  «8  C.  S.,  G56 :  102  n.  S.,  .%4 ;  as  Am. 
Rep.,  831  (70  He.,  290). 


ELIPHA8  SPENCER,  Plff.  in  Br., 

V. 

JOHN  W.   LAP8LEY. 

(See  S.  C,  20  How.,  264-280. 

Ditiriet  Judge,  whsn  interetted,  may  order  eaum 
removed — plea  in  abatement  not  permitted  fite 
yean  after  plea  in  bar — refusal  of  eourt  bAiv 
toallow  amendment,  or  new  plea,  not  ground 
of  error— pov>er  of  Ootemor  of  CoahuHa  and 
Texas  to  sell  lands — third  party  cannot  allege 
fraud  in  grant,  in  ejeetment. 

A  district  ]ud(re  can  make  an  order  in  a  suit  hi 
wblcb  be  is  Interested,  for  the  removal  of  tbe  cause 
to  uompetent  Jurisdiction. 

A  plea  In  Rbatement.  pleaded  five  years  after 
pleas  In  Iwr  had  been  filed,  is  contrary  to  the  mie 
and  practice  of  the  courts,  and  was  properly  disal- 
lowed. 

The  refusal  of  an  Inferior  court  to  allow  a  pl<« 
tn  be  amended  or  a  new  plea  to  be  filed  oadnot  tie 
questioned  for  error  in  this  court. 

The  power  of  the  Governor  of  Coahuila  and 
Texas,  to  f>ell  lands  to  Mexicans,  not  cxceedtof 
eleven  leagues  in  quantity,  is  unquestionable. 

The  defects  in  an  entry  and  survey  cannot  be 
taken  advantage  of  at  law. 

A  third  party  cannot  raixe  in  electmcnt  the  ques- 
tion of  fraud  as  t>etween  the  irrantor  and  grantee, 
and  thus  look  beyond  the  irrant. 

Argued  Feb.  1, 18SS.        Decided  Feb.  tS.  18SS. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Loui- 
siana. 

This  was  an  action  of  trespass  brought  in  tbe 
District  Court  of  the  United  States  for  the 
District  of  Texas,  held  at  Galveston,  by  the 
defendant  in  error,  to  try  litlo  to  a  oertaio 
tract  of  land  containing  eleven  leaguea. 

Subsequently  the  cause  was  transferred  (o 
the  District  Court  of  Texas,  held  at  Austin. 
On  Dec.  0,  1854,  an  order  was  entered  for  its 
transfer  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana,  tbe 
Judge  stating  "that  he  has  an  interest  in  tbe 
lancfin  controversy  in  this  suit." 

The  trial  having  resulted  in  a  verdict  and 
judgment  In  behalf  of  the  plaintiff,  the  defend- 
ant Drought  the  case  to  this  court  on  a  writ  of 
error. 

A  further  statement  appears  in  the  opinion 
of  the  court. 

tiaTt. -Pleading  tn  the  merits  icaitts  ptea  in  atatf- 
ment.  See  note  to  Bheppard  v.  Graves,  M  C.  S.in 
How.),  S05. 
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Mr.  J.  P.  Beqjamin,  for  plaintiff  in  error: 
1.  Tlie  court  below  erred  in  its  decision  striking 
out  a  part  of  tlie amended answer.and  refusing 
permission  to  file  the  plea  in  abatement,  couplea 
witli  the  affidavit  of  defendant.  If  the  piaint- 
iff's  title  is  purely  fictitious  and  colorable,  for 
the  purpose  of  giving  an  apparent  jurisdiction 
to  the  Federal  Court,  the  suit  should  have  been 
dismissed. 

ItaaHtUtt  Lesnee  'v.  Levy,  4  Dall.,  881; 
MeDoiuUd  v.  SmaUey,  1  Pet.,  624;  SmUh  v. 
Kerrioehen,  7  How.,  215;  Jonet  v.  League,  18 
How.,  81. 

3.  The  document  A  was  improperly  ad- 
mitted in  evidence. 

On  its  face  it  is  a  copy.  The  signature  to 
the  original.and  the  genuineness  of  the  original 
or  of  the  copy,  are  not  proven  by  any  witness. 
The  witness  Hewetson  only  swears  that  the  copy 
is  in  the  handwriting  of  Gonzales,  and  that  the 
signatures  of  GhinzaTes  and  the  two  witnesses 
or  assistants  are  genuine. 

8.  The  grant  as  offered  in  evidence,  even  if 
free  from  all  the  objections  hereintofore  set 
forth,  so  far  as  its  validity  is  concerned,  is  at 
most  only  an  inchoate,  equitable  title,  not  suf- 
ficient to  maintain  an  action  at  law. 

The  grant  was  on  conditions  which  the  Re- 

Eublic  of  Texas,  on  acquiring  independence, 
ad  the  right  to  exact  or  release,  and  the  gov- 
ernment had  a  right  to  acknowledge'  or  repudi- 
ate the  binding  efficacy  of  the  grant. 

fjeague  v.  De  Toutw,  11  How.,  200. 

Now,  it  pleased  Texas  to  recognize  such 
grants  only  to  the  extent  of  one  league  and  one 
lalw,  and  on  condition  of  payment  into  her 
treasury  of  the  price  due,  within  six  months, 
and  it  was  only  when  this  was  done  that  their 
title  was  "  to  be  completed," 

Hart.  Dig.,  570,  588. 

And  Texas  specially  required  proof  of  those 
who  had  purchased  under  colonization  laws  of 
of  Coahuila  and  Texas,  of  actual  residence  in 
Texas  during  the  time  the  law  was  in  force, 
without  wbidi  proof  the  claimant  could  not  be 
permitted  to  purchase  the  land. 

Hart.  Dig.,  584. 

So  that  the  grant  sued  on,  being  insufficient 
in  law  to  vest  title  in  fee  and  being  merely  in- 
choate and  equitable,  even  if  taken  in  the  most 
favorable  sense  for  plaintiff,  the  judgment  be- 
low cannot  be  affirmed  in  this  (K)urt. 

5.  The  title  of  plaintiff  in  this  case  is  liable  to 
all  the  objections  fully  set  forth  in  the  case  of 
the  U.  8.  v.  Cambiuton,  20  How.,  69,  just  de- 
cided in  this  honorable  court. 

Mettn.  W.  O.  Hale  and  Robert  Hng^hes, 
for  defendant  in  error. 

Mr.  JuitUee  Campbell  delivered  the  opinion 
of  the  court: 

The  defendant  in  error,  Lapsley,  commenced 
this  suit  in  January,  1851,  in  the  District  Court 
of  the  United  States  for  Texas,  against  the 
plaintiff  in  error,  Spencer,  to  recover  a  parcel 
of  land,  and  damages  for  the  ouster  he  had 
suffered.  At  the  April  Term  of  the  court,  1851, 
the  defendant  appeared  and  demurred  to  the 
petition,  assigning — 1st.  The  decription  of  the 
premises  is  insufficient.  2d.  The  citizenship  of 
the  parties  is  not  specifically  averred.  8d. 
There  is  no  indorsement  on  the  petition,  as  the 
Statutes  of  Texas  require. 

With  this  demurrer,  an  answer  containing 
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pleas  of  not  guilty,  the  Statute  of  Limitations, 
and  that  the  plaintiff  claims  under  a  grant  with 
conditions,  and  that  the  grant  is  fraudulent, 
and  the  conditions  were  not  performed,  was 
filed.  Subsequent  to  the  Act  of  Congrms 
of  8d  March,  1851, 9  Stat,  at  L.,  ch.  83,  sec.  6. 
p.  618,  this  cause  was  transferrnl  to  the  Dis- 
trict Court  of  Texas,  held  at  Austin.  No  order 
of  the  court  appears  for  this  transfer,  and  it  is 
presumed  it  was  done  by  consent.  The  defend- 
ants appeared  to  the  cause  at  Austin,  by  attor- 
ney. At  the  November  Term  of  that  court,  in 
1854,  the  following  order  was  made  by  the  Dis- 
trict Court: 

"  This  day  came  the  plaintiff  aforesaid,  by 
his  attorney,  and  on  motion  of  said  plaint- 
iff, by  his  attorney,  the  judge  now  presiding 
states  and  enters  upon  the  record  that  he  has 
an  interest  with  the  plaintiff  in  the  land  in  con- 
troversy in  this  suit,  which,  in  his  opinion,  ren- 
ders it  improper  for  him  to  sit  in  the  trial  of  the 
same;  and  thereupon,  the  court  upon  further 
motion  orders,  because  there  is  no  Circuit  Court 
of  the  United  States  in  this  State,  that  an  au- 
thenticated copy  of  this  order,  and  of  all  the 
record  and  proceedings  in  this  action,  be  forth- 
with certified  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  the'  State  of 
Louisiana,  at  New  Orleans,  that  court  being 
the  most  convenient  of  the  United  States  Cir- 
cuit Courts  in  adjoining  Stales. 

The  authority  to  make  this  order  is  supposed 
to  be  derived  from  the  Act  of  Congress  of  the 
8d  March,  1821,  8  Stat,  at  L.,  cb.  51,  p.  643, 
which  provides:  "  That  in  all  suits  and  actions 
in  any  District  Court  of  the  United  States,  in 
which  it  shall  appear  that  the  judge  of  such 
court  is  any  ways  concerned  in  interest,  or  has 
been  of  counsel  for  either  party,  or  is  so  related 
to  or  connected  with  either  party  as  to  render  it 
improper  for  him,  in  his  opinion,  to  sit  on  the 
trial  of  such  suit  or  action,  it  shall  be  the  duty 
of  such  judge,  on  application  of  either  party, 
to  cause  the  fact  to  be  entered  on  the  records  of 
the  court."  He  was  then  required  to  order  an 
authenticated  copy  of  the  record  to  be  certified 
to  the  most  convenient  Circuit  Court  of  an 
adjacent  State,  which  Circuit  Court  shall,  upon 
such  record  being  filed  with  the  clerk  thereof, 
"  take  cognizance  thereof,  in  the  like  manner  as 
if  such  suit  or  action  had  been  originally  com- 
menced in  that  court,  and  shall  proceed  to  hear 
and  determine  the  same  accordingly,  and  the 
jurisdiction  of  such  Circuit  Court  shall  extend 
to  all  such  cases,  so  removed,  as  were  cogni- 
zable in  the  District  Court  from  which  the  same 
was  removed." 

The  record  was  filed  in  the  Circuit  Court  in 
Louisiana,  in  April,  1855,  and  the  cause  was 
continued  until  the  April  Term  of  1856,  before 
it  came  to  trial.  In  April,  1856,  the  defendant 
moved  to  dismiss  the  cause:  1st.  Because  the 
record  shows  that  the  judge  of  the  District 
Court  for  Texas,  before  the  suit  was  brought, 
had  an  interest  in  the  land  in  dispute.  2d.  Said 
interest  disqualified  said  judge  from  making 
an  order  in  the  cause.  8d.  That  his  orders 
were  void.  4th.  That  the  Circuit  Court  at 
New  Orleans  had  no  jurisdiction. 

It  is  quite  unimportant  to  consider  whether 
a  judge  can  make  any,  and  if  any,  what  orders, 
in  a  suit  in  which  he  is  interested.  This  was 
muph  discussed  in  The  Chrand  Junction  OaiuU 
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Company  v.  Dimes.  13  Bcuv.,  62;  3  H.  L.  Ca., 
769.  The  Act  of  Congress  proceeds  upon  an 
acknowledgement  of  the  maxim,  "that  a  man 
should  not  be  a  jnd^e  in  his  own  cause,"  and 
requires  a  judge  found  in  that  predicament,  on 
the  motion  of  either  party,  to  make  an  order 
for  the  removal  of  the  cause  to  another  com- 
petent Jurisdiction.  iXo  other  order  in  this 
cause  was  made  by  the  District  Judge,  and  he 
was  not  authorized  to  act  under  the  Statute, 
except  on  motion,  and  when  the  motion  was 
made  Ihe  order  was  entered.  The  entry  on  the 
record  by  the  judge  imports  verity,  and  his  or- 
der authorizedthe  Circuit  Court  at  New  Orleans 
to  take  cognizance  of  the  cause. 

The  defendant  obtained  leave  of  the  Circuit 
Court  to  amend  his  answer  the  third  term  afl«r 
the  transfer.  In  the  amendment,  after  adding 
to  his  pleas  in  bar  of  the  action,  he  pleaded  that 
the  apparent  legal  title  was  vested  in  the 
plaintiff  by  collusion  l>etween  him  and  three 
other  persons,  who  were  citizens"  of  Texas  (one 
of  whom  was  the  judge  of  tlie  District  Court), 
to  litigate  and  establiMh  a  fraudulent  grant  In 
that  court,  and  that  these  persons  were  the  only 
persons  interested  in  the  said  gt^nt.  In  so  far 
as  this  statement  contained  any  defense  to  the 
action,  it  was  comprehended  in  pleas  already 
on  file.  As  a  plea  in  abatement  of  the  suit,  ft 
was  open  to  the  objections  that  it  was  pleaded, 
without  an  aftldavit,  tive  years  after  pleas  in 
bar  bad  been  filed,  and  which  were  undispo.sed 
of,  and  that  it  was  filed  in  connection  with  other 
matter  in  bar.  Such  pleading  was  contrary  to 
the  rule  and  practice  of  the  courts,  and  was 
properly  disallowed. 

Sheppardv,  Qravet,  14  How..  505:  Bailey  v. 
Dotier.  6  How.,  23;  Drake  v.  Brander,  8  Tex., 
851;  DaUon  v.  Bowman,  16  Mo.,  225 

The  defendant  then  applied  for  leave  to  file 
a  formal  plea  in  abatement,  containing  the 
same  allegations  as  those  l>efore  stated;  and 
with  this  plea  the  defendant  propounded  thirtjr- 
one  interrogatories  to  the  plaintiff,  to  obtain  evi- 
dence for  its  support;  and  also  filed  an  affidavit, 
to  the  effect  that  he  had  not  discovered  the  facts 
pleaded  at  the  time  his  plea  of  the  general  is- 
sue had  been  filed  in  1851.  But  the  defendant 
made  no  offer  to  withdraw  his  pleas  in  bar; 
nor  did  the  affidavit  show  when  or  in  what 
manner  his  discovery  was  made;  nor  why  the 
application  to  file  the  plea  and  obtain  the  evi 
dence  had  not  been  made  at  an  earlier  date; 
nor  why  it  was  delayed  till  a  time  when  any 
allowance  of  it  might  operate  a  continuance, 
when  the  case  had  already  been  pending  for  a 
year  in  the  Circuit  Court.  The  Circuit  Court 
denied  the  application.  Tliis  court  has  decided 
that  such  applications  are  addressed  to  the  ju- 
dicial discretion  of  the  inferior  court,  and  its 
decision  is  not  open  for  revision  here.  It  has 
decided  that  the  refusal  of  an  inferior  court  to 
allow  a  plea  to  be  amended,  or  a  new  plea  to  be 
tiled,  or  to  grant  a  new  trial  or  a  continuance, 
or  to  reinstate  a  cause  which  has  been  legally 
dismissed,  cannot  be  questioned  for  error  in  this 
court. 

Marine  Ins.  Co.  of  Alexandria  v.  Hodgmn,  6 
Cranch,  206;  8im*\.  Hundley,  8  How.  1. 

A  fortnight  after  these  dilatory  motions  had 
been  disposed  of,  the  cause  was  submitted  to 
the  Circuit  Court  on  its  merits.  The  title  of  the 
plaintiff  consists  of  a  petition  of  Thomas  De 
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La  Vega  and  Iwb  other  pcrsuiis,  a<Mn.-KHed  lo 
the  Government  of  Coahuila  and  Texas,  tiie 
14th  June,  1830,  each  to  purchase  eleven 
leagues  of  vacant  lands,  under  the  34tb 
section  of  the  Colonization  Law  of  Mexico. 
The  Governor  responded  to  the  petition,  that 
"be  concedes  in  sale  to  each  one  of  the  pe- 
titioners the  eleven  leagues  they 'Solicit;"  to  be 
selected  after  the  commissioner  of  the  Supreme 
General  Government  shall  have  reserved  a  suffi- 
ciency of  lands  to  meet  the  debt  of  the  Stale. 
He  orders  the  constitutional  alcalde  of  the  mu- 
nicipality to  which  the  lands  selected  may  be- 
long, to  give  the  possession  of  the  leagues,  to 
settle  the  class  of  the  lands  so  as  to  adjust 
the  price,  and  to  .dispatch  the  corresponding 
title  in  form.  No  further  proceedings  took 
place  until  May,  1832.  upon  this  contract  At 
that  date,  one  of  the  parties,  for  himself  and  the 
others,  represented  to  the  Governor  the  facts 
contained  in  his  former  memorial,  and  the  ex- 
ecutive order;  that  no  impeiliment  existed  tn  the 
fulfillment  of  Ihe  contract, and  thnt  it  might  hap- 
pen the  parlies  would  select  lands  within  an  em- 
presario  contract,'  and  therefore  prayed  that 
either  the  alcalde  before  whom  they  might 
present  themselves,  or  in  case  that  be  could  not 
do  so,  that  the  commissioner  of  surveys  might 
perform  the  acts  requisite  to  the  delivery  of 
possession  and  the  t)erfection  of  the  title. 

The  Governor  thereupon  nominated  the  com- 
missioner for  the  distribution  of  lands  in  the 
empre*a  to  which  the  lands  selected  might  be- 
long, to  perform  the  acts  necessary;  but  if  they 
did  not  belong  to  an  empresa,  that  the  first  al- 
calde of  the  respective  municipality,  or  that 
most  convenient,  might  act,  so  that,  according 
to  law  And  the  instructions,  possession  might 
be  given. 

In  the  following  year  (3d  October,  18$3). 
Samuel  M.  Williams,  professing  to  be  attorney 
in  fact  for  La  Vega,  presented  authenticated 
copies  of  the  petitions  and  orders  Iiefore  men- 
tioned to  the  Alcalde  of  the  Municipality  of 
San  Felipe  de  Austin,  and  solicited  the  location 
nf  his  contract  of  purchase  upon  lands  at  a  des- 
ignated point  on  the  Brazos  River,  within  the 
Colony  of  Austin  and  Williams,  if  they  would 
consent,  and  referred  to  the  order  of  the  2d 
May,  1832,  as  conferring  an  authority  for  that 
purpose.  The  ulcalde  granted  the  prayer  of 
the  petitioner,  and  directed  that  the  consent  of 
the  empretarios  should  be  obtained,  and  that 
the  surveyor  of  the  Colony  should  survey  the 
lands  at  the  place  designated,  and  should  clas- 
sify them  so  that  the  price  might  be  settled. 
The  empresario,  Williams,  consented  for  him- 
self and  as  attorney  for  his  partner,  and  the 
Surveyor  returned  the  order  of  survey  with 
a  figurative  plan  and  notes  of  survey  of  the 
eleven  leagues.  On  the  4th  October,  1833.  the 
Constitutional  Alcalde  dispatched  the  title  in 
form,  which  contains  a  recital  of  the  petitions, 
orders,  consents  and  survey,  the  authority 
conferred,  the  price  settled,  and  the  investilore 
of  the  possession  and  properly.  The  plaintiff, 
on  the  trial,  connected  himself  with  this  grant 
by  conveyances  which  bad  been  recorded,  and 
as  to  which  no  question  arose,  except  in  refer- 
ence  to  a  power  of  attorney  from  La  Vega  to, 
Williams,  under  which  a  deed  had  been  exe- 
cuted in  1840  to  Menard  and  Williams,  m  trust 
for  Sophia  St.  John. 
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The  defendant  produced  no  documentary 
evidence  of  title,  and  relied  on  a  possession  of 
some  two  or  three  years. 

No  exception  was  taken  in  the  Circuit  Court 
to  the  introduction  of  ihe  various  public  Acts 
which  constitute  the  evidence  of  a  title  in  La 
Vega;  nor  was  there  exception  to  the  charge  of 
the  court  which  pronounced  the  evidence  ad- 
duced of  its  authenticity,  competent.  It  may 
be  proper  to  state  that  the  title,  in  the  Mexican 
language,  was  authenticated  from  the  Lund 
Office  of  Texas,  and  that  the  translation  in  the 
amended  record  in  this  court  was  used  in  the 
Circuit  court  for  convenience  only.  But  the 
sufficiency  of  those  papers  to  vest  a  title  in  the 
grantee,  and  their  supposed  want  of  conform- 
ny  to  the  laws  of  Coahuila  and  Texas,  were 
much  debated,  and  the  opinion  of  the  court 
upon  them  has  been  properly  reserved  for  the 
examination  of  this  court. 

The  power  of  the  Governor  of  those  States  to 
sell  lands  to  Mexicans,  not  exceeding  eleven 
leagues  in  quantity,  is  unquestionable:  and  the 
petition  and  order  in  1H3U,  in  connection  with 
the  petition  and  order  of  May,  1832,  are  evi- 
dence of  such  a  contract.  The  proceedings  in 
1880  are  sufficiently  identifled  l)y  the  state- 
menls  and  recitals  of  the  papers  dated  in  1832, 
even  if  we  were  to  hold  that  (he  abtjence  of  tlie 
Governor's  signature  to  the  first  order  is  a  fatal 
defect.  But  that  petition  and  the  executive  or- 
der are  certified  by  the  Secretary  of  State  as 
official  documents;  they  were  so  treated  by  the 
Governor  and  the  constitutional  alcalde,  and 
the  petitioners,  in  the  subsequent  proceedings. 
The  Secretary  of  State  is  designated  in  the 
Constitution  of  the  confederate  States  to  au- 
Uienlicate  "all  laws,  decrees,  orders,  regula- 
tions, and  instructions,  circulated  among  the 
towns,  or  directed  by  the  Governor  to  a  partic 
ular  corporation  or  person,"  and  that  without 
this  req^uisite  they  shall  not  be  obeyed  or  be 
productive  of  faith.  At  the  present  term  of  this 
court,  we  have  decided  that  a  decree  not  signed 
by  the  Judj^e,  but  which  is  found  in  the  record, 
and  is  certified  by  the  Clerk,  and  which  has 
lieen  executed  by  the  parties,  cannot  be  collat- 
erally impeached  for  the  want  of  the  signature. 
Svcoinbey.  ISteeU  2(J  How.,  94;  and  the  courts 
in  Texas  have  decided  that  titles  in  form,  exe- 
cuted without  the  requisite  number  of  witness- 
es, are  still  valid  though  there  is  a  special  re- 
quirement on  the  subject  of  the  number  of  wit- 
nesses in  the  law.  14  Tex. ,  189.  We  do  not 
feet  authorized  to  deny  faith  to  the  Act  certified 
by  the  Secretary  of  Slate  as  an  official  paper,  nor 
can  we  assume  that  the  order  certified  did  not 
receive  the  executive  sanction. 

The  Circuit  Court  instructed  the  jury,  "  that 
the  court  was  required  to  take  notice  of  the 
organization  of  the  States  of  CiXkhuila  and 
Texas,  and  of  the  officers  who  were  competent 
to  perform  the  duties  imposed  in  the  decree  of 
the  Governor,  upon  the  petition  of  La  Vega. 

The  court  charged,  that  there  was  no  such 
organization  of  the  colonies  of  Robertson,  or 
of  Austin  and  Williams,  as  to  render  it  indis- 
I>ensable  for  the  grantee  to  apply  to  a  commis- 
sioner for  distribution  to  perfect  the  grant  of 
the  Governor;  that  those  colonies  were  not  em- 
^retcu  in  the  sense  in  which  that  term  was  used 
in  that  decree;  and  that  having  reference  to  the 
location  of  the  land  and  the  situation  of  the 
See  90  How. 


parties,  as  is  shown  by  the  evidence,  the  alcalde 
of  Austin  was  a  proper  officer  for  taking  the 
measures  requisite  for  the  perfection  of  the 
grant."  The  land  described  in  the  title  was 
situated  within  the  limits  of  both  the  colonies 
before  mentioned.  The  colonization  contract 
of  Robertson  was  granted  in  1835;  its  execution 
was  suspended  in  1830;  and  it  expired,  by  lim- 
itation,in  1831, and  was  not  again  renewed  until 
1834.  The  selection  of  the  lands  was  made  after 
it  had  expired,  and  before  it  was  renewed. 
The  history  of  this  empresa  has  been  judicially 
ascertainea  by  the  Supreme  Court  of  Texas; 
and  they  have  also  decided  that  lands  in  a  col- 
ony thus  situated  might  be  sold  without  ref- 
erence to  the  empremrio  in  such  a  contract. 
Houtton  V.  BtAertton,  2  Tex.,  1;  Jenkins  v. 
Chambers,  9  Tex..  167. 

The  empremrio  contract  of  Austin  and  Will- 
iams was  concluded  in  1831,  and  included  land 
embraced  in  Ihe  Robertson  Colony.  This  land 
was  excluded  from  their  contract  in  1884, 
when  Roixjrtson's  contract  was  renewed,  and 
was  restored  in  1835.  Houston  v.  Perry,  5  Tex  , 
463.  No  commissioner  was  appointed  for  this 
colony  until  September.  1885.  The  contract 
of  an  empresario  obliged  him  to  introduce  col- 
onists into  a  specific  district.  The  colonist 
having  a  familv  was  entitled  to  one  league  of 
land,  of  a  particular  quality,  for  which  he  paid 
a  small  sum  to  the  government.  The  empresario 
w'as  paid  five  leagues  and  five  labors  for  every 
one  hundred  families  introduced.  Of  course, 
the  excess  of  land  within  the  limits  of  the 
colony,  after  supplying'  the  colonists  and  the 
empresario,  remained  to  the  government.  The 
Coumissioner  of  Distribution  was  an  officer  of 
the  government,  who  superintended  the  fulfill- 
ment of  the  contract  by  the  empresario.  He 
ascertained  the  character  of  the  colonists; 
allotted  to  them  and  tlfe  evipresario  their  shares 
of  land,  and  for  that  purpose  appointed  sur- 
veyors ;  received  returns  of  survey,  and  executed 
the  final  titles.  Usually  this  officer  was  not 
appointed  until  colonists  were  introduced,  and 
a  community  was  to  be  formed.  The  sale  of 
the  land  within  the  limits  of  the  colony  might 
disturb  the  interest  of  the  empresario  or  of  the 
colonists,  and  hence  reference  of  the  contracts 
of  sale  to  the  Commissioner  for  execution.  If 
there  were  no  colonist-s,  and  the  empresario  op- 
posed no  objection,  there  was  no  reason  why 
sales  should  not  be  made,  nor  was  there  any 
occasion  for  the  services  of  a  commissioner. 

Sales  of  land  could  only  be  made  to  Mexi- 
cans, and  no  inquiries  as  to  their  character  were 
required.  We  understand  the  decisions  of  the 
Supreme  Court  of  Texas  to  be,  that  the  alcalde 
was  a  competent  and  proper  person  to  complete 
the  titles  on  a  contract  of  sale,  where  no  or- 
ganization of  the  colony  had  taken  place.  The 
case  of  Clay  v.  HoUiert,  14  Tex.,  189,  resembles 
that  before  the  court.  The  contract  of  sale  is 
dated  in  1831.  The  Commissioner  or  alcalde 
was  ordered  to  put  the  purchaser  in  posses'-ion 
and  to  issue  the  corresponding  titles.  The  lands 
were  selected  in  the  colony  of  Austin  and  Will- 
iams, in  September,  1883.  Williams  consented 
for  himself  and  partner.  The  survey  was  re- 
turned by  Johnson,  the  Surveyor.  The  alcalde 
(Lesassier),  who  officiated  in  this  case,  com- 
pleted the  title.  The  Supremo  Court  of  Texas 
determined  the  grant  to  be  valid.    Wairous  v. 
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MeOrete,  16  Tex..  512;  Syan  v.  Jaekton,  11 
Tex.,  391;  Haneeeky.  MeKinney,  7  Tex..  884: 
Jenkin*  v.  Chamber*,  9  Tex.,  167. 

The  Circuit  Court  further  instructed  the 
jury.  "  that  the  grant  could  not  be  defeated  by 
proof  that  the  principal  Surveyor  did  not  in 
person  perform  the  work  of  maldng  the  sur- 
veys, or  because  the  survey  was  made  before 
the  order  directed  to  the' Surveyor  by  the  alcalde 
was  entered  on  the  grant,"  and,  upon  the  whole 
case,  that  there  was  no  such  evidence  of  fraud 
in  the  making  of  the  grant  which  would  serve 
to  defeat  it  in  this  action. 

The  charge  of  the  court  in  reference  to  the 
survey,  followed  adjudications  of  the  Supreme 
Court  of  Texas  and  of  this  court  in  analogous 
cases.  It  was  a  common  practice  in  Texas  for 
empretariot  and  others  to  have  their  surveys 
completed  in  anticipation  of  the  arrival  of  colo- 
nists, or  the  measures  requisite  for  the  procure- 
ment of  the  final  title.  The  return  of  such  sur- 
veys by  a  surveyor,  and  their  recognition  by 
the  Commissioner  or  alcalde  was  treated  as  a 
substantial  compliance  with  the  law.  A  sur- 
veyor might  adopt  the  surveys  of  other  persons. 
Jonei  V.  Menard,  1  Tex.,  789;  Howard  v.  Perry, 
,7  Tex..  269;  Hortfn  v.  Pace,  9  Tex.,  81:  Jen- 
kin*  V.  Chamber*,  9  Tex.,  167:  Do*uieU\.  De 
Iia  Lamo,  20  How.,  29. 

In  Hoofnagle  v.  Anderton,  7  Wheat,  212, 
this  court  say : "  It  is  not  doubted  that  a  patent 
appropriates  land.  Any  defects  in  the  prelim- 
inary steps  which  are  required  by  law  are  cured 
by  the  patent.  It  is  a  title  from  its  date,  and 
has  always  been  held  conclusive  against  all 
those  whose  rights  did  not  commence  previous 
to  its  emanation."  In  Boardman  v.  Heed,  6 
Pet.,  828,  the  defendants  offered  to  prove 
tliat  the  lines  were  not  run  by  a  qualified  sur 
veyor;  that  the  plats  and  certincaies  were  made 
out  by  protraction,  and  had  been  surreptitious- 
ly returned  to  the  Register's  oflSce,  and  patents 
obtained. 

The  court  said,  "  that  at  law  no  facts  behind 
the  patent  can  be  investigated.  A  court  of  law 
has  concurrent  jurisdicGen  with  a  court  of 
equity  in  matters  of  fraud ;  but  the  defects  in 
an  entry  and  survey  cannot  be  taken  advantage 
of  at  law.  The  patent  appropriates  the  land, 
and  gives  the  le«tl  title  to  the  patentee."  White 
V.  Burnley,  20  How.,  iS5. 

So,  if  we  were  to  consider  the  discrepancy  of 
one  day  between  the  date  of  the  prelimmaiy  or- 
der and  the  date  of  the  certificate  of  the  Secre- 
tary.and  the  absenceof  the  Oovernor's  signature, 
and  the  fact  that  one  empreenrio  consents  for 
himself,  and  as  attorney  for  his  partner,  without 
adducing  that  power;  and  that  the  officers  do 
not  aSlx  to  their  names  the  name  of  their  re 
spective  offices;  and  that  the  survey  must  have 
been  made  before  the  order,  and  prot>ably  by 
a  deputy  or  olher  person,  as  marks  of  irregu- 
larity or  of  malpractice,  our  opinion  could  not 
be  affected.  In  SUrenton  v.  Newnham,  18  L.  & 
£q..  Baron  Parke,  in  delivering  the  opinion  of 
the  Court  of  Exchequer  Cbaml^r,  says;  "  The 
effect  of  ordinary  fraud  is  not  attsolutely  to 
avoid  the  contract  or  transaction  which  has 
been  caused  by  that  fraud,  but  to  render  it 
voidable  at  the  option  of  the  party  defrauded. 
Thu  fraud  only  gives  a  right  to  rescind.  In 
the  first  instance,  the  property  passes  in  the 
subject  matter,"  and  "  vests  till  avoided."  And 
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this  court,  after  a  full  review  of  the  subject,  in 
Field  V.  Seabury,  19  How..  824.  states  the 
question  and  the  answer  applicable  to  this  case. 
The  question  was:  "  When  a  grant  or  patent 
for  land,  or  a  legislative  confirmation  of  title 
to  land,  has  been  given  by  the  sovereignty  or 
legislative  authority  having  the  exclusive  pow- 
er to  make  it,  without  any  provision  having 
been  made  in  the  patent  or  by  tlie  law  to  inqoire 
into  its  fairness,  as  between  the  grantor  add 
grantee,  or  between  third  parties,  ~can  a  Uiird 
party  raise  in  ejectment  the  question  of  fraod 
as  Mtween  the  grantor  and  grantee,  and  thus 
look  beyond  the  grant?"  The  reply  of  the 
court  is,  we  are  not  aware  that  suai  a  pro- 
ceeding is  permitted  in'  a  court  of  law. 

But  we  ao  not  assert  that  the  cireumstancei 
enumerated  constitute  evidence  of  fraud.  We 
have  seen  that  the  preliminary  title  is  referred 
to,  and  recited  in  all  stages  through  which  it 
peissed,  and  by  every  officer  whom  the  law  ap- 
pointed to  superintend  its  perfection,  and  that 
the  survey  was  in  accordance  with  the  cnnent 
and  recojg;nized  practice  of  the  countiy. 

The  title  emanated  from  the  State  of  Co*- 
huila  and  Texas,  a  quarter  of  a  century  ago, 
when  Texas  was  a  wilderness.  Colonists  from 
abroad  were  invited,  and  a  league  of  land  was 
offered  to  the  colonist  having  a  family,  for 
$80.  Mexicans  were  allowed  to  purchase 
eleven  leagues  of  ordinary  grazing  land  for 
$100  the  league;  or  of  arable  land  for  $150. 
These  eleven  leagues  were  sold  for  leas  than 
$1,200.  Since  that  time,  two  revolutions  in 
in  the  condition  of  the  State  have  been  accom- 
plished, and  a  vast  improvement  in  the  polit- 
ical condition  of  the  country  efl^ted.  The 
defendant  entered  upon  the  land  in  dispute 
after  the  second  revolution  was  terminated, 
and  after  the  btirden  and  heat  of  the  contest 
were  over.  He  entered  without  a  color  of  title. 
Neither  the  State  of  Coahuila  and  Texas,  nor 
the  Republic  of  Texas,  nor  the  Slate  of  Texas, 
has  taken  measures  to  cancel  this  grant,  nor 
tiave  they  conferred  on  the  defendant  any  com- 
mission to  vindicate  them  from  wrong.  He  is 
a  volunteer. 

The  doctrines  of  this  court  do  not  favor  such 
a  litigant. 

The  remaining  questions  presented  by  the 
bill  of  exceptions  relate  to  the  power  of  at- 
torney from  La  Vega  to  Williams,  under  which 
a  conveyance  to  Menard  and  Williams,  in  trust 
for  Mrs.  St.  John,  of  Connecticut,  was  made 
in  1840. 

The  paper  produced  was  the  tf^imonio  <A 
an  authentic  Act  passed  before  the  re^idirr  of 
the  illustrious  Ayuntamiento  of  the  City  of 
Leona  Vicario,  and  second  alcalde  in  turn  in 
it  and  its  jurisdiction,  who,  by  reason  of  the 
sickness  of  the  first  alcalde,  &c.,  and  bean 
date  in  1832.  The  donee  of  this  power  lo- 
cated the  land  for  La  Vega,  and  solicited  the 
final  title  in  1838,  and  conveyed  the  land  in 
1840.  '  Its  authenticity  has  never  been  ques- 
tioned by  La  Vega,  so  far  as  is  shown  by  the 
record. 

The  regidor  is  an  officer  known  to  the  Span- 
ish law,  and  to  the  legislation  of  Coahuila  and 
Texas  (1  Tapia  Freb.,  p.  197.  sec.  10;  Decrees. 
124,  sec.  6;  262,  sec.  11;  Laws  C.  &  T.;  Bi- 
lliard* V.  Jame*,  7  Tex.,  388).  and  was  author- 
ized to  discharge  the  dutie*  recited  in  the  AoL 
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Evidence  was  adduced  to  the  bsndnrritiiiK  of 
the  regidoT  and  the  assisting  witnesses:  besides, 
proof  was  made  that  two  of  tliem  were  dead, 
and  tbe  otber  t>eyond  tbe  limits  of  tbe  United 
States.  Considered  as  the  act  of  a  foreign  of- 
ficer, without  the  support  of  tbls  proof,  tbe 
Supreme  Court  of  Texas,  in  Paiehal  v.  Perez, 
7  Tex  ,  348,  say:  "  Its  admissibility  and  effect 
is  by  no  means  a  settled  question  at  common 
law,  and  on  the  principles  of  international  ju- 
risprudence. Whether  the  rules  of  evidence 
of  tbe  forum  are  to  be  exclusively  otwerved.  or 
whether  those  of  a  foreign  country  are  to  have 
weight,  was  considered  by  Ifr.  Juttiee  Story 
as  an  embarrassing  question,  and  which  was 
not  settled.  Story's  Conf.  Laws,  634.  But 
tbe  court  in  that  case,  and  in  the  case  of  De 
Leon  V.  White.  9  Tex.,  599,  decide  that  a  tei- 
timonio  is  sufflciently  established  by  evidence 
of  the  handwriting  of  the  officer,  and  the  as- 
sisting witnesses.  8  Tex.,  210.  The  convey- 
ance to  tbe  trustees,  for  tbe  benefit  of  Mrs.  St. 
John,  an  alien,  was  not  invalid,  nor  can  the 
conveyance  be  impeached  by  this  party ,  or  in 
this  mode  of  proceeding. 

Tbe  averment  in  tbe  petition  of  tbe  citizen- 
ship of  the  parties  corresponds  to  the  form  com- 
monly used  in  tbe  District  Court  of  Texas,  and 
which  has  never  been  questioned  in  tbe  various 
causes  which  have  heretofore  been  before  this 
court  from  that  district. 

We  think  that  the  allegation  is  sufflciently 
specific. 

Judgment  affirmed. 

Mr.  Juitiee  Daniel,  dissenting: 

1  find  myself  constrained  to  differ  with  my 
brethren  as  to  the  views  they  have  taken  of 
this  case — views  more  accurate,  perhaps,  than 
my  own ;  yet  differing  so  materially  from  my 
apprehension  of  tbe  Taw  of  the  ca%  as  to  im- 
pose, according  to  that  apprehension,  the  duty 
of  endeavoring  to  explain  what  by  me  is 
deemed  its  true  aspect. 

The  difficulties  and  irregularities  incident  to 
tbe  removal  or  to  the  modification  of  pre-exist- 
ing institutions,  by  tbe  introduction  and  supe 
rior  control  of  systems  really  or  seemingly  in- 
compatible with  the  former,  must  necessarily 
involve  the  hazard  of  error,  and  impress  there- 
fore the  propriety  of  great  caution  with  respect 
to  innovations  to  be  adopted. 

Wherever  the  obligation  exists  to  harmonize 
portions  of  tbe  previous  system  with  tbe  crea- 
tion and  the  exigencies  of  a  new  regime,  tbe 
safest,  indeed  the  only  safe  guide,  must  be 
found  in  the  adherence  to  enlightened  and  gen- 
erally admitted  principles,  as  a  guaranty  for 
the  rights  and  duties  deducible  both  from  the 

f>a8t  and  fiom supervening  institutions.  In  fol- 
owing  such  a  guide,  1  am  conducted  to  conclu- 
sions differing  from  those  which  have  l)ecu 
reached  by  the  majority  of  this  court  io  this 
case. 

Conceding  in  its  utmost  extent  a  power  in  tbe 
Colonial  Governor  or  political  bead  of  Texas 
to  make  grants  of  land;  conceding,  too,  for 
argument's  sake,  an  entire  exemption  in  the 
plaintiff  below  from  all  obligation  to  produce 
the  original  of  a  grant  made  by  the  competent 
officer;  admitting,  also,  the  sufficiency  of  a 
copy  from  the  record,  still  I  hold  that  a  copy, 
in  order  to  become  evidence,  must  purport 
See  20  How. 


upon  its  face  to  be  a  full  and  perfect  copy, 
and  must  be  verified  by  some  competent  per- 
son. The  grant,  or  the  paper  claimed  to  be  a 
grant  in  this  case,  a  defective  upon  its  face. 
In  tbe  first  place,  it  is  without  date,  and  conse- 
quently can  be  identified  or  coincident  as  to 
time  with  no  document  in  this  cause;  it  is  not 
signed  by  any  person  whomsoever,  in  the  name 
or  character  of  (Jovernor,  nor  by  a  deputy, 
nor  by  a  person  professing  to  be  clothed  with 
authority  to  sign  such  an  instrument.  In  its 
structure  it  commences  by  speaking  in  tbe 
first  person,  as  if  by  tbe  maker  of  tbe  grant, 
but  breaks  off  before  reaching  the  conclusion, 
and  is  incorporated  or  converted  into  a  certifi- 
cate, dated  June  13th.  1839,  by  Santiago  del 
Vallee,  signing  himself  a  "Secretary,"  stating 
that  so  far  as  he  has  given  this  document,  it  a 
a  true  copy.  This  certificate,  then,  is  a  con- 
fession, in  terms,  that  tbe  entire  act  of  the 
(Jovernor  is  not  given,  but  that  tbe  document 
is  incomplete. 

The  rule  of  evidence  is,  with  regard  to 
copies,  that  they  must  be  complete,  and  must  be 
properly  authenticated.  Records  are  never  al- 
lowed to  be  adduced  in  evidence,  unless  they  are 
perfect  records.  It  is  never  permitted  to  garble 
them,  nor  to  read  parts  of  them  or  extracts  from 
them,  as  evidence.  Yet  here  we  have  a  paper  in- 
troduced as  a  record,  as  the  act  of  the  Governor, 
when  tbe  proof  relied  on  to  sustain  it  conclu- 
sively shows  that  the  record,  if  it  be  one,  is  in- 
complete; that  it  in  fact  is  faleifled  by  itself; 
and  the  act  of  the  Governor,  if  it  be  his  act,  is 
not  permitted  to  speak  fbr  itself;  but  an  at- 
tempt is  made  to  establish  that  act  by  a  wholly 
distinct  and  independent  declaration  by  a  per- 
son styling  himself  a  "Secretary." 

Every  foundation  of  the  plaintiff's  claim,  so 
far  as  it  is  made  to  rest  upon  this  alleged  grant, 
or  in  the  verity  of  the  copy,  must  fail. 

This  defect  in  the  evidence  appears  to  have 
been  perceived  and  its  force  felt;  and  hence, 
perhaps,  tbe  effort  at  tbe  removal  or  remedy 
thereof,  by  tbe  introduction  of  a  petition  bear- 
ing date  on  the  2d  of  May.  1832,  signed  by  Jose 
Maria  Aguirre,  on  bebtuf  of  himself  and  the 
other  parties  to  the  former  petition,  in  which  it 
is  recited  that  the  Government  had  conceded  to 
himself  and  bis  associates  on  sale  on  certain  con- 
ditions, on  tbe  t4tb  of  June,  1830,  the  leagues 
of  land  now  asked  for  in  this  renewed  petition 
(no  quantity  or  number  being  set  forth),  and 
then  further  states,  that  the  conditions  on  which 
the  concession  here  spoken  of  having  been  re- 
moved or  fulfilled,  it  prays  that  the  proper  of- 
ficers may  be  appointed  to  survey  the  lands, 
and  to  put  the  petitioners  in  possession,.  Fol- 
lowing this  petition,  is  an  order  or  decree  of  the 
same  date  with  the  petition,  and  signed  Letona, 
not  stylinghimself  Governor,  nor  assuming  any 
official  designation;  but  the  order  is  certified 
by  Santiago  del  Vallee  as  being  a  copy  tromthe 
archives  in  his  charge,  and  stating  that  be  had 
been  commanded  to  take  this  copy  from  the 
archives  by  the  disposition  of  the  most  excel- 
lent Governor. 

Upon  a  recurrence  to  this  petition  of  the  3d 
of  May,  \v3i,  sigd^d  Jose  Maria  de  Aguirre, 
and  to  tbe  decree  or  order  of  the  same  date,  it 
will  be  perceived  that  neither  of  these  papers 
contains  any  dcKcription  or  quantity  of  land. 
Tbe  petition  Las  reference  to  an  alleged  grant 
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as  made  on  the  14th  of  June,  1880  (nowhere 
shown),  the  order  or  decree  refers  to  some  act 
or  proceedingof  the  Political  Chief  of  the  De- 
partment of  Bexar  (nowhere  exhibited  on  this 
record),  of  the  2d  of  June,  1830,  which,  of 
course,  cannot  he  identl&ed  with  the  alleged 
concession  of  a  different  date,  viz. :  of  the  14tb 
of  June;  and  the  prayer  of  this  petition  of 
Aguirre  and  the  order  of  Letona  can  by  no  cor- 
rect induction  be  received  as  curing  the  defects 
in  the  first  alleged  grant,  or.  as  supplying  the 
absence  of  date  and  of  signature  by  any  official 
of  any  denomination  or  of  any  grade  of  power 
whatsoever. 

But  it  has  been  supposed  that  these  material 
defects  have  been  remedied  by  the  act  of  Les- 
assier,  purporting  to  put  the  parties,  or  rather 
La  Vega,  one  of  them,  into  possession.  To  this 
suggestion  it  may  tie  replied  in  possession  of 
what?  It  surely  cannot  be  pretended  that  Les- 
assier  had  any  nghtful  authority  to  create  or  to 
orieinate  or  to  authenticate  a  grant.  He  could 
not  determine  the  rights  of  claimant,  nor  de- 
cide tipon  the  extent  of  concessions  made  by 
the  government.  He  had  no  judicial  or  discre- 
tionary powers  touching  these  matters;  he 
was  merely  a  ministerial  and  subordinate  agent, 
to  execute  the  orders  of  his  superiors;  and  ac- 
cordingly it  is  seen  that  in  his  account  of  his 
proceeding,  he  lias  constant  reference  to  the  or- 
ders and  decrees,  recognizing  these  as  the  only 
authority  for  his  HCting  at  all.  His  acts  could 
have  no  effect  whatever,  either  to  confirm  or 
to  invalidate  those  orders  or  decrees,  and  of 
course  could  not  supply  any  detect  or  insuf- 
ticiency  in  their  provisions,  or  in  the  authenti- 
cation of  them. 

This  paper,  purporting  to  be  the  act  of  Les- 
assier,  is  in  itself  defective  as  to  the  proof  of  its 
verity;  for  it  is  not  introduced  as  a  copy  from 
a  record,  nor  established  uix)n  proof  of  the  sig- 
nature thereto;  nor  upon  the  testimony  of  the 
assisting  witnesses  at  its  execution;  nor  is  the 
absence  of  those  witnesses  accounted  for. 

In  the'  next  place,  with  respect  to  the  deduc- 
tion of  title  from  La  Vega,  to  whom  it  is  said 
a  grant  was  made  by  the  government,  b^  the 
decrees  just  examined.  The  first  step  m  the 
deraignment  of  this  title  is  the  paper  styled  the 
power  of  attorney  from  La  Vega  to  Williams, 
dated  May  5th,  1U32.  The  authenticity  of  this 
paper  rests  upon  no  foundation  of  legitimate 
evidence.  It  cannot  be  considered  as  possess- 
ing the  dignity  and  verily  of  a  record,  nor  of  a 
copy  from  a  record.  It  is  not  shown  that  the  laws 
of  Texas  required  it  to  be  recorded;  and  with- 
out such  a  requisition  it  could  not  be  made  in 
legal  acceptation  a  record,  by  the  mere  will  or 
act  of  a  private  person.  This  paper  does  not 
appear  to  have  been  placed  on  record,  and  if  in 
truth  it  had  been  recorded  in  a  proper  legal  sense ; 
still  there  is  no  copy  said  to  have  been  taken 
from  a  record,  or  certified  by  any  legal  custo- 
dian of  the  record  or  of  the  original  document. 
Tills  paper  is  signed  by  Juan  Gonzales,  who  cer 
tides  that  it  was  copied,  not  from  the  public 
archives,  but  from  the  original  with  which  he 
says  that  it  agrees.  This  certificate  is  an  asser- 
tion that  the  document  certified  was  not  copied 
from  a  record— that  it  is  not  the  original,  and 
that  the  certificate  was  not  and  did  not  purpon 
to  be  proof  of  thv.  execution  of  the  original. 
Where,  then,  is  found  proof  of  this  instrument, 
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with  respect  either  to  its  dignity  as  a  record, 
as  a  copy  from  a  record,  or  as  to  the  truth  of  its 
execution  by  the  parties  thereto?  It  has  been 
seen,  then,  that  this  document  is  neither  a  record 
nor  a  copy  of  a  record.  The  language  of  the 
instrument  and  that  of  the  certificate  of  God- 
zalrs  alike  contra4ict  any  such  conclusion;  the 
certificate  declares  it  to  be  a  copy  of  a  private 
paper,  and  nothing  more.  The  next  inquiry 
pertinent  to  this  alleged  power,  is  as  to  any  au- 
thority in  Gonzales  to  certify  copies  of  records, 
and  still  more  to  certify  copies  of  private  pa- 
pers in  the  possession  "of  parties — papers,  the 
execution  of  which  be  did  not  see — and  by 
such  ceriificate  to  conclude  or  prevent  all  in- 
quiry into  the  fact  of  their  execution,  or  of  the 
bona  fides  with  which  they  may  liave  been  pre- 
pared. Here  there  is  no  pretense  to  proof  of 
execution  of  the  alleged  power.  The  "instru- 
mentary  witnesses,"  as  they  are  termed,  the 
witnesses  present  at  the  execution  of  the  instru- 
ment (and  in  this  instance  there  appear  to  bare 
been  three),  were  not  called,  nor  was  any  rea- 
son assigned  for  their  absence;  they  seem  not 
to  have  been  even  thought  of:  and  with  re- 
spect to  those  who  are  called  the  aosislant  wit- 
nesses— the  witnesses  to  the  certificate  of  Gon- 
zales— although  it  is  sworn  to  by  Hewetson  that 
one  of  these  witnesses  was  dead,  and  the  other, 
J.  M.  Morel,  resided  in  Mex!co>  no  effort  by 
commission  or  otherwise  was  made  to  procure 
his  testimony,  nor  was  there  proof  of  the  im- 
practicability of  procuring  it.  The  irregulari- 
ties connected  with  this  alleged  power  of  attor- 
ney seem  to  me  too  glaring,  and  too  obviou*ly 
liable  to  gross  abuse,  and  tend  too  strongly  to 
injury  to  the  rights  of  property,  to  be  tolerated 
in  courts  governed  by  correct  and  safe  rules  of 
evidence. 

The  objections  urged  by  the  defendant  be- 
low to  the  legality  of  the  documents  above 
commented  upon,  and  to  their  relevancy  to  the 
issue  between  the  parties,  appear  to  have  been 
substantially  and  sufilciently  reserved  in  the 
fourth  and  fifth  bills  of  exception  by  the  de- 
fendant, and  satisfy  me  that  those  documents 
should  have  been  ruled  out  of  the  cause. 

It  seems  to  me  that  there  was  error  in  the  in- 
struction of  the  court  to  the  jury,  that  there 
was  no  fraud  in  the  transactions  by  which  the 
alleged  title  to  the  land  in  controversy  had 
been  obtained  or  transmitted  to  the  plaintiff. 

In  this  action,  the  plaintiff  could  succeed  or 
should  have  succeeded  in  virtue  of  a  legal, 
valid,  perfect  title,  and  none  other  adverse  pos- 
session, with  claim  of  right,  was  title  until  a 
clear,  fair,  honest,  legal,  paramount  title  in  tbe 
plaintiff  was  shown.  If,  therefore,  the  docu- 
ments upon  which  the  claim  of  the  plaintiff 
was  based  should  have  been  found  to  carry 
with  them,  cither  upon  their  face  or  in  tbe 
manner  of  their  procurement,  any  of  tbe  badges 
of  fraud,  this  would  have  been  a  sufficient  ob- 
jection to  their  validity.  A  blemish  or  a  de- 
fect, or  an  infirmity,  in  that  necessarily  fair  and 
legal  title,  by  which  the  possession  of  the  de- 
fendant, presumed  legal  as  against  all  but  the 
true  and  rightful  claimant,  could  be  displaced, 
would  he  fatal.  What  were  tbe  circumstances 
attending  the  fabrication  or  procuring  of  tbe 
documents  relied  on  by  the  plaintiff,  or  tbe 
manner  in  which  they  were  transmitted  to  him, 
were,  it  seems  to  me,  subjects  ezclosively  ap- 
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propriate  to  the  conBideration  of  the  Jury.  The 
inquiry  in  this  case  was  not  one  arising  solely 
upon  the  construction  of  written  instruments; 
it  embraced  also  the  conduct  of  agents  alleged 
to  have  been  the  makers  of  those  instruments; 
the  discharge  of  these  duties  in  the  exercise  of 
powers  ascribed  to  them;  and  the  honesty  and 
good  faith  of  those  professing  to  have  dealt 
with  them,  and  to  have  derived  and  to  have 
transmitted  rights  founded  upon  those  trausac 
tions.  These  considerations,  in  connection 
-with  the  incongruities  as  to  dates,  and  the  ap- 
parent deviations  from  regular  official  proceed- 
ings, and  in  the  conduct  of  those  through 
whom  the  title  is  traced  by  the  plaintiff,  from 
what  is  usual,  appear  to  be  inseparable,  from 
the  inquiry  of  fraud  in  fact  and  in  intent,  and 
Khould  have  been  submitted  to  the  jury,  from 
whom  they  were  withdrawn  by  the  mstruction 
of  the  court. 

It  is  unquestionably  true  that  in  courts  whose 
proceedings  are  regulated  by  the  rules  of  plead- 
ing ut  the  common  law,  matter  in  abatement  is 
not  allowed  to  be  pleaded  after  pleading  in  bar, 
unless,  indeed,  the  matter  tendered  in  abate- 
iiient  shall  have  arisen,  or  shall  have  come  to 
the  knowledge  of  the  pleader,  putt  darrein 
eontiauanee;  and  when  such  matter  is  allowed 
in  defense,  all  that  has  been  previously  relied 
on  in  bar  is  considered  as  relinquished.  Such, 
however,  has  been  represented  as  not  having 
been  the  rule  adopted  iu  Texas.  There  it  has 
been  said  that  a  defendant  may  plead  both  in 
bar  and  in  abatement.  In  this  case,  the  matter 
tendered  was  accompanied  by  an  affidavit  of 
its  discovery  since  the  issue  in  \mlt;  but  no  evi- 
dence appears  upon  the  record  of  an  offer  to 
withdraw  the  latter;  nor  am  I  aware  of  the 
necessity  of  a  formal  proffer  to  that  effect. 
The  matter  tendered  in  abatement  should,  if 
material,  be  admitted;  and  where  so  admitted, 
the  matter  previously  relied  on  in  bar  is  by  legal 
consequence,  and  without  any  necessity  for  an 
express  order  upon  the  defendant,  thereby 
waived.  It  is  true  that  the  decision  of  the 
Circuit  Court  rejecting  this  plea  is  not  matter 
for  reveriial  here,  but  the  consent  or  acqui- 
escence of  the  party  in  sheltering  himself  un- 
der an  artificial  rule,  in  a  controversy  in  which 
was  impugned  the  good  faith  of  that  party,  is 
mailer  for  regret,  at  least,  and  cannot  be  alto 
getlier  indifferent  in  an  inquiry  seeking  an  ex- 
aminatioD  into  the  fairness  of  the  transactions 
involved.  The  removal  of  this  cause  from  one 
portion  of  the  district  of  Texas  to  another,  in 
neither  of  which  the  District  Judge,  upon  the 
facts  conceded  as  known  to  liim,  was  compe- 
tent to  take  cognizance  of  it,  we  are  told  may 
be  presumed  to  have  taken  place  by  consent. 
Upon  what  fact  such  a  consent  can  be  inferred, 
this  record  does  not  disclose;  and  it  is  difficult 
to  conceive  any  reaaon  existing  with  the  de- 
fendant below  for  such  consent.  There  are 
presumptions,  however,  connected  with  this 
removal  within  the  district,  from  which  there 
can  be  no  escape. 

First.  It  must  be  presumed  that  the  District 
Judge  was  cognizant  ah  initio  of  his  acknowl- 
edged interest  in  the  subject  in  controversy. 

second.  It  must  bo  presumed  that  he  was 
also  cognizant  of  his  absolute  disqualification, 
by  reason  of  that  interest,  from  making  any 
decision  or  holding  any  plea  iu  the  cause;  and 
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that  the  removal  of  It  from  one  point  to  another 
within  the  district  was  an  useless  as  it  was  an 
irregular  and  illegal  act. 

Third.  It  must  be  presumed,  that  knowing 
himself  to  be  thus  disqualified,  he  could  have 
no  legitimate  power  to  retain  the  cause  under 
his  own  control  for  several  years ;  that  such  a  re- 
tention might  be  oppressive  as  it  was  illegal ; 
and  that  his  only  power  was  that  which  the 
law  imposed  upon  him  as  a  duty,  the  power  of 
an  immediate  removal  of  the  cause,  upon  its 
institution,  to  a  tribunal  exempt  from  disqualifi- 
cations which  he  knew  existed  with  reference 
to  himself.  It  may  truly  be  thought  to  have 
been  a  mistaken  and  unfortunate  course  in 
those  to  whom  the  interests  of  the  District 
Judge  were  confided,  that  they  did  not  seek, 
nay,  challenge  and  insist  upon  investigation, 
rather  than  exclude  it  under  the  stress  of  a/or- 
mula  in  pleading,  the  application  of  which  was 
of  doubtful  propriety,  if  not  irregular  in  this 
case.  By  a  different  proceeding,  the}'  might 
have  met  directly  charges  openly  alleged,  and 
might  have  removed  implications,  to  which  the 
suppression  of  inquiry  may  have  imparted  a 
semblance  of  truth. 

Upon  the  considerations  hereinabove  stated, 
and  with  a  view  to  the  more  thorough  investi- 
gation as  to  the  law  and  the  facts  of  this  cause 
than  the  record  before  us  has  disclosed,  it  is  my 
opinion  that  the  judgment  of  the  Circuit  Court 
should  be  reversed,  and  this  cause  remanded  to 
that  court,  for  a  new  trial  to  be  had  therein. 

C1ted-21  Bow..  ITS;  24  How.,  158;  11  Wall.,  IR(: 
20  WaU.,  2M. 


THOS.  JACKSON.  WM.  HIGDON  amd 
ARCHIBALD  OLDS,  Owners  of  the  Steam- 
hoaX  Weti»ifka,  Lil>tt.  and  Appt»., 

V. 

THE     STEAMBOAT    MAGNOLIA,     her 

Tackle,  &c.,  WM.  F.  JAMES,  Master,  &c. 

(See  8.  C,  20  How.,  2M-3iS.) 

Dittriet  eourtt  have  juritdietion  above  the  tide,  in 
navigable  waters. 


District  Courts  have  Jurisdiction  of  oases  of  col- 
lision OD  the  grreat  publlo  navl^ble  rivers  witnin 
the  iMtdy  of  a  oountjr,  or  at>ove  the  tide. 

The  Judiciary  Act  of  1789  does  not  confloe  admi- 
ralty Jurisdiction  to  tido  waters. 

The  Act  of  1845  was  a  declaratory  Act. 

Argued  Feb.  iS,  1S67.  Held  under  advinement 
Feb.  27,  1867.  Further  printed  argument 
submitted  Dee.  16,  1857.  Decided  Apr.  13, 
1858. 

THE  libel  in  this  case  was  filed  in  the  District 
Court  of  the  United  States  for  the  Middle 
District  of  Alabama,  by  the  appellants,  to  re- 
cover damages  resulting  from  a  collision  which 
occurred  on  the  Alabama  River,  within  the 
State  of  Alabama. 

The  District  Court  d  ismissed  the  libel  for  want 
of  admiralty  jurisdiction.  The  libelants  there- 
upon took  an  appeal  to  this  court.  The  sole 
question  now  presented  for  the  consideration 
of  this  court  is,  whether  the  court  below  had 
jurisdiction. 

A  further  statement  of  the  case  appears  in  the 
opinion  of  the  court. 
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2Ir.  Franeia  Lee  Smith,  for  the  appel- 
lants: 

By  see.  2  of  art.  8  of  the  Constitution  of  the 
United  States,  it  is  declared  that  the  judicial 
power  shall  Extend  "to  all  cases  of  admiralty 
and  maritime  jurisdiction." 

Id  coastruing  this  clause  of  the  Constitution, 
Judge  Story,  in  the  case  of  Dt  Lotio  v.  Rnt,  2 
Gall..  473,  says:  "  The  language  of  the  Con- 
stitution will,  therefore,  warrant  the  most  liberal 
interpretatioD ;  and  it  may  not  be  unfit  to  hold 
that  it  had  reference  to  that  maritime  jurisdic- 
tion which  commercial  convenience,  public 
policy  and  national  rights  have  contributed  to 
establish,  with  slight  local  differences,  over  all 
Europe;  that  jurisdiction  which,  under  the 
name  of  Consular  Courts  first  established  Itself 
upon  the  shores  of  the  Mediterranean,  and  from 
general  equity  and  simplicity  of  its  proceedings, 
soon  commended  itself  to  all  the  maritime  States; 
that  jurisdiction,  in  short,  which,  collecting  the 
wisdom  of  the  civil  law,  and  combining  it  with 
the  customs  and  usages  of  the  sea,  produced 
the  venerable  conmlato  del  nutre,  and  still  con- 
tlDues  in  its  decisions  to  regulate  the  com- 
merce, the  intercourse,  and  the  warfare  of  man- 
kind. 

The  contemporaneous  construction  of  this 
clause  of  the  Constitution  by  Coneress  would 
undoubtedljr  embrace  within  this  jurisdiction 
all  the  navigable  waters  within  the  United 
States. 

Thus,  by  the  first  Act  passed  by  Congress  in 
relation  to  the  Judiciary.  Sept.  24,  1789,  it  is 
declared  that  the  admiralty  and  maritime  juris- 
dictioD  extended  to  "  all  waters  navigable  from 
the  sea,  of  ten  or  more  toos  burthen." 

See,  also.  Act  in  relation  to  Seamen  in  the 
merchant  service,  passed  Julv  20,  1790,  sec.  6. 

The  Act  for  enrolling  and  licensing  ships  or 
vessels  to  be  employed  in  the  coasting  trade 
and  fisheries,  and  for  regulating  the  same, 
passed  Feb.  18,  1793,  and  the  subsequent  Act 
of  March,  2,  1819,  supplementary  to  the  Acts 
concerning  the  coasting  trade,  and  the  Act  of 
May  2,  1822,  for  the  collection  of  duties  on 
exports  and  tonnage  in  Florida,  expressly  in- 
clude "  all  the  navigable  rivers  of  the  United 
States." 

So  far,  then,  as  legislative  construction  is  con- 
corned,  it  would  seem  from  the  above  refer- 
eiices.  that  Congress  did  not  intend  that  the  ad- 
miralty jurisdiction  of  the  U.  S.  should  be  con- 
fined to  the  sea  and  to  tide  water,  but  that  the 
*  ebb  and  flow  of  the  tide  should  be  considered 
as  the  proper  test. 

How.  then,  does  the  question  of  jurisdiction 
stand  under  the  decisions  of  this  court? 

In  the  case  of  The  Thumat  Jefferton,  10 
Wheat.,  428,  it  was  held  that  admiralty  juris- 
diction extended  to  the  sea  and  to  waters  with- 
in the  ebb  and  flow  of  tide,  and  this  doctrine 
was  suhnequently  recognized  in  other  cases. 

Congre«(<,  on  Feb.  26,  1845,  passed  "An  Act 
extending  the  jurisdiction  of  the  District  Courts 
in  certain  cases  upon  the  lakes  and  navigable 
waters  connecting  the  same." 

Under  this  Act  arose  the  case  of  Tlte  Oeneeee 
Chief  V.  Fitzhugh,  12  How.,  443.  It  was  there 
insisted  that  the  law  of  1845  was  not  author- 
ized by  the  Constitution  of  the  U.  S.,  and  was 
therefore  void.  But  the  court  held  otherwise, 
and  sustained  the  law  as  constitutional. 
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The  opinion  of  the  court  was  delivered  by 
Ghitf  JuBtiee  Taney,  and  is  dLstinguisbed  by 
the  ability  and  clearness  with  which  the  extent 
of  admiralty  and  maritime  jurisdiction  under 
the  Constitution  and  laws  of  the  United  States 
is  examined.  The  doctrine,  as  laid  down  io 
the  hitherto  leading  case  of  The  Thmruu  Jrfer- 
ton.  that  the  admiralty  jurisdiction  in  the  U.  8. 
was  limited  to  tide  water,  is  carefully  and  elab- 
orately reviewed  and  expressly  ovemiled,  and 
the  principle  established  that  our  admiralty  ju- 
risdiction was  not  confined  to  tide  water,  but 
extended  to  all  the  public,  navigatile  waters  in 
the  United  States. 

The  old  doctrine  about  the  ebb  and  flow  of 
tide  was  bv  that  decision  exploded,  and  the  law 
established  on  a  basis  far  more  compatible  with 
the  true  condition  of  the  country  and  its  rapid- 
ly Increasing  commerce  and  navigation.  Tiie 
case  of  Fretz  v.  BvM,  12  How.,  466,  sanctions 
and  afiJrms  the  law  as  laid  down  in  the  case  of 
The  Oenesee  CMrf. 

See,  also.  Walsh  v.  Roger*.  13  How.,  283. 

The  collision  between  The  Wetumpka  and 
The  Ma^olia,  occurred  in  the  Alabama  River 
(which  IS  navigable  from  the  sea),  below  the 
City  of  Montgomery,  which  is  a  port  of  entry. 
Tlie  WetumpKa  was  engaged  in  navigation  and 
commerce  between  the  port  of  New  Orleans,  in 
Louisiana,  and  the  port  of  Montgomery,  in 
Alabama.  If,  then,  admiralty  jurisdiction  in 
the  U.  S.  is  not  confined  to  tide  water,  and 
theVe  is  no  law  aside  from  the  Act  of  1845,  re- 
quiring that  in  a  case  of  collision  the  vessel 
seized  should  be  engaged  in  navigation  and 
commerce  between  different  States  or  Territo- 
ries, it  does  not  appear  that  there  can  be  any 
valid  objection  to  the  exercise  of  admiralty  ju- 
risdiction in  this  case. 

Mestm.  E.  S.  Dar|;an  and  P.  Phillips. 
for  appellees. 

^r.  Jiuiiee  Orier  delivered  the  opinion  of 
the  court : 

The  only  question  presented  for  our  consider- 
ation on  this  appeal  is,  whether  the  court  below 
had  jurisdiction. 

The  libel  purports  to  be  in  a  cause  of  col- 
lision, civil  and  maritime.  It  alleges  that  the 
steamboat  Wetumpka,  a  vessel  of  three  hundred 
tons  burthen,  was  on  a  voyage  from  New  Orleans 
to  the  City  of  Montgomery,  in  Alabama;  that 
while  ascending  the  Alal>iin]a  River,  she  was 
run  into  and  sunk  by  the  steamboat  Magnolia, 
which  was  descending  the  same. 

The  answer  of  the  respondents,  among  other 
things,  alleges  "  that  the  collision  took  place 
far  above  tide  water,  on  the  Alabama  River,  in 
the  County  of  Wilcox,  in  the  State  of  Ala- 
bama, and  therefore  not  within  the  jurisdiction 
of  the  District  Court  sitting  in  admiralty. 

This  plea  was  sustained  by  the  court,  and  the 
libel  dismissed.  The  record  does  not  discloie 
the  reasons  on  which  this  judgment  was  based. 
It  is  presumed,  therefore,  to  be  founded  on  the 
facts  stated  in  the  plea,  viz. : 

I.  That  the  collision  was  within  the  body  of 
a  county. 

II.  That  it  was  above  tide  water. 

1.  The  Alabama  River  flows  through  the 
State  of  Alabama.  It  is  a  great  public  river, 
navigable  from  the  sea  for  many  miles  above 
the  cub  and  flow  of  the  tide.    Vessels  licensed 
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for  the  roasting  trade,  and  those  engaged  In 
foreign  commerce,  pass  on  its  waters  to  ports  of 
entry  within  the  State.  It  is  not,  like  the  Mis- 
Bis8ippi,a  boundary  between  coterminous  States. 
Neither  is  it  lilce  the  Penobscot  (see  Veazie  v. 
Mixn;  14  How.,  568),  made  subservient  to  the 
internal  trade  of  the  State  by  artificial  means 
and  dams  constructed  at  its  mouth,  rendering 
it  inaccessible  to  seagoing  vessels.  It  differs 
from  the  Hudson,  which  rises  in  and  passes 
through  the  State  of  New  York,  in  the  fact  that 
it  is  navigable  for  ships  and  vessels  of  the  largest 
class  far  above  where  its  waters  are  affected  by 
the  tide. 

Before  the  adoption  of  the  present  Constitu- 
tion, each  State,  in  the  exercise  of  its  sovereign 
power,  bad  its  own  court  of  admiralty,  having 
jurisdiction  over  the  harbors,  creeks,  inlets  and 
public  navigable  waters,  connected  with  the  sea. 
This  jurisdiction  was  exercised  not  only  over 
rivers,  creeks  and  inlets,  which  were  bound- 
aries to  or  passed  through  other  States,  but  also 
where'  they  were  wholly  within  the  State.  Such 
a  distinction  was  unknowil,  nor  (as  it  appears 
from  the  decision  of  this  court  in  the  case  of 
Waring  v.  Clarke.  5  How.,  441)  had  these 
courts  been  driven  from  the  exercise  of  jnrisdic- 
'  tion  over  torts  committed  on  navigable  water 
within  the  body  of  a  county,  by  the  je^ousy  of 
the  common  law  courts.  , 

When,  therefore,  the  exercise,  of  admiralty 
and  maritime  jurisdiction  over  its  public  rivers, 
ports  and  havens,  was  surrendered  by  each 
Blale  to  the  Oovernment  of  the  United  States, 
without  an  exception  as  to  subjects  or  places, 
this  o>urt  cannot  interpolate  one  into  the  Con- 
stitution, or  introduce  an  arbitrary  distinction 
which  has  no  foundation  in  reason  or  precedent. 

The  objection  to  jurisdiction  stated  In  the 
plea,  "  that  the  collision  was  within  the  County 
of  Wilcox,  in  the  Slate  of  Alabama,"  can.there- 
fore,  have  no  greater  force  or  effect  from  the 
fact  alleged  in  the  argument,  that  the  Alatema 
River,  so  far  as  it  is  navigable,  is  wholly  within 
the  boundary  of  the  State.  It  amounts  only  to 
a  renewal  of  the  old  contest  between  courts  of 
common  law  and  courts  of  admiralty,  as  to 
their  jurisdiction  within  the  body  of  a  county. 
This  question  has  been  finally  adjudicated  in 
this  court,  and  the  argument  exhausted,  in  the 
case  of  Warring  v.  Clarke,  5  Ho  w. ,  441 .  After  an 
experience  of  ten  years,  we  have  not  been  called 
on  by  the  bar  to  review  its  pnnciples  ».i  founded 
in  error,  nor  have  we  heard  of  any  complaints  by 
the  people  of  wrongs  suffered  on  account  of  its 
supposed  infringement  of  the  right  of  trial  by 
jury.  So  far,  therefore,  as  the  solution  of  the 
question  now  before  us  is  affected  by  the  fact 
that  the  tort  was  committed  within  the  body  of 
a  county,  it  must  be  considered  as  finally  set- 
tled by  the  decision  in  that  case. 

2.  The  second  ground  of  objection  to  the  ju- 
risdiction of  the  court  is  founded  on  the  fact, 
that  though  the  collision  complained  of  occur- 
red in  a  great  navigable  river,  it  was  on  a  part 
of  that  river  not  affected  by  the  flux  and  reflux 
of  the  tide,  but  "  far  above  it," 

This  objection,  also,  is  one  which  has  hereto- 
fore been  considered  and  decided  by  this  court, 
after  full  argument  and  much  deliberation.  In 
the  case  of  The  Oenetee  Chitf,  12  How.,  443,  we 
have  decided,  that  though  m  England  the  flux 
and  reflux  of  the  tide  was  a  sound  and  reason- 
See  20  How. 


able  test  of  a  navigable  river,  because  on  that 
island  tide  water  and  navigable  water  were 
synonymous  terms,  yet  that  "  there  is  certainly 
nothing  in  the  ebb  and  flow  of  the  tide  that 
makes  the  waters  peculiarly  suitable  for  ad- 
miralty jurisdiction,  nor  anything  in  the  absence 
of  a  tide  that  renders  it  un^t.  If  it  is  a  public 
navigable  water  on  which  commerce  is  carried 
on  between  different  States  or  nations,  the  rea- 
son for  the  jurisdiction  is  precisely  the  same. 
And  if  a  distinction  is  made  on  that  account,  it 
is  merely  arbitrary,  without  any  foundation  in 
reason — and,  indeed,  contrary  to  it."  The  case 
of  The  Thcmat  Jefermn,  10  Wheat.,  428,  and 
others,  which  had  bastilv  adopted  this  arbitrary 
and  (in  this  country)  false  test  of  navigable 
waters,  were  necessarily  overruled. 

Since  the  decision  of  these  cases,  the  several 
District  Courts  have  laken  jurisdiction  of  cases 
of  collision  on  the  great  public  navigable  rivers. 
Some  of  these  cases  have  lieen  brought  to  this 
court  by  appeal,  and  in  no  iDstancebas  any  ob- 
jection been  taken,  either  by  the  counsel  or  the 
court,  to  the  jurisdiction,  because  the  collision 
was  within  the  body  of  a  county,  or  above  the 
tide.  See  Frttz  v.  B\M,  12  How.,  468;  Walth 
v.  liagen.  18  How..  288;  The  Nete  World  v. 
King.  16  How.,  489;  Urev.  Oojfman,  19  How., 
58;  Mie  York  and  Virgima  8.  B.  Co.  v.  CcMnr- 
wood,  19  How.,  245. 

In  our  opinion,  therefore,  neither  of  the  facts 
alleged  in  the  answer,  nor  both  of  them  taken 
together,  will  constitute  a  sufficient  exception  to 
the  jurisdiction  of  the  District  Court. 

It  is  due,  however,  to  the  learned  counsel  who 
has  presented  the  argument  for  respondent  in 
this  case,  to  say,  that  he  has  not  attempted  to 
impugn  the  decision  of  this  court  in  the  case  of 
Waring  V.  Clarke,  5  How.,  441,  nor  to  question 
the  sufficiency  of  the  reasons  given  in  the  case 
of  The  Oenesee  Chief  for  overruling  the  case  of 
7%e  Thomas  Jeffer»on;h\i\,  he  contends  that  the 
case  of  The  Oenetee  Chief  decided  that  the  Act 
of  Congress  of  1845.  "  extending  the  jurisdic- 
tion of  the  District  Court  to  certain  cases  upon 
the  lakes,"  &c.,  was  not  only  constitutional,  but 
also  that  it  conferred  a  new  jurisdiction,  which 
the  court  did  not  possess  before;  and  con- 
sequently, as  that  Act  was  confined  to  the  lakes, 
and  "  to  vessels  of  twenty  or  more  tons  burthen, 
licensed  and  employed  in  the  business  of  com- 
merce and  navijpation  between  ports  and  places 
in  different  States  and  Territories,"  it  cannot 
authorize  the  District  Courts  in  assuming  juris- 
diction over  waters  and  subjects  not  included 
in  the  Act,  and  more  especially  where  the  nav- 
igable portion  of  the  river  is  wholly  within  the 
tx>undary  of  a  single  State.  It  is  contended  also 
that  the  case  of  Fretz  v.  Bull,  and  those  which 
follow  it,  sustaining  the  jurisdiction  of  the 
Court  of  Admiralty  over  torts  on  the  Mississippi 
River,  cannot  be  reconciled  with  the  points  de- 
cided in  the  former  case,  as  just  stated,  unless 
on  the  hypothesis  that  the  Act  of  1845  be  con- 
strued to  include  the  Mississippi  and  other 
great  rivers  of  the  West;  which  it  manifestly 
does  not. 

But  it  never  has  been  asserted  bv  this  court, 
either  in  the  case  of  Vreti  v.  Bwl.  or  in  any 
other  case,  that  the  admiralty  jurisdiction  exer- 
cised over  the  great  navi^ble  rivers  of  the 
West  was  claimra  under  the  Act  of  1845,  or  by 
virtue  of  anything  therein  contained. 
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The  Coostitution,  in  defining  the  powers  of 
the  courts  of  the  United  States,  extends  them 
to  "all  cases  of  admiralty  and  maritime  juris- 
diction." It  defines  bow  much  of  the  judicial 
power  shall  be  exercised  by  the  Supreme  Court 
only ;  and  it  was  left  to  Congress  to  ordain  and 
establish  other  courts,  and  to  fix  the  boundary 
and  extent  of  their  respective  jurisdictions. 
Conjrress  might  give  any  of  these  courts  the 
whole  or  so  much  of  the  admiralty  jurisdiction 
as  it  saw  fit.  It  might  extend  their  jurisdiction 
over  all  navigable  waters,  and  all  ships  and 
vessels  thereon,  or  over  some  navigable  waters, 
and  vessels  of  a  certain  description  only.  Con- 
sequently, as  Congress  had  never  before  184S 
conferred  admiralty  jurisdiction  over  the  North- 
ern fresh-water  lakes  not  "navigable  from  the 
sea,"  the  District  Courts  could  not  assume  it 
by  virtue  of  this  clause  in  the  Constitution. 
Jut  Act  of  Congress  was, therefore,  necessary  to 
confer  this  jurisdiction  on  those  waters,  and 
was  completely  within  the  constitutional 
powers  of  Congress;  unless,  by  some  unbend- 
ing law  of  nature,  fresh-water  lakes  and  rivers 
are  necessarily  within  the  category  of  those 
that  are  not  "navigable,"  and  which,  conse- 
quently, could  not  De  subjected  to  "admiraltv 
jurisdiction,"  any  more  than  canals  or  rail- 
roads. 

When  these  States  were  Colonies,  and  for  a 
long  time  after  the  adoption  of  the  Constitution 
of  the  United  Slates,  the  shores  of  the  great 
lakes  of  the  North,  above  and  beyond  the 
ocean  tides,  were  as  yet  almost  uninhabited, 
except  by  savages.  The  necessities  of  com- 
merce and  the  progress  of  steam  navigation  had 
not  as  yet  called  for  the  exercise  of  admiralty 
jurisdiction,  except  on  the  ocean  border  of  the 
Atlantic  States. 

The  Judiciary  Act  of  1789,  in  defining  the 
several  powers  of  the  courts  establiiibed  by  it, 
gives  to  the  District  Courts  of  the  United  States 
"exclusive  original  cognizance  of  all  civil  cases 
of  admiralty  and  maritime  jurisdiction,  includ- 
ing all  seizures,  &c.,  when  they-  are  made  on 
waters  which  are  navigable  from  the  sea  by 
vessels  of  ten  or  more  tons  burthen,  &c. ,  as  well 
as  upon  the  high  seas." 

So  long  as  the  commerce  of  the  country  was 
centered  chiefly  on  the  Eastern  Atlantic  ports, 
where  the  freshwater  rivers  were  seldom  nav- 
igable al>ove  tide  water,  no  inconvenience  arose 
from  the  adoption  of  tiie  English  insular  test 
of  "navigable  waters."  Hence  it  was  followed 
by  the  courts  without  objection  or  inquiry. 

But  this  Act  does  not  confine  admiralty  ju- 
risdiction to  tide  waters;  and  if  the  flux  and 
reflux  of  the  tide  be  abandoned,  as  an  arbitrary 
and  false  test  of  a  "navigable  river,"  it  required 
no  further  legislation  of  Congress  to  extend  it 
to  the  Mississippi,  Alabama,  and  other  great 
rivers,  "navigable  from  the  sea "  If  the 
waters  over  which  this  jurisdiction  is  claimed 
l>e  within  this  category,  the  Act  makes  no  dis- 
tinction between  them.  It  is  not  confined  to 
rivers  or  waters  which  bound  coterminous 
States,  such  as  the  Mississippi  and  Ohio,  or  to 
rivers  passing  through  more  than  one  State;  nor 
does  me  Act  distinguish  between  them  and 
rivers  which  rise  in  and  pass  through  one 
State  only,  and  are  consequently  "infra  eorput 
eomitatus."  The  admiralty  jurisdiction  sur- 
rendered by  the  Sluteii  to  the  Union  had  no 
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such  bounds  as  exercised  by  themselvea,  and 
is  clogged  with  no  such  conditions  in  its  sur- 
render. The  interpolation  of  such  conditions 
by  the  courts  woula  exclude  many  of  the  porta, 
harbors,  creeks  and  inlets,  most  frequented  by 
ships  and  commerce,  but  which  are  wholly  in- 
cluded within  the  iMundaries  of  a  State  or  tbe 
body  of  a  county. 

It  seems  to  have  been  assumed,  in  the  ar|[D- 
ment  of  this  case,  that  because  the  District 
Courts  had  not  exercised  their  admiralty  juris- 
diction above  tide  water  before  the  decision  of 
the  court  of  the  case  of  The  Oenette  Chief,  that 
such  jurisdiction  hod  been  exercised  bv  them 
as  conferred  by  the  Act  of  1846.  It  is  upon 
this  mistaken  hypothesis  that  any  difficulty  is 
found  in  reconciling  that  case  with  the  case  of 
FreU  V.  BuU,  which  immediately  followed  it. 

Tbe  Act  of  1815  was  the  occasion  and  cre- 
ated the  necessity  for  tliis  court  to  review  their 
former  decisions. 

It  might  be  considered  in  fact  as  a  declara- 
tory Act  reversing  the  decision  in  thcoaae  of 
Tm  Thomat  Jefferton.  We  could  no  longer 
evade  the  question  by  a  judicial  notice  of  an 
occult  tide  without  ebb  or  flow,  as  in  the  case 
of  Peyrma:  v.  Howard,  7  Pet.  848.  The  court 
were  placed  in  the  position,  that  they  must 
either  declare  the  Act  of  Congress  void,  and 
shock  the  common  sense  of  the  people  by  de- 
claring the  lakes  not  to  be  "navigabfe  waters," 
or  overrule  previous  decisions  which- had  ea- 
tablished  an  arbitrary  distinction,  which,  when 
applied  to  our  continent,  bad  no  foundation  in 
reason. 

In  conclusion,  we  repeat  what  we  then  said, 
that  "courts  of  admiralty  have  been  found 
necessary  in  all  commercial  countries,  not  only 
for  the  safety  and  convenience  of  commerce, 
and  a  speedy  decision  of  controversies  where 
delay  would  be  ruin,  but  also  to  administer  tbe 
laws  of  nations  in  a  season  of  war,  and  to  de- 
termine the  validity  of  captures  and  questions 
of  prize  or  no  prize  in  a  judicial  proceeding. 
And  it  would  bie  contrary  to  the  first  principles 
on  which  this  Union  was  formed,  to  confine 
these  rights  to  the  States  l)ordering  or  the  At- 
lantic, and  to  the  tide  water  rivers  connected 
with  it,  and  to  deny  them  to  the  citizens  who 
border  on  the  lakes,  and  the  great  navigable 
streams  of  the  Western  States.  Certainly,  such 
was  not  the  intent  of  the  framers  of  the  Con- 
stitution; and  if  such  be  the  construction  finally 
given  to  it  by  this  court,  it  must  necessarily 
produce  great  public  inconvenience,  and  at  ihie 
same  time  fail  to  accomplish,  one  of  the  great 
objects  of  the  framers  of  the  Constitution;  that 
is,  perfect  equality  in  the  rights  and  privileges 
of  the  citizens  of  the  different  States,  not  only 
in  the  laws  of  the  General  Oovemment,  but  hi 
the  mode  of  administering  them." 

The  decree  of  the  court  below,  ditmming  Ou 
libel  for  wantofjuritdietion,  it  therefore  reverted; 
and  it  is  ordered  that  the  record  be  remitted,  mCk 
direction*  to  furUier  proceed  in  the  eate  at  to  law 
andJHttiee  may  appertain. 

Mr.  JuiUee  Helaean  read  a  separate-  opin- 
ion concurring  in  the  decree  of  the  court. 

Dissenting,  Mettn.  /ti«(t«eiD»al«l.Ca»p> 
bell  and  Catron. 
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Mr.  Jxutiee  HeXiean : 

I  agree  to  the  decision  in  this  esse;  but  as  I 
wish  to  be  on  oi^  or  two  points  somewhat 
more  explicit  than  the  opinion  of  the  court,  I 
•will  concisely  state  my  views. 

The  Ck>nstitution  declares  that  the  judicial 
power  shall  extend  "to  all  cases  of  adminilty 
and  maritime  jurisdiction."  The  Judiciary 
Act  of  1789  provides,  "  that  the  District  Courts 
sbaJl  have  exclusive  original  co^izance  of  all 
civil  cases  of  admiralty  and  maritime  jurisdic- 
tion." 

The  Act  of  the  35th  February,  1845,  is  en- 
titled "An  Act  to  extend  the  jurisdiction  of 
the  District  Courts  to  certain  cases  upon  the 
lakes  «nfl  navigable  waters  connecting  with  the 
same."  This  Act  was  considered  by  Congress 
as  extending  the  jurisdiction  of  the  District 
Court;  and  it  was  so,  very  properly,  treated  by 
the  court  in  the  case  of  The  Oenaee  Chief. 

In  the  opinion,  it  was  said  this  Act  was  not 
passed  under  tiie  commercial  power,  but  under 
the  admiraltv  and  maritime  jurisdiction  given 
in  the  Constitution.  No  terms  could  be  more 
complete  than  those  used  in  the  Constitution  to 
confer  this  jurisdiction.  In  all  cases  of  admi- 
ralty and  maritime  jurisdiction,  such  suits  may 
1>e  brought  iothc  District  Court. 

This  jurisdiction  was  limited  in  Kngland  to 
the  ebb  and  flow  of  the  tide,  as  their  rivers 
were  navigable  only  as  far  as  the  tide  flowed. 
And  as  in  this  country  the  rivers  falling  into 
the  Atlantic  were  not  navigable  above  tide- 
water, the  same  rule  was  applied.  And  when 
the  question  of  jurisdiction  was  first  raised  in 
regard  to  our  western  rivers,  the  same  rule  was 
adopted,  when  there  was  no  reason  for  its 
restriction  to  tide-  water,  as  in  the  rivers  of  the 
Atlantic.  And  this  shows  that  the  most  learned 
and  able  judges  may,  from  the  force  of  prece- 
dent,apply  an  established  rule  where  the  reason 
or  necessity  on  which  it  was  founded  fails. 

In  England  and  in  the  Atlantic  States,  the 
«bb  and  flow  of  the  tide  marked  the  extent 
of  the  navigableness  of  rivers.  But  the  naviga- 
bility of  our  western  rivers  in  no  instance 
depends  upon  the  tide. 

By  the  civil  law,  the  maritime  system  extends 
over  all  navigable  waters.  The  admiralty  and 
maritime  Jurisdiction,  like  the  common  law  or 
chancery  jurisdiction,  embraces  a  system  of 
procedure  known  and  established  for  ages.  It 
may  be  called  asystemof  regulations  embodied 
and  matured  by  the  most  enlightened  and  com- 
mercial nations  of  the  world.  Its  origin  may 
be  traced  to  the  regulations  of  Wisbuy,  of  the 
Hause  Towns,  the  laws  of  Oleron,  the  Ordi- 
nances of  France,  and  the  usages  other  com- 
mercial countries,  including  the  English  Ad- 
miralty. 

It  is,  in  fact,  a  regulation  of  commerce,  as  it 
comprehends  the  duties  and  powers  of  masters 
of  vessels,  the  maritime  liens  of  seamen,  of 
those  who  furnish  supplies  to  vessels,  make  ad- 
vances, &c.,  and,  in  short,  the  knowledge  and 
conduct  required  of  pilots,  seamen.masters,  and 
everything  pertaining  to  the  sailing  and  man- 
agement of  a  ship.  As  the  terms  import,  these 
regulations  apply  to  the  water,  and  not  to  the 
land,  and  are  commensurate  with  the  jurisdic- 
tion conferred. 

By  the  Constitution,  "Congress  have  power 
to  regulate  commerce  with  foreign  nations.and 
See  ao  How  U.  8.,  Book  15. 


among  the  several  States,  and  with  the  Indian 
tribes."  The  provision  "among  the  several 
States,"  limits  the  power  of  Congress  in  the 
regulation  of  commerce  to  two  or  more  States; 
consequently,  a  State  has  power  to  regulate  a 
commerce  exclusively  within  its  own  limits;  but 
beyond  such  limits  the  regulation  belongs  to 
Congress.  The  admiralty  and  maritime  ju- 
risdiction is  essentially  a  commercial  power, 
and  it  is  necessarily  limited  to  the  exercise  of 
that  power  by  Congress. 

Every  voyage  of  a  vessel  between  two  or 
more  States  is  subject  to  the  admiralty  juris- 
diction, and  not  to  any  State  regulation.  A 
denial  of  this  doctrine  is  a  subversion  of  the 
commercial  power  of  Congress,  and  throws  us 
on  the  Confederation.  It  also  subverts  the 
admiralty  and  maritime  jurisdiction  of  the 
Federal  Courts, given  explicitly  in  the  Constitu- 
tion and  in  the  Judiciary  Act" of  1789. 

In  this  case,  the  steamboat  Wetumpka  was 
engaged  in  a  commerce  between  New  Orleans, 
in  Louisiana,  and  Montgomery,  in  Alabama. 
The  Magnolia  was  running  between  Mobile  and 
Montgomery,  in  the  State  of  Alabama.  The 
Wetumpka,  within  the  State  of  Aalbama,  was 
88  much  under  the  federal  jurisdiction  as  it 
was  in  the  State  of  Louisiana.  No  one  will 
contend  that  one  State  may  regulate  the  com- 
merce of  another;  nor  can  it  oe  maintained 
that  the  power  to  regulate  the  commerce  of  The 
Wetumpka  in  this  case  was  in  either  State.  It 
was  a  commerce  between  the  two  States,  which 
comes  within  the  definition  of  commerce  ex- 
pressly given  to  Congress.  While  thus  pro- 
tected and  regulated  by  the  power  of  Congress. 
The  Wetumpka  was  run  into  by  the  Magnolia, 
and  sunk,  in  the  Alabama  River;  and  it  is 
earnestly  contended  that  the  admiralty  can 
give  no  remedy  for  this  aggravated  trespass. 
Since  the  decision  in  the  case  of  The  Oenesee 
Chief  by  seven  judges,  only  one  dissenting,  the 
admiralty  jurisdictTon  has  been  constantly  ap- 
plied on  all  our  lakes  and  rivers  of  the  north; 
and  some  of  the  cases  have  been  reviewed  in 
this  court  without  objection.  The  navigators 
of  the  Alabama  River  must  have  been  more 
prudent  and  skillful  than  those  of  the  north, 
or  their  voyages  were  less  frequent,  if  the  above 
collision  is  the  first  that  has  occurred  on  the 
Alabama  River. 

It  is  true,  The  Magnolia  was  engaged  in  a 
commerce  strictly  within  the  State;  nut  this 
does  not  exonerate  her,  as  the  trespass  was  on 
a  vessel  protected  by  the  admiralty  law.  Cases 
have  frequently  occurred  on  the  Ohio  and 
Mississippi  rivers,  where  steamboats,  having 
run  down  and  sunk  flat-boats,  were  held 
responsible  for  the  injury  in  the  admiralty. 
And  if  a  steamer  is  liable  in  such  cases,  a 
remedy  for  an  injury  done  to  it  cannot  be 
withheld  in  the  same  court. 

In  Tfie  Oenetee  Chirfcase,  12  How..  443.  this 
court  held:  "  The  admiralty  jurisdiction 
granted  to  the  District  Courts  of  the  United 
States  under  the  Constitution  extends  to  the 
navigable  rivers  and  lakes  of  the  United  States, 
without  regard  to  the  ebb  and  flow  of  the  tides 
of  the  ocean."  It  is  difficult  to  perceive  how 
this  language  could  have  been  mistaken,  as  al- 
leged by  the  counsel  in  argument.  AH  the 
lakes  and  all  the  navigable  rivers  in  the  Union 
are  declared  to  be  subject  to  this  jurisdiction 
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'without  reference  to  the  tide,  aod  it  overrules 
all  previous  decisions  on  that  subject. 

It  was  said  in  that  case  the  Act  of  1845  ex- 
tended the  jurisdiction  of  the  admiralty;  and 
this  was  so,  as  by  the  Act  of  1789  it  was  limited 
to  rivers  navigable  from  the  the  sea  by  vessels 
of  ten  tons  burden  and  upwards. 

It  is  alleged  that  the  assumption  of  this  juris- 
diction will  absorb  matters  of  controversy  and 
the  punishment  of  offenses  and  misdemeanore 
now  cognizable  in  the  courts  of  the  State,  with- 
out the  trial  by  jury,  and  before  a  foreign 
tribunal,  contrary  to  the  wishes  and  interests 
of  a  State. 

The  admiralty  and  maritime  jurisdiction  has 
been  in  operation  on  all  (he  navigable  rivers  of 
our  Atlanitc  coast  since  the  organization  of  the 

?;overnment,  and  its  exercise  has  not  been 
ound  dangerous  or  inconvenient.  Experience 
is  a  better  rule  of  judgment,  than  theory.  If 
this  jurisdiction  has  been  found  salutary  in 
that  part  of  our  country  which  is  most  com- 
mercial, it  cannot  be  injurious  or  dangerous  in 
those  parts  which  are  less  commercial. 

The  Federal  Courts  have  no  cognizance  of 
common  law  offenses,  on  the  land  or  on  the 
water.  Jurisdiction  has  been  conferred  on  them, 
of  common  law  and  chancery  in  specified  cases. 
in  every  Slate  and  Territory  of  the  Union ;  but  I 
am  not  aware  that  this  has  been  considered  a 
foreign  jurisdiction,  or  one  that  has  been  dan- 
gerous to  the  people  of  any  State.  Occasional 
conflicts  of  jurisdiction  have  arisen  between 
this  tribunal  and  the  State  Courts,  to  pre- 
serve the  rights  guarantied  by  the  Federal 
Constitution;  but  this  became  necessaiy  in 
mainteiumce  of  the  fundamental  law  of  the 
Union.  And  if  Congress  should  deem  it 
necessary  for  the  regulation  of  our  internal 
commerce,  amounting  to  more  than  ten  hun- 
dred millions  of  dollars  annually,  to  enact  laws 
for  its  protection,  they  will  no  doubt  be  as 
mindful  of  the  rights  of  the  States  as  of  those 
who,  by  their  enterprise  and  wealth,  carry  on 
the  commerce  of  the  country. 

Byeryone  knows  how  strenuouslv  the  admi- 
ralty jurisdiction  was  resisted  in  England  by 
the  common  law  lawyers,  headed  by  Coke.  The 
contest  lasted  for  two  centuries.  The  admi- 
ralty civilians  contended  that  the  Statutes  of 
Richard  II.  and  2  H.  IV.  did  not  curtail  the 
ancient  jurisdiction  of  the  admiralty  over  torts 
and  injuries  upon  the  high  seas,  and  in  ports 
within  the  ebb  and  flow  of  the  tide,  which  was 
shown  by  an  exposition  of  the  ancient  cases,  as 
was  opposed  by  the  common  law  courts;  but 
they  continued  the  contest  until  they  acquired 
a  concurrent  jurisdiction  over  all  maritime 
causes,  except  prize.  The  Vice-Admiralty 
Courts  in  this  country,  under  the  Colonial 
Oovemment,  exercised  jurisdiction  over  all 
maritime  contracts,  and  over  torts  and  injuries, 
as  well  in  ports  as  upon  the  high  seas,  and  this 
was  the  jurisdiction  conferred  on  our  courts  by 
the  Constitution. 

But  it  was  not  until  a  late  period  that  the 
jurisdiction  of  the  admiralty  in  England  was 
settled  by  the  Statute  of  3  and  4  Victoria,  ch. 
67,  passed  in  1840.  This  is  entitled  "  An  Act 
to  improve  the  practice  and  extend  the  juris- 
diction of  the  High  Court  of  Admiralty  in 
England."  And  it  is  gratifying  to  the  barand 
bencu  of  this  country  to  know,  that  the  above 
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Statute  has  placed  the  English  Admiralty  sub- 
stantially on  the  same  footing  that  it  is  main- 
tained in  this  country.  To  this  remark  it  is  be- 
lieved there  are  but  two  or  three  exceptions. 
Insurance,  ransom,  and  surveys,  are  believed 
to  constitute  the  only  exceptions.  The  flow  of 
the  tide,  as  before  remarked,  is  u.sed  to  desig- 
nate the  navigableness  of  their  rivers.  Whether 
an  insurance  is  within  the  admiralty,  has  not 
been  considered  by  this  court.  It  is  singular, 
that  while  the  English  Admiralty,  by  its  exten- 
sion, has  been  placed  sulMtantialiy  upon  the 
same  basis  as  our  own,  ours  should  be  de- 
nounced as  having  a  dangerous  tendency  upon 
our  interests  and  institutions,  and  a  desire  ex- 
pressed to  abandon  the  enlightened  rules  of 
the  civil  law,  and  follow  the  misconstrued 
Statutes  of  Richard  II. 

Antiquity  has  its  charms,  as  it  is  rarely  found 
in  the  common  walks  of  professional  life;  but  it 
may  be  doubted  whether  wisdom  is  not  noore 
frequently  found  in  experience  and  the  gradual 
progress  of  human  affairs;  and  this  is  especially 
the  case  in  all  systems  of  jurisprudence  whidi 
are  matured  by  the  progress  of  human  knowl- 
edge. Whether  it  be  common,  chancery,  or 
admiralty  law,  we  should  be  more  instructed 
by  studying  its  present  adaptations  to  homan 
concerns,  than  to  trace  it  back  to  its  begin- 
nings. Everyone  is  more  interested  and  de- 
lighted to  look  upon  the  majestic  and  flowing 
river,  than  by  following  its  current  upwards 
until  it  becomes  lost  in  its  mountain  rivulets. 

Mr.  Justiee  Daniel,  dissenting: 

Against  the  opinion  of  the  court  in  this 
cause,  and  the  doctrines  assumed  in  its  supprnt. 
I  feel  constrained  solemnly  to  protest. 

If  in  the  results  which  have  heretofore  at- 
tended repeated  efforts  on  my  part  to  assert 
what  are  regarded  both  as  the  sacred  authority 
of  the  Constitution  and  the  venerable  dictates 
of  the  law  were  to  be  sought  the  incentive  to 
this  remonstrance,  this  act  might  appear  to  tie 
without  motive;  for  it  cannot  be  denied  that  to 
earnest  and  successive  remostrances  have  suc- 
ceeded still  wider  departures  from  restrictions 
previously  recognizea.  until  in  the  case  befcw« 
us  everv  limit  upon  power,  save  those  which 
judicial  discretion  or  the  propensity  of  the 
court  may  think  proper  to  impoee,  is  now  cast 
aside.  But  it  is  felt  that  in  the  discliarge  of  of- 
ficial obligation  there  may  be  motives  much 
higher  than  either  the  prospect  or  the  attain- 
ment of  success  can  supply;  and  it  may  be  ac- 
cepted as  a  moral  axiom,  that  he  who.  under 
convictions  of  duty,  cannot  steadily  oppose  his 
exertions,  though  feeble  and  unaided,  to  the 
march  of  power,  when  believai  to  be  wrtMig- 
ful,  however  overshadowing  it  may  appear, 
must  be  an  unsafe  depositary  of  either  public 
or  private  confidence.  My  convictions  pledge 
me  to  an  unyielding  condemnation  of  preten- 
sions once  denominated,  by  a  distinguished 
member  of  this  court,  "  the  silent  and  stealing 
progress  of  the  admiralty  in  acquiring  jariadic- 
tion  to  which  it  has  no  pretensions;  and  still 
more  inflexibly  of  the  fearful  and  tremendous 
assumptions  of  power  now  openly  proclaimed 
for  tribunals  pronounced  by  the  venerable 
Hale,  by  Coke,  and  by  Blackstone,  and  by  the 
authorities  avouched  for  their  opinions,  to  have 
been  merely  tolerated  by,  and  always  subotdi- 
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nate  to,  the  authority  of  the  common  law — an 
usurpation  licensed  to  overturn  the  most  in- 
Teterate  principles  of  that  law;  licensed  in  its 
exercise  to  invade  the  Jurisdiction  of  sovereign 
communities,  and  to  defy  and  abrogate  the 
most  vital  immunities  of  their  social  or  political 
organization.  I  cannot,  without  a  sense  of  de- 
linquency, omit  any  occasion  of  protesting 
agamst  what  to  my  mind  is  an  abuse  of  the 
grenlest  magnitude,  and  one  which,  hopeless  as 
at  present  the  prospect  of  remedy  may  appear, 
it  would  seem  could  require  nothing  but  atten- 
tion to  its  character  and  tendencies  to  insure  a 
corrective.  It  must  of  necessity  be  resisted  in 
practice,  as  wholly  irreconcilable  with  every 
guarantee  of  the  rights  of  person  or  property, 
or  with  the  power  of  internal  police  in  the 
States. 

Having,  in  cases  formerly  before  this  court 
(New  Jtney  Steam  Nat>igati»n  Co.  -v.^Merehants' 
Bank,  6  How.  ,p.895,  et  uq.;  Newton  v.  Slebbine, 
10  How.,  p.  607:  Oeneaee  Chi^  v.  FUthvgh, 
12  How..  465;  Ward  v.  Peek,  18  How.,  p.  269), 
traced  with  some  care  the  origin  of  the  admi- 
ralty jurisdiction  in  England,  and  the  modes 
and  limits  to  which  that  jurisdiction  was  there 
subjected,  no  farther  reference  will  here  be 
made  to  the  authorities  by  which  that  investi- 
gation iias  bmi  guided,  than  is  necessary  to  il- 
lustrate the  origin  and  extent  of  the  like  juris- 
diction as  appertaining  to  the  tribunals  of  the 
United  States.  Among  the  novelti&s  which  are 
daily  brought  to  notice,  it  would  not  awaken 
very  great  surprise  to  hear  it  contended,  in  the 
support  of  a  favorite  theory  or  position,  that 
the  Admiralty  Courts  of  England  were  not 
governed  by  the  laws  and  ordinances  of  that 
country,  or  in  effect  that  England  did  not  gov- 
ern herself,  but  has  been,  and  still  is,  controlled 
by  some  foreign  or  extraneous  authority. 
Something  not  unlike  this  strange  idea  has,  on 
more  than  one  occasion,  been  intimated;  and 
with  respect  to  her  Colonies,8trictly  subordinate 
as  they  are  known  to  have  ever  been  in  political 
and  legislative  power  to  the  mother  country,  it 
has  been  broadly  asserted  that  these  have  been 
released  from  the  restrictions  upon  the  admi- 
ralty in  the  mother  country,  whilst  this  eman- 
cipation is  coupled  with  the  incongruous  posi- 
tion that  they  (and  the  United  States,  as  once 
forming  a  portion  of  those  Colonies)  are  more 
or  less  subject  to  the  admiralty  regulations  of 
every  ^tty  community  in  the  world.  I  am 
constrained  to  repel  such  an  argument,  if  argu- 
ment it  can  be  called,  as  consonant  neither  with 
reason  nor  historical  accuracy'.  The  only 
known  difference  between  the  administration 
in  Admiralty  Courts  in  the  mother  country  and 
in  her  American  Colonies,  was  created  by  ex- 
press Statute,  with  reference  to  the  revenue; 
was  limited  to  the  single  regulation  prescribed 
by  the  Statute;  and  htks,  by  every  writer  upon 
the  subject,  been  treated  as  a  special  direction, 
applicable  solely  to  the  matter  of  which  it 
treated,  and  as  neither  entering  into,  nor  dedu- 
dble  from,  any  regular  and  constitutional  at- 
tribute of  the  admiralty  jurisdiction.  It  was 
an  exception,  an  anomaJy,  and  in  its  nature  and 
operation  was  unique  and  solitary.  Of  the 
same  character,  precisely,  is  the  provision  of 
the  lltb  section  of  the  Judiciary  Act  of  1789, 
which  invests  the  District  Courts' with  Jurisdic- 
tion in  cases  of  seizure  under  the  laws  of  im 
dee  30  How. 


posts  of  the  United  States.  This  provision  con- 
fers, in  the  first  place,  in  general  terms,  without 
limitation,  on  the  District  Court8,admiralty  and 
maritime  Jurisdiction.  So  far,  then,  as  it  was 
the  purpose  to  constitute  these  tribunals  courts 
of  admiralty,  the  jurisdiction  conferred  by  the 
language  of  the  Act  Just  quoted  was  complete. 
The  District  Courts  were  thereby  created 
courts  of  admiralty  to  all  intents  and  pur- 
poses: but  the  section  goes  on  to  add  to  the 
powers  of  the  District  Courts,  the  cognizance 
of  other  subjects  not  regularly  appertainidg  to 
the  jurisdiction  of  the  admiralty ,  viz. :  of  seizures 
under  the  laws  of  imposts;  subjects  l)elonging 
to  a  class  which  was  in  England  peculiarly 
cognizable  in  the  Court  of  Exchequer  and  under 
the  authority  and  process  of  the  common  law. 
The  conclusion,  then,  from  the  11th  section 
of  the  Judiciary  Act,  is  inevitably  this:  that 
the  power  thereby  vested  with  respect  to  seiz- 
ures, is  not  an  admiralty  power — was  never 
conferred  by  the  investment  of  admiralty  pow- 
er in  accordance  with  the  Constitution ;  but  is 
in  its  character  distinct  therefrom,  and  is  pe- 
culiar and  limited  in  its  extent.  Such  appears 
to  have  been  the  opinion  of  two  distinguished 
commentators  upon  the  admiralty  juriraiction 
of  the  courts  of  the  United  States,  GhaneeOor 
Kent  and  Mr.  Dane;  the  former  of  whom,  in 
the  1st  vol.  of  his  Commentaries,  p.  876,  holds 
this  language:  "  Congress  had  a  right,  in 
their  discretfon,  to  make  all  seizures  and  for- 
feitures cognizable  in  the  District  Courts;  but 
it  may  be  a  question  whether  they  had  any 
right  to  declare  them  to  be  cases  of  admiralty 
Jurisdiction,  if  they  were  not  so  by  the  law  of 
the  land  when  the  Constitution  was  made. 
The  Constitution  secures  to  the  citizen  trial  by 
jury  in  all  criminal  prosecutions,  and  in  all 
civil  suits  at  common  law  where  the  value  in 
controversy  exceeds  twenty  dollars.  These 
prosecutions  for  forfeitures  of  large  and  valu- 
able portions  of  property,  under  the  revenue 
laws,  are  highly  penal  in  their  consequences; 
and  the  government  and  its  officers  are  always 
parties,  and  deeply  concerned  in  the  conviction 
and  forfeiture.  And  if,  by  Act  of  Congress  or 
by  Judicial  decisions,  the  prosecution  can  be 
turned  over  to  the  admiralty  side  of  the  Dis- 
trict Court,  as  being  neither  a  criminal  prose- 
cution nor  a  suit  at  common  law,  the  tnal  of 
the  cause  is  then  transferred  from  a  jury  of  the 
country  to  the  breast  of  a  single  judge.  It  is 
probable,  however,  that  the  Judiciary  Act  did 
not  intend  to  do  more  than  to  declare  the  ju- 
risdiction of  the  District  Courts  over  these 
cases:  and  that  all  the  prosecutions  for  penal- 
ties and  forfeitures  upon  seizures  under  laws 
of  imposts,  navigation,  and  trade,  were  not  to 
be  considered  of  admiralty  Jurisdiction  when 
the  case  admitted  of  a  prosecution  at  common 
law ;  for  the  Act  saves  to  suitors  in  all  cases  the 
right  to  a  common  law  remedy,  where  the 
common  law  was  competent  to  give  it.  We 
have  seen  that  it  is  competent  to  give  it;  be- 
cause, under  the  vigorous  system  of  the  En- 
glish law,  such  prosecutions  in  rem  are  in  the 
exchequer,  accoraing  to  the  course  of  the  com- 
mon law;  and  it  may  be  doubted  whether  the 
case  of  U.  8.  v.  La  Vengeance,  8  Dall.,  297,  on 
which  all  subsequent  decisions  of  the  Supreme 
Court  have  rested,  was  sufficiently  considered. 
The  Vice-Admiralty  Courts  in  this  country, 
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when  we  were  (Colonies,  and  also  in  the  West 
Indies,  obtained  jurisdiction  in  revenue  causes 
to  an  extent  totally  unknown  to  the  jurisdic- 
tion of  the  English  Admiralty.and  with  powers 
as  enlarged  as  those  claimed  at  the  present  day. 
But  this  extension,  by  statute,  of  the  jurisdic- 
tion of  the  American  Vice-Admiralty  C!ourts 
beyond  their  ancient  limits  to  revenue  cases  and 
penalties,  was  much  discussed  and  complained 
of  at  the'  commencement  of  the  Revolution." 
Judg*  Conkling,  also,  in  his  Treatise  on  the 
Admiralty,  Vol!  II.,  p.  891,  says:  "In  En- 
gland, all  revenue  seizures  are  cognizable  ex- 
clusively in  the  exchequer:  and  such  of  them 
as  are  cognizable  on  the  admiralty  side  of  the 
District  Courts  of  the  United  States  are  made 
so  only  by  force  of  a  legislative  Act." 

From  the  above expoffltion  of  the  jurisdiction 
of  the  Vice-Admiralty  Courts  in  the  British 
Colonies,  it  is  manifest  that  neither  by  custom 
nor  practice,  nor  by  positive  enactment,  has 
there  ever  been  created  in  those  courts  any 
power  or  jurisdiction  appertaining  to  their 
cliaractw  and  constitution  strictly  as  courts  of 
admiralty,  which  they  did  not  derive  regularlv 
by  their  commission  from  the  Lord  High  Ad- 
miral. Brown,  in  his  Civil  and  Admiralty 
Law,  Vol.  II.,  p.  490,  says  of  these  courts, 
"  that  all  powers  of  the  Vice- Admiralty  Courts 
within  His  Majesty's  dominions  are  derived 
from  the  High  Admiral,  or  the  Commissioners 
of  Admiralty  in  England,  as  inherent  and  in- 
cident to  that  office.  Accordingly,  by  virtue 
of  their  commission,  the  Lords  of  the  Admi- 
ralty are  authorized  to  erect  Vice-Admiralty 
Courts  in  North  America,  the  West  Indies, 
and  the  settlements  of  the  East  India  Company ; 
a-id  in  case  any  person  be  aggrieved  by  sen- 
tence, or  interlocutory  decree  having  the  force 
of  a  sentence,  be  may  appeal  to  the  High  Court 
of  Admiralty."  So,  too,  Blackstone,  vol.  III., 
p.  68,  says:  "Appeals  from  the  Vice- Admi- 
ralty Courts  in  America,  and  our  other  planta- 
tions and  settlements,  may  be  brought  before 
the  courts  of  admiralty  in  England,  as  being  a 
branch  of  the  Admiral's  jurisdiction." 

It  may  here  be  pertinently  asked,  how,  with 
this  exposition  of  the  law,  can  be  reconciled  the 
assertion  that  at  the  time  of  the  American  Rev- 
olution, and  down  to  the  adoption  of  the  Con- 
stitution pf  the  United  States,  there  were  vest- 
ed in  the  colonial  courts  of  England,  and  were 
appropriate  to  them  as  courts  of  admiralty, 
powers  which  never  were  vested  in  their  supe- 
rior, by  whom  they  were  created,  and  by 
whom  they  were  to  be  supervised  and  con- 
trolled. With  perfect  respect,  it  would  seem 
to  imply  an  incongruity,  if  not  an  absurdity, 
to  ascribe  to  any  tribunal  an  appellate  or  re- 
visory power  with  reference  to  matters  beyond 
its  legitimate  jurisdiction,  and  which  confess- 
edly belonged  to  a  different  authority.  Yet  is 
this  assertion  of  jurisdiction  in  admiralty  in  the 
colonial  courts  beyond  that  of  their  creator  and 
superior,  constantly  renewed  arguendo,  whilst, 
in  reply  to  repeated  challenges  of  authority  by 
which  the  assumption  may  Se  sustained,  not  one 
adjudication  in  point  has  been  adduced.  Again, 
it  may  be  asked  whether,  in  the  history  of 
jurisprudence,  another  instance  can  be  found 
in  which  it  is  alleged  that  a  system,  a  corpu» 
juris,  has  grown  up  and  been  established,  and 
yet  not  an  ingredient,  not  a  fragment  of  any  I 
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such  system  can  be  discovered.  But  there 
have  been  decisions  which  were  made  in  this 
country — decisions  ootemporaneous  with  U>e 
event  of  the  separation  from  the  mother  coun- 
try; but  these  decisions,  respectable  for  their 
learning  and  ability,  so  far  from  sustaining  the 
obiter  assertion  above  mentioned,  devest  it  of 
even  plausibility;  for  they  affirm  and  maintain 
a  complete  conformity  and  subordination  of  the 
admiralty  jurisdiction  in  the  Colonies,  to  that 
which  had  prevailed  in  EngUnd  from  tlie  time 
of  the  Statutes  of  Richard,  and  from  Uie  days 
of  Owen,  Brownlow,  Hobart,  Fortescue  and 
Coke.  I  refer  to  the  case  of  CKitton  ▼.  The 
Brig  Hannah,  decided  by  Judge  Hopldiison, 
of  Pennsylvania  in  17tU  (Bee,  419),  and  the 
case  of  Shreunburj/  v.  ITte  Sloop  Tv»  f^riauit. 
decided  by  Judge  Bee,  of  South  Caroliim,  in 
1786  (Bee,  483).  And,  indeed,  the  iriuaae 
"  admiralty  jurisdiction,"  except  in  the  ac- 
ceptation received  by  us  from  the  English 
courts,  is  without  intelligible  or  definite  mean- 
ing, for  under  no  other  system  of  jurisprudence 
is  the  law  of  the  marine  known  to  be  adminis- 
tered under  the  same  organization. 

Let  us  now  take  a  view  of  the  claims  advanced 
for  the  admiralty  power,  in  its  constant  at- 
tempts at  encroachment  upon  the  principle 
and  genius  of  the  common  law,  and  of  our  re- 
publican and  peculiar  institutions,  at  least  from 
the  decision  in  the  case  of  TTie  Thomas  Jeffer- 
son,, in  10  Wheat.,  p.  428,  to  that  of  The  Gen 
etee  Chief  v.  Pibhugh,  in  12  How.,  448,  inclo- 
sive;  this  last  case,  to  my  apprehension,  more 
remarkable  and  more  startUng  as  an  assump- 
tion of  judicial  power  than  any  which  the  ju- 
dicial history  of  the  country  has  hitherto  ^- 
closed,  prior  to  the  case  now  under  considera- 
tion. 

By  the  Statute  of  18th  Richard  II.,  cap.  15th. 
it  is  enacted,  that  "the  admirals  and  their 
deputies  shall  meddle  with  nothing  done  within 
the  realm,  but  only  with  things  done  upoD  the 
sea;"  and  by  the  15th  ^of  Richard  n.,  cap.  8d. 
"that  in  all  contracts,  pleas,  and  quarrels,  and 
other  things  done  within  thebodies  of  counliee. 
by  land  or  water,  the  Admiral  shall  have  do 
cognizance,  but  they  shall  be  tried  by  the  law 
of  the  land."  The  language  of  these  provisioos 
is  truly  remarkable.  By  that  of  the  first  is  de- 
nounced the  exclusion,  utterly,  of  the  Admi- 
ral's power  from  the  entire  realm;  by  thatolF 
the  second,  is  as  explicitly  denied  to  him  all 
cognizance  of  things  done  in  the  bodies  of  the 
counties,  either  by  land  or  by  water  And  the 
Statute  of  Henry  IV.,  chap.  11,  by  way  of  in- 
suring a  sanction  of  these  exclusions,  providea, 
"that  he  who  finds  himself  aggrieved  against 
the  form  of  the  Statute  of  Richard,  shall  have 
his  action  grounded  upon  the  case  against  him 
who  so  pursues  in  the  admiralty,  and  recover 
double  damages."  Lord  Hale,  in  his  History 
of  the  Common  Law,  speaking  of  the  Court  of 
Admiralty,  saj'S  (p.  51):  ""This  court  is  not 
bottomed  or  founded  upon  the  authority  of  the 
civil  law,  but  hath  both  its  powers  and  luris- 
diction  by  the  law  and  custom  of  the  realm  ia 
such  matters  as  are  proper  for  its  cognizance.** 
And  again,  in  an  enumeration  of  matters  not 
within  the  cognizance  of  the  admiralty,  he  con- 
tinues: "So  also  of  damages  in  navigable  rivers 
within  the  bodies  of  counties,  things  done 
upon  the  shore  at  low  water  mark,  ineck  oC 
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tbo  sea,  &c.;  these  things  belong  not  to  the  Ad- 
miral's jurisdiction."  And  the  cause,  the  only 
cause  assigned  as  the  foundation  of  that  juris- 
diction, is  Hie  peculiar  locality  of  each  instance, 
viz. :  its  being  neither  within  the  body  of  any 
county  or  vicinage,  nor  ir^ra  faucet  terra,  so 
that  the  tenue  or  pays  can  be  summoned  for  its 
trial.  No  one  pretends  to  doubt  that  thus 
stood  the  admiralty  law  of  the  realm  of  En- 
gland at  the  period  of  separation  from  the  Am- 
erican Colonies,  and  perhaps  in  the  particulars 
above  mentioned  it  may  remain  the  unchanged 
law  of  that  country  to  the  present  moment,  as 
it  is  a  fact  recorded  in  history,  that  for  a  depart- 
ure from  that  law,  one  of  the  most  learned  and 
brilliant  of  her  admiralty  judges  (8ir  William 
Bcott,  afterwards  Lord  Stowell)  was  condemned 
in  a  veiT  heavy  verdict.  Such,  I  say,  was  the 
law  of  the  realm  of  England,  and  I  think  that 
the  fallacy  or  pretense  of  any  change  in  the 
admiralty  law  proper  of  that  realm,  in  its  ap- 
plication to  the  Colonies,  has  been  clearly  dem- 
onstrated. 

The  admiralty  law  of  England,  according  to 
every  accurate  test,  was  the  admiralty  law  of 
the  United  States  at  the  period  of  the  adoption 
of  the  Constitution.  It  is  pertinent  in  this 
place  to  remark,  that  the  jurisdiction  of  the 
admiralty  having  been,  both  by  the  common 
law  and  by  the  language  of  the  Statutes  of 
Richard  II.  and  Henry  lY.,  excluded  not  only 
from  the  body  of  the  counties,  both  on  the 
latiii  and  on  the  water,  and  even  from  the 
rtal/n,  it  followed,  ex  eonsequenti,  that  the 
lornlity  of  that  jurisdiction  was  (and  necessarily 
so)  within  the  eob  and  flow  of  the  tide.  Hence, 
it  is  more  than  probable,  arose  the  adoption  and 
use  of  the  phrase  as  a  portion  of  the  description 
of  the  locui  of  that  jurisdiction,  viz. :  that  it 
was  maritime,!  e.,  connected  with  or  was  upon 
the  sea,  and  was  neither  upon  the  land  nor 
within  the  fauces  terra,  nor  upon  any  navigable 
water  within  a  county,  and  was  within  the 
ebb  and  flow  of  the  tide. 

Under  such  a  state  of  the  admiraltv  law,  con- 
ceded to  be  the  law  of  England,  and  as  I  con- 
tend, the  law  of  the  United  States,  came  before 
this  court  for  decision  the  case  of  7%e  Thomat 
Jefmwn,  in  10  Wheat.,  p.  428.  In  this  case, 
not  a  single  ingredient  required  by  the  English 
cases  to  give  jurisdiction,  existed.  It  could,  by 
no  possibility  or  by  any  propriety  of  language, 
be  styled  maritime,  as  every  fact  it  presented  oc- 
curred at  the  distance  of  a  thousand  miles  from 
the  ocean,  and  it  could  not  be  found  that  there 
ever  existed  a  tide  in  the  water-course  on 
which  the  occurrences  that  produced  the  suit 
originated.  Yet,  in  the  absence  of  these  essen- 
tial ingredients  of  admiralty  Jurisdiction,  the 
court,  with  that  greed  for  power  by  which  couris 
are  so  often  impelled  beyond  the  line  of  strict 
propriety,  makes  a  query,  wbetbor,  under  the 
show  of  regulating  commerce.  Congress  might 
not  assert  a  distinctive  and  original  authority, 
viz. :  the  power  of  the  admiralty.  The  court, 
however,  felt  itself  constrained  to  concede  the 
necessity  of  a  locality  within  the  ebb  and  flow 
of  tbe  tide,  and  for  the  want  of  that  requisite 
to  deny  the  jurisdiction. 

In  the  case  of  Peproux  v.  Howard,  7  Pet., 
324,  the  necessity  for  tbe  ebb  and  flow  of  the 
tide  to  give  jurisdiction  is  equally  conceded; 
but  the  court,  in  order  to  maintain  its  power. 
See  90  How. 


deems  itself  authorized  to  appeal  virtute  offleU, 
not  to  the  attraction  of  the  moon,  the  received 
philosophic  explanation  of  this  phenomenon, 
but  to  the  current  of  tbe  Mississippi,  which,  in 
precipitating  itself  upon  the  waters  of  the  Gulf, 
occasions,  they  say,  by  conflict  with  tbe  latter, 
some  changes  in  the  rise  and  fall  of  the  river  at 
New  Orleans.  This  judicial  theory  of  the  tides 
possesses  at  least  the  characteristic  of  novelty. 
Whether  it  will  be  accepted,  and  And  a  place 
in  the  annals  of  scientiflc  discovery,  may  admit 
of  some  doubt 

Next  follows  in  order  of  time  the  case  of  The 
Steamboai Neie  Orleans  v.  Phabus  etal.,!!  Pet., 
p.  175.  In  this  case,  as  in  that  of  Peyroux  v. 
Hoteard,  7  Pet.,  824;  the  vessel  libeled  was  in 
the  same  City  of  New  Orleans,  one  of  the  ter- 
mini of  her  trading  voyages  and  adjudeed  bv 
the  case  last  mentitoned,  to  be  within  the  ebb 
and  flow  sf  the  tide.  It  was  contended  by  the 
counsel  for  the  claimants  of  the  Btemtx>at  New 
Orleans,  a  gentleman  now  upon  this  bench, 
that  the  situation  of  the  steamboat  libeled  in 
each  case,  as  conferring  jurisdiction  by  reason 
of  localitv,  was  identical ;  and  it  surpasses  any 
acumen  {  possess,  to  perceive  any  real  distinc- 
tion between  the  cases.  The  court,  however, 
speaking  through  the  late  Justiee  Story  (whom 
none  could  ever  suspect  of  any  leaning  against 
the  admiralty),  insisting  with  consistent  perti- 
nacity on  tbe  requisite  of  the  ebb  and  flow  of 
the  tide,  said :  '  'The  case  is  not  one  of  a  steam- 
boat engaged  in  maritime  trade  and  navigation 
Though  in  her  voyages  she  may  have  touched 
at  one  terminus  of  them  in  tide  waters,  her  em- 
ployment has  been  substantially  on  other 
waters.  The  admiralty  has  not  any  jurisdic- 
tion over  vessels  employed  on  such  voyages  in 
cases  of  disputes  between  part  owners.  Tbe 
true  test  of  its  jurisdiction  in  all  cases  of  this 
sort  is,  whether  the  vessel  be  engaged  substan- 
tially in  maritime  navigation,  or  in  interior 
navigation  and  trade  not  on  tide-waters.  In 
the  latter  case,  there  is  no  jurisdiction.  So  that, 
in  this  view,  the  District  Court  had  no  jurisdic- 
tion over  the  steamboat  involved  in  the  present 
controversy,  as  she  was  wholly  engaged  m  voy- 
ages on  such  interior  waters." 

In  the  case  of  Waring  et  al.  v.  Clarke,  in  the 
5th  of  How..  441,  and  in  that  of  The  New  Jer- 
sey Steam  Navigation  Company  v.  The  Mer- 
chants' Bank,  in  the  ethof  How.,  844,  anoma- 
lous as  these  cases  appear  to  me,  and  whollv 
unsustained  either,  as  I  deem  them,  by  English 
precedent  or  by  that  construction  of  the  Federal 
Conetitution  which  is  warranted,nay,demanded, 
by  the  language  of  the  Constitution,  by  history, 
or  precedent,  yet  they  both  concur  in  establish- 
ing the  ebb  and  flow  of  the  tide  as  tbe  test  of 
jurisdiction  in  tbe  admiralty.  As,  for  example, 
m  the  former  of  these  last  mentioned  cases,  the 
court  announces  the  conclusion  at  which  it  had 
arrived,  and  which  it  proposed  to  demonstrate 
by  argument  and  authority,  in  the  following 
terms,  viz. :  "It  is  the  firat  time  that  the  point 
has  been  distinctly  presented  to  this  court, 
whether  a  case  of  collision  in  our  rivers,  where 
tbe  tide  ebbs  and  flows,  is  within  the  admiralty 
jurisdiction  of  tbe  courts  of  the  United  States 
if  the  locality  be,  in  the  sense  in  wliich  it  b 
used  by  the  common  law  judges  in  England, 
infira  corpus  eomitatut.  It  is  this  point  tliat  we 
are  now  about  to  decide,  and  it  is  our  wish  that 
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nothing  which  may  be  said  in  the  course  of  our 
remarks  shall  be  extended  to  embrace  any  other 
case  of  contested  admiralty  jurisdiction.  Thus, 
too,  in  the  second  of  these  cases.  Nelson,  J.,  as 
the  organ  of  the  majority  of  the  court,  p.  392, 
propounds  these  propositions:  "On  looliing 
into  the  several  cases  in  admiralty  which  have 
come  before  this  court,  and  in  which  its  juris- 
diction was  Involved  or  came  under  observa- 
tion, it  will  be  found  that  the  inquiry  has  been 
not  into  the  jurisdiction  of  the  Court  of  Admi- 
ralty in  England,  but  into  the  nature  and  sub- 
ject matter  of  the  contract,  whether  it  was  a 
maritime  contract,  and  the  service  a  maritime 
service,  to  be  performed  upon  the  sea,  or  upon 
waters  within  the  ebb  and  flow  of  the  tide." 
And  again :  "The  exclusive  jurisdiction  in  ad- 
miralty was  conferred  on  the  National  Govern- 
ment, as  closely  connected  with  the  grant  of 
tlie  commercial  power.  It  is  a  maritime  court, 
instituted  for  the  purpose  of  administering  the 
law  of  the  seas.  There  seems  to  be  ground, 
therefore,  for  restraining  its  jurisdiction  iu 
some  measure  within  the  grant  of  the  commer- 
cial power,  which  would  confine  it  in  cases  of 
contracts  to  those  concerning  the  navigation 
and  trade  of  the  country,  upon  the  high  seas 
and  tide-waters,  with  foreign  countries,  and 
amongst  the  several  States.  Contracts  growing 
out  of  the  purely  internal  commerce  of  the 
State,  as  well  as  commerce  beyond  tide-waters, 
are  generally  domestic  in  their  origin  and  oper- 
ation, and  coUld  scarcely  have  been  intended  to 
be  drawn  within  the  cognizance  of  the  Federal 
Courts." 

These  several  decisions,  founded,  as  they  are 
believed  to  have  been,  in  error,  and  upon  a 
misconstruction  of  the  law,  of  the  Constitution, 
and  the  history  of  the  country,  in  so  far  as  they 
sought  to  permit  invasions  of  the  territorial, 
municipal  and  political  rights  of  the  States, 
are,  nevertheless,  not  entirely  without  their 
value.  By  the  limit  they  prescribed  to  the  ad- 
miralty, VIZ. :  the  ebb  and  flow  of  the  tide,  they 
at  least  rejected  the  ambitious  claim  to  unde- 
fined and  undeflnable  judicial  discretion  over 
the  Constitution  and  the  law  (and  the  indispen- 
sable territorial  rights  of  the  States),  and  so  far 
fortified  the  foundations  of  a  government, 
based,  in  the  theory  at  any  rate,  upon  restricted 
and  exacted  defined  delegations  of  power  only. 
It  was  under  the  stress  of  the  aforegoing  decis- 
ions, and,  as  is  well  known,  upon  an  applica- 
tion of  a  portion  of  this  court,  that  the  Act  of 
Congress  of  February  26,  1845,  chap.  22,  was 
passed,  with  the  sole  view  of  extending  the  ad- 
miralty jurisdiction  to  cases  arising  upon  the 
lakes,  and  upon  the  rivers  connecting  the  said 
lakes,  on  which  there  were  no  tides,  and  which 
(t.  e.,  the  lakes)  were  within  no  state  limits. 
Here,  then,  we  have  the  exception,  the  solitary 
exception,  fortifying  the  general  rule  as  to  the 
admiralty  jurisdiction,  which  jurisdiction  is 
/Again  described  and  defined  in  this  provision 
of  the  Statute  above  quoted,  as  existing  upon 
the  high  seas  or  upon  the  tide- waters  of  the 
United  Stales  only. 

This  interference  by  the  Legislature  Depart- 
ment of  the  Government,  elicited,  too,  by  the 
Judiciary  Department,  whether  within  the 
competency  of  the  former,  under  the  Constitu- 
tion, or  not,  must  be  received  by  every  rea- 
sonable rule  of  induction  as  a  concession,  by 
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both,  that  there  existed  a  propriety  of  neces- 
sity for  the  enlargement  of  the  admindty  juris- 
diction over  the  lakes,  and  the  rivers  which 
connected  them,  in  which  there  were  no  tides, 
and  that  whatever  extension  was  either  cal]«l 
for  or  made  must  be  the  result  of  legisUtive  ac- 
tion, and  not  of  mere  judicial  discretion.  The 
repeated  and  explicit  decisions  of  this  court  al- 
ready cited,  and  the  Act  of  Congress  of  1845, 
might,  it  is  supposed,  have  been  regarded  as 
some  earnest  of  uniformity  and  certainty  in 
defining  the  admiralty  jurisprudence  of  the 
United  States,  at  lea^t  upon  the  points  ad- 
judged, and  as  to  the  provisions  of  the  stat- 
ute; but,  in  this  age  of  progress,  such  antici- 
pations are  held  to  be  amongst  the  wildest  fal- 
lacies. It  is  now  discovered  that  the  principles 
asserted  by  the  Admiralty  Courts  in  E^sland.or 
said  to  have  been  propounded  by  £e  mys- 
terious.'unedited  and  unproduced  proceedings 
of  the  Colonial  Vice- Admiralty  Courts,  so  often 
avouched  here  in  argument;  the  decisions  of 
this  court  and  the  provisions  of  the  Act  of  1845, 
are  all  to  be  thrown  aside,  as  wholly  erroneous. 
That  the  admiralty  power  is  not  to  be  restricted 
by  its  effect  upon  the  territorial,  political  or 
municipal  rights  and  institutions  upon  which 
it  may  be  brought  to  bear,  nor  by  any  checks 
from  the  authority  of  the  common  law.  That 
there  is  but  one  rule  by  which  its  extent  is  to  be 
computed,  and  that  isUie  rule  which  measures  it 
by  miles  or  leagues ;  that  the  scale  for  its  admeas- 
urement can  M  applie<l  only  hs  the  discretka 
of  the  judiciary  may  determine,  upon  its  neoe*- 
sity  or  policy,  irrespective  of  the  Constitudo*. 
the  Statute,  or  the  character  of  the  elentent  on 
which  it  is  to  be  exerted,  or  the  adjudications 
of  this  court  on  this  last  point.  That  the  ad- 
miralty of  the  fixed  and  limited  realm  of  En- 
gland, and  as  known  to  the  f  ramers  of  the  Con- 
stitution, cannot  be  the  admiraltv  of  this  day; 
and,  of  course,  the  admiralty  of  our  time  and 
of  our  present  day  must  be  changed  according 
to  the  judgment  or  discretion  of  the  courts,  in 
the  event  or  further  acquisitions  of  territory. 

Such  are  the  conclusions  regularly  deduciUe 
from  the  opinion  of  this  court  in  the  case  of 
The  Oenesee  CMrf — conclusions,  in  my  delib- 
erate judgment,  the  most  startling  and  danger- 
ous innovations  anterior  to  that  decision,  ever 
attempted  upon  the  powers  and  rights  of  in- 
ternal government  appertaining  to  the  StatM. 
Speaking  of  the  case  of  Waring  v.  Clarke,  the 
court  say,  p.  456  of  12  How. :  "  The  majority 
of  the  court  thought  there  was  sufficient  proof 
of  tide  there,  and  consequently  it  was  not  nec- 
essary to  consider  whether  the  admiralty  power 
extended  higher.  But  that  case  showed  the 
unreasonableness  of  giving  a  construction  to 
the  Constitution  which  would  measure  the  jn- 
risdiclion  of  the  admiralty  by  the  tide."  It 
may,  I  think,  be  here  pertinently  inquired, 
whether  the  natural  and  appropriate  limit  of  a 
jurisdiction  admitted  by  all  to  be  maritime, 
can  be  the  more  reasonably  measured  by  the 
element  on  which  alone  that  jurisdiction  is  au- 
thorized to  act,  for  which  alone  existence  has 
been  given  it,  or  by  an  indefinite  arbitrary  and 
mutable  mathematical  or  geographical  exten- 
sion. Again,  it  is  said  by  the  court  (p.  437), 
speaking  of  the  limitation  resulting  from  the 
character  of  the  river:  "If  such  oe  the  cod- 
struction,  then  a  line  drawn  across  the  River 
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Mississippi  would  limit  the  jurisdiction,  al- 
though there  were  ports  of  entry  above  it,  and 
water  as  deep  and  navieable,  and  the  com- 
merce as  rich  and  exposed  to  the  same  hazards 
and  incidents  as  the  commerce  below."  If  the 
«xperience  of  a  pretty  long  ofScial  life  bad  not 
familiarized  me  with  instances,  unhappily  not 
a  few,  in  which  the  meaning  and  objects  of 
the  Constitution  and  the  just  influence  of  the 
actually  surrounding  condition  of  the  country 
when  that  instrument  was  framed  have  been 
lost  sight  of  or  made  to  yield  to  some  prevail- 
ing vogue  of  the  times,  I  confess  that  some 
flurprise  would  have  been  felt  at  the  seeming 
forgetfulness  of  the  court  in  giving  utterance 
to  the  expressions  above  quoted,  of  the  facis,  that 
when  the  Constitution  was  adopted,  there  was  no 
such  navigation  as  that  on  the  Mississippi  then 
known — no  such  river  was  then  possessed  by 
the  United  States;  that  the  Constitution  was 
formed  by,  and  for,  a  coexisting  political  and 
civil  association:  was  designed  to  be  adapted  to 
that  8tat«  of  things;  ana  was  in  itself  com- 
plete, and  fully  adapted  to  the  ends  and  sub- 
jects to  which  it  was  intended  to  be  applied. 
And  but  for  the  reason  or  the  examples  above 
referred  to,  the  greater  surprise  would  have 
been  awakened  by  the  disregard  manifested,  in 
the  reasoning  of  the  court,  to  this  great  funda- 
mental principle  of  republican  government, 
that  if  the  Constitution  was,  at  the  period  of 
its  adoption,  or  has  since,  by  the  mutations  of 
time  and  events,  become  inadequate  to  accom- 
plish the  objects  of  its  creation,  it  belongs  ex- 
clusively to  those  who  formed  it,  and  in  whom 
resides  the  right  to  alter  or  abolish  it,  to  rem- 
edy its  defects.  No  such  power  can  exist  with 
those  who  are  the  creatures  of  the  Constitution, 
clothed  with  the  humbler  office  of  executing 
the  provisions  of  that  instrument.  Suppose, 
at  the  time  of  its  adoption,  the  Constitution 
was  universally  believed  to  be  defective,  in 
many  respects  essentially  defective,  would  such 
«  conviction  have  rendered  it  less  the  Constitu- 
tion? Would  it  have  lessened  in  any  degree 
the  obligation  of  obedience  to  it,  or  changed 
the  power  whence  a  remedy  for  its  defects  was 
to  be  derived?  Could  the  judiciary,  without 
usurpation,  have  essayed  such  a  remedy?  It  is 
conceded  by  the  court,  that  at  the  time  of  form- 
ing the  Constitution  the  admiralty  jurispru- 
dence of  England  was  the  only  system  known 
and  practices  in  this  country;  it  is  admitted, 
also,  that  the  English  system  was  limited  in 
theory  and  practice  to  the  ebb  and  flow  of  the 
tide.  It  is  further  admitted,  that  at  the  time 
the  Constitution  was  adopted,  and  our  courts 
of  admiralty  went  into  operation,  the  definition 
which  had  been  adopted  m  England  was  equally 
proper  here.  These  admissions  form  a  virtual 
surrender  of  anything  like  a  foundation  on 
which  the  decision  of  the  court  could  be  rested, 
cither  in  the  case  of  TKe  Oene»u  Chief.  12  How. , 
443,or  in  this  case  depending,on  that  alone.  For, 
if  it  be  admitted  that  at  the  time  of  the  adoption 
of  theConstitution  the  admiralty  rule  in  England 
limited  the  lurisdiction  to  tide- waters,  and  that 
the  same  rule  was  adopted  and  was  proper  here, 
it  follows,  by  inevitable  induction,  that  the  ju- 
risdiction intended  to  be  created  by  the  Consti- 
tution was  that  which  was  the  only  one  then 
known,  and  which,  in  the  language  of  this 
court,  was  then  proper  here  (as  the  Constitution 
tiee  80  How. 


cannot  be  supposed  to  establish  an^^thing  unau- 
thorized or  improper),  and  necessarily  was  com- 
plete, and  adapted  to  the  existing  state  of 
things.  And  this  inquiry,  therefore,  forces  it- 
self upon  us,  viz. :  if  the  system  was  thus  lim- 
ited, and  was  known  to  be  so  by  the  framers  of 
the  Constitution,  and  if  this  instrument  was 
designed  to  be  applicable  to  the  existing  state 
of  things,  and  was  complete  in  itself,  in  all  its 
delegations  of  and  restrictions  upon  power, 
where  is  to  be  sought  the  right  or  power  to  en- 
large or  to  diminish  the  effect  or  meaning  of 
the  instrument  to  make  it  commensurate  with 
a  predicament  or  state  of  things  not  merely  not 
existing  when  the  Constitution  was  framed,  but 
which  was  not  even  within  the  contemplation 
of  those  by  whom  it  was  created?  Such  a 
power  could  not  exist  in  the  Legislature,  the 
only  branch  of  the  government  on  trhich  any- 
thing like  a  faculty  to  originate  measures  was 
conferred;  much  less  could  it  be  claimed  by 
functionaries  who  have  not,  and  rightfully  can- 
not have,  any  creative  faculties,  but  whose 
capacities  and  duties  are  restricted  to  an  inter- 
pretation of  the  Constitution  and  laws  as  they 
should  have  been  fairly  expounded  at  the  times 
of  their  enactment. 

But  the  court,  after  having  declared  the  cor- 
rectness of  the  English  rule  and  its  adoption 
here,  goon  to  say,  nevertheless,  "that  a  defi- 
nition which  would  <U  thi*  day  limit  public 
rivers  to  tide-aattr  riter*  is  wholly  inadmissi- 
ble." And  why?  Because  the  Constitution, 
either  by  express  language  or  by  necessary  im- 
plication, recognizes  or  looks  to  any  change  or 
enlargement  in  the  principles  or  the  extent  of 
admiralty  jurisdiction?  Oh,  no  I  For  no  such 
reason  as  this.  "But  we  have  runo  (say  the 
court)  thousands  of  miles  of  public  navigable 
water,  including  lakes  and  rivers,  in  which 
there  is  no  tide.  Such  is  the  argument  of  the 
court,  and,  correctly  interpreted,  it  amounts  to 
this:  The  Constitution,  which  at  its  adoption 
suited  perfectly  well  the  situation  of  the  coun- 
try, and  which  then  was  unquestionably  of 
supreme  authority,  we  now  adjudge  to  have 
become  unequal  to  the  exigencies  of  the 
times;  it  must,  therefore,  be  substituted  by 
something  more  efficient;  and  as  the  people, 
and  the  States,  and  the  Federal  Legislature, 
are  tardy  or  delinquent  in  making  this  substi- 
tution, the  duty  or  the  credit  of  this  beneficent 
work  must  be  devolved  upon  the  judiciary.  It 
is  said  by  the  court,  "that  there  is  certainljr  no 
reason  for  admiralty  power  over  a  public  tide- 
water, which  does  not  apply  with  equal  force 
to  any  other  public  waters  used  for  commercial 
purposes."  Let  this  proposition  be  admitted 
literally,  it  would  fall  infinitely  short  of  a  dem- 
onstration that  because  the  Constitution,  ade- 
quate to  every  exigency  when  created,  did  not 
comprise  predicaments  not  then  in  existence  or 
in  contemplation,  it  can  be  stretched,  by  any 
application  of  judicial  torture,  to  cover  any 
such  exigency,  cither  real  or  supposed.  This 
argument  forcibly  revives  the  recollection  of 
the  interpretation  of  the  phrase  "nect»»ary 
and  proper,"  once  ingeniously  and  strenuously 
wielded  to  prove  that  a  bank,  incorporated 
with  every  faculty  and  attribute  of  such  an  in- 
stitution, was  not  in  reality,  nor  was  designed 
to  be,  a  boTik;  but  was  essentially  an  agent,  an 
indispensable  agent,  in  the  administration  of 
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the  Federal  OovernmeDt.  And  with  reference 
to  this  doctrine  of  necessity,  or  propriety,  or 
coDvenience,  it  mav  here  be  remarlied,  that  it 
is  as  gratuitous  and  as  much  out  of  place  with 
respect  to  the  admiralty  jurisdiction,  as  it  was 
with  respect  to  the  Bank  of  the  United  Slates 
— perhaps  still  more  so;  as  It  is  certain,  and  ob- 
vious to  every  well  informed  individual,  that, 
with  the  exception  of  some  of  the  lakes,  there 
is  not  a  water-course  in  the  country,  situated 
above  the  ebb  and  flow  of  the  tide,  which  is 
not  bounded  on  one  or  on  both  its  margins  by 
some  county.  And  in  the  case  before  us,  it  is 
alleged  expressly  in  the  pleading,  and  admitted 
throughout,  that  every  fact  in  reference  thereto 
transpired  upon  an  inland  water  of  the  State 
of  Alabama,  two  hundred  miles  above  the  tide, 
and  within  the  County  of  Wilcox.in  that  State. 
And  by  adhering  to  what  is  an  essential  test  of 
the  admiralty  Jurisdiction  in  England,  and  for- 
merly adopteid  and  practiced  upon  in  this  coun- 
try, there  will  be  obtained  a  standard  as  to  that 
jurisdiction,  far  more  uniform  and  rational 
than  that  furnished  by  the  tides.  I  allude  to 
the  rule  which  repels  the  pretensions  of  the  ad- 
miralty whenever  it  attempts  to  intrude  them 
infra  eorpxu  oomitattu.  This  is  the  true  rule 
as  to  JunsdiclioD,  as  it  is  susceptible  of  cer- 
tainty, and  concedes  and  secures  to  each  sts- 
tem  of  jurisprudence,  that  of  the  admiralty 
and  of  the  common  law,  its  legitimate  and  ap- 
propriate powers.  For  this  plain  and  rational 
test,  this  court  now  attempts  to  substitute  one 
in  its  nature  vague  and  arbitrair,  and  tending 
inevitably  to  confusion  and  conflict.  It  is  now 
affirmed,  that  the  jurisdiction  and  powers  of 
the  admiralty  extend  to  all  waters  that  are  nav- 
ufoble  within  or  without  the  territory  of  a  State. 
In  quest  of  certainty,  under  this  new  doctrine, 
the  inquiry  is  naturally  suggested,  what  are 
navigable  waters?  Will  it  be  proper  to  adopt, 
in  the  interpretation  of  this  phrase,  an  ety- 
mological derivation  from  navu,  and  to  desig- 
nate, as  navigable  waters,  those  only  on  whose 
bosoms  ships  and  navies  can  be  floated?  Shall 
it  embrace  waters  on  which  sloops  and  shallops, 
or  what  are  generally  termed  river  craft,  can 
swim ;  or  shall  it  be  extended  to  any  water  on 
which  a  batteau  or  a  pirogue  can  be  floated? 
These  are  all,  at  any  rate,  praeUeabU  waters, 
navigable  in  a  certain  sense.  If  any  point  be- 
tween the  extremes  just  mentioned  is  to  be 
taken,  there  is  at  once  opened  a  prolific  source 
of  uncertainty,  of  contestation  and  expense. 
And  if  the  last  of  these  extremes  bo  adopted, 
then  there  is  scarcely  an  internal  water-course, 
whether  in  its  natural  condition,  or  as  improved 
under  the  authority  and  with  the  resources  of 
the  States,  or  a  canal,  or  a  mill-pond,  some  of 
which  are  known  to  cover  many  acres  of  land 
(and,  as  this  court  can  convert  rivers  without 
tides  into  »eai,  may  be  metamorphosed  into 
small  lakes),  which  would  not  by  this  doctrine 
Iw  brought  within  the  grasp  of  the  admiralty. 
Some  of  our  canals  are  navigated  by  steam, 
and  some  of  them  by  sails;  some  of  them  are 
adjuncts  to  rivers,  and  form  continuous  com- 
munications with  the  ocean;  all  of  them  are 
fed  by.  and  therefore  are  made  portions  of,  riv- 
ers. Under  this  new  regime,  the  hand  of  f^l- 
eral  power  may  bo  thrust  into  everything,  even 
into  a  vegetable  or  fruit  basket:  and  there  is 
no  production  of  a  farm,  an  orchard,  or  a  gar- 
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I  den.  on  the  margin  of  theoe  watercourses, 
which  is  not  liable  to  be  arrested  on  its  way  lo 
the  next  market  town  by  the  high  oAmraUjf 
power,  with  all  its  parade  of  appendages:  and 
the  simnle,  plain,  homely  countryman,  who 
ima^nea  he  had  some  comprehension  of  hia 
rights,  and  their  remedies  under  the  oogniraace 
of  a  justice  of  the  peace,  or  of  a  county  court, 
is  now,  through  the  iDatramentalitr  of  aome 
apt  fomenter  of  trouble,  metamorphosed  and 
magnifled  from  a  countiy  attorney  into  a  proc- 
tor, to  be  confounded  and  put  to  silence  ny  a 
learned  'display  from  Boeeu*  de  NatOnu,  Enieri- 
son,  or  Pardessus,  from  the  Mart  CUtututu,  or 
from  the  Trinity  Masters,  or  the  Apostles. 

A  citizen  of  any  State  of  this  Confederacy, 
bound  as  be  is  by  habit,  by  affection,  and  fealty, 
to  the  soil  and  the  institutions  of  his  fathers, 
upon  whom  this  ma^iflcent  machinoy  is 
brought  to  bear  (especuUy  when  recollecting 
by  whom,  and  for  whose  sole  benefit,  this  Oon- 
federacT  was  created),  may,  as  I  have  often 
done  wnen  contemplating  the  ceaseless  march 
of  central  encroachment,  be  led  to  a  tone  of  re- 
flection like  the  following: 

"  Urbem  quam  Bomam  diount  putavi, 
Btultus  c«o,  bulo  Doatrae  stmuein, 
Verum  baeo  tantum,  alias  inter  caput  eztoltt 

urlws. 
Quantum  lenta  sclent  Inter  vlbnma  oupretsi." 

Few,  comparatively,  of  the  attributes  of  aoT- 
erelgnty  and  equality,  presupposed  to  have  ex- 
isted in  those  by  whom  the  Federal  Oovemment 
was  created,  have  remained  perfectiy  intact 
and  exempt  from  aggression  by  their  own 
creature;  and  by  no  conceivable  agency  could 
thqr  be  more  fearfully  assailed  than  by  this  in- 
definite and  indefinable  pretension  to  admiralty 
power,  which,  spurning  the  restraints  pre- 
scribed to  it  by  the  wise  caution  of  our  own 
ancestors,  challenges  as  occasion  suits,  the  opin- 
ions and  practices  of  all  nations,  people  and 
tongues,  however  diverse  or  incongruous  with 
the  genius  of  our  own  institutions. 

I^t  the  least  curious  circumstance  marldng 
this  course,  is  the  assertion,  that  it  prodocea 
equality  amongst  all  the  citizens  of  the  United 
States.  Equality  it  may  be,  but  it  is  equalitv 
of  subjection  to  an  unknown  and  unlimited 
discretion,  in  lieu  of  allegiance  to  defined  and 
legitimate  authority. 

In  truth,  the  extravagance  of  these  claims 
to  an  all  controlling  central  power,  their  utter 
incongruity  with  any  just  proportion  or  equi- 
poise of  the  different  parts  of  our  system, 
would  exhibit  them  as  positively  ludfcroos. 
were  it  not  for  the  serious  mischiefs  to  which, 
if  tolerated,  they  must  inevitably  lead — mia- 
chiefs  which  should  characterize  those  preten- 
sions as  fatal  to  the  inherent  and  necessary 
powers  of  self-preservation  and  internal  goy- 
emment  in  the  States;  as  at  war  with  the  inter- 
ests, the  habits  and  feelings  of  the  people,  and 
therefore  to  be  reprobated  and  wholly  rejected. 
For  myself,  I  can  only  say,  that  to  whatsoever 
point  they  may.  under  approbation  here  or 
elsewhere,  have  culminated,  they  never  can 
offer  themselves  for  my  acceptation,  but  they 
must  encounter  my  solemn  rebuke. 

Wr.  Jtutiee  Campbell,  dissenting: 
I  dissent  from  the  judgment  of  the  court  ia 
this  cause,  and  from  the  opinion  delivered  by 
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the  judges  compodnK  a  majority  of  the  court. 

The  judgment  of  the  District  C!ourt  affirms 
that  the  court  had  no  jurisdiction  as  a  court  of 
admiralty,  under  the  Constitution  and  laws  of 
the  United  States,  in  a  cause  of  collision  arising 
in  Wilcox  County,  in  the  State  of  Alabama, 
between  steamboats  navigating  the  Alabama 
River.  The  Alabama  River  flows  entirely 
within  the  State,  and  discbarges  itself  into  the 
Mobile  River,  and  through  that  and  the  Mobile 
Bay  connects  with  the  Oulf  of  Mexico.  The 
collision  occurred  two  hundred  miles  above  the 
ebb  and  flow  of  the  tide,  and  on  a  river  upon 
which  no  port  of  entry  or  delivery  Iieiore 
that  time  had  been  established.  This  court 
decides  that  the  judgment  shall  be  reversed, 
and  that  the  District  Court  shall  take  cogni- 
zance of  the  cause,  against  its  own  sense  of 
obligation  and  duty. 

It  is  my  opinion  that  this  court  claims  a 
power  for  the  District  Court  not  delegated  to 
the  Federal  Government  in  the  Constitution  of 
the  United  States,  and  that  Congress,  in 
organizing  the  Judiciary  Department,  have  not 
conferred  upon  any  court  of  the  United  States. 
That  this  court  has  assumed  a  jurisdiction  over 
a  case  only  cognizable  at  the  common  law,  and 
triable  by  a  jury;  and  that  its  Qpinion  and 
judgment  contravene  the  authority  and 
doctrine  of  a  large  number  pf  decisions 
pronounced  by  this  court,  and  by  the  Circuit 
Courts,  after  elaborate  arguments  and  mature 
deliberation,  and  which  for  a  long  period  have 
formed  a  rule  of  decision  to  the  court,  and  of 
opinion  to  the  legal  profession;  and  that  no 
other  judgment  of  this  court  affords  a  sattction 
to  this.  10  Wheat.,  428;  7  Pet.,  334;  11  Pet., 
175;  12  Pet.,  72;  5  How..  441;  6  How.,  844;  4 
Dall.,  426;  2  Gall.,  898;  The  Anne,  1  Mass., 
508:  1  Bald.,  544. 

The  judicial  power  of  the  United  States  ex- 
tends to  all  cases  in  law  and  equity  arising  un- 
der the  Constitution  and  laws  ot  the  United 
States,  and  treaties  made,  or  which  shall  be 
made,  under  their  authority — to  all  cases  of  ad- 
miralty and  maritime  jurisdiction.  Whatever 
other  jurisdiction  is  allowed  to  the  Judiciarv 
Department  is  particular  in  its  nature,  dependi- 
ing  upon  the  character  or  etatuit  of  the  persons 
or  communities  who  are  parties  to  the  con- 
troversy, and  not  upon  the  subject  matter. 
This  classiflcation  of  the  cases  to  which  the 
judicial  power  of  the  United  States  should  ex- 
tend among  courts  of  law,  equity,  and  of  ad- 
miralty andf  maritime  jurisdiction,  refers  to  a 
division  recognized  in  the  jurisprudence  of  all 
the  States  that  were  parties  to  the  Federal  Com- 
pact, and  is  intimately  related  to  the  constitu- 
tional histonr  of  the  Colonies  and  of  the  mother 
country.  Neither  at  the  Declaration  of  Inde- 
pendence by  the  Colonies;  nor  when  the  Federal 
Constitution  was  adopted,  was  there  a  body  of 
municipal  law  common  to  the  States,  nor  a 
uniform  system  of  judicial  procedure  in  use  in 
their  courts.  Until  the  Constitution  was 
framed,  the  States  preserved  their  sovereignty, 
freedom,  and  independence,  and  every  power, 
jurisdiction  and  right  which  had  not  been  ex- 
pressly delegated  to  the  United  States  in  Con- 
gress assembled. 

Whatever  reference  is  made  in  the  Federal 
Constitution  to  any  existing  svstem  of  law,  or 
any  modes  of  judicial  proceeding,  as  the  basis 
See  20  H])w. 


of  a  distribution  of  power  and  authority,  re- 
lates to  the  system  thus  recognized  as  existing 
in  the  several  States  as  it  was  received  from 
England. 

A  portion  of  tliat  judicial  system  was  es- 
teemed of  such  vital  importance  to  the  liberty 
of  the  citizen,  that  it  was  incorporated  into  the 
Constitution  of  the  United  States,  and  placed 
above  the  reach  of  the  authority  of  any  depart- 
ment of  the  Federal  €lovemment.  The  sections 
of  the  Constitution,  "that  no  person  shall  be 
held  to  answer  for  a  capital  or  otherwise  in- 
famous crime,  unless  on  a  presentment  or  in- 
dictment of  the  grand  jury ;  that,  in  all  crimina] 
prosecutions,  the  accused  shall  enjoy  the  right 
of  trial  by  an  impartial  jury  of  the  State  and 
district  wherein  the  crime  shall  have  been  com- 
mitted," and  "be  informed  of  the  nature  and 
cause  of  his  accusation;"  "that  in  suits  at  com- 
mon law,  when  the  value  in  controversy  shall 
excee<l  twenty  dollars,  the  right  of  trial  by- 
jury  shall  be  preserved;"  "that  no  person  shall 
be  deprived  of  life,  liberty  or  property,  with- 
out due  process  of  law;"  and  others  of  a  like 
kind,  identify  the  men  of  the  Revolution  as 
the  descendants  of  ancestors  who  had  main- 
tained for  many  centuries  a  persevering  and 
magnanimous   struggle    for  a   constitutional 

f;ovemment.  In  which  the  people  should  dlrcct- 
y  participate,  and  which  would  secure  to  their 
posterity  the  blessing  of  liberty.  The  suprem- 
acy of  those  courts  of  justice  that  acknowl- 
edged the  right  of  the  people  to  share  in  their 
administration,  and  directed  their  administra- 
tion according  to  the  course  of  the  common 
law,  in  tS\  the  material  subjects  of  ligitation — 
of  that  common  law  which  sprung  from  the 
people  themselves,  and  Is  legitimate  'by  that 
highest  of  all  sanctions,  the  consent  of  those 
who  are  submitted  to  it — of  that  common  law, 
which  resulted  from  the  habitual  thoughts, 
usages,  conduct  and  legislation  of  a  pracUcal, 
brave  and  self-relying  race  was  established,  in 
England  and  in  the  United  States  only  bjr  their 
perservlng  and  heroic  exertions  and  sacrifices. 
Magna  Charta,  from  which  a  portion  of  this 
Constitution  was  extracted,  was,  according  to 
Lord  Bougham,  "a  declaration  of  existing  and 
violated  rights."  It  was  renewed  thirty  times. 
To  preserve  Its  authority.  It  was  read  In 
churches,  published  four  times  a  year  In  the 
county  courts,  sustained  by  force  of  arms, 
and  when  violated,  the  commons  vindicated  it 
by  the  infliction  of  exemplary  punishment  up- 
on the  guilty  authors.  A  delinquent  King 
at  one  time  was  required  to  imprecate  the  wrath 
of  Heaven  on  those  who  transgressed  It.  The 
archbishop  and  bishops  appareled  in  their 
oflical  robes,  with  candles  burning,  "did  excom- 
municate, accurse,  and  from  the  threshold  of 
the  church  cut  off  all  those  who,  by  any  art  or 
device,  shall  violate.  break,lessen,  or  change,  se- 
cretly or  openly,  by  deed,  word  or  counsel, 
against  it,  in  any  article  whatsoever,  and  all 
those  that  against  it  shall  make  statutes,  or 
observe  them  being  made,  or  shall  bring  In  cus- 
toms, or  keep  them  when  they  be  brought  in, 
and  the  writers  of  such  statutes,  and  also  the 
counselors  and  executioners  of  them,  and  all 
those  that  shall  presume  to  judge  according  to 
them." 

The  old  historian,  who  describes  this  solemn 
ceremony,  says,  "that  when  this  imprecation 
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was  uttered,  and  when  the  candles  extinguished 
had  been  hurled  upon  the  ground,  and  the 
fumes  and  stench  rose  offensive  to  the  nostrils 
and  eyes  of  those  who  observed  it,  the  arch- 
bishop cried,  "Even  so  let  the  damned  souls  be 
extinguished,  smoke,  and  stink,  of  all  who  vio- 
late this  charter  or  unrighteously  interpret  it." 

The  reign  of  Richard  II.  was  an  epoch  to  be 
remembered  with  interest,  and  studied  with 
care,  by  those  concerned  in  administering  the 
constitutional  law  of  England  or  the  United 
States.  A  formal  complaint  was  made  by  the 
Commons,  of  defects  in  the  administration,  as 
well  about  the  King's  person  and  his  house- 
hold as  in  his  courts  of  justice,  and  redress  was 
demanded.  Measures  were  taken  for  placing 
the  judicial  institutions  of  England  upon  a 
solid  constitutional  foundation,  and  to  exclude 
from  the  realm  the  odious  systems  of  the  Con- 
tinent. The  first  of  the  enactments  was  directed 
a«iinst  the  usurpations  of  the  great  military 
officers,  who  administered  justice  br  virtue  of 
their  seignioral  powers — the  Lords  Constable 
and  the  Earl  ilarshal.  The  Acts  of  8th  and 
ISlh  Richard  II.  provide  that,  "because  the 
Commons  do  make  a  grievous  complaint  that 
the  court  of  the  Constable  and  Marshal  have  ac- 
croached to  them,  and  do  daily  accroach,  con- 
tracts, covenants,  trespasses,  debts,  detinues, 
and  many  other  actions  pleadable  at  the  common 
law,  in  ^reat  prejudice  to  the  King,  and  to  the 
great  grievance  and  oppression  of  the  people," 
therefore  they  were  prohibited,  and  their  ju- 
risdiction confined  to  contracts  and  deeds  of 
arms  without  the  realm,  and  "things  that  touch 
more  within  the  realm  which  cannot  be  deter- 
mined and  discussed  by  the  common  law." 

The  Lord  High  Admiral  received  a  similar 
rebuke.  The  preamble  of  the  Act  of  18  Rich- 
ard II.  recites,  "  that  complaints  had  arisen 
because  Admirals  and  their  deputies  hold  their 
sessions  within  divers  places  of  the  realm,  ac 
croaching  to  them  greater  authority  than  be- 
longed to  their  office,  to  the  prejudice  of  the 
King,  &c."  It  was  declared  that  the  Admiral 
should  not  meddle  with  an^ thine  done  within 
the  realm,  but  only  with  things  dfone  upon  the 
sea.  as  had  been  used  in  the  time  of  Edward 
III.  But  this  did  not  suffice  to  restrain  the 
accroaching  spirit  of  that  feudal  lord  and  his 
deputies. 

Two  years  after,  the  Parliament  enact«d, 
"  that  the  Court  of  Admiralty  hath  no  manner 
of  cognizance,  power,  nor  jurisdiction  of  any 
manner  of  contract,  plea  or  quarrel,  or  of  any 
other  thing  done  or  rising  within  the  bodies  of 
counties,  either  by  land  or  water,  and  also  with 
wreck  of  the  sea;  but  all  such  manner  of  con- 
tracts, pleas  and  quarrels,  and  all  other  things 
rising  within  the  bodies  of  counties,  as  well 
by  land  as  by  water  as  aforesaid,  and  also 
wreck  of  the  sea,  shall  be  tried,  termined,  dis- 
cussed, and  remedied  by  the  laws  of  the  land, 
and  not  before,  nor  by  the  Admiral  or  his  lieu- 
tenant, in  no  manner.  Nevertheless,  of  the 
death  of  a  man  and  of  a  mayhem  done  in  great 
ships,  being  and  hovering  in  the  main  stream 
of  the  great  rivers,  beneath  the  points  of  the 
same  rivers,  and  in  no  other  place  of  the  same 
rivers,  the  Admiral  shall  have  cognizance." 

In  the  10th  year  of  the  reign  of  Richard  II., 
the  rule  of  the  Roman  chancery,  like  that  of  the 
Lords'  Constable,  Marshal  and  Admiral,  was 
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banished  from  England.  In  that  yeta  it  was 
enacted  that,  "  Both  those  who  shall  pursue  or 
cause  to  be  pursued,  in  the  court  of  Rome  or 
eUewhere,  any  processes,  or  instruments,  or 
other  things  whatsoever,  which  touch  the  King, 
against  his  crown  and  regality,  or  his  realm, 
shall  be  outlawed  and  placed  out  of  the  Kind's 
protection."  In  the  following  reign  the  ac- 
croaching spirit  of  the  Courts  of  Admiralty 
received  a  further  rebuke. 

Upon  the  prayer  of  the  Commons,  the  Stat- 
utes of  Richard  II.  were  confirmed,  and  a  pen- 
alty was  inflicted  upon  such  as  should  main- 
tain suits  in  the  aamiralty,  contrary  to  thar 
spirit. 

This  body  of  statute  law  served  in  a  great 
degree  to  check  the  usurping  tendencies  of 
these  anomalous  jurisdictions,  and  to  prevent 
in  a  measure  the  removal  of  suits  triable  at  the 
common  law  ad  aUud  examen,  and  to  be  dis- 
cussed per  aliam  legem.  It  placed  upon  an 
eminence  the  common  law  of  the  realm,  and 
enabled  the  Commons  to  plead  with  authority 
against  other  encroachments  and  usurpations 
upon  the  general  liberty.  But,  though  a  for- 
eign law  and  despotism  were  not  allowed  to 
enter  the  kingdom  through  the  courts  ncartial, 
ecclesiastical,  or  admiral,  the  perversion  of  ju- 
diciary powlh  to  purposes  of  oppression  was  not 
effectually  prevented.  The  courts  of  the  Star 
Chamber  and  of  High  Commission,  ori^n&lly 
limited  to  specific  objects,  "  assumed  power  to 
Intermeddle  in  civil  causes  and  matters  only  of 
private  interest  between  party  and  party,  and 
adventured  tii  determine  the  estates  and  lib- 
erties'of  the  subject,  contrary  to  the  lavr  of 
the  land  and  the  rights  and  privileges  of  the 
subject,"  and  "  had  been  by  experience  fouod 
to  be  an  intolerable  burden,  and  the  means  to 
introduce  an  arbitrary  power  and  government.'' 
Among  the  cases  of  jurisdiction  claimed  by  the 
Star  Chamber  were  those  between  merchant 
strangers  and  Englishmen,  or  between  straa- 
gers,  and  for  the  restitution  of  ships  and  goods 
unlawfully  taken,  or  other  deceits  practiced  on 
merchants. 

One  of  the  most  practiced  proctors  of  tbfe 
court  has  left  his  testimony:  "That  since  the 
great  Roman  Senate,  so  famous  in  all  ages  and 
nations  as  that  they  might  be  called  Jure  mirunt 
orbif,  there  hath  no  court  come  so  near  them 
in  state,  honor,  and  adjudication,  as  this." 
But,  by  the  16tb  of  Charles  I. ,  it  was  enacted, 
both  in  respect  of  this  and  the  High  Commis- 
sion Court,  "that  from  henceforth  no  court, 
council,  or  place  of  judicature,  shall  be  erected, 
ordaineid,  constituted,  or  appointed,  which 
shall  have,  use,  or  exercise  the  same  or  like  ju- 
risdiction as  is  or  hath  been  used,  practiced,  or 
exercised,"  in  those  courts. 

But  the  Statute  did  not  terminate  with  this. 
The  patriot  leaders  of  that  time,  reviewing  in 
the  preamble  to  the  Act  the  various  parlia- 
mentary enactments  in  regard  to  the  legal  in- 
stitutions of  England,  and  reciting  those  dec- 
larations of  the  public  liberties  which  had  ex- 
tended over  a  period  of  four  hundred  years, 
proceeded  to  add  another.  It  was  golemniT 
enacted,  "that  neither  His  Majesty,  nor  his 
Privy  Council,  have,  or  ought  to  have,  any  ju- 
risdiction, power,  or  authority  by  English  bill, 
petition,  articles,  libel,  or  anv  other  arbitrary 
whatsoever,  to  examine  or  draw  in  questioa. 
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determine,  or  dispose  of  Uie  lands,  tenements, 
hereditaments,  goods  and  chattels,  of  any  of 
the  subjects  of  this  realm,  but  that  the  same 
ought  to  be  tried  and  determiDed  in  the  ordi- 
nary courts  of  justice,  and  by  the  ordinary 
course  of  the  law." 

This  selection  of  a  few  sections  from  various 
English  Statutes.and  the  historical  facts  I  have 
mentioned,  is  designed  to  illustrate  the  inten- 
sity and  duration  of  the  contest  which  resulted 
in  placing  the  judiciarr  institutions  of  England 
on  their  existing  foundation.  In  the  midst  of 
that  contest,  the  settlements  were  formed  in 
America  in  which  those  institutions  were  suc- 
'  cessf ully  planted. 

They  have  been  incorporated  into  the  Con- 
stitution of  the  United  States,  and  prevail  from 
the  Atlantic  Ocean  to  the  Pacific,  and  from 
the  Lakes  to  the  Oulf  of  Mexico.  These  stat- 
ute show  how  the  courts-martial,  ecclesias- 
tical, admiral,  and  courts  proceeding  from  an 
arbitrary  royaJ  authority,  were  either  limited 
or  suppressed. 

The  inquiry  arises,  how  would  a  case  like 
that  before  this  court  have  been  decided  in  En- 
gland, either  at  the  period  of  the  Declaration 
of  Independence,  or  at  the  adoption  of  the  Con- 
stitution of  the  United  States,  in  the  court  of 
admiralty? 

In  1833  a  question  arose  in  that  court, 
whether  a  cause  of  collision,  arising  between 
steam  vessels  navigating  the  River  Humber,  a 
short  distance  from  the  sea,  within  the  ebb  and 
flow  of  the  tide,  within  the  port  of  Hull,  be- 
low the  first  bridges,  when  the  tide  was  three 
fourths  flood,  was  cognizable  by  the  court. 
The  judge  of  the  admiraltv,  an  exact  and  con- 
scientious judge,  answered:  "  Since  the  Stat- 
utes of  Richard  II.  and  of  Henry  IV. ,  it  has 
been  strictly  held  that  the  Court  of  Admiralty 
cannot  exercise  jurisdiction  in  civil  causes 
arising  ir^fra  eorpui  eomttatut."  I  cite  this 
opinion  not  simply  as  evidence  of  the  law  in 
1882,  but  also  as  affording  authentic  evidence 
of  the  historical  fact  it  enunciates.  The  Pub- 
He  Opinion.  2  Hagft.,  399. 

I  proceed  now  to  inquire  of  the  admiralty 
jurisdiction  as  exercised  by  the  courts  of  vice- 
admiralty  in  the  Colonies  and  in  the  United 
States  before  the  adoption  of  the  Constitution. 

The  jurisdiction  included  four  subjects,  and 
a  separate  examination  of  each  title  of  juris- 
diction will  shed  light  upon  the  discussion. 
These  are:  prize:  breaches  of  the  acts  of  navi- 
gation, revenue,  and  trade;  crimes  and  misde- 
meanors on  the  high  seas;  and  cases  of  civil 
and  maritime  jurisdiction. 

The  prize  jurisdiction  originated  in  a  special 
commission  from  the  King;  and  is  usually  con- 
ferred at  the  commoncement  of  hostilities, 
upon  the  Admiral  and  his  subordinates.  It  is 
a  part  of  the  ancient  jurisdiction  of  the  court, 
as  thus  derived.  Congress,  by  the  Articles  of 
Confederation,  were  authorized  to  appoint 
courts  of  appeal  to  determine  finally  upon 
cases  of  that  kind,  and  no  doubt  has  ever  been 
expressed  that  this  branch  of  jurisdiction,  un- 
der the  Constitution  and  Acts  of  Congress 
since  the  adoption  of  the  Constitution,  is  vest- 
ed in  the  District  Courts  of  the  United  States. 
The  Hunter,  1  Dod.,  483;  Le  Cavas  v.  Bden,  2 
Doug.,  018;  18  How..  498;  2  Gall.,  82S;  /(f.,  20. 

The  Admiralty  Court  of  Oreat  Britain  and 
See  20  How. 


the  Vice- Admiralty  Courts  of  the  Colonies  were 
vested  with  jurisdiction  over  cases  for  the  vio- 
lation of  a  series  of  statutes  for  the  regulation 
of  trade  and  revenue  in  the  Colonies.  The  orl- 
p^n  and  extent  of  this  jurisdiction  are  explained 
in  the  case  of  The  Columbiu,  decided  in  the 
British  Admiralty  in  1789,  on  an  appeal  from 
the  Vice- Admiralty  Court  of  Barbadoes.  The 
learned  judge  of  that  court  said:  "The  Court 
of  Admiralty  derives  no  jurisdiction  in  causes 
of  revenue  from  the  patent  of  the  judge,  or 
from  the  aneient  customary  and  inherent  juris- 
diction of  the  prero^tive  of  the  Crowo,  in  the 
Eerson  of  its  Lord  High  Admiral,  and  exercised 
y  his  lieutenant.  Not  a  word  is  mentioned  of 
the  King's  revenue,  which  seems  to  have  been 
entirely  appropriated  to  the  Court  of  Ex- 
chequer, which  is  both  a  court  of  law  and 
equity.  If,  therefore,  there  is  any  inherent 
prerogative  right  of  judging  of  seizures  upon 
the  sea,  for  the  rights  and  dues  of  the  Crown, 
whether  of  peace  or  of  war,  as  in  the  right  of 
prize  and  reprisal,  that  prerogative  jurisdiction 
IS  put  in  motion  by  special  commission  or  by 
Act  of  Parliament.  The  first  Statute  which 
places  judgment  of  revenue  in  the  plantations 
with  the  Courts  of  Admiralty,  is  the  l2th  of 
Charles  II.,  ch.  18,  sec.  I,  which  Act  has  been 
followed  by  subsequent  statutes."  This  lucid 
opinion  has  not  been  cited  in  any  previous  dis- 
cussion of  the  subject  in  this  court,  from  the 
fact  that  it  is  not  published  in  the  regular  series 
of  the  admiralty  reports.  2  Coll.  Jur.,  82;  2 
Dod.  Adm.,  852. 

By  an  Act  of  the  22d  and  28d  Charles  II.,  to 
regulate  the  trade  of  the  plantations,  suits  were 
authorized  for  breaches  of  its  enactments  "in 
the  Court  of  the  High  Admiral  of  England,  or 
any  of  his  vice-admirals,"  or  in  any  court  of 
record.  The  Acts  of  'Jth  and  8th  of  William 
III.,  6th  George  II.,  4th,  5th,  6th,  7th  and  8th, 
of  George  III.,  confer  plenary  jurisdiction  upon 
the  same  courts,  in  cases  of  navigation,  trade 
and  revenue  in  the  Colonies,  and  the  latter 
statutes  extend  their  authority  to  seizures  upon 
the  land  as  well  as  water.  The  reason  for  this 
jurisdiction,  as  given  in  the  Acts  themselves, 
and  as  repeated  oy  British  writers,  is  not  cred- 
itable to  the  colonists;  but,  as  Justice  Cliase  has 
assigned  in  this  court  a  similar  reason  for  the 
Acts  of  Congress  on  the  same  subject,  n«  of- 
fense can  l>e  taken  for  repeating  the  British 
opinion.  Reeves,  in  his  History  of  Navigation 
and  Shipping,  says:  "The  laws  of  navigation 
were  nowhere  disobeyed  and  contemned  so 
openly  as  in  New  England;"  "that,  in  minds 
tempered  as  theirs  were,  obedience  and  disobe- 
dence  were  much  the  same  thing  to  the  inter- 
ests of  the  mother  country;"  "that  the  contra- 
band trade  was  carried  on  with  skill  and  cour- 
age;" "that  the  exclusion  of  all  but  native  sub- 
jects of  Great  Britain  from  serving  on  juries  af- 
forded no  corrective;"  "that  forthp  purpose  of 
securing  the  execution  of  the  acts  of  trsde  and 
navigation,  the  government  proceeded  to  insti- 
tute courts  of  admiralty,  and  to  appoint  persons 
to  the  office  of  Attorney  General  in  those  plan- 
tations where  such  courts  and  such  olfices  had 
never  before  been  known;  and  from  this  time 
there  seems  to  have  l>een  a  more  general  obe- 
dience to  the  acts  of  trade  and  navigation." 
Reeves'  Hist.,  79,  90;  Stokes'  Const.  Col.,  860, 
861. 
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The  first  of  these  Acts  ^as  pas^  when  the 
colonial  settlemeats  in  New  England  and  Vir- 
ginia were  in  their  infancy,  and  before  those 
in  the  remaining  Colonies  had  been  fairly  com- 
menced. The  jurisdiction  was  familiar  to  the 
colonists,  and  these  Acts  explain  the  origin  of 
the  clause  of  the  Judiciary  Act  of  1780,  on  the 
same  subject.  The  Judiciary  Act  conferson  the 
District  Courts, '  'cognizance  of  all  civil  causes  of 
ci  vil  and  maritime  juri8diction,including  all  seiz- 
ures under  laws  of  impost,  navigation,  or  trade, 
of  the  United  States,  when  the  seizures  are  made 
on  waters  which  are  navigable  from  the  sea  by 
vessels  of  ten  or  more  tons  burden,  within  their 
respective  districts,  as  well  as  upon  the  high 
seas."  It  is  diflScult  to  comprehend  on  what 
principle  the  court  can  construe  the  grant  of 
jurisdiction  in  this  Act  over  cases  of  seizure  un- 
der the  law  of  impost  and  trade  upon  navigable 
waters,  to  an  extension  of  the  civil  iurisdiction 
of  the  admiralty  to  the  same  localities.  The 
admiralty  Iurisdiction,  in  cases  of  seizure,  is  a 
special  jurisdiction,  not  belonging  to  the  origi- 
nal constitution  of  the  Courts  of  Admiralty,and 
this  Act  treats  it  as  such.  And  so  this  court, 
until  the  revolution,  in-its  doctrines  in  these  lat- 
ter years,  uniformly  treated  it.  The  long  and 
painful  discussions  from  Delovio  v.  Boit,  2  Gall , 
898,  to  J%«  New  Jertey  Nov.  case,  0  How.,  844, 
are  without  meaning  un  any  other  hypothesis. 
If  the  jurisdiction  in  both  classes  of  cases  had 
been  supposed  to  rest  on  the  same  foundation, 
the  whole  controversy  would  have  been  settled 
by  the  case  of  U.  8.  y.  La  Vengeance,  re- 
ported in  8  Dall.,  297. 

The  civil  and  maritime  jurisdiction  of  the 
Vice-Admiralty  Courts  extended  to  the  same 
subjects  and  was  exercised  under  the  same  lim- 
itations in  the  Colonies  as  in  Great  Britain. 
"Upon  the  establishment  of  Colonial  Govern- 
ments," says  a  learned  judge  of  one  of  those 
courts,  "it  was  deemed  proper  to  invest  the 
Qovemors  with  the  same  civil  and  maritime 
jurisdiction:  and  therefore  it  became  usual  for 
the  Lord  High  Admiral  or  the  Lords  Commis- 
sioners to  grant  a  commission  of  vice-admiral 
to  them."  The  office  thus  conferred  on  the 
Governor  was  precisely  the  same  with  that  of 
the  vice-admirals  in  England,  and  was  confined 
to  that  civil  and  maritime  jurisdiction  which 
was  the  original  branch  of  his  authority.  Stew- 
art's V.  Ad. ,  894,  405.  These  courts  were  sub- 
ordinate to  the  Admiralty  Court  of  England.aod 
until  the  late  reign  of  William  IV.,  it  received 
appeals  from  them.  1  Dod.  Adm.,  881.  The 
incompatibility  of  the  criminal  jurisdiction  of 
the  Admiral  on  the  high  seas  with  the  legal 
Constitution  of  England,  was  declared  and  cor- 
rected by  the  28  H.  VIII.,  ch.  12. 

Hawkins,  in  his  Pleas,  says  that,  it  being  in- 
consistent with  the  liberties  of  the  nation  that 
any  man's  life  should  be  taken  away,  unless  by 
the  judgment  of  his  peers  or  the  common  law 
of  this  land,  that  Act  was  passed.  1  Hawk. 
PI.,  261.  And  the  same  principle  is  embodied 
in  the  Constitution  of  the  United  States,  with 
much  enlar^ment:  for  the  extension  of  the  ad- 
miralty jurisdiction  under  the  laws,  professedly 
of  navigation  and  trade,  for  the  punishment  of 
offenses  and  misdemeanors,  in  the  reign  of 
George  III.,  was  a  prominent  cause  of  the 
American  Revolution.  In  1768,  John  Adams, 
the  Coke  of  the  Revolution,  prepared  for  the 
924 


citizens  of  Boston  instructions  to  their  repre- 
sentatives, Otis,  Cushing,  Samuel  Adams,  and 
Hancock.  The  citizens  said  to  their  repreaent- 
tativee,  that,  "next  to  the  revenue  itself,  the 
late  extensions  of  the  jurisdiction  of  the  admi- 
ralty are  our  greatest  grievance.  The  Ameri- 
can Courts  of  Admiral^  seem  to  be  fonning  by 
degrees  into  a  svstem  that  is  to  overturn  oar 
Constitution  and  to  deprive  us  of  our  best  inher- 
itance, the  laws  of  the  land.  It  would  be  thonefat 
in  England  a  dangerous  innovation  if  the  mai, 
of  any  matter  on  land  was  given  to  the  admin]- 
ty."  They  refer  to  the  Statutes  passed  in  the 
reign  of  G«oive  III.,  and  declare  that  they  vio- 
late Magna  Charta;  and  they  conclude  by  an 
earnest  recommendation  to  their  represmta- 
tivea,  "by  eveir  legal  measure  to  endeavor  that 
the  power  of  these  courts  may  be  confined  to 
their  proper  element,  according  to  the  ancient 
English  statutes;  and  that  they  petition  and  re- 
monstrate against  the  late  extensions  of  Aeir 
jurisdictions,  and  they  doubt  not  that  the  other 
Colonies  and  Provinces,  who  suffer  with  them, 
will  cheerfully  harmonize  with  them  in  an^ 
justifiable  measures  of  redress."  Other  testi- 
mony of  the  same  kind  might  be  adduced,  to 
show  what  the  opbiions  of  the  colonists  were. 
as  to  the  legitimate  extent  of  the  admiralty  ju- 
risdiction in  the  Colonies.  The  journals  of  the 
First  Congress  (1774)  render  this  unneoeesary. 
They  are  replete  with  proof  of  the  perradiDfr 
sentiment  in  the  British  Colonies. 

That  Congress  declare  that  "the  respective 
Colonies  are  entitled  to  the  common  law  of  !&i- 
gland,  and  to  the  benefit  of  such  English  Stat- 
utes as  existed  at  the  time  of  the  colonization, 
which  had  been  found  suitable  to  their  situa- 
tion." In  their  address  setting  forth  the  cause 
and  necessity  for  their  taking  up  of  arms,  th^ 
allege  that  statutes  have  been  passed  for  ex- 
tending the  jurisdiction  of  Courts  of  Admirahy 
beyond  their  ancient  limits.  In  the  several  ad- 
dresses to  the  inhabitants  of  Great  Britain,  to 
the  people  of  the  Colonies, to  the  people  of  Ire- 
land, and  to  the  Ein^,  the  enlarged  authority 
of  those  courts,  their  interference  with  the  com- 
mon law  right  of  trial  by  jury,  and  their  offen- 
sive use  of  the  laws  and  course  of  proceeding 
adopted  from  Roman  tyrants,  are  distinctly 
reprehended. 

1  Jour.  Cong..  16,  28,  82,  47,  101. 

There  can  be  no  room  for  doubt  that  the 
statesmen  and  jurists  who  composed  the  Coo- 
gress  of  1774  regarded  the  limits  of  the 
Courts  of  Admiralty  as  settled  by  the  Statutes 
of  Richard  II.,  Henry  IV.,  Henry  VIII..  and 
the  early  Acts  of  Navigation  and  Trade,  and 
that  the  enlargement  of  this  jurisdiction 
was  such  a  wrong  as  to  justify  a  resort  to 
arms.  Their  declarations  bear  no  other  inter- 
pretation; and  the  admiralty  system  of  the 
States  before  the  Constitution  was  adminis- 
tered upon  this  opinion. 

Bee's  Adm.,  419,  488;  1  Dall..  88. 

Before  examining  the  constitutional  tiistorr 
and  Constitution  of  the  United  States,  it  wtU 
not  be  irrelevant  to  ascertain  the  origin  of  the 
Courts  of  Admiralty  in  France,  and  their  juris- 
diction at  the  period  of  the  adoption  of  the 
Constitution.  The  Admiral  was,  in  Prance,  as 
in  England,  a  great  feudatory,  with  the  seifn- 
ioral  privilege  of  administering  justice  of 
judges  of  his  appointment.    There  were  then, 
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as  in  fSngland,  contests  with  other  oflScers  ia 
regud  to  jurisdiction,  and  the  royal  authority 
was  interposed  to  settle  them.  In  1627  the 
ofiBce,  with  its  dignity  and  privileges,  was 
abolished;  in  1668  it  was  revived  by  Louis 
XI v.,  and  conferred  upon  a  member  of  the 
royal  family;  in  1791  it  was  suppressed,  and  its 
Judicial  establishment  disappeared  from  history, 
other  courts  and  authorities  being  established  to 
perform  their  functions.  The  Ordinances  of 
Louis  XIY.  enlarged  and  defined  the  jurisdic- 
tion of  the  courts  of  the  Admiral,  to  promote 
the  convenience  of  commerce,  to  determine 
the  unsettled  jurisprudence  concerning  mari- 
time contracts,  to  define  the  duties  of  seamen, 
the  powers  of  the  oflScers,  and  to  provide  an  ad- 
equate police  for  the  ports,  harbors,  and  the 
coasts  of  the  sea. 

Their  jurisdiction  extended  to  a  number  of 
cases  of  contract  specified  in  the  Ordinance,and 
conferred  the  ancient  jurisdiction  over  piracies 
and  thefts  at  sea,  the  desertion  of  crews,  and 
generally  of  all  crimes,  offenses  and  trespasses, 
committed  on  the  sea,  in  ports,  roadstesids  and 
havens,  and  the  shores  within  the  ebb  and  flow 
of  the  tide. 

The  police  and  navigation  of  the  rivers  of 
FYance  were  not  placed  under  the  admiralty, 
but  were  regulated  by  other  officers  under 
other  Ordinances.  Without  supposing  that  the 
Ordinances  of  Louis  XIV.  have  any  authority 
on  this  subject,  it  is  yet  certain  that  a  cause  of 
collision  arising  upon  one  of  the  rivers  of 
France  at)ove  the  ebb  and  flow  of  the  tide  was 
not  cognizable  before  the  admiralty  of  France, 
in  1789.  or  for  centuries  previously. 

The  judicial  power  of  the  United  States  was 
organized  to  comprehend  all  cases  that  might 
properly  arise  tmder  the  Constitution,  laws 
and  treaties  of  the  United  States,  and,  in 
addition,  cases  of  which,  from  the  character 
of  the  parties,  the  decision  might  involve  the 
peace  and  harmony  of  the  Union.  This  prin- 
ciple was  accepted  without  dissent  among  the 
framem  of  the  Constitutiop.  The  clause  "all 
cases  of  admiralty  and  maritime  jurisdiction  " 
appears  in  the  draught  of  the  Constitution  im- 
puted to  Charles  Pinckney,  and  submitted  at  a 
very  early  stage  of  the  session  of  the  Conven- 
tion. It  was  reported  by  the  committee  of 
detail  in  their  first  report,  and  it  was  adopted 
without  delwte.  In  one  of  the  sittinfra.  in  an 
incidental  discussion,  Mr.  Wilson,  of  Pennsyl- 
vania, remarlced:  "That  the  admiralty  juris- 
diction ought  to  be  given  wholly  to  the  national 
government,  as  it  related  to  cases  not  within 
the  jurisdiction  of  a  particular  State,  and  to  a 
scene  in  which  controversy  with  foreigners 
would  be  most  likely  to  happen."  2  Mad. 
Papers, 799  No  other  observation  in  the  Con- 
vention illustrates  this  clause. 

The  judiciary  clause  is  expounded  in  the 
numbers  of  the  Federalist,  by  Alexander  Ham- 
ilton. 

He  says,  the  judicial  power  extends — Ist,  to 
all  those  case  which  arise  out  of  the  laws  of  the 
United  States,  passed  in  pursuance  of  their  just 
and  constitutional  powers  of  legislation ;  2d,  to 
all  those  which  concern  the  execution  of  the 
provisions  expressly  contained  in  the  Arti- 
cles of  Union;  3d,  to  all  those  in  which  the 
United  States  are  a  party;  4th,  to  all  those 
which  involve  the  peace  of  the  Confederacy, 
See  90  How. 


whether  ther  relate  to  the  intercourse  between 
the  ITnited  States  and  foreign  nations,  or  to  that 
between  the  States  themselves;  5th,  to  all  those 
which  originate  on  the  high  seas,  and  are  of 
admiralty  or  maritime  jurisidiction;and  lastly, 
to  all  in  which  the  state  tribunals  cannot  be 
supposed  to  be  unbiased  and  impartial. 

In  regard  to  the  Sth  class,  he  says:  "  The 
most  bigoted  idolizers  of  state  authority  have 
not  thus  far  shown  a  disposition  to  deny  the  na- 
tional judiciary  the  cognizance  of  maritime 
causes.^  These  so  generally  depend  on  the  laws 
of  nations,  and  so  commonly  affect  the  righto 
of  foreigners,  that  they  fall  within  the  consider- 
ations relative  to  the  public  peace.  The  most 
important  of  them  are,  by  the  present  Confed- 
eration, submitted  to  federal  jurisdiction." 

Similar  remarks  are  to  be  found  in  the  debates 
in  various  of  the  Oonventions  of  the  States 
which  adopted  the  Constitution,  as  incidentally 
occurring.  In  none  of  the  Conventions  was  the 
judiciary  clause  of  the  Constitution  consider- 
ately examined,  except  in  Virginia;  and  in  the 
Convention  of  Virginia  no  objection  was  made 
to  this  clause.  Gov.  Randolph  said  there,  that 
"  cases  of  admiralty  and  maritime  jurisdiction 
cannot  with  propriety  be  vested  in  particular 
state  courts.  As  our  national  tranquillity,  repu- 
tation, and  intercourse  with  foreign  nations, 
may  be  affected  by  admiralty  decisions,  as  they 
ought  therefore  to  be  uniform,  and  as  there  can 
be  no  uniformity  if  there  be  thirteen  distinct  in- 
dependent jurisdictions,  the  jurisdiction  ought 
to  l)e  in  the  Federal  Judiciary."  Mr.  Madison, 
in  a  luminous  exposition  of  thearticle,  expressed 
a  similar  opinion.  He  said:  "  The  same  rea- 
sons supported  the  grant  of  admiralty  jurisdic- 
tion as  existed  in  the  grant  of  cognizance  of 
causes  affecting  ambassadors  and  foreign  min- 
isters." "As  our  intercourse  with  foreign  na- 
tions will  be  affected  by  decisions  of  this  kind, 
they  ought  to  be  uniform."  In  the  same  speech, 
this  statesman  affirmed,  that  all  controversies 
directly  between  citizen  and  citizen  will  still  re- 
main with  the  local  courts.  And  after  the  Con- 
stitution was  adopted,  we  find  Chief  JiuHee 
Jay,  in  analyzing  the  judicial  power  of  the 
United  States,  and  assigning  reasons  for  the 
grant,  says  of  this  portion  of  it, ' '  because,  as  the 
seas  are  the  joint  property  of  nations,  whose 
rights  and  privileges  relative  thereto  are  regu- 
lated by  the  law  of  nations  and  treaties,  such 
cases  necessarily  belong  to  a  national  jurisdic- 
tion." The  instance  jurisdiction  of  the  court, 
now  the  object  of  such  ambition  and  interest, 
and  involving  questions  so  threatening,  was 
hardly  referred  to  by  the  friends  of  the  Con- 
stitution, and  not  an  alarm  was  expressed  by 
an^  of  its  vigilant  and  jealous  opponents.  The 
prize  jurisdiction  of  thecourt— that  which  con- 
cerned the  foreign  relations  of  the  Union  in  war 
or  in  peace,  and  which  is  so  intimately  related 
to  the  honor  and  dignity  of  the  country — was 
in  the  minds  of  all  those  statesmen  who  referred 
to  the  subject. 

It  did  not  enter  the  imagination  of  any 
opponent  of  the  Constitution  to  conceive  that 
a  jurisdiction  which  for  centuries  had  been 
sternly  repelled  from  the  body  of  any  county 
could,  by  any  authority,  artifice,  or  device,  as- 
sume a  jurisdiction  through  the  whole  extent 
of  every  lake  and  water-couree  within  the  lim- 
its of  the  United  States.      The  collision  de- 
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scribed  in  the  libel  of  the  appellants  occurred  at 
a  place  which  in  1789  formed  a  part  of  the 
State  of  0«>rgia.  Had  a  similar  cause  then 
arisen,  I  can  afflrm  with  perfect  safety  that  not 
an  individual  member  of  any  Convention, 
whether  State  or  federal,  who  was  concerned 
in  the  making  or  the  ratifying  of  the  Constitu- 
tion, would  have  admitted  the  existence  of  an 
admiralty  jurisdiction  over  the  case.  Such  be- 
ing the  facts,  I  affirm  that  no  change  in  the 
opinion  of  men,  nor  in  the  condition  o{  the 
country,  nor  any  apparent  expediency,  can 
render  that  constitutional  which  those  who 
made  the  Constitution  did  not  design  to  be  so. 

"  If  any  of  the  provisions  of  the  Constitution 
are  deemed  unjust,"  said  the  Ohirf  Justice,  in 
Seott  V.  Sarulfm-d.  19  How.,  393.  "there  is  a 
mode  prescribed  in  the  instrument  itself  by 
which  it  may  be  amended;  but.  while  it  re- 
maioes  unaltered,  it  must  be  construed  as  it 
was  understood  at  the  time  of  its  adoption.  It 
is  not  only  the  same  in  words,  but  the  same  in 
meaning,  and  delegates  the  same  powers  to  the 
government,  and  secures  the  same  rights  and 
privileges  to  the  citizen ;  and  as  long  as  it  con- 
tinus  to  exist  in  its  present  form,  it  speaks 
not  only  in  the  same  words,  but  with  the  same 
meaning  with  which  it  spake  when  it  came 
from  the  hands  of  its  framers,  and  was  voted 
on  and  adopted  by  the  people  of  the  United 
States." 

That  the  framers  of  the  Constitution  de- 
signed to  secure  to  the  Federal  Oovemment  a 
plenary  control  over  all  maritime  questions 
arising  in  their  intercourse  with  foreign  na- 
tions, whether  of  peace  or  war,  which  assumed 
a  juridical  form  through  courts  of  its  own  ap- 
pointment, is  more  than  probable  from  the  in- 
strument and  the  contemporary  expositions  I 
have  quoted.  This  was  the  primary  and  de- 
signed object  of  the  authors  of  the  Constitution 
in  granting  this  jurisdiction.  It  is  likewise 
probable  that  the  jurisdiction  which  had  been 
exercised  from  the  infancy  of  the  Colonies  to 
the  reign  of  George  III.,  by  courts  of  admi- 
ralty, under  laws  of  navigation,  trade,  and  rev- 
enue, was  considered  as  forming  a  legitimate 
branch  of  the  admiralty  jurisdiction.  Such 
was  the  opinion  of  the  First  Congress  under 
the  Constitution,  and  it  has  been  confirmed  in 
this  court.  8  Dall..  397;  3  Cranch,  405;  4 
Cranch,  448;  2  How.,  210.  If  the  instance  ju- 
risdiction of  the  court  was  at  all  remembered, 
the  reminiscence  was  not  of  a  nature  to  create 
alarm.  The  cases  for  its  employment  were 
few  and  defined.  Those  did  not  depend  upon 
any  purely  municipal  code,  nor  aSect  any 
question  of  public  or  political  interest.  They 
related  for  the  most  part  to  transactions  at  a 
distance,  which  did  not  involve  the  interests 
nor  attract  the  observation  of  any  considerable 
class  of  persons.  No  one  could  imagine  that 
this  jurisdiction,  by  the  interpretation  of  those 
who  were  to  exercise  it,  could  penetrate  wher- 
ever a  vessel  of  ten  tons  might  enter  within 
any  of  the  States. 

The  question  arises,  what  are  the  power  and 
jurisdiction  claimed  for  the  courts  of  the  Unit- 
ed States  by  this  reversal  of  the  judgment  of 
the  District  Court  of  Alabama? 

The  Supreme  Court  requires  that  court  to 
take  cognizance  of  cases  of  admiralty  and 
maritime  jurisdiction  that  arise  on  lakes  and 
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on  rivers,  as  if  they  were  high  seas.  Dantap. 
defining  the  constitutional  jurisdiction  in  18S5, 
said,  that  "  it  comprehends  all  maritime  con- 
tracts torts  and  injuries.  The  latter  branch 
is  necessarily  bounded  by  locality:  the  former 
extends  over  all  contracts,  when&oever  they 
may  be  made  and  executed,  or  whatever  may 
be  the  form  of  the  stipulation  which  relates  to 
navigation,  business,  or  commerce  of  the  sea." 
Dunlap's  Pr.,  48. 

This  was  the  broad  pretension  for  the  ad- 
miralty set  up  by  Mr.  Justiee  Story,  in  De  Lomo 
v.  Bml,  in  1818  (2  Gall.,  898),  under  which 
the  legal  profession  and  this  court  staggered 
for  thirty  years  before  being  able  to  maintain 
it.  The  definition  to  be  deduced  from  the 
present  decision  deprives  that  of  any  signifi- 
cance. That  affords  no  description  oi  the  sub- 
ject. 

The  definition  under  this  decree,  if  carried 
to  its  logical  extent,  will  run  thus:  "That  the 
admiralty  and  maritime  jurisdiction  of  the 
courts  of  the  United  (States  extends  to  all  casea 
of  contracts  torts,  and  injuries, which  arise  in  or 
concern  the  navigation,  commerce,  or  busineas 
of  citizens  of  the  United  States,  or  persons 
commorant  therein,  on  any  of  the  navigable 
waters  of  the  world." 

I  proceed  now  to  examine  the  jurisprudence 
of  the  courts  of  the  United  States,  to  ascertain 
the  various  stages  in  the  progress  to  the  goal 
which  has  been  to-day  attainra.  The  tendency 
of  opinion  in  the  first  years  of  the  existence  of 
the  Union  was  to  limit  the  admiralty  jurisdic- 
tion according  the  constitution  of  the  British 
Court  of  Admiralty.  Juitir.e  Washington  so  de- 
clared in  1806  {United State*  v  MeOm.  4  Dall., 
428) ;  and  his  learned  successor  maintained  the 
same  doctrine.    Bald.,  544. 

This  opinion  was  assailed  by  JtuHee  Story  in 
De  Lovio  v.  Boa,2  Gall.,  398,  in  the  year  1815. 

The  question  of  jurisdiction  arose  on  a  libel 
founded  on  a  policy  of  insurance,  and  the  ju- 
risdiction of  the  court  was  sustained.  I  believe 
I  express  a  general^  if  not  universal,  opinion 
of  the  legal  profession  in  saying  that  this  judg- 
ment was  erroneous.  I  understand  Juttiet 
Curtis  to  intimate  the  existence  of  such  an 
opinion  in  Tke  Olouee»ter  Iruuranee  Uompang 
V.  Younger,  2  Curt.,  822. 

The  opinion  of  Justice  Story,  in  the  cause  of 
Ddovio  V.  Boit,  is  celebrated  for  its  research, 
and  remarkable,  in  my  opinion,  for  its  bold- 
ness in  asserting  novel  conclusions,  and  the 
facility  with  which  authentic  historical  evi- 
dence that  contradicted  them  is  disposed  of. 
The  examination  of  the  English  authorities  re- 
sulted in  the  following  conclusions: 

In  the  construction  of  the  Statutes  of  Rich- 
ard II.  and  Henrjr  IV.,  "the  admiralty  has 
uniformly  and  without  hesitation,"  he  says, 
"maintained  that  they  were  never  intended  to 
abridge  or  restrain  the  rightful  jurisdiction  of 
the  court;  that  they  meant  to  take  away  any 
pretense  of  entertaining  suits  upon  contracts 
arising  wholly  upon  land,  and  referring  solely 
to  terrene  affairs;  and  upon  torts  or  injuries 
which,  though  arising  in  porta,  were  noi  doa  e 
within  the  ebb  and  flow  of  the  tide;  and  that 
the  language  of  these  statutes,  as  well  as  the 
manifest  object  thereof,  as  stated  in  the  pre- 
ambles, and  In  the  petitions  on  which  tfa«y 
were  founded,  is  fully  satisfied  by  this  expoai- 
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tioD.  So  that,  consifitently  with  the  statutes, 
the  admiralty  nmy  still  exercise  jurisdiction: 
1.  Over  torts  and  injuries  upon  the  high  seas, 
and  in  ports  within  the  ehb  and  flow  of  the 
tide,  and  in  great  streams  below  the  first 
bridges;  2.  Over  all  maritime  contracts  arising 
at  home  or  abroad;  3.  Over  matters  of  prize 
and  its  incidents."  In  regard  to  the  conclu- 
sions of  the  courts  of  common  law  he  says: 

That  the  common  law  interpretation  of  these 
statutes  abridges  the  jurisdiction  to  things 
wholly  done  on  the  sea.  2.  That  the  com- 
mon law  interpretation  of  these  statutes  is  in- 
defensible upon  principle,  and  the  decisions 
founded  upon  it  are  Inconsistent  and  unsatis- 
factory. 3.  That  the  interpretation  of  the 
same  statutes  does  not  abridge  any  of  its  an- 
cient jurisdiction,  but  leaves  to  it  cognizance 
of  all  maritime  contracts,  torts,  injuries  and 
offenses  upon  the  high  seas,  and  in  port«  as  far 
as  the  ebb  and  flow  of  the  tide.  4.  That  this 
is  the  true  limit  of  the  admiralty  jurisdiction, 
on  principle.  In  regard  to  the  case  of  the  col- 
lision between  ships  and  steamboats,  we  have 
the  authoritative  declaration  of  the  judge  of  the 
admiralty.  I  have  cited  it  to  show  that  this 
statement  of  the  English  law  is  not  accurate. 
And  Sir  John  Nichoil,  in  the  same  court,  in  8 
Hagg.,  257.  28B,  differs  materially  from  other 
portions  of  the  same  statement.  It  may  be 
true  that  the  English  Court  of  Admiralty,  with 
the  apprototion  of  the  Sing,  took  cognizance 
of  causes  arising  within  the  limits  of  England, 
in  despite  of  the  prohibition  by  Parliament. 
But  the  great  charter,  and  other  etatutes  of 
importance  to  the  liberties  of  the  realm,  were 
also  violated  by  the  same  authority.  It  is  also 
true  that  the  twelve  judges  of  England,  and 
the  Attorney-General,  in  the  presence  of  the 
King  and  the  Privy  Council,  after  solemn  de- 
bate, in  1682,  signed  an  agreement  to  concede 
to  the  admiralty  a  larger  jurisdiction.  But 
such  an  act  was  illegal,  and  by  the  judges  ex- 
trajudicial. Ten  of  those  jud^,  four  years 
later,  presided  in  the  case  agamst  Hampden, 
for  shipmonev;  the  AttorneyOeneral  was  the 
inventor  of  the  writ  for  its  levy;  the  Privy 
Council  was  that  which  Strafford  and  Laud 
had  organized  to  rule  England  without  a  Par- 
liament, and  which  was  made  hateful  by  its 
arbitrary  and  violent  proceedings.  And  the 
contract  itself  was  denounced  as  unconstitu- 
tional by  Lord  Coke,  who,  but  a  few  years  be- 
fore, had  prepared  the  Petition  of  Right  in 
which  the  legal  Constitution  of  England  was 
embodied.  For  all  contracts,  pleas  and  quar- 
rels, made  and  done  upon  a  river,  haven,  or 
creek,  within  the  realm  of  England,  he  said, 
"  the  Admiral,  without  question,  hath  not  ju- 
ri8diction,for  then  he  should  bold  plea  of  things 
done  within  the  body  of  the  county,  which 
are  triable  by  verdict  of  twelve  men,  and  mere- 
ly determinable  by  the  common  law,  and  not 
within  the  admiralty,  and  by  the  civil  law;  for 
that  were  to  change  and  alter  the  law  in  such 
cases."  4  Co.  Inst.,  135.  And  finally,  in  1640.  to 
close  the  door  upon  all  such  attempts  of  theEing 
and  his  Privy  Council,  the  5th  section  of  the 
Act  "  For  the  regulating  of  the  Privy  Council, 
and  for  taking  away  the  court  commonly  called 
the  Star  Chamber,"  which  I  have  already 
quoted,  was  adopted. 

The  great  and  controlling  question  of  con- 
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test  in  this  long  period  of  contest  was  as  to  the 
supremacy  of  the  Parliament,  and  a  very  im- 
portant form  of  that  question  related  to  its  or- 
ganization of  the  courts  and  its  regulation  of 
their  jurisdiction.  When  the  supremacy  of 
Parliament  had  been  established  by  the  Revo- 
lution, its  enactments  which  had  defined  the 
constitutional  limits  of  the  courts  of  judicature 
were  no  longer  opposed  or  contradicted.  The 
error  of  the  opinion  in  Ddoma  v.  Boit,  on  this 
subject,  in  my  judgment,  consists  in  its  adop- 
tion of  the  harsh  and  acrimonious  censures  of 
discarded  and  discomfited  civilians  on  the  con- 
duct of  the  great  patriots  of  England,  whose 
courage,  sagacity  and  patriotism  secured  the 
rights  of  her  people,  as  any  evidence  of  histor- 
ical fa^ts. 

But  the  royal  Ordinances  of  Louis  XIV.  un- 
questionably afford  that  support  to  the  decision 
and  opinion  in  that  case  which  cannot  be  found 
in  the  English  law.  The  policy  of  insurance 
is  enumerated  among  the  contracts  submitted 
to  the  French  Courts  of  Admiralty,  and  the 
formulary  in  which  the  jurisdiction  as  to  torts 
and  offenses  is  expressed  in  the  opinion  is  a 
free  translation  from  the  French  Ordinances.  I 
refer  to  the  opinion  in  the  case  of  Ddovio  v. 
Boit,  as  the  first  and  moat  complete  exposition 
of  the  system  which  its  author  afterwards  in- 
troduced as  the  doctrine  of  the  court,  in  Th» 
TlumuuJejfm-ton,  in  1825,  10  Wheat.;  428,  Or- 
leani  v.  Phabut,  in  1887,  11  Pet.,  176,  and 
Coombs'  case,  in  1888;  and  which  was  more 
fully  sanctioned  in  the  opinions  of  the  court  in 
subsequent  cases;  and  because  he  defends  in 
that  opinion  the  jurisdiction  of  the  admiralty 
upon  grounds  which  are  not  to  be  reconciled 
with  the  opinion  of  the  court  in  the  present 
cause 

In  ?%«  SUamboat  Orleans  v.  Phcebus,  11  Pet., 
178,  decided  in  1886,  the  court  say:  "The 
true  test  of  jurisdiction  is,  whether  the  vessel 
be  engaged  substantially  in  maritime  naviga- 
tion, or  m  interior  navigation  and  trade,  not  on 
tide- waters.  In  the  latter  case  there  is  no  juris- 
diction." In  The  United  States  v.  CoonJU,  12 
Pet.,  78,  the  direct  question  arose  as  to  the 
limits  of  this  jurisdiction.  The  court  answers, 
as  in  former  cases,  "That  in  cases  purely  de- 
pendent upon  the  locality  of  the  act  done,  it  is 
limited  to  the  sea  and  to  tide  waters  as  far  as 
the  tide  flows;  and  that  it  does  not  reach  be- 
yond high  water  mark.  It  is  the  doctrine  re- 
peatedly asserted  by  this  court,  and  we  see  no 
reason  to  depart  from  it."  In  Waring  v. 
Clarke,  6  How.,  441,  the  same  question  was 
again  considered  by  the  court.  The  claimants 
of  the  largest  extent  of  jurisdiction  for  the 
court  expressed  their  opinion  through  Mr. 
Justice  Wayne.  He  cited  the  former  decisions 
with  approbation,  and  said  that  the  question 
was  no  longer  open  in  the  court;  "that  it  was 
res  judicata  in  this  court."  Again,  in  1848, 
Mr.  Justice  Nelson,  expressing  the  views  of  the 
four  judges  who  concurred  with  Justice  Wayne 
in  the  former  case  {Nea  Jersey  Steam  Naviga- 
tion Co.  v.  Merchants'  Bank,  8  How.,  844), 
disclaimed  jurisdiction  over  "  contracts  grow- 
ing out  of  the  purely  internal  commerce  of  the 
Slate,  as  well  as  commerce  beyond  tide 
waters,"  stating  that  "they  are  generally  do- 
mestic in  their  origin  and  operation,  and  could 
hardly  have  been  intended  to  be  drawn  within 
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the  cognizance  of  the  federal  courts."  I  think 
it  is  manifest,  that  had  the  case  before  the 
court  been  produced  before  it  ten  years  ago,  it 
'would  have  been  unanimously  dismissed  for 
the  want  of  jurisdiction.  From  the  decision 
in  ZTio  Thomas  Jefferson,  in  1826,  10  Wheat., 
428,  to  that  of  T?ie  New  Jersey  Ndtigation  Co. 
V.  The  MerehanW  Bank,  in  1848,  6  How.,  844, 
two  generations  of  judges  have  agreed  to  doc- 
trines wholly  irreconciUbte  with  the  judgment 
now  given. 

In  1851  the  case  of  The  Genesee  Chief  ▼. 
Fitzhugh,  12  How.,  448,  came  before  the  court. 
It  was  a  cause  of  collision  between  steamboats 
navigating  Lake  Ontario,  and  engaged  in  the 
commerce  of  different  States.  The  District  Court 
exercised  jurisdiction  under  the  Act  of  Febru- 
ary, 1845  (5  Stat,  at  L.,  726),  which  provided 
for  such  cases  on  the  lakes,  and  navigable 
waters  connected  with  them,  in  the  same  man- 
ner as  if  the  same  vessels  had  been  employed 
in  navigating  the  high  seas  or  on  tide-waters 
within  the  admiralty  jurisdiction,  with  a  pro- 
viso that  all  the  issues  of  fact  might  b«  tried  by 
a  jury. 

The  court  decided  that  the  Act  was  not  a 
regulation  of  commerce  between  (he  States,  and 
that  the  jurisdiction  conferred  on  the  District 
Court  could  not  be  sustained  as  a  regulation  of 
commerce  among  the  States,  and  that  the  ju- 
dicial power  of  the  United  States  could  not  be 
extended  by  such  legislation.  The  court,  after 
this  sound  constitutional  argument,  proceed  to 
say:  "  If  the  meaning  of  these  terms  in  the 
Constitution  was  now  for  the  first  time  brought 
before  this  court,  there  could,  we  think,  be  no 
hesitation  in  saying  that  the  lakes  and  their 
connecting  waters  were  embraced  in  them. 
These  lakes  are,  in  truth,  inland  seas.  Differ- 
ent States  border  on  them  on  one  side,  and  a 
foreign  nation  on  the  other;  a  great  and  grow- 
ing commerce  between  different  States  and  a 
foreign  nation,  which  is  subject  to  all  the  inci- 
dents and  hazards  that  attend  commerce  on  the 
ocean.  Hostile  fleets  have  encountered  in 
jthem,  and  prizes  have  been  made;  and  every 
reason  which  exists  for  the  grant  of  admiralty 
jurisdiction  to  the  Qeneral  Government  on  the 
Atlantic  seas,  applies  with  equal  force  to  the 
lakes.  There  it  an  equal  necessity  for  the  in- 
stance power,  and  for  the  prize  power  of  the 
admiralty  court  to  administer  admiralty  law; 
and  if  the  one  cannot  be  established,  neither 
can  be  the  other." 

All  the  considerations  mentioned  in  this  ar- 
gument applied  to  the  Mississippi  River  in 
1789,  and  some  of  them  to  do  at  this  time. 

I  have  stated  the  entire  argument  of  the 
court  upon  the  precise  question,  whether  the 
court  had  jurisdiction  of  the  cause  for  damage 
in  that  locality.  The  court  say,  "  the  only  ob- 
jection made  to  the  jurisdiction  is,  that  there  is 
no  tide  in  the  lakes,  or  the  waters  connecting 
them;  and  it  is  said  that  the  admiralty  and 
maritime  jurisdiction,  as  known  and  under- 
stood in  England  and  this  country  at  the  time 
the  Constitution  was  adopted,  was  conflned  to 
the  ebb  and  the  flow  of  the  tide."  The  Chit^ 
Jtutiee  combti,X»  this  objection  to  the  jurisdiction 
of  the  court  in  that  cause,  and  pronounces  for 
the  court  that  "  tide"  does  not  form  the  crite- 
rion of  jurisdiction.  In  my  opinion,  the  argu- 
ment of  the  court  in  favor  of  jurisdiction  is  im- 
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posing;  and  also  that  the  objection  taken  by  the 
appellants,  m  reported  in  tb^pinion,  does  not 
embody  the  strength  of  the  objection  to  the 
jurisdiction.  To  ascertain  the  scope  of  the 
opinion,  it  is  necessary  to  examine  the  argument 
of  the  court,  and  the  worth  of  the  objectioo 
taken  to  the  jurisdiction  and  combated. 

The  lakes  are  certainly  not  seas  according  to 
the  signification  of  that  word  in  the  law  of  na- 
tions or  the  Admiral's  commission.  They  are  not 
common  highways  for  all  nations,  open  to  the 
ships  of  all,  and  exempted  from  the  municipal 
regulation  and  control  of  any.  The  sovereignty 
over  them  belongs  to  the  riparian  proprietora, 
in  the  same  manner  as  over  the  Rhine  or  Rio 
Orande  rivers;  and  the  American  States  and 
British  Queen  have  respectively  courts  t  o  ad- 
minister their  laws  within  the  limits  of  their 
several  titles,  to  the  middle  of  the  lakes, 
against  those  who  may  offend  against  them. 
The  jurisdiction  of  the  Court  of  Admiralty  can- 
not be  supported  upon  the  lakes  as  seas.  But 
the  lakes  form  an  external  maritime  boundary 
of  the  United  States,  and  are  a  commercial 
highway,  which  by  treaty  Is  common  to  Mat 
inhabitants  of  the  two  maritime  and  commer- 
cial countries  whose  possessions  border  them. 
The  commerce  of  these  countries  is  great 
and  growing,  and  exposed  to  depredation; 
and  in  the  absence  of  a  navy,  and  without  de- 
fined boundaries,  the  police  of  the  States  on 
this  exposed  frontier  may  be  inefficient  for  the 
protection  of  the  interests  of  the  Union.  I 
shall  not  inquire  whether  these  considerations, 
or  those  among  them  which  are  applicable  to 
the  River  Mississippi,  authorized  the  decisions 
in  The  Oenesee  Chief  v.  Fitzhugh.  12  How.  ■  and 
Freit  T.  BuU,  12  How.,  468;  Walsh  v.  Rogert. 
18  How.,  283.  I  have  yielded  to  the  principle 
of  stare  decisis,  and  have  applied  the  dedeioM 
as  I  found  them  when  I  came  into  this  coart. 

But  not  one  of  these  considerations  has  any 
application  to  the  case  before  this  court.  _  The 
Alabama  River  is  sot  an  inland  sea.  Its' navi- 
gation was  not  open  to  a  single  foreign  vessel 
when  this  collision  took  place.  No  port  had 
been  established  on  it  by  the  authority  of  Con- 
gjress.  The  commerce  that  passes  over  it  con- 
sists mainly  of  the  producU  of  the  State,  and 
the  objects  received  in  exchange,  at  the  only 
seaport  of  the  State.  For  ite  whole  length  it  is 
subject  to  the  same  State  government,  and  it« 
police  does  not  involve  a  necessity  for  a  navy. 

The  objection  noticed  in  the  opinion  of  the 
court  in  Tlie  Oenesee  Cliief,  as  opposed  in  tlie 
argument  against  the  jurisdiction  of  the  coun, 
I  have  said  does  not  meet  the  force  of  the  adver- 
sary opinion.  In  France,  the  domain  of  the  Ad- 
miral was  limited  to  the  sea.  its  coasts,  ports, 
havens,aud  shores  to  the  high  water  mark,  and 
his  seignioral  right  to  dispense  justice  was  con- 
fined to  his  domain.  The  contest  there  was  as 
to  the  extent  of  rival  seignories.  But  in  Great 
Britain  the  contest  had  a  more  profound  aig- 
niflcance  than  is  to  be  found  in  a  contiover»T 
merely  between  rival  feudatories. 

The  Admiral's  jurisdiction  there  had  no  re- 
lation to  the  saltness  or  freshness  of  the  waters. 
nor  whether  the  rivers  were  public  or  private, 
navigable  or  floatable.  The  question  waa. 
whether  Englishmen  should  be  governed  by 
English  laws,  or  "whether  contracts,  plea* 
and  quarrels  should  \»An.vnadaUudexamtn, 
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and  be  sentenced  per  aUum  legem."    The  En- 

fUi>h  Commons  abhorred  the  summary  Juris- 
iction  of  the  courts  of  civil  law,  their  private, 
examination  of  witnesses,  their  rejection  of  a 
Jury  of  the  vicinase, the  discretion  they  allowed 
to  the  Judze.  and  their  foreign  code.  They 
erected  a  barrier  of  penal  statutes  to  exclude 
them  from  the  body  of  any  county,  either  on 
land  or  water. 

The  people  of  the  several  States  have  retained 
tbe  popular  element  of  the  judicial  administra- 
tion of  England,  and  the  attachment  of  her 
people  to  the  itistitutlons  of  local  self-govern- 
ment. In  Alabama,  "  the  trial  by  jury  is  pre- 
served inviolate,"  that  being  regarded  as  "an 
essential  principle  of  liberty  and  free  govern- 
ment." In  the  court  of  admiralty  the  people 
have  no  place  as  jurors.  A  single  judge,  de- 
riving his  appointment  from  an  independent 
government,  administers  in  that  court  a  code 
which  a  federal  judge  has  described  as  "resting 
upon  the  general  principles  of  maritime  law, 
and  that  it  is  not  competent  to  the  States  by 
any  local  legislation,  to  enlarge,  or  limit,  or 
narrow  it."    2  Story,  456. 

If  the  principle  of  this  decree  is  carried  to  its 
logical  extent,  all  cases  arising  in  the  transpor- 
tation of  property  or  persons  from  the  towns 
and  landing  places  of  the  different  States,  to 
other  towns  and  landing  places,  whether  in  or 
out  of  the  State;  all  cases  of  tort  or  damage 
arising  in  the  navigation  of  the  internal  waters, 
whether  involving  the  security  of  persons  or 
title  to  property,  in  either;  all  cases  of  supply 
to  those  engaged  in  tbe  navigation,  net  to  enu- 
merate others,  will  be  cognizable  in  the  District 
Courts  of  the  United  States.  If  the  dogma  of 
judges  in  regard  to  the  system  of  laws  to  be 
administered  prevails,  then  this  whole  class  of 
cases  may  be  drawn  ad  aliud  examen,  and 
placed  under  the  dominion  of  a  foreign  code 
whether  they  arise  among  citizens  or  others. 
The  Stales  are  deprived  of  the  power  to  mold 
their  own  laws  in  respect  of  persons  and  thinKS 
within  their  limits,  and  which  are  appropriately 
subject  to  their  sovereignty.  The  right  of  the 
people  to  self-government  is  thus  abridged — 
abridged  to  the  precise  extent,  that  a  judge  ap- 
points by  another  government  may  impose  a 
law,  not  sanctioned  by  the  representatives  or 
agents  of  the  people,  \ipon  the  citizens  of  the 
State.  Thus  the  contest  here  assumes  the  same 
signiOcance  as  in  Oreat  Britain,  and,  in  its  last 
analysis,  involves  the  (]uestion  of  the  right  of 
the  people  to  determine  their  own  laws  tmd 
legal  institutions.  And  surely  this  objection 
to  the  decree  is  independent  of  any  cottsidera- 
tion  whether  the  river  is  subject  to  tides,  or  is 
navigable  from  the  sea. 

Tliis  decree  derives  no  strength  from  the 
legislation  of  Congress,  but  a  strong  argument 
is  to  be  deduced  from  the  Actof  18&  in  opposi- 
tion to  it.  The  learned  author  of  the  opinion 
in .  Detovio  v.  Boit.  and  in  the  case  oi  The 
ITumuu  Jefferton  {Juttiee  Story),  has  the  repu- 
tation of  being  the  author  of  the  Act.  He  pro- 
posed to  bring  under  the  judicial  administra- 
tion of  the  United  States,  cases  that  did  not  be- 
long to  the  jurisdiction 'of  the  admiralty  under 
the  authoritative  exposition  of  the  Constitution 
by  this  court.  The  tlrst  suggestion  of  the 
feasibility  of  such  a  law  is  to  be  found  in  the 
opinion  given  iq  fjse  case  of  T/ie  Thonuu  Jef- 
See  20  Uow,  jU.  S.,  Book  IS. 


fenon,  in  1825,  and  is  enough  to  relieve  this 
court  from  the  imputation  of  having  decided 
that  case  without  a  proper  appreciation  of  the 
magnitude  of  the  question. 

The  Act  of  184S  involves  the  admission,  that 
cases  arising  on  waters  within  the  limits  of  the 
United  States  other  than  tide-waters  were 
cases  at  common  law,  and  that  a  jury,  under  the 
7th  amendment  of  the  Constitution,  must  be 
preserved.  It  was  framed  on  the  hypothesis 
that  Congress  might  increase  the  judicial 
power  of  the  United  States,  so  as  to  comprise 
all  cases  arising  on.  or  which  related  to,  any 
subject  to  which  its  legislation  extended.  It  is 
apparent  that  this  court  in  1847.  and  after- 
wards in  1848,  when  the  suits  of  Waring  v. 
Clarke,  and  lite  New  Jeney  Navigation  Co.  v. 
The  MerchanU  Bank,  were  so  elaborately  dis- 
cussed, were  wholly  unconscious  of  the  fact 
that  this  Act  contained  a  recognition  of  any 
iurisdiction  in  admiralty,  additional  to  what 
had  been  previously  exercised. 

The  only  inference  that  can  be  drawn  prop- 
erly from  the  Act  of  1845,  in  my  opinion,  u, 
that  Congress  recognized  the  limit  that  the  de- 
cisions in  the  earlier  cases  in  this  court  had  es- 
tablished for  the  admiralty  and  maritime  juris- 
diction, and  its  own  incapacity  to  confer  a 
more  enlarged  jurisdiction  of  that  kind. 

I  have  performed  my  duty,  in  my  opinion, 
in  expressing  at  large  my  convictions  on  the 
subject  of  the  powers  of  tbe  courts  of  the 
United  States  under  the  clause  of  the  Constitu- 
tion 1  have  connidered. 

There  have  been  cases,  since  I  came  into  this 
court,  involving  the  jurisdiction  of  the  court  on 
the  seas  and  their  tide-waters,  the  lakes,  and 
the  Mississippi  River.  I  have  applied  the  law 
as  settled  in  previotis  decisions,  in  deference  to 
the  principle  of  itmre  deeitit,  without  opposing 
any  objection — ^tboiigh  in  a  portion  of  those 
decisions  tbe  reasons  of  the  court  did  not  sat- 
isfy my  own  judgment.  I  consider  that  tbe  pres- 
ent case  carries  the  jurisdiction  to  an  incalculable 
extent  beyond  any  other,  and  all  others,  that 
have  heretofore  been  pronounced,  and  that  it 
must  create  a  revolution  in  the  admiralty  ad- 
ministration of  the  courts  of  the  United  States: 
that  the  change  will  produce  heart  burning  and 
discontent,  and  involve  collisions  with  State 
Legislatures  and  State  jurisdictions.  And, 
finally,  it  is  a  violation  of  the  rights  reserved 
in  the  Constitution  of  the  United  States  to  the 
States  and  the  people. 

ated-U  Am.  Bep„  91  (OS  m..  SI). 


PATRICK  a  SHANNON,  Appt., 
«. 
RAPALL    GARCIA    CAVAZ08,   MARIA 
JOSEPA    CAVAZbS,    his    Wife,    awd 
Ain>  EST AP ANA  GOZEARCOCHEA  Ds 
CORTINA. 

One  of  teteral  defendanu  cannot  appeal,  without 
teteranee. 

Where  there  la  a  joint  decree  against  several  oo- 
def  endants,one  of  them  alone  oannot  appeal  there- 
from, without  summons  and  severance  from  tbe 
rest  of  his  co-defendants. 
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Argued  Feb.  IS.  18S8.     Decided  Apr.  19,  1868. 

APPEA.L  from  the  Dislriot  Court  of   the 
United  States  for  the  District  of  Texas. 

Mr.  Beqjamia,  for  appellants. 

Mettre.  Robinson  and  H»le,  for  appellees. 

Mr.  Chi^Jiutiee  Taney  made  the  folio w- 
ioKorder: 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  thi-  District  Court  of 
the  United  States  for  the  District  of  Texas,  and 
it  appearini^  to  the  court  here  upon  the  motion 
of  M^srs.  Hale  and  Itobinson.  of  counsel  for 
the  appellees,  that  the  decrt'e  of  the  said 
District  Court  in  this  cause  is  a  joint  decree 
against  several  co-defendants,  and  that  Patrick 
C  Shannon  has  aloue  appeaU'd  therefrom, 
without  any  summons  and  sevenince  from  the 
fest  of  his  co-defendants,  it  is  (he  opinion  of 
this  court  that  the  case  U  improperly  brought 
here.  On  conoideration  whereof,  it  is  now  hero 
ordered,  adjudf^d  and  decreed  by  this  court, 
that  this  appeal  be,  and  the  same  is  hereby  dis- 
missed, with  costs. 


CYRUS  H.  Mccormick,  AppeOant, 

V. 

WAITE  TALCOTT.  RALPH  EMMERSON, 
JESSE   BLINN  and  SYLVESTER  TAL 
COTT,  Survivors  of  John  H.  Masnt. 
(See  8.  C.  20  How..  iOt-iW.) 

Manny't  patent  held  good,  and  no  infringement. 

The  reapingr  machine  conitruotcd  under  Manny's 
patent  is  a  distinct  improvement,  and  no  intrinKe- 
ment  of  McCormiolt's  dalmt 

ItissulietantlHily  dllTerent,  in  form  and  in  com- 
bination, from  tbat  claimed  by  the  complainant, 
and  Is  consequently  no  Infringement  of  his  patent. 

Argtud  Feb.  16,  1858.     Decided  Apr.  it,  1858. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of 
Illinois. 

The  bill  in  this  case  filed  in  the  court  below, 
by  the  appellant,  charges  the  appellees  with  the 
infringement  of  certam  patents,  and  prays  for 
an  injunction  and  an  accounting. 

The  court  below  having  enteral  a  decree  dis- 
missing the  bill,  the  complainants  took  an  ap- 
peal to  this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Uettrii.  Reverdy  JToluwon  and  E.  N. 
Dickorson,  for  appellant. 

Me»*n.  Edwin  K.  Stanton  and  Ctoorge 
Hardins',  for  defendants. 

The  elaborate  arguments  of  counsel  in  this 
case,  being  almost  entirely  devoted  to  the  facts 
and  evidence,  are  not  here  given. 

Mr.  Jiuiiee  Orier  delivered  the  ophiion  of 
the  court: 

The  bill  charges  the  defendants  with  in- 
fringing two  several  patents  granted  to  com- 
plainant, for  improvemenis  in  the  machine 
known  as  "  McCormick's  Reaper."  One  of 
these  patents  bears  date  the  81st  of  January, 
Mi5;  the  other  on  the  34th  of  May,  1868,  being 
980 


the  reissue  of  a  previous  one,  dated  28d  of  Oc- 
tober, 1847.  The  defendants  are  charged  whh 
infringing  the  fourth  and  fifth  claims  of  the 
patent  of  1845,  and  the  second  claim  of  the  re- 
issued patent  of  1898. 

I.  The  first  infringement  charged  is  that  of 
the  divider,  or  tbat  part  of  the  reaping  machine 
which  is  defined  "  as  an  arrangement,  or  ap- 
paratus, for  separating  the  grain  to  be  cat  from 
that  which  is  to  be  left  standing." 

The  claim  is  as  follows:  "  4tb.  I  claim  the 
combination  of  the  bow  L  and  the  dividing-iron 
M,  for  separating  the  wheat  in  the  way  de- 
scribed." 

The  description  referred  to  is  as  foHows: 

"  The  divider  K  is  an  extension  of  the  frame 
on  the  left  side  of  the  platform,  say  three  feel 
before  Ihe  blade,  for  the  purpose  and  so  ooo- 
stnicted  as  to  effect  a  separation  of  the  wheat 
to  be  cut  from  that  to  be  left  standing,  and  that 
whether  tangled  or  not.  E  is  a  piece  of  acaot- 
ling,  say  three  feet  long  and  three  inches 
square,  made  fast  to  a  projection  of  the  pist 
form  by  two  screw  bolts.  To  the  point  of  this 
piece,  at  K,  is  made  fast  by  a  screw  or  bolt,  » 
bow  L'Of  tough  wood,  the  other  end  of  whicb 
is  made  fast  in  the  hinder  part  of  the  platfam 
at  R,  and  it  is  so  bent  as  to  be  about  two  sod 
a  half  feet  high  at  the  (left)  red  poat,  and 
about  nine  inches  out  from  it,  with  a  regular 
curve.  The  dividing-iron  M  is  an  iron  rod  of 
a  peculiar  shape,  made  fast  to  the  point  of  the 
same  piece  £,  and  by  the  same  screw  bolt  thtt 
holds  the  bow  L.  From  this  bolt  this  iron  risei 
towards  the  reel  S.  at  an  angle  of  say  90°,  until 
it  reaches  it,  then  it  is  bent  so  as  to  pass  andn 
the  reel  as  far  back  as  the  blade,  and  to  It 
the  curve  of  it  (the  reel).  From  the  bolt  in  tbe 
point  aforesaid,  the  other  end  of  this  iron  ex- 
tends, say  nine  inches,  along  the  inside  of  the 
piece  E,  where  it  is  held  by  another  screw  bolt 
,M,  and  where  it  has  a  groove  (or  slot)  in  it  to 
admit  the  other  ends  being  raised  or  lowered 
(turning  on  the  point  screw  K  as  a  pivot)  lo 
suit  the  height  of  the  reel.  By  means  of  the 
bow  to  t>ear  off  the  standing  wheat,  and  the 
iron  to  throw  the  wheat  to  M  cut  within  the 
powers  of  the  reel,  the  required  separation  is 
made  complete." 

The  answer  denies  that  the  arrangement  of 
the  divider  used  by  defendants  for  aepaimtini^ 
the  grain  to  be  cut  from  that  to  be  left  standiog 
is  the  same  in  construction  or  mode  of  opers- 
tion  as  that  claimed  by  complainant,  or  a  col- 
orable evasion  of  said  claim,  and  avers  tbat  it  is 
a  different  and  distinct  arrangement,  invented 
by  J.  U.  Manny,  after  several  years*  experi- 
ments. 

It  would  lie  a  difficult  task  to  make  inld- 
llgible  to  the  uninitiated  the  constructiott  ci  s 
very  complex  machine,  without  tl>e  aid  of 
models  or  diagrams.  But,  for  the  purpoees  of 
the  case,  the  divider,  ahlioagh  a  oompoDcot 
part  of  the  great  complex-  machine  called  the 
"  reaper."  may  be  considered  by  itaelf  as  a  on- 
chine,  or  combination  of  devices,  attached  to 
the  reaper  to  perform  certain  functions  De«» 
sary  to  complete  the  whole  operation.  In  order 
to  ascertain  whether  the  divider  used  by  defend- 
ants infringes  that  of  the  complainant.  «e 
must  first  inquire  whether  McCormirk  was  lb* 
first  to  invent  the  machine  called  a  divider, 
performing  th^  (uncUons   requicad.    or  iw< 
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merely  improved  a  known  machine  by  some 
pecuhnr  combinatiim  of  meclianical  devices 
which  perform  the  same  functions  in  a  better 
manner. 

If  he  be  the  original  inventor  of  the  de- 
vice or  machine  called  the  "  divider,"  he  will 
have  a  right  to  treat  as  iaf ringers  all  who  make 
dividers  operating  on  the  same  principle,  and 
performing  the  same  functions  by  analoi^ous 
meansor  equivalent  combinations,  even  though 
the  infringing  machine  may  bean  improvement 
of  the  original,  and  patentable  as  such.  But  if 
the  invention  claimed  be  itself  but  an  improve- 
ment on  a  knowQ  machine  by  a  mere  change  of 
form  or  combination  of  parts,  the  patentee 
cannot  treat  another  as  an  infringer  who  has 
improved  the  original  macliine  by  use  of  a  dif- 
ferent form  or  combination  performing  the  same 
functions.  The  inventor  of  the  first  improve- 
ment cannot  invoke  the  doctrine  of  equivalents 
to  suppress  all  other  improvements  which  are 
not  mere  colorable  invasions  of  the  first. 

That  portion  of  a  reaping  machine  called  the 
divider  or  separator  may  be  described  as  a 
pointed,  wedge  formed  instrument,  which  is 
attached  by  its  butt  at  that  extremity  of  the  cut- 
ting apparatus  which  runs  in  the  grain,  in  such 
a  manner  that  its  point  projects  in  advance  of 
the  cutting  apparatus,  and  enters  the  standing 
grain.  Its  functions,  where  the  grain  stands 
erect,  are  to  divide  it  into  two  portions,  one 
of  which  is  borne  inwards  by  the  inner  side  of 
the  wedge-formed  implement  within  the  range 
of  (he  cuttin^apparatus  and  of  the  reel,  in  case 
the  machine  is  fitted  with  a  reel;  the  other  por- 
tion of  the  grain  is  borne  outwards  by  the  outer 
Bide  of  the  divider,  so  as  to  be  parsed  by  that 
portion  of  the  machine  which  lies  behind  the 
cutting  apparatus.  .When  irrain  is  inclined 
outwards,  the  function  of  the  divider  is  not 
only  merely  to  divide  the  grain  into  portions, 
but  also  to  raise  up  the  inclined  stallu  of  the 
grain,  below  which  the  divider  passes.  When 
the  grain  inclines  inwards,  the  function  of  the 
divider  is  not  only  to  divide  the  mass,  but  also 
(unds  to  raise  up  the  inclined  stalks  of  grain  be- 
neath which  the  divider  passes,  and  to  bear 
them  outwards  without  the  range  of  the  reel,  if 
the  machine  has  a  reel,  and  of  the  cutting 
apparatus.  When  grain,  in  addition  to  beine 
inclined,  is  also  entangled,  the  divider  not 
ooiy  separates  and  raises  the  stalks,  but  also 
tends  to  disentangle  Ibem.  The  lower  face 
of  a  divider  performs  the  functions  of  a  shoe 
or  runner,  to  prevent  the  cutting  apparatus 
from  digging  into  the  earth,  when,  by  an 
accidental  movement  of  the  machine,  it 
would  otherwise  do  so.  The  divider  also  per 
forms  Urn  functien  of  limiting  or  regulating  the 
-width  of  the  swath,  by  raising  up  and  turn- 
ing inwards  those  stalks  of  grain  Which,  from 
their  inclination  outwards,  would  otherwise 
escape  the  action  of  the  cutter;  and  by  raising 
up  and  turning  outwards  those  stalks  of  grain 
wliich,  from  their  inclination  inwards,  would 
otberwise  bo  within  the  range  of  the  cutter.  All 
dividers  perform  those  functions  in  a  greater  or 
less  degree.  The  English  patent  of  Dobbs,  in 
1814,  had  dividers  of  wood  or  metal.  The 
outer  diverging  rod  rose  as  it  extended  back,  and 
diverged  lutt-rally  from  the  point,  to  raise  the 
stalks  of  grain  inclining  inwards,  and  to  turn 
tbcm  ofl  Irom  the  other  parts  of  the  machine. 
0pe  20  How. 


The  patent  of  Charles  Phillips  of  1841  had  a 
divider  shaped  like  a  wedge,  performing  the 
samef  unctions,  turning  the  grain  aside  on  both 
sides  of  the  machine,  and  raising  it  up.  Amb- 
ler's machine  had  a  triangular  divider  perform- 
ing the  same  functions,  as  also  the  machines  of 
Hussey,  Schnebly,  and  that,  of  McOormick, 
patented  in  1894,  which  is  now  public  prop- 
erty. The  present  claim  is  for  the  combination 
of  this  bow  with  a  dividing  iron  of  a  certain 
form,  and  for  nothing  more.  This  dividing 
iron  is  but  a  new  form  or  substitute  for  that 
side  of  the  triangle  or  wedge  which  in  o^her 
machines  performed  the  function  of  separating 
the  inside  grain,  and  raising  it  to  the  cutters. 
It  is  described  in  the  patent  as  having  these 
peculiarities  to  distinguish  it  from  those  that 
preceded  it: 

1.  It  rises  at  an  angle  of  about  thirty  degrees 
till  it  reaches  the  reel. 

2.  It  is  curved  under  the  reel. 

8.  It  is  made  adiustable  by  means  of  a  slot, 
so  as  to  suit  the  different  heights  of  the  reel. 

Its  function  is  to  raise  and  support  the  grain 
along  the  inner  edge  of  the  divider,  at  the 
maximum  elevation  consistent  with  the  em- 
ployment of  the  reel.  As  a  form  or  combi- 
nation of  devices  it  is  new,  and  no  doubt  an  im- 
provement, and  therefore  the  proper  subject  of 
a  patent.  But  as  a  claim  for  a  combination  of 
mechanical  devices  or  parts,  it  is  not  infringed 
by  one  who  uses  a  part  of  the  combination. 
Nor  can  it  challenge  other  improvements  of 
the  same  machine,  diflferent  in  form  or  com- 
bination, as  infringements,  because  they  per- 
form the  same  functions  as  well  or  better  by 
calling  them  equivalents.  The  machine  con- 
structed under  defendant's  patent  has  a  wooden 
projection,  somewhat  in  the  form  of  a  wedge, 
extended  beyond  the  cutting  sickles  some  three 
feet,  and  which,  from  the  point  in  front 
rises  as  it  approaches  the  cutting  apparatus, 
with  a  small  curve  (not  npproachibg  to  an  angle 
of  thirty  decrees)  so  as  lo  raise  the  leaning 
grain.  It  has  no  dividing  iron,  nor  substitute 
or  equivalent,  possessing  the  peculiar  qualities 
of  that  instrument,  ft  more  resembles  the 
wedges  in  use  before  McCormick's  patent  of 
184S.  As  an  improvement  on  former  machines, 
it  has  some  peculiarities  of  form  and  construc- 
tion, but  it  docs  not  adopt  the  combination  of 
complainant's  patent.  It  is  a  distinct  improve- 
ment, probably  inferior  to  McCormick's,  but 
certainty  no  infringment  of  his  claim. 

II.  The  fifth  claim  of  complainant's  patent 
of  1815,  which  the  bill  charges  the  defendants 
with  infringing,  is  as  follows: 

"61  claim  setting  the  lower  end  of  the  reel 
post  R  behind  the  blade,  curving  it  at  R',  and 
leaning  it  forward  at  top,  thereby  favoring  ihe 
culling,  and  enabling  me  to  brace  it  at  top  by 
the  front  brace  S,  as  described,  which  I  claim 
in  combination  with  the  post." 

In  the  reaping  machine  of  M'Cormick's  orig- 
iginal  patent  of  1834,  he  had  placed  the  reel 
post  in  front  of  the  cutters.  This  position  of 
of  the  post  interfered  with  the  action  of  the 
reel  in  drawing  the  grain  to  the  cutters,  espe- 
cially in  gathering  tangled  grain.  In  order  to 
remedy  this  defect  of  bis  own  machine,  he  set 
the  post  farther  back,  and  braced  it  as  de- 
scribed. 

Defendant  does  not  support  his  reel  by  posts 
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as  was  done  by  McCormick.  He  uses  the  hori- 
zontal reel  bearer,  connected  by  a  frame  with 
the  hinder  part  of  the  machine.  This  device 
for  supporting  the  reel  was  invented  and  used 
many  years  l^fore  McCormick's  first  patent  of 
1834.  It  had  no  reel  post  tiituated  as  in  his  patent, 
and  encountered  none  of  the  evils  remedied  by 
the  cliange  in  its  position.  This  attempt  to 
treat  the  earlier  ana  better  device  used  by  de- 
fendant as  an  infringement  of  a  later  device  to 
obviate  a  difficulty  unknown  to  the  first,  is  an 
application  of  the  doctrine  of  equivalents  which 
needs  no  further  comment. 

III.  The  bill  charges  defendants  with  in- 
fringing the  second  claim  of  the  reissued  pat- 
ent of  1853.    This  claim  is  as  follows: 

"  3.  And  I  also  claim  the  combination  of  the 
reel  for  gathering  the  grain  to  the  cutting  ap- 
paratus, and  depositing  it  on  the  platform,  with 
the  seat  or  position  of  the  raker  arranfced  and 
located  as  described,  or  the  equivalent  thereof, 
to  enable  the  raker  to  rake  the  grain  from  the 
platform,  and  deliver  and  lay  it  on  the  ground 
at  the  side  of  the  machine,  as  described." 

If  this  claim  be  construed  to  conclude  all 
machines  which  have  a  reel  and  a  raker's  seat, 
it  is  void,  for  want  of  novelty.  Hitc,  Wood- 
ward, Randall  and  Schnebly  had  invented  and 
publicly  used  reaping  machines  which  had  reels 
and  a  place  for  the  raker  on  the  machine.  But 
the  true  construction  of  this  claim,  and  the 
only  one  which  will  support  its  validity.  Is  to 
treat  it  as  a  claim  for  a  combination  of  the  reel 
with  a  seat  "  arranged  and  located  as  de 
scribed."  And  such  was  the  construction 
given  to  it  by  the  defendant  himself,  when  the 
Commissioner  had  refused  to  grant  him  a  pat- 
ent claiming  the  mere  combination  of  a  reel  and 
a  raker's  seat,  "because  such  a  combination  was 
not  patentable,  the  functions  of  each  device  hav- 
ing no  necessary  connection  with  the  other." 

This  arrangement  for  the  location  of  a  raker's 
seat  was  made  "by  placing  the  gearing  and 
crank  forward  of  the  driving  wheel,  and  thus 
carrying  the  driving  wheel  further  back'  than 
heretofore,  and  sufflcienlly  so  to  balance  the 
rear  part  of  the  frame  and  the  raker  thereon." 

By  this  device  he  obtained  a  place  for  the 
raker  over  the  finger  bar,  just  back  of  the 
driving  wheel,  and  at  the  end  of  the  reel, 
where  he  could  have  free  access  to  the  grain, 
and  rake  it  off  the  machine  at  right  angles  to 
the  swath.  It  was  by  limiting  his  claim  to  this 
arrangement,  location  and  combination,  that 
the  complainant  obtained  his  patent ;  and  with- 
out this  construction  of  it,  the  claim  is  neither 
patentable  nor  original 

The  arrangement. combination  and  location  of 
the  raker's  seat,  by  defendants,  has  been  patented 
to  Manny  as  an  independent  contrivance,  and 
distinct  invention.  The  place  for  the  raker  is  ob- 
tained by  a  change  in  the  shape  of  the  plat- 
form, different  from  any  before  employed.  It 
differs  from  the  complainant's  device  in  prin- 
ciple'as  well  as  in  form  and  combination.  The 
raker's  seat  is  on  a  different  part  of  the  ma- 
chine, where  he  may  stand  without  destroying 
the  balance  oi  the  machine,  or  tilting  it  up.  It 
requires  no  modification  of  the  reel.  It  requires 
no  such  combination  or  modification  of  parts 
of  the  machine  in  order  to  find  a  place  for  the 
raker,  which  is  an  essential  part  of  complain- 
ant's claim. 

M2 


It  is  substantially  different,  both  in  form  and 

in  combination,  from  that  claimed  by  the  com- 
plainant, and  is  consequently  no  infringement 
of  his  patent. 

Ooneurring,  a*  w»  do,  in  Ot»  opinion  and  de- 
cision of  the  court  btlov  on.  thete  teaeral  poiiU$, 
the  decree  i>  affirmed,  with  costt. 

Mr.  Juetiee  Daniel,  dissenting: 

In  the  opinion  of  this  court  just  delivered,  I 
do  not  concur.  Protracted  as  the  discussion  by 
counsel  in  the  case  has  been,  the  real  groonds 
for  controversy  between  the  parties  are  ob 
vious,  and  comprised  within  quite  a  limiled 
compass.  The  unusual  display  of  tnecliMiicat 
ingenuity,  and  the  comment  upon  its  progreas 
exhibited  in  the  conduct  of  this  cause,  vrtiitat 
they  evince  great  zeal  and  industry,  and  mar 
afford  entertainment  to  the  curious  on  snot 
subjects,  are  in  a  great  degree  irrelevant  to  and 
beside  any  legitimate  inquiry  which  an  ad- 
justment of  the  claims  of  the  parties  either  im- 
poses or  warrants.  In  the  decree  of  the  cotirt 
below,  as  well  as  in  the  arguments  in  this 
court,  it  has  been  conceded,  that  the  patent  of 
the  appellant  is  strictly  legal.  This  conceasioD 
necessarily  excludes,  and  in  legal  acceptAtioo 
concludes,  all  inquiry  as  to  the  ri^ht  of  the  ap- 
pellant to  the  full  benefit  of  his  invention. 
either  as  an  original  or  a  combination,  and 
renders  unnecessary,  and  irregular  and  im- 
proper, any  and  every  comparison  between  that 
mvention  and  previous  claims  to  discovery  and 
improvement,  having  in  view  the  same  reaulta. 
and  the  same  or  merely  equivalent  modes  of 
producing  them.  This  concession,  therefore, 
narrows  down  and  confines  the  proper  invea- 
tigation  before  this  court,  as  it  should  have 
restricted  that  before  the  Circuit  Court,  to  Um 
single  question,  whether  the  macliine  oon- 
plamed  of  as  an  infringement,  either  in  theocy, 
m  construction,  or  in  operation,  was  the  same 
with  the  improvement  invented  by  the  appel- 
lant, for  the  benefit  or  the  reward  for  wiudi 
the  law  had  given  its  guarantee.  This  was  the 
proper  inquiry  before  the  court  below.and  is  Ibe 
only  regular  inquiry  here.  All  others  connected 
with  previous  inventions  were  and  must  be 
irregular,  and  are  excluded  and  forbidden  by 
the  concession  that  the  patent  of  the  appdlaat 
is  legal  and  valid.  To  guide  them  in  thia, 
the  only  legitimate  inquiry,  this  court  itas  liad 
before  them  a  species  of  evidence  of  all  otlma 
best  calculated  to  conduct  them  to  the  imtli — 
evidence  superior  to,  and  unaffected  by.  the  in- 
terests or  prejudices  of  partisans,  or  by  the 
opinions  (ilie  reveries,  they  may  often  be  called) 
of  a  class  of  men  styled  experts;  men  as  often 
skillful  and  effective  in  producing  olMcnnty 
and  error,  as  in  the  elucidation  of  truth.  No 
witnesses  can  testify  so  clearly  and  ao  im- 
partially as  do  the  subjects  (though  mote)  ooa- 
cerning  which  a  controversy  about  identity  or 
diss!  muarity  is  pending.  These  witnesses  faavc 
been  produc«l,  and  their  testimony  eageriy  and 
keenly  scrutinized;  and  that  testimony  estab- 
lishes, in  my  judgment,  with  a  force  and  cer- 
tainty which  no  ingenuity  can  either  witbstand 
or  evade,  that  the  machine  put  in  operation  bjr 
the  appellees  is  a  palpable  infringement  of  tkie 
rights  of  the  appellant;  that  in  theory  or  prin- 
ciple, in  structure,  in  the  modes  of  operatioo. 
and  in  tlte  results  proposed,  it  is  essentially, 

•1  U.H. 


Digitized  by 


Google 


1857. 


McCOBMIOX  T.  TaLOOTT. 


402-4t9 


and  with  some  inslgniflcant  and  merely  appar- 
ent diversity,  formally  identical,  at  least  in 
one  important  particular,  with  the  invention 
secured  by  the  government  to  the  appellant, 
and  admitted  by  the  appellees,  and  by  the 
court,  to  have  been  rightfully  and  legally 
guarantied  to  him 

That  portion  of  the  machines  put  in  operation 
by  each  of  the  parties  to  this  controversy,  and 
which  constitutes  the  most  material  subject  of 
contention  in  this  cause,  consists  of  what  in  the 
description  and  specldcation  of  the  respective 
patents  is  called  a  "divider."  The  function 
and  the  value  of  this  divider  are  experienced 
in  separating  the  stalks  of  wheat  designed  to 
be  immediately  severed  by  the  cutters,  from 
those  which  do  not  come  within  their  imme- 
diate and  re^lar  operation,  but  which  it  is 
desired  should  be  left  to  the  future  or  suc- 
ceeding action  of  the  machine.  It  frequently 
happens  in  fields  of  luxuriant  growth,  that 
from  high  winds,  heavy  rains,  and  even  from 
ita  own  weight,  wheat  is  pressed  down,  and 
becames  in  rustic  phrase  "lodged."  In  this 
condition,  the  sialics  and  heads  of  the  wheat. 
on  both  sides  of  a  line  described  by  the  track 
of  a  machine,  will  become  entangled,  and  in 
clined  in  various  and  opposite  directions,  ac- 
cordingly as  the  momentum  which  displaces 
the  natural  position  of  the  growing  crops  has 
been  applied.  In  such  a  condition  of  the 
wheat,  anv  process  by  which  a  portion  of  the 
crop  should  be  torn  apart  from  poiHons  with 
which  it  was  intertwined,  would  prove  highly 
detrimental,  inasmuch  as  it  would  necessarily 
increase  the  irregularity  in  the  position  of  the 
wheat  not  cut,  and  standing  outside  of  the 
regular  track  of  the  machine;  and,  by  violently 
and  rapidly  rending  apart  the  tangled  straw, 
would  shatter  and  waste  the  grain  in  each  di- 
vision; creating  thereby  a  serious  diminution 
in  the  yield  or  product.  In  order  to  prevent 
these  mischiefs  by  disentangling  the  wheal,  by 
separating  that  designed  to  be  immediately 
severed  from  that  reserved  for  the  succeeding 
action  of  the  machine,  and  by  raising  up  the 
former,  and  bringing  it  within  the  scope  and 
operation  of  the  reel  and  the  cutters,  was  de- 
vised an  addition  or  appendage  to  the  reaper, 
called  the  "  divider."  The  importance  of  this 
appendage,  lN>th  to  the  success  of  the  reaper 
and  on  account  of  its  real  utility  in  practice, 
cannot  bo  with  reason  called  in  question.  Its 
essential  Importance  is  sufflciently  evinced  by 
the  zeal  and  industry  displayed,  and  the  ex- 
traordinary expense  which  must  have  been  in- 
curred in  this  controversy.  The  divider  of 
McConhick  may  be  thus  substantially  de- 
scribed: A  pointed  instrument  or  structure, 
called  by  the  patentee  a  "Ikjw,"  formed  of 
strong  hard  wood,  confined  in  front,  and  pro- 
jecting so  far  in  advance  of  the  cutters  as  to 
enter  the  wheat  in  time  to  effect  its  prepara- 
tion for  the  approach  of  the  cutters.  This 
bow  is  extended  in  a  curvilinear  form  on  the 
outer  side  of  the  machine,  next  the  grain  to 
be  separated  from  the  cutters,  and  is  gradually 
elevated  from  the  point  in  front  to  a  decree 
increasing  towards  the  rear  of  the  machine, 
sufficient  to  disentangle  the  straw,  and  place 
it  in  a  position  proper  for  the  sweep  or  action 
of  the  returning  machine.  On  the  interior 
side  of  the  machine,  or  tliat  on  which  the 
See  90  How. 


grain  is  to  l>e  severed,  the  divider  of  McCormick 
is  constructed  of  a  bar  of  iron,  confined  at  the 
same  point  with  the  wooden  bow  above  men- 
tioned as  operating  externally;  and  this  iron 
bar  is  capable  of  l>eing  so  adjusted  as 
to  disentangle  and  raise  the  wheat  separated 
from  that  standing  on  the  exterior  of  Ihe  ma- 
chine; and  by  a  lateral  and  angular  direction 
given  this  adjustable  bar,  as  well  as  by  its  ver- 
tical extension,  it  embraces  and  secures  the 
wheat  on  the  interior  side  of  the  machine,  and 
presses  it  to  the  ac\ion  of  (he  reel  and  the  cut- 
ters. 

Such  as  has  been  just  described,  I  hold  to  be 
McOormick's  divider,  and  such,  too,  its  opera- 
tion and  effects.  Let  us  now  compare  them 
with  the  structure  and  operation  of  the  struct- 
ure complained  of  as  an  infringement,  in  order 
to  ascertain  how  far  the  rival  claims  of  the  par- 
ties are  identical  or  reverse.  And  this  com- 
parison will  be  most  fairly. and  satisfactorily 
accomplished,  and  the  results  most  clearly  es- 
tablished, by  a  recurrence  to  that  silent,  but 
irresistible  testimony  already  referred  to,  the 
testimony  of  the  machines  themselves. 

On  Manny's  machine,  the  divider  on  the  ex- 
terior side,  or  the  side  of  the  standing  grain, 
is  formed  of  a  piece  of  timber  which,  accord- 
ing as  fancy  shall  dictate,  may  be  denomi- 
nated a  lx>w,  or  by  any  other  appellation  which 
may  be  preferred.  This  piece  of  timber,  like 
the  divider  of  McCormick's  machine, is  confined 
in  front,  and  penetrates  the  standing  grain 
in  advance  of  the  cutters.  Like  MctJorraick's 
divider,  it  rises  obliquely  from  the  stationary 
point  in  front,  towanis  the  rear  of  the  machine, 
to  a  degree  intended  to  be  sufficient  to  separate 
and  support  the  straw,  and  in  the  same  manner 
diverges  in  an  angle  supposed  to  be  great 
enough  to  secure  that  separation,  and  to  pre- 
vent the  breaking  down  of  any  portion  of  the 
straw  by  being  pressed  to  the  earth,  or  by  being 
torn  away  by  the  machine  in  its  proeress.  On  | 
the  interior  side  or  section  of  Manny  s  divider, 
there  is  no  adjustable  iron  bar  or  rod,  as  the 
part  of  the  divider;  but  for  this  is  substituted 
a  piece  of  timber  or  a  board,  connected  and 
confined  in  the  front  of  the  machine  with 
the  wooden  fixture  extended  on  the  outside 
next   the  standing    grain;     and    from    that 

rint  of  connection  this  substituted  Itoard 
protracted  in  a  diverging  angle,  and  to 
a  length  corresponding  exactly  with  those 
of  McCormick's  adjustable  iron  bar,  and, 
like  the  latter,  it  is  gradually  carried  to  a  ver- 
tical elevation  intended  to  be  great  enough  to 
separate  and  raise  up  the  wheat  designed  to  l>e 
immediately  severed  by  the  cutters  from  that 
reserved  for  farther  action  of  the  machine.  The 
only  differences  t)etweeujhis  fixture  and  the 
adjustable  bar  of  McCormick  (and  they  are 
merely  pretended  and  deceptive)  are  these: 
that  the  former,  instead  of  lieing  of  iron,  is 
made  of  wood;  that  instead  of  being  movable 
or  adjustable,  it  is  stationary;  that  it  is  broader 
on  its  lateral  surface  than  is  that  of  the  iron 
portion  of  McCormick's  divider,  and  on  that 
lateral  surface  is  somewhat  curved.  But  these 
differences,  correctly  apprehended,  are  mere 
disguises,  and  were  indispensable  to  shelter  the 
possession  of  property  evidently  pirated  from 
the  rightful  owner,  ^ad  the  appellees  openly 
taken  McCormick's  iron  instrument,  adjusted 
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it  80  thnt  it  could  be  graduated  in  practice  to 
the  quality  or  height  of  the  grain  in  whicb  the 
machine  was  to  operate,  and  placed  it  at  an 
angle  suited  to  the  conducting  of  the  grain 
within  the  action  of  the  reel  and  cutters,  there 
would,  in  so  bold  a  piracy,  hare  been  left  no 

ground,  no  pretext  even  for  contest  or  cavil, 
[ence  the  effort  at  distinctions  or  differences 
attempted  in  this  case.  To  my  mind,  it  seems 
impossible  not  to  perceive  that  they  are  entirely 
unfounded,  and  cannot  for  one  intitant  conceal 
these  truths,  viz.:  that  the  instrument  or  struct- 
ure calleda  "divider,"  introduced  and  practiced 
by  the  appellees,  is  in  theory  or  principle,  in 
manner  of  its  operation,  in  its  effects  or  results, 
and  it  may  almost  be  said  in  its  minute  con- 
stituent portions  and  formation,  identical  with 
the  instrument  invented  by  and  patented  to  the 
appellant,  and  therefore  an  infringement  of 
the  rights  guarantied  to  him  by  the  govern- 
ment 

Entertaining,  this  opinion,  I  must  dissent 
from  the  decision  of  the  court  in  this  cause,  and 
declare  it  as  my  opinion  that  the  decree  of  the 
Circuit  Court  should  be  reversed,  and  this 
cause  remanded  with  instructions  to  reinstate 
the  injunction  formerly  awarded  by  the  Circuit 
Court,  and  to  direct  an  account  between  the 
parties.  The  only  legitimate  inquiry  for  the 
court  is  this:  Whether  the  improvement  of 
McCormicIc  called  a  "divider,  and  the  in 
strument  claimed  and  put  in  operation  by  Man 
ny,  are  essentially  the  same,  or  are  essentially 
or  substantially  different.  All  that  has  been 
said  (and  a  great  deal  has  been  said)  about  the 
comparative  superiority  or  inferiority  of  in- 
ventions or  improvements  previous  to  those 
patented  to  McCormick,  is  wholly  irrelevant, 
and  out  of  this  cause;  and  is  calculated  only  to 
confound  and  to  divert  the  attention  from  the 
only  proper  subject  of  investigation  here,  which 
is  the  rightfulness  of  the  clnims  advanced  by 
the  appellant  and  appellees  in  this  cause,  rela- 
tively to  themselves,  and  to  no  others. 

CIted-l  WalU  ST3:  2  WaU.,  838;  8  BIss.,  67;  9 
Blatobf.,  1«3;  2  C1UI.,3U1. 


TIMOTHY  8.  GOODMAN,  Plff.  in  Br., 

«. 

JOHN  8IMONDS. 

(See  S.  C,  20  How.,  813-872.) 

Intirueliont  to  jury  mutt  be  supported  by  evidence 
— signature  to  blank  paper,  when  authority  to 
Jill  up  tame — bona  fide  holder,  for  value, 
of  tugotiable  paper,  can  recover,  unleu  hat 
actual  knowledge  offaett  to  defeat  it,  or  bad 
faith— vihat  it  good,  eontideration — holder  of 
collateral  tecuritiet,  when  unaffected  by  prior 
equitiet. 

When  a  prayer  for  instructions  is  presented  to  the 
court,  and  there  Is  no  eWdenoe  In  the  case  for  the 
consideration  of  the  jury,  it  oufrht  always  to  be 
withheld. 

And  as  a  j;eneral  rule,  If  it  is  griven  under  such 
circumstances,  it  will  be  error  In  the  court. 

If  one  party,  intending  to  accommodaie  aooth- 

NOTB.— iMoWd  0/  purchater  nf  MU  or  note,  befort 
maturity.  See  note  to  MandevUle  v.  Wfflch,  18  U. 
8.  (6  Wheat.).  277. 

»8« 


er,  sifirns  his  name  to  a  blank  paper,  be  auttaorixp< 
the  other  to  whom  he  delivers  it,  and  for  wbtiwao- 
oonimndation  It  was  made,  to  fill  up  the  blank. 

To  impeach  the  title  of  a  holder,  for  value  of  oe- 
Itotlable  papers,  by  proof  of  any  facts  and  cin-uni- 
sttmces  outside  of  the  Instrument  itself,  it  must 
be  first  shown  that  he  had  knowledi^  of  such  facts 
and  circumstances  at  the  time  the  transfer  was 
made. 

If  the  Jury  find  that  he  had  not  such  knowledge. 
then  he  Is  entitled  to  recover,  unless  the  transact 
tlnn  was  attended  by  bad  faith,  even  thou^  the 
Instrument  had  t>een  lost  or  stolen. 

A  suspension  of  an  existing:  demand  isa  sufficient 
and  valid  consideration. 

The  surrender  of  other  Instruments,  althoagta 
held  as  ooUateral  security,  is  also  afrood  ounsiden- 
tlon. 

If  there  was  a  present  oonsideratloa  at  tite  time 
nf  the  transfer,  independent  of  the  previous  in- 
debted ness,  the  party  acqulrincr  a  netrotiable  Instru- 
ment before  Its  maturity  us  a  uollateral  secor- 
ity  tn  a  pre-ezistinir  debt,  without  knnwiedse  of 
the  facts  which  impeach  the  Utle  aa  between  the 
anteot-dent  parties,  thereby  becomes  a  holder  in 
the  usual  course  of  business. 

And  his  title  Is  complete,  so  that  it  will  be  onaf- 
fected  by  any  prior  equities  Ijetween  other  parties, 
at  least  to  the  extent  of  the  previous  debt,  for 
whloh  it  is  held  as  collateral. 

Argued  Feb.  t,  1858.       Bedded  Apr.  S6,  18S8. 

IN  ERROK  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Missouri. 

This  was  an  action  of  attiimptit.  brought  in 
the  Circuit  Court  of  the  United  States  for  the 
Oistrict  of  Miasouri,  by  the  plaintiff  in  error 
against  the  defendant,  as  acceptor  of  a  bill  of 
exchange  for  $5,000,  dated  at  Cincinnati,  Ohio, 
Sept.  12.  1847.  drawn  by  Wallace  Sigerson  in 
favor  of  John  Sigcrson.  and  accepted  by  the 
defendant  at  St.  Ix>ui8,  Missouri. 

The  defendant  claimed  in  defense,  that  the 
bill  in  question  was  accepted  by  him  and  deliv- 
ered to  Wallace  Sigerson,  without  any  conad- 
eration,  and  for  thepurposeof  enabling  Wallace 
Sigerson,  by  obtaining  its  discount  in  Ciocio- 
nati,  to  raise  money  for  the  benefit  of  the  de- 
fendant; that  he  had  no  authority  to  uee  it  for 
any  other  purposes;  that  it  was  in  fact  misap- 

glied  by  him,  and  that  the  plaintiff  was  not  a 
mafae  holder  for  value,  without  notice  of  the 
defendant's  rights.  The  court  charged  the  jury, 
that  if  Wallace  Sigerson  never  had  any  interest 
in  the  bill,  nor  in  its  proceeds,  nor  any  author- 
ity to  use  the  same  for  his  own  benefit,  and  dis- 
pose of  it  to  the  plaintiff's  house  for  his  own 
benefit,  such  facts  and  circumstances  then  be- 
ing known  to  the  plaintiff  as  caused  him  to 
suspect,  or  that  would  have  caused  one  of  or- 
dinary prudence  to  suspect,  that  said  Wallace 
had  no  interest  in  the  bill  and  no  authority  to 
use  it  for  his  own  benefit,  and  by  ordinary 
diligence  the  plaintiff  could  have  ascertaiDed 
that  said  Wallace  Sigerson  had  no  interest  in 
said  bill,  and  no  authority  to  use  the  same  for 
his  own  benefit,  then  they  should  find  for  the 
defendant. 

Is  this  the  correct  rule  applicable  to  the  case? 

The  verdict  and  judgment  in  the  court  below 
having  been  for  the  defendant,  the  plaintiff 
brought  the  case  here  on  a  writ  of  error. 

A  further  statement  appears  in  the  opinion  of 
the  court. 

Mettrt.  a.  E.  Pagh  and  Worthtagton  * 
Matthews,  for  plaintiff  in  error: 

I.  The  title  of  a  holder  of  negotiable  paper 
acquired  before  it  was  due,  for  valuable  con- 
sideration, is  not  affected  by  the  fraud  of  a 
prior  party,  in  the  absence  of  actual  nodoe, 
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without  proof  of  bad  faith  on  the  part  of  the 
holder. 

This  was  the  original  rule  declared  in  En- 
gland. 

Milltr  v.  Raee,  \  Burr.,  452:  Price  v.  yeaU, 
3  Burr..  ISM;  8.  C.  1  Bl.  890;  Grant  y. 
VaugAan.  8  Burr.,  151«:  8.  C.  1  Bl..  485; 
Anon.,  I  Ld.  Raym..  788;  Peaeoele  v.  Rhode*, 
2  Doug..  633;  Lawxm  v.  Weaton,  4  E»p.,  56; 
Marni  v.  Lee,  2  Ld.  Raym.,  1896;  8.  C,  1 
Sir..  629. 

This  rule  was  afterwards  varied,  and  it  was 
declared  that  the  title  of  the  holder  of  negotia- 
ble paper  would  not  be  protected,  where  it  had 
been  acquired  under  circumstances  which  ought 
to  have  excited  the  suspicions  of  the  prudent 
and  careful  man. 

QU  V.  Cufnlt,  3  B.  &  C,  466:  Down  v.  EaX- 
ling.  4  B.  &  C,  830:  Srnne  v.  Peneock,  2  Car. 
&  P..  216;  Beckvilh  v.  CorraU,  2  Car.  &  P., 
261;  8nou>  V.  Leatham,  2  Car.  &.  P..  314;  So- 
Ur  V.  We»t,  8  Car.  &  P..  825;  Strange  v.  W^- 
Jteg.  6  Bing..  677. 

The  rule  was  again  modified,  and  it  was  held 
that  the  want  of  care  necessary  to  impeach  the 
title  of  the  holder  of  negotiable  paper,  must 
have  been  gross. 

Crook  V.  Jadis.  5  B.  &  Ad..  909;  Baekhoute 
V.  Harrison,  5  B.  &  Ad..  1098. 

Finally  the  original  rule  was  restored,  and  it 
was  decided,  that  his  title  would  be  good  unless 
the  holder  was  guilty  of  bad  faith.  Lord  Den- 
man  said:  "  We  have  shaken  off  the  last  rem- 
nant of  the  contrary  doctrine." 

Goodman  v.  Haroey.  4  Ad.  &  E.,  870;  Uther 
V.  meh.  10  Ad.  &  E. ,  784 ;  Arbouin  v.  Anderion, 
1  Ad.  &  E.,  N.  8.,  498:  StepJum*  v.  Fb»ter,  1 
Cromp.,  M.  &  R.,  849;  P(Umer  v.  BieJiardi, 
1  Eng.  L.  St  Eq.,  529;  Manton  v.  Alien,  8 
Hees.  &  W. ,  494 ;  Raphael  v.  Bank  of  England, 
83  Eng.  L.  &£q..  276. 

Tlie  rule  is  understood  in  this  country  ac- 
cording to  the  latest  cases  in  England. 

Story,  Bills  Exch..  194.  416;  HaU  v.  Wilton, 
16  Barb.,  650;  BaUmareh  v.  TuthiU,  18  Ala., 
890. 

Mr.  H.  S.  Cfeyer,  for  defendant  in  error: 

L  It, having  beea  established  by  the  evidence 
at  the  trial  that  Wallace  Sigerson,  the  drawer, 
had  no  interest  in  the  bill  sued  on.  and  no  au- 
thority to  use,  transfer,  or  otherwise  dispose  of 
it  for  his  own  benetit;  that  be  transferred  it  to 
the  plaintiff  fraudulently,  in  violation  of  a  spe- 
cial trust,  the  burden  (ievolved  upon  him  to 
prove  that  he  acquired  the  bill  in  good  faith, 
for  a  valuable  consideration,  in  the  usual  course 
of  trade;  failing  in  that,  he  was  not  entitled  to 
recover. 

BaUy  V.  BidweU,  18  Mees.  &  W.,  73;  Haney 
y.  Toaert,  6  Wels..  IL  &  G..  656;  Munroe  v. 
Cooper,  5  Pick.,  412;  BiueU  v.  Morgan,  11 
Cush..  198;  Sandford  v.  Norton,  14  Vt.,  228; 
Bertrand  v.  Barkman,  13  Ark..  150;  TTutmpnon 
y.  Armstrong.  7  Ala.,  256;  Snyder  v.  RUry, 
»  Pa..  164;  MeKemon  v.  Slanberry,  S  Ohio 
St.,  166;  Ware  v.  BoydeU.  8  M.  &  8.,  148; 
BeUzhoter  v.  Blackttotk.  3  WatU.  26;  VaUett  t. 
Parker.  6  Wend.,  615;  Catiia  v.  Hansen,  1 
Duer,  N.  Y..  322. 

n.  The  bill  was  not  transferred  absolutely 
and  uncondilionally,  in  the  usual  course  of 
trade,  for  a  valuable  consideration.  It  was 
delivered  to  the  plaintiff  and  received  by  him 
8ee  90  How. 


merely  as  collateral  security  for  an  nntccedcnt 
debt,  the  general  property  remaining  in  the 
drawer,  not  in  the  plaintiff ;  there  was  no  money, 
goods  or  credit  given,  or  liability  incurred ;  no 
security  or  valuable  right  relinquished  by  the 
plaintiff,  nor  any  new  and  distinct  considera 
tion  of  any  kind*  for  the  transfer  of  the  bill. 
Therefore  the  plaintiff  was  not  a  bona  fide 
holder  for  value  as  against  the  defendant,  so  as 
to  exclude  the  defenses  which  he  had  against 
the  drawer. 

Jennessy.  Bean,  ION.  H..  266;  Willinme  v. 
LUOe.  11  N.  H.,  66;  Coddington  v.  Bay,  20 
Johns..  637;  WardeU  y.  Hoteetl.  9  Wend.,  170; 
Oarky.  Ely.  2  Bandf.  Ch..  t6«;Whitey.  Spring- 
field Bank,  1  Barb..  225;  Stalker  v.  McDonald, 
(1  Hill  (N.  Y.),  98;  Petriey.  Clark,  11  Serg.  & 
R.,  888;  Jackson  v.  PolfKk.  2  Miles  (Pa.).  862; 
Euans  v.  Smith,  4  Binn.,  366;  Napier  y.  Elnm, 
6  Yerg.,  108;  Nichol  v.  BaU,  10  Yerg..  429: 
Kimbro  v.  I.ytle,  10  Yerg.,  417;  Van  Wick  v. 
Nortell,  2  Iluniph.,  192;  Prentice  v.  Zane,  2 
Qratt.,  262;  Bank  of  Mobile  v.  HnU,  6  Ala.. 
689;  Andrews  v.  McCoy.  8  Ala..  920;  Bettrand 
V.  Barkman,  13  Ark.,  150;  Anderson  v.  Long, 
1  Mo.,  865;  Ooodman  v.  Simonds,  19  Mo., 
106. 

III.  It  was  fully  proved  and  found  by  the 
jury,  that  the  drawer  (Sigerson)  never  had  any 
interest  in  the  bill  or  its  proceeds,  and  no  au- 
thority to  dispose  of  it  for  his  own  benefit;  that 
at  the  time  of  the  transfer,  facts  and  circum- 
stances were  known  to  the  plaintiff  which  caused 
him  to  suspect,  or  would  have  caused  a  person 
of  ordinary  prudence  to  suspect,  the  defect  of 
the  title  and  authority  of  the  drawer,  and  that 
by  ordinary  diligence  he  might  have  ascertained 
that  the  drawer  had  no  interest  in  the  bill,  or 
authority  to  use  it  for  his  own  benefit.  The 
plaintiff  must,  therefore,  beheld  to  have  taken 
the  bill  subject  to  all  the  defenses  which  the 
defendant  had  asrainst  the  drawer. 

Peacock  v.  Rhodes.  2  Doug..  633;  Down  v. 
EaUing.  4  B.  &  C,  830;  2  Car.  iS:  P.,  11;  Snow 
v.  Peacock.  8  Bing..  406;  2  C.  &  P.,  215;  Slater 
y.  West,  8  Car.  &  P.,  825:  Solonmns  v.  Bank 
of  England,  13  East,  135;  OiU  v.  Cubitt.  8  B.  & 
C..  466:  De  La  Chaumttte  v.  Bank  of  England. 
9  B.  &  C.  208;  Haynes  v.  FosUr.  4  Tyrw.,  65; 
Hatch  V.  Searles.  81  Eng.  L  &  Eq..  219;  Ayer 
V.  Ilutchins,  4  Mass.,  370;  Cone  v.  Baldmn,  12 
Pick.,  545:  HaU  v.  HnU,  8  Conn.,  338;  Beltt- 
hoter  V.  Blaekstoek,  8  Watts,  25;  McKetxon  v. 
Stanberry.  8  Ohio  St. ;  Russell  v.  Haddvek,  8 
Gilm.  fill.).  288:  Nichulmn  v.  Pntton,  18  La., 
216;  Lapiee  v.  Clifton,  17  La..  152;  Lanfear  v. 
Blossman,  1  La.  Ann.,  166;  La.  State  Bank  v. 
N.  0.  Nat.  Co.,  S  La.  Ann.,  294;  Foteler  v. 
Brantley,  14  Pet.,  818;  Andrews  v.  Pond,  13 
Pet.,  79. 

According  to  the  established  rule  of  law  gov- 
erning the  rights  and  liabilities  of  parties  to 
negotiable  instruments  which  have  been  un- 
lawfully or  fraudulently  put  in  circulation,  the 
bona  fide  holder  may  recover  thereon,  provided 
he  took  it  bona  fide  before  it  became  due,  in  the 
usual  course  of  trade  or  business,  for  a  valuable 
consideration,  and  without  notice  of  the  facts 
which  impeacli  its  validity ;  and  he  need  not  ac- 
count for  bis  possession,  or  show  what  con- 
sideration he  ^ve  for  it.  until  its  validity  is 
Impeached  by  evidence.  The  policy  of  sustain- 
ing the  credit  and  circulation  of  negotiable  paper 
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requires  (and  it  ii  but  just),  that  if  one  of  two 
equally  innocent  parties  must  sustain  loss,  he 
who  has  suffered  a  negotiable  security  to  get 
into  circulation,  ought  to  bear  the  loss. 

Chit  on  Bills.,  ch.  8,  sec.  1,  p.  79  (10  Am. 
ed.);  Bayley  on  Bills,  644  (3  Am.  ed.);  8 Kent's 
Com.,  pp.  98-98  (8th  ed.);  Bay  ▼.  Codditiifton, 

5  Johns.  Ch.,  S4;  8.  C,  30  Johns.,  087. 

The  principle  and  policy  of  the  rule  requires 
that  a  bona  fide  holder  shall  recover  only  the 
amount  actually  advanced  for  the  transfer  of 
the  paper. 

Wiffen  ▼.  Bobertt,  1  Bsp.,  261;  Bobbiw  v. 
MiUMone,  4  Ad.  &  E.,  N.  S.,  811 ;  Edwardty. 
Janet,  7  Car.  &  P.,  688;  8.  C.  2  Mees.  &  W.. 
414;  Alaire  v.  HarUihanu,  1  Zab..  Wlb\H<A«man 
▼.  Bdbton,  8  Humph.,  127;  YaOeUey.  Magon,  1 
8mUh,  Ind.,  89;  Chit.  Bills,  79;  8tory,Bills,  sec. 
188. 

The  adjudged  cases  in  England  exhibit  the 
concurrent  authority  of  all  the  decisions  in 
bank,  io  support  of  the  doctrine  that  the  holder 
of  a  negotiable  instrument  who  has  taken  it 
without  reasonable  caution,  and  under  circum- 
stances which  ought  to  have  excited  the  sus- 
picion of  a  prudent  and  careful  man  that  it  was 
not  good,  is  not  protected  against  the  defenses 
of  pnor  parties. 

Haynt*  v.  Fatter,  4  Tyrw.,  65;  Beekunth  v. 
CorraU,  8  Bing.,  444;  Snow  v.  Saddler,  8  Bin|r., 
610;  Grange  v.  Wigney.  6  Bing.,  677;  iEowfay  v. 
Oroekford,  10  Bing..  243;  Snow  y.  Peaeoek,  8 
Bing.,  406;  Down  y.  Hailing,  4  B.  &  C.  880; 
Slgan  v.  ThrelfaU.  5  Dowl.  «&  R.,  826;  OiU  v.' 
Oitbttt,  8  Bam.  &C.,466;  overruling  ZawKm  v. 
Weilon,  4  £«ip..  06;  Peacock y. Rhode*,  2  Doug., 
683;  MitUry.  Race.  1  Burr.,  452.  It isclaimed, 
however,  that  this  doctrine  has  been  overruled 
by  more  recent  decisions  {Crook  v.  Jodie,  6  B. 

6  Ad.,  900;  Baekhioute  v.  Harrimn,  6  B.  & 
Ad..  1098;  and  Goodman  Harvey,  4  Ad.  &.  £., 
870),  and  it  must  be  conceded  that  Ihey  do  in 
terms  repudiate  that  doctrine  so  long  and  firmly 
established;  but  it  may  well  be  questioned 
whether  they  are  of  sumcient  authority  to  over- 
turn it  and  change  the  law  in  England,  or  in- 
duce the  American  courts  to  abandon  it. 

The  case  of  Crook  v.  Jodie  was  an  action  by 
an  indorsee  against  the  drawer  of  an  accommo- 
dation bill ;  it  was  tried  at  the  Middlesex  sittings, 
after  Michaelmas  Term,  1888,  before  Denman, 
Ch.  J.,  who  told  the  jury  to  find  for  the  plaint 
iff,  if  they  thought  he  bad  not  been  guilty  of 
gross  negligence  in  taking  the  bill  under  the 
dmumstances  given  in  evidence.  The  jury 
having  found  ror  the  plaintiff,  the  counsel  fo'r 
the  defendant  moved  for  a  new  trial,  citing 
Down  y.  Hailing,  4  B.  AC,  880.  The  motion 
was  disposed  of  in  a  very  summary  way  by  the 
court  in  bank.  Denman,  Ch.J.,  said:  "lused 
the  expression  'gross  negligence 'advisedly,  be- 
cause I  thought  nothing  less  ought  to  have 
Erevented  the  plaintiff  recovering  on  the  bill." 
littledale,  J.,  who  had  approvra  the  existing 
doctrine  in  RothtehiU  v.  Corney,  9  B.  &  C. ,  888, 
said:  "  There  must  be  gross  negligence  at  least 
in  a  case  like  the  present,  to  deprive  the  pariy 
of  his  right  to  recover  on  a  bill  of  exchange. 

Taunton,  J.,  said:  "I  think  the  case  was 
properly  submitted  to  the  jury.  I  cannot  esti- 
mate the  degree  of  care  which  a  prudent  man 
should  take.  The  question  put  by  the  Lord 
OhitfJuetice  whether  the  plaintiff  was  guilty  of 
999 


gross  negligence,  was  more  definite  and  ap- 
propriate.'* Patteson,  J.,  said:  "Ineveroould 
understand  what  is  meant  by  a  party's  taking  a 
bill  under  circumstances  which  ou^t  to  have 
excited  the  suspicion  of  a  prudent  man."  In 
Baekhovee  v.  Harrieon,  decided  at  the  aame 
term,  the  same  doctrine  was  held  on  the  au- 
thority of  Crook  y.  Jadie;  no  additional  reaama 
are  g^ven  for  the  opinion  except  that  Patteson. 
J.,  had  "  no  hesitation  in  saying  that  the  doc- 
trine first  laid  down  in  QUI  v.  &MU,  and  acted 
upon  in  other  cases,  has  gone  too  far  and  oa|da 
to  be  restricted."  In  OSydman  v.  Hane^,  de- 
cided in  1886,  a  non-suit  was  taken,  and  the 
case  came  before  the  court  in  I)ank  on  a  rule 
nm  for  a  new  trial.  The  only  opinion  reported 
was  by  Lord  Denman,  Ch.  J.,  who  siUd:  "  Tbe 
question  I  offered  to  submit  to  the  Jury  was. 
whether  the  plaintiff  had  l)een  guilty  of  groas 
negligence  or  not.  I  believe  we  are  all  of  ofMo- 
ion  that  gross  n^ligence  only  would  not  be  a 
sufficient  answer,  where  the  party  has  givea 
consideration  •  for  the  bill.  Gross  negligence 
may  be  evidence  of  malafidee,  but  it  is  not  the 
same  thing.  We  have  shaken  off  the  last  rem- 
nant of  the  contrary  doctrine.  Where  th«  bill 
has  passed  to  the  plaintiff  without  any  proof  of 
bad  faith  in  him,  there  is  no  objection  to  his 
title."     . 

The  ruling  in  the  last  case  is  at  variance  ^th 
the  decisions  in  the  two  preceding,  made  by  tbe 
same  court  only  two  years  before,  and  is  c<Mi>ci- 
dent  with  the  doctrine  urged  by  Mr.  Denman. 
as  counsel  In  Down  v.  HaSing.  without  snoceaa. 
In  all  of  them  it  is  assumed  that  the  holder  is 
not  affected  by  constructive  notice  of  tb«  de- 
fect or  infirmity  in  the  title.  In  neither  of  tbem 
ia  the  decision  placed  upon  principle  or  aatbor- 
ity,  or  sustained  by  any  intelligible  judicial 
reasoning.  Decisions  so  arbitrary  and  incon- 
sistent, canqot  be  regarded  as  of  sufficient  au- 
thority to  overturn  the  doctrine  established  I7 
an  uninterrupted  series  of  decisions  by  the 
courts  of  King's  Bench.  Common  Pleas,  and 
Exchequer,  and  founded  on  principle  as  well  aa 
authority. 

The  more  recent  cases  cited  in  support  of  the 
doctrine  of  Lord  Denman  are  8Uten»  v.  Fbtter, 
1  Cromp.,  M.  &  R,  849;  Uthery.  Rieh.\Q  A.d.  A 
E..  784;  Arboiiin  v.  Anderton,  1  Ad.  &  S..  N. 
S.,  498;  and  Matter*  v.  Jbbereon,  8  Com.  B.. 
100.  In  the  first  of  these  cases  tbe  question  was 
not  made,  but  the  case  was  considered  by  the 
court  in  tmnk,  together  with  Fatter  v.  Pear»o», 
arising  out  of  tbe  same  transaction;  and  it  waa 
in  reference  to  the  direction  given  to  the  jury  at 
tbe  trial  of  the  latter  case  (as  in  QUI  v.  OfMtti, 
that  Baron  Park,  in  delivering  the  judgment  c^ 
the  court,  expressed  a  doubt  of  its  promiaty, 
csptKiially  since  the  decisions  of  the  King^a 
Bench  in  Orook  v.  Jadi*  and  Back/toute  v.  Bar- 
rieon.  but  said  it  was  unnecessary  to  decide  the 
question  then,  and,  assuming  the  direction  to  be 
correct,  decided  the  case  on  other  grounda. 

In  the  other  cases,  tbe  questions  aroae  oa  the 
pleadings  under  the  new  rules. 

It  does  not  appear  that  tbe  doctrine  in  the 
case  of  Qoodman  v.  Hanty  has  been  held  by 
any  court  except  the  King's  Bench,  and  in  the 
case  of  Hatch  v.  8tarie»,  decided  in  1854  (81 
Eng.  L.  &  Eq..  219).  the  doctrine  repudiated 
by  the  King's  Bench  was  distinctly  averted. 

The  American  courts  do  not  appear  to  have 

«l  C.9L 


Digitized  by 


Google 


1867. 


QOODKAK  T.  SmOMM. 


848-S73 


bad  much  difflcuUy  at  any  time  in  determiniog 
what  facts  and  circumstances  would  amount  to 
actual  or  constructive  notice  of  any  defect  or 
infirmity  in  a  bill.  In  every  case  in  wliicliUie 
question  was  presented  (witli  the  exception  of 
one  in  €)eorgia),  the  language  of  the  judges,  as 
to  the  necessity  of  caution  on  the  part  of  the 
holder,  and  of  inquiry  when  he  had  cause  to 
suspect  the  .title  to  a  bill,  has  been  explicit. 
Before  the  decision  of  the  case  of  OtU  v.  OuMU, 
the  doctrine  it  recognizes  had  been  held  in  two 
of  the  States,  by  courts  of  as  high  authority  on 
questions  of  commercial  law  as  any  of  the 
courts  of  England,  or  any  other  country. 

As  early  as  1808,  the  Supreme  Coun  of  Mas- 
sachusetts held,  in  Ayer  v.  HuteHn*,  4  Mass., 
870,  that ' '  where  the  indorsee  receives  the  note 
under  circumstances  which  might  reasonably 
excite  suspicion,  he  ought,  before  he  takes  it, 
to  inouire  into  its  validity;  and  if  he  does  not, 
be  takes  it  subject  to  any  legal  defense  that 
could  defeat  a  recovery  by  the  payee.  In  1815 
the  Supreme  Court  of  New  York,  in  Wiggin  v. 
Buih,  12  Johns.,  806,  where  the  note  sued  on 
was  dated  34tb  May,  and  it  appeared  bv  an  in- 
dorsement that  it  was  in  fact  made  22&  April, 
held,  that  by  the  indorsement  on  the  note  of  the 
real  date,  the  plaintiff  (indorsee)  had  informa- 
tion which  ought  to  have  led  to  inquiry  ipto  the 
manner  in  which  tlie  note  had  been  ot>tained 
by  the  payee;  the  past  dating  a  note  which  was 
iodorsed,  was  an  extraordinary  circumstance 
and  ought  to  have  excited  suspicion ;  and  that 
their  neglect  to  make  the  inquiry  subjected 
them  to  all  the  consequences  of  the  transaction 
between  the  immediate  parties. 

See,  also,  Broten  v.  Taber,  6  Wend.,  666; 
Hall  V.  HtUe,  8  Conn.,  836;  Sunt  v.  Sandford, 
6  Yer^.,  887;  Bentzhooterv.  Blaekttoek,  8  Watte, 
85;  NiehoUon  v.  JPatton,  18  La.,  216;  Lapiee  v. 
O^ton,  17  La..  163. 

In  Artdreu*  v.  Pond,  18  Pet.,  66,  CkUf  Jut- 
Uee  Taney  said:  "A  person  who  takes  a  bill 
which,  upon  the  face  of  it,  was  dishonored, 
cannot  be  allowed  to  claim  the  privileges  which 
belong  to  a  bona  fide  holder  without  notice.  If 
he  chooses  to  receive  it  under  such  circum- 
stances, he  takes  it  with  all  the  infirmities  be- 
longing to  it,  and  is  in  no  better  condition  than 
the  person  from  whom  he  received  it." 

See,  also,  Fouler  v.  Brantley,  14  Pet.,  818; 
Sandfnrd  v.  Norton,  14  Vt.,  228;  MeOonnM  v. 
Hodton,  2  Oilm.,  640;  RuueU  v.  Hadduek.  8 
Qilm..  238:  Mathevm  ▼.  Pojftheu,  4  Oa.,  287; 
Louinana  State  Bank  t.  N.  0.  Kav.  Ci?.,  8  La. 
Ann.,  204;  MeKeteon  v.  Stanberry.  8  Ohio,  St., 
156;  HoOyrook  v.  Mix,  1  £.  D.  Smith.  164. 

It  is  a  well  established  principle,  that  what- 
ever is  notice  enough  to  excite  attention,  and 
Sut  a  party  on  his  guard  and  call  for  inquiry, 
I  notice  of  everything  to  which  such  inquiry 
might  liave  led.  When  a  person  has  sufficient 
information  to  lead  him  to  a  fact,  he  shall  be 
deemed  to  have  notice  of  it. 

Kennedy  v.  Qreen,  8  Myl.  &.  E.,  719;  Sugd., 
V.  A  P.,  1068;  Pringle  v.  Phmpe,  6  Sandf., 
167. 

The  decisions  which  have  l>een  cited  of  all 
the  courts  of  England  in  bank,  prior  to  1884, 
and  of  the  American  courts  at  all  times,  with  a 
single  exception,  are  but  the  application  of  the 
general  pnnciples  to  particular  cases.  That 
principle  applied  to  this  case  is  decisive  against 
See  90  How. 


the  plaintiff,  as  well  upon  the  undisputed  facts 
proved  at  the  trial  as  those  found  by  the  jurv. 

It  was  proved  beyond  controversy  that  the 
plaintiff  took  the  bill  with  a  full  knowledge  of 
several  facts  and  circumstances,  each  one  of 
which  has  been  held  deficient  to  charge  a 
holder  of  negotiable  paper  with  notice  of  de- 
fects or  infirmities  in  the  title.  He  took  the 
bill  which  he  liad  refused  to  discount,  from  his 
debtor  known  to  be  insolvent,  merely  as  a 
pledge  to  secure  a  desperate  debt. 

See  Bagan  v.  Thnifaa,  5  Dowl.  &  R,  826; 
Bayy.  Ooddinffton,  6  Johns  Ch.,  61. 

He  received  it  with  a  knowledge  that  it  had 
been  a  long  lime  in  the  hands  of  his  debtor  in 
blank,  while  he  was  in  pecuniary  difficulties. 

ffateh  V.  Searles,  81  Eng.  L.  &  Eq.,  219. 

He  not  onlv  knew  the  bill  to  be  falsely 
dated,  but  he  himself  filled  the  blank  with  the 
fidse  date  it  bore. 

Wiggin  v.  Bush,  12  Johns.,  806. 

He  attempted  to  pass  it  off,  not  only  without 
the  indorsement  of  his  firm  or  his  own  (Hoi- 
brook  V.  Jibe,  1  E.  D.  Smith,  1S4),  but  gave 
a  false  reason  for  refusing  to  indorse.  Keither 
the  plaintiff  nor  his  firm  had  authority  to  sell 
the  bill  for  another;  on  the  contrary,  thev 
had  stipulated  not  to  dispose  of  it  nor  put  it 
into  circulation  before  the  maturity  of  the  notes 
of  their  debtor.  The  demand  by  the  debtor  of 
such  a  stipulation  was  alone  sufficient  to  put 
the  plaintiff  and  his  firm  on  their  guard.  Under 
these  circumstances  the  plaintiff  cannot  com- 
plain, if  he  is  held  to  have  taken  the  bill  sub- 
ject to  the  defenses  of  the  defrauded  acceptor. 

Mr.  Jttetiee  ClUToFd  delivered  the  opinion  of 
the  court: 

This  was  a  writ  of  error  to  the  Circuit  Court 
of  the  United  States  for  the  District  of  Mis- 
souri. 

Timothy  8.  Ooodman,  a  citizen  of  the  State 
of  Ohio,  complained  in  the  court  below  of  John 
Simonds,  a  citizen  of  the  State  of  Missouri,  in 
a  plea  of  trespass  on  the  case  upon  promises. 
The  declaration  was  filed  on  the  1st  day  of 
March,  1864.  It  contained  two  counts — one 
upon  a  bill  of  exchange,  and  the  other  upon  an 
account  stated.  At  the  April  Term  following, 
the  defendant  appeared  and  pleaded  the  gen- 
eral issue,  which  was  joined,  and  several 
special  pleas  in  bar  of  the  action.  The  special 
pleas  were  held  bad  on  demurrer,  and  at  the 
October  Term,  1866,  the  parties  went  to  trial 
on  the  general  issue.  Robert  M.  Kesbit,  a  wit- 
ness called  for  the  plaintiff,  testified  that  he 
was  a  notary  public  of  the  County  of  St.  Louis; 
and  that,  as  such,  on  the  l&th  day  of  .January, 
1848,  he  presented  the  bill  in  suit  for  payment 
to  John  Simonds,  the  acceptor,  who  refused  to 
pay  it,  and  that  he  afterwards  gave  due  notice 
of  the  presentment  and  refusal  to  both  indors- 
ers.  And  the  witness  further  testified,  that  he 
was  well  acquainted  with  the  signatures  of  all 
the  parties  to  the  bill,  except  that  of  the 
drawer,  and  that  they  were  genuine.  Where- 
upon the  plaintiff  read  in  evidence  the  bill  of 
exchange  descril>ed  in  the  first  count  of  the 
declaration,  together  with  the  indorsements 
thereon,  as  they  appear  in  the  record.  W.  Nes- 
bit  &  Co.  were  merely  nominal  holders  of  the 
bill ,  never  having  had  any  interest  in  it,and  only 
indorsed  it  to  the  plaintiff  for  the  greater  con- 
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venience  in  bringioK  the  suit.  Evidence  was 
then  introduced  on  the  part  of  the  defendant, 
exhibilinx  substantially  the  following  state  of 
facts:  On  the  2iRt  day  of  June,  1847.  the  de- 
fendant addressed  a  letter  to  Wallace  Sigerson, 
who  resided  at  Cincinnati,  informing  liim  that 
he  wished  to  avail  himself  of  banking  facilities 
in  that  place,  to  carry  on  certain  business,  in 
which  he  and  John  Sigerson  had  determined 
to  engage,  and  asking  hiM  assistance,  as  a  cor- 
respondent, to  negotiate  discounts,  inclosing  at 
the  same  lime  bis  letter  of  credit  for  $10,(X)0, 
and  two  bills  of  exchange,  each  for  the  sum  of 
$5,000.  and  suggesting  in  the  same  letter  that 
they  should  require  some  $20,000  to  $25,000 
during  the  next  four  or  five  months,  in  sums  of 
about  $5,000,  as  the  same  could  be  used  from 
time  to  time.  In  the  same  letter  also  he  in- 
structed his  correspondent  to  negotiate  $5,000 
immediately,  authorizing  him  to  use  for  that 
purpose  either  the  letter  of  credit  or  the  bills  of 
exchange.  When  those  bills  were  transmitted 
to  Cincinnati,  they  were  in  all  respects  perfect 
bills  of  exchange,  except  that  the  name  of  the 
drawer  was  wanting,  and  they  were  without 
date.  They  were  lx>th  made  payable  to  the  or- 
der of  John  Sigerson.  and  by  him  indorsed  in 
blank,  and  were  accepted  by  the  defendant. 
Soon  after  their  receipt,  Wallace  Sigerson,  as 
drawer,  procured  one  of  the  bills  to  he  dis- 
counted according  to  bis  instructions,  and  re- 
mitted the  proceeds,  or  a  part  thereof,  to  the 
aefendant:  and  it  also  appeared  that,  during 
that  season,  he  procured  other  bills  of  the  same 
kind,  to  be  discounted  for  the  same  parties,  to 
the  amount  of  $26,000.  The  other  bill  for 
varded  at  that  time  is  the  one  now  in  suit. 
Wallace  Sigerson  had  also  large  transactions  of 
his  own,  the  same  season,  amounting  to  $400,- 
000.  Many  of  his  own  transactions  were  with 
his  brother,  John  Sigerson,  who  was  the  payee 
and  indorscr  of  this  bill,  and  was  jointly  an- 

faged  in  the  same  business  with  the  aefendant. 
ie  and  his  brother  interchanged  acc-ommoda- 
tion  paper,  and  some  of  their  acceptances  were 
regularly  discounted  in  bank,  and  it  did  not 
appear  that  any  complaint  was  made,  either  by 
the  acceptor  or  indorser,  that  this  bill  liad  not 
l)een  accounted  for  or  returned.  There  were 
dealings,  also,  the  same  season,  between  T.  S. 
Qoodman  &  Co.  and  Wallace  Sigerson.  They 
made  a  settlement  on  the  12lh  day  of  October, 
1847,  when  it  was  ascertained  that  the  amount 
due  to  T.  S.  Ooodman  &  Co.  was  about  $5,- 
600,  arising  principally  from  notes  discounted, 
secured  by  bills  of  exchange  as  collaterals,  on 
which  nothing  had  been  rMlized.  At  the  set- 
tlement, the  debt  was  divided  into  two  notes, 
one  having  sixty  and  the  other  seventy-flve 
days  to  run;  and  Wallace  Sigerson  testified 
that  he  gave  his  two  notes  in  payment  of  the 
debt,  and  left  this  bill  as  collateral  security 
to  the  notes,  fixing  the  dates  so  that  the 
notes  would  mature  twelve  or  fifteen  days 
before  the  bill.  Two  drafts  on  Raviscss,  Bu- 
loc'k  &  Co.,  previously  held  as  collaterals,  were 
embraced  in  the  settlement,  and  formed  a  part 
of  the  indebtedness  for  which  the  notes  were 
given;  and  McDonald,  who  was  the  Ixxik- 
keeper  of  the  plaintiff's  firm,  and  a  witness  for 
the  defendant,  testified  he  knew  of  no  other 
collateral  security  than  this  bill,  wiiich  the  firm 
held  for  those  notes.  It  would  seem,  there- 
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fore,  that  all  the  prior  collatcntU  were  surren- 
dered to  the  defendant  at  the  settlement.  There 
is  some  confusion,  and  perhaps  uncertainly,  in 
the  evidence  reported,  respecting  the  history  of 
the  bill  from  the  time  it  went  into  the  poMes 
sion  of  Wallace  Sigerson  till  it  was  thus  placed 
in  the  hands  of  T.  8.  Qoodman  &  Co.,  as  col- 
lateral security  to  the  above  mentioned  notea. 
It  may,  however,  be  gathered  frqpi  the  testi- 
mony of  Wallace  Sigerson,  that  he  first  offered 
it  for  discount  to  the  Ohio  Life  and  Trust  Ontn* 
pany,  and  shortly  afterward  to  the  plaintiff,  for 
the  same  purpose,  and  that  the  plaintiff  de- 
clined to  discount  it,  but  soon  after  took  it  a* 
collateral  security  for  temporary  loans.  How 
lon^c  the  bill  remained  in  the  possession  of  the 
plaintiff  as  collateral  securitjr  for  temporarr 
loans  does  not  appear,  nor  for  whose  benem 
the  money  was  obtained.  When  the  settlement 
look  place.  Wallace  Sigerson  told  the  plaiotiff 
that  he  had  a  right  to  use  the  bill,  and  th* 
plaintiff  agreed  that  It  should  not  be  sent  to  St. 
Louis  for  collection  till  after  the  maturity  of  the 
notea  to  which  it  was  collateral.  Nothing  of 
the  kind  was  agreed  when  it  was  left  as  ccri- 
lateral  security  for  temporary  loans.  Wallace 
Sigerson  became  the  drawer  of  this  bill,  aa  be 
h^  previously  done  with-respect  to  the  other. 
which  was  sent  him  at  the  same  time,and  filled 
up  the  date,  but  whether  at  tlie  time  of  the  set- 
tlement, or  previously,  was  not  entirely  cer- 
tain. He  failed  in  business  in  November,  ltM7, 
and  on  the  twentieth  day  of  the  same  month,  T. 
8.  Ooodman  &  Co.  addressed  a  letter  to  O.  W. 
Clark  &  Brothers,  inclosing  this  bill,  and  re- 
questing them  to  pass  it  at  the  least  rate,  oot 
exceeding  twelve  per  cent,  interest,  saving. 
"  We  do  not  indorse  it,  as  we  are  selling  it  for 
another;  and  when  L.  C.  Clark,  one  of  that 
firm,  a  few  days  afterward  offered  the  bill  for 
sale  to  the  defendant,  "  he  said  it  was  a  forgery 
of  his  name;  that  Wallace  Sigerson  had  no  au- 
thority to  use  it."  At  the  trial,  the  court,  on 
the  prayer  of  the  plaintiff,  instructed  the  jurjr 
to  the  effect,  that  if  the  plaintiff  acquired  ttie 
bill  of  Wallace  Sigerson  as  collateral  security 
without  notice  of  his  want  of  authority  to  trans- 
fer it,  that  the  plaintiff  was  unaffected  by  such 
abuse  of  trust,  and  that  the  defendant  was  pre- 
cluded from  setting  it  up  as  a  defense  in  this 
suit,  to  which  no  exceptions  were  taken.  We 
pass  over  the  first  instruction  given  to  the  jury 
on  the  prayer  of  the  defendant,  for  the  aame 
reason  that  it  was  not  excepted  to,  and  proceed 
to  examine  the  second,  as  amended  by  the 
court,  which  presents  the  princl|Ml  subject  of 
controversy  at  the  present  time.  It  was  to  the 
effect,  that  "if  such  facts  and  dicunutanoes 
were  known  to  the  plaintiff  as  caused  him  to 
suspect,  or  that  would  have  caused  one  of  ordi- 
nary prudence  to  suspect,  thiit  Wallace  Siger- 
son had  no  interest  in  the  bill,  and  no  authority 
to  use  the  same  for  his  own  beqeflt,  and  by 
ordinary  diligence  he  could  have  aacerlained 
these  facts,  then  the  jury  will  find  for  the  de- 
fendant." 

I.  The  general  question  which  the  bill  of 
exceptions  presents,  arising  upon  that  instruc- 
tion, is  certainly  one  of  very  considerable  im- 
portance, especially  to  the  mercantile  comma- 
nity,  as  it  affects  the  transfer  and  free  eireola- 
tion  of  bills  of  exchange  and  promissory  notea, 
which,  by  virtue  of  their  negotiable  quali^, 
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constitute  the  principal  medium  for  the  transac- 
lion  of  their  businem  affaire.  There  i«.  how- 
ever,  some  reason  to  doubt  whether  theevi 
dence  at  tlie  trial  furnished  any  proper  basis 
for  the  application  of  the  instruction  in  this 
case,  even  supposing  the  principle  announced 
to  be  correct  as  an  abstract  proposition:  and 
this  Kives  rise  to  a  preliminary  question,  which 
will  t>e  first  considered,  whether  the  instruction 
ought  not  to  In)  regarded  as  objectionable  on 
that  account.  When  a  prayer  for  instruction  is 
presented  to  the  court,  and  there  is  no  evidence 
in  the  case  for  the  consideration  of  the  jury,  it 
ought  always  to  t>e  withheld;  and  as  a  general 
rule,  if  it  is  given  under  such  circumstances,  it 
will  be  error  in  the  court,  for  the  reason  that  its 
tendency  may  be  and  often  is  to  mislesd  the 
junr,  by  withdrawing  their  attention  from  the 
legitimate  points  of  inquiry  involved  in  the  is- 
sue. All  that  was  shown  at  the  trial,  in  ad- 
dition to  the  description  of  the  bill,  was  the 
refusal  of  the  plaintiff  to  discount  it  when  it 
was  offered  for  that  purpose,  his  possession 
and  control  of  it  shortly  after,  as  a  pledge  for 
temporary  loans,  and  the  subsequent  transfer 
of  the  bill  to  him  as  collateral  security  at  the 
settlement,  together  with  the  circumstances  of 
that  transaction,  and'what  appeared  in  the  let- 
ter of  T.  8.  Goodman  &  Co.,  transmitting  the 
bill  to  St.  Louis  for  sale.  Other  circumstances 
are  adverted  to  in  the  printed  argument  for  the 
defendant;  but  as  they  do  not  appear  to  be  sus- 
tained by  the  evidence  in  the  case,  they  are 
omitted.  Nothing  transpired  when  the  bill 
was  offered  for  discount,  more  than  what  oc- 
curs on  similar  occasions  in  the  daily  transac- 
tions among  business  men.  It  was  offered  and 
declined,  and  that  was  the  whole  transaction, 
so  far  as  it  was  disclosed  in  the  evidence.  No 
reasons  were  assigned  by  the  plaintiff  for  de- 
clining, and  none  were  asked  for  by  the  holder, 
who  offered  the  bill.  Mere  speculative  infer- 
ences are  never  allowable,  and  cannot  be  re- 
earded  as  evidence.  The  refusal  to  discount 
tne  bill  might  have  been  for  the  reason  supposed 
in  the  instruction ;  and  so  also  it  might  have 
been  for  a  very  different  reason,  such  as  a  prior 
obligation  to  other  customers,  want  of  available 
funds,  or  from  a  de»ire  for  farther  information 
as  to  the  pecuniary  standing  of  the  parties  to 
this  bill ;  and  whether  it  was  for  any  one  of  I  he 
reasons  suggested,  or  some  other,  in  the  ab- 
sence of  any  explanation,  was  a  mere  naked 
conjecture.  Another  answer  may  also  be  given 
to  this  suggestion,  which  is  equally  decisive, 
and  that  is  the  subsequent  conduct  of  the  plaint- 
iff in  taking  the  bill  as  a  pledge  for  temporary 
loans,  which  seems  to  negative  the  supposition 
altogether  that  the  previous  refusal  to  discount 
it  was  on  account  of  any  suspicion  he  enter- 
tained, either  as  to  the  genuineness  of  the  pa- 
per or  of  the  authority  of  the  holder  to  pass  it.> 
Some  time  elapsed,  after  the  bill  was  offered 
for  discount,  before  it  was  finally  transferred 
to  the  plaintiff,  and  that  fact  undoubtedly  was 
well  known  to  the  plaintiff  at  the  time  of  the 
transfer;  and  so  also  was  the  more  important 
one  in  this  investigation,  that  during  all  that 
time  the  bill  remained  in  the  custody  or  under 
the  control  of  Wallace  Sigerson,  as  the  osten- 
sible owner,  and  that  he  claimed  and  exercised 
over  it  all  the  rights  of  a  holder  for  value.  If 
these  circumstances  are  taken  in  connection 
See  20  H«w. 


with  each  other.as  they  unquestionably  should 
be,  there  can  be  no  doubt  they  were  far  better 
suited  to  inspire  confidence  in  the  title  of  the 
holder  than  to  excite  suspicion  in  regard  to  his 
authority  to  pass  the  bill;  and  if  they  had  that 
effect,  it  was  plainly  the  fault  of  the  defendant 
in  executing  and  forwarding  the  bill  to  his  cor- 
respondent, and  in  intrusting  it  to  his  control, 
and  suffering  it  to  remain  in  his  custody  with- 
out inquiry  or  complaint.  The  want  of  date  to 
the  bill  at  the  time  it  was  offered  for  discount, 
under  the  circumstances  disclosed  in  the  evi- 
dence, was  entirely  an  immaterial  considera- 
tion. When  'the  defendant  sent  the  bill  to 
Wallace  Sigerson,  indorsed  in  blank  and  with- 
out date,  and  instrusted  it  to  bis  care  and  dis- 
cretion, to  he  used  for  his  own  l>enefit,  he 
thereby  empowered  hira  to  fill  the  blank,  as  a* 
necessary  incident  to  the  trust  conferred,  just 
as  effectually  as  if  the  authority  had  t>ecn  ex- 
pressly delegated  by  the  terms  of  the  letter  in 
which  it  was  sent.  Nor  was  it  of  any  conse- 
quence that  it  was  antedated,  as  compared 
with  the  time  when  it  was  passed  to  the  plaint- 
iff, inasmuch  as  it  was  filled  up  by  his  own 
correspondent,  before  he  parted  with  its  posses- 
sion and  control,  and  was  actually  made  to 
bear  date  sul)sequent  to  the  time  when  it  was 
received  from  the  defendant.  In  filling  it  up, 
he  but  carried  into  effect  one  of  the  purposes 
for  which  it  had  beea  forwarded,  as  is  plainly 
Indicated  from  the  general  scope  and  design  of 
the  letter.  He  was  authorized  to  use  the  bill 
to  raise  money  for  the  benefit  of  the  defend- 
ant; and  in  onier  to  use  the  bill  for  that  pur- 
pose, it  must  have  been  expected  that  he  would 
become  the  drawer,  and  fill  up  the  date  at  his 
discretion.  Independently,  however,  of  the 
terms  of  the  letter,  it  may  be  asserted  as  a 
general  principle,  that  where  a  party  to  a  nego- 
tiable bill  of  exchange  or  promissory  note  in- 
trusts it  to  the  custmly  of  another,  when  it  is 
without  date,  whether  it  be  for  the  purpose  to 
accommodate  the  person  to  whom  it  was  in- 
trusted, or  to  be  used  for  his  own  l)enefit,  such 
bill  or  note  carries  on  its  face  an  implied  au- 
thority to  fill  up  the  blank;  and,  as  between 
such  party  to  the  bill  or  note  and  innocent 
third  parties,  the  person  to  whom  it  was  so  in- 
trusted must  l>e  deemed  the  agent  of  the  party 
who  committed  such  bill  or  note  to  his  custody, 
and  as  acting  under  his  authority,  and  with  his 
approbation.  MUcKeU  v.  Oulter,  7  Cow. .  836, 
and  note. 

The  general  doctrine  on  this  subject,  and  the 
reasons  on  which.it  is  founded,  are  stated  by 
Shaw,  Oh.  J.,  in  Androteoggin  Bank  v.  Kim- 
ball,  10  Cush.,  878,  as  fellows:  ''The  rule  is 
very  clear,  that  if  one  party,  intending  to  ac- 
commodate another,  signs  liis  name  to  a  blank 
paper,  he  authorizes  the  other  to  whom  he  de- 
livers it,  and  for  whose  accommodation  it  was 
made,  to  fill  up  the  blank;  and  the  filling  up, 
being  done  by  his  authority,  is  his  act,  and 
he  is  l>ound  by  it;  and  we  concur  in  the  prin- 
ciple, and  think  it  applies  with  even  more  force 
when  it  was  done  for  his  own  tienefit,  as  in 
this  case."  VMet  v.  Patton,  5  Cranch,  142; 
RasiieU  v.  Langstaffe,  2  Doug.,  514;  OoUis  v. 
Emett.  1  H.  Black.,  318;  Montague  y.  Pu-ldnt, 
22  Eng.  L.  &  Bq.,  516. 

The  circumstances  thus  far  considered,  we 
think,  afforded  no  ground  of  inference  what- 
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ever  to  Bupport  the  theory  of  fact  sMiimed  in 
the  inttmction.  Bat  it  is  more  difficult  to  dis- 
pose of  those  that  follow  in  the  same  way,  on 
account  of  the  extremely  indefinite  nature  of 
Ute  inquiry  arisinfc  under  the  instruction.  One 
man  is  more  readily  influenced  to  suspect  fraud 
in  matters  of  busmess  than  another,  and  the 
same  individual  may  be  differently  imprest 
by  similar  transactions  occurring  at  different 
times  under  precisely  similar  circumstances;  so 
that  in  some  cases,  where  the  evidences  to  ex- 
cite suspicion  were  slight,  it  might  be  impossi- 
ble to  determine  whether  they  were  or  were 
not  of  a  character  to  be  regarded  as  tending  to 
support  an  issue  lilce  the  one  presented  under 
the  first  branch  of  the  instruction,  without  first 
ascertaining  the  general  characteristics  of  the 
-mind  of  the  individuBl  who  was  the  subject  of 
the  inquiry,  and  his  usual  habit  in  conducting 
his  business  affairs.  A  striking  illustration  of 
the  difficulty  attending  the  investigation  is  to 
be  found  in  the  instruction  itself,  assuming  for 
the  present  that  it  must  be  understood  accord- 
ing to  the  usual  import  of  the  language  em- 
ployed. Under  its  first  branch  it  was  neces- 
sary, in  order  to  relieve  the  defendant,  that  the 
jury  should  find  that^  such  facts  and  circum- 
stances were  known  to  the  plaintiff  as  caused 
him  to  suspect  the  title  or  authority  of  the. 
holder  to  transfer  the  bill.  But  the  jury  might 
come  to  the  conclusion  that  the  plaintiff  was 
thoughtless,  confiding,  or  inattentive  on  the 
occasion,  and  that  he  in  fact  took  the  bill  with- 
out any  such  suspicion ;  and  to  guard  against 
the  effect  of  such  a  finding,  the  second  branch 
of  the  instruction  was  framed,  and  under  that 
it  was  of  no  consequence  whether  the  plaintiff 
himself  suspected  the  title  of  the  holder  or  not, 
as  the  defendant  was,  nevertheless,  to  be  fully 
exonerated  if  the  jury  found  that  such  facts 
and  circumstances  were  known  to  him  as  would 
have  caused  one  of  ordinary  prudence  to  sus- 
pect, and  by  ordinary  diligence  be  could  have 
ascertained,  the  true  state  of  the  title.  Here 
was  an  attempt  to  prescribe  a  standard  in  the 
investigation,  by  which  the  degree  of  suspicion 
intended  to  be  required  to  defeat  the  claim  of 
the  plaintiff  could  be  ascertained  and  measured 
by  the  Jury;  but  under  the  first  branch  of  the 
instruction  no  such  attempt  was  made,  and  no 
other  criterion  was  furnished  to  guide  the  jury 
in  their  deliberations,  than  mere  naked  suspi- 
cion; and  consequently,  if  the  jury  believed, 
from  the  evidence  in  the  case,  that  the  plaintiff 
at  the  time  of  the  transfer  suspected  the  title 
or  authority  of  the  holder  to  pass  the  bill,  no 
matter  how  slight  his  suspicions  were,  they 
vera  directed  to  return  their  verdict  for  the  de- 
fendant. With  this  explanation  as  to  the  nat- 
ure of  the  present  inquiry,  we  will  proceed  to 
notice  the  remaining  circumstances  relied  on  as 
evidence  in  the  case  to  support  the  instruction. 
They  consist  of  the  knowledge  that  the  plaintiff 
is  supposed  to  have  acquireo  at  the  settlement, 
that  Wallace  Sigerson  was  embarrassed  in  his 
business  affairs,  and  of  the  subsequent  conduct 
of  his  firm,  in  forwarding  Uie  bill  to  St.  Louis 
before  the  maturity  of  the  notes,  and  the  re- 
mark in  their  letter  that  they  did  not  indorse 
the  bill,' as  they  were  selling  it  for  another. 
These  circumstances  are  consistent  with  the 
proposition  of  fact  assumed  in  the  instruction ; 
and  though  they  are  susceptible  of  an  entirely 
•40 


different  explanation,  yet  perhaps  it  would  be 
going  too  far  to  say,  as  matter  of  law,  that 
they  afforded  no  ground  of  inference  in  tbe 
direction  supposed  by  the  defendant.  We 
think,  therefore,  that  the  Judgment  ought  not 
to  be  reversed  on  the  ground  that  there  was  no 
evidence  in  the  case  to  authorize  the  instruc- 
tion. We  say  so.  however,  in  reference  to  the 
peculiar  issue  arising  under  that  instructiim, 
and  the  form  of  the  questions  submitted  to  the 
Jury,  and  not  in  respect  to  any  different  ifooe 
which  may  properly  arise  hereafter  in  cases  of 
this  description.  There  is  a  wide  difference 
between  suspicion  and  knowledge  in  respect  to 
the  subject  matter  under  consideration,  and 
even  as  between  the  evidences  of  suspicion,  and 
such  as  would  show  gross  negligence  on  tbe 
part  of  a  banker  or  business  man  when  dis- 
counting or  purchasing  negotiable  paper  trans- 
ferable by  delivery.  A  person  may  often  sus- 
pect in  matters  of  business  what  in  fact  he 
does  not  believe,  and  experience  teaches  that 
be  will  sometimes  suspect  what  he  has  no  rea- 
son to  believe,  and  that,  too,  when  the  evidences 
to  excite  suspicion  are  so  slight  that  he  himself 
would  scorn  to  acknowledge  them  as  the  basis 
of  his  action  in  the  premises.  Evidence  merely 
tending  to  show,  as  in  this  case,  that  a  party, 
in  acquiring  a  negotiable  bill  of  exchange  or 
promissory  note,  suspected  the  title  of  the 
bolder  at  the  time  of  tho  delivery,  would 
clearly  be  insufficient  to  authorize  the  conclu- 
sion Uiat  he  was  guilty  of  groes  negligence 
when  the  transfer  was  made,  and  it  wouM 
hardiv  constitute  an  approach  towards  proof 
that  he  had  knowledge  that  such  holder,  who 
was  known  to  be  dealing  in  such  paper,  and 
claimed  the  right  to  use  it.  was  guilty  of  any 
breach  of  trust  in  psssing  it. 

II.  The  more  important  question,  whether 
the  instruction  was  correct,  remains  to  be  con- 
sidered; and  in  approaching  tliat  questicm  it 
becomes  necessary,  in  the  first  place,  to  ascer- 
tain what  tbe  instruction  was,  and  to  deduce 
from  it  the  principle  of  commerdal  law  which 
was  applied  to  the  casci  It  was  somewhat  pe- 
culiar m  its  language,  and,  in  fact,  contaiMd 
two  distinct  propositions,  differing  essentially 
in  certain  aspects,  and  not  entirely  reconcilable 
with  each  other:  and  yet  we  cannot  doubt  that 
the  Circuit  Court,  in  giving  the  instruction  to 
the  jury,  intended  to  apply  the  doctrine  to  the 
case,  that  the  title  of  the  holder  of  a  negotiable 
bill  of  exchange  acquired  before  maturity  is 
not  protected  against  prior  equities  of  the  ante- 
cedent parties  to  the  bill,  where  it  was  taken 
without  inquiry,  and  under  circumstances 
which  ought  to  have  excited  the  suspicions  of 
a  prudent  and  careful  man.  Such  was  cer- 
tainly the  general  scope  of  tbe  instruction,  es- 
pecially its  second  proposition;  and  such,  it 
may  be  presumed,  was  the  general  principle 
intended  to  be  embodied  in  the  questions  sob- 
mitted  to  the  jury.  They  have  been  so  treated 
here  in  tbe  oral  argument  for  the  plaintiff,  and 
were  treated  in  the  same  way  in  the  printed  ar- 
gument filed  for  the  defendant.  Whether  either 
or  both  of  tlie  questions,  in  the  form  in  which 
they  were  submitted,  were  objectionable  as  ui- 
volving  a  departure  from  ihe  doctrine  intended 
to  be  applied,  it  will  nut  become  necessary  to 
inquire.  One  thing  is  certain — if  the  general 
principle  cannot  be  sustained,  there  i*  noiliiiig 
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in  the  features  of  the  departure  from  it.  or  the 
particular  phraseolon  of  the  questions  sub- 
mitted, to  benefit  the  defendant.  Undoubtedly 
the  same  eeneral  idea  pervaded  the  instruction, 
though  the  questions  were  submitted  to  the 
jury  In  different  forms,  in  order  to  meet  the 
different  aspects  of  the  evidence  in  the  case. 
It  was  to  the  effect,  that  if  the  plainliff  bad 
acquired  the  bill  under  the  circumstances  de- 
scribed in  either  branch  of  the  instruclioD, 
then  he  had  acted  without  due  caution,  and 
was  not  entitled  to  recover.  All  the  other 
grounds  of  defense  liad  t)een  provided  for  in 
other  prayers  for  instruction.  This  one  was 
obviously  prepared  to  raise  the  single  ques- 
tion, whether  the  plaintiff  had  acted  with 
due  caution  in  acquiring  the  bill,  and  conse- 
quently assumed  all  thet>tber  requisites  of  a 
good  title  in  favor  of  the  plaintiff.  The  only 
question,  therefore,  arising  under  the  instruc- 
tion, is,  whether  the  rule  of  commercial  law 
applied  to  the  case  was  correct. 

Bills  of  exchange  are  commercial  paper  in 
the  strlclest  sense,  and  must  ever  be  regarded 
as  favored  instruments,  as  well  on  account  of 
their  negotiable  quality  as  their  universal  con- 
venience in  mercantile  affairs.  They  may  be 
transferred  by  indorsement;  or  when  indorsed 
in  blank,  or  made  payable  to  bearer,  they  are 
transferable  by  mere  delivery.  The  law  encour- 
ages their  use  as  a  safe  and  convenient  medium 
for  the  settlement  of  balances  among  mercan- 
tile men;  and  any  course  of  judicial  decision 
calculated  to  restrain  or  impede  their  free  and 
anembarrassed  circulation,  would  be  contrary 
to  the  soundest  principles  of  public  policy. 
Mercantile  law  is  a  system  of  jurisprudence 
acknowledged  by  all  commercial  nations;  and 
upon  no  subject  is  it  of  more  importance  that 
there  should  be,  as  far  as  practicable,  uni- 
formity of  decision  throughout  the  world.  A 
-well  defined  and  correct  exposition  of  the  rights 
of  a  bona  fide  holder  of  a  negotiable  instru- 
ment was  given  by  this  court  in  aieift  v.  Tyton, 
16  Pet.,  p.  1,  as  long  ago  as  1843;  and  we  aidopt 
that  expiosition  relative  to  the  point  under  con- 
sideration on  the  present  occasion,  as  one  accu- 
rately defining  the  nature  and  character  of  the 
title  to  those  instruments  which  such  holder 
acquires  when  they  are  transferred  to  him  for 
a  valuable  consideration.  This  court  then  said, 
and  we  now  repeat,  that  a  Aono  fide  holder  of 
a  negotiable  instrument  for  a  valuable  condd- 
eration,  without  notice  of  facts  which  impeach 
its  validity  between  the  antecedent  parties,  if 
he  take^  it  under  an  indorsement  made  before 
the  same  becomes  due,  holds  the  tide  unaffected 
by  these  facts,  and  may  recover  thereon,  al- 
though, as  between  the  antecedent  parties  the 
transaction  may  be  without  any  legal  validity. 
Tttat  question  was  not  one  of  new  impression 
at  the  date  of  that  decision,  nor  was  it  so  re 
garded  either  by  the  court  or  the  learned  judge 
who  gave  the  opinion;  on  the  contrary,  it  was 
declared  to  be  a  doctrine  si>  long  and  so  well 
established,  and  so  essential  to  the  security  of 
negotiable  paper,  that  it  was  laid  up  among 
the  fundamentals  of  the  law,  and  required  no 
authority  or  reasoning  to  l>e  brought  out  in  its 
support;  and  the  opmion  on  that  point  was 
fully  approved  by  every  member  of  the  court, 
and  we  see  no  reason  to  qualify  or  change  it 
in  any  respect.  Such  l)eing  the  settled  law  in 
See  ao  How. 


this  cport,  It  would  seem  to  follow  as  a  neces- 
sary conseouence  from  the  proposition  as  stated, 
that  if  a  bill  of  exchange,  indorsed  in  blank,  so 
as  to  be  transferable  oy  delivery,  be  misap- 
propriated by  one  to  whom  it  was  intrusted, 
or  even  if  it  be  lost  or  stolen,  and  afterwards 
negotiated  to  one  having  no  knowlege  of  these 
facts,  for  a  valuable  consideriktion,  and  in  the 
usual  course  of  business,  his  title  would  l>e 
good,  and  that  he  would  be  entitled  to  recover 
the  amount.  The  law  was  thus  framed,  and 
has  been  so  administered,  in  order  to  encourage 
the  free  circulation  of  negotiable  paper  by  giv- 
ing confidence  and  security  to  those  who  receive 
it  for  value;  and  this  principle  is  so  compre- 
hensive in  respect  to  bills  of  exchange  and.prom- 
issory  notes,  which  pass  by  delivery,  that  the 
title  and  possession  are  considered  as  one  and 
inseparable,  and  in  tlie  absence  of  any  explana- 
tion the  law  presumes  that  a  party  in  possession 
holds  the  instrument  for  value  until  the  con- 
trary is  made  to  appear,  and  the  burden  of 
proof  is  on  the  party  attempting  to  impeach 
the  title.  These  principles  are  certainly  in  ac- 
cordance with  the  general  current  of  aut  horities, 
and  are  believed  to  correspond  with  the  general 
understanding  of  those  engaged  in  mercantile 
pursuits.  The  word  "  notice,"  as  used  by  this 
court  on  the  occasion  referred  to,  we  think  must 
Ix!  understood  in  the  same  sense  as  "  knowl- 
edge," and  indeed  that  is  one  of  its  usual  and  ap- 
propriate significations.  Where  the  supposed 
defect  or  infirmity  in  the  title  of  the. Instrument 
appears  on  its  face  at  the  time  of  the  transfer, 
the  question  whether  a  party  who  took  it  liad 
notice  or  not,  is  in  general  a  question  of  con- 
struction, and  must  oe  determined  by  the  court 
as  matter  of  law;  and  so  it  was  understood  by 
this  court  in  Andrews  v.  Pimdet  al.,  18  Pet., 
05.  where  it  is  said  tliat ;'  a  person  who  takes 
a  bill  which  upon  the  face  of  it  was  dishonored, 
cannot  be  allowed  to  claim  the  privileges 
which  belong  to  a  bona  fide  holder.  If  ne 
chooses  to  receives  it  under  such  circumstances, 
he  takes  it  with  all  the  infirmities  belonging  to  it, 
and  is  in  no  better  condition  than  the  person  from 
whom  he  received  it."  And  the  same  doctrine 
was  adopted  and  enforced  in  F\neler  v.  BrarUly, 
14  Pet.,  818,  where,  in  speaking  of  a  promissory 
note  so  marked  as  to  show  for  whose  benefit  it  was 
to  be  discounted,  this  court  held  that  all  those 
dealing  in  paper  "with  such  marks  on  its  face, 
must  M  presumed  to  have  knowledge  of  what 
It  imported."  SeeBrotan  v.  Diuu,  8  T.  R.,  80. 

Other  cases  of  like  character,  where  the 
defect  appears  on  the  face  of  the  instrument, 
are  referred  to  in  the  printed  argument  for  the 
defendant  as  affordinj^  a  support  to  the  instruc- 
tion under  consideration;  but  it  is  so  obvious 
than  they  can  have  no  such  tendency,  that  we 
forbear  to  pursue  the  subject.  Ayer  v.  Hatch- 
t'/M.  4  Mass.,  870:  Wtggin  v.  Biuk,  13  Johns. 
806;  Gone  v.  Baldwin.  12  Pick.,  045;  Brown  v 
Tuber.  6  Wend.,  666. 

But  it  is  a  very  different  matter  when  it  is 
proposed  to  impeach  the  title  of  a  holder  for 
value,  by  proof  of  any  facts  and  circumstances 
outside  of  the  instrument  itself.  He  is  then  to 
l>e  affected,  if  at  all,  by  what  has  occurred  be- 
tween other  parlies,  and  he  may  well  claim  an 
exemption  from  any  consequences  flowing  from 
their  acts,  unless  it  be  first  shown  that  he  had 
knowledge  of  8U(^  facts  and  circuiqa(«BCes  al 
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the  time  the  trenafer  was  made.  Nothing  less 
than  proof  of  knowled^  of  such  facts  and  cir- 
cumstances can  meel  the  exigencies  of  such  a 
defense;  else  the  proposition  as  stated  is  not 
trae.  that  a  party  who  acquires  commercial 
paper  in  the  usual  course  of  business,  for  value 
and  without  notice  of  any^  defect  in  the  title, 
may  hold  it  free  of  all  equities  between  the  an- 
tecedent parties  to  the  instrument.  Admit  the 
proiK>!iition,  and  the  conclusion  follows.  And 
the  question  whether  the  party  had  such 
knowledge  or  not,  is  a  question  of  fact  for  the 
jury,  and,  like  other  disputed  questions  of 
tcienter,  must  be  submitted  to  their  determina- 
tion, under  the  instructions  of  the  court;  and 
the  proper  Inquiry  is,  did  the  partv,  seeking  to 
enforce  the  payment,  have  knowledge,  at  the 
time  of  the  transfer,  of  the  facts  and  circum- 
stances which  impeach  the  title,  as  between  the 
antecedent  parties  to  the  instrument?  and  if  the 
jury  find  that  he  did  not,  then  he  is  entitled  to 
recover,  unless  the  transaction  was  attended  by 
bad  faith,  even  though  theinstrument  had  been 
lost  or  stoleiL  Every  one  must  conduct  himself 
honestly  in  respect  to  the  antecedent  parties, 
when  he  takes  negotiable  paper,  in  order  to  ac- 
quire a  title  which  will  shiela  him  against  prior 
equities.    While  he  is  not  obliged  to  make  in- 

auiries,  he  must  not  willfully  shut  his  eyes  to 
le  means  of  knowledge  which  he  knows  are  at 
hand,  as  waspiainly  intimated  by  Baron  Parke, 
\n' May  v.  Chapman,  16  Mees.'&  W.,  856,  for 
the  reason  that  such  conduct,  whether  equiva- 
lent to  notice  or  not,  would  be  plenary  evidence 
of  bad  faith.  Mere  want  of  care  and  caution, 
which  was  the  criterion  assumed  in  the  instruc- 
tion, falls  BO  far  below  the  true  standard  re- 
quired by  law.  which  is  knowlege  of  the  facts 
and  circumstances  that  impeach  the  title,  that 
we  feel  indisposed  )o  pursue  the  general  dis- 
cussion, and  proceed  to  coi^flrm  the  views  we 
have  advanced  as  to  what  the  law  is,  by  refer- 
ring to  some  of  the  decisions  in  the  English 
courts,  from  which,  as  an  important  source  of 
commercial  law,  most  of  our  own  rules  upon 
the  subject  have  been  derived. 

The  leading  case  among  the  more  modem  de- 
cisions in  that  country,  is  that  of  Ooodmat%  v. 
Harvey,  4  Ad.  &  £.,  870.  That  was  a  case  in 
bank,  on  a  rule  niiit,  which  was  made  absolute. 
Lord  Denman,  in  delivering  judgment,  said: 
"We  are  all  of  opinion  that  gross  negligence 
only  would  not  be  a  sufficient  answer,  where  a 
parly  has  given  consideration  for  the  bill ;  gross 
negligence  may  be  evidence  of  mala  Mes,  but 
it  is  not  the  same  thing.  Where  the  bill  has 
pasKed  to  the  plaintiff  without  any  proof  of  bad 
faith  in  him,  there  is  no  objection  to  his  title." 
That  case  was  followed  by  Utiier  v.  Bieh,  10 
Ad.  &  £.,  784,  which  was  also  argued  before 
a  full  court,  and  the  same  learned  judge  held 
(hat  the  only  proper  mode  of  implicatiDg  the 
plainriff  in  the  alleged  fraud  by  pleading  was 
to  aver  that  be  had  notice  of  it,  leaving  the  cir- 
cumstances <  by  which  that  notice  was  to  be 
proved,  directly  or  indirectly,  to  be  established 
In  evidence;  and  he  further  iield,  that  an  aver- 
ment that  the  plaintiff  was  not  a  bona  fide  holder 
was  not  equivalent.  According  to  the  rule 
laid  down  in  Qoodman  v.  Harvey,  which  indu- 
bitably is  the  settled  law  in  all  English  courts, 
proof  that  the  plaintiff  bad  been  guillyof gross 
uegligeuce  in  acquiring  the  bill,  ought  not  to 
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defeat  bis  right  to  recover;  and  if  not,  it  aerres 
to  exemplify  the  magnitude  of  the  error  as- 
sumed in  the  instruction,  that  any  facts  and 
circumstances  which  would  excite  the  suspidon 
of  a  careful  and  prudent  man  were  sulficient  to 
destroy  the  title.  It  is  clear  that  one  or  the 
other  of  these  rules  must  be  incorrect ;  both  can- 
not be  upheld.  Gross  negligence  is  deQned  to 
consist  of  the  omission  of  that  care  which  even 
inattentive  and  thoughtless  men  never  fail  to 
take  of  their  own  property;  and  if  such  neglect 
would  not  dofeat  the  right  to  recover — and 
clearly  it  would  not.  unless  attended  by  bad 
faith — it  cannot  require  any  farther  reaacming 
to  demonstrate  that  the  instruction  was  erro 
neous.  Several  cases  have  been  decided  in  En- 
gland upon  the  same  subject,  and  to  tiie  mme 
effect,  and  the  rule  laid  down  in  Qoodman  v. 
Hartey  is  now  adopted  and  sanctioned  by  the 
most  approved  elementary  treatises  upou  com- 
mercial law.  Biip/iaelv.  TheBankofBnglaitd, 
88  Eng.  L.  &  Eq..  376;  SUpKen*  v.  F^er.  I 
Cramp.  H.  &  R.  849;  Palmtr  v.  Bidtard;  1 
Eng.  L.  &  Eg.,  5^;  Arbouin  v.  Andenon,  1 
Ad.  &  Ell.,  N.  8.,  498;  May  v.  Chapman,  IS 
Mees.  &  Wel9.,  855;  Chitty  on  Bills.  12th  ed., 
257;  Storv  on  Bills,  8d  ed.,  sec.  416;  Bvles  on 
Bills,  4th'  Am.  ed..  121  to  186;  Smith'a  Mer. 
Law,  ed.  1857,  265;  Edwards  on  Bills.  909;  1 
Saund  PI.  &  Ev.,  691;  Wheeler  T.  Guild,  iO 
Pick.,  545;  Bruth  v.  Seribner,  11  Conn..  »88; 
Baekhoute  v.  Harrimn..  6  Bani.  &  Ad.,  1008; 
Qwynn^.  Let,  9  0ill.  188. 

These  cases,  beyond  controversy,  conflrm  the 
rule  laid  down  by  this  court  in  »eift  ▼.  7y«>», 
and  they  also  furnish  the  fullest  evidence,  by 
their  harmony  each  with  the  other,  as  well  at 
by  their  entire  consistency  with  the  principal 
case,  that  the  law  has  been  uniform  since  the 
decision  in  Qoodman  v.  Harvey,  which  was  de- 
cided in  1836;  and  we  think  it  will  appear,  npon 
an  examination,  that  it  has  always  been  the 
same,  at  least  from  a  very  early  period  in  the 
history  of  English  jurisprudence  down  to  the 
present  time,  except  for  an  interval  of  abont 
twelve  years,  while  the  doctrine  prevailed 
which  is  now  invoked  in  support  of  the  instruc- 
tion in  this  case.  That  doctrine  had  its  origin 
in  QMy.  Gubitt,  8  Bam.  &  C,  466.  and  it  was 
followed  by  the  other  cases  referred  to  in  tlie 
printed  argument  for  defendant.  It  was  de- 
cided in  1834.  and  it  is  true,  ax  the  caivH  cited 
abundantly  show,  that  it  was  acquiesced  in  for  a 
time,  as  a  correct  exposition  of  the  oonamercial 
law  upon  the  subject  under  ronf^ideration.  At 
the  same  time,  it  is  proper  to  remark,  that  th«e 
is  not  wanting  respectable  authority  that  it  bad 
l>een  much  disapproved  of  before  it  was  direct- 
ly questioned;  and  it  is  certain,  that  nearly  tcro 
years  before  it  was  finally  overruled.  Parke, 
Baron,  in  delivering  judgment  in  Ht^er  r. 
Pearton,  1  Cromp..  M.  &  R.  849.  re^vded  it 
as  a  mere  dieta.  rather  than  the  decision  of  the 
judges  of  the  King's  Bench."  See  Raphael  v. 
The  BarUcofBnfiind,  per  Cresawell.  88  L.  ft 
£q.,  276.  The  reasons  assigned  for  that  de- 
parture from  the  long  established  rule  upon  the 
subject  are  as  remarkable  and  unsatisfactory  as 
the  change  was  sudden  and  radical,  and  yet 
their  particular  examination  at  tliis  time  is  un- 
necessary. It  is  a  sufficient  answer  to  the  esse 
to  say.  that  it  has  been  distinctly  overruled  in 
the  tribunal  where  it  was  decided,  and  has  not 
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been  considered  an  authority  in  tliat  court  for 
more  tlian  twenty  years.  The  doctrine,  says 
Mr.  Chitty,  in  his  treatise  on  bills,  is  now  com- 
pletely exploded,  and  the  old  rule  of  law  that 
the  holder  of  bills  of  exchange,  indorsed  in 
blank  and  transferable  by  delivery,  can  give  a 
title  which  he  does  not  possess,  to  a  person 
talking  them  bona  fide  for  valae,  is  again  re  es- 
tablished in  its  fullest  extent.  It  was  not,  how- 
ever, accomplished  at  a  single  blow,  but  the 
error,  so  to  speak,  was  literally  broken  up  and 
and  destroyed  by  installments.  The  foiinda- 
tiou  of  the  superstructure  was  severely  shnken 
in  Crook  v.  Jadi*,  5 Bam  &  Ad.,  909,  when  the 
full  t)ench  first  came  to  the  conclusion  that 
want  of  due  care  and  caution  were  iasutficient 
to  constitute  a  defense,  and  that  'gross  negli- 
gence, at  least,  must  be  shown,  to  defeat  a  re- 
recovery.  But  it  was  left  to  the  case  of  OooA- 
man  v.  Hartey,  4  Adol.  &  E.,  870,  to  announce 
a  complete  correction  of  the  error,  when  Lord 
Denman  declared,  we  have  shaken  off  the  last 
remnant  of  the  contrary  doctrine. 

A  brief  reference  to  some  of  the  earlier  cases 
will  be  sufficient  to  show  that  the  decision  in 
OiU  v.  CabUt,  8  Barn.  &  C,  466,  was  a  depart- 
ure from  the  well  known  and  long  established 
rule  upon  the  subject  under  consideration.  One 
of  the  earliest  cases  umially  referred  to  is  that 
of  Hinton's  case,  reported  in  2  Show.,  235.  It 
was  an  action  of  the  case  againxt  the  drawer 
upon  a  bill  of  exchange  payable  to  bearer.  The 
court  ruled  that  the  holder  must  entitle  himself 
to  it  en  a  consideration:  "for  if  he  come  to  be 
bearer  by  casualty  or  knavery,  he  shall  not  have 
the-  benefit  of  it;"  and  so  in  Anonymout,  1 
Salk.,  126,  where  a  bank  note  payable  to  A,  or 
bearer,  was  lost,  and  found  by  a  straneer,  and 
by  him  transferred  to  C,  for  value.  Ilolt,  Gh. 
J.,  held  that  "A  might  have  trover  against  the 
stranger,  for  he  had  no  title  to  it,  but  not  against 
C,  by  reason  of  the  course  of  trade,  which  cre- 
ates a  property  in  the  bearer."  And  again  in 
MiUerv.  Baee,  1  Burr,  452,  whereanina-keep- 
er  received  a  bank  note  from  his  lodger  in  the 
course  of  business,  and  paid  the  balance.  Lord 
Mansfield  held  he  might  retain  it,  as  he  came 
by  it  fairly  and  bona  fide,  and  for  value,  and 
without  knowledge  that  it  had  been  stolen. 
And  on  a  second  occasion,  in  Grant  v.  Vaugh- 
an,  8  Burr,  1516,  where  a  bill  payable  to  bear- 
er was  lost,  and  the  finder  passed  it  to  the 
plaintiff,  the  same  court  left  it  to  the  Jury  to 
find  whether  he  came  to  the  possession  fairly 
and  bona  fide.  But  a  still  stronger  case  is  that 
of  Peaeoek  v.  R/iodea.  3  Doug.,  6U3,  where  a  bill 
of  exchange,  indorsed  in  blank,  was  stolen  and 
passed  to  the  plaintiff  by  a  man  not  known.  It 
was  argued  for  the  defendant,  that  a  holder 
should  not  in  prudence  take  a  bill  unless  he 
knew  tho  person.  Lord  Mansfield  answered, 
"that  the  law  is  well  settled,  that  a  holder  com- 
ing fairly  by  a  bill  has  nothing  to  do  with  the 
transaction  between  the  origlasl  parties.  •  *  • 
The  question  of  mala  fide*  was  for  the  consid- 
eration of  the  jury."  And  lastly,  and  to  the 
same  effect,  is  taxumn  v.  We»ton  etal..  4  Esp., 
66,  where  a  bill  of  exchange  for  £500  wai 
lost  or  stolen,  and  was  discounted  by  plaintiff 
for  a  stranger.  It  was  insisted  for  the  defend- 
ant, that  "a  banker  or  any  other  person  should 
not  discouut  a  bill  for  one  unknown  without 
using  diligence  to  inquire  into  the  circum- 
See  ao  Uow. 


stances."  Lord  Kenyon  replied,  that  "to adopt 
the  principles  of  the  defense  would  be  to  par- 
alyze the  circulation  of  all  the  paper  in  the 
country,  and  with  it  all  its  commerce;  that  the 
circumstance  of  the  bill  having  been  lait.  might 
have  been  material,  if  they  could  bring  knowl- 
edge of  that  fact  home  to  the  plaintiff."  The 
cases  cited,  commencing  in  1694  and  ending  in 
1801.  are  sufficient  to  show  what  the  state  of 
the  law  was  in  1824,  when  OiU  v.  Cubitt,  8 
Bam.  &  C,  466,  was  decided,  especially  as  tho 
judges  of  the  King's  Bench,  in  giving  their 
opinions  on  that  occasion,  did  not  pretend  tliat 
there  were  any  later  decisions  in  which  it  hud 
been  modified. 

III.  But  assuming  that  the  instruction  was 
erroneous,  it  is  still  insisted,  by  the  course  of 
the  argument  for  the  defendant,  that  it  wasim- 
materml;  and  the  argument  proceeds  upon  the 
ground  that  the  case,  as  made  in  the  bill  of  ex- 
ceptions, shows  that  the  plaintiff  was  not  the 
holder  of  the  bill  for  a  valuable  consideration, 
in  the  usual  course  of  business.  On  the  con- 
trary, it  is  insisted  that  he  held  it  merely  as  a 
collateral  security  for  a  pre-existing  debt,  with- 
out any  present  consideration  at  the  time  of  the 
transfer,  and  that  a  party  who  takes  negotiable 
paper  under  such  circumstances  does  not  ac- 
quire it  in  the  usual  course  of  business,  and 
consequently  takes  it  subject  to  prior  equities. 
Whatever  may  be  our  impressions  In  a  case 
like  the  one  supposed,  we  think  the  question 
does  not  arise  in  the  present  record,  assuming 
the  facts  to  be  as  they  are  e>chibited  in  the  biU 
of  exceptions;  and  the  answer  to  the  argument 
will  be  liased  entirely  upon  that  assumption,  with- 
out prejudice  to  what  may  hereafter  appear. 
When  the  settlement  was  made,  the  new  notes 
were  given  in  payment  of  the  prior  indebtedness, 
and  tiie  collaterals  previously  held  were  surren- 
dered to  the  defendant, and  the  time  of  payment 
wasextended  and  definitely  fixed  by  the  term*  of 
the  notes,  showingan  agreement  to  give  time  for 
the  payment  of  a  debt  already  over-due,  and  a 
forbearance  to  enforce  remedies  for  its  recovery ; 
and  the  implication  is  very  strong,  that  the 
delay  secured  by  the  arrangement  constituted 
the  principal  Inducement  to  the  transfer  of  the 
bill.  Such  a  suspension  of  an  existing  demand 
is  frequently  of  the  utmost  iraporttmce  to  a 
debtor,  and  it  constitutes  one  of  the  oldest  titles 
of  the  law  under  the  head  of  forbearance,  and 
has  always  been  considered  a  sufficient  and 
valid  consideration. 

suing  V.  Vanderlyn.  4  Johns., 237;  Afortonv. 
Burn.  7  Ad.  &EI.,  19;  Baker  v.  Walker,  14 
Mees.  &  W.,465;  Jennisonv.  Stafford,  1  Cush. 
168;  Walton  v.  MateaU.  13  Mees.  &  W.,  458; 
Com.  Dig.,  action  AttumpsU,  B.  1;  Wheeler  ii 
Sloeum.  16  Pick.,  63;  Story  on  Prom.  Notes 
sec.  186,  and  cases  cited. 

The  surrender  of  other  instruments,  although 
held  as  collaleral  security,  is  also  a  good  con- 
sideration; and  this,  as  well  as  the  former 
proposition,  is  now  generally  admitted,  and  is 
not  open  to  dispute. 

Dupeau  v.  Waddington,  6  Whar.,  220;  Horn- 
bUnrer  v.  Proitd,  2  Barn.  St  Aid.,  327;  lUdouty. 
Britlow,  1  Cromp.  Jl  J.,  231:  Bank  ofSalina 
V.  Babeoek,  21  Wend..  499:  Toung$  v.  Lee,  2 
Ker..561. 

It  seems  now  to  be  agreed,  that  if  (here  was  a 
present  consideration  at  the  time  of  the  transfer, 
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independent  of  the  previous  indebtedness,  that 
a  party  acquiring  anegotiable  instrument  before 
its  maturity  as  a  collateral  security  to  a  pre-ex- 
isting debt,  without  Itnowledge  of  the  facts 
which  impeach  tlie  title  as  lx:tween  the  anteced- 
ent parties,  thereby  becomes  a  holder  in  the 
usual  course  of  business,  and  that  his  title  is 
complete,  so  that  it  will  be  unaffected  by  any 
prior  equities  between  other  parties,  at  least  to 
thie  extent  of  the  previous  debt,  for  which  it  is 
held  as  collateral.  ^Yhite  v.  Springfield  Bank, 
8  Sand.  8.  C,  223;  Nexc  Turk  M.  Iron  Work* 
'  V.  Smith,  4  Duer,  362.  And  the  better  opinion 
seems  to  be,  in  respect  to  parol  contracts,  as  a 
general  rule.that  there  is  but  one  measure  of  the 
eutnciency  of  a  consideration,  and  consequent- 
ly, whatever  would  have  given  validity  to  the 
bill  as  between  the  oriKinal  parties,  is  sufficient 
to  uphold  a  transfer  like  the  one  in  this  case. 
We  are  not  aware  that  the  principle,  as  thus 
limited  and  qualified,  is  now  the  subject  of 
serious  dispute  anywhere,  and  that  is  amply 
sufficient  for  the  decision  of  this  cause.  Whether 
the  same  conclusion  ought  to  follow  where  the 
tranfer  was  without  any  other  consideration 
than  what  flows  from  the  nature  of  the  contract 
at  the  time  of  the  delivery,  and  such  as  may  be 
inferred  from  the  relation  of  debtor  and  creditor 
in  respect  to  the  pre  existing  debt,  is  still  the 
subject  of  earnest  discussion,  and  has  ^iven 
rise  to  no  small  diversity  of  judicial  decision. 
It  seems  it  is  regarded  as  sufficient  in  England, 
according  to  a  recent  case.  Poirier  v.  iforrM,20 
Eng.  L.  &  Eq.,  103;  Bylos  nn  Bills,  pp.  96  and 
Wf.  A.  contrary  rule  prevails  in  New  York.as 
appears  by  several  decisions.  Coddington  v.Bau, 
20  Johns.,  687;  Stalker  y.  McDonald,  6  Hill, 
98;  and  also  in  Tennessee,  Napier  v.  Slam,  6 
Terg.,  108.  It  is  settled  that  it  is  a  sufficient 
consideration  in  Massachusetts,  Vermont,  and 
New  Jersey,  and  such  was  the  opinion  of  the 
late  Jiutiee  Story,  as  appears  from  his  remarks 
in  Sieift  v.  Tymn,  16  Fet.,  1,  and  in  his  valu- 
able treatise  on  Bills  of  Exchange.  Stoddard  v, 
KimbaU,  6  Cush.,  469;  Storv  on  Bills,  sec.  192: 
CMeopee  Bank  v.  Chapin,  8  Met.,  40;  BlaneAard 
V.  Steveni,  S  Cush..  162;  Atkinaon  v.  Brookt, 
26  Ver..  569;  AUaire  v.  Hartthome,  1  Zab., 
665.  We  tiiink,  however,  that  tile  point  does 
not  arise  in  this  case,  for  the  reasons  before 
stated,  and,  consequently,  forbear  to  express 
any  opinion  upon  the  subject. 

Thejudgment  of  the  Oireuit  Court  i$  reverted, 
and  theeaute  remanded  for  further  prooeedingt, 
with  direetioni  to  iuue  a  new  venire. 

Cited-22  How..  W2, 108  ;  2  WaU..  121 ;  6  Wall.. 
7B4  ;  7  Wall..  735  :  0  Wall.,  I6«,  EM,  5S1,  S62, 878 ;  10 
Wall., SO-i. 671 :  11  Wall.,  l.W.  153:  U  WalU  448  ;  IS 
Wall.,  .'>18, 3t<9  ;  19  Wall.,  166;  80  Wall.,  M,  182:81 
Wall..  32.1.  aw  ;  22  Wall..  .M4  ;  92  V.  S..  881 :  M  U,  8., 
28«,  754  ;  8.5  V.  S.,  478  ;  97  U.  R.,  «* :  100  V.  8.,  «7; 
101  17.  S..  564.  Mi;  102  U.  S.,  4U ;  6 Bank  Bes.,  876; 
376  ;  10  Bank.  Reg.,  177.  465  ;  5  Ben.,  874 :  10  Blatobf., 
289 :  7  Bank.  Hen..  302 ;  5  Rank.  Reg.;  26S :  12  Bank. 
Reg.,  320 :  1  CliiT.,  40:  3  Am.  Itep.,  488  (lOB  Mass., 
o03) ;  19  Am.  Kep.,  523  (41  Conn.,  421) :  10  Am.  Rep.. 
eitt  (7  Heisk..  1.56) ;  5  Am.  Ken.,  407  (67  Pa^,  SB) :  18 
Am.,  Rep.,  310  (28  Mich.,  249) :  7  Am.  Bep.,%  (47  N. 
Y.,  14:«;  10  Am.  Ken.,  186  (17  Minn..  fflB);  IS  Am. 
Rep..  590.  .591.  .593  (54  N.  Y.,  28H) :  18  Am.  Rep.,  839  (5 
W.  Va.,  74):  14  Am.  Ucp..  IJl  (68  111.,  3211:  15  Am. 
Rep.,  409  (57  N.  V.,  253) :  15  Am.  Hep.,  403  (.Vl  S.  T., 
137) :  17  Am.  Kcp.,  B31  (40  Md.,  540) ;  18  Am.  Rep., 848 
(77  Pa.,  118):  28  Am.  Hep.,  61,  296  (8  S.  C,  3B0i;  31 
Am.  Kep.,  773  (13  W.  Va..  8»2);  88  Am.  Rep..  46  (91 
III.,  80) ;  34  Am.  Kep.,  348, 847  (127  Mass..  78);  40  Am. 
Hep.,  142  (S  Colo..  71) :  42  Am.  Rep..  883  (88  N.  H..  83); 
43  Am.  Kcp.,  86, 67  (13  U.  I.,  601). 
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THE  UNITED  STATES,  Apple., 

«. 

CHABLES  F08SAT. 

(See  8. CIO  How.,4U-4nj 

Orant  to  Jutto  Larioi  eonflrtned — leordii  "• 
little,  more  or  let*  "  rejected  from  grant — graat, 
not  varied  by  evidence. 

This  court  ooDCurs  Id  the  opinion  of  the  Board  of 
(Tommiasloners  and  of  the  District  Court,  that  af- 
firms tlie  validity  of  the  gnat  of  the  (}ovemorot 
California,  to  Justo  Larios. 

This  court  rejeou  tlie  words  "a  little,  more  or 
leas,"  and  bold*  that  the  claim  of  the  ptantee  is 
valid  for  the  quantity  clearly  expressed. 

There  is  no  rule  of  law  to  autborixe  this  ooort  to 
depart  from  the  irrmat,  to  obtain  evidence  to  oco- 
tradict,  vary  or  limit  its  Import. 

(Mr.  Chief  Justice  Tanit,  being  indiipoaed,  did 
not  sit  In  this  case.) 

Argued  Fib.  g6,  18SS.     Leeided  Apr.  SO.  ISSS. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  Northern  District  of 
California. 

Under  the  Act  of  Cdngress  of  March  8,  1851, 
to  ascertain  and  settle  the  private  land  claioM 
in  the  State  of  California  (9  U.  8.  Stat..  631), 
Charles  Fossat,  filed  before  the  Commiarionets, 
on  Sept.  13.  1852,  his  petition  for  confirma- 
tion of  his  title  to  three  fourths  of  a  certain 
tract  of  land  lying  in  the  County  of  Santa 
Clara,  in  the  State  of  California,  known  as  the 
"  Canada de  lot  Cftpitancelloi,"  contained  within 
certain  natural  boundaries,  granted  on  Sept 
1,  1842,  to  Justo  Larios,  by  Juan  B.  Alvaraoo, 
Governor  of  California. 

Upon  this  petition  proofs  were  taken,  and 
such  proceedings  had  according  to  the  ooutK 
and  practice  of  said  Board,  that  by  the  decree 
of  said  Board  filed  and  entered  on  Feb.  38, 
1858,  the  claim  of  the  petitioner  was  ad- 
judged valid,  and  it  was  decreed  that  the  same 
be  (M)nfirmed. 

An  appeal  was  taken  b^  the  United  States 
from  this  decree  to  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Cal- 
ifornia. 

In  that  court  further  proofs  were  taken,  and 
the  cause  came  on  to  be  heard  at  a  stated  term 
in  June.  1857,  and  on  Aug.  17,  1857.  it  was, 
among  other  things,  ordered,  adjudged  and  de- 
creed: 

1st.  That  the  grant  made  to  Justo  Larios, 
from  whom  the  appellee,  Charles  Fossat,  de- 
rived his  title,  is  a  good  and  valid  grant  of  the 
place  known  by  the  name  of  "  lot  Capitaneel- 
lot,"  bounded  and  described  as  set  forui  in  the 
decree,  a  copy  whereof  is  hereto  annexed. 

2d.  That  the  claim  of  the  appellee  to  a  por- 
tion of  the  said  described  tract  of  land,  u  a 
g(x>d  and  valid  claim;  and  that  the  same  be, 
and  is  hereby  confirmed. 

8d.  That  the  land  of  which  conflrmation  b 
made,  is  the  whole  of  the  tract  of  land  in  the 
decree  described,  which  was  granted  to  Josto 
Larios.  with  the  exception  of  two  adjacent 
parcels  at  the  westerly  end  of  the  tract,  whidi 
are  claimed  by  the  Quadaloupe  Mining  Oon- 

KOTU.— Bfeet  of  word*"  more  or  Itm"  or"  Itgmtt- 
motion  "  in  a  deed. 

The  words  "oontalningr  so  many  acres,  be  Cbe 
same  more  or  less,"  are  merely  words  of  doaccip- 
tlnn,  and  if  deliberately  Inserted  in  a  deed  irltlioai 
fraud,  chancery  will  not  relieve  for  deSdenoy  of 
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paoy — the  line  dividiDg  the  land  conflrmed 
from  the  land  of  the  Guadaloupe  Mining  Com- 
paay,  beini;  the  8an\e  expressed  and  designated 
as  the  eastern  line  of  the  lands  of  the  Guada- 
loupe Minini;  Company,  by  the  survey  made 
by  John  Lacroze,  certified  by  John  C.  Hays, 
Burveyor  General,  and  attached  to  the  deposi- 
tion of  Lacroze  as  an  exhibit;  to  which  map, 
exhibit,  deposition  and  field  notes,  reference  is 
made  for  a  more  full  description  of  the  said 
line,  which  is  the  western  line  of  the  land  con- 
firmed to  the  appellee. 

From  the  foreeoing  decree  an  appeal  has 
been  taken,  on  behalf  of  the  United  States,  to 
this  court. 

The  Canada  de  lot  Capitancellot,  or  the  Val- 
ley of  the  Little  Captains,  is  in  the  county  of 
Santa  Clara,  about  ten  miles  from  San  Jose, 
and  lies  between  the  range  of  low  hills  (Lomai 
£i0o»),  called  the  Puebia  hills,  on  the  north, 
and  the  range  of  the  Santa  Cruz  Mountains  on 
the  south,  called  the  Sierra  Azul,  or  Blue 
Mountains,  which  range  at  this  point  is  some- 
times designated  by  the  name  of  Sierra  del  En- 
eino  or  Sierra  of  the  Live  Oak.  The  sierra 
takes  this  latter  name  from  the  great  live-oak 
ireeX" Bncino  ")  on  the  side  of  the  mountains, 
which  is  separated  from  and  distinguished 
above  all  others,  by  its  great  size,  is  visible 
twenty-flve  miljs  off,  ana  is  a  public  land- 
mark. Between  the  Puebia  hills  and  the 
Sierra  del  Encino,  is  a  range  of  low  hills 
known  in  the  neighborhood  as  Lomae  Bajos. 
also  called  OuchiUa  de  la  Mine  de  Luis  Chab- 
roya,  in  which  ranee  are  the  New  Almaden, 
San  Antonio  and  Guadaloupe  mines  of  quick 
silver.  This  OuchiUa,  or  range  of  mine  hills,  is 
separated  from  the  Sierra  Azul  or  Sierra  del 
Sneino  by  a  narrow  valley,  and  an  arroyo  or 
creek,  which,  rising  between  the  mine  hills  and 
Bierra,  flows  westward  for  some  distance,  turns 
to  the  north  and  forms  the  boundary  between 
the  Canada  de  lo>  Capitanceilot  and  the  estab- 
lishment of  Santa  Clara.  This  stream  is  called 
by  some  witnesses  the  Arroyo  de  los  Capitan- 
eeOoi,  and  drying  up  in  the  summer,  it  is  des- 
ignated on  the  map  as  Arroyo  Seco,  that  being 
a  common  name  given  to  streams  which  dis- 
appear in  the  dry  season.  Near  the  head 
spring  of  this  stream,  between  the  mine  hills 
Cuchilla  de  la  Mina  and  the  Sierra  Azul,  an- 
other stream  takes  its  rise  which  is  called  the 
Arroyo  de  lot  Alametos,  or  Creek  of  the  Poplars, 
which,  flowing  some  distance  eastwardly  be- 
tween the  Sierra  Azul  and  the  mine  bills  skirt- 


ing the  New  Almaden  range,  makes  a  circuit 
and  joins  the  Arroyo  de  lot  Oapitancelloe.  At 
tome  distance  below  their  juuction  the  name 
of  Arroyo  de  Guadaloupe  is  given  to  the  stream 
formed  by  their  united  waters. 

Near  the  center  of  the  valley  or  eanada 
apart  by  itself,  is  a  small  hill  called  Lomita, 
near  which  a  small  creek;  also  called  Arroyo 
Seeo,  joins  with  the  Arroyo  de  lot  Alaneto*. 

The  whole  valley  or  eanada,  De  los  Capitan- 
cellos.  was  estimated  in  18Ht,  by  the  Mexican 
authorities  as  three  or  four  leagues  in  exten  t.  By 
survey  it  is  found  to  contain  about  that  quantity. 

In  June,  1812,  there  was  in  the  western  part 
of  this  Canada,  a  rancho  called  "  Los  Capitan- 
eeUo»,"  occupied  by  Justo  Larioe,  and  in  the 
eastern  part  of  the  eanada,  there  was  another 
rancho  called  "San  Vineente."  occupied  by 
Jose  R  Berreyesa.  E!ach  party  claimed  his 
ranefu)  by  virtue  of  some  oiBciaJ  authority  or 
grant,  but  neither  had  a  reguUr  and  perfect  title. 
Both  parties  had  been  in  possession  of  their 
respective  settlements  for  several  years. 

Adispute  having  arisen  between  these  parties 
as  to  their  divi^iion  lino,  it  was  carried  before 
the  public  authorities  for  settlement.  After  the 
adjustment  of  the  controversy,  Larios  obtained 
from  the  Governor  the  following  grant: 

Juan  B.  Alvarado,  Coast itutional  Governor 
of  the  Department  of  the  Californias. 

Whereas,  the  citizen,  Justo  Larios,  has  asked, 
for  his  own  benefit  and  that  of  his  family,  the 
land  known  by  the  name  Capitaneellos,  bounded 
by  the  Sierra,  by  the  Arroyo  Seeo,  on 
the  side  of  the  establishment  of  Santa 
Clara,  and  by  the  raneho  of  citizen  Jose 
R.  Berreyesa,  which  has  for  boundary 
a  line  running  from  the  junction  of  the 
Arroyo  Seeo  and  the  Arroyo  de  lot  Alametot, 
southward  to  the  Sierra,  passing  by  the  eastern 
base  of  the  small  hills  situated  in  the  center  of 
the  Canada;  the  necessary  steps  having  been 
taken,  and  Inquiries  made  according  to  the 
law  and  regulations  on  the  subject,  by  virtue 
of  the  powers  conferred  upon  me,  in  the  name 
of  the  Mexican  nation,  I  have  granted  him  the 
said  land,  declaring  it  his  property  by  these 
presents,  subject  to  the  approval  of  the  Depart- 
mental Assembly,  and  tc  the  following  condi- 
tions: 

First.  He  may  inclose  it  without  injury  to 
the  passes,  roads,  and  servitudes;  he  may  enjoy 
it  freely  and  exclusively,  using  or  cultivating 
it  as  may  best  suit  him,  but  within  one  year  be 
shall  build  a  house,  and  it  shall  be  inhabited. 


quantity.  Mann  v.  Pearson,  2  Johns.,  87 :  Thomas 
V.  Perry,  1  Pet.  C.  C„  49 ;  Hervta  v.  Bennett,  8  Paige, 
812.  The  seller  may  not,  however,  knowinv  the 
quantity,  Insert  a  false  quantity  in  fraud,  and  pro- 
tect himselt  by  adding ''more  or  less."  Dulce  of 
Norfolk  V.  Worthy,  I  Camp.,  831.  The  number  of 
feet  mentioned  as  the  length  of  a  boundary  line  is 
to  l>e  taken  as  the  true  lenctb,  though  "  more  or 
less"  be  added,  unless  either  the  deed  or  the  situa- 
tion of  the  land  in  some  way  controls  this  oonstnic- 
Uon.    Blaney  v.  Rice,  20  Plok.,  S2. 

Wbereadeed  oontalos  precise  boundaries,  and 
also  mentions  a  certain  quantity  of  land,  the  for- 
mer controls  the  latter  description.  Nor  does  the 
latter  amount  to  a  warranty  that  there  Is  that 
quantity  of  land,  but  is  merely  a  part  of  the  de- 
scilption;  even  though  worded  somewhat  In  the 
form  of  a  covenant,  as  "  the  lot  to  contain  ZOOaoree 
by  measure."  Barksdale  v.  Toomer,  1  Harp.,  2H0 ; 
ttiTge  V.  Penn,  6  S.  &  R.,  488;  Powell  v.  Clark,  fi 
MaM..  3S5 ;  Perkins  v.  Webster,  2  N.  H.,  28T ;  Pedcn 
V.  Owen:!,  iUce,  66. 


tiee  20  How. 


U.  S.,  Book  16. 


This  principle  applies  to  an  agreement  for  a  con- 
veyance which  is  accordingly  afterwards  made. 
Thus,  if  the  agreement  states  the  quantity  of  land, 
and  the  deed  slates  it  in  the  same  way,  with  the  ad- 
dition of  "  more  or  less,"  In  a  suit  upon  a  note  given 
by  the  purchaser  of  the  land,  It  Is  no  defense  that 
the  quantity  fell  short  of  the  amount  speollled, 
although  this  fact  would  have  been  a  defense  to  a 
suit  upon  the  agreement.  The  agreement  is  merged 
In  the  conveyance.  Haggerty  v.  Fagan,  2  Pa.,  aSi; 
Smith  V.  Evans,  8  Blnn.,  UK;  Crotzer  v.  Russel,  8 
8.  *  K.,  80;  MoLolland  v.  Cresswell,  18  8.  &  R.,  148; 
Houghtaling  v.  Lewis,  10  Johns.,  28T;  8tebbin8  v. 
Eddy,4Uason,414. 

Equity  will  rescind  an  executory  contract  In  case 
of  mistake  of  quantity,  in  spiteof  the  words  "  more 
or  lees  "  added,  when  mistake  was  caused  by  mis- 
representation of  vendor,  though  not  fraudulently  - 
made,  and  mistake  essentially  ufecta  value,and  no 
contract  would  hare  been  made  had  It  been  known, 
Belknap  v.  Sealey,  14  N.  T.,  143. 

But  where  the  deed  mentions  a  certain  number 
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Dae.  Tbu, 


HecoDd.  The  land  herein  referred  to  is  one 
league  of  the  greater  size,  a  little  more  or  leas, 
as  18  explained  by  the  map  accompanying  the 
erpedienU.  The  judge  who  shall  give  the  poe- 
scsaioa  shall  have  it  measured  in  conformity  to 
law,  leaving  the  surplus  which  remains,  to  the 
nation,  for  the  purposes  which  may  suit  it. 

Third.^  He  shall  solicit  the  proper  judge  to 
give  him  juridical  possession  in  virtue  of  this 
decree,  by  whom  the  boundaries  shall  be  marked 
out,  and  upon  which  he  shall  pat  the  proper 
landmarks. 

Fourth.  If  he  should  violate  these  condi- 
tions, he  shall  lose  his  right  to  the  land,  and  it 
shall  be  open  to  be  denounced  by  another. 

Wherefore  I  order  that  this  title,  being  held 
Arm  and  valid,  shall  be  registered  in  the  prop* 
er  book,  and  be  delivered  to  the  grantee  for 
his  protection  and  other  purposes. 

Given  at  Monterey,  the  Ist  of  Sept.,  1848. 
Juan  B.  Alyarado. 

J/ewra.  3.  S.  Black,  R.  JoluMon  and 
J.  A.  Rockwell,  for  appellants: 

1.  The  decree  of  the  District  Court  conflrm- 
ing  this  claim  to  the  entire  amount  included  in 
the  boundaries  of  the  tract,  without  regard  to 
the  quantity,  is  erroneous. 

It  appears  from  the  terms  of  the  grant  itself, 
and  the  antecedent  proceedings,  that  the  design 
was  not  to  convey  the  whole  iract  within  the 
boundaries,  but  a  specific  quantity,  viz.:  one 
league. 

11.  By  the  law  in  force  in  Mexico  when  this 
grant  was  made,  and  for  a  lon^  time  prior  to 
that  time,  a  grant  like  the  one  m  question  was 
regarded  as  a  grant  of  a  certain  quantity  of 
land  within  the  boundaries  named,  to  be  ascer- 
tained by  measurement  and  separated  from  the 
residue  of  the  tract,  which  residue  or  surplus 
continued  to  be  the  property  of  the  nation. 

Book  4,  (it.  12,  of  ReeopUaeion  de  India*. 
Laws,  15  &  19;  Bxeriehe  Verb.,  " Amqjonamkn- 
to";  Art.  8,  Royal  Ordinance  of  Oct.  16,  1764. 
— Ordenanzas  de  Tierras  y  Agwt».  80. 

2.  The  uniform  practice  in  California, while 
under  Mexican  authority,  was  to  regard  grants 
of  precisely  this  character  as  conveying  only  the 
quantity  of  land  specified  in  the  grant. 

8.  The  decision  of  the  Commissioners  has 
been  uniform,  that  a  grant  like  the  present  was 
only  a  grant  of  a  quantity  of  land  to  be  ascer- 
tained Dy  measurement,  and  not  a  grant  by 
metes  and  bounds.  The  same  has  been  the  de- 
cision of  the  Circuit  Court  and  in  most  cases 
by  the  District  Court,  and  these  decisions  of  the 
Commissioners  and  District  Court  have  lieen 


sustained  by  the  Supreme  Court  of  the  United 
States. 

IV.  In  this  very  case  of  Fbnatt,  the  Commis- 
sioners in  their  opinion  regard  the  grant  tt 
this  case  as  one  of  quantity,  and  only  for  one 
league. 

The  "  laws,  usages  and  customs  "  prerai]^ 
in  California  under  the  former  govemmeoC 
consthute  the  rule  for  deciding  on  the  character 
and  construction  of  these  grants. 

This  has  been  too  well  settled  by  the  reprated 
decisions  of  the  Supreme  Court  to  require  a 
reference  to  cases. 

Case  of  Frimmt,  17  How.,  657. 

v.  Such  we  claim  is  the  rule  according  to 
the  law  governing  the  cose,  vet  these  views  are, 
we  think,  strengthened  by  the  principles  which 
prevail  at  common  law  as  to  the  constructioa 
of  a  grant  like  the  one  in  question. 

Wood  Inst.,  p.  21 ;  8 Bacon.  148;  8  HI.  Cmo., 
847;  6  Pet.  788,  789;  6  Pet.,  82;  8 Pet,.  47»;  10 
Price,  412;  4  Shep.,  848;  11  La.  O.  8.,  587;  S 
Rob.  La.,  288:  2  Qreenl.  Cruise,  595,  and  imC«, 
and  cases  cited. 

yi.  It  is  true  as  a  ^neral  rule,  that  in  can- 
veyances  between  individuals,  monuments  and 
deiAnite  boundaries  are  to  control  in  Drefeience 
to  quantity,  where  the  difference  of  quantity 
named  in  a  deed  does  not  greatly  vary  from  the 
amount  included  within  the  boundaries,  espe- 
cially when  the  words  ''more  or  lees"  are  lued; 
but  this  rule  does  not  prevail  where  the  grant 
was  from  the  government,  nor  in  a  case  like  the 
present,  where  the  words  are  "  a  little  m<»e  or 
less." 

In  the  present  case  there  is  a  surplus  of  8190 
acres.  It  is  submitted  that  in  no  court  at  con- 
mon  law  or  otherwise,  under  a  grant  like  this, 
would  this  surplus  have  passed,  even  if  that 
surplus  had  not  been  reserved  in  terms  in  the 
grant  itself  to  the  nation. 

Hoffman  v.  Johnnon,  1  Bland,  1(^;  TbtMuati 
V.  Strangroom,  6  Ves..  840;  Winth  v.  Windtm- 
ter,  1  Ves.  &  B.,  876;  HiU  v.  BueUey.  17  Vol: 
894;  OerUry  v.  Hamilton,  3  Ired.  Ch..  876; 
Blaney  v.  Itiee,  20  Pick.,  62;  DavU  y.Jiaint 
ford,  17  Mass..  210;  WOlitton  v.  Morm.  10  Met, 
"26. 

yil.  The  rule  in  relation  to  the  sarrer  Ot 
confirmed  claims  under  the  statute,  and'tbe 
practice  adopted  by  the  Executive  Departmrot 
of  the  government  show  that  the  decree  of  the 
District  Court  is  erroneous. 

9  Stat,  at  L..  688. 

Frimont  v.  U.  IS..  17  How.,  566;  Stanford  v. 
TayUrr,  18  How..  409;  18  How.  478. 


of  acres,  sets  nut  the  bounds,  and  then  adds  "the 
nine  and  a  half  acreo  I  urarnint,  t>e  the  rame  more 
or  lew,"  this  Is  a  warranty  of  ihe  quantity.  Craw- 
ford V.  Crawford,  1  Bailey,  128. 

The  words  "  more  or  less"  will  not  cover  a  dis- 
tinct lot.    24  Mo..  574. 

An  excers  of  fifty  quarters  over  three  hundred 
quarters  of  sraln,  is  not  covered  by  the  words 
"  three  hundred,  more  or  Ipbs."    2  Bai-n.  k  Ad.,  106. 

Specific  performance  will  be  enforced  without 
changrlng  the  price,  if  the  excers  or  deficiency  Is 
very  small.  17V«»..3M;  24  Miss..  697;  13  Tex..  £23. 

A  Mexican  giant  di-si-ribed  the  land  by  definite 
tmundaries,  and  then  stated  the  quantity  to  be  "one 
square  lesKue,  a  little  more  or  less."  There  was 
coneiderabTe  more,  but  it  was  held  that  the  whole 
quaiiiity  of  land  embraced  should  pa)>s.  and  the 
grant  ought  to  tie  oonnrued  as  embracing  the  ex- 
cess over  a  league.  U.  S.  v.  BotnidlUo,  1  Holfm. 
L.  Chs.,  SIM. 

Where  two  parcels  of  land  had  been  granted 


from  a  parcel  known  by  a  particular  name.  an4  a 
petitiuD  for  the  surplus  remaining  was  presented 
to  Governor  of  Department  of  C^aUfoniM.  and  to 
tho  description  was  added  the  word*,  **tbe  exieat 
of  which  is  alKMit  five  leagues,  more  or  less.**  tt  wat 
held  that  these  words  were  not  a  limitation  npoa 
the  quantity,  but  a  mere  estimate  of  the  aorpiia 
sought.    U.  8.  V.  IVAgulrrv,  I  Wall.,  811. 

So  where  the  grant  could  not  tie  deemed  a  grant 
by  distinct  metes  and  tiuunds,  and  it  deocrtbed  the 
land  as  "  a  little  more  than  three  leagues,"  mttA  thf 
attendant  circumstances  indicated  no  Introt  ta 
grant  more  tlian  the  specified  quantity  nDl««(  tt* 
convenience  of  boundary,  the  clainiant  was  llntted 
to  three  leagues.  Marsh  v.  D.  S..  t  Uoirm.  L.  Cas. 
SOI ;  Gonzales  v.  V.  8„  22  How.,  161. 

Where  the  deed  contains  tbe  words  "al>oat  m 
many  acres,  more  or  leas,"  tiotta  grantnr  aad 
grantee  will  lie  deemed  to  consider  Ihoae  wncds  a* 
a  representation  of  the  quantity  which  tbe  graBtee 
expects  to  purchase  and  the  grantor  expecu  *o 
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VIII.  Aside  from  the  laws  and  practice  of 
Mexicci  in  relation  to  grants  of  this  character, 
this  grant  would  be  held  to  be  void  for  uncer- 
taioty,  and  from  the  terms  of  the  grant,  one 
which  could  not  be  located. 

Counsel  here  reviewed  the  description  given 
and  the  evidence  at  considerable  length,  and 
concluded  by  quoting  the  language  of  Judge 
Felch,  in  the  opinion  of  the  Board  of  Commis- 
sioners in  the  case  of  claim  No.  286. 

"If  upon  a  true  construction  of  this  grant 
the  premises  described  in  it  embrace  not  onlv 
the  valley,  but  the  foot  hills  and  the  surround- 
ing mountains  to  their  very  tope,  the  quantity 
of  land  not  only  by  far  exceeds  the  ei^ht  square 
leagues  intended  to  be  granted,  but  it  also  ex- 
ceeds eleven  square  leagues,  the.  maximum 
quantity  which,  under  the  Colonization  Law  of 
ISZi,  could  be  granted  to  any  one  person.  If 
the  Surveyor's  construction  of  the  terms  of  de- 
scription are  as  the  claimant's  counsel  here  con- 
tenas.  correct,  I  do  not  see  as  we  can  do  other 
than  reject  their  claim.  But  in  my  judgment  the 
survey  embraces  more  land  than  the  description 
warranls.  A  valley  surrounded  by  hills  cannot 
be  regarded  as  embracing  the  hills  or  the  de- 
clivity extending  from  their  summits.  The 
rule  is  well  settled  in  regard  to  boundaries,  that 
the  words  "  to,"  "  from"  and  "  by  "  are  terms 
of  exclusion,  unless  by  necessary  implication 
they  are  used  in  a  different  sense. 

2  Hill.,  840. 

"  Where  lands  are  bounded  by  a  road  or  a 
stream  above  the  navigable  waters,  the  rule  of 
law  recognizes  the  right  of  the  owners  to  the 
center  of  the  road  and  the  thread  of  the  stream; 
but  the  courts  have  uniformly  refused  to  extend 
the  rule  beyond  the  cases  mentioned." 

Bradley  v.  Riee,  18  Me.,  201;  Rtt«r«  v. 
Leonard,  1  Mass.,  91;  Nath  v.  AthtrUm,  10 
Ohio.  163. 

Jfetsri.  Badger  ft  Oarlislet  Jamea  A. 
Bayard,  Henry  L.  Xfafl^ra'w  and  Edwin 
H.  Stanton,  for  appellee: 

The  questions  arising  upon  this  appeal,  relate 
to  the  official  aulboriiy  and  genuineness  of  the 
grant — the  boundaries  called  for — and  the 
quantity  of  land  that  passed  by  the  grant. 

1 .  The  claimant  derives  title  under  the  decree 
and  grant  made  to  Justo  Larios  at  Monterey,  by 
Juan  B.  Alvarado,  coustitutionai  Governor  of 
the  Califomias.  The  Governor's  authority  for 
such  purpose,  under  the  Mexican  laws,  has  been 
recognized  by  the  Supreme  Court  of  the  Uaited 
States,  in  the  following  cases: 

U.  S.  V.  Bitehie.  17  How..  625;  Frhmmt  v.  U. 


8.,  17  How.,  642;  Larkin's  case,  18  How.,  657: 
ArffutUo's  case,  18  How.,  58U;  Crux  Certante*' 
case,  18  How.,  5.'S8;  Pena'i  case,  18  How.,  656; 
Beading'i  case,  18  How.,  1;  Peralta't  case,  19 
How.,  848;  Pedrorena'i  case,  19  How..  368. 

2.  As  to  the  eenuineness  of  the  grant.  The 
counsel  referred  to  the  evidence  in  the  case,  and 
said  the  grant  was  accompanied  by  the  regular 
expedenU  and  the  genuiness  and  official  reg- 
ularity of  the  original  grant  and  the  convey- 
ances under  it,  through  which  claimant  derives 
title,  have  never  been  denied  or  questioned  in 
any  stage  of  the  proceedings. 

8.  As  to  the  boundaries.  The  argument  of 
counsel  upon  this  point  consisted  principally  of 
a  quotation  from  the  opinion  of  the  District 
Court,  and  a  review  of  the  testimony  of  the 
different  witnesses. 

4.  As  to  the  quanUty  of  land  that  passed  by 
the  grant. 

The  point  made  by  the  New  Alraaden  Com- 
pany, rests  upon  the  following  condition  an- 
nexed to  the  grant: 

"2d.  The  land  herein  referred  to  is  one 
league  of  the  larger  size,  a  little  more  or  less,  as 
is  explained  by  the  map  accompanying  the  ex- 
pediente.  The  judge  who  shall  give  the  posses- 
sion, shall  have  it  measured  in  conformity  to 
law,  leaving  the  surplus  which  remains  to 
the  nation,  lor  the  purposes  which  may  best 
suit  it." 

To  this  point  it  is  answered : 

I.  The  direction  to  the  judge  to  "  have  it 
measured  in  conformity  to  law,  leaving  the 
surplus  which  remains  to  the  nation,"  is  a 
formal  direction  accompanying  most,  if  not 
all,  California  grants,  and  does  not  in  Ibis  case 
limit  or  define  anv  precise  quantitv.  This  di- 
rection is  annexed  to  grants,  whether  there  be 
or  be  not  any  surplus,  and  it  does  not  import 
that  any  surplus  will  remain. 

No  principle  of  law  is  better  settled,  than 
that  designated  boundaries  called  for  in  a  grant, 
control  in  general  the  quantity  of  land  that 
passes  by  the  grant. 

Of  the  multitude  of  cases  on  this  point,  refer- 
ence to  a  few  only  need  be  made.  "  Where  the 
boundaries  of  land  are  fixed,  known  and 
unquestionable  monuments,  although  neither 
courses,  nor  distances,  nor  the  computed  con- 
tents correspond,  the  monuments  must  gov- 
ern." 

16  Mass.,  181;  2  Mass.,  880;  5  Pick.,  185-6; 
6  Wheat..  682;  8  Wend.,  188;  U.  8.  Dig., 
"  Boundaries,"  474,  and  cases  cited. 

"  Where  a  deed  descril)es  land  by  its  admeas- 


sell,  and  the  words  **  more  or  loss  "  are  Intended  to 
cover  a  reasonable  excess  or  deficiency.  Thomas 
V.  Perry,  Pet.  C.  C,  49. 

It  ha«  been  held  tliat  the  words  "more  or  less" 
rhould  be  restricted  toareaaonableorusuai  allow- 
ance for  small  errors  in  surveys  and  variations  in 
Instruments.  Quesnel  v.  Woodlief, 2  Hen.  ft  Hun., 
irj.  171:  Day  v.  Finn,  Oweo,  188;  In  which  case  a 
lease  of  a  house  and  10  acres,  tive  plus  «ive  mintw, 
was  held  not  to  pass  thirty  aores,  hutonly  a  reason- 
able quantity  more  or  less;  and  In  Portman  v.  Mill, 
S  KUKS..  670,  it  was  held  that  "  more  or  less  "  would 
not  cover  a  deflciency  of  100  acres.  But  in  a  con- 
veynnce  where,  with  rearard  to  the  quantity,  the 
words  "  by  estimation  or  "  more  or  less  "  are 
added.  If  there  be  a  small  portion  more  than  the 
quantity  the  vendor  cannot  recover  it;  and  it 
tnere  be  a  small  quantity  less,  the  purchaser  can- 
not obtain  any  compensation  in  respect  of  the  de- 
flciency. Twy  ford  v.  Warcup,  Finch,  SlO^Marguls 
of  TowDshend  v.  Stranvroon,  S  Yes.,  888;  Bus- 
See  20  How. 


worths'  case.  Clay,  40;  Neale  v.  Parkins.  1  Esp., 
at.  It  would  seem  as  if  such  words  threw  upon 
the  purchaser  the  necessity  of  satisfying  himself 
almut  it,  and  that  the  rule  of  caveat  emptor  applies. 
Nelson  v.  Hatthews,2  Hen.  &  Mun..  164;  Winch  v. 
Winchester.  I  Ves.  &  B.,  875;  Boar  v.  McCormlck,  1 
S.  &  R.,  laS;  Glen  v.  Olen,  4  8.  &  K.,  488;  Anon.,  » 
Freeman,  108,  In  which  case  purchaser  had  no  relief 
from  a  deflciency  of  40  acres  in  100. 

See,  also,  on  ibis  subject,  Qrantland  v.  Wlirbt,  8 
Mun.,  178;  JoIlifov.Hlte,!  Call.aOl:  Snow  v.  Chap- 
man, 1  Hoot,  828:  Howes  v.  Barker,  8  Johns.,  (08; 
Plowe  V.  Bass,  2  Mass.,  880;  Jacksnn  v.  Barrlnirer, 
15  Johns.,  471 ;  Jackson  v.  Defendorf ,  1  Calnps.  403 ; 
Dayne  v.  Klnir.  1  Yeatp8,322;  Fleet  v.  Hawkins,  6 
Mun.,  188;  Prlnirle  v.  Wlaten,  1  Bay,  258;  Gray  v. 
Haadkinson,  1  Bay,  278 ;  WalnwriRht  v.  Head,  1 
Dess.,  678;  Jones  v.  Carter,4  Hen  &  Mun.,  184 ;  Hull 
V.  Cunningham,!  Mun.,  880;  Bill  v.  Buckley.  17 
Ves.,  384 ;  1  Sugden  on  Vendors,  marg.,  p.  B26, 
el  uq. 
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urement,  and  at  the  same  time  by  known  and 
visible  monuments,  these  latter  shall  govern." 

4  U.  8.  Dig.,  "  Boundary,"  and  cases  cited; 
Cleaveland  v.  Smith,  2  Story,  278;  2iel»on  v. 
SaU.  1  McLean,  618. 

"In  locating  lands,  well  ascertained  natural 
or  artificial  boundaries  are  to  prevail  over 
course,  distance  and  quantity;  and  although 
the  boundaries  included  186.0(H)  acres,  instead 
of  14,000,  the  number  called  for  by  the  deed, 
the  boundaries  were  held  to  govern." 

Stvrgeony.  Floyd,  3  Rich.,  80. 

An  illustration  of  this  rule  is  furnished  by  an 
early  decision  of  the  Supreme  Court  of  the 
United  States  (Lodge's  Leitee  v.  Lee,  6  Cranch, 
237),  where  a  grant  of  an  island  by  name,  su- 
peradding courses,  distances  and  quantity, 
wliich  were  found  to  exclude  a  part  of  the  isl- 
and, was  held  to  pass  the  whole  island  without 
regard  to  the  courses,  distance  and  quantity 
called  for  by  the  deed. 

6  Cranch,  287. 

But  it  is  deemed  needless  to  multiply  author- 
ities upon  a  rule  of  law  so  well  established. 

8.  It  Is  urged  as  a  ground  for  restricting  this 
grant  to  one  league  and  no  more,  that  it  being 
a  grant  bythe  sovereign,  it  is  to  bie  strictly  con- 
strued. While  this  proposition  is  admitted,  it 
is  also  true  that  sovereign  grants  are  not  to  be 
defeated,  in  whole  or  in  any  part,  by  unreason- 
able and  strained  construction.  Grants  by  the 
sovereign,  as  well  as  grants  by  iadividoals,  are 
to  be  construed  according  to  their  manifest  in- 
tent. This  is  shown  by  the  authorities  cited  on 
the  other  side. 

The  authorities  adduced  to  show  that  the 
District  Court  of  California  erred  in  the  decree 
of  confirmation,  belonged  to  three  classes:  1st. 
Elementary  rules  of  the  common  law,  as  to  the 
construction  of  grants.  2d.  Decisions  of  the 
Supreme  Court  on  California  land  cases.  8d. 
Decrees  of  the  Board  of  Commissioners  and  the 
District  Court  of  California.  In  respect  to  these 
authorities  there  need  be  no  controversy,  for  the 
principle  established  or  illustrated  by  all  the 
citations,  is  that  clearly  expressed  in  2  Bl.Com  , 
847:  "  The  King's  grant  shall  not  inure  to  any 
other  intent  than  that  which  is  precisely  ex- 
pressed in  the  grant." 

And  the  proper  application  of  this  rule  was 
illustrated  by  the  Supreme  Court  in  the  Arre- 
dondo  grant.  6  Pet.,  738.  In  that  case,  the 
grant  was  construed  according  to  the  intention 
evident  from  all  the 'terms  of  the  grant.  It  ap- 
pears from  the  argument  of  the  counsel  for  the 
Almaden  Company,  that  this  is  the  rule  of  in- 
terpretation established  by  all  the  elementary 
authorities,  by  the  Supreme  Court,  and  by  the 
Board  of  Land  Commissioners.  The  question 
then  turns  upon  the  intention  expressed  in  the 
grant  under  which  Fossat  claims.  That  inten- 
tion is  to  be  ascertained,  as  in  the  case  of  Arre- 
dondo,  by  a  consideration  of  all  the  terms  em- 
ployed. 

'  It  is  to  be  noticed  that  the  rule  of  interpreta- 
tion adopted  by  the  learned  judge  of  the  Dis- 
trict Court  is  the  very  rule  sanctioned  by  all 
the  authorities,  and  by  its  application,  the 
proper  extent  of  the  grant  was  ascertained  and 
confirmed. 

The  intention  of  the  grantor  expressed  on 
the  face  of  the  grant,  was  the  very  rule  of  in- 
terpretation adopted  by  the  District  Court,  and 
9«8 


that  intention  was  reached  by  taking  tog^her 
all  the  terms  of  the  grant,  giving  a  reasonable 
effect  to  all  the  words  of  the  instrument. 

Mr.Jtutiee  0»mpb«U  delivered  the  opinim 
of  the  court: 

The  appellee  presented  to  the  Board  of  Com- 
missioners, appointed  under  the  Act  of  Con- 
gress of  the  M  March,  1851  (»  Stat,  at  L..  9ii, 
cb.  41),  to  settle  private  land  claims  in  Califor- 
nia, a  claim  for  three  fourths  of  a  league  of 
land,  known  as  part  of  the  Oailada  de  lot  Cay 
itaneellot.  He  produced  to  the  Board  satisfac- 
tory evidence  of  the  authenticity  of  a  grant 
from  the  Glovemor  of  California,  bearing  date 
in  1842,  to  Justo  Larios,  for  a  parcel  of  land 
having  that  name;  also  that  Larios  had  occa- 
pied,  improved,  and  cultivated  it,  conformably 
to  the  conditions  of  the  grant;  that  in  1845  he 
had  sold  it  to  a  person  from  whom  the  appellee 
deduced  his  title  to  an  undivided  three  fourths 
interest,  and  that  his  share  had  been  set  apart 
to  him  by  a  valid  conveyance.  The  Board  pro- 
nounced in  favor  of  the  validity  of  the  grant, 
and  rendered  a  decree  of  confirmation  in  favor 
of  the  claimant  for  land  included  in  specific 
and  well  defined  boundaries,  but  adding  as  a 
part  of  the  description,  the  quantity  that  was 
embraced  in  thrra.  It  is  somewhat  doubtful 
whether  the  Board  designed  to  impose  a  limita- 
tion to  the  claim  for  the  quantity  thus  declared. 
From  this  decree  the  United  States  appealed  to 
the  District  Court.  In  that  court  the  appellee 
confessed  that  the  decree  of  the  Commissioners 
was  erroneous,  because  it  did  not  describe  in  a 
manner  sufBcienlly  certain  the  boundaries  of 
the  tract  of  land  intended  to  be  oonflnned  to 
the  claimant,  and  consented  that  the  dedsion 
should  be  reversed,  and  such  decree  be  entered 
in  the  District  Court  as  might  be  lawful  and 
proper  upon  the  whole  evidence. 

The  claimant  proceeded  to  examine  a  nnmber 
of  witnesses  to  identify  the  locative  calls  of  the 
grant  to  Larios,  and  produced  documentary 
evidence  from  the  archives  disclosing  the  cir- 
cumstances under  which  the  grant  was  asked 
for  and  obtained,  in  order  to  determine  with 
exactness  the  subject  on  which  it  was  designed 
to  operate.  He  also  procured  a  survey  from 
the  Surveyor-General  of  California,  to  ezhibtt 
the  extent  and  description  of  the  land  included 
in  the  claims  of  those  who  now  represent  the 
rights  of  Larios.  Much  counter  evidence  was 
adduced  under  the  direction  of  private  and  ad- 
versary claimants,  to  whom  the  law  officers  of 
the  Government  of  the  United  States  in  Cali- 
fornia seem  to  have  committed  the  preparation 
of  the  case  on  the  appeal  to  the  District  Coort. 
and  who  were  allowed  to  maintain,  in  the  name 
of  the  United  States,  the  alternative  of  the  issue 
tendered  by  the  claimant. 

The  District  Court  confirmed  the  claim  of 
the  appellee  to  land  limited  by  specific  bound- 
aries, and  ascertained  those  boundaries,  astbe^ 
exist  on  the  land,  with  precision.  Under  thn 
decree,  the  grant  to  Larios  includes  seven  thou- 
sand five  hundred  and  eighty -eight  and  ninety 
hundredths  acres. 

It  is  the  opinion  of  the  court  that  the  inlo'- 
vention  of  adversary  claimants  in  the  suit  of  a 
petitioner,  under  the  Act  of  3d  March.  1851. 
for  the  confirmation  of  his  cltim  to  land  in 
California,  is  a  practice  not  to  be  encouraged. 
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The  Board  of  Commissionera  was  iDstitiited  by 
CoDgreos  to  obtain  a  prompt  decision  on  tlie 
validity  of  private  land  claims,  to  enable  the 

fovernment  to  distinguish  the  public  land 
rom  that  which  had  been  severed  from  the 
public  domain  by  Mexico;  and  that  it  might 
luimi  the  obligation  assumed  at  the  time  of  the 
cession  of  Cakfornia,  to  secure  and  pro^ct  the 
property  of  its  inhabitants.  The  jurisdiction 
of  the  Board  of  Commissioners  in  the  first  in- 
stance, and  the  appellate  jurisdiction  of  the 
courts  of  the  UnitMf  States,  are  limited  to  the 
making  of  decisions  on  the  validity  of  the 
claim,  preliminary  to  its  location  and  survey 
by  the  Surveyor- Qcneral  of  California,  acting 
under  the  laws  of  the  United  States.  This  of- 
ficer is  required  to  survey  and  to  furnish  plats 
of  the  claim  that  may  be  confirmed. 

In  reference  to  interfering  and  conflicting 
claims,  he  is  authorized  to  decide  by  adopting 
the  lines  agreed  to  by  the  claimants:  and  in 
the  absence  of  an  agreement,  to  follow  the  rule 
of  justice.  The  Acts  of  Congress  provide, 
that  neither  the  decisions  of  the  Commissioners, 
nor  of  the  District  or  Supreme  Court,  nor  of 
the  Surveyor  Qeneral,  nor  tlie  survevs  or  pat- 
ents made  in  pursuance  of  them,  shall  preclude 
a  legal  investigation  and  decision,  by  the  proper 
Judicial  tribunal,  between  parties  having  such 
interfering  claims;  and  provision  is  made  in  the 
Act  of  8d  March.  1851,  for  a  contest  of  the 
right  of  the  confirmee  before  the  issue  of  the 
patent,  but  after  the  location  and  survey ;  and 
a  patent  under  the  Act  is  only  conclusive  be- 
tween the  United  States  and  the  claimant,  and 
does  not  affect  third  persons.  0  Stat,  at  L., 
681,  ch.  41;  4  Stat,  at  L.,  492,  ch.  116,  tec.  6. 
The  language  and  policy  of  these  enactments 
limit  a  controversy  like  ibe  present  to  the  Unit- 
ed States  and  the  claimant. 

We  concur  in  the  opinion  of  the  Board  of 
Commissioners  and  of  the  District  Court,  that 
afiBrms  the  validity  of  the  grant  of  the  Gover- 
nor of  California  to  Justo  Larios,  and  the  reg- 
ularity of  the  conveyances  through  which  the 
claimant  deduces  his  title. 

The  papers  in  the  record  show,  that  in  1842 
the  proprietors  of  adjacent  ranches  in  the  VcU- 
ley  d»  lot  Capitaneellua  {Larios  and  Berreyesa) 
bad  a  dispute  concerning  the  location  of  their 
line  of  separation,  which  was  carried  before 
the  public  authorities  for  settlement;  that 
Larios,  after  the  adjustment  of  the  controversy, 
represented  to  the  Oovernor  that,  since  1836,  he 
be  had  occupied  his  place  in  the  Canada  under 
a  purchase  from  a  former  proprietor;  that  the 
records  of  his  title  had  been  lost,  and  that  he 
desired  to  obtain  a  grant  which  would  declare 
bis  right.  This  petition  was  accompanied  by  a 
sketch  of  the  property,  and  its  contents  were 
represented  to  be  one  league,  a  little  more  or 
lees.  The  Oovernor  made  the  necessary  order 
for  the  issue  of  the  grant,  in  conformity  to  the 
prayer  of  the  petition,  and  the  grant  itself  was 
issued  in  August,  Itiii.  In  the  grant,  the  pe- 
tition for  the  land  known  as  CapUaneellot — 
bounded  by  the  Sierra,  by  the  Arroyo  Seeo  on 
tbe  side  of  the  establishment  of  Santa  Clara, 
and  by  the  ranelio  of  the  citizen  JosS  R.  Ber- 
reyesa,  which  has  for  boundary  a  line  running 
from  the  junction  of  the  Arroyo  Seco  and 
Arroyo  de  lot  Alnmitos,  southward,  to  the 
sierra,  passing  by  the  eastern  base  of  the  small 
see  20  How. 


hill  situate  in  the  center  of  the  Canada — is  re- 
cited ;  and  the  Governor  granted  it  to  Larios, 
to  be  his  property,  subject  to  the  approval  of 
the  Departmental  Assembly,  and  to  the  per- 
formance of  four  conditions.  The  second  and 
third  of  these  conditions  are: 

"  2d.  He  shall  solicit  the  proper  Judge  to 
give  him  juridical  possession,  in  virtue  of  this 
decree,  by  whom  the  boundaries  shall  be 
marked  out,  and  be  shall  put  on  tbe  bound- 
aries, in  addition  to  the  landmarks,  some  fruit 
trees  or  useful  forest  trees. 

"Sd.  The  land  herein  referred  to  is  one 
league  of  the  larger  size,a  little  more  or  less,  as 
is  explained  by  the  map  accompanying  this 
etptdiente.  The  judge  who  shall  give  tbe  pos- 
session shall  have  it  measured,  in  conformity 
to  law,  leaving  the  surplus  which  remains  to 
the  nation,  for  the  purposes  which  may  best 
suit  it." 

The  southern,  western  and  eastern  bounda- 
ries of  the  land  granted  to  Larios  are  well  de- 
fined, and  the  objects  exist  by  which  those 
limits  can  be  ascertained.  There  is  no  call  in 
tbe  grant  for  a  northern  boundary,  nor  is  there 
any  reference  to  the  di^etlo  for  any  natural  ob- 
ject, or  other  descriptive  call,  to  ascertain  it. 
The  grant  itself  furnishes  no  other  criterion  for 
determining  that  boundary  than  the  limitation 
of  the  quantity,  as  is  expressed  in  the  third 
condition.  This  is  a  controlling  condition  in 
the  grant.  The  delivery  of  juridical  possession, 
an  essential  ceremony  to  perfect  the  title  in  the 
land  system  of  Mexico,  was  to  be  accommo- 
dated to  it.  The  ditefio  presented  by  the  do- 
nee to  the  Governor,  to  inform  him  of  bis 
wants,  represents  the  quantity  to  be  one  league, 
a  little  more  or  less.  This  representation  is 
assumed  to  be  true  by  the  Governor,  and  it 
forms  the  basis  on  which  his  consent  to  tho  pe- 
tition is  yielded.  He  prescribes  to  the  officer 
to  whom  he  confided  the  duty  of  completing 
the  title,  to  measure  a  specified  quantity,  leav- 
ing the  surplus  that  remains  to  the  nation,  as 
preparatory  to  the  delivery  of  juridical  posses- 
sion to  the  grantee.  Tbe  obligation  of  the 
United  States  to  this  grantee  will  be  fulfilled 
by  the  performance  of  the  executive  Acts, 
which  are  devolved  in  the  grant  on  the  local 
authority,  and  which  are  declared  in  the  two 
conditions  before  cited.  We  regard  these  con- 
ditions to  contain  a  description  of  the  thing 
granted,  and,  in  connection  with  tbe  other 
calls  of  the  grant,  they  enable  us  to  define  it. 
We  reject  the  words  "a  little  more  or  less,"  as 
having  no  meaning  in  a  system  of  location  and 
survey  like  thftt  of  tbe  United  States,  and 
that  the  claim  of  the  grantee  is  valid  for 
the  quantity  Clearly  expressed.  If  the  limita- 
tion of  the  quantity  had  not  been  so  explicity 
declared,  it  might  have  been  proper  to  refer  to 
the  petition  and  the  diteHo,  or  to  have  inquired 
if  the  name  CapitaneeUot  had  any  significance 
as  connected  with  the  limits  of  the  tract,  in  or- 
der to  give  effect  to  the  grant.  But  there  is  no 
necessity  for  additional  inquiries.  The  grant 
is  not  affected  with  any  ambiguity.  The  in- 
tention of  the  government  of  California  is  dis- 
tinctly declared,  and  there  is  no  rule  of  law  to 
authorize  us  to  depart  from  the  grant  to  obtain 
evidence  to  contradict,  vary,  or  limit  its  im- 
port. 

The  grant  to  Larios  is  for  one  league  of  land, 
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to  be  taken  within  the  southern,  western  and 
eastern  boundaries  designated  therein,  and 
which  is  to  be  located,  at  the  election  of  the 
grantee  or  his  assigns,  under  the  restrictions 
established  for  the  location  and  survey  of  pri- 
vate land  claims  in  California  by  the  Executive 
Department  of  this  government.  The  exter- 
nal boundaries  designated  in  the  grant  may  be 
declared  by  the  District  Court  from  the  evi- 
dence on  file,  and  such  other  evidence  as  may 
be  produced  before  it,  and  the  claim  of  an  inter- 
est equal  to  three  fourths  of  the  land  granted 
is  confirmed  to  the  appelle. 

The  decree  of  the  Dutriet  Court  U  reverted, 
and  the  cause  i»  remanded  to  that  court,  viith 
directions  to  enter  a  decree  conforming  to  this 
opinion. 

Rev'g— Hofl.  L.  C.,2ll. 

8.  C.-21  How.,  M5;  2  WrU.,  648. 

Cited— 21  How., 445, 446:  28  Haw.. 442. 500 ;  1  Wall.. 
106. 816,  4.%!,  4SI ;  2  Wall..  448,  649, 704, 705,  706,  713,  724  ; 
8  WaU..  3^  562 ;  1  Sawy.,  584  689. 


FRANCI8  WARNER,  Plff.  in  Er., 

B. 

CEPHAS  H.  NORTON  et  al. 

(See  S.  C,  20  How.,  44»4ei.) 

Fraud,    grustion  of  faet — Secrecy  evidenee  of 
fraud — aUo  possession  in  vendor. 

The  question  of  fraud  Is  a  question  of  fact  for  the 
]ur\-  under  the  Instruction  of  the  court. 

Sucrecy  In  makini;  a  contract  Is  a  ciroumstanoe 
connected  with  other  facta,  from  whlcn  fraud  may 
be  Inferred. 

If  a  sale  Is  made  by  a  party,  and  the  vendor  re- 
mains Id  possession,  it  is  ordinarily  a  iMtdge  of 
fraud,  and  requires  explaoatloa. 

A,rgued  Apr.  S,  18S8.        Decided  May  3,  1868. 

T^ HIS  was  an  action  of  trespass  brought  in 
the  Circuit  Court  of  the  Ijnited  Stales  for 
the  Northern  District  of  Illinois,  by  the  defend- 
ant in  error  against  Warner,Sheriff  of  La  Salle 
County,  for  an  alleged  wrongful  levy  on  cer- 
tain goods  claimed  by  the  plaintiffs. 

The  trial  resulted  in  a  verdict  and  judgment 
for  the  plaintiffs:  whereupon  the  defendant 
brought  the  case  here  on  a  writ  of  error. 

A  further  statement  appears  in  the  opinion 
of  the  court. 

Messrs.  E.  B.  Waahbome  and  T.  Ij. 
Diokey.  for  the  plaintiff  in  error: 

Warner  insisted  that  such  a  sale  as  his 
proof  tended  to  show,  was  f  ratidulent  in  law — 
for  want  of  an  actual,  open,  notorious  and 
avowed  change  of  possession;  but  the  court 
ruled  otherwise  and  charged  the  jury  inter  alia, 

Ist.  That  whether  the  sale  was  or  was  not 
fraudulent,  was  a  question  of  fact  for  the  jury. 

2d.  That  if  the  sale  was  secret,  and  no 
means  were  taken  to  make  it  known  these 
facts  threw  suspicion  upon  the  transaction,  but 
did  nor  make  the  sale  fraudulent  in  law  as 
against  creditors. 

8d.  If  Atherlon's  possession  was  the  posses- 
sion of  Anderson,  and  not  of  Haskins,  the  sale 
was  not  necessarily  fraudulent. 

NoTB.— Froud  in  a  sale,  <a  to  be  in/erred  from 
trattt »/  ehcange  of  pottessUm  of  gondt.  Bee  note  to 
Broolis  V.  Harbury,  24  U.  8.  (11  Wheat.),  78. 
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4th.  The  court  left  it  to  the  jury  to  deta- 
mine  whether,  under  the  facts  in  evidence,  the 
sale  was  in  good  faith,  and  for  an  honest  pur- 
pose. 

The  question  whether  the  sale  of  goodi  nn- 
accompained  by  a  change  of  powesaion  is  good 
as  against  creditors,  has  been  a  vexed  questioo 
in  England  and  in  many  of  the  United  States. 
The  weight  of  American  authority  is  thought 
to  be  against  the  validity  of  such  sales. 

See  3  Kent's  Com.,  516  to  S29,  whoc  the 
sublect  is  full  discussed. 

The  decisions  of  the  federal  courts  are 
against  the  validity  of  such  sales,  and  this  i> 
considered  '  'a  settled  principle  in  federal  juiit- 
prudence." 

2  Kent,  S21;  EamOton  ▼.  BusnOl,  1  Crandi, 
809. 

This  sale  was  made  in  Illinois,  and  the  Sa- 
preme  Court  of  that  State  have  adopted  and 
adhered  to  what  Chancellor  Kent  calls  the  nun 
wise,  sound,  wholesome  and  true  doctrioe, 
and  have  held  in  TTiornion  v.  Davenport,  1 
Scam. ,  296,  that  where  the  possession  of  goods  is 
permitted  to  remain  with  the  vendor,  the  sale  b 
fraudulent  unless  the  retaining  is  cnnsisteoi 
with  the  deed.  The  same  doctrine  is  recog- 
nized in  Pouiers  v.  Oreen,  14  111.,  880,  so  that 
there  is  not  debate  about  the  law  in  that  State 
on  this  question;  the  decision  of  the  Supreme 
Court  of  the  U.  S.  and  of  the  Supreme  Court 
of  that  State  concurring. 

This  change  of  possession  to  be  effective 
must  be  actual  and  not  colorable. 

2  Kent's  Com.,  52d. 

It  must  be  substantial  and  ezclosive. 

2  Kent's  Com.,  618. 

It  must  be  an  apparent,  open,  avowed,  noto- 
rious change  of  possession.  The  purpose  mud 
not  only  be  honest,  but  appearances  must  agree 
with  the  real  state  of  the  case. 

2  Kent's  Com..  553;  Burr,  on  Assts.,  303. 

This  change  of  possession  must  also  be  caa- 
tinned. 

There  is  no  direct  evidence  that  John  L 
Phelps  or  Isaac  N.  Phelps  were  members  of  the 
firm. 

Whether  there  is  any  evidence  on  a  point  it 
a  question  of  law  for  the  court.  Wbetber 
the  evidence  is  sufficient  to  convince  and  sat- 
isfy, is  a  question  for  the  jury. 

1  Oreenl.  Ev.,  p.  63.  sec.  49. 

Messrs.  George  E.  Badjg^er  and  J.  H. 
Carlisle,  for  the  defendant  in  error: 

First.  It  is  insisted  for  the  defendant  that 
the  bill  of  exceptions  sent  up  with  the  record 
cannot  be  noticed  by  this  court.  It  appeal* 
that  no  exception  was  taken  upon  the  tnal,  or 
at  the  term  of  the  trial,  to  the  rulings  of  the 
court.  However  this  may  be,  it  is  certain  that 
the  bill  of  exceptions  was  not  reduced  to  fonn 
and  signed  by  the  judge,  at  any  time  during  the 
term  at  which  the  trial  was  bad. 

If  there  be  any  case  in  which  a  bill  of  ex- 
ceptions can  be  reduced  to  writing  and  signed 
after  the  term  and  after  judgment,  it  mi»t  br 
by  reason  of  consent  given  oy  the  parties,  or 
an  order  of  the  judge  to  that  effect,  appesoin; 
on  the  record. 

Ex  parte  Bradstreet,  4  Pet,  102;  WaUony. 
U.  «,  9  Wheat,  651. 

On  the  part,  therefore,  of  the  defendant  in 
error,  it  is  insisted  that  this  objection,  no* 
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taken,  is  fatal  to  the  plaintiff  in  error;  but  if, 
in  thia,  we  sliould  l>e  mistalcen,  it  is  insisted, 
secondly,  that  the  rulings  of  the  court  on  the 
trial,  give  the  plaintiff  in  error  no  f^ound  for 
oompuint  upon  the  state  of  facts  disclosed  by 
the  evidence. 

The  plaintiff  in  error,  as  shown  by  the  rec- 
ord, objected  to  the  admissibility  of  evidence 
offered,  but  did  not  insist  upon  his  objection. 

Therefore  he  cannot  raise  the  objection  here: 
but  on  the  contrary,  it  must  be  waived ;  for  in 
the  case  of  Walton  v.  Th*  U.  8.,  already  cited, 
the  court  say:  "It  is  true  that  the  bill  of  excep- 
tions states  that  the  evidence  was  objected  to 
at  the  trial;  but  it  is  not  said  that  any  exception 
was  then  taken  to  the  decision  of  the  court ;  so 
that  in  fact  it  might  be  true  that  the  objection 
was  made  and  not  insisted  on  by  way  of  excep- 
tion." 

Agun,  in  the  case  of  Phelpi  t.  Mayer,  15 
How.,  160,  already  cited,  the  court  say,  in 
substance,  that  objections  to  evidence  must  be 
insisted  on  by  way  of  exception ;  for  if  this  is 
dot(e.  the  opposite  party  may  then  supply  the 
defect 

See,  also,  Sind^t  Le*»et  v.  Lonfftoorth,  11 
Wheat.,  199. 

Therefore  the  objection  to  the  evidence  be- 
ing waived,  by  not  being  insisted  upon  by  way 
of  exception,  no  objection  can  now  be  made, 
and,  therefore,  there  was  evidence  to  be  left 
to  the  Jury  on  the  point  of  ownership. 

But  if  there  was  not.  that  question  cannot  be 
raised  upon  an  instruction  formally  rif^ht,  but 
must  have  been  specially  presented  to  thecourt 
below ;  for  in  Oarrord  v.  Beynold'i  Leg»ee,  4 
How.,  l'Z8,  it  was  held,  that  whether  there  was 
evidence  to  be  left  to  a  lury.  was  a  question 
which  could  not  lie  considered  by  this  court, 
unless  the  opinion  of  the  court  below  had  been 
asked  thereon  and  an  exception  reguliu'ly  taken. 

The  substance  of  all  the  other  instructions 
is  this: 

The  court  having  declined  to  charge  the  iury 
that  the  sale  was  fraudulent  in  law,  left  it  to 
them,  under  all  the  circumstances,  to  say 
whether  the  sale  was  or  was  not  made  to  delay, 
hinder  or  defraud  creditors;  tellipg  them  that 
if  the  sale  was  secret,  suspicion  was  thrown 
upon  it  thereby,  but  it  did  not  thereby  become 
fraudulent  in  law;  and  leaving  them  to  decide 
as  to  the  possession  after  the  sale,  instructed 
them  that  if  the  possession  of  Atherton  was 
the  possession  of  the  plaintiffs  (defendants  in 
error),  the  sale  was  not  necessarily  fraudulent. 

And  the  court  did  instruct  the  Jury,  in  ef- 
fect, that  if  the  possession  after  the  sale  was 
in  Haduns,  the  sale  was  necessarily  fraudu- 
lent. 

To  this  instruction  the  plaintiffs  in  error  can- 
not object,  though  the  defendants  in  error, 
had  the  verdict  been  against  them,  would  have 
liad  Just  cause  of  complaint. 

For  if  it  had  been  necessary  to  our  case,  and 
were  allowable  for  us  to  question  any  decision 
of  this  court,  we  should  contend  that  the  rule 
laid  down  in  Hamilton  v.  Bu$»ell.  1  Cranch, 
810,  founded  upon  Eldioardt  v.  Harhtn,  in  'i 
T.  R.,  5tt7,  cannot  be  supported.  In  England, 
Edwirdi  V.  Harben  has  been  long  since  over- 
ruled; first  questioned,  then  impugned  and 
finally  denied.  The  cases  fully  justify  the 
podtfon  of  the  very  learned  Mr.  Smith,  in  his 
ttoe  90  How. 


Leading  Cases,  1  vol.,  p.  41.  of  4  Am.  ed.,  in 
these  words: 

"It  may  therefore  be  safety  laid  down, 
that  under  almost  anv  circumstances,  the 
question  fraud  or  no  fraud  is  one  for  the 
consideration  of  the  Jury;"  and  again,  page 40: 
"Though  in  Edwards  v.  Harb^  it  was  laid 
down  in  the  express  terms  above  stated,  that 
an  al>8olute  sale  without  delivery  of  possession 
was  in  point  of  law  fraudulent,  the  tendency 
of  the  courts  has  lately  been  to  qualify  that 
doctrine  and  leave  the  whole  circumstances  of 
each  case  to  a  Jury,  bidding  them  to  de<-ide 
whether  the  presumption  of  fraud  deducible 
from  the  absence  of  possession  shall  prevail." 

And  the  admission  of  plaintiff's  counsel 
(whose  interest  it  was  to  maintain  that  doctrine 
of  Edieardi  v.  Harben,  in  Wood  v.  Dixie,  7  Q. 
B.,  894),  is  in  these  words:  "  Some  doubt  has 
existed  whether  upon  certain  facte,  as,  for  in- 
stance, want  of  possession,  fraud  is  a  question 
of  law  to  be  decided  by  the  court,  or  of  fact 
for  the  jury ;  but  it  seems  to  be  now  established 
that  the  question  is  for  the  jury. 

This  position  of  Mr.  Smith  is  further  sup- 
ported by  MartindaU  v.  Booth,  8  B.  &  Ad., 
498,  in  which  Parke,  J.,  says:  "The  dictum 
of  Buller,  J. ,  in  Edward*  v.  Harben,  has  not 
been  generally  considered  in  subsequent  cases 
to  have  that  import.  The  want  of  delivery  is 
only  evidence  that  the  transfer  was  colorable." 
It  is  fully  sustained  by  the  numerous  cases 
cited  by  him,  and  especially  by  Benton  v. 
ThomhM,  %  Marsh.,  427,  uaa  Latimer  v.  Bat- 
ton,  4  Barn.  &  C,  053,  in  the  former  of  which 
Ld.  Oh.  J.  Best  dissents  from  the  doctrine  of 
Edieards  v.  Harben,  when  assumed  by  counsel; 
and  in  the  latter, the  CQurt  notices  and,  in  effect, 
repudiates  as  furnishing  a  general  rule,  what 
was  said  by  Lord  Ellenborough  in  Wordall  v. 
SmUh,  1  Camp.,  U82. 

These  two  cases  also  show  that  the  question 
of  possession  under  the  circumstances  of  our 
case,  was  for  the  jury  and  not  for  the  court, 
and  was,  therefore,  properly  left  to  them  by  the 
court  below. 

It  may,therefore,  be  assumed  with  coufldence 
that  the  stringent  rule  laid  down  in  Edward*  y. 
Harben,  is  entirely  exploded  in  England,  and 
there,  want  of  possession  by  the  vendor  is 
only  a  badge  of  fraud,  to  be  considered  by  the 
juiy. 

But  Whether  the  rule  in  Edward*  v.  Harben 
be  maintained  in  all  its  strictness  or  not.  is  in 
our  catie  immaterial.  Here  possession  was 
taken  by  the  purchaser.  It  was  so  found  by 
the  jury.  There  was  evidence  proper  to  te 
left  to  the  jury  of  thaffact;  but  if  there  was 
not  such  evidence,  no  objection  can  be  made 
therefor,  because  there  was  no  special  prayer 
for  an  instruction  that  there  was  not  such  evi- 
dence as  required  by  this  court  in  the  t>efore- 
cited  case  of  Oarrard  v,  Rej/nold*'  Lettee,  4 
How.,  128,  and  consequently  the  whole  case 
was  for  the  jury  on  the  question  of  fraud. 

As  to  the  alleged  secrecy  of  the  sale,  the 
court  Instructed  the  Jur;^  that  secrecy  threw 
suspicion  on  the  transaction,  but  did  not  make 
It  f raudtlent  in  law. 

Now,  this  is  giving  to  secrecy  precisely  the 
effect  properly  belonging  to  it  according  to 
Twynfi  case,  dona  dandtttina  *unt  temper  tut- 
pioiota. 
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Of  course  the  exception  for  error  in  the  re- 
fusal to  grant  a  new  trial,  is  merely  idle  after 
the  decinons  of  this  court  in  Marine  Iniuranee 
Company  of  Alexandria  v.  Hodgson,  6  Cranch, 
206:  Barr  v.  Oratt'$  Heirs.  4  Wheat.,  218,  and 
Blunfs  Lessee  t.  Smith.  7  Wheat..  248. 

Mr.  Justice  Melieaa  delivered  the  opinion 
of  the  court: 

Tliis  case  was  brought  before  us  by  a  writ  of 
error  from  the  Northern  District  of  Illinois. 

An  action  of  trespass  was  commenced  by 
Norton  et  al.  against  Warner,  charging  him 
With  having  seized  and  carried  away  personal 

Property  of  the  yalue  of  $10,000.  The 
efendant  pleaded  not  guilty,  and  by  several 
special  pleas  set  up  that  certain  creditors  of 
Augustus  A.  Hsskins,  who  had  left  his  resi- 
dence at  La  Salle,  procured  a  writ  of  attach- 
ment, under  the  statutes  of  IHlnois,  which  was 
directed  to  the  defendant,  as  sheriff,  in  virtue 
of  which  he  had  attached  the  personal  property 
of  Haskins,  which  is  the  trespass  charged,  &c. 
The  bill  of  exceptions  fatten  on  the  trial  will 
show  the  points  of  law  which  were  made  on 
the  facts.  The  proof  of  the  plaintiffs  tended 
to  show  that  Beman,  one  of  the  plaintiffs,  had 
a  claim  as  creditor  against  Haskins  for  the  sum 
of  |1,200,  and  that  the  firm  of  Norton,  Jewett 
&  Busby  had  also  a  claim  of  about  $8,000: 
Uukt  each  of  these  claims  bad  been  put  into  the 
hands  of  one  Anderson  for  collection,  with  au- 
tiiority  to  settle  them;  that  on  the  10th  of  Jan- 
uary, 18S6.  the  goods  were  chiefly  in  a  hard- 
ware storeroom  and  the  tin  shop  attached  there- 
to in  the  Village  of  La  Salle;  that  up  to  that 
time  Hsskins  had  been  canying  on  the  business 
of  a  hardware  retailer  and  manufacturer  ot  tin- 
ware ;  that  while  he  was  absent  the  business  was 
conducted  by  one  Atherton,  his  head  clerk, 
who  employed  the  operatives  and  superintend- 
ed their  work;  that  on  the  10th  of  January, 
1855,  Haskins  sold  his  stock  to  Beman,  and  the 
firm  of  Norton,  Jewett  &  Busby,  through  An- 
derson as  their  agent,  Anderson  canceling  the 
aforesaid  dehts,  and  giving  his  notes  on  time 
to  Haskins  for  the  balance  of  the  price  agreed 
upon:  and  thereupon,  by  way  of  putting  the 
purchaser  into  possession,  Haskins,  Anderson 
and  Atherton,  being  in  the  storeroom,  Haskins 

f)t  the  key  of  the  outer  door,  and  gave  it  to 
nderson,  and  Anderson  gave  the  key  and 
charge  of  the  store  and  tin  shop  to  Atherion, 
who,  up  to  that  time,  had  been  carrying  on  the 
business  for  Haskins,  but  then  undertook  to 
act  for  Anderson. 

Anderson  and  Haskins  left  La  Salle,  and  did 
not  return  until  after  tlie  attachment  was  laid 
on  the  goods.  Haskins  never  returned  to  re- 
side there,  and  exercised  no  ownership  over  the 
goods  after  the  sale.  Norton,  Jewett  &  Busby 
were  the  ostensible  partners  of  their  firm,  but 
thev  informed  Anderson  that  John  C.  Phelps 
and  his  brother  were  ppecial  partners.  There 
was  no  further  evidence  to  show  the  interest  of 
the  Phelpses,  except  the  belief  of  the  witness 
that  they  were  parties,  though  he  could  not  so 
state  from  his  own  personal  knowledge.  An 
objection  to  this  defect  of  proof  was  made,  but 
not  insisted  on. 

The  plaintiffs'  proof  further  tended  to  show 
that  the  Sheriff,  on  the  9tfa  of  February,  did 
take  property  attached,  and  removed  it;  and 
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evidence  was  offered  to  show  that,  before  and 
at  Ihe  time  of  said  sale,  Haskins  was  in  failioe 
circumstances,  and  that  certain  creditors  had 
sued  out  writs  of  attachment,  as  set  forth  in 
defendants'  special  pleas,  against  the  goods 
of  said  Haskins,  and  that  the  taking  of  the 
property  complained  of  was  by  legal  process. 

Defendant  offered  further  evidence,  tending 
to  prove  that  said  sale  was  made  secretly,  bat 
several  of  the  plaintiffs'  witnesses  stated  the 
sale  was  not  made  secretly,  and  that,  while  the 
invoice  was  being  made  out,  people  were  com- 
ing in  and  going  out  of  the  store  as  usual;  tlut 
no  steps  were  taken  by  anyone  to  make  the 
sale  known  until  after  the  attachment  was 
laid ;  that  from  the  time  of  the  sale,  Atherton 
continued  to  control  the  goods  aiiid  the  bud- 
neas  as  before,  and  to  all  appearance  was  d<Hog 
so  for  Haskins :  that  sales  were  made  to  custom- 
ers as  formerly,  without  notice  to  any  one  of 
the  change  of  proprietors,  and,in  some  instances, 
the  bills  and  receipts  of  sales  to  customen 
were  made  out  in  the  name  of  Haskins.  No 
change  was  made  in  keeping  the  books;  that 
the  servants  and  operatives  alK>ut  the  store  and 
tin  shop  continued  to  work  under  the  direc- 
tion of  Atherton,  with  no  knowledge  of  any 
sale,  and  supposing  the  business  was  being  car- 
ried on  as  formerly,  and  for  the  use  of  Has- 
kins: but  it  did  not  appear  that  any  of  these 
things  were  authorized  by  the  plaintiffs  at 
known  to  them ;  and  that  this  condition  and 
course  of  things  continued  until  the  goods  wae 
seized  by  the  Sheriff. 

After  the  testimony  was  closed,  the  court 
charged  the  Jury:  Pfrst,  they  must  be  satis- 
fled,  from  the  evidence,  that  the  plaintiffs 
named  in  the  declaration  had  a  Joint  interest  ia 
the  property  sued  for,  or  they  must  find  for  the 
defendant. 

The  Jury  found  for  the  plaintiffs;  whidi 
shows  they  were  satisfied  with  the  evidence  on 
the  point  made,  or  considered  the  objecting 
abandoned.  If  it  were  not  insisted  on  in  the 
court  below,  it  cannot  be  raised  here.  There 
is  no  error  in  this  charge  of  the  court. 

The  second,  third  and  fourth  charges  were, 
"  that  if  the  Jury  believe  from  the  evidence  the 
sale  was  made  for  the  purpose  of  hindering, 
delaying,  or  defrauding  creditors,  it  was  inval- 
id as  against  the  defendant;  and  that  whether 
the  sale  was  or  was  not  fraudulent  was  a  quei- 
tion  of  fact,  to  be  determined  by  the  Jury  un- 
der all  the  circumstances  of  the  case.  Iiiat  if 
the  sale  were  secret,  and  no  means  taken  to  ap- 
prise the  public  of  it,  these  were  facts  which 
threw  suspicion  upon  the  transaction,  but  did 
not  make  the  sale  fraudulent  in  law  as  against 
the  defendant." 

It  is  insisted  that  the  sale  was  void  as  matter 
of  law  against  creditors,  and  should  have  been 
so  held  by  the  court;  and  the  case  of  HamiUoH 
V.  SusseU.  1  Cranch,  810;  (6  U  S.).  is  cited 
as  sustaining  this  position.  In  that  case,  Ham- 
ilton made  an  absolute  bill  of  sale  for  a  slave 
on  the  4th  of  January,  1800,  which  was  ac- 
knowledged and  recorded  on  the  14lh  of  Afaii. 
1801.  'The  slave  continued  in  the  posM8>ion 
of  the  vendor  until  an  execution  was  levied  on 
him  as  the  property  of  the  vendor.  Trespan 
was  brought  against  the  plaintiff  in  the  execu- 
tion, who  directed  the  levy  to  be  made.  Hie 
court  held,  under  the   Statute   of   VirgiDia 
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against  frauds,  that  an  absolnte  bill  of  sale, 
unless  possession  "accompanies  and  follows" 
the  deed,  is  fraudulent;  and  the  case  of  Ed- 
uardi  V.  Harben,  3  T.  R ,  687,  was  cited.  It 
is  admitted  that  the  Statute  is  In  aflSrmance  of 
the  common  law. 

In  his  8d  volume  of  Commentaries,  Ohan- 
eeOor  Kent  has  an  interesting  chapter  on  this 
subject,  in  which  the  case  of  Edwards  t.  Har 
ben,  and  many  other  authorities  are  cited;  and 
he  favors  the  doctrine,  that  unless  the  posses- 
sion of  goods  follows  the  deed,  it  is  fraudulent 
per  w.  But  he  states  many  exceptions  to  this 
rule,  as  where  the  possession  of  the  vendor 
is  consistent  with  the  deed  or  the  circumstances 
of  the  case.  And  he  says,  in  SUward  v.  Lombe, 
1  Brod.  &  Bing.,  606,  the  Court  of  C.  B.  ques 
tioned  very  strongly  the  general  doctrine  in 
Edxearda  v.  Barben,  that  actual  possession  was 
necessary  to  transfer  the  property  in  a  chattel, 
and  the  authority  itself  was  shaken.  And  he 
observes,  the  conclusion  from  the  more  recent 
English  cases  would  seem  to  be,  that  though  a 
continuance  in  possession  by  the  vendor  be 
prima  facte  a  badge  of  fraud,  yet  the  presump- 
tion of  fraud  may  be  rebutted  by  explanations. 

In  the  case  of  Wood  v.  Dezie,  7  Q.  B.,  894, 
the  counsel,  who  was  interested  in  maintaining 
the  doctrine  of  Edwardi  v.  Harben,  admitted 
that  "some  doubt  has  existed  whether  upon 
certain  facts,  as,  for  instance,  want  of  posses- 
sion, fraud  is  a  question  of  law  to  be  decided 
by  the  court,  or  of  fact  for  the  Jury;  but  it 
seems  to  be  now  established  that  tne  question 
is  for  the  jun[."  In  MartindcUe  v.  Booth,  8  B. 
&  Ad.,  498,  Parke,  JusUee,  says,  the  dictum ot 
Buller,  JutUee,  in  Edteardt  v.  Harben,  has  not 
been  considered  in  subsequent  cases  to  have 
that  import;  the  want  of  delivery  is  only  evi- 
dence that  the  transfer  was  colorable.  In  Benton 
V.  ThoriibM,  3 Marsh.  Eng.  C.  Pr.,487;  Latimer 
V.  Button,  4  B.  &  C.  652;  and  in  WardMy. 
Smith,  1  Campb.,  8S2,  the  same  doctrine  is 
laid  down.  In  the  more  modern  English 
cases,  the  stringent  doctrine  of  Editor^  v. 
Harben,  2  T.  R.,  887,  has  been  departed  from; 
and  the  want  of  possession  of  chattels  pur- 
chased is  considered  evidence  of  fraud  before 
the  jury.  In  Kidd  v.  Baxelinton,  2  B.  &  P.,  69, 
Lord  Eldon  admitted  that  a  bill  of  sale  of  goods 
might  be  taken  as  a  security  on  a  loan  of 
money,  and  the  goods  fairly  and  safely  left 
with  the  debtor.  And  this  decision  conformed 
to  Lord  Holt's  view,  in  Cole  v.  Dati*.  1  Ld. 
Raym.,  726;  and  Lord  Eldon,  many  years  aft- 
erwards, declared,  in  Lady  ArundeU  v.  Phipps, 
10  Ves.,  Jr.,  146,  that  possession  of  goods  by 
the  vendor  was  only  prima  facie  evidence  of 
fraud.  In  Eautieood  v.  Brown,  1  Ryan  &  M., 
S12,  Lord  Tenterden  held,  want  of  possession 
was  only  prima  fade  evidence  of  fraud. 

It  would  seem  to  be  difficult,  on  principle, 
to  maintain  that  the  possession  of  goods  sold 
is,  per  $e,  fraud,  to  be  so  pronoun^  by  the 
court;  as  that  cuts  off  all  explanation  of  the 
transaction,  which  may  have  been  entirely  un- 
exceptionable. If  circumstances,  at  law,  may 
be  proved  to  rebut  the  presumption  of  fraud, 
the  case  must  be  submitted  to  the  jury. 

But  the  case  before  us  is  not  similar  to  that 
of  Hamilton  v.  Runeil'.  There  was  a  change  of 
possession  in  the  goods  purchased  by  Ander- 
son, by  the  delivery  to  him  of  the  key  of  the 
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outer  door  of  the  storehouse,  which  he  delivered 
to  Atherton,  who  had  agreed  to  continue  in 
the  business  as  the  agent  of  the  purchasers. 
From  the  time  of  the  purchase,  Haskins  had 
no  possession  of  the  property,  nor  did  he  exer- 
cise any  acts  of  ownership  over  it.  He  was 
absent  from  La  Salle  from  the  time  of  the  sale 
until  after  the  attachment  was  laid. 

Now,  whether  this  was  a  colorable  delivery 
or  not,  was  a  matter  of  fact  for  the  jury,  and 
not  a  matter  of  law  for  the  court.  It  is  clear- 
ly not  within  the  case  of  Hamilton  v.  RusteU. 

Few  questions  in  the  law  have  given  rtee  to 
a  greater  conflict  of  authority  than  the  one 
under  consideration.  But  for  many  years  past 
the  tendency  has  been,  in  England  and  in  tiie 
United  States,  to  consider  the  question  of 
fraud  as  a  fact  for  the  jury  under  the  instruc- 
tion of  the  court.  And  the  weight  of  authority 
seems  to  be  now,  in  this  country,  favorable  to 
this  position.  Where  possession  of  goods  does 
not  accompany  the  deed,  it  is  prima  facie 
fraudulent,  but  open  to  the  circumstances  of 
the  transaction,  which  may  prove  an  innocent 
purpose.  But  if  such  explanation  may  be 
given,  it  is  a  departure  from  the  stringent  rule 
in  the  case  of  Edward*  v.  Harben. 

It  is  urged  that  the  fourth  instruction  is 
fraudulent  per  M,  as  the  jury  were  told,  though 
the  sale  was  secret,  and  no  means  taken  to 
make  it  public,  it  was  not  fraudulent  in  law 
against  the  defendant.  Whilst  in  the  old  cases 
it  was  held  that  the  possession  of  the  vend- 
or of  goods  sold  was  fraudulent  against  cred- 
itors, no  case,  it  is  believed,  has  been  so  held 
by  the  court,  on  the  ground  of  secrecy  alone  in 
making  the  contract.  It  is  a  circumstance 
connected  with  other  facts  from  which  fraud 
may  be  inferred.  But  if  the  secrecy  supposed 
amounted  to  absolute  fraud,  yet  the  court 
could  not  have  so  pronounced  in  this  case,  as 
there  was  evidence  controverting  the  supposi- 
tion of  secrecy,  which  the  court  could  not  prop-, 
eriy  take  from  the  consideration  of  the  jury. 

The  tiflh  and  sixth  charges  that  the  jury 
were  to  determine  the  facts  as  to  the  possession 
after  the  sale;  and  that,  if  a  sale  is  made  by  a 
party,  and  the  vendor  remains  in  possession,  it 
is  ordinarily  a  badge  of  fraud,  and  requires 
explanation ;  and  under  the  sixth  they  left  the 
case  to  the  jury,  to  determine  whether  the  sale 
was  in  good  faith  and  for  an  honest  purpose; 
which  mstnictions  were,  as  we  think,  correct, 
and  in  accordance  with  the  general  doctrine  on 
the  subject. 

A  decision  on  a  motion  for  a  new  trial,  being 
addressed  to  the  discretion  of  the  court,  is  no 
ground  for  a  writ  of  erfor. 

The  judgment  of  the  Circuit  Court  it  affirmed. 

Cited— 9S  D.  8.,  288 ;  2  Bank.  Resr..  lU ;  8  Bank.  Reff., 
120 ;  2  Sawy.,  860. 


HORACE  C.  SILSBY,  WASHBURN  RACE. 
ABEL  DOWNS.  HENRY  HENION.  akd 
EDWARD  MYNDER8E,  Apptt., 

V. 

ELI8HA  FOOTE. 
(See  8.  C,  20  How.,  878-893.) 
Divided  court  precludet  opinion— interest,  when 
not  allowable — disclaimer,  witen  necessary  to 
recover  costs. 
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This  court  beln«  equally  divided  in  reipeot  to  the 
amount  of  proflu  that  (bould  be  allowed  to  com- 
plainant, Foote,  for  bla  patent  on  stoTea,  precludes 
any  written  opinion  on  this  branch  of  the  caae. 

There  was  error  in  the  allowance  of  Intereit  on 
the  profits,  found  for  the  oomplainanl;. 

If  judertnent  or  decree  be  rendered  for  the  plaint- 
iff, be  shall  not  recover  costs  against  tlie  defendant, 
unless  he  shall  have  entered  a  disclaimer  in  the 
Patent  Office,  of  the  thins  patented,  to  which  he 
has  no  right,  prior  to  the  commencement  of  the 
suit. 

Argued  Jan.  19,  18B8.       Decided  Mayi,  18B8. 

APPEAL  from  the  Circuit  Court  of  Uie  Unit- 
ed States  for  the  Northern  District  of 
New  Yorlt. 

The  biil  in  this  case  was  filed  in  the  court 
below  on  the  9th  of  Oct.,  1848,  by  Elisha 
Foote,  against  defendants,  claiming  damages 
for  the  infringement  of  a  certain  patent.  On 
Feb.  22,  1849,  the  defendanU  filed  a  joint  and 
several  answer  to  the  bill. 

On  March  2,  1849,  a  replication  was  filed, 
.luly  12,  1850,  complainants  filed  a  supple- 
mental bill  of  complaint.  Jan.  14,  185l[  the 
defendants  filed  a  joint  and  several  answer  to 
the  supplemental  bill. 

Jan.  28,  1851,  a  replication  to  said  last  named 
answer  was  filed. 

April  18,  1851,  an  interlocutory  order  was 
made,  that  the  feigned  issues  allowed  by  a  for- 
mer order  be  made  up  and  tried. 

Upon  the  trial  of  the  feigned  issue,  the  jurv 
returned  an  answer  in  the  negative  to  the  fol- 
lowing questions: 

First.  Was  the  plaintiff  the  original  and  fint 
inventor  of  the  application  of  the  expansive  and 
contracting  power  of  a  metallic  rod  by  different 
degrees  of  heat,  to  oi>en  and  close  a  damper 
which  governs  the  admission  of  air  into  a  stove 
in  which  it  may  be  used,  by  wluch  a  more  per- 
fect control  over  the  heat  is  obtained,  than  can 
be  by  a  damoer  in  the  flue? 

Second.  Was  plaintiff  the  original  and  fint 
inventor  of  the  combination  described  in 
'his  patent,  by  which  the  regulation  of  beat  of 
a  stove  in  which  it  nm  be  used  is  effectedT 

Sultsequently,  on  Au|j.  29,  1853,  the  said 
cause  having  been  pre.viously  brought  to  a 
hearing,  an  interlocutory  order  was  entered,  in 
which  the  court  held  that  the  complainant  was 
the  first  and  original  inventor  of  the  application 
of  the  expansion  and  contraction  of  the  inflex- 
ible metallic  rod  to  the  regulation  of  the  heat 
of  stoves,  as  described  and  claim  in  his  patent; 
that  the  defendants  had  infringed  the  said  pat- 
ent in  malting  and  vending  the  regulators  of 
stoves,  as  charged  in  the  bill  of  complaint;  and 
that  the  complainant  was  entitled  to  have  a  per- 
petual injunction  against  said  defendants,  their 
agents,  servants,  and  all  claiming  or  holding 
under  or  through  them,  from  making,  vending 
or  using,  or  in  any  manner  disposing  of  any 
regulator  or  regulators  of  stoves  embracing  the 
invention  or  improvements  descril>ed  in  said 
letters  patent. 

"  And  it  is  further  adjudged  and  decreed 
that  the  cause  t)e  referred  to  Augustus  A. 
Boyce,  the  Clerk  of  this  court,  to  ascertain  and 
report  the  number  of  regulators  for  stoves  em- 
bracing the  principles  a^resaid  that  liave  been 
made,  and  also  the  number  sold  by  the  said  de- 
fendants or  either  of  them,  since  the  28d  day 
of  March,  1847,  and  the  damages  complainant 
has  sustaJjied,  or  um  and  profits  the  defendants, 
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or  either  of  them,  have  derived  l^  sndt  ia- 
fringements  since  the  time  last  af  ore.'-aid. 

And  upon  the  coming  in  and  confirmation  of 
the  said  report,  that  said  complainant  have  a 
decree  and  execution  for  the  amount  found  doe 
to  him,  and  also  for  the  costs  in  Uiis  suit  to  be 
taxed." 

On  June  17th,  1854,  the  report  of  said  Boyoe 
was  filed.  Both  parties  filed  exceptions,  aoote 
of  which  were  sustained  by  the  court,  and  a 
further  examination  of  the  evidence  taJien  be- 
fore the  Master  was  made  by  the  court,  and  a 
final  decree  was  entered  against  the  defendants 
for  $28,644.20,  with  costs.  The  decree  abo 
made  provision  as  to  the  joint  and  several  lia- 
bility of  said  defendants. 

From  this  decree  the  defendants  took  an  ap- 
peal to  this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court,  and  in  the  aissenting 
opinion  of  Mr.  Justice  Grier. 

Mettrs.  Charles  M.  Keller,  Saaaaal 
Blatehford  and  WUUajn  A.  Saelwtt..  fw 
for  appellants: 

The  answer  insists  that  the  first  claim  of  the 
plaintiff's  patent  is  void,  because  it  is  a  claim  to 
the  application  of  an  abstract  principle  or  nat- 
ural property  of  metals  to  certain  purpoaei, 
and  is  not  a  claim  for  the  invention  of  anv 
mechanical  structure  or  process  by  which  such 
principle  may  be  applied,  and  is  not  a  fit  sub- 
ject for  a  patent.  It  is  impoesible  to  distin- 
guish the  first  claim  of  -  the  plaintiff's  paloit 
from  the  eighth  claim  of  Morse's  reissued  pat- 
ent of  1848,  which  was  adjudged  by  this  court 
in  (yjUa^  V.  Morte.  16  How.,  62,  112,  120,  to 
be  void.    > 

This  objection  strikes  at  the  verr  foandatioB 
of  the  interlocutory  decree,  and  if  that  cannot 
be  maintained,  the  reference  and  all  proceed- 
ings thereon,  and  the  final  decree,  must  faiL 

The  counsel  then  reviewed  the  case  of  (TBidlt 
V.  Morte,  and  attempted  to  show  that  the  pres- 
ent case  was  parallel. 

2.  The  answer  insists  that  the  said  alleged 
disclaimer  is  insufficient,  invalid,  and  void  in 
law  as  a  disclaimer,  because  the  part  of  the 
claim  of  the  specification  which  is  not  intended 
to  be  disclaimed,  is  not  capable  of  tieing  distin- 
guished from  the  part  of  the  claim  wliich  is  in- 
tended to  t)e  disclaimed. 

And  also  that  the  first  claim  is  void,  for  the 
reason  that  it  is  immaterial  whether  the  expan- 
sive and  contractingpropertiesof  a  metallic  rod 
be  applied  to  open  and  close  a  damper  that  regu- 
lates the  admission  of  air  into  a  stove,  or  to 
open  and  close  a  damper  in  the  fiue.  The  sul>- 
stitulion  of  the  one  for  the  other  does  not  in- 
volve invention.  In  his  disclaimer,  the  plaint- 
iff admits  the  want  of  novelty  in  the  applicaticn 
uf  the  device  claimed  by  bim  to  regulate  tlie 
defect  in  structures  other  tlian  the  stove,  and 
to  govern  the  admission  of  air  into  other  than 
stoves,  instead  of  regulating  the  damper  in  the 
flue ;  and  the  claim  of  the  plaintiff,  as  limited  i>T 
the  disclaimer,  admits  that  such  a  device  faaa 
been  used  to  govern  the  damper  in  the  flue. 

8.  If  the  afleged  disclaimer  t>e  regarded  as  a 
valid  disclaimer,  then  it  is  submitted  that  the 
specification  must  t)c  construed  and  limited  by 
the  terms  of  such  disclaimer.  The  disclaims 
must  be  considered  in  two  aspects:  1st.  As 
affecting  all  the  claims  of  the  patent,  whioh  wm 
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the  view  taken  by  the  court  below,  as  shown 
by  the  manner  in  which  it  presented  the  issues 
of  the  first  and  third  claims  to  the  jury.  2d.  As 
affeclinfT  the  first  claim  only.  The  disclaimer 
either  affects  all  the  claims  of  the  patent,  or 
the  patent  is  void  on  its  face  fpr  multiplicity  of 
invention.  One  part  of  the  patent  would  be  for 
an  improvement  in  stoves  only,  and  the  other 
parts  for  improvements  in  stoves  and  other 
structures.  On  the  assumption,  however,  that 
the  disclaimer  applies  to  all  the  claims  of  the 
patent,  then  it  is  contended  by  the  defendants, 
that  the  admissions  of  the  disclaimer  avoid  the 
patent  in  judement  of  law,  for  want  of  inven- 
tion. In  stibstance  the  disclaimer  imports 
that,  prior  to  plaintiff's  invention  the  expan- 
sive and  contracting  power  of  an  inflex- 
ible metallic  rod  had  been  applied  to  operate 
the  damper  which  governs  the  admission  of  air 
into  a  structure  not  a  stove ;  and  all  he  can  claim 
as  new  is  tlie  mere  application  of  this  to  a 
structure  called  a  stove.  If,  therefore,  the  dis- 
claimer applies  to  all  the  claims,  it  is  contended 
that  in  view  of  such  limitation  of  the  claims, 
the  patent  is  void  on  its  face,  as  being  merely 
for  the  double  use  of  a  known  invention,  or 
what  is  termed  the  application  of  a  known 
thing  to  another  and  an  analogous  use,  which, 
in  judgment  of  law,  i»  not  the  subject  matter 
of  letters  patent. 

Winanti  v.  li.  B.  Co.,  2  Stoiy,  412;  Bean  v. 
Bmallwood,  %  Story,  408;  aawev.  Abbott,  2 
Story.  190;  Losh  v.  Hague,  Web.  Pat.  Gas., 
207;  Coming  v.  Burden,  15  How.,  262,  270; 
Curtis  on  Patents,  sees.  4,  26,  27,  86-88. 

The  purpose  for  which  an  invention  is  used 
or  to  which  it  is  applied,  makes  no  part  of  the 
invention.  It  is  a  necessary  consequence  that 
if  the  varying  heal  will  expand  and  contract  a 
metallic  rod  to  open  and  close  a  damper  which 
governs  the  admission  of  air  to  the  fire  in  any 
structure,  it  will  do  so  in  a  stove;  and  that  if 
this  mode  of  regulating  the  admission  of  air  to 
the  fire  in  any  structure  will  regulate  heat,  it 
will  do  so  in  a  stove. 

Hotehkiit  V.  OreenvMod,  11  How. ,  248. 

The  counsel  then  reviewed  the  evidence  in 
reference  to  the  novelty  of  the  plaintiff's  inven- 
tion, and  also  the  exceptions  to  the  Master's  re- 
port. 

Mr.  Elisha  Foote,  in  person,  and  Mr.  R. 
H.  Gillet,  for  appellee. 

The  argument  for  the  appellee,  being  con- 
fined to  the  facts  and  evidence  concerning  the 
invention,  is  not  here  given. 

Mr.  Ju$tiee  Nelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Circuit 
Court  of  the  United  Slates  for  the  Northern 
District  of  New  York. 

The  bill  was  filed  in  the  court  below  by  Foote 
against  the  defendants  for  an  alleged  infringe- 
ment of  a  patent  for  an  improvement  in  regu- 
lating the  draught  or  heat  of  stoves.  The  bill, 
among  other  things, set  out  a  trial  at  law  between 
the  parties  upon  the  palenl,  and  a  verdict  for  the 
plaintiff;  that  the  defendants  since  the  trial  and 
verdict  continued  their  infringement,  and  have 
even  increased  the  businessof  making  and  vend- 
ing the  complainant's  stove  regulators. 

The  complainant  prayed  for  an  account,  and 
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that  the  defendants  be  restrained  by  injunction 
from  further  infringements. 

The  defendants  put  in  an  answer,  to  which 
there  was  a  replication.  Afterwards  feigned  is- 
sues were  ordered  by  the  court,  to  try  the  ques- 
tions whether  or  not  the  patentee  was  the  first 
and  original  inventor  of  the  application  of  the 
expansive  and  contracting  power  of  the  metal- 
lic rod,  by  different  degrees  of  heat,  to  open 
and  close  the  damper  which  governs  the  ad- 
mission of  air  into  a  stove;  and  also,  whether 
or  not  he  was  the  first  and  original  inventor  of 
the  combination  described  in  his  patent,  by 
which  the  regulation  of  the  heat  of  a  stove  in 
which  it  might  be  used  was  effected. 

The  jury,  after  hearing  the  proofs  upon  these 
issues,  returned  a  verdict  in  the  negative.  Aft- 
erwards the  cause  come  before  the  court  upon 
the  pleadings  and  proofs,  and  the  case  made 
upon  the  trial  of  the  feigned  issues;  and  after 
hearing  the  arguments  of  counsel  for  the  re- 
spective parties,  held,  that  the  patent  was  valid, 
notwithstanding  the  verdict  of  the  jury  on  the 
feigned  issues,  and  also  that  the  defendants  had 
been  guilty  of  an  infringement,  and  referred 
the  cause  to  a  master,  to  ascertain  and  report 
the  profits  which  the  defendants  had  derived 
by  reason  of  said  infringement.  A  most  vo- 
luminous record  of  testimony  was  tsKen  before 
the  Master,  and  on  the  17th  June,  1854,  be  re- 
ported profits  made  bv  the  defendants  to  the 
amount  of  |2. 650.  Thirty  exceptions  were  filed 
to  the  report  by  the  counsel  for  the  complain- 
ant, and  eighteen  by  the  defendants,  and  were 
argued  before  the  court  The  view  the  court 
has  taken  of  the  case  here,  renders  it  unimpor- 
tant to  refer  particularly  or  specially  to  the  de- 
cision of  the  court  below,  upon  each  of  these 
exceptions.  After  disposing  of  them,  the  court, 
agreeably  to  an  earnest  request  of  the  counsel 
that  the  cause  should  not  be  again  sent  down 
to  the  Master,  but  that  the  court,  upon  the  evi- 
dence before  it,  should  ascertain  the  amount  of 
profits  to  which  the  complainant  was  entitled, 
entered  upon  the  inquiry,  and,  after  a  laborious 
and  minute  examination  of  a  record  of  some 
six  hundred  closely  printed  octavo  pages  of 
proofs,  found  an  aggregate  of  profits  to  the 
amount  of  |17,980.40,  and  an  aggregate  of  in- 
terest, avert^ged,  of  $5,603.82,  making  a  total 
of  $23,644.22.  And  on  the  28lh  of  August, 
1856,  a  final  decree  was  entered  for  the  com- 
plainant against  the  defendants  for  this  amount 
with  the  costs  to  be  taxed. 

The  cause  is  now  before  this  court  on  appeal. 

The  difference  of  opinion  among  the  judges 
of  this  court  in  respect  to  the  amount  of  profits 
that  shonld  be  allowed  to  the  complainant,  pre- 
cludes the  delivery  of  any  written  opinion  on 
tliis  branch  of  the  case.  The  decree  of  the 
court  below  as  to  the  amount,  with  the  excep- 
tion of  the  interest,  is  afi^med  by  a  divided 
court.  A  majority  of  the  court  are  of  opinion 
that  there  was  error  in  the  allowance  of  interest 
on  the  profits, found  for  the  complainant.  That 
amount,  therefore,  which  is  $5,663.82,  must  be 
deducted. 

This  court  is  also  of  opinion  that  the  court 
below  erred  in  awarding  costs  of  the  complain- 
ant against  the  defendants. 

The  first  claim  of  the  patentee  in  his  patent 
was  disproved  by  the  prior  construction  and 
use  of  what  is  called  in  the  case  the  Saxton 
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stove,  and  no  disclaimer  was  entered  aocordioe 
to  tbe  requirements  of  the  Act  of  Congress  8a 
March,  1887.  By  the  9th  section  of  that  Act  it 
is  provided,  that  when  a  patentee  by  mistake 
shall  have  claimed  to  be  the  inventor  of  more 
than  he  is  entitled  to,  the  patent  shall  still  be 
good  for  what  shall  be  truly  and  bona  fide  his 
own,  and  he  shall  be  entitled  to  maintain  a  suit 
in  law  or  equity  for  an  infringement  of  this  part 
of  the  invention,  notwithstanding  the  speciflca- 
tion  claims  too  much.  But  in  such  case,  if 
judgmenLor  decree  be  rendered  for  the  plaint- 
iff, he  shall  not  recover  costs  against  the  de- 
fendant, unless  he  shall  have  entered  a  dis- 
claimer in  the  Patent  Office  of  the  thing  pat- 
ented, to  which  he  has  no  right,  prior  to  the 
commencement  of  the  suit.  There  is  also  an- 
other condition,  namely:  that  the  plaintiff  shall 
not  be  entitled  to  the  benefits  of  said  section,  if 
he  has  unreasonably  neglected  or  delayed  to 
enter  the  disclaimer. 

The  Saxton  stove  was  produced  on  the  trial 
of  the  feigned  issues,  after  this  suit  had  been 
commen(>ed,  and  the  question  has  been  in  con- 
troversy from  thence  to  the  present  time, 
whether  or  not  the  arrangement,  construction 
and  use  of  that  stove,  had  the  effect  to  disprove 
the  first  claim  in  the  complainant's  patent.  It 
would  be  going  too  far,  therefore,  under  these 
circumstances,  to  hold  that  the  delay  in  enter- 
ing the  disclaimer  was  unreasonable  within  tbe 
meaning  of  the  Statute.  A  majority  of  the 
court  is  of  opinion  the  delay  lias  not  t>een  un- 
reasonable within  tbe  meaning  of  the  Act,  so 
as  to  defeat  the  recovery. 

Aeeording  to  our  condw>ion»,  the  decree  of  the 
court  belote  is  reverted  at  to  the  $5,663.82  inter- 
e»t,  and  alto  a*  to  t!ie  cottt  cMowed  the  complain- 
ant, and  affirmed  as  to  the  rexidiu.  without  costs 
to  either  party  in  this  eonrt;  and  that  the  ease  be 
remitted  to  the  court  below  to  enter  a  decree  for 
the  complainant  against  the  defendants  in  con- 
formity to  this  opinion,  and  proceed  to  the  execu- 
tion of  Vie  same. 

Mr.  Justice  Grier,  dissenting: 

Although  I  may  occasionally  differ  in  opin- 
ion with  the  majority  of  my  brethren,  my  usual 
custom  has  been  to  submit  to  their  better  judg- 
ment without  remarlc.  But  in  this  case  I  feel 
constrained  to  protest  against  a  decree  whicli, 
in  my  opinion,  does  great  and  manifest  injus- 
tice to  the  appellants.  In  doing  so,  it  is  proper 
that  I  thus  state  my  reasons  as  briefly  as  possi- 
ble, without  an  attempt  at  their  full  vindication 
by  a  tedious  argument. 

I.  I  believe  the  patent  of  complainant  to  be 
void  on  its  face. 

The  first  claim  is  for  the  application  of  the 
'  'expansive  and  contracting  power  of  a  metallic 
rod,  by  different  degrees  of  beat,  to  open  and 
close  «  damper  whidi  governs  the  admission  of 
air  into  a  stove." ' 

Xow,  this  claim  is  false  in  fact.  The  pat- 
entee was  not  the  first  to  make  this  application 
of  the  different  degrees  of  expansion  of  metals 
to  open  and  close  a  damper  to  a  stove.  The 
evidence  is  clear,  explicit  and  uncontradicted. 
Moreover,  the  jury  has  so  found  in  an  issue 
ordered  in  this  case,  and  which  verdict  does 
not  appear  to  have  been  set  aside,  although  it 
was  disregarded  in  the  decision  of  the  case. 

Tills  ckim,  even  U  it  were  true  in  fact,  is 
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clearly  void  in  law,  unless  we  agree  to  reverse  tlw 
doctrine  laid  down  by  this  court  in  tlie  esse  of 
OReHly  v.  Mvrse.  16  How.,  62,  with  regard  to 
the  eighth  claim  of  Morse's  patent.  &side«, 
at  tbe  trial  at  law,  the  Circuit  Court  decided, 
in  1848,  that  this  first  claim  could  not  be  sus- 
tained. Yet,  with  ten  years'  judicial  notice  of 
this  defect  in  his  patent,  tbe  patentee  has  nevs 
amended  it,  entered  a  disclaimer,  or  attem|Xed 
to  avail  himself  of  the  privilege  offered  to  him 
by  the  Statute  to  rescue  it  from  this  charge,  h 
destructive  to  its  validity. 

At  common  law,  a  patent  having  this  in- 
firmity was  absolutely  void.  "The  Patent  Act 
of  1836,  sec.  13,  provides  a  remedy,  "  where  s 
patent  is  inoperative  and  void,  l)y  reason  of  a 
patentee's  claiming  in  his  specificaUon  as  hii 
invention  more  than  he  had  a  right  to  claim, 
and  when  the  error  has  arisen  through  inad- 
vertence or  mistake." 

In  such  a  case  the  patentee  is  permitted  to 
surrender  his  patent,  and,  on  payment  of  a 
further  sum.  have  his  patent  reissued  as  cor- 
rected. But  he  was  not  permitted  to  recover 
any  damage  for  infringement  which  occurred 
before  the  date  of  the  reissued  patent. 

The  Patent  Act  of  1837,  sec.  7,  ^ives  a  further 
privilege  to  the  patentee  of  escaping  the  conse- 
quences of  such  a  defect."  where  his  patent  ia 
too  broad, "by  permitting  him  to  enter  a  dis- 
claimer, to  be  taken  ana  considered  as  part  of 
tbe  original  specification.  It  does  not  subject 
him  to  tbe  costs  of  a  new  patent,  nor  to  the  for- 
feiture of  antecedent  damages,  where  the  dis- 
claimer is  made  during  the  pendency  of  a  suit, 
but  gives  the  defendant  a  right  to  object  to  its 
validity  on  account  of  unreasonable  neglect  and 
delay  in  filing  it. 

The  9th  section  of  the  same  Act  provides 
for  the  case  where  "  the  patentee,  in  his  speci- 
fication, has  claimed  to  be  the  inventor  of  any 
material  or  substantial  part  of  the  ttiin»;  pat- 
ented, of  which  he  was  not  the  first  inventor, 
and  provided  it  be  distinguishable  from  otbrr 
parts  claimed  in  his  patent.  He  is  permitted 
to  sustain  his  action  for  such  part  as  is  bona 
fide  his  own  invention,  forfeiting  his  right  to 
costs  where  he  has  not  filed  a  disclaimer  before 
suit  brought.  But  no  person,  bringing  any 
such  suit,  shall  be  entitled  to  the  benefits  at 
this  section,  who  shall  have  unreasonably  neg- 
lected or  delayed  to  enter  at  the  Patent  Office  a 
disclaimer,  as  aforesaid." 

Now,  tbe  first  claim  of  this  patent  does  not 
come  within  the  category  of  the  9th  section.  It 
is  not  for  "a  material  and  substantial  part  of  the 
thing,  distinguishable  from  other  parts,"  but  it 
is  the  case  embraced  in  the  7th  section,  when 
the  claim  is  void,  because  it  is  too  broad. 

Here  the  claim  is  for  a  monopoly  of  the  ex- 
pansive power  of  metals  when  applied  to  a 
stove,  and  this  expansive  power  is  a  necessary 
agent  in  every  claim  for  a  combination  in  tlie 
patent. 

The  7tb  section  gives  the  patentee  no  riglit 
to  recover  at  all,  unless  a  disclaimer  lias  bwa 
filed  before  trial  or  judgment.  But,  assuming 
that  the  privilege  given  by  the  9th  section  tw 
available  to  the  patentee  in  this  case,  has  he 
brought  himself  within  theprovisoT  He  lias  re- 
fused to  avail  himsel  f  of  the  privilege  tendered  to 
him  by  the  law,and  stands  upon  his  patent.  Kol- 
witliBtanding  tbe  decision  of  the  Circuit  Court 
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against  this  claim  in  1848:  notwithstanding  the 
decUion  of  this  court  in  O'BeiUy  v.  Morne;  not- 
wittistanding  the  verdict  in  1858,  declaring  this 
claim  false,  no  disclaimerhas  ever  been  entered. 
The  pendency  of  the  suit  could  be  do  reason, 
for  the  Acts  contemplate  a  pending  suit.  I  can- 
not consent  to  say  that  this  is  not  a  case  not 
only  of  unreasonable  delay,  but  of  stubborn  re- 
jection of  the  privilege  offered  by  the  law. 

The  case  of  O'BeUly  v.  Morte  cannot  be  quoted 
as  a  precedent  for  this.  There,  Horse  was  ad- 
mitted to  be  the  original  inventor  of  the  appli- 
cation of  an  element  of  nature  in  his  eighth 
claim;  but  the  court  decided  that  it  was  void, 
because  it  was  too  broad.  Until  that  decision 
was  read  in  court,  the  patentee  had  not  the  least 
reason  to  suspect  bis  claim  to  be  invalid.  The 
decision  was  a  surprise  not  only  to  him.  but 
many  others  more  learned  in  the  law,  who  had 
carefully  examined  this  claim,  and  advised  the 
patentee  that  it  was  valid.  In  the  present  case, 
the  patentee  disregarded  the  judgment  of  a  cir- 
cuit court,  a  verdict  of  a  jury,  and  judgment 
of  this  court,  all  of  which  warned  him  of  the 
necessity  of  a  disclaimer  many  years  before  final 
judgment. 

I  Cannot  consent  to  annul  the  Statute  al 
together,  and  allow  its  benefits  to  a  patentee 
who  has  stubbornly  refused  to  submit  to  the 
conditions  on  which  they  are  tendered. 

II.  The  interlocutory  decree  of  the  court  be- 
low does  not  condemn  the  defendants  for  in- 
fringing the  third  claim  of  the  complainant's 
patent,  on  which  alone  it  was  decided  on  the 
trial  at  law  the  defendant  was  liable,  and  on 
which  it  is  now  attempted  to  justify  this  decree. 
What  that  decree  is.must  be  judged  by  the  rec- 
ord, and  not  b^  any  parol  explanations  or  con 
tradictions  of  it. 

The  decree  affirms — 

1st.  That  the  plaintiff  was  the  first  inventor  of 
the  application  of  the  expansion  and  contraction 
of  the  inflexible  metallic  rod  to  the  regulation 
of  the  beat  of  stoves. 

2d.  That  any  regulator  in  which  the  expan- 
sive and  contracting  power  of  an  inflexible  me- 
talic  rod,  which  expansion  and  contraction  is 
produced  by  changes  in  the  heat  of  the  stove 
regulated,  is  applied  to  the  damper  to  regulate 
the  beat  of  the  stove,  is  embraced  withm  the 
principle  of  the  invention  claimed  in  the  pat- 
ent. 

8d.  That  the  defendants  have  made  and  sold 
regulators  embracing  that  principle. 

4th.  That  they  must  account  for  all  regulators 
made  and  sold  by  them  which  embrace  that 
principle. 

This  decree  charges  the  defendant  with  the 
infringement  of  the  first  claim  of  the  patent, 
and  is  in  conformity  with  the  doctrines  ad- 
yanced  in  the  charge  of  the  court,  on  the  issue 
tried  before  them,  where  court  thus  define  the 
claim  of  the  patent: 

"Now,  in  this  case,  as  I  understand  the  claim 
of  the  patentee,  be  claims  the  application  of  the 
principle  of  expansion  and  contraction  in  a  me- 
tallic rod  for  the  purpose  of  regulating  the  heat 
of  a  stove.  That  is  the  new  conception  which 
he  claims  to  have  struck  out,  and,  although  the 
mere  abstract  conception  would  not  have  con- 
stituted the  subject  matter  of  a  patent,  yet, 
when  it  is  reduced  to  practice  by  any  means, 
old  or  new,  resulting  usefully,  it  is  the  subject 
See  20  How. 


of  a  patent,  independently  of  the  machinery  by 
which  the  application  is  made." 

Again,  speaking  of  the  first  claim,  he  says: 

' '  That  claim  is  not  for  any  mode  or  method 
of  applying  the  expansion  and  contraction  of 
the  metallic  rod  to  regulate  the  heat  of  the 
stove,  but  is  for  the  conception  of  the  idea 
itself." 

The  interlocutory  decree  says,  therefore,  in 
effect,  that  the  brass  rod  regulators,  which  the 
defendants  admit  in  their  answers  they  made 
and  sold,  are  infringements  of  the  plaintiff's 
patent,  because  they  embrace  the  pnnciple  of 
the  application  of  the  expansive  and  contracting 
power  of  an  inflexible  metallic  rod  to  the 
damper  of  a  stove.  And  the  master  is  directed 
to  take  an  account  of  all  regulators  that  fall 
within  the  principle  specified,  no  matter  what 
their  mechanical  structure  is  or  how  they  may 
differ  from  the  regulators  of  which  the  plaint- 
iff gives  a  description  in  his  specification,  and 
no  matter  whether  they  embrace  or  not  any- 
thing that  the  plaintiff  claims  in  either  his  sec- 
ond, his  third,  or  his  fourth  claim.  The  plaint- 
iff and  the  court  below  say,  in  effect,  that  they 
do  not  care  for  any  proof  as  to  whether  any 
claim  of  the  patent  but  the  first  is  infringed; 
and  that,  as  the  defendants  have  been  guilty 
of  applying  the  expansive  and  contracting 
power  of  an  inflexible  metallic  rod  to  open 
and  close  the  damper  of  a  stove  in  which 
changes  in  the  beat  of  the  stove  produce  the 
expansion  and  contraction,  they  must  respond 
for  all  instances  of  such  application. 

The  defendants  are  found  guilty  of  infring- 
ing the  first  claim  of  the  patent  alone.  No 
testimony  was  produced  in  the  case  to  show 
that  the  Race  patent  infringed  the  third  claim. 
and  this  fact  was  emphatically  denied  in  the 
aqswer.  Nor  was  the  verdict  and  judgment 
at  law  put  in  evidence.  And  if  it  had  been,  it 
is  no  estoppel  in  equity  to  the  defendants'  put- 
ting the  truth  of  that  charge  of  the  bill  in  issue 
in  his  answer.  That  verdict  and  judgment  is 
put  into  the  bill,  as  laying  a  proper  ground  for 
the  granting  of  the  preliminary  injunclion. 
Nor  M  it  true,  as  now  asserted,  that  this  court 
has  decided  the  question  in  the  case  of  BiUby 
V.  FmU,  14  How.,  218. 

On  that  trial  the  court  below  had  instructed 
the  jury,  "  that  the  defendants  had  not  in- 
fringed the  plaintiff's  patent  unless  they  had 
used  all  the  parts  embraced  in  the  plaintiff's 
combination,"  and  submitted  the  question  to  the 
jury  whether  there  had  been  such  infringe- 
ment. 

This  instruction  was  adjudged  by  this  court 
to  be  correct.  The  question  whether  the  ver- 
dict was  correct  was  not  before  this  court,  and 
could  not  have  been  decided. 

The  third  claim  which  is  now  alleged  to  be 
infringed  is  as  follows: 

"  I  also  claim  the  combination  above  de- 
scribed, by  which  the  regulation  of  the  heat  of 
a  stove  or  other  structure,  in  which  it  may  be 
used,  is  effected." 

The  law  re(^uires  that  a  patent  should  "  par- 
ticularly specify  and  point  out  the  part,  im- 
provement, or  combination,  which  the  patentee 
claims  as  his  own  invention." 

Tills  claim  does  not  specify  the  combination 
claimed,  otherwise  than  by  reference  to  the 
body  of  the  specification  where  two  distinct 
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and  complex  combinations  of  numerous  parts 
and  devices  are  set  forth. 

After  a  full  and  fair  trial,  the  jury  have 
found,  on  an  issue  directed  for  that  purpose, 
that  the  complainant  was  not  the  first  and  orie- 
inal  inventor  of  the  combinations  set  forth  in 
this  claim.  But  assuming  that  the  court  may 
disregard  this  verdict,  and,  without  setting  11 
aside  or  ordering  a  new  trial  of  the  issue,  treat 
it  as  a  nullity;  and  assuming,  that  without  any 
testimony  Whatever  being  offered  in  the  case, 
the  court  may,  on  view  of  the  models,  declare 
that  the  defendants'  patent  infringes  that  of 
complainant;  and  assuming  the  doctrine  af- 
firmed by  this  court  in  8ii»by  v.  Pbote,  and  ite- 
Oormiek  v.  Manny,  6  McLean.  689,  to  be  cor- 
rect, "that  defendant  has  not  infringed 
plaintiff's  patent  unless  he  has  used  all  the 
parts  embraced  in  plaintiff's  combination,"  I 
think  it  is  clear  to  ocular  demonstration  that 
the  defendants  have  not  infringed  either  of 
the  combinations  claimed,  unless  we  assert  that 
all  other  combinations  which  produce  the  same 
result  are  equivalents  for  the  first — a  sophism 
which  has  just  been  rejected  by  this  court  in 
the  case  of  AfeUormiek  v.  Manny.  A  vindica- 
tion or  demonstration  of  the  correctness  of 
this  conclusion  could  not  be  made  intelligible 
unless  by  a  long  recital  from  the  specification, 
and  an  exhibition  of  models  or  diagrams.  The 
decree  of  the  court  below  very  properly  does 
not  assert  or  adjudge  that  defendants  have  used 
the  complex  coim)ination  of  complainant's 
specification  in  any  of  its  numerous  parts  save 
one — the  expanding  rod.  On  this  point,  there- 
fore, my  objection  to  the  affirmance  of  any 
portion  of  this  decree  is,  because  it  is  founded 
on  a  claim  admitted  to  be  void  in  law,  and  is 
sustained  by  presuming,  contrary  to  the  record, 
that  it  was  founded  on  a  claim  found  by  ver- 
dict in  the  case  to  be  void  in  fact,  ana  without 
any  proof  of  infringement  save  ocular  demon- 
stration of  the  contrary. 

III.  But,  assuming  the  verdict  of  1848  be- 
tween the  prraent  complainant  and  some  of  the 
defendants  to  be  conclusive  as  an  estoppel  on 
all  of  them,  notwithstanding  the  denial  of  the 
answer  and  the  evidence  of  our  senses,  yet  that 
verdict  was  between  the  complainant's  patent 
and  the  Race  patent,  which  is  called  the  "  brass 
rod  regulator,"  then  used  by  the  defendants. 
It  had  no  reference  whatever  to  the  "expander 
patent,"  afterwards  used  by  defendants.  There 
IS  no  charge  in  the  bill  that  the  combination 
of  this  last  patent  infringes  the  complainant's 
patent.  There  was  no  evinence  offered  to 
prove  such  to  be  the  fact.  The  master's  re 
port  declares  it  not  to  be  an  infrin^ment  ($f 
the  combination  of  the  third  claim — it  is  patent 
to  the  eves  of  any  one  who  will  examine  the 
models  that  it  does  not;  yet,  because  it  used  the 
expansive  power  of  metals,  the  defendants  are 
mulcted  in  the  sum  of  $7,088  damages,  not  for 
invading  the  complainant's  rights,  but  for 
evading  his  patent  by  a  patented  invention  for 
a  difTerent  combination.  I  forbear  to  make 
MOV  further  remarks  on  this  enormity,  because 
it  IS  afllnned  by  the  division  of  the  court,  and 
their  opinion  has.  happily,  not  been  com- 
pelled to  defend  it  by  argument.  As  it  is 
without  precedent,  so  neither  can  it  be  cited 
as  such  hereafter. 

IV.  Lastly,  after  a  very  long  and  laborious  in- 
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veetigation,  the  Master  has  found  that  the  profit 
of  making  and  vending  the  machine  charged 
as  an  infringement,  is  ten  cents  on  each  rego- 
lator.  This  finding  of  the  report  was  excepted 
to  by  the  complainant.  The  court  overruled 
the  exception  and  confirmed  the  report  on  this 
point;  and,  nevertheless,  assess  the  damage  at 
ten  fold  the  amount.  By  what  process  of  rea- 
soning or  arithmetic,  on  what  facts  or  what 
principle  of  law,  this  astonishing  and  ruinous 
decree  is  foundeid,  it  does  not  undertake  to  ex- 
plain. I  can  conceive  of  no  other  ground  than 
that  the  court  have  calculated  the  whole  profit 
of  the  stove,  as  was  done  in  the  case  of  Seg- 
movry.  MeCormick,  16  How.,  480,  and  over- 
ruled by  this  court. 

Believing,  therefore,  that  the  decree  of  this 
court,  so  far  as  it  affirms  any  portion  of  the 
decree  of  the  Circuit  Court,  is  not  only  unsus- 
tainod  by  evidence,  but  contrary  to  the  law  as 
heretofore  established  by  this  court,  I  cannot 
give  my  assent  to  it. 

Mr:  JtuUce  Daniel,  dissenting: 

I  concur  entirely  in  the  views  exprened  by 
my  brother  Orier  in  this  cause.  I  have  always 
regarded  the  patent  of  the  complainant  void 
upon  its  face.  I,  moreover,  consider  the  de- 
cree of  the  Circuit  Court  inconsistent  with  the 
claim  of  the  complainant,  unwarranted  by  any 
evidence  in  the  cause,  and  most  unjust  and 
oppressive  in  its  operation. 

ated-18  Wall.,  SO,  87 :  U  Wall.,  »1 :  19  Wall.,  m, 
«8S ;  9  BlatoU..  871 ;  1  Sawy.,  386 ;  IB  U.  a.  285 ;  lU 
D.  S.,  106. 


CHARLES  W.  GAZZAM,  Plff.  in  Br., 

V. 

LESSEE  OFBLAM  PHILLIPS  ako  MARY. 
HIS  WiPB.  A»D  ASHLEY  W.  ETHE- 
RIDGE. 

(See  S.  C  20  How.,  sasn.) 

Court  eannot  go  behind  deteription  in  patent— 
potoer  of  Surveyor- O&neral— 3  Sow.,  6S0,  di>- 
approzed. 

The  court  below  bad  do  rlKbt  to  go  beyood  ■ 
descriplton  of  a  tract  In  a  jpaient.  and  determine 
the  tract  and  quanllty  of  land  under  a  euppoMd 
equity  arising  out  ol  tne  preemption  laws,  iDStead 
of  by  the  description  la  the  patent. 

The  Surveyor-General  has  power  to  make  fme- 
clonal  subdlviglons,  or  fractional  sections  of  public 
lands,  containlogr  more  than  elglity  acres. 

Brown  v.  Clements,  tf  C.  8.  (8  How  J,  6G0,  dtap- 
proved. 

(Mr.  Justice  Caxpbux  did  not  sit  In  this  oauseJ 

Argu^  Apr.  9,  18B8.        Decided  May  4,  18S8. 

IN  ERROR  to  the  Supreme  Court  of  the 
Slate  of  Alabama. 

This  was  an  action  in  ejectment,  brought  in 
one  of  the  State  Courts  of  Alabama,  by  the 
defendants  in  error,  to  recover  certain  premiaee 
in  the  City  of  Mobile.  The  court  charged  the 
Jury  with  reference  to  the  opinion  of  this  conrt, 
as  expressed  in  the  case  of  Brown  ▼.  Clementi,  3 
How.,  650,  remarking  that  his  charge  would 
have  been  different,  were  it  not  for  that  opin- 
ion.   The  verdict  and  judgment  were  for  the 

NoTB.— PrecmpUnn  rigtUM.  See  note  to  U.S.  r. 
Fitzgerald,  40  CT.  8.  lli  PeU.  407. 
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gilaintiffg.  The  Judgment  having  been  aflSrmed 
y  the  Supreme  Court  of  Alabama,  the  defend- 
ants brought  the  case  here  on  a  writ  of  error. 

A  further  dtatement  appears  in  the  opinion 
of  the  court. 

Mr.  a.  little  Smtth.  for  the  plaintiff  in 
error: 

The  Registers  of  the  local  Land  Offices  are 
mere  sale  agents  of  the  Oovernment.  The  sur- 
vey and  division  of  the  lands  are  intrusted  to 
the  Surveyors.  Their  action  is  conclusive, 
and  the  Reidsters  are  txiund  to  sell  by  the  plats 
furnished  them.  They  can  sell  in  no  other 
manner. 

Ki»»^  V.  81.  Louit  PubUe  Schools,  18  How.. 
19;  BagneU  v.  Broderick,  18  Pet.,  460;  Barnard 
▼.  AtlUey.  18  How.,  48;  Weri  v.  Cochran,  17 
How.,  408;  9  How.,  838. 

These  cases  show  that  the  action  of  the  Sur- 
veyor General  is  conclusive,  independent  of  any 
judicial  decision. 

The  decision  by  the  Commissioner  of  the 
Qeneral  Laud  Office,  confirmed  by  the  Secre- 
tary of  the  Treasury,  is  final.  The  tribunals 
of  the  United  Slates  cannot  set  aside,  or  treat 
as  null,  the  legitimate  decision  of  other  depart- 
ments. 

6  Pet.,  801.  709,  789;  18  Pet.,  511;  1  Pet.. 
846;  12  Pet.,  410;  0  Pet.,  117;  9  How.,  888:  7 
Cranch,  428:  8  Pet.,  198;  6  Cranch,  267;  9 
Pet.,  8;  12  Pet..  657,  718;  13  How.,  40. 

Should,  nevertheless,  the  defendant  in  error 
be  allowed  to  brinK  this  question  before  a  court 
of  law,  still  the  decision  there  must  be  also  ad- 
verse to  him.  The  action  of  the  Surveyor- 
General  in  making  the  subdivision  he  did,  was 
in  strict  conformity  with  the  law. 

The  law  contemplates  three  different  kinds 
of  surveys:  one  for  entire  sections,  one  for 
fractional  sections,  and  one  for  private  con- 
firmed claims.  The  policy  of  the  Government, 
as  to  the  first  two  classes,  was  to  keep  them 
distinct. 

Browny.  ClemmU.  S  Bow.,  650;  Act  of  1796, 
sec.  8;  Act  of  26th  March,  1808;  Act  of  34th 
April,  1820. 

The  defendant  in  error  says  that,  according 
to  the  laws  regulating  the  manner  in  which  the 
public  lands  are  to  be  surveyed,  there  is  in  frac- 
tional section  22  the  quarter  of  an  entire  sec- 
tion, and  therefore  under  the  Act  of  April  24, 
1830,  such  is  the  "  legal  subdivision  "  be  takes. 
I  join  issue  with  him  as  to  the  fact.  There  is 
no  such  quarter  in  section  32,  if  the  laws  are 
to  be  strictly  applied. 

Act  of  1820  referred  to;  Act  of  Feb.  11, 1805, 
1  Land  Laws,  112,  119,  120. 

The  judge  charged,  "  that  it  was  immaterial 
whether  the  E^spejo  claim  crossed  the  line  and 
reduced  the  number  of  acres  below  a  quarter 
section  or  not.  Etheridge's  application  being 
for  the  southwest  quarter  section,  he  takes  so 
much  of  it  as  was  not  taken  by  the  Espejo 
claim."  This  charge  is  clearly  erroneous.  The 
defendant  in  error  claims  a  quarter  section,  be- 
cause he  says  it  is  to  be  found  in  the  section. 

The  evidence  tended  to  show  that  it  could 
not  be  found,  because  the  western  boimdary, 
if  projected  one  half  a  mile,  would,  before  the 
attainment  of  that  distance,  run  into  the  Es- 


pejo grant. 


The  case  of  Brown  v.  CUmentt  was  quite  dif- 
ferent. 
8m  20  How. 


The  phdntifl  in  error  claims  the  southeast 
subdivuion  of  the  southwest  quarter  of  the 
section  23,  which  he  cannbt  get,  if  the  defend- 
ant in  error  takes  the  whole  of  the  southwest 
quarter.  This  cannot  be  allowed,  for  the 
plaintiff  in  error's  patent  is  the  oldest,  and  in 
an  action  of  ejectment  the  patent  is  conclusive. 

WUeoa;  v.  Jaekaon,  13  Pet.,  516:  BagneU  v. 
Broderiek,  18  Pel.,  460;  Stringer  v.  Foung,  8 
Pet.,  820;  Boardmany.  Reed,  6  Pet.,  328. 

Mr.  Charles  E.  Shemutn,  for  the  defend- 
ants in  error: 

The  patent  to  Etheridge  in  this  case,  is  for 
a  well  known  legal  subdivision  of  the  public 
land.  The  descriptive  words  are  as  absolute 
and  conclusive  as  if  natural  or  artificial  bound- 
aries had  been  employed.  Quantity  is  the  least 
certain  part  of  legal  descriptions. 

Brown  v.  Clevients,  3  How  ,  650:  2  Story, 
283,  288;  18  Wend..  68;  16  Johns.,  260. 

All  patents  by  the  United  Stales  are  for  a 
quantity  of  land  named  therein, ' '  more  or  less." 

Cases  cited  in  Brown  v.  ClemenU. 

The  application  to  the  Executive  Department 
to  correct  the  error  in  the  subdivision  in  sec- 
tion 22,  bv  making  the  plat  conform  to  the 
grant,  and  the  right  and  refusal  of  the  Exec- 
utive to  correct  such  errors,  cannot  affect  the 
legal  rights  of  the  defendant  in  error  before 
this  court. 

16  Am.  Jut.,  389,  309,  Title,  Precedents,  Ex- 
ecutive Acts. 

Holding  the  patent  of  the  United  States  for 
the  "confirmation  of  quarter  of  section  28," 
which  conveyed  the  legal  title  of  the  United 
States  to  that  "  tract "  of  land,  in  satisfaction 
of  his  claim  to  the  same  under  the  Preemp- 
tion Act  of  1880.  Defendants  in  error  ask 
that  the  judgment  of  the  Supreme  Court  of 
Alabama  be  affirmed. 

Mr.  Juitiee  Relaoa  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  the  State  of  Alabama. 

The  suit  was  brought  in  the  court  below  to 
recover  the  possession  of  some  four  acres  of 
land  in  the  City  of  Mobile. 

The  lessors  of  the  plaintiff  claimed  title  to 
the  lot  in  dispute  as  heirs  of  James  Etheridge. 
and  gave  in  evidence  a  patent  from  the  United 
States  to  their  ancestor,  dated  80th  May,  1888, 
' '  for  the  southwest  quarter  section  22,  in  town- 
ship four  south,  of  range  one  west,  in  the  dis- 
trict of  land  subject  to  sale  at  St.  Stephens, 
Alabama,  containing  ninety-two  acres  and 
aixtv-seven  hundredths  of  an  acre,  according 
to  the  official  plat  of  the  survey  of  the  saia 
lands  retumea  to  the  General  Land  Office  by 
the  Surveyor-General;  which  said  tract  has 
been  pnrchased  by  the  said  James  Etheridge." 
The  above  is  a  literal  extract  from  the  desolp- 
tion  of  the  parcel  of  land  in  the  patent  granted 
to  Etheridge. 

The  defendant  claimed  under  William  D. 
Stone,  and  gave  in  evidence  a  patent  to  him 
from  the  United  States,  dated  the  17th  Decem- 
ber, 1883,  "  for  the  south  subdivision  of  frac- 
tional section  32,  same  township  and  range, 
containing  one  hundred  and  ten  acres  and  fifty- 
one  hundredths  of  an  acre,  according  to  the 
official  plat  of  survey  of  the  said  lands,retumed 
to  the  General  Land  Office  by  the  Surveyor- 
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General;  which  said  tract  has  been  piirchased 
by  the  said  William  D.  Stone."  Etheridge 
gave  notice  to  the  Register  and  Receiver  of  his 
claim  under  the  Act  of  29th  May,  1830,  on  the 
28th  January,  1831,  and  produced  bis  proofs. 
Stone  gave  notice  of  his  claim  to  the  same  sec- 
tion, 2Sth  March,  1831,  and  furnished  bis 
proofs.  The  claim  and  proofs  in  each  case 
vere  received  and  filed,  but  no  money  was 
paid,  nor  certificates  given,  as  the  official  plat 
of  the  survey  of  the  township  had  nut  then 
been  received  at  the  office.  This  plat  was  re- 
turned and  filed  in  March,  1882.  There  were 
private  claims  surveyed  and  laid  down  on  the 
plat  to  this  section,  so  that  the  portion  open  to 
the  two  preemption  claims  in  question  was 
confined  to  a  fractional  part  of  the  section. 
This  fractional  part  was  divided  according  to 
the  plat  by  a  line  running  north  and  south 
through  it,  laying  off  in  the  west  subdivision 
ninety-two  and  sixty  seven  hundredths  acres, 
and  in  the  east  one  hundred  and  ten  and  fifty 
hundredths  acres.  Etheridge  purchased  the 
west  and  Stone  the  east  subdivision. 

The  certificates  of  purchase  were  given  to 
both  claimants  30th  April,  1832.  The  one  to 
Etheridge  is  for  the  southwest  quarter  of  sec- 
tion 22,  containing  ninety  two  and  sixty-seven 
hundredths  acres,  the  quantity  in  the  westsub- 
division,  at  the  rate  of  $1.25  per  acre,  amount- 
ing 1115.43;  the  other  to  Stone  is  for  the 
southeast  subdivision  of  fractional  section  22, 
containing  one  hundred  and  ten  and  fifty 
hundredths  acres,  the  quantity  in  the  east  sub- 
division, at  the  rate  $1.25  per  acre,  amounting 
to  $188.13. 

The  sales  in  each  case  were  made  in  conform 
itv  with  the  subdivisions,  as  marked  upon  the 
plat  of  the  Surveyor-General  then  on  file  in  the 
office,  and  to  which  all  purchasers  of  the  pub- 
lic land  had  access,  and  which  constituted  the 
guide  of  the  Register  and  Receiver  in  making 
the  sales. 

The  lessors  of  plaintiff  also  gave  evidence 
showing  that  the  premises  in  question  were 
within  the  southwest  quarter  section  22,  com- 
puting the  same  according  to  the  usual  meas- 
urement of  quarter  sections,  and  that  a  full 
quarter  mieht  have  been  laid  off  from  the  frac- 
tion, and  claimed  that  the  whole  of  the  south- 
west quarter  had  been  appropriated  to  their 
ancestor.  Etheridge,  under  the  Preemption 
Act  of  1830,  which  position  was  assented  to  My 
the  court.  The  court  also  ruled  that  the  pur- 
chase and  patent  of  Stone,  under  whom  the  de- 
fendant claims,  must'  be  restrained  to  the  frac- 
tion in  the  west  part  of  the  southeast  quarter 
of  section  22,  and  that  it  gave  him  no  right  to 
the  land  in  the  southwest  quarter. 

The  effect  of  this  ruling,  when  applied  to 
the  case,  gave  to  the  heirs  of  Etheriage  one 
hundred  and  sixty  acres  of  the  fractional  section 
in  disregard  of  the  official  survey,  the  purchase, 
and  patent  for  only  the  ninety-two  acres,  and 
reduced  the  one  hundred  and  ten  which  Stone 
purchased,  and  had  a  patent  for,  to  some  forty- 
three  acres. 

The  court  is  of  opinion  this  ruling  cannot  be 
maintained.  For,  conceding  for  the  sake  of 
the  argument  that  the  plat  by  the  Surveyor  Gen- 
feral  of  this  section  was  made  contrary  to  law, 
the  ground  upon  which  the  decision  is  sought 
to  be  maintained,  and  that  Etheridge,  under 
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the  Preemption  Act  of  1880,  waaeatttled  to 
purchase  the  whole  of  the  southwest  quarter, 
and  to  have  it  surveyed  and  patented  to  hia, 
yet  it  was  not  so  surveyed,  nor  did  he  pundiaae, 
nor  has  he  obtained  a  patent  for  the  same.  On 
the  contrary,  he  purchased  and  paid  for  the 
west  subdivision  only  of  this  fractional  section, 
containing  ninety-two  acre8.and  took  out  a  pat- 
ent for  the  subdivision.  And  in  addition  to  this. 
Stone,  at  the  same  time,  purchased  the  east 
subdivision,  as  laid  down  on  the  official  plat, 
and  has  received  a  patent  for  the  same,  and 
which  includes  the  premises  in  question. 

The  patent  to  Etheridge,  as  we  have  aeeo, 
describes  the  land  granted  as  the  south  weA 
quarter,  &c.,  containing  ninetv-two  and  sixty- 
seven  hundreths  acres,  according  to  the  official 
plat  of  the  survey  of  said  lands  returned  to  the 
General  Land  Office.  And  the  patent  to  Stone 
is  equally  specific  in  the  description  of  the 
parcel  granted  to  him.  The  title,  therefore,  to 
the  premises  in  question,  was  never  in  the  an- 
cestor of  the  lessors  of  the  plaintiff,  bat  has 
been  in  Stone,  and  those  holding  uiider  him. 
since  ihe  17th  December,  1833,  the  date  of 
his  patent. 

The  case  of  the  claim  of  Etheridge  to  the 
whole  of  this  southwest  quarter,  some  yean 
after  the  issuing  of  the  patent  to  him  and  Stone, 
was  presented  to  the  Commissioner  of  the  Land 
Office  for  correction.  It  was  there  elaborately 
examined  by  the  counsel  for  the  applicant,  and 
bv  the  Commissioner  of  the  Land  Office,  and 
ultimately  disposed  of  by  tlie  Secretary  of  the 
Treasury,  on  the  ophiion  of  the  Attomey- 
Oeneral;  tliat  officer  maintaining  the  regularity 
of  the  survey,  and  of  course  confining  the  eranu 
to  the  subdivisions  as  laid  down  mi  the  jHat  re- 
ferred to  in  the  patents.  But,  as  we  have  al- 
ready said,  whether  this  view  of  the  law  be 
sound  or  not,  it  cannot  control  the  quesUoo 
before  us.  The  inquiry  here  is,  in  respect  to 
the  legal  title,  whether  it  was  in  Etheridge  or 
Stone,  under  the  descriptions  of  the  land  in 
their  respective  patents.  Unless  we  can  hoM 
that  it  passed  to  Etheridge  under  his  patmt, 
the  plamtiff  must  fail.  And  we  have  seen  that, 
without  disregarding  the  plainest  terms  tised  in 
the  description  of  the  tract,  it  is  impossible  lo 
arrive  at  any  such  conclusion.  We  deny  alto- 
gether the  right  of  the  court  in  this  action  to 
go  beyond  these  terms,  thus  explicit  and  q>e- 
cific,  and,  under  a  supposed  eqvdty  in  favor  of 
Etheridge,  arising  out  of  the  preemption  laws, 
to  the  whole  of  the  southwest  quarter,  enlarge 
the  description  in  the  grant,  or  more  accurate- 
ly speaking,  determine  the  tract  and  quantity 
of  the  land  granted  b^  this  supposed  equity  in- 
stead of  by  the  descnption  in  the  patent 

But,  independently  of  the  above  view, which 
we  think  conclusive  against  the  plaintiff,  we 
are  not  satisfied  that  there  was  any  want  of 
power  in  the  Surveyor- General  in  making  the 
subdivisions  of  this  section  according  to  the 
plat,  and  in  conformity  with  which  ue  sales 
of  the  land  in  dispute  were  made. 

The  1st  section  of  the  Act  of  24th  April, 
1820  (3  U.  S.  St.,  p.  566),  after  referring  to  the 
Act  of  1805,  provides,  "that  fractional  secttoo* 
containing  one  hundred  and  sixty  acres  or  up- 
wards shall,  in  like  manner,  as  nearly  as  prac- 
ticable, be  subdivided  into  half  quarter  sections 
under  such  rules  and  regulations  as  may  \» 
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prescribed  by  the  Secretary  of  the  Treasury, 
but  fractional  sections  containing  less  than  one 
hundred  and  sixty  acres  shall  not  be  divided, 
but  shall  be  sold  entire." 

The  Secretary  of  the  Treasury  issued  his  reg- 
ulations to  Ae  Surveyor-General,  through  the 
Commissioner  of  the  Land  Office,  on  the  10th 
June  following,  in  which  he  directed  that  f rac- 
Uonal  sections  containing  more  than  one  hun- 
dred and  sixty  acres  should  be  divided  into  half 
quarter  sections  by  north  and  south  or  east  and 
west  lines,  so  as  to  preserve  the  most  compact 
and  convenient  forms.  The  fractional  section 
in  question  was  divided  bv  a  north  and  south 
line,  according  to  these  Instructions.  Under 
them,  some  latitude  of  discretion  has  been  exer- 
daed  by  the  Surveyor-General  in  the  division 
of  fracuonal  sections  exceeding  the  quantity 
mentioned,  regard  l)eing  had  to  convenient 
forms,  and  to  avoid  the  subdivision  of  the  pub- 
lic domain  into  ill  shaped  and  unsalable  frac- 
tions. The  question,  as  we  have  already  seen, 
came  again  before  the  Secretary  of  the  Treasury 
in  the  case  of  Elheridge,  before  us  in  1887,  and 
the  construction  first  given,  and  also  the  prac- 
tice of  the  Survevor-Oeneral  under  it,conflrmed. 
The  surveys  of  the  public  lands  under  this  regu- 
lation haa  then  been  in  operation  for  some 
seventeen  years,  and  has  since  been  continued. 
Attorney- General  Butler,  upon  whose  author- 
ity the  Secretary  of  the  Treasury  confirmed  the 
survey  of  the  fractional  section  in  question,  in 
a  well  considered  opinion,  observed,  that  "if 
Congress  had  intenaed  that  fractional  sections 
abould,  at  all  events,  be  divided  into  half  quar- 
ter sections,  when  their  shape  admits  the 
forntation  of  any  such  subdivision,  I  think 
they  would  have  said  so  in  explicit  terms,  and 
that  the  discretionary  power  inslrusted  to  the 
Secretary  would  have  been  plainly  confined  to 
the  residuary  parts  of  the  section;  and  further, 
that  the  clause  in  the  Ist  section  of  the  Act  of 
1830,  concerning  fractional  sections  containing 
lees  than  one  hundred  and  sixty  acres  (which 
are  not  to  be  divided  at  all,  but  sold  entire),  is 
decisive  to  show  that  Congress,  which  passed 
the  Act.  did  not  deem  it  indispensable  that  reg- 
ular half  quarter  sections  should,  in  all  prac- 
ticable cases,  be  formed  by  the  Surveyors;  on 
the  contrary,  it  shows  that  they  preferred  a 
single  tract,  though  containing  more  than 
eighty  acres,  and  though  capable  of  forming  a 
regular  half  quarter,  to  small  inconvenient  frac- 
tions." We  entirely  concur  in  this  construc- 
tion of  the  Act. 

The  only  difficulty  we  have  had  in  this  case, 
arises  from  the  circumstance  that  a  different 
opinion  was  expressed  by  a  majority  of  this 
court  in  the  case  of  Brovm't  Lesiee  v.  Ulemenii, 
3  How.,  p.  650.  That  opinion  differed  from 
the  construction  of  the  Act  of  1820,  given  by 
the  head  of  the  Land  Department,  and  disap- 
proved of  the  practice  that  bad  grown  up  under 
It  in  making  the  public  surveys;  and  also  from 
the  opinion,  subsequently  confirming  this  con- 
struction and  practice,  by  the  Secretary  of  the 
Treasury  and  Attorney-General,  as  late  as  the 
year  1887.  The  decision  in  Brown  v.  CUmenti, 
8  How.,  dSO,  was  made  in  the  December  Term, 
184S. 

It  is  possible  that  some  rights  may  be  dis- 
turbed by  refusing  to  follow  the  opmion  ex- 
jweaaed  in  that  case;  but  we  are  satisfied  that 
»me  90  How.  U.  8.,  Book  15. 


far  less  Inconvenience  will  result  from  this  dis- 
sent, than  by  adhering  to  a  principle  which  we 
think  unsound.and  which,  in  its  practical  opera- 
tion, will  unsettle  the  surveys  and  subdivisions 
of  fractical  sections  of  the  public  land,  running 
through  a  period  of  some  twenty-eight  years. 
Anyone  familiar  with  the  vast  tracts  of  the 
public  domain  surveyed  and  sold,  and  tracts 
surveyed  and  yet  unsold,  within  the  period 
mentioned,  can  form  some  idea  of  the  extent 
of  the  disturbance  and  confusion  that  must  in- 
evitably flow  from  an  adherence  to  any  such 
principle.  We  cannot,  therefore,  adopt  that 
decision  or  apply  its  principles  in  rendenng  the 
judgment  of  the  court  in  this  case. 

Tttehidgment  of  the  court  below  it  reverted, 
and  the  proeeedingi  remitted  tp  the  court,  to 
award  a  venire,  £e. 


THE  PEOPLE'S  FERRY  COMPANY  OF 
BOSTON,  ClalnaanU  of  the  Steamboat  Jbf- 

FBR80II,  Apptt., 

». 

JOS.  BEERS  AMD  DAVID  WARNER,  As- 
signees of  B.  C.  Tbkrt. 

(See  S.  C,  20  How.,  306-402.) 

Admiralty  hat  no  juritdietion  of  liens  for  labor 
or  materialt,in  (miUUng  veiteli — only  of  mari- 
time eontraett. 

District  Courts  of  the  United  States  have  no  lu- 
risdlotloD  to  proceed  In  admlraltr  to  enforce  liens 
for  lal>or  and  materials  furnished,  in  oonstruotlng: 
vessels. 

Admiralty  Jurisdiction,  in  cases  of  contract, 
depends  prfmarlly  upon  tbe  nature  of  the  contract, 
and  is  limited  to  contractSiOlaims  and  services  pure- 
ly maritime,  and  touoblDc  rights  and  duties  apper- 
taining to  commerce  and  navlKatlon. 

(Mr.  Chief  Justice  TAraT,having  been  Indisposed, 
did  not  sit  in  this  case.) 

Argued  Feb.  17,  1868.       Decided  May  i,  1868. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of 
New  York. 

The  history  of  the  case  and  a  statement  of 
the  facts  appear  in  the  opinion  of  the  court. 

Mettrs.  FtUlertom  and  Dunning  and 
Cluu-ies  O'Conner,  for  appellants: 

1.  A  contract  to  build  ana  complete  a  ship 
or  vessel,  is  not  within  the  admiralty  jurisdic- 
tion of  the  United  States  courts,  though  it  be 
intended  to  employ  her  in  navigating  the  ocean, 
and  even  though  the  employer  be  a  citizen  or 
inhabitant  of  some  other  State  or  country  than 
that  in  which  tbe  work  Is  to  be  done ;  much  less 
is  a  contract  merely  to  construct  a  hull  of  an 
intended  vessel  within  that  jurisdiction. 

The  Constitution  and  laws  of  the  United 
States  conferred  on  the  courts  of  the  Union 
the  admiralty  and  maritime  jurisdiction,  as  it 
existed  at  our  separation  from  the  parent 
State,  under  a  just  view  of  English  jurispru- 
dence. 

The  attempt  to  tie  down  the  jurisdiction,  as 
a  moral  and  legal  entity,  to  a  definition  based 
upon  the  instances  in  which  the  English  court 
has  been  able  to  exercise  its  powers  in  despite 
of  judicial  rivalry  and  hoetilitv,  may  not  have 
succeeded.    But  there  is  nothing  inconsistent 
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with  the  above  proposition  (I)  in  any  of  the  de- 
cisions of  this  court,  whicli  carry  the  exercise 
of  admiralty  cognizance  beyond  the  limit 
marked  by  practice  in  England  prior  to,  and 
at  the  Revolution,  nor  even  in  any  of  the  opin- 
ions favoring  such  extension. 

Genesee  Chief  v.  FUthugh,  12  How.,  456; 
New  Jertey  Steam  Nav.  Co.  v.  Merehants'  BaTik, 
6  How.,  893;  18  How.,  189. 

No  one  at  this  day  will  propose  to  extend 
the  admiralty  jurisdiction  to  all  cases  which 
would  fall  within  it,  according  to  the  practice 
of  continental  Europe.  And  unless  it  is  defined 
by  a  reference  to  the  true  principles  of  that  law 
on  which  our  whole  judicial  pobty  is  based,  we 
shall  be  left  without  guide  or  precedent. 

1  Kent's  Com.,  369,  note<,  8th  ed. 

The  laws  of  continental  Europe,  in  respect  to 
claims  for  repairs  and  supplies  to  ships  or 
vessels,  and  in  respect  to  the  question  of  ad- 
miralty jurisdiction,  do  not  discriminate  be- 
tween foreign  and  domestic  vessels  The 
law  of  England  always  has  so  discriminated, 
and  this  court  has  in  like  manner  discrim- 
inated. In  English  and  American  law,  the  ad- 
miralty jurisdiction  is  confined  to  repairs,  &c. , 
furnished  in  a  place  other  than  the  home  port 
of  the  vessel. 

The  Nettor,  1  8umn.,  79;  Juttxn  v.  BaUam,  2 
Ld.  Raym.,  806,  first  resolution;  8  Hagg.,  144 
—8  Enapp  P.  C.  R.,  194;  Act  of  8d  ^  4th 
Vic,  ch.  65,  sec  6;  7^  Alexander,  1  W.  Rob., 
288;  lb.,  860;  Ward  v.  Pick.  18  Row..  267; 
Ben.  Adm.,  sec.  108;  Zone  v.  The  Brig  Presi- 
dent. 4  Wash.  C.  C,  456;  The  General  Smith, 
4  Wheat.,  488;  12th  Admiralty  Rule  of  this 
court;  1  Curt.  Com.,  sees.  51,  52. 

The  Roman  civil  law  and  the  law  of  several 
modern  nations,  estimating  less  highly  than  the 
English  common  law  the  free  ana  unrestricted 
circulation  of  property,  gave  a  lien  on  solid 
grounds  of  natural  equity  to  the  producer,  pre- 
server and  improver  of  a  thing,  and  to  him 
who  lent  money  for  any  of  these  purposes. 
This  policy  extended  alike  te  every  description 
of  property. 

Gush.  Domat.,  sees.  1741,  1745,  1765;  The 
Nestor,  1  Sumn.,  79;  Bee's  Ad.,  78;  Code  Civil 
of  Napoleon,  sec.  2108,  subs.  4,  5;  French  Com. 
Code,  book  2,  art.  191,  sec.  8;  Civil  Code  of 
Louisiana,  art.  8194, 8204  to  3215;  Yanleu wen's 
Roman  Dutch  Law,  book  4,  ch.  18,  sec.  8. 

The  English  common  law,  on  the  contrary, 
favoring  tie  free  negotiation  of  property,  gave 
no  lien  m  any  of  these  cases,  unless  the  claim- 
ant retained  possession  of  the  thing.  And  even 
those  nations  of  Europe  which  adopted  the 
civil  law  as  the  general  basis  of  their  jurispru- 
dence, and  yet  held  intimate  relations  with 
England,  assimilated  their  laws  to  the  English 
policy. 

Liekbarroa  v.  Itason,  1  Smith,  L.  C,  848; 
Philad.  Law  Reg.. 1856,  Vol.  IV.,  p.  577;Bell'8 
Com.,  sees.  1885,  1387,  1897. 

According  to  the  principles  and  policy,  both 
of  English  and  American  law,  the  builder  has 
not  any  lien  by  the  general  law,  and  cannot 
prosecute  in  the  admiralty  for  his  compensa- 
tion. 

The  General  Smith,  4  Wheat..  438;  PhinkUn 
V.  Sosier,  4  B.  &  Aid..  844;  Woods  v.  RuisOl. 
5B.&  Aid.,  942;  2  Story,  462. 

Building  or  constructing  afship  for  a  citizen 
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or  a  foreigner  is  not  within  the  reasons  on 
which' admiralty  jurisdiction  is  founded. 

The  St.  Jago  de  Cuba.  9  Wheat.  ,409;  Skrevs- 
hiry  V.  Ths  Tm  Friends,  Bee.  485;  .fittrry  v. 
The  John  and  Alice,  1  Wash.  C.  C,  296;  2 
Wood.  <fc  M.,  110. 

2.  "nie  builders  had  no  lien  by  any  rule  of 
maritime  law,  nor  by  the  common  law,  nor  bj 
any  local  law,  nor  by  any  contract. 

The  lien  recognized  in  some  of  tlie  maritime 
codes  of  continental  Europe,  is  not  admissible 
in  this  country. 

They  relinquished  their  builder's  lien,  und«- 
the  common  law,  by  parting  with  the  poeMS 
sion. 

There  is  no  Statute  or  other  local  law  in 
New  Jersey  giving  a  lien  to  shipwrights. 

The  laws  of  New  York  giving  a  lien  to  ship- 
wrights, apply  only  to  the  case  of  debts 
contracted  within  the  State  of  New  York,  and 
for  work  done  or  materials  furnished  in  the 
State  of  New  York. 

2  R.  S.,  498,  sec.  1. 

The  contract  created  no  lien.  The  special 
provision  on  that  subject  contained  therein  was 
designed  for  other  objects. 

It  was  designed  to  settle  this  question  in  fa- 
vor of  the  employer  as  security  for  his  ad- 
vances. 

Andreas  V.  Durant,  11  N.  Y..4S;  Spanisk 
Co.  v.  BeU,  84  Eng.  L.  &  Eq.,  188;  Wood  y. 
BeU,  86  Eng.  L.  Jb  Eq.,  148. 
_  The  second  branch  of  this  clause  was  de- 
signed to  save  the  common  law  lien  of  the  me- 
chanic from  the  possible  implication  of  a  re- 
linquishment, in  consequence  of  the  transfer 
of  the  ownership  of  the  employer.  The  com- 
mon law  lien  remained  until  the  mechanic 
parted  with  the  possession. 

8.  If  any  lien  existed  at  common  law,  by 
local  Statute  or  by  express  contract,  it  was  not 
enforceable  in  the  admiralty. 

If  there  was  a  lien  by  force  of  the  contract. 
it  was  not  a  maritime  hen. 

Leland  v.  The  Medora,  2  Wood.  &  M.,  107 
to  118;  Hurry  y.  The  John  and  AUee.  1  Waah. 
C.  C,  296;  2  Browne,  Civ.  &  Adm.  L.,  11«, 
95;  Bogart  v.  The  John  Jay,  17  How.,  400: 
Schuehardt  v.  Angelique,  19  How.,  241. 

Where  state  law,  either  positive  or  customary, 
gives  a  lien,  there  is  no  ground  for  aiforciDg 
such  lien  by  admiralty  process. 

When  the  lien  is  given  by  the  state  law,  that 
same  law  provides  adequate  means  for  enf<HV- 
ing  it. 

1  Pet.  Adm.  Dec.,  228:  Z%«  CAutan,  2  StoiT, 
462. 

Enforcing  the  lien  of  the  state  law  by  ad- 
miralty process,  would  lead  to  inconvenient 
conflicts  of  power. 

The  R.  FuUon,  I  Paine,  C.  C,  628. 

Furnishing  repairs,  £c.,  to  foreign  vessels,  is 
the  only  case  in  which  the  maritime  law  gives 
alien.  That  alien  for  repairs,  &c.,  in  other 
cases  is  not  needed,  proves  that  such  liras. 
when  given  by  other  laws  are  not  in  their  nat- 
ure maritime. 

Although  it  has  been  often  decided  in  the  cir- 
cuits that  a  lien  for  repairs,  &c.  ,not  known  to  the 
general  maritime  law,  and  merely  arising  from 
tate  legislation,  might  be  enforced  in  Uie  ad- 
miralty, that  point  has  never  been  conclusively 
determined  in  this  court. 
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Peynnuv.  Htward,  7  Pet.,  841;  l^Chuian, 
2  Story,  463. 

The  decrees  should  be  reversed  and  the  libel 
dismissed  with  costs. 

Mr.  E.  C.  Benedict,  for  appellees: 

1.  Liens  upon  vessels  for  maritime  services 
to  the  vessel,  are  beneficial  to  the  general  in- 
terests of  commerce,  are'  found  m  natural 
equity,  and  are  favored  in  law,  especially  in  the 
sdmiralty. 

Davies,  88,  The  Caliito;  Crabbe,  442,  Tht  At- 
lartlie.     Emerigon,  Mar.  Loans,  ch.  tS,  sec.  8. 

i.  The  building  of  a  vessel  and  the  repairing 
of  a  vessel  are  in  principle  the  same  thing.  Re- 
pairing is  reconstruction  pro  tarUo.  They  are 
both  of  them  making  fit  for  maritime  service  as 
a  vessel,  what  was  before  unfit  for  that  service. 
Both  furnish  to  the  owner  a  serviceable  vessel 
for  the  purpose  of  commerce.  Both  are  labor 
and  materials  made  part  of,  or  incorporated  in 
the  vessel  of  another.  Both  are  necessaries  in 
the  legal  sense  of  that  word. 

Tbey  are  united  and  classed  in  the  books  of 
maritime  law  as  like  maritime  causes  of  action, 
or  services  of  the  same  nature,  and  declared  to 
be  a  lien  upon  the  vessel  bv  the  maritime  law 
from  its  earliest  period,  "  building,  amending, 
saving,  victualling." 

Ben.  Adm.,  sees.  96,  270,  271,  272:  Fiand. 
Mar.  Law,  sees.  242.  249;  Dig.,  Lib.  42,  tit.  6, 
sec.  11;  1  Boulay  Paty,  121 ;  Consulato,  ch.  82; 
Ord  de  la  Marine,  art.  17;  Cleirac,  861,  862; 
Davies,  29;  I  Bumn.,  79;  Ihe  Nettor. 

The  state  laws  give  liens: 

New  York,  for  "  building,  repairing,  fitting, 
furnishing  and  equipping. 

2  Rev.  SUt.  N.  Y.,  491.  sec.  1,  subd.  1. 

New  Jersey,  same  as  New  York. 

Laws  of  New  Jersey  (1867),  882. 

Pennsylvania.  "  building  and  fitting  ships." 

Qilpin,  640.  The  New  Brig. 

Maine,  "  building  or  reptdring." 

The  Oaliito,  Davies,  29. 

Louisiaaa,  "construction  or  repair" 

7  Pet.,  341,  Peyroux  v.  Howard. 

"  All  matters  that  concern  owners  and  pro- 
prietors of  ships,  as  such,  and  shipwrights,  are 
within  the  admiralty  jurisdiction." 

Oodol..  43:  Ben.  Adm.,  264 

The  civil  law,  the  general  admiralty  law,  the 
British  admiralty  law,  the  lien  laws  of  the 
States,  the  decided  cases  in  our  own  courts,  all 
concur.  For  obvious  reasons,  cases  to  enforce 
the  builders'  lien  are  much  more  rare  than 
those  for  repairs. 

Nothing  ia  so  much  favored  as  the  price  for 
building  a  ship;  commerce  and  the  State  are 
interested  in  it.  It  is  just  that  the  builders 
should  enioy  the  lien  which  the  law  gives  them. 

Emer.  Mar.  Loans,  ch.  12,  sec.  8. 

3.  Any  lien  upon  a  vessel  for  a  maritime 
service  to  the  vessel,  may  be  enforced  in  the 
admiralty. 

1  Story,  78,  The  Marwn;  Ben.  Adm.,  270; 
Fland.  Mar.  Law,  242. 

4.  The  lien  in  this  case  is  established  as  fol- 
lows: 

The  vessel,  while  building  in  New  Jersey, 
was  a  forei^  vessel,  and  so  there  was  a  lien 
by  the  maritime  law. 

She  was  in  the  builder's  hands,  and  so  by  the 
common  law,  which  is  the  law  of  New  Jersey, 
they  had  the  common  law  or  possessory  lien. 
iJee  20  How. 


There  was  theezpress  lien  given  by  the  con- 
tract, subject  to  a  lIen,"(Ssc..  which  was  for  the 
maritime  cause  of  materials  and  labor  for 
building. 

For  the  work  and  labor  done  in  New  York, 
there  was  also  a  lien  by  the  state  law. 

As  the  builders  had  the  possession  in  tLis 
State  as  builders,  they  had  also  the  common 
law  or  possessory  lien  in  New  York. 

None  of  these  liens  ever  existed  by  the  mere 
possession  or  by  the  contract  alone,  but  by  the 
beneficial  service  to  the  boat,  and  for  all  these 
liens  the  remedy  is  complete  in  admiralty,  be- 
cause the  lien  has  a  maritime  consideration  or 
cause — the  beneficial  service  in  fitting  the  boat 
for  the  maritime  service  of  the  owner.  No 
matter  how  the  lien  is  acquired — if  it  be  of  a 
maritime  character — the  admiralty  has  the  juris- 
diction to  enforce  it. 

1  Story,  68,  The  Marion. 

5.  This  result  of  the  ancient  and  modem 
authorities  has,  by  repeated  examination,  be- 
come more  and  more  clearly  and  firmly  settled 
every  year,  for  more  than  half  a  century. 

Ben.  Adm.,  sees.  257-260. 

6.  The  possession  of  the  vessel  was  never 
surrended  by  Crawford  &  Terry. 

Allowing  Small's  men  to  take  temporary  and 
divided  charge  of  her  to  put  in  the  engines 
preparatoy  to  finishing  her,  was  not  adelivery. 

Attachment  of  her  by  one  of  the  creditors  of 
Crawford  &  Terry  as  their  property,  could 
have  no  effect  upon  the  property  or  possession 
of  the  boat.  She  was  the  property  of  Small  in 
the  possession  of  the  libelants. 

Mr.  Jtutice  Ca.tr«{p  delivered  the  opinion  of 
the  court: 

This  was  a  libel  filed  by  Beers  and  Warner 
as  assignees  of  Crawford  &  Terry,  the  builders, 
against  a  new  steam  ferryboat,  called  The 
Jefferson,  for  a  balance  due  the  builders  on  ac- 
count of  work  done  and  materials  employed  in 
constructing  the  bull  of  the  vessel.  It  is  al- 
leged that  Crawford  &  Terry  contracted  to  build 
for  Wilson  Small,  of  New  York,  three  ferry- 
boats, at  Keyport,  New  Jersey,  for  |12,000 
each;  that  they  built  one  of  them,  to  wit:  The 
Jefferson ;  that  they  have  a  lien  for  the  unpaid 
balance  of  the  price,  and  that  the  vessel  is  now 
in  the  Southern  District  of  New  York. 

Process  having  b^n  issued,  the  Peoples' 
Ferry.  Company  of  Boston  intervened  as 
owners,  and  filed  their  claim  and  answer,  de- 
nying the  facts  alleged. 

On  the  trial,  the  defendants  proved  and  put 
in  evidence  a  written  agreement  for  building 
the  hulls  of  three  vessels,  between  Wilson 
Small,  who  was  buildintr  under  a  contract  for 
the  Ferry  Company,  and  Crawford,  by  which 
the  latter  was  to  construct,  build  and  deliver 
at  New  York  City,  the  hulls  of  the  three 
vessels.  The  contract  provides  that  the  boats 
and  materials,  as  soon  as  the  same  may  be  fitted 
for  use,  shall  be  the  property  of  Small,  subject 
only  to  the  lien  of  Crawford  for  such  sum  or 
sums  of  money  as  may  be  due  under  the  con- 
tract. 

When  The  Jefferson  was  nearly  finished,  she 
was  taken  to  New  York  and  delivered  to  Small, 
to  receive  her  engine;  and  afterwards,  Craw- 
ford &  Terry  assigned  their  claim  to  the  libel- 
ants, Beers  &  Warner.    The  balance  due  to  the 
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builders  was  over  $7,000,  and  for  this  sum  the 
UMIants  obtained  a  decree  of  condemnation. 

The  only  matter  in  controversj  is,  whether 
the  District  Courts  of  the  United  have  juris- 
diction to  proceed  in  admiralty  to  enforce  liens 
for  latK>r  and  materials  f  umisbed  in  construct- 
ing vessels  to  be  employed  in  the  navigation  of 
waters  to  which  the  admiralty  Jurisdiction  ex- 
tends. 

The  lien  reserved  by  the  contract,  is  not  set 
up  in  the  libel,  nor  can  it  avail,  as  it  amounted 
to  nothing  more  than  a  mortgage  on  the  vessel 
for  a  debt. 

BogeH  V.  John  Jay,  17  How.,  400.  Nor 
could  a  maritime  lien  for  work  and  materials 
be  claimed  bv  the  local  law,  as  no  statute 
creating  any  lien  existed  in  New  Jersey  when 
the  vessel  was  built.  We  have  then  the  simple 
case  whether  these  ship  carpenters  had  a  lien, 
for  work  and  materials,  that  can  be  enforced 
in  rem  in  the  admiralty. 

The  District  Court  held:  "  That  it  is  very 
clear  that  the  admiraltv  law  creates  a  lien  in 
favor  of  a  party  who  does  work  or  furnishes 
supplies  to  a  foreign  ship,  and  that  a  ship 
owned  in  another  State  is  foreign. 

"That  in  determining  the  question  whether 
such  lien  is  created  also  in  favor  of  the  builder 
of  a  ship ,  as  well  as  of  him  who  furnishes  work 
and  supplies  to  her  after  she  is  built,  the  court 
is  not  controlled  by  the  restricted  jurisdiction 
of  the  admiralty  courts  of  England,  as  exer- 
cised by  them  under  the  supervising  power  of 
the  common  law  courts.  The  rules  and  prin- 
ciples of  the  admiralty  law,  as  administered  by 
the  Admiralty  Courts  of  this  country,  are  more 
enlarged — more  in  conformity  to  the  principles 
of  the  civil  law,  as  administered  by  the  mari- 
time nations  of  continental  Europe. 

"That,  according  to  the  law,  the  interests  of 
shipping  and  ships,  not  only  in  their  creation, 
but  m  their  preservation,  are  of  paramount  im- 
portance; that  the  importance  of  this  consider- 
ation is  the  reason  why  the  material  man  who 
furnishes  supplies  for  the  preservation  of  the 
ship  is  entitled  to  a  lien ;  and  there  is  the  like 
reason  for  giving  a  lien  to  him  who  has  fur- 
nished necessaries  to  bring  the  ship  into  being. 

"That  the  English  law  gives  only  the  com- 
mon law  possessory  lien  to  a  material  man  or 
to  a  builaer;  but  the  maritime  law  of  conti- 
nental Europe  gives  a  maritime  lien  to  those 
who  build,  supply,  or  repair  a  ship,  al  least 
when  she  is  a  foreign  ship.  ThUi  is  expressly 
stated  by  Boulay  Paty,  and  this  principle  was 
acted  upon  for  a  long  time  by  the  English  Ad- 
miralty, before  it  was  overthrown  by  the  courts 
of  common  law. 

"  That  the  right  of  a  material  man  who  has 
furnished  necessaries  for  the  preservation  of  a 
foreign  ship,  has  been  repeatedly  acknowledged 
by  the  Admiralty  Courts  of  this  country:  and  as 
the  like  reason  exists  why  a  carpenter  should 
have  a  lien  on  that  which  bv  his  work  and  ma- 
terials he  creates,  as  on  that  which  he  pre- 
serves, after  he  has  created  it;  and  as  by  the 
general  maritime  law  a  lien  exists  in  the  one 
case,  as  in  the  other,  the  court  must  hold  that 
Crawford  &  Terry  had  a  lien  upon  the  boat  for 
Uie  work  done  and  materials  furnished  in  build- 
ing her." 

Foreseeing  that  the  cause  would  be  brought 
up  by  app^  to  this  court,  the  Circuit  Judge 
96« 


merely  acquiesced  in  the  decision  of  the  Dis- 
trict Court,  and  affirmed  its  decree. 

The  question  presented  involves  a  cootetf 
between  the  State  and  Federal  Government*. 
The  latter  has  no  power  or  Jurisdiction  beyond 
what  the  Constitution  confers;  and  among 
these,  it  is  declared  that  the  judicial  power 
shall  extend  "  to  all  cases  of  admiraltv  and 
maritime  Jurisdiction;"  and  by  the  Jaudaiy 
Act  of  1789,  this  Jurisdiction  is  conferred  on 
the  District  Courts  of  the  United  States.  The 
extent  of  power  withdrawn  from  the  States, 
and  vested  in  the  General  Government,  de- 
pends on  a  proper  construction  of  the  oonstha- 
tional  provision  above  cited.  Its  terms  are  in- 
definite, and  its  true  limits  can  only  be  ascer- 
tained by  reference  to  what  cases  were  cogniza- 
ble in  the  maritime  courts  when  the  Conatitn- 
tion  was  formed — for  what  was  meant  bv  it 
then,  it  must  mean  now;  what  was  reserved  to 
the  States,  to  be  regulated  by  their  own  insti- 
tutions, cannot  be  rightfully  infringed  bv  the 
General  Government,  either  throuni  its  Legis- 
lative or  Judiciary  Department.  The  oonteA 
here  is  not  so  much  between  rival  tribunals,  ss 
between  district  sovereignties,  claiming  to  ex- 
ercise power  over  contracts,  property,  and  per- 
sonal franchises. 

How  largely  these  may  be  involved  in  the 
contest  is  most  apparent  when  we  take  into 
consideration  that  the  Admiralty  Courts  now 
exercise  jurisdiction  over  rivers  and  inland 
waters,  wherever  navigation  is  or  may  be  car- 
ried on,  and  extends  to  almost  every  description 
of  vessel  which  may  be  employed  in  translat- 
ing our  products  to  market.  Over  all  these  the 
admiralty  jurisdiction  is  now  exercised  in 
proper  cases;  and  the  question  is,  whether  the 
contract  before  us  is  a  proper  case,  and  within 
the  grant  of  federal  Jurisdiction.  The  con- 
tract is  simply  for  building  the  hall  of  a  ship, 
and  delivering  it  on  the  water.  The  vessel 
was  constructed  and  delivered  according  to  the 
contract,  and  was  in  the  possession  of  &e  par- 
ty for  whom  it  was  built  when  the  libel  was 
filed. 

The  admiralty  Jarisdicdon,  In  cases  of 
contract,  depends  primarily  upon  thenatureof 
the  contract,  and  is  limited  to  contracts,  claims, 
and  services,  purely  maritime,  and  touching 
rights  and  duties  appertaining  to  commerce  and 
navigation.     1  Conckllng.  mT  L.,  19. 

In  considering  the  foregoing  desciiptioa.  it 
must  be  borne  in  mind  that  liens  on  vnaeb  en- 
cumber commerce,  and  are  discouraged;  so 
that  where  the  owner  is  present,  no  lien  is  ac- 
quired by  the  material  man;  nor  is  anv,  where 
the  vessel  is  supplied  or  repaired  in  the  home 
port.  The  lien  attaches  to  foreign  ships  and 
vessels  only  in  favor  of  the  carpenter  who  re- 
pairs in  a  case  of  necessity  and  in  the  absence 
of  the  owner.  It  would  be  a  strange  doctrine 
to  hold  the  ship  bound  in  a  case  where  tht 
owner  made  the  contract  in  writing,  charging 
himself  to  pay  by  installments  for  building  tlic 
vessel  at  a  time  when  she  was  neither  regiMftd 
nor  licensed  as  a  sea-going  ship.  8o  far  froa 
the  contract  being  purely  maritime,  and  toocb- 
ing  rights  and  dunes  appertaining  to  navigatioa 
(on  the  ocean  or  elsewhere),  it  was  a  coatiad 
made  on  land,  to  be  performed  on  land.  The 
wages  of  the  shipwrights  had  no  reference  to  a 
voyage  to  be  performed;  they  had  no  interest 
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or  concern  whatever  in  the  vessel  after  she  was 
delivered  to  the  party  for  whom  she  was  built; 
they  were  bound  to  rely  on  their  contract.  It 
was  thus  held  by  the  first  Judge  Hopklnson,  in 
1781,  who  then  declared,  as  respects  ship  build- 
ers, that  "the  practice  of  former  times  doth 
not  justify  the  admiralty's  taking  coamizance 
of  their  suits."  Clinton  y.  The  Brig  Hannah, 
Bee's  Adm.,  App.,  419.  And  we  feel  warrant- 
ed in  saying  that  at  nu  time  since  this  has  been 
an  independent  nation,  has  such  a  practice  been 
allowed.  TumbiiU  v.  Enterprite,  Bee's  Adm., 
845. 

It  is  proper,  however,  to  notice  the  fact  that 
district  courts  have  recognized  the  existence 
of  admiralty  jurisdiction  in  rem  against  a  ves- 
sel to  enforce  a  carpenter's  bill  for  work  and 
materials  furnished  in  constructing  it,  in  cases 
where  a  lien  had  been  created  by  the  local  law 
of  the  State  where  the  vessel  was  built;  such 
as  Bead  v.  Th^  HuU  of  a  New  Brig,  1  Story, 
244;  iind  Davit  db  Lehman  v.  A  New  Brig, 
Gilpin,  478;  lb.,  686;  LudingUm  A  King 
v.  Tlie  Nudeut,  2  Law  Jour.,  568.  Thus  far, 
however,  in  our  judicial  history,  no  case  of  the 
kind  lias  been  sanctioned  by  this  court. 

JF'br  the  reason*  above  stated,  it  it  ordered  that 
the  decree  below  be  reverted,  and  the  Ubel  die- 
mitted  for  want  ofjuritdietion. 

~Cited-8  Am.  Bep..  734.  186  (48  N.  T.  664) ;  18  Am. 
iCep..  878  (28  O..  666) ;  CAm.  Kep.,  U6  aOO  Mass.,  406). 


TAYLOR  BROWN,  Plff.  in  Er., 

V. 

LEROY  M.  WILEY,  HUGH  R.  BANKS, 

WM.  G.  LANE,  HENRY  VAN  DERZEE. 

AND  EDW'D  H.  LANE,  Merchants,  trading 

under  the  Name  and  Style  of  L.  M.  Wilbt 

&Co. 

(See  S.  C,  SO  How.,  442-448.) 

Parol  eonlraet  at  to  time  of  pretentment  of  biU 
of  etehange,  inadmittMe. 

Proof  of  a  parol  oontraot,  that  a  bill  of  ezctaanve 
should  not  be  presentable  till  a  distant,  uooertam, 
or  undeAned  period,  tends  to  alter  and  vary.  In  a 
very  material  degree.  Its  operation  and  effect,  and 
ia  Inadmissible  in  evidence. 

Argued  Apr.  t8,  1868.     Decided  May  10,  1868. 

F  ERROR  to  the  District  Court  of  the  Unit- 
ed States  for  the  District  of  Texas. 

This  case  arose  upon  a  petition  filed  in  the 
court  below,  by  the  defendants  in  error,  to  re- 
cover on  a  certain  bill  of  exchange. 

The  trial  resulted  in  a  verdict  and  judgment 
in  behalf  of  the  plaintiffs,  fur  |2,.'i78.02,  with 
costs;  whereupon  the  defendants  brought  the 
case  here  on  a  writ  of  error. 

Jlettri.  Rob.  Haghea  and  Roverdy 
Johnson,  for  the  plaintiff  in  error: 

The  plaintiff  in  error  relies  on  the  error, 
if  any,  by  reason  of  the  ruling  of  the  court  In 
allowing  the  exception  in  the  defendants'  an- 
swer. Those  exceptions  may  be  resolved  into 
two  grounds: 


Note.— Party  to  blUnrtwte  cannot  vary  hit  con- 
tract b\i  parol.  Parol  evidence,  aimtttibU  Jar  what 
purpaaM.  See  note  to  B'lc  of  V.  8.  v.  Dunn,  81  U. 
8.  (6  Pet.),  61. 

See  20  How. 


1.  That  the  defense  attempted  to  be  inter- 
posed, was  not  properly  set  forth  in  the  answer. 

2.  If  properly  made,  it  was  no  answer  to  the 
petition.  It  is  admitted  that  the  first  plea  to 
the  amended  answer  is  prolix  and  contains  un- 
necessary matter;  but  by  a  careful  eaamination 
it  will  be  found  that  it  has  all  the  requisite  of 
a  good  defense  orderly  set  forth. 

By  its  terms,  the  draft  was  not  to  be  paid 
until  12  months  after  March  28,  1854. 

It  is  true  that  according  to  the  custom  of 
merchants,  such  drafts  may  be  presented  for 
acceptance,  and  if  not  accepted,  may  be  sued 
on.  but  this  cause  of  action  was  intended  to  be 
provided  against  in  the  agreement  set  out  and 
attempted  to  be  set  up  by  the  amended  answer. 
It  must  be  that  the  defense  is  properly  set  out; 
but  the  (luestion  now  comes  up : 

Is  the  defense  set  forth  in  the  plaintiff's  reply, 
if  true,  a  good  bar  of  the  cause  of  the  action  of 
the  plaintiffs  below? 

The  draft  was  a  Louisiana  contract,  subject 
to  the  law  of  that  State  in  regard  to  its  validitj, 
force  and  effect. 

Ijyneh  v.  Pottlethwaite,  7  Mart.,  213. 

It  is  admitted  that  the  general  rule  of  the 
common  law  is,  that  parol  evidence  is  incom- 
petent to  alter  or  vary  a  written  instrument  in 
its  essential  terms;  and  this  is  believed  to  he 
the  rule  of  the  Louisiana  law.  But  the  agree- 
ment in  question  did  not,  in  any  sense,  propose 
to  alter,  vary,  or  change  the  written  agreement 
between  the  parties.  It  does,  however,  restrain 
the  holder,  in  raising  a  cause  by  an  act  to  be 
done  by  him ;  which  was  an  act  that  he  might  or 
might  not,  at  his  election,  perform,  and  which, 
of  course,  it  was  competent  for  him  upon  suffi- 
cient consideration,  to  agree  not  t4>  do,  and 
such  an  agreement  would  oe  collateral  only  to 
the  draft. 

In  a  case  in  Louisiana,  evidence  was  admitted 
to  prove  that  the  defendant's  indorsement  on 
the  note  sued  on  was  merely  as  security,  and 
that  the  same  was  to  be  paid  out  of  the  collec- 
tion of  claims  due  to  the  drawer.  "The  evi- 
dence offered  was  neither  to  contradict  nor  ex- 
plain a  written  instrument,  but  to  prove  a  col- 
lateral fact  in  relation  to  it." 

Dieight  v.  Linton,  8  Rob.  La. ,  57. 

The  same  court  have  held  parol  evidence  ad- 
missible, to  prove  an  agreement  that  a  bill 
drawn  I>y  one  of  them  In  favor  of  the  other, 
should  not  be  negotiated. 

Bobertton  v.  Nott,  2  Mart.  N.  8.,  122. 

In  that  case  there  was  nothing  to  alter,  vary 
or  change  a  written  instrument,  but  an  agree- 
ment to  waive  a  right  conferred  by  law,  by  rea- 
son of  the  nature  of  the  instrument,  within 
the  reason  of  which  this  case  is  clearly  em- 
braced. 

Mettrt.  J.  Xiarocqae  and  Barlow,  for  de- 
fendants in  error: 

The  evidence  offered  was  incompetent  and 
inadmissible.  It  was  to  prove  a  parol  agree- 
ment made  at  the  time  of  drawing  the  draft 
and  not  embraced  in  it,  inconsistent  with  its 
terms  and  legal  effect.  This  would  be  con- 
trary to  the  well  settled  rule  of  law  on  the  sub- 
ject. 

Bank  of  U.  3.  v.  Dunn,  6  Pet.,  51;  Bank  of 
Metropoht  v.  Jonet,  8  Pet.,  12;  Boekmore  v. 
Davenport.  14  Tex.,  602;  Creery  v.  HoOy,  14 
Wend..80;  Thomptony.Ketchum,  8  Johns.,  190. 
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It  is  the  lex  fori  which  governs  as  to  the  ad- 
missibility of  the  defense  ottered.  The  effort  is 
not  to  show  that  by  the  law  of  Louisiana  the 
legal  import  of  the  bill  in  question  is  different 
from  the  signification  attached  to  it  by  the  gen- 
eral commercial  law,  but  that  an  agreement  by 
parol,  contrary  to  that  legal  import,  was  made 
at  the  same  time. 

Story  Conf .  Laws,  sees.  634, 635.  Cases  cited : 
Tatet  T.  Thompton.  8  Clark  &  F.,  577,  580; 
HheteM  v.  Baguet,  17  La.,  457. 

The  cases  cited  from  Louisiana  (Dxeight  v. 
Linton,  8  Rob.,  67;  Robertson  v.  iVo«,  2  Mart. 
K.  8..  122)  cannot  be  sustained.  They  have  not 
since  been  followed  even  in  that  State,  but  sub- 
stantially, though  tacitly,  overruled, 

Pot^  Jury  V.  HatD.,  2  La.,  42;  Bobeehot  v. 
F<^,  11  La.,  188;  Arnou*  v.  Davem.  18  La.. 
42;  Barthetr.  Bttebene,  5  La.  Ann.,  815;  Chs- 
serand  v.  Laeour,  8  La.  Ann.,  75;  Waiiavuv. 
Ilood,  11  La.  Ann.,  118. 

8.  Nor  was  the  defendant  entitled  to  have 
the  jury  instructed  as  he  requested  on  the  trial. 
The  draft  being  a  date,  and  not  a  sight  draft, 
no  presentment  before  maturity  was  necessary; 
but  the  holder  was  entitled,  at  his  election,  to 
present  it  and  insist  upon  its  acceptance  at  any 
time  before  its  maturity,  and  in  default  of  ac- 
ceptance, to  bring  his  action  immediately 
against  the  drawer;  besides,  no  such  defense 
was  taken. 

Chit.  Bills,  299.  870;  Towmley  v.  SumraU,  2 
Pet.,  178;  Evan*  v.  Oee,  11  Pel.,  80;  Toung  v. 
Bryan,  6  Wheat.,  146;  Onion  Bank  v.  Hyde,  6 
Wheat.,  672;  Burke  v.  MeKaig,  2  How.,  66. 

Fourth.  The  exception  to  the  charge  being  a 
general  exception  only,  to  a  charge  containing 
several  distinct  propositions,  is  entirely  unavaiL 
able  on  this  writ  of  error. 

The  charge  is,  moreover,  free  from  error. 

Rule  3"*.  Jan.  Term,  1882;  Magniae  v.  Thomp- 
ton,  7  Pet.,  848. 

Mr.  Juitiee  Orler  delivered  the  opinion  of 
the  court: 

Wiley  &  Co. ,  plaintiffs  below,  declared  on  a 
bill  of  exchange  drawn  by  T^lor  Brown  on 
Messrs.  Campbell  &  Strong,  of  New  Orleans, 
to  order  of  plaintiff,  dated  iSd  of  March.  1864, 
and  payable  on  the  Ist  of  May,  1855.  It  was 
presented  for  acceptance  on  the  10th  of  June, 
1854,  and  was  protested  for  non  acceptance ;  of 
which  the  drawer  had  due  notice. 

It  is  admittted  the  bill  was  given  for  full  val- 
ue ;  but  the  defendant  set  up  by  way  of  special 
plea,  and  offered  to  prove  to  the  lury,  a  parol 
agreement  between  him  and  the  plaintiffs,  that 
this  bill  should  not  be  presented  for  acceiitance 
till  after  a  certain  other  draft,  payable  in  Ma^, 
1864,  was  provided  for,  by  placing  funds  in 
the  hands  of  the  drawees,  who  had  agreed  to 
accept  the  la«t  bill  after  funds  had  been  received 
to  meet  their  acceptance  of  the  first. 

It  is  the  rejection  of  this  defense  by  the  court 
below  that  is  the  subject  of  exception.  It  pre- 
sents the  question,  whether  parol  evidence 
should  have  been  received,  to  vary,  alter  or 
contradict  that  which  appears  on  the  face  of  the 
bill  of  exchange. 

When  the  operation  of  a  contract  is  clearly 
settled  by  general  principles  of  law,  it  is  taken 
to  be  be  the  true  sense  of  the  contracting  par- 
ties.   This  is  not  only  a  positive  rule  of  the 
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common  law,  but  it  is  a  general  principle  m  the 
construction  of  contracts.  Some  precedenu  to 
the  contrary  may  be  found  in  some  of  our 
States  originating  in  hard  cases;  but  they  are 
generally  overruled  by  the  same  tribunals  from 
which  they  emanated,  on  experience  of  the  evil 
consequences  flowing  from  s  relaxation  of  ibe 
rule.  There  is  no  an^iguity  arising  in  this  caw 
which  needs  explanation.  By  the  face  of  the 
bill,  the  owner  of  it  had  a  right  to  demand  ac- 
ceptance immediately,  and  to  protest  it  for  noo- 
acceptance.  The  proof  of  a  parol  contract, 
that  it  should  not  be  presentable  till-  a  distant, 
uncertain,  or  undefined  period,  tended  to  alt« 
and  vanr,  in  a  very  material  degree,  its  opera- 
tion and  effect. 

See  Thampion  v.  Ketehum,  8  Johns.,  192. 

Any  number  of  conflicting  cases  on  this  sub 
ject  might  be  cited.  It  will  be  sufficient  to  refer 
to  the  decisions  of  this  court,  thoee  of  Texas, 
where  the  suit  was  brought,  and  of  Louisiana, 
where  the  contract  was  made. 

In  The  Bank  of  United  State*  ▼.  Dunn.  < 
Pet.,  56,  this  court  have  declared  "  that  there 
is  no  rule  better  settled  or  more  salutary  in  it* 
application  than  that  which  precludes  the  ad- 
mission of  parol  evidence  to  contradict  or  sult- 
stantially  vary  the  legal  import  of  a  written 
agreement."  The  case  of  BncKmore  v.  Datrn- 
port,  14  Tex.,  602,  a  case  precisely  similar  to 
the  present,  adopts  the  same  rule.  The  case  of 
Bobuhat  V.  Phlte,  11  La.,  133. and  of  Barth^t. 
Eitebene,  6  Ann..  815.  and  several  others,  ac- 
knowledge the  same  doctrine,  thereby  overrul- 
ing some  early  cases  in  Louisiana  which  had 
departed  from  it. 

Thi»  being  the  only  point  urged  by  plaintif  i» 
error  at  a  ground  of  revertal,  the  judgment  ^tii 
court  below  it  aJUrmed. 

Cited-96  U.  S.,  480 ;  28  Am.  Sep.,  flOS  (M  Wis.  «W. 


JAMES  8TINS0N,  PIff.  in  Br., 

». 

HBRCL^BS  L.  DOU8MAN. 

(See  S.  C  20  How..  «l-t6T J 

Oontraet,  recovery  on  failure  to  perform — Time, 

when  ettenee  of—Juri»dietion  at  to  amount. 

Under  a  contract  for  land,  oontainloff  the  <daina 
that  in  case  the  vendee  falls  to  perform  any  oov*^ 
□ant  on  his  part,  the  vendor  may  declare  the  ooo- 
traot  void,  and  recover  by  distress  or  otberwine.  ill 
the  Interest  due  on  the  contmct  as  rent :  on  failura 
of  payment  of  the  first  Installment,  or  of  the  tmzea 
or  to  Insure,  as  agreed,  the  vendur  may  recover 
such  Interest  as  rent. 

When  time  Is  of  the  essence  of  the  contract. 

Altbouirh  the  rent  claimed  was  not  of  the  valne 
of  $1,000.  yet  as  the  title  to  land  valued  at  $8,MI 
was  In  dispute,  this  court  has  jurisdiction. 

Argued  Apr.  16, 1868.     Bedded  May  10, 18SS. 

F   ERROR  to  the  Supreme  Court  of  the 
Territory  of  Minnesota. 
The   case  appears  in   the  opinion  of   the 
court. 

Mr.  JTajnea  Cooper,  counsel  for  plaintiff 
in  error: 

The  promissory  note  for  $2,000  given  t>y 
Stinson  to  Dousman,  was  in  payment  of  the 
first  installment,  and  the  draft  drawn  by 
Thomas  Stinson  was  in  payment  of  the  note. 
The  draft  was  prematurely  protested  by  the 
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Chicago  Bank  for  non-payment  by  R.  K.  Swift. 
Being  in  the  nature  of  a  sight  draft,  tlie  latter 
was  entitled  to  the  usual  days  of  grace. 

4  T.  R..  148;  1  Pet.,  81. 

It  was,  however,  presented  on  August  38, 
1854,  before  the  note  was  due,  and  protested 
on  the  same  day.  The  plaintiff  in  error  has 
always  been  able  and  willing  to  keep  his  cove- 
nants strictly.  As  soon  as  he  was  informed  of 
the  non-payment  of  the  draft  in  consequence 
of  the  accidental  absence  of  R.  K.  Swift  from 
bia  office  at  the  time  it  was  presented,  he  im- 
mediately made  provision  to  pay  the  amount 
due  by  bill  of  exchange  on  New  York.  On 
the  7th  of  September,  he  procured  a  bill  of  ex- 
change from  Thomas  Stinson  on  Messrs.  Ward 
A  Co.,  New  York,  for  £530  Zs.  4d.,  which 
was  transmitted  to  Dousman,  whose  hands  it 
reached  on  the  11th  of  September,  several  days 
before  he  gave  notice  of  his  intention  to  avoid 
the  contract. 

While  lime  is  material,  it  was  not  so  far  of 
the  essence  of  the  contract  as  to  authorize 
Dousman  to  declare  it  void,  especially  when  it 
was  manifest  that  there  was  neither  willful 
laches,  negligence,  nor  want  of  ability  on  the 
part  of  Stmron  to  perform  the  contract.  In 
such  a  case,  equity  always  affords  relief. 

a  Story  Eq.  Jur.,  sees.  775,  776,  776,  note, 
777.  1314,  1815,  1316,  1319:  TayUtr  v.  Long- 
voorth,  1  McLean.  402;  Taylor  v.  Longviorth, 
14  Pet.,  170;  BratAear  v.  Gratz.  6  Wheat., 
628;  Bank  of  Wa»h.  v.  Eagner,  1  Pet.,  464;  1 
Fontb.  Eq.,  81,  82,  noU;  Newl.  Contr.,  oh. 
12,  p.  288. 

The  counsel  then  reviewed  the  facts  in  the 
case,  and  said  it  would  be  against  equity  to 
permit  the  defendant  in  error  to  declare  the 
contract  void.  The  execution  of  the  contract 
is  the  best  way  to  place  the  parties  in  ttatu  quo, 
which  is  the  object  of  equity. 

2  Story  Eq.  Jur.,  5,  777,  773  ;  8  Johns.  Ch., 
«0:  Chit.  Cont.,  642. 

Injury  must  be  sustained  by  a  party  to  au- 
thorize him  to  declare  a  contract  of  this  kind 
void. 

2  Lead.  Cas.  in  Eq. ,  2  part,  p.  8,  et  teq.,  also, 
pp.  17,  26.  81. 

Metr*.  C.  CiMliiaK,  R.  H.  OtUet  and 
Benry  J.  Horn,  for  defendant  in  error: 

1.  The  contract,  by  its  own  provisions,  pro- 
vided for  the  payment  of  the  sum  recovered. 
»  3.  The  answer  shows  that  the  defendant  did 
oot  perform  his  covenant,  in  either  of  the  three 
particulars  named  in  the  contract.  The  money 
was  not  paid  when  it  fell  due;  the  defendant 
did  not  insure  the  buildings  on  the  premises, 
and  keep  them  insured  in  a  good  insurance 
company  for  |1,500,  and  have  the  policy  made 
payable,  in  case  of  loss,  to  the  plaintiff;  the 
defendant  did  not  pay  all  the  taxes  assessed  on 
the  property  from  the  Ist  of  May,  1858. 

8.  Oeneral  expressions  used  in  the  answer, 
which  do  not  set  out  and  specify  particular 
facts,  are  to  be  considered  as  conclusions  of 
law.  instead  of  averments  of  fact. 

A  receipt  of  a  note  or  acceptance  of  a  draft 
is  never  deemed  payment,  without  an  express 
af;reement  to  that  effect  actually  canceling  the 
origioal  indebtedness. 

Vovinfy  V.  Hiekt,  14  How.,  240  ;  Murray  v. 
Oouvemmir,  2  Johns.  Cas.,  438;  Johnnon  v. 
Weed,  9  Johns.,  810;  Uleott  v.  Rathbone,  5 
See  30  Haw. 


Wend..  490;  6  Cranch,  263,  364;  16  Johns., 
377;  10  Pet..  567;  1  Wend.,  424;  8  Cow.,  74. 
Not  having  been  paid,  or  agreed  to  be  re- 
ceived as  payment,  it  follows  that  this  portion 
of  the  answer  forms  no  defense. 

4.  A  demurrer  admits  only  such  facts  as  are 
well  pleaded. 

5.  Conditions,  upon  the  non-performance  of 
which  a  party  acquires  by  the  contract  special 
rights  or  privileges,  are  not  as  to  those  rights 
and  privileges  immaterial,  and  they  cannot  be 
relieved  against  in  equity. 

_  At  law,  the  time  of  performance  is  a  mate- 
rial part  of  the  contract;  non-performance,  at 
the  very  day,  is  always  to  be  held  as  a  breach. 
There  is  no  other  rule  applicable,  except  the 
one  named  in  the  contract. 

In  equity,  the  same  rule  applies  where,  in 
the  w'eement,  the  parties  evidently  contem- 
plated that  time  would  be  material,  and  influ- 
ence their  action  or  interests. 

In  the  present  case  it  clearly  appears,  affirm- 
atively, that  the  parties  regarded  the  time  an 
essential  element  in  their  agreement,  because 
they  made  a  special  provision  to  meet  thatveiy 
contingency.  They  arranged  that  the  plaintiff 
might  elect  to  annul  the  contract,  if  it  was  not 
literally  fulfilled.  In  the  present  case,  the  par- 
ties stipulated  for  an  additional  privilege  in 
behalf  of  the  plaintiff.  They  made  a  provision 
for  a  change  in  the  contract,  by  which  the 
original  agreement  to  sell  was  converted  by 
the  action  of  the  plaintiff  into  a  lease,  with  a 
specified  rent.  The  plaintiff  availed  himself  of 
this  provision  on  the  occurrence  of  the  default 
by  the  defendant,  as  he  had  the  legal  and  equi- 
table right  to  do. 

Hence,  if  it  be  true,  under  the  laws  of  Min- 
nesota (Laws  of  March  8,  1858,  p.  20,  sees.  5 
and  6),  which  we  controvert,  that  the  defend- 
ant can  meet  a  legal  claim  by  setting  up  on 
equity,  there  is  nothing  in  this  case  to  author- 
ize any  such  defense,  because  there  is  no  such 
equity  in  favor  of  the  defendant  which  he  can 
set  up. 

But  if  he  had  any  such  equity  or  counter- 
claim, be  has  not  set  up  the  same  in  the  man- 
ner contemplated  by  law.  He  cannot  deny 
the  plaintiff's  legal  right,  and  at  the  same 
time  state  an  equitable  counterclaim.  If  be 
has  a  legal  defense,  then  be  can  have  none 
resting  in  equity  growing  out  of  the  same  facts. 
The  two  defenses  are  inconsistent. 

6.  This  court  has  no  jurisdiction,  because 
the  sum  recovered  is  below  the  amount  for 
which  writs  of  error  and  appeal  can  be  brought. 
In  the  present  case,  no  property  is  claimed  or 
attempted  to  be  set  off.  Damages  alone  were 
demanded  and  recovered  of  the  amount  of  less 
than  a  thousand  dollars,  and  it  follows  that  this 
court  has  no  jurisdiction. 

9  U.  S.  Laws,  406. 

The  land  was  not  the  matter  in  controversy; 
the  dispute  here  is  as  to  the  judgment,  and 
nothing  else. 

Gordon  v.  Ogden,  8  Pet.,  33;  Peyton  v.  Bob- 
ertion,  9  Wheat.,  527;  Ex  parte  Bradstreel,  7 
Pet.,  684;  Uagan  v.  Foixm,  10  Pet.,  160. 

Mr.  Juttux  Caoapbell  delivered  the  opinion 
of  the  court: 

This  suit  was  commenced  in  the  District 
Court  of  the  United  States  for  Ramsey  County. 
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Minoesota,  by  Dousmao,  to  recover  of  StiDSon 
$481.16,  as  tbe  tent  of  a  parcel  of  land  in  the 
City  of  St.  Paul,  under  a  written  contract,  exe- 
cuted in  February,  1854,  by  ttkose  persons.  In 
tbat  contract,  Dousman  covenanted  to  sell  and 
convey  to  Slinson  the  same  land  for  the  <>uni  of 
$8,000,  which  was  to  be  paid,  with  interest  at 
the  rate  of  ten  per  cent,  annually,  in  three  in- 
stallments; the  first  installment  of  $2,000,  and 
Interest,  was  to  be  paid  the  1st  of  September, 
1854.  The  vendee  was  required  to  keep  the 
buildings  insured,  and  engaged  that  the  policy 
in  case  of  loss  should  inure  to  the  benefit  of  the 
vendor;  and  also  agreed  to  pAy  all  the  taxes  ac- 
cruing from  May,  1864.  The  contract  con- 
cludes with  an  express  condition,  "that  In  case 
of  failure  by  the  vendee  to  perform  either  of  the 
covenants  on  his  part,  the  vendor  was  at  liber- 
ty to  declare  the  contract  void,  and  thereupon 
to  recover,  by  distress  or  otherwise,  all  the  in- 
terest which  shall  have  accrued  upon  the  con- 
tract up  to  the  day  of  declaring  the  cootract 
void,  as  rent  for  the  use  and  occupation  of  the 
premises,  and  to  take  immediate  possession 
thereof;  to  regard  the  person  or  persons  in  pos- 
session at  the  time  as  tenant  or  tenants  holding 
without  permission,  and  to  recover  all  damages 
sustained  by  unnecessary  destruction  of  timber 
or  trees  growing  on  the  premises,  or  by  holding 
over  witnout  permission." 

It  was  agreed,  that  if  the  vendee  paid  the  en- 
tire purchase  money,  or  secured  it  to  the  satis- 
faction of  the  vendor,  he  should  have  a  deed  at 
any  time  after  the  payment  of  the  first  install- 
ment. Contemporaneously  with  the  execution 
of  the  contract,  under  the  seals  of  the  parties, 
the  vendee  gave  his  promissory  note  for  the  first 
installment.  This  installment  was  not  paid  ac- 
cording to  the  note  or  contract;  no  insurance 
was  effected  on  the  property  within  the  terms  of 
agreement  before  September,  1854 :  nor  were  the 
taxes  on  the  lot  paid  before  that  date. 

On  the  14th  of  September,  1854,  the  plaintiff 
notified  the  defendant  that  the  contract  of  sale 
was  annulled,  and  .he  should  claim  as  rent  the 
amount  of  interest  that  bad  accrued  on  the  price 
stipulated  for  the  property,  and  demanded  im- 
mediate possession  of  the  premises,  under  the 
conditions  of  the  contract.  The  object  of  this 
suit  is  to  recover  that  sum  as  rent. 

The  statute  law  of  Minnesota  provides,  "that 
all  equities  existiug  at  the  commencement  of 
any  action  in  favor  of  a  defendant  therein,  or 
discovered  to  exist  after  such  commencement, 
and  before  a  final  decision,  shall  be  interposed, 
if  at  all,  by  wav  of  defense  to  the  action,  by 
answer  or  supplemental  answer  in  the  nature 
of  a  counterclaim,  and  issue  taken  thereon,  by 
a  reply  or  supplemental  reply  thereto,  and  be 
determined  as  other  issues  in  such  actions ;"  and 
that,  "when  the  party  prosecuted  has  equities, 
claims,  or  demands,  which  could  heretofore 
only  be  enforced  by  cross-action  or  cross-bill, 
the  same  shall  be  interposed  by  way  of  answer 
in  the  nature  of  a  counter  claim,  and  the  plaint- 
iff may  reply  thereto  and  put  the  same  in  issue; 
aLd  if  the  same  be  admitted  by  the  plaintiff,  or 
the  issue  thereon  be  determined  in  favor  of  the 
defendant,  he  shall  be  entitled  to  such  relief, 
equitable  or  otherwise,  as  the  nature  of  the  case 
demands,  by  judgment  or  otherwise.  The 
Court  of  Chancery  and  the  right  to  institute 
chancery  suits  are  abolished  in  the  Territory. 

9«8 


Acts  of  Minnesota  (1863).  ch.  0,  sees.  5,  «,  14. 
The  answer  of  the  defendant  is  framed  not  on- 
ly to  present  a  legal  defense  against  the  claim 
preferred  in  the  petition,  but  also  to  obtain  a 
decree  affirmative  of  the  continuing  validity  of 
the  contract  of  sale. 

He  alleges  that  the  note  executed  for  the  first 
installmentof  the  purchase  monev  was  accepted 
and  received  by  the  plaintiff  for  that  inttall- 
ment.  That,  to  provide  for  the  punctual  p^r- 
ment  of  the  note,  he  sent  to  the  agents  of  the 
plaintiff,  who  held,  and  were  authorized  to  col- 
lect it,  a  draft  on  a  merchant  of  responsibility 
for  its  full  amount,  under  a  reasonable  expecta- 
tion and  belief  that  the  money  would  be  paid. 
That  this  draft  was  presented  at  the  ofl9c«  of 
the  drawee  by  the  agents  of  the  plaintiff,  at  a 
time  when  he  was  absent,  and  that  hte  clerk. 
through  mistake  or  error,  declined  to  par  it; 
that,  as  soon  as  he  heard  of  the  dishonor  of  the 
bill,  he  made  other  arrangements  for  the  pav- 
ment  of  the  first  installment  by  a  bill  on  bank- 
ers in  Kew  York,  and  that  this  bill  was  offered 
to  the  plaintiff  before  the  date  of  his  notice  to 
the  defendant.  That  he  has  tendered  the  money 
and  interest  to  the  plaintiff,  and  his  tender  hiw 
lieen  refused,  and  be  now  deposits  the  money 
in  court  for  his  use.  He  further  answers,  that 
the  buildings  on  the  lot  have  been  covered  by  a 
suitable  policy  of  insurance,  but  the  amount  of 
the  loss,  if  any,  was  not  payable  to  the  plaint- 
iff. That  there  was  a  mistake  in  the  contract 
relative  to  this  stipulation,  which  needed 
amendment,  and  that  he  deferred  the  transfer 
of  the  policy  till  the  correction  was  made.  Tbat 
he  is  now  willing  to  assign  the  policy  to  the 
plaintiff. 

He  answers,  that  since  the  notice  of  the 
plaintiff  he  has  attempted  to  pay  the  taxes  in 
arrear,  but  that  he  had  been  forestalled  by  him; 
that  he  is  ready  to  pay  the  amount  of  taxes 
paid  b^  the  plaintiff  into  court.  The  defend- 
ant claims  that  the  plaintiff  has  sustained  oo  in- 
jury from  any  delay  on  his  part,  and  tliat  be  i» 
able  and  willing  to  fulfill  his  contract. 

The  District  and  Supreme  Court  of  Minneso- 
ta decided  that  the  answer  was  not  safficiait, 
and  judgment  was  entered  for  the  plaintiff. 
The  admissions  of  the  answer  exhibit  a  case  of 
default  on  the  part  of  the  defendant  in  refipeci 
to  his  performance  of  the  covenants  in  the  con- 
tract of  sale.  The  technical  rule,  that  "accord 
and  satisfaction  is  no  bar  to  an  action  for  debt 
certain,  covenanted  to  be  paid,"  is,  perhaps,  in- 
applicable in  a  system  like  that  contained  in 
the  Code  of  Minnesota;  and  it  is  probably  true, 
that  a  debt  by  covenant  may  be  dischai«ed 
there  by  a  simple  contract  or  agreement.  But 
the  answer  of  the  defendant  does  not  show  that 
the  promissory  note  given  for  the  first  install- 
ment of  the  purchase  money  was  designed  to  be 
a  substitute  for  the  covenant,  and  was  takm  in 
discharge  of  the  debt  created  by  it.  Nor  can 
we  suppose  that  the  plaintiff  intended  to  re- 
lease the  condition  which  formed  so  Important 
a  part  of  his  security.  The  contract  and  tlie 
note  bear  date  of  the  same  day,  relate  to  the 
same  subject,  and  are  consistent  with  each 
other.  The  evidence  must  be  very  explicit  and 
unequivocal,  to  lead  to  the  conclusion  tiiat  the 
one  was  designed  to  impair  or  alter  the  effect 
of  the  other. 

The  excuses  rendered  by  the  defendant  for 

•1  c.s. 
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his  DOD-p«yment  of  the  taxes  due  uoon  the 
property,  and  bis  failure  to  insure  tlie  buildings 
for  the  security  of  the  plaintiff,  are  insufficient. 
The  record  discloses  a  case  of  inattention  and 
neglect  on  the  part  of  the  defendant,  which  au- 
thorized the  plaintiff  at  law  to  annul  the  con- 
tract. 

The  question  arises,  whether  his  answer  af- 
fords any  nound  for  equitable  interposition  in 
his  favor.  In  respect  to  contracts  for  the  sale  of 
land,  a  court  of  equity,  in  general,  does  not  ex- 
act from  the  parties  a  punctual  performance  of 
their  engagements,  to  entitle  them  to  its  aid  in 
obtainingaspeciflcperformance.  If  the  contract 
is  silent  In  respect  to  the  condition  of  time,  or 
fails  to  indicate  a  distinct  purpose  of  the  par- 
ties to  make  it  an  essential  consideration,  and 
where  no  circumstance  exists  to  manifest  its 
importance,  it  is  the  liabit  of  the  court  to  relax 
the  stringency  of  the  rules  of  legal  interpre- 
tation on  that  subject,  and  to  decree  per- 
formance, and  direct  compensation,  even  in 
cases  where  there  has  been  inattention  and  neg- 
lect, Seeombe  v.  SteOe,  20  How..  94  (61  U.  8., 
anU)\ Robert* V.  Berry,  8  De  G.,  M.  &  G.,  284. 
'But  if  the  parties  have  declared  in  their  contract 
that  time  is  a  material  consideration,  and  have 
agreed  that  their  rights  shall  depend  upon  a 
scrupulous  fidelity  to  their  engagements,  it  does 
not  belong  to  that  court  to  make  another  law  for 
the  parties.  Where  it  plainly  appears  that  the 
sale  is  conditional,  and  its  completion  is  depend- 
ent upon  the  fulfillment  of  any  of  the  terms 
with  punctuality  by  either  party,  a  court  of 
Equity,  in  general,  will  not  interpose  to  relieve 
the  party  in  default,  on  the  principle  that  time 
is  not  of  the  essence  of  the  contract. 

In  the  case  before  us,  the  contract  recites, 
,'thatthe  vendor,  in  consideration  of  |1.00,  part 
of  the  purchase  money  thereafter  mentioned, 
^d  then  actually  paid,  and  upon  the  express 
condition  that  the  defendant  do  well  and  faith- 
fully perform  the  covenants  and  agreements 
thereafter  mentioned,  agreed  to  execute  and  de- 
liver a  deed  of  conveyance  in  fee  simple,  &c. 

To  the  terms  of  sale  there  is  the  condition, 
"Provided,  always  {and  these  presents  are  upon 
this  express  condition),  that  in  case  of  failure 
in  the  performance  of  either  of  the  covenants 
or  agreements  on  the  part  of  the  vendee  to  be 
performed,  the  vendor  shall  have  the  right  to 
declare  this  contract  void."  The  contract  con- 
cludes with  a  minute  description  of  the  rela- 
tions and  consequences  that  were  to  ensue  from 
the  exereise,  by  the  vendor,  of  the  right  be  had 
thus  reserveid. 

The  contingency.thus  foreseeiynd  provided 
for,  occurred.  The  defendant  failed  to  per- 
form either  term  of  his  contract,  and  his  an- 
swer contains  no  valid  excuse  for  his  neglect. 

The  defendant  in  error  objected,  that  the 
matter  in  dispute  was  not  of  the  value  of  |1 ,  OOU, 
and  therefore  this  court  had  no  jurisdiction  of 
the  cause.  The  objection  might  oe  well  found- 
ed, if  this  was  to  be  regarded  merely  as  an  ac- 
tion at  common  law. 

But  the  equitable  as  well  as  the  legal  consid- 
erations involved  in  the  cause,  are  to  be  con- 
sidered. The  effect  of  the  judgment  is  to  ad- 
just the  legal  and  equitable  claims  of  the  par- 
ties to  the  subject  of  the  suit. 

Thfe  subject  of  the  suit  is  not  merely  the 
amount  of  rent  claiined,  but  the  title  of  ue  re- 
See  SO  How. 


spective  parties  to  the  land  under  the  contract. 
The  contract  shows  that  the  matter  in  dispute 
was  valued  by  the  parties  at  $8,000.  Bennett 
V,  Butterworth,  H  How.,  124.  We  think  this 
court  has  jurisdiction. 
Judgment  affirmed. 


ENOCH  C.  ROBERTS,  Plff.  in  Br., 

V. 

JAMEB  M.  COOPER, 

(See  S.  C„  20  How,,  167-486,) 

Second  writ  of  error  aflerr  deaxUm, bring*  up  ontiy 
proceedings  after  mandate — opiniont  ofprMIe 
officer!,  when  not  emdenee — Miehigan  Code — 
tuit  by  trustee  not  champerty. 

After  a  case  has  been  brought  here  and  decided, 
and  a  mandate  Issued  to  the  oDurt  below.  If  a  seo- 
ond  writ  of  error  Is  sued  out.  It  brings  up  for  re- 
vlsloa  nothing  but  the  prooeedlogs  sutisequent  to 
the  mandate. 

None  of  the  questions  which  were  before  the 
court  on  the  first  writ  of  error,  can  be  reheard  or 
examined  upon  the  second. 

Counsel  cannot  appeal  to  a  Jury  to  decide  legal 
questions,  by  giving  in  evidence  the  opinions  of 
public  offlcers. 

By  the  Revised  Code  of  Michigan,of  18M,no  grant 
or  conveyance  of  lands,  or  interest  therein,  shall 
l>e  void  for  the  reason  that  at  the  time  of  the  execu- 
tion thereof,  such  lands  shall  be  in  the  actual  poe- 
seeslon  of  another  claiming  adversely. 

Where  the  legal  title  to  the  land  was  conveyed  to 
plaintitr  in  trust  for  himself  and  others,  the  suit  was 
necessarily  brought  In  his  name.  Such  a  transac- 
tion has  none  of  the  characteristics  of  champerty. 

Argued  Apr.  7,  18B8.      Decided  May  10,  1868. 

THIS  was  an  action  of  ejectment,  brought  in 
the  Circuit  Court  of  the  United  States  ror  the 
District  of  Michigan,  by  the  defendant  in  error, 
for  the  recovery  of  certain  premises  lying  within 
the  mineral  district,  south  of  Lake  Superior. 

The  first  trial  resulted  in  a  verdict  and  judg- 
ment for  the  defendant.  This  judgment  was 
reversed  by  this  court  on  error,  69  U.  8.  (18 
How.),  178,  and  the  cause  remanded  for  further 
proceedings.  The  new  trial  in  the  court  below 
having  resulted  in  a  judgment  for  the  plaintiff, 
the  defendant  brought  the  case  here  on  a  writ 
of  error. 

A  further  statement  appears  in  the  opinion  of 
the  court.  For  the  early  history  ana  a  fuller 
statement  of  the  case,  see  59  U.  S.  (18  How.), 
178. 

Messrs.  Tminan  Smith,  Reverdy  John* 
■on  and  Theodore  Romeyn,  for  plaintiff 
in  error: 

1.  Tho  plaintiff  in  error,  who  was  the  defend- 
ant below,  should  have  a  rehearing  on  the 
whole  case,  irrespective  of  the  former  decision. 

The  Statute  of  Michigan  gives  to  the  defend- 
ant in  ejectment  an  opportunity  for  a  new  trial 
before  be  is  dispossessed. 

Mich.  Rev.  Stats.,  492. 

On  a  revision  of  the  case  the  party  is  to  be 
heard  at  once,  both  as  to  law  and  fact.  Be- 
sides, the  questions  arising  in  the  case  appertain 
to  the  title  to  a  mineral  property  believed  to  be 
worth  a  quarter  of  a  million  of  dollars.  The 
decision  of  the  court  will  affect  titles  to  other 


VonR.— Champerty,  what  to.  How  U.  dUftr*  from 
maintenance.  Purchate  of  land  in  «u<t.  Bee  note  to 
Lewis  v.  Bell,  88  U.  S.,  infra. 
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property  similarly  situated,  of  immense  value; 
hence,  the  case  is  of  universal  importance. 

In  this  case  the  court  was  obliged  to  deal 
with  questions  arising  under  Acts  of  Congress 
which  treat  of  a  peculiar  subject  in  a  new  and 
special  manner,  and  could  not  avail  itself  of  the 
aids  of  familiar  practice  and  analogous  adjudi- 
catioD,  usually  at  command  in  disposing  of  cases 
arising  under  our  land  laws,  and  often  throw- 
ing much  light  on  the  path  to  satisfactory  re- 
sults. New  light  now  appearing  on  the  deposi- 
tion of  the  late  Commissioner  Wilson,  and  the 
court  being  informed  that  all  these  lease  titles 
stand  on  precisely  the  same  footing,  it  can 
hardly  fail  to  realize  the  propriety  of  giving  the 
Act  of  March  1st  a  careful  re-examination  be- 
fore it  adopts  .Hs  irreversible  a  construction 
which  must  subvert  numerous  titles  and  involve 
in  ruin  millions  of  capital. 

On  a  careful  analysis  of  the  record,  it  will 
be  found  to  involve — 

[a)  Two  questions  arising  out  of  obiections, 
made  on  the  former  hearing  by  the  pres- 
ent plaintiff  in  error,  to  the  title  of  the  de- 
fendant in  error,  based  on  the  compact  with 
Michigan  for  school  lands,  or  rather  on  the 
terms  m  which  that  compact  is  expressed,  which 
objections  stand  on  this  record  precisely  as  they 
stood  before;  and  which  having  been  fully  con- 
sidered and  disposed  of  adversely  to  the  pres- 
ent plaintiff,  are  not  now  renewed. 

(d)  A  question  arising  out  of  an  objection 
made  by  the  same  party  to  the  title  of  the  pres- 
ent defendant,  based  on  the  laws  of  Michigan, 
which  will  be  renewed  for  the  purpose  of  sub- 
mitting Acts  of  the  Michigan  Legislature,  that 
escaped  notice  on  the  former  hearing,  and  have, 
it  is  conceived,  a  most  important  beu^ng  on  the 
matter  in  issue. 

(e)  A  question  on  the  construction.to  be  given 
to  the  compact  between  the  United  States  and 
Michigan  relative  to  the  school  lands,  insisted 
on  by  the  defendant  in  error  at  the  former  hear- 
ing, and  constituting  an  objection  to  the  title 
of  the  Minnesota  Mining  Company  which  was, 
impliedly,  at  least,  overruled  by  the  court,  and 
will,  doubtless,  be  now  renewed :  therefore  the 
subject  must  be  reexamined  by  us  (the  coun- 
sel for  the  plaintiff  in  error). 

(<f)  The  question  on  the  construction  to  be 

fiven  to  the  Acts  of  Congress  of  March  1st, 
857.  and  Sept.  26th,  1850.  which  the  defend- 
ant in  error  contended,  and  which  a  majority 
of  the  court  held  to  be  fatal  to  the  title  of  the 
plaintiff  in  error,  this  question  will  be  re-ex- 
amined in  connection  with  new  and  very  ma- 
terial facts  appearing  on  the  record  which 
change,  it  is  conceived,  the  whole  aspect  of  the 
case.  It  will  be  insisted  that  if  there  be  any- 
thing in  this  objection,  neither  the  Minnesota 
Mining  Company  nor  the  defendant  in  error 
have  any  title  to  the  lands  in  dispute,  that  they 
remain  and  are  public  land,  and  consequently 
the  defendant  in  error  cannot  recover. 

(«)  A  question  on  the  admissibility  of  the 
evidence  offered  by  the  plaintiff  in  error  on  the 
trial  below,  to  show  that  the  deed  by  which  the 
defendant  in  error  derived  title  was  void,  by 
reason  of  a  champertous  agreement  made  by 
and  between  him  (the  defendant  in  error)  and 
John  Bacon,  in  equity  the  owner  of  the  prop- 
erty in  dispute. 

00  A  question  as  to  the  irregularity  of  the 
870 


verdict  and  ludement  below,  and  whether  the 
former  should  not  be  set  aside  and  the  latter 
reversed  for  reasons  which  appear  of  record. 

The  circumstance  that  the  court  was  not  full 
on  the  former  occasion,  and  that  there  was  a  di- 
vided opinion  in  connection  with  the  vast  in- 
terests at  stake,  constitute  strong  reasons  why 
there  should  be  a  rehearing  without  prejudice. 

2.  It  is  respectfully  submitted  that  even  if 
the  defendant  is  a  trespasser,  he  has  a  ri^t. not- 
withstanding, to  bring  up  the  Act  of  April  25, 
and  to  allow  these  lands  where  "known  to  coo- 
tain  mines  or  minerala,"  to  invalidate  the  title 
of  the  plaintiff. 

In  ejectment,  the  defendant  has.  as  a  ^neral 
rule,  a  right  to  pick  a  flaw  in  the  title  of 
plaintiff,  and  the  latter  must  recover,  if  at  aU. 
on  the  strength  of  his  own  title. 

8  Bl.  Com. ,  204 ;  Layman  v.  WhMng,  20  Barb., 
550;  Ghmey  v.  Cheney,  26  Yt.,  W»:  Bodtien^. 
Staple,  2  T.  R. ,  684 ;  Hammond  v.  Jnbtet,  4  Md.. 
188;  Clarke  V.  Diggi,  6  Ired..  158;  MeBoMH  v 
McOuire,  9  Sm.  &  M.,  84;  Wright  t.  Denglam, 
2  Barb.,  554;  NuoU  v.  WalMorth,  4  Den.,  8(>5. 

In  SeiMon  v.  MeLatot,  12  €la..  160,  it  was 
held  that  to  enable  a  plaintiff  In  ejectment  to 
recover  when  his  title  is  disputed,  he  miMt 
prove  that  he  had  the  legal  title  to  the  premiHs 
at  the  time  the  demise  is  laid  in  the  declara- 
tion. 

Lauritiini  v.  Doe,  25  Miss.,  177;  Baylor  v. 
Neff,  8  McLean,  802;  Btuslon  v.  Carter,  11  Ma. 
484;  see,  also,  Alden  v.  Orote,  18  Pa.  8l.  877. 

8.  On  the  trial  below,  the  plaintiff  in  error 
offered  proof  of  other  facts  to  lay  the  founda- 
tion for  another  objection  to  the  title  of  the  de- 
fendant in  error,  to  which  the  latter  objected 
and  the  court  excluded  the  same,  and  the 
plaintiff  in  error  excepted. 

The  plaintiff  in  error,  on  the  trial  below. 
produced  and  offered  to  prove  a  deed  of  re- 
lease from  Alfred  Williams  and  wife  to  the 
Minnesota  Mining  Company,  dated  Jane  20, 
1856,  covering  the  lands  in  controvert,  and 
in  connection  therewith  to  prove  in  suMtanoe 
that  Cooper  obtained  his  deed  of  the  premises 
from  the  same  parties,  when  the  Minnesota 
Mining  Company  was  in  actual  paeaeasioa, 
claiming  title;  and  that  such  deed  was  executed 
by  Williams  as  the  naked  trustee  of  Joha 
mcon,  and  at  his  (Bacon's)  request,  oo  aa 
agreement  by  and  between  Bacon  and  Cooper, 
that  Cooper  should  take  the  title  and  institnte 
an  action  to  recover  the  land;  that  by  means 
of  the  stock  of  the  National  Mining  C<Mnp«ny, 
they  should  divide  results  in  such  manner  and 
proportion  that  Cooper  should  have  three  tttbt, 
and  Bacon  two  fifths  of  those  results. 

To  present  the  case  in  a  vivid  light,  we  of- 
fered to  prove,  with  other  facts,  "  that  before 
the  conveyance  was  delivered  to  him  by  said 
WillUms.  Cooper,  in  conjunction  with  tbesaid 
Bacon,  applied  to  counsel  in  the  Citjr  of  De- 
troit to  employ  such  counsel  in  the  litigatioa 
aforesaid,  which  was  to  be  liad  wiUi  the  Min- 
nesota Mining  Company." 

It  is  difficult  to  conceive  a  more  aggravated 
case  of  champerty.  Hence  we  insist  that  the 
deed  from  Williams  and  wife  to  Cooper,  ex» 
cuted  at  the  request  of  Bacon  in  performance 
of  this  corrupt  agreement  on  his  part,  was  ut- 
terly void;  and  therefore  the  evid<nce  was 
clearly  admissible. 

ei  v.*. 
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Lawrence  v.  Bruekner'»  Le»»ee,  1  Doug. 
Mich.,  19.  88;  StockUm  v.  WiUiamt,  1  T)oug. 
Mich..  646,  866;  Oodfroy  v.  DeArow,  Walk. 
Ch.  Mich..  360. 

Champerty  is  an  offense  at  the  common  law, 
irrespective  of  the  old  English  statutes  on  the 
subject. 

Ciom  Dig.,  tit.  Maintenance,  A,  2;  4  Kent's 
Com.,  p.  44S;  8to.  Eq.  Com.,  sec.  1048:  8 
Greenl.  Ev.,  sec.  180;  1  Russ.  Cr.,  180: 
WalUt  ▼.  Ihe  Duke  of  Portland,  8  Ves.,  494; 
Swett  V.  Poor,  11  Mass. ,  649;  Brintey  v.  Whiting, 
5  Pick.,  848,  868,  per  Parker,  Ch.  J.;  Lathrop 
T.  AmherU  Bank,  9  Mete.,  489;  SmaU  v. 
MoU,  82  Wend.,  403;  22  Wend..  405.  406.  per 
Walworth.  Ch.;  Key  ▼.  Vattier,  X  Ham.  (Ohio), 
182;  Weakly  v.  HaU,  18  Ohio,  175;  Bn»i  t. 
'Larue,  4  Litt.,  417:  Brown  v.  Beauehamp,  6 
Monr.,  416;  Seuions  v.  Reynolds,  7  8m.  &  M., 
180. 

Champerty  is  malum  in  »e  at  the  common 
law,  and  was  so  held  to  be  by  Braiton  before 
the  enactment  of  the  statutes. 

8  Edw.  I.,  ch.  28,  88;  and-  28  Edw.  I.,  ch. 
11,  per  Walworth,  Ch.;  22  Wend.,  406. 

The  courts  in  this  country  have  uniformly 
pronounced  against  the  valiaity  of  all  contracts 
or  transactions  tainted  with  champerty.  In 
Massachusetts.  Swett  y.  Poor,  11  Mass.,  549; 
Brinley  v.  Whiting,  5  Pick.,  848;  Lathrop  ▼. 
Amhtrtt  Bank,  9  Mete.,  489.  In  New  York, 
Satierleey.  Prater,  2  Sand.,  141;  Arden  v.  Pat- 
tereon,  S  Johns.  Ch.,  44;  Small  t.  Mott,  22 
Wend.,  403.  In  Ohio,  Key  v.  Vattier,  1  Ham., 
188.  In  Kentucky,  Thomp«on  v.  Warren,  8 
B.  Mon.,  488.  In  Alabama,  Syrd  v.  Odem, 
9  Ala.,  755;  BlHott  v.  McClelland,  17  Ala..  206; 
Wheeler  V.  Pounds,  24  Ala.,  472.  In  Missis- 
aippi.  Sessions  v.  Reynolds,  7  8m.  &  M.,  180; 
Doev.IngersoU,  11  8m.  &  M.,  249.  In  Ten- 
nessee, Wilson  V.  Nance,  11  Humph.,  189; 
Morrison  v.  Deaderick,  10  Humph..  842.  In 
Illinois.  MeOoon  t.  Ankeny,  11  111.,  558:  DesK- 
t»r  V.  Dodge.  16  How.,  622;  16  How.,  682,  645. 

Champerty  being  deemed  immoral,  and  at 
the  common  law  rendering  all  contracts  or 
transactions  tainted  therewith  null  and  void,  it 
is  to  l)e  presumed  that  the  common  law  rule  on 
that  subject  obtains  in  the  8tate  of  Michigan. 
"  But  if  maintenance  or  champerty,"  says  Ch. 
J.  Parker  {Thurston  v.  Percinal,  1  Pick.,  417), 
"  is  malum  in  se.  or  an  offense  at  common  law, 
it  is  to  be  presumed,  without  any  statute,  that 
the  same  law  is  In  force  there;"  that  is  to  say, 
in  the  State  of  New  York.  But  we  are  not 
left  to  presumption  in  this  case;  for  the  Su- 
preme Court  of  Michigan  have  held  expressly 
that  the  common  law  is  In  force  in  that  State, 
except  so  far  as  it  is  repugnant  to  or  inconsist- 
ent with  its  Constitution  or  Statutes  (l^out  ▼. 
Keyee,  2  Doug.  Mich.,  184;  Rue  High,  appel- 
lant. 2  Doug.  Mich.,  615;  2  Doug.  Mich.,  628, 
per  Wing,  J.);  and  they  liave  particularly  rec- 
ognized and  enforced  the  common  law  on  the 
subject  of  maintenance  and  champerty  in  that 
Stote. 

Bruekner's  Lessee  t.  Lawrence,  1  Doug.,  88; 
1  Doug.  Mich..  19;  Stockton  t.  Williams,  1 
Doug.  Mich.,  666. 

The  Statute  of  Michigan,  rev.,  1846,  tit. 
XIV.,  ch.  67.  sec.  7,  p.  263,  did  no  more  than 
remove  the  illegality  of  the  conveyance  when 
there  was  an  adverse  possession.  It  did  not 
Sec  20  How. 


touch  the  illegality  of  an  agreement  tainted 
with  champerty,  nor  make  a  deed,  executed  in 
conformity  with  such  agreement,  valid.  The 
Statute  merely  allows  a  grantee.  In  a  case  of 
adverse  possession,  to  recover  in  his  own  name 
what  the  law,  as  it  previously  stood,  permitted 
him  to  do  in  the  name  of  his  grantor. 

Stockton  V.  WaUams,  1  Doug.  Mich..  546; 
Brinley  v.  Whiting.  5  Pick..  84S;  Ring  v.Oray, 
6  B.  Mon.;868;  WUson  v.  Nance,  11  Humph., 
149. 

The  authorities  show  that  the  offense  of 
champerty  is  quite  distinct  from  that  of  the  il- 
legality of  buying  a  title  in  a  case  of  adverse 
possession 

Oretinger  v.  Welch,  15  Ohio,  156;  Key  v.  Vat- 
tier, 1  Ham.,  182. 

"No  man  could  purchase  any  pretense  to 
SUP  in  another's  right."  Quoted  and  approved 
by  Catron,  J.,  in  16  How.,  638.  "  I  am  not 
aware,"  says  the  learned  iudge,  "  that  this,  as 
a  general  rule,  has  been  disputed."  Certainly 
not,  if  the  case  involves  a  division  of  proceeds, 
and  this  is  exactly  what  Mr.  Cooper  has  done. 
The  law  of  champerty  does  not  requirean  obli- 
gation to  pay  the  costs  of  the  suit,  or  a  con- 
tribution in  cash  to  the  expenses  of  the  litiga- 
tion, to  constitute  the  offense;  but  professional 
or  any  other  aid,  in  consideration  of  having  a 
part  of  the  subject  or  thing  in  controversy,  is 
sufficient. 

The  offense  of  champerty  is  distinct  from 
that  of  the  illegality  of  buymg  a  title  in  a  case 
of  adverse  possession.  This  4Ustinction  is  rec- 
ognized in  this  country,  both  in  statutory 
enactments  and  by  the  decisions  of  the  courts. 

Oresinger  v.  Welch,  15  Ohio,  166;  Key  v.  Vat- 
tier, 1  Ham.,  132. 

There  can  be  no  champerty  without  an  ad- 
verse possession :  but  in  Michigan  there  mav  be  a 
sale  or  conveyance  where  there  is  an  adverse 
possession,  either  with  or  without  champerty. 
In  this  case  Cooper  has  made  himself  liable  for 
all  the  costs  and  assumed  all  the  expenses,  by 
taking  a  deed  of  the  property  and  instituting  a 
suit  in  his  own  name. 

The  common  law  on  the  subject  of  cham- 
perty is  in  full  force  in  Michigan,  and  makes  all 
contracts  tainted  with  it  void.  Champerty,  as 
a  crime  at  common  law,  is  vested  with  pains 
and  penalties,  under  and  by  virtue  of  a  statute 
of  the  State  of  Michigan. 

Revision,  1846.  tit.  80,  ch.  161.  sec.  22;  see, 
also,  Backus  V.  Byron.  4  Mich.,  635;  Supreme 
Court  of  Michigan,  March  6,  1857. 

4.  The  verdict  and  judgment  in  this  case 
were  not  authorized  by  facts  which  appear  of 
record,  and  for  thatreason  the  judgment  should 
be  reversed  and  a  new  trial  had. 

The  plaintiff  of  record  is  John  Doe,  and  ver- 
dict and  judgment  should  have  been  in  his 
favor  that  he  recover  his  term,  but  we  have  a 
verdict  and  judgment  in  favor  of  James  M. 
Cooper  to  recover  the  fee.  In  actions  of  eject- 
ment, the  plaintiff  must  recover,  if  at  all,  se- 
cundum allegata  el  probata. 

Livingston  v.  Tanner,  12  Barb.,  481. 

He  cannot  recover  a  different  estate  or  a  dif- 
ferent interest  than  that  claimed  in  his  dec- 
laration. 

Ballanee  v.  Rankin,  12  III.,  420;  RawUngsv. 
Bailey,  16  III.,  178. 

Cooper  has  obtained  verdict,  Judgment,  and 
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a  writ  of  poasesxion,  when  it  appears  from  the 
declaration  that  tie  is  prepared  w'Uh  the  writ  of 
possession.  Notliing  can  be  better  settled  tlian 
that  the  plaintiff,  to  recover  in  ejectment,  must 
have  the  right  to  the  present  possession  of  the 
land. 

Mtiehdlv.  MitcheU,  1  Md.,  44;  Hammond  v. 
ItUoe*.  4  Hd.,  188;  Sei»»on  v.  MeLam,  li  Ga., 
106;  Laurimni  y.  Doe,  25  Miss.,  177. 

Title,  acquired  after  date  of  demise,  will  not 
sustain  an  action  of  ejectment. 

Baylor  v.  Neff,  8  HcLean,  802. 

It  has  been  l)e1d  in  this  court,  that  if  in  an 
action  of  ejectment  the  plaintiff  cannot  count 
on  a  lease  to  himself  from  a  person  whom  the 
evidence  shows  to  have  been  deed  at  the  time, 
it  is  bad. 

Gminor  v.  Bradley.  1  How.,  211,  216;  City 
of  VindnnaU  v.  Leuee  of  WhUt.  6  Pet.,  482. 

On  all  the  grounds  submitted,  it  is  believed 
that  the  plaintiff  in  error  is  entitled  to  a  re- 
versal of  the  judgment  below,  and  to  a  new  trial. 

Menr».  S.  F.  Vinton  and  A.  W.  Bnell, 
for  the  defendant  in  error: 

The  decision  of  this  case  by  this  court,  report- 
ed in  69  U.  8. ,  178,  disposes  of  the  case,  unless 
the  testimony  by  the  plaintiff  in  error  on  the 
last  trial  and  overruled  by  the  court,  would,  if 
given  to  the  jury,  have  established,  or  tended 
to  establish,  a  defense  to  the  action. 

The  first  item  of  testimony  excepted  to  and 
•  r^ected,  is  the  testimony  of  John  Wilson,  an 
officer  of  the  General  Land  Office.  The  dep- 
osition states  that  witness  prepared  the  report 
upon  which  the  Attorney-General  decided  that 
the  mineral  leases  were  void.  What  the  At- 
torney-General said  or  thought  of  these  leases 
prior  to  the  passage  of  the  Act  of  March  1, 
1847,  could  not  be  material ;  and  in  respect  to 
the  claim  of  the  lessees  to  a  preemption  right, 
the  interpretation  of  that  Act  will  be  the  same, 
whether  their  leases  were  in  law  originally 
Talid  or  void. 

The  deposition  states  certain  other  facts, 
which  could  have  in  no  way  affected  the  ver- 
dict. 

The  bill  of  exceptions  next  shows  that  the 
plaintiff  in  error  produced  and  offered  in  evi- 
dence a  deed  of  release  from  Alfred  Williams 
and  wifedated  June  20.1856,  conveying  the  land 
in  controversy  to  the  Minnesota  Mining  Com- 
pany; and  further  offered  to  prove  that  at  the 
time  said  Cooper  obtained  the  deed  of  the 
premises  in  question  from  said  Williams,  said 
Company  was  in  the  actual  and  open  possession 
of  the  same,  claiming  title  under  tbeir  patent 
from  the  United  States,  and  that  iiaid  Cooper 
knew  of  such  claim  and  occupancy  before  and 
at  the  time  ofhis  purchase  and  of  said  convey- 
ance; that  said  purchase  and  conveyance  were 
made  for  the  following  purpose,  namely:  That 
said  Cooper  should  hold  the  same  in  trust  for 
a  Corporation  known  as  the  National  Mining 
Company,  and  by  the  conditions  of  said  sale 
the  said  Cooper  was  to  receive  with  said  con- 
veyance six  tenths  of  the  stock  of  said  Com- 
pany; that  said  Cooper  purchased  said  stock 
and  took  said  conveyance  with  a  full  knowl- 
edge of  the  claims  and  occupancv  of  the  said 
Minnesota  Mining  Company,  ana  with  the  in- 
tention of  prosecuting  the  title  purchased  by 
him  for  the  beneflt  of  the  National  Mining 
Company,  and  that  before  said  conveyance  was 
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delivered  to  him  by  said  Williams.  Mid  Cooper 
applied  to  counsel  in  the  City  of  Detroit,  to 
eniplo^r  such  counsel  in  the  ligitation  aforesaid. 

It  will  be  insisted  that  the  foregoing  matter, 
whether  considered  in  the  aggregate  or  in  de- 
tail, was  properly  excluded  from  the  jury. 

Taking  these  acts  in  detail,  the  first  queatioa 
presented  is,  whether  the  deed  from  WQliaow 
to  the  Minnesota  Mining  Company  was  prop- 
erly rejected. 

This  deed  from  Williams  bears  date  since  his 
deed  to  Cooper,  and  since  the  decisioii  of  this 
court  affirming  the  validity  of  Cooper's  title. 
The  record  also  shows  that  WHUmds  was  a 
naked  trustee  of  the  legal  title,  and  conveyed 
to  Cooper  at  the  reauest  of  Bacon,  who  was  in 
equity  the  owner  of  the  land. 

The  subsequent  conveyance,  therefore,  <tf 
Williams, without  authority  from  Bacon, to  the 
Minnesota  Mining  Company,  who  well  knew 
the  fact  of  the  prior  conveyance  to  Cooper  and 
the  relation  Williams  sustained  to  the  title. 
was  in  law  a  fraudulent  act  of  both  gtvaUx  and 
grantee,  and  could  pass  no  title,  if  his  fonaer 
deed  was  valid  and  had  conveyed  the  land  to 
Cooper. 

OOyof  Ntm  OrUatu  v.  De  Armai,  9  Pet,. 
286;  {71  A  v.  Arrtdondo,  6  Pet.,  788. 

A  grant  is  an  extinguishment  of  the  ri^t  of 
the  grantor,  and  therefore  he  and  all  claiming 
under  him  are  estopped  by  the  grant. 

FUtcher  v.  Peek,  6  Cranch.  87;  lirrettv. 
Taylor.  9  Cranch,  48;  PoOard'* Le$neY.  BagaK 
8  How.,  212. 

The  next  fact  offered  in  proof,  in  connection 
with  said  deed  from  Williams  to  the  Minnosota 
Mining  Company,  was  that  said  Company, 
when  Cooper  purchased,  was  in  posseasioD  of 
the  land,claiming  title  to  it,  and  that  he,  before 
and  at  the  time  of  purchase,  knew  of  soch 
claim  and  occupancy. 

It  is  not  necessary  to  consider  whether  at 
common  law  a  deed  would  be  void  for  main- 
tenance which  conveyed  land  in  the  adverse 
possession  of  another,  since  the  statute  law  of 
Michigan  expressly  recognizes  the  validity  of 
such  conveyance. 

Rev.  Code  of  1846.  pp.  262,  268.  490. 

The  possession  of  the  Minnesota  Mining  Com- 
pany, under  claim  of  title.and  Cooper's  knowl- 
edge of  it  when  he  purchased,  cannot  affect  the 
validity  of  William  s  conveyance  to  him. 

A  short  lime  prior  to  their  passage.and  whidi 
no  doubt  gave  rise  to  them,  the  courts  of 
Michigan  had  decided  that  a  deed  of  convey- 
ance of  land,  held  adversely,  was  void. 

Bruei.ner'$  Le$iee  t.  Laterettee.  1  Dong. 
Mich.,  88;  Oodfroy  v.  Dubrore,  Walk.  Ch. 
Mich.,  266;  Bood  v.  Chapin.  Walk.  Ch.  Mich., 
79;  Hubbard  Y.  Smith,  2 Mich..  212. 

"The  remaining  fact  offered  in  proof  in  this 
connection  was,  that  Bacon,  being  the  owner 
in  equity  of  the  land,  sold  it  to  Cooper  in  tmst 
for  the  National  Mining  Company,  and  that 
Williams,  his  trustee,  by  his  direction,  con- 
veyed it  to  Cooper  in  trust  for  said  Company; 
and  that  he.  Bacon,  was  also  the  owner  of  the 
whole  capital  stock  of  said  National  BOning 
Company,  six  tenths  of  which  he  sold  and  trans- 
ferred to  Cooper,  retaining  the  other  fbor 
tenths;  and  that  when  he  took  the  conveyanoe 
or  the  land,  he  intended  to  bring  suit  against 
the  Minnesota  Mining  Company  for  the  benefli 
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of  the  National  Hioing  Company,  and  before 
conveyance  was  delivered  to  him  by  Williams, 
be,  in  coDluDction  with  Bacon,  applied  to  coun- 
sel to  employ  such  counsel  in  such  suit. 

When  the  Statute  allowed  a  purchaser  to 
take  a  conveyance  of  land  in  the  adverse  pos- 
session of  another  claiming  title,  it,  as  inciaent 
thereto  and  by  necessary  Intendment,  gave  to 
the  purchaser  a  right  to  use  all  lawful  means 
to  obtain  possession.  There  are  various  lawful 
means  of  doing  this,  and  by  suit  is  one  of  them, 
which  in  such  case  is  by  far  the  most  common. 

Was  it  agreed  that  Cooper  should  divide  the 
land  in  case  the  suit  prevailed  T  And  if  so, 
with  whom?  This  is  the  first  essential  ingredi- 
ent in  champerty. 

That  he  was  not  to  divide  it  with  Williams, 
the  grantor,  is  certain.  Nor  with  Bacon,  who 
was  the  equitable  owner  and  real  vendor,  be- 
cause the  conveyance  transferred  the  whole  in- 
terest in  the  land,  both  legal  and  equitable,  to 
Cooper,  in  trust  for  the  Corporation  called  the 
National  Mining  Company.  There  was  no 
agreement  or  promise,  that  in  case  the  suit 
prevailed  or  in  any  other  event,  either  Cooper 
or  the  Corporation  should  convey  or  give  back 
to  Bacon  any  part  of  the  land. 

Was  there  any  agreement  that  if  the  land 
was  recovered  there  should  be  a  division  of  it 
between  Cooper  and  of  the  Corporation  for 
which  he  held  it  in  trust?  There  was  no  proof 
of  the  kind  offered.  He  held  the  naked  legal 
title,  and  the  Corporation  held  the  whole  bene- 
ficiary interest  in  the  land.  In  case  of  recovery 
the  whole  beneficiarv  interest  would  belong  to 
the  Corporation,  and  it  could  at  any  time  com- 
pel him  to  convey  the  legal  title  to  the  Com- 
pany. In  a  wonf,  he  sues  just  as  every  other 
trustee  sues  for  the  sole  and  exclusive  benefit 
of  the  party  owning  the  equitable  estate. 

Another  essential  ingredient  to  make  a  case 
of  champerty  is,  that  Cooper  should  have 
agreed  to  bring  and  carry  on  the  suit,  and  that, 
too,  at  his  own  expense. 

4  Black.  Com.,  IBS. 
'  He  did  not  agree  to  do  either  of  these  things. 

Every  trustee  has  a  right,  and  it  is  oftentimes 
his  duty,  to  sue  in  behalf  uf  his  t>eneflciary.  In 
such  case,  unless  there  is  proof  to  the  contrary, 
the  presumption  is  the  expense  is  borne  by  the 
beneficiary,  and  in  this  case  the  presumption 
as  well  as  the  fact  is,  that  the  expense  is  paid 
by  the  Corporation. 

The  individual  members  or  stockholders  of 
a  Corporation  are  entirelpr  distinct  from  the 
artificial  body  endowed  with  corporate  powers. 
They  may  contract  with  each  other,  sue  or  be 
sued,  as  individuals;  and  for  these  purposes  the 
members  and  the  Corporation  are  regarded  by 
law  as  straneers  to  each  other.  In  a  word,  they 
are  wholly  distinct  beings.  The  one  is  a  natural 
person,  the  other  an  artificial,  invisible  being, 
which  (with  its  faculties  and  capacities)  Is 
created  by  law. 

Dodg»  V.  WooUey,  18  How.,  844,  noU;  Out- 
ran V.  Arkantat,  15  How.,  808;  Waring  ■v. 
Otttaieba  Co.,  2  Bay,  109;  Pieree  v.  Partridge, 
8  Met.  Mass.,  44;  Hia  v.  Manehater  Wattr- 
tcorki,  5  B.  &  Ad.,  866;  Dun*ton»  v.  Imperial 
Go*  Co.,  8  B.  &  Ad.,  125:  Oeer  v.  School  Bit- 
triet.  6  Vt.,  76;  18  Vt.,  405;  Marine  Bank  of 
Batt.  T.  Biaye,  4  Harr.  &  J.,  888;  Ang.  &  A. 
Corp.,  sees.  108,  390;  5  Ohio,  205. 
See  20  How. 


If  a  partv  who  carries  on  a  suit  has  any  in- 
terest, legal  or  equitable,  or  possibility  of  in- 
terest, in  the  land  which  is  the  subject  of  the 
suit,  there  is  no  ground  for  the  charge  of  main- 
tenance. In  other  words,  where  there  is  a  priv- 
ity of  estate,  direct  or  indirect,  present  or  re- 
mote, maintenance  is  justifiable. 

Wickham  v.  Conklin.  8  Johns.,  237;  WaUitTi. 
Portland,  8  Ves.,  508;  2  Rolle's  Abr.,  116; 
Bacon's  Abr.,  title  Maintenance,  letter  B. 

Exception  is  taken  to  the  verdict  and  judg- 
ment. 

The  record  plainly  shows  what  were  the  real 
facts  and  the  merits  of  the  case,  and  what  was 
the  law  arising  from  them. 

The  judgment  will  not  be  reversed  for  want 
of  form  in  the  verdict  and  judgment;  but  in 
such  case  the  court  is  required,  by  the  82d  sec- 
tion of  the  Judiciary  Act,  to  "proceed  and 
give  judgment  according  as  the  right  of  the 
cause  and  matter  in  law  shall  appear  unto  them, 
without  regarding  any  imperfection,  defects, 
or  want  of  form  m  such  writ,  declaration,  or 
other  pleading,  return  process,  judgment,  or 
cause  of  proceedine  whatsoever,  except  such 
as  shall  lie  set  down  by  special  demurrer. 

1  Stat.,  9\,  Roach  v.  HuUngt,  16  Pet.,  819; 
Pttirkt  V.  Turner,  12  How.,  46. 

Amendment  of  error  in  the  record  may  be 
made  after  writ  of  error  brought,  if  the  record 
shows  the  precise  extent  of  the  error. 

Bank  of  Kentucky  v.  A»hUy,  2  Pet.,  828; 
Wooduiardy.  Brown.  18  Pet.,  1;  Mathetonv. 
Grant,  2  How.,  281 ;  8  T.  R.,  659;  Beet  v.  Mor- 
gan, 8T.  R,  849;  Church  v.  Perkint,  8  T.  R., 
749;  Arumymout,  1  Salk.,  401. 

Mr.  Juttiee  Orier  delivered  the  opinion  of 
the  court: 

Cooper,  the  plaintiff  below,  brought  this 
action  of  ejectment  to  recoved  a  part  of  section 
No.  16,  in  township  50  north,  range  89  west, 
Iving  within  the  mineral  district  south  of  Lake 
Superior,  in  the  State  of  Michigan.  He  claimed 
under  the  State  of  Michigan,  and  the  defendant 
for  the  Minnesota  Mining  Compnny,  under  a 
right  of  preemption  from  the  United  States. 
The  case  was  tried  in  the  Circuit  Court,  and  a 
verdict  and  judgment  rendered  for  the  defend- 
ants. On  a  writ  of  error  to  this  court,  the  judg- 
ment of  the  court  below  was  reversed,  and  the 
record  remitted  for  further  proceedings,  in 
pursuance  of  the  judgment  of  this  court.  The 
report  of  the  case  in  18  How.,  178,  exhibits  a 
full  statement  of  the  facts,  and  of  the  questions 
of  law  arising  thereon,  as  decided  by  the  court, 
which  it  is  unnecessary  to  recapitulate.  On 
the  last  trial,  the  Cireuit  Court  was  requested 
to  give  instructions  to  the  jury,  contrary  to  the 
principles  established  by  this  court  on  the  first 
trial,  and  nearly  all  the  exceptions  now  urged 
against  the  charge  are  founds  on  such  refusal. 
But  we  cannot  1^  compelled  on  a  second  writ 
of  error  in  the  same  case  to  review  our  own  de- 
cision on  the  first.  It  has  been  settled  by  the 
decisions  of  this  court,  that  after  a  case  has  been 
brought  here  and  decided,  and  a  mandate 
issued  to  the  court  t)elow,  if  a  second  writ  of 
error  is  sued  out  it  brings  up  for  revision  noth- 
ing but  the  proceedings  subsequent  to  the 
mandate.  None  of  the  questions  which  were 
before  the  court  on  the  first  writ  of  error  can 
be  reheard  or  examined  upon  the  second.    To 

87t 


Digitized  by 


Google 


467-488 


ScnUIMB  COOBT  OP  TBB  UbITKO  iiTATBa. 


Okc.  Tksm. 


allow  a  second  writ  of  eiror  or  appeal  to  a  court 
of  last  resort  on  the  same  questions  wbicli  were 
open  10  dispute  on  llie  first,  would  lead  to  end- 
less litigation.  In  chancery,  a  bill  of  review 
is  sometimes  allowed  on  petition  to  the  court; 
but  there  would  be  no  end  to  a  suit  if  every  ob- 
stinate litigant  could,  by  repeated  appeals.com- 
pel  a  court  to  listen  to  criticisms  on  their  opin- 
ions, or  speculate  on  chances  from  changes  in 
its  members. 

See  8Uer  v.  Many,  16  How.,  98;  Coming  v. 
Trtrn  Iron  arid  Nail  Factory,  15  How.,  466; 
Himely  v.  Bo»e,  5  Cranch,  818;  The  Ocean  Ins. 
Co.v.  Canter,!  Pet.,  611;  The  Santa  Maria, 
10  Wheal.,  481;  Martin  v.  Hunter,  1  Wheat., 
804;  Sibbald  v.  U.  S.,  12  Pet.,  488. 

We  can  now  notice,  therefore,  only  such 
errors  as  are  alleged  to  have  occurred  in  the 
decisions  of  questions  which  were  peculiar  to 
the  second  trial. 

I.  The  first  of  these  is  an  exception  to  the 
refusal  of  the  court  to  permit  the  deposition  of 
John  Wilson  to  be  read  to  the  jury.  This  ex- 
ception, though  not  waived,  has  not  been  much 
pressed,  and  cannot  be  supported.  The  deposi- 
tion refers  to  no  facts  relevant  to  the  issue.  It 
tended  to  show  that  some  of  the  officers  of  the 
Land  Office  and  the  Atlorney-Gteneral  had  ex- 
pressed opinions  on  the  questions  of  law  arising 
in  this  case,  different  from  those  expressed  in 
the  opinion  of  this  court.  The  practice  of  the 
Land  Office  and  the  opinions  of  the  Attorney- 
Oeneral  may  form  very  persuasive  arguments 
to  the  court,  but  cannot  be  read  as  evidence  to 
the  jury  of  what  the  law  is,  or  ought  to  be.  It 
is  the  province  of  the  court  to  instruct  the  jury 
as  to  the  principles  of  law  affecting  the  case, 
and  counsel  cannot  appeal  to  a  jury  to  decide 
legal  questions  by  reading  cases  to  them,  or 
giving  in  evidence  the  opinions  of  public  offi- 
cers. 

II.  The  only  other  exception  to  be  noticed  is 
founded  on  an  offer  of  testimony  overruled  by 
the  court,  and  an  instruction  refused,  involving 
the  same  question.  The  evidence  offered  and 
overruled  is  as  follows: 

"The  defendant  then  produced,  and  offered 
to  prove,  a  deed  of  release  from  Alfred  Will- 
iams and  wife  to  the  Minnesota  Mining  Com- 
pany, dated  June  20th,  1856,  covering  the  lands 
in  controversy;  and  further  offered  to  prove, 
in  connection  therewith,  that  at  the  time  when 
the  said  Cooper  obtained  the  deed  of  the  prem- 
ises in  controversy  from  Alfred  Williams,  the 
Minnesota  Mining  Company  was  in  actual  and 
open  possession  of  the  same,  claiming  title 
under  their  patent  from  the  United  States,  and 
that  the  said  Cooper  linew  of  such  claim  and 
occupancy  before  and  at  the  time  of  bis  pur- 
chase, and  of  said  conveyance;  that  he  obtained 
said  title  from  Alfred  Williams,  he  being  the 
naked  trustee  of  John  Bacon,  and  that  all  the 
negotiations  for  the  said  purchase,  and  the  pur- 
chase itself,  were  had  between  said  Cooper  and 
Bacon,  the  said  Williams  acting  under  the 
directions  and  for  the  benefit  of  said  Bacon, and 
having  or  claiming  no  personal  interest  in  said 
lands;  that  said  purchase  and  conveyance  were 
made  for  the  following  purpose,  viz. :  that  said 
Cooper  should  hold  the  same  in  trust  for  a  Cor- 
poration known  as  the  National  Mining  Com- 
pany, all  of  whose  stock  was  held  by  said  John 
Bacon;  and  by  the  conditions  of  said  sale,  the 
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said  Cooper  was  to  receive,  and  did  receive. 
with  said  conveyance,  six  tenths  of  the  stock 
aforesaid,  and  the  said  Bacon  was  to  retain, 
and  did  retain,  four  tenths  of  said  stock. 
That  the  said  Cooper  purchased  said  stock  and 
took  said  conveyance  with  a  full  knowledge  <rf 
the  claims  and '  occupancv  of  the  Minnesou 
Mining  Company,  and  with  the  intention  Of 
prosecuting  the  title  purchased  by  him.  by  l^al 
proceedings  in  this  court  against  the  Minnesota 
Mining  Company  for  the  benefit  of  the  Kational 
Mining  Company;  and  that  before nid convey- 
ance was  delivered  to  him  b^  said  WUUama.Uie 
said  Cooper,  in  conjunction  with  the  said 
Bacon,  applied  to  counsel  in  the  City  of  Detroit 
to  employ  such  counsel  in  the  litigation  afore- 
said, which  was  to  be  had  with  the  Minnesota 
Mining  Company." 

The  deed  to  the  Minnesota  Mining  Company 
was  for  portions  of  the  land  not  demand«l  in 
this  suit,  and  by  itself  was  not  relevant  The 
purpose  and  object  for  which  this  testimony 
was  offered  is  not  stated;  but  it  could  have  no 
relevancy,  unless  to  show  the  title  to  the  plaint- 
iff below  to  be  void,  because  purchased  and  ob- 
tained with  full  knowledge  of  an  adverse  pos- 
session, and  support  the  following  instruction, 
which  was  refused  by  the  court: 

"The  defendant  further  requested  the  conit 
to  charge  the  jury,  that  if,  when  said  Williams 
conveyed  to  said  Cooper  the  premises  in  ques- 
tion, the  said  Minnesota  Mining  Company  was 
in  actual  and  open  possession  of  said  hnds, 
claiming  title  thereto  under  their  pcUent.  the 
said  conveyance  was  void  in  law  against  the 
said  Company  and  all  claiming  under  them; 
which  instructions  the  court  refused  to  give,aBd 
to  this  ruling  the  defendant  excepted." 

As  the  court  had  excluded  the  testuncmy 
offered  to  support  this  point  of  defense,  the  dfr- 
fendant  could  not  expect  that  it  would  be  sub- 
mitted to  the  jury  without  evidence.  We  have, 
therefore,  to  inquire  whether  the  testimoDy 
offered  and  overruled  by  the  court  ought  to 
have  been  received  to  establish  the  defense  of 
maintenance  or  champerty. 

In  this  country,  where  lands  are  an  article  of 
commerce,  passing  from  one  to  another  with 
such  rapidity,  the  ancient  doctrine  of  mainte- 
nance, which  makes  void  a  conveyance  for  lands 
held  adversely,  is  in  many  Slates  entirely  re- 
jected. In  some  it  has  been  treated  as  obaoleie 
by  the  courts;  in  others  it  has  been  abolished 
by  statute;  while  with  some  it  appears  to  tiave 
found  more  favor. 

The  ancient  policy,  which  prohibited  tliesale 
of  pretended  titles,  and  held  the  conveyance  to 
a  third  person  of  lands  held  adverse^  at  the 
time  to  be  an  act  of  maintenance,  was  founded 
upon  a  state  of  society  which  does  not  exist  in 
this  country.  The  repeated  Statutes  whicb 
were  passed  in  the  reigns  of  £dw.  I.  and  Edw. 
III.  against  champerty  and  maintenance,  arose 
from  the  embarrassments  which  attended  the 
administration  of  justice  in  those  turbulent 
times,  from  the  dangerous  influence  and  oppres- 
sion of  men  in  power.  See  4  Kent's  Com. ,  477. 

The  earlier  decisions  of  the  courts  of  Midii- 
gan  seems  to  have  adopted  this  antiquated  doc- 
trine as  a  part  of  the  common  law  in  that  State. 
But  so  far  as  concerns  its  application  to  sales 
by  one  out  of  possession,  the  Legislature  have 
annulled  it.    The  Revised  Code  of  1846,  page 
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263,  enacts  that  "no  grant  or  conveyance  of 
lands,  or  interest  therein,  shall  be  void  for  the 
reason  that  at  the  time  of  the  execution  thereof 
such  land  shall  be  in  the  'actual  possession  of 
another  claiming  adversely." 

From  this  enactment  it  is  plain  that  the  pos- 
session of  the  Minnesota  Mining  Company, 
under  claim  of  title,  and  Cooper's  knowledge 
of  it  when  he  purchased,  cannot  affect  the  va- 
lidity of  the  deed  of  Williams  to  him.  AI 
though  the  testimony,  which  is  the  subject  of 
this  exception,  was  evidently  offered  with  a 
view  only  to  raise  the  question  as  above  stated, 
the  counsel  for  the  phtintiff  in  error  have  en- 
deavored to  maintain  in  this  court  that  the 
court  below  erred  in  rejecting  it,  because  if  re- 
ceived it  would  have  shown  the  contract  be- 
tween Cooper  and  Bacon,  and  the  deed  from 
Wilson,  to  bevoid  forchampertv.  This  offense 
seems  to  have  been  originated  by  the  Statutes 
passed  in  the  time  of  Edw  I.  and  £dw.  III.  See 
15  Viner's  Abr.,  149,  tit.  Maintenance.  It  is  de- 
fined (Hawk.  Pl.,84)as  the  "unlawful  mainte- 
nance of  a  suit,  in  consideration  of  an  agreement 
to  have  a  part  of  the  thing  in  dispute,  or  some 
profit  out  of  it;"  and  by  Chitty  as  "  a  bargain 
to  divide  the  land  {eampum  partire)  or  thing  in 
dispute,  on  condition  of  his  carrying  it  on  at 
his  own  expense."  In  some  States  these  Stat- 
utes are  held  to  be  obsolete.  But  it  seems  that 
the  case  of  Baekru  v.  Byron,  4  Mich.;  68S,  has 
declared  that  they  still  retain  their  force  in 
Michigan.  That  was  an  action  by  an  attorney 
against  his  client  on  a  contract,  by  which  the 
attorney  agreed  to  carry  on  a  suit  for  a  share  of 
the  land  in  case  of  success,  and  in  case  of  fail- 
ure to  have  nothing. 

But  in  this  case  there  was  no  offer  to  prove 
that  Cooper  had  agreed  to  carry  on  the  suit  in 
consideration  of  receiving  a  share  of  the  land 
in  case  of  success;  on  the  contrary,  the  offer 
was  to  show  that  he  "  purchased  stock  "  in  a 
mining  Corporation;  that  the  legal  title  was 
conveyed  to  him  in  trust  for  hiinself  and  the 
other  stockholders;  and  as  a  consequence  of 
the  legal  title  being  vested  in  him,  the  suit  was 
.  necessarily  brought  in  his  name.  It  needs  no 
argument  to  show  that  such  a  transaction  has 
none  of  the  characteristics  of  champerty,  and 
that  the  court  below  was  right  in  rejecting  tes- 
timony which  would  not,  if  admitted,  tend  to 
show  a  valid  defense,  and  wa8,therefore, wholly 
irrelevant. 

The  judgment  of  the  Oirenit  Court  it,  there- 
fore, affirmed,  with  eoite. 

Mr.  Juttiee  Daniel : 

Whilst  I  concur  entirely  in  the  conclusion 
just  declared  by  the  court,  that  the  case  now 
decided  is  in  its  features  essentially  the  same 
with  that  of  Cooper  v.  Roberts,  formerly  before 
us,  and  reported  in  the  18th  of  How  ,  p.  178,  I 
am  unwilling  to  place  my  own  opinion  upon  the 
fact  of  the  identity  of  the  two  cases,  irrespect- 
ive of  the  reasons  or  principles  on  which  the 
former  of  those  cases  was  determined.  That 
case  was  elaborately  discussed  by  counsel ;  was, 
as  the  opinion  of  the  court  evinces,  deliberately 
considered;  the  theory  and  objects  of  the  sys- 
tem adopted  by  the  government  for  the  distri- 
bution of  public  lands  carefully  examined, 
correctlv  expounded,  and  properly  sustained 
by  the  decision.  In  the  reasoning  of  the  court, 
Bee  20  How. 


tha  cherished  objects  aimed  to  be  secured  by 
that  theory,  viz.:  the  advancement  of  "re- 
ligion, morality,  and  knowledge,"  as  indis- 
pensable for  the  extetence  of  good  government, 
and  for  the  happiness  of  mankind;  the  obliga- 
tion for  the  maintenance  of  schools  and  the 
means  of  education  as  necessary  for  the  ends 
proposed,  as  declared  in  the  3d  article  of  the 
Ordinance  of  1787,  are  prominently  and  cor- 
rectly set  forth  as  guides  in  the  interpretation 
and  application  of  the  policy  and  system  of  the 
government  in  disposing  of  the  public  domain. 
It  seems  scarcely  to  admit  of  rational  doubt, 
that  it  was  in  pursuance  of  this  policy,  and  as 
deemed  best  calculated  for  its  successful  ac- 
complishment, that  in  the  surveys  made  or  to 
be  made  of  the  public  lands,  the  16th  sec.  of 
every  township,  being  central  (and  therefore 
more  than  any  other  section  could  be),  con- 
nected with  the  several  interests  of  the  town- 
ship, was  appropriated  for-  the  use  of  schools. 
Admitting  these  to  be  the  policy  and  theory  of 
the  government,  designed  as  it  has  -been  de- 
clared to  lay  the  foundation  of  social  and  po- 
litical good,  it  would  seem  to  follow  that  noth- 
ing short  of  the  highest  and  most  overpowering 
public  considerations,  or  an  absolute  inability 
or  want  of  power,  should  be  permitt^  to  de- 
feat or  in  any  degree  to  control  them.  Surely 
speculations  for  private  emolument,  and  stiU 
lees  such  as  might  be  attempted  through  the 
exercise  of  irregular  or  doubtful  authority, 
should  not  be  permitted  to  affect  them. 

The  power  vested  in  the  President  to  reserve 
from  sale  such  portions  of  land  as  he  should 
deem  necessary  for  public  uses,  may  be  classed 
as  one  of  those  paramount  considerations,  con- 
stituting a  pubhc  or  national  necessity,  reach- 
ing even  to  the  defense  of  the  country  by  forti- 
fications or  arsenals.  In  the  same  category 
may  be  placed  the  sanctimony  of  the  rights  of 
property  and  possession  existing  and  vested  in 
territories  anterior  to  their  acquisition  by  the 
United  States;  rights  guarantied  by  treaty 
stipulations.  In  the  same  light  may  be  viewed 
the  withholding  temporarily  from  sale  lands  in 
which  were  minerals  and  salt  springs.  All 
these  restrictions  or  reservations  are  exceptions 
merely,  and  should  be  carried  no  farther  than 
their  terms  expressly  or  necessarily  require. 
They  can  with  no  propriety  be  regarded  as 
forming  in  themselves  a  system ;  much  less  as 
overturning  a  system  designed  to  be  as  far  as 
practicable  genera!  and  uniform, and  proclaimed 
from  its  origin  to  be  founded  in  wisdom  and  in 
a  solemn  sense  of  public  good,  and  as  such  to 
be  fostered  and  sustained.  Bverv  new  State 
has  come  and  will  come  into  the  Union  relying 
on  the  faith  of  this  pledge:  and  even  upon  the 
concession  of  a  power  m  the  government  to 
violate  that  pledge,  such  a  violation  could  be 
referred  to  no  principle  of  justice,  and  should, 
therefore,  never  be  imputed  but  upon  proofs 
the  most  positive  and  unequivocal.  The  16th 
section  of  each  township  could  not,it  is  true,  be 
specifically  designated  and  possessed  anterior 
to  a  survey  of  the  public  lands;  but  the  right 
to  that  section  and  its  appropriation  existed  ia 
contract  or  pledge  by  virtue  of  the  Ordinance 
and  the  laws  of  the  United  States,  and  the 
right  of  possession  and  enjoyment  was  matured 
by  the  execution  of  the  surveys.  It  cannot  be 
supposed  that  this  right,  so  impoitant,  was  de 
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stroyed  or  impaired  by  an  agreement  for  tem- 
porary occupancy,  made  without  reference  to 
any  sunrey  or  division  of  the  lands,  made,  too, 
without  legitimate  authority;  nor  can  such 
right  be  a&ected  by  any  ordinary  allowance  of 
preemption,  because  the  pledge  of  the  goTem- 
meat  is  pre-existing,  is  express,  and  therefore 
paramount. 

The  State  of  Michigan  was  admitted  into 
the  Union  under  the  pledge  given  her  by  the 
general  land  system  of  the  United  States;  her 
right  to  the  16th  section  of  each  township  was 
under  that  pledge  fully  reco^ized.  It  could 
not,  therefore,  consistently  with  good  faith,  be 
displaced  by  an  arrangement  irregular  in  its 
origin,  and  temporary  in  its  character,  in  its 
tendencies  and  operation  conflicting  with  a 
preceding,  general  and  beneflaial  system  of 
policy.  No  effectual  adversary  rights  could 
grow  out  of  such  an  arrangement.  Upon  the 
views  herein  expressed,  I  am  in  favor  of  an 
affirmance  of  the  judgment  in  this  cause,  not 
merely  on  the  ground  that  this  cause  is  essen- 
tially the  same  with  that  already  decided  be- 
tween these  parties,  as  reported  in  the  18th  of 
Bow.,  p.  178,  but  also  because  the  opinion  of 
this  court  upon  the  law  and  the  facts  of  the 
last  mentioned  cause  commands  my  entire  ap- 
probation. 
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FRANCIS  8ELDEN,  Appl.. 
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LAWRENCE     MYERS,    PHILIP     PIKE, 

WALTER  LENOX    and  JAMES  C.  Mc- 

QUIRE. 

(See  8.  C,  20  How^  S06-611 J 

Parol  txidenu  admimble  U>  vary  eontraot.in  ecue» 
of  deception — ignorant  man,  when  mvtt  be 
thown  to  hate  vndentoood  contract. 

Parol  testimony  Is  Inadmissible  to  sbow  that  a 
contract  was  different  from  the  one  reduced  to 
writing,  unless  it  can  alio  be  shown  that  tbe  party 
wavfraudulenlly  deceived  and  misled  as  to  the 
contents  of  the  written  instruments. 

Where  one  Is  deallnar  with  an  unlettered  man, 
who  can  neither  read  nor  write  and  makes  bis 
mark  to  the  InBtniments  be  executed.  It  is  incum- 
bent on  the  former  to  show,  past  doubt,  tliat  the 
latter  fully  understood  the  objeot  and  import  of 
tbe  writings  which  he  executed. 

Argued  Apr.  9, 1868.      Decided,  May  10, 1858. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Columbia. 

The  bill  in  this  case  was  filed  in  the  court  be- 
low by  the  appellant,  to  have  a  certain  deed 
set  aside  on  the  ground  of  fraud,  and  for  an 
injunction  and  for  general  relief. 

The  court  below  having  entered  a  decree 
dismissing  Uie  bill,  the  complainant  took  an 
appeal  to  this  court. 

The  case  is  very  fully  stated  in  the  opinion 
of  the  court. 

JfsMT*.  Riehard  S.  Coze  and  WUliaun 
B.  Webb,  for  appellant: 
The  bill  charges  fraud, 
1.  Upon  the  ground  that  the  complainant 

f7e 


being  an  illiterate  and  ignorant  man,  the  deed 
was  not  read  to  him. 

3  Bl.  Com.,  804;  3  Co.  R,  8,  »:  13  Co.  R. 
90;  11  Co.  R.,  37;  Skin.,  159;  3  Atk..  827:  8 
T.  R.,  147;  Com.  Dig.,  FoU,  B,  3;  Shefx 
Touch.,  56;  Price  v.  Priu,  13  Eng.  L.  and 
Eq^,  144. 

The  deed  was  fraudulent,  and  equity  mm 
set  it  aside. 

2  H.  &  G..  84. 

2.  Thai  it  conveys  more  property  than  wis 
intended. 


Mettrt.  Bradley  and 

pellees. 


Ii»WTeaee>  for  ap- 


Mr.  CAit^JiMNM  Taney  delivered  the  oput- 
ion  of  the  court: 

This  is  an  appeal  from  the  Circuit  Court  for 
the  District  of  Columbia. 

It  appears  that  the  appellant,  for  some  yean 
before  Uie  execution  of  tbe  instruments  herein- 
after mentioned,  kept  a  restaurant  in  the  City 
of  Washington,  and  had  condderable  deslinp 
with  Lawrence  Myers  &  Company,  who  are 
merchants  in  New  York,  and  who,  from  time 
to  time,  bad  supplied  him  with  liquors  for  the 
tise  of  bis  restaurant.  On  the  81st  of  Decem- 
ber, 1846,  the  appellant  gave  his  {Hromiaaoty 
note  for  11,246.68  to  Lawrence  Myera  A  Com- 
pany, payable  with  interest  on  the  1st  of  Jano- 
ary,  1849,  for  value  received;  and  on  tbe  Mune 
day  he  executed  a  deed  to  Walter  Lenox,  of 
the  City  of  Washington,  which  redtea  that  he 
is  indebted  to  Lawrence  Myera  and  Philip 
Pike,  of  the  City  of  New  York,  trading  onder 
the  name  of  Lawrence  Myers  jfc  Company,  in 
the  sum  of  |1,246.68,  for  which  sum  they  held 
his  promissory  note,  dated  tbe  8l8t  of  De- 
cember, 1846,  drawn  to  tbe  order  of  tbe  laid 
Lawrence  Myers  &  Company,  payable  oo  tbe 
1st  of  January.  1849,  and  that  the  appeUaat 
was  desirous  to  secure  the  payment  of  the  raid 
debt,  and-  all  interests  and  costs  that  may 
accrue  thereon;  and  then  proceeds  to  convey 
certain  real  property  in  the  City  of  Waabing- 
Len< 


ton  to  the  nud  Lenox,  in  trust;  that  in  caae the 
appellant  should  fail  to  pay  the  said  debt,  or 
any  part  thereof,  or  any  proper  costa  or  char^ 
that  may  accrue  thereon,  then,  at  the  request 
of  the  holders  of  the  said  note,  due  and  unpaid, 
to  sell  the  said  premises  (or  such  part  thereof 
as  the  trustee  may  deem  necessary  to  pav  so 
much  of  the  debt  as  shall  be  then  unpaid),  ia 
such  manner,  after  such  notice,  at  such  time 
and  place,  and  upon  such  terms  and  condltioas. 
as  the  trustee  shall  deem  most  convenieot  for 
the  interest  of  all  concerned,  and  convey  tbe 
same  in  fee  simple  to  the  purchaser. 

This  deed  was  duly  acknowledged  by  Selden, 
according  to  law,  before  two  justices  of  tbe 
peace  for  the  County  of  Washington,  and  re- 
corded among  the  land  records  of  the  coon^. 

Some  years  after  the  expiration  of  the  crecut 
mentioned  in  these  Instruments — that  is  to  say, 
in  1858 — the  trustee,  at  the  request  of  Lawrence 
Myers  <&  Company,  advertised  the  premisea  to 
be  sold  on  the  18th  of  of  July  in  that  year;  and 
thereupon  Selden  filed  this  bill  to  obtain  an  in- 
junction to  stay  tbe  sale. 

The  bill  sutes,  that  in  1846  the  appellant  bed 
a  settlement  of  accounts  with  Lawrence  Myen 
A  Company;  and  aftw  the  settlement.  Myen. 
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in  order  to  enable  him  to  camr  on  lusbuRinesB, 
agreed  that  the  Company  woufd  make  advances 
to  him  from  time  to  time  in  goods  or  monev, 
as  he  should  need  them,  prodded  he  would 
give  them  his  note  for  |1,246.68,  payable  on 
the  first  of  January,  1849;  that  he  accepted  the 
proposition,  and  thereupon  executed  the 
promissory  note  above  mentioned;  and  after- 
wards, at  the  request  of  Myers,  executed  the 
deed  of  trust  to  Lenox. 

The  bill  further  charges,  that  it  was  the  dis- 
tinct understanding  of  the  parties,  that  ad- 
vances should  be  made  to  the  amount  set  forth 
in  the  note;  but  that  only  a  small  advance  of 
about  two  hundred  dollars  had  afterwards  been 
made,  and  that  sum  diminished  by  sundry 
payments  made  by  appellant ;  that  the  property 
conveyed  by  him  in  trust  was  of  much  greater 
value  than  the  amount  of  the  note;  that  he  can 
neither  read  nor  write;  and  when  he  executed 
the  deed,  did  not  know  that  the  whole  of  said 
property  was  included,  and  was  under  the 
impression  that  it  conveyed  only  a  portion 
of  it. 

The  bill  further  charges,  that  Lawrence 
Myers  &  Co.  persuaded  him  to  execute  the  deed 
with  the  intention  to  defraud  him,  and  since 
its  execution  had  refused  to  make  advances  to 
him  in  money  or  goods;  that  the  west  half  of 
the  lot  conveyed  in  trust  was  advertised  for 
sale  by  the  trustee,  and  if  the  sale  was  al- 
lowed to  proceed  he  would  be  injured  and  de- 
frauded. 

The  members  of  the  firm  of  Lawrence  Myers 
&  Co. ,  and  Lenox,  the  trustee,  and  McQuire, 
the  auctioneer,  were  made  parties  defendants 
to  the  bill. 

The  answer  of  Lawrence  Myers,  who  answers 
separately,  denies  that  the  note  was  given  for 
the  purpose  stated  in  the  bill,  and  states  that  it 
was  given  upon  a  settlement  of  accounts  for 
goods  before  that  time  sold  to  the  appellant, 
and  for  the  amount  which  the  appellant  ac- 
knowledged to  be  then  due;  that  the  deed  was 
executed  voluntarily,  and  with  full  knowledge 
of  its  contents,  and  after  it  had  beeen  read  and 
explained  to  him,  and  denies  all  fraud  charged 
in  the  bill. 

The  respondent  also  denies  that  the  property 
conveyed  was  more  than  sufficient  to  pay  the 
debt:  that  the  easthalf  of  ithad  l>een  previously 
mortgaged,  asd  had  since  been  sold  to  pay  that 
debt,  and  the  remaining  half  is  not  more  than 
sufficient  to  pay  the  debt  due  to  the  defendant. 
He  admits  that  the  appellant  is  entitled  to  a 
creditof  $119.70,  with  interest  from  the  11th 
of  September,  1845,  on  account  of  so  much 
money  received  on  a  noto  of  a  certain  William 
Walker,  assigned  by  the  appellant  to  Lawrence 
Myers  &  Company. 

The  answer  of  Philip  Pike,  the  other  partner 
in  the  firm,  is  substantially  the  same  with  that 
of  Myers,  as  far  as  he  has  knowledge.  But  he 
was  not  in  Washington  when  the  note  was 
taken  and  the  conveyance  made,  and  had  there- 
fore no  personal  knowledge  of  that  transac- 
tion. 

And  the  answer  of  Lenox,  the  trustee,  states 
that  he  prepared  the  deed,  at  the  request  and 
according  to  the  instructions  of  Lawrence 
Myers;  that  Selden  and  Myers  met  together  at 
bis  office,  on  or  about  the  ^ay  of  the  date  of  the 
See  20  How.  U.  8..  Book  18. 


deed ;  that  he  laid  the  note  and  deed  before  the 
parties;  that  ho  cannot  charge  his  memory  that 
the  entire  deed,  word  for  word,  was  read  to  the 
parties,  but  avers  that  the  description  of  the 
property  conveyed,  and  the  nature  and  purport 
of  the  deed, was  made  known  and  explained  to 
each  of  the  parties,  and  so  much  read  as  was 
necessary  for  thM  purpose;  that  the  transaction 
was  the  subject  of  conversation  l>etween  the 
parties  in  his  presence;  and  that  Selden  showed 
a  clear  knowledge  of  its  character  and  purpose, 
and  that  it  was  declared  by  both  parties  that  it 
was  a  settlement  between  them  of  past  dealings 
and  accounts;  and  that  the  note  and  deed  were 
prepared  by  him,  and  strictly  conformed  to  the 
views  of  lioth  parties,  as  made  known  to  him 
by  each  of  them.  They  were  not  signed  in  his 
presence,  but  taken  awav  by  Myers,  in  com- 
pany with  Selden.  And  he  denies  all  fraud 
and  deceit  charged  in  the  bill. 

Testimony  was  taken  on  both  sides.  On  the 
part  of  Selden  several  witnesses  were  examined, 
who  state  that,  from  conservations  between 
Selden  and  Myers,  at  which  they  were  present, 
about  the  time  when  the  note  and  deed  were 
executed,  or  shortly  before  the  advertisement 
for  the  sale,  they  understood  that  Selden  owed 
nothing  to  Myers  &  Co. ,  when  they  were  given, 
and  that  they  were  intended  to  secure  future 
supplies  which  Myers  &  Co.  were  to  furnish. 
But  none  of  these  witnesses  were  present  when 
they  were  executed,  and  none  of  them  know 
whether  they  were  or  were  not  read  and  ex- 
plained to  the  parties  before  they  were  signed. 
And,  certainly,  parol  testimony  is  altogether 
inadmissible  to  show  that  the  contract  was 
different  from  the  one  reduced  to  writing,  un- 
less it  can  also  be  shown  that  the  party  was 
fraudulently  deceived  and  misled  as  to  the  con- 
tents of  the  written  instruments. 

It  is  true  that  Selden  is  an  unlettered  man, 
and  can  neither  read  nor  write.  He  makes  his 
mark  to  the  instruments  be  executed ;  and  deal- 
ing with  such  a  person,  it  is  incumbent  on 
Mvers  &  Co.,  to  show,  past  doubt,  that  he 
fully  understood  the  object  and  import  of  the 
writings  upon  which  they  are  proceeding  to 
charge  him ;  and  if  they  had  failed  to  do  so,  the 
above  mentioned  testimony  offered  by  the  ap- 
pellant, as  to  the  state  of  the  accounts  between 
them  at  the  time,  would  have  furnished  strong 
grounds  for  inferring  that  he  had  been  de- 
ceived, and  had  not  understood  the  meaning  of 
the  written  instruments  he  signed.  But  the 
testimony  offered  by  Myers  &  Co.,  is  conclusive 
on  this  point.  Lenox,  who  was  necessarily 
made  a  defendant  in  these  proceedings,  was, 
by  consent  of  parties,  examined  as  a  witness 
on  the  part  of  Myers  &  Co.  and  in  bis  testi- 
mony he  confirms  the  statement  made  in  hie 
answer  in  every  particular.  He  proves  that  the 
parties  were  together  at  his  office;  that  they 
talked  of  their  accounts  while  there,  and  that 
Selden  admitted  that  the  balance  due  from  him 
at  that  time  to  Myers  and  Co.  was  the  amount 
for  which  the  note  was  given.  He  say^s,  "  1 
read  so  much  of  it  (the  deed)  to  the  parties  as 
explained  its  object,  the  amount  of  the  note, 
and  the  description  of  the  property,  and  the 
purposes;  and  it  was  admitted  by  both  parties 
that  it  was  right,  and  received  from  me  as  such 
by  them  together,  and  they  left  my  office  for 
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the  purpose  of  executing  It."  The  testimony 
of  this  witness  is  not  impeached,  nor  hU  state- 
ment of  facts  contradicted  by  any  witness  for 
the  appelllant,  and  is.  therefore,  a  decisive 
answer  to  the  allegations  in  the.  bill,  of  the 
appellant. 

Nor  is  there  any  ground  for  supposing  that 
Selden.  in  his  ignorance  of  accounts,  was  de- 
ceived or  imposed  upon  as  to  the  balance  act- 
ually due.  The  accounts  of  the  dealing!)  be- 
tween the  parties  up  to  that  time  have  been 
produced  by  Myers  &  Co. ,  and  proved  to  be 
correct  by  the  clerks  who  were  at  that  time  in 
their  employment,  and  whose  duty  it  was  to 
keep  them;  and  these  accounts  show  that  'he 
balance  then  due  was  the  amount  for  which  the 
note  was  taken. 

In  this  view  of  the  subject,  it  is  unnecessary 
to  examine  particularly  the  testimony  of  the 
different  witnesses  produced  by  the  complain- 
ant. They  no  doubt  speak  to  the  best  of  their 
recollections;  but  every  one  knows  how  liable 
a  party  is  to  be  led  into  miKtakes  who  hears 
casual  conversations  about  accounts  in  which 
he  has  no  interest,  and  how  liable  they  are  to 
be  mistaken,  when  some  years  have  elapsed, 
both  as  to  the  particular  time  when  the  conver- 
sation took  place  and  the  precise  lanzuaze  used 
by  the  speaker.  And  the  strong  probability  is, 
that  the  conversations  of  which  they  speak,  and 
in  which  they  understood  Myers  to  admit  that 
he  had  been  paid,  related  to  the  small  transac- 
tions which  took  place  after  these  instruments 
were  executed;  for  it  appears  that  liquors 
were  supplied  by  Myers  &  Co.,  after  this 
settlement,  and  for  which  Selden  made  some 
payments;  and  this  account,  it  appears,  was  cot 
adjusted  and  balanced  when  the  property  was 
advertised  for  sale,  and  there  was  some  contro- 
versy about  it.  The  depositions  of  these  wit- 
nesses were  taken  after  many  years  after  the 
instruments  of  writing  were  executed,  and 
after  these  conversations  are  supposed  to  have 
pa.s8ed,  and  the  accuracy  of  their  recollection  in 
sui-h  a  matter  can  hardly  be  relied  on  as  to  time 
or  language;  and  they,  as  well  as  Selden,  who 
is  an  unlettered  man,  and  incapable  of  keeping 
accounts,  and  who  does  not  appear  to  have  had 
any  regular  books  kept  by  a  clerk,  would  most 
likely  have  but  a  confused  recollection  of  these 
conversations,  and  might,  without  any  evil 
intention,  confound  what  had  been  said  in  re- 
lation to  dealings  subsequent  to  the  note,  with 
conversations  which  passed  at  the  time  it  was 
executed. 

And  this  view  of  the  subject  is  strengthened 
b^  the  fact,  that  although  ISelden  states  in  his 
bill  that  he  had  a  settlement  with  the  Company 
of  all  accounts  at  that  lime  standing  unsettled 
between  him  and  the  firm,  he  does  not  state 
that  nothing  was  found  due  from  him  on  that 
settlement,  nor  does  he  say  that  the  balance 
against  him,  if  any,  was  paid.  Bis  statement 
oT  a  settlement  is  no  doubt  true;  but  it  is  evi- 
dent from  the  testimony  that,  upon  settlement, 
the  sum  claimed  by  Lawrence  l^ers  &  Co.  was 
found  to  be  due,  and  the  note  and  deed  given 
to  secure  it. 

We  ie«  no  reason,  ther^ore,  for  disturbing  the 
decision  of  Vie  Circuit  Court  dismissing  the  bill; 
and  the  decree  mvst  be  affirmed  leiih  costs. 
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Bill  of  exception*,  when  proper — speeiat  verdiet, 
what  is — hote  prepared — practice  oh — when 
errors  are  open  to  revision — must  appear  in 
the  record— agreed  statement — rerdiet  sulgeet 
to  opinion  of  court — demurrer  to  evidence,  and 
to  pleadings — oyer — writ  of  error,  what  it, 
and  when  proper — case,  with  leave  to  turn 
same  into  speeiai  verdict  or  biU  of  exceptions 
— when  "  ease  "  disregarded. 

The  record  does  not  contain  either  a  btU  of  ex- 
oepUons,  special  verdict,  or  an  airreed  itatenieiit  of 
ftivts.  Hulingsof  thecourtinadmlttluy  or  reipot- 
Ing  evidence,  can  only  t>e  brouirht  to  this  court 
tor  revision  by  a  bill  of  ezoeptions. 

Suuh  rullntrs  are  never  properljr  taududed  in  a 
special  venliut  any  more  than  In  an  a^rreed  state- 
luent  of  facts. 

A  special  verdict  is  where  the  Jury  And  tbe  fact* 
of  tbu  case,  and  refer  tbe  decision  of  the  cause  upoo 
those  fHuts  til  the  court.  The  court,  in  ^vintr  Judg- 
ment, id  couflned  to  the  facts  so  found. 

The  formal  preporatioa  uf  such  a  verdict  is  made 
by  (he  counsel  of  the  parties,  and  It  is  usually  set- 
tk-d  by  them,  subject  to  the  correction  of  tbe 
court. 

After  the  special  verdict  Is  arranged,  and  it  Is  re- 
duced to  form.  It  Is  then  entered  on  the  record. 

The  quedtlons  of  Uw  arlsiav  on  tiie  facts  fouad 
are  then  decided  by  the  court,  as  ina  oaae  of  a  de- 
murrer. 

And  it  either  party  is  diaaatisfled  with  the  deds- 
iOD.  be  may  resort  to  a  courtof  error,  where  nolii- 
Ing  is  open  for  revision,  except  tbe  questions  of 
lawinferentially  arising  oo  the  facts  stated  to  the 
special  verdict. 

vvbenever  the  error  Is  apparent  on  the  reoord, 
it  is  open  to  revision,  whether  it  be  made  to  appear 
by  bill  uf  exceptions,  or  In  any  other  manner. 

Whatever  the  error  may  be,  and  In  wbatevet 
stage  of  the  cause  it  may  have  oocurred.lt  must  ap- 
pear In  the  record,  else  It  cannot  l>e  revised. 

A  bill  of  exceptions  Is  the  safest  method,  asd 
where  the  facts  are  disputed,  itt>coomes  the  only 
effectual  mode  by  which  all  the  rights  of  the  oom- 
pialniug  party  can  be  preserved. 

Where  there  is  no  dispute  in  retpird  to  tbe  facts, 
tbe  same  purpose  may  be  safely  aocompHabed  by  a 
special  verdict,  or,  according  to  a  rule  of  tali 
court,  by  an  agreed  statements  of  facta. 

Where  the  nets  are  withoutdlspute,  and  agreed 
l>etween  the  parties,  a  statement  of  tbe  same  may 
l>e  drawn  up  and  entered  on  the  record,  and  sub- 
mitted directly  to  the  court,  for  its  decision,  with- 
out tbe  intervention  of  a  ]  ury. 

Ur  a  general  verdict  may  l>e  taken,  subject  to  tbe 
opinion  of  the  court  upon  the  facts  so  agreed. 

And  in  either  case,  the  aggrieved  party  may 
bring  error  after  final  Judgment,  and  have  the 
questions  of  law,  arising  upon  the  facta  tbus  spread 
upon  the  reoord,  re-ezamuied.  as  m  the  case  of  • 
special  verdict. 

A  demurrer  to  the  evidence  extends  only  to  Ikr 
evidence  produoed,  and  has  no  effect  at  all  tipoB 
tbe  niUngs  of  tbe  court  by  which  it  was  raoelred;  b 
Is  an  unusual  proceeding,  and  ooe  to  tie  allowed  or 
denied  by  the  court. 

The  same  effect  is  produoed  and  the  same  object 
la  attained,  when  cither  party  demurs  to  a  material 
portion  of  the  pleadings. 

Another  method  by  which  certain  evidence  nay 
t>e  Incorporated  Into  the  record  at  the  nisi  prtas 
trial,  Is  by  oyer. 
A  writ  of  error  is  «n  Qriflna^  writ,  and  Ufa  only 
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where  a  partjr  li  acriiTleTed  by  gome  error  In  the 
foundation  proceedings,  ludgment.  or  execution. 

Where  a  case  shall  be  made  with  leave  to  turn 
thesame  into  a  special  verdict  or  bill  of  exceptions, 
the  party  shall  not  be  at  liberty  to  do  either,  at  his 
election,  but  tbe  court  may,  if  they  think  proper, 
prescribe  the  one  which  he  shall  adopt. 

The  paper  in  the  transcript  denominated 
the  "case  is  not  a  part  of  tbe  record, and  must 
be  wholly  disregarded  by  this  court. 

Nothinir  can  be  considered  upon  a  writ  of  error, 
except  what  appears  upon  the  record. 

Arffued  Feb.  tS,  1858.    Decided  May  11,  1868. 

THIS  was  an  action  of  ejectment  brought  in 
the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  by  the  defend- 
ants in  error,  to  recover  the  possession  of  cer- 
tain premises  in  the  City  of  New  York. 

The  trial  in  the  court  below  having  resulted 
in  a  verdict  and  judgment  for  the  plaintiffs, 
the  defendant  brought  the  case  here  on  a  writ 
of  error. 

A  further  statement  appears  in  the  opinion 
of  the  court. 

The  reader  who  wishes  to  trace  the  history 
of  the  remarlublle  litigation  of  which  this  case 
is  a  part,  or  who  desires  a  full  statement  of  the 
facts  on  which  the  merits  of  the  case  depend, 
should  consult  tbe  following  reports:  Wuliam- 
*>»  V.  Berry,  8  How.,  495;  WiUiam»on  v.  lri»h 
Prenbyterum  Church,  8  How.,  565;  Williamson 
V.  Ball,  8  How.,  566:  Suydam  v.  Williamson, 
65  U.  8.  (24  How.),  433;  Williamson  v.  Suydam, 
6  Wall..  723;  Sinclair  v.  Jackson,  8  Cow.,  548: 
Clarke V.  Van  Surlay,  15  Wend.,  489;  Cochran 
V.  VanSurley,  20  Wend,  865;  Toale  v.  For- 
ney, 14  N.  Y.,  423;  Clarke  v.  Davenpm-t,  1 
Bos.,  96. 

Mr.  N.  Dane  EUing^ood,  for  plaintiff 
in  error. 

Mr.  David  Dudley'  Field,  for  defendant 
in  error. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

This  was  a  writ  of  error  to  the  Circuit  Court 
of  the  United  States  for  the  Southern  District 
of  New  York. 

The  view  we  have  taken  of  this  case,  as  it 
is  exhibited  in  the  record,  renders  an  extended 
statement  of  the  facts  entirely  unnecessary.  It 
was  an  action  of  ejectment  brought  in  the  court 
below  to  recover  the  possession  of  a  certain 
parcel  of  land,  with  the  appurtenances,  situa- 
ted in  the  sixteenth  ward  of  the  City  of  New 
York,  and  descrilied  as  lots  sixty-four  and  six- 
ty-five, according  to  a  certain  map  made  by 
George  B.  Smith.  The  declaration,  which 
was  in  tbe  usual  form,  was  filed  in  the  Circuit 
Court  for  the  Southern  District  of  New  York 
on  the  15th  day  of  August,  1845,  and  the  de- 
fendant, James  H.  Suydam.  appeared,  by  bis  at- 
torney, and  pleaded  that  he  was  not  guilty  of 
unlawfully  wiihholdingthe  premisesclaimed  by 
the  plaintiffs,  as  was  alleged  in  the  declaration, 
and  tendered  an  issue,  wnich  was  duly  joined 
by  the  plaintiffs.  During  tbe  pendency  of  the 
suit,  and  before  the  trial,  two  of  the  plaintiffs, 
being  the  first  two  named  in  the  declaration. 
died,  and  the  cause  was  regularly  revived  in 
the  name  of  the  survivors  and  tbe  heirs  of  those 
deceased.  At  the  adjourned  ses.slon  of  the  Cir- 
cuit Court  held  at  the  City  of  New  York  on 
the  first  Monday  of  October,  1849,  the  parties 
went  to  trial  on  the  general  issue,  and  the  jury 
See  20  How. 


returned  a  general  verdict  In  favor  of  tbe 
I>laintiffs:  after  the  verdict,  the  cause  was  con- 
tinued, as  tbe  record  states,  until  tbe  first  Mon- 
day of  October,  1850,  and  "the  same  day  is 
given  to  the  parlies  to  hear  the  iudgmenf  of  the 
court,''  and  on  that  day  the  judgment  was  ren- 
dered on  the  verdict  for  the  plaintiffs,  that  they 
do  recover  against  the  said  James  H.  Suydam 
the  possession  of  the  said  premises  according 
to  the  said  verdict  of  the  jury,  and  for  their 
damages,  costs  and  charges;  and  a  writ  of  pos- 
session was  duly  issued,  directed  to  the  Marshal 
of  the  district.  All  these  proceedings  were  in 
the  usual  course  of  judicial  action,  and  were 
duly  and  formally  entered  on  the  record  of  the 
suit,  and  consequently  furnish  no  ground  of 
complaint  whatever  on  the  part  of  the  present 
plaintiff,  who  was  the  defendant  in  the  court 
below.  The  declaration  contained  on  lis  face 
a  good  cause  of  action,  and  the  general  issue 
and  joinder  were  regularly  filed  in  the  cause, 
and  were  entirely  sufficient  to  make  up  a  valid 
issue  between  the  parties  to  the  suit;  and  the 
verdict,  which  was  strictly  formal  and  legal, 
•was  in  every  respect  responsive  to  the  issue 
formed.  It  appears  that  the  jury  found,  in  the 
very  words  of  the  issue,  that  the  defendant 
was  guilty  of  unlawfully  withholding  the 
premises  claimed  by  the  plaintiffs,  as  alleged  in 
the  declaration ;  and  the  judgment  followed  the 
verdict,  and  was  founded  upon  it,  for  the  prem- 
ises as  they  were  set  forth  and  described  in  the 
pleadings.  Every  step  in  the  cau.se,  from  the 
filing  of  the  declaration  to  the  issuing  of  the 
writ  of  possession,  was  in  exact  conformity  to 
tbe  most  approved  practice  and  precedents  in 
the  ftderal  courts. 

We  do  not  understand  that  tbe  pleadings  or 
the  regularity  of  the  proceedings  are  in  any 
manner  called  in  question,  except  as  the  foun- 
dation of  a  judgment,  which  it  is  insisted  was 
erroneous,  for  reasons  altogether  aside  from 
any  connection  with  mere  matters  of  form. 
The  real  controversy  between  the  parties  has 
reference  more  especially  to  thp  right  of  pos- 
session, and  consequently  extends  to  the  title 
of  the  premises  described  in  the  declaration, 
and  necessarily  involves  the  principal  q\ieslions 
which  were  presented  to  this  court  at  the  De- 
cember Term,  18.")0,  in  the  case  of  WiUiamton 
dt  at.  V.  Berry,  8  IIoW.,  495;  and  we  regret  that 
the  facts  of  the  case,  and  the  rulings  of  the 
court  below,  are  not  now  exhibited  in  a  man- 
ner to  juslifpr  this  court  in  giving  the  subject  a 
re  examination,  with  the  aid  of  the  additional 
light  which  has  been  thrown  upon  it  by  the 
elaborate  and  very  able  discussion  at  the  bar; 
and  the  more  so,  as  it  appears  that  a  case,  de- 
pending upon  the  same  evidences  of  title,  bus, 
since  that  time,  been  before  the  Court  of  Ap- 
peals of  the  Statu  of  New  York,  where  a  con- 
clusion was  reached  widely  different  from  the 
one  expressed  by  this  court  on  the  former  oc- 
casion, in  the  answers  given  to  the  questions 
then  submitted  for  its  consideration.  The 
difflctilty,  however,  in  the  way  of  any  such 
examination  at  this  time,  is  insurmountable, 
for  the  reason  that  the  record  does  not  contain 
either  a  bill  of  exceptions,  special  verdict,  or 
an  agreed  statement  of  facts.  Some  of  tbe 
questions  discussed  at  the  bar  mi^ht  have  been 
satisfactorily  presented  in  a  special  verdict,  or 
by  an  agreed  statement  of  facts,  while  in  re- 
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spect  to  others,  apparently  regarded  as  impor- 
tant, such  as  the  rulings  of  the  court  in  admit 
ting  or  rejecting  evidence,  it  is  proper  to  re- 
mark that  they  could  only  be  brought  to  this 
court 'for  revision, by  a  bill  of  exceptions.  Such 
rulings  are  never  properly  included  in  a  special 
verdict,  any  more  than  in  an  agreed  statement 
of  facts.  A  special  verdict  is  where  the  jury 
find  the  facts  of  the  case,  and  refer  the  decis- 
ion of  the  cause  upon  those  facts  to  the  court, 
with  a  conditional  conclusion,  that  if  the  court 
should  be  of  opinion,  upon  the  whole  matter 
thus  found,  that  the  plaintiff  has  good  cause  of 
action,  they  then  find  for  the  plaintiff;  and  if 
otherwise,  they  then  find  for  the  defendant; 
and  it  is  of  the  very  essence  of  a  special  verdict, 
that  the  lury  should  find  the  facts  on  which 
the  court  is  to  pronounce  the  judgment  accord- 
ing to  law,  ana  the  court,  in  giving  judzment, 
is  confined  to  the  facts  so  found;  and  every 
special  verdict,  in  order  to  enable  the  appellate 
court  to  act  upon  it,  must  find  the  facts,  and 
not  merely  state  the  evidence  of  facts;  so  that, 
where  it  states  the  evidence  merely,  without 
stating  the  conclusions  of  the  jury,  a  court  of 
error  cannot  act  upon  matters  so  found.  In 
practice,  the  formal  preparation  of  such  a  ver- 
dict is  made  by  the  counsel  of  the  parties,  and 
it  is  usually  settled  by  them,  subject  to  the 
correction  of  the  court,  according  to  the  slate 
of  facts  as  found  by  the  jury,  with  respect  to 
all  particulars  on  which  they  have  passed,  and 
with  respect  to  other  particulars,  according  to 
the  state  of  facts  which  it  is  agreed  they  ought 
to  find  upon  the  evidence  before  them.  After 
the  special  verdict  is  arranged,  and  it  is  re- 
duced to  form,  it  is  then  entered  on  the  record, 
together  with  the  other  proceedings  in  the 
cause,  and  the  questions  of  law  arising  on  the 
facts  found  are  then  decided  by  the  court,  as 
in  case  of  a  demurrer;  and  if  either  party  is 
dissatisfied  with  the  decision,  be  may  resort  to 
a  court  of  error,  where  nothing  is  open  for  re- 
vision, except  the  questions  of  law  inferen- 
tially  arising  on  the  facts  stated  in  the  special 
verdict;  and  we  here  remark,  for  the  purpose 
of  illustration,  that  it  is  not  so  much  because- 
the  proceeding  is  denominated  a  special  verdict, 
that  the  party  by  virtue  of  it  is  authorized  to 
invoke  the  aid  of  a  revisory  tribunal,  as  it  is 
because  it  has  the  effect  to  incorporate  the  facts 
of  the  case  into  the  record,  which  otherwise 
would  have  rested  in  parol,  and  therefore 
could  not  have  been  reached  on  a  writ  of  er- 
ror; and  the  same  remark  applies  to  a  bill  of 
exceptions,  which  is  a  still  more  comprehen- 
sive method  of  enlargiog  the  record  by  incor- 
porating into  It  not  only  the  facts  of  the  case, 
but  the  rulines  of  the  court  in  admitting  and 
rejecting  evidence,  and  the  instructions  given 
to  the  jury;  and  after  it  is  signed,  sealed,  and 
filed  in  the  case,  it  becomes  a  part  of  the  record, 
and  the  matters  therein  set  forth  can  no  more 
be  disputed  than  those  contained  in  any  other 
part  of  the  same  record,  and  are  alike  subject 
to  revision  in  a  court  of  error.  It  is  a  mistake, 
however,  to  suppose  that  in  such  cases  the  writ 
of  error  operates  only  on  the  bill  of  exceptions. 
Such  is  never  the  fact,  uless  the  whole  record 
is  set  forth  in  the  bill  of  exceptions;  as  the 
operation  of  the  writ  of  error  addresses  itself 
to  the  record  as  an  entirety,and  not  to  any  sepa- 
rate portion  of  it  as  distinct  from  the  residtte; 
•80 


and  when  the  cause  is  removed  into  the  appe- 
late court,  any  error  apparent  in  any  pwt  of 
the  record  is  within  the  revisory  power  of  such 
tribunal.  The  rule  is,  that  whenever  the  error 
Is  appawnt  on  the  record,  it  is  open  torevisioa, 
whether  it  be  made  to  appear  by  bill  of  excep- 
tions, or  in  any  other  manner. 

Bennett  \.  BuUerworA,  11  How.,  669;  8I»- 
eum  V.   Pomvry,  6  Cranch,  221;  Omrltmd  v. 
Davi*,  4  How.,    181 ;  Cohen*  y.   Fuytni*,  •  ' 
Wheat.,  410 

When  a  party  is  dissatisfied  with  the  deda- 
sion  of  his  cause  in  an  inferior  court,  and  in- 
tends to  seek  a  revision  of  the  law  applied  to 
the  case  in  a  superior  Jurisdiction,  he  must 
take  care  to  raise  the  questions  of  law  to  be 
revised,  and  put  the  facts  on  the  record  for  the 
information  of  the  appellate  tribunal;  and  if  he 
emits  to  do  so  in  any  of  the  methods  known  to 
the  practice  of  such  courts,  he  must  be  content 
to  abide  the  consequences  of  his  own  neglect 
Evidence,  whether  written  or  oral,  and  whether 
given  to  the  court  or  to  the  jury,  does  not  be- 
come a  part  of  the  record,  unless  made  so  by 
some  regular  proceeding  at  the  time  of  the  trial 
and  beror*  the  rendition  of  the  of  the  Judg- 
ment. Whatever  the  error  may  be,  and  m 
whatever  stage  of  the  cause  it  may  have  oc- 
curred, it  must  appear  in  the  record,  elae  it 
cannot  be  revised  m  a  court  of  error  exercising 
jurisdiction  according  to  the  course  of  the 
common  law.  A  bill  of  exceptions,  undoubt- 
edly, is  the  safest  method,  as  it  is  the  moet 
comprehensive  one  in  its  operation ;  and  wbeie 
the  facts  are  disputed,  and  cannot  be  arranged 
except  from  evidence  admitted  under  the  rul- 
ing of  the  court  as  to  its  admissibility,  often- 
times it  becomes  the  only  effectual  mode  by 
which  all  the  rights  of  the  complaining  party 
can  be  preserved.  On  the  other  hand,  where 
there  is  no  dispute  in  regard  to  the  facts,  and 
conset^uently  no  necessity  for  any  ruling  of  the 
court  in  admitting  or  rejecting  evidence,  the 
same  purpose  may  be  safelv  accomplished  by 
a  special  verdict,  or,  accoraing  to  the  rule  es- 
tablished in  this  court,  by  an  agreed  statement 
of  facts.  United  StaUi  v.  EUamn,  16  PeL, 
291 ;  SUmpton  v.  Bait.  A8.R.R.C0..  10  How., 
829;  Chraham  v.  Bayne,  18  How.,  60.  Where 
the  facts  are  without  dispute,  and  agreed  be- 
tween the  parties,  a  statement  of  the  same  may 
be  drawn  up  and  entered  on  the  record,  and 
submitted  directly  to  the  court,  for  its  deciaiaiL, 
without  the  intervention  of  a  jury;  or  a  got 
eral  verdict  may  be  taken,  subject  to  the  opm- 
ion  of  the  court  upon  the  facts  so  agreed;  and 
in  either  case,  the  aggrieved  party  may  bring 
error  after  final  judgment,  and  have  the  qoea- 
tions  of  law,  arising  upon  the  facts  thus  8|m«m) 
upon  the  record,  re-examined,  as  in  tiie  case  of 
a  special  verdict  Fa>e  v.  Roberdean't  Bert.,  S 
Cranch,  178;  Brent  v.  Chapman,  6  Cranch, 
868. 

It  should  be  observed,  however,  that  the  rul- 
ings previously  made  by  the  court,  in  admit- 
ting or  rejecting  evidence  during  the  {vogreH 
of  the  trial,  are  no  more  revisable  on  a  special 
case,  as  it  is  called,  when  the  verdict  is  tAkea 
subject  to  the  opinion  of  the  court  on  an  agrxeed 
state  of  facts,  than  where  the  agreed  statemeid 
is  submitted  directly  to  the  court,  without  the 
intervention  of  the. jury ;  and  for  the  obvious 
reason  that,  in  the  one  case  as  much  as  in  the 
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other,  the  fouodation  laid  for  the  action  of  the 
revisory  tribunal  is  based  upon  the  consent  of 
the  parties  to  the  suit,  and  consequently  the  ac- 
tion of  the  appellate  court  must  be  confined  to 
the  facts  as  they  were  agreed,  and  as  they  ap- 
pear in  the  record  of  the  case.  Arthur*  v. 
Bart,  17  How..  6;  Bixlw  t.  KunMe,  17  8.  & 
R.,  810.  At  one  time  an  attempt  was  made  to 
introduce  a  different  practice  mto  this  court; 
but  it  was  distinctly  disclaimed,  and  has  never 
been  sanctioned  in  writs  of  error  to  any  of  the 
circuit  courts  in  States  where  the  proceedings 
are  according  to  the  course  of  the  common  law. 
Shankland  v.  Tft«  Corporation  of  WanMngton, 
8  Pet..  390. 

In  that  case,  it  was  agreed  by  the  parties  that 
the  question  of  the  admissibility,  competency 
and  sufflciencT  of  the  evidence  to  maintain  the 
action,  should  be  submitted  to  the  court,  and 
that,  in  considering  the  evidence,  the  court 
should  draw  from  it,  so  far  as  it  was  admissible 
and  competent,  every  inference  of  fact  and 
law  which  it  would  have  been  competent  for  a 
jury  to  have  drawn  from  it;  and  that  agreement 
was  appended  to  an  agreed  statement  of  facts, 
on  which  the  case  was  submitted  to  the  deter- 
mination of  the  Circuit  Court  in  this  district. 
Subsequently,  it  was  brought  into  this  court 
on  a  writ  of  error  for  revision,  and  was  heard 
and  determined  upon  the  matters  properly  ex- 
hibited in  the  record;  but  this  court,  in  giving 
judgment,  took  occasion  to  characterize  the 
agreement  as  an  unusual  one,  and  denied  that 
it  was  competent  for  parties  to  impose  any 
such  duties  on  this  court,  and  expressly  declared 
that  the  case  was  not  to  be  drawn  into  prece- 
dent. Whenever  the  parties  to  a  pending  suit 
desire  to  place  the  facta  of  the  case  upon  the 
record,  so  as  to  secure  the  right  to  have  the  law 
arising  on  the  facts,  revise<l  on  a  writ  of  error, 
they  must  adopt  some  one  of  the  methods  al- 
ready suggest^  to  effectuate  that  purpose,  as 
there  are  no  other  effectual  methods  by  which 
it  can  be  accomplished. 

Other  modes  are  Known  to  the  practice  of 
this  court,  by  which  the  evidence  produced 
against  a  parly  may  in  certain  cases  be  put  on 
the  record  either  in  whole  or  in  port,  according 
to  the  circumstances,  so  as  to  secure  the  right 
to  have  the  questions  of  law  arising  upon  it  re- 
vised on  a  writ  of  error;  but  every  proceeding 
of  that  kind  is  either  so  limited  in  its  applica- 
tion or  so  tied  up  by  conditions,  that  they  are 
seldom  of  niuch  practical  importance,  and  are 
only  referred  to  on  the  present  occasion  to  con- 
firm the  proposition  already  advanced,  that  no 
ancillary  step  in  the  cause  is  of  any  avail  to  a 
party  as  laying  the  foundation  to  support  a 
writ  of  error  any  farther  than  it  has  the  effect 
to  place  on  the  record  what  otherwise  would 
rest  in  parol.     Formerly  it  was  considered  that 
a  party  might  always  demur  to  the  evidence 
produced  against  him,  as  a  matter  of  right;  and 
-while  that  was  so,  a  demurrer  to  evidence  was 
equally  effectual  with  a  bill  of  exceptions  to  the 
extent  of  its  operation.    4  Chit.  Gen.  Prac.,  7; 
2  Inst.,  427.    The  bill  of  exceptions  was  always 
Uie  more  comprehensive  remedy,  because  it  ex- 
tended, as  it  still  does,  not  only  to  the  facta  in 
the  case,  but  also  to  the  rulings  of  the  court  in 
admitting  or  rejecting  evidence,  and  to  the  in- 
structions given  to  the   jury  upon  its  legal 
effect.    A  demurrer  to  the  evidence,  while  its 
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operation  in  one  respect  is  nearly  the  same  as 
that  of  the  bill  of  exceptions,  in  another  is  very 
different.  It  extends  only  to  the  evidence  pro- 
duced, as  the  term  imports,  and  has  no  effect 
at  all  upon  the  rulings  of  the  court  by  which  it- 
was  received;  and  as  a  necessary  consequence, 
where  the  error  of  the  court  consists  in  having 
admitted  improper  evidence,  the  effect  of  a  de- 
murrer to  it  would  be  to  waive  the  objection  to 
the  ruling,  instead  of  laying  the  foundation  to 
correct  the  error.  Bulkdy  v.  Butler.  2  B.  &  C, 
484.  A  demurrer  to  evidence  is  defined  by  the 
best  text  writers  to  be;  a  proceeding,  by  which 
the  court  in  which  the  action  is  depending,  is 
called  upon  to  decide  what  the  law  is  upon  the 
facts  shown  in  evidence;  and  it  is  regarded  in 
general  as  analogous  to  a  demurrer  upon  the 
facts  alleged  in  pleading.  When  a  party  wishes 
to  withdraw  from  the  jury  the  application  of 
the  law  to  the  facts,  he  may,  by  consent  of  the 
court,  demur  in  law  upon  the  evidence,  the 
effect  of  which  is  to  take  from  the  jury  and  re- 
fer to  the  court  the  application  of  the  law  to 
the  facts,  and  thus  the  evidence  is  made  a  part 
of  the  record,  and  is  considered  by  the  court 
as  in  the  case  of  a  special  verdict.  A  mere  de- 
scription of  the  proceeding  is  sufficient  to  show 
that  it  is  the  evidence,  and  nothing  else,  that 
goes  upon  the  record.  Since  it  was  determined 
that  a  demurrer  to  evidence  could  not  be  re- 
sorted to  as  a  matter  of  right,  it  has  fallen  into 
disuse;  and  as  long  ago  as  1818  it  was  regarded 
by  this  court  as  an  unusual  proceeding,  and 
one  to  be  allowed  or  denied  by  the  court  in  the 
exercise  of  a  sound  discretion  under  all  the  cir- 
cumstances of  the  case.  Young  v.  Black,  7 
Cranch.,  S65;  United  States  Bank  v.  Smith,  11 
Wheat.,  171;  Pbwle  v.  Comnum  Couneii  of  Al- 
exandria, 11  Wheat.,  822. 

Another  method  by  which  certain  evidence 
may  be  incorporated  into  the  record  at  the  nigi 
priui  trial  is  by  oyer,  which  occurs  where  the 
the  plaintiff  in  his  declaration,  or  the  defend- 
ant in  his  plea,  finds  it  necessary  to  make  a 
profert  of  a  deed,  probate,  letters  of  adminis- 
tration, or  other  instrument  under  seal,  and  the 
other  party  prays  that  it  may  be  read  to  him, 
which  in  such  a  case  cannot,  as  a  general  rule, 
be  denied  by  the  court;  and  the  effect  of  the 
proceeding,  in  certain  cases,  is  to  make  the  in- 
strument a  part  of  the  pleadings,  and,  conse- 
quently, to  place  it  within  the  operation  of  a 
writ  of  error,  which,  in  every  case  where  the 
proceeding  is  according  to  the  course  of  the 
common  law,  brings  up  the  whole  record;  and 
in  all  these  cases,  as  well  as  in  the  one  fltst 
named,  it  is  because  the  evidence,  whatever  it 
may  be,  is  made  a  part  of  the  record  by  the 
proceeding,  that  the  questions  of  law  arising 
upon  it  becomfe  a  proper  subject  of  revision  on 
the  writ  of  error.  1  Chit,  on  Plead.,  10th 
Am.  ed.,  481;  1  Tidd's  Prac.  8d  Am.  ed.,  686. 
And  the  same  effect  is  produced  and  the  same 
object  is  attained  when  the  defendant  demurs 
to  the  declaration,  or  when  either  party  demurs 
to  a  material  portion  of  the  pleadings  on  which 
the  cause  depends;  and  so  it  must  have  been 
understood  by  this  court  in  Oorman  et  al.  v. 
Lenox,  15  Pet.,  115,  where  it  was  held,  in  ac- 
cordance with  the  princii>le  here  advanced, 
that  the  action  of  the  Circuit  Court  of  this  dis- 
trict, in  sustaining  a  demurrer  to  a  plea  of  per- 
formance in  a  suit  on  a  replevin  bond,  was  the 
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subject  of  revision  on  a  writ  of  error;  and  the 
rule  adopted  in  that  case  was  undoubtedly  cor- 
rect, as  the  effect  of  the  demurrer  was  to  make 
the  error  apparent  in  the  record;  and  when  that 
is  so.  it  becomes  the  subject  of  revision  just  as 
much  as  when  it  is  made  to  appear  by  a  bill  of 
exceptions  or  a  special  verdict. 

We  have  now  adverted  to  the  several  methods 
acknowledged  by  courts  of  error,  by  which 
matters  resting  in  parol  at  the  trial  in  the  sub- 
ordinate tribunal  may  be  put  on  the  record,  so 
as  to  lay  a  proper  foundation  for  a  revision  of 
the  legal  questions  arising  out  of  them  in  the 
appellate  court,  and  there  are  no  others  which 
can  be  recognized  in  this  court  in  cases  where 
the  proceedings  are  required  to  be  according 
to  the  course  of  the  common  law.  Dougherty 
V.  CampbeU,  1  Blackf.,  «9;  GoU  f.  DrukeU.  1 
Blackf.,  16. 

A  writ  of  error  is  an  original  writ,  and  lies 
only  when  a  party  is  aggrieved  by  some  error 
in  the  foundation,  proceedings,  judgment,  or 
execution,  of  a  suit  in  a  court  of  record,  and  Is 
deflned  to  be  a  commission,  by  which  the  judges 
of  one  court  are  authorized  to  examine  a  record 
upon  which  a  judgment  was  given  in  another 
court,  and,  on  such  examination,  to  affirm  or 
reverse;  and  it  was  expressly  held  by  this 
court,  in  Gohent  v.  Virginia.  6  Wheat.,  410, 
that  the  writ  of  error  operated  upon  the  rec- 
ord, and  that  its  effect,  under  the  Judiciary 
Act,  was  to  bring  it  into  this  court,  and  submit 
it  to  a  re-examination;  and  it  is  also  laid  down 
by  the  best  writers  on  pleading,  that  nothing 
will  be  error  in  law  that  docs  not  appear  on 
the  face  of.  the  record,  for  matters  not  so  ap- 
pearing are  not  supposed  to  have  entered  into 
consideration  of  the  judges.  Stepb.'  on  Plea., 
121. 

The  writ  of  error  in  this  case  was  issued  on 
the  18th  day  of  December,  1854,  and  on  the 
29tb  day  of  January,  18.55,  an  additional  pa- 
per was  filed,  which  in  the  transcript  is  denom- 
inated the  "  case,"  and  is  the  one  which  fur- 
nished all  the  materials  for  the  discussion  at 
the  bar.  It  purports  to  contain  all  the  evi- 
dence introduced  at  the  trial  in  the  court  be- 
low, as  well  that  given  by  the  defendant  as 
that  given  by  the  plaintifFs,  and  certain  offers 
of  proof  on  the  part  of  the  plaintiffs,  which  were 
objected  to  by  the  defendant,  and  excluded  by 
the  court.  This  mass  of  evidence,  with  the 
exhibits,  filling  sixty  pages  of  the  transcript, 
has  respect,  on  the  one  side  or  the  other,  to  the 
title  and  right  of  possession  to  the  premises  de- 
scribed in  the  declaration,  and  comprises  all 
the  evidences  of  title  which  were  before  this 
court  on  the  former  occasion ;  and,  in  addition 
thereto,  certain  admissions  of  the  parties  and 
other  parol  evidence.  It  is  now  drawn  up  in 
the  form  of  a  report  of  the  judge  who  presided 
at  the  trial,  and  is  signed  by  him,  and  is  under 
seal;  and,  as  we  understand  the  indorsement, 
is  certified  to  be  correct  by  the  counsel  of  the 
plaintiffs.  The  conclusion  of  the  report  is  as 
follows: 

"A  verdict  was  then,  by  direction  of  the 
court,  taken  for  the  plaintitis,  for  the  premises 
claimed,  subject  to  the  opinion  of  the  court 
upon  the  questions  of  law,  with  liberty  to 
either  party  to  turn  this  case  into  a  special 
verdict  or  bill  of  exceptions." 

Whatever  might  have  been  the  right  of  the 
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parties  under  that  report,  It  is  too  plain  for 
argument,  that  no  one  connected  with  its 
preparation  could  have  regarded  it  either  as  a 
special  verdict  or  a  bill  of  exceptions.  All  that 
it  professed  to  do  was  to  give  either  party  the 
liberty  to  turn  the  case  into  one  or  the  other 
of  those  forms  of  proceeding;  and  it  is  a  siiffi 
cient  answer  to  any  pretensions  under  the  re- 
port, to  say,  that  the  change  has  not  been  made ; 
that,  for  some  reason  unknown  to  this  court, 
the  right  to  make  the  change,  if  such  it  was 
has  never  been  exercised ;  and  that  it  is  now 
presented  here  in  the  form  in  which  it  was 
prepared  when  it  is  too  late  to  make  the  altera- 
tion. And  we  also  say,  that  this  court  cannot 
so  far  depart  from  the  settled  practice  and 
regular  course  of  proceeding  as  to  give  an 
effect  to  the  paper  which  neither  its  contents 
nor  terms  would  warrant;  nor  can  we  attempt 
to  do  for  the  plaintiff  in  error,  what  it  was  Ids 
duty  to  have  done  at  the  trial,  and  before  the 
writ  of  error  was  sued  out;  nor  are  we  pre- 
pared to  admit  that  the  option  given  to  turn  the 
case  either  into  a  special  verdict  or  a  bill  of  ex- 
ceptions could  have  been  exercised  by  either 
party  under  the  concludini;  portion  of  that  re- 
port, without  the  assent  of  the  judge  who  pre- 
sided at  the  trial,  and  irrespective  of  his  au- 
thority. On  the  contrary,  we  conclude  that 
"where  a  case  shall  be  made  with  leave  to 
turn  the  same  into  a  special  verdict  or  bill  of 
exceptions,  the  party  shall  not  be  at  liberty  to 
do  cither,  at  his  election,  but  the  court  may,  if 
they  think  proper,  orescribe  the  one  which  he 
shall  adopt."   Conk.  Trea.,  8d  ed.,  p.  444. 

Nothing  less  than  tbe  presence  and  assent  of  ' 
the  court,  we  think,  can  give  any  legal  validity 
to  a  special  verdict;  and  in  respect  to  a  bill  of 
exceptions,  it  must  always  be  signed  and  sealed 
by  the  judee,  or  else  it  would  be  a  nullity. 
Phelpt  V.  Mayer,  15  How.,  160.  A  special 
verdict  ought  always  to  be  settled  under  the 
correction  of  the  judge  who  presided  at  the 
trial,  and,  whether  prepared  at  the  time  or  sub- 
sequently, it  should  be  tiled  as  of  the  term 
when  the  trial  took  place.  Turner  t.  Thtet, 
16  How.,  14;  Sheppard  v.  WOion,  6  How., 
27S.  The  necessary  effect  of  the  proceeding, 
where  the  verdict  is  taken  subject  to  the  o(Mn- 
ion  of  the  court,  would  be  to  postpone  the 
preparation  of  the  special  verdict  till  after  the 
parties  were  heard,  and  the  opinion  given :  and 
to  that  extent  the  delay  is  allowable,  thou^ 
we  are  bv  no  means  prepared  to  admit  that  it 
may  be  done  after  the  cause  has  been  removed 
into  this  court.  The  result  is,  we  have  come 
to  the  conclusion,  on  this  branch  of  the  case. 
that  the  paper  in  the  transcript  denominated 
the  "case"  must  be  considered  merely  as  a  re- 
port of  the  judge  who  presided  at  the  trial: 
that  it  is  not  a  part  of  the  record,  and,  conse- 
quently, must  be  wholly  disregarded  by  this 
court,  in  determining  whether  the  judgment  of 
the  court  below  ought  to  be  reversed  or  afBnn- 
ed.  Having  come  to  that  conclusion,  it  be- 
comes unnecessary  to  notice  any  of  the  nilings 
of  the  court  in  admitting  or  excluding  evidence, 
as  no  part  of  that  report  can  be  taken  into  con- 
sideration. The  (question,  whether  the  report 
of  a  judge  who  tried  the  cause  was  a  pan  of 
the  recora,  came  up  directly  before  this  ooort. 
in  Inglee  v.  OooUdge,  2  Wheat.,  263;  and,  after 
a  deliberate  consideration,  the   court  nnani- 
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mou>>ly  dptermined  that  it  did  not.  It  was  a 
writ  of  error  to  the  Supreme  Judicial  Court  of 
MasMchuMtts.  The  record  showed  that  the 
jury  found  a  general  verdict  for  the  original 
plaintiff,  and  the  cause  was  then  continued,  as 
the  record  stated,  "for  the  opinion  of  the 
whole  court  upon  the  law  of  the  case,  as  re- 
ported by  the  judge  who  tried  the  same,  and  at 
s  subsequent  term  judgment  was  rendered  for 
the  plaintiff  upon  the  verdict.  When  the  rec- 
ord was  brought  into  this  court,  the  report  of 
the  judge  was  annexed  to  the  writ  of  error 
with  the  other  proceedings  and  exhibits  in  the 
cause,  and  this  court,  in  speaking  of  the  re- 
port, said:  It  is  not  like  a  special  verdict,  or  a 
statement  of  facts  agreed  of  record,  upon 
which  the  court  is  to  pronounce  ite  judgment. 
The  judgment  was  rendered  upon  a  ^neral 
Terdict,  and  the  report  Is  mere  matter  tn  pais 
to  regulate  the  discretion  of  the  court  as  to  the 
propriety  of  granting  relief,  or  sustaining  mo- 
tioo  for  a  new  trial. 

Other  cases  have  been  decided  by  this  court, 
amerting  the   same  general    principle,    that 
nothing  can  be  considered  upon  a  writ  of  error 
except  what  appears  upon  the  record ;  and  one 
in  particular,  which,  in  that  point  of  view.liears 
a  very  close  analogy  to  the  case  under  consider- 
ation.  We  allude  to  the  case  of  Minor  v.  TiUot- 
»on,  2  How.,  892,  which  was  a  writ  of  error  to 
the  Circuit  Court  of  the  Elastem  District  of 
Louisiana,  under  the  22d  section  of  the  Judici- 
ary Act.    A  mass  of  evidence  in  that  case  was 
received  from  l)0lh  parties,  consisting  of  con- 
cresxions  and  grants  under  the  Spanish  Govern- 
mfnt,    intermediate    conveyances,   documents 
abowing  the  proceedings  in  regard  to  the  title 
ander  the  laws  of  the  United  States,  and  parol 
U>atimony;  and  the  cause  was  submitted  to  the 
court  under  an  agreement  that  those  docu- 
ments, proceedings,  and  parol  testimony,  con- 
stituted all  the  evidence  on  which  the  cause  was 
tried,  and  that  the  agreement  was  "  made  for  a 
statement  of  the  facts  In  the  ca°e."    This  court 
then  said,  it  seems  to  have  been  supposed  that 
the  agreement  of  the  counsel  that  the  evidence 
in  the  cause  should  be  considered  as  a  state 
ment  of  facts,  was  a  sufflr-ient  ground  for  a  writ 
of  error  on  which  a  revision  of  the  legal  questions 
might  be  made,  and  intimated,  ve^  strongly. 
that  if  It  were  so.  it  would  be  to  require  the 
court  to  try  the  cause  on  its  merits,  and  emphat- 
ically declared,    "ibis  is  never  done  on  a  writ 
of  error,  whicli  Issues  according  to  the  course 
of  common  law."    And  so,  also,  it  was  held  in 
Leland  «t  al.  v.  H'iUtViMn,  6  Pet..  817,  that  the 
private  laws  of  a  State,  and  special  proceedings 
of  the  Legislature  of  a  Slate,  in  regard  to  the 
sale  of  the  estate  of  a  deceased  person  for  bis 
debts,  could  not  be  considered,  unless  they  were 
foun(i  in  the  record;  and  in  WiUinm*  v.  Jforris, 
13  Wheat.,  117,  it  was  determined  that  neither 
depositions  nor  exhibits,  of  any  description, 
coostitute  "  any  part  of  the  record  on  which  the 
Judgment  of  appellate  court  is  to  be  exercised, 
unless  made  a  part  of  it  by  a  bill  of  exceptions. 
or  in  some  other  manner  recognized  by  law." 
Tbese  cases,  we  think,  have  a  Ktrong  tendency 
to  support  the  proposition,  that  the  paper,  in 
the  transcript  denominated  the  "  case,"  cannot 
be  re^rded  as  a  part  of  the  record,  and  if  not, 
then  It  is  clear  that  it  cannot  be  considered  on 
the  present  occasion,  irrespective  of  the  fact 
Bee  90  How. 


that  it  was  not  filed  till  more  than  a  yrar  after 
the  writ  of  error  issued,  which  of  itself  is  de- 
cisive of  the  point  that  it  cannot  be  considered. 
Williams  v.  jTtwTW,  13  Wheat.,  p.  120. 

It  is  certain,  therefore,  that  there  is  no  error 
in  th'b  record;  and  the  only  remaining  question 
is,  what  disposition  ought  to  be  made  of  the 
cause,  under  the  circumstances  of  the  case? 

An  important  distinction  exists  in  respect  to 
writs  of  error  issued  under  the  22d  section  of 
the  Judiciary  Act,  from  those  issued  under  the 
aSth  section  of  the  same  Act,  which  it  becomes 
necessary  to  notice  in  this  connection,  in  order 
to  maintain  a  writ  of  error  to  this  court  from  a 
State  Court  within  the  25th  section  of  that  Act, 
jt  must  appear  on  the  face  of  the  record  that 
some  one,  at  least,  of  the  questions  stated  in 
that  section  did  ai'ise  in  the  State  Court,  and  that 
the  question  was  decided  in  the  State  Court,  as 
required  in  the  section ;  and  if  it  does  not  so  ap- 
pear in  the  record,  then  this  court  has  no  juris- 
diction of  the  case,  and  in  that  event  the  writ 
of  error  must  be  dismissed,  as  this  court,  under 
those  circumstances,  has  no  power  either  to  re- 
verse or  affirm  the  judgment  brought  up  for 
revision;  and  such  was  the  state  of  the  record 
in  Inglee  v.  Goolidge,  and  accordingly  the  writ 
of  error  was  dismissed.  The  writ  of  error,  how- 
ever, in  this  case  issued  under  the22d  section  of 
the  Judiciary  Act,  in -respect  to  which  a  differ- 
ent rule  prevails,  as  will  be  seen  by  attending  to 
the  language  of  the  Act.  That  section  pro- 
vides, in  effect,  that  final  judgments  in  a  Circuit 
Court  brought  there  by  original  process  may 
be  re-examined,  and  reversed  or  affirmed,  in 
this  court,  upon  a  writ  of  error:  and  where  the 
cause  is  brought  into  this  court  upon  a  writ  of 
error  issued  under  that  section,  and  all  the  pro- 
ceedings are  regular,  and  no  question  is  pre- 
sented in  the  record  for  revision,  it  follows  by 
the  express  words  of  the  section,  that  the 
judgment  of  the  court  must  be  affirmed  Be- 
yon'd  question,  the  record  in  this  case  ex- 
hibits every  fact  required  by  thesection  to  give 
this  court  jurisdiction  of  the  cause,  and  in 
strict  compliance  with  the  term^  of  the  Act. 
The  action  was  originally  brought  in  the 
Circuit  Court  for  the  Southern  District  of 
New  York^  and  the  record  shows  a  sulflcient 
declaration  duly  filed  In  court — a  projier  and 
valid  issue  between  the  parlies — a  perfect  find- 
ing by  the  jury  upon  the  issue  joinnd,  and  a 
regular  judgment  on  the  verdict,  which  was 
final,  unless  reversed;  and  certainly  these  are 
all  the  requisites  of  a  record,  according  to  tlie 
requirements  of  the22d  section  of  the  Jutliciary 
Act.  to  entitle  a  party  to  retain  the  judsiment 
which  has  been  given  in  his  favor.  Minor  et 
al.  V.  TilhtKon,  1  How.,  287;  SUrtris  v  Glad- 
ding, 19  How.,  64;  Ijathropy.  Jud»on,  19  How., 
66.  It  is  only  when  the  special  verdict  is  am- 
biguous or  imperfect,  or  when  it  finds  only  the 
evidence  of  facts,  and  not  the  facts  themselves, 
or  finds  but  a  part  of  the  facts  in  issue,  and  is 
silent  as  to  others,  that  this  court  can  regard  the 
finding  as  a  mistrial,  and  order  a  venire  de  now. 
Barntsy.  WHUams.  11  Wheat.,  415;  Carrington 
V.  The  Pratt,  18  How.,  63;  Prentice  v.  ZaM,  8 
How.,  484. 

When  the  record  exhibits  such  a  state  of 
facts,  it  is  then  competent  for  this  court  to  re- 
mand the  cause  for  a  new  trial,  in  order  that 
I  the  finding  of  the  jury  may  t>e  perfected.   The 
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record  iUelf  io  such  a  case  shows  the  imperfec- 
tion which  it  is  the  purpose  of  the  new  trial  to 
remedy,  and  it  constitutes  the  basis  of  ihe  action 
of  the  court  in  giving  the  order  to  send  the 
cause  down  to  a  rehearing.  No  such  imperfec- 
tion appears  on  this  record.  On  the  contrary, 
the  record  shows  a  perfect  flndine  of  the  jury, 
and,  on  a  careful  inspection  of  the  transcript, 
we  are  unable  to  discover  error  in  any  part  of 
the  proceedings. 

The  judgment  of  the  Cireuit  Oaurtii,  tJwr^ore, 
nffirmed,  mth  eotU. 

9.  C.-24  How.,  427. 

Cited-:;!  How.,  87,  88,  228;  2  lilack.,  484  :  1  Wall., 
600.  602,  (KO.  804  ;  3  Wall.,  661  ;  5  Wall.,  87.-) ;  6  Wall., 
187,  4;«,  720.  7a8 ;  7  Wall..  91  ;  8  Wall.,  350,  357 :  » 
Wall.,  429,800;  10  Wall.,  261,  291 ;  11  Wall..  160,  liil, 
en;  12  Wall,  141,  281 ;  13  Wall..  2fi;t ;  14  Wall.,  53  ; 
I.')  Wall..  437  ;  16  Wall..  3H6,  387 ;  18  Wall.,  82 ;  21  Wall., 
538  :  23  Wall.,  163  :  91  U.  S.,  130,  .'V27  ;  82  C.  S.,  473  ; 
94  U.  a,,  77 ;  1  CUff.,  433  ;  11  Dank.  Keg.,  106. 


ALFRED  INORAHAM  and  QEOROE 
READ,  Assignees  in  trust  of  the  Orand 
QuLF  Railroad  and  Bankino  Coxpan?, 
AppU..  ^ 

HENRY    8.    DAWSON,    Administrator   of 
MobesOroteb.  Deceased;  JOSIAH  8TAN8- 
BROUQH  AMD  JOHN  R.  MARSHALL. 
(See  S.  C„  20  How.,  488-496.) 

IttformaUtiet  in  Stale  Court,  not  reviewaile  here. 

A  court  of  the  United  States,  In  a  suit  by  bill  in 
equity  cannot  call  In  question  the  Informalities, 
if  any  exist,  that  may  have  occurred  In  executing 
the  Judgment  of  the  State  Court. 

It  wan  the  duty  of  the  State  Court  to  correct  any 
misconduct  or  mlstake,had  complaint  been  made  In 
time  and  proper  form. 

Argued  Apr.  £7,  1868.     Decided  May  74,  18B8. 

THE  bill  in  this  case  was  filed  in  the  Circuit 
Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana,  by  the  appellants,  to 
enforce  their  rights,  as  assignees  of  the  Orand 
Qulf  Railroad  and  Banking  Company,  to  cer- 
tain judffments  gainst  Groves.  The  court  be- 
low having  dismissed  the  bill,  the  complainants 
'  appealed  to  this  court. 

A  further  statement  appears  in  the  opinion  of 
the  court,  and  a  still  fuller  statement  may  be 
found  in  the  able  opinion  of  the  Circuit  Court, 
given  below,  and  referred  to  in  the  opinion  of 
this  court. 

Opinion  of  the  Circuit  Court  delivered  June 
llth,  1855. 

The  facts  of  this  case  are,  that  in  Hay,  1841, 
the  Grand  Gulf  Railroad  and  Banking  Com- 
pany, of  Grand  Gulf,  Mississippi,  recovered 
two  judgments  against  Moses  H.  Groves,  for 
the  aggregate  sum  of  $22,638.48,  with  arrears 
of  interest  and'costs. 

Prior  to  this  event,  the  Bank  had  suspended 
specie  payments  and  in  February,  1842,  made 
a  general  assignment  of  its  effect  to  the  plaint- 
ift,  Ingraham,  and  one  Lindsay  (of  whom  the 
plaintiff  Read  is  the  assignee  or  successor),  to  be 
collected  and  appropriated,  1st,  to  the  expenses 
of  the  trust;  2d,  to  pay  off  judgment  creditors; 
8d,  to  indemnify  and  save  harmless  the  sureties 
or  guarantees  of  any  engagement  of  the  Bank; 
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4th,  to  make  an  equal  distribution  among  the 
remaining  creditors. 

The  trustees  accepted  their  appointment,  wad 
in  1 842  notified  the  curator  of  the  debtor,  OroTea 
(H.  H.  Groves),  that  these  judgments  had  beoa 
assigned  to  them. 

In  the  month  of  June,  1848,  the  defendant, 
John  R.  Marshall,  a  bill  holder  of  the  bills  of 
the  Grand  Gulf  Banking  Company,  commenced 
two  suits  by  attachment  in  the  District  Court 
of  the  Parish  of  Madison,  against  the  Corpora- 
tion, upon  the  bills  of  the  Bank,  and  recovered 
a  judgment  upon  the  two  suits  (which,  during 
the  promss,  had  been  consolidated),  for  the 
sum  of  ^,895,  with  arrearages  of  interest  and 
costs. 

The  Sheriff  (among  other  property)  attadied 
the  two  judgments  against  Groves  br  an  entiy 
of  the  fact  upon  the  attachment,  ana  by  notice 
to  H.  H.  Groves,  administrator. 

The  Grand  Gulf  Banking  Company  appeared 
to  the  said  suit  and  defended  it,  and  Ingratiani 
and  Read  intervened,  claiming  through  their 
assignment  the  property  attached,  and  "oppos- 
ing the  plaintiff  8  demand  to  claim  the  property 
attached." 

To  the  intervention  Marshall  answered,  deny- 
ing the  authority  of  the  Bank  to  make  an  as- 
signment, and  averring  that  the  assignments 
were  fraudulent  and  void,  designed  to  favor  a 
portion  of  the  creditors,  and  insisted  upon  the 
right  of  the  attaching  creditor  to  dispose  of 
the  effects  seized,  notwithstanding  the  assign- 
ment. 

A  suspensive  appeal  was  taken  immediately 
after  the  signature  of  the  judgment  to  the  Su- 
preme Court  of  the  State,  by  uie  Bank  and  the 
assignees  (intervenors),  and  a  judgment  of  af- 
firmance was  rendered  in  that  court.  This  was 
entered  upon  the  minutes  of  the  District  Court 
for  Madison,  in  November,  1845.  In  Decem- 
ber thereafter,  an  execution  issued  to  the  Sher- 
iff, and  in  due  course  of  law  these  judgments 
were  sold,  in  April,  1846,  at  public  sale,  when 
Marshall,  the  plaintiff,  became  the  purchaser. 
He  transferred  his  title  to  his  co-defendants  by 
a  public  act  in  February,  1848. 

To  a  full  understanding  of  the  facts  and  ar- 
guments, it  is  proper  to  set  forth  ihe  proceed- 
ings in  the  Circuit  Court  of  Claiborne  County, 
Mbsissippi,  to  enforce  a  forfeiture  of  the  char- 
ter of  the  Bank.  In  September,  1845,  a  judg- 
ment of  partial  forfeiture  was  entered,  reserv- 
ing the  right  to  sue  and  collect  debts,  with  a 
view  to  the  settlement  of  the  affairs  of  the  Bank, 
and  on  the  17th  April,  1846,  a  final  judgment 
in  that  court,  forfeiting  the  whole  charter,  was 
entered. 

This  was  suspended  by  appeal  and  affirmed 
in  the  Supreme  Court  in  1848,  shortly  before 
this  suit  was  commenced. 

This  suit  was  commenced  to  enforce  tbe 
rights  of  the  assignees,  to  the  judgments  ren- 
dered against  Groves  in  1841.  The  jurisdiction 
of  Chancery  is  asserted  as  a  consequence  of  the 
destruction  of  the  legal  character  of  the  Corpo- 
ration, and  upon  the  allegations,  that  the  judg- 
ment of  Marshall  was  obtained  with  a  full  notice 
of  the  title  of  the  assignees,  and  that  the  par- 
ties who  claim  those  judgments  have  ,acied 
fraudulently  and  collusivelv,  in  obtaining  a  ti- 
tle to  them  through  the  acuon  of  the  courts  of 
Louisiana. 
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The  jurisdiction  of  ttie  court  was  supported 
by  my  predecessor  in  this  court  In  1850,  in  de- 
termining the  demurrer  to  the  bill. 

The  case,  then,  rests  upon  the  respective  ti- 
tles exhibited  in  the  bill  and  answers.  There 
is  no  support  for  the  allegations  of  fraud  or  col- 
lusion in  the  evidence.  The  only  questions  to 
be  considered  are,  whether  the  proceedings  up- 
on the  attachment  of  Marshall  devests  the  title 
of  the  Bank  to  the  judgments  in  favor  of  the  de- 
fendants, and  whether  the  pluntiffs  have 
confirmed  that  title  by  their  conduct  at  the 
sale. 

The  Bank  and  the  interveners  were  parties  to 
the  proceedings  and  judgment  of  the  attaching 
creditors.  They  appeared  for  their  respective 
interests  in  the  subject  of  the  suit,  and  contested 
the  validity  of  the  creditor's  claim  to  his  debt 
and  satisfaction  from  the  property.  Whatever 
judgment  was  rendered  in  that  suit,  is  conclu- 
sive upon  them. 

The  judgment  entry  recites  that  a  jury  was 
impaneled,  the  evidence  closed,  the  case  argued ; 
the  jury  retired  to  deliberate  upon  their  ver- 
dict, returned  into  court  with  their  verdict, 
which  was  read,  agreed  to,  and  ordered  to  be 
recorded. 

The  verdict  is  for  the  plaintiff  against  the  de- 
fendant, for  his  debt  and  interest.  It  proceeds 
to  declare  that  the  intervenors  have  established 
no  evidence  of  their  claim  to  the  property,  as 
set  forth  in  their  petition.  Thereupon  the 
court  gives  judgment  that  the  plaintiff  recover 
of  the  defendant  his  debts  and  interest,  special- 
ly setting  out  the  items  composing  both. 

"  It  is  further  ordered  that  the  property, 
rights  and  credits  attached,  be  sold  according 
to  law  to  satisfy  the  judgments  and  costs  of 
suit:  and  that  the  plaintiff  have  a  preference 
and  privilege  thereon ;  and  that  the  demand  of 
the  intervenors  be  rejected,  with  costs  of  suit." 

This,  it  was  said,  was  done  and  signed  in 
open  court  the  9th  May,  1844,  after  overruling 
the  motion  for  a  new  trial. 

E.  R.  MiLLSON,  Judge. 

It  will  hardly  be  contended  that  this  is  not  a 
final  judgmenton  the  merits  conclusive  between 
tbeparties. 

KetJU  V.  MeDonough,  8  La..  187. 

The  parties  who  are  now  before  this  court, 
were  parties  to  the  record  in  that  suit.  The 
plaintiffs  here,  were  there  claiming  to  have 
a  better  title  to  the  money  due  upon  the  judg- 
ments of  Groves  than  Miirshall,  the  attaching 
creditor,  by  virtue  of  their  deed  of  assignment 
from  the  Bank.  The  Bank  was  before  the 
court,  affirming  the  titles  of  their  assignees; 
Qroves  was  before  the  court  as  a  stockholder; 
Marshall  was  before  the  court,  claiming  his 
preference.  This  preference  is  declared,  the 
judgments  are  ordered  to  be  sold,  and  the  claim 
of  the  plaintiff  is  dismissed.  It  is  the  title  of 
Marshall  and  his  assigns  under  this  judgment 
that  is  now  impeached,  and  impeached  as  in- 
ferior to  the  claim  then  rejected.  All  the  con- 
ditions required  by  the  Code  to  give  force  to 
this  judgment  as  a  re*  judicata,  appear  here. 

C.  C,  22,  65. 

But  the  plaintiff  insists  that  this  is  not  the 
judgment  rendered  in  the  cause.  He  produces 
evidence  to  show  that  the  entry  on  the  minutes 
contains  the  words  "as  in  case  of  nonsuit," 
after  the  words  of  rejection  of  the  intervener's 
See  aO  How. 


claim,  and  with  the  addition  of  those  words 
there  is  no  re»  pulieata. 

The  authorities  of  the  Code  practice  of  the 
decisions  of  the  Supreme  Court,  are  clear  that 
the  minute  entry  is  not  a  judgment.  The  Su- 
preme Court  will  not  entertain  an  appeal  from 
a  judgment  which  has  not  been  transferred  to 
the  bm>k  of  judgments  and  signed  by  the  judge ; 
and  the  courts  of  original  jurisdiction  are  not 
authorized  to  issue  an  execution  upon  such  an 
one. 

The  judgment  entries  on  the  minutes  do  not 
form  rw  judicata.  They  cannot  be  looked  to 
to  impeach,  vary,  or  in  anywise  to  affect  the 
judgment  signed  by  the  judge  in  any  collateral 
proceedings. 

TAe  State  v.  McDonaM,  17  La.,  485;  St  parte 
NiehaU,  4  Rob.  La.,  62;  1  Ann.,  206;  8  Ann., 
62. 

Considering  the  records  of  the  District  Court 
of  Madison  only,  there  can  be  no  question  that 
the  only  operative  judgment,  is  that  I  have  first 
described. 

The  question  which  arises  upon  the  record 
of  the  Supreme  Court,  is  one  of  more  diffi- 
culty.. In  the  transcript  placed  before  that 
court  upon  the  appeal  of  the  intervenors  and 
Oie  Bank,  the  judgment  was  copied  from  the 
minute  entry,  and  the  signature  of  the  judge 
superadded.  It  appears  there  that  the  claim 
of  the  plaintiff  (intervenors)  was  rejected  with 
coets,  "as  in  case  of  nonsuit,"  and  no  mention 
is  made  of  the  refusal  of  a  new  trial. 

In  the  Supreme  Court  the  case  was  disposed 
of  upon  its  merite.  The  court  does  not  notice 
the  objections  to  the  rejection  of  the  evidence 
of  the  intervenors  (the  deed  of  assignment), 
upon  which  their  title  depended,  and  without 
which  the  title  of  the  assignees  must  necessarily 
fail  on  their  intervention  in  the  District  Court. 
The  Supreme  Court  takes  no  notice  of  the  fact 
that  the  assignment  was  not  admitted  as  evi- 
dence upon  the  trial  in  tne  District  Court.  It 
treats  the  assignment  as  a  part  of  the  evidence, 
and  allowed  the  plea  of  prescription  against 
the  claim  of  the  attaching  creditor  to  impeach 
it,  to  be  filed  in  that  court.  It  is  difficult  to 
refer  the  opinion  to  the  case  made  on  the  rec- 
ord. 

It  may  l>e,  as  is  suggested  at  the  bar,  that 
the  case  was  submitted  with  a  knowledge  of 
the  condition  of  the  judgment  in  the  District 
Court,  and  with  a  view  to  a  decision  on  the 
meriU;  or,  that  the  Supreme  Court  regarded 
the  words  "  as  in  case  oi  nonsuit "  added  to  a 
judgment  when  there  had  been  a  trial  and  ver- 
dict, without  significance,  or  that  the  court, 
finding  there  had  been  a  trial,  condemnation 
of  property  attached  to  be  sold,  and  the  pref- 
erence and  privilege  of  the  creditors  declared, 
supposed  them  sufficient  to  modify  the  import 
of  those  words,  and  that  it  understood  the 
judgment  to  conclude  the  parties  at  least  to 
the  extent  of  this  debt,  leaving  the  righto  un- 
imp^red  as  to  other  parties.  I  should  have 
great  difficulty  with  the  case,  were  there  no 
other  circumstances  to  affect  it. 

The  general  rule  in  Louisiana  is,  no  matter 
what  form  of  action  or  proceeding,  whether  by 
petition,  exception  or  intervention,  the  question 
may  have  been  presented,  if  the  same  question 
once  judicially  decided  between  the  same  par- 
ties be  again  agitated,  it  is  sufficient  to  create 
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the  presumption  resultinfr  from  the  thing  ad- 
judged, and  forms  a  complete  bar. 

Pliequey.  Ferret,  19  La.,  838. 

I  agree  that  "  the  reasons  for  the  judgment " 
given  by  the  Supreme  Court  and  spread  upon 
the  record  in  accordance  with  the  Code  of 
Practice  (art.  909),  are  not  to  be  taken  as  the 
judgment.  But  when  the  import  of  the  judg- 
ment is  equivocal  or  ambiguous,  the  opinion  is 
important  in  determining  the  limits  of  the  rei 
judicata. 

Plieque  v.  Ferret,  19  La.,  838;  6  Ann..  200; 
S  Ann.,  202;  6  Ala.,  141.  But  to  determine 
the  value  of  the  title  of  the  respondents,  we 
must  not  crmfine  our  oltservations  to  the  record 
of  the  Supreme  Court. 

The  Code  of  Practice  prohibits  the  issuing  of 
an  execution  upon  judgments  from  that  court; 
whether  the  judgments  there  be  of  afflrmance 
or  reversal,  the  execution  is  involved  upon  the 
court  of  original  jurisdiction.  It  directs  that 
the  judgments  shall  be  recorded  in  the  court  of 
original  jurisdiction  before  they  are  executed, 
and  the  order  to  record  the  judgment  must  be 
moved  for  in  open  court  by  the  party  desirous 
of  execution;  after  that  an  order  for  execution 
may  be  obtained  from  the  court. 

Cod.  Pr.,  617,  618,  619,  628.  915. 

These  acts  were  performed  in  this  case.  The 
record  from  the  Supreme  Court  consisted  of 
the  opinion,  such  as  1  have  described  it,  where 
the  merits  of  the  title,  through  the  assignment, 
are  carefully  examined  and  pronounced  insuf- 
ficient to  defeat  Ihe  attachment,  and  conclud- 
ing with  the  announcement,  that  "  the  judg- 
ment of  the  District  Court  is  therefore  aflSrmed 
with  costs;"  and  thereupon  an  order  for  exe- 
cution was  made  by  the  District  Court. 

What  was  then  the  condition  of  the  record 
of  the  District  CourtT  The  original  judgment 
for  the  attaching  creditor  against  the  Bank  and 
intervenors,  flnciiug  a  debt,  condemning  the 
property  attached  to  be  sold,  declaring  a  pref- 
erence and  privilege  in  favor  of  the  creditor, 
and  rejecting  the  claim  of  the  assignees,  bear- 
ing the  signature  of  the  judge,  was  there,  and 
from  that  an  appeal  has  been  allowed. 

Then  there  was  an  opinion  vindicating  that 
judgment  by  ti  careful  examination  of  the 
assignment  of  the  Bank,  and  pronouncing  its 
vaiiditv  as  against  the  attaching  creditor.  Then 
came  the  confirmatory  order,  which  the  Dis- 
trict Court  could  refer  to  nothing  but  the  judg- 
ment above  described,  and  finally  the  order  of 
execution. 

There  was  nothing  to  indicate  a  variance  be- 
tween the  transcript  in  the  Supreme  Court  and 
the  legal  entry  of  judgment  in  the  District 
Court.  No  inquirer  coiud  apply  the  comfirm- 
atory  order  to  other  than  this  judgment. 

Upon  this  condition  of  the  record,  the  exe- 
cution under  which  the  same  was  made  was 
levied,  the  property  appraised  and  sold.  The 
seizure  notice  to  the  defendant's  attorney  and 
the  appraisement  were  within  the  legal  delays, 
and  the  sale  after  the  return  day  of  the  execu- 
tion, was  permissible. 

Doney  v.  CarrolUon  Bank,  S  Ann.,  287; 
Bowly  V.  Kemp,  2  Ann.,  861. 

The  inquiry  remains,  what  title  did  the  pur- 
chaser take  by  the  sale  and  conveyance  of  the 
Sheriff?  The  purchaser  is  not  bound  to  look 
beyond  the  decree  when  executed  by  a  convey- 
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ance.  if  the  facts  necessary  to  give  the  court 
jurisdiction  appear  on  the  face  of  the  proce<>d- 
ings,  nor  to  look  further  back  than  the  order 
of  the  court.  If  the  jurisdiction  was  improvi- 
dently  exercised,  or  in  a  manner  not  warranted 
by  the  evidence  before  it,  it  is  not  to  be  cor- 
rected at  the  expense  of  the  purchaser,  'who 
had  a  right  to  rely  upon  the  order  of  the  court 
as  an  authority  emanating  from  a  competent 
jurisdiction. 

10  Pet.,  8.  C.  450-478 

The  defendant,  Marshall,  was  a  creditor,  pur- 
suing what  he  considered  to  be  his  legal  right, 
what  the  courts  had  pronounced  to  Se  a  i^eal 
right,  to  satisfaction  for  his  debt  from  Judg- 
ments standing  in  the  name  of  his  debtor  upon 
the  records  of  the  court  where  his  suit  was 
commenced.  By  his  purchase  he  canceled  bis 
debt  against  the  defendant,  and  assumed  the 
burden  of  paying  the  costs  of  the  suit.  I  bave 
no  evidence  of  fraud  or  collusion  in  Uie  sale, 
or  of  anv  inadequacy  of  price;  hut  there  te  ev- 
idence that  the  same  was  open  and  public  and 
fairly  conducted.  Nearlya  year  after,  he  con- 
veyed to  other  purchasers.  They  were  re- 
quired to  see  the  judgment  on  the  records  of 
the  District  Court,  and  there  was  nothing  there 
except  what  inspired  confidence  in  the  title 
which  they  undertook  to  purchase.  They  siw 
an  absolute  and  unqualified  judgment,  reject- 
ing the  claim  of  the  assignees  of 'the  Bank  and 
condemning  the  effects  attached  to  the  sale. 
They  saw  no  entry  to  annul  or  modify  that 
judgment,  but,  on  the  contrary,  one  affirming 
it  in  all  its  parts,  with  reasons  of  its  propriety 
convincing  to  the  highest  court  of  the  State. 

The  questions  whether  the  attachments  bad 
been  legally  levied,  or  whether  the  property 
seized  was  a  subject  for  the  satisfaction  of  tlie 
attaching  creditor's  demand,  were  involved  in 
the  Issues  tried,  and  the  order  for  an  execution 
of  the  judgment  was  given,  after  a  review  of 
all  the  claims  of  the  Bauk  or  its  assigns.  The 
subjects  for  sale  were  judgments  on  the  record 
of  the  court  tliat  gave  the  order,  and  all  per- 
sons entitled  to  oppose  it  were  before  the  court 
The  purchaser  was  entitled  to  make  the  pur- 
chase, with  an  assurance  that  his  title  wouU 
be  respected. 

Nor  were  the  purchasers  advised  by  any  act 
of  the  assignees  that  there  was  peril  in  the  act 
of  purchase,  or  that  the  sale  was  a  derogation 
of  their  rights. 

The  evidence  is  satisfactory  that  the  princi- 
pal assignee  was  at  the  sale,  and  before  and  at 
the  time  encouraged  purchasers  to  buy.  The 
assignees  were  interested  in  this,  for  the  claim 
of  the  attaching  creditors  was  a  charge  upon 
the  assets  that  might  come  to  their  hamla,  and 
its  payment  was  a  diminution  of  the  debts  that 
they  were  required  to  pay. 

Three  years  elapsed  from  the  entry  of  the 
unconditional  and  unexplained  order  of  affirm- 
ance of  the  judgment  of  the  District  Coon 
upon  the  recoids  of  the  District  Court,  before 
this  suit  was  commenced.  No  effort  was  made 
during  that  time  to  harmonize  the  conflict  in 
the  various  and  discrepant  entries  in  the  court 
of  original  and  appellate  jurisdiction,  by  direct 
applications  to  them. 

No  effort  has  been  made  by  the  assignees  to 
enforce  the  judgments  they  claim  in  ttie  court 
where  they  were  rendered,  and  which  has  ■•- 
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Romed  to  dispose  of  them,  nor  to  correct  the  ir- 
regularities of  tlie  officers  of  wliicli  tliey  now 
cora  plain. 

The  titles  ivhich  have  been  granted  under  the 
orders  of  the  court,  and  the  acts  of  the  oflScers 
are  impeached  in  a  court  of  an  independent 
and  fi«parate  organization,  and  in  a  collateral 
proceeding. 

The  attempt  is  made,  not  by  an  application 
to  the  ordinary  jurisdiction  of  the  court,  but  to 
its  extraordinary  powers,  powers  which  do  not 
become  active  against  conscience  or  public  oon- 
▼enience,  and  when  there  has  not  been  good 
faith  and  reasonable  diligence. 

My  conclugion  is,  that  the  plaintiffs  have  not 
made  such  a  case  as  authorizes  the  interposition 
of  a  court  of  equity  for  their  relief. 

The  record  shows  a  final  judgment  of  the 
court  of  original  jurisdiction  against  their  title. 
That  upon  their  own  appeal  an  erroneous  tran- 
script of  that  judgment  was  carried  to  the  Su- 
preme Court,  and  is  to  be  found  there  with  the 
rest  of  the  case.  But  that  this  case  was  not  car- 
ried to  the  books  of  record  of  the  Supreme 
Ck>urt,  nor  copied  into  its  opinion,  nor  recited 
in  its  final  order,  nor  do  the  reasons  for  the 
Judgment  in  the  Supreme  Court  depend  upon 
its  restricted  language  of  the  judgment  exhil>- 
ited  in  the  transcript,  nor  does  the  decretal  or- 
der of  the  Supreme  Court  recite  or  relate  to  it. 

But  the  opinion  of  the  court  depends  upon  a 
a  judgment,  such  as  existed  on  the  record  of  the 
Distnct  Court,  and  the  confirmatory  order  was 
addressed  to  that  judgment. 

This  opinion  and  this  confirmatory  order 
were  spread  upon  the  records  of  the  District 
Court,  and  form  the  basis  of  the  executory  or- 
ders and  proceedin.^.  Rights  have  attached 
under  those  proceedings  and  orders,  not  only 
without  opposition,  but  with  the  solicitation 
and  consent  of  the  plaintiffs.  This  court  does 
not  feel  at  liberty  to  disturb  them,  by  an  inquiir 
into  the  supposed  errors  or  irregularities  which 
naay  be  foiind  in  the  various  entries  and  pro- 
ceedings of  the  State  tribunals. 

Bill  dismissed  with  costs. 

(Signed)        J.  A,  Cakpbbll, 
Assoc.  Justice  8.  C,  U.  8. 

M«**r*.  H.  H.  Strawbridflre  and  R«ver- 
djr  Johnson,  for  appellants: 

The  court  having  no  verdict  and  no  evidence 
before  it,  in  favor  of  or  against  either  plaintiff 
or  intervener,  could  do  no  more  than  dismiss 
the  intervention  upon  which  the  law  required  a 
decision  to  be  rendered  at  the  same  time  that 
the  principal  demand  was  decided. 

Code  of  Pr.arts.  164,  ii94 :/<mMv  Latoreruse, 
4  La.  Ann.,  279. 

It  decided  ds  it  had  full  right  to  do;  for,  as 
ruled  in  Abat  v.  Rion,  7  Mart.,  569,  a  plaintiff 
may  be  nonsuited  in  the  discretion  of  the  court, 
after  a  special  verdict  against  him — "a  verdict 
stating  some  naked  fact,"  as  in  the  present  in- 
stance. 

Omitting  the  words  "as  in  case  of  nonsuit," 
the  judgment  would  still  be  one  of  nonsuit  only 
for  "where  there  is  any  ambiguity  in  a  judg- 
ment, it  must  be  understood  with  reference  to 
the  verdict  (if  any)  on  which  it  is  based,  and 
which  it  must  follow  (Black  v.  CalUU,  1  Rob. 
La.,  S40),  and  "where  a  judgment  admits  of  two 
constructions  that  will  be  adopted,  which  the 
See  ao  How. 


court  should  have  rendered  on  the  facts  before 
it,  and  the  law  of  the  case." 

Trepagnier  v.  WiUiam»,  4  La..  99. 

The  rule  is,  that  when  a  plaintiff  or  an  op 
posing  intervener  fails  to  make  out  his  case, 
there  will  be  judgment  as  in  case  of  nonsuit." 

LttiiUmev.  Bvna.  4.  Rob.  La.,  469;  CvUiser 
V.  Garie.  11  La.,  88,  &  18  La.,  137;  Hertey  v. 
JTtuseU.  8  Hart.  N.  8.,  69:  St.  Franeisy.  Laurie, 
lb.,  63;  Ha/rper  v.  Deiirehan,  12  Mart.,  31; 
8hm)eU  V.  Stone,  lb..  887;  Turner  v.  Loekwood, 
4  Rob.  La.,  444;  Oireil  v.  Johmon,  12  La  ,  290. 

"Judgment  of  nonsuit  and  one  of  dismissal 
are  identical;  and  by  the  Code  of  Practice,  art. 
686,  are  not  ret  adjudiaUa." 

Clay  V.  Hit  Oredtiort.  9  Mart.,  522,  is  a  case 
in  point; so 5aM<fe»v.  Boliff,  1  Mart.  N.  8.,  165; 
Diekt  V.  Oath,  7  Mart.  N.  8.,  865;  CoUerton  v. 
McGlewry,  8  La.,  480;  QiOert  v.  Burg,  7  Rob. 
La..  18. 

"Nonsuit  adjudges  nothing." 

DeArentbourg  v.  Chautin,  6  La.  Ann.,  778; 
PerOlat  V  Piuch.  2  La.,  428:  MiUi  v.  Webber,  7 
Rob.  La.,  108;  RuOedge  v.  Bottim,  12  Rob.  La., 
160:  Lynch  v.  Kitchen,  2  La.  Ann.,  843;  so  in 
Garter  V.  WOton,  2  Dev.  &  B.  L.,  276. 

Again;  "when  acase  goes  off  on  some  matter 
of  form  or  technical  defect,  it  is  obvious  that 
the  fact  itself  negatives  the  idea  that  the  cause 
of  action  or  defense  were  the  same,  or  that  the 
adjudication  was  on  the  contract;  and  a  case  so 
terminated  does  not  in  any  sense  form  ret  ad- 
judicata  in  another  suit  in  which  the  original 
cause  of  action  is  in  controveisy."  La.  St. 
Bank  v.  Orleant  Nav.  Co.,  8  La.  Ann.,  295, 
218;  Code  of  Practice,  art.  689. 

"Where  there  is  doubt  upon  a  question  of  ret 
a^udieata,  the  party  against  whom  the  plea  is 
set  up  should  have  the  benefit  of  that  doubt." 

Wett  V.  Bit  Urediim-t,  8  La.  Ann.,  682,  and  4 
Ann.,  541 ;  see,  also.  Municipality  A^o.  S  v.  New 
Orleant  Cotton  Preti,  18  La.,  21  ,  and  Clay  v. 
Hi*  Greditort.  9  Mart. ,  521. 622,  a  case  much  like 
the  present,  and  to  which  we  specially  call  at- 
tention. 

That  the  District  Court  of  the  State  should 
have  rendered,  did  render  a  judgment  asin  case 
of  nonsuit,  could  legally  render  no  other,  is 
evident.  It  is  evolved  with  almost  the  force 
of  mathematical  demonstration  from  the  three 
following  propositions,  applied  to  the  record: 

1st.  The  character  of  an  action  depends  on 
the  prayer  for  judement. 

Legayy.  Ghieutte,  6  Rob.  La.,  182;  Hood  v. 
Segrett,  1  Rob.  La.,  109:  Kemper  v.  HuUek,  10 
La.,  46;  Butttil  v.  Sprigg,  10  La.,  424. 

2d.  A  verdict  must  always  be  construed  with 
reference  to  the  pleadings. 

Harrison  v.  Ibulk,  3  La. ,  70 ;  Downei  v  SeotI, 
8  Rob.  La,,  84;  Morgan  v.  Driggt.  17  La.,  184; 
Trepagnier  v.  Dumford,  5  Mart.  La.,  452-457. 

8d.  Judgment  must  follow  the  verdict. 

Bec^ord  v.  Jaeaht,  5  Mart.  N.  S.,  449;  Dale 
V.  Downt,  7  Mart.  N.8.,  225;  Chain  v.  Kelto, 
7  Mart  N.  8.,  268;  Black  v.  CatleU,  1  Rob. 
La.,  640. 

And  the  verdict  was  simply  that  the  interven- 
ers had  established  no  evidence  of  their  claim 
— a  separate  and  distinct  verdict,  and  separately 
signed. 

Be  all  this,  however,  as  it  may — whether  the 
reasoning  of  the  Supreme  Court  lie  right  or 
wrong,  applicable  or  inapplicable — MuSt  ulti- 
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mate  decree  was,  that  the  judgment  of  the  Dis- 
trict Court,  such  as  it  was,  certified  to  them  by 
the  proper  officer  under  his  oath  of  office,  be  af- 
firmed— "judgment,  that  the  demand  of  the  in- 
terveners be  rejected  with  costs,  as  in  case  of 
nonsuit." 

Article  4,  sec.  1  of  the  Federal  Constitution 
provides  that  "full  faith  and  credit  shall  be 
given  in  each  State  to  the  public  Acts,  records, 
and  judicial  proceedings  of  every  other  State," 
They  are  certainly  entitled  to  the  same  faith  be- 
fore tribunals  of  the  United  States. 

Mitt»  V.  Durvee,  7  Cranch,  484;  Hampton  v. 
MeOmnel,  8  Wheat.,  284. 

Mr.  J.  P.  Beiv|Mdn,  for  appellees: 

1.  All  the  questions  raised  in  this  suit  have 
already  been  decided  in  the  State  Courts  of  Loui- 
siana. The  judgment  in  the  Louisiana  court 
forms  retjvdieata. 

The  present  complainants  were  parties  to  the 
suit  in  the  State  Court. 

The  title  now  set  up  by  them.  viz. :  the  as- 
signment, is  the  same  as  that  which  they  as- 
serted in  the  State  Court. 

The  property  in  dispute,  viz. :  the  two  judg- 
ments against  Moses  Groves,  is  the  same  as 
was  clidmed  in  ttie  State  Court. 

All  the  elements  required  by  the  civil  law  to 
constitute  the  bar  r*»  judicata,  are  found  in 
the  present  case. 

Civil  Code.  2,265. 

8.  But  it  is  said  that  the  judgment  in  the 
former  suit  was  onb  of  nonsuit  only,  and  does 
not  bar  the  complainants.   This  is  erroneous. 

The  onl^  judgment  Itnown  to  the  law  of 
Louisiana,  is  that  which  is  signed  by  the  judge. 
This  is  too  clear  to  admit  of  a  moment's  dis- 
pute. 

Code  of  Practice,  S46.  647,  556. 

The  true  test  to  ascertain  if  the  judgment 
was  rei  judicata,  is  the  finality  of  the  judig- 
ment.  Did  it  dispose  of  the  subject-matter  m 
litigstionT 

Succ.  of  Dumford,  1  La.  Ann.,  92;  Settam 
V.  Rippey,  8  La.  Ann.,  202. 
■  The  form  is  of  no  consequence;  for  a  judg- 
ment of  dismissal  or  nonsuit  may  be  definitive 
and  close  the  litigation  forever. 

City  Bankv.  Waben,\  L«. Ann.,46;A-a4fort(v. 
Cook,  4  La.  Ann'. ,  281 ;  Story,  Eq.  PI. ,  sees.  456, 
798;  1  Oreenl.,  sees.  566,  578;  2  Daniel's  Eq. 
Pr.,  768. 

8.  Especially  is  the  judgment  to  be  considered 
final  against  the  present  complainants,  because 
in  the  State  Court  they  were  parties  interven- 
ing; and  such  parties,  under  the  slate  practice, 
assume  the  burden  of  making  their  title  good 
against  both  the  original  parties,  and  the  judg- 
ment in  the  original  proceeding  is  final  and 
conclusive  on  thdr  rights. 

Jonst  V.  Lawrence,  4  La.  Ann.,  279;  see, 
also,  provisions  of  Code  of  Praclice,  an.  400. 

4.  The  complainauts,  in  their  brief,  allege 
numerous  illegalities  and  informalities  in  the 
proceedings  in  the  State  Court,  by  which  the 
two  judgments  were  attached  and  sold. 

We  will  not  enter  into  an  argument  on  these 
points,  for  the  simple  reason  that  they  were 
parties  to  those  proceedings,  have  had  their  day 
for  pointing  out  errors,  and  cannot  now  col- 
laterally attack  the  proceedings  of  the  State 
Court.  The  State  Court  had  1urisdicti<m  of 
the  subject-matter,  determined  the  validity  of 
»88 


the  attachment,  and  enforced  it.  Surely  tliis 
court  has  no  power  to  set  aside  and  annul  its 
acts. 

Mr.  Chiif  Juttiee  Catron  delivered  the 
opinion  of  the  court: 

This  is  a  suit,  by  bill  in  equity,  that  was 
prosecuted  in  the  Eastern  District  of  Louisiana, 
by  Ingraham  and  Read,  as  assignees  in  trust, 
m.  the  Orand  OUlf  Railroad  and  Banking  Com- 
pany, against  Dawson,  administrator  of  Hosies 
Groves,  John  R  Marshall  and  Joeiah  Staiu- 
brough.  The  cause  was  pending  in  the  coart 
below  for  several  years,  and  in  its  various  de- 
tails is  complicated,  but  the  point  presented  for 
our  consideration  is  a  narrow  one. 

According  to  the  practice  in  LouMana,  the 
Circuit  Court  delivered  a  carefully  prepared 
opinion  on  the  final  hearing  there,  setting  forth 
the  facts  and  reasons  why  that  court  dismissed 
the  bill.  The  opinion  will  be  found  in  Uie  pre- 
ceding report  of  this  cause.  We  briefly  restate 
the  facts  on  which  our  judgment  proceeds : 

In  May.  1841,  the  Grand  Gulf  Bank  rescov- 
ered  two  judgments  against  Moses  Groves,  in 
the  District  Court  of  the  Parish  of  Madison,  in 
the  State  of  Louisiana,  amounting  in  the  ag- 
gregate to  more  than  $22,000.  Groves  died 
without  having  satisfied  those  judgments,  and 
the  assignees  by  this  bill  seek  to  enforce  pay- 
ment of  the  debt  from  the  estate  of  Groves,  In 
the  hands  of  his  administrator. 

The  Grand  Gulf  Banking  Company  having 
failed,  in  February,  1842,  assigned  its  8s«ela 
in  trust  to  Ingraham  and  Lindsay,  including 
the  two  judgments  against  Groves.  Lindsay 
afterwards  died,  and  Read  is  his  successor. 
This  is  the  title  relied  on  by  the  complain- 
ants. The  defense  set  up  depends  on  the 
validity  of  a  sale  of  said  judgments  by  l^al 
process  against  Groves. 

Marshall  was  the  owner  of  a  large  amount 
of  bank  notes  put  in  circulation  by  the  Grand 
Gulf  Company.  In  June,  1848.  he  instituted 
a  suit  against  'the  Bank  on  these  notes,  by  at- 
taching the  judgments  the  Bank  had  recov- 
ered against  Groves,  and  also  judgments 
against  other  persons.  The  suit  was  prosecuted 
in  the  District  Court  of  the  Parish  of  Madison, 
in  Louisiana.  To  this  proceeding  the  present 
complainants,  Ingraham  and  Read,  as  assignees 
of  the  Bank,  intervened  and  set  up  their  title 
by  the  assignment  of  the  judgments,  for  tbe 
purpose  of  defeating  the  attachment  of  Mar- 
shall, and  of  having  their  claim  as  trustees 
established  as  the  better  title.  Marshall  re- 
sponded to  this  allegation  of  tbe  intervenors.tliat 
the  deed  of  assignment  was  void :  first,  because 
it  was  contrary  to  the  express  law  of  Missis- 
sippi,prohibiting  such  assignments; and  second, 
that  it  was  void,  because  it  was  made  for  tbe 
purpose  of  defrauding  a  portion  of  the  Bank's 
creditors,  and  in  order  to  favor  others.  Tbe 
parties  really  contesting  were  Marshall  and  the 
intervenors.  They  went  to  trial  before  a 
jury  on  the  law  and  facts.  The  verdict 
found,  first,  that  the  debt  was  due  to  Mar- 
shall from  the  Bank ;  and  second  (says  the  rec- 
ord), "  we  of  the  jury  find  the  intervenors  ia 
the  case  have  established  no  evidence  of  their 
cialm  to  the  properQr,  as  set  forth  in  tbe  pMi- 
tion." 

The  judgment  recites  tliat  the  verdict  was  in 
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fayor  of  the  pUlntiff,  Manhftll,  aad  against 
the  defeodanlB  and  interrenors:  declares  the 
amount  due  to  the  plaintiff;  adjudges  a  pref- 
erence and  privilege  upon  the  property,  rights 
and  credits  attached;  orders  them  to  be  aold. 
according  to  law,  to  satisfy  the  plaintiff's 
judgment.  "  And  it  is  further  ordered  and 
decreed,  that  the  demand  of  the  interrenors  be 
rej«:ted  with  costs." 

This  Judgpment  was  affirmed  in  the  Supreme 
Court  of  Louisiana  on  appeal,  prosecuted  on 
the  part  of  tite  Bank  and  the  intervenors.  The 
Judgment  as  affirmed  was  duly  entered  in  the 
District  Court,  which  proceeded  to  execute  the 
same. 

The  bill  seems  to  have  been  founded  on  the 
supposition  that  the  intervention  was  rejected, 
and  the  intervenors  nonsuited  in  the  District 
Court;  and  tliat,  therefore,  they  were  not  con- 
cluded, and  at  liberty  to  pursue  their  claim  on 
the  deed  of  assignment  made  to  them  by  the 
Orand  Oulf  Bonk. 

The  assumption  that  the  intervenors  were 
nonsuited  in  the  State  Court  is  founded  on  a 
supposed  record  furnished  to  the  complainants 
by  the  Clerk  of  the  District  Court,  which 
probably  might  bear  this  construction;  but  it 
appears  that  no  such  record  exists  in  that 
court,  and  that  a  copy  of  a  memorandum, 
kept  in  a  book  to  refresh  the  memory  of  the 
Clerk  from  which  the  record  signed  by  the 
judge  was  made,  is  the  writing  relied  on.  The 
memorandum  has  no  value  in  this  cause.  The 
judgment  above  recited  defeated  the  assignment 
set  up  by  the  complainants  in  their  petition  of 
iatervention,  and  in  terms  bound  the  property 
attached;  nor  could  a  court  of  the  Unit^ 
States,  in  a  suit  by  bill  in  equity,  call  in  question 
tbe  informaUtles,  if  any  exi^  that  may  have 
occurred  in  executing  the  Judgment  of  tbe 
State  Court.  It  was  the  duty  of  that  court  to 
correct  any  misconduct  or  mistake  on  the  part 
of  the  Sheriff  in  conducting  tbe  sale  of  the 
judgments,  had  complaint  been  made  in  time 
and  proper  form. 

We  concur  with  the  (Xreutt  (hurt,  that  the 
dill  nuui  be  ditmmed,  and  to  order. 


JOHN  SIQERSON,  Pff.  in  Br., 

V. 

EDWARD  MATHEWS. 

(See  8.  C,  SO  How.,4gfr.fiOL) 

J'romue,  or  aelmoteledgment  by  indorter,  when 
waiter  of  notice. 

An  un(!5ndItioiukl  promise  b7  the  lodorser  of  a 
bill,  to  pay  it,  or  aii  aoknoirledgmeDt  of  Ms  liabil- 
ity, and  IcnowWdae  of  bis  dlsoharge  by  the  taobes 
of  ttie  bolder,  will  amount  to  ao  Implied  waiver  of 
due  notice  oi  a  demand  of  the  drawer,  aooeptor, 
or  maker. 

Argued  Apr.  18, 1858.     Decided  May  14,  1858. 

THIS  suit  was  brought  in  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Missouri,  l>y  the  defendant  in  error,  against 
John  Sigerson,  as  indorser  on  a  certain  prom- 
issory note. 


Nora.— Promlw  to  pai/,  or  ticlinnwUdgmtnt  of  lia- 
bUUit,  after  maturity.hu  iiuptner,  with  knnu>kageof 
laclta,  i»  toaitier  of  notice.  See  note  to  Tbornton 
■v.  Wynn,  2S  D.  8.  (12  WbesW,  181. 

See  20  How. 


Tbe  trial  below  having  resulted  in  a  verdict 
and  Judgm«it  in  favor  of  the  plaintiff,  the^e- 
fendant  brought  the  case  here  on  a  writ  of 
error. 

A  further  statement  appears  in  the  opinion 
(rf  the  court. 

Meeer*.  C.  Coahinc  and  R.  H.  OUlet, 
for  plaintiff  in  error. 

1.  The  note  in  questi(A  was  not  an  accomo- 
dation note,  made  for  the  defendant.  The  evi- 
dence of  Wilson  and  Taylor  shows  that  it  was 
a  regular  buslBess  note,  taken  by  defendant  on 
the  sale  of  real  estate,  without  security:  and 
that  when,  at  a  subsequent  day,  the  property 
was  redeeded  and  the  remainder  of  ue  notes 

S'ven  up,  the  defendant  credited  this  particu- 
r  note  on  another  debt  due  liim  from  James 
Sigerson,  tiie  maker. 

2.  Unless  the  defendant  agreed  uncondition- 
ally, after  tbe  note  became  due  and  after  he 
knew  that  tlte  note  had  not  l>een  presented  for 
payment,  to  pay  said  note,  he  was  not  liable 
therefor. 

The  note  not  having  been  made  for  the  de-  ' 
fendant's  accomodation,  he  could  only  be  made 
liable  by  presentation,  demand  of  payment  and 
notice  of  non-payment.  If  these  steps  had  l>een 
taken,  his  liability  became  flxed  by  them,  but 
otherwise  not.  If  he  made  any  promise  on  mis- 
apprehension of  the  facta,  he  is  not  bound  by 
it,  because  the  inducement  to  make  it  was  not 
what  it  appeared  to  be.  There  is  no  evidence 
that  the  necessary  steps  liad  been  taken  to 
charge  the  indorser;  nor  does  it  appear  that  the 
'defendant  had  been  informed  of  the  true  state 
of  tbe  facta  at  the  time  of  the  conversation, 
which  is  now  claimed  to  lie  a  promise  of  pay 
ment. 

In  Thornton x.  Wynn,  12  Wheat.,  188.  it  was 
held,  that  where  the  promise  or  agreement  was 
not  unequivocal,  it  wonld  not  authorize  a  re- 
covery. 

8.  An  agreement  to  pav  the  delit  of  a  third 
person  bv  an  indorser,  where  ttie  note  was  not 
presented  at  the  time  and  i^ace  of  payment, 
and  notice  of  nonpayment  duly  given,  unless 
made  and  signed  by  the  parties  to  be  chargred 
upon  a  consideration  specified  therein,  is  not 
binding  and  cannot  be  enforced. 

There  was  no  legal  contract  made  which 
could  bind  tbe  defendant,  because  no  consider- 
ation passed,  and  there  was  no  writing  signed 
by  the  defendant  by  wiiich  he  agreed  to  pay 
James  Sigerson's  debt. 

He  stood  like  any  other  person  at  that  time 
in  relation  to  the  note.  Clearly  no  third  person 
would  be  chargeable  upon  a  naked  promise  to 
pay.  Tbe  Statute  of  Missouri  is  express  upon 
this  point. 

Sec.  5,  of  ch.  08  of  the  Revised  Law8(l  voL, 
p.  807)  provides: 

"  No  action  sliall  be  brought  to  charge  •  •  • 
any  person  upon  any  special  promise  to  an- 
swer for  tbe  debt,  default,  or  miscarriage  of 
another  person  *  *  *,  unless  the  agreement 
upon  which  the  action  shall  be  broueht,  or  some 
memorandum  or  note  thereof,  shall  be  in  writ- 
ing and  signed  by  the  party  to  be  charged 
therewith,  or  some  person  by  liim  thereto  law- 
fully authorized" 

Under  tbis  provision,  the  agreement,  if  act u- 
allv  made,  was  void,  and  cannot  be  enforced. 

4.  Tbe  sug^tion  bj  th«  defendant's  agent 
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that  he  need  not  prove  the  note  against  the  es- 
tate of  Janips  SigersoD,  and  that  it  would  be 
paid  St  maturity,  created  no  liability  on  the 
pan  of  defendant. 

The  liability  of  the  defendant  did  not  de- 
pend upon  the  probating  of  the  note,  nor  did 
the  remark  that  it  would  be  paid  at  maturity 
amount  to  a  promise  to  pay.  The  inference  was, 
that  the  means  would  be  supplied  by  those 
whose  duty  it  would  lie  to  provide  for  the  pay- 
ment. 

Nor  did  the  suggestion  to  Elder  tend  to 
show  that  a  presentation,  demand  of  payment 
and  notice  of  non-payment  were  dispensed 
with.  The  remark  that  the  note  would  be 
paid  at  maturity,  seems  to  imply  that  the  de- 
fendant expected  that  the  note  would  be  paid 
on  being  presented  in  the  usual  course  of  busi- 
ness. 

5.  The  court  erred  in  instructing  the  jury  on 
questions  not  raised  by  the  evidence. 

The  court,  in  its  instructions,  said:  "If  the 
jury  believe  from  the  evidence,  that  the  de- 
fendant, before  the  maturity  of  the  not«,  in 
conversation  with  the  agent  of  the  plaintiff, 
dispensed  with  the  presentation  of  the  note  for 
payment  and  demand  of  payment,  and  prom- 
ised to  pay  the  note  or  procure  or  provide  for 
its  payment  at  maturity,  he  cannot  now  set  up 
as  a  defense  to  this  suit  that  said  note  was  not 
presented  for  payment  and  demand  made  there- 
for, and  that  he  received  no  notice  of  the  dis- 
honor of  the  note." 

There  was  no  testimony  whatever  to  base 
this  instruction  upon.  It  was  merely  hypothet- 
ical and  calculated  to  confuse  and  mislead  the 
jury.  It  falls  within  the  case  of  Chirac  v. 
Remeeker,  2  Pet.,  618,  and  The  U.  8.  v.  BreU- 
ling,  ante,  p.  258,  decided  at  the  present  term 
of  this  court. 

In  the  present  case,  it  is  evident  that  this  un- 
authorized part  of  the  charge  had  its  effect  and 
misled  the  jurv;  but  whether  it  do  go  in  fact  or 
not,  is  wholly  immaterial.  It  might  have  done 
so,  and  the  verdict  must,  therefore.be  set  aside. 

Mr.  M.  Blair,  for  defendant  in  error. 

The  defendant  cannot  complain  of  the  refusal 
of  the  court  to  give  tlie  instructiops  asked  by 
him  because  such  refusal  was  not  prejudicial 
to  him,  but  the  contrary.  His  instructions,  like 
those  given,  allowed  a  recovery  on  the  ground 
of  the  waiver  of  the  presentation,  &c.,  but  they 
also  allowed  that  a  recovery  might  be  had  on 
the  distinct  ground  that  the  note  was  an  accom- 
modaiion  note,  which  the  instructions  given 
prohibited. 

The  principle  declared  by  the  court  amounts 
only  to  this;  as  has  been  said  in  a  similar  cose 
(2'aunion  Bankv.  Eiehardton.  5  Pick.,  486), 
that  a  party  may  dispense  with  conditions  for 
his  benefit;  and  it  has  been  applied  in  many 
cases  simlar  to  this. 

Drinkwattr  v.  TebbetU,  17  Me.,  16;  Bogd  v. 
CUteUind.  4  Pick.,  626;  Mamhall  v.  Mitchell, 
85  Me.,  221;  Thornton  v.  Wynn.  12  Wheat., 
188,  and  Union  Bank  of  Oeargetown  v.  Magru- 
der,7  Pet..  287;  see, also.  Story,  Bills,;889,  S90, 
489  to  507:  Jonai  v.  Falet.  4  Mass.,  246,  268; 
Faitner»'  Bank  v.  Waplen,  4  Harr.  Del.,  42»; 
Hoadley  v.  Blixs.  9  Geo.,  803;  Lary  v.  Young,  8 
Eng..  402;  5  Pick.,  436;  8  Pick. ;  1  Harr.  &  J., 
581;  2  IS.  11.,  340;  1  Hill,  8.  C.,411;  8  Met., 
484. 
990 


As  to  the  exception  to  the  admission  of  testi- 
mony objected  to  as  incompetent  and  invlevaiil ; 
if  the  testimony  was  irrelevant,  this  would  not 
be  ground  for  reversal. 

PoOent  V.  Pba«M,  8  Watts  &  8.,  127;  Sbarb 
V.  Unangit,  lb.,  45;  Ktrehetal  v.  Ambier.  4 
Dana,  166.  It  could  not  be  assumed  that  sach 
testimony  had  any  influence  on  the  verdict. 

Mr.  Juttiee  Melieaa  delivered  the  opiition 
of  the  court: 

This  is  a  writ  of  error  to  the  Circuit  Cooit 
for  the  District  of  Missouri. 

An  action  was  brought  by  Mathews  afrainal 
John  Bigerson,  as  indorser  on  a  note  of  James 
SIgersoD.  now  deceased,  dated  the  10«li  of 
March.  1852,  for  the  payment  of  the  sum  vt 
$2,000,  two  years  after  date,  at  the  Bank  of 
the  State  of  Missouri,  with  interest  from  tbe 
date. 

It  was  proved  on  the  trial  that,  in  1851, 
Mathews  advanced  largely  to  John  Sigenon 
on  some  transactions  in  pork,  whereby  biger- 
son became  indebted  to  him  in  the  sum  of 
$2,000;  that  Sigerson  wanted  two  years'  linoe. 
on  which  Mathews  required  a  mortgage  on  real 
estate  as  security ;  but  Sigerson  offered  to  give 
tbe  note  of  his  brother  James,  indorsed  by 
himself,  instead  of  the  mortgage:  and  he  rep- 
resented that  his  brother  James  was  the  owner 
of  a  valuable  real  estate  near  St  Louis;  which 
offer  was  accepted,  and  the  note  was  given. 

Some  time  in  the  fall  of  1852.  Joseph  E. 
Elder,  a  witness,  received  the  note  from  Math- 
ews for  collection,  soon  after  the  death  nf 
James  Sigerson,  and  before  the  note  became  doe. 
Witness  called  John  on  Sigerson,  and  asked 
him  if  he  should  have  the  note  protested 
against  the  estate  of  James  Sigerson.  He  le- 
plied,  that  the  witness  need  not  do  so,  and  that 
the  note  should  be  paid  at  maturity.  The  wit- 
ness then  placed  the  note  in  his  portfolio, 
where  it  remained  until  after  due.  After  it 
was  due,  witness  called  on  John  Sigerson.  and 
informed  him  that  he  had  neglected  to  put  tbe 
note  in  bank  for  collection,  and  asked  him 
what  he  was  going  to  do;  he  said  lie  would  see 
witness  in  a  few  days,  and  arrange  iU  After- 
wards Sigerson  said  to  the  witness  that  he  did 
not  consider  himself  liable  as  indorser,  as  the 
note  had  not  been  protested. 

In  February,  18A2,  John  Sigerson  sold  his 
interest  in  the  farm  near  St.  Louis,  which  was 
one  half  of  it,  and  which  contained  about  one 
thousand  acres,  to  James  Sigerson,  who  was 
to  pay  off  the  incumbrances  on  the  hind,  which 
amounted  to  about  $16,000.  James  executed 
twenty  notes  for  $2,000  each,  payable  in  six. 
twelve,  and  eighteen  monttia:  and  John  Siger- 
son made  him  a  deed.  In  July,  1852.  James 
reconveyed  the  land  to  John,  and  the  bargain 
was  rescinded.  This  was  done  because  James 
had  not  fulfilled  his  contract.  Nineteen  of  tbe 
notes  were  given  up.  but  the  note  now  in  suit 
was  not  surrenderkd,  and  for  which  the  ac- 
count of  James  was  credited  on  the  books  of 
John.     James,  on  his  decease,  left  no  property. 

On  the  above  factjt,  the  court  charged  the 
jury,  "if  they  Ijclieve,  from  the  evidence, 
that,  before  the  maturity  of  tbe  note,  in 
conversation  with  the  agent  of  the  plaintiff, 
the  defendant  dispensed  with  a  pretientaiion  of 
the  note  and  demand  of  payment,  and  prom. 
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laed  to  pay  it  or  provide  for  iui  payment  at 
maturity,  lie  cannot  now  set  up  as  a  defence  to 
Uiis  suit,  that  the  note  was  not  presented  for 
payment,  and  demand  made  tlierefur,  when  it 
was  due,  and  tltat  no  notice  of  its  dishonor 
was  given." 

That,  ' '  if,  after  the  maturitjr  of  the  note,  the 
defendant  promised  the  plaintiff  or  his  agent 
to  pay  the  same,  having  at  the  time  of  making 
said  promise,  knowledge  of  the  fact  that  the 
note  bad  been  presented  for  payment,  and  that 
no  demand  had  been  made  therefor,  or  notice 
of  non-payment  given,  the  defendant  cannot 
now  set  up,  as  a  defense  to  said  note,  a  want 
of  such  demand  or  notice. " 

"  If  the  defendant  dispensed  neither  with 
the  presentation  of  the  note  and  notice,  nor 
promised  to  pay  the  same,  having  knowledge 
as  above  stated,  the  plaintiff  cannot  recover. 

Exception  was  taken  to  these  instructions. 

Certain  instructions  were  asked  by  the  de- 
fendant, which  were  refused;  but  it  is  unnec- 
essary to  state  them,  as  they  are  sulistantially 
embraced  in  those  idven  by  the  court. 

As  there  was  no  formal  demand  of  payment, 
nor  protest  for  non  payment,  and  notice,  those 
requisites  must  have  been  waived  by  the  de- 
fendant to  make  him  responsible  as  iudorser; 
and  to  this  effect  were  the  instructions  of  the 
court;  and  wo  think  the  testimony  not  only 
autbnrlzed  the  instructions  given,  but  also  the 
verdict  rendered  by  the  jury.  Before  the  note 
was  due,  the  defendant  said  to  Elder,  the  agent 
of  Mathews,  and  who  held  the  note,  thai  he 
need  not  take  steps  to  collect  it  from  the  estate 
of  his  brother  James,  as  it  should  be  paid  at 
maturity.  This  was  an  assurance  which  could 
not  be  mistaken,  and  it  was  relied  on  by  the 
agent.  He  placed  the  note  in  his  portfolio, 
where !(  remained  until  after  it  became,  duo. 
After  this,  the  agent  called  on  the  defendant, 
and  informed  him  that  he  had  neglected  to  take 
measures  for  the  coliectiun  of  the  note,  and 
asked  him  what  he  was  going  to  do;  he  an- 
swered, that  in  a  few  days  he  would  see  the 
witness,  and  arrange  it.  This  was  an  uncon- 
ditional promise  to  pay  the  note,  which  no  one 
could  roisunderiitand,  and  which  be  could  not 
repudiate  at  any  subsequent  period. 

A  promise  by  an  indorser  to  pay  a  note  or 
bill,  dispenses  with  the  necessity  of  proving  a 
demand  on  the  maker  or  drawer,  or  notice  to 
himself.  Piersun  v.  Hooker,  8  Johns.,  68; 
Hopkinty.  Limeeil,  12  Mass.,  53.  Where  the 
drawer  of  a  protested  bill,  on  being  applied  to 
for  payment  on  behalf  of  the  holder,  ac- 
knowledged the  debt  to  be  due,  and  promised  to 
pay  it,  saying  nothing  about  notice,  it  was 
held  that 'the  holder  was  not  bound  to  prove 
notice  on  the  trial.  Walker  v.  Laterty,  6 
Munf.,  4^7.  An  unconditional  promise 
by  the  indorser  of  a  bill  to  pay  it,  or  an 
acknowledgment  of  his  liability,  and  knowledge 
of  his  discharge  by  the  laches  of  the  holder, 
will  amount  to  an  implied  waiver  of  due  notice 
of  a  demand  of  the  drawee,  acceptor,  or 
maker.  Thornton  v.  Wynn,  13  Wheat.,  188; 
Bank  of  OeorgeUmn  v.  Magruder,  7  Pet.,  387. 

We  think  the  inttruetion*  of  tKe  court  vere  cor- 
rect, and  that  comeqtienUy  the  judgment  mutt 
he  ajftrmed,  with  co»t». 

Clted-]8  Wall.,  18. 
See  30  How. 


JOSEPH  D.  BEKR8,  use  of  Wm.  A.  Pla- 
TKRius,  as  Administrator  of  James  Hol- 
FOBD.  Deceased,  Plff.  in  Br., 
e. 
THE  STATE  OF  ARKANSAS. 

(See  8.  C,  ZO  How.,  527-530.) 

Sovereignty  cannot  be  »ued  without  itn  content — 
may  uiaive  guch  privilege,  and  prescribe  term* 
ofmtit,  or  withdraw  content — tkit,  no  violation 
ofeontraet. 

It  Is  an  established  principle  of  Jurisprudence  In 
all  civilized  nations,  that  a  »ovcrelirn  State  ciinnot 
be  sued  in  Its  own  courtn,  nr  In  any  other,  with- 
out Its  consent  and  permission ;  but  it  mav  waive 
this  privilege,  and  permit  Itself  to  be  made  a  de- 
fendant In  a  suit  by  Individuals,  or  by  another 
State. 

As  this  permission  Is  voluntary,  the  sovereignty 
raay  prescribe  the  terms  and  conditions  on  wbloD 
It  oonsents  to  l>e  sued,  and  the  manner  In  which 
the  suit  shall  l>e  conducted,  and  may  withdraw  its 
oonsont  whenever  it  may  suppose  that  Justice  to 
the  public  requires  It. 

In  exercislnir  this  latter  power,  the  State  violates 
no  contract  with  the  parties ;  It  merely  retrulates 
the  prouoediiiKs  In  Its  own  courts. 

The  wrltof  error  must  therefore.tie  dismissed  for 
want  of  Jurisdiction  la  this  court. 

Argued  Apr.  SO,  1858.    Decided  May  H,  1858. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Arkansas. 

This  was  an  action  of  covenant  brought  In 
one  of  the  Circuit  Courts  of  the  State  of  Arkan- 
sas, by  the  plaintiff  in  error,  to  recover  the  inter- 
est due  on  certain  bonds  issued  by  the  State. 
The  case  was  dismissed,  under  circumstances 
stated  in  the  opinion  of  the  court. 

This  judgment  having  been  affirmed  by  the 
Supreme  Court  of  the  State,  the  plaintiff 
brought  the  case  here  on  a  writ  of  error. 

A  further  statement  appears  in  the  opinion 
of  the  court. 

Mr.  Albert  Pike,  for  the  plaintiff  in  error. 
Mr.  S.  H.  Hempstead,  for  the  defendant 
in  error. 

Mr.  (Jhi^JutHu  Taney  delivered  the  opin- 
ion of  the  court: 

This  was  an  action  of  covenant,  brought  in 
the  Circuit  Court  for  Pulaski  County,  in  the 
State  of  Arkansas,  to  recover  the  interest  due 
on  sundry  bonds  issued  by  the  Slate,  and 
which  the  Stale  had  failed  to  pay  according  to 
its  contract. 

The  Conslitutlon  of  the  State  provides,  that 
'•  the  General  Assembly  shall  direct  by  law  in 
what  courts  and  in  what  manner  suits  may  be 
commenced  against  the  State."  And  in  pur- 
suance of  this  provision,  a  law  was  accordingly 
passed;  and  it  is  admitted  that  the  present  suit 
was  brought  in  the  proper  court,  and  in  tue 
manner  authorized  by  that  law. 

The  suit  was  instituted  in  the  Circuit  Court 
On  the  31st  of  November,  1854.  And  after  it 
was  brought,  and  whife  it  was  pending  in  the 


Note.— Oooemment,  SUAt  or  National,  canntil  he 
mtnHn  it»  own  court*  irr  in  any  other  vHlhout  i(« 
dinnent  and  permiminn,  given  by  law.  Cohena  v. 
Virginia,  6  Wheat.,  au,  380-392:  IT.  B.  v.  Clark,  8 
Pet.,  436,  444  ;  Cary  v.  Curtis,  3  How.,  236,  24.^;  U.  8. 
V.  MoLemore,  4  How., 28S. 288 ;  Hill  v.  [J.8.,9How., 
886, 880 ;  Keeslde  v.  Walker,  11  How.,  £!2, 2iW ;  Beers 
V.  Arkansas,  20  How..  507,  SS9 :  Nations  v.  Johnson, 
U  How.,  195:  De  Groot  v.  U.  8.,  5  Wall.,  419,  431 ; 
D.  8.  V.  Bckford,  6  WaU.,  484.  488;  The  Siren,  T 
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Circuit  Coart,  tlie  Legislature  passed  an  Act, 
which  was  approved  on  the  7th  of  December, 
1854,  which  provided,  "that  in  every  case  in 
which  suits  or  any  proceedings  had  been  insti- 
tuted to  enforce  the  collection  of  any  bond  or 
bonds  issued  by  the  State,  or  the  interest  there- 
on, before  any  judgment  or  decree  should  be 
rendered,  the  bonds  should  be  produced  and 
filed  in  the  office  of  the  Clerk,  and  not  with- 
drawn until  final  determination  of  the  suit  or 
proceedings,  and  full  payment  of  the  lx>Dds 
and  all  interest  thereon;  and  mi^t  then  be 
withdrawn,  canceled,  and  filed  with  the  State 
Treasurer,  by  order  of  the  court,  but  not  oth- 
erwise." And  the  Act  further  provided,  that 
in  every  case  in  which  any  such  suit  or  pro- 
ceeding had  been  or  might  be  instituted,  the 
court  should,  at  the  first  term  after  the  com- 
mencement of  the  suit  or  proceeding,  whether 
St  law  or  in  equity,  or  whether  by  original  or 
cross-bill,  require  the  original  bond  or  bonds  to 
be  produced  and  filed;  and  if  that  were  not 
done,  and  the  bonds  filed  and  left  to  remain 
filed,  the  court  should,  on  the  same  day,  dis- 
miss the  suit,  proceeding,  or  cross- bill. 

Afterwards,  on  the  25th  of  June,  1855,  the 
State  appeared  to  the  suit,  by  its  attorney,  and, 
without  pleading  to  or  answering  the  declara- 
tion of  the  plaintiff,  moved  the  court  to  re- 
quire him  to  file  immediately  in  open  court  the 
bonds  on  which  the  suit  was  brought,  accord- 
ing to  the  Act  of  Assembly  above  mentioned ; 
and  if  the  same  were  not  filed,  that  the  suit  be 
dismissed. 

Upon  this  motion,  after  argument  by  coun- 
sel, the  court  passed  an  order  directing  the 
plaintiff  to  produce  and  file  in  the  court,  forth- 
with, the  bonds  mentioned  and  described  in 
the  declaration.  But  he  refused  to  file  them, 
and  thereupon  the  court  adjudged  that  the  suit 
be  dismissed,  with  costs. 

This  judgment  was  afterwards  afiSrmed  in 
the  Supreme  Court  of  the  State,  and  this  writ 
of  error  is  brought  upon  the  last  mentioned 
judgment. 

The  error  assigned  here  is,  that  the  Act  of 


December  7th,  1864,  impaired  the  obUgatiou 
of  the  contracts  between  the  State  and  Uie 
plaintiff  in  error,  evidenced  by  and  contained 
m  each  of  the  said  iMnds,  and  the  indorsemoit 
thereon,  and  was  therefore  null  and  void,  under 
the  Constitution  of  the  United  States. 

The  objection  taken  to  the  validitv  of  the 
Act  of  Araembly  cannot  be  maintained.  It  is 
an  Act  to  regulate  the  proceedings  and  limit  the 
jurisdiction  of  its  own  courts  in  suits  where  the 
Slate  is  a  party  defendant,  and  nothing  nuire. 

It  is  an  established  principle  of  jurisprudenoe 
in  all  civilized  nations  that  the  sovereign  can- 
not be  sued  in  its  own  courts,  or  in  any  otlier, 
without  its  consent  and  permission ;  but  it  may, 
if  it  thinks  proper,  waive  tlus  privilege,  and 
permit  itself  to  be  made  a  defendant  in  a  suit 
by  individuals,  or  by  another  State.  And  as 
this  permission  is  altogether  voluntary  on  tfae 
part  of  the  sovereignty,  it  follows  that  it  m^ 
prescribe  the  terms  and  conditions  on  which  it 
consents  to  be  sued,  and  the  manner  in  ^wliich 
the  suit  shall  be  conducted,  and  may  withdraw 
its  consent  whenever  it  may  suppose  tliat  jus- 
tice to  the  public  requires  it. 

Arkansas,  by  its  Constitution,  so  far  vraived 
the  privilege  of  sovereignty  as  to  authorize 
«uits  to  be  instituted  against  it  in  its  own  courts, 
and  delegated  to  its  General  Asemblv  the 
power  of  directing  in  what  courts,  and  in*  what 
manner,  the  salt  might  be  commenced.  And 
if  the  law  of  1864  had  been  passed  before  the 
suit  was  instituted,  we  do  not  understand  that 
any  objection  would  have  been  made  to  it. 
The  objection  is,  that  it  was  passed  after  this 
suit  was  instituted,  and  contained  regulatioiis 
with  which  the  plaintiff  could  not  conveniently 
comply.  But  the  prior  law  was  not  a  contract. 
In  was  an  ordinary  Act  of  legislation,  preecrib 
ing  the  conditions  upon  which  the  State  con- 
sented to  waive  the  privilege  of  sovereignty. 
It  contained  no  stipulation  that  these  reg- 
ulations should  not  be  modified  af  lerwards,  il, 
upon  experience,  it  was  found  that  furiba- 

Srovisions  were  necessary  to  protect  the  public 
iterest;  and  no  such  contract  can  be  implied 


WaU.,  168. 154:  The  Davis,  10  Wall.,  16, «;  D.  S.  v. 
O'Keefe,  11  Wall.,  178;  Case  v.  Terrell,  11  Wall., 
199, 201 :  Carr  v.  U.  8.,  98  U.  S.,  «3,  487 ;  C.  8.  v. 
Thompson,  98  U.  8.,  486,  489 :  Uallroad  Co.  v.  Ten- 
nessee, 101  U.  8.,  337;  Hallroad  Co.  v.  Alabama, 
882:  U.  8.  v.  Lee,  106  C.  8.,  196 ;  State  v.  Jumel  (107 
XJ.  8.)  2  Sup.  Ct.  Rep.,  128 ;  Ex  parte  Dunn,  8  8.  C, 
207 ;  Treasurers  v.  Cleary,  3  Rich.  (S.  C),  872 ;  Peo- 
ple V.  Dennison,  84  N.  Y.,  272 ;  People  v.  Miles,  56 
Cat.,  401 ;  Cbicago,  M.  &  8t.  P.  Ry.  Co.  v.  State,  53 
Wis..  509;  Rarmond  v.  State,  54  Mlsa.,  562:  Choval- 
ller's  Adm'r  v.  State,  10  Tex.,  315;  Tracy  v.  Hom- 
buckle,  8  Bush.,  338 ;  Tate  v.  Salmon  (Ky.  Ct.  Ap- 
peals), 18  Rep.,  144;  KoUo  v.  Andes  Ins.  Co.,  28 
Omir, 515:  State  v.  B.kO.  R.  R.  Co.,  34  Hd..  SU: 
State  V.  HtU,  54  Ala.,  67 ;  Ex  parU  State,  52  Ala., 
2St ;  Owen  v.  State,  7  Neb.,  108 ;  Pattlson  v.  Sbaw,  6 
Ind..  377 ;  Brism  v.  The  LlWht  Boats,  11  AUen.  1*2. 

This  principle  of  immumty  from  snit  applies  to 
every  sovereiirn  power,  whether  the  form  of  gov- 
emmeot  is  monarchioal  or  republloaa.  It  Is  es- 
sential to  the  common  defense  and  general  welfare. 
Brirgs  V.  The  L^rht  Boats,  11  AUeo,  162;  The  Biren. 
7  Wall..  152 ;  r.  £  v.  Lee,  106  U.  8..  196.  And  but  for 
the  protection  which  It  affords  the  government 
would  be  unable  to  perform  the  various  duties  for 
which  It  was  created.  Nichols  v.  U.  8.,  7  Wall.,  122, 
126. 

It  applies  equally  to  foreign  sovereigns  and  their 
property,  ana  to  sovereigns  of  the  country  where 
the  suit  Is  brought.  Tavasour  v.  Crupp,  9  Ch.  DIv., 
351:  The  Parliinente  Beige,  5  Prob.  Dlv^  197;  Brlggs 
V.  llie  Light  Boats,  11  Allen,  162 ;  The  Ezchaoge  v. 
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McFaddon,  7  Cranch,  116 ;  IT.  S.  v.  Lee,  KM  T7.  &. 
196 :  see,  also.  State  v.  State,  2  Sup.  Ct.  Rep.,  US. 
citing  U.  8.  v.  Dlckelman,  92  U.  S..  524. 

The  State  may  consent  to  be  sued  by  Individiiala 
or  by  another  State.  Beers  v.  Arkansas,  20  How., 
529;  Ex  parte  State,  62  Ala.,  23S.  But  this  privil^e 
can  only  l>e  conferred  by  the  law-making  power. 
The  Davis.  10  Wall.,  15;  17.  S.  v.  Lee,  108  C.S.,  ns. 
And  whoever  iostltutos  proceedings  aaralnst  the 
State,  must  bring  himself  within  the  terms  of  tbe 
Statute.  State  v.  Hill,  54  Ala.,  67 ;  Owen  v.  Statr,  7 
Neb.,  108:  fia;  parte  Dunn,  8  8.  C.  207 ;  Tate  v.  8M- 
mon,  13  Reporter,  144;  U.  S.  v.  CUrke,  8  Pet,.  444; 
The  Siren,  7  Wall.,  152;  Nichols  v.  V.  S.,  T  WaU.,  lat. 

As  this  permission  is  purely  voluntary  on  the  part 
of  the  State,  It  may  prescrltw  the  terms  and  condi- 
tions on  which  it  consents  to  l>e  sued  and  tbe  n 

ner  in  which  tbe  suit  shall  l>e  conducted,  and  i , 

withdraw  its  consent  whenever  It  may  aui>pc«e 
that  Justice  to  the  public  requites  it.  £z  parte  States 
52  Ala.,  286 :  Beers  v.  Arkansas,  20  Ho w.,  a»  :  TIm 
Davis,  10  Wall.,  145;  AntonI  v.  Oreeofaow,  XSop. 
Ct.  Rep.,  103,  concerning  opinions  of  Matthews. 
Bradley  ft  Oray,  J.  J.,  compare  Hancock  v.  WalA, 
8  Woods,  863;  Daboey  v.  State  Bank,  8  8.  C  ICI; 
Clark  V.  State,  7  Cold.,  318 ;  Danolds  v.  State,  W  M. 
T.,  36,  and  dissenting  opinions  of  Field  *  Harlan. 
J.  J.,  In  AntonI  v.  Oreenhow,  2  Sup.  Ct.  Rep.,  MB, 
119,  and  In  State  v.  Jumel,  2  Sup.  Ct.  Rep.,  14X.  IST. 

These  principles  are  as  applicable  to  the  aevvral 
States  as  to  the  TTnlted  States,  except  In  csBea  where 
by  the  Constitutlnn  a  State  may  be  sued  In  tbe  So- 
prcme  Court  of  the  United  States.   Railroad  Oo.  t. 
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from  the  law,  nor  can  this  court  inqtiire  whether 
the  law  operated  hardly  or  unjustly  upon  the 
parties  whose  suits  were  then  pendinji;.  That 
was  a  question  for  the  consideration  of  the 
Legislature.  They  might  have  repealed  the 
prior  law  altogether,  and  put  an  end  to  the 
jurisdiction  of  their  courts  in  suits  against  the 
State,  if  they  had  thought  proper  to  do  so,  or 
prescrilie  new  conditions  upon  which  the  suits 
might  still  be  allowed  to  proceed.  In  exercis- 
ing this  latter  power,  the  State  violated  no  con- 
tract with  the  parties;  it  merely  regulated  the 
proceedings  in  its  own  courts.  «nd  limited  the 
jurisdiction  it  had  before  conferred  in  suits  when 
the  State  consenied  to  be  a  parly  defendant. 

Nor  has  the  State  Court,  in  the  judgment 
brought  here  for  review,  decided  anything  but 
a  question  of  jurisdiction.  It  has  given  no  de- 
cision in  relation  to  the  validity  of  the  contract 
on  which  the  suit  is  brought,  nor  the  obliga- 
tions it  created,  or  the  rights  of  parties  under 
it.  It  has  decided,  merely,  that  it  has  no  right 
under  the  laws  of  the  State  to  try  these  ques- 
tions, unless  the  bonds  given  by  the  State  are 
filed.  The  plaintiff  refused  to  nletbem  pursu- 
ant to  the  order  of  the  court,  and  the  case  was 
thereupon  dismissed,  for  want  of  jurisdiction 
in  the  court  to  proceed  further  in  the  suit. 
There  is  evidently  nothing  in  the  decision,  nor 
in  the  Act  of  Assembly  under  which  it  was 
made,  which  in  any  degree  impairs  the  obliga- 
tion of  the  contract,  and  nothing  which  will 
authorize  this  court  to  reverse  the  judgment  of 
the  State  Court 

7%«  unitef  error  muit,  thtr^ore,  be dumiued 
for  wmt  efjuritdiction  in  this  court. 

The  two  cases  of  WHUam  A.  Plateniiu,  Ad- 
minittrator  of  Jamti  ffolford,  against  The  Slate 
of  Arkaruat,  in  covenant,  ate  the  same  in  all 
respiects  with  the  one  above  decided,  and  must 
also,  for  the  same  reasons,  be  dismissed  for 
want  of  jurisdiction. 

CIted-HoAU.,  821. 


THE  PRESIDENT  AND  DIRECTORS  OP 
THE  BANK  OF  WASHINGTON,  and 
HENRY  8.  AND  FREDERICK  S.  HOL- 
FORD,  Administrators  of  Jab.  Holfoud, 
Deceased.  Plff.  in  Er., 
e. 

THE  STATE  OF  ARKANSAS,  and  HENRY 
L.    BRISCOE,  8ANDF0RD  C.  FAULK- 
NER AND  JAMES  FT.  WALKER. 
(See  8.  C, »  How.,  6aiM82). 

Perton*  not  defendanti.  cannot fUe  cro$t-biU— judg- 
ment of  State  Court  not  revieteed—h/ddert  of 
state  bonds  muet  rely  on  good  faith  of  SUUe — 
they  cannot  be  er\foreed  in  court. 

This  is  not  a  crois-bUl  In  the  chancery  sense  of 
the  words  ;  the  complainants  were  not  defendants 
in  the  suit  brought  by  tbe  State.  They  oanDOt, 
therefore,  file  a  cross-bill. 

Judgment  of  State  Ck)urt  dismissing  tire  bill  in 
this  case,  is  not  open  to  revision  here. 

Tboee  who  deal  in  tbe  iKinds  and  obli^tions  of  a 
sovereign  State,  must  rely  on  the  sense  of  Justice 
and  KOod  faith  of  tbe  Slate. 

Tbe  Judiciary  of  tbe  State  cannot  interfere  to 
enforce  these  contracts  without  the  consent 
of  the  State,  and  tbe  courts  of  the  United  States  are 
expressly  prohibited  from  exerdalntr  such  a  Juris- 
diction. 

Argued  Apr.  SO,  1858.     Decided  May  U.  1868. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Arkansas. 

The  bill  in  this  case  was  filed  in  one  of  the 
Circuit  Courts  of  the  State  of  Arkansas,  by  the 
plaintiffs  in  error,  to  enforce  payment  of  the 
amount  due  on  certain  bonds. 

The  court  entered  a  decree  dismissing  tbe 
bill.  The  Supreme  Court  of  the  State  having 
affirmed  tbe  decree,  the  case  is  now  here  on  a 
writ  of  error. 

A  further  statement  appears  in  the  opinion  of 
tbe  court. 

Mr.  Albert  Pike,  for  the  plaintiffs  in  error. 

Mr.  H.  S.  Hempstead,  for  the  defendants 


Tennessee.  101  V.  8.,  83T;  Railroad  Co.  v.  Alabama, 
101  IT.  S..  182 ;  U.  S.  v.  Lee,  106,  C  S.,  IM ;  Cunning- 
bam  V.  Macon  H.B.  R.  R.  Co..  3  Sup.  Ct.  Kep.,  29ii. 

But  a  suit  by  a  citizen  of  one  State  affainstanoth- 
er  State  in  the  courts  of  tbe  United  States,  is  pro- 
hibited by  the  Eleventh  Amendment  to  the  Consti- 
tution, and  one  State  cannot  create  a  controversy 
with  another  State  within  the  meaninir  of  that  term 
as  used  in  tbe  Judicial  chiusee  of  the  Constitution, 
by  assumtnar  the  prosecution  of  debts  owing  by  the 
other  States  to  its  citizens.  State  v.  State,  2  Sup. 
Ct.  Rep.,  176. 

Nor  can  this  amendment  be  so  construed  as  to  al- 
low the  property  of  a  State  to  be  alienated  or  con- 
veyed in  a  suit  In  equity  againsta  sulmrdlnate  offi- 
cial of  tbe  State.  Preston  v.  Walsh,  13  Fed.  Hep. 
3». 

As  the  State  cannot  be  sued  directly,  the  public 
funds  cannot  lie  reached  indirectly  in  tbe  hands  of 
Its  officers  by  attachment  or  garnishment  at  tbe  in- 
stance of  the  creditors  of  its  employees.  Buchanan 
V.  Alexander.  4  How..  10;  Averill  v.  Tucker,  Z 
Cranch,  0.  C,  644 ;  Providence  &  8.  S.  Co.  v.  Vir- 
ginia F.  &  M.  Ins.  Co.,  11  Fed.  Rep..  287 ;  SchiUman 
V.  Isbam,  II  Conn,.  124 ;  McMeekln  v.  State,  4  Bng. 
(Ark.),  553;  Wild  v.  Ferguson,  28  La.  Ann.. 762;  Tra- 
cr  V.  Hombuckle,  8  Bush.,  886;  Hollo  v.  Andes  Ins. 
CS>.,  23  Oratt.,  SOO ;  Bank  v.  Debrill.  8  Snead  (Teno.), 
378;  Bank  v.  Hodge.  8  Rob.  (La.),  873;  Spaulding  v. 
Imlay,  1  Root,  .Ul :  Wicks  v.  Bank.  12  Ala.,  684 : 
Dobbins  v.  Railroad  Co..  87  Ga.,  240 ;  Mayor,  ko..  of 
Baltimore  v.  Root,  8  Md.,  A5. 

Wben  an  officer  of  the  State  exceeds  the  authority 

See  20  How.  U.  S.,  Book  16. 


conferred  by  law  (Dabney  v.  State  Bank,  3  8.  C,  167 ; 
Belknap  v.  Belknap,  2  Johns.  Ch.,  4(K);  sie  Spring 
Vallev  Wntor-works  v.  Bartlctt,  IBFed.  Rep.;  Cun- 
ningham V.  Macon  &  n.  K.U.  Co.,  3Sup.Ct.  Rep., 2W). 
or  Is  procecrtlnir  under  an  unconstitutional  'aw,  he 
may  >>e  liable  to  suit  (State  Lotter.v  t^o.  v.  Fitzpat- 
rick.  3  Won(l9,  3i3;  Clavbrook  v.  Owonshor,  ID  Fed. 
Rep..  297  ;  Hancock  v.  Walsh,  .S  Woods,  IKK) :  Lynn  v. 
Polk,  8  Lea.  (Tonu.),  131  :  Davis  v.  Gray,  16  Wall., 
208;  Cunningham  v.  Macon  &  B.  R.  R.  Co..  3 
Sup.  Ct.  Hep.,  aei,  but  when  actiiiMT  under 
a  valid  law,  or  the  property  soutfht  to  be 
reached  in  bis  bands  is  the  lawful  property  of  the 
State,  he  Is  exempt  from  suit,  to  the  same  extent 
that  tbe  State  itself  would  be.  Queen  v.  Powell,  1 
O.  B.,  8S2 ;  8.  C,  4  Perry  ft  D.,  719  :  Queen  v.  Comrs. 
of  Treasury,  L.  R.,  7  0.  B.,  887-399;  State  v. 
Burke.  83  La.  Ann.,  498 :  Tate  v.  Salmon,  13  Re- 
porter, 144  ;  Preston  v.  Walsh,  10  Fed.  Rep.,  815-328; 
McCauley  v.  Kellogg.  2  Woods,  18,  22,  28 ;  Govemer 
V.  Madrazo,  1  Pet.,  110 ;  Er,  parte  Madrazo,  7  Pet., 
627  :  U.  8.  V.  Peters,  5  Cranch,  116 ;  Oshorn  v.  Bank, 
»  Wbeaton,  738 ;  Davis  v.  Gray.  16  Wall.,  208;  Carr 
V.  U.  8.,  98  U.  8..  438 ;  Board  of  Liquidation  v.  Mo- 
Comb,  92  U.  8.,  631 ;  Chatfraix  v.  Bd.  of  Liquidation. 
U  Fed.  Rep.,  638 ;  Provideooe  Jc  8.  8.  Co.  v.  Vir- 
ginia F.^cM.  Ins.  Co..  11  Fed.  Hep.,  287 :  U.  8.  v. 
Lee,  108  U.  8m  196,  and  cases  cited;  Antoni  v.  Oreen- 
how,  2  Sup.  Ct.  Rep.,  01;  State  v.  Jumel,  2  Sup.  Ct. 
Rep.,  128. 

No  Jutlgment  can  I>e  Tendered  against  tbe  United 
Stntex  for  tmlance  found  duo  defendant  on  set- 
off.   Recslde  v.  Walker,  62  U.  8.  (11  How.).  272. 
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Mr.  Ch^f  Juitiee  Taney  delivered  the 
opinioo  of  the  court: 

This  is  a  bill  in  equity,  brought  in  the  Chan- 
cery Court  of  the  Slate  of  Arkansas,  to  recover 
the  money  due  or  on  which  bad  arisen  from, 
certain  bonds  issued  by  the  State,  to  which  the 
complainants  claimed  to  be  entitled.  The  bill 
is  drawn  out  very  much  at  length,  and  states 
particularly  the  bonds  and  contracts  on  which 
the  complainants  are  proceeding,  and  also  cer- 
tain laws  and  Acts  of  the  State,  which  the  bill 
alleges  impaired  the  obligation  of  these  contracts 
and  were  forbidden  by  the  Constitution  of  the 
United  States. 

It  is  unnecessary,  however,  to  state  at  large 
the  contents  of  the  bill,  or  the  particular  con- 
tracts and  bonds  to  which  It  refers,  because  the 
decision  of  the  State  Court  dismissing  the  bill 
has  DO  relation  to  the  validity  of  these  contracts, 
or  to  the  rights  and  obligations  which  they 
created.  The  bill  was  dismissed  by  the  State 
Court  upon  the  same  ground  with  the  common- 
law  actions  above  mentioned;  and  the  appeal 
to  this  court  must  be  disposed  of  upon  the 
principles  upon  which  we  have  dismissed  the 
writs  of  ern>r. 

The  bill  was  flled  in  November.  1854,  and  in 
February,  1856,  the  attorney  for  the  Btate 
moved  the  court  to  dismiss  it,  unless  the  bonds 
upon  Vhich  the  complainants  were  proceeding 
were  forthwith  filed  according  to  the  provisions 
of  the  Act  of  December,  1854.  The  complain 
ants  put  in  written  objections  to  the  motion, 
and  finally  refused  to  file  the  bonds.  The  court 
overruled  the  objections  as  ineufBdent,  and 
dismissed  the  bill. 

The  complainants  call  their  bill  a  cross-bill. 
The  bill  filed  by  the  Slate,  and  which  gave  rise 
to  this,  is  not  set  forth  in  full  in  the  transcript. 
The  appellants  in  their  bill  reier  to  it,  und 
state  that  it  was  filed  by  the  State  for  ilnelf 
and  in  behalf  of  all  the  creditors  of  the  Real 
Estate  Bunk;  and  that  it  claims  for  the  State  a 
right  to  share  with  other  creditors  of  the  Bank 
in  certain  aieets  of  the  Bank  in  the  hands  of 
trustees,  although  the  bonds  issued  by  the  State 
which  furnished  the  capital  for  the  Bank,  had 
not  been  paid:  and  many  of  these  bonds  were 
held  by  the  appellants,  who  were  creditors  to 
the  Bunk  as  well  as  of  the  State. 

But  ihi.H  is  not  a  crossbill  in  the  chancery 
sense  of  ihu  words;  the  complainants,  accord- 
ing 10  their  own  statement,  were  not  defend- 
ants in  the  suit  brought  by  the  Slate.  They 
cannot,  therefore,  file  a  cross  bill,  nor  be  re 
garded  as  difending  themselves  in  that  form  of 

Eroceetling  against  the  suit  of  the  State.  Their 
ill  is  evidently  a  suit  against  the  Slate  and 
others,  to  enforce  the  payment  of  money  due 
on  certain  contracts  made  l)y  the  Slate,  and  the 
Slate  is  made  a  party  defemlant  in  the  suit. 
And  for  the  reasons  araigned  in  the  aforegoing 
cases  at  common  law,  the  judgment  of  theSlale 
court  dismissing  the  bill  i.H  not  open  to  revision 
here.  Like  the  cases  at  a>mmon  law,  it  was 
dismissed  by  the  State  Court  for  want  of  juris 
diction  lo  proceed  further,  after  the  passage  of 
the  Act  of  December,  1854. 

The  appellants  have  not  sought  to  come  In 
under  Ihe  bill  filed  by  the  Stale  for  its<-lf  and 
all  the  creditors  of  the  Real  Estate  Bank,  and 
to  xhare  with  the  Slate  the  assets  in  the  hands 
of  the  trustees,  who  are  assignees  of  the  Bank. 
»84 


Nor,  indeed,  could  they  do  so  upon  the  aDe^ 
tioDS  made  in  their  bill;  for  they  do  not  daim 
a  common  interest  with  the  State  in  the  fund 
they  are  pursuing,  but  an  adverse  interest,  and 
deny  the  right  of  the  State  to  share  in  it,  and 
could  not,  therefore,  come  in  and  aseodate 
themselves  as  complainants  with  Ihe  State  in  its 
creditor's  bill,  when  they  denied  that  the  State 
was  a  creditor  of  the  fund. 

The  laws  and  proceedings  on  the  part  of  the 
State  may  have  operated  harshly  and  unjustly 
upon  the  appellants.  But  it  is  not  the  province 
of  this  court  to  decide  ttiat  question.  Those 
who  deal  in  the  bonds  and  obligations  of  • 
sovereign  State  are  aware  that  they  must  rely 
altogether  on  the  sense  of  justice  and  goud 
faith  of  the  State:  and  that  the  judiciary  <m  the 
Stat«  cannot  interfere  to  enforce  these  contracts 
without  the  consent  of  the  Slate,  and  the  cootts 
of  the  United  Slates  are  expressly  prcdtifaiied 
from  exercising  such  a  jurisdiction. 

The  eate  mutt  be  dittaitttd  for  aant  ofjuru- 
diction  in  thit  court. 

The  case  of  77m  Bank  of  Wiuhingion  et  aL 
against  The  State  of  Arkanm*  and  the  Bank  tf 
Arkantat,  being  confessedly  an  original  bill, 
must  be  disposed  of  in  like  manner. 


JOHN  B.  IRVINE,  Appt.. 

WILLIAM  B.  MARSHALL  Ain>  THOMAS 
BARTON. 
(See  8.  C.  ao  How.,  SS8-57t.) 
Landt  in  Territorie*  belong  to  U.  8. — to  be  di$- 
poiedofby  their  law$ — agent,  obtainiiig  patent 
for  land,  it  truttee  for  prina'pal — praetioe  tf 
Department  ennnat  control  emirt. 

Al\  the  lands  In  the  Territories,  not  appropriated 
b}'  comnetentauthnrity  beforethey  wereaoquircd. 
are  In  the  flrsMiistance  the  exclusive  property  af 
the  United  States,  to  be  disposed  of  lo  sucta  per- 
sons, at  such  times,  and  in  suob  modes,  and  by  Miob 
titles,  as  the  government  max  deem  moet  adran- 
tajfeoui". 

A  Territory  cannot.by  its  law.  Interpose  and  die- 
tate  to  the  Uiiiled  States,  to  whom,  and  In  what 
mode,  and  by  what  title,  the  public  lands  sbaU  be 
conveyed,  or  denounce  a  forfeilure. 

The  ayent  who  hits  entered  the  land  for  liiinseU. 
and  obtained  a  patent  In  hio  own  name,  becomrs  a 
trustee  for  hlf>  principal,  and  cannot  hold  tbe  laad 
under  such  entry,  otherwise  tlum  as  such  tmsicc 

Whenever  tbe  question  In  any  court.  Stale  or 
Federal,  Is  whether  a  title  to  land  which  ' 


the  property  of  tbe  United  Stutea  has  passed, 
question  must  t)c  solved  by  the  laws  ui  the  United 
atHte». 

Tbe  pmctice  or  the  opinion  of  tbe  officers  of  tte 
Iiand  Department  cannot  control  the  action  or  the 
opinion  of  this  court  in  expoundlnr  the  law  with 
reference  to  tbe  rlybts  of  partlea  UtlsaDt  before 
them. 

Argved  Apr.  IB,  1868      Decided  llaj/  U,  ISS8. 

IN  ERROR  to  tbe  Supreme  Court  of  tbe  Ter- 
ritory of  Minnesota. 
The  liistory  of  Ihe  case  and  the  facts  inyotved 
sufficiently  appear  in  the  opinion  of  the  court. 
iVr.  James  Cooper,  for  appellant. 
The  defendant,  Marshall,  having  purdiaaed 
the  land  in  his  own  name,  with  the  money  of 
the  complainant,  at  complainant's  request,  ■ 
trust  is  implied  in  favor  of  tbe  latter,  such  as  a 
court  of  equity  always  enforces.  Trusts  of  this 
kind  arc  not  within  the  Statute  of  Frauds,  and 
are  expressly  excepted  from  the  operation  of 
the  Statutes  of  Minnesota. 

•t  V.  S 
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Ch.  44,  R.  S.  Minn.,  sees.  5  and  0,  pp.  202, 
208;  Ch.  62,  sees.  6  and  7,  p.  267;  2  Atk.,  248; 
8  Binn.,  802-305;  2  Story,  Eq.  Jur.,  gee.  1201; 
4  Kenl's  Com.,  605;  Jaeknon  v.  FeU«r,  2  Wend., 
465;  Jaekum  t.  Matudorf,  11  Johns.,  91 ;  Fineh 
T.  Fineh,  16  Vea.,  60;  Boyd  v.  McLean,  1 
Johns.  Ch.,  682;  Bider  ▼.  Kidder,  10  Yes., 
860(a). 

An  agent  authorized  to  purchase  an  estate 
for  his  principal,  but  who  purchases  it  for 
himself,  will  be  held  a  trustee  for  his  principal. 

1  Btory,  Eq.  Jur.,  sees.,  262,  816.  895;  2 
Story,  Eq.  Jur.,  sees.  1211  (a),  1196, 1197,  759, 
7«0.  768;  2  Atlc.,  99:  8  Wood.  Lea,  67,  p.  429; 
Kul«r  T.  KMcr,  2  Watte,  324;  FMile*  v.  Beadr 
*no.  8  S.  &  R.,  492. 

The  Statute  of  Minnesota  (R.  S.,  ch.  62, 
sees.  6  and  7),  in  relation  to  fraudulent  convey- 
ances, being  substantially  similar  to  29  Charles 
II.,  ch.  8.  The  case  at  bar  is  not  within  its 
operation,  espedallT  as  the  defendante  have 
confeKed  bv  their  demurrer  the  facte  set  forth 
in  the  complaint,  without  pleading  or  otherwise 
insisting  on  the  Statute  as  a  defense  or  bar. 

6  Yes.,  12,  87,  648,  666;  2  Story,  Eq.  Jur., 
765-757. 

Moreover,  the  Statutes  of  Minnesota  do  not 
refer  to,  and  cannot  affect,  sales  under  the  au- 
thority of  the  laws  of  the  United  States.  The 
certificate  of  purchase  given  to  Marshall  by  the 
officer  who  made  the  sale,  was  not  a  deeid  or 
devise  within  the  meaning  of  the  Statute.  Fur- 
ther, a  court  of  equity  will  not  permit  a  Statute 
to  prevent  frauds,  even  where  it  would  be 
otherwise  applicable,  to  be  used  as  an  instru- 
ment to  aid  m  the  protection  of  fraud,  or  as  a 
shield  to  protect  it. 

1  Story,  Eq.  Jur.,  830,  489;  2  Id.,  769,  761; 
a  Atk.,  100;  IP.  Wms.,  618. 

Mettn.  John  B.  Briabin,  H.  L.  Stevens 
and  J.  EL  Bradley,  for  appellee: 

The  Revised  Statutes  of  Minnesota  have 
abolished  resulting  triiste  of  the  character  set 
forth  in  the  complaint. 

Rev.  Stat.,  ch.  44,  pp.  202,  203,  sees.  1,  7, 
8.9. 

These  provisions  are  substantially  copied 
from  the  Revised.  Statutes  of  New  York,  which 
have  been  construed  by  the  courte  of  that  State 
to  cover  cases  like  the  present. 

Jf(/rUm  V.  Stone.  8  Paige,  222;  Watson  ▼.  Le- 
Row,  6  Barb.,  481;  Jencks  v.  Alexander,  11 
Paige,  619;  Loundmry  v.  Pwrdy,  16  Bub., 
880. 

As  to  the  necessity  of  pleading  a  Statute,  the 
rule  has  always  been  that  where  a  Statute 
makes  a  deed,  or  agreement,  or  other  act  void, 
the  plaintiff  must  show  that  the  circumstances 
existed  under  which  alone  it  can  have  validity. 

WUUatm  V.  In*.  Co.,  of  N.  A.,  9  How.  Pr., 
866. 

Mr.  Juttiee  Daniel  delivered  the  opinion  of 
the  court: 

The  proceedings  in  this  cause,  though 
in  form  somewhat  anomalous  and  peculiu-, 
may  be  regarded  as  presenting  substantially 
the  case  of  a  bill  for  a  specific  performance  of 
a  contract;  a  demurrer  to  the  relief  sought  by 
that  bill,  a  decree  (or  what  in  the  proceedings 
is  called  a  judgment)  sustaining  the  demurrer, 
although  there  is  no  express  or  formal  direction 
or  order  for  a  dismission  of  the  bill ;  and  a  gen- 
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eral  affirmance,  by  what  is  styled  the  judg- 
ment of  the  Supreme  Court  of  the  Terntory, 
of  the  decision  of  the  District  Court. 

The  appellant,  in  his  complaint  in  the  Dis- 
trict Court  of  the  Territory,  alleges,  that  at  a 
sale  of  public  lands  which  occurred  on  the  1  itb 
day  of  September,  in  the  year  1864,  at  the 
Land  Office  at  Stillwater,  in  the  Territory  of 
Minnesota,  in  pursuance  of  the  proclamation 
of  the  President  of  the  United  States,  the  ap- 
pellee, Marshal],  as  the  agent,  and  with  the  funds 
and  under  the  authority  of  the  complainant, 
and  of  the  appellee.  Barton,  purchased  for  them 
the  southwest  quarter  of  section  number  seven, 
in  township  number  twenty  eight  north,  of 
range  twenty-three  west,  in  the  Cpunty  of 
Ramsey,  containing  one  hundred  and  sixty 
acres,  at  the  price  of  $1.26  per  acre,  making  an 
aggregate  of  $200  for  the  entire  purchase;  the 
certificate  for  which  purchase  was,  with  the 
assent  of  the  complainant  and  Barton,  issued 
in  the  name  of  their  said  agent,  Marshall. 
That  notwithstanding  the  equality  of  interest 
in  the  land  in  the  complainant  and  Barton,  and 
the  fact  that  the  price  was  furnished  by  them 
in  equal  portions,  viz:  $100  by  each  of  these 
parties,  the  appellee.  Barton,  has  claimed  the 
entire  tract  of  land;  and  the  agent,  Marshall, 
in  consequence,  or  under  the  pretext  of  this 
pretension,  refuses  to  convey  to  the  complain- 
ant his  rightful  portion,  viz.:  one  full  undi- 
vided moiety  of  these  lands. 

The  bill  next  changes,  that  Marshall  is  abo^t 
to  convev  the  whole  of  the  land  to  Barton,  in 
fraud  01  the  complainant's  righte,  and  con- 
cludes with  a  prayer  that  Marshall  may  be  en- 
joined from  executing  such  a  conveyance  to 
Barton,  and  may  be  compelled  to  convey  to  the 
complainant  his  full  undlvded  half  part  of  the 
land,  in  conformity  with  the  terms  and  objects 
of  the  purchase;  it  contains  also  a  prayer  for 
general  relief.  To  this  complaint  there  was  no 
answer;  but  the  record  of  the  District  Court  dis- 
closes the  following  entries: 

"  Territory  of  Minnesota,  County  of  Ram- 
sey. District  Court,  2d  district.  John  R. 
Irvine  against  William  R.  Marshall  and  Tho- 
mas Barton.  Then  came  the  defendants,  by 
their  attorney,  and  demur  to  the  complaint  of 
the  plaintiff  herein,  and  specify  the  following 
grounds  of  demurrer: 

First.  The  complaint  does  not  state  on 
ito  face  facte  sufficient  to  constitute  a  cause  of 
action. 

Second,  The  complaint  alleges  that  the 
defendant,  Mardiall,  purchased  the  land  men- 
tioned therein,  in  trust  for  the  plaintiff  and 
the  defendant,  Barton.  No  trust  arises  or  can 
grow  out  of  the  facts  stated. 

Third.  Admitting  that  a  trust  could  arise 
upon  the  facte,  the  complaint  does  not  show 
tile  plaintiff  entitled  to  the  relief  sought,  inas- 
much as  it  does  not  specify  the  nature  of  the 
trust. 

Fourth.  There  is  a  defect  of  the  parties 
defendante;  it  does  not  appear  that  the  defend- 
ant. Barton,  has  any  interest  in  the  event  of 
the  action.  It  does  not  appear  that  the  defend- 
ant. Barton,  has  any  interest  '  in  the  event  of 
the  suit,  adverse  to  the  plaintiff.' " 

J^ext  follows  the  decision,  judgment,  or  de- 
cree, by  whichsoever  of  these  titles  it  may  be 
appropriately    designated,    in    these    words: 

V96 


Digitized  by 


Google 


E58-671 


BUFRBICB  OOUBT  OF  TRB  UHITXD  StATBS. 


Dsc.  Tebm, 


"  There  is  do  allegation  in  the  complaint  that 
the  conveyance  was  taken  without  the  knowl- 
edge or  consent  of  the  complainant,  nor  that 
the  purchase  was  made  in  violation  of  some 
trust.  The  complainant  does  not  therefore 
bring  himself  within  the  provisions  of  sec.  9,  p. 
202,  of  the  Revised  Statutes,  and  the  demurrer 
must  be  sustained.  See,  also,  sec.  6,  of  the 
same  chapter.  I  do  not  discover  any  defect  of 
parties.  The  plaintiff  has  twenty  davs  to 
amend,  so  as  to  bring  his  complaint  within  the 
provisions  of  sec.  9  referred  to,  if  he  shall  be 
advised  that  the  facts  will  warrant  it." 

There  having  been  no  amendment  of  the 
pleadings  in  the  District  Court,  either  proposed 
or  allowed,  the  decision  of  that  court  must  be 
regarded  as  final  between  the  parties  upon  the 
case,  as  disclosed  on  the  face  of  the  record; 
and  that  decision  having  been  taken  by  appeal 
to  the  Supreme  Court  of  the  Territory,  the  fol- 
lowing transcript  is  certified  as  containing  the 
proceedings  of  the  latter  tribunal  in  this  cause: 
'  'JoTot  R.  Ibvinb,  Appt,      1 

MAB8HALI,JiDBAKTON.       [  Jol/ 1«.  1856. 

Benpondenla, ) 

This  cause  having  been  argued  and  submit- 
ted, after  due  consideration  of  the  matters  at 
issue  herein,  it  appears  to  the  court  that  in  the 
order  and  judgment  thereon  in  the  court  below, 
there  is  no  error.  It  is  therefore  ordered  that 
said  judgment  be  in  all  things  affirmed,  with 
costs  to  respondents. " 

The  omission  in  this  latter  decision  of  any 
statement  of  the  particular  grounds  on  which 
it  has  been  placed,  and  the  general  reference 
made  by  it  to  the  opinion  of  the  District  Court 
not  showing  the  principles  and  the  authority 
on  which  the  judgment  of  affirmance  has  been 
rested,  lead  necessarily  to  an  examination  of 
the  opinion  of  the  District  Coart  as  the  true 
test  of  conclusions,  adopting  that  opinion  and 
relying  upon  it  for  their  support.  In  such  an 
examination,  it  would  be  unnecessary,  and  even 
irregular,  to  consider  any  points  not  ruled  by 
the  inferior  court;  as  whatever  has  not  been 
adjudged  or  passed  upon  by  an  inferior  tribu- 
nal cannot  be  embraced  in  a  general  judgment, 
either  of  affirmance  or  reversal,  upon  an  appeid 
from  its  opinion. 

The  points  Intended  to  be  ruled  by  the  Dis- 
trict Court,  and  affirmed  by  the  Supreme  Court 
of  Minnesota,  if  sought  for  solely  upon  the 
face  of  the  judgments  of  those  courts,  or  even 
with  the  aicTof  the  references  to  the  Territorial 
Statute  furnished  by  the  former  judgment,  it 
might  be  difficult  to  discover.  Connecting 
those  references,  however,  with  the  7th  and  8th 
sections  of  the  Statutes  of  Minnesota  ( Rev.  Stat. , 
pp.  208,  208),  we  may  perceive  in  the  decisions 
of  these  Territorial  courts  the  design  to  assert 
and  establish  the  following  portions,  viz. : 
That  in  every  instance  of  a  grant  or  purchase, 
or  of  an  agreement  for  the  purchase  of  lands 
for  a  valuable  consideration,  in  which  the  price 
or  consideration  shall  be  paid  by  one  person, 
and  the  conveyance  or  the  contract  for  title 
shall  be  to  another,  no  use  or  trust  shall  result 
in  favor  of  the  person  b^  whom  such  payment 
shall  be  made,  but  the  title  and  possession  shall 
vest  exclusively  in  the  person  named  as  the 
alienee  in  such  conveyance  or  agreement.  The 
position  asserted  by  the  court  of  Minnesota,  in 
9W 


interpreting  their  Statute,  must  be  understood 
as  broadly  as  it  has  just  been  stated,  (h-  it  hat 
so  application  to  the  case  before  us.  It  is  a 
denunciation  of  ever3rthing  like  an  eqaitatde 
title  or  lien,  or  a  resulting  trust,  with  the  ex- 
ceptions contained  in  the  8th  and  9th  sections 
of  the  Statute,  of  the  interests  of  creditors  of 
the  equitable  claimant,  of  instances  in  which  the 
alienee  or  agent  shall,  without  the  knowledge 
and  consent  of  him  who  paid  the  consideratiMi. 
have  taken  the  conveyance  in  his  own  name; 
or  shall,  in  violation  of  some  tmst,  have  pur- 
chased the  lands  with  moneys  belonging  to 
another  person. 

The  authority  and  effect  of  the  Territorial 
laws  of  Minnesota  upon  subjects  within  the 
legitimate  bounds  or  cognizance  of  that  Terri- 
torial Oovemment,  no  person,  it  is  presumed, 
will  be  disposed  to  question ;  but  it  seems  equally 
clear  that  to  respect  the  rights  and  interests 
whfch  come  not  within  Uie  scope  of  that  au- 
thority, but  which  are  created  by  the  Constito- 
tion  and  laws  of  the  United  States,  imposes  a 
duty  as  sacred  as  any  which  enjoina  upon  a 
State  or  Territory  the  obligation  to  protect  and 
maintain  whatever  of  power  may  justly  belong 
to  it.  And  it  cannot  without  extravagance  be 
supposed,  that  to  secure  these  proper  and  neo- 
eesary  ends,  the  Territory  should  aasume  the 
power  to  control  the  acquwition  or  transmission 
of  property  never  belonging  to,  and  not  ac- 
quired from,  herself;  to  which,  therefore,  she 
eeuld  annex  no  conditions,  much  leas  condi- 
tions which  might  impair  the  interests  of  the 
citizens  of  every  State,  and  of  every  State  col- 
lectively in  the  Confederacy,  and  even  of  the 
Uidted  States,  and  render  utterly  worthless, 
and  incapable  of  being  disposed  of,  subjects  in 
which  the  Territory  has  no  legal  right  or  pro- 
perty whatsoever.  It  cannot  m  deiued  that  all 
the  lands  in  the  Territories,  not  appropriated 
by  competent  authority  before  they  were  ac- 
quired, are  in  the  first  instance  the  exclusive 
property  of  the  United  States,  to  be  disposed  of 
to  such  persons,  at  such  tiines,  and  in  anch 
modes,  and  by  such  titles,  as  the  govemnwDt 
may  deem  most  advantageous  to  Xh»  public 
flsc,  or  in  other  respects  most  politic  This 
right  has  been  uniformly  reserved  by  solemn 
compacts  upon  the  admission  of  new  States, 
and  has  heretofore  been  reoogniaed  and  scrup- 
ulously respected  by  sovereign  States  withia 
which  large  portions  of  the  public  lands  have 
been  comprised,«md  within  which  much  of  those 
lands  is  still  remaining.  Can  this  right  co-ex- 
ist wjth  a  power  in  a  Territory  (itself  the  prop- 
erty of  the  United  States)  to  interpose  and  to 
dictate  to  the  United  States  to  whom,  and  ia 
what  mode,  and  by  what  title,  the  public  lands 
shall  be  oonveyeaT  If  a  person  desiroos  ot 
purchasing  sbtdl  depute  an  agent  to  attend  a 
sale  of  puDlic  lands,  and  if  at  such  sale  pay- 
ment be  made  by  the  agent  with  the  funds  of 
his  principal,  a!nd  both  agent  and  principal 
shall  present  themselves  at  the  General  Land 
Office,  and  mutually  request  a  patent  to  be 
issued  to  the  true  owner,  can  it  possibly  be 
thought  within  the  competency  of  a  Territorial 
Legislature,  either  upon  the  suggestion,  orapoa 
proof  of  the  fact,  that  a  certificaie  of  purdbase 
was  given  to  the  agent  in  his  own  name,  to  ia- 
terpose,  and  say  to  the  Federal  Govemiiient. 
you  shall  not  make  a  title  to  this  person  whom 
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you  know,  upon  the  aeknowledgment  of  all 
concerned.  U  the  true  and  bona  fide  purchaser 
of  the  land,  and  if  yeu  do  wc  will  vacate  that 
title?  Is  it  not  for  the  increase  of  the  revenue 
th*t  the  sales  of  the  public  lands  should 
be  as  extensive  as  possible,  and  is  it  not 
obviously  promotive  of  this  end,  that  persons 
who  can  attend  and  bid  at  those  sales  by  agent 
or  attorney  only,  as  well  as  those  who  can  at- 
pend  them  in  person,  should  have  the  power  to 
purchase;  and  would  not  an  inhibition  of  this 
privil^e  operate  to  restrict  the  sales  of  the  pub- 
lic lands,  and  thereby  injure  the  revenue  of 
the  government?  And  eui  bono,  should  this 
mischief  be  permitted?  Simply  to  favor  a 
visionary  innovation  for  the  destruction  of  re- 
sulting trusts  and  equitable  titles,  a  class  of 
titles  resting  upon  the  essential  elements  of  all 
honest  titles,  truth  and  justice,  and  coeval 
with  the  very  rudiments  of  equity  law.  And 
this  innovation,  too,  to  be  extended  not  merely 
to  cases  which  from  contestation  or  from  de- 
fective proof  might  be  uncertain  or  hazardous, 
bat  to  instances  which  shall  forbid  to  persons 
willing  and  proffering  the  fulfillment  of  their 
duty,  the  power  to  do  so;  the  power  of  being 
honest — a  power  surely  not  so  often  exerted  as 
to  merit  being  repulsed  as  obtrusive  and  un- 
gracious. 

1st.  It  has  been  argued  that  the  subject  of 
this  controversy  is  situated  within  the  limits  of 
the  Territory. 

2d.  That  it  is  property,  and  may  pass  as 
sach  by  devise  or  inheritance. 

8d.  That  in  some  of  the  States  and  Terri- 
tories, actions  at  law  may  be  maintained  on 
these  certificates. 

4th.  It  is  asked  under  what  head  of  jurisdic- 
tion, in  the  absence  of  express  and  particular 
statutory  provision,  the  courts  of  the  United 
States  can  recognize  or  enforce  a  resulting  trust 
like  that  in  the  present  case.  The  fallacy  of 
the  conclusion  attempted  from  the  first  of  the 
positions  just  stated,  consists  in  the  supposi- 
tion, that  the  control  of  the  United  States  over 
property  admitted  to  be  their  own,  is  depend- 
ent upon  locality,  as  to  the  point  within  the 
limitsof  aState  or  Territory  within  which  tliat 
property  may  be  situated.  But  as  the  control, 
enjoyment,  or  disposal  of  that  property,  must 
be  exclusively  in  the  United  States,  anywhere 
and  everywhere  within  their  own  limits,  and 
within  the  powers  delegated  by  the  Constitu- 
tion, no  State,  and  much  less  can  a  Territory 
(ret  remaining  under  the  aut{)ority  of  the 
Federal  Qovernment),  interfere  with  the  reg- 
ular, the  just  and  necessary  powers  of  the 
latter.  Another  error,  inherent  in  the  same 
position,  is  seen  in  the  supposition  that  the  con- 
tracts of  the  government  with  respect  to  sub- 
jects within  its  constitutional  competency  are 
also  local,  confined  in  their  effect  and  opera- 
tion strictly  to  the  titut  of  the  subjects  to 
which  they  relate.  The  true  principle  appli- 
cable to  the  objection  just  noted,  and  by  which 
that  objection  is  at  once  obviated,  we  hold  to 
be  this:  That  within  the  provisions  prescribed 
by  the  Constitution,  and  by  the  laws  enacted  in 
accordance  with  the  Constitution,  the  Acts  and 
powers  of  the  Government  are  to  be  inter- 
preted and  applied  so  as  to  create  and  maiataia 
a  system,  general,  equal,  and  beneficial  as  a 
whole.  By  this  rule,  the  Acts  and  the  contracts 
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of  the  Government  must  be  understood  as  re- 
ferring to  and  sustaining  the  rights  and  inter- 
ests of  all  the  members  of  this  Confederacy,  and 
as  neither  emanating  from,  nor  intended  for 
the  pitomotion  of,  any  policy  peculiarly  local, 
nor  In  any  respect  dependent  upon  such  policy. 
The  system  adopted  for  the  disposition  of  the 
public  lands  embraces  the  interests  of  all  the 
States,  and  proposes  the  equal  participation 
therein  of  all  the  people  of  all  the  Stales.  This 
system  is,  therefore,  peculiarly  and  exclusively 
the  exercise  of  a  Federal  power.  The  theater 
of  its  accomplishment  is  the  seat  of  the  Federal 
Government.  Ttie  mode  of  that  accomplish- 
ment, the  evidences  or  muniments  of  right  it 
bestows,  are  all  the  work  of  federal  functiona- 
ries alone.  Are  these  things  in  any  degree  com- 
patible with  the  claim  to  prescribie  to  the  Unit- 
ed States  the  modes  or  the  extent  in  which 
thev  may  dispose  of  their  own  property,  or  with 
a  denunciation  of  a  forfeiture  as  the  conse- 
quence of  a  departure  from  such  a  pretension? 

With  regard  to  the  positions,  that  the  right 
acquired  by  a  purchase  of  a  certificate,  bona 
Jide  made,  is  property  in  the  vendee,  even  be- 
fore the  emanation  of  the  patent,  and  that  some 
of  the  States  have  permitted  suits  at  law  to  be 
instituted  on  certificates  of  purchase  (as  several 
have  permitted  such  suits  on  other  equitable 
titles),  it  is  not  perceived  that  the  concession  of 
either  or  both  of  these  positions  can  in  any 
degree  impair  the  right  of  the  United  States  to 
contract  upon  their  own  terms  for  the  sale  of 
theu*  own  property,  or  diminish  their  obliga- 
tion in  the  fulfillment  of  their  contract  in 
good  faith,  to  convey  to  their  vendee  the  sub- 
ject for  which  he  has  paid  them.  There  cer- 
tainly can  exist  nowhere  a  power  to  compel 
them  to  convey  to  any  person,  and  much  less 
to  require  of  them  the  perpetration  of  a  fraud 
in  l)ehalf  of  one  in  whom  no  shadow  of  a  valid 
title  is  shown;  and  who,  by  the  pleadings  in 
this  cause  it  is  admitted,  has  acted  dishonestly ; 
whose  admitted  dishonesty  indeed  is  the  alleged 
and  the  sole  foundation  of  the  claim  of  the  de- 
fendants. 

When  the  engagements  or  undertaking  of  the 
United  States,  with  respect  to  property  exclu- 
sively and  confessedly  their  own,  from  a  period 
anterior  to  the  existence  of  the  Territorial  Gov- 
ernment, shall  have  been  consummated;  when 
the  subject,  and  all  control  over  it,  shall  have 
passed  from  the  United  States,  and  liave  be- 
come vested  in  a  citizen  or  resident  of  the  Terri- 
tory, then  indeed  the  Territorial  regulations 
may  operate  upon  it;  but  whilst  these  remain 
in  the  United  States,  or  are  affected  by  their 
rights,  or  powers,  or  duties,  those  rights,  du- 
ties, or  powers,  can  in  nowise  be  influenced 
by  an  inferior  and  subordinate  authority. 

With  regard  to  the  fourth  objection,  of  a 
want  of  jurisdiction  in  the  courts  of  the  United 
Slates,  in  the  at>sence  of  express  statutory 
provisions,  to  recognize  and  entorce  a  resulting 
trust  like  that  presented  by  the  present  case,  it 
is  a  sufficient  response  to  say,  that  the  jurisdic- 
tion of  the  courts  of  the  United  States  is  prop- 
erly commensurate  with  every  right  and  duty 
created,  declared,  or  necessarily  implied,  by 
and  under  the  Constitution  and  laws  of  the 
United  States.  Those  courts  are  created  courts 
of  common  law  and  equity;  and  under  which- 
soever of  those  classes  of  jurisprudence  such 
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rights  or  duties  may  fall,  or  be  appropriately 
ranged,  they  are  tobe  taken  cognizance  of  and 
adjudicated  according  to  the  settled  and  known 
principles  of  that  division  to  which  they  be- 
long. 

By  the  language  of  the  Constitution,  it  is  ex- 
pressly declared  (art.  3d,  sec.  2,  clause  1),  that 
the  judicial  power  of  the  United  States  shall 
extend  to  all  cases  in  law  and  equity  arising 
under  the  Constitution,  the  laws  of  the  United 
States,  and  treaties  made  under  their  authorit.y. 
By  the  Statute  which  organized  the  judiciary 
of  the  United  States,  it  is  provided,  that  the 
circuit  courts  shall  have  jurisdiction  of  suits  of 
a  civil  nature  "at  common  law  or  in  equity." 
Vide  1  Stat,  at  L.,  p.  78,  sec.  11.  In  the  in- 
terpretation of  these  clauses  of  the  Constitu- 
tion and  the  Statute,  this  court  has  repeatedly 
ruled,  that  by  cases  at  common  law  are  to  be 
understood  suits  in  which  legal  rights  are  to  be 
ascertained  and  determined,  in  contradistinc- 
tion to  those  where  equitable  rights  alone  ate 
recognized,  and  equitable  remedies  ate  admia- 
istered.  Vide  Parmnt  v.  Bedford,  8  Pet.,  447, 
and  Bobinion  v.  Campbett.Z  Wheat.,  212.  That 
by  cases  In  equity  are  to  be  understood  suits  in 
which  relief  is  sought  according  to  the  prin- 
ciples and  practice  of  the  equity  jurisdiction, 
as  established  in  English  jurisprudence.  Vide 
the  case  of  Bobinnon  v.  CampbeU,  just  cited,  and 
the  United  tHatei  v.  Howland,  4  Wheat.,  108. 
Here,  then,  is  an  exposition  both  of  the  Con- 
stitution and  laws  of  the  United  States,  with 
reference  both  to  the  jurisdiction  and  powers 
of  their  courts,  and  to  the  instances  in  which 
it  is  their  duty  to  exercise  those  powers;  and 
the  inquiry  forces  itself  upon  us,  who  shall 
or  can  have  the  authority  to  deprive  them  of 
those  powers  and  that  jurisdiction?  Or  can 
those  courts,  consistently  with  their  duty,  re- 
fuse to  exert  those  powers  and  that  jurisdic- 
tion for  the  protection  of  rights  arising  under 
the  Constitution  and  laws,  in  the  acceptation 
in  which  both  have  been  interpreted  and  sanc- 
tioned? 

With  respect  to  resulting  trusts,  and  the  ju- 
risdiction and  duty  of  the  courts  of  the 
United  States  to  enforce  them,  the  opinion  of 
this  court  has  been  emphatically  declared ;  and 
so  declared  in  a  case  of  peculiar  force  and  ap- 
possiteness,  because  it  related  to  the  acts  of  an 
agent  in  the  entry  and  survey  of  lands,  and  is 
in  its  principal  features  essentially  the  same 
with  the  cause  now  under  consideration.  We 
allude  to  the  case  of  Mauie  v.  Watt*,  reported 
in  the  6th  vol.  of  Cranch,  p  148.  This  was  a 
suit  in  equity  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kentucky,  to  compel 
the  conveyance  of  land  from  an  agent  to  his 
principal,  upon  the  ground  that  the  agent  had 
withdrawn  an  entry  on  lands  made  in  the 
name  of  his  principal,  had  caused  an  entry 
and  survey  to  l>e  made  in  his  own  name,  and 
had  thereby  oblaiaed  a  legal  title  to  this  land. 
Id  decreeincr  the  relief  sought  by  the  complain- 
ant, this  court,  expounding  the  law  by  the 
Chief  Juetiee (pp.  160, 170),  said:  "  If  Massie(i. 
«..  the  agent)  really  believed  that  the  entry  of 
O'NealVhis  principal),  as  made,  could  not  be 
surveyed,  it  was  his  duty  to  amend  it,  or  to 
place  it  elsewhere.  But  if  in  this  he  was  mis- 
taken, it  would  be  dangerous  in  the  extreme — 
it  would  be  a  cover  for  fraud  which  could  tel- 
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dom  be  removed,  if  a  locator  allying  difflcnltiea 
respecting  a  location  might  withdraw  it,  and 
take  the  land  for  himself.  But  Maasie,  the 
agent  of  O'Neal,  has  entered  the  land  for  him- 
self, and  obtained  a  patent  in  his  own  nune. 
AccdfSing  to  the  clearest  and  beet  established 
principles  of  equity,  the  agent  who  so  acts  be- 
comes a  trustee  for  his  principal.  He  cannot 
hold  the  land  under  an  entry  for  himself,  otho'- 
wise  than  as  a  trustee  for  his  principal."  This 
exposition  of  the  equity  powers  oi  the  courts 
of  the  United  States  *  as  applicable  to  re- 
sulting trusts — a  power  inseparable  from  the 
cognizance  over  frauds,  one  grc«t  provinoe  of 
equity  jurisprudence — is  conclusive. 

With  respect  to  the  power  of  the  Federal 
Qovemment  to  assert,  through  the  instromen- 
tality  of  its  appropriiUe  organs,  the  adnainiatn- 
tion  of  its  Constitution,  i^hts  and  dutiea.  and 
with  regard  to  such  an  assertion  as  exemplified 
in  the  management  and  disposition  of  the  pub- 
lic lands,  and  the  titles  thereto,  the  inter|mta- 
tion  of  this  court  has  been  settled  too  conclu- 
sively to  admit  of  controversy. 

In  the  case  of  WHeox  ▼.  Jaek$on,  reported  in 
the  18th  of  Pet.,  p.  498,  which  presents  an  in- 
stance of  an  attempt  to  control,  by  the  antfaor- 
ity  of  the  laws  of  the  State  of  Ulinms.tbe  effect 
and  operation  of  a  right  or  title  derivable  from 
the  United  States  to  a  portion  of  the  public 
lands,  this  court  thus  emphatically  declare  the 
law :  "  It  has  been  said  that  the  State  of  Illi- 
nois has  a  right  to  declare,  by  law,  that  a  title 
derived  from  the  United  States,  which  by  their 
laws  is  only  inchoate  and  imperfect,  shall  be 
deemed  as  perfect  a  title  as  if  a  patent  had  is- 
sued from  the  United  States;  and  the  oonstmc- 
tion  of  her  own  courts  seems  to  give  that  effect 
to  her  Statute.  That  State  has  an  undoulMed 
right  to  legislate  as  she  may  please  in  regard  to 
the  remedies  to  be  prosecuted  in  her  courts, 
and  to  regulate  the  disposition  of  the  property 
of  her  citizens,  by  descent,  devise,  or  alienaiioo. 
But  the  pro{)erty  in  question  was  a  part  of  the 
public  domain  of  the  United  States.  Congress 
is  invested  by  the  Constitution  with  the  power 
of  disposing  of  and  making  needful  rules  and 
regulations  respecting  it.  Congress  has  de- 
clared, as  we  have  said,  by  its  legislation,  that 
in  such  a  case  as  this,  a  patent  is  necessary  to 
complete  the  title.  But  in  this  case  no  patent 
has  issued ;  and  therefore,  by  the  laws  of  tlie 
United  States,  the  legal  title  has  not  parsed,  bat 
remains  in  the  UnitM  States.  Now,  if  it  were 
competent  foi^a  State  Legislature  to  say,  that 
notwithstanding  this,  the  title  shall  be  deemed 
to  have  passed,  the  effect  would  be,  not  that 
Congress  had  the  power  of  disposing  of  the 
public  lands,  and  prescribing  the  rules  and  reg- 
ulations concerning  that  disposiUon,  but  that 
Illinois  possessed  it.  That  would  be  to  make 
the  laws  of  Illinois  paramount  to  those  of  Con- 
gress in  relation  to  a  subject  confided  by  the 
Constitution  to  Congress  only;  and  the  pne- 
tical  result  in  this  very^case  would  be,  by  fores 
of  State  legislation,  to  take  from^  the  United 
States  their  own  lands,  against  their  own  wilt 
and  against  their  ovni  laws.  We  hold  the  true 
principle  to  be  this:  that  whenever  the  quealioa 
in  anyfsourt,  State  or  Federal,  is  whether  a  tills 
to  land  which  was  once  the  property  of  the 
United  States  has  passed,  that  question  man  be 
resolved  by  the  laws  of  the  Uiat«d  8ut«i:  bat 
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that  wfaenever,  according  to  those  laws,  the  title 
(hall  hare  ptwsed,  then  the  property,  like  all 
other  prDperty  in  the  State,  is  subject  to  state 
legislation,  so  far  as  that  legisliition  is  consist- 
ent with  the  admission,  that  the  title  passed 
and  vested  according  to  the  laws  of  the  United 
States." 

It  has  been  argued,  that  it  is  the  practice  of  the 
officers  of  the  L^nd  Office  to  receive  the  certifi- 
cate of  purchase,  as  presenting  upon  its  face 
the  only  evidence  of  title,  and  that  those  officers 
will  recognize  no  other  evidence  of  title  but 
this  oertiflcate.  Of  the  practice  or  the  opinion 
of  the  officers  of  the  Land  Department,  no  evi- 
dence is  exhibited  upon  this  record.  But  sup- 
posing these  to  be  in  accordance  with  the  above 
suggestion,  they  could  by  no  means  control  the 
aiction  or  the  opinion  of  this  court  in  expound- 
ing the  law  with  reference  to  the  rights  of  par- 
ties litigant  before  them ;  and  this  they  must  do, 
in  accordance  with  their  own  convictions,  un- 
influenced by  the  opinions  of  any  and  every 
other  department  of  the  government.  The  re- 
ception of  the  certificate  of  purchase  as  evidence 
of  title  may  be  regular  and  convenieniasa  rule  of 
business,  out  it  has  not  been  anywhere  estab 
lished  as  conclusive  evidence,  much  lees  has  it 
been  adjudged  to  forbid  -or  exclude  proofs  of 
the  real  and  just  rights  of  claimants.  It  is  mere 
justice  to  the  officers  of  the  Land  Department, 
to  presume  that  they  would  respect  the  inter- 
pretation of  the  Constitution,  and  laws  pro- 
mulged  by  those  who  are  appointed  to  be  their 
expositors;  but  upon  a  supposition,  or  even 
upon  a  conviction  of  the  converse  of  this,  the 
path  of  duty  here  is  plain  and  direct,  and  must 
be  followea  without  hesitancy  or  deviation. 
The  judgment  of  the  Supreme  Court  of  Minne- 
sota is  reeerted  leith  eoit$,  and  this  cause  is  re- 
manded to  that  court,  with  instructions  that  it 
be  remitted  to  the  District  Court,  with  permis- 
sion to  the  defendant  to  answer  over  to  the  com- 
plaint of  the  plaintiff;  and  in  the  event  of  a 
refusal  or  failure  of  the  defendant  so  to  do,  with 
direction  to  the  District  Court  to  render  a 
judgment  in  favor  of  the  plaintiff,  in  conformity 
with  the  law,  as  ruled  by  this  court  in  this 


Mr.  JuiUee  Nelson  dissenting: 

In  this  case,  Marshall  bought,  at  the  request 
of  Irvine  and  Barton,a  quarter  section  of  land, 
at  a  land  sale  in  Minnesota  Territory,  for 
wliich  $200  was  paid,  and  a  patent  certtficate 
given  to  him  in  his  name.  One  hundred 
dollars  of  the  money  was  furnished  by  Irvine, 
and  one  hundred  by  Barton,  and  the  land,  ac- 
cording to  the  arrangement,  was  to  be  held 
in  trust  by  Marshall,  for  their  benefit.  Barton, 
for  some  reason  not  explained,  afterwards 
claimed  the  whole  instead  of  an  undivided 
half  of 'the  section,  and  demanded  a  con- 
veyance of  the  same  from  Marstiall,  the 
trustee.  Irvine  afterwards  applied  to  the 
trustee  for  a  conveyance  of  his  undivided  half, 
which  was  refused,  in  consequence  of  the  pre- 
vious claim  of  Barton  to  the  whole  section. 
This  suit  is  brought  by  Irvine,  against  Mar- 
shall, the  trustee,  to  compel  him  to  make  the 
alx>ve  conveyance. 

The  court  l>elow,  on  a  demurrer  to  the  com- 
plaint, which  contained  the  facts  substantially 
M  above  stated,  gave  judgment  for  the  defend- 
8te  90  How. 


ant,  refusing  to  compel  the  execution  of  the 
conveyance. 

The  question  presented  would  be  a  very  plain 
one  at  common  or  equity  law  upon  the  doctrine 
of  trusts  as  administered  by  courts  unaffected 
with  any  local  legislation.  The  facts  would 
present  the  case  of  a  resulting  trust  for  the 
benefit  of  the  persons  who  hSd  furnished  the 
purchase  money,  and  the  trustee  compelled  to 
convey  accordingly  the  interest  l)elongiQg  to  the 
respective  parlies. 

But  the  Legislature  of  Minnesota  have  passed 
a  law  modifying  the  doctrine  of  uses  and  trusts, 
and  especially  In  respect  to  resulting  trusts  of 
the  character  in  question.  It  has  provided,  that 
when  a  grant  is  made  for  a  valuable  considera- 
tion to  one  person,  and  the  consideration  paid 
by  another,  no  trust  shall  result  in  favor  of  the 
person  paying  the  consideration,  but  the  title 
shall  vest  in  the  person  named  as  grantee,  sub- 
ject only  to  two  exceptions:  1.  In  favor  of  the 
creditors  of  the  person  paying  the  consideration 
money;  and  2.  When  tlie  person  taking  the 
conveyance  in  his  own  name  shall  have  taken  it 
without  the  knowledge  or  consent  of  the  party 
paying  the  con&iderution,  or  when  the  trustee 
shall  have  purchased,  in  violation  of  'his  trust, 
with  moneys  belonging  to  another  person.  Rev. 
Sut.  of  Minnesota,  pp.  203.  203.  sees.  7.  8,  9. 

It  is  admitted  that  the  present  case  does  not 
fall  within  either  of  the  exceptions,  and-on  this 
ground  the  relief  in  the  court  below  was  de- 
nied. 

This  provision  in  the  laws  of  Minnesota  will 
Ixi  found  adopts  in  several  of  the  States  This 
precise  modification  of  a  resulting  trust  was  in- 
corporated into  the  laws  of  the  State  of  New 
York  as  early  as  ISiiO,  and  from  which,  as  is 
said,  it  was  taken  and  engrafted  in  the  Statutes 
of  this  Territory. 

The  obiect  of  the  change  is  to  prevent  secret 
and  fraudulent  conveyances  of  property,  with 
the  view  of  defrauding  creditors.  A  common 
and  successful  contrivance  for  this  purpose,  is 
by  placing  the  title  of  the  property  in  the  name 
of  a  third  person,  while  the  whole  of  the  l)ene- 
ficial  interest  is  in  another,  thereby  concealing 
it  from  the  creditor,  and  embarrassing  his 
remedy  against  the  property  of  the  debtor. 

The  provision  is  designed  to  deter  parties 
from  engaging  in  this  contrivance,  by  subject- 
ing the  property,  thus  concealed  in  the  name  of 
another,  to  the  peril  of  being  claimed  and  held 
by  him  as  his  own.  The  question  is  one  of 
state  policy,  in  regulating  the  terms  and  con- 
ditions of  holding  and  disposing  of  the  property 
within  the  State,  so  as  to  encourage  open  and 
frank  dealing  with  the  same,  and  to  prevent 
concealed  and  covinous  trusts  as  a  cover  for  de- 
frauding creditors.  It  may  be  wise  or  unwise; 
that  we  suppose  is  a  question  with  which  courts 
have  nothing  to  do,  as  the  power  of  a  State  to 
regulate  the  the  subject  is  unquestionable,  and 
in  this  respect  the  power  in  the  Territory  is  the 
same. 

It  is  insisted,  however,  that  the  nature  or 
character  of  the  property  in  question,  impressed 
upon  it  by  the  law  of  Congress  providing  for 
and  regulating  the  sales  of  the  public  land, 
takes  it  out  of  the  system  of  municipal  law 
which,  it  must  be  admitted,  governs  and  con- 
trols parties  in  dealing  with  property  in  general 
in  the  States  and  Tenitorieg.    If  this  be  so,  it 
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oonetitiifes  certainly  a  very  important  excep- 
tion ;  for  it  is,  perliap^,  not  hazarding  too  mucti 
in  saying,  that  in  the  new  States,  and  in  the 
Territories  for  many  years  after  their  organiza- 
tion, the  largest  portion  of  the  real  property 
owned  and  cultivated  by  the  inliabitants  is  held 
and  enjoyed  under  a  title  similar  to  that  in 
question,  nAmelr :  a  patent  certificate.  And  we 
may,  I  think,  m  respect  to  property  in  this 
predicament,  ask,  under  what  'system  of  laws 
ts  it  to  be  held  and  regulated,  if  the  municipal 
laws  of  the  State  are  to  be  set  aside?  It  is  true, 
the  laws  of  Congress  provide  for  and  regulate 
the  sale  of  the  public  lands,  and  in  doing  so, 
provide  for  this  inchoate  title  to  t>e  given  to 
the  purchaser,  on  paying  the  purchase  money. 
Ana,  if  any  one  undertakes  to  question  this 
title,  the  law  of  Congress  is  called  in  as  the 
highest  evidence  of  it.  Thus  far  the  law  of 
Congress  operates,  of  whatever  nature  or  char- 
acter that  may  be.  But  beyond  tliis,  whether  A 
or  6  owns  this  inchoate  title,  whether  A  has 
made  a  good  sale  and  transfer  of  it  to  another, 
or  such  a  one  as  the  municipal  law  will  give  af- 
fect to,  are  questions  which  do  not  concern  the 
law  of  Congress  or  the  Federal  authorities. 
They  are  questions  arising  purely  under  the 
municipal  laws.  Whether  the  original  pur- 
chaser who  has  received  the  certificate  has  him- 
self settled  on  the  section  under  it,  or  whether 
he  has  transferred  it  to  another  settler.are  ques- 
tions in  which  the  Federal  Government  has  no 
interest.  They  belong  to  the  State  within  which 
the  lands  are  situate.  Indeed,  the  Land  Depart- 
ment so  determined  at  an  early  day,  and  in  case 
of  a  dispute  as  to  the  ownership  of  the  certifi- 
cate, it  gives  the  patent  to  the  person  named  in 
it,  leaving  the  parties  to  settle  their  disputes  in 
the  courts  of  law.  The  question  in  this  case  is 
not  whether  a  title  has  been  derived  from  the 
Federal  Government  under  the  Act  of  Congress 
— that  title  is  admitted,  indeed  it  is  that  which 
gives  valu^  to  the  right  in  dispute — the  ques- 
tion is,  who  has  acquired  the  right  to  the 
property,  after  the  title  has  been  acquired  from 
the  government ;  in  other  words,  who  owns  this 
inchoate  title  secured  by  the  patent  certificate. 
That  is  a  question  depending  upon  local  law. 
The  point  wati  well  put  by  Judge  Barbour,  in 
delivering  the  opinion  of  the  court  in  WUcox  v. 
Jaeknon.  18  Pet.,  617.  "  We  hold,"  he  ob- 
served, "the  true  principle  to  be  this:  that 
whenever  the  question  in  any  court,  state  or 
federal,  is,  whether  the  title  to  land  which  had 
been  once  the  property  of  the  United  States  has 
passed,  that  question  must  be  resolved  by  the 
laws  of  the  United  States;  but  that,  whenever 
according  to  those  laws  the  title  shall  have 
passed,  then  that  property,  like  all  other  prop- 
erty in  the  State,  is  subject  to  State  legislation, 
so  far  as  that  legislation  is  consistent  with  the 
admission  that  the  title  passed  according  to  the 
laws  of  the  United  States. " 

Kow,  it  is  upon  this  principle  that  the  lands 
held  under  the  patent  certificate  have  become 
property  in  the  State,  and  subject  to  its  legisla- 
tion, that  they  are  subject  to  judgment  and  exe- 
cution against  the  owner;  to  conveyance  by  deed 
or  devise;  to  descend  to  his  heirs  at  law  on  his 
decease,  or  to  sale  by  a  court  of  probate  to  pay 
his  debts.  And  it  may  well  be  asked,  if  the 
title  is  thus  subject  to  the  municipal  laws  con- 
cerning Judgments  and  executions,  deeds  of 


conveyance,  devises,  of  descent,  and  of  admio- 
istration  in  the  probate  court,  how  the  title  can 
be  exempt  from  the  law  of  trusts?  The  g^ieral 
principles  of  equity  can  no  more  be  invoked  in 
respect  to  them  than  in  respect  to  either  of  the 
other  matters  referred  to,  when  they  have  been 
the  subject  of  regulation  by  the  local  law. 
That  law  then  becomes  the  rule  of  property  to 

govern  them,  the  same  as  it  governs  the  in- 
eritance,  or  any  other  lawful  disposition  of  iL 
We  do  not  see  the  reason  or  proprietv  of  setting 
aside  the  local  law  in  respect  to  this  class  <n 
property  as  to  tru^,  while  it  is  admitted  to 
regulate  every  other  legal  disposition  made  of 
it;  and  I  must,  therefore,  for  the  reasons  gives, 
dissent  from  the  opinion  of  the  majority  of  the 
court. 

MeMTt.  Justieu  Catron,  Chrier  and  CaasiK 
bell,  concur  with  Mr.  Juttiee  Nelaosu 
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Ex  parte  Is  ths  Mattbr  of  FRAKKLDI 
RANSOM  BT  Ai...  Plffi.  in  Br.. 
«. 
THE  MAYOR,  ALDERMEN  AND  COM- 
MONALTY  OF  THE  CITY  OF  NEW 
YORE,  AMD  RICHARD  BUSTEED.  tbcir 
Attorney. 

(See  S.  C,  20  How..  S81-683.) 
Order  upon  condition — wheneomOtion,  tnmwi. 

An  order  was  entered  vacating  iudffmeot  on  tb* 
payment  of  oosta,  and  alio  upon  toe  oondtUoo  tbst 
tbe  case  should  be  settled  in  a  short  time  men- 
tioned, and  the  motion  made  for  a  new  trial. 

The  attorney  for  the  plalntKK,  bj  not  maklnt 
out  his  bill  of  costs,  proottrinf  a  taxatiOD.  and  d»- 
mandlog  them  previous  to  the  bearing  of  the  mo- 
tion for  a  new  trial,  thereby  Impliedly  oonseotcd 
to  waive  this  oondition,  and  cannot  afterwante  k( 
it  up  for  the  purpose  of  Invalidating  tbe  order 
vacating  tbe  judgment. 

Deaded^May  18,  18BS. 

N  MOTION  for  a  rule  on  the  Judges  of  the 
Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  to  show  caote 
whv  a  mandamu$  should  not  issue.  &c. 

The  case  is  stated  by  the  court. 

Mr.  Cluu-lea  H.  Keller,  in  support  of  the 
motion. 

Mr.  Juttiee  Nelson  delivered  the  opinion  <rf 
the  court: 

A  motion  is  made  on  behalf  of  the  plaintiili 
for  a  mandamut  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  New 
York,  to  compel  that  court  to  vacate  an  order 
in  the  above  cause,  directing  a  judgment  en- 
tered against  the  defendants  on  the  12th  De- 
cember, 1857,  of  $21,458.21,  to  be  vacated. 
The  Judgment  was  entered  upon  a  verdict  ren- 
dered for  the  plaintiffs,  in  an  action  for  the  al- 
leged infringement  of  a  patent  for  an  "im- 
provement in  the  mode  of  applying  waler  to 
fire-  engines,  so  as  to  render  their  openttios 
more  effective."  The  judgment  was  entered 
in  consequence  of  the  stay  of  proceedings 
having  expired,  given  to  the  defendants  to 
I  make  a  case  on  which  to  move'for  a  new  trial 
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Afterwards,  on  the  19th  December,  during  the 
same  term,  an  order  was  entered  on  motion  of 
the  defendants,  after  hearing  counsel  on  both 
sides,  by  Judge  Ingersoll,  then  holding  the 
court,  vacating  the  judgment  on  the  payment 
of  costs  tliat  had  previously  accrued,  and  also 
apoD  the  condition  that  the  case  should  be  set- 
tled in  a  short  time  mentioned,  and  the  mo- 
tion made  for  a  new  trial,  with  libertr  to 
either  party  to  (urn  the  case  into  a  bill  of  ex- 
ceptions, which  right  had  been  reserved  at  the 
trial.  The  case  was  settled  accordingly,  the 
motion  for  a  new  trial  heard  and  denlM,  a  bill 
of  exceptions  settled  and  signed,  agreeably  to 
the  order  of  the  10th  December,  and  filed  in 
the  office  of  Uie  Clerk  of  said  court.  Since 
the  motion  for  a  new  trial,  and  the  settlement 
of  the  bill  of  exceptions,  the  attorney  for  the 
plaintiff  Issued  an  execution  on  the  iudgment 
of  the  12th  December,  claiming  it  to  be  still  in 
force,  on  the  ground  that  the  condition  had  not 
been  complied  with  in  respect  to  the  payment 
of  costs.  A  motion  was  subsequently  made 
by  the  defendants  to  set  aside  this  execution, 
and  the  judgment  aforesaid  unconditionally, 
which  was  granted  by  the  court.  The  present 
motion  to  this  court  is  for  a  rule  to  show  cause 
against  the  court  below,  why  a  fiumdamu$ 
should  not  issue  to  vacate  this  last  order. 

The  ground  upon  which  the  couri  below 
placed  its  decision  for  setting  aside  the  judg- 
ment and  execution  unconditionally,  is,  that 
the  attorney  for  the  plaintiffs,  by  not  making 
out  his  bill  of  coets,  procuring  a  taxation,  and 
denaanding  them  previous  to  the  hearing  of  the 
motion  for  a  new  trial,  thereby  impliedly  con- 
sented to  waive  this  condition,  and  cannot 
afterwards  set  it  up  for  the  purpose  of  invali- 
dating the  order  of  the  10th  December,  vacating 
the  judgment.  We  concur  in  this  view  of  the 
court,  and  we  are  also  satisfied,  from  the  course 
of  the  proceedings  preparatory  to  the  motion 
for  the  new  trial,  the  hearing  of  that  motion, 
and  the  turning  of  the  case  into  a  bill  of  ex- 
ceptions with  a  view  to  a  writ  of  error,  it  was 
the  understanding  of  both  parties  that  the  judg- 
ment of  the  13th  December  was  to  be  consid- 
ered as  vacated,  and  that  a  new  one  be  entered 
for  the  plaintiffs,  if  a  motion  for  a  new  trial 
was  desired. 

The  court  is  of  opinion,  therefore,  that  the 
faett  presented  upon  this  motion  for  a  man- 
damus are  not  tuc/t  as  eniiile  the  plaintiffs  to  a 
rule  to  show  cause,  and  it  must,  thirtfore,  be  de- 
nied. j(^ 


Judgment  amended.  May  1 8,  18S8. 

GILBERT  L.  THOMPSON.  Tiff,  in  Er., 

V. 

WM.  SELDEN,  JNO.  WITHERS,  ROBT. 
W.  LATBAM,  AND  LAWRENCE  P. 
BAYNE,  Bankers,  doing  business  under  the 
Firm  of  Sbldkn,  Withkbs  &  Co. 

(See  8.  C.,20  How..  196-196.) 

Note.— jBrror.  The  Suprtme  Court  wiU  not  review 
the  atsereUonaru  action  of  the  court  belino.  See 
note  to  Barrow  v.  HIU,  88  U.  S.  (13  How.),  M. 

See  SO  How. 


Nonsutt  cannot  be  entered  on  failure  to  comply 
vHh  order  to  produce — refusal  of  inferior 
court  to  continue  ease,  noground  of  error. 

Circuit  court  Is  not  authorized  by  the  Act  of  Con- 
areas  to  enter  a  ludgraent  of  nonsuit  upon  the 
failure  of  the  party  to  comply  with  the  notice  to 
produce  books  and  papers. 

The  refusal  of  an  Inferior  ooart  to  continue  a 
case  to  another  term,  oaonot  be  assltrned  for  error 
here. 

Argued  Feb.  g,  1868.        Decided  Feb.  iS,  1868. 

THIS  suit  was  brought  in  the  Circuit  Court 
for  the  District  of  Columbia,  by  the  defend- 
ants in  error,  on  certain  promissorv  notes. 
Judgment  was  rendered  in  the  court  below  in 
favor  of  the  plaintiffs,  and  the  defendant 
brought  the  case  here  on  a  writ  of  error. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court 

Mr.  John  S.  Tysom,  for  plaintiff  in  error: 

The  court's  refusal  to  grant  the  order,  which 
was  an  order  nisi  only,  was  error. 

The  order  nisi  issues  as  a  matter  of  course — 
ex  debitojiistiiuB. 

Oeyg&r  v.  Oeygtr,  %  Dall.,  882;  Latorence  v. 
The  Ocean  Ins.  Co.,  11  Johns.,  245;  Joseph  Bos 
V.  Steele.  8  Wash.  C.  C,  881. 

It  is  not  necessary  that  the  party  applying 
for  the  order  niti  should  tirst  produce  proof 
of  the  pertinency  of  the  evidence — a  simple 
su^estiou  to  that  effect,  is  sufficient 

Hylton  V.  Brouin.  1  Wash.  C.  C,  298. 

If  that  suggestion  was  not  sufficient  in  affi- 
davit No.  1,  It  was  rendered  completely  so  by 
affidavit  No.  8. 

The  court,  therefore,  certainly  erred  in  re- 
fusing the  onier  nisi,  moved  after  the  filing  of 
the  affidavit  No.  8. 

Entries  on  partnership  books  may  be  given 
in  evidence,  if  made  before  dissolution. 

Assignees  of  Simonton  v.  Boucher,  2  Wash. 
C.  C,  478;  Jordan  v.  WiUdns,  3  Wash.  C.  C, 
482. 

A  fortiori  entries  on  the  books  of  a  banking 
establishment. 

This  proceeding,  under  the  Act  of  1780,  is 
in  the  nature  of  a  bill  of  discovery  and  pro- 
ceedings under  it. 

0  Wend.,  468;  Bank  of  Uiiea  v.  Eillard.  0 
Cow.,  62;  Kenny  Y.  Clarkson,  1  Johns.,  895; 
Cowen  &  HUl's  Notes  to  Ph.  Ev..  191 ;  Notes  to 
Phil.,  107. 

The  right  to  a  bill  of  discovery,  although 
said  to  be  a  right  of  the  plaintiff,  is  also  a 
right  of  the  defendant,  because  by  cross- bill 
he  can  always  make  himself  plaintiff. 

Wig.  on  Disc,  24,  35. 

To  a  bill  of  discovery  a  party  must  answer. 

Wig.  on  Disc.,  207. 

Bv  an  Act  of  the  Oeneral  Assembly  of  Mary- 
land (ch.  72,  sec.  31),  passed  in  1789,  the  de- 
fendant in  equity  has  the  same  power  to  inter- 
rogate the  plaintiff  that  he  has  to  interrogate 
the  defendant. 

Ores.  Eq.  Ev.,  48  to  46. 

So  upon  an  order  nisi,  if  the  party  refuses  to 
show  cause,  the  order  becomes  absolute. 

Sylton  V.  Broun,  1  Wash.  C.  C,  298 

The  court  further  erred  in  refusing  the  nec- 
essary order  after  the  jury  was  sVorn. 

In  general,  the  r^fu8al  to  continue  a  cause  is 
not  error;  but  it  is  presumed  that  this  rule  is 
not  without  ezceptloDS,  and  that  in  a  case  like 
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this,  where  by  the  action  of  the  court  the  de- 
fendant is  placed  at  the  mercy  of  the  plaintiff, 
the  least  the  court  could  do  would  be  to  con- 
tinue the  cause. 

Act  Asaem.  Md.,  1787,  ch.  9.  sec.  8. 

Upon  the  whole,  the  whole  question  of  the 
court  was  the  withholdinjt  from  the  jury  of 
competent  evidence  offered  by -the  defendant 
below,  and  that  is  error. 

BtatUtreet  v.  Thomas,  12  Pet.,  174: 17  How., 
18;  Cowen  &  Hill's  Notes,  Vol.  IV.,  pp.  775. 
776;  1  Duer,  481.  484. 

Meuri.  Davide  A  lagle  and  Chilton  ft 
Uaernder,  for  the  defendants  in  error: 

1.  The  notice  to  produce  books  and  papers 
served  by  the  defendant  on  the  plaintiff's  coun- 
sel below,  in  the  record  referred  to,  was  insuf- 
ficient in  point  of  time,  and  too  general  in  its 
terms  and  extent. 

1  Stat,  at  L.,  82;  2  Crancb,  C.  C,  427;  2 
Cranch.  C.  C,  836;  8  Cranch.  C.  C.,646. 

2.  The  said  notice  and  aflSdavits  filed  there- 
with are  defective,  because  they  do  not  show 
or  aver  that  the  evidence  sought  was  "  perti- 
nent to  the  issue,"  and  such  as  the  plaintiffs 
"  might  be  compelled  to  produce  by  the  ordi- 
nary rule  of  proceeding  in  chancery." 

8  Johns.  Ch.,  43:  16  Johns.,  691,  598. 

K.  The  exercise  of  the  power  invoked  by  the 
defendant's  motion  to  produce  books,  &c.,  is 
matter  of  sound  discretion  with  the  court,  and 
not  imperative  and  unconditional,  and  the  rec- 
ord does  not  show  that  this  discretion  has  been 
abused  by  the  court  below. 

4.  The  refusal  of  the  court  to  continue  the 
cause  is  not  error — such  a  motion  being  always 
addrensed  to  the  sound  discretion  of  the  court. 

6  Cranch,  206,  218. 

Mr.  Ohitf  JtuUeeTtknmy  delivered  the  opin- 
ion of  the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court  for 
the  District  of  Columbia,  upon  a  judgment  rend- 
ered in  that  court  in  favor  of  the  defendants  in 
error,  in  a  suit  brought  by  them  upon  certain 
promissorjr  notes  set  forth  in  the  pleadings. 

Some  time  before  the  trial,  a  notice  was 
served  on  Selden,  Withers  &  Co.,  the  defend- 
ants in  error,  to  produce  certain  books  and  pa- 
pers mentioned  in  the  notice;  and  that,  unless 
they  were  produced  at  the  trial,  the  plaintiff  in 
error  would  move  the  court  for  a  nonsuit,  or 
for  a  like  Judgment  as  in  cases  of  nonsuit:and 
an  affidavit  was  made  by  the  plaintiff  in  error, 
that  the  books  and  papers  specified  were  neces- 
sary for  his  defense.  Those  applications  and 
motions  were  afterwards  repeated  before  the 
trial  and  ai  the  trial,  upon  further  affidavits 
and  notices  to  the  same  effect,  which  it  is  not 
necessary  here  to  set  forth. 

They  were  opposed  bv  Selden,  Withers  & 
Co.,  who  were  the  plaintiffs  in  that  court,  and 
the  motions  were  all  overruled  by  the  court. 
The  exception  does  not  state  on  what  ground 
they  were  opposed,  nor  upon  what  ground 
they  were  overruled;  and  as  far  as  the  case  is 
disclosed  in  the  record,  we  see  nothing  in  the 
rulings  of  the  court  to  impeach  its  judgment. 

The  15th  section  of  the  Judiciary  Act  of  1789, 
under  which  these  proceedings  were  had,  au- 
thorizes the  court,  upon  motion  and  due  notice 
thereof,  to  require  a  party  to  produce  books  or 
writing  in  liiii  poaaession  or  power,  which  con- 
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tain  evidence  pertinent  to  the  issue,  in  cases 
and  under  circumstances  where  they  might  be 
compelled  to  produce  the  same  by  the  ordinary 
rules  of  proceeding  in  chancery;  and  if  a 
plaintiff  shall  fail  to  comply  with  such  order, 
it  shall  be  lawful  for  the  court,  on  motioB.  to 
give  the  like  judgment  for  the  defendant  as  in 
casex  of  nonsuit. 

The  transcript  does  not  show  that  any  mo- 
tion was  made  for  an  order  upon  the  plaintiff 
to  produce  the  books  and  papers  mentioned  in 
the  notice.  It  shows  that  a  motion  was  made 
to  render  a  judgment  of  nonsuit  for  not  com- 
plying with  the  notice,  and  also  a  motion  for  a 
continuance  of  the  case.  But  the  court  is  not 
authorized  bv  the  Act  of  Congress  to-  enter  a 
Judgment  of  nonsuit  upon  the  failure  of  the 
party  to  comply  with  the  notice.  The  notice 
18  merely  a  preliminary  proceeding,  to  enable 
the  party  to  bring  before  the  court  the  motion 
for  the  order  to  produce;  and  when  that  mo- 
tion is  made,  the  party  called  on  has  a  right  to 
be  heard,  and  he  is  not  bound  to  produce  tlie 
books  and  papers  called  for,  until  the  court 
shall  order  him  to  produce  them,  and  is  in  no 
default  unless  he  refuses  or  neglects  to  obey 
the  order.  The  court  were,  therefore,  right  in 
refusing  to  enter  the  judgment,  when  no  order 
had  been  moved  for  or  granted. 

And  as  regards  the  motion  to  continue  the 
case,  it  has  often  been  decided  by  this  court, 
that  the  refusal  of  an  inferior  court  tocontinoe 
a  case  to  another  term  cannot  be  assigned  for 
error  here.  Justice  requires  that  the  granting 
or  refusal  of  a  continuance  should  be  left  to 
the  sound  judicial  discretion  of  the  court  where 
the  motion  is  made,  and  where  all  of  the  cir- 
cumstances connected  with  it,  and  proper  to 
be  considered,  can  readily  be  brought  befM« 
the  court. 

We  thitde,  therefore,  that  neither  of  the  otjte- 
tioni  taken  here  can  be  nmlained,  and  that  the 
judgment  ef  the  Oireuit  Uourt  muet  be  affirmed. 


JAMES  MARES,  Hff.  in  Br., 

e. 

MICHAEL  DICKSON  and  ELIZABETH  M 

DICKSON. 

(See  8.  C,  SO  Hov..  501-Ut.) 

Preemiption  righte—eontesanee  after  entrp  and 
before  patent,  good. 

The  Act  of  1884  In  regard  to  preemption  riffati  of 
settlers  on  public  lands,  revived  the  Act  of  183:,  »t 
well  as  that  of  1880  on  the  same  subject. 

Where  the  land  was  entered  In  1840.  a  transfer  of 
the  entry  and  oonveyance  was  valid,  and  veMed 
the  equitable  title  in  transferee,  which  was  not  d»- 
featea  by  a  subsequent  patent  to  the  transtcncr 
and  another. 

Argued.  Apr.  SO,  1858.   Decided  May  18.  I85S. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Louisiana. 
This  suit  was  brought  in  the  seventeenth  Ju- 
dicial District  of  Louisiana,  by  the  plaintiff  hi 
error,  to  recover  a  certain  tract  of  land  under  s 
purchase  of  a  patent  emanating  from  the  Unit- 
ed States.  It  was  held,  both  in  the  lower  coort 
and  the  Supreme  Court  of  Louisiana,  that  the 

Norn.— PrMmpMon  rfoM*.  See  note  to  U.  8.  v, 
Fltaverald,  40  UT  8.  (U  FetJ,  40T. 
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right  and  title  claimed  by  tlie  said  Marks  could 
not  be  maintained.  From  the  judgment  of  the 
Supreme  Court  of  Louisiana  tliis  writ  of  error 
is  prosecuted. 

A  further  statement  of  the  case  appears  in  the 
opinion  of  the  court. 

Mr.  9.  P.  Benjamin,  for  plaintiff  in  er- 
ror: 

The  policy  of  Congress  has  been  fixed  and 
invariable,  not  to  allow  the  beneficent  purposes 
of  the  preemption  laws  to  be  defeated,  nor  its 
objects  perverted  to  the  proflt  of  land  speculat- 
ors. 

The  8d  section  of  the  Preemption  Act  of 
May  29,  1830,  provides  that  "  all  assignments 
and  transfers  of  the  right  of  preemption  given 
bv  this  Act  prior  to  the  issuance  of  patents, 
shall  be  null  and  void." 

4  Stat.  ,420. 

The  Act  of  Jan.,  34,  1882,  so  far  modifies 
this  prohibition,  as  to  declare  that  "all  per- 
SMis  who  have  purchased  under  an  Act  enti- 
tled, &c.,  may  assign  and  transfer  their  certiQ- 
catee  of  purchase  or  final  receipts,  and  patents 
may  issue  in  the  name  of  such  assignee." 

4  Stat.,  496. 

The  Act  of  June  19,  1884  (4  Stat.,  678),  re- 
vives the  Act  of  May  20,  1880,  for  two  years. 
In  this  Act  nothing  is  said  of  the  Act  of  1«83. 

On  June  22,  1838,  the  Act  of  May  29,  1880, 
was  again  revived  for  two  yean,  nothing  l)eing 
said  of  the  Act  of  1882. 

6  Stat..  62t. 

So,  again,  when  by  Act  of  June  1,  1840,  the 
Act  of  1888  was  revived  and  extended  to  June 
23,  1842,  the  right  of  preomption  was  by  grant 
"  subject  to  alt  limitations  and  conditions  con- 
tained in  the  Act  of  1888." 

5  Stat.,  882. 

In  the  new  Preemption  Law  of  Sept.  4, 1841, 
the  12th  section  expressly  provides  that  "all  as- 
signments and  transfers  prior  to  the  issuance  of 
the  patent,  shall  be  null  and  void." 

6  Stat.,  4S6;  see,  also.  Act  of  Sept.  28,  1850, 
0  Stat.,  620;  Act  of  Feb.  11,  1847,  9  Stat., 
12S. 

This  policy  of  Congress  has  been  maintained 
and  upheld  by  the  Supreme  Court  of  Louisi- 


8tr<mg  v.  Baehal,  16  La.,  284:  PoirrUr  v. 
White,  2  La.  Ann.,  985;  see,  also,  WiUctnon  v. 
May  field,  27  Miss.,  648. 

Under  this  legislation  and  jurisprudence,  it  is 
submitted  that  the  Supreme  Court  of  Louisiana, 
in  the  present  case,  erred  in  so  construing  the 
Act  of  Congress  as  to  exclude  from  its  applica- 
tion the  conveyance  now  under  consideration. 
The  court  treated  the  conveyance  by  Butler  as 
having  been  made  after  the  location.  The  deed 
from  Butler's  attorneys  was  dated  under  the 
location:  but  Butler's  power  was  dated  prior  to 
the  entry,  and  the  power  was  a  device  to  elude 
and  evade  the  law. 

2.  The  court  erred  in  determining  that  when 
Congress,  in  1834,  revived  the  Act  of  1830,  it 
also  revived  that  of  1882. 

An  opinion  to  that  effect  was  given  in  1885, 
tiy  ilr.  Attomey-Oeneral  Butler,  second  opin- 
kMi,  701,  but  no  reasons  are  given  for  it.  He 
simply  savs,  "  that  the  revival  of  the  original 
law  is  to  be  considered  as  embracing  the  provis- 
itms  engrafted  thereon  by  the  supplementarr 
Actof  Jan.  %.  1889." 
tSOHow. 


It  is  submitted  that  this  opinion  is  utterly  un- 
tenable. 

It  ia  not  true  that  the  Act  of  1882  engrafted 
any  provision  on  that  of  1830.  On  the  contrary, 
the  Act  of  1882  was  a  partial  repeal  of  that  of 
1880. 

The  Act  of  1880  prohibited  assignmente  of 
preemption  rights  prior  to  issuance  of  patents. 
The  Act  of  1882  repealed  this  prohibition  so 
far  as  to  prevent  the  assignments  of  certificates 
of  purchase,  or  final  receipts. 

In  1834  Congress  re  enacts  the  law  which 
proliibited  assignments  before  issuance  of  pat- 
ents. 

Everv  law  since  passed  by  Congress  repeats 
the  prohibition,  as  already  shown. 

The  Act  of  1834  is  to  be  construed  just  as  if 
the  entire  Act  of  1880  had  been  copied  into  it. 

8.  The  Act  of  ISS'i.  however,  can  have  no 
possible  application  to  the  case  before  the  court. 
That  Act,  in  its  very  terms,  applies  only  to 
persons  who  purchased  before  its  passage.  It 
says,  in  woros,  that  "  persona  who  have  pur- 
chased under  the  Act  of  1830,"  may  transfer 
their  certificates  of  purchase,  and  patents  may 
issue  to  assignees. 

The  Act  of  1880  bad  expired  by  its  own  lim- 
itation on  the  29tb  May,  1881.  Nobody  who 
had  acquired  rights  unaer  it  could  sell  or  as- 
sign l>eiore  the  issuing  of  the  patents.  On  the 
28d  January,  1882,  Congress,  speaking  of  this 
expired  law,  says,  that  those  who  have  pur- 
cliased  under  it  may  assign  their  certificates  of 
purchase,  notwithstanding  the  prohibition. 

The  law  applied  to  a  certain  class  of  preexist- 
ing cases.  When  those  cases  were  settled,  the 
law  was /unetu*  offleio. 

Now,  Butler  was  not  a  person  who  had  pur- 
chased under  the  Act  of  1880.  His  preemp- 
tion was  established  in  1836,  under  the  Act  of 
1834. 

To  apply  the  rule  of  1832  to  his  case,  is  to 
violate  the  language  of  the  law,  the  rules  of 
grammar,  and  the  legislative  intention  as  ex- 
hibited in  lonjj^  continued  and  repeated  expres- 
sions of  the  will  of  Congress. 

Mr.  Miles  Taylor,  for  defendants  in  error: 

1.  The  Act  of  the  29th  of  May.  1880,  and  the 
supplementary  Act,  of  January  28d,  1882,  and 
July  14th,  1882,  constituted  but  one  Act.and  any 
revival  of  the  Act  of  2Uth  of  May,  1830.  m  the 
absence  of  any  declaration  to  the  contrary, 
would  necessarily  carry  with  it  the  supplement- 
ary Act. 

Sedg.  Stat,  and  Const  L.,  pp^  247,  251,  255; 
1  Cranch,  299. 

This  view  is  confirmed  by  the  Act  of  June 
22d,  1888,  which  is  cited  by  plaintiff's  counsel 
for  a  different  purpose- 

2.  The  administration  of  the  land  system  of 
the  United  States,  is  vested  in  the  Executive 
Department  of  the  Qovemment,  and  the  offi- 
cers charged  with  the  disposal  of  the  public  do- 
main under  authority  of  Acts  of  Congress,  are 
required  and  empowered  to  determine  the  con- 
struction of  those  Acts  so  far  as  it  relates  to  the 
extent  and  character  of  the  rights  claimed  un- 
der them,  and  to  be  given  through  their  action 
to  individuals.  This  is  a  portion  of  the  political 
power  of  the  government,  and  courts  of  justice 
never  interfere  with  it. 

Ootmn  T.  Blane'*  .fit.,  19  How.,  206,  209;  2 
Pet.,  3S8;  18  Pet.  511;  9  Bow.,  164. 
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The  deddon  of  the  Attorney-Generel  and  the 
action  of  the  Laod  Department  for  a  long  series 
of  years  in  conformity  with  it,  is  conclusive  as 
to  the  right  of  a  preemptor  to  sell  the  land 
embracea  in  his  entry;  before  the  using  of  the 
patent. 

A.  different  conclusion  would  unsettle  a  vast 
number  of  titles,  and  overthrow  rights  acquired 
upon  the  faith  of  the  settled  practice  of  the 
Land  Dmariment  of  the  Oovemment,  dating 
back  to  the  spring  of  1885. 

Mr.  JusHm  Catron  delivered  the  opinion 
of  the  court:  ■ 

This  cause  is  brought  here  by  a  writ  of  error 
to  the  Supreme  Court  of  Louisiana,  which,  by 
its  Judgment,  construed  the  Acts  of  Congress 
of  1880,  1882,  and  1884,  securing  preemption 
rights  to  actual  settlers  on  the  public  lands. 

The  facts  giving  rise  to  the  questions  decided 
are  these:  John  Butler  and  Elkin  T.  Jones 
resided  on  the  same  quarter  section  of  land,  ly- 
ing in  the  Parish  of  Claiborne,  Louisiana;  and 
having  dulr  proved  their  residence  on  the  land, 
as  required  by  the  Acts  of  Congress,  were  al- 
lowed to  purchase  jointly  at  the  proper  land 
office  th^  quarter  section  en  which  they  re- 
sided. 

Being  entitled  to  additional  land,  Jones  and 
Butler  obtained  a  certificate,  known  as  a  float, 
authorizing  them  to  enter  a  quarter  section. 
Butler  sold  his  float  to  Murrill  in  1887;  Murrill 
sold  to  Wood  in  1888,  and  Wood  sold  to  Dick- 
son in  1S89.  The  land  was  located  in  August, 
1840,  in  Butler's  name,  by  Bullard,  who  held  a 
power  from  Butler  to  locate  and  sell  it. 

And  in  November,  1840,  Butler,  by  his  attor- 
ney in  fact,  Bullard.  conveyed  to  William 
Dickson.  In  April,  1848,  a  joint  patent  issued 
in  favor  of  Butler  and  Jones  for  the  quarter 
section.  In  1851,  Butler  again  sold  his  un- 
divided moiety  of  the  land  to  James  Marks, 
and  conveyed  to  him  in  due  form.  The  Su- 
preme Court  of  Louisiana  held,  that  the  assign- 
ment made  in  August,  1840,  to  William  Dick- 
son, was  lawfully  made,  and  that  Marks  had  no 
equity  to  sustain  his  petition,  in  which  be  de- 
manded partition  and  possession.  His  petition 
was  dismissed  in  the  slate  courts. 

If  the  assignment  of  the  entry  to  Dickson 
was  valid,  then  the  judgment  below  must  be 
afilrmed;  on  the  other  luuid,  if  the  assignment 
made  by  Bullard,  as  Butler's  attorney  in  fact, 
was  made  in  violation  of  the  Acts  of  Congress, 
then  it  cannot  be  set  up  as  a  defense  against  the 
deed  made  to  Marks  in  1»61.  This  is  the  only 
question  that  can  be  revised  here  on  this  writ 
of  error  to  the  proceeding  in  the  Supreme 
Court  of  Louisiana.  Its  decision  depends  on 
the  true  meaning  of  the  Acts  of  Congress  re- 
ferred to. 

The  Act  of  1880  (sec.  8)  provides  that  all  as- 
sigments  and  transfers  of  the  right  of  pre- 
emption given  by  that  Act,  prior  to  issuing  of 
the  patent,  shall  be  null  and  void. 

In  1882  a  supplementary  Act  was  passed, 
which  recites  the  Act  of  1880,  and  declares  that 
all  persons  who  have  purchased  under  the  Act 
may  assign  and  transfer  their  certificates  of 
purchase,  or  final  receipts,  anything  in  the  Act 
of  1880  to  the  contrary  notwillistanding. 

The  Act  of  June  19, 1884,  revived  the  Act  of 
1880,  and  continued  it  in  force  for  two  yean 
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without  referring  to  the  Act  of  1883.  If  this 
Act  was  made  part  of  that  of  1830.  tlien  the  re- 
vival of  the  latter  carried  with  it  no  incapacity 
in  the  preemptor  to  assign  his  certificate  ot 
purchase. 

A  difficulty  arose  in  the  Qeneral  Land  Office, 
as  to  the  edect  of  the  revival  uf  the  Act  of 
1880  by  the  Act  of  1834;  and  whether  the  A<^ 
of  1H80,  as  revived,  included  the  provision  of 
the  Act  of  1882.  The  Commissioner  referred 
the  matter  to  the  Secretary  of  the  Treasury  for 
his  decision,  and  this  officer  presented  the  ques- 
tion to  the '  Attomev-General  for  his  official 
opinion,  who  decided  that  the  Acts  of  1830  and 
1882  stood  together  as  one  provirion,  and  being 
revived  by  the  Act  of  It^,  the  intention  of 
Congress  was  to  confer  on  the  purchaser  the 
power  to  sell  before  the  patent  issued. 

This  opinion  was  given  in  March,  1836,  and 
has  been  followed  at  the  Oeneral  Land  Office 
ever  since;  and  as  Butler's  claim  orieinaied 
under  the  Act  of  1884,  it  was  govemea  at  the 
Land  Office  bv  that  decision. 

We  think  tbe  construction  then  given  was, 
in  effect,  the  true  one.  Before  the  prohibition 
was  made  by  the  Act  of  1880,  the  purchaser, 
when  he  had  obtained  his  final  certificate,  ac- 
quired with  it  a  right  to  sell  the  land  be  had 
purchased  in  all  cases,  nor  has  that  right  ever 
been  questioned  by  Congress,  where  entries  bad 
been  made  in  the  ordinary  operations  of  the 
Land  Office;  so  that  the  Act  of  1882  repealed 
the  prohibition  imposed  on  those  liaving  a  pre- 
emption, and  placed  those  who  purchased  un- 
der it  on  the  footing  of  other  purchasers. 

The  Act  of  1882  provided  that  patents  might 
issue  to  assignees;  but  this  provision  does  not 
affect  the  present  case,  as  the  transfer  of  the 
entry  was  valid,  and  bound  Butler  from  its 
date,  and  vested  bis  equitable  title  in  Dickson 
and  his  heirs,  which  was  not  defeated  by  tte 
patent.  Such  would  have  been  the  rights  of 
the  parties,  had  the  prohibitory  clause  not 
been  passed,  and  so  their  rights  stood  after  iti 
repeal. 

The  object  of  the  Legislature  is  manifest.  It 
was  intended  to  prevent  speculation  by  deal- 
ings for  rights  of  preference  before  the  public 
lands  were  in  the  market.  The  speculator  ac- 
quired power  over  choice  spots,  by  procuring 
occupants  to  seat  themselves  on  them,  and  wlra 
abandoned  them  as  soon  as  the  land  was  entered 
under  their  preemption  right,  and  the  specula- 
tion accomplished.  Nothing  could  be  more 
easily  done  than  this,  if  contracts  of  Uiis  de- 
scription could  be  enforced.  The  Act  of  1880. 
however,  proved  to  be  of  little  avail;  and  then 
came  the  Act  of  1888  (5  Stat.,  251),  which  com- 
pelled the  preemptor  to  swear  that  he  bad  not 
made  an  agreement  by  which  the  title  miriit 
inure  to  the  benefit  of  anyone  except  hims&. 
or  that  he  would  transf  ei*  it  to  aaouer  at  any 
subsequent  time.  This  was  preliminary  tu  tbie 
allowing  of  his  entry,  and  discloses  the  policy 
of  Congress,  but  it  has  no  application  in  \!b» 
cause,  as  this  claim  was  founded  on  the  Act  of 
1884. 

The  contract  preceding  the  entry  made  by 
Butler  with  Murrill  was  merely  void;  and  so 
were  the  agreements  of  Wood  and  Dickson  for 
the  fioat  before  its  location.  But  after  the  land 
was  entered  bv  Butler,  he  had  power  to  affirm 
his  contract  of  sale  at  his  option,  by  conveying 
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the  land,  and  which  aale  bound  Butler,  and 
concludes  Marks. 

We  order  that  the  judgment  of-  the  Supreme 
Court  cf  Louitiana  m  affirmed,  with  eott*. 

ated-S  Abb.  n.  S.,  C66 ;  1  DOl.,  28T. 


JOHN  B.  AHL,  Appt.. 

V. 

R08WELL  B.  JOHNSON. 

(See  B.  C,  20  How.,  6U-Sa.) 

Specific  performance — tehen  purehaeer  entitled 
to,  though  paymeiU  due — when  routed — time, 
when  ettenee  of  contract. 

Wbere  more  than  half  the  pnrobase  price  of  land 
was  paid  In  advance,  and  possession  continued  In 


J>urcna8er  till  after  balance  was  due,  and  valuable 
mprovements  made  by  bim,  with  consent  of  seller, 
the  purchaser  held  entitled  to  specific  performance. 


although  balance  of  purchase  money  is  due. 

Time  may  be  made  the  essence  of  a  contract,  but 
generally  in  equity  it  is  not. 

Specltlo  performance  may  be  refused  for  laches, 
neffliflrence,  orobange  of  circumstances. 

ArffvedApr.  IS,  18S8.    Decided  May  18,  1858. 

APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Minnesota. 
The  history  of  the  case,  and  a  statement  of 
the  facts,  appear  in  the  opinion  of  the  court. 
Mr.  J»me>  Cooper,  for  appellant: 
The  Supreme  Court  of  Minnesota  erred  in 
reversing  the  decree  of  the  District  Court. 

1.  Because,  there.having  been  a  part  perform- 
ance of  the  contract  on  the  part  of  the  com- 
plainant, by  payment  of  nearly  one  half  of  the 
purchase  money  before  any  of  it  was  doe,  ac- 
companied bv  possession,  and  Taluable  im- 
provements of  the  premises,  with  the  knowl- 
edge and  consent  of  the  defendant,  and  no 
great  or  unreasonable  delay  in  tendering  the 
portion  of  the  purchase  money  remaining  un- 
paid, it  would  be  against  equity  and  good  con- 
science to  rescind  the  contract. 

Adams  £q.,  85  to  87,  Mar.;  18  Yes.,  838, 
883,  n.  S,  p.  884;  1  Yes.,  826,  883;  2  Atk., 
100;  3  Htr..  788. 

2.  Because,  by  rescinding  the  contract,  the 
complainant  could  not  be  remitted  to  the  con- 
dition in  which  he  stood  at  the  time  when  the 
contract  was  made;  while  the  defendant,  in  re- 
covering the  residue  of  the  purchase  money, 
with  interest,  would  be  in  the  poeltion  he  ae- 
signed  to  place  himself,  hy  the  contract.         * 

3  Story,  Eq.  Jur.,  771-778;  1  Paw.  Eq.  Cas., 
641. 

8.  Because  time  in  this  case  was  not  of  the 
essence  of  the  contract,  as  is  manifest  from  the 
contract  itself,  as  well  as  from  the  conduct  of 
the  defendant  in  demanding  the  residue  of  the 
money  since  the  exhibition  of  his  bill  by  the 
said  complainant,  without  ever  pretending  that 
he  had  a  right  to  rescind  the  contract,  or  re- 
enter into  possession  of  the  said  premises. 

Taylor  y.  Longwood,  14  Pet.,  174,  175;  8 
Hor.,  Penn.,  429,  488;  6  Wheat.,  628;  Wyton 
V.  Morgan,  7  Yes.,  803;  Sadeliffe  y.  Warring- 

NOTB.— SpecMe  per/ormanoe,  titiw  not  generatty 
materUAtJec.  See  note  to  Hepburn  y.  Dunlop,  U 
TT.  S  (1  Wheat.),  180.  When  time  <«  material,  Ac. 
Bee  note  to  Pratt  v.  OarroU,  U  n.  8.  (8  Cranob),  17X. 

See  30  How. 


ton,  13  Yea.,  836:  IrvintY.  Eeminion,  3  Harris, 
146;  De  Comp  y.  Feay,  6  8.  &  R,  838,  836;  4 
Adol.  Ai  EI.,  699;  8  McLean.  141. 

4.  Because,  although  payment  of  the  pur- 
chase money  was  a  condition  precedent  to  the 
execution  of  the  conveyance,  the  tender  of  the 
money  on  November  4.  or  earlier,  was  under 
the  circumstances  a  sufficient  performance. 

MaUgan  y.  Dick,  2  Yes.,  Jr.,  38,  note  A;  18 
Yes..  884,  note;  10  Yes.,  608;  10  Yea.,  210;  4 
Kent's  Com.,  451,  note. 

Meuri.  Ij»wx-enee  and  Brftdley,  for  ap- 
pellee: 

1.  This  is  a  bill  for  specific  performance  of 
an  agreement  in  writins.  The  party  must  show 
that  ne  has  always  held  nimseif  ready,  desirous, 
prompt  and  eager,  to  perform  the  contract. 

5  Yes.,  730,  note;  Sttg.  Yend.,  ch.  8,  sec.  9. 

Although  he  tendered  the  money  just  before 
he  filed  his  bill,  he  has  never  been  ready  to  pay 
it  at  any  other  time,  and  has  not  paid  it  into 
court. 

3.  The  contract  being  in  writing,  the  inten- 
tion of  the  paities  is  to  be  gathered  from  the 
terms  employed  by  them.and  from  the  subject- 
matter  of  the  contract  itself. 

8.  It  stipulates  for  the  payment  of  the  pur- 
chase money,  $166,  on  the  ls(  of  October,  1860, 
and  in  default  thereof,  $100  with  interest,  upon 
the  1st  of  May,  1861,  the  purchaser  to  build  a 
wharf  on  the  premises,  etc. 

It  will  be  argued  that  the  parties  meant  to 
make  time  the  essence  of  the  contract. 

It  was  competent  for  the  parties  to  make  time 
the  essence  of  the  contract,  and  if  that  in- 
tetition  clearly  appears,  a  court  sf  equity  will 
not  assist  liim  who  is  in  default. 

Sug.  Yend.,  ch.  8,  sec.  8,  pi.  83  to  86,  inclu- 
sive; see  note  3  to  Harrington  y.  Wheeler,  4 
Yes.,  088;  see  cases  oollectea  in  note  a,  same 
case,  p.  686,  Am.  Notes:  lAoyd  y.  Oottett,  4 
Bro.  Ch.,  469,  and  Am.  Notes. 

The  facts  that  he  went  into  possession  and 
improved  the  property  and  paid  part  of  the  pur- 
chase money,  do  not  relieve  him  from  his  de- 
fault, if  time  was  of  the  emence  of  the  contract. 
Nor  do  they  aid  in  arriving  at  the  intent  of  Use 
parties. 

The  only  lust  inference  to  be  drawn  from 
the  facts  is,  that  the  defendant  was  indulgent 
and  willing  to  buy  his  peace;  but  insisted  on 
bis  part  that  the  contract  was  at  an  end. 

ilfr.  Jiutiee  Clifford  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  the  Supreme  Court  of 
the  Territory  of  Minnesota,  in  a  suit  in  Chan- 
cery, to  compel  a  specific  perfonnance  of  a 
written  contract  to  convey  a  certain  parcel  of 
land  described  in  the  bill  of  complaint,  and  sit- 
uated in  the  Yillage  of  Stillwater,  and  County 
of  Washington,  in  that  Territory.  The  biU 
was  presented  to  the  District  Judge  at  cliam- 
bers,  in  the  first  place,  where  an  order  was 
passed  for  an  in  juction,  and  it  was  then  duly 
filed  in  the  office  of  the  Clerk  of  the  District 
Court,  and  on  the  same  day  the  writ  of  injunc- 
tion was  issued,  returnable  to  the  District  Court 
at  the  May  term  next  ensuing,  and  was  duly 
served  on  the  respondent.  On  the  39tb  day  of 
November,  1861,  the  respondent,  by  his  soUdt- 
ors.  filed  his  answer  to  the  bill  of  complaint, 
and  OB  the-SOth  day  of  June,  1862,  the  com- 
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plainant  filed  the  general  repUcation,  and  tes- 
timony was  subsequently  taken  by  both  par- 
ties, under  a  regular  commission  issued  in  pur- 
suance of  the  order  of  the  court.  After  the 
testimony  was  taken,  the  temporary  Iniunc- 
tion  was  dissolved,  and  the  cause  was  set  down 
for  hearing  on  the  6th  day  of  October.  18S8, 
upon  bill,  answer,  replication,  and  proofs:  and 
after  the  hearing,  the  District  Court  decided 
in  favor  of  the  complainant,  and  entered  a  final 
decree  against  the  respondent  for  a  specific  per- 
formance of  the  agreement  set  forth  in  the  Mil 
of  complaint.  An  appeal  was  taken  by  the  re- 
spondent to  the  Supreme  Court  of  the  Territory, 
and  the  Supremo  Court,  at  the  January  Term, 
1856,  reversed  the  decree  of  the  District  Court, 
and  entered  a  final  decree  against  the  com- 
plaint, dismissing  the  bill,  with  costs;  where- 
upon, the  complainant  appealed  to  this  court. 
A  brief  statement  of  the  pleadings  will  be 
sufllcient  to  give  a  clear  view  of  the  nature  of 
the  coniroveisy  between  the  parties  to  the  suit. 
On  the  part  of  the  complainant,  it  is  alleged 
that  the  rospcmdent,  being  seised  in  fee  simple 
of  the  parcel  of  land  described  in  the  bill  of  com- 
plaint entered  into  a  treaty  with  the  complainant 
for  the  purchase  of  the  same  on  the  ISth  day  of 
June,  1860,  for  the  price  of  $100.00,  with  inter- 
est, to  be  paid  on  the  1st  day  of  May,  1851,  and 
that  he  agreed  to  accept  that  sum  for  the  consid- 
eration ;  and  that  an  agreement  in  writing  was 
entered  into  between  them  to  that  effect,  and  the 
bill  of  complaint  sets  forth  the  agreement, 
which  is  of  that  date,  and  is  signed  and  sealed 
by  the  parties.  By  that  agreement,  the  re- 
spondent contracted  to  sell  and  convey  the 
premises  by  deed  of  warranty,  provided  the 
complainant  should  pay  him  the  sum  of  f  165 
on  the  Ist  day  of  October  then  next,  or  the 
sum  uf  $190  by  the  1st  day  of  May,  1851,  and 
the  complainant  agreed  to  purchase  and  pay  for 
the  premises  in  the  manner,  and  to  the  amount 
specified.  They  also  thereby  mutually  agreed 
to  build  a  wharf  suitable  for  a  steamboat  land- 
ing—the  complainant  on  the  land  contracted 
for,  and  the  respondent  on  his  lot  adjoining— 
and  it  was  stipulated  between  them  that  either 
party  was  to  be  at  liberty  to  commence  the 
building  of  the  wharf  on  his  own  lot,  but 
neither  was  to  be  obliged  to  continue  or  com- 
plete it,  unless  the  other  upon;  notice,  did  the 
same  in  a  reasonable  time.  Afad  the  complain- 
ant further  alleges  that  the  respondent  deliv- 
ered up  the  possession  of  the  premises  to  him 
about  the  time  of  the  execution  of  the  agree- 
ment, and  that  he  has  ever  since  remained  in 
the  occupation  of  the  same;  that  he  paid  the  re- 
spondent $60  on  the  2d  day  of  July,  1850,  in 
part  performance  of  the  agreement ;  and  the  re- 
spondent, on  the  7th  day  of  September,  1850, 
indoised  on  the  agreement  $80.88  more,  in  part 
performance  of  the  same,  being  the  amount 
awarded  to  him  as  damages  under  a  reference 
between  the  parties,  of  a  claim  he  presented 
against  the  respondent  on  account  of  a  misrep- 
resentation made  by  him,  at  the  time  of  the  ex- 
ecuiion  of  the  agreement,  in  respect  to  the  west- 
ern boundary  of  the  land:  and  that  since  he 
entered  into  the  possession  of  the  premises, 
under  the  agreement,  he  has  laid  out  large 
sums  of  money  upon  the  land,  in  erecting  a 
valuable  dwelling-bouse,  and  in  making  other 
improvements  thereon;  and  that  be  has  tend- 
1006 


ered  to  the  respondent  the  whole  sum  of  Uie 
balance  of  the  purchase  money,  with  the  into-- 
est,  and  has.  always  been  ready  and  willing  to 
perform  the  agreement  on  bis  part,  according 
to  its  terms,  upon  having  a  proper  title  made 
out  and  a  proper  conveyance  executed  to  him 
of  the  premises  therein  described ;  and  tlut  he 
has  demanded  the  deed  of  the  respondent,  and 
he  had  hoped  that  he  would  specifically  per- 
form his  part  of  the  agreement,  as  in  Josiice 
and  equity  he  ought  to  no.  And  the  bill  of  com- 
plaint charges  that  the  respondent,  combining 
and  confederating  with  persons  unknown,  re- 
fuses to  perform  his  part  of  the  agreement,  and 
at  times  falsely  pretends  that  he  is  entitled  to 
more  than  the  sum  stipulated  between  the  ^mi- 
ties;  and  at  other  times,  that  the  complainant, 
bad  not  performed  his  part  of  the  agreement: 
whereas  it  is  alleged  he  has  performed  bis  part  of 
the  agreement,and  that  the  respondent  is  entitled 
to  no  more  than  the  balance  due  and  nnpaid  of 
the  sum  stipulated,and  the  interest  thereon;  and 
that  the  whole  of  that  sum,  with  interest,  is  now 
ready  and  unproductive  in  the  hands  of  the 
complainant;  and  that  he  is  seriously  embar- 
rassed and  injured  by  reason  of  not  having  a 
good  and  sufficient  title  to  the  premises,  which 
is  contrary  to  equity;  and  the  complainant 
pray^  for  discovery  and  general  relief,  and 
that  the  respondent  may  be  decreed  specifically 
to  perform  the  agreement  upon  being  paid  the 
balance  so  due,  with  interest,  and  for  an  in- 
junction to  restrain  the  respondent  from  con- 
veying, transferring,  or  in  any  manner  dispos- 
ine^of  the  title  toibe  premises. 

The  answer  admits  that  the  fee  simple  title 
was  in  the  respondent  at  the  time  mentioned, 
and  that  there  was  a  negotiation  between  iJie 
parties  respecting  the  purchase  and  sale  of  tbe 
premises,  and  that  the  asreement  was  made  and 
executed  at  the  time  it  bears  date,  and  that  tbe 
the  complainant  paid  the  sum  of  $60.uO,  as 
allej;ed  in  the  bill  of  complaint,  but  expressly 
denies  that  the  respondent  delivered  the  pos- 
session of  the  same  to  the  complainant,  or  tliai 
be  ever  consented  to  his  taking  the  possession 
in  any  manner,  as  is  stated,  unless  he  should 
pay  the  purchase  money,  with  interost,  except 
and  save  for  the  purpose  of  building  tbe  wharf; 
and  tbe  answer  also  denies  that  any  misrepre 
senlation  was  made  respecting  iLe  western 
boundary  of  the  lot,  or  that  the  respondent 
ever  admitted  that  he  made  it,  as  is  charged  in 
the  bill,  or  that  the  complainant  was  erer  in- 
jured by  any  representation  made  by  him  in 
4hat  behalf,  Uiough  the  answer  admits  that  the 
complainant  did  express  some  dissatisfaction 
with  that  boundary;  and  that  for  the  purpose 
of  cultivating  and  sustaining  friendly  relatumi 
with  him,  as  a  citizen  and  neighbor,  in  tbe 
same  community  where  they  resided,  he  did 
agree  to  refer  the  matter,  whether  he  ou^t  to 
make  any  deduction  from  the  price  agreed,  and 
that  the  referees  did  determine  that  he  should 
deduct  the  sum  of  $30.88  from  the  same;  and 
he  further  admits,  that  the  complainant  has 
made  improvements  upon  the  premises  by 
erecting  a  dwelling-house  thereon,  which  has 
greatly  enhanced  the  value  of  the  same,  but  be 
denies  that  any  improvements  were  ever  made 
by  his  consent,  or  that  the  complainant  ind  any 
right  to  make  them;  and  also  denies  en^y  alle- 
gation in  the  bill  that  the  complainant  was  em 
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ready  and  willing  to  perfonn  bis  part  of  the 
afcreement,  or  that  he  has  performed  or  ever 
offered  to  perform  the  same .  On  the  contrary, 
the  answer  ayers  the  fact  to  be,  that  at  the  time 
the  purchase  money  became  due  and  payable, 
he  called  upon  the  complainant,  and  demanded 
of  him  the  sum  due,  and  told  him  he  was  ready 
and  willing  to  execute  and  deliver  to  him  the 
deed,  upon  being  paid  the  balance  of  the 
money,  which  he  refused  to  pay,  alleging  as  an 
excuse  that  he  had  not  the  means.  And  it  is 
further  averred,  that  the  respondent,  at  differ- 
ent limes,  afterwards,  called  upon  the  com- 
plainant, and  informed  him  of  his  ability  and 
readiness  to  deliver  the  deed  upon  being  so 
paid,  and  urged  the  payment,  which  was  re- 
fused on  every  occasion  when  the  demand  was 
made;  and  the  respondent  says  he  has  suffered 
great  pecuniary  embarrassment  and  injurr  in 
his  business,  from  the  refusal  of  the  complain- 
ant to  perform  his  part  of  the  agreement.  He 
admits,  however,  that  the  solicitor  of  the  oom- 

Slainant,  on  or  about  the  first  day  of  Kovem- 
er,  1851,  did  demand  the  deed  of  him,  and 
offered  to  pay  him  a  sum  of  money  which  the 
solicitor  informed  him  was  the  balance  of  the 
sum  of  $190.00  and  interest  at  seven  per  cent ; 
but  what  sum  of  money  was  so  offered  he  does 
not  Icnow,  nor  whether  that  money  is  now  ready 
in  the  hands  of  the  complainant  and  unpro- 
ductive, but  he  does  not  believe  such  to  be  the 
fact;  and  he  denies  all  manner  of  fraud,  com- 
bination and  confederacy. 

There  is  not  much  dispute  about  the  facts  of 
the  case,  whether  we  look  to  the  testimony  on 
the  one  side  or  the  other.  The  agreement  was 
admitted  in  the  answer,  and  was  made,  as  is 
alleged  in  the  bill,  on  the  15th  day  of  June, 
1850,  and  it  is  fully  proved  that  the  complain- 
ant shortly  after  entered  into  the  possession  of 
the  premises,  and  has  continued  In  the  posses 
sion  of  the  same  to  the  present  time,  ana  there 
is  not  an  intimation  in  the  proofs  exhibited  in 
the  case  that  the  respondent  ever  demanded 
the  surrender  of  the  premises,  or  that  he  ever 
manifested  any  intention  to  rescind  the  agree- 
ment, except  so  far  as  it  arises  from  his  refusal 
on  the  first  day  of  November,  1851,  to  accept 
the  balance  remaining  unpaid  when  it  was  tend- 
ered to  him  by  the  solicitor  of  the  complain- 
ant. On  the  contrary,  it  appears  from  hto  own 
witness,  William  H.  Morce,  that  in  the  fall  of 
1851  he  requested  payment  of  the  balance  then 
due  and  unpaid:  and  when  the  complainant 
replied  to  his  request,  that  be  had  a  good  many 
debts  out,  and  as  soon  as  he  could  collect  the 
money  he  would  settle  up  with  him,  he  told 
the  complainant  he  was  ready  to  make  him  a 
deed  whenever  be  was  paid  the  balance  due  on 
tbe  lot.  The  precise  time  when  this  conversa- 
tion took  place  does  not  appear;  but  the  witness 
toys  he  was  in  the  employment  of  the  respond- 
ent from  tbe  20th  day  of  October  to  the  18th 
day  of  November,  lt<5l,  and  that  within  that 
time  he  heard  the  respondent  ask  the  complain- 
ant two  or  three  times  for  the  balance  due  on 
that  lot,  and  it  was  in  some  one  of  those  con- 
yeraatioDS  that  be  told  the  complainant  that  he 
was  ready  to  make  the  deed  whenever  the  bal- 
ance was  paid;  and  we  infer  from  the  testi- 
mony of  the  witness,  though  it  is  not  very 
clearly  expressed  in  tbe  deposition,  that  the 
last  interview  between  the  parties,  when  that 
ttoe  20  How. 


remark  was  repeated,  must  have  taken  place 
only  a  few  days  before  the  tender  was  made  by 
the  solicitor  or  the  complainant.  Whether  so 
or  not,  it  is  plain,  as  well  from  the  language  of 
the  request  as  from  that  employed  b^  the  re- 
spondent in  reply  to  the  reasons  assigned  by 
the  complainant,  why  he  could  not  make  the 
payment  as  requested;  that  the  object  of  the 
respondent  on  the  occasion  was  more  to  hasten 
the  action  of  the  complainant,  and  prompt  him 
to  an  early  compliance,  than  to  make  any  for- 
mal demand  of  the  money  with  the  view  to 
terminate  the  agreement,  or  to  impair  the  right 
of  the  complainsnt  to  make  the  payment  at  a 
future  time.  Such,  unquestionably,  was  the 
impression  that  the  conversation  at  the  inter- 
view was  calculated  to  produce  upon  the  mind 
of  tbe  complainant;  and  considering  all  the 
circumstances  under  which  the  interview  took 
place,  and  the  relation  of  the  parties  to  each 
other  in  respect  to  the  matter  now  in  contro- 
versy, we  think  it  was  the  only  reasonable  con- 
struction which  could  be  put  upon  the  language 
used  by  the  respondent,  consistent  with  fair 
dealing  on  his  part,  and  rectitude  of  intention; 
and  that  yiew  of  the  conversation  derives  strong 
confirmation  in  the  fact  that  the  deed  subse- 
quently tendered  to  the  complainant  had  not 
then  been  prepared,  and  no  allusion  was  made 
to  a  conveyance  on  the  part  of  the  respondent, 
except  in  connection  with  the  promise  of  the 
complidnant  to  settle  and  make  the  payment  as 
soon  as  he  could  collect  the  meaqs. 

Nothing  further  transpired  between  the  par- 
ties, in  respect  to  the  subject  matter  of  the  con- 
troversy, till  after  the  tender  was  made  by  the 
solicitor  of  the  complainant.  There  is  not  a 
word  of  proof,  other  than  what  has  been  men- 
tioned, that  has  tbe  least  tendency  to  show 
that  the  respondent,  prior  to  the  tender  made 
by  the  complainant,  ever  formally  demanded 
the  payment  of  the  sum  due  as  is  alleged  in  the 
answer,  or  even  notified  the  complainant,  or 
even  intimated  to  him  that  he  should  insist 
upon  a  rescission  of  the  agreement  unless  the 
payment  was  made  at  the  tune,  or  in  tbe  man-  , 
ner  speoifled.  or  that  be  ever  expressed  so  much 
as  a  wish  that  the  possession  of  the  premises 
should  be  surrendered  up  because  the  payment 
had  not  been  made,  or  in  any  manner  sienifled 
to  the  complainant  that  he  was  unwilling  that 
he  should  remain  in  possession,  and  continue 
bis  occupation  and  improvement  of  tbe  same 
as  he  had  done,  throughout  nearly  the  whole 
period  after  the  a^creement  was  made.  Tbe 
proofs  are  clear  and  full  that  the  complainant 
entered  into  possession  shortly  after  the  agree- 
ment was  made,  and  that  he  built  a  valuable 
dwelling-house  on  the  premises,  and  if  the 
wharf  was  not  completed,  he  had  at  least 
commenced  the  building,  and  made  consid- 
erable progress  in  the  work,  and  had  other- 
wise made  expenditures  in  leveling  and  grad- 
ing tbe  grounds,  and  in  various  ways  bad 
greatly  improved  tbe  premises  and  enhanced 
their  value,  and  that  all  these  improvements 
had  been  carried  forward  at  large  expense, 
while  the  respondent  resided  in  the  same  village, 
and  under  circumstances  which  show,  beyond 
controversy,  that  he  must  have  had  full  knowl- 
edge of  their  progress,  and  daily  opportunities 
to  have  manifested  his  dissent  if  had  desired  to 
do  so,  or  if  such  had  been  his  intention ;  and 
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jret  be  never  expressed  the  Rltghteet  digmtUfac- 
tion  while  the  works  were  progressing,  or  inti- 
mated to  the  complainant,  so  far  as  appears, 
that  in  case  be  failed  to  make  the  payment  at 
the  time  specified  in  the  agreement,  he  should 
claim  that  the  improvements  had  l>een  made 
of  his  own  wrong,  and  at  his  own  risk,  and 
without  any  liability,  on  his  part,  to  allow  any 
compensation  either  for  the  labor,  materials,  or 
money  expended,  in  making  them.  On  the 
contrary,  he  suffered  the  improvements  to  go 
on,  silently  acquiescing  in  the  right  of  the  com- 
plainant to  make  them,  until  tbcy  were  nearly 
completed  ;  and  when  the  tender  was  made  by 
the  solicitor  of  the  complainant,  and  he  found 
he  could  no  longer  conceal  his  real  position  witb 
respect  to  the  failure  to  make  the  payment  at  the 
time  specified  in  the  agreement,  he  then  declined 
to  accept  the  money,  and  refused  to  execute  the 
deed. 

The  tender  on  the  part  of  the  complainant 
was  made  by  Frederick  R  Bartlett,  his  solic- 
itor, on  the  1st  day  of  November,  1851,  at  Still- 
water, where  the  land  is  situated,  and  in  the 
office  of  H.  li.  Morse,  the  solicitor  of  the  re- 
spondent. A  sum  sufficient  to  pay  the  whole 
balance  due,  with  interest,  was  formally  tend- 
ered on  the  occasion,  and  the  deed  demanded, 
and  the  respondent  notified  that  the  sum  so 
tendered  would  be  always  in  readiness  to  be 

Said  by  the  solicitor,  at  his  dwelling-bouse  in 
tillwuter,  where  both  parties  resided.  Accord- 
ing to  the  testimony  of  the  solicitor,  the  respond- 
ent refused  to  accept  the  money,  and  got  up 
and  went  out  of  the  office,  and  did  not  take  it, 
and  did  not  offer  to  execute  a  deed ;  and  it  does 
not  appear  that  he  gave  any  explanation  what- 
ever as  to  the  grounds  of  hu  refusal.  His  omis- 
sion to  explain  why  he  refused  to  accept  the 
money,  which,  not  many  days  before,  he  had 
requested  the  complainant  to  pay,  indicates  an 
inconsistency  in  his  acts  not  alto^ther  recon- 
cilable with  the  idea  that  the  previous  request 
for  payment  had  been  made  in  good  faith,  or 
at  a  time  and  under  circumstances  when  he 
,  either  anticipated  or  desired  that  the  complain- 
ant might  be  able  to  obtain  the  money  to  com- 
ply with  the  request;  and  it  is  calculated  also  to 
throw  some  light  upon  his  subsequent  conduct, 
in  selecting  a  moment  to  demand  the  money 
and  tender  the  deed  to  the  complainant,  when 
there  is  much  reason  to  think  that  he  must  have 
known  that  a  compliance  could  not  be  expected, 
on  account  of  the  absence  of  the  solicitor  in 
whose  hands  the  money  was  deposited.  He 
was  then  reminded  by  the  complainant  that  the 
money  had  been  deposited  with  his  solicitor, 
and  informed  that  be  was  absent,  and  told  that 
he  must  wait  until  the  solicitor  returned.  These 
facts  are  established  by  the  testimonv  of  several 
witnesses  introduced  by  the  respondent,  and  it 
is  worthy  of  remark  that  this  attempt  to  de- 
mand the  money  and  tender  the  deed  was 
not  made  till  more  than  a  year  after  the  bill  was 
filed,  and  nearly  six  months  after  the  respondent 
ent  had  formafly  answered  to  the  suit.  It  oc- 
curred at  the  d  welUne-house  of  the  complainant 
on  the  premises;  and  it  appears,  from  the  testi- 
mony of  Elijah  A.  Bissell,  that  the  respondent 
called  upon  the  complainant  at  the  time  men- 
tioned, and  told  him  that  he  understood  that 
be,  the  complainant,  had  a  sum  of  money  for 
him  on  the  accoimt  of  the  lot,  and  that  he  was 
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readTtogiTehimadeedofthepiemiaea,aponthe 
receipt  of  the  money 'Which  he  then  denuuided, 
and  called  the  witness  to  notice  the  same,  and 
the  witness  put  a  private  mark  on  the  deed, 
which  is  annexed  to  his  deposition,  and  makes 
a  part  of  the  case.  According  to  the  testimony 
of  that  witness,  the  complainant  said  that  the 
money  which  he  was  supposed  to  have,  had 
been  paid  away,  but  the  witness  admits  that  he 
referred  to  the  money  deposited  with  his  solic- 
itor as  ibat  which  was  designed  to  pay  tbe  re- 
spondent. 

Three  days  afterwards  the  same  thine  waa 
repeated ;  when  the  complainant  was  callra  into 
the  office  of  the  solicitor  of  the  respondent,  un- 
attended by  any  friend  or  legal  adviser,  aJid  a 
second  demand  was  made  of  him  for  the  money, 
and  the  same  deed  was  again  tendered.  Qs 
explanation  on  this  last  occasion,  as  given  in 
the  testimony  produced  by  the  respoiKlent,  i* 
full  and  satisfactory,  and  we  refer  to  it  as  af- 
fording a  perfect  solution  of  the  whole  transac- 
tion. After  the  demand  was  made,  he  replied 
that  he  could  not  pay  the  money,  as  he  had  not 
enough  money  to  pay  his  taxes ;  that  be  had  left 
the  monev  with  his  solicitor,  who  had  cmoe 
tendered  it  to  the  respondent,  and  that  he 
ought  then  to  have  taken  it;  that  his  solicitor 
was  now  away  from  home,  and  the  respondent 
must  wait  till  he  returned.  Three  depositions 
were  taken  by  the  respondent  to  establiBb  tliis 
last  demand,  and  each  of  the  witnesses  proves 
the  substance  of  this  explanation,  and  we  tliink 
it  is  not  of  a  character  to  require  any  extended 
comment,  as  tbe  transaction  speaks  its  own  coo- 
structiott.  More  than  a  year  before  tliat  de- 
mand was  made,  the  complainant  had  tendered 
tbe  money  to  the  responaent,  and  depodted  it 
in  the  hands  of  his  solicitor,  and  notified  the  re- 
spondent that  it  would  always  be  in  readiness 
to  be  paid  whenever  he  would  accept  it ;  and  lie 
well  knew  ttiat  he  had  never  asked  for  it.  or  in 
any  manner  signified  his  willingness  eitber  to 
receive  the  money  or  to  execute  tlie  deed. 
These  considerations  furnish  a  complete  answer 
to  any  supposed  defease  upon  that  ground, 
wholly  irrespective  of  any  question  wliich 
might  otherwise  arise,  involving  the  rectitude 
or  the  transaction,  or  the  motives  of  those  wlw 
were  concerned  in  making  the  demand,  aad 
consequently  remove  all  necessity  for  any  far- 
ther remarks  upon  this  branch  of  the  case.  Look- 
ing to  the  whole  evidence,  we  think  it  is  satiafac- 
tonly  proved  tltat  more  than  half  of  tbe  con- 
sideration was  paid  in  advance  of  the  time 
when  it  fell  due;  that  valuable  improvemeata 
were  made  on  the  premises  by  the  complainant, 
under  the  agreement;  and  that  the  poeaeadoo  of 
tbe  premises  wad  continued  by  him  after  tbe 
time  elapsed  for  payment,  with  the  knowledge 
and  appropriation  of  the  respondent,  which,  ui 
some  cases,  has  been  held  sufficient  of  itself  to 
entitle  the  party  to  relief,  where,  in  all  other 
respects,  it  appeared  that  be  was  without  fault 
Wateri  v.  Tram.  9  Johns..  4M. 

Suppose  it  were  otherwise;  it  can  make  no 
difference  in  this  case,  as  it  also  appears,  and 
the  proof  on  this  point  is  equally  satisfaelofy, 
that  the  tender  of  the  balance  of  the  purcbaae 
money  was  duly  made  while  tbe  complainant 
was  in  possession  of  the  premises,  under  the 
agreement,  and  before  any  act  bad  been  done 
by  the  respondent  disaffirming  it,  or  any  noUoe 
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or  intimation  given  by  him  Uiat  he  did  not  in- 
tend to  insist  upon  its  performance.    Readiness 
to  perform  is  distinctly  alleged  in  the  bill  of 
complaint,  and  is  as  distinctly  denied  in  the  an- 
swer,  and  therefore  it  becomes  important  to 
inquire  how  the  fact  was,  according  to  the 
evidence  in  the  case.     What  occurred  oetween 
the  parties,  in  respect  to  the  delay  which  had 
ensued  prior  to  the  interview  at  the  dwelling- 
house  of  the  complainant,  does  not  appear  by 
the  testimony  on  either  side,  and  consequently 
it  is  reasonable  to  conclude  that,  so  far  as  that 
period  is'  concerned,  it  was  not  the  subject  of 
dispute;  and  it  seems  quite  probable  that  it 
had  been  arranged  by  mutual  consent.    That 
such  was  the  fact,  though  not  directly  proved, 
is  clearly  inferable,  as  well  from  the  conduct 
as  tlie  conversation  of  the  parties  at  the  time 
the  interview  took  place.    They  met  at  the 
time  in  a  friendly  way,  and  the  respondent 
asked  for  the  money,  and  in  turn  the  complain- 
ant asked  for  some  forbearance  till  he  could 
collect  the    means;   and    apparently   it    was 
granted  without  objection  or  any  imputation 
of  any  prior  remissness.      No  demand  was 
made  of  the  money,  or  any  intimation  given, 
tliat  if  it  was  not  paid  immediately,  the  delay 
would  be  regarded  in  any  manner  as  impairing 
the  right  of  the  complainant  to  make  it  at  any 
time.     It  was  a  mere  ordinary  reauest  of  a 
creditor  to  a  debtor,  and  embraced  hot  only 
what  was  due  on  the  agreement,  but  also  a 
balance  due  on  account,  and  was  not  intended 
as  anything  more  than  an  offer  to  settle  and  a 
request  for  payment,  which  applied  quite  as 
much  to  the  account  as  to  the  agreement;  and 
there  is  good  reason  to  infer  that  the  respond- 
ent himself  had  not  been  ready  to  execute  the 
title  prior  to  that  time,  as  he  took  occasion  to 
inform  the  complainant  that  he  was  ready  to 
make  the  deed  when  he  was  paid;  whereas, 
if  the  business  had  been  delayra,  contrary  to 
bis  wishes,  there  would  have  been  no  necessity 
for  that  notification.     However  that  may  have 
been,  the  circumstances  we  think  abundantly 
show  that  the  delay,  prior  to  that  time,  was 
not  the  subject  of  complaint;  and  therefore  it 
is  dismissed  from  any  further  consideration. 
Time  may  be,  and  often  is,  of  the  essence  of  a 
contract  for    the   purchase  and  sale  of  real 
property,  so  that  courts  of  equity  will  not  in 
terfere  in  behalf  of  either  party.     It  may  be 
made  so  by  express  stipulations  of  the  parties, 
or  it  may  arise  by  implication  from  the  nature 
of  the  property,  or  the  avowed  objects  of  the 
neller  or  purchaser;  and  even  when  it  is  not  so, 
expressly  or  impliedly,  if  the  party  seeking 
redress  has  been  guilty  of  gross  laches,  or  has 
been  inexcusably  negligent  in  performing  the 
contract  on  his  part,  or  if  there  has,  in  the 
meantime,  l)een  a  material  change  in  the  cir- 
cumstances affecting  the  rights,  interests,  or 
obligations  of  the  parties,   in  all  such  cases 
courts  of  equity  will  in  general  refuse  to  decree 
a  8p>eclflc  performance,  upon  the  plain  ground 
that  it  would  be  inequitable  and  unjust.    On 
the  other  hand,  the  general  doctrine  on  this 
point  is  expressed  in  the  maxim,  "  that  time  is 
not  of  the  essence  of  a  contract  In  equity ; "  and 
except  in  cases  like  those  already  mentioned,  or 
in  those  of  a  kindred  character,  courts  of  equi- 
ty, as  a  general  rule,  have  always  claimed  and 
«zercised  the  right  to  decree  specific  perforro- 
See  20  How.  U.  S.,  Book  IS. 


ance  of  agreements,  in  respect  to  the  purchase 
and  sale  of  real  property,  in  their  discretion, 
and  u.sually  to  a  more  liberal  extent  in  favor 
of  purchasers  than  those  who  contract  to  sell 
such  properties.  Tayhr  v.  Longworth,  14 
Pet..  174;  2  Story's  Eq.  Jur..  sec.  771-776; 
Adams,  Eq.,  ch.  2,  p.  263. 

The  authorities  cited  will  suffice  for  the  pres- 
ent occasion,  as  the  cause  depends  very  much 
upon  the  facts  exhibited  by  the  parties,  and 
upon  certain  obvious  principles  of  justice  and 
equity,  universally  admitted  wherever  courts  of 
equity  exist.  There  was  no  negligence  or  de- 
lay of  performance  on  the  part  of  the  com- 
plainant prior  to  the  tender  of  the  monev  on 
the  1st  day  of  November.  1851,  except  what  is 
reasonably  and  satisfactorily  accounted  for  on 
the  ground  of  acquiescence  or  waiver  on  the 
part  of  the  respondent ;  and  after  that  time  the 
fault  was  entirely  his  own,  and  neither  the 
rules  of  common  justice  nor  equity  will  allow 
him  to  take  advantage  of  his  own  wrong.  He 
can  derive  no  benefit  from  his  subsequent  at- 
tempt to  tender  the  deed,  as  it  was  then  too  late 
to  impair  the  right  of  the  complainant  to  insist 
upon  performance;  and  we  attach  no  impor- 
tance whatever  to  his  demand  of  the  money,  as 
he  well  knew  at  the  time  that  the  amount  was 
deposited  in  the  hands  of  the  solicitor  of  the 
complainant,  and  that  he  could  have  it  the  mo- 
ment he  returned. 

It  is  a  case  of  clear  equity  on  the  part  of  the 
complainant.  He  has  lieen  guiltv  of  no  negli- 
gence or  fraud,  and  he  was  admitted  into  pos- 
session of  the  premises  under  the  agreement, 
and  suffered  to  make  valuable  improvements, 
without  any  notice  to  desist ;  and  now,  when 
he  cannot  lie  made  whole  in  any  other  way,  it 
is  his  right  to  insist  that  the  agreement  should 
be  performed, and  a  court  of  equity  is  the  prop- 
er tribunal  to  enforce  his  right. 

On  the  whole  case,  we  are  of  the  opinion 
thai  the  Supreme  Court  of  the  Territory  of 
Minnesota  erred  in  the  order  and  decree  made 
in  this  cause. 

The  decree,  thertfore,  of  that  court  i$  reverted, 
and  the  eauee  renumded  for  further  proeeedinge, 
with  direeiioiu  to  enter  a  decree  affirming  the  de- 
cree of  the  DiUriet  Court,  wUk  eotti. 


DAVID  MORELAND,  Plff.  in  Br., 
e. 
JEREMIAH  PAGE. 
(See  8.  C, »  How.,  S2S,  <sn.) 

Thi»  court  has  no  jurisdtetion  to  reniete  state 
judament,  fixing  boundaries. 

This  court  basno  Jurisdiction  to  review  the  judir- 
ment  of  a  State  Couit,  ascertalnlngr  the  boundaries 
between  two  nelgrhl>ot«  havinir  complete  vranta. 

Argued  May  S,  1858.        Decided  May  18, 1868. 

IN  ERROR  t^the  Supreme  Court  of  the  State 
of  Iowa. 

This  case  arose  upon  a  petition  filed  in  one 
of  the  State  Courts  of  Iowa,  by  the  plaintiff  in 
error,  for  the  settlement  of  a  certain  boundary 
line  and  recovery  of  a  strip  of  land  claimed  by 
him. 
The  judgment  of  the  court  in  his  favor  hav- 
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ing  1)6611  reversed,  on  appeal,  by  the  Supreme 
Court  of  Iowa,  the  plolatiff  sued  out  this  writ 
of  error. 

MMtrt.  P.  Smith,  Oeo.  E.  Badgper  and 
9.  U.  Carlisle,  for  plaintiff  in  error: 

Mmr*.  J.  H.  Bradley  and  A.  H.  Law- 
rence, for  defendant  in  error 

Mr.  Jtutiee  CMer  deliTered  the  opinion  of 
the  court. 

In  a  court  which  is  not  bound  by  law  to  ignore 
all  species  of  action,  and  use  only  the  generic 
name,  this  would  be  called  an  action  of  eject- 
ment. Plaintiff's  statement  alleges  that  "he  is 
owner  of  certain  adjoining  quarter  sections  of 
laud,  and  that  the  northern  boundary  thereof 
is  a  line  surveyed  by  Joel  Baily,  as  per  diagram 
annexed,  and  that  plaintiff  claims  the  line  A  B 
to  be  the  true  line,  while  defendant  claims 
that  the  line  C  D  is  the  proper  line  between 
them.  The  defenflant,  by  his  plea  or  answer, 
denies  that  A  B  is  the  true  line,  and  avers  that 
C  D  is.  On  this  issue  the  party  went  to  trial 
without  a  jury,  and  the  court  decided  in  favor 
of  the  plaintiff.  But,  on  appeal  to  the  Supreme 
Court  of  Iowa,  the  judgment  below  was  re- 
versed, and  judgment  entered  for  the  defendant, 
establishing  the  line  C  D  as  the  true  line  be- 
tween the  respective  patents,  according  to  a  sur- 
vey made  by  Edward  James,  a  copy  of  a  plat 
of  which  is  on  file  in  the  case,  from  the  origi- 
nal deposited  in  the  ofDce  of  the  Surveyor-Oen- 
eral." 

We  have  searched  this  record  in  vain  to  dis- 
cover any  authority  for  this  court  to  assert  its 
jurisdiction  to  review  the  judgment  of  the  State 
Court,  under  the  power  granted  by  the  86th 
section  of  the  Judiciary  Act.  The  record  does 
not  show  that  it  draws  in  question  any  treaty, 
statute  or  authority,  exercised  under  the  United 
States;  or  the  validity  of  any  state  statute,  for 
repugnancy  to  the  Constitution  of  the  United 
Statw;  or  the  construction  of  any  clause  of  the 
Constitution ;  or  of  a  treaty  or  statute  of  commis- 
sion held  under  the  United  States.  It  is  a  mere 
question  of  boundary  between  two  neighbors, 
both  admitted  to  have  valid  grants  from  the 
United  States.  It  is  a  questhin  of  fact,  de- 
pending on  monuments  to  be  found  on  the 
ground,  documents  in  the  Land  Office,  or  the 
opinion  of  experts  or  surveyors  appointed  by 
the  court  or  the  parties.  If  the  accident  to  the 
controveisv  that  both  parties  claim  title  under 
the  United  States  should  be  considered  as  suf- 
ficient to  bring  it  within  our  jurisdiction,  then 
every  controversy  involving  the  title  to  such 
laniu,  whether  it  involve  the  inheritance,  par- 
tition, devi8e,or  sale  of  it,  may,  with  equal  pro- 
priety, be  subject  to  the  examination  of  this 
court  in  all  time  to  come. 

Tills  question  is  not  new ;  it  was  decided  in 
the  case  of  MoDorumgh  v.  MiUaucbm,  8  How. , 
698,  where  this  court  refused  to  entertain  juris- 
dicUon  to  review  the  judgment  of  a  State  Court, 
ascertaining  the  boundaries  between  complete 
grants  under  the  French  government,  as  it  did 
not  call  in  question  either  the  construction  or 
the  validity  of  the  Treaty,  or  the  title  to  the 
land  held  under  it  See,  also,  Kennedy  v. 
Hunt,  7  How.,  6«3. 

It  it  therefore  ordered  that  thieeatebe  dimittted 
for  want  ofjuriedietum. 
lOiO 


ENEAS  McFAUL,  Plff.  in  JBr., 

9. 

JAMES  C.  RAMSEY. 

(See  8.  C  20  How..  SSasa.) 

BxceptUmt  to  matter*  in  diteretion,  of  txmrt  bdM, 
not  reviewable. 

No  exception  was  taken  on  the  trial  to  tbeadmit- 
Blen  or  rejection  of  evidence  ;  no  error  alleged  ia 
the  ohaTBe  of  the  court :  and  a  recvlar  jadsment 
was  entered  on  the  verdict.  The  only  exoepttom 
were  to  the  refusal  of  the  court  to  gnat  a  contliv- 
uanoe  and  change  the  venue;  both  of  which  wen 
matters  of  diacretlon  In  the  court  below,  and  not 
the  subject  of  review  here. 

Aryued  May  6,  1868.        Decided  Mag  18.  ItSS. 

IN  ERROR  to  the  District  Court  of  the  United 
States  for  the  District  of  Iowa. 
The  history  of  the  case  and  a  statement  of  the 
facts  appear  in  the  opinion  of  the  court. 

Me»gr».  Reverdy  Johnaon  and  Rawer- 
Ay  JohmsoB.  Jr.,  for  plaintiff  in  error. 

Mr.  William  Henry  Norrie  for  defend- 
ant in  error. 

Mr.  Justice  CMer  delivered  the  opinion  of 
the  court: 

Ramsey,  the  plaintiff  below,  instituted  this 
suit  in  the  District  Court  of  the  United  Slates 
for  the  District  of  Iowa.  The  parties  have  beat 
permitted  by  that  court  to  frame  their  plead- 
ings, not  according  to  the  simple  and  eatablidted 
forms  of  action  in  courts  of  common  law,  tnit 
according  to  a  system  of  pleadings  and  practice 
enacted  by  that  State  to  regulate  proceeding* 
in  its  own  courts.  This  code  commences  oj 
abolishing  "all  technical  forms  of  actions, "pre- 
scribing the  following  court  rules  for  all  cases, 
whether  of  law  or  equity: 

"Any  pleading  which  possesses  the  foUowing 
requisites  shall  be  deemed  sufficient: 

Ist.  When  to  the  common  understanding  it 
conveys  a  reasonable  certainty  of  meaning. 

2d.  When,  by  a  fair  and  natural  oonrtroc- 
tion,  it  shows  a  substantial  cause  of  action  or 
defense. 

If  defective  in  the  first  of  the  alMve  partic- 
ulars, the  court,  on  motion,  will  direct  a  m<H« 
specific  statement;  if  in  the  latter,  it  is  ground 
of  demurrer." 

If  the  right  of  deciding  absolutely  and  finally 
all  matters  of  controversy  between  suitors  were 
committed  to  a  single  tribunal,  it  might  be  left 
to  collect  the  nature  of  the  wrong  complained 
of,  and  the  remedy  sought,  from  the  all^a- 
tions  of  the  party  oe  tenut,  or  in  any  other  man- 
ner it  might  choose  to  adopt.  But  the  com- 
mon law,  which  wisely  commits  the  decisicn 
of  questions  of  law  to  a  court  supposed  to  be 
learni-d  in  the  law.  and  the  decision  of  the  facta 
to  a  jury ;  necessarily  requires  that  the  contro- 
versy, before  it  is  submitted  to  the  tpbnoa! 
having  jurisdiction  of  it,  should  be  reduced  to 
one  or  more  integral  propositions  of  law  or  fact; 
hence  it  is  necessary  that  the  parties  aboold 
frame  the  allegations  which  they  respective/ 
make  in  support  oi  their  demand  or  defense 
into  certain  writings  called  pleadings.  Thne 
should  clearly,  distinctly  and  succinctly,  state 
the  nature  of  the  wrong  complained  of,  the 
remedy  sought,  and  the  defense  set  up.  The 
end  proposed  is  to  bring  the  matter  of  htigatioo 
to  one  or  more  points,  simple  and  unambigtt- 
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oiu.  At  one  time,  the  excessive  accuracy  re- 
quired, the  subtlety  of  distinctions  introduced 
by  astute  logicians,  the  introduction  of  cum- 
brous forms,  fictions  and  contrivances,  which 
seemed  only  to  perplex  the  investi^tion  of 
truth,  had  brought  the  system  of  special  plead- 
ing into  deserved  disrepute,  notwithstanding 
the  assertion  of  Sir  William  Jones,  that  "it  was 
the  best  logic  in  the  world,  except  mathemat- 
ics." This  system  is  said  to  have  come  to  its 
perfection  in  the  rei^  of  Edward  III.  But  in 
more  modem  times  it  has  been'so  modified  by 
the  courts,  and  trimmed  of  its  excrescences,  the 
pleadings, in  every  form  of  common  law  action, 
have  been  so  completely  reduced  to  simple, 
clear,  and  unambiguous  forms,  that  the  merits 
of  a  cause  are  now  never  submerged  under  fo- 
lios of  special  demurrers,  alleging  errors  in 
pleading,  which,  when  discovered,  are  immedi- 
ately permitted  to  be  amended.  This  system, 
matured  by  the  wisdom  of  ages,  founded  on 
principles  of  truth  and  sound  reason,  has  been 
ruthlessly  aboUsbed  in  many  of  our  States,  who 
have  lusiily  substituted  in  its  place  the  sugges- 
tions of  sciolists  who  Invent  new  codes  andsys- 
tems  of  pleading  to  order.  But  this  attempt  to 
abolish  allspecies,and  establish  asingle genus,  is 
found  to  be  beyond  the  power  of  legislative 
omnipotence.  They  cannot  compel  the  human 
mind  not  to  distinguish  between  thin^  that 
differ.  The  distinction  between  the  different 
forms  of  actions  for  different  wrongs,  requiring 
different  rem^ies,  lies  in  the  nature  of  things; 
it  is  absolutely  inseparable  from  the  correct  ad- 
ministration of  justice  in  common  law  courts. 
The  result  or  these  experiments,  so  far  as 
they  have  come  to  our  knowledge,  has  been  to 
destroy  the  certainty  and  simplicity  of  all  plead 
ings,  and  introduce  on  the  record  an  endless 
wrangle  in  writing,  perplexing  to  the  court,  de- 
laying and  impeding  the  administration  of  jus- 
tice. In  the  case  of  Randony.  T«by,  11  How., 
517,  we  had  occasion  to  notice  the  operation  and 
result  of  a  code  similar  to  that  of  Iowa.  In  a  sim- 
ple action  on  a  promissory  note,  the  pleadings 
of  which,  according  to  common  law  forms, 
would  not  have  occupied  a  page,  they  were 
extended  to  over  twenty  pages,  requiring  two 
years  of  wrangle,  with  exceptions  and  special 
demurrers,  ben)re  an  issue  could  be  formed  be- 
tween the  parties.  In  order  to  arrive  at  the 
justice  of  the  case,  this  court  was  compelled  to 
disregard  the  chaos  of  pleadings,  and  eliminate 
the  merits  of  the  case  from  a  confused  mass  of 
fifty  special  demurrers  or  exceptions,  and  de- 
cide the  cause  without  regard  to  these  contri- 
vances to  delay  and  impede  a  decision  of  the 
real  controversy  t>etween  the  parties.  In  the 
case  of  Bennett  y.  Butt&neorth,  II  How.,  669, 
originating  under  the  same  code,  the  court  were 
unable  to  discover  from  the  plenfiding,  the  nat- 
ure, of  action  or  the  remedy  sought.  It  might, 
with  equal  probability,  be  callM  an  action  of 
debt,  or  detinue,  or  replevin,  or  trover,  or  tres- 
pass, or  a  bill  in  chancery.  The  jury  and  the 
court  below  seemed  to  have  labored  under  the 
same  perplexity,  as  the  verdict  was  for  $1,200 
and  the  ludgment  for  four  negroes.  In  both  these 
cases  this  court  have  endeavored  to  impress  the 
minds  of  the  Judges  of  the  District  and  Circuit 
Courts  of  the  United  States  with  the  improprie- 
ty of  permitting  those  experimental  codes  of 
pleading  and  practice  to  be  inflicted  upon  them. 
See  90  How. 


In  the  last  mentioned  case,  the  OhtrfJu»tiee,  in 
delivering  the  opinion  of  the  court,  says:  "The 
Constitution  of  the  United  States  has  recog- 
nized the  distinction  between  law  and  equity, 
and  it  must  be  observed  in  the  federal  courts." 
In  Louisiana,  where  the  civil  law  prevails,  we 
have  necrasarily  to  adopt  the  forms  of  action 
inseparable  from  the  system.  But  in  those 
States  where  the  courts  of  the  United  States  ad- 
minister the  common  law,  they  cannot  adopt 
these  novel  inventions,  which  propose  to  amal- 
gamate law  and  equity  by  enacting,  a  hybrid 
system  of  pleadings  unsuited  to  the  admimstra- 
tion  of  either. 

We  liave  made  these  few  introductory  re- 
marks before  proceeding  to  notice  the  merits  of 
the  controversy,  as  developed  by  the  record,  in 
order  ttiat  the  bar  and  courts  of  the  United 
States  may  make  their  records  conform  to  these 
views,  and  not  call  upon  us  to  construe  now 
codes  and  hear  special  demurrers  or  pleadings, 
which  are  not  required  to  conform  to  any  sys- 
tem founded  on  reason  and  experience.  To  test 
such  pleadings  by  the  lo^cal  reasoning  of  the 
common  law,  after  requiring  the  party  to  dis- 
regard all  forms  of  action  known  to  the  law 
under  which  he  seeks  a  remedy,  would  be  un- 
warrantable and  unjust. 

The  plaintiff's  petition  sets  forth  his  griev- 
ances in  plain,  intelligible  form,  if  not  with 
technical  brevity  and  simplicity. 

1st.  He  alleges  a  contract  with  defendant 
to  deliver  to  him  eight  hundred  hogs,  on  or 
before  a  certain  day ;  ui  consideration  whereof, 
the  defendant  agreed  topay  plaintiff  fS.50  per 
hundred  pounds  net.  He  avers  that  he  did  de- 
liver according  to  contract,  at  the  time  and 
place,  the  number  of  eight  hundred  hogs;  that 
defendant  refused  to  receive  over  five  hundred 
and  fifty  of  them,  or  pay  for  the  remainder. 

2d.  He  complains  that  defendant  refused  to 
receive  and  butcher  the  hogs  in  accordance 
with  the  agreement,  and,  thus  caused  by  his  de- 
lay, that  tne  plaintiff  was  put  to  expense  in 
f^ing  the  hogs,  and  exposed  to  a  great  loss 
in  the  net  weight. 

8d.  That  defendant  did  not  make  a  true  re- 
turn of  the  net  weight,  but  defrauded  plaintiff 
on  that  behalf. 

4th.  That  he  slaughtered  twenty-four  hogs 
more  than  he  accounted  for,  and  improperly 
cut  off  parts  of  others  to  reduce  their  weight 

5th.  The  plaintiff  alleges,  in  what  might  be 
called  a  second  count,  another  contract  to  de- 
liver fourteen  hundred  hogs  to  the  defendant, 
at  |5.60  per  hundred  net. 

He  avers  delivery  according  to  contract,  and 
charges  defendant  with  delay  in  slaughtering 
them;  causing  great  loss  in  the  weight,  and  ex- 
pense to  plaintiff  in  feeding  them  in  the  mean- 
while. 

6th.  He  charges  defendant  with  taking  one 
hundred' other  hogs  of  plaintiff,  for  which  he 
refused  to  account. 

7th.  That  in  consequence  of  delay  in  receiv- 
ing, many  of  the  hogs  died,  to  the  great  loss  of 
the  plaintiff. 

8th.  That  defendant  returned  false  weights 
of  these  1,400,  and  cut  off  parts  before  webb- 
ing. 

9th.  The  plaintiff  also  set  up  a  third  contract 
for  five  hundred  hogs  which  were  delivered, 
and  avers  the  same  delay  and  consequent  in- 
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?ui7  to  plaintiff,  and  the  same  frauds  in  weigh- 
ng,  &c. 

To  this  catalogue  of  grievances  the  defend- 
ant, in  his  answer,  pleads  thirty  three  distinct 
denials  of  the  averments  in  the  petition.  A  jury 
was  called  to  try  these  thirty-three  issues,  and 
found  a  verdict  for  plaintiff,  and  assessed  his 
damages. 

No  exception  was  taken  on  the  trial  to  the  ad- 
mission or  rejection  of  evidence;  no  error  is  al- 
leged in  the  charge  of  the  court;  and  a  regular 
judgment  was  entered  on  the  verdict. 

The  only  bills  of  exception  were  to  the  re- 
fusal of  the  court  to  grant  a  continuance  and 
change  the  venue;  both  of  which  were  matters 
of  discretion  in  the  court  below,  and  not  the 
subject  of  review  here. 

The  cavils  to  the  sufficiency  of  the  plaintiffs 
statement,  under  the  name  oi  a  special  demur- 
rer, were  overruled  by  the  court  below,  and 
justly,  because  the  Code  permits  a  demurrer 
only  when  the  petition  "by  a  fair  and  natural 
construction  does  not  show  a  substantial  cause 
of  action."  As  we  have  already  shown,  it  con- 
tains a  dozen. 

Tlie  judgment  of  the  court  belim  is  affirmed.wiih 
eo$t*. 

Cited— 23  How.,  4M ;  1  Black,  816 ;  Mo  All.,  Mi,  865. 


JAMES  BARTON,  Plff.  in  Er., 

V. 

ROBT.  FORSYTH. 
(See  8.  C, »  How.,  SSt-HM.) 

Eeeeption  miut  be  taken  wkUejury  are  in  court 

— exception    after  judgment,  unauthorized — 

legal  proceedings,  evidence — envrin,  not  exam- 

iTicMe  eoUateraUy. 

No  Instruction  to  the  Jury,  alven  or  refused  by 
the  court  below,  can  lie  brought  here  for  revision 
by  writ  of  error,  unless  the  record  shows  that  the 
exception  to  It  was  taken  or  reserved  while  the 
Jury  was  at  the  bar. 

An  exception  after  Judgrment  Is  clearly  unau- 
thorized by  law,  and  the  decisions  and  rulings  to 
which  it  refers  cannot  be  considered  upon  writ  of 
error. 

The  legal  proceedings,  under  which  the  lot  in 
question  was  sold,  are  evidence. 

If  there  were  any  irregularities  or  errors  in  the 
proceedings  after  they  were  instituted,  they  were 
not  open  to  examination  in  the  Circuit  Court,  com- 
ing In,  88  they  did,  collaterly  as  evidence  of  title. 

Argued  May  6,  1868.       Decided  May  18,  1868. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 
The  history  and  the  slatement  of  the  case 
appear  in  the  opinion  of  the  court. 

Meters.  ClutrlesBallaiiee  and  Reverdy 
Johnson,  for  the  plaintiff  in  error. 

Mr.  Arebibald  WilUama,  for  defendant 
in  error. 

Mr.  Chirf  Justiee  Taney^  delivered  the  opin- 
ion of  the  court: 

This  action  was  brought  in  the  Circuit  Court 
of  the  United  States  for  the  District  of  Illinois, 
to  recover  a  certain  lot  in  the  Town  of  Peoria, 
described  in  the  plaintiff's  declaration. 

VOiu.—ExceptUm,when  mutt  be  taken,  to  be  ooofl- 
dlrie  on  review.  See  note  to  Phelps  v.  Mayer,  66 
V.  8.  (16  How.).  IW. 


In  that  suit,  Forsyth,  the  defendant  in  error, 
was  plaintiff,  and  Barton,  the  plaintiff  in 
error,  was  the  defendant ;  and  upon  the  trial, 
the  judgment  of  the  Circuit  Court  was  in  favor 
of  the  plaintiff,  Forsyth,  and  theifupon  Barton 
brought  the  case  here  by  writ  of  error. 

It  appears  from  the  record  that  the  title  was 
a  very  disputed  one,  and  sundry  (questions  of 
much  nicety  and  difficulty  were  raised  in  the 
trial  and  decided  by  the  court.  But,  from  the 
manner  in  which  the  case  has  been  brought 
up,  none  of  these  questions  are  open  for  revis- 
ion here:  for  no  exception  to  them  appears  to 
have  Iieen  taken  or  reserved  by  Barton  while 
the  jury  were  at  the  bar. 

The  record  shows,  that  after  the  trial,  and 
after  verdict  and  judgment  for  Forsyth,  Ciiarlet 
Ballance  filed  an  afSdavit.  stating  that  be  was 
the  landlord  of  Barton,  and  the  real  party  in 
interest,  and  thereupon  moved  tbecourt  tosob- 
stitute  him  for  Barton,  as  defendant;  or  if,  in 
the  opinion  of  the  court,  that  could  not  be  done, 
that  he  might  be  admitted  as  co  defendant 
with  Barton,  and  that  Ballance  might  proceed 
with  the  suit  in  his  own  name.  But  the  court 
overruled  the  motion,  and  refused  to  permit 
said  Ballance  to  become  a  defendant  in  the 
suit.  "To  all  which  decisions,  rulings  and  in- 
structions, defendant  then  and  there  excepted, 
and  prayed  that  this  bill  of  exceptions  be  snled, 
signed,  and  made  a  record,  which  is  done." 
And  this  has  been  relied  on  here  as  an  excep- 
tion to  all  the  points  which  the  transcript  shows 
to  have  been  raised  at  the  trial;  and  decided  by 
the  court.  But  this  is  no  valid  exception  to 
anything,  according  to  the  well  settled  and 
established  principles  of  law.  It  baa  been  re- 
peatedly ruled  by  this  court,  as  will  appear  by 
the  cases  reported,  that  no  instruction  to  the 
iury,  given  or  refused  by  the  court  below,  can 
be  Drought  here  for  revision  by  writ  of  error, 
unless  the  record  shows  that  the  exception  to  it 
was  taken  or  reserved  while  the  jury  were  at 
the  bar. 

This  is  required  by  the  Statute  which  author- 
ized the  exception,  and  cannot  be  dispensed 
with.  If  the  party  does  not  reserve  the  ex- 
ception at  the  time  at  which  tbe  law  requires  it 
to  l>e  done,  he  acquiesces  in  the  decision,  and 
cannot  hrin^  up  the  point  upon  writ  of  error. 

But  in  this  case,  the  exception  was  not  pro- 
posed to  be  reserved  until  lone  after  the  trial 
was  over,  aqd  the  verdict  and  judgment  had 
been  entered ;  for  the  affidavit  of  Charles  Bal- 
lance, upon  which  his  motion  was  made,  ap- 
pears to  have  been  sworn  to  on  the  22d  of  July. 
1S56,  after  judgment,  and  his  motion  was 
not  overruled  until  August  6th.  on  which  last 
mentioned  day  he,  for  tbe  first  time,  took  his 
exceptions.  Such  an  exception  is  clearly  un- 
authorized by  law,  and  the  decisions  and 
rulings  to  which  it  refers  cannot  be  considered 
upon  this  writ  of  error. 

There  is  but  one  exception  legally  taken, and 
that  is  upon  the  admiRsion  as  evidence  of  tlie 
legal  proceeding  under  which  the  lot  in  ques- 
tion was  sold  as  the  property  of  a  certain  Mi- 
chael La  Croix,  to  pay  his  debts,  and  at  which 
sale  Morrison  was  the  purchaser,  under  whom 
Forsyth  claims  title. 

Barton  objected  to  tbe  admissibility  of  tiiis 
evidence,  and  the  judges  of  the  Circuit  Court 
were  divided  in  opinion;  and  thereupon  tbe  eri- 
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dence  was  allowed  to  go  to  the  Jury,  and  the 
defendant  excepted.  Upon  this  point,  there- 
fore, the  plaintiff  in  error  is  entitled  to  the  con- 
sideration and  judgment  of  this  court. 
.  But  we  think  that  there  was  no  error  in  ad- 
mitting the  evidence  objected  to.  The  docu- 
ments appear  to  be  duly  certified  and  the  pro- 
ceedings under  which  the  sale  was  made,  to 
have  lieen  l>efore  a  court  of  competent  jurisdic- 
tion. If  there  were  any  irregularities  or  errors 
in  the  proceedings  after  they  were  instituted, 
they  were  not  open  to  examination  in  the  Cir- 
cuit Court,  coming  in,  as  they  did,  collaterally 
as  evidence  of  title.  Being  the  procetdings  of 
a  judicial  tribunal  which  had  jurisdiction  over 
the  subject-matter,  the  Circuit  Court  had  no 
right  to  take  upon  itself  the  functions  of  an  ap- 
pellate court,  and  inquire  whether  the  debts 
claimed  were  really  due  from  La  Croix,  nor 
whether  the  proceedings  were  conducted  and 
the  decision  rendered  in  );ood  faith  by  the  tri- 
bunal which  authorized  the  sale. 

Ihit  being  the  otUy  point  UgaUy^  b^ort  thi* 
court,  and  there  being  no  error  in  it.  the  judg 
meiU  of  the  Cireuil  Court  mutt  be  affirmed,  with 
eottt. 


JOHN  8.  WILLIAMS,  Administrator  of  Jas. 
Williams,  Deceased,  Appt, 

V. 

ROBT.  M.  GIBBES  asd  CHA8.  OLIVER, 
Surviving  Executors  of  Robt.  Oliver,  De- 
ceased. 

AND 

ROBT.  M.  OIBBES  amd  CHA8.  OLIVER. 
Surviving  Executors  of  Robt.  Olivbb,  De- 
ceased, Appts., 

JOHN  8.  WILLIAMS,  Administrator  of  Jas. 

Williams,  Deceased. 

(See  S.  C,  29  How.,  S8S-M1.) 

CoiU  and  expensee  of  truttee,  a  charge  on  the 
fund — tnulee  must  drfend  title — improve- 
ments  by  bona  flde  purchaser,  when  payable  to 
him — truttee,  in  eate  of  doubt,  thould  apply 
for  direction  to  the  court. 

Williams  V.  Olbbes,  tn  58  U.  S..  contains  the  re- 
port of  the  present  case,  when  formerly  here. 

Where  the  costs  and  expenses  of  a  trustee  were 
properly  incurred  In  the  protection  and  preserva- 
tion of  the  fund.  It  Is  but  just  and  equitable  they 
should  t)e  made  a  charge  upon  It. 

The  miaapprebcnsion  as  to  the  right  cannot 
ohange  the  beneficial  character  of  th%  expenses, 
when  indispensable  to  Its  security. 

The  duty  of  a  trustee,  whether  of  real  or  personal 
estate,  to  defend  the  title,  at  law  or  in  equity,  in 
case  a  suit  Is  brought  against  It,  is  unquestioned, 
and  the  expenses  are  properly  chargeable  in  his 
accounts  agninst  the  estate. 

When  a  bona  fide  purchaser  has  expended  time 
•nd  money  in  enhancing  the  value  of  the  subJiHit 
of  the  purchase,  and  the  true  owner  seeks  the  aid 
of  a  court  of  equity  to  enforce  such  a  title,  the 
court  will  administer  that  aid.  only  when  making 
oompensatlon  to  the  purchnser. 

A.  trustee  having  notice  that  It  Is  doubtful  If  the 
trust  fund  should  be  distributed  according  to  the 
trusts  under  which  he  holds  It,  should  apply  to  the 
court  for  its  direction  l>efore  he  executes  the  trust, 
by  paying  over  the  fund. 

Argued  Apr.  SS,  1858.    Decided  May  18,  1858. 

APPEALS  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Maryland. 
Sec  20  How. 


The  original  bill  in  this  case  was  filed  in  the 
Supreme  Court  of  Baltimore  City  on  Aueust 
21,  1852,  by  the  administrator  of  James  Will- 
iams against  the  executors  of  Robert  Oliver,  to 
recover  the  proceeds  of  Williams'  share  In  a 
certain  Company  known  as  the  Baltimore  Com- 
Mny.  The  cause  was  removed  into  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Maryland,  where  the  bill  was  dismissed.  This 
court  reversed  the  decree  of  dismissal  (58  U. 
S. — 17  How.,  230),  and  remanded  the  cause  to 
the  court  below  for  further  proceedings. 

The  court  below  proceeded  to  determine  the 
amount  of  the  share  in  question,  as  it  bad  not 
been  ascertained  on  the  first  hearing,  and  the 
amounts  to  be  allowed  on  certain  claims  made 
by  Oliver's  executors,  and  finally  decreed  that 
Williams'  administrator  should  recover  of  Oli- 
ver's executors  the  net  sum  of  |9,686.83,  and 
119,215.95  in  stocks.  From  this  decree  both 
parties  appealed  to  this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mettri.  Reverdy  Joluwon  and  J.  Ma- 
son Campbell,  for  Oliver's  executors. 

ifettn.  R.  N.  Martin,  O.  L.  Dolany 
and  H.  W.  Davis,  for  Williams'  adminis- 
trator. 

J/r  Juttiee  Nelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Cir- 
cuit Court  of  the  United  States  for  the  District 
of  Maryland. 

A  bill  was  filed  in  the  court  below  by  Will- 
iams, the  present  appellant,  to  recover  of  the 
defendants  the  proceeds  of  the  share  of  com- 
phUnant's  intestate  in  what  is  known  as  the 
Baltimore  Company,  which  had  a  claim  against 
the  Mexican  Gk)vernment,  that  was  awarded  to 
it  under  the  Treaty  of  1889.  The  proceeds  of 
the  share  amounted  to  the  sum  of  $41,806.41. 
The  history  of  the  litigation  to  which  the  award 
under  the  Treaty  gave  rise,  in  the  distribution 
of  the  fund  amongthe  claimants  or  the  assign- 
ees composing  the  Baltimore  Company,  will  be 
found  in  the  report  of  four  of  the  cases  which 
have  heretofore  come  before  this  court.  11 
How..  529;  12  Jb.,  Ill ;  14  76.,  810;  17  Jb..  288, 
239.  That  of  Wilbamt  v.  Gibbet,  in  17  How., 
239,  contains  the  report  of  the  present  case, 
when  formerly  here.  This  court  then  decided 
that  the  claim  of  the  executors  of  Oliver  to  the 
share  of  Williams  was  not  well  founded;  that 
the  interest  of  Williams  in  the  same  had  not 
been  legally  devested  during  his  lifetime;  and 
that  his  legal  representative  then  before  the 
court  was  entitled  to  the  proceeds.  The  decree 
of  the  court  below  was  reversed,  and  the  cause 
remanded  for  further  proceedings,  in  conform- 
ity with  the  opinion  of  the  court.  Upon  the 
cause  coming  down  before  that  court  on  the 
mandate,  the  defendants,  the  executors  of  Oli- 
ver, set  up  several  charges  against  the  fund, 
which  it  was  claimed  should  be  received  and 
allowed  in  abatement  of  the  amount. 

1.  For  certain  costs  and  expenses  to  which 
they  bad  been  8ubje<^ted  in  resisting  suits  insti- 
tuted against  it  by  third  parties.  The  history 
of  these  suits  will  be  found  in  the  cases  already 
referred  to  in  this  court,  and  need  not  be  stated 
at  large. 

3.  For  services  and  expenses  of  Oliver,  in  his 
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lifetime,  in  the  prosecution  of  the  claim  of 
the  Baltimore  Company,  as  its  attorney  and 
agent  before  the  Government  of  Mexico,  from 
the  year  1»35  down  to  the  time  of  his  death,  in 
1884. 

The  court  below  allowed  to  the  executors 
the  costs  and  expenses  to  which  they  had  been 
subjected  in  defending  the  suits  mentioned, 
and  also  thirty-flve  per  cent,  of  the  fund  in 
question  for  the  services  of  Oliver. 

The  case  is  one,  in  many  of  its  features,  novel 
and  peculiar. 

James  Williams,  the  intestate,  and  owner  of 
the  share  in  the  Baltimore  Company,  became 
insolvent  in  1819,  and  took  the  benefit  of  the 
Insolvent  Laws  of  Maryland,  and  in  1825  the 
insolvent  trustee  of  his  estate  sold  and  assigned 
to  Robert  Oliver  the  share  in  question  in  this 
Company;  and  from  thence  down  to  the  year 
1849,  Oliver  in  his  lifetime,  and  his  executors 
afterwards,  did  not  doubt  but  that  a  perfect 
title  to  the  share  had  passed  by  virtue  of  this 
assignment.  In  that  vear,  the  Court  of  Ap- 
peab  of  Maryland  decided,  in  a  case  between 
the  executors  and  an  insolvent  trustee  of  Will- 
iams, that  no  title  passed  to  Oliver  by  this  as- 
signment; and,  as  a  legal  consequence,  it  was 
held  by  this  court,  in  17  How.,  that  the  interest 
remained  in  Williams  at  his  death,  and  of 
course  passed  to  his  legal  representative,  the 
complainant. 

All  the  services  and  expenses,  therefore,  of 
Oliver,  in  his  lifetime,  in  the  prosecution  of  the 
claims  of  the  Baltimore  Company  against  the 
Grovernment  of  Mexico,  and  of  the  litigation 
since  encountered  by  his  executors  in  respect 
to  the  share,  have  resulted  in  securing  the  pro- 
ceeds of  the  same  to  the  estate  of  Williams, 
the  original  shareholder.  Williams  in  his  life- 
time, and  his  legal  repi^esentatives  since,  down 
till  the  fund  was  in  court  awaiting  distribution, 
had  taken  no  steps  for  its  recovery,  nor  had 
they  been  subjected  to  any  expense.  The 
whole  of  the  services  had  been  rendered,  and 
expenses  borne,  by  Oliver  and  his  executors; 
and  the  question  is,  whether,  upon  any  estab- 
lished principles  of  law  or  equity,  the  court  be- 
low were  right  in  taking  into  the  account  in 
the  settlement  between  the  parties  these  serv- 
ices and  expenses.  We  are  of  opinion  they 
were. 

By  the  judgment  of  the  Court  of  Appeals 
of  Maryland,  OHver  was  at  no  time  the  true 
owner  of  this  share,  as,  notwithstanding  the 
assignment  by  the  insolvent  trustee,  it  still  re- 
mained in  Williams.  Oliver  thereby  became 
trustee,  instead  of  owner,  of  the  share  and  of 
the  proceeds,  as  did  also  his  executors,  and 
they  must  be  regarded  as  holding  this  relation 
to  the  fund  from  their  first  connection  with  it. 
In  that  character  the  executors  have  been  made 
accountable  to  the  estate  of  Williams,  and  have 
been  responsible  since  the  fund  came  into  their 
possession  for  all  proper  care  and  management 
of  the  same.  In  defending  these  proceeds, 
therefore,  against  suits  instituted  by  third  par- 
ties to  recover  them  out  of  the  hands  of  the 
executors,  they  have  done  no  more  nor  less 
than  they  were  bound  to  do,  as  the  proper 
guardians  of  the  fund,  if  they  had  known  at 
the  time  the  relation  in  which  they  stood  to  it, 
and  that  they  were  defending  it  for  the  benefit 
of  the  estate  of  Williams,  and  not  for  that  of 
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Oliver.  The  services  rendered  and  expenses 
borne  could  not  have  been  dispensed  with,  con. 
sistently  with  their  duties  as  trustees. 

But  it  is  said  that  these  suits  were  defended 
b^  the  executors,  while  claiming  the  fund  in 
right  of  their  testator,  and  hence  for  the  sap- 
pwed  benefit  of  his  estate;  that  the  defense 
was  not  made  in  their  character  of  trustees, 
and  cannot,  therefore,  be  re^rded  as  a  ground 
for  charging  the  estate  of  Williams  with  the 
costs  of  the  litigation. 

The  answer  to  this  view  is,  that  although,  in 
point  of  fact,  the  defense  was  made  un£r  the 
supposition  that  the  fund  belonged  te  the  es- 
tate of  Oliver,  yet,  in  judgment  of  law,  it  was 
made  by  them  as  trustees,  and  not  owners,  as 
subsequently  judicially  ascertained;  and  as  the 
costs  and  expenses  were  properly  incurred  in 
the  protection  and  preservation  of  the  fund,  it 
is  but  just  and  equitable  they  should  be  made 
a  charge  upon  it. 

The  misapprehension  as  to  the  right  cannot 
change  the  beneficial  character  of  the  expense, 
when  indispensable  to  its  security. 

The  duty  of  a  trustee,  whether  of  real  or  pet- 
sonal  estate,  to  defend  the  title,  at  law  or  in 
equity,  in  case  a  suit  is  brought  against  it,  is 
unquestioned,  and  the  expenses  are  properly 
chargeable  in  his  accounts  against  the  estate. 
2  Story.  Kq.  Jur.,  sec.  1275. 

Another  principle  which  we  think  applicable 
to  this  case  is  to  be  found  in  a  class  of  cases 
where  a  bona  fide  purchaser,  for  a  valuable  con- 
sideration, without  notice,  has  enhanced  the 
value  of  the  property  by  permanent  expendi- 
tures, and  has  been  subsequently  evicted  by  the 
true  owner,  on  account  of  some  latent  inflrmity 
in  the  title.  It  is  well  settled,  if  the  true 
owner  is  obliged  to  come  into  a  court  of  equity 
to  obtain  relief  against  the  purchaser,  the  court 
will  first  ret^uire  reasonable  compensation  for 
such  expenditures  to  be  made,  upon  the  princi- 
ple that  he  who  seeks  equity  roust  first  do 
equity.  2  Story,  £q.,  sees.  799  and  996;  < 
Paige,  403,  404;  1  Stoi^,  494,  495. 

A  kindred  principle  is  also  found  in  a  class 
of  cases  where  there  has  been  a  bona  fide  ad- 
verse possession  of  the  property  tacitly  ac- 
quiesced in  by  the  true  owner.  The  practice 
of  H  court  of  equity,  in  such  cases,  does  not 
permit  an  account  of  rents  and  profits  to  be 
carried  back  beyond  the  filing  of  the  bill.  8 
Wheat.,  78;  27  E.  L.  &  E.,  p.  212;  7  Ves., 
541;  1  Ed.  Oh.,  579.  This  principle  is  appli- 
cable where  the  person  in  possession  is  a  bona 
fi(U  purchaser,  and  there  has  been  some  degree 
of  remiseAess,  or  negligence,  or  inattention,  on 
the  part  of  the  true  owner,  in  the  assertion  of 
his  rights. 

Courts  of  equity,  it  would  seem,  do  not  grant 
active  relief  in  favor  of  a  bona  fide  purchaser, 
making  permanent  meliorations  and  improve- 
ments by  sustaining  a  bill  brought  by  him 
against  the  true  owner,  after  he  has  succeedrd  in 
recovering  the  property  at  law.  6  Paige.  390, 
408,  404.  405;1  Storv,  495:  8  Wheat.,  81,  83. 

The  civil  law  in  this  respect  is  more  liberal, 
and  provides  a  remedy  in  behalf  of  the  pur- 
chaser, even  beyond  an  abatement  of  the  rents 
and  profits  for  such  expenditures  as  have  en- 
hanced the  value  of  the  estate  (casts  above): 
and,  indeed,  generally  applies  the  principle  in 
favor  of  any  Mrui  fide  possessor  of  property  who 

61  r.K. 


Digitized  by 


Google 


18S7. 


WlLI.IA.V8  V.  GiBBEB.        OlBBBB  V    WlIiLIAMS. 


68S-54t 


bas  in  good  faith  expended  bis  money  for  ita 
preeervation  or  amelioration;  otherwise,  it  is 
said,  the  true  owner  appropriates  unjustly  the 
property  of  another  to  himself.  Touillier.  8  B. 
tit  4,  ch.  1  sees.  19.  20. 

Now,  in  the  case  before  us,  Oliver,  in  1825, 
purchased  this  share  in  the  Baltimore  Company 
for  the  consideration  of  $3,000,  its  full  value  at 
the  time.  The  purchase  was  made  from  the 
insolvent  trustee  of  Williams,  whom  all  parties 
concerned  believed  had  the  power  to  sell  and 
transfer  the  title.  Williams,  aown  till  his  death 
in  1886,  set  up  no  claim  to  it,  nor  did  his  rep- 
resentntive  after  his  death  till  August,  1852, 
when  this  bill  was  filed.  Oliver  and  his  execu- 
tors had  been  in  the  undisturbed  possession,  so 
far  as  respects  any  claim  under  the  present 
right,  for  the  period  of  twenty-seven  years. 
and  although  it  may  be  said  in  excuse  for  any 
remissness,  and  by  way  of  avoiding  the  conse- 
quences of  delay,  that  Williams,  and  those  rep- 
resenting him,  had  no  knowledge  of  the  defect 
in  the  title  till  the  decision  of  the  Court  of  Ap- 
peals of  Maryland;  it  may  be  equally  said,  on 
the  other  hand,  that  Oliver  and  his  executors 
were  alike  ignorant  of  it,  and  had  in  good  faith 
«zpended  their  time  and  money  in  recovering 
the  claim  against  the  Qovernment  of  Mexico, 
and  afterwards  in  defending  it  against  a  long 
and  expensive  litigation. 

It  is  difficult  to  present  a  stronger  case  for 
the  protection  of  a  bona  jUU  purchaser  from 
loss,  who  has  expended  time  and  money  in  en- 
hancing  the  value  of  the  subject  of  the  pur- 
chase, or  a  case  in  which  the  principle  more 
justly  applies,  that  where  the  true  owner  seeks 
the  aid  of  a  court  of  equity  to  enforce  such  a 
title,  the  court  will  administer  that  aid  only 
when  making  compensation  to  the  purchaser. 
We  are,  therefore,  of  opinion  that  the  court  be- 
low was  right  in  allowing  in  the  account,  the 
costs  and  fees  paid  to  counsel  by  the  executors 
in  the  defense  of  the  suits. 

In  respect  to  the  thirty-flve  per  cent,  allowed 
for  the  prosecution  of  the  claim  against  the 
Oovemment  of  Mexico,  it  stands,  in  principle, 
upon  the  same  footing  as  other  services  and  ex- 
penses incurred  in  protecting  and  preserving 
the  fund  after  possession  was  obtained.  The 
amount  of  compensation  depends  upon  the 
proofs  in  the  case  as  to  the  value  of  the  service, 
and  which  must,  in  a  good  degree,  be  governed 
by  the  usual  and  customary  charges  allowed 
for  similar  services  and  expenses.  As  this 
claim  was  prosecuted  with  others  by  Oliver 
when  he  supposed  and  believed  that  he  was  the 
owner,  and  that  he  was  sctingon  his  own 
behalf,  and  not  as  trustee  for  Williams,  th6 
rate  of  compensation  must  rest  upon  all  the  facts 
and  circumstances  attending  the  service.  There 
could  have  been  no  agreement  as  to  the  com- 
pensation. And  for  tne  same  reason,  it  cannot 
be  expected  that  an  account  of  the  service  and 
expenses  was  kept  so  as  to  enable  the  court  to 
arrive  with  exactness  at  the  proper  sum  to  be 
allowed,  as  might  have  been  reqiiired,  if  Oliver 
had  been  chargeable  with  notice  of  the  trust. 
The  proofs  show  that  Oliver  appointed  agents 
to  represent  him  at  the  Qovernment  of  Mexico 
as  early  as  March,  1825,  and  that  these  agencies 
were  continued  from  thence  down  (ill  his  death 
in  1834;  and  that  during  all  this  time  he  kept 
up  an  active  correspondence  with  them  and 
See  20  How. 


others,  and  with  our  ministers  at  Mexico,  and 
with  his  own  government,  on  the  subject.  The 
iustice  of  these  claims  had  been  acknowledged 
by  the  Government  of  Mexico  as  early  as 
182^*4,  but  no  provision  was  made  for  their 
payment.  They  were  regarded  as  of  very  little 
value,  from  the'hopelessness  of  their  recovery; 
and  it  is  perhaps  not  too  much  to  say,  upon  the 
evidence,  that  in  the  absence  of  the  vigorous 
and  efficient  prosecution  of  them  by  Oliver, 
they  would  have  been  worthless.  In  the  re- 
sult, for  the  share  in  question,  which  was  sold 
in  1825  for  $2,000,  there  was  realized  from  the 
(Jovemment  of  Mexico,  under  the  Treaty  of 
1889,  the  sum  of  $41,806.41.  The  estate  of 
Williams  has  never  expended  a  dollar  towards 
recovering  it;  nor  has  Oliver  ever  received  any 
compensation  for  his  services.  The  amount 
may  seem  large,  but  we  cannot  say  the  court 
below  was  not  warranted  in  allowmg  it  upon 
the  proofs  in  the  case  of  the  great  service  ren- 
dered, and  of  the  customary  charges  in  similar 


It  has  been  urged  by  the  executors  of  Oliver, 
that  they  bad  paid  over  three  eighths  df  the 
fund  in  the  distribution  of  the  estate  before  the 
filing  of  the  bill  in  this  case,  and  that  they  are 
not,  therefore,  liable  for  that  portion  of  the 
fund.  It  is  claimed  that  it  was  shown  before 
the  master  that  this  portion  was  paid  over  in 
the  regular  courts  of  administration,  and  as  in 
duty  bound  by  the  laws  of  the  State  of  Mary- 
land. If  this  had  appeared  when  the  cause 
was  heard  upon  the  merits,  and  the  question 
as  to  the  right  to  this  fund  was  determined,  the 
ground  now  taken  might  possibly  have  been  a 
good  defense  to  that  portion  of  the  fund:  and 
the  complainant  would  have  been  sent  to  the 
distributees  to  recover  it.  This,  however,  may 
not  be  entirely  certain ;  for  there  is  authority 
for  saying,  that  a  trustee  having  notice  that  It 
is  doubtful  if  the  trust  fund  should  be  dis- 
tributed according  to  the  trusts  under  which  he 
holds  it,  he  should  apply  to  the  court  for  its  di- 


rection before  he  executed  the  trust,  by  paying 

"     "      ■ "  ~.    p.  802.   In  (■ 

case,  the  executors  of  Oliver  had  notice  of  the 


over  the  fund.    27  E.  L.  &  Eq.,  p.  802.   In  this 


defect  of  the  title  of  their  testator  after  the  de- 
cision of  the  Court  of  Appeals.  But  be  this  as 
it  may,  we  think  the  question  of  liability  to 
the  extent  of  the  whole  of  the  fund,  was  dis- 
posed of  in  the  case  when  before  us  on  the 
merits,  and  was  not  reserved  for  the  hearing 
on  the  adjustment  of  the  accounts  before  the 
court  below,  on  the  coming  down  of  the  man- 
date.   17  How.,  257. 

An  objection  has  been  made  by  the  counsel 
for  the  appellant,  Williams,  in  respect  to  the 
order  of  the  court  below,  permitting  a  supple- 
mental answer.  We  suppose  this  question  rather 
a  matter  of  practice  than  otherwise,  resting  in 
the  discretion  of  the  court  below,  and  as  a  mat- 
ter of  inconvenience  preparatory  to  the  taking 
of  the  account  l)efore  the  master.  The  answer 
— and,  for  aught  we  see,  the  object  in  view 
might  as  well  have  l)een  attained  by  a  petition 
to  the  court,  stating  the  facts — was  put  in  for 
the  purpose  of  bringing  to  the  notice  of  the 
court  the  matters  relied  on  in  the  adjustment 
of  the  accounts,  and  by  way  of  charges  to  be 
deducted  from  the  amount  claimed.  The  pro- 
ceeding enabled  the  court  to  give  in  advance 
directions  to  the  master  in  making  the  settle- 
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ment,  and  thereby  narrow  the  grounds  of  con- 
troversy before  him,  and  facilitate  the  hearing. 
It  could  work  no  prejudice  to  either  party,  for 
no  claim  by  way  of  abatement  of  the  account 
thus  set  up  in  the  answer  or  petition  should  be 
allowed  by  the  court,  but  what  was  perti- 
nent to  the  subject  of  examination  before  the 
master. 

Upon  the  v)hoU,  we  aire  Motufled  the  decree  of 
the  court  b^aw  teat  right,  and  ought  to  he  of- 


Dissenting,  Mr.  Justice  Orier. 
Cited-JMHoir..aai. 


WILLIAM  PINKNEY  WHYTE,  Admr.  de 
bonis  non  of  John  Ooodino,  Deceased,  Ap- 
pellant, 

ROBERT  M.  OIBBES  and  CHARLES  OLI- 
VER, Surviving  Executors  of  Robert  Oli- 
TKB,  Deceased. 

AKD 

ROBERT    M.     OIBBES    Ain>    OHARLES 
OLIVER,  Surviving  Executors  of  Robkrt 
Olivkb,  Deceased,  Appellante. 
e. 
WILLIAM  PINKNEY  WHYTE,  Admr.  de 
bonia  non  of  John  Ooodino,  Deceased. 
(8ee  8.C.,  S»  Bow..  Ml,  642.) 

WiUiamt  v.  Oibbs,  ante,  affirmed — retidenee  of 
partiet  to  bill  of  revivor,  when  immaterial — 
obfeetion  tojurudietion,  too  late  after  mandate. 

This  case,  in  principle,  is  similar  to  the  case  of 
Williams  V.  Olbbes.  ante. 

No  want  of  jurteaiotlon  appeared  oa  the  face  of 
the  original  bill,  and  the  defendants  appeared  and 
defended:  and, as  the  bill  of  revivor  is  but  a  con- 
tinuanoe  of  that  suit,  the  residence  of  the  parties 
at  the  time  it  was  fliod  Is  altogether  immaterial. 

The  objection  that  the  court  had  not  Jurisdiction 
in  the  orlffinai  suit,  comes  too  late  after  the  man- 
date has  gone  dowu  to  the  court  t>elow. 

Argued  Apr.  2S.  1858.     Decide  May  18. 1868. 

APPEALS  froni  the  Circuit  Court  of  the 
United  States  for  the  District  of  Mary- 
land. 

This  case  is  here  on  croes  appeals  from  a  de- 
cree of  the  Circuit  Court  of  the  United  States 
for  the  District  of  Maryland.  The  history  of 
the  case  and  a  statement  of  the  facts  appear  in 
the  opinion  of  the  court. 

Meters.  Reverdy  Johnson  and  9.  Mason 
Campbell,  for  Oliver's  executors. 

Mentrt.  R.  N.  Martin,  O.  L.  Dnlany  and 
H.  W.  Davis,  for  Oooding's  administra- 
tor: 

The  objection  to  the  jurisdiction  on  account 
of  the  character  of  the  parties  to  the  original 
bill  comes  too  late  after  the  mandate. 

S/dUer's  Btri.  v.  May's  Exrs..  6  Cranch,  267; 
Ex  parte  Story.  14  Pet.,  848;  Washington 
Brulgev.  Stewart,  8  How.,  418,  and  even  if  it 
1016 


did  not.  there  being  at  least  apparent  Juriadic- 
tion  upon  the  averments  of  the  original  bill, 
the  objection  to  the  Jurisdiction  on  account  of 
the  character  of  the  parties,  could  only  be 
availed  of  under  a  plea  of  abatement,  and  in 
this  case  there  is  no  such  plea. 

Widdiffe  v.  Omngs,  17  How.,  47;  Drtd  SooU 
V.  Sandford,  19  How.,  898. 


Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Cir- 
cuit Court  of  the  United  Slates  for  the  DistriH 
of  Maryland. 

The  case,  Inprinciple,  is  similar  to  the  case  of 
Wmiams  v.  The  Executors  of  Robert  OHter.  in 
which  the  opinion  has  just  been  delivered, 
ante,  636,  with  the  exception  of  a  question 
made  upon  a  bill  of  revivor. 

The  suit  was  originally  brought  by  John 
Oooding,  Jr. ,  administrator  de  bonis  non  ot  the 
estate  of  John  Oooding,  Sr.  After  the  deter- 
mination of  the  cause  by  this  court,  rrvening 
the  decree  below,  and  sending  it  iMck  with  di- 
rections to  enter  a  decree  for  the  oompiainant, 
and  to  take  an  account,  the  complainant  died. 
Thereupon  Whyte,  the  present  complainant. 
was  appointed  administrator  de  bonis  non.  and 
filed  a  bill  of  revivor  of  the  original  suit,  and 
presented  a  petion  to  the  court,  praying  that, 
as  defendants  were  residents  of  the  City  of 
New  York,  the  subpoena  nmy  be  served  upon 
the  counsel  of  the  defendants  in  the  origiml 
suit,  which  was  granted.  The  defendanu  ap- 
peared, and  filed  an  answer  to  the  bill  of  re- 
vivor under  protest,  and  insisted  that  the 
court  had  not  jurisdiction  of  the  original  mit, 
as  the  complainant  in  tliat  suit  was  a  citicea 
and  resident  of  Virginia,  and  the  defendant* 
were  residents  of  New  York.  There  does  not 
appear  to  have  been  any  order  of  the  court 
upon  the  question  presented  in  this  answer; bat 
the  cause"  proceeded  before  the  master,  where 
it  was  pending  at  the  time  of  filing  the  bill  of 
revivor  and  answer  to  the  same. 

The  point  is  now  taken,  that  as  it  appears 
the  defendants  were  citizens  and  residents  in 
New  York  at  the  time  of  the  filing  of  the 
original  bill,  and  also  the  bill  of  revivor,  the 
court  below  had  no  Jurisdiction  in  the  case. 

The  answer  to  this  objection  is.  that  no 
want  of  jurisdiction  appeared  on  the  face  of 
the  original  bill,  and  the  defendants  appeared 
and  defended  the  suit;  and,  as  the  bill  of  le- 
vivivor  is  but  a  continuance  of  that  suit,  the 
residence  of  the  parties  at  the  time  it  was  filed 
is  altogether  immaterial. 

This  question  arose  in  the  case  of  CUtrkt  v. 
Maihewson  et  al.,  12  Pet. ,  164,  and  was  decided 
in  conformity  with  the  rule  above  stated. 

In  respect  to  the  other  objection,  that  the  court 
had  not  Jurisdiction  in  the  original  suit,  we 
may  add,  in  addition  to  what  we  have  said,  it 
comes  too  late  after  the  mandate  has  gone  down 
to  the  court  below.    8  How. ,  418. 

The  decree  <^  the  court  belote,  affirmed. 
Dissenting,  JIfr.  Justice  CMer. 


Cited-n  Wall.,  288. 
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TH08.  A.  SNOW  ahd  OLIVER  PALMER, 
Managers  of  the  Ocbak  Towboat  Compaitt, 
Claimants  and  owners  of  the  steam  towboat 
Stab,  and  OLIVER  PALMER,  AppU., 
«. 

CHA8.  HILL  BT  AL.,  Ownere  of  the  ship 
Ocean  Quben,  and  GEORGE  LAW, 
MARSHALL  O.  ROBERTS  amd  BOWES 
R.  MclLVAINE.  Trustees  of  the  U.  8. 
Mail  SrEAHaHip  Com  pant.  Claimants  and 
Owners  of  the  steamship  Crebobmt  Citt. 
(See  S.  C,  20  How.,  5<S-fiBii.) 

Comtion  in  river— boat  deteending  not  in  fault— 
ateentUng  venel  in  fault. 

A  tXMit  desoending  in  the  middle  of  a  river,  more 
than  twenty-four  hundred  feet  In  width,  cannot 
be  required  to  keep  out  of  the  way  of  a  vessel  as- 
oendln^  the  river  close  to  the  snore,  a  thousand 
feet  from  the  descending  boat,  which  should  chanare 
its  course  to  a  direction  across  the  river,  out  of  its 
proper  course,  and  with  the  view  of  croeslntr  the 
bow  of  the  descending  boat. 

The  ascending  vessel  was  wholly  In  fault,  and 
the  decree  for  the  damages  should  have  been 
acainat  her. 

Argued  Dee.   16,   1857.     Reargued   Apr.  i9, 
1858.    Decided  May  18.  1858. 

APPEAL  from  the  Circuit   Court   of   the 
United  States  for  the  Eastern  District  of 
Louisiana. 

This  case  grew  out  of  a  collision  on  the  Mis- 
sissippi River,  l)elow  New  Orleans. 
Three  libels  were  filed : 

1.  Hill  and  others,  owners  of  the  ship  Ocean 
Queen  injured  by  the  collision,  filed  a  lil>el 
against  the  steamship  Crescent  City  and  tlie 
steam  towboat  Star,  to  recover  indemnity 
therefor. 

2.  George  Law  and  others,  owners  of  The 
Crescent  City,  she  having  sustained  injury, 
filed  a  libel  against  The  Ocean  Queen  and  The 
Star. 

8.  The  towl>oat  Star  having  sustained  dam- 
age, her  owners  filed  a  libel  against  The  Cres- 
cent City,  to  recover  for  the  injury  The  Star 
hod  received. 

The  three  cases  were  heard  together  in  the 
court  below,  having  been  consolidated. 

The  District  Court,  in  which  the  libels  were 
filed,  decided  against  the  towboat.  On  appeal 
to  the  Circuit  Court  this  decree  was  affirmed  in 
favor  of  The  Ocean  Queen;  but  all  the  dam- 
ages resulting  from  the  collision  were  appor- 
tioned between  The  Crescent  City  and  The 
Stqr,  on  the  ground  of  mutual  fault. 

The  owners  of  The  Crescent  City  and  the 
owners  of  The  Star,  lx>th  appealed  generally 
from  this  decree. 

Hill  and  others,  owners  of  The  Ocean  Queen, 
appealed  from  so  much  of  the  decree  as  exon- 
erated The  Crescent  City  from  liability  to 
them. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

NOTB.— oateion.  Rigfttx  of  ultam  and  taiUnv 
oemwiit  totth  reference  to  eoeh  other,  and  in  Doming 
and  meeting.  See  note  to  St.  John  v.  Palne,51  D.  S. 
(10How.),SST. 

Rule*  for  avoiding  coUiHon,  steamer  meeting 
gteamer.  See  Williamson  v.  Barrett,  M  V.  S.  (13 
How.),  10. 

See  20  How. 


Mr.  J.  P.  Benjamin,  for  Snow  et  al., 
cUimants  of  the  towboat  Star. 

Mr.  C.  CaaUngf,  for  Hill  et  al.,  owners  of 
The  Ocean  Queen, 

Mettr*.  F.  B.  Cattini;.  William  H. 
Hunt  and  Owen  ft  Vose>  for  the  United 
States  Mail  Steamship  Co.,  claimants  of  the 
steamship  Crescent  City. 

Mr.  Justice  Hel<e»n  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  in  admiralty  from  the 
Circuit  Court  for  the  Eastern  District  of  Louisi- 
ana. 

Hill  and  others,  as  claimants  in  their  libel, 
state  that  The  Ocean  Queen,being  duly  enrolled 
registered  and  equipped,  left  the  port  of  New 
Orleans  on  a  vovage  to  Liverpool.  England, 
having  a  cargo  of  about  2,780  bales  of  cotton ; 
that  on  the  6th  of  November,  1862,  about  half 
past  nine  o'clock  P.  M.,  under  the  tow  of  the 
towboat  Star  on  the  larboard  side,  the  ship 
Charles  and  Jane  on  the  starboard,  and  a  brig 
in  tow  astern,  were  proceeding  down  the  river 
Mississippi  for  the  Balize;  tliat  at  about  mid- 
night on  the  same  evening,  twenty  miles  lielow 
New  Orleans,  the  steamship  Crescent  City  .then 
ascending  the  river,  came  m  collision  with  The 
Ocean  Queen  on  her  larboard  bow,  cutting  her 
to  the  bends,  breaking  her  planking,  timbers 
and  knees,  and  so  injured  the  ship  as  to  disable 
her  from  the  prosecution  of  her  voyage,  and 
compelled  her  to  return  to  New  Orleans  to  re- 
fit ;  and  that  the  costs  of  repairs  and  expenses 
amounted  to  the  sum  of  $26,000;  and  a  lien 
on  The  Crescent  City  and  The  Star,  for  the 
above  sum,  is  jointly  and  severally  claimed. 

The  answer  of  the  United  SUtes  Mail  Steam- 
ship Company,  a  body  corporate,  owner,  says 
The  Crescent  City  was  ascending  the  Mississippi 
River  to  the  port  of  New  Orleans,  and 
was  at  a  point  in  the  river  just  below  the 
English  Turn,  when,  at  atx>ut  midnight,  the  pilot 
and  crew  discovered  a  towtx>at,  which  proved 
to  lie  The  Star,  with  The  Ocean  Queen  and  two 
other  vessels,  a  short  distance  in  front,  and 
close  to  the  eastern  bank  of  the  river ;  that  there 
was  not  sufficient  room  to  pass  between  the 
tow  and  the  bank;  that  the  towboat  and  her 
tow  were  out  of  the  usual  course  of  vessels  de- 
scending the  river,  and  that  The  Crescent  City 
waa  in  her  proper  position ;  that  The  Ocean 
Queen  had  not  a  light  set  in  her  rigging  or 
elsewhere,  visible  to  those  on  board  The  Cres- 
cent City;  that  the  towboat  failed  to  ring  her 
bell  or  stitp  her  engines  and  float  in  the  manner 
pointed  out  by  law;  that  The  Crescent  City 
had  slowed  her  engines  on  approaching  the 
towboat,  and  receiving  no  signal  that  she  was 
descending  the  river,  put  the  helm  of  The 
Crescent  City  to  the  starboard,  so  as  to  pass 
outside  of  and  clear  of  The  Star  and  her  tow; 
that  she  was  heading  to  the  western  bank  of 
the  river,  and  as  they  approached  her  The 
Crescent  City  stopped  her  engines  and  then 
backed,  and  was  backing  when  The  Ocean 
Queen  and  the  towboat  Star  ran  into  the  star- 
board bow  of  The  Crescent  City,  striking 
her  about  twelve  feet  from  her  stem,  and  caus- 
ing great  damage. 

That  the  pilot,  officers  and  crew  of  The 
Crescent  City,  managed  their  boat  with  great 
care  and  skill;  that  the  collision  was  caused  by 
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negligence  and  want  of  care  of  the  towboat 
Star  and  The  Ocean  Queen,  in  not  keeping 
their  proper  position  of  the  river,  in  not  ring- 
ing their  bell,  &c. 

The  answer  of  the  Towboat  Company  to  the 
libel  was  filed,  denying  the  allegations  it  con- 
tained, and  charging  the  fault  on  The  Cres- 
cent City. 

As  the  decision  of  the  court  must  be  governed 
by  the  evidence,  it  is  not  important  to  refer  to 
the  other  pleadings  in  the  case. 

David  Kelly,  a  witness,  after  describing  the 
towtxiat  and  the  other  vessels  fastened  to  her. 
as  stated  in  the  libel,  said,  when  they  started 
from  New  Orleans  The  Ocean  Queen  had  one 
of  her  own  men  at  her  helm ;  afterwards  The 
Star  sent  a  min  who  took  charge  of  it.  They 
proceeded  down  the  river,  as  near  the  middle 
as  possible.  In  about  an  hour,  one  of  the  men 
from  the  towboat  Star  came  on  board  and  set 
the  wheel  again.  They  continued  about  the 
middle  of  the  river  until'  twelve  o'clock  at  night. 
At  this  time  the  witness  was  on  the  lookout, 
when  he  saw  The  Crescent  City  ascending  the 
river  at  a  great  distance.  The  tow  was  alx)ut 
the  middle  of  the  river,  a  little  nearer  the  west- 
em  than  the  eastern  shore.  The  night  was 
clear,  so  that  one  could  see  all  over  the  river. 
"Witness  stood  on  the  forecastle  forward  wait- 
ing for  The  Crescent  City,  supposing  that  she 
would  keep  clear  of  them,  as  there  was  plenty  of 
room  of  the  larboard  side;  but  she  approached 
so  near  that  witness  hailed  her,  and  the  tow- 
boat  stopped  her  engines  and  rang  her  bell,  but 
to  no  purpose;  The  Crescent  City  did  not  alter 
her  course ;  she  came  so  close  that  witness  could 
see  all  over  her  forecastle  forward,  where  her 
lookout  should  have  been,  but  he  saw  no  one 
on  the  lookout.  He  staid  in  his  position  until 
The  Crescent  City  struck  the  ship  Ocean  Queen 
on  her  larboard  bow.  Witness  then  jumped 
off  the  forecastle  and  ran  aft,  but  returned  in  a 
few  minutes,  and  saw,  for  the  first  time,  one 
or  two  men  on  the  forecastle  of  The  Crescent 
City.  She  struck  The  Ocean  Queen  on  her 
larboard  bow,  and  stove  everything  in  forward ; 
carried  away  the  larboard  cathead  entirely,  so 
that  the  anchor  went  down  the  full  length  of 
the  chain,  and  parted  all  the  fastenings  of  The 
Ocean  Queen  to  the  towboat,  carried  away  the 
guards  of  the  Star,  and  bent  her  smoke  pipe. 
The  towt)oat  brought  The  Ocean  Queen  back 
to  the  city.  The  witness  was  the  only  person 
on  watch  on  The  Ocean  Queen.  There  were 
no  lights  hung  out  on  the  vessel,  but  he  sup- 
poses her  lights  in  the  cabin  must  have  been 
visible  through  the  windows.  Witness  knew 
the  river  well;  took  particular  notice,  and  is 
confident,  when  The  Crescent  City  approached 
the  tow,  it  was  about  the  middle  of  the  river. 
The  Star  did  not  alter  her  course.  When  he 
first  saw  The  Crescent  City,  she  was  about  half 
a  mile  distant;  when  he  first  hailed  her,  she 
was  about  four  or  five  times  her  length  from 
the  tow.  Witness  thinks,  when  The  Crescent 
City  struck,  she  was  going  ahead  fast.  The 
towboat  Star  stopped  her  engine,  and  rang  her 
bell:  her  light  hung  between  the  smoke  pipe 
and  her  forward  fires. 

John  Marston  was  standing  on  the  deck  of 
The  Ocean  Queen  when  he  first  saw  The  Cres- 
cent City;  she  was  about  five  times  her  length 
off.    The  night  was  clear,  and  he  could  dis- 

lots 


tinctly  see  both  shores.  The  towboat  was  head- 
ing down  the  river,  as  near  the  middle  of  it  as 
possible.  She  was  running  about  seven  knots 
an  hour;  he  thinks  The  Crescent  City  was  run- 
ning some  eight  or  ten  knots  an  hour  when  she 
struck  The  Ocean  Queen.  There  were  two 
signal  lights  on  The  Star. 

Henry  Crowell,  a  witness,  was  on  the  deck 
of  The  Ocean  Queen ;  saw  The  Crescent  City 
half  a  mile  off;  as  she  approached,  he  bailed 
her.  The  tow  was  in  the  middle  of  the  river, 
rather  nearer  to  the  western  than  the  eastern 
shore;  of  this  he  is  confident.  Richaird  Mat- 
thews was  master  of  The  Ocean  Queen.  Tiie 
night  was  clear  and  starlight;  could  see  both 
shores.  The  Ocean  Queen  was  nearer  the  wecft- 
ern  than  the  eastern  shore.  Soon  after  the  col- 
lision, she  drifted  to  the  western  shore. 

Henry  .1.  Whitney  was  master  of  the  tow- 
boat  ;  he  has  been  engaged  in  that  busioeas  ei^t 
or  ten  years;  heard  the  bell  ring;  came  immrai- 
ately  on  deck;  ran  aft,  and  directed  the  hawser 
of  the  brig  to  be  let  go,  in  order  that  he  might 
back.  The  tug  was  near  the  middle  of  the 
river,  nearest  to  the  eastern  shore.  He  is  posi- 
tive as  to  this  fact. 

Witness  has  heard  Captains  Disnev,  Chi^)- 
man.  Brown,  Laplace,  Phillips,  and  others, 
say  that  Captain  Foote,  the  pilot  of  The  Cres- 
cent City,  is  not  considered  as  a  pilot,  and  es- 
pecially among  masters  of  towboats.  Peter 
Curran  was  pilot  of  The  Star,  and  on  duty  when 
the  collision  occurred.  The  Star  had  her  full 
complement  of  men;  was  nearer  to  the  western 
than  the  eastern  shore.  On  seeing  The  Cres- 
cent City  coming,  he  rang  the  beu  to  stop  the 
engines;  then  rang  the  big  bell  hard,  three  or 
four  times.  The  Crescent  City  seemed  to  come 
towards  them,  on  the  larboard  side,  till  she  got 
nearly  abreast  the  ship's  bow;  then  she  hauled 
as  witness  thought,  nearly  square  across,  until 
she  hit  the  ship  between  the  cathead  and  the 
stem,  and  hove  her  over  on  the  guards  of 
the  towboat,  which  were  broken.  The  bow 
of  The  Ocean  Queen  was  a  little  ahead  of  the 
towboat.  Witness  watched  the  lights  of  The 
Crescent  City  when  she  turned  her  bow  west- 
ward. At  that  time  she  was  about  a  mile  and 
a  half  from  the  tow.  She  appeared  to  be  head- 
ing all  the  lime  westward,  till  she  came, 
abreast  of  The  Ocean  Queen,  when  she  seemed 
to  turn  suddenly,  as  if  she  had  her  helm  hard 
a-starboard  to  tum  towards  the  western  shore. 

Asa  Payson  corroborates  the  above  witnesses 
as  to  the  tow  being  in  the  middle  of  the  river, 
and  the  direction  taken  by  The  Crescent  City 
across  the  river. 

Foote,  the  pilot  of  The  Crescent  City,  sa}-8  be 
was  ascending  the  river  as  near  the  eastern  bank 
as  it  was  prudent  and  usual  to  run.  He  de- 
scried the  towboat,  being  on  the  lopkout.  from 
the  top  of  the  pilothouse:  there  was  a  man  on 
the  watch  forward,  Mr.  Ranshaw,  and  also  one 
on  the  deck.  When  he  first  saw  the  Keht,  it 
was  about  a  point  on  his  port  bow.  He  told 
the  man  at  the  helm  there  was  a  tow  ahead,  and 
to  keep  close  in  to  the  eastern  bank,  for  that 
was  his  position.  As  he  approached  thr  tow, 
an  order  to  slow  the  engines  was  given,  and 
at  the  same  time  witness  said  there  was  a  tow 
ahead,  cither  bound  up  or  at  anchor.  The 
engines  were  slowed.  The  wheelsman  said  be 
could  see  no  opening  between  the  tow  and  the 
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shore.  Witness  then  directed  him  to  put  bis 
helm  to  the  starboard,  and  go  outside  of  the 
tow.  As  soon  as  witness  perceived  the  tow 
was  d^ccnding  the  river,  the  engines  were 
ordered  to  be  stopped  and  backed.  This  ordjr 
was  obeyed,  but  it  did  not  prevent  the  collision. 
The  Crescent  City  was  not  going  with  force 
when  the  collision'  occurred.  Captain  Daven- 
port appeared  just  after  the  collision,  when  the 
bows  of  the  boats  were  still  togetlier.  This 
was,  he  thinks,  about  twice  the  length  of  the 
boat  from  the  eastern  bank.  He  is  confident, 
when  he  first  saw  the  tow,  it  was  not  in  the 
middle  of  the  river.  If  he  could  have  seen  be- 
tween the  tow  and  the  eastern  shore,  he  should 
have  kept  near  the  shore;  but  not  seeiog  an 
opening,  he  took  a  western  direction,  which 
was  his  proper  course. 

Several  witnesses  were  examined,  who  were 
on  board  The  Crescent  City,  all  of  whom,  more 
or  less,  corroborated  the  impression  of  the  pilot, 
that  they  were  very  near  the  eastern  shore,  and 
that  between  the  tow  and  that  shore  there  was 
not  room  for  The  Crescent  City  to  pass. 

From  what  has  been  stated  m  the  pleading 
and  testimony,  it  will  be  seen  that  in  this,  asm 
other  cases  of  collision,  the  theories  of  the  re- 
spective parties  are  in  conflict.  Both  cannot  be 
true;  and  if  cither  be  so  to  the  extent  claimed, 
the  right  and  the  wrong  are  established. 

The  claimants  allege  that  The  Ocean  Queen 
in  charge  of  the  steam  towboat  Star,  with  two 
other  vessels,  was  descending  the  River  Missis- 
sippi, about  twenty  miles  heiow  New  Orleans, 
being  near  the  middle  of  the  river,  rather  near- 
er to  the  western  than  the  eastern  bank,  was 
run  into  by  The  Crescent  City,  and  injured  as 
described. 

Some  ei^bt  or  ten  witnesses  called  in  behalf 
of  the  claimants — some  of  them  experienced 
pilots,  and  well  acquainted  with  the  river — 
being  on  board  The  Star  towboat,  or  one  of  the 
boats  fastened  to  it,  and  several  of  them  wit- 
nessed the  collision,  a  part  of  whose  testimony 
is  above  stated,  and  they  all  conduce  to  estab- 
lish the  allegations  in  the  libel.  They  show 
that  the  towboat  was  in  her  proper  course  in 
the  middle  of  the  river,  or  rather  nearer  to  the 
western  than  the  eastern  shore,  and  this  all 
the  witnesses  admit  was  the  usual  and  proper 
course.  They  also  show  that  The  Star  had 
lights,  and  that  there  was  no  want  of  care  in  her 
management.  Her  course  down  the  middle  of 
the  river  was  continued,  and  on  the  approach 
of  The  Crescent  City,  so  as  to  threaten  acollis- 
ion,  the  hawser  which  fastened  the  brig  to  the 
stem  was  thrown  off,  so  tliat  the  towboat  might 
back ;  the  engines  were  stopped,  and  the  ap- 
proaching lx>at  was  hailed,  the  bells  rang,  and 
The  Star  was  inclined  still  further  to  the 
western  shore.  More  than  this  could  not  be 
done,  nor  required  of  the  towboat  with  her 
towage.  Being  in  her  right  position,  The  Star 
liad  no  reason  to  apprehend  a  collision  until  the 
danger  became  imminent.  And  when  this  was 
apparent,  nothing  more  could  be  done  by  the 
towboat  than  was  done.  It  would  be  a  strange 
rule  of  navigation  to  require  a  boat  descenUiug 
in  the  middle  of  a  river,  more  than  twenty-four 
hundred  feet  in  width,  to  keep  out  of  the  way 
of  a  vessel  ascending  the  river  close  to  the  shore, 
a  thousand  feet  from  the  descending  boat, 
which  should  change  its  course  to  a  direction 
See  30  How. 


across  the  river,  out  of  its  proper  course,  and 
with  the  view  of  crossing  the  bow  of  the  de- 
scending boat.  No  stronger  case  could  be  pu  t  or 
imaginM ,  to  show  fault  in  the  ascending  boat. 

The  theory  of  The  Crescent  City  is  unreason- 
able, and  is  unsustained  by  the  evidence.  It 
was  ascending,  as  alleged,  the  eastern  shore  of 
the  river,  as  near  to  it  as  could  safely  be 
navigated,  until  the  light  of  the  towboat  was 
discovered,  which  was  directly  ahead,  and  so 
close  to  the  shore  as  not  to  give  room  for  the 
ascending  boat  to  pass  between  it  and  the  shore. 
This  is  untrue,  if  the  facts  be  true  as  to  the  po- 
sition of  the  towboat. 

The  position  of  the  towboat  is  proved  by  ex- 
perienced pilots  and  river  men,  well  acquainted 
with  the  river  for  many  years,  and  whose 
character  for  truth  has  not  been  questioned. 
They  say  that  they  could  see  both  shores,  and 
that  from  their  knowledge  of  the  river  they 
cannot  be  mistaken.  To  counteract  this  proof, 
there  is  nothing  but  the  statements  of  the  pilot 
of  The  Crescent  City,  who  is  proved  to  l)e  ig- 
norant and  incompetent,  and  tv4i  or  three  wit- 
nesses on  lx>ard  that  vessel,  who  were  not 
shown  to  have  a  knowledge  of  the  river.  The 
pilot  directed  the  helm  to  the  starboard,  with 
the  view  of  passing  the  tow  on  the  western  side. 
And  this  course  was  continued  until  the  collis- 
ion occurred,  by  striking  the  larboard  bow  of 
The  Ocean  Queen.  Tnis  bow  was  a  little  in 
advance  of  The  Star. 

Whilst  one  or  two  of  the  witnesses  speak 
favorably  of  Foote,  the  pilot,  the,  greater  num- 
ber speak  of  him  as  ignorant  of  his  duties,  and 
not  fit  for  a  pilot.  And  in  addition  to  this,  it 
seems  he  was  not  acquainted  with  the  river. 
This  is  shown  to  some  extent,  as  he  seems  to 
have  relied  more  on  the  opinion  of  the  man  at 
the  helm,  than  on  his  own  knowledge  and 
judgment. 

The  place  of  collision,  as  appears  from  a  surr 
vey  of  the  river,  is  2,420  feet  wide;  and  if  the 
tow  was  in  the  middle  of  the  river,  there  were 
twelve  hundred  and  ten  feet  between  the  tow 
and  the  eastern  shore,  which  afforded  room  for 
three  ves.sels  to  pass  abreast,  of  the  capacity  of 
the  The  Crescent  City. 

The  statement  of  Foote  is  conclusive  against 
his  theory.  He  starboarded  his  helm,  to  pass 
the  western  side  of  the  tow.  His  approach  was 
seen  by  those  on  board  The  Star,  and  the  other 
vessels  connected  with  her,  some  time,  and 
preparations  were  made  to  avoid  the  collision. 
This  shows  that  Foote  was  mistaken  as  to  the 
position  of  the  tow,  and  this  mistake  was  fatal. 
Whether  it  resulted  from  his  ignorance  of  the 
course  of  the  river,  or  of  his  duties  as  a  pilot, 
or  from  lx)th,  is  immaterial.  It  shows  that  The 
Crescent  City  was  in  fault  as  the  colliding  vessel. 

It  is  alleged  that  The  Ocean  Jl^ueen  had  no 
lights,  and  that  on  the  approach  of  The  Cres 
cent  City  The  Star  did  not  stop  her  engines  and 
float,  as  the  Statute  of  Louisiana  requires  of  the 
descending  boat.  The  Ocean  Queen  was  pas- 
sive, following  in  the  tow  of  The  Star;  her 
lights  were  not  required  to  be  hung  out.  The 
towijoal  Star  was  responsible  for  her  safe  navi- 
gation, so  far  as  skill  and  knowledge  of  the 
river  were  concerned;  but  it  was  not  responsible 
for  the  wrongs  of  other  boats,  which  could  not, 
reasonably,  be  avoided. 

The  Statute  of  Louisiana  referred  to,  we  think, 
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is  not  in  the  case;  from  the  facts  proved,  its  re- 
quirements could  have  had  no  application. 

The  Ocean  Queen  was  bound  to  a  foreign 
country ;  The  Crescent  City  was  carrying  on  an 
intercourse  between  New  Orleans  and  the  At 
lantic  States.  The  agency  of  the  towboat  did 
not  change  the  character  of  the  commerce  in 
which  the  vessels  were  engaged.  The  Ocean 
Queen  was  propelled  by  steam,  and  whether 
the  power  be  located  in  the  tug  or  in  the  ship, 
can  be  of  little  or  no  iLiportance.  It  was  sub- 
ject to  the  admiralty  iurisdiction,  and  to  the 
rules  applied  to  vessels  having  the  same  motive 
power. 

The  Circuit  Court  decreed  against  the  Tow- 
boat  Company  in  »olido,  the  sum  of  $19,465.70 
damages,  with  interest  thereon  at  the  rate  of 
five  per  cent  per  annum  from  the  10th  of  Jan- 
nary,  1»5S,  till  paid,  and  costs  of  suit;  and  that 
the  Towboat  Company,  upon  the  payment  of 
the  above  sum,  shall  have  and  recover  from  the 
Mail  Steamship  Company,  &c.,  $9,782.89,  the 
one  half  of  the  sum  decreed  as  above. 

In  this  decree  we  think  there  is  error. 
The  towboat  was  not  in  fault.  Her  equipments 
and  crew  were  such  as  the  law  required,  and 
the  usage  of  the  service.  In  nothing  did  the 
towboat  fail,  which  in  the  least  conduced  to  the 
disaster.  The  Crescent  City  was  wholly  in 
fault,  and  the  decree  for  the  damages  suffered 
by  The  Ocean  Queen  should  have  been  sgainst 
the  colliding  boat.  ITte  decree  of  tlte  Circuit 
Court  it,  therefore,  reverted,  and  the  cause  it  re- 
manded to  that  court,  leith  direetiom  to  enter  a 
decree  for  the  above  damage  againtt  the  Mail 
Steamihip  Company,  their  turetiet,  dte.,  and  alto 
the  turn  of  tt08.97  for  the  damage  done  to  the 
touiboat,  and  alto  for  cotU. 


WILLIAM  HOLCOMBE,  P/jr.  in  Er., 

V. 

JOHN  McKUSICK,  JONATHAN  B.  Mc- 
KU8ICK.CHBI8TOPHER  CARLE,  HOB 
ACE  K.  McKINSTRY,  ELIA8  McKEAN, 
AND  JOS.  C.  YORK. 

(See  8.  C.  SO  How..  5f>S-656.) 

Whure  whole  eaute  not  disposed  of,  writ  of  error 
toitl  not  lie — Minnesota  Statute  cannot  govern 
thit  court. 

Where  the  whole  of  the  cause  in  the  court  t>elow 
was  not  disposed  or,and  no  final  judgment  rendered, 
a  writ  of  error  from  this  court  will  not  lie. 

The  Statutes  of  Minnesota  have  provided  for  an 
appeal  from  the  District  to  the  Supreme  Court,  on 
an  interlocutor]'  order  alTecting  the  merits ;  (Stat. 
Ulnn.,  p.  414,  sec.  7 ;)  It  was,  therefore,  properly 
taken  to  the  Supreme  Court  of  the  Territory.  But 
that  practice  cannot  govern  this  court  in  re  vlsinK 
the  juderment  of  the  court  below. 

Argued  May  7,  1858.       Bedded  May  18,  1868. 

IN  ERROR  to  the  Supreme  Court  of  the  Ter- 
ritory of  Minnesota. 
The  history  of  the  case  and  a  statement  of  the 
facts  appear  in  the  opinion  of  the  court. 

Messrs.  Lawrence.  Brisbiii,  Br»dle]r 
and  Stevens,  for  plaintiff  in  error. 

NOTB.— WTuit  <«  '"final  decree  "  or  judgment  from 
which  appeal  (fu.  See  note  to  Oibbons  v.  Oarden, 
19C.S.(U  Wheat.).  448. 
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Mettrt.   €HUet>  Horn  and  CnaUac  for 

defendants  in  error. 
The  arguments  are  not  here  given,  as  they 

are  to  the  merits. 

Mr.  Juttice  Nelson  delivered  the  opinion  of 

the  court : 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  the  Territory  of  Minnesota. 

The  suit  in  the  court  below  was  brouj^t  to 
recover  damages  for  wrongfully  entering  the 
plaintiff's  dwellinghsuae  at  Stillwater,  Ifliiiie- 
sota  Territory,  and  doing  great  injury  to  the 
same,  removing  it  from  its  roundations,  damag- 
ing and  destroying  the  personal  property  there- 
in, &fi. 

The  defendants,  in  their  answer,  set  forth 
an  Act  of  the  Legislature  of  the  Territory  of 
Minnesota,  incorporating  the  City  of  Stillwmter, 
and  conferring  upon  the  municipal  authorities 
the  usual  powers  for  the  well  government  of 
the  inhabitants  thereof;  the  organization  of  the 
government  of  the  city  under  its  charter,  and 
the  election  of  its  officers,  and  among  others, 
that  one  of  the  defendants,  J.  £.  McKorick, 
was  elected  Marshal.  The  answer  set  forth. 
also,  an  ordinance  passed  by  the  City  Coondl. 
in  pursuance  of  authority  given  by  tiie  clMrter, 
which,  among  other  thmgs,  provided  for  the 
removal  of  obstructions  in  the  public  streets 
and  landing  places,  and  conferred  aatbority 
upon  the  Marshal  to  remove  such  obstmctiona. 

The  answer  then  sets  forth  that  the  plaintiff's 
dwelling  was  erected  upon  Main  Street  in  the 
city,  and  obstructed  the  free  use  of  the  same, 
and  had  become  a  public  nuisance;  and  that 
the  Marshal  removed  the  said  obstruction,  io 
pursuance  Oi  the  authority  conferred  upon  him 
by  the  ordinance,  which  is  the  act  complained 
of  by  the  plaintiff;  and  that  the  other  defend- 
ants were  called  in  to  his  assistance  in  the  per- 
formance of  this  duty.  The  answer  then  denies 
the  special  damage  set  up  in  the  complaint. 

The  plaintiff,  in  reply  to  the  new  matter  aet 
forth  in  the  answer,  denies,  aiXKirding  to  the 
formula  prescribed  l>y  the  Minnesota  (>xle.  the 
existence  of  the  charter  of  the  City  of  Still- 
water, set  forth  in  the  answer,  and  avers  that 
no  act  of  incorporation  was  ever  published,  as 
prescribed  by  the  laws  of  the  Territory.  The 
pl^ntifl  then  sets  out  at  large  a  charter  of  the 
City,  which  was  published  acpording  to  law; 
denies  the  election  of  the  municipal  authcMities 
under  the  charter,  also  the  existence  of  any  dty 
ordinance  passed  by  the  City  Council;  and  the 
election  of  the  defendant,  AIcKusick,  his  quaJi- 
flcation  in  the  office,  or  that  he  ever  eolend 
upon  his  duties.  The  plaintiff  also  denies  that 
his  dwelling-house  was  erected  on  Main  Street, 
or  that  it  obstructed  the  same. 

There  is  also  a  long  statement  respecting  the 
title  to  the  land  embraced  within  the  corporate 
limits  of  Stillwater,  which  it  is  not  material  to 
set  forth.  The  plaintiff  further  denies  that,  in 
making  the  removal  of  the  dwelling-bouse,  the 
defendants  used  proper  care  and  caution  to 
prevent  unnecessary  aamage. 

The  defendants  nave  demurrred  to  all  that 
portion  of  the  reply  which  commences  with 
denying  the  existence  of  the  Act  of  Incorpora- 
tion of  the  City  of  Stillwater,  and  including  the 
charier  set  forth  in  the  answer.  They  demor 
also  to  the  allegation  in  the  answer,  stating  (hat 
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the  dwelling  house  was  erected  prior  to  the  12th 
day  of  September,  1848;  and  also,  to  all  that 
part  of  the  answer  relating  to  the  title  to  the 
land  embraced  within  the  City  of  Stillwater. 

The  defendants  also  made  a  motion  to  strike 
out  certain  portions  of  the  reply,  which  was 
granted,  but  it  is  not  material  to  notice  the  por- 
tions particularly. 

The  District  Court  of  the  Territory  sustained 
the  demurrer  of  the  defendants  to  the  portions 
of  the  plaintiff's  reply  above  referred  to,  with 
leave  to  the  plaintiff  to  amend.  No  amendment 
having  been  made,  judgment  upon  the  de- 
murrer was  made  absolute,  with  costs.  An  ap- 
peal was  taken  to  the  Supreme  Court  of  the 
Territory,  where  the  Judgment  below  was  af- 
firmed, with  costs.  The  case  is  now  here  on  a 
writ  of  error  to  this  court. 

The  portions  of  the  reply  demurred  to,  and 
also  those  stricken  out  on  motion,  must  be  re- 
garded as  disposed  of,  and  it  will  be  necessary 
to  look  at  those  portions  left,  which  have  neither 
been  demurred  to  nor  stricken  out,  and  there- 
fore remain  unanswered.  One  portion  of  the 
reply  in  this  predicament  is  as  follows:  "  And 
the  plaintiff  denies  that  the  said  dwelling  house 
obstructed  Main  Street,  in  the  City  of  Stillwa- 
ter, or  that  the  same  was  kept  or  maintained  as 
a  public  nuisance." 

Ancjlher  is,  a  denial  of  the  existence  of  the 
ordinance  of  the  City  Council  of  Stillwater,  con- 
ferring authority  upon  the  Marshal  to  remove  ob- 
structions in  the  public  streets ;  also  a  denial  that 
the  defendant,  J.  E.  McKusick,  was  elected 
Marshal,  or  had  qualitled  as  such ;  and  further, 
a  denial  by  the  plaintiff  of  the  allegation  in  the 
answer,  that  the  removal  of  the  dwelling-house 
was  made,  doing  no  unnecessary  damge,  &c. 

All  these  matters,  in  reply  to  allegations  in 
the  answer,  constitute  issues  of  fact  upon  the 
record  undisposed  of;  and  it  is  quite  clear,  un- 
til disposed  of  in  favor  of  the  defendants,  the 
plaintiff  would  be  entitled  to  recover.  They 
put  in  issue  the  authority  of  the  defendants  to 
remove  the  dwelling-house,  which  is  set  up  in 
the  answer;  and  also  present  a  case,  in  which,  if 
the  general  authority  to  remove  obstructions 
from  streets  existed,  it  would  not  protect  the 
defendants,  as  the  dwelling-house  was  not 
within  the  limits  of  the  street  as  claimed ;  also, 
if  within  it,  unnecessary  force  was  used,  and 
unnecessary  damage  done  to  the  building  in  the 
act  of  removal. 

On  the  trial  before  the  jury,  the  defendants 
would  be  obliged  to  meet  these  several  issues, 
and  maintain  the  allegations  in  their  answer, be- 
fore they  would  be  entitled  to  a  verdict,a8  either 
of  them,  if  found  for  the  plaintiff,  would  have 
displaced  the  justification  set  up  in  the  answer. 

The  whole  of  the  cause,  therefore,  in  the 
court  below.was  not  disposed  of,  and  no  final 
judgment  rendered,  upon  which  a  writ  of  error 
from  this  court  would  lie.  It  is  the  settled  prac- 
tice of  this  court,  and  the  same  in  the  King's 
Bench  in  England,  that  the  writ  will  not  lie  un- 
til the  whole  of  the  matters  in  controversy  in 
the  suit  below  are  disposed  of.  The  writ  itself 
is  conditional  and  does  not  authorize  the  court 
below  to  send  up  the  case,  unless  all  the  mat- 
ters between  the  parties  to  the  record  have  been 
determined.  The  cause  is  not  to  be  sent  up  in 
fragments. 

UHow.,  82;21  Wend.,667. 
See  30  IIow. 


The  Statutes  of  Minnesota  have  provided  for 
an  appeal  from  the  District  to  the  Supreme 
Court,  on  an  interlocutory  order  affecting  the 
merits.  8tat.  Minn.,  p.  414,  sec.  7.  Itwasuiere- 
fore  properly  taken  to  the  Supreme  Court  of 
the  Territory ;  but  that  practice  cannot  govern 
this  court  in  revising  the  judgments  of  the  court 
below  in  this  court." 

We  have  rarely  in  our  experience  examined 
a  case,  which  in  its  principles  is  common  and 
readily  understood,  so  complicated  and  con- 
fused bv  the  mode  of  pleading  which  has  been 
pursued,  and  which  it  is  understood  is  in  con- 
formity with  the  system  adopted  in  this  Terri- 
tory. The  pleadings  raise  many  immaterial 
ana  even  trivial  questions  of  fact  and  law,  which 
have  nothing  to  do  with  the  substantial  merits 
of  the  case,  and  seem  in  practical  operation, 
whatever  may  be  the  system  in  theory,  to  turn 
the  attention  of  courts  and  counsel  to  small 
matters  as  of  serious  import,  which  are  unde- 
serving a  moment's  consideration,  over  looking 
or  disregarding  the  most  materterial  and  con- 
trolling questions  involved. 

The  demurrers  are  put  into  detached  state- 
ments in  the  answer,  the  statements  thus  de- 
murred to.loosely  made,  and  often  incongruous 
in  themselves,  and  upon  which  no  principle  of 
law  can  be  raised  or  applied  to  govern  the  de- 
cision. 

The  system  is  anomalous  and  involves  the  ab- 
surd and  impracticable  experiment  of  attempt- 
ing to  administer  common  law  remedies  under 
civil  lawmodesof  pleading,and  these  very  much 
complexed  and  complicated  by  emendations 
and  additions. 

The  COM  mu»t  bd  ditmittei  for  want  ofjurit- 
dielion,  there  being  nofinaljrtdgment  in  the  court 
below. 


THOMAS  McCARGO,  Plff.  in  JSr., 
«. 

JOHN  L,  CHAPMAN. 

(See  S.  C,  20  How.,  S86-667.) 

Judiciary  Act — dednon  on  motion,  cannot  be  re- 
viewed by  thit  court. 

The  Judiciary  Act  ot  1789  authorizes  this  court  to 
revise  Unal  Judgments  by  a  writ  of  error. 

A  decision  of  the  court  l>elow,upon  a  rule  or  mo- 
tion to  quash  an  executioD,l8  not  of  that  character. 

Argued  May  6, 1868.       Dtdded  May  18,  1868. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Missis- 
sippi. 
'The  case  is  stated  by  the  court. 

Me»»r».  A.  H.  Lawrence  and  Joseph  H. 
Bradley,  for  plaintiff  in  error: 

The  bill  of  exceptions  nhows  a  final  judg- 
ment, by  which  the  plaintiff  is  deprived  of  his 
remedy  in  the  proceedings  under  an  execution 
regularly  issued,  from  which  a  writ  of  error 
will  lie.  See  authorities  cited  in  BouU  v.  Zach- 
arie,  6  Pet.,  666. 

Me*»r$.  Oeorffe  E.  Badger  and  3.  M. 
Carlisle,  for  defendant  in  error: 

"The  quashing  or  refusing  to  quash  an  exe- 
cution, cannot  be  assigned  for  error.    Mounie 


NOTB.— See  note  to  Bolcombe  v.  McKusick,  61 
tr.  8.,  infra. 
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T.  Hodgson.,  6  Cranch.  8S4;  see,  also,  Boyle  v. 
Zaeharie,  6  Pet.,  666;  Toland  v.  Bpragus,  12 
Pet.,  800;  Early  v  Sogen.  16  How.,  599. 

The  order  quashing  the  execution  was  justi- 
fied and  ind^  required,  because  all  further 
proceedings  on  the  judgment  by  execution  or 
otherwise  were  barred,  independently  of  any 
rules  of  practice  known  to  the  common  law, 
or  adopted  by  the  court  below.  "An  Act  to 
amend  the  several  Acts  of  Limitations. "  Hutch. 
Miss.  Code,  pp.  830,  881 ;  Dig.  of  1857.  p.  400, 
art.  8;  Rom  v.  DuvM,  13  Pet.,  45;  McEl- 
moyle  v.  Cohen,  18  Pel.,  812. 

Mr.  JutHee  McLea.n,  delivered  the  opin- 
ion of  the  court: 

This  case  is  brought  before  us  by  a  writ  of 
error  to  the  CircQit  Court  for  the  Southern 
District  of  Mississippi. 

On  the  14th  of  May,  1855,  the  defendant 
moved  to  quash  an  execution  issued  in  the 
above  case,  on  two  grounds;  first,  because  the 
same  issued  more  than  seven  years  after  a  prior 
execution;  second,  because  the  same  issued 
more  than  seven  years  after  the  return  of  the 
last  preceding  execution,  in  said  cause. 

On  this  motion  the  defendant  read  to  the 
court  the  record  of  the  judgment  in  the  Circuit 
Court,  which  was  entered  for  the  sum  of  $2,- 
109,  and  costs;  on  which  an  execution  was  is- 
sued the  IStii  of  June,  1848,  and  was  re- 
turned, no  property  found ;  and  afterwards,  an 
alia»fi.fa.  was  issued,  the  20th  of  April,  1855, 
which  was  levied  on  lots  3  and  6,  section  35, 
township  14,  range  6  west,  as  the  property  of 
the  defendant,  which  was  not  sold  for  want  of 
time. 

It  appeared  that  no  other  execution  ever  issued 
upon  the  above  judgment,  and  the  court  sus- 
tained the  motion  and  quashed  the  execution, 
to  which  an  exception  was  taken.  This  writ 
of  error  is'intendea  to  bring  before  us  the  ques- 
tion, whether  the  motion  to  quash  the  execu- 
tion was  properly  sustained.  A  preliminary 
question,  however,  arises,  whether  a  writ  of 
error  can  be  maintained,  on  the  decision  of  the 
atwTe  motion. 

The  Judiciary  Act  of  1789  authorizes  this 
court  to  revise  final  jud^ents  by  a  writ  of 
error.  And  this  court  iay,  m  Tolandy.  Spragxte, 
12  Pet.,  800,  that  a  decision  of  the  court  upon 
a  rule  or  motion  is  not  of  that  character.  And 
in  Boyle  v.  Zaeharie,  1  Pet. ,  648,  the  court  say : 
"In  modern  times,  courts  of  law  exercise  a 
summary  jurisdiction,  upon  motion,  over  exe- 
cutions, and  quash  them,  without  putting  a 
party  to  his  writ  of  audita  gtierela;  but  these 
motions  are  addressed  to  the  sound  discretion 
of  the  court,  and  their  refusal  is  not  a  ground 
for  a  writ  of  error."  In  Mountz  v.  Uodg»on,  4 
Cranch,  824.  it  is  said:  "  A  refusal  of  the 
court  below  to  quash  the  execution  on  motion, 
is,  by  some  of  Uie  judges,  supposed  not  to  Ilea 
Judgment  to  which  a  writ  of  error  will  lie. 
Others  are  of  opinion  that  a  writ  of  error  will 
lie  to  that  decision  of  the  court;  but  that  the 
writ  of  error  is  not  to  the  judgment  of  the 
Circuit  Court,  but  to  that  of  the  Justices."  In 
the  case  of  Early  v.  Sogers  et  al.,  16  How., 
599,  it  is  said:  "  Whether  a  court  will  quash 
an  execution  on  account  of  proceedings  against 
the  debtor,  as  the  garnishee  of  the  creditor,  is 
a  question  appcalmg  to  the  discretion  of  the 
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court  below,  and  a  court  of  error  cannot  revise 
its  decision  thereon." 

In  Brooks  v.  Hunt,  17  Johns.,  484,  a  moticm 
was  made  to  the  Supreme  Court  or  New  York 
to  set  aside  a  fieri  facias,  on  the  ground  that 
the  party  was  discharged  under  the  Insolvent 
Laws  of  the  State.  The  court  refused  the  mo- 
tion; and,  on  error  brought,  the  Court  of  Er- 
rors of  New  York  quashed  the  writ  of  error. 
Mr.  Chancellor  Kent,  on  behalf  of  the  court, 
assigned  as  one  of  the  grounds  or  quashing  the 
writ  of  error,  that  the  rule  or  order  denying 
the  motion  was  not  a  judgment  within  fix 
meaning  of  the  Constitution  or  laws  of  New 
York. 

And  yet  it  is  said  in  Co.  Litt.,  288  b,  that  a 
writ  of  error  lieth  when  a  man  is  grieved  by  an 
error  in  the  foundation,  proceeding,  judgment, 
or  execution  in  a  suit.  But  it  is  added  in  the 
same  authority,  "  without  a  judgment,  or  an 
award  in  the  nature  of  a  judgment,  no  writ  of 
error  doth  lie. "  And  the  court  say,  in  the  case 
of  Boyle  V.  Zaeharie:  "  If,  therefore,  there  is  an 
erroneous  award  of  execution,  not  warranted 
by  the  judgment,  or  erroneous  proceedings 
under  the  execution,  a  writ  of  error  will  lie  to 
redress  the  grievance." 

Whatever  discrepancies  may  be  found  in 
decisions  on  this  subject,  we  think  a  writ  of 
error  will  not  lie  on  any  judgment,  onder  the 
Act  of  1789,  which  is  not  In^,  in  whatever 
form  it  shall  be  given.  This  may  be  illus- 
trated by  the  case  before  us.  In  this  case,  the 
Circuit  Court  quashed  the  execution ;  and,  by 
a  writ  of  error,  we  are  called  on  to  revise  that 
decision.  What  will  be  the  effect  of  an  affirm- 
ance? May  not  the  Circuit  Court  issue  anotho- 
execution  on  the  same  judgment?  In  short,  is 
the  action  of  the  Circuit  Court  final  as  to  any- 
thing except  the  particular  motion  before  h? 
May  it  not  be  followed  by  another  motion  of 
the  same  import?  If  the  writ  of  error  may  be 
allowed  to  one  party,  it  cannot  be  denied  to  the 
other.  And  to  what  motions  shall  it  be  lim- 
ited? 

It  has  uniformly  been  held  that  error  will 
not  lie,  without  a  statutory  provision,  on  a  mo- 
tion for  a  new  trial,  to  amend  the  pleadings, 
or  any  other  motion  which  depends  upon  Sie 
discretion  of  the  court. 

If,  in  the  language  of  this  court  in  Bo^  v. 
Zaeharie,  an  execution  should  be  iaeued  not 
authorized  by  the  judgment,  the  court,  on  mo- 
tion, would  set  it  aside  or  quash  it;  and  should 
it  refuse  to  do  so,  a  mandamus  would  seem  to 
be  the  proper  remedy.  It  is  a  writ  which  may 
be  issued  to  inferior  courts  and  magistrates,  to 
require  them  to  execute  that  justice  wbicJi  the 
party  is  entitled  to,  and  which,  by  law,  they 
are  enjoined  to  do,  and  where  there  is  no  other 
remedy. 

This  writ  of  error  i*  distnissed,  for  teant  of 
jurisdietion. 


GE6BGE  R.  SAMPSON  and  LEWIS  W. 
TAPPAN,  doing  business  under  the  Style 
and  Firm  of  Sahfsom  &  Tafpan,  Pffs. 
in  Er. 

V. 

CHARLES  H.  PEASLEE,  Collector  of  Cd*- 

toins,  &c. 

(See  S.  C.  ao  How.,  671-88(0 
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Dutit»  to  be  on  talut,  not  on  ehargei  and  com- 
miigions — date  of  tailing  of  veuel from  foreign 
port  is  true  period  of  exportation — Secretary's 
instruetions  as  to  revenue  laws,  binding — each 
invoice  to  be  separattly  appraised — entry  con- 
elusive — uiTiat  examination  of  appraisers,  suffi- 
cient. 

Cnder  the  Act  of  Jul/  30th,  1840,  9  Stat,  at  L.,  a. 
IB,  the  twenty  per  oentum  ad  valorem  Is  to  be 
on  the  appraised  value  only,  without belngr  assessed 
'  upon  the  charges  and  commisaions. 

The  period  prescrilMd  by  the  Secretary,  the  date 
of  the  sailingr  of  the  vessel  from  the  f oreiern  port 
for  her  destination  in  the  United  States,  was  the 
true  period  of  exportation. 

The  Secretary's  instructions  relative  to  the  reve- 
nue laws,  are  binding  and  conclusive  upon  the 
officers  of  the  customs,  whenever  a  difficulty  shall 
arise  aa  to  the  true  construction  of  those  laws. 

The  court's  ruling,  also,  that  the  date  of  the  sail- 
ing of  the  vessel  was  the  true  period  of  exportation 
is  correct  according  to  the  Act  of  March  M,  18S1. 

Bach  invoice  and  entry  was  to  be  deemed  and 
treated  as  a  separate  transaction  for  appraisement 
and  for  the  assessment  of  duties. 

When  an  entry  has  been  made,  it  is  conclusive 
upon  the  Importer  as  to  the  contents,  and  declared 
value  of  the  invoice. 

If  the  examination  of  the  hemp,  made  by  the 
merchant  appraiser,  was  such  as  is  usually  made  in 
buying  and  soiling  the  article,  and  wassatlsfaotory 
to  the  merchant  appraiser,  it  was  not  open  to  the 
plaintilfs  to  show  that  he  adopted  a  mode  of  ex- 
amination insufficient  to  detect  fraudulent  pack- 
ing or  diversities  in  the  qualities  of  the  difrerent 
parts  of  the  bales  of  hemp. 

Argued  Apr.  iO,  1868.    Decided  May  18,  1858. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts. 

This  suit  was  brought  in  the  court  below  by 
the  plaintiffs  in  error  against  the  Collector  of 
the  port  of  Boston,  to, recover  back  certain 
duties  alleged  to  have  been  illegally  exacted  on 
a  cargo  of  nemp. 

The  plaintiffs  being  dissatisfied  with  the 
amount  of  the  judgment  in  their  favor,  rendered 
by  the  court  liclow,  have  brought  the  case  here 
on  a  writ  of  error. 

Messrs.  Oriawold,  Bartlett  and  John- 
son, for  the  plaintiffs  in  error: 

The  plaintiffs  in  error  will  contend: 

1.  The  appraisement  of  the  hemp  was  illegal 
and  invalid  and  insulficient  to  displace  the  value 
declared  on  entry. 

First.  Because  the  appraisers  estimated  the 
value  as  of  the  day  of  the  sailing  of  the  vessel; 
whereas  they  should  have  estimated  it  at  the 
period  of  actual  shipment,  or  date  of  the  bill  of 
lading. 

Tariff  Act,  March  8,  1851.  ch.  38,  sec.  1;  9 
Stat,  at  L.,  629;  Act,  Aug  80,  1843,  ch.  270, 
sec.  16;  5  Stat,  at  L.,  004;  Treaaurv  Circulars, 
July  6,  1847,  Julv  5,  1850;  10  How.,  pp.  286, 
238.  242.  245,  255: 

The  Tariff  Act  of  March  10, 1851,  was  passed 
in  consequence  of  thexe  decisions.  It  is  to  l>e 
presumed  the  interpretation  which  the  Depart- 
ment had  given  to  the  term  ' '  period  of  exporta- 
tion," and  recognized  by  this  court  as  correct, 
must  have  been  known  and  understood  by  Con- 
gress when  it  adopted  the  same  language  in  this 
Act.  Congress  then  intended  to,  and  did  use 
the  language  in  this  Statute,  in  the  same  sense 
in  whi<m  it  had  so  long  been  used  and  under- 
stood by  the  Treasury  Department,  by_  this 
court,  and  the  whole  mercantile  community. 

Treasury  Circulars,  March  27,  1861 ;  Novem- 
See  80  How. 


ber  24,  1851;  Oant  v.  Pisaslee,  2  Curt.  C.  C, 
251 ;  Adams  v.  Bancroft.  8  Sumn.,  887. 

Second.  Because  theezaminat.i6nof  tbebemp 
made  by  the  merchant  appraisers,  was  not  a 
substantial  compliance  with  the  statutes  pro- 
viding for  and  regulating  appraisement  of  im- 
ported merehandise. 

6  Stat,  at  L.,  603,  505;  Greely  v.  Burgess,  18 
How.,  415;  Oreely  v.  Thompson,  10  How.,  225; 
9  Stat,  at  L.,  629. 

2.  The  additional  duty  was  illegally  exacted 
l)ecause  the  appraised  value  of  the  whole  im- 
portation of  hemp  did  not  exceed,  by  ten  per 
cent,  the  value  declared  on  entry. 

The  whole  quantity  of  the  hemp  must  be  re- 
garded and  treated  as  one  importation,  as  it  was 
one  order  and  one  purchase.  The  record  so 
finds  the  fact. 

8.  If  the  penalty  or  additional  duty  of  20  per 
cent,  was  rightly  assessable  upon  the  appraised 
value  of  the  hemp,  it  should  hftve  been  com- 
puted upou  the  hemp  alone,  and  not  upon  the 
charges  and  commissions,  t)ecau8e  thoee  items 
in  the  invoice  are  not  appraised. 

OrinneU  v.  Lawrence,  1  Blatcbf.,  860;  Treas- 
ury Circulars,  Dec.  26,  1848;  Aug.  25, 1868. 

Mr.  J.  S.  Black,  Atty.-Oen,  for  the  United 
States: 

Congress  must  have  intended  by  the  word '  'ex- 
portation," to  indicate  some  simple  fact,  easily 
proved  and  not  open  to  fraud  or  imposture. 

There  can  be  no  dispute  about  the  day  when 
the  vessel  sails.  All  the  events  which  precede 
it,  may  be  easily  falsified. 

2.  The  true  and  only  meaning  of  export  is  to 
carry  out.  Qoods  tdien  from  one  place  to 
another  in  the  same  coimtry,  are  not  exported. 
They  are  not  ex])orted  when  tliey  are  placed  on 
board  a  vessel  lying  in  a  harbor  of  the  country 
where  they  were  produced.  The  law  speaks  of 
the  time  when  they  were  actually  exported,  not 
of  preparations  to  export,  nor  of  intent  to  ex- 
port, nor  readiness  to  export. 

8.  Exportation  and  importation  are  correla- 
tive terms.  If  the  latter  takes  place  at  the  end 
of  the  ship's  voyage,  the  former  occurs  at  the 
beginning.  This  court  has  twice  lield,  that 
merchandise  is  imported  when  the  vessel  which 
brings  them  arrives  in  port. 

U.S.  y.  VoweU,  6Cranch,  868,  872;  Arnold 
y.  0.  S.,»Cranch,  109,  119. 

4.  The  decision  and  uniform  practice  of  the 
Treasury  Department,  are  entitled  to  respect. 

See  remarks  of  Ch.  J.  Marshall  in  The  U.  8. 
V.  Fbi0«S. 

6.  The  Act  of  1842,  sec.  28,  gives  to  the 
Secretary  of  the  Treasury,  power  to  make  suc^ 
rules  and  regulations  as  may  be  necessary  to 
secure  a  just  appraisment  of  merchandise  im- 
ported. 

See  5  U.  S.  L.,  566. 

I.  One  of  the  regulations  made  in  pursuance 
of  this  Statute  is,  that  the  sailing  of  a  vessel  is 
the  exportation  of  the  goods  with  which  it  may 
be  laden. 

Treasury  Decisions,  p.  28. 
Ws  maintain  that  this  is  binding,  and  has  the 
force  of  law. 

II.  The  cargo  of  hemp  was  divided  into  two 
invoices  and  two  bills  of  lading,  for  the  con- 
venience of  the  importers.  After  the  several 
invoices  had  been  treated  as  several  entries  by 

I  themselves,  and  by  all  the  revenue  officers  with 
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their  acquieeceDce,  they  moved  the  court  to  in- 
Btnict  the  jury  that  two  entries  were  one  entire 
entry. 

It  is  submitted  that  the  court  correctly  re- 
fused to  give  this  instruction. 

III.  Ths  examination  of  the  hemp,  as  made 
by  the  merchant  appraiser,  was  sutScient.  It 
was  not  until  the  trial  that  the  objection  to 
the  appraisement  was  made.  It  appears  that  the 
importers  were  satisfied  when  the  examination 
was  made.  They  offered  no  evidence  that 
bales  inside  were  other  than  they  seemed  to  be 
from  the  outside,  and  the  inference  is,  that  they 
knew  it  was  all  right. 

Mr.  Jiutiee  Wayne  delivered  the  opinion  of 
the  court: 

This  case  has  been  brought  to  this  court  by 
a  writ  of  error  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Massachusetts. 

It  is  an  action  for  money  had  and  received. 
It  was  sued  out  by  the  plaintifFs  against  the 
defendant,  the  Collector  of  Customs  for  the 
port  of  Boston,  to  recover  the  sum  of  $14,206. 10, 
with  the  interest  thereon,  which  the  plaintiffs 
allege  was  illegally  exacted  from  them  by  the 
defendant  in  his  official  character,  and  which 
was  paid  by  them  under  protest,  as  the  law  per- 
mits that  to  be  done. 

The  aggregate  amount  sued  for  is  made  by 
several  items: 

First,  $1,624.25,  bein^  an  amount  of  duty 
exacted  on  an  importation  of  Manilla  hemp, 
over  and  more  than  the  dul^  on  the  value  de- 
clared on  theentry  of  it.  Mcond,  the  sum  of 
$18,067.60.  for  an  additional  duty  of  twenty 
per  cent.,  exacted  under  the  8th  stKstion  of  the 
Tariff  Act  of  1840,  on  the  appraised  value  of 
one  ef  the  invoices  of  the  hemp:  and  the  sum 
of  $524.25  on  another  invoice  of  hemp,  which 
the  plaintiffs  allege  to  be  a  portion  of  the  same 
importation. 

The  plaintiffs  recovered  in  the  Circuit  Court 
the  sum  of  $1,022.75  damages  and  costs  of 
suit,  but  being  dissatisfied  therewith,  and  with 
the  rulings  of  the  court,  have  brought  this 
writ  of  error. 

The  plaintiffs  were  engaged  in  trade  with 
China,  Manilla,  and  the  East  Indies.  They 
wrote  to  their  agents  in  Manilla,  in  March, 
1854,  to  purchase,  and  ship  by  the  ship  Tele- 
graph, four  thousand  bales  of  Manilla  hemp. 
The  agent  bought  the  hemp,  and  began  to  ship 
it  on  ^rd  of  The  Telegraph,  from  lighters,  on 
the  '<i3d  of  June,  1854,  the  ship  then  t>eing  in 
the  roadstead,  three  or  four  miles  from  the 
shore.  Each  lighter  received  a  permit  from  the 
custom-house  to  be  laden  and  to  leave  for  the 
the  ship.  The  export  duty  to  which  the  hemp 
was  liable  became  due  and  payable  as  each 
lighter  was  laden,  and  before  it  could  leave 
for  the  vessel.  But  when  it  is  known  that  the 
shippers  are  in  good  credit,  the  export  duty  is 
allowed  to  remain  unpaid  until  the  whole  cargo 
has  been  shipped.  In  this  instance,  the  whole 
cargo  had  been  shipped  by  the  29th  June.  On 
the  80lh  it  was  all  on  board  of  the  ship  and 
under  deck,  and  a  bill  of  lading  was  signed 
for  two  thousand  five  hundred  and  twenty 
Imies  of  it.  On  the  Ist  July,  a  bill  of  lading 
was  signed  for  the  residue  of  the  cargo.  On 
the  1st  July,  the  batches  of  the  ship  were  calked 
down  by  noonday,  and  in  the  afternoon  the 
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ship  was  cleared  at  the  custom-house  and  ready 
for  sea.  but  not  having  the  wind,  did  not  sail; 
nor  did  she  sail  on  the  2d  July,  the  master  of 
the  ship  having  objected  to  do  so  on  tlie  Sab- 
bath.    On  Mondav,  the  8d,  the  ship  went  to  sea. 

The  cargo  was  bought  with  Brown  Brothera 
&  Co.'s  credit,  and  paid  for  by  bills  on  Lon- 
don. It  is  a  common  practice  at  Manilla,  when 
the  shipment  is  large,  to  make  of  the  whole 
two  or  more  invoices,  it  being  difficult  to  nego- 
tiate a  bill  for  a  whole  cargo  when  it  is  of  a  ' 
large  amount,  as  they  frequently  are,  and  as 
this  cargo  was.  the  hemp  alone  having  cost 
over  $80,000.  When  the  cargo  is  dividM  into 
different  invoices  for  the  purpose  of  n^otiating 
the  bills  by  which  it  has  been  bought,  the  in- 
voices for  the  separate  parts  are  sent  with  a 
bill  of  lading  with  the  bills  intended  to  be  ne- 
gotiated. 

The  Telegraph's  cargo  amounted  to  more 
than, $95,000.  In  conU)rmity  with  the  prac- 
tice, *and  for  the  purpose  just  mentioned,  it 
was  separated  into  two  invoices.  One  of  them 
contained  two  thousand  five  hundred  and 
twenty  bales  of  hemp,  and  other  merchandise. 
amounting  to  $58,772.69;  it  was  dated  June 
30th.  with  bill  of  lading  of  the  same  date. 
The  other  invoice  was  for  fifteen  hundred  and 
twenty-eight  balee^  and  a  quantity  of  loose 
hemp,  amounting  to  $36,867.08;  it  was  dated 
June  80th,  with  bill  of  lading  dated  July  1. 

On  Sunday.  July  2d.  the  day  that  the  cap- 
tain of  The  Telegraph  refused  to  sail,  the  over- 
land mail  from  England  arrived  at  Manilla;  h 
brought  news  of  the  war  with  Russia.  The 
consequence  was,  an  immediate  and  material 
advance  in  the  market  price  of  hemp  the  next 
day,  July  8d,  that  being  the  day  when  The 
Telegraph  went  to  sea. 

Upon  the  arrival  of  The  Telegraph  at  Bos- 
ton, the  plaintiff  entered  her  cargo;  a  part  for 
consumption,  and  the  residue  on  bond,  each  in- 
voice being  separately  entered  at  the  custom- 
house. II  was  appraised  by  the  United  Statet 
appraisers  at  $11  per  picul,  excepting  ei^ty 
bales  of  red  hemp  and  two  hundred  and 
eighteen  and  sixty  two  hundredths  loose  picub, 
which  were  appraised  at  $10.50  per  picul.  The 
Collector,  by  the  directions  of  tie  Secretary  of 
the  Treasury,  informed  the  merchant  ap- 
praiser and  the  general  appraiser  that  the  cargo 
was  to  be  appraised  with  reference  to  what  was 
its  value  at  Manilla  on  the  day  that  the  ship 
sailed,  that  day  being  the  period  of  its  expor- 
tation to  the  United  States.  The  Act  under 
which  that  direction  was  given  is:  "  That  in 
all  cases  where  there  Is  or  shall  be  imposed  any 
ad  valorem  rate  of  duty  on  any  goods,  wares. 
or  merchandise,  imported  into  the  United 
States,  it  shall  be  the  duty  of  the  collector, 
within  whose  district  the  same  shall  be  im- 
ported or  entered,  to  cause  the  actual  market 
value  or  wholesale  price  thereof  at  the  period 
of  the  exportation  to  the  United  States,  in  the 
principal  markets  of  the  country  from  which 
the  same  shall  have  been  imported  into  tbe 
United  States,  to  be  appraised,  estimated,  and 
ascertained:  and  to  such  value  or  price  shall 
be  added  all  costs  and  charges,  except  insur- 
ance, and  including  in  every  case  a  charge  for 
commissions  at  the  usual  rates,  as  the  true  value 
at  the  port  where  the  same  may  be  entered, 
upon  which  duties  shall  be  assessed." 
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It  also  appears  that  the  appraiser's  valttation 
of  the  hemp  exceeded  by  ten  per  centum  the 
yalue  declared  od  the  entry  of  the  ^,530  bales, 
but  it  did  not  exceed  by  ten  per  centum  the 
value  declared  on  the  entry  of  the  1,528  bales. 
Nor  did  it  exceed  by  ten  per  centum  the  value 
«f  the  aggregate  of  the  two  invoices,  consti- 
tuting, as  the  plaintiffs  claimed,  the  importa- 
tion of  4.000  bales.  An  additional  duty  of 
20  per  centum  was  assessed  on  the  appraised 
value  of  the  2,520  bales,  also  on  the  charges 
and  commissions. 

Manilla  hemp  comes  in  bales  about  twenty 
inches  square  by  three  feet  in  length,  pressed 
hard  together,  is  covered  with  matting,  and  is 
bound  closely  with  ratan  bands  at  snort  dis- 
tances apart. 

The  examination  of  the  hemp  for  appraise- 
ment was  made  in  this  wise:  Slits  were  cut  in 
the  matting,  which  covered  the  bales  that  were 
«xamined,  so  that  different  parts  of  the  outside 
surface  of  the  hemp  could  be  seen,  but  the 
ratan  bands  holding  the  bales  together  were 
not  cut.  It  is  said,  had  they  been  cut,  the  ap- 
praisers could  have  examined  the  inside  of  the 
bales.  The  difficulty  of  binding  the  lialcs  to- 
gether again  is  the  reason  given  by  the  ap- 
praisers for  not  cutting  the  ratan  bands. 
Though  slits  were  cut  in  the  matting,  the  prin- 
cipal part  of  it  was  not  removed ;  the  slits  dis- 
closed only  small  parts  of  the  surface  of  the 
bales,  and  no  attempt  was  made  to  open  the 
hemp  for  the  purpose  of  ascertaining  its  qual- 
ity beneath  the  exterior.  In  fact,  no  more 
than  the  surface  was  seen.  However,  the  mer- 
chant appraiser  testifies  that  the  examination 
was  such  as  is  usual  in  buying  or  selling  hemp 
in  bales. 

Upon  this  statement  of  the  case,  the  plaint- 
iffs' counsel  contended  that  the  appraisement 
was  illegal  and  invalid,  and  insufflcient  to  neg- 
ative or  displace  the  value  declared  on  the 
entry,  because  the  appraisers  did  not  exercise 
any  judgment  or  discretion  in  regard  to  the 
period  of  the  exportation  of  the  hemp  to  the 
United  States,  but  merely  obeyed  the  instruc- 
tions of  the  Secretary  of  the  Treasury,  to 
take  the  date  of  the  sailing  of  the  vessel  as  the 
rule  to  guide  them.  And  the  court  was  astced 
to  instruct  the  jury  accordingly.  The  court 
refused  to  do  so,  but  did  instruct  them,  that  if 
the  period  so  prescribed  by  the  Secretary  was 
the  true  period  of  exportation,  the  objection 
was  untenable;  and  did  further  instruct  the 
Jury,  that  the  date  of  the  sailing  of  the  vessel 
from  the  foreign  port  for  her  destination  in  the 
United  States  was  the  true  period  of  exporta- 
tion.   The  plaintiffs  excepted  to  this  rulini;. 

The  plaintiffs'  counsel  then  moved  the 
court  to  instruct  the  jury,  that,  upon  the  facts 
proved,  all  the  hemp  imported  was  to  be  taken 
to  be  one  entire  entnr  at  the  customhouse,  for 
the  purpose  of  declaring  and  appraising  the 
value  for  the  levy  of  duties. 

The  court  ref  lised,  and  did  rule  and  instruct 
the  jury,  "that  each  entry  was  to  be  deemed  as 
a  separate  transaction  for  the  purpose  of  ap- 
praisement and  the  assessment  of  duties  there- 
on."   To  thi»  ruling  the  plaintiffs  excepted. 

Then  the  plaintiffs  offered  to  prove  that 
hemp  was  of  various  qualities  and  values.  That 
it  was  impossible  to  determine  the  qualities  of 
all  the  packages  by  such  an  examination  as  was 
See  20  How.  U.  S.,  Book  10. 


testified  to  by  the  merchant  appraiser.  That, 
for  the  last  ihree  years  or  more,  much  of  the 
ManHIa  hemp  imported  has  been  "muzzled"  in 
the  bale,  and  that  it  was  impossible  to  tell 
whether  it  was  so  or  not,  without  cutting  the 
bands  and  removing  all  of  the  matting,  openmg 
the  bale,  and  examining  the  inside  of  it.  That 
the  outside  of  the  bale  sometimes  appears  to  be 
and  is  of  good  and  current  quality,  while  th« 
inside  of  it  may  be  filled  with  refuse  or  inferior. 
That  it  is  often  so  tangled  or  "muzzled"  as  to 
render  the  bale  from  ten  to  twenty  per  centum 
less  valuable  than  if  it  were  all' of  the  same 
quality  as  the  outside  of  the*  bail.  That,  be- 
sides being  muzzled,  there  are  usually  three  or 
more  gnSes  in  the  same  bale,  differing  in 
value  from  one  to  three  cents  per  pound. 
That,  in  order  to  determine  the  proportion  of 
each,  which  makes  up  a  bale,  it  is  necessary  to 
see  and  compare  its  contents  in  the  inside  of  it 
with  the  rest.  Tliat  it  is  the  custom  of  the 
trade  to  make  an  allowance  of  from  one  to 
three  cents  per  pound, on  all  muzzled  or  inferior 
hemp  found  on  opening  the  ttale  after  purchase. 
But  It  was  admitted  that  the  examination  made 
of  The  Telegraph's  cargo,  by  the  appraisers, 
was  such  as  Is  usually  made  on  buying  or  sell- 
ing hemp.  Upon  this  the  court  ruled,  that  if 
the  examination  made  by  the  merchant  apprais- 
er was  that  usually  made  in  buying  or  selling 
hemp,  and  had  been  satisfactory  to  the  mer- 
chant appraiser,  it  was  not  open  to  the  plaint- 
iffs to  show  that  he  adopted  a  mode  of  exami- 
nation, for  the  levy  of  duties,  insufflcient  to 
detect  fraudulent  packing  or  diversities  in  the 
qualities  of  the  different  parts  of  a  bale  of  hemp. 
1*0  this  ruling  and  instructions  the  plaintins 
also  excepted. 

One  other  ruling  of  the  court  was  given  upon 
the  prayer  of  the  plaintiffs,  to  which  the  de- 
fendant excepted.  It  was  tliis :  that  so  much  of 
the  additional  duty  of  twenty  per  centum  as  was 
levied  upon  the  charges  and  commissions,  and 
paid  by  the  plaintiffs  under  protest,  was  un- 
authorized by  law.  This  ruling  of  the  court  is 
a  correct  interpretation  of  the  8th  section  of  the 
Act  of  July  80th,  1846,  9  Stat,  at  L.,  42,  48. 
It  declares,  if  the  appraised  value  of  imports 
which  have  actually  been  purchased  shall  ex- 
ceed by  ten  per  centum  or  more  the  value  de- 
clared on  the  entry,  then,  in  addition  to  the 
duties  imposed  by  law  on  the  same,  there  shall 
be  levied,  collected,  and  paid,  a  duty  of  twenty 
per  centum  ad  vcUorem  on  such  appraised 
value.  In  other  words,  the  twenty  per  centum  nd 
valorem  is  to  be  on  the  appraised  value  only, 
without  being  assessed  upon  the  charges  and 
commissions.  • 

We  now  proceed  to  the  other  points  in  the 
case  to  which  the  plaintiffs  excepted  to  the 
rulings  of  the  court. 

Tfaie  first  in  order  is,  that  the  appraisement 
of  the  hemp  was  illegal  and  invalid,  and  in- 
sufilcient  to  displace  the  value  declared  on  the 
entry,  because  the  appraisers  were  instructed 
to  appraise  and  estimate  the  value  of  the  hemp 
as  of  the  8d  day  of  July,  the  day  of  the  sailing 
of  the  vessel;  whereas  they  should  have  esti- 
mated and  appraised  it  at  the  period  of  actual 
shipment,  or  date  of  'bill  of  lading.  The  point 
is  stated  as  it  was  made  by  the  counsel  of  the 
plaintiffs  in  his  argument  of  the  case  in  this 
court.    But  whilst  it  compit^ends  one  subject 
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of  the  prayer  of  the  plaintiffs  and  the  gist  of 
the  court's  instruction,  it  omits  a  part  of  the 
first,  which  we  do  not  think  it  immateria]  to 
notice,  to  prevent  in  future  the  proposition 
which  it  involves,  as  to  the  indepenoence  of  the 
appraisers  of  the  customs,  from  tieing  made 
again.  The  court  was  astced  to  instruct  the 
jury,  that  the  appraisement  in  this  instance  was 
Invalid  and  illegal,  for  the  reason  that  the  ap- 

S raisers  did  not  exercise  their  judgment  and 
iscretion  in  regard  to  the  period  of  exporta- 
tion, but  that  they  obeyed  the  instructions  of 
the  Secretary  of  the  Treasury,  to  take  the  date 
of  the  sailing  of  'the  vessel  as  the  rule  to  guide 
them.  The  court  refused  to  give  the  instruc- 
tion as  it  was  asked,  but  did  instruct  the  jury, 
tliat  if  the  period  so  prescribed  by  the  Secre- 
tary was  the  true  period  of  exportation,  the  ob- 
jection was  untenable,  and  that  the  date  of  the 
sailing  of  the  vessel  from  the  foreign  port  for 
her  ^tination  in  the  United  States  was  the 
true  period  of  exportation.  We  concur  in  the 
correctness  of  the  instruction.  Besides,  its 
having  been  made  the  duty  of  the  Secretary  of 
the  Treasury,  from  time  to  time,  to  establish 
rules  and  regulations,  not  inconsistent  with  the 
laws  of  the  United  States,  to  secure  a  faithful 
appraisal  of  all  goods  and  merchandise  im- 
ported into  the  United  States,  the  Collectors 
and  other  officers  of  the  customs  are  directed 
to  execute  the  Secretary's  intructions  relative 
to  the  revenue  laws;  and  his  decision  is  de- 
clared to  be  binding  and  conclusive  upon  all  of 
tbem,  whenever  a  difficulty  shall  arise  as  to  the 
true  construction  of  those  laws.  Sees.  38,  24, 
Stat.  atL.,  563. 

The  court's  ruling,  also,  that  the  date  of  the 
sailing  of  the  vessel  was  the  true  period  of  ex- 
portanon,  is  correct.  The  Secretary's  interpre- 
tation of  the  Act  of  the  8d  March,  18S1,  is  in 
conformity  with  the  letter  and  spirit  of  it,  and 
cannot  be  controlled  by  different  mterpretations 
and  instructions  which  may  have  been  given  by 
his  predecessors  to  the  words,  "at  the  period  of 
the  exportation  to  the  United  States."  Though, 
as  we  have  read  the  circulars  of  the  Secretaries 
of  the  Treasury  in  respect  to  those  words  in  the 
Revenue  Act,  as  to  the  time  when  duties  shall 
be  assessed  upon  the  value  of  imports,  we  do 
net  perceive  any  difference  in  them,  which  may 
not  be  readily  accounted  for  by  the  different 
Acts  to  which  the  instruction  or  direction  to  the 
collector  was  meant  to  bo  applied.  The  same 
remark  may  tie  made  of  the  decisions  made  by 
this  court,  whenever  it  has  been  necessary  for 
it  to  determine  at  what  date  duties  should  be 
assessed  upon  imported  merchandise,  subject  to 
an  ad  valorerli  rate  of  duty. 

Kor  have  we  been  able  to  bring  ourselves  to 
the  conclusion — ingeniously  put,  and  ably 
urged  by  the  plaintiffs' counsel  here — that  Ck>n- 
gress,  in  passing  the  Tariff  Act  of  March  8, 
18S1,  meant  to  use  the  words  "period  of  expor- 
tation" in  the  sense  in  which  they  had  been 
understood  by  the  Treasury  Department  in  its 
construction  of  previous  Revenue  Acts,  and  as 
that  construction  may  have  been  sanctioned  by 
Uiis  court.  There  had  been  uncertainties  of 
opinion  and  in  practice  in  the  Treasury  Depart- 
ment, and  also  in  several  ports  of  the  United 
States  in  respect  to  the  time  when  the  dutiable 
value  of  imported  goods  should  be  estimated. 
Some  of  the  Collectors  made  the  estimate  at  the 
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date  of  the  purchase,  whenever  that  may  haw 
been.  Other  Collectors  made  their  estimate  at 
the  date  of  the  shipment.  Mr.  Secretary  Walk- 
er.in  his  circular  of  July  6, 1846,  meanfngtoes- 
tablish  a  uniform  rule,  states  the  varying  iwac- 
tice,  and  directs  the  valuation  to  be  made  "at  the 
date  of  the  shipment."  He  says  it  is  the  true 
construction  of  the  law,  long  since  declared  by 
the  Department,  and  adopted  generally  throo^- 
out  the  Union.  He  adds,  that  the  proviso  of  the 
16th  section  of  the  Act  of  August  80,  1842,  is 
clear  and  emphatic  upon  the  subject,  SAd  pre- 
scribes the  date  with  reference  to  which  the 
value  is  to  be  estimated,  as  the  period  of  ex- 
portation to  the  United  States.  But  Mr.  Sec- 
retary Meredith,  three  years  afterwards,  in  his 
circular  of  the  6th  July,  1860,  eight  OMmths 
before  the  Act  of  the  8d  March,  1851,  was 
passed,  observes,  that  the  appraisers  had  lieea 
restrained  in  the  discharge  of  their  duties  by 
the  result  of  frequent  appeals  from  tbdr  de- 
cisions. And  in  order  to  secure  a  just,  faithfinl 
and  impartial  appraisal  of  all  goods,  wares  and 
merchandise,  imported  into  the  Uidted  State^ 
he  declaree^ 

1.  That  the  period  of  the  exportation  of 
merchandise  is  the  time  at  which  the  value  of 
any  article  is  to  be  fixed  by  the  appraisen. 

2.  That  in  ordinary  cases  the  date  of  the 
bill  of  lading  may  be  regarded  as  the  *'  period 
of  exportation." 

This  court  decided,  in  the  cases  Oreelf  v. 
TAomp»on,  10  How.,  225,  and  in  Maxwea^. 
Orinoold,  10  How.,  242,  in  the  year  1850,  be- 
fore the  Act  of  the  8d  March.  1851.  had  passed. 
that  under  the  16th  and  17th  sections  of  the 
Tariff  Act  of  80th  August,  1842,  5  Stat,  at  L., 
668,  the  value  of  merchandise  at  the  time  of 
procurement  is  to  be  ascertained,  not  its  va)ue 
at  the  time  of  exportation.  Congreea,  with 
these  differences  in  view,  and  particularly  in 
consequence  of  the  decision  of  this  court  in  the- 
cases  just  before  cited,  pewsed  the  Act  of  March 
8d,  1851.  This  court,  in^lSSS.  in  Slain  ti  oL 
V.  PMiUe,  18tb  How.,  621, 524,  535.  ia  consid- 
ering the  Act,  uses  this  language,  which  is  de- 
cisive of  the  time  when  the  value  of  goods 
subject  to  an  od  talorem  duty  is  to  be  esti- 
mated: "  The  language  of  this  Act  of  CongraK 
is  general,  and  embraces  all  importations  of 
goods  that  are  subject  to  an  od  mxiorgm  duty, 
and  directs  that  their  value  shall  be  estimated 
and  ascertained  by  the  wholesale  price  at  the 
period  of  exportation  to  the  United  States  ia 
the  principal  markets  of  the  countiy  from 
which  they  are  imported.    The  time  and  the 

{>laoe  to  which  the  appraisers  are  required  to 
ook  when  making  their  appraisement  are  both 
distinctly  specified  in  the  law,  tbe  tinoe  being 
the  period  of  exportation,  and  the  place  tlie 
country  from  which  they  were  imported  into 
the  United  States.  It  makes  no  reference  to 
their  value  in  the  country  of  production  or  the 
time  of  purchase.  And  as  there  is  no  ambig- 
uity in  the  language  of  the  Act.  and  it  en- 
braces  all  goods  subject  to  an  a<f  valorem  doty, 
the  court  would  hardly  be  justified  in  givia^  a 
construction  to  it,naiTOwer  than  its  words  fatriv 
import."  Though  this  extract  was  written  with 
reference  to  the  first  point  certified  in  Ifast 
case,  which  was,  whether  the  Act  of  tbe  Sd 
March,  1851,  repealed  so  much  of  all  former 
laws  as  provided  that  merchandise,  when  in- 
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ported  from  a  country  other  than  that  of  pro- 
auction  or  manufacture,  should  be  appraised 
at  the  market  value  of  similar  articles  at  the 
principal  markets  of  thg  country  of  produc- 
tion and  manufacture  "  at  the  period  of  the 
exportation  to  the  United  States,"  the  court 
adds,  tliat  the  law,  taken  by  itself,  will  admit 
of  but  one  construction;  and  that  is,  the  ap- 
praisement must  be  made  by  the  value  of  the 
goods  in  the  principal  markets  of  the  country 
nx>m  which  they  are  exported,  at  the  time  of 
such  exportation  to  the  United  States." 

The  case  of  Stain  v.  PeasUe,  considered  in 
connection  with  what  this  court  had  decided 
under  the  Revenue  Acts  in  Gretly  v.  Ttunnp- 
»on,  and  in  MeuneeU  v.  Oritteokl,  10  How.,  243, 
shows  whatever  may  have  been  the  practice  in 
Computing  the  time  for  the  assessment  of  du- 
ties, that  this  court  viewed  the  Act  of  the  8d 
March,  1S61,  as  having  fixed  the  rule  to  be  the 
time  or  date  of  the  exportation,  as  that  mi^ht 
be  shown  by  the  day  of  the  vessel's  sailmg 
from  the  foreign  port  to  the  United  States. 
Indeed,  from  the  phraseology  of  the  Act,  with- 
out reference  to  preceding  Acts  upon  the  same 
subject,  or  what  had  been  their  construction, 
the  same  conclusion  must  be  reached. 

The  word  "  period "  has  its  etymological 
meaning,  but  it  also  has  a  distinctive  signfflca- 
tion  according  to  the  subject  with  which  it 
may  be  used  in  connection.  It  may  mean  any 
portion  of  complete  time,  from  a  thousand 
years,  or  less,  to  the  period  of  a  day;  and  when 
used  to  designate  an  act  to  be  done,  or  to  be 
begun,  though  its  completion  may  take  an  un- 
certain time,  as,  for  mstance,  the  act  of  ex- 
portation, it  must  mean  the  day  on  which  the 
exportation  commences,  or  it  would  be  an  un- 
meaning and  useless  word  in  its  connection 
in  the  Statute. 

The  ruling  of  the  court  upon  the  first 
prayer  of  the  plaintiffs  is  not  subject  to  the 
exception  taken. 

We  proceed  to  the  second  exception  taken 
by  the  counsel  of  the  plaintiffs  to  the  ruling  of 
the  court  upon  their  prayer.  It  was,  that  the 
court  .would  instruct  the  jury,  upon  the  facts 
proved,  that  all  the  hemp  imported  by  the 
plaintiffs  was  to  be  taken  to  be  one  entire  entry, 
for  the  purpose  of  declaring  and  appraising  the 
value  for  the  levy  of  duties. 

No  facts  in  the  case  were  proved,  upon  which 
such  an  instruction  could  have  been  given. 
The  proof  is,  that  the  plaintiffs  were  pur- 
chasers in  Manilla  of  four  thousand  bales  of 
hemp,  which  were  put  by  them  into  two  in- 
voices for  their  own  convenience;  one  contain- 
ing two  thousand  five  hundred  and  twenty 
biues,  the  other  one  thousand  five  hundrea 
and  twenty,  and  a  quantity  of  loose  hemp;  the 
first  valued  at  $58,772.69,  the  second  at  $86,- 
367.08,  for  each  of  which  a  separate  bill  of 
lading  was  taken.  The  plaintiffs  entered  them 
separately  at  the  customhouse,  and  the^  were 
separately  appraised  without  any  objection  at 
the  time  from  the  defendant.  But  it  turned 
out,  upon  the  appraisement,  that  the  appraised 
value  of  the  first  exceeded  by  ten  per  centum 
the  value  of  it  declared  upon  the  entry,  which 
made  it  liable,  under  the  8th  section  of  the 
Act  of  the  80th  July,  1846,  to  the  additional 
duty  of  twenty  per  centum  ad  valorem  on  the 
appraised  value.  But  the  appraisement  of  the 
See  20  How. 


second  invoice  of  one  thousand  five  hundred 
and  twenty-eight  bales  did  not  exceed  by 
ten  per  centum  the  value  declared  on  the  entry 
of  it;  nor  did  the  appraised  value  of  the  two 
invoices,  constituting  the  importation  of  four 
thousand  bales,  exceed  by  ten  per  centum  the 
aggregate  of  their  separate  values  declared  in 
the  entries  of  them. 

Now,  the  plaintiffs  seek  to  be  released  from 
the  twenty  per  cent,  additional  upon  the  ap- 
praised value  of  the  first  invoice,  because  the 
second  invoice  was  not  subject  to  it,  and  be- 
cause the  aggregate  of  the  values  of  both,  as 
declared  upon  the  entries  of  them,  were  not 
exceeded  by  ten  per  cent,  upon  the  appraise- 
ment. 

Upon  such  a  state  of  facts,  the  court  rightly 
instructed  the  jury,  that  each  invoice  and 
entry  was  to  be  deemed  and  treated  as  a  sep- 
arate transaction  for  appraisement,  and  for  the 
assessment  of  duties. 

An  importer  of  merchandise  is  bound  by  the 
law  to  make  his  entry  at  the  custom-house  ac- 
cording to  his  invoice,  either  by  himself,  the 
consignee,  or  their  agent,  and  not  otherwise 
than  by  invoice  verified  by  oath,  unless  it  shall 
be  done  conditionally,  either  under  the  10th 
section  of  the  Act  of  March  1st.  1828,  or  under 
the  2d  section  of  the  same  Act,  permitting 
entries  to  be  made  of  imported  merchandise, 
subject  to  ad  valorem  duties  upon  appraisement 
without  invoice.    8  Stat,  at  L.,  729. 

When  an  entry  has  been  made,  it  is  conclusive 
upon  the  importer  as  to  the  contents,  and  de- 
clared value  of  the  invoice;  and  for  all  of  those 
consequences  which  the  law  may  impose  upon 
the  examination  and  appraisement  of  it, 
and  for  any  deficiency  or  non-compliance 
with  the  revenue  laws  regulating  the  entries 
of  imported  merchandise,  or  for  any  violation 
or  substantial  departure  from  directions  which 
may  have  been  given  by  the  Secretary  of  the 
Treasury  for  the  entry  and  appraisement  of 
foreign  goods,  and  for  the  collection  of  duties 
upon  the  same.  See  general  regulations  under 
United  States  Revenue  Laws,  by  Mr.  Secretary 
Guthrie,  of  February  I,  1857. 

As  to  the  third  exception  taken  by  the 
plaintiffs  to  the  rulings  of  the  court,  we  think 
it  was  right  in  telling  the  jury,  that  if  the  ex- 
amination of  the  hemp  made  by  the  merchant 
appraiser  was  such  as  is  usually  made  in  buy- 
ing and  selling  the  article,  and  was  satisfab- 
tory  to  the  merchant  appraiser,  it  was  not  open 
to  the  plaintiffs  to  show  that  he  adopted  a  mode 
of  examination  insufficient  to  detect  fraudulent 
packing  or  diversities  in  the  qualities  of  the 
different  parts  of  the  bales  of  hemp. 

The  importance  of  this  case  in  respect  to 
the  collection  of  the  revenue  under  ^e  Act 
of  the  8d  March,  1851,  and  under  the  regula- 
tions of  the  Secretary  of  the  Treasury  upon  it, 
have  induced  us  to  give  to  the  different  points 
in  the  case  our  mature  consideration,  and  we 
are  of  the  opinion  that  the  judgment  of  the  Cir- 
cuit Court  should  be  affirmed. 

It  i»  ordered  aeeordingly,  and  thai  the  appel- 
lant* thaUpay  the  eosis  which  have  been  incurred 
in  the  proteeution  of  their  lerit  of  error. 

Dissenting,  Mr.  Jtittiee  Orier. 

Clted-28  How.,  ITl ;  24  Bow.,  SK ;  1  CUff.,  MS. 
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JAMES  L.  AND  SAML.  L.  TAYLOR,  Ad- 
minlatralore,  of  Robbkt  TAyix>B,  Deceased, 
Piff$inEr., 

V. 

NATHAN  T.  CARRYL.  who  survived  Wm .  J. 
Ward. 

(8e«  6.  C,  SO  How.,  S83-6n.) 

Prior  tale  by  iheriff—when  gifie*  better  title  than 
ttUe  by  Martial— property  levied  on,  not  sub- 
ject to  another  juriedteHon. 

Wtaere  a  veaael  wasaeiced  in  Philadelpbta  under  a 
forelKn  attachment,  from  a  state  court,  by  credit- 
on  acrainst  her  owner,  and  sold  by  order  of  the 
oouri;  after  being  so  attached,  and  while  the  pro- 
oeediuBS  for  the  sale  was  pending  in  the  State 
Court,  the  vessel  was  attached  and  ordered  sold  on 
a  libel  Issued  by  the  District  Court  of  the  United 
States,  for  seamen's  waces,  and  sold  by  the  Mar- 
shal under  order  of  the  latter  oourt  subsequently 
to  the  former  sale;  held,  that  the  District  Court  had 
no  Jurisdiction  over  the  vessel  when  its  order  of 
sale  was  made,  and  that  the  sale  by  t  he  Marshal  was 
inoperative,  and  the  purchaser  at  the  attachment 
sale  had  the  better  title  than  that  of  the  purchaser 
under  the  Marshal's  sale. 

Property  once  levied  on,  remains  in  the  custody 
of  the  law,  and  is  not  liable  to  be  taken  by  another 
execution  or  process  in  the  hands  of  a  different  of- 
ficer, and  especially  by  an  officer  actinit  under  an- 
other Jurisdiction. 

Argued  Dee.  U.  1867.    Beargued  Apr.  U,  1858. 
Decided  May  18, 1858. 

THIS  was  an  action  of  replevin  brought  in 
the  Supreme  Ck>urt  for  the  Eastern  District 
of  Pennsylvania,  to  recover  the  barque  Royal 
Saxon.  The  cause  was  tried  before  a  jury, 
who  found  a  verdict  for  the  plaintiffs  below. 
Upon  exceptions  at  the  trial,  the  cauxe  was 
heard  before  the  Supreme  Court  in  bank,  and 
judgment  given  for  the  plaintiffs ;  whereupon  the 
defendant  brought  the  cause  to  this  court  on  a 
writ  of  error,  under  the  25th  sec.  of  the  Judi- 
ciarv  Act. 

The  case  is  fully  stated  in  the  opinion  of  the 
court. 

JWettre.  John  Cadwalader  and  Samael 
Hood,  for  plainlifls  in  error: 

Under  the  Constitution  and  laws  of  the 
United  States,  the  District  Court  of  the  United 
States  has  jurisdiction  over,  and  power  to  en- 
force, a  clam  for  mariners'  wa^,  by  a  proceed- 
ing in  rem  against  the  vessel,  m  the  admiralty, 
notwithstanoing  the  pendency  of  a  writ  of 
foreign  attachment  in  a  common  law  court, 
and  Uie  seizure  of  the  vessel  under  it  by  the 
sheriff. 

The  District  Court  of  the  United  States  is 
declared  to  have  exclusive,  original  cognizance 
of  all  causes  of  admiralty  and  maritime  juris- 
diction. Act  of  Congress  of  Sept.  24,  1789, 
sec.  9.  The  obvious  meaning  of  this  section  is, 
that  the  jurisdiction  of  the  District  Court  is  ex- 
clusive, whenever  the  holder  of  a  maritime 
lien  invokes  the  cognizance  of  that  court. 

Waring  v.  Clark,  5  How.,  460;  The  Odden 
Gate,  6  Am.  Law  Reg.,  143,  148. 

A  maritime  lien  for  seamen's  wages  is  not 
devested  by  a  sale  of  the  vessel  under  a  writ 
or  Older  from  a  common  law  court,  made  in  a 
suit  of  foreign  attachment  brought  by  a  credit- 
or against  the  owner,  especially  where  such 
sale  IS  made  while  proceedings  in  rem  against 
the  vessel  for  the  recovery  of  seamen's  wages 
were  actually  pending  in  the  admiralty;  and 
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the  purchaser  at  the  sheriff's  sale,  takes  the 
vessel  incumbered  with  the  lien  for  seunen's 
wages. 

The  Seabird  v.  BeeUer,  12  Mo.,  589;  Uram- 
ney  v.  The Memphit,  2  Am.  Law  Reg..  066;  The 
Bueeleugh,  22  Eng.  L.  &  Eq.,  72;  F'reeman  t. 
CaUima.  10  WatU.  10;  Hopkn*  t.  Firrmth,  14 
Pa.  St.,  84. 

As  to  the  extent  to  which  the  proper  Juris- 
diction of  the  federal  tribunals  is  protected 
from  interference  by  state  legislation,  or  pro- 
ceedings of  state  courts. 

See,  generally,  Wayman  v.  Sovthard,  10 
Wheat.,  1;  Bronton  v.  Kineie,  1  How.,  814; 
Ogden  v.  Sannden,  13  Wheat.,  218,  858;  eOtam 
V.  Bobbim,  12  Wheat.,  869,  noU:  Bople  r. 
Zaeharie,  6  Pet.,  685,  648;  SXory  v.  Linngtton, 
18  Pet.  860,  865.  868;  Oaine*  v.  Belf,  15  Pet. 
9;  3  How.,  619;  6  How..  650. 

In  Harmer  v.  BeU,  22  Eng.  L.  &  Eq..  68,  it 
was  held  that  the  pendency  of  a  foreign  at- 
tachment under  which  a  vessel  had  been  ar- 
rested, could  not  be  pleaded  to  a  proceeding  m 
rem,  instituted  by  the  same  party  against  the 
same  vessel. 

See,  also,  Smith  v.  ifUn,  Abb.  Adm.,  87S, 
288;  I  Conk.  Adm.,  478  note  a. 

If  these  be  correct  views  of  the  remedive 
jurisdictions  of  the  State  and  Admiralty  Cooitiw 
the  following  propositions  may  be  deduced: 

1.  That  over  all  maritime  liens  for  seamen's 
wages,  the  District  Court  of  the  United  States 
has  exclusive  cognizance,  whenever  invoked 
by  the  seamen,  and  the  state  courts  have  no 
jurisdiction  over  such  liens. 

2.  Although  a  state  court  has  no  jurisdic- 
tion whatever  over  a  maritime  lien,  jet  that 
court  will  afford  to  a  seaman,  if  he  choose  to 
resort  to  it,  a  remedy  by  personal  action  against 
the  owner  or  master  of  the  vessel  on  the  coo- 
tract  for  wages,  or,  perhaps,  by  permitting  him 
to  intervene  in  a  personal  action  already  peod- 
ing;  but  the  cognizance  of  the  state  court  does 
not  attach,  unless  specially  invoked  by  the 
seaman. 

8.  That  the  existence  of  one  or  more  mne- 
dies  for  a  seaman  to  recover  his  wages  in  a 
state  court,  does  not  oust  the  cognizance  of  the 
Admiralty  Court  over  his  lien  against  the  ves- 
sel. The  seaman  may  pursue  either  of  these 
remedies  only,  or  both  together. 

That  the  pendency  of  proceedings  in  foreign 
attachment  m  a  state  court  against  the  vessel 
at  the  suit  of  a  general  creditor  of  the  owner, 
and  the  seizure  and  sale  of  the  vessel  by  the 
sheriff  under  such  proceedings,  do  not  oust 
the  admiralty  jurisdiction  of  the  District  Court 
of  the  United  States  over  liens  for  the  wages 
of  the  seamen,  if  invoked  by  them,  nor  prertnt 
the  Admiralty  Court  from  enforcing  such  liens 
against  the  vessel  in  specie,  by  proceedings  t» 
rem. 

5.  That  the  sale  of  the  vessel  under  a  writ  or 
order  of  a  common  law  court,  does  not,  under 
the  general  maritime  law  of  the  United  States, 
devest  the  lien  of  a  seaman  for  his  wages  so  as 
to  prevent  its  enforcement  against  the  Tcssd 
in  specie  by  the  District  Court  of  the  United 
States,  under  proceedings  in  rem  in  the  mi- 
miraJtv. 

6.  "rhat  a  sale  of  a  vessel  under  a  writ  or 
order  of  the  District  Court  of  the  United  Btalea, 
proceeding  «n  rem  against  the  vessel  in  Ott  ad- 
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mtrelty  not  appealed  from  nor  Feversed.  passes 
to  the  purchaser  a  title  to  the  vessel  discharged 
of  all  hens  and  incumbrances  whatever. 

7.  That  where  a  vessel,  subject  to  maritime 
liens  for  seamen's  wages,  is  seized  by  the  sher- 
iff under  a  writ  from  a  state  court,  and  subse- 
quently a  proceeding  in  rem  is  commenced  in 
Uie  admiralty  to  enforce  these  liens,  it  would 
be  an  usurpation  of  admiral^ty  jurisdiction  by 
the  state  court,  if,  after  being  informed  of  the 
existence  of  said  liens  and  proceedings,  the 
state  court  ordered  a  sale  of  the  vessel  as  per- 
ishable and  chargeable  on  the  ground,  inter 
alia,  of  the  accruing  daily  expenses  of  the  said 
mariner's  wages. 

8.  The  legal  custody  of  the  vessel  claimed  for 
the.admiralty  in  this  case  will  not  necessarily 
lead  to  conflict  between  the  United  States  and 
state  courts  and  their  respective  officers;  but  on 
the  contrary,  will  tend  to  prevent  such  conflicts, 
bv  maintaining  each  in  the  legitimate  exercise 
of  its  jurisdictfon  and  powers. 

If  the  doctrine  laid  down  in  this  case  by  the 
Supreme  Court  of  Pennsylvania,  and  on  which 
the  Judgment  of  that  court  can  alone  be  sus- 
t^ed,  are  to  be  adopted  as  the  maritime  and 
admiralty  law  of  the  United  States,  the  privi- 
leged lien  heretofore  supposed  to  belong  to 
mariners  is,  in  effect,  taken  away.  It  will  be 
in  the  power  of  the  master  or  owner  of  a  vessel 
in  eveiV  case,  to  prevent  seamen  from  availing 
themselves  of  their  lien. 

This  may  be  effected  by  procuring  a  consta- 
ble to  aeixe  the  vessel  and  hold  her  m  custody 
until  she  is  about  to  sail,  and  then  release  her. 
It  only  requires  a^.  fa.  or  attachment  to  issue, 
on  a  judgment  confessed  before  a  justice  of  the 
peace  for  a  small  amount,  to  a  real  or  pretended 
creditor;  because,  according  to  doctrine  of  the 
Supreme  Court  of  Pennsylvania,  there  is  no  pe- 
culiar potency  in  admiralty  process  in  rem 
against  ships — "in  substance,  the  proceeding 
by  a  lustice  of  the  peace  against  a  stray  cow,  & 
exactly  equivalent. 

Tatflor  V.  Carryl,  24  Pa.  St.,  261. 

By  the  seizure  of  the  ship,  therefore,  whether 
by  sheriff  or  constable,  the  whole  custody  of 
her  is  in  the  state  tribunal,  and  any  action  or 
decree  afterwards  by  the  admiralty,  in  order 
to  enforce  the  mariner's  lien  against  the  "ship 
would  be  in  relation  to  a  subject  over  which  ft 
bad  no  control,  and  would  consequently  be 
void." 

Taphr  v.  Oarryl,  24  Pa.  St.,  269. 

The  questions  involved  in  Taylor  v.  Carryl 
were  carefully  examined  and  elaborately  dis- 
cussed in  the  case  of  The  Oolden  Gate,  New- 
berry's Adm.,  296,  808;  5  Am.  Law  Reg.,  148, 
160;  and  afterwards,  on  appeal  to  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Missouri. 

6  Am.  Law  Reg.,  278,  804. 

The  n(iain  points  raised  In  Taylor  v.  Carryl 
would  seem  to  have  been  directly  decided  m 
these  cases. 

The  Supreme  Court  of  Pennsylvania  have  de- 
cided that,  by  the  law  of  that  State,  a  seaman 
may  come  into  her  courts  and  enforce  his  mari- 
time lien  for  wages,  against  the  proceeds  of  a 
vessel  sold  by  the  sheriff.  Although  this  be  a 
doctrine  unknown  to  the  common  law,  yet  there 
would  be  no  reason  to  complain  of  it,  if  that 
court  had  not  come  farther,  and  decided  that 
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the  seaman's  only  remedy  in  such  case  was  in 
the  State  court,  and  that  he  had  no  longer  a 
right  to  enforce  his  lien  in  admiralty. 

Mr.  William  H.  ETarta,  for  defendant 
in  error: 

1.  The  court  has  no  jurisdiction  of  the  cause. 
The  appellate  jurisdiction  conferred  by  the 

25th  section  of  the  Judiciary  Act.  requires  that 
some  one  of  the  questions  stated  in  the  decision 
did  arise  in  the  court  below,  and  that  a  decision 
was  actually  made  thereon  by  the  same  court, 
in  the  manner  required  by  the  section.  It  is 
not  sufficient  to  show  that  such  a  question 
might  have  occurred,  or  such  a  decision  might 
have  been  made  by  the  court  below.  It  must 
be  demonstrated  that  they  did  exist  and  were 
made.    This  must  appear  by  the  record  itself. 

U.  8.  Statutes,  Vol.  I.,  p.  85;  Waiiamt  v. 
Mrrie,  12  Wheat.  117;  Or<»eeU  v.  BandeU.  10 
Pet.,  868;  Ocean  Ins.  Co.  v.  PoUeys,  13  Pet., 
157;  Armstrong  v.  Treasurer,  dee.,  16  Pet.,  281; 
Commerddl  Bank  v.  Buckingham,  5  How., 817; 
P&ydrasde  laLandev.  7V<a*ur0r,18How.,  192; 
Caleote  v.  Stanton,  18  Uow..  248;  Maxmell  v. 
Neubold,  18  How.,  511. 

The  whole  question  of  law  raised  in  the 
replevin  below,  viz. :  whether  an  interlocutory 
sale  of  property  as  perishable,  by  a  common 
law  court  having  it  in  custody  under  process, 
prevails  by  priority  of  seizure  and  sale  over  an 
interlocutory  sale  of  the  same  property,  as 
perishable,  by  a  court  of  admiralty  in  a  suit 
whose  first  process  finds  the  property  in  the 
custody  of  the  common  law  court,  and  wIkms 
order  of  sale  is  made  while  the  property  re- 
mains in  the  same  custody,  in  its  nature  in- 
volves no  construction  of  any  clause  of  the 
Constitution,  or  of  any  statute  of  the  United 
States,  nor  the  validity  of  any  authority  repug- 
nant to  such  Constitution  or  such  statute. 

2.  The  appellate  jurisdiction  of  this  court,  is 
to  protect  the  authority  of  the  Constitution  and 
laws  of  the  United  States  aeainst  diminution 
by  the  Judgments  of  state  tribunals.  It  is  im- 
possible to  find  any  such  diminution  in  the 
judgment  brought  up  by  this  writ  of  error. 
Whatever  other  error  may  have  intervened  in 
the  Judgment  below,  cannot  be  regarded  as  a 
ground  of  reversal  here. 

8.  The  judgment  below  on  the  merits  of  the 
controversy,  is  free  from  error. 

Plaintiff  below,  by  his  purchase  at  the  Sher- 
iff's sale,  acquired  a  good  title. 

By  the  process  of  K)reign  attachment  and  the 
possession  of  the  Sheriff  under  that  process,  the 
bark  was  in  the  custodv  of  the  law  to  abide, 
barred  by  the  result  of  the  suit  in  which  proc- 
ess issued. 

Act  Penn.,  June  18,  1856,  sees.  48-60;  Act 
Penn.,  March  20,  1845,  sec.  2;  Morgan  v.  Wat- 
mough,  6  Whart.,  125;  Uerg.  For.  Att,  1,  28. 

Its  sale  pending  the  suit,  as  perishable  prop- 
erty was  regular  and  bv  authority  of  a  compe- 
tent court  having  jurisdiction. 

The  Judicial  sale  of  property  as  perishable,  is 
In  the  nature  of  the  procedure  and  from  the 
same  policy  and  necessity  which  occasion  the 
sale,  a  conversion  or  transmutation  of  the  thing 
itself , overriding  every  question  of  title  and  lien. 

The  motiw  and  effect  of  the  sale  are  to  save 
from  perishing,  to  the  owner  and  lienor,  his 
property  or  lien. 

"To  say  the  court  ha«  this  right  to  sell  the  thing 

1029 


Digitized  by 


Google 


688-«17 


BUFREKB  Ck>TrBT  OF  THK  UkITED  StATBB. 


Dae.  Tmaat, 


in  its  custody  and  exercises  this  right,  and  ^et 
the  buyer  at  such  sale  does  not  take  the  thing 
sold  but  only  the  right,  title  or  interest  of  some 
particular  person  or  persons,  is  insensible  and 
subversive  of  the  whole  doctrine  of  sales  by 
necessity. 

Fatter  v.  Coekbum,  Park.  (Exch.),  70;  Jen- 
ning*  v.  Carton,  4  Cranch,  26,  27;  Grant  v. 
MeLoMin,  4  Johns.,  84;  The  TiUon,  5  Mas., 
465. 

The  defendant  below,  by  bis  purchase  at  the 
Marshal's  sale,  acquired  no  title  to  the  bark. 

On  the  attachment  and  monition  issued  in 
the  admiral^  suit,  the  bark  was  in  the  cus- 
tody of  the  Sheriif  of  the  County  of  Philadel- 
phia, and  so  continued  until  after  the  order 
lor  its  sale  as  perishable.  The  Marshal  never 
had  custody,  nor  the  District  Court  possession 
of  the  bark,  to  support  any  jurisdiction  to  sell 

ott  npruhfihlA 

The  Robert  Fulton.  1  Paine,  C.  C,  62S.  626; 
Hagan  v.  Lueai.  10  Pet.,  408;  Jenningty  Gar- 
ton,  4  Cranch,  26,  27. 

The  lurisdiction  to  sell  and  the  title  conveyed , 
depena  on  the  court's  possession  of  the  suit  and 
of  the  perishable  property,  and  not  at  all  on  the 
event  of  the  suit,  or  the  nature  of  the  claim  or 
lien  prosecuted. 

Harmer  v.  BM.  22  Eng.  L.  &  Eg.,  71. 

The  whole  question  is  oetween  the  two  sales 
by  the  two  courts,  as  to  which  passed  the  title. 
And  the  title  of  the  defendant  below  derives  no 
special  validity  from  the  peculiar  privilege 
among  admiralty  liens  accorded  to  wages. 

The  sale  by  the  Sheriff  gave  to  the  purchaser 
a  title  discharged  of  all  liens,  which  thereafter 
attached  only  to  the  fund  produced  by  the 
sale. 

The  nature  of  the  ^en  for  seamen's  wages  is 
neither  a  jut  in  re  nor  tiju*  ad  rem;  it  is  a  right 
of  action  to  be  enforced  by  judicial  procedure, 
and  with  the  special  remedy  of  l>eing  satisfied 
by  means  of  such  procedure  out  nf  the  ship. 

The  Mary.  1  Paine,  C.  C.  184;  3%«  Neetor,  1 
Sumn.,  80;  Bhc  parte  Foiter.  2  Story,  144;  Hot- 
mer  v.  BeU,  22  Eng.  L.  &  Eg.,  72. 

Whatever  prevents  the  judicial  process  from 
reaching  the  ship,  postpones  or  defeats  the  en- 
forcement of  his  right  of  action  against  the  ship. 
If  the  ship  be  locally  without  the  jurisdiction 
of  the  process,  this  postpones  or  defeats  the 
remedy.  If  the  ship  be  withdrawn  from  the 
Jurisdiction  of  the  process  by  a  previous  sub- 
jection to  the  process  of  another  jurisdiction, 
this  postpones  or  defeats  the  remedy. 

The  Bobert  Fulton,  1  Paine,  C.  C,  625;  Hagan 
V.  Lueae,  10  Pet.,  403. 

A  conversion  of  a  ship  into  proceeds  by  a 
lawful  exercise  of  dominion  over  it  by  para- 
mount authority  or  through  judicial  sentence, 
defeats  the  remedy  against  the  ship. 

The  familiar  rule  that  seamen's  claims  attach 
for  their  satisfaction  to  the  proceeds  of  such  sale, 
proves  that  the  ship  is  discharged  from  their 
claims. 

Pretb.  Corp.  v.  WaOaee,  8  Rawle,  150;  8hep- 
pard  V.  Tai/lor,  5  Pet.,  675;  Broum  v.  LuU,  2 
Bumn.,  441;  !nvmp  v.  The  Thomat,  Bee,  86; 
The  8t.  Jago  De  Cuba,  9  Wheat.,  4l4,  419. 

Upon  these  considerations,  the  defendant  in 
error  insists: 

1.  That  the  cause  should  be  dismissed  for 
want  of  jurisdiction. 
lOSO 


2.  That  if  the  court  have  jurisdiction  of  the 
cause,  no  error  has  intervened  which  can  be 
regarded  by  the  court  "  as  a  ground  of  revera- 
al,    under  the  special  jurisdiction. 

8.  That  on  the  whole  merits  of  the  case,  the 
judgment  below  should  be  affirmed  by  thk 
court. 

Mr.  Ju«<us«C*mpb«U  delivered  the  opinion 
of  the  court: 

This  cause  comes  before  this  court  by  writ  <^ 
error  to  the  Supreme  Court  of  Pennsylvania, 
under  the  25th  section  of  the  Judiciary  Act  of 
the  24th  September,  1789. 

The  defendante  (Ward  &  Co.)  instituted  an 
action  of  replevin  in  the  Supreme  Court  of 
Pennsylvania,  for  the  barque  Royal  Saxon. 

Upon  the  trial  of  the  cause  at'  nin  print,  it 
ap{)eared  that  the  barque  arrived  at  the  port  of 
Philadelphia  in  October,  1847,  on  a  trading 
voyage,  and  was  the  property  of  Robert  Mcln- 
tyre,  of  Londonderry,  in  Ireland.  In  Norem- 
ber,  1847,  she  was  seized  by  the  Sheriff  of 
Philadelphia  County,  under  a  writ  of  foreign 
attachment  that  was  issued  araiinst  her  owner 
and  another,  at  the  suit  of  McGtee  &  Co.,  of 
New  Orleans,  from  the  Supreme  Court :  and  at 
the  same  time  her  captain  was  summoned  as  a 
garnishee.  On  the  15th  January,  1848.  those 
creditors  commenced  proceedings  in  the  So- 
preme  Court  to  obtain  an  order  of  saJe,  because 
the  barque  was  of  a  chargeable  and  perishable 
nature,  suffering  deterioration  from  exposure 
to  the  weather,  and  incurring  expenses  of 
wharfage,  custody  fees,  &c.,  &c  This  aptdi- 
cation  was  opposed  by  the  captain  of  the 
barque,  but  was  allowed  by  the  court  on  the 
29tb  of  January,  1848.  The  vessel  was  AvSj 
sold  by  the  Sheriff  under  this  order,  the  9u 
February,  1848,  to  the  plaintiffs  in  the  replevin. 
Ward  &  Co. 

On  the  2l8t  January,  1848,  while  the  write  of 
attachment  were  operative,  and  a  motion  for 
the  sale  of  the  barque  was  pending  in  Supreme 
Court,  the  seamen  on  board  the  barque  filed 
Uieir  libel  in  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsylvania, 
sitting  in  admiralty,  for  the  balances  and  wages 
due  to  them,  respectively,  up  to  that  date,  and 
prayed  for  the  process  of  attachment  against 
the  barque,  according  to  the  practice  of  tbe 
court.  'rUs  was  issued,  and,  on  the  same  day, 
the  Marshal  returned  on  the  writ,  "  Attached 
the  barque  Royal  Saxon,  and  found  a  sheriff's 
officer  on  board,  claiming  to  have  her  in  cna- 
tody."  The  captain  appeared  to  this  libel,  and 
filed  an  answer  admitting  the  demands  of  the 
seamen. 

On  tbej25th  January  be  exhibited  a  petitioa 
to  tbe  District  Court,  in  which  he  represented 
the  pendency  of  the  suits  in  attachment  and  in 
admiralty;  that  the  barque  was  liable  to  him 
for  advances;  that  she  was  subject  to  heavy 
charges,  and  could  not  be  employed  to  cany 
freight;  and  therefore  he,  with  the  approba- 
tion of  the  British  Consul,  which  accompanied 
the  petition,  solicited  an  order  of  sale  for  tibe 
benefit  of  all  persons  interested.  This  order 
was  granted  by  the  District  Court,  after  doe  in- 
quiry, on  the  9th  February,  1848,  and  was  ex- 
ecuted the  15th  of  February,  1848.  by  tbe 
Marshal  of  the  court,  at  which  time  the  daend- 
ant  in  the  replevin  was  the  purchaser,  who  look 
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the  possemion  of  the  vessel,  and  held  her  until 
retaken  in  this  replevin  suit  of  Ward  &  Co. 
Upon  the  trial  of  the  replevin  cause  at  ninprius, 
the  defendant  solicited  instructions  to  the  jury, 
which  were  refused  by  the  court,  and  the  court 
instructed  the  jury  unfavorably  to  his  title. 
From  the  instructions  asked,  and  the  charge 
delivered,  a  selection  is  made,  to  exhibit  the 
questions  decided.  The  court  was  requested  to 
charge — 

Si.  "That  when  the  lien  of  a  mariner  for 
"waees  is  sought  to  be  enforced  in  the  admiralty 
by  libel,  and  the  Marshal  has  attached  the  ves- 
sel under  such  proceedings,  the  vessel  so  at- 
tached is  in  the  exclusive  custodv  of  the  ad- 
miralty until  the  claims  of  the  libelants  have 
been  adjudicated,  or  the  vessel  relieved  by  or- 
der of  the  court,  on  stipulation  or  otherwise; 
and  such  exclusive  custody  exists,  notwith- 
standing a  previous  foreign  attachment  from  a 
court  of  law  served  on  the  veasel  by  the  Sher- 
iff." 

5.  "  That  a  foreign  attachment  is  not  proper- 
ly a  proceeding  inrem;  but  an  attachment  from 
the  admiralty  on  a  libel  for  mariners'  wagi  s  is 
«V»  rem;  and  the  legal  possession  acquired  by 
the  Sheriff,  on  service  of  the  writ  of  foreign 
attaclunent,  is  ended,  superseded,  or  suspended, 
by  the  service  of  such  attachment  from  the  ad- 
miralty." 

8.  ''That  when,  on  the  3l8t  of  January, 
1848,  The  Royal  Saxon  was  attached  under  the 
process  issued  on  the  libel  for  mariners'  wages. 
«he  came  by  virtue  of  that  attachment  into  the 
exclusive  custody  of  the  Court  of  Admiralty; 
and  such  exclusive  legal  custody  continued 
from  the  2lst  January,  1848,  until'  the  sale  bv 
the  Marshal,  by  order  of  that  court,  on  the  ISth 
Pebruary,  1848." 

10.  "  That  the  legal  possession  of  the  vessel 
being  exclusively  in  the  Admiralty  Court,  from 
the  2lBt  January,  1848,  till  the  sale  made,  by 
order  of  that  court,  on  the  15lh  February,  1848, 
the  sale  by  the  sheriff  on  the  9th  February, 
1»48,  gave  no  title  to  the  purchaser  as  against 
the  sale  by  the  Marshal." 

The  court  refused  so  to  instruct  the  jurjr,  but 
charged  them:  "  That  the  Court  of  Admiralty 
could  not  proceed  against  the  vessel  while  she 
remained  in  the  custody  of  an  independent  and 
competent  jurisdiction;  that  the  presence  of  the 
Marshal  on  the  ship  did  not  prove  his  custody, 
for  the  sherifTs  offlcer  was  there  before  him; 
that  the  Marshal  did  not  dispossess  the  sheriff, 
but  prudently  retired  himself,  and  informed  the 
court  in  his  return  that  the  vessel  was  in  the 
custody  of  the  sheriff,  that  if  the  sheriff  first 
took  possession  of  the  vessel,  and  maintained 
it  until  she  was  sold  to  the  plaintiffs,  they  had 
the  better  title;  and  that  the  fact  of  the  continu- 
ing possession  of  the  sheriff  was  for  the  jur^." 
A  verdict  was  returned  in  favor  of  the  plaln^ 
ifts,  upon  which  a  judgment  was  rendered  in 
the  Supreme  Court  in  their  favor,  confirming 
the  opinion  of  the  judge  as  expressed  to  the 
Jury  at  nmprius. 

The  judgment  of  the  District  Court  allowing 
the  order  of  sale,  proceeded  upon  the  grounds: 
"  That  the  suits  in  attachment  in  the  Supreme 
Court  applied  to  alleged  interests  in  the  veasel, 
not  to  the  vessel  itself.  The  attachment  cred- 
itor, if  he  succeeds  in  his  suit,  obtains  recourse 
Against  the  thing  attached  just  so  far  as  his  de- 
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fendant  bad  interest  in  it,  and  no  farther.  The 
rights  of  third  parties  remain  in  both  cases 
unaffected.  The  bottomry  creditor,  residing, 
it  may  be,  in  a  foreign  country,  is  no  party  to 
either  proceeding,  and  loses  none  of  his  rights. 
His  contract  was  with  the  thing,  not  the  owner, 
and  it  is  therefore  not  embarrweed,  and  cannot 
be,  by  any  question  or  contest  of  ownership. 
So,  too,  seamen,  whoever  owns  the  vessel,  or 
how  often  soever  the  ownership  may  be 
changed,  wherever  she  may  go,  whatever  may 
befall  her,  so  long  as  a  plank  remains  of  her 
hull,  the  seamen  are  her  first  creditors,  and  she 
is  privileged  to  them  fortheir  wages,"  i&c.,  i&c. 

A^in:  "  What  interest  in  the  snip,"  as^  the 
District  Court,  "  does  the  sheriff  propose  to 
sell?  Not  a  title  to  it,  but  the  defendant's  prop- 
erty in  it,  whatever  it  may  be.  Not  so  in  the 
admiralty.  Here  the  subject-matter  of  the  con- 
troversy is  the  res  itself.  It  passes  into  the 
custody  of  the  court.  All  the  world  are  parties, 
and  the  decree  concludes  all  outstanding  inter- 
ests, because  all  are  represented.  Here  they  are 
marshaled  in  their  order  of  title  and  privilege. 
There  is  no  difficulty  in  allowing  an  arrest  oy 
the  admiralty,  notwithstanding  the  vessel  or 
some  interest  in  it  has  passed  into  the  custody 
of  the  sheriff.  He  retains  all  his  rights,  not- 
withstanding the  Marshal's  intervention.  The 
proceedings  against  the  vessel,  the  thing,  the 
subject  of  the  property  or  title,  may  still  go  on 
in  the  admiralty.  The  sheriff's  vendee  of  the 
ship  may  intervene  there,  as  the  defendant 
might  have  done  in  this  court;  be  may  make 
defense  to  the  proceeding  there  as  the  successor 
to  the  defendant's  rights,  and  may  be  substi- 
tuted ultimately  before  the  judge  of  the  admi- 
ralty as  a  claimant  of  the  surplus  fund." 

Ijiis  cause  has  been  regarded  in  this  court  as 
one  of  importance.  It  has  been  argued  three 
different  times  at  the  bar,  and  has  received  the 
careful  consideration  of  the  court.  The  de- 
liberations of  the  court  have  resulted  in  the 
conviction  that  the  question  presented  in  the 
cause  is  not  a  new  question,  and  is  not  deter- 
minable upon  any  novel  principle,  but  that  the 
question  has  come  before  this  and  other  courts 
in  other  forms,  and  has  received  its  solution  by 
the  application  of  a  comprehensive  principle 
which  has  recommended  itself  to  the  courts  as 
just  and  equal,  and  as  opposing  no  hindrance 
to  an  e£9c{ent  administration  of  the  judicial 
power. 

In  Payne  v.  Jh-etee,  4  East.,  523,  Lord  Ellen - 
borough  said:  "  It  appears  to  me,  therefore,  not 
to  be  contnulictoty  to  any  cases  nor  any  prin- 
ciples of  law,  and  to  be  mainly  conducive  to 
public  convenience  and  to  the  prevention  of 
fraud  and  vexatious  delay  in  these  matters,  to 
hold  that  where  there  are  several  authorities 
equally  competent  to  bind  the  goods  of  a  party 
when  executed  by  the  proper  offlcer,  that  they 
shall  be  considered  a^  effectually  and  for  all  pur- 
poses, bound  by  the  authority  which  first  actu- 
ally attaches  upon  them  in  point  of  execution, 
and  under  which  an  execuuon  shall  have  been 
first  executed." 

This  rule  is  the  fruit  of  experience  and  wis- 
dom, and  regulates  the  relations  and  maintains 
harmony  among  Uie  various  superior  courts  of 
law  and  of  chancery  in  Qreat  Britain. 

Those  courts  take  efficient  measures  to  main- 
tain their  control  over  property  within  their 
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custody,  and  support  their  officers  in  defend- 
ing it  witli  flrmnesB  and  constancy.  The  Court 
of  Chancery  does  not  allow  the  possession  of  its 
receiver,  sequestrator,  committee  orcustodee.to 
be  disturbed  by  a  party,  whether  claiming  by 
title  paramount  or  under  the  right  which  they 
were  appointed  to  protect  (Evelyn  v.  Lewit,  8 
Hare,  472;  5  Madd.,  406).  as  their  possessionis 
the  possession  of  the  court  Noe  v.  Oibton,  7 
Paige,  518.  Nor  will  the  court  allow  an  inter- 
fering claimant  to  question  the  validity  of  the 
orders  under  which  possession  was  obtamed,  on 
the  ground  that  they  were  improvidently  made. 
RusseU  V.  Edit  Anglien  R.  Co..  8  McN.  & 
Oord.,  104.  The  courts  of  law  upbol^  the  right 
of  their  officers  to  maintain  actions  to  recover 
property  withdrawn  from  them,  and  for  dis- 
turbance to  them  in  the  exercise  of  the  duties  of 
their  office. 

But  it  is  in  this  court  that  the  principle  stated 
in  Payne  v.  Dretee.  4  East.,  528,  has  received 
its  clearest  illustration,and  been  employed  most 
frequently,  and  with  most  benigant  results.  It 
forms  a  recognized  portion  of  the  dut^  of  this 
court  to  give  preference  to  such  principles  and 
methods  of  procedure  as  shall  serve  to  concili- 
ate the  distinct  and  independent  tribunals  of 
tiie  States  and  of  the  Union,  so  that  they  mav 
co-operate  as  harmonious  members  of  a  judi- 
cial system  co-extensive  with  the  United  States, 
and  submitting  to  the  paramount  authority  of 
the  same  Constitution,  laws  and  federal  obli- 
gations. The  decisions  of  this  court  that  dis- 
close such  an  aim,  and  that  embody  the 
principles  and  modes  of  administration  to  ac- 
complish it,  have  gone  from  the  court  with 
authority,  and  have  returned  to  it,  bringing  the 
vigor  and  strength  that  are  always  imparted  to 
magistrates,  of  whatever  class,  by  the  approba- 
tion and  confidence  of  those  submittal  to  their 
government.  The  dectoion  in  the  case  of  Ha- 
gan  v.  Lucat,  10  Pet.,  400,  is  of  this  class.  It 
was  a  case  in  which  a  sheriff  had  seized  property 
under  valid  process  from  a  state  court,  and  had 
delivered  it  on  bail  to  abide  a  trial  of  the  right 
to  the  property,  and  its  liability  to  the  execu- 
tion. The  same  property  was  then  seized  by 
the  Marshal,  under  process  against  the  same  de- 
fendant. This  court,  in  their  opinion,  say: 
"  Where  a  sheriff  has  made  a  levy,  and  -after- 
wards receives  executions  against  the  same  de- 
fendant, he  may  appropriate  any  surplus  that 
shall  remain,  after  satisfying  the  first  levy  by 
the  order  of  the  court.  But  the  same  rule  does 
not  govern  when  the  executions,  as  in  the  pres- 
ent case,  issue  from  different  jurisdictions. 
The  Marshal  may  apply  moneys  collected  un- 
der different  executions,  the  same  as  the  sheriff. 
But  this  cannot  be  done  as  between  the  Marshal 
and  the  sheriff;  a  most  injurious  conflict  of 
jurisdiction  would  be  likely  often  to  arise  be- 
tween the  federal  and  the  state  courts,  if  the  final 
process  of  the  one  could  be  levied  on  property 
which  had  been  taken  on  the  process  of  the 
other.  The  Marshal  or  the  sheriff,  as  the  case 
may  be,  by  a  levy  acquires  a  special  property  in 
the  goods,  and  may  maintain  an  action  for  them. 
But  if  the  same  goods  may  bs  taken  in  execu- 
tion by  the  Marshal  and  the  sheriff,  does  this 
special  property  vest  in  one  or  the  other,  or 
both  of  them?  No  such  case  can  exist;  prop- 
erty once  levied  on  remains  in  the  custody  of 
the  law,  and  is  not  liable  to  be  taken  by  an- 
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other  execution  in  the  hands  of  a  different 
officer,  and  especially  by  an  officer  acting  un- 
der another  jurisdiction."  The  principle  con- 
tained  in  this  extract  from  the  opinion  of  tbe 
court  was  applied  by  this  court  to  determine 
the  conflicting  pretensions  of  creditors  by  Jiulg- 
ment  in  a  court  of  the  United  States,  and  an 
administrator  who  has  declared  the  inaolveocy 
of  Iiis  estate,  and  was  administering  it  under 
the  orders  of  a  probate  court  (8  How.  8.  C. 
107),  in  a  controversy  between  receivers  and 
trustees  holding  under  a  court  of  cliancery,  and 
judgment  creditors  seeking  their  remedy  ^ 
means  of  executory  process  (14  How.  S.  C,  Si, 
868),  and  to  settle  the  priorities  of  executioa 
creditors  of  distinct  courts.  PuBiam  ▼.  Oa- 
borne,  17  How.,  471. 

In  a  case  not  dissimilar  in  principle  from  tbe 
present,  the  principle  was  applied  in  favor  of 
the  Executive  Deimrtment  having  property  in 
custody  whose  possession  was  disturbed  by  a 
State  officer  under  judicial  process.  An  attaich- 
ment  from  a  State  court  was  levied  upon  mer- 
chandise imported,  but  not  entered  at  the  cos- 
tom-house,  and  the  validity  of  tlie  levy  was  the 
question  involved.  Harrit  v.  Denttie,  8  I^et., 
292.  The  court  say:  "From  their  arrival  in 
port,  the  goods  are.  in  legal  contemplation,  in 
the  custody  of  the  United  States.  An  attach- 
ment of  such  goods  presupposes  a  right  to  take 
the  possession  and  custoav,  and  to  make  such 
possession  and  custody  exclusive.  If  tbe  officer 
attaches  upon  me»n*  process,  he  has  the  right 
to  hold  the  possession  to  answer  the  exigency  of 
the  writ.  The  Act  of  Congress  recognizes  no 
such  authoritv,  and  admits  of  no  such  exercise 
of  right."  To  the  argument  that  the  United 
States  might  hold  for  the  purpose  of  collecting 
duties,  and  the  sheriff  might  attach  the  residu- 
ary right  subject  to  the  prior  claim,  the  court 
say:  "  The  United  States  have  nowhere  recog- 
nized or  provided  for  a  concurrent  poaaesnonor 
custody  by  any  such  officer." 

A  recognition  of  the  same  principle  is  to  be 
found  in  Peek  v.  Jennet*,  7  Bow.  S.  C,  618. 
An  Act  of  Congress  had  conferred  on  tbe  oourta 
of  the  United  States  exclusive  jurisdiction  "  of 
all  suits  and  proceedings  of  bankruptcy,"  and 
had  provided  that  the  Act  should  not  be  held 
to  impair  or  destroy  existing  rights,  liens,  mort- 
gages, &c.,  &c.,  on  the  estate  of  the  bankrupt 
A  District  Court  of  the  United  States  decided 
that  its  jurisdiction  extended  to  administer  the 
entire  estate  of  the  Bankrupt  Court,  and  that 
the  liens  on  the  property,  whether  judicial  <w 
consensual,  must  be  asserted  exclusively  in  that 
court,  and  that  all  other  jurisdictions  had  been 
superseded.  This  court  denied  the  pretensioB 
of  the  District  Court,  and  affirmed.  "That 
when  a  court  has  jurisdiction,  it  has  a  right  to 
decide  every  question  which  occurs  in  the  csuse: 
and  when  the  jurisdiction  of  the  court  and  the 
right  of  the  plaintiff  to  prosecute  his  suit  has 
once  attached,  that  right  cannot  be  arreoied  or 
taken  away  by  proceedings  in  another  suit 
These  rules  have  their  foundation  not  merely  in 
comity,  but  in  necessity;  for  if  one  may  enjoin, 
the  other  may  retort,  by  injunction;  and  thus 
the  parties  be  without  remedy,  being  liable  to  a 
process  for  contempt  in  one.  if  they  dare  to  pro- 
ceed in  tbe  other.  Neither  can  one  take  prop- 
erty from  the  custody  of  the  other  by  replevu, 
or  any  other  process,  for  this  would  prodnoea 
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conflict  extremely  embarrassing  to  the  adminis- 
tration of  justice." 

Tl>e  legislation  of  Congress,  inoi:ganizingthe 
judicial  powers  of  ttie  United  States,  exhibits 
much  circumspection  in  avoiding  occasions  for 
placing  the  tribunals  of  the  States  and  of  the 
Union  in  any  collision.  A  limited  number  of 
cases  exist,  in  which  a  party  sued  in  a  state 
court  may  obtain  the  transfer  of  the  cause  to 
a  court  of  the  United  States,  by  an  application 
to  the  state  court  in  which  it  was  commenced ; 
and  this  court,  in  a  few  well-defined  cases,  by 
the  25  sec.  of  the  Judiciary  Act  of  1789,  may 
revise  the  judgment  of  the  tribunal  of  last  resort 
of  a  State.  In  all  other  respects  the  tribunals 
of  the  State  and  the  Union  are  independent  of 
one  another.  The  courts  of  the  United  States 
cannot  issue  "an  injunction  to  stay  proceed- 
ings in  any  court  of  a  State,"  and  the  Judicianr 
Act  provides  that  "  writs  of  habea*  eorput  shall 
in  no  case  extend  to  prisoners  in  teil,  unless 
where  they  are  in  custody  under  or  oy  color  of 
autho^ty  of  the  United  States,  or  are  commited 
for  trial  before  some  court  of  the  same,  or  are 
necessary  to  be  brought  into  court  to  testify." 
"Thus,  as  the  law  now  stands,"  say  this  court, 
"  an  individual  who  may  be  Indicted  in  a  cir- 
cuit court  for  treason  a^i^nst  the  United  States 
is  beyond  the  power  of  the  federal  courts  and 
judges,  if  he  be  in  custody  under  the  authority 
of  a  State."  Ex  parU  Dorr,  8  How.  S.  C, 
103.  And  signal  instances  are  reported  in 
veriflcation  of  the  above  statement.  Ez  parte 
Bobinton,  6  McLean,  85S. 

This  inquiry  will  not  be  considered  as  irrele- 
vant to  the  question  under  the  consideration  of 
the  court.  The  process  of  foreim  attachment 
has  been  for  a  long  time  in  use  in  Pennsylvania, 
and  its  operation  is  well  defined,  by  statute  as 
well  as  judicial  precedents.  The  duties  of  the 
sheriff,  under  that  process,  are  identical  with 
those  of  a  Marshal,  holding  an  attachment  from 
the  District  C!ourt  sitting  in  admiralty.  "  The 
goods  and  chattels  of  the  defendant,  in  the  at- 
tachment (such  is  the  language  of  the  Statute), 
in  the  hands  of  Ihegamiwee,  shall,  after  such 
service,  be  bound  by  such  writ,  and  be  in  the 
officer's  power;  and  if  susceptible  of  seizure  or 
manual  occupation,  the  officers  shall  proceed 
to  secure  the  same,  to  answer  and  abide  the 
judgment  of  the  court  in  that  case,  unless  the 
person  having  the  tame  shall  give  security. 
Pnrdin's  Dig.,  60,  sec.  50:  6  Whart.,  Oarrj/l  v. 
Tavlor,  12  Harr.,  624. 

It  follows  by  an  inevitable  induction  from 
the  cases  of  Uarru  v.  Dtnnie,  8  Pet.,  299; 
Hagan  v.  Luea*,  10  Pet.,  400;  and  Peek  v. 
Jenntti,  7  How.,  612.  that  the  custody  ac- 
quired through  the  "seizure  or  manual  occu- 
pation "  of  the  Royal  Saxon,  under  the  at- 
tachment by  the  Sheriff  of  Philadelphia  Countv 
could  not  legally  be  obstructed  by  the  Marshal. 
nor  could  he  properly  assert  a  concurrent  right 
with  him  in  the  property,  unless  the  Court  of 
Admiralty  holds  some  peculiar  relation  to  the 
state  courts  or  to  the  property  attached,  which 
authorized  the  action  or  right  of  its  Marshal. 
Tlie  relation  of  the  District  Courts,  as  courts  of 
admiralty,  is  defined  with  exactness  and  precis- 
ion by  JtM<£M  Story  in  his  Commentaries  on  the 
ConMitution.  He  says:  "Mr.  Chaneelior  Kent 
and  Mr.  Rawie  seem  to  think  that  the  admiralty 
jurisdiction  given  by  the  Constitution  is,  in  all 
See  SO  How. 


cases,  necessarily  exclusive.  But  it  is  believed 
that  this  opinion  is  founds]  on  mistake.  It  is 
exclusive  in  all  matters  of  prize,  for  the  reason 
that,  at  the  common  law,  this  jurisdiction  is 
vested  in  the  courts  of  admiraltv,  to  the  ex- 
clusion of  the  courts  of  common  law.  But  in 
cases  where  the  jurisdiction  of  common  law 
and  admiralty  are  concurrent  (as  in  cases  of 
possessory  suits,  mariners'  wages  and  marine 
torts),  there  is  nothing  in  the  Constitution 
necessarily  leading  to  the  conclusion  that  the 
jurisdiction  was  intended  to  be  exclusive;  and 
there  is  no  better  ground,  upon  general  reason- 
ing,  to  contend  for  it.  The  reasonable  inter- 
pretation," continues  the  commentator,  "would 
seem  to  be  that  it  conferred  on  the  national  ju- 
diciary the  admiralty  and  maritime  jurisdiction 
exactly  according  to  the  nature  and  extent  and 
modifications  in  which  it  existed  in  the  juris- 
prudence of  the  common  law.  When  the 
jurisdiction  was  exclusive,  it  remained  so; 
when  it  was  concurrent,  it  remained  so.  Hence 
the  States  could  have  no  right  to  create  courts 
of  admiralty  as  such,  or  to  confer  on  their  own 
courts  the  cognizance  of  such  cases  as  were  ex- 
clusively cognizable  in  admiralty  courts.  But 
the  States  might  well  retain  and  exercise  the 
jurisdiction  in  cases  of  which  the  cognizance 
was  previously  concurrent  in  the  courts  of  com- 
mon law.  This  latter  class  of  cases  can  be  no 
more  deemed  cases  of  admiralty  and  maritime 
jurisdiction  than  cases  of  common  law  jurisdic- 
tion."   8  Story's  Com.,  sec.  1666,  note. 

In  conformity  with  this  opinion,  the  habit  of 
courts  of  common  law  has  been  to  deal  with 
ships  as  personal  property,  subject,  in  the  main, 
like  other  personal  property,  to  municipal  au- 
thority, and  liable  to  their  remedial  process  of 
attachment  and  execution.andthe  titles  to  them, 
or  contracts  and  torts  relating  to  them,  are  cog- 
nizable in  those  courts. 

It  has  not  been  made  a  question  here  that  The 
Royal  Saxon  could  not  be  attached,  or  that  the 
title  could  not  be  decided  in  replevin.  But 
the  District  Court  seems  to  have  considered 
that  a  ship  was  a  juridical  person,  having  a 
statue  in  the  courts  of  admiraltv,  and  that  the 
admiralty  was  entitled  to  precedence  whenever 
any  question  arose  which  authorized  a  judicial 
tribunal  to  call  this  legal  entity  before  it.  The 
District  Court,  in  describing  the  source  of  its 
authority,  says  of  the  contract  of  bottomry, 
that  "  it  is  made  with  the  thing,  and  not  the 
owner,"  and  that  the  contract  o?  the  mariners 
is  similar;  that  the  ree  "represents"  in  that 
court  all  persons  having  a  right  and  privilege, 
while  the  rights  of  the  owner  are  treated  there 
as  something  incorporeal,  separable  from  the 
ret,  and  which  might  be  seized  by  the  sheriff, 
even  though  the  re*  might  be  in  the  admiralty. 
This  representation  is  not  true  in  matter  of  fact, 
nor  in  point  of  law.  Contracts  with  mariners 
for  service,  and  other  contracts  of  that  kind, 
are  made  on  behalf  of  owners  who  incur  a  per- 
sonal responsibility;  and  if  lenders  on  bottomry 
depend  upon  the  vessel  for  payment,  it  is  be- 
cause  the  liability  of  the  owner  is  waived  in  the 
contract  itself.  "  In  all  causes  of  action,"  says 
the  iudge  of  the  Admiraltv  of  Great  Britain, 
"  which  may  arise  during  the  ownership  of  the 
persons  whose  ship  is  proceeded  against,  I 
apprehend  that  no  suit  could  ever  be  mun- 
tained  agdnst  a  ship,  where  the  owners  were 
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not  themselve*  personally  liable,  or  where  the 
liability  had  not  been  given  up."  TTu  Druid, 
1  Wm.  Rob.,  899.  And  the  opinion  of  this 
court  in  The  Schooner  FYeeman  v.  Buckingham, 
18  How. ,  183,  was  to  the  same  effect. 

In  courts  of  common  law,  the  forms  of  action 
limit  a  suit  to  the  persons  whose  legal  ri^ht  has 
been  affected,  and  those  who  have  impaired  or 
iujured  it.  In  chancery,  the  lumber  of  the 
parties  is  enlarged,  and  all  are  mcluded  who 
are  interested  in  the  object  of  the  suit;  and  as 
the  parties  are  generally  known,  they  are  made 
parties  by  name  and  by  special  notice. 

In  admiralty,  all  parties  who  have  an  inter- 
•est  in  the  subject  of  the  suit — the  re» — may  ap- 
pear, and  each  may  propound  independently  his 
interest.  The  seizure  of  ther«8,  and  the  publi- 
cation of  the  monition  or  invitation  to  appear,  is 
regarded  as  equivalent  to  the  particular  service 
of  process  in  the  courts  of  law  and  eciuity. 
But  the  ret  is  in  no  other  sense  than  this  the 
representative  of  the  whole  world.  But  it  fol- 
lows, that  to  give  jurisdiction  in  rem,  there 
must  have  been  a  /valid  seizure  and  an  actual 
control  of  the  ship  by  the  Marshal  of  the  court, 
and  the  authorities  are  to  this  effect.  Jennings 
V.  Vurson,  4  Cranch,  2;  2  Ware's  Adm.,  862. 
In  the  present  instance,  the  service  was  typical. 
There  was  no  exclusive  custody  or  control  of 
the  barque  by  the  Marshal,  from  the  21st  of 
Januarv,  1848,  to  the  day  of  the  sale;  and  when 
the  order  of  sale  was  made  in  the  District 
Court,  she  was  in  the  actual  and  legal  posses- 
sion of  the  sheriff. 

The  case  of  The  OUver  Jordan,  2  Curtis,  414, 
was  one  of  a  vessel  attached  by  a  sheriff  in 
Maine,  under  process  from  the  Supreme  Court. 
She  was  subsequently  libeled  in  the  District 
Court  of  the  United  States,  upon  the  claim  of  a 
material-man.  The  District  Court  sustained  the 
jurisdiction  of  the  court.  But  on  appeal  the 
exception  to  the  jurisdiction  was  allowed,  and 
the  decree  of  the  District  .Court  reversed.  Mr. 
Juntiee  Curtis  observed:  "This  vessel  beine 
in  the  custody  of  the  law  of  the  State,  the  Mar- 
shal could  not  lawfully  execute  the  warrant  of 
arrest. "  In  the  case  of  The  Ship  Robert  Fulton, 
1  Paine.  C.  C.,6SiO.  the  late  JTr.  Ju«tic«  Thomp- 
son held  that  the  warrant  from  the  admiralty 
could  not  be  lawfully  executed  under  similar 
circumstances,  and  that  the  District  Court  could 
not  proceed  in  rem.  The  same  subject  has 
been  considered  by  state  courts,  and  their  au- 
thority is  to  the  same  effect.  Keating  Y.  Spink, 
8  Ohio  B.,  N.  8.,  105;  Oarryl  v.  Tat/lor,  12 
Harr.,  624. 

Our  conclusion  is,  that  the  District  Court  of 
Pennsylvauia  had  no  jurisdiction  over  The 
Royal  Saxon  when  its  order  of  sale  was  made, 
and  that  the  sale  by  the  Marshal  was  inopera- 
tive. 

The  view  we  have  taken  of  this  cause  ren- 
ders it  unnecessary  for  us  to  consider  any  ques- 
tion relative  to  the  respective  liens  of  the  at- 
taching creditors,  and  of  the  seamen  for  wages, 
or  as  to  the  effect  of  the  sale  of  the  property  as 
chargeable  or  perishable  upon  them. 

Our  opinion  m,  thai  there  it  no  error  in  to 
much  of  the  record  of  the  Supreme  (hurt  cf  Penn- 
sylvania at  it  brought  hefore  tkii  court  by  the 
writ  of  error,  and  the  judgment  of  the  court  it, 
«ontequently,  affirmed, 
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Mr.  (MitfJuttiee  Taney,  dissenting: 
I  dissent  from  the  opinion  of  the  court  The 
principle  upon  which  the  case  is  decided  is  so 
important,  and  will  operate  so  widely,  that  1 
feel  it  my  duty  to  show  the  grounds  trpoa 
which  I  differ.  This  will  be  done  as  briefly 
as  I  can;  for  my  object  is  to  state  the  principles 
of  law  upon  which  my  opinion  is  formed, 
rather  tiian  to  argue  them  at  length. 

The  opinion  of  the  court  treats  this  contro- 
versy as  a  conflict  between  the  jurisdiction  «id 
rights  of  a  state  court,  and  the  jurisdiction  and 
rights  of  a  court  of  the  United  States,  as  a  con- 
flict between  sovereignties,  both  acting  by  their 
ofilcers  within  the  spheres  of  their  acknowl- 
edged powers.  In  my  judgment,  this  is  a  mis- 
taken view  of  the  question  presented  by  the 
record.  It  is  not  a  question  between  the  rela- 
tive power;  of  a  State  and  the  United  States, 
acting  through  their  judicial  tribunals,  but 
merely  upon  the  relative  powers  and  duties  of 
a  court  of  admiralty  and  a  court  of  common 
law  in  (he  case  of  an  admitted  maritime  lien. 
It  is  true  that  the  Court  of  Admiralty  is  a  oonrt 
of  the  United  States,  and  the  oonrt  of  common 
law  is  a  court  of  the  State  of  Pennsylvania. 
But  the  very  same  questions  may  arise,  and,  in- 
deed, have  arisen,where  both  courts  am  created 
by  and  acting  under  the  same  sovereignty. 
And  the  relative  powers  and  duties  of  a  court 
of  admiralty  and  a  court  of  common  law  can 
upon  no  sound  principles  be  different,  because 
the  one  is  a  court  of  the  United  States  and  the 
other  the  court  of  a  State.  The  same  rules 
which  would  govern  under  rimilar  circum- 
stances, where  the  process  of  attachment  or  a 
fieri  facial  liad  issued  from  a  Circuit  Court  of 
the  United  States  exercising  a  comitaon  law 
jurisdiction,  must  govern  in  this  case.  The 
Court  of  Admiralty  and  court  of  common  law 
have  each  their  appropriate  and  prescribed 
sphere  of  action,  and  can  never  come  in  con- 
flict, unless  one  of  them  goes  outside  of  its 
proper  orbit.  And  a  court  of  common  law,  al- 
though acting  under  a  State,  has  no  right  to 
place  itself  within  the  sphere  of  action  appro- 
priated peculiarly  and  exclusively  to  a  court  of 
admiralty,  and  thereby  impede  it  in  the  dis- 
charge of  the  duties  impcwed  upon  it  by  tbe 
Constitution  and  tbe  law. 

There  are  some  principles  of  law  which  have 
been  so  long  and  so  well  established  that  it  is 
sufficient  to  state  them  without  referring  to  au- 
thorities. 

The  lien  of  seamen  for  their  wages  is  priOT 
and  paramount  to  all  other  claims  on  the  veswl, 
and  must  be  first  paid. 

By  tbe  Constitution  and  laws  of  the  United 
States,  the  only  court  that  has  jurisdiction  over 
this  lien,  or  authorized  to  enforce  it.  is  the 
Court  of  Admiralty,  and  it  is  the  doty  of  that 
court  to  do  so. 

The  seamen,  as  a  matterof  right,  are  entitied 
to  the  process  of  the  court  to  enforce  payment 
promptly,  in  order  that  they  may  not  be  left 
penniless,  and  without  the  means  of  support 
on  shore.  And  the  right  to  this  remedy  b  as 
well  and  firmly  established  as  the  right  to  the 
IMramount  lien. 

Ne  court  of  common  law  can  enforce  or  dis- 
place this  lien.  It  has  no  jurisdiction  over  it.  nor 
any  ri^t  to  obstruct  or  interfere  with  the  lien, 
or  the  remedy  which  is  given  to  the  seaman. 
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A.  general  creditor  of  the  ship  owner  has  no 
lien  on  the  vessel.  When  she  is  attached  (as  in 
this  case)  by  process  from  a  court  of  common 
law,  nothing  is  UJien,  nor  can  be  taken,  but 
the  interest  of  the  owner  remaining  after  the 
maritime  liens  are  satisfied.  The  seizure  does 
not  reach  them.  The  tiling  taken  is  not  the 
whole  interest  in  the  ship.  And  the  only  in- 
terest which  this  process  can  seize  is  a  second- 
ary and  subordinate  interest,  subject  to  the 
superior  and  paramount  claims  for  seamen's 
wages;  and  what  will  be  the  amount  of  those 
claims,  or  whether  anything  would  remain  to 
l>e  attached,  the  court  of  common  law  cannot 
know  till  they  are  heard  and  decided  upon  in 
the  Court  of  Admiralty. 

I  do  not  understand  these  propositions  to  be 
disputed. 

Under  the  attachment,  therefore,  which  is- 
sued from  the  common  law  court  of  Pennsvlva- 
nia,  nothing  was  legally  in  the  custody  of  the 
sheriff  but  the  interest  of  the  owner,  whatever 
it  might  prove  to  be,  after  the  liens  were  beard 
and  adjudicated  in  the  only  court  that  could 
bear  and  determine  them.  The  common  law 
process  was  not  and  could  not  be  a  proceeding 
•n  rem,  to  charge  the  ship  with  the  debt,  for 
the  creditor  has  no  lien  upon  her,  and  the 
court  had  no  jurisdiction  over  any thhig  but  the 
owner's  retiduum. 

The  whole  ship  could  not  be  sold  by  them, 
80  as  to  convey  an  al>solute  right  of  property 
to  the  purchaser.  And  even  what  was  seized 
was  not  taken  to  subject  it  to  the  payment  of 
the  debt,  but  merely  to  compel  the  owner  to 
appear  personally  to  a  suit  brought  against  him 
*n  penonam  in  the  court  which  issued  the  proc- 
ess of  attachment.  It  was  ancillary  to  the 
suit  against  him  personally,  and  nothing  more. 
The  vessel  would  be  released  from  the  process, 
and  restored  to  him,  as  soon  as  he  gave  bail  and 
appeared  to  the  suit;  and  she  would  be  con- 
demned and  sold  only  upon  his  refusal  to  ap- 
pear. But,  according  to  the  laws  of  the  State 
and  the  practice  of  the  common  law  court, 
twelve  months  or  more  might  elapse  before  the 
vessel  was  either  sold  or  released  from  the  proc- 
ess. 

The  question,  then,  is  simply  this:  can  a 
court  of  common  law,  having  jurisdiction  of 
only  a  subordinate  and  inferior  interest,  shut 
the  doors  of  justice  for  twelve  months  or  more 
against  the  paramount  and  superior  claims  of 
seamen  for  wages  due,  and  prevent  them  from 
seeking  a  remedy  in  the  onl^  court  ttiat  can 
give  it?  I  ttiink  not.  And  if  it  can  be  done, 
wen  the  paramount  right  of  seamen  for  wages, 
80  long  and  so  constantly  admitted,  is  a  delu- 
sion. The  denial  of  the  remedy  for  twelve 
monttis  or  more  after  the  ship  has  arrived  is 
equivalent,  in  its  effect  upon  them,  to  a  denial 
of  the  lien;  substantially  and  practicall;;r  it 
would  amount  to  the  same  thing.  And  it  is 
ec^ually  a  denial  of  the  right  of  the  Court  of  Ad* 
mirallv  to  exercise  the  jurisdiction  conferred  on 
it  by  the  Constitution  and  laws  of  the  United 
States. 

Now  it  is  very  clear,  that  if  this  ship  had 
been  seized  by  process  from  a  common  law 
court  of  the  United  States  for  a  debt  due  from 
the  owner,  the  possession  of  the  Marshal  under 
that  process  would  have  been  superseded  by 
process  from  the  admiralty  upon  a  preferred 
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maritime  lien.  This  I  understand  to  be  admit- 
ted. And  if  it  lie  admitted,  I  do  not  see  how 
the  fact  that  this  process  was  from  a  common 
law  court  of  a  State,  and  served  by  its  own 
officer,  can  make  any  difference ;  for  the  com- 
mon law  court  of  a  State  lias  no  more  right  to 
impede  the  admiralty  in  the  exercise  of  its 
legitimate  and  exclufflve  powers,  than  a  com- 
mon law  court  of  the  United  States.  And  the 
sheriff,  who  is  the  mere  ministerial  officer  of 
the  court  of  common  law,  can  have  no  greater 
power  or  jurisdiction  over  the  vessel  than  the 
court  whose  process  he  executes.  He  seizes 
what  the  court  had  a  right  to  seize;  he  has  no 
right  of  possession  Iwyond  it;  and  if  the 
interest  over  which  the  court  has  jurisdiction  is 
secondary  and  sulmrdinate  to  the  interest  over 
which  the  admiralty  has  exclusive  jurisdiction, 
his  possession  is  secondary  and  subordinate  in 
like  manner,  and  subject  to  the  process  on  the 
superior  and  paramount  claim.  It  is  the  proe- 
ms and  the  authority  of  the  court  to  issue  it 
that  must  determine  who  has  the  superior 
right.  And  if  the  one  is  to  enforce  a  right 
paramount  and  superior  to  the  other,  it  is  per- 
fectly immaterial  whether  the  first  process  was 
served  by  a  sheriff  or  the  Marshal.  Nor  does 
it  make  any  difference  when  they  are  served  by 
different  officers  of  different  courts.  In  the  case 
of  Th«  Flora,  I  Hagg.,  2i>8,  the  vessel  had  been 
seized  by  a  sheriff  upon  process  from  the  Coutl 
of  King's  Bench.  She  was  afterwards,  and 
while  in  possession  of  the  sheriff,  arrested  upon 

{>rocess  from  the  admiralty  of  a  prior  maritime 
ien,  and  was  sold  by  the  Marshal  while  the 
sheriff  held  her  under  the  common  law  process. 
The  sale  by  the  Marshal  was  held  to  be  valid 
by  the  King's  Bench.  It  is  true,  that  the 
creditor  at  whose  suit  the  vessel  was  seized  by 
the  sheriff  consented  to  the  sale,  and  claimed 
to  come  in  for  the  surplus  after  paying  the 
maritime  lien.  But  if  the  Marshal  could  not 
lawfully  arrest  while  she  was  in  the  possession 
of  the  sheriff,  be  could  not  lawfullv  sell  under 
that  arrest,  nor  while  the  sheriff  stUl  held  pos- 
session, and  no  consent  of  parties  would  make 
it  a  valid  marshal's  sale,  and  give  a  good  title 
to  the  purchaser,  if  the  sale  was  without  au- 
thority of  law.  The  validity  of  these  proceed- 
ings was  brought  before  the  courts  by  the  ship 
owner,  and  earnestly  litigated.  The  Court  of 
King's  Bench  sanctioned  the  sale,  not  upon  the 
ground  that  the  creditor  consented  to  it,  but 
upon  the  ground  that  the  Marshal  acted  under 
a  court  01  competent  authority  (see  note  801), 
and  they  refused  to  interfere  with  the  surplus 
which  remained  after  payment  of  seamen's 
wages,  which  had  l>een  paid  into  the  registry 
of  Uie  admiralty,  even  in  behalf  of  the  crraitor 
who  had  seized  under  their  own  process.  The 
King's  Bench  did  not  seem  to  have  supposed 
that  there  was  any  conflict  of  Jurisdiction  in 
the  case,  or  that  their  process  or  officer  had 
been  improperly  interfere  with  by  the  Marshal, 
nor  did  the  King's  Bench  hold  that  there  was 
any  incongruity  In  the  possession  of  the  Sheriff 
and  the  Marshal  at  the  same  time.  On  the 
contranr,  it  was  conceded  on  all  hands  that  the 
possession  of  the  sheriff  was  no  olistacle  to  the 
arrest  by  the  Marshal,  nor  any  impediment  ia 
the  way  of  the  admiraltv.  when  exercising  its 
appropriate  and  exclusive  jurisdiction,  in  en- 
forcing claims  prior  and  superior  to  that  of  the 
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attaching  creditor.  Is  there  any  subetantial 
difference  between  that  case  and  the  one  before 
us?    I  can  see  none. 

Chaneeiltn-  Kent,  in  his  Commentaries,  states 
the  principle  with  his  usual  precision  and  clear- 
ness, and  in  a  few  words.  In  vol.  Ist,  S80, 
speaking;  of  the  lien  for  seamen's  wages,  he 
says:  "The  admiralty  jurisdiction  is  essential 
in  all  such  cases,  for  the  process  of  a  court  of 
common  law  cannot  directly  touch  the  thing  in 
tpeeU."  And,  in  my  judgment,  the  process 
of  the  court  of  common  law  in  this  case  did 
not  touch  the  interest  of  the  seamen  in  the 
ship. 

But  it  seems,  however,  to  be  supposed,  that 
the  circumstance  that  the  common  law  court 
was  the  court  of  a  State,  and  not  of  the  United 
States,  distinguishes  this  case  from  that  of  The 
Flora,  and  is  decisivu  in  this  controversy.  And 
it  is  said  that  the  Royal  Saxon,  being  in  pos- 
session of  an  officer  of  a  state  court,  under 
process  from  the  court,  she  was  in  the  posses- 
sion of  an  otBcer  of  another  sovereignty,  and 
was  in  the  custody  of  its  law,  and  that  no  proc- 
ess could  be  served  upon  her,  issuing  from  the 
c6urt  of  a  different  sovereignty,  without  in- 
fringing upon  the  rights  of  the  State,  and  bring- 
ing An  unavoidably  a  conflict  between  the 
United  States  and  the  State. 

If,  by  another  and  different  sovereignty,  it 
is  meant  that  the  power  of  the  State  is  sovereign 
within  its  sphere  of  action,  as  marked  out  by 
the  Constitution  of  the  United  States,  and  that 
no  court  or  officer  of  theUnited  States  can  seize 
or  interfere  with  property  in  the  custody  of  an 
officer  of  a  state  court,  where  the  property  and 
all  the  rights  in  it  are  subject  to  the  control  of 
the  judicial  authorities  of  the  State,  nobody 
will  dispute  the  proposition.  But  if  it  is  in- 
tended to  say  that,  in  the  administration  of  ju- 
dicial power,  the  tribunals  of  the  States  and  the 
United  States  are  to  be  regarded  as  the  tri- 
bunals of  separate  and  independent  sovereign- 
ties, dealing  with  each  in  tlus  respect  upon  the 
frinciples  which  govern  the  comity  of  nations, 
cannot  assent  to  it.  The  Constitution  of  the 
United  States  is  as  much  a  part  of  the  law  of 
Pennsylvania  as  its  own  Constitution,  and  the 
laws  passed  by  the  Qeneral  Government  pursu- 
ant to  the  Constitution  are  as  obligatory  upon 
the  courts  of  the  States  as  upon  those  of  the 
United  States;  and  they  are  eqally  bound  to  re- 
spect and  uphold  the  acts  and  process  of  the 
courts  of  the  United  States,  when  acting  within 
the  scope  of  its  legitimate  authority.  And  its 
courts  of  common  law  stand  in  the  same  relation 
to  the  courts  of  admiral^tr,  in  the  exercise  of 
their  judicial  powers,  as  if  they  were  courts  of 
common  law  of  the  United  States.  The  Con- 
sUtution  and  the  laws,  which  establish  the  ad- 
miralty courts  and  regulate  their  jurisdiction, 
are  a  part  of  the  supreme  law  of  the  State ;  and 
the  State  could  not  authorize  its  common  law 
courts  to  issue  any  process,  or  its  officers  to  ex- 
ecute it,  which  would  impede  or  prevent  the 
Admiralty  Court  from  performing  the  duties  im- 
posed upon  it,  on  exercising  the  power  conferred 
on  it  by  the  Constitution  and  laws  of  the  United 
States.  The  State  courts  have  not,  and  cannot 
have,  any  jurisdiction  in  admiralty  and  mari- 
time liens,  to  bring  them  into  conflict  with  the 
courts  of  the  United  States.  This  principle  ap- 
pears to  me  to  rest  on  the  clear  construction  of 
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the  Constitution,  and  has  been  maintained  by- 
eminent  jurists. 

Precisely  the  same  question  now  decided 
came  before  the  Circuit  Court  of  Hassachnsetts 
twenty  years  ago,  in  the  case  of  Certain  Log* 
of  Mahogany,  Thomae  Richardton,  Claimant, 
reported  in  2d  Sumn.,  589;  and  also  before  the 
District  Court  of  the  State  of  Maine,  thir^ 
years  ago,  in  the  case  of  Poland  v.  The  Freigkt 
and  Cargo  of  The  Brig  Spartan,  reported  in  1 
Ware,  143;  and  in  both  of  these  cases  the  ooint 
was  fully  considered  and  decided  by  the  court; 
and  in  lioth  it  was  held  that  a  previous  seizure 
unde  a  process  of  attachment  from  a  state  court 
could  not  prevent  the  admiralty  from  proceed- 
ing in  rem  to  enforce  the  preferred  liens  ot 
which  it  has  exclusive  jurisdiction. 

In  the  case  in  the  Circuit  Court  of  Massa- 
chusetts, Mr.  Juttiee  Story  says:  "  A  suit  in  a 
state  court  by  replevin  or  by  attachment  can 
never  be  admitted  to  supersede  the  right  of  a 
court  of  admiralty  to  proceed  by  a  suit  m  rem, 
to  enforce  a  right  against  that  property,  to 
whomsoever  it  may  belong.  The  adniiraltT 
does  not  attempt  to  enter  into  any  conflict  with 
the  State  court,  as  to  the  just  operation  of  its 
own  process;  but  it  merely  asserts  a  paramoaot 
right  against  all  persons  whatever,  whether 
claiming  above  or  under  the  process.  No 
doubt  can  exist  that  a  ship  may  be  seized  un- 
der admiralty  process  for  a  forfeiture,  notwith- 
standing a  prior  replevin  or  attachment  of  the 
ship  then  pending.  The  same  thing  ia  true  as 
to  the  lien  a  ship  for  seamen's  wages,  <»'  a  bot- 
tomry bond." 

I  quote  the  the  words  of  Mr.  Juttiee  Story, 
because  he  briefly  and  clearly  states  the  princi- 
ple upon  which  the  jurisdiction  of  the  re^Msct- 
tive  courts  is  regulated,  and  noon  which  I 
think  tliiscase  ought  to  be  decidea.  The  Con- 
stitution and  laws  of  the  United  States  confer 
the  entire  admiralty  and  maritime  jurisdiction 
expressly  upon  the  courts  of  the  Qeneral  Oor- 
emment.  And  admiralty  and  maritime  liens 
are,  therefore,  outside  ot  the  line  which  marks 
the  authority  of  a  common  law  court  of  a  State, 
and  excluded  f  ram  its  jurisdiction.  And  if  a 
common  law  court  sells  the  vessel  to  which  the 
lien  has  attached,  upon  condemnation,  to  pay 
the  debt,  or  on  account  of  its  perishable  condi- 
tion, it  must  sell  subject  to  the  maritime  lien«, 
and  they  will  adhere  to  the  vessel  in  the  hands 
of  the  purchaser,  and  of  those  claiming  under 
him. 

Upon  what  sound  principle,  then,  of  judicial 
reasoning  can  it  be  maintained,  that  although 
the  process  of  acommon  law  oourtcannot  reach 
the  maritime  liens,  yet,  by  laying  hold  of  some 
other  interest,  it  can  withdraw  uem  from  ad- 
miralty for  an  indefinite  period  of  timet  It  can- 
not issue  its  mandate  to  the  admiralty,  not  to 
proceed  upon  those  liens:  but  according  to  the 
present  decision,  it  may  take  the  lien  out  of  its 
power  and  out  of  its  jurisdiction.  I  cannot  be 
persuaded  that  a  court  which,  by  the  Constitu- 
tion of  the  United  States,  has  no  jurisdiction 
over  the  subject-matter — that  is,  the  maritime 
lien — can  directiv  orindirectiy  prevent  or  delay 
the  court  which.by  the  Constitution,  has  exclu- 
sive jurisdiction,  from  fulflUing  its  judicial 
duty,  or  the  seamen  from  porauing  tlieir 
remedy,  where  alone  they  can  obtain  it. 

But  the  decision  of  thu  court  in  the  case  ol 
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Hagan  y.  Tauxu,  10  Pet.,  400,  it  is  said,  is  the 
same  in  principle,  and  must  goyem  the  case 
now  before  us.  If  this  were  the  case,  I  should 
jield  to  its  authority,  howeyer  reluctant  I 
might  feel  to  do  so.  But  in  my  judgment,  the 
pomt  decided  in  that  case  has  no  anaJfogy  wbst- 
«yer  to  the  questions  arising  in  this. 

In  the  case  of  Hagan  y.  Luea*,  10  Pet.,  400, 
«  judgment  bad  been  obtained  in  the  State 
Court  of  Alabama  against  certain  defendants, 
and  an  execution  issued,  upon  which  certain 
«layes  were  seized  by  the  sheriff  as  the  property 
of  the  defendants.  Lucas,  the  defendant  in 
this  writ  of  error,  claimed  the  property  as  be- 
longing to  him;  and,  under  a  statute  of  Ala- 
bama, the  property  was  restored  to  bim  by  the 
sheriff,  upon  his  giying  bond  for  the  forthcom- 
ing of  the  slaves,  if  ft  should  be  found  that 
they  were  the  property  of  the  persons  against 
whom  the  execution  was  issued.  And  proiceed- 
ings  were  thereupon  had,  to  try  before  tne  court 
the  right  of  property,  according  to  the  provis- 
ions of  the  State  law.  Pending  these  proceed- 
ings, a  judgment  was  obtained  in  the  District 
Court  of  the  United  states  against  the  same  de- 
fendants, and  an  execution  issued,  which  the 
Marshal  levied  on  the  same  proper^  that  had 
been  seized  by  the  sheriff.  Lucas  thereupon 
appeared  in  court,  and  again  claimed  the  slaves 
«8  belonging  to  him,  and  at  the  trial  exhibited 
proof  that  ue  proceedings  to  try  the  right  of 
property  under  the  sheriff's  levy  were  still 
pending  and  undetermined  in  the  State  court. 
Both  the  court  below  and  this  court  held,  that 
under  these  circumstances  the  property  could 
not  be  taken  in  execution  by  the  Marshal  upon 

frocess  from  the  District  Court  of  the  United 
tates. 

But  what  was  the  principle  upon  which  that 
-case  turned?  And  what  resemblance  has  it  to 
the  questions  we  are  now  called  on  to  consider  Y 

Here  were  two  courts  of  common  law,  exer- 
-cising  the  same  jurisdiction,  within  the  same 
territorial  limits,  and  both  courts  governed  by 
the  same  laws.  Neither  court  had  any  pecul- 
iar or  exclusive  jurisdiction  over  the  property 
in  question,  nor  of  any  peculiar  right  or  lien 
upon  it.  The  State  court  had  the  same  power 
with  the  District  Court  to  hear  and  decide  any 
-question  that  might  arise  as  to  the  rights  of 
property  of  any  person,  and  to  protect  any  liens 
and  priorities  of  payment  to  which  the  prop- 
erty or  it  proceeds  were  liable.  In  a  word, 
they  were  courts  of  concurrent  and  coordinate 
jumdiction  over  the  subject-matter;  and  if  the 
plaintiff  in  the  District  Court  had  any  preferred 
interest  in  the  property,  or  any  superior  or 

grior  claim,  he  could  have  asserted  that  claim 
I  the  state  court,  and  have  obtained  there  the 
same  remedy  and  the  same  protection  of  his 
rights,  and  as  effectually  and  speedily,  as  the 
court  of  the  United  States  could  have  afforded 
him. 

And  this  court,  in  deciding  the  case,  did 
nothing  more  than  adhere  to  a  rule  which,  I 
believe,  is  universally  recognized  by  courts  of 
Justice — that  is,  that  between  courts  of  concur- 
rent jurisdiction,  the  court  that  first  obtains 
possession  of  the  controversy,  or  of  the 
property  in  dispute,  must  be  allowed  to  dis- 
pose of  it  finally,  without  interference  or  in- 
terruption from  the  co-ordinate  court.  And 
this  rule  applies  where  the  concurrent  ju- 
■See  ao  How. 


risdictions  are  two  courts  of  the  United  States 
or  two  courts  of  a  State,  or  one  of  them  the 
court  of  a  State  and  the  other  a  court  of  the 
United  States.  It  was  no  new  question  when 
the  case  of  Hagan  v.  Lnea*  came  before  this 
court;  but  an  old  and  familiar  one,  upon  which 
courts  of  concurrent  jurisdiction  have  necessa- 
rily uniformly  acted,  in  order  to  prevent  inde- 
corous and  injurious  conflicts  between  courts 
in  the  administration  of  justice.  Indeed,  this 
principle  seems  hardly  to  have  been  disputed 
in  that  case.  The  arguments  of  counsel  are  not 
given  in  the  report.  But,  judging  from  the 
opinion  delivereid  by  the  court,  the  main  ques- 
tion seems  to  have  been,  whether  tlie  slaves 
were  not  released  from  execution  by  the  bond 
given  by  Lucas,  and  the  liond  substituted  in 
Uieir  place.  The  court,  under  the  authority 
of  a  case  decided  in  the  State  Court  of  Alabama, 
held  that  they  were  not  released  from  the  sher- 
iff's levy,  and  therefore  applied  the  familiar 
rule  in  relation  to  courts  of  concurrent  jurisdic- 
tion. 

But  how  can  the  case  of  Hagan  v.  Luea*  in- 
fluence the  decision  of  thisT  If  Pennsylvania 
had  an  admiralty  or  any  other  court  with  juris- 
dietion  over  maritime  Hens,  and  the  attaching 
creditor  had  proceeded  in  that  court,  undoubt- 
edly the  same  principle  would  apply.  But  the 
State  has  no  such  court,  and  can  have  none 
such  under  the  Constitution  of  the  United 
States.  The  jurisdiction  of  the  District  Court 
is  exclusive  on  that  subject,  and  the  line  of  di- 
vision between  that  and  the  courts  of  common 
law  is  plainly  and  distinctly  drawn.  And  when 
the  District  Court  proceeded  to  enforce  the  lien 
for  seamen's  wages,  it  interfered  with  no  right 
which  the  creditor  bad  acquired  under  the  proc- 
essof  attachment. nor  with  any  right  of  property 
subject  to  State  jurisdiction ; andwhen  tlie  Dis- 
trict Court,  acting  within  its  exclusive  and  ap- 
propriate jurisdiction,  proceeded  to  enforce  the 
preferred  and  superior  right  of  seamen's  wages. 
It  claimed  no  superiorty  over  the  state  court; 
it  merely  exercised  a  separate  and  distinct  ju- 
risdiction. It  displaced  no  right  which  the  at- 
taching creditor  had  acquired  under  the  state 
process,  nor  in  any  degree  lessened  bis  security. 
Nor  did  it  interfere  with  any  right  over  which 
the  state  court  had  jurisdiction.  If  the  liens 
were  paid  without  sale,  his  attachment  still 
held  the  ship.  If  she  was  sold,  his  right,  what- 
ever it  was,  adhered  to  the  surplus,  if  any  re- 
mained after  discharging  the  liens.  And  if  the 
state  court  passed  judgment  of  condemnation 
in  his  favor,  he  would  be  entitled  to  receive 
from  the  registry  of  the  admiralty  whatever 
was  awarded  bim  by  the  state  court,  if  there 
was  surplus  enough  after  paying  the  superior 
and  preferred  claims  for  maritime  liens.  I  can 
see  no  conflict  of  jurisdiction ;  nor  can  there  be 
any,  if  each  tribunal  confines  itself  to  its  consti- 
tutional and  appropriate  jurisdiction. 

But  my  brethren  of  the  majority  seem  to 
suppose,  that  the  principle  decided  in  Hagan 
v.  Luea*,  10  Pet.,  400,  goes  farther  than  I  un- 
derstand it;  and  that  it  has  established  the  prin- 
ciple, that  where  a  ship,  within  the  limits  of  a 
State,  is  attached  by  an  officer  of  a  State,  under 
process  from  a  state  court,  no  process  can  be 
served  upon  it  from  a  District  Court  of  the 
United  States,  while  it  is  held  under  attach- 
ment by  the  sheriff;  and  that  the  sheriff  might 
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repel  the  Marehal,  if  he  attempted  to  serve  a 
process  tn  rem,  alUiough  it  was  issued  by  the 
District  Court  of  the  United  States,  to  enforce 
a  paramount  and  a  superior  claim,  for  which 
the  ship  was  liable,  and  which  the  District 
Court  had  the  exclusive  right  to  enforce,  and 
over  which  the  state  court  had  not  jurisdic- 
tion. 

If  this  be  the  principle  adopted  by  tliis  court, 
and  be  followed  out  to  its  necessary  and  legiti- 
mate results,  it  must  lead  them  further,  I  am 
convinced,  than  they  are  prepared  to  go.  For 
it  might  liave  happened,  that  after  this  vessel 
was  seized  by  the  sheriff,  and  while  she  re- 
mained in  hu  possession,  it  was  discovered 
that  she  liable  to  forfeiture,  or  had  incurred 
some  pecuniary  penalty  which  was  by  law  a 
lien  upon  her,  and  process  issued  by  the  Dis- 
trict Court  to  arrest  her,  in  order  to  enforce  the 
penalty  or  forfeiture.  In  such  a  case,  no  one,  I 
presume,  would  think  that  the  sheriff  had  a 
nght  to  keep  out  the  Marshal,  and  prevent  him 
from  arresting  the  ship;  nor  would  such  an  ar- 
rest, I  presume,  be  r^;arded  as  a  violation  of 
the  sovereignty  of  the  State,  nor  an  illegal  in- 
terference wi^  the  process  or  jurisdiction  of  its 
courts.  Yet  if  it  be  admitted  that  the  Marshal 
may  under  such  process  lawfully  take  posses- 
sion and  control  of  the  vessel,  upon  what  prin- 
ciple of  law  does  it  stand?  Simply  upon  this: 
that  the  rights  of  the  United  States  under  the 
Constitution  are  paramount  and  superior  to  the 
ri^ht  of  the  attaching  creditor.  And  as  the 
District  Court  has  exclusive  Jurisdiction  to  de- 
cide upon  them,  and  enforce  them,  and  the 
state  court  no  iurisdiction  over  them,  the  state 
court  cannot  lawfully  interfere  with  the  proc- 
ess of  the  District  Court,  when  exercising  its 
exdtisive  jurisdiction  to  enforce  and  maintain 
this  paramount  and  superior  right. 

But  is  not  the  claim  for  manners'  wages  su- 
perior and  paramount  to  the  claim  of  the  gen- 
eral creditor,. at  whose  suit  the  attachment  is- 
sued? Has  not  the  District  Court  the  exclusive 
power  to  enforce  and  maintain  this  right,  and 
U  not  the  state  court  without  jurisdiction 
upon  the  subject?  It  is  true,  that  the  seaman's 
right  is  not  regarded  as  of  equal  dignity  and 
importance  with  the  rights  of  the  United  States. 
But  if  the  proposition  be  true,  that  after  the 
vessel  was  seized  by  the  sheriff  she  was  in  the 
custody  of  the  law  of  the  State,  and  no  process 
from  tiie  District  Court  would  aulhonze  the 
Marshal  to  arrest  her,  although  it  was  issued 
upon  a  higher  and  superior  right,  for  which  the 
ship  was  liable,  and  over  which  the  State  court 
had  no  jurisdiction,  the  proposition  must  nec- 
essarily embrace  process  to  enforce  the  superior 
and  prior  rights  of  the  United  States,  as  well 
as  the  superior  and  privileged  rights  of  indi- 
viduals; for  the  District  Court  has  no  right  to 
trespass  upon  the  sovereign  and  reserved  rights 
of  a  State,  or  to  interfere  unlawfully  with  the 
process  of  its  courts,  because  the  United  States 
are  the  libelants,  and  the  process  issued  at  their 
instance.  In  this  respect,  the  United  States 
have  no  greater  right  than  an  individual.  And 
if  The  Iwyal  Saxon  might  have  been  arrested 
by  the  Marshal  to  enforce  the  higher  and  supe- 
rior right  of  the  United  States  in  the  appro- 
priate court,  I  can  see  no  reason  why  he  might 
not,  upon  the  same  grounds,  make  the  arrest  to 
enforce  and  protect  the  higher  and  superior 
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right  to  mariners'  wages.  I  think  it  will  he 
difficult  to  draw  any  dear  line  ot  diatinctioB 
between  them,  and,  in  my  opinion,  the  prooeM 
may  be  lawfully  executed  by  the  Marshal  in 
either  case.  I  agree  with  the  majority  of  mj 
brethren  in  reganling  it  as  among  the  first  do- 
ties  of  every  court  of  the  United  States  cate- 
fnlly  to  avoid  trespassing  upon  the  ri^ts  re- 
served to  the  States,  or  interfering  with  the 
process  of  their  courts  when  they  are  exercising 
either  their  exclusive  or  concurrent  juriadicUcm 
in  the  matter  in  controversy.  And  with  the 
high  trusts  and  powers  confided  by  the  Consti- 
tution to  the  Supreme  Court,  it  is  more  expo- 
cially  its  duty  to  abstain  from  all  such  inter- 
ference itself,  and  to  revise  carefullv  the  jodr- 
ments  of  the  inferior  courts  of  the  Unitea 
States  whenever  that  question  arises,  and  to  re- 
verse them  if  they  exceed  their  jurisdiction. 
But  I  must  add,  that  while  in  my  judgmeat 
this  court  should  be  the  last  court  in  the  Union 
to  exercise  powers  not  authorized  by  the  Con- 
stitution, it  should  be  the  last  court  in  iits 
Union  to  retreat  from  duties  wliich  the  Consti- 
tution and  laws  have  imposed. 

It  has  been  suggested  that  this  was  a  fordgo 
sliip,  and  the  seamen  foreign  seamen,  and  vStX 
they  are  not,  therefore,  embraced  in  the  Act  of 
Congress  which  gives  a  lien  upon  the  vessel 
for  seamen's  wages.  But  this  provision  of  the 
law  was  nothing  more  than  an  affirmance  of 
the  lien  which  was  given  by  the  maritime  law 
in  England  from  the  earliest  period  of  its  com- 
mercial jurisprudence,  and  indeed  by  the  mar- 
itime law  of  every  nation  engaged  in  commer- 
cial adventures.  And  the  English  law  was 
brought  with  them  by  the  colonists  when  they 
migrated  to  this  country,  and  was  invaribly 
acted  on  by  every  admiralty  court,  long  tiefore 
the  Act  of  Congress  was  passed. 

It  is  true,  that  it  is  not  in  every  case  obliga- 
tory upon  our  courts  of  admiralty  to  enforce  it 
in  the  case  of  foreign  ships,  and  the  right  or 
duty  of  doing  so  is  sometimes  regulated  with 
particular  nations,  by  treaty.  But  as  a  geatnX 
rule,  where  there  is  no  treaty  regulation,  and 
no  iaw  of  Congress  to  the  contrary,  the  ad- 
miralty courts  have  always  enforced  the  lien 
where  it  was  given  by  the  law  of  the  State  or 
nation  to  which  the  vessel  belonged.  In  this 
respect,  the  admiralty  courts  act  as  intematioDal 
courts,  and  enforce  the  lien  upon  principles  of 
comity.  There  may  be.  and  sometiroea  have 
t}een,  cases  in  which  the  cotirt,  under  special 
circumstances,  has  refused  to  interfere  between 
the  foreign  seamen  and  ahip  owner;  but  that  is 
always  a  question  of  sound  judicial  discretion, 
and  does  not  affect  the  jurisdiction  of  the  court, 
and,  like  all  questions  resting  in  the  judicial 
discretion  of  the  court  below  (such  as  grant- 
ing or  refusing  a  new  trial,  continuing  a  case, 
or  quashing  an  execution),  it  is  not  a  subject 
for  revision  here,  and  furnishes  no  ground  for 
appeal,  or  for  impeaching  the  validity  of  the 
juagment.  The  District  Court  undoubtedly 
had  jurisdiction  of  the  case,  if  in  its  discretion 
it  deemed  it  proper  to  exercise  it. 

Indeed,  there  appears  to  have  been  no  spe- 
cial circumstances  brought  to  the  notice  of  the 
court  to  induce  it,  upon  international  consider- 
ations, not  to  interfere.  There  was  no  objec- 
tion on  the  part  of  the  foreign  ship  owner  or 
master;  but,  on  the  contrary,  a  general  desire 
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that  the  court  «hould  do  80.  And  certainly 
thia  circumstance  was  not  even  adverted  to  in 
the  State  or  District  Coart,  and  had  no  influ- 
ence upon  the  opinions  of  either. 

It  is  perhaps  to  be  regretted  that  this  ques- 
tion of  jurisdiction  did  not  arise  between  two 
courts  of  common  law,  but  has  arisen  between 
the  admiralty  courts  of  the  United  States  and 
a  common  law  court  of  the  State.  I  am  sensi- 
ble, that  among  the  highest  and  most  enlight- 
ened minds,  which  have  been  nurtured  and 
trained  Id  the  studies  of  the  common  law,  there 
is  a  jealousy  of  the  admiralty  jurisdiction,  and 
that  the  principles  of  the  common  law  are  re- 
gwrded  as  favorable  to  personal  libertyand  per- 
•onsi  rights,  and  those  of  the  admiralty  as 
tending  in  a  contrary  direction.  And  under 
the  influence  of  this  opinion,  they  are  apt  to 
consider  any  restriction  upon  the  power  of  the 
latter  as  so  much  gained  to  the  cause  of  free 
Institutions.  And  as  there  is  no  admiraltv 
Jurisdiction  reserved  to  the  States,  and  the  aa- 
ministraiion  of  justice  in  their  courts  is  con- 
fined to  questions  of  common  law  and  chanceir, 
the  studies  and  pursuits  of  the  jurists  in  the 
States  do  not  generally  lead  them  to  examine 
into  the  history  and  character  of  the  admiralty 
jurisdiction;  nor  to  inquire  into  its  usefulness, 
and  indeed  necessity,  in  every  country  exten- 
rively  engaged  in  commerce.  Their  opinions 
are  naturally  formed  from  common  law  decis- 
ions, and  common  law  writings  and  commenta- 
ries. And  no  one  has  contributed  more  than 
Lord  Colie  to  create  these  opinions.  His  great 
knowledge  of  the  common  law,  displays  in 
his  voluminous  writings,  has  made  him  a  high 
authority  in  all  matters  concerning  the  admin- 
istration of  justice.  And  everyone  who  in 
early  life  lias  passtd  throueh  the  usual  studies 
of  the  common  law,  feels  the  influence  of  his 
opinions  afterwards,  in  all  matters  connected 
with  legal  inquiries.  The  firmness  with  which 
he  resisted  the  encroachments  of  the  Crown 
upon  the  liberty  of  the  subject,  in  the  reigns  of 
James  I.  and  Charles  I. ,  has  added  to  the  weight 
of  his  opinions,  and  impressed  them  more 
strongly  and  durably  upon  the  mind  of  the 
student.  But  before  we  receive  implicitly  his 
doctrines  on  the  admiralty  jurisdiction,  it  may 
be  well  to  remember  that  in  the  case  of  Smart 
V.  Wolfe,  3T.  R..  848,  where  the  opinions  of 
Lord  Coke  were  referred  to  upon  a  question  of 
admiralty  jurisdiction,  Mr.  Juttiee  Buller  said : 
"  with  respect  to  what  is  said^  relative  to  the 
admiralty  jurisdiction,  in  4  Inst.*,  185,  that  part 
of  Lord  Colic's  work  has  been  always  received 
with  great  caution,  and  frequently  contra- 
dicted. He  seems  to  have  entertained  not  only 
a  jealousy  of,  but  an  enmity  against,  the  juris- 
diction." 

I  need  not  speak  of  the  weight  to  which  this 
opinion  is  entitled,  when  judicially  pronounced 
by  Mr.  JuiHee  Buller  in  the  King's  Bench,  in 
deciding  a  well  considered  case  then  before  the 
court. 

Eveiyone  who  has  studied  the  history  of 
English  jurisprudence  generally,  and  who  has 
not  confined  his  researches  to  the  decisions  of 
the  common  law  courts,  and  the  commentaries 
or  writers  trained  in  them,  is  aware  that  a  very 
grave  contest  existed  for  a  long  time,  as  to  the 
relative  jurisdictions  of  the  Court  of  King's 
Bench  and  the  admiralty  after  the  passage  or 
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the  Statutes  of  Richard  11.,  whic|f  are  so  often 
referred  to.  And  this  controversy  was  contin- 
ued with  unatiated  zeal  on  both  sides  after  the 
passageof  the  Statutes  of  Henry  IV.,  and  Henry 
VlII. ,  on  the  same  subject. 

It  is  not  my  purpose  to  discuss  the  points  on 
which  the  courts  differed.  I  refer  to  the  con- 
troversy merely  to  show  tltat  the  construction 
given  to  the  English  Statutes  by  the  King'a 
Bench,  and  which  finally  narrowed  so  much 
the  jurisdiction  of  the  English  admiralty,  was 
earnestly  disputed  at  the  time  by  many  of  the 
most  distinguished  jurists  of  the  day.  Indeed, 
the  decisions  of  the  King's  Bench  were  by  no 
means  uniform,  and  the  opinions  of  common 
law  judges  on  the  subject  widely  differoi.  This 
appears  by  the  opinion  of  the  twelve  judges, 
given  to  the  King  in  Council,  according  to  the 
usage  of  the  English  Oovemment  at  that  per- 
iod of  its  histoiy,  and  also  by  the  Ordinance  of 
the  Parliament  in  1648,  lx>th  of  which  mate- 
rially differed  from  the  deciEions  made  before 
and  afterwards  in  the  King's  Bench.  I  refer 
to  these  opinions  partictuarly  be(»use  they 
show,  past  doubt,  that  the  construction  placed 
upon  the  English  Statutes,  now  so  confidently 
assumed  to  have  been  the  admitted  one  at  the 
time,  was,  in  fact,  for  several  generations, 
earnestly  disputed  by  legal  minds  of  the  high- 
est order,  and  was  at  length  forced  on  the  ad- 
miralty by  the  controlling  power  of  the  King's 
Bench;  for,  whatever  justice  or  weight  of  ar- 
gument there  might  be  on  the  part  of  the  con- 
struction of  the  admiralty  juoges,  the  power 
was  in  the  King's  Benui.  It  exercised  not 
merelv  the  ordinal^  appellate  authority  of  a 
superior  court,  but  it  issued  its  prohibition,  for- 
bidding any  other  court  to  try  a  suit  brought 
in  it  where  the  Judges  of  the  King's  Bench 
denied  the  jurisdiction  of  the  inferior  court, 
and  claimed  the  right  to  have  the  case  tried  be- 
fore themselves. 

How.and  under  what  influences, such  a  power 
would  be  exercised,  from  the  reign  of  Richard 
II.,  to  that  of  Henry  VIII.,  we  may  readily  im- 
agine. It  was  a  period  when  England  was 
divided  by  the  rival  claims  of  the  housesof  York 
and  Lancaster  to  the  Crown,  and  was  often 
convulsed  by  civil  wars,  not  upon  questions  of 
civil  liberty  or  national  policy,  but  merely  to 
determine  which  of  the  claimants  should  be 
their  king;  and  when  the  monarch  who  suc- 
ceeded in  fighting  bis  way  to  the  throne,  framed 
his  policy,  and  appointed  the  officers,  civil  as 
well  as  military,  with  a  view  to  maintain  his 
own  power,  and  destroy  the  hopes  of  his  adver- 
sary, rather  than  with  any  desire  to  promote 
the  liberties  of  the  people,  or  establish  an 
enlightened  and  impartial  administration  of 
of  justice  in  his  courts.  And  as  the  King 
was  presumed  to  preside  in  person  in  the  King^ 
Bench,  and  the  judges  hela  their  offices  at  his 
pleasure,  no  reader  of  history  will  doubt  the 
temper  and  spirit  in  which  power  was  exer- 
cised. 

But  we  are  not  left  to  conjecture  on  that 
subject.  The  same  efforts  and  means  that  were 
successfully  used  to  break  down  the  Court  of 
Admiralty,  were  also  used  at  the  same  time,  and 
by  the  same  men,  to  restrict  the  powers  of  the 
Court  of  Chancery,  but  not  with  the  like  success. 
And  the  same  reasons  were  assigned  for  it — 
that  is,  that  it  proceeded  upon  the  principles 
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and  adopted,  the  practice  of  the  civil  law,  and 
bad  no  jury,  and  was  on  that  account  unfavor- 
able to  the  principles  of  civil  liberty,  whilst  the 
proceedings  at  common  law  supported  and 
cherished  them.  These  hostile  efforts  acainst 
the  chancery  continued  until  the  reign  of  James 
I. ,  and  were  made  with  renewed  vigor  in  the 
time  of  Lord  Ellesmere,  who  was  appointed 
Lord  Keeper  by  Queen  Elizabeth,  and  Cftan- 
cellar  by  James  I. 

A  brief  passage  from  the  life  of  Lord  Chan- 
cellor Ellesmere,  by  Lord  Campbell,  will  tell  us 
how  far  the  earlier  decisions  of  the  Ck>urts  of 
King's  Bench  on  the  Statutes  of  Richard  II., 
Henry  IV.,  and  Henry  VLIL,  which  are  so 
often  pressed  upon  us,  ought  to  be  respected  as 
just  interpretations  of  these  Statutes,  and  also 
how  far  we  ou^ht  to  regard  those  judges  as 
high  and  impartial  jurists,  seeking  only  to  main- 
tain free  institutions  when  they  give  judgments 
restraining  the  jurisdiction  of  other  courts. 

The  passage  I  quote  from  Lord  Campbell  is 
in  his  'id  vol.  Lives  of  the  Chancellors,  184, 
186  (London  ed.  of  1845),  where,  after  stating 
that  few  of  his  (Lord  Ellesmere's)  judgments 
had  come  down  in  a  shape  to  enable  us  to  form 
an  opinion  of  their  merits,  but  that  they  were 
said  to  have  been  distinguished  for  sound  learn- 
ing, lucid  arrangement,  and  great  precision  of 
doctrine,  he  proceeds  in  the  Allowing  words: 

"The  only  persons  by  whom  he  was  not  en- 
tirely approved  were  the  common  law  judges. 
He  had  the  boldness  to  question  and  correct 
their  pedantic  rules  more  freely  than  Lord 
Keeper  Puckering,  Lord  Keeper  Bacon,  or  any 
of  his  predecessors,  bad  done,  and  not  un- 
frequently  he  granted  injunctions  against  exe- 
cutions on  common  law  judgments,  on  the 
ground  of  fraud  in  the  plaintiff,  or  some  de- 
fect of  procedure  by  which  justice  had  been 
defeated.  He  thus  not  only  hurt  the  pride  of 
these  venerable  magistrates,  but  he  interfered 
withtheirprofits,  which  depended  mainly  upon 
the  number  of  suits  brought  before  them,  and 
the  reputation  of  their  respective  courts.  These 
jealousies,  which  begun  so  soon  after  his  ap- 
pointment, went  on  constantly  increasing,  till 
at  last,  as  we  shall  see,  they  produced  an  ex- 
plosion which  shook  Westminster  Hall  to  its 
•center. 

We  need  nothing  further  to  show  what  re- 
spect is  due  to  the  opinions  of  judges  actuated 
by  such  motives. 

The  legislation  of  England,  however,  in  the 
present  age,  when  the  prmciplesof  civil  liberty 
and  enlightened  jurisprudence  are  better  under- 
stood, shows  that  the  restrictions  upon  tbe 
admiralty  jurisdiction,  imposed  by  the  King's 
Bench,  have  been  found  unsuitable  to  the  wants 
of  a  great  commercial  people,  and  that  the  en- 
largement of  that  jurisdiction  is  not  regarded, 
at  the  present  day,  as  adverse  to  the  march  of 
liberal  and  free  institutions.  And  the  decisions 
of  the  King's  Bench  having  been  too  firmly 
established,  oy  repeated  adjudications,  to  be  re- 
moved by  judicial  authority.  Parliament  inter- 
posed, and  by  the  Statute  of  8d  and  4lh 
Victoria,  passed  in  1840,  restored  to  the  court 
many  of  the  most  important  powers  in  civil 
cases  that  had  been  wrested  from  it  by  the  de- 
cisions in  the  King's  Bench.  The  courts  of 
common  law  proved  to  be  far  less  suited  for 
«uch  controversies.    And  it  is  no  small  evidence 

1040 


of  the  soundness  of  the  doctrines  heretofore 
upheld  by  this  court,  that  with  the  powers  re- 
stored by  Parliament,  the  English  admiraltr 
now  exercises  nearly  tbe  same  jurisdiction  which 
this  court  had  previously  maintained  to  be  the 
appropriate  and  legitimate  power  of  a  court  of 
admiralty.  A  synopsis  of  the  jurisdiction  of 
the  English  admiraltv,  as  now  established,  is 
stated  in  1  Kent's  Com.,  871,  872,  in  the  notes. 
But  it  is  proper  to  remark,  that  in  stating  in 
these  notes  the  admiralty  jurisdiction  as  recog- 
nized in  the  United  States,  I  think  it  is  stated 
too  broadly — broader  than  this  court  has  sanc- 
tioned; for,  as  regards  the  jurisdicticm  in 
policies  of  insurance,  I  believe  it  has  never  been 
asserted  in  any  circuit  but  the  first,  and  certainly 
has  never  been  brought  here  for  adjudication. 

Tills  brief  review  of  the  long  contest  in  ^- 
gland,  between  the  Courts  of  King's  Bench  and 
the  admiralty,  seemed  to  be  necessaiy,  as  it 
shows  past  doubt  that  the  efforts  of  the  fonoer 
to  take  away  the  jurisdiction  of  the  latter,  and 
to  compel  the  suitors  to  seek  redress  in  the 
King's  Bench,  did  not  arise  from  any  anxiety 
to  preserve  free  institutions,  and  that  the  charges 
made  against  the  admiralty,  of  favoring  demotic 

&rincipTe8,  and  usurping  powers  whi<m  did  not 
elong  to  it,  are  without  foundation.  It  shows, 
moreover,  that  the  persevering  encroachments  of 
the  King^s  Bench,  and  its  unwarranted  con- 
struction of  the  English  Statutes,  were  con- 
stantly disputed  ana  opposed  by  enlightened 
jurists.  The  contest  was  carried  on  to  a  veij 
late  period,  with  varying  decisions,  in  the  Cooit 
of  King's  Bench  itself,  upon  tbe  subject,  and 
no  certain  and  definite  line  of  jurisdiction  in 
admiralty  appears  to  have  been  fixed  and  eatab- 
liahed,  even  at  the  period  of  the  American 
Revolution,  and  indeed  not  until  the  passage  of 
the  late  Act  of  Parliament, 

And  if  we  are  to  look  to  England  for  an  ex- 
ample of  enlightened  policy  in  the  government, 
and  a  nrstem  of  jurisprudence  suited  to  the 
wants  of  a  great  commercial  nation,  or  a  juat 
and  impartial  administration  of  the  laws  by  ju- 
dicial tribunals  upon  prindples  most  favorable 
to  civil  liberty,  I  should  not  look  to  the  reigns 
of  Richard  II. ,  or  of  Henry  IV. ,  or  Henry  VIIL . 
for  either.  And  I  should  rather  expect  to  find 
examples  worthy  of  respect  and  commendation 
in  the  England  of  the  present  day,  in  her  Statute 
of  8d  and  4th  of  Victoria,  in  the  elevated  and 
enlightened  character  of  its  present  courts  of 
justice,  and  in  their  mutual  respect  and  con- 
sideration for  the  acts  and  authority  of  each 
other,  without  any  display  of  jealousy  or  sus- 
picion. 

As  to  the  unfavorable  tendencies  of  the 
admiralty  jurisdiction,  it  is  perhaps  soflBcient  to 
say,  that  under  the  Constitution  of  the  United 
States  it  has  no  criminal  jurisdiction;  nor  is  the 
suitor  without  the  protection  of  a  trial  by  juiy, 
if  the  legislative  body  which  creates  the  court 
and  regulates  its  powers  ttiink  proper  to  give 
the  right.  There  is  nothing  in  the  charado-  and 
proceedings  of  the  admiralty,  incompatible  with 
the  trial  by  jury.  And,  indeed,  it  lias  already 
been  given  to  a  certain  extent  by  the  Act  m 
Congress  of  184S,  and  may  at  the  will  of  Con- 
gress be  given  in  every  case,  if  it  is  supposed 
the  purposes  of  justice  require  it. 

I  can  therefore  see  no  ground  for  jealousy  or 
enmity  to  the  admiralty  juriadiction.    It  has  m 
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It  no  one  quality  inconsistent  with  or  unfavor- 
able to  free  institutions.  The  simplicity  and 
celerity  of  its  proceedings  make  a  jurisdiction 
of  that  kind  a  necessity  in  every  just  and  en- 
lightened commercial  nation.  The  delays  un- 
avoidably incident  to  a  court  of  common  law, 
from  its  rules  and  modes  of  proceeding,  are 
-equivalent  to  a  denial  of  Justice  where  the 
rights  of  seamen,  or  maritime  contracts  or  torts 
-are  concerned,  and  seafaring  men  the  witnesses 
to  prove  them;  and  the  public  confidence  is 
conclusively  proved  by  the  well  known  fact, 
that  in  the  great  majority  of  cases,  where  there 
is  a  choice  of  jurisdiclions,  the  party  seeks  his 
remedy  in  the  Court  of  Admiraltv  in  preference 
to  a  court  common  law  of  the  State,  however 
-eminent  and  distinguished  the  state  tribunals 
may  be. 

The  opinions  of  Lord  Coke,  in  all  matters  re- 
lating to  the  laws  and  institutions  of  England, 
were  deeply  impressed  upon  the  English  nation, 
and  for  a  long  time  exercised  a  controlling  in- 
fluence. But  with  the  advance  of  knowledge, 
and  a  more  enlightened  judgment  in  the  science 
of  government  and  jurisprudence,  the  courts  of 
justice  have  not  shut  their  eyes  to  errors  com- 
mitted under  the  influence  of  prejudice  or 
ptassion.  This  is  evident  fVom  the  language  of 
Mr.  JiuUee  BuUer  hereinbefore  mentioned,  by 
tlie  respect  shown  to  the  jurisdiction  and  au- 
thority of  the  admiralty  in  the  case  of  The  Flora, 
in  1  Hagg.,  298,  and  by  the  recent  Act  of  Par- 
liament; and  I  can  see  no  good  reason  for  fos- 
tering in  the  common  law  courts  of  this  country, 
-vrhether  state  or  federal,  opinions  springing 
from  prejudices  which  arose  out  of  the  conflicts 
of  the  times,  and  which  tend  to  create  jealousies 
See  20  How.  U.  8.,  Book  15. 


and  suspicions  on  their  part,  and  produce  dis- 
cord instead  of  harmony  and  mutual  good  feel- 
ing in  the  tribunals  of  Justice.  These  jealousies 
and  suspicions  of  Lord  Coke  undoubtedly  grew 
out  of  the  vehement  conflicts,  personal  as  well 
as  political,  in  which  he  was  so  prominently 
engaged  during  all  his  lifetime.  They  have 
been  discarded  and  disowned  in  the  courts  of 
the  country  from  which  we  derived  them,  and 
also  emphatically  repudiated  by  the  Stat,  of  3 
and  4  of  Victoria. 

And  believing,  as  I  do,  upon  the  best  con- 
sideration I  am  able  to  ^ive  to  the  subject,  that 
the  decision  and  the  principle  upon  which  the 
opinion  of  the  court  founds  itself  is  inapplicable 
to  the  case  before  us,  and  that  if  it  is  carri^ 
out  to  its  legitimate  results  it  will  deprive  the 
admiralty  of  power,  iisetul,  and  indeed  neces- 
sary, for  the  purposes  of  justice,  and  conferred 
on  it  by  the  Constitution  and  laws  of  the  United 
States,  I  must  respectfully  record  my  dissent. 

Mettrt.  Jutticet  Wayne,  Grier  and  Clif- 
ford, also  dissent,  and  concur  fully  in  the 
preceding  views  expressed  by  the  Chief  Jwitiee. 
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1  Bank.  Reg.,  125;  2  Bank.  Huk-,  139;  3  Bank.  Hex.; 
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ACCRETIONS. 

1.  Land  trained  by  alluvion  or  derellotion  belongs 
to  the  adJolnlDK  owner. 

JontK  r.  Jufttuton,  820 

t.  Accretions  formed  at  tbe  time  of  the  deed  will 
not  pass  as  appurtenant  to  the  land  granted,  unless 
Included  In  the  boundaries. 

rdem.  8S0 

8.  Past  accretions  belonged  to  the  then  owner, 
and  anyone  claiming  title  to  them  must  show  a 
deed  of  them,  the  same  as  of  any  other  land. 

Idem.  3*0 

4.  The  true  rule  as  to  a  claim  to  the  .accretions  Is 

whether  the  land  conveyed  had  any  water  front  at 

the  time  of  the  deed,  not  whether  it>ad  such  front 

when  originally  platted. 

Idem.  8*0 

ACTION. 

Sn  PAKTixa. 

1.  An  action  on  a  sheriff's  bond  for  a  neglect  or 
refusal  to  preserve  the  public  peace,  In  consequence 
of  which  plaintiff  suffered  great  wrong  and  Injury 
from  the  unlawful  violence  of  a  mob.  Is  not  main- 
tainable. 

South  V.  Maruland,  438 

i.  The  declaration  alleges  no  special  right,  priv- 
ilege, or  franchise  in  plaintiff,  from  the  enjoyment 
of  which  be  has  been  tiindered  by  the  mallcloua 
act  of  the  sheriff  ;  nor  does  it  charge  him  with  any 
misfeasance  or  noofeasanoe  In  the  execution  of 
any  process  in  which  the  plaintiff  was  ooQoemed, 
and  therefore  sets  forth  no  cause  of  action. 
Idem. 

3.  An  original  bill  cannot  be  sustained  upon  the 
allegation  that  the  probate  of  a  will  Is  contrary  to 
law.    The  remedy  is  in  the  State  courts. 

Fimvergnev.  NewOrleane,  899 

4.  Action  for  fraudulently  recommending  a  per- 
son to  credit.un  defendant's  death.does  not  survive 
agalngt  his  executor,  but  abates. 

BenahaiD  v.  MiUer,  SSS 

AOMIRALTT. 

1.  District  courts  have  jurisdiction  of  cases  of 
ooUlKlon  on  the  great  public  navigable  rivers  with- 
in the  body  of  a  county  or  above  the  tide. 

Jaelfmn  v.  The  MaanoHa,  009 

2.  The  Judiciary  Act  of  1789  does  not  oonflne  ad- 
miralty Jurisdiction  to  tide  waters. 

Idem.  909 

5.  The  Act  184S  was  a  declaratory  act. 

Idem.  909 

4.  A  suit  In  admiralty  in  penonam  for  balance  of 

account  between  agent  and  principal  will  not  lie, 

although  the  account  was  for  money  expended  for 

repairs  of  principal's  vessel. 

6.  The  Admiralty  Court  has  no  Jurisdiction  of 
such  case. 

Afintum  V.  Mavnard.  SSS 

6.  That  transportanen  Is  by  sea,  and  not  by  land, 
will  not  confer  admiralty  Jurisdiction  for  breach  of 
contract. 

VandeuxUer  v.  MiUt,  S54 

7.  In  this  country  admiralty  courtshave  Jurisdic- 
tion ofpetitory  suits  or  causes  of  property. 

IFord  V.  Peek,  883 

8.  Court  of  Admiralty  has  no  Jurisdiction  to  de- 
cree the  saleof  a  ship  for  an  unpaid  mortgage. 

Bogart  v.  SteambiMl  John  Jay.  9S 

0.  Court  of  Admiralty  cannot  declare  a  ship  to  be 
the  property  of  a  mortgagee,  and  direct  the  pos- 
session of  her  to  be  given  to  him. 

Idem.  .  95 

See  How.  17,  1H,  19,  20. 


10.  The  Jurisdiction  of  courts  of  admiralty  is  lim- 
ited. In  matters  by  contract,  to  those  which  are 
maritime. 

Grant  v.  PouiOnn,  871 

11.  Such  court  has  no  Jurisdiction  of  a  libel  to 
recover  balance  due  for  freight,  when  there  is  ft 
complicated  account  to  adjust  between  members 
of  a  company  who  were  the  shippers  and  tbe  mas- 
ter was  part  owner  of  the  ship,  and  one  of  the  ship- 
pers of  tbe  freight,  and  interested  as  master,  con- 
signee, and  agent.  * 

Idem.  871 

12.  District  courts  of  the  U.  8.  have  no  Jurisdic- 
tion to  proceed  in  admiralty  to  enforce  liens  for 
labor  and  materials  furnished  In  constructing  ves- 
sels. 

People's  Ferry  Oo.  v.  Been,  Ml 

18.  The  admiralty  Jurisdiction,  in  oases  of  con- 
tract, and  is  limited  to  contracts,  claims,  and  serv- 
ices, purely  maritime,  and  touching  rights  and 
duties  appertaining  to  commerce  and  navigation. 

Idem.  961 

14.  No  rule,  fixing  any  certain  rate  of  interest 
upon  decrees  in  admiralty,  when  the  decree  is  af- 
firmed, can  be  adopted  with  Justice  to  the  parties. 

Hemmenway  v.  fWter,  709 

15.  A  discretionary  power  is  reserved,  to  add  to 
the  damages  further  damages  by  way  of  Interest, 
if,  In  the  opinion  of  this  court,  the  appellee  is  enti- 
tled to  suon  additional  damages. 

Idem.  799 

16.  But  cases  In  admiralty  are  not  embraced  in 
the  82d  rule.  If  interest  be  given  in  them  in  this 
court.  It  must  be  in  the  exercise  of  its  discretion- 
ary power. 

Idem.  799 

IT.  Where  such  Judgment  is  affirmed  by  opera- 
tion of  law  on  equal  division  of  this  court,  this 
court  cannot  allow  interest  on  the  decree. 

Idem.  799 

ADVERSE  POSSESSION. 

Sib  EjKCmENT. 

I.  Adverse  possession  of  over  eighty  years  will 
not  be  disturbed. 

Moore  v.  Oreene,  B33 

AGENT. 

She  PaiNCiPAi.  and  Aobht,  Contract,  Pabtiks. 
AI.IENS. 

1.  An  alien  friend  can  convey  his  lands  situate  in 
a  foreign  government. 

Whtttv.  BurrUey,  886 

2.  The  Constitution  of  Texas,  of  1838,  provided 
that  Congress  should  legislate  to  give  alien  heirs  a 
reasonable  time  to  take  possession  and  dispose  of 
an  Inheritance. 

McKinney  v.  SarHegn,  38S 

3.  But  neither  Its  constitution  nor  laws  provided 
that  an  alien  could  transmit  lands  by  descent  to  an 
aUen  heir. 

Idem.  868 

4.  Subsequent  Texas  Statute  provided  that  an 
alien  heir  must  within  nine  years  sell  tbe  land  or 
become  a  citizen. 

Idem.  36J( 

6.  In  Texas  no  effect  can  be  given  to  the  plea  of 

alienage  until  some  law  is  passed  on  the  subject,  or 

some  proceeding  on  the  part  of  the  government 

devesting  the  estate  for  alienage. 

Jonee  c.  MeUatten,  808 
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ALLEGIANCE. 

Sbb  Lands. 
AMENDMENT. 

8bk  Appbai^  86. 

1.  Court  will  not  amend  Jta  deoree  by  inaertior 
points  not  embraced  In  the  pleadings, 

Adam*  V.  Law.  149 

2.  Amendment  of  record  may  be  made  by  con- 
tent. Mere  clerical  error  may  be  amended  here 
upon  clerk's  certlfloate.  Motion  to  amend  the 
transcript  by  Insertlnar  certiScate  of  clerk  should 
be  made,  before  a  moUon  to  dismiss  can  be  made 
upon  them. 

Hudsiitu  V.  Kemp,  S71 

8.  Under  the  prlvlleere  of  amending,  complain- 
ant cannot  make  an  entirely  new  bill. 

SMeltUv.  Barrow,  168 

APPEAL  AND  ERROR. 

(1)  OSSERAIXr. 

(2)  Final  Decrees. 

(3)  Parties. 

(4)  Pbactice  on  Appkai.. 

(1)  Obnbrai.lt. 

1.  An  appeal  will  not  lie  from  refusal  of  Circuit 
Court  to  open  a  deoree. 

JteMUken  v.  Perin,  BO* 

2.  A  preliminary  proceeding  in  the  District  Court 
of  the  Territory,  which  was  interlocutory,  to  abate 
the  remedy  by  attachment,  and  had  no  application 
to  the  plaintiff's  right  to  recover  bis  demand,  or  to 
the  jurisdiction  of  the  Territorial  Court,  la  not 
within  the  appellate  or  revisory  power  of  this 
court. 

LctUmdorfer  v.  Webb,  891 

3.  Decision  or  court  below,  on  motion  for  new 
trial,  is  no  ground  for  writ  of  error. 

Doswell  V.  De  ha  Lanxo,  824 

4.  This  court  can  review  cases  In  common  law  by 
writ  of  error  only,  and  on  bills  of  ezoeptlons  pre- 
senting questions  of  law. 

(Jrabam  v.  Bat/ne,  )>6S 

5.  This  court,  on  reversal,  may  make  such  decree 
as  the  court  below  should  have  made. 

WicMife  v.  OMngi,  SB  7 

6.  That  an  attorney  of  a  party  to  the  record  has 
a  lien  on  the  ]  udgment  for  bis  oostt,  is  no  obJecUon 
to  a  dismissal  of.  the  case. 

Piatt  0.  Jerome,  683 

T.  To  permit  the  attorney  to  control  the  proceed- 
ings would  be  compelling  the  client  to  carry  on  the 
litigation  at  his  own  expense  for  the  attorney's 
benefit. 

Idem.  683 

8.  It  Is  clearly  error  In  a  court  to  charge  a  Jury 
upon  a  supposed  or  conjectural  state  of  facts,  of 
which  no  evidence  has  been  offered. 

U.S.v.BreiUinfi.  900 

9.  To  the  action  of  the  court  below  on  motion  to 
set  aside  judgment,  and  for  leave  to  Intervene,  no 
appeal  lies.  Nor  Is  It  the  subject  of  a  bill  of  ex- 
ceptions or  writ  of  error. 

CDnnor  d.  Piugh,  43S 

10.  After  a  case  has  been  here  decided,  and  a  man- 
date Issued  to  the  court  below.  If  a  second  writ  of 
error  Is  sued  out.  It  brings  up  for  revision  nothing 
but  the  proceedings  subsequent  to  the  mandate. 

BtAertt  v.  Cooper,  338, 687 

11.  None  of  the  questions  which  were  before  the 
court  on  the  first  writ  of  error,  can  be  reheard  or 
examined  upon  the  second. 

Idem.  687 

12.  By  the  Judiciary  Act  of  1789,  decrees  In  chan- 
cery and  admiralty.  In  the  circuit  courts,  were  re- 
movable to  this  court  by  writ  of  error; 

Hemminguxiyv.  FOiher,  799 

13.  This  provision  In  the  Act  of  1789  was  repealed 
by  the  Act  of  March  2, 1803,  and  appeal  substituted 
in  place  of  writ  of  error. 

Idem.  799 

14.  Writ  of  error  or  appeal  does  not  operate  as  a 
mpervedeas,  unless  secunty  for  amount  recovered 
be  given. 

Hudgtns  v.  Kemp,  Sll 

15.  Tet  an  appeal  or  writ  of  error  can  be  brought 
upon  giving  security  for  costs  in  appellate  court. 

Idem.  811 

18.  It  is  no  ground  to  dismiss,  that  security  Is  not 
also  given  for  the  amount  received. 

Idem.  611 

17.  Unless  security  for  amount  received  be  given 

and  approved  within  ten  days  after  the  judgment 

1044 


or  deoree,  the  appeal  does  not  operate  as  a  sunr- 
sedca*. 

Idem.  811 

18.  A  motloi:  to  dismiss  because  superaofou  has 
been  Improperly  awarded,  is  not  the  proper  remedy 

Idem.  Sll 

19.  Motion  should  be  to  discharge  the  order  for  a 
«up«rM<teas.  Propriety  of  order  for  superudta* 
cannot  t>e  considered  on  motion  to  dismiss. 

Idem.  Sll 

20.  When  a  plea  in  abatement  is  overruled,  and 
the  case  Is  afterward  tried  on  pleas  to  tbe  merits^ 
this  court  may,  on  writ  of  error  from  the  judgment 
below,  review  the  decision  on  the  plea  in  abate- 
ment. 

Dred  ScoU  v.  Sanford,  681 

21.  When  this  court  has  decided  against  the  juris- 
diction of  the  Circuit  Court  on  a  plea  in  abate- 
ment, it  has  still  the  right  to  examine  any  question 
presented  by  exception. 

idem.  6*1 

22.  And  may  reverse  the  judgment  for  errors 
oommitted,  and  remand  the  case  to  the  Clrxmlt 
Court  for  it  to  dismiss,  for  want  of  jurisdiction 

Idem.  691 

28.  The  effect  of  evidence  to  charge  an  indorcer 
must  be  determined  by  the  jury,  and  tbcir  decision 
cannot  be  reviewed  by  an  appellate  court. 

H]ide  V.  Stone,  74 

9)  Final  Dbcrbbs. 

24.  Reference  of  a  case  to  a  master  to  take  an  ac- 
count upon  evidence  and  report  to  the  oourt  is  not 
a  final  decree. 

Beelte  ix  Runea,  668 

25.  Whiting  V.  Bank  of  U.  S.,  18  Pet.,  6;  Mloband 
V.  Griod,  4  flow.,  SOS;  Forgay  t).  Conrad,  6  How., 
201,  considered. 

Idem.  668 

26.  A  decree  of  the  oourt  below,  disposing  of  an 
Incidental  matter,  is  not  a  final  decree,  and  cannot 
be  appealed  to  this  court. 

Ayre»  v.  Carver,  1 79 

27.  So  held  of  a  decree  dismiasiDg  a  cross  bill 
filed  by  two  of  several  defendants. 

Idem.  17* 

28.  Where  a  decree  of  the  Circuit  Court  is  afflmi- 
ed,  and  the  cause  remanded  to  the  Circuit  Court. 
an  order  for  attachment  by  the  Circuit  Court 
against  the  defendant  to  enforce  the  original  de- 
cree, is  not  a  final  decree  on  which  an  appeal  can 
be  sustained. 

MeMUiten  v.  Perin,  857 

28.  Where  the  whole  of  the  cause  In  the  court  lie- 
low  was  not  disposed  of,  and  no  final  judgment  ren- 
dered, a  writ  of  error  from  this  oourt  will  not  lie. 
Holeombe  r.  McKvetek,  1080 

88.  Tbe  J  udlciary  Act  of  1780  authorises  this  oourt 
to  revlFC  final  judgments  by  a  writ  ot  error. 

McCarqo  v.  Chapman,  1091 

81.  A  decision  of  the  court  below  upon  a  rule  or 
motion  to  quash  an  execution,  is  not  of  that  char- 
acter. 

Idem.  lOSl 

82.  A  decree  u|>on  motion  to  dinolve  injunottoo 
Is  not  a  final  decree,  reviewable  by  this  court. 

Verden  v.  Coleman,  ST* 

88.  It  is  only  upon  final  judgments  or  decrees 
that  appeals  can  be  taken. 

Aiordeeai  v.  lAndaay,  084 

84.  This  rule  applies  to  appeals  from  district  to 
drcult  courts  as  well  as  to  appeals  of  this  oourt. 

id«m.  0*4 

85.  The  record  cannot  be  amended  here  by  tbe  In- 
sertion of  a  Judgment  agreed  upon  by  the  parties, 
without  its  first  haying  become  the  judgment  of 
the  District  Court. 

Idem.  9*4 

36.  This  court  cannot  overlook  a  fact  on  which 
its  jurisdiction  depends,  by  any  action  In  the  Cir- 
cuit Court  on  an  irreguUtr  appeal. 

Idem.  684 

37.  This  court  can  only.  In  such  case,  reverse  and 
remit  the  case  to  the  Circuit  Court,  that  it  may 
dismiss  the  api>eal,  that  the  parties  may  proceed  In 
District  Court  to  a  final  deoree. 

Idem.  6X4 

88.  To  authorize  an  appeal,  the  decree  must  be 
final  In  all  matters  within  the  pleadings. 

Idem.  6*4 

39.  When  the  basis  of  the  decree,  embracing  tbe 
equities  In  the  bill.  Is  found,  but  the  distrlbui  ton 
depends  upon  facts  referred  to  a  master,  until  tbe 
oourt  has  acted  upon  bis  report,  tbe  decree  is  not 
final. 

Craighead  v.  WttioH,  S3* 

68,  69,  60,  «t  U.  8. 
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(8)  PABTiaS. 

40.  Wher«  there  is  a  joint  decree  against  seTeial, 
one  of  tbem  cannot  appeal,  without  summons  and 
severance  from  the  rest. 

Shanrum  v.  Caoazot,  9iSB 

41.  Writs  of  error  to  remove  the  judfrment  of  an 
Inferior  tribunal  to  this  court  are  governed  by  tho 
priociplea  and  usages  of  common  law. 

Paunc  V.  NUat.  80S 

43.  No  one  can  bring  up  as  plaintiff  In  a  writ  of 
error,  the  Judgment  of  an  inferior  court  to  a  supe- 
rior one,  unless  he  was  a  party  to  the  Judgment  in 
the  court  beiow. 

Idem.  8»6 

48.  Nor  can  anyone  be  made  a  defendant  in  the 
writ  of  error,wbo  was  not  a  party  to  the  Judgment 
In  the  inferior  court. 

IiUm.  898 

44.  Where  a  party,  after  suit  brought,  oonveys 
his  interest  to  another,  and,  after  appeal,  died,  such 
other  cannot  be  substituted  In  his  pUoo  on  the  ap- 
peal. 

BarrflxauD.  Brant,  34 

46.  Only  those  can  be  substituted  who,  upon  the 

death  of  a  party,  succeed  to  the  interest  he  then  had. 

Idem.  34 

46.  Where  death  of  a  party  is  suggested  at  De- 
uemtwr  Term,  I8SI,  and  his  representatives  did  not 
appear  by  tenth  day  of  December  Term,  1884,  the  ac- 
tion must  be  entered  abated  as  to  him. 

lOem.  34 

(4)  PRAcnos  ON  Appbal. 

47.  A  cause  will  not  be  heard  upon  agreed 
statement.  It  is  not  the  transcript  required  by 
11th  and  Sist  rules. 

Curtfe  V.  Petapain,  880 

48.  Master's  report  should  be  made  in  court  be- 
low and  excepted  to,  and  ezooptions  passed  upon, 
In  order  to  a  review. 

Raniutm  v.  Winn,  388 

49.  If  the  master's  report  of  amount  due  la  too 
Kxeat,  it  must  be  excepted  to.  It  is  too  late  to  ob- 
ject to  it  here  for  the  first  time. 

Klmman  v.  Partthunt,  385 

60.  This  court  will  not  review  master's  report 
upon  objections  taken  here  for  the  first  time. 

UeMicken  v.  Pertn,  504 

61.  Where  trial  below  is  l»y  court,  without  Jury, 
a  special  verdict  or  agreed  statement  of  facts  is 
necessary  to  a  review  of  the  Judgment. 

Oaild  V.  Frontin.  890 

6S.  If  such  verdict  do  not  find  all  the  issues,  or 
the  agreed  statement  be  incomplete,  court  may 
award  a  venire  de  novo,  as  a  mistrial. 

Idem.  800 

58.  Where  no  error  oppears  on  face  of  record, 
and  no  bill  of  exceptions,  the  court  having  Juris- 
diction mustaffirm. 

Idem.  X90 

64.  Exceptions  not  taken  in  court  below  to  mas- 
ter's report,  will  not  be  heard  on  appeal. 

Hudgln*  v.  Kemp,  511 

65.  On  appeal,  if  security  he  sufBcient  to  remove 
the  cause,  although  not  sufBclent  to  stay  execu- 
tion, the  court  will  not  dismiss  the  appeal.         101 

Staff nrd  v.  Uninn  B'k  of  La; 

Slafnrd  V.  If.  O.  C.  &  B.  Co..  108 

56.  Court  below  must  execute  its  decree  notwith- 
standing an  appeal,  unless  security  on  the  same  de- 
(nree  be  given. 

idem.  101 

St.  When  security  on  the  decree  was  not  given 
on  appeal,  mandamun  issued  to  court  below  com- 
manding court  below  to  execute  its  decree. 

Idem.  101 

58.  The  Act  of  1789,  sec.^,  requires  that  the  writ 
of  error  should  be  made  returnable  on  a  oertain  day 
therein  named. 

CarroU  v.  Dnrteu,  803 

60.  The  transcript  of  the  record  must  be  filed  at 

the  term  next  succeedlngtheissuingof  the  writer 

the  taking  of  the  appeal,  in  order  to  bring  the  case 

within  the  Jurisdiction  of  the  court. 

Idem.  803 

60.  These  irregularities  were  not  waived  by  gen- 
eral appearance. 

Idem.  803 

61.  Appearance  does  not  preclude  the  party  from 
afterwards  moving  to  dismiss  for  want  of  Jurisdic- 
tioa,or  upon  any  other  sufflotent  ground. 

Idem.  803 

68.  When  the  record  does  notcontain  either  a  bill 
of  ei(ceptions,  special  verdict,  or  an  agreed  state- 
ment of  facts,  the  court  will  not  review. 

Suvdam  v.  WiUUumaon,  978 

See  How.  17,  18,  19,  90. 


68.  Rulings  of  the  oourt,  admitting  or  rejecting 
evidence,  can  only  be  brought  to  this  oourt  for 
revision  by  a  bill  of  exceptions. 

Idem.  978 

64.  Such  rulings  are  never  properly  Included  In 
a  special  verdict,  any  more  than  in  an  agreed 
statement  of  facts. 

Idem.  978 

65.  A  special  verdict  is  where  the  Jury  find  the 
facts  of  the  case,  and  refer  the  decision  of  the 
cause  upon  those  facts  to  the  court. 

Idem.  978 

66.  "The  court,  in  giving  Judgment,  is  confined  to 
the  facts  so  found. 

idem.  978 

67.  The  formal  preparation  of  such  a  verdict  is 
made  by  the  counsel  of  the  parties,  and  it  is  usu- 
ally settled  by  them,  subject  to  the  correction  of 
the  court. 

Idem.  978 

68.  After  the  special  verdict  is  arranged,  and  it  is 
reduced  to  form,  it  is  then  entered  on  the  record. 

Jdetn.  978 

60.  The  questions  of  law  arising  on  the  facts 
found  are  then  decided  by  the  court,  as  in  case  of  a 
demurrer. 

idem.  978 

70.  And  if  either  party  is  dissatisfied  with  the  de- 
cision, he  may  resort  to  a  court  of  error,  where 
nothing  is  open  for  revision  except  the  questions 
of  law  Inferentially  arising  on  the  facts  stated  In 
the  special  verdict.  ^ 

Idem.  078 

71.  Whenever theerror  isapparenton  the  raeord, 
it  is  open  to  revision,  whether  it  be  made  to  appear 
by  bill  of  exceptions,  or  in  any  other  manner. 

idem.  978 

72.  Whatever  the  error  may  be,  and  in  whatever 
stage  of  the  cause  it  may  have  occurred,  it  must 
appear  in  the  record,  else  it  cannot  be  revised. 

idem.  978 

78.  A  bin  of  exceptions  Is  the  safest  method,  and 
where  the  facts  are  disputed,  it  becomes  the  only 
effectual  mode  by  which  ail  the  rights  of  the  com- 
plaining party  can  be  preserved. 

Idem.  078 

74.  Where  there  is  no  dispute  in  regard  to  the 
facts,  the  same  purpose  may  ne  aocomplisbed  by  a 
special  verdict,  or  by  an  agreed  statement  of  facts. 

Idem.  978 

75.  Where  the  facts  are  without  dispute,  and 
agreed  between  the  parties,  a  statement  of  the  same 
may  be  drawn  up  and  entered  on  the  record,  and 
submitted  directly  to  the  court,  for  Its  decision, 
without  the  intervention  of  a  Jury. 

Idem.  978 

76.  Or  a  general  verdict  may  be  taken,  subject  to 
the  opinion  of  the  court  upon  the  facts  so  agreed. 

Iden».  078 

77.  And  in  either  case,  the  aggrieved  party  may 
bring  error  after  final  Judgment,  and  have  the 
questions  of  law,  arising  upou  the  facts  thus  spread 
upon  the  record,  re-examined,  as  in  the  case  of  a 
special  verdict. 

Idem. 

78.  A  demurrer  to  the  evidence  extends  only  to 
the  evidence  produced,  and  has  no  effect  at  all  upon 
the  rulings  of  the  court  by  which  it  was  received. 
It  is  to  be  allowed  or  denied  by  the  oourt. 

Idem.  978 

79.  The  same  effect  is  produced  and  the  same  ob- 
ject attained  when  either  party  demurs  to  a  ma- 
terial oortion  of  the  pleadings. 

Idem.  978 

80.  Another  method  by  which  certain  evidence 
may  be  incorporated  into  the  record  attbe  nMprius 
trial  is  by  ouer. 

Idem.  978 

81.  A  writ  of  error  is  an  original  writ,  and  lies 
only  when  a  party  is  aggrieved  by  some  error  in 
the  foundation,  proeeedrngs.  Judgment,  or  execu- 
tion. 

Idem.  978 

88.  Where  a  case  shall  be  made  with  leave  to  turn 
the  same  Into  a  special  verdict  or  bill  of  exceptions, 
the  party  shall  not  be  at  liberty  to  do  either,  at  bis 
election,  but  the  oourt  may,  if  they  think  proper, 
prescribe  the  one  which  he  shall  adopt. 

Idem.  978 

88.  The  paper  in  the  transcript  denominated  the 
"  case"  Is  not  a  part  of  the  record,  and  must  be 
wholly  disregarded  by  this  court. 

Idem.  978 

84.  Nothing  can  be  considered  upon  a  writ  of 
error  except  what  appears  upon  the  record. 

Idem.  978 
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85.  The  court  cannot  enter  a  Judtrment  of  non- 
suit upon  the  teliure  of  the  party  to  comply  with 
a  notice  to  produce  hooka  and  papers. 

Thompton  v.  SeUien,  1001 

86.  The  refusal  of  an  inferior  court  to  continue  a 
case  to  another  term  cannot  be  assigned  for  error 
here. 

Idem.  1001 

87.  Where  two  cases  Involve  same  queotions, 
STOW  out  of  one  transaction,  and  depeud  on  same 
facts,  they  must  be  arcuod  tOKetber.  1001 

AbUman  v.  Boom, 

88.  The  order  book  of  Circuit  Court  may  be 
amended  by  the  Insertion  of  the  appeal,  after 
term,  by  Judge's  dln;ction. 

Hudgitui  V.  Kemp,  Bll 

80.  Clerk  may,  and  should,  certify  to  the  appeal, 
without  the  order  being  previously  entered. 

Idem.  Oil 

90.  Vincinla  decisions  or  practice  cannot  affect 
the  mode  of  removtncr  case  from  an  inferior  to  an 
appellate  court  of  the  United  States. 

Idem.  Sll 

81.  Appeal  may  be  made  before  a  Judire  In  vaca- 
tion, as  well  as  In  court. 

Idem.  Sll 

OS.  When  made  in  court,  during  same  term  of 
decree,  no  citation  is  necessary— when  made  out  of 
court,  one  is  necessary. 

Idem.  Bll 

93.  That  record  does  not  show  a  citation,  is  no 

ground  for  dismlsMtl.    It  may  be  shown  aliunde. 

Idem.  »11 

9t.' Judge  out  of  court  may  approve  of  bond. 

Idem.  Sll 

95.  No  error  or  Irreirularlty  in,  or  want  of,  entry 
of  clerk,  can  deprive  appellant  ot  the  right  of  ap- 
peal. 

idem.  Bll 

96.  It  is  no  excuse  for  a  failure  to  Die  the  record 
In  time,  that  the  Clerk  of  the  Circuit  Court  could 
not,  consistently  with  bis  other  duties,  make  a 
transcript  of  It  within  the  time  allowed. 

Sturgets  e.  Honnid,  S61 

97.  Where  the  appellants  fail  to  file  the  record 
within  the  time  prescribed,  and  It  Is  filed  by  the 
appellee,  the  latter  may  have  the  cause  dismissed. 

U.  S.  V.  Frtmont,  808 

98.  Where,  after  decision  of  this  court,  nothing 
Is  done  In  the  District  Court  except  to  file  the  man- 
date of  this  court,  and  enter  it  on  Its  records,  there 
Is  no  ground  of  appeal. 

Idem.  SOa 

99.  Upon  motion  to  dismiss,  no  evidence  deAoni  the 
record  can  be  received  to  Impeach  it. 

Hudifins  V.  Kemp,  Bll 

100.  Ceniflcates  of  clerk  below,  inadmissible  for 
such  purpose.  Certiorari  is  the  proper  method  to 
correct  errors  or  omissions  in  record. 

Wem.  Bll 

101.  Exceptions  not  taken  In  trial  below,  and  not 
part  of  the  record,  cannot  be  noticed, 

I.athn>pt).Judw>n,  BBS 

102.  In  appeals,  the  transcript  must  be  filed  and 
case  docketed  at  the  term  next  succeeding  the  ap- 
peal. 

Steamer  Virginia  v.  Wett,  B94 

103.  If  not,  this  court  has  no  jurisdiction,  and  the 
case  must  be  dismissed. 

Idem.  B94 

101.  Butsuch  dismissal  does  not  bartbe  appellant 
from  a  new  appeal  at  any  time  within  five  years 
from  the  decree. 

Idem.  B»4 

106.  An  assignment  of  error  that  the  Judgment 
below  was  for  plaintiff,  whereas  It  should  nave  been 
for  defendant,  cannot  be  noticed. 

Stevens  o.  Qtadding,  B69 

106.  A  motion  to  amend,  or  file  an  answer  after 
default.  Is  not  subject  to  the  revision  of  the  court. 

Dean  v.  Mamn,  *76 

107.  Motion  to  dismiss  complainant's  bill,  upon 
proof  that  they  had  parted  with  all  their  Interest 
in  the  subject-matter  of  the  suit,  was  properly 
overruled.  Idem.  870 

106.  The  refusal  of  the  Circuit  Court  to  permit  a 
supplemental  bill  to  be  filed,  was  a  matter  of  dis- 
cretion In  the  court;  and  It  affords  no  ground  for 
the  reversal  of  the  decree. 

Idem.  870 

109.  On  a  writ  of  error  to  this  court  a  statement 
of  facts  by  the  Judge  may  be  drawn  up  and  or- 
dered to  be  filed,  nunc  pro  tune. 

MeOavock  v.  Woodlief,  1884 

104« 


110.  If  an  appeal  is  taken  in  court  at  the  time  of 
rendering  the  decision,  or  during  the  term,  no  ci- 
tation Is  necessary. 

SiUbu  V.  Flmte,  SM 

111.  When  thus  taken  it  Ik  regular,  and  stays  exe- 
cution in  the  court  below. 

idem.  Stt 

112.  Also,  If  taken  within  ten  days  after  the  de- 
cree Is  settled  and  signed  by  the  Judge,  and  filed 
with  the  Clerk,  it  is  in  time  to  stay  the  prooeedinn. 

idem.  sn 

118.  A  party  wishing  an  appeal  should  make  an 

application  for  Its  allowance  In  open  court,  or  to 

the  .ludge  at  bis  chambers,  and  should  name  his 

securities. 

Mussina  v.  Cavazot,  ST8 

114.  Less  than  all  the  defendants  In  a  joint  de- 
cree cannot  apDcal  without  asummons  and  sever- 
ance in  the  court  below. 

idem.  878 

lis.  By  the  Judiciary  Acta  of  1788  and  1803.  the 
party  may  take  his  appeiU  at  any  time  wltbln  fire 
years  after  the  passing  of  the  decree  by  the  infe- 
rior court. 

U.  S.  v.  Paeheeo,  SSO 

116.  The  discontinuance  of  an  appeal  Is  but  mat- 
ter of  course,  but  only  by  leave  of  the  court. 

U.  S.  V.  Minn.  B.  R.  Cn.,  S«7 

117.  It  is  usually  granted,  unless  some  special 
rsason  for  retaining  It  be  shown. 

Idem.  S«7 

118.  Usually  not  allowed.  If  party  intends  to  bring 
new  appeal.  But  when  the  Attomey-OenetBl 
avers  that  other  questions,  not  on  the  record,  are 
material  to  be  considered,  leave  will  be  granted. 

idem.  847 

119.  When  the  error  alleged  does  ootappearoa 
the  face  of  the  record  or  on  demurer,  a  bill  of  ex- 
ceptions is  the  only  mode  of  bringing  a  case  be- 
fore this  court  for  review. 

Oraltam  v.  Bayne,  •6B 

120.  Where  there  is  no  dispute  as  to  the  facts, 
counsel  may  agree  upon  a  case  stated,  in  the  nat- 
ure of  a  special  verdict ;  and  the  Judgment  of  the 
court  below  on  such  case  stated,  or  verdict,  may  be 
reviewed  here  on  writ  of  error. 

idem.  »6S 

121.  Where  there  is  a  case  stated,  or  special  ver- 
dict, the  court  of  error,  if  It  reverses,  must  enter 
the  correct  Judgment. 

Idem.  SOS 

122.  If  the  special  verdict  be  ambiguous  or  imper- 
fect ;  if  it  find  but  the  evidence,  and  not  the  fkctt 
themselves,  or  but  part  of  the  facts.  It  Is  a  mistrial, 
and  a  osnire  de  novo  must  be  awarded.  No  judg- 
ment can  be  rendered  on  an  imperfect  verdict  or 
case  stated. 

idem.  8«S 

123.  No  agreement  of  counsel  can  substitute  the 
evidence  of  facts  for  the  facts  themselves,  or  re- 
quire the  opinion  of  the  court  on  an  Imperfect 
statement  of  facts. 

idem.  SOS 

124.  Proceedings  before  the  Board  of  ComminslOD- 
ers  to  settle  land  claims  In  California  may  lie  re- 
moved to  the  District  Court  in  conformity  with  the 
Act  of  1852.  The  filing  of  the  transcript  by  the  Board 
is  notice  of  the  removal  to  the  prevailing  party. 

U.S.o.Rttehif,  *»• 

125.  An  exception  must  show  that  it  was  taken 
and  reserved  by  the  party  at  the  trial,  but  it  may 
be  drawn  out  in  torm  and  sealed  by  the  Judge 
afterwards. 

U.  S.  V.  BreitUna,  ••• 

126.  The  fact  that  a  party  made  the  point  at  the 
trial,  and  the  court  decided  it  against  him,  is  not 
sufflcient  to  bring  the  question  before  this  court. 
He  must  show  that  he  excepted  to  the  decision. 

idem.  ••• 

127.  The  Statutes  of  Minnesota  have  provided 
for  an  appeal  from  the  District  to  the  Supreme 
Court,  on  an  interlocutory  order  (Slat.  Minn.,  p. 
414,  sec.  7),  but  that  practice  cannot  govern  this 
court  In  revising  the  iudgment  of  the  court  belnw. 

iiolcmnbe  r.  McKuMeH,  10»0 

128.  No  instruction  to  the  jury,  given  or  refused, 
can  be  brought  here  forrevlslon,  unless  the  record 
shows  that  exception  to  it  was  tsken  or  naer»cJ 
while  the  Jury  was  at  the  bar. 

Bryan  v.  Fnrtyth,  674 

129.  An  exception  after  judgment Isunaatbariaed. 
and  the  decisions  and  rulings  to  which  it  refers 
cannot  be  considered  upon  writ  of  error. 

Idem.  C74 

58,  69.  fiO,  61  r.  S. 
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180.  No  waat  of  juiisdlotlon  sppeared  oa  the  faoe 
«f  tbeorlKlnalblll,  and  the  dereadanta  appeared 
4Uid  defeaded,  and,  aa  tbe  bill  of  revivor  is  but  a 
■contlnuanoe  of  that  suit,  tbe  reaideooe  of  tbe  par- 
ties at  the  time  It  was  aied  is  altogetber  Immaterial. 
JThyU  V.  Oibbei,  1016 

131.  The  objection  that  the  court  bad  not  juris- 
diction In  the  original  suit,  comes  too  late  after 
tbe  mandate  has  gone  down  to  tbe  court  below. 

Idem.  1016 

183.  In  a  case  certified  for  division  of  opinion,  if 
the  question  Is  abstract  and  general,  the  case  will 
■be  remanded. 

OMvte  V.  Knox  Ins.  Co.,  400 

183.  The  absence  of  the  original  writ,  or  tbe  sup- 
ply of  a  copy,  in  the  record,  ut  no  objection. 

T.JcC.B.B.C».v.  Myen,  880 

184.  On  writ  of  error,  trial  by  court,  so  much 
only  of  the  evidence  as  is  necessary  to  present  the 

•questions  of  law  to  be  reviewed,  should  be  returned. 
Arthun  v.  Hart,  80 

13S.  It  will  be  assu  med  that  all  material  testimony 
has  been  returned ;  that  not  returned,  will  be  pre- 
sumed not  applicable. 

Jdtm.  80 

188.  The  improper  exclusion  of  testimony,   In 

such   case.  Is  error-except,  where  it  is  merely 

•cumulative,  upon  question  of  fact.  Its  exclusion 

onay  be  held  Immaterial. 

Iflem.  30 

187.  TbeStatepractioelnliOulslanaregulatlngap- 
<peal8,does  not  apply  to  writs  of  error  In  this  court. 

idem.  30 

188.  Where  tbe  Judge  states  the  facts,  and  those 
-facts  will  sustain  his  judgment  upon  one  view  of 
:the  law  only,  and  that  an  Incorrect  one,  this  court 

may  review  his  dedaion. 

7d«m.  30 

ISO.  Manner,  in  court  below,  in  which  tbe  ques- 
tions should  be  raised,  and  exceptions  taken. 

Idem.  SO 

_A.RBITRATION  AND  AWARD. 

1.  Nothing  Is  Included  In  a  submission  to  an  ar- 
l>itrator  but  the  subject-matter  involved  In  It. 

r.  *  C.  R.  B.  Co.  V.  Myen,  380 

2.  If  an  arbitrator  embrace  In  a  single  conclusion 
matter  not  submitted,  so  it  cannot  be  separated, 
«ho  award  Is  bad. 

Idem.  880 

3.  This  court  cannot  revise  mistakes  «f  law  or 
•fact,  of  arbitrator,  upon  matterssubmltted. 

Idem.  880 

4.  Arbitration  should  receive  every  enoourage- 
itnent  from  courts  of  equity. 

BuTcMXv.MarOi,  06 

5.  tf  the  award  be  within  the  submission,  and 
-contains  the  honest  decision  of  the  arbltratoT8,af  ter 
j>  full  and  fair  hearing,  it  will  not  be  set  aside  for 
error,  either  In  law  or  fact. 

Idem.  06 

6.  To  Induce  the  court  to  interfere,  there  must 
be  corruption  or  gross  mistake,  apparent  on  the 
J^Boe  of  the  award,  or  by  the  evidence. 

idem.  96 

7.  Bvery  presumption  is  in  favor  of  the  award. 

Idem.  06 

8.  It  cannot  be  inferred  that  the  arbitrators  went 
t>eyond  the  submission  because  they  admitted  ille- 
gal evidence. 

Idem.  06 

B.  Although  this  court  would  not  have  assessed 
so  large  damages,  yet  that  Is  not  conclusive  evl- 
■dence  of  fraud  or  corruption. 

Idem.  96 

10.  The  admission  of  Illegal  evidence,  or  taking 
the  opinion  of  third  persons.  Is  not  misbehavior 
-to  aSeot  tbe  award. 

Idem.  96 

.ASBIGNHENT. 

1.  The  assignee  of  a  claim  against  a  foreign  gov- 
.«mment  will  be  entitled  to  the  money  recovered 
4bereon. 

Z,ewl«  V.  BeO,  80S 

2.  Assignment  of  all  right  and  interest  in  a  claim 
transfers  the  commissions  for  soliciting  the  claim. 

JtfeBbKr  v.  QttOiee,  1 3 1 

8.  Assignment  of  a  fund  arising  from  an  illegal 
transaction,  subsequent  to,  and  Independent  of, 
■such  bsnaactlon.  Is  valid. 

Idem.  131 

4.  If  the  fund  be  paid  for  tbe  other  party  to  a 

third  person,  he  cannot  set  tbe  llleaallty  of  the 

transaction,  to  avoid  payment  over  of  it,  nor  can  a 

fiee  flow.  17,  18,  19,  20. 


party,  receiving  the  fund,  avoid  paying  to  an  as- 
sociate his  share  of  it. 

rd«m.  131 

5.  Any  words  which  show  such  intention  are 
sufficient  to  transfer  a  chose  In  action. 

Warner  c.  Truly,  816 

8.  A  mere  expectancy  Is  assignable  In  equity. 
Idem.  816 

7.  Where  an  equity  in  a  chose  in  action  has  been 
suocesstvely  asdgned  to  two  Innocent  persons, 
their  equities  are  equal. 

Jvtdmn  v.  Corcoran,  981 

8.  But  where  one  of  them  has  drawn  to  his  eq- 
uity a  legal  title  to  tbe  fund,  bis  right  is  the  better. 

Idem.  881 

ATTACHMENT. 

1.  A  creditor  attaching  a  debt  by  garnishment, 
takes  It  subject  to  all  equitable  defenses. 

Wanzer  v.  Truly,  918 

9.  In  Alabama,  tbe  adverse  claimant  of  property 
or  effects  seized  on  attachment  by  creditor,  must 
prove  the  bona  ;ide«  of  bis  claim.  If  It  is  derived  from 
the  debtor  after  the  origin  of  the  creditor's  de- 
mand. 

waiiamtv.  Hm,  S70 

a.  By  the  Virginia  attaobment  law,  tbe  fund  is 
In  custody  of  the  law,  and  the  garnishee  cannot  be 
sued  a  second  time. 

Matanglu  v.  Boyd,  845 

4.  Only  legaldefenses  can  be  made  to  an  attach- 
ment. 

MeLauf/hUn  v.  Swann,  8ST 

5.  Attachment  will  hold  a  baUmoe  of  moneys  in 
hands  of  trustee,  after  trust  oolects  have  been 
satisfied. 

idem.  357 

6.  A  decree  in  another  cause  which  excepts  the 
rights  of  attaching  creditor  does  not  affect  him. 

Idem.  85T 

ATTORNET. 

1.  That  an  attorney  of  a  party  to  the  record  has 
a  lien  on  tbe  judgment  for  his  oosts,is  no  objection 
to  a  dismissal  of  the  case. 

Plott  V.  Jerome,  693 

2.  To  permit  the  attorney  to  control  the  proceed- 
ings, would  be  oompelllng  the  client  to  carry  on  tbe 
litigation  at  his  own  expense  for  the  attorney's 
benefit. 

Idem.  69S 

BANKRUPTCY. 

1.  Claims  for  unlawful  seizure  of  property  of 
bankrupt  passes  to  assignee. 

Ctorko.CIor*.  7t 

2.  Sale  by  assignee  to  bankrupt,  of  all  his  rights 
of  property  for  a  nominal  sum,  does  not  pass  a 
claim  for  a  large  amount,  concealed  by  the  bank- 
rupt from  the  assignee. 

Idem.  »T 

3.  Such  claim,  when  afterwards  recovered  by 
bankrupt,  can  be  reached  by  a  creditor  after  bank- 
rupt's dlsoharge. 

Idem.  7T 

4.  Creditor  is  proper  party  to  file  a  bill  for  the 
fund,  for  all  the  creditors. 

Idem.  77 

5.  That  creditor  had  not  made  himself  a  party  to 
the  proceedings  In  bankruptcy,  or  proved  his  debt, 
is  immaterial. 

idem.  77 

8.  Tbe  8tb  section  of  theBankrupt  Law  requiring 
action  to  be  brought  within  two  (years,  not  appli- 
cable. 

Idem.  77 

T.  The  Bankruptcy  Law  has  given  the  District 
Court  exclusive  jurisdiction  in  all  matters  in  bank- 
ruptcy. 

Cnmmeroiol  Bank  v.  Buekner,  869 

8.Nootber  court  can  annul  the  decreeof  the  bank- 
rupt's discharge  as  to  parties  to  the  decree  of  the 
dlsoharge,  who  proved  their  debts,  and  who  have 
taken  a  dividend. 

Idem.  869 

8.  Circuit  Courts  have  not  jurisdiction  to  annul 
the  dlsoharge  In  bankruptcy  for  fraud  In  a  suit  by 
a  creditor  who  had  proved  his  debt,  assented  to  tbe 
bankrupt's  dlsoharge,  and  taken  a  dividend  out  of 
the  bankrupt's  estate. 

Idem.  869 

10.  As  between  a  receiver  In  a  creditor's  suit, 
though  first  appointed,  and  the  assignee  in  bank- 
ruptcy, the  latter  has  the  better  right  to  money 
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•warded  to  the  bankrupt  debtor  by  V.  S.  Commi»- 
•toners. 

Booth  V.  aarh,  164 

11.  Ulsoharge  lo  bankruptcy  does  not  free  from 
estoppels  arising  from  oovenants  of  warranty  in 
deedB. 

Bush  V.  Ptnon,  278 

12.  Covenantor  is  still  estopped,  though  dla- 
oharKed  In  bankruptcy,  from  setting  up  after-ao- 
qulred  title.  ' 

Idem.  978 

BILLS.  NOTES  Ain>  CHECKS. 

1.  A  protest  containing  a  copy  of  the  bill  in  every 

8 articular,  except  an  error  in  the  christian  name  of 
le  acceptor's  agent,  is  good. 

Denttiiitoun  v.  SUvxirt,  *88 

2.  Slight  mistakes,  or  variances  of  letters,  oreven 
words,  will  not  vitiate  the  protest,  when  the  sub- 
stance !<■  retained. 

Idem.  838 

8.  Question  of  sufficiency  of  protest  and  notice 
of  non-payment  of  a  bill  is  for  the  court,  upon  the 
evidence,  not  for  the  jury. 

Wat»tm  V.  Tarpleu,  80» 

4.  Holder  of  bill  may  sue  the  drawer  immediately 

after  pn-aentment  for,  and  refusal  of  acceptance. 

Idem.  SO0 

.  He  need  not  wait  until  bill  matures. 

Idem.  509 

t.  The  holder  must  protest  for,  and  give  notice 
of  non-acceptance,  but  need  not  afterwards  prevent 
for  payment.  809 

Idem. 
T.  Having  proved  protest  and  notice  for  non-ac- 
ceptance, he  need  not  show  protest  and  notice  for 
non-payment,  in  order  to  recover. 

Idem.  809 

8.  If  one  party,  intending  to  aooommdate  another, 
signs  his  name  to  a  blank  paper,  he  authorizes  the 
other  to  whom  he  delivers  It,  and  for  whose  accom- 
modation It  was  made,  to  fill  up  the  blank. 

OiKHiman  v.  Simimdit,  934 

9.  To  impeach  the  title  of  a  holder  for  value  of 
negotiable  papers  by  proof  of  any  facts  and  dr- 
oumstanees  outside  of  the  instrument  Itself,  it 
must  be  tlrst  shown  that  he  bad  knowledge  of  such 
facts  and  circumstances  at  the  time  the  transfer 
was  made. 

Idem.  934 

10. 1  f  the  Jury  flndthat  he  bad  not  such  knowledge, 
then  he  isentltied  to  recover,  unless  the  transaoi  ion 
was  attended  by  t>ad  faith,  even  though  the  instru- 
ment had  been  lost  or  stolen. 

Idem.  934 

11.  A  suspension  of  an  existing  demand.  Is  a  suffi- 
cient and  valid  consideration. 

Idem.  934 

12.  The  surrender  of  other  instruments,  although 
held  as  collateral  security,  is  also  a  good  consider- 
ation. 

7d«fn.  984 

13.  If  there  was  a  present  consideration  at  the 
time  of  the  transfer,  independent  of  the  previous 
indebtedness,  a  party  acquiring  a  negotiable  instru- 
ment tN.'fore  its  maturity  as  a  oolhiteral  security  to 
a  pre-existing  debt,  without  knowledge  of  the 
facts  which  impeach  the  title  as  between  the  ante- 
ocdent  parties,  thereby  becomes  a  holder  in  the 
usual  course  of  business. 

Idem.  984 

14.  And  his  title  Is  complete,  so  that  it  will  be  uu- 
ailected  by  any  prior  equities  between  other 
parties,  at  least  to  the  extent  of  the  previous  debt, 
for  which  It  is  held  as  collateral. 

Idem.  984 

16.  An  unconditional  promise  by  the  Indorser  of 
a  bill  to  pay  it,  oran  aoknnwiedgmentof  his  liabili- 
ty, and  knowledge  of  his  discharge  by  the  laches  of 
the  holder,  will  amount  to  an  Implied  waiver  of 
due  notice  of  a  demand  of  the  drawer,  acceptor,  or 
maker. 

Stgertim  v.  Uathevn,  989 

16.  In  action  by  bona  hde  holder,  for  value,  of  a 
bill,  against  acceptor,  it  is  no  defense,  that  holder 
knew  at  time  be  took  the  bill  that  it  was  given  for 
part  price  for  building  a  mill,  and  that  it  nad  been 
defectively  constructed,  if  defendant,  upon  prom- 
ise of  the  builders  to  repair  the  defects,  bad  agreed 
to  accept,  and  had  accepted,  the  bill  uncondition- 
ally. 

Arthunv.  Bart,  80 

17.  Plalntitt  may  prove  by  admissions  of  a  de- 
fendant, that  all  the  steps  necessary  to  charge  him 
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as  an  Indorser  or  drawer  of  a  bill  of  exchange  bara 
been  taken. 

Hyde  v.  Statu,  874 

18.  Proof  of  an  acknowledgment  of  bis  liability 
to  pay  the  bill,  is  competent  evidence  to  go  to  a  jnry 
as  evidence  of  notice  of  dishonor. 

Idem.  874 

19.  A  parol  contract  that  a  bill  of  exchange 
should  not  be  presentable  till  a  distant,  uncertain, 
or  undefined  period,  tends  to  alter  and  vary,  iu  a 
very  material  degree,  its  operation  and  effect,  and 
is  admiaslble  in  evidence. 

Bruvm  V.  WUtv,  96» 

BROKER. 

Broker  must  complete  the  sale ;  that  is,  he  must 
find  a  purchaser  In  a  situation  and  ready  and  will- 
ing to  complete  the  purchase  on  the  terms  agreed 
on,  before  he  is  entitled  to  bis  commissions. 

MeOavock  v.  WoodUet^  •** 

CARRIER. 

Sbb  Shippino,  &c. 

1.  Charter-party  should  be  liberally  constraed. 
Lien  of  owner  of  ship  for  freight  may  t>e  waived 
by  stipulations  inconsistent  therewith. 

Baynumd  v.  Tymn,  47 

2.  Time  and  place  for  payment  of  freight,  other 
than  those  for  delivery  of  cargo,  a  waiver  of  the 
owner's  lien. 

Idem.  47 

8.  Where  there  are  dealings  between  merchants 
for  successive  cargoes  of  merchandise  on  time,  for 
which  notes  would  be  given,  under  arrangement 
that  the  buyer's  balance  of  account  should  always 
be  under  a  certain  sum,  and  the  buyer  exceeds 
that  amount  and  refuses  to  pay  sufficient  to  bring 
the  account  within  that  sum,  the  seller  may  stop 
the  delivery  of  the  undischarged  portions  of  the 
cargoes,  though  the  same  was  lo  course  of  I>eing 
delivered  to  the  buyer  upon  tlie  seller's  indorse- 
ment of  the  bills  of  lading. 

Magtert  v.  Barreda,  48* 

4.  A  cargo  delivered  and  not  paidlfor,  must  be 
reckoned,  in  ascertaining  balance  due  by  seller, 
though  notes  had  been  given  for  the  same. 

Idem.  4a8 

5.  Such  stoppage  of  delivery  of  the  orgoes, 
notwithstanding  the  indorsement  and  delivery  of 
the  bills  m  lading  to  the  seller,  is  no  bar  to  a  re- 
covery of  the  amount  due  for  the  merchandise 
delivered. 

Idem.  4«» 

6.  In  bills  of  lading  by  wliicb  the  owners  of  the 
%-essel  stipulated  to  deliver  cotton  at  New  Orleans. 
"  the  dangers  of  the  river  only  excepted :"  Held, 
that  Are,  even  accidental,  was  not  within  the  excep- 
tion. 

Garrison  ti.  ilemjMt  Ins.  On.,  68^ 

7.  Such  owners  were  liable  for  the  cotton  loot  by 
accidental  fire. 

idem.  6ft» 

8.  The  language  of  the  bills  of  lading  have  a  defl- 
nite  legal  meaning,  which  slight  proof  of  costom 
could  not  change. 

Idem.  688 

0.  Where  potatoes  were  shipped  at  Hamburg,  un- 
sound and  unfit  to  ship,  and  were  lost  by  decay  oo 
the  voyage,  the  vessel  is  not  liable  for  such  loss. 

Ship  H.  V.  Wtsuman.  888 

CASE. 


Sis  Appbai. 


CHAKPERTT. 

1.  A  creditor  may  assign  a  debt,  after  bringing 
suit  therefor,  and  such  transfer  Is  not  witliln  the 
Statutes  of  Champerty  and  Maintenance. 

LevHs  V.  BeU,  808 

2.  The  want  of  a  full  money  consideration,  as 
between  father  and  son,  and  brother  and  brotber, 
will  not  render  a  transfer  champertous. 

Idem.  8«8 

3.  Where  the  legal  title  to  the  land  was  oonreyed 
to  plalntllf  in  trust  for  himself  and  othcn,  the  suit. 
wss  necessarily  brought  in  his  name.  Such  a  trans- 
action has  none  of  the  cbaracterlstios  of  champer- 
ty. 

Idem.  808 

4.  In  Louisiana,  an  attorney  though  forbidden  to 
purchase  litiiriuus  rights,  may  purchase  a  title  after 
settled  by  judgment. 

McMieken  c.  Perin,  8*4 
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CITIZEN. 

1.  Dred  Scott  was  a  nein^>  slave  and  was  brought 
into  IlIlaolB,  a  free  State,  and  Into  the  free  terri- 
tory of  the  United  States,  for  about  four  years; 
durlDK  which  time  he  was  married  to  another  negro 
•lave  also  in  said  free  territory.  One  of  their 
children  was  bom  on  the  Mlstdssippi,  north  of  the 
north  line  of  Missouri,  and  another  in  the  State  of 
Missouri.  Held,  that  be  could  not  be,  and  was  not, 
a  citizen  of  the  State  of  Missouri  witbia  the  mean- 
ing of  the  Constitutinn  of  the  United  States,  and 
therefore  was  not  entitled  to  sue  in  its  courts. 

Dred  Seott  v.  SanMord,  691 

S.  The  Icgrlslation  and  histories  of  the  times,  and 
the  ianffuage  used  In  the  Declaration  of  Independ- 
ence, snow  that  neither  the  class  of  persons  who 
had  been  imported  as  slaves,  nor  their  descendants. 
whether  they  had  become  free  or  not,  were  then 
acknowledged  a  part  of  the  people,  nor  Intended 
to  be  included  in  the  ^neral  words  used  In  that  in- 
strument. 

Mem.  691 

3.  The  descendants  of  Africans  who  were  Im- 
ported Into  this  country  and  sold  as  slaves,  when 
emancipated,  or  who  are  born  of  parents  who  bad 
become  free  before  their  birth,  are  not  citizens  of  a 
State  In  the  sense  in  which  the  word  "  citizen  "  Is 
used  in  the  Constitution  of  the  United  States. 

Idem.  691 

4.  The  enslaved  African  race  were  not  Intended 
to  be  Included  in,  and  formed  no  part  of,  the  people 
who  framed  and  adopted  the  Declaration  of  Inde- 
pendence. 

Idtm.  691 

5.  When  the  framers  of  the  Constitution  were 
oonferrlnff  special  rights  and  privileges  upon  the 
oitlzens  of  a  State  in  every  other  part  of  the  Union, 
it  is  impossible  to  believe  that  thaee  rights  and  priv- 
ileges were  intended  to  be  extended  to  the  negro 
race. 

Iilem.  691 

COUUSION. 

SBB  NATIOAXtON. 

CONGRESS. 

1.  Act  of  Comrress  declaring  bridge  over  Ohio 
River  a  lawful  structure,  supersedes  a  previous  de- 
cree of  the  court  declaring  it  an  obstruction  to 
navigation  and  directing  Its  removal. 

Penn»ylvania  v.  Whetling  A  B.  Bridge,       43S 

S.  Congress  cannot  amend  a  judgment  upon  pri- 
vate rights,  but  can  one  founded  on  Interference 
with  a  public  right  under  the  regulation  of  Con- 


idem.  435 

8.  Compact  between  Virginia  and  Keatuclcy  can- 
not restrict  the  power  of  Congress  to  regulate  the 
commerce  among  the  States. 

Idem.  4&B 

CONSTITUTIONAL  LAW. 

1.  The  provisions  of  the  United  States  Constitu- 
tion in  relation  to  the  personal  rights  and  privileges 
of  a  citizen,  do  not  embrace  the  negro  African  race 
In  this  country  at  the  time  of  Its  adoption,  or  who 
might  afterwards  be  imported,  who  had  then  been 
or  should  afterwards  be  made  free  In  any  State. 

Dred  Scoft  v.  Sandfnrd.  691 

2.  Such  provisions  of  the  Constitution  do  not  put 
It  in  the  power  of  a  State  to  malce  one  of  that  race 
a  citizen  of  the  United  States  and  to  endue  bim 
with  the  full  rights  of  citizenship  in  every  other 
State  without  their  consent. 

Idem.  691 

3.  The  Constitution  of  the  United  States  does 
not  act  upon  one  of  the  negro  race  whenever  he 
shall  be  made  tree  under  the  laws  of  a  State,  and 
raise  him  to  the  rank  of  a  citizen  and  clothe  him 
with  all  the  privileges  of  a  citizen  in  every  other 
State  and  in  its  own  courts. 

7dem.  691 

4.  The  right  of  property  in  a  slave  is  distinctly 
and  expressly  affirmed  In  the  Constitution. 

Idem.  691 

6.  The  Act  of  Congress  which  prohibited  a  citizen 
from  holding  and  owning  property  in  slaves  in  the 
Territory  of  the  United  States  north  of  the  line 
therein  mentioned  (thirty-slj(  degrees,  thirty  min- 
utes north  latitude)  is  not  warranted  by  the  Con- 
stitution, and  Is  therefore  void. 

Idem.  691 

6.  Dred  Scott  was  a  negro  slave  and  was  brought 

See  How.  17,  i8,  18,  90. 


into  Illinois,  a  free  State,  and  Into  the  free  Territory 
of  the  United  States,  for  about  four  years ;  during 
which  time  he  was  married  to  another  negro  slave 
also  In  said  free  territory.  One  of  their  children 
was  born  on  the  Mississippi,  north  of  the  north  line 
of  Missnurl,  and  another  in  the  State  of  Missouri. 
Meld,  that  he  could  not  be,  and  was  not,  a  citizen 
of  the  State  of  Missouri  within  the  meaning  of  the 
Constitution  of  the  United  States,  and  therefore 
was  not  entitled  to  sue  in  its  courtn. 

Idem.  691 

I.  Neither  Dred  Scott  himself  nor  any  of  his  fam- 
ily were  made  free  by  being  carried  into  such  ter- 
ritory, even  if  they  bad  been  carried  there  by  their 
owner  with  the  Intention  of  becoming  a  permanent 
resident. 

Idem.  691 

8.  Nor  was  Scott  made  free  by  being  taken  Uy 
Rock  Island,  in  the  State  of  Illinois.  As  Scutt  was 
a  slave  when  taken  into  the  State  of  Illinois  by  his 
owner,  and  was  there  held  as  such  and  brought  back 
Into  Mii<souri  in  that  character,  hlsntotttsasfreeor 
slave  depended  on  the  laws  uf  Missoud,  and  not  of 
Illinois. 

Idem.  691 

».  He  and  his  family  were  not  free,  but  were,  by 
the  laws  of  Missouri,  the  property  of  defendant. 

Idem.  691 

10.  Th»  words  of  the  Constitution  should  be  given 
the  moaning  they  were  intended  to  liear  when  that 
Instrument  was  framed  and  adopted. 

idem  691 

II.  The  Act  of  Aug.  31, 18S2,  as  to  removal  of  the 
case  to  the  District  Court,  is  constitutional. 

U.  S.  V.  RUehU,  8S» 

12.  A  law  of  a  State  forbidding  taking  oysters  In 
waters  of  the  State  with  a  scoop  or  drag,  and  for- 
bidding the  vessel  so  engaged.  Is  not  repugnant  to 
the  Constitution  of  the  United  States. 

Smith  V.  Jlarylatul,  a6» 

13.  Act  of  Congress  declaring  bridge  over  a  river 
a  lawful  structure  Is  not  in  conBlct  with  the  clause 
of  the  Constitution  that  no  preference  shall  be 
given  to  the  ports  of  one  State  over  those  of  an- 
other. 

Penn«t/(tian(a  t>.  WTieeUng  <t  B.  Bridge,        43» 

14.  Such  a  law  Is  not  an  er  poet  facto  law.  These 
terms  relate  to  criminal  cases  only. 

Carpenter  n.  Pennsulvdnto,  137 

15.  Such  law  does  not  violate  the  Constitution, 
treaties,  or  laws  of  the  United  States. 

Idem.  187 

16.  Charter  of  a  bank  providing  that  a  percentage 
of  its  protils  should  be  paid  to  the  Stale  in  lieu  of 
all  taxes,  is  a  oontract  not  to  tax  the  bank  any 
greater  sum. 

D-Ktoe  t).  TTooiseu,  401 

Meehanie's  Bank  v.  Thomcu,  46* 

17.  A  subsequent  law  imposing  additional  taxes 
on  the  bonk  is  unconstitutional. 

Idem.  46© 

18.  A  change  of  the  State  Constitution  since  the 
charter  of  the  bank,  cannot  release  the  Stale  from 
the  contract  in  the  charter. 

Idem.  4«0 

19.  The  5th  amendmenjt  of  U.  8.  Constitution  Is 
not  applicable  to,  or  restrictive  of,  the  legislation 
uf  the  States. 

Idem.  460 

20.  Distress  warrant.  Issued  by  solicitor  of  treas- 
ury agalnstdelinquontooilecior,  is  due  process  of 
law,  and  not  forbidden  by  the  Constitution. 

Murray  v.  HobtAen  L.  Co.,  87» 

21.  It  Is  not  invalid  within  the  Constitution  be- 
cause issued  without  oath  or  affirmation. 

Idem.  37 » 

22.  The  adjustment  of  balances  due  from  account- 
ing ofllces,  not  a  judicial  controversy. 

Idem.  37» 

23.  Constitutional  provision  that  in  suits  at  com- 
mon law  where  the  value  exceeds  $20,  the  right  of 
trial  by  jury  shall  be  preserved,  does  not  apply  to 
equity  courts. 

Shields  t>.  Thomas,  36» 

CONTRACT. 

Sex  Patbnt. 

1.  When  time  is  of  the  essence  of  the  contract. 

.Stituonv.  iXmsman,  96« 

2.  Time  may  be  essence  of  contract  by  stipulation 
or  the  nature  of  the  property. 

Seei>mbe  c.  Steele,  833 

3.  It  must  appear  that  the  parties  made  time  or 
place  essential  to  the  contract  or  they  will  not  be  so 
regarded. 

Idem.  83S 
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4.  An  agreemeat  between  partners  that  one  of 
them  aloneshall  conduct  the  business,  Unot  void  as 
in  restraint  of  trade. 

Klnnman  v.  Parkhunt,  »»» 

6.  The  partner  selUnff  could  not  secretly  acquire 
an  outstandtnir  right,  and  set  it  up  a^ost  the 
other. 

Idem.  3*" 

6.  Those  who  deal  In  the  bonds  and  oblt^tlon  of 
«  soverel^rn  State  must  rely  on  the  sense  of  Justice 
«nd  good  faith  of  the  State. 

Bank  of  Washington  v.  Ark,  0»» 

T.   Charter  of  the  bank  having  provided  that  a 

percentage  of  its  proflts  should  be  paid  to  the  State 

In  lieu  of  all  taxes,  is  a  contract  not  to  tax  the  bank 

any  greater  sum. 

jDodue  V.  WimUey,  **1 

Mechanic's  Bank  v.  Thomas,  •*«0 

8.  A  sutraequent  law  Imposing  additional  taxes  on 
the  bank,  is  unconstitutional.  OO 

Idem. 

9.  Change  of  Constitution  since  charter  of  bank, 
cannot  release  the  State  from  the  contract  in  the 
charter. 

Idem.  ««0 

10.  A  warehouse  receipt  given  in  pursuance  of  an 
agreement  that  plalntitrs  were  to  advance  on  the 
property,  dispose  of  It  and  receive  their  pay  there- 
from, confers  on  the  plalntllT  who  had  made  the 
advances,  full  power  to  dispose  of  the  property  for 
advances  under  such  contract. 

McCuUough  v.  RiioU,  6«1 

11.  A  license  to  the  person  giving  such  receipt  to 
prepare  the  property  for  market  and  select  the 
markets  and  puri^hascrs,  was  an  indulgence  to 
him,  and  did  not  diminish  the  rights  of  the  plaint- 
iffs in  the  property,  or  their  powers  under  the  con- 
tract. 

Idem.  681 

13.  Whatever  sales  were  made  by  him  were  made 
as  agents  of  plaJntiff8,and  they  were  entitled  to  the 
price. 

Idem.  681 

13.  He  was  not  in  condition  to  dispute  plaintiffs' 
title,  and  bis  authority  to  the  purchaser  to  appro- 
priate the  price  as  a  credit  upon  another  demand 
was  a  fraud  upon  plaintiffs'  rights. 

Idem.  681 

U.  Where  more  than  half  the  purchase  price  of 
land  was  paid  In  advance,  and  poeeesslon  continued 
In  purchaser  till  after  balance  was  due.  and  valuable 
iraprovementa  made  by  him  with  consent  of  seller, 
the  purchaser  held  entitled  to  spedflc  perform- 
ance. 

Ahlv.  Johnson,  10O5 

K.  Time  may  be  made  the  essence  of  a  contract, 
but  generally  In  equity  it  is  not. 

Idem.  1006 

16.  Specific  performance  may  be  refused  for 
laches,  negligence,  or  change  of  clroumstances. 

Idem.  1008 

IT.  Under  a  contract  for  land  eontainlngthe  clause 
that  In  case  vendee  falls  to  perform  any  covenant 
on  his  part  the  vendor  may  declare  the  contract 
void  and  recover  by  distress  or  otherwise  all  the 
interest  due  on  the  contract  as  rent:  on  failure  of 
payment  of  the  flret  Installment  or  the  taxes,  or  to 
Insure  as  agreed,  the  vendor  may  recover  such  in- 
terest as  rent. 

8(tn«on  V.  Dnusman,  866 

18.  Where  A  agreed  to  finish  certain  work  in  con- 
structing a  railroad  by  a  flxed  day,  in  consideration 
that  B,  a  stock  and  bond  holder,  would  then  give 
him  his  notes  for  a  certain  amount,  A  cannot  re- 
cover at  law  agalDst  B.on  the  contract,  the  amount 
of  such  notes,  they  not  having  been  given,  with- 
out showing  performance  on  bis  part  on  the  day 
agreed. 

St<Utrv.  Emerson,  6S6 

19.  He  who  asks  specifies  performance  of  a  con- 
tract must  show  performance  or  offer  to  perform 
on  his  part.  SpeclDc  performance  will  not  be  de- 
creed where  the  consideration  money  due  from 
plaintiff  has  not  been  paid.  Of  a  contract  to  con- 
vey land,  will  not  be  decreed  when  the  land  has 
been  sold  on  ludgment  for  the  purchase  money. 

Bonne  0.  Mu.  Iron  Co.,  171 

20.  When  a  memt)er  withdraws  from  a  society 
and  executes  a  writing  stating  such  withdrawal, 
containing  a  receipt  for  moneys  agreeably  to  con- 
tract, such  writing  is  the  contract  of  dissolution 
of  his  connection  with  such  society. 

Baker  v.ffaehtneb,  MB 

21.  Parol  testimony  is  Inadmissible  toshow  that  a 
contract  was  different  from  the  one  reduced  to 
-writing,  unless  it  can  also  be  shown  that  the  party 
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was  fraudulently  deceived  and  misled  as  to  its  con- 
tents. 

Selden  v.  Myers,  BTO 

22.  Where  one  is  dealing  with  an  unlettered  man, 
who  can  neither  read  nor  wrlte,and  makes  his  mark, 
it  is  incumbent  on  the  former  to  show,  past  doubt, 
that  the  latter  fully  understood  the  object  and 
Import  of  the  writings  which  be  executed. 

Idem.  9Te 

COPYRIGHT. 

1.  An  agreement  with  a  reporter  of  New  York 
Court  of  Appeals,  for  the  publication  of  the  decis- 
ions of  that  court,  and  the  exclusive  benefit  of  the 
copyrights,  does  not  extend  twyond  bis  term  of  of- 
Sce  as  reporter,  so  as  to  transfer  the  ownership  un- 
der the  copyright  laws  to  the  manuscript  of  opin- 
ions left  in  his  hands  after  his  term  of  office  has  ex- 
pired, although  the  contract  is  for  a  longer  time. 

LUUev.Ball,  S*S 

2.  The  right  to  print  and  publish  a  map  which  has 
been  copyrighted,  does  not  pass  to  the  purehaser 
on  execution  sale  of  the  plate  on  which  the  map  is 
printed. 

Stevens  v.  Oladdtno,  IBS 

COSTS. 

1.  This  court  baa  power  to  award  costs. 

Pennslvranfo  v.  Wtieeling  Bridge  Co.,  43S 

2,  After  a  written  waiver  of  exceptions  to  the 
taxation,  the  question  of  costs  will  not  be  opened. 

Idem.  43S 

8.  In  a  case  dismissed  for  want  of  jurisdictloa, 
this  court  cannot  give  costs. 

Stroder  v,  Oraitam,  464 

CORPORATIONS. 

1.  Part  of  the  stockholders  may  maintain  an  ac- 
tion in  equity  for  themselves  and  the  otherstock- 
holders,  against  the  trustee  of  a  State  bank,  dis- 
solved by  judicial  sentence  for  breach  of  its  charter, 
to  obtain  distribution  among  them  of  the  surplus 
of  Its  assets  remaining  after  paying  Its  debts. 

Bacon  v.  Robertson,  4M 

2.  The  State  law  provided  In  this  cose  that  "the 
surplus,  if  any,  shall  be  ratably  distributed  anM>Dg 
the  stockholders." 

Idetn.  4M 

8.  The  trustee  having  by  his  demurrer  confeased 

that  he  had  received  money  and  property  which  be 

ref  nsed  to  distribute,  he  could  not  deny  the  title  of 

the  stockholdere  to  a  distribution. 

Idem.  4M 

COURTS-MARTIAL, 

1.  Congress  has  power  to  provide  for  trial  and 
punishment  of  military  and  naval  offenses,  as  prac- 
ticed by  civilized  nations. 

Dunes  v.  Hoover,  8SS 

2.  Courts-marUal  are  regulated  by  and  have  ]ari»' 
diatlon  from.  Congress,  or  by  fair  deduction  from 
definition  of  the  crime  In  its  law. 

Idem.  8M 

8.  If  a  court-martial  has  no  Jurisdiction  of  the 
charge,  or  shall  inflict  punishment  forbidden  by 
law.  although  Its  sentence  be  approved  by  superior 
officers,  civil  courts  may,  in  action  by  aggrieved 
party,  Inquire  Into  the  want  of  Juriadlraon  and 
give  redress. 

Idem.  S3S 

4.  On  a  charge  of  desertion,  court-martial  may 
convict  of  attempting  to  desert. 

Idem.  8M 

R.  Sentence  of  confinement  In  penitentiary  ot 
District  of  Columbia  at  bard  labor,  if  approved  by 
Secretary  of  Navy  and  President,  is  legal,  and  Josti- 
flcatlon  to  marahal  against  action  for  false  Impris- 
onment. 

Idem.  8SS 

COVENANT. 

1.  Measure  of  damages  for  breach  of  ooveoant 
of  warranty  is  the  loss  actually  sustained,  not  ex- 
ceeding the  consideration  ptUd,  interest  and  ex- 
penses of  suit. 

Oriilln  ti.  Rcunolds.  **9 

2.  A  covenant  that  a  note  shall  be  paid  first  out  of 
sale,  does  not  bind  covenantor  that  note  shall  be 
paid  at  all  events. 

Richards  v.  Holmes,  SM 

CRIMINAL  LAW. 

1.  President  mav  grant  a  conditional  pardon  on* 
der  the  power  given  "to  grant  pardons.' 

Ex  parUWelis,  «•! 
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2.  Sach  pardon  is  not  absolute  on  the  sround  that 
the  condition  is  void. 

Tdem.  4»1 

3.  lieiral  meaning,  Idnds,  incidents,  extent  and  ef- 
fect»,  or  pardons. 

Idem.  •*»! 

4.  The  condition,  when  accepted,  is  the  substitu- 
tion by  convict  of  a  lesser  punishment,  of  which 
he  cannot  complain. 

Idem.  421 

6.  President  has  power  to  oommute  the  sentence 
of  death  to  imprisonment  for  life. 

Idem.  4*1 

6.  An  acquittal  for  perjury  where  the  trial  court 
erroneously  held  that  the  averments  of  the  indict- 
ment were  not  sufflelent  to  allow  evidence  of  the 
crime  charged.  Is  a  good  plea  In  bar  to  a  second 
indictment  for  the  same  offense. 

U.S.v.Nfkerann,  »19 

CUSTOMS. 

SKI  DOTUS  AND  CirSIOIIS. 

DEED. 

1.  The  delivery  of  a  deed  is  presumed  to  have 
been  made  on  its  date.  But  this  presumption  may 
be  removed  by  evidence  that  it  was  delivered  on 
some  subsequent  day. 

VntUd  Stalet  V.  LeBaron.  BUS 

2.  When  a  delivery  on  subsequent  day  is  shown, 
the  deed  speaks  on  that  subsequent  day,  and  not  on 
the  day  of  Its  date. 

Idem.  588 

3.  In  action  at  law  on  sealed  instruments,  failure 
of  oonslderatlon  cannot  be  shown,  as  between  par- 
ties and  privies  to  the  deed,  to  avoid  it,  especially 
when  it  has  been  partly  executed. 

HarMtmti  v.  Day,  OOS 

4.  By  the  revised  Code  of  1846  of  Michigan,  no 
deed  of  lands  shall  be  void  for  the  reason  that  at  the 
time  of  the  execution  thereof  such  lands  shall  be  In 
the  actual  possession  of  another  claiming  adversely. 

Roberts  v.  Cooper,  969 

6.  If  there  is  error  in  the  plat,  the  remedy  Is  in 
chancery  to  reform  the  deed. 

Jones  V.  Johruton,  8>0 

6.  It  is  not  material  that  the  plat  conformed  to 
the  Statute. 

Idem.  SSO 

7.  A  grantee  cannot  acquire  lands  outside  of  the 
boundaries  in  his  deed,  by  appurtenance. 

Idem.  3S0 

8.  Land  cannot  be  appurtenant  to  land. 

Idem.  8S0 

8.  Where  A  deeded  land  to  B  in  trust  for  A  dur- 
ing life,  and  after  his  death,  for  his  three  children : 
held,  that  the  children  took  an  equitable  interest 
as  tenants  in  common,  in  fee  simple,  and  that  after 
A's  death,  their  conveyance,  and  that  of  the  trustee, 
passed  the  whole  interest,  legal  and  equitable,  to 
the  purchaser. 

Barrtbeau  v.  Brant,  34 

10.  Act  of  Tennessee  that  a  deed,  when  registered 
twenty  years,  shall  be  presumed  to  be  on  lawful  au- 
thority, though  the  acknowledgment  Is  not  regis- 
tered, or  is  informal,  validates  such  registry  after 
the  lapse  of  that  time. 

Webb  V.  Den,  86 

11.  Under  such  Act,  certified  copy  of  the  registry 
of  deed  Informally  acknowledged,  registered  more 
than  twenty  years,  Is  evidence. 

Idem.  SS 

12.  Deed  not  containing  the  words  give,  grant, 
bargain,  sell,  &c.,  but  only  "a  release  and  quit 
claim  forever,  unto  the  legatees  and  devisees  of 
A  B,  deceased,"  Is  valid,  and  contains  a  sufficient 
description  of  the  grantees. 

idem.  39 

13.  A  release  of  the  bare  legal  title  to  equltahle 
owner  in  fee,  on  partition  between  the  parties  as 
tenants  in  common,  need  not  contain  words  of 
inheritance. 

idem.  35 

DEFENSES. 

1.  When  one  has  sold  patented  machines  for  patent- 
ee, he  cannot  set  up  tnat  the  patent  Is  Invalid,  as  a 
defense  to  an  action  for  the  money  received  on  such 
sales. 

KUtmnan  v.  Parhhunt,  885 

2.  When  money  has  been  received  by  an  agent  or 
a  Joint  owner  by  force  of  a  contract  which  was  ille- 
gal, be  cannot  protect  himself  for  accounting  for 
what  was  so  received,  by  setting  up  the  Illegality 
of  the  transaction  In  which  It  was  paid  to  him. 

Idem.  885 

See  How.  17, 18,  19,  30. 


DEFINITIONS. 

Bee  Appeal,. 

1.  Multifariousness  doShed.  Depends  on  the  feat- 
ures of  each  case. 

fields  t>.  Thnman,  868 

2.  "Ueeidence"  and  "citizenship"  not  synonymous 
terms. 

Parker  v.  Ocerman,  818 

In  statute  where  deed  is  made  sufficient  evl  denoe 
of  authority  to  sell  &o.,  "sufficient"  means  "prima 
facie,"  not  "oonolusive." 

Idem.  818 

DUTIES  AND  CUSTOMS. 

1.  In  the  Interpretation  of  the  revenue  laws,  the 
rule  which  repeals  a  prior  statute  by  Implication, 
will  not  be  applied,  unless  the  repugnancy  Is  clear 
and  positive,  so  as  to  leave  no  doubt  of  the  intent 
of  Congress. 

U.  S.  V.  67  Paekaget,  Ac.,  64 

V.S.v.9Cateii,£e.,  67 

V.  S.  V.  1  Package,  <te..  68 

U.  S.  V.  1  Caee,  <fc.,  68 

2.  The  66th  seotl6n  of  the  Duty  Act  of  1799,  Is  not 
repealed  by  the  Act  of  1842,  or  by  any  duty  Act. 

Idem.  64 

3.  Additional  duties.  Imposed  by  section  8  of  Act 
of  July  80. 1846,  not  distributable  among  custom  of- 
ficers as  penalties. 

Ring  V.  MaxweU,  86 

4.  The  provision  In  Bth  section  of  the  Act  of  1846 
(0  U.  8.  cit ,  p.  43),  "that  under  no  circumstances 
shall  the  duty  be  assessed  at  less  than  the  Invoice 
value/'  is  still  In  force. 

Bdiiard  v.  Thomas,  690 

5.  That  two  and  a  half  per  cent,  deduction  from 
the  invoice  price  would  be  made  for  prompt  pay- 
ment, does  not  vary  or  affect  the  price  as  stated  In 
the  invoice. 

Idem.  690 

6.  The  twenty  per  cent,  ad  valorem  duties  is 
to  be  on  the  appraised  value  only,  not  on  the 
charges  and  oommlsslons. 

Sampson  o.Pe<i«Iee.  1028 

7.  The  date  of  the  sailing  of  the  vessel  from  for- 
eign port  Is  the  true  period  of  exportation. 

Idem.  1028 

8.  The  secretary's  instructions  as  to  revenue  laws 
are  binding  and  conclusive  on  the  officers  of  the 
customs.         idem.  1022 

9.  Each  invoice  and  entry  Is  to  be  separately  ap- 
praised and  assessed. 

Idem.  1022 

10.  The  entry  is  conclusive  upon  importer  as  to 
the  contents  and  value  of  the  invoice. 

Idem.  1022 

11.  Examination  by  appraisers,  if  such  as  usual 
in  buying  and  selling,  and  satisfactory  to  them,  is 
sufficient. 

hlem.  1022 

12.  The  Tariff  Act  of  1861  repealed  so  much  of  the 
former  law  as  provided  that  merohandlse,  when 
imported  from  a  country  other  than  than  that  of 
production  or  manufacture,  should  be  appraised 
at  Its  value  In  the  country  of  production  or  manu- 
facture. 

Stairs  V.  PeaMeu.  474 

13.  In  estimating  Its  value  the  appraisers  must  de- 
termine what  are  the  principal  markets  of  the 
country  from  which  It  was  exported  into  the  Unit- 
ed States,  and  their  decision  Is  conclusive. 

Idem.  474 

14.  The  value  as  appraised  exceeding  by  ten  per 
cent,  the  Invoice  value,  twenty  per  cent,  addition- 
al duty  was  proper,  under  Act  of  July  30, 1840. 

Idem.  474 

16.  An  Importer  who  has  paid  money  under  a  val- 
id protest  toacollootor  for  duties  illegally  assessed, 
may  recover  It  back. 

Cnnverse  v.  Burgees,  465 

16.  The  importer  is  not  precluded  by  the  return 
of  the  merchant  appraisers  from  disputing  the  sut- 
fldenoy  or  accuracy  of  their  statement. 

Idem.  466 

17.  But  to  do  this,  the  Importer,  before  paying 
the  duties,  must  enter  a  protest  in  writing,  stating 
spedflc  grounds  of  objection. 

Idem.  465 

18.  An  objection  In  protest  against  payment  of 
duties  "that  the  goods  were  not  fairly  and  faithful- 
ly examined,"  Ac.,  Is  sufflelent  to  admit  evi- 
dence that  the  appraisers  did  not  examine  the  orig- 
inal packages,  but  only  samples  which  were  not  a 
fair  criterion. 

Idem.  456 
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10.  Under  see.  18  of  the  Act  of  May  7, 1822,  the  ool- 
leotor  Is  not  entitled  to  pay  for  services  as  iospeot- 

SUutOTtv.  U.  S.,  «2» 

ao.  Collector  cannot  claim  pay  for  services  im- 
posed by  law  upon  his  subordinate. 

ItUm.  M« 

EJECTMENT. 

I.  Where  there  has  been  a  recovery  in  ejectment 
for  only  nominal  damages,  and  a  writ  of  error  sued 
out  and  security  Kiven,  this  court  cannot  require 
additional  security  t«  cover  damages  which  mignt 
be  recovered  in  action  for  mesne  profits,  or  other 
losses  which  may  be  sustained  for  want  of  posses- 
sion. 

RoberUv.  Coop&r,  687 

*  2.  In  ejectment  it  is  competent  to  impeach  a  deed 
under  which  defendant  claims,  although  they 
claimed  under  the  same  deed  in  a  former  action  of 
partition  between  same  parties,  two  of  the  plaint- 
Ilfs  having  been  non-residents  and  not  appearing, 
and  another  an  Infant  when  the  partition  suit 
was  pending  and  no  question  having  been  involved 
or  Judgment  therein  upon  the  deed. 

ScCall  V.  CarjKHter,  S80 

3.  The  d6ed  was  not  Involved  in  the  partition 
suit  80  as  to  be  reo  Judicata. 

Idem.  389 

4.  On  a  title  under  Act  of  March  8,  1823,  after 
survey  is  recorded  an  action  of  ejectment  can  be 
maintained,  even  if  no  patent  had  issued. 

Idem.  38» 

5.  A  patent  to  the  grantee,  bis  heirs  and  assigns, 
"subject  to  the  rights  of  any  and  all  persona  under 
the  Act  of  Congress  of  March  23, 1823,"  Is  suCBclent 
claim  or  color  of  title  to  found  an  adverse  posses- 
sion on  in  ejectment. 

Bryan  v.  Fnnyth,  674 

6.  It  need  not  be  continued  by  the  same  person; 
but  when  held  by  dliferent  persons,  there  must  be 
privity  between  them. 

Idem.  674 

T.  Defendant  in  ejectment  may  show  a  par- 
amount outstanding  and  subsisting  title  in  a 
stranger,  to  defeat  plaintiff. 

DotweU  V.  De  Le  Lanzo,  89* 

8.  Po8Se88lon,to  be  a  bar  under  Statute  of  Limita- 
tions, must  be  actual,  continued,  adverse  and  ex- 
clusive for  the  time  required  by  the  Statute. 

Idem.  8»* 

B.  A  third  party  cannot  raise  in  ejectment  the 
question  of  fraud  as  between  the  grantor  and 
grantee,  and  thus  look  beyond  the  grant. 

Spencer  v.  Lapiley.  90» 

10.  A    third  party  cannot  raise  In  ejectment  a 

question  of  fraud  as   between    the  grantor  and 

grantee,  and  thus  look  beyond  the  patent  or  grant. 

Field  V.  Seaburv,  650 

II.  Color  of  title  Is  that  which  in  appearance  Is 
title  but  which  In  reality  is  no  title. 

VTrigUv.  MaUimn.  880 

12.  There  can  be  no  adverse  possession  of  the 
grantee  of  such  deed  made  as  security  for  debt. 

BabeiKk  v.  Wyman,  644 

13.  In  ejectment  the  tenant  in  possession  having 
neglected  to  appear  and  be  made  party  in  court  be- 
low, cannot  have  a  writ  of  error  to  the  Judgment 
against  the  casual  elector. 

Connor  o.  P««oH  43S 

14.  Possession  of  two  or  more  persons  holding  in 

Brlvlty,  one  under  another,  under  title  or  color  of 
tie,  for  the  time  prescribed  by  the  Statute  of 
Limitations,  will  create  the  statutory  bar. 

Cltristy  V.  Alford.  886 

EQUITT. 

(1)  generai.i.t. 

(2)  Paktiks. 

(V  Oesebaixt. 

1.  When  a  party  has  failed  to  make  a  proper  de- 
fense at  Uw  through  negligence,  equity  will  not 
aid  him. 

Hungerford  t».  Sigenon.  869 

2.  If  by  accident  or  fraud  such  a  defense  has 
been  prevented,  a  court  of  equity  may  grant  re- 
lief. 

Idem.  869 

S.  Where  an  equity  In  a  chose  In  action  has  been 
successively  assigned  to  t  wo  Innocent  persons,  their 
equities  are  equal.  But  where  one  of  them  has 
drawn  to  bis  equity  a  legal  title  to  the  fund  his 
right  is  the  better. 

Judmn  V.  Corcoran,  931 

106S 


4.  Equity  practloe  of  United  States  courts  is  gov- 
erned by  rules  prescribed  by  this  court,  and  I*  tb» 
same  In  all  the  States.  Dismissal  of  the  bill  f<ir 
want  of  equity,  on  motion,  while  parties  ore  per- 
fecting the  pleadings,  not  permitted. 

BetUv.  Lewis,  »76 

fi.  Where  fifteen  claims  are  joined  In  the  some  bilL 
this,  with  the  other  facts,  show  sufllcient  ground 
for  resort  to  equity. 

Oarrlton  v,  MemptiU  ln».  Co.,  M9 

6.  When  a  bona  floe  purchaser'  has  expended 
time  and  money  in  enhancing  the  value  of  the 
subject  of  the  purchase,  and  the  true  owner  seeks 
the  aid  of  court  of  equity  to  enforce  such  a  title, 
the  court  will  administer  that  aid  only  wh«i  mak- 
ing compensation  to  the  purchaser. 

WaUamtv.OMiet,  lOtS 

T.  A  trustee  having  notice  that  it  is  doubtful  if 
the  trust  fund  should  be  distributed  according  to 
the  trusts  under  which  he  holds  It.  should  apply  to 
the  court  for  Its  direction  before  he  executes  the 
trust,  by  paying  over  the  fund. 

Idem.  lOlS 

8.  Whenever  a  court  of  law  affords  a  plain,  ade- 
quate  and  complete  remedy,  the  plaintiff  must 
proceed  at  law. 

Hipp  V.  BaUn,  ess 

9.  So  held  of  an  ejectment  bill,  or  bill  to  recover 
land. 

Idem.  ess 

10.  To  enable  plaintiff  to  show  that  the  rule  of  the 
leader  of  an  association  was  tyrannical,  Ac,  Ull 
should  have  been  framed  with  that  aspect. 

Idem.  «S3 

11.  Creditor's  bill  can  only  reach  debtor's  Interest 
in  property. 

Bhodet  V.  Farmer,  169 

12.  Where  the  property  sought  to  be  reached  is 
received  by  complaJnant  before  decree,  tbe  Mil 
will  be  dismissed  with  costs. 

Idem.  1S» 

13.  Equity  has  jurisdiction  to  grant  perpetual  In- 
Junctlone  to  quiet  titles,  after  they  have  been  set- 
tled at  law. 

WUMtfe  »•  OtBingn,  44 

14.  Courts  of  equity  have  Jurisdiction  over  cor- 
porations at  suit  of  one  or  more  of  their  members 
to  enjoin  them  from  violation  of  their  charters,  or 
to  prevent  misapplication  of  tbeir  capital  or  profits. 

Dodos  V.  Ifoolsev,  44 

15.  Equity  will  not  interfere  with  Judgment*  at 
law  unless  complainant  has  an  equitable  defense  of 
which  he  could  not  avail  himself  at  law:  or  has  a 
good  defense  whleb  he  was  prevented  from  using 
by  fraud  or  accldent^nmlxed  with  negligence. 

Hendrielaon  v.  Hinckley,  44 

16.  Defenses  mode  in  action  at  law ;  parol  evi- 
dence not  admissible  to  vary  contracts;  surprise  st 
the  trial;  set-offs  purposely  omitted  at  law;  furnish 
no  ground  of  equitable  Jurisdiction. 

Idem.  44 

17.  In  equitable  action  decree  cannot  be  mode 
for  iienalties,  such  as  forfeiture  of  printed  copiea, 
and$lforeach  sheet  unlawfully  printed.  Butde- 
cree  may  be  made  for  amount  of  the  profits  of  the 

Stevens  V.  Oladding,  6«» 

18.  Where  the  title  to  property  sold  falls,  and 
vendee  has  been  disturbed  in  his  possession  by  par- 
amount title,  and  vendor  is  insolvent,  a  court  of 
equity  may  restrain  the  collection  of  tbe  purchase 
money;  and  may  olfset  the  damages  occasiioned  by 
failure  of  title  against  any  unpaid  purchase  money. 

Wattxer  v.  Truly,  ■!• 

(2)  Pabties. 
IS.  Indispensable  new  parties  cannot  be  Intro- 
duced by  a  cross  bill. 

Shieldav.  Barrow,  It* 

20.  Where  Indispensable  parties  are  not  before 
the  court,  bill  must  be  dismissed. 

Idem.  1»» 

21.  Equity  cannot  give  relief  for  which  there  is  s 
plain,  adequate  and  complete  remedy  at  law. 

Idem.  !»• 

22.  Part  of  the  stockholders  may  maintain  an  ac- 
tion in  equity  for  themselves  and  the  otb«-  stock- 
holders against  tbe  trustee  of  a  State  bank,  dis- 
solved by  Judicial  sentence  for  breach  of  Its  charw 
ter.  to  obtain  distribution  among  them  of  the  sur- 
plus of  its  assets  remaining  after  paying  Its  debts. 

Bacon  t).  Aobertson,  499 

23.  The  Stete  laws  provided  in  this  case  "  that  tbe 
surplus,  if  any.  shall  be  ratably  distributed  among 
the  stockholders." 

Idem.  499 

58,  6»,  «0,  <t  D.  a. 
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21.  The  trustee  baring  by  bis  demurrer  confessed 
ibat  be  bad  received  money  and  property  whiob  be 
refused  to  distribute,  be  could  not  deny  the  title  of 
tbe  stockholders  to  a  distribution. 

Idem.  *9» 

25.  Court  of  equity  cannot  make  flnal  decree  un- 
less all  parties,  essential  to  tbe  merits,  are  present. 
ShMds  V.  Barrow,  X58 

20.  Those  whose  Interests  are  separable  from  those 
before  tbe  court  are  not  indispensable  parties. 

liUm.  1B8 

27.  Where  the  case  can  be  completely  decided  be- 
tween the  parties,  the  f  sot  that  an  interest  exists  in 
another  whom  the  court  cannot  reach  by  process, 
will  not  prevent  a  decree. 

Idem.  1S8 

28.  On  bill  to  rescind  a  contract,  all  Interested  In 
tbe  contract  should  be  made  parties,  unless  the  in- 
terests are  separable. 

Idem.  1S8 

21.  A  bill  may  be  filed  with  a  double  aspect.  If 
the  alternative  case  stated  is  tbe  foundation  for 
tbe  same  relief. 

Idem.  1»« 

30.  Bill  for  reseiaslon  of  a  contract  cannot  be 
joined  with  one  for  specific  performance  of  same 
<»ntract. 

Idem.  IBS 

31.  Mortgage  creditors  necessary  parties  to 
bill  tosct  aside  sale  and  distribution  of  insolvent's 
property. 

CDlron  V.  MUlaudon,  S7S 

82.  That  they  were  out  of  tbe  Jurisdiction  of  the 
«ourt  does  not  excuse  their  not  being  made  parties. 
Idem.  S7B 

33.  Circuit  Court  cannot  make  a  decree  in  the 
abcence  of  a  party  whose  rights  are  neceesarily  af- 
fected thereby. 

Idem.  B7B 

at.  The  objection  may  be  taken  on  the  bearing 
below,  or  on  the  appellate  court. 

Idem.  B7B 

SB.  On  the  distribution,  by  a  court,  of  a  common 
fund,  a  person  having  an  Interest  in  the  fund,  not 
a  party  to  the  decree  of  distribution,  is  not  con- 
cluded bt'  such  decree. 

waiiamg  V.  aihben,  IBS 

38.  He  mar,  by  bill  or  petition,  subsequently  as- 
sert his  right,  against  tbe  trustee  of   he  fund,  or 
the  distributees.  Executor, who  has  distributed,  un- 
der order  of  proper  court,  protected  to  that  extent. 
IiUm.  135 

87.  Those  only  who  have  clear,  legal  title,  with 
possession,  can  maintain  bill  to  quiet  title  or  re- 
move a  cloud. 

Ortnn  o.  Smith,  393 

38.  The  volunteer  purchaser  of  litigious  cIaim,for 
nominal  consideration.  In  suit  in  another  court  for 
same  purpose,  cannot  maintain  such  a  suit  for  in- 
junction. 

Idem.  303 

SB.  Circuit  Court  should  refuse  cognizance  of  bill 

of  peace  for  injunction,  when  the  same  title  is  in 

Utlgatlim  in  State  court  of  concurrent  Jurisdiction. 

Idem.  393 

40.  On  a  bill  by  a  creditor  to  reach  a  trust  fund 

which  has  passed  into  possession  of  a  third  party, 

the  trustee  and  e«tu(  que  trust  are  iodlstWDsable 

partieo. 

Me  Iteav.  Branch  Bank  of  Alabama,         688 
U.  On  a  bill  by  one  State  against  another  Slate, 
to  establish  the  boundary  bctweeu  them,  the  Unit- 
ed States  may  Intervene  on  motion,  adduce  evi- 
dence, and  be  beard,  without  being  a  party. 

FhiHd'i  V.  a«<rgia,  181 

42.  Thp  court  will  consider  the  evidence  offered 

by  the  United  States.    But  as  the  United  States  are 

not  a  party,  no  Judgment  will  pass  for  or  against 

them. 

Idem.  181 

XSTOPPEIi. 

1.  One  who  takes  deed  of  property  as  security  for 
a  loan,  is  estopped  from  contesting  borrower's  title. 

McMicktn  v.  Perin,  604 

2.  He  Is  equally  estopped  from  alleging  that  bor- 
rower's title  was  procured  by  illegal  contract. 

Idem.  S04 

SVIDEirCE. 

(1)  Obnbrat.i.t. 

(2)  ADUijsioNS  AND  Declarations. 

'(3)  Pakol  t<>  contradict,  vary  or  cxplaih 

-WRITINO. 
(4)  UOCCMENTART. 

««e  How.  17,  i8,  19,  80. 


(1)  Obnkraixt. 

1.  Debcrlption  of  Improvement  In  Loudon's  En- 
cyclpedia  of  Agriculture  before  patent,  is  not  evi- 
dence for  jury  of  prior  successful  operation  of  im- 
provement. 

Seymour  ».  itfeCormteh,  SS7 

2.  Sureties  for  second  term  of  ofllcer,  liable  for 
balance  in  his  hand  when  re-appointed ;  but  not  for 
any  default  in  his  first  term,  and  burden  of  proof  to 
show  default,  if  any,  is  on  defendants. 

Bruce  v.  V.  S.,  120 

3.  Act  of  Tennessee,  that  a  deed, when  registered 
twenty  years,  shall  be  presumed  to  be  on  lawful  au- 
thority, tbough  tbe  acknowledgment  is  not  regis- 
tered or  is  Informal,  validates  such  registry  after 
tbe  lapse  of  that  time. 

Weiibv.Den,  3S 

4.  Burden  of  proof  that  an  administrator's  sale 
was  void,  falls  on  him,  who,  after  longtime,  alleges 
It. 

Afoore  v.  Oreene,  633 

6.  Proof  that  presidents  of  Insurance  companies 
in  a  city  had  been  accustomed  to  contract  orally,  is 
evidence  of  their  authority. 

Csm'I  Inn.  Co.  v.  Union  Ins.  Co.,  638 

6.  Counsel  cannotappeal  to  a  jury  to  decide  legal 
questions  by  giving  In  evidence  tbe  opinions  of 
public  officers. 

BoberUi  V.  Cooper,  687 

7.  An  objection  In  protest  against  payment  of  du- 
ties "that  tbe  goods  were  not  fairly  and  faithfully 
examined,"  is  sufllcient  to  admit  evidence  that  tbe 
appraisers  did  not  examine  the  original  packages, 
but  only  samples,  which  were  not  a  fair  criterion. 

Converse  v.  Burgess,  4BB 

8.  Evidence  which  tends  to  support  any  issue,  or 
has  direct  effect  upon,  admissible. 

Wade  V.  Z/e  Roy.  813 

0.  In  action  for  personal  injury,  evidence  of 
plaintiff's  mental  and  bcdlly  vigor  previous  and 
also  subsequent  thereto,  is  admissible. 

Idem.  813 

10.  These  were  the  direct  and  necessary  conse- 
quences of  the  injury,  and  sustained  as  an  effect 
nom  It. 

idstn.  818 

11.  Where  one  is  dealing  with  an  unlettered  man, 
who  can  neither  read  nor  wrlte,and  makes  bis  mark, 
it  is  incumbent  on  the  former  to  show,  past  doubt, 
that  the  latter  fully  understood  the  object  and 
import  of  the  writings  which  he  executed. 

Selden  v.  Myers,  ,  976 

(2)  ACMISSIONg  AND  DBCI.ARATIOHg. 

12.  A  plaintiff  may  prove,  by  admissions  of  tbe 
defendant,  that  all  the  steps  necessary  to  charge 
him  as  an  Indorser  ar  drawer  of  a  bill  of  exchange 
have  been  taken. 

Hyde  v.  Slone.  874 

13.  Proof  of  an  acknowlegment  of  bis  liability  to 
pay  tbe  bill  is  competent  evidence  to  go  to  a  jury 
as  evidence  of  notice  of  dishonor. 

Idem.  874 

14.  The  effect  of  evidence  to  charge  an  Indorser 
must  be  determined  by  the  jury,  and  their  decision 
cannot  be  reviewed  by  an  appellate  court. 

Idem.  874 

15.  Declarations  or  acknowidgments  of  debtor 
will  not  be  received  to  support  the  title  to  proper- 
ty, as  against  creditors. 

WiUiams  V.  HOL  670 

16.  An  admission,  that  defendants  claim  tbe  lands 
In  controversy  is  not  evidence  that  they  claim 
under  the  title  alleged  by  plaintiff,  when  denied  In 
answer. 

Coy  V.  Maton,  126 

IT.  Declarations  of  defendant  that  he  was  not  a 

partner  made  to  plaintiff  after  the  partnership 

debt  was  Incurred,  are  not  evidence  conclusive  of 

that  fact. 

Telter  v.  PaUen.  831 

18.  Depositions  which  relate  to  the  declarations 
of  such  party,  that  he  was  not  such  partner,  not 
made  in  plaintiff's  presence,  are  inadmissible. 

idem.  831 

(S)  Parol,   to   contradict,  vary   or  cxplaih 

WRITINO. 

19.  Evidence  of  prior  declarations  or  conduct  In- 
admissible to  contradict  or  vary  a  contract. 

Baker  v.  Naehtrleb,  688 

20.  Where  lands  are  conveyed  by  reference  to  a 
recorded  plat,  parol  evidence  Is  inadmissible  in 
ejectment  to  show  mistakes  in  the  plat. 

Jones  V.  Johnston,  320 

21.  The  Minnesota  Statute  that  direota  the  signa- 
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ture  to  a  record  Is  directory,  and  other  evldeDce 
may  be  viven  to  establish  the  record. 

Sccombe  v.  Steele,  83S 

S.  Parol  eTldence  la  admissible  to  show  that  a 
deed  was  made  as  a  security  for  a  debt. 

Babeoek  v  Wuman,  644 

23.  There  Is  no  rule  of  law  to  authorize  this  court 
to  depart  from  the  Brant  to  obtain  evidence  to  con- 
tradict, or  limit  its  import. 

U.  S.  t>.  Ftmat,  »44 

24.  A  court  of  the  United  States,  In  a  suit  by  bill 
inequity,  cannot  question  informalities,  in  ezecut- 
iDf  thejudgment  of  the  State  Court. 

laoraham  v.  Dawton,  984 

26.  It  was  the  duty  of  the  State  Court  to  correct 
any  misconduct  or  mistake  had  complaint  been 
made  In  time  and  proper  form. 

Idem.  »M 

2A.  Parol  testimony  Is  admissible  to  show  that  a 
contract  was  different  from  the  one  reduced  to 
wrltlngr,  unless  it  can  also  be  shown  that  the  party 
was  fradulently  deoel\-ed  and  misled  as  to  its  con- 
tents. 

SeUenv.Myen,  076 

£7.  Parol  evidence  that  an  official  survey  was  Im- 
properly made  of  the  wrong  tract.  Inadmissible. 
Stanford  v.  Taulor,  488 

28.  Extrinsic  evidence  is  only  admissible  to  ex- 
plain ambiguities  arising  out  of  extrinsic  circum- 
stances, as  to  persons,  objects,  and  the  like. 

WUMntv.AUen.  S9« 

29.  But  evidence  not  admissible  to  show  different 
intention  from  what  the  words  of  a  will  disclose. 

Idem.  3»e 

AO.   Evidence  of  memonuida  of  testator  from 

which  will  was  made,  or  of  his  declarations,  are 

not  admissible  to  explain  a  word,  or  show  the 

meaning  of  a  clause,  in  a  will. 

Idem.  396 

81.  Evidence  of  the  amount  antf  condition  of  bis 
estates,  &c.,  not  admissible  for  same  purpose. 

Idem.  386 

te.  A  parol  contract  that  a  bill  of  exchange 
should  not  be  presentable  till  a  distant,  uncertain, 
or  undefined  period,  tends  to  alter  and  vary,  in  a 
very  material  degree.  Its  operation  and  effect,  and 
is  inadmissible  in  evidence. 

Broton  v.  WUey,  965 

(4)  DOOUMINTABT. 

88.  Deed,  duly  acknowledged,  is  proper  evidence. 
Origin  V.  RevrvMt,  »S9 

84.  In  action  for  breach  of  covenant  of  warranty 
in  deed,  a  Judgment  and  execution  against  plaint- 
iff'sgrantor  in  ejectment  forsame  land,  since  deed. 
Is  evidence  to  establish  paramount  title,  though 

Jlatntlff  was  a. witness  In  the  suit  to  obtain  such 
udgment  for  the  plaintiff  therein. 

Idem.  965 

85.  In  Alabama  a  copy  of  deed  of  trust  from  rec- 
ords of  Probate  Court,  is  not  evidence. 

Idem.  96S 

88.  Recital  of  the  grantee's  Mexican  naturalization, 
in  Mexican  grant,  and  its  admission  by  the  record, 
is  sufficient  and  conclusive. 

U.  S.  V.  Readtnq,  »»1 

87.  If  an  original  deed  is  not  evidence  a  recorded 
copy  of  it  cannot  be  read. 

Iteeoan  v.  Bnyle,  S77 

88.  A  reoord  of  another  cause,  given  in  evidence, 
is  not  proof  of  the  facts  found  therein. 

MeLauahUn  v.  Swann,  357 

89.  Patent  signed  by  --  an  acting  commissioner  of 
patents  "  is  evidence,  without  proof  of  his  title  to 
the  office. 

York  <t  e.  R.  R.  Co.  v.  Wtnatu,  »7 

40.  In  action  for  damages  from  a  nuisance,  a  rec- 
ord of  former  recovery  by  plaintiff  against  de- 
fendant for  same  nuisance,  is  evidence. 

RUshaTdton  v.  CUy  of  Boston,  639 

41.  But  such  record  is  not  conclusive;  new  evi- 
dence may  be  given. 

Idem.  639 

43.  A  record  of  partition  lietween  others  Is  evi- 
dence as  a  muniment  of  plaintiff's  title. 

Webb  V.  Den,  85 

48.  Recital  in  bond  sued  on,  of  officer's  appoint- 
ment, is  sufficient  evidence,  agiainst  the  obligors,  of 
that  fact.  Commission,  or  certified  copy,  not  nec- 
eesary  to  prove  it. 

BriKe  V.  U.  S.,  1*9 

44.  A  certificate  of  confirmation  of  Spanish  claim 
under  Act  of  March  3, 1819,  rendered  certain  by  a 
survey  approved  at  Surveyor-General's  office,  is 
prima  facie  evidence  of  title. 

Omwln  V.  Ijabvlvt,  601 
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45.  But  a  mere  loose  prior  order  of  survey  held 
not  to  have  that  effect,  and  the  United  States  could 
sell  the  land. 

Idem.  601 

46.  Legal  proceedings  under  which  the  land  in 
question  was  sold  are  evidence  of  title. 

ilarton  v.  Fors\itk,  101* 

47.  If  there  were  any  irregularities  or  errors  In 
the  proceedings  they  were  not  open  to  examinatioD 
in  the  Circuit  Court,  coming  in,  as  they,  ooUateral- 
ly,  as  evidence  of  title. 

idem.  101* 

48.  Where  a  civil  law  conveyance  was  made  in'a 
notary's  book,  and  a  oopy  furnished  to  the  grantee, 
as  a  second  original,  to  let  in  the  oopy  as  evidence. 
It  may  be  proved  by  a  witness  that  he  had  com- 
pared it  with  the  original  on  file  on  the  notarj^'s 
book,  that  It  was  a  true  copy,  that  the  notary  was 
dead,  and  that  his  handwriting  was  genuine  :  that 
one  of  the  subscribing  witnesses  to  the  act  of  sale 
was  also  dead,  and  that  his  signature  was  genuine. 

White  V.  Bumiey,  U« 

49.  In  action  on  official  bond,  against  officer  and 
sureties,  transcript  of  officer's  account  from  books 
of  Treasury  Department  is  evidence. 

Bruce V.  U.S.,  l*» 

50.  It  is  only  prima  facte  evidence.  If  party  dis- 
putes It,  he  should  obtain  original  vouchers,  and 
show  the  error. 

Idem.  1*» 

51.  Authenticated  copies  of  such  vooobeta  need 
not  accompany  the  transcript. 

Idem.  1*9 

SS.  Transcript  not  evidence  of  an  Item  of  which 
the  accounting  officers  could  have  no  official 
knowledge. . 

Idefh.  If 

S3.  Record  of  recovery  against  administrator  in 

one  State,  is  no  evidence  of  a  demand  against  an 

administrator  of  the  same  person  In  another  Stat«. 

McLean  v.  Meek,  135 

64.  The  certificate  of  the  Surveyor-General  which 

was  accepted  by  the  grantees.  Is  reoord  evidence  of 

Otle. 

KltseUv.St.Lom*Piib.Sc}wolit,  3*4 

66.  A  printed  report  In  the  American  State  papers 
Is  competent  evidence. 

Bryan  v,  FonuUi,  <74 

EXCEPTIONS. 

1.  A  billot  exceptions  in  common  lawconrtsof 
original  Jurisdiction  may  embrace  all  Judgments 
and  opinions  which  do  not  otherwise  appear  lo  the 
reeord. 

r.AC.  fi.  fl.Co.  o.Jtf»er»,  S»» 

2.  To  present  a  question  to  this  court,  the  aub- 
ordinate  tribunal  must  ssoertain  the  ttuAa  upon 
which  the  Judgment  or  opinion  excepted  to  la 
founded. 

idem.  38* 

EXECUTION. 

1.  State  execution  on  which  property  is  levied 
and  sold,  has  priority  over  federal  execution  tested 
and  delivered  before  State  execution,  but  not 
levied  until  after  sale  on  State  execution. 

PuUiam  V.  Osborne,  154 

2.  The  purchaser  under  the  State  execution  took 
title  divested  of  the  lien  of  the  federal  execution. 

Idem.  154 

8.  Property  once  levied  on  is  in  custody  of  law, 
and  not  liable  to  seizure  on  execution  from  another 
Jurisdiction. 

Taylor  v.  Carnfl,  10*» 

EXECUTORS  AND  ADBUNISTKA- 
TORS. 

1.  An  account  on  which  a  recovery  has  t>een  had 
against  an  administrator  in  one  State,  remains, 
notwithstanding  such  recovery,  an  open  account 
against  an  administrator  of  same  person,  in  anoth- 
er State,  and  Is  governed  by  the  Statute  of  Limita- 
tions in  regard  to  accounts  in  the  latter  State. 

McLean  V.  Meek,  1*5 

2.  On  sale  of  land  by  administrator,  vendee  not 
bound  to  look  to  application  of  purchase  money. 

Lona  9.  O'CViUon,  559 

8.  Administrator's  failure  to  account  is  a  devan- 
tavit  tor  which  he  and  hlssuretlesare  liable  on  their 
official  bond. 

Idem.  56» 

4.  A  purchaser  In  good  faith  at  administrator's 
sale,  holds  the  land  sold  exempt  from  claims  cd 
heirs. 

Idem.  56» 

68,  &•.  eo,  «i  r.  s. 
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5.  TTnleas  the  purchaser  has  been  truilty  of  fraud 
or  ooUusiOQ. 

Idem.  SSO 

FORECLOSURE. 

Ses  Hortoaok. 
FORMER  ADJUDICATION. 

8ei  State  Laws  and  Decisions. 

1.  Record  of  teoovery  against  admlnlatrator  In 

one  State  is  no  evidence  of  the  demand  against  an 

administrator  of  the  same  person  in  another  State. 

McLean  V.  Meek,  13S 

S.  A  former  Judgment  between  same  parties,  in 

wlilcbplalntISs  claim  was  decided,  or  was  Involved 

and  might  have  been  decided,  is  a  bar  to  another 

action  for  same  cause; 

Stnektmi  v.  Ford,  S95 

8.  Neglect  of  plaintiff  to  avail  himself  of  It  is  no 
(round  for  another  suit. 

Idem.  S»S 

FRAUD. 

1.  It  is  too  late  to  set  up  the  defense  that  agree- 
ment was  procured  by  a  fraud  after  the  iMirty  has 
curled  the  agreement  into  execution. 

Day  V.  union  Rubber  Co.,  883 

2.  A  third  party  cannot  raise  in  ejectment  the 
question  of  fraud  as  between  the  grantor  and 
grantee,  and  thus  look  beyond  the  patent  orgrant. 

FteM  V.  Seabury.  660 

8.  It  is  a  question  exclusively  between  the  sov- 
ereignty malting  the  grant  and  the  grantee. 

Idem.  64JO 

4.  A  patent  cannot  be  collaterally  avoided  at 
law  for  fraud.  ^ 

Idem.  OSO 

5.  Judgment  sustained  on  the  question  of  fraud 
on  the  facts. 

Hudgin*  v.  Kemp,  853 

A.  Court  below  rightfully  ordered  sale  of  prop- 
erty fraudulently  conveyed,  without  permitting 
fraudulent  grantee  to  reoeem  on  paying  creditors. 

Idem.  8sa 

7.  Parol  testimony  is  inadmissible  to  show  that  a 
contract  was  different  from  the  one  reduced  to 
writing,  unless  it  can  also  l>e  shown  that  the  party 
was  fraudulently  deceived  and  misled  as  to  its  con- 
tents. Selden  v.  Uuen,  976 

8.  Where  one  is  dealing  with  an  unlettered  man, 
who  can  neither  read  nor  write,and  makes  his  mark. 
It  is  incumbent  on  the  former  to  show  past  doubt, 
that  the  latter  fully  understood  the  object  and  im- 
port of  the  writings  which  he  executed. 

Idem.  976 

>.  The  questien  of  fraud  is  a  question  of  fact  for 
the  Jury  under  the  Instruction  of  the  court. 

Warner  t>.  SnrUm,  960 

10.  Secrecy  in  making  a  contract  is  a  circum- 
stance connected  with  other  facts  from  which  fraud 
may  be  inferred. 

Idem.  980 

11.  If  the  vendor  remains  in  posseaelon,  it  Is  ordi- 
narily a  badge  of  fraud,  and  requires  explanation. 

Idem.  960 

HXGHWATS. 

1.  The  Corporation  of  Washington  has  the  trust 
confided  to  them,  and  the  duty  Imposed  upon  them, 
of  opening  the  streets  and  keeping  them  in  repair. 

Smith  V.  Corportinn  nf  IToshinffton,  860 

2.  Streets  cannot  be  kept  in  repair,  or  made  con- 
venient for  public  use,  without  being  made  level, 
or  as  nearly  so  as  the  nature  of  the  gronnd  will  per- 
mit,        litem.  860 

8.  If  the  duty  imposed  on  the  oorporation  re- 
quire this  to  be  done,  the  power  must  be  co-ex- 
tensive with  the  duty. 

Idem.  860 

4.  The  corporation  can  change  the  grade  of 
streets,  to  keep  them  in  repair. 

idem.  860 

6.  Having  performed  this  trust  according  to  the 
best  of  their  Judgment  and  discretion,  they  have 
not  acted  unlawfully  or  wrongfully,  and  are  not 
liable  to  damages. 

Idem.  850 

6.  In  Rhode  Island,  by  law,  the  town  has  the  duty 
of  keeping  in  repair  the  highways  within  its  limits, 
so  that  they  may  be  safe  for  travelers,  and  is  liable 
for  injuries  caused  by  neglect  of  such  duty. 

Oitv  of  Providence  v.  Oapp,  73 

7.  This  Act  applies  to  cities,  and  to  sidewalks. 
Obstructions  by  snow  are  within  the  Act. 

Idem.  78 

See  How.  17,  18,  10,  20. 


8.  The  rule  requires  the  removal  of  obstructions, 
so  as  to  keep  sldiawallu  safe  and  convenient. 

Idem.  1» 

HUSBAND  AND  WIFE. 

1.  In  Alabama,  wife  of  grantor  is  not  liable  on 
the  covenants  of  the  deed. 

Griffln  V.  Begnoldti,  Z9» 

2.  A  succession  accruing  to  the  wife  during  mar- 
riage is  her  paraphernal  property,  which  she  may 
administer  without  consent  or  control  of  her 
husband. 

Meegan  v.  BnyU,  677 

8.  The  wife  may  give  the  control  of  this  property, 
in  writing,  to  her  husband. 

/d«m.  677 

4.  The  husband  has  no  power  without  the  wife's 

concurrence  and  action,  to  convey  her  real  estate. 

idem.  •  67T 

INDIANS. 

1.  The  Cherokees  are  within  our  Jurisdiction,  and 
bear  relation  to  our  government  similar  to  a  do- 
mestic territory.  Agent  of  Cherokee  administra- 
tors, could  receive  and  receipt  for  money  in  the 
District  of  Columbia. 

JIfaclceu  ti.  Coxe,  899 

2.  Removd  of  tribes  of  Indians,  under  treaties, 
must  be  made  by  the  United  States. 

feUous  V.  BtoeJrsmith,  684 

3.  They  cannot  be  expelled  from  their  homes  by 
the  irregular  force  and  violence  of  individuals  who 
had  acquired  title  to  them,  or  through  the  inter- 
vention of  courts  of  Justice. 

Idem.  684 

4.  The  grantees  derived  no  power  under  the 
Treaty  of  1838  or  1842^  to  dispossess,  by  force,  the 
Seneca  Indians,  or  right  of  entry  to  sustain  an 
ejectment. 

idem.  684 

6.  A  treaty  is  the  supreme  law  of  the  land.  Courts 
cannot  annul  its  effector  operation. 

idem.  684 

INJUNCTION. 

1.  Where  the  title  to  property  sold  falls,  and 
vendee  has  been  disturbed  in  bis  possession  by 
paramount  title,  and  vendor  is  insolvent,  a  court 
of  equity  may  restrain  a  collection  of  the  purchase 
money,  and  may  offset  the  damages  occasioned  by 
failtu:«  of  title  against  any  unpaid  purchase  money. 

Warner  v.  Trxdy,  816 

2.  Circuit  Court  should  refuse  cognizance  of  bill 
of  peace  for  injunction  when  the  same  title  is  in 
litigation  in  State  Court  of  concurrent  Jurisdiction. 

Orton  V.  Smith,  898 

INSOLVENT  LAWS. 

1.  In  Louisiana,  all  the  property  of  insolvent  pe- 
titioner, after  cession  to  the  court,  passes  to  ois 
creditors. 

Sank  0/ Tennessee  v.Ifom,  70 

2.  It  cannot  afterwards  be  sold  on  execution. 

idem.  7© 

8.  Erroneous  description,  or  want  of  description, 
in  schedule,  will  not  prevent  its  passing. 

Idem.  70 

4.  State  insolvent  law  constitutional. 

idem.  70 

INSURANCE. 

1.  An  insurance  company  which  had  paid  lorses 
by  Bre,  to  the  shippers,  is  subrogated  to  their 
claims  for  such  losses  against  the  owners  of  the 
vessel. 

OmimereUU  In*.  Co.  v.  Union  ins.  CO.,       636 

2.  Agreement  by  parol  to  make  insurance  is  good. 

Idem.  636 

8.  Statute  of  Massachusetts  which  provides  that 
insurance  corporations  can  make  valid  policies 
only  by  having  them  signed  by  their  president  and 
secretarr,  only  directs  the  formal  mode  of  signing 
policies,  and  has  no  application  to  agreements  for 
Insurance. 

idem.  636 

4.  A  promise  for  a  valuable  consideration  to  make 
a  policy  is  no  more  required  to  be  in  writing  than 
a  promise  to  execute  a  bond,  bill,  or  note. 

Idem.  636 

6.  Whether  the  risk  shall  commence  from  a  past 
day  depends  on  the  terms  of  the  contract. 

Idem.  636 

6.  Proof  that  presidents  of  insurance  companies 
in  a  city  had  been  accustomed  to  contract  orally, 
is  evidence  of  their  authority. 

idem.  636 
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Qbmerai.  Indbz. 


T.  Not  neoessary  that  a  premium  note  should 
have  been  slerned  and  delivered,  to  make  the  ooo- 
tract  of,in8uranc«  bindinK- 

Commercial  Ine.  Ci>.  v.  Union  Ins.  Co.  9Si 

8.  The  promise  to  Kire  such  note  is  sufflcleot 
consideration  for  the  promise  to  malce  a  policy. 

Idem.  686 

INTEREST. 

1.  Eighteenth  and  twentieth  rules  have  been 
superseded  by  the  sixty-sboond  rule,  adopted  in 
18R1. 

Hemmenway  v.  Fl»her,  799 

2.  By  this  rule,  judgments  at  common  law  and 
ilecrees  in  chancery  upon  alSrmance  In  this  court, 
carry  Interest  until  paid. 

Idem.  799 

3.  Cases  in  admiralty  are  not  embraced  in  the 
sizty-second  rule. 

Mem.  799 

I.  No  rule  flxingr  any  certain  rate  of  interest 

upon  decrees  in    admiralty  when  the   decree    is 

«mrmed,  can  be  adopted  with  justice  to  the  partim. 

Idem.  799 

6.  A  discretionary  power  is  reserved,  to  add  to  the 
damages,  further  damaves,  by  way  of  interest, 
where,  la  the  opinion  of  this  court,  the  appellee  Is 
«ntitled  to  such  additional  damages. 

Idem.  799 

a.  Thin  allowance  of  Interest,  pro  (anto,  is  a  new 
Judgment.         idem.  799 

T.  When  the  court  isequaliy  divided,  they  cannot 
change  the  decree  of  the  Circuit  Court,  nor  exercise 
its  discretionary  power  to  allow  interest;  for  this 
would  have  been  a  new  decree. 

Idem.  799 

8.  Where  such  a  judgment  is  affirmed  by  opera- 
tion of  law  on  equal  division  of  this  court,  this 
court  cannot  allow  interest  on  the  decree. 

Idem.  799 

8.  A  garnishee  is  not  t>ound  to  pay  interest,  but 
if  he  used  the  money  as  his  own,  he  Is  bound  to 
account  with  interest. 

MaUinglU  ».  B'tyd,  846 

10.  The  eighteenth  and  twentieth  rules  of  this 
'Court  were  annulled  by  the  sixty-second  rule  of  1851, 
allowing  interest  on  Judgments  at  common  law.ana 
deorees  in  chancery  upon  alBrmance. 

•     Idem.  845 

U.  But  eases  in  admiralty  are  not  embraced  in 
the  sixty-second  rule.  If  Interest  be  given  in  them 
in  this  court  It  must  be  in  the  exercise  of  its  dis- 
cretionary power. 

Idem.  846 

^VDOMENT. 

SxB  Former  AojuDioAnoit. 

1.  A  court  of  the  U.S.,  In  a  suit  by  biU  in  equity, 
-cannot  call  in  question  inf  ormallties.  If  any,  in  exe- 
cuting the  judgment  of  the  State  Court. 

Ingraliam  v.  Bauwnn,  984 

i.  It  was  the  duty  of  the  State  Court  to  correct 
any  misconduct  or  mistake,  had  complaint  been 
made  in  time  and  proper  form. 

Idem.  984 

8.  An  Ohio  Judgment  against  an  Indiana  corpora- 
tion allowed  by  Ohio  laws  to  do  buslnesx  there  and 
to  receive  service  of  process  on  its  resident  agent, 
upon  a  contract  made  in  Ohio,  is  entitled  to  the 
aome  faith  and  credit  in  Indiana  as  In  Ohio,  under 
the  Constitution  and  laws  of  the  United  States. 

La  Fayette  Ing.  Co  V.  French,  461 

4.  Notice  to  such  resident  agent  was  notice  to  the 
corporation. 

fdeni.  451 

6.  Such  judgment  is  entitled  to  the  same  faith 
and  credit  in  Indiana  as  if  the  corporation  had  its 
habitat  In  Ohio. 

Idem.  451 

JURISDICTION. 

(1)  Oenerallt. 

(Z)  ACIION  AGAINST  STATC. 

(3)  Amount  in  Contbovbbst. 

(«  BABKHtlPTCY. 

(fi)  CinZXNSBlP. 

(6)  StATB  liAWS  ADD  DSCI8I0N8. 

(1)  OlNKaALLT. 

Sek  Appeal  and  Error.    Lands,   Adhibaltt, 
State  Laws  and  Decisioms. 
1.  The  Supreme  Court  is  the  tribunal  forthe  final 
interpretation  of  the  Constitution  and  laws  of  Con- 
gress. 

Dodge  v.  Woalieu,  401 
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2.  The  Circuit  Court  has  JurlsdloUoD  where  the 
trustee  has  committed  a  breach  of  trust  according 
to  the  bill  as  confessed  by  the  demurrer. 

Bacon  v.  Bobertton,  499 

8.  The  exception  to  the  refusal  of  the  court  to 

grant  a  continuance  and  change  the  venue,  were 

matters  of  discretion  in  the  court  below,  and  not 

the  subject  of  review  here. 

McFaul  V.  Bammy,  lOlO 

4.  Of  an  action  for  failure  to  furnish  manuscript  of 
opinion  under  contract  by  a  reporter  of  a  court, 
this  court  has  no  jurisdiction. 

LtttUv.  Hnll,  StS 

5.  Courts  of  Justice  have  no  power  to  revise  act* 
of  the  Surveyor-General,  in  regard  to  the  acbool 
lands. 

Ktad  V.  St.  Louit  Public  School,  3M 

6.  On  bill  to  declare  void  for  fraud,  •  decree  of 
petition  where  the  parties  interested  are  not 
before  the  court,  the  court  has  no  Jurtediotioa. 

Coy  V.  Manon,  1SS 

7.  Where  the  jurisdiction  of  the  Clroult  Court  is 
properly  alleged,  defendant  can  only  Impugn  it  by 
siteclaiblea. 

WIckliffe  V.  Oioinos,  44 

8.  Equity  has  Jurisdiction  to  grant  perpetual  in- 
junctions to  quiet  titles,  after  they  have  l>eeo 
settled  at  law. 

Idem.  44 

B.  Amendment  to  pleadings,  necessary  to  give 
the  court  Jurisdiction  will  not  be  allowed  In  tbto 
court. 

Udallv.Stcanuhip  Ohio,  4* 

10.  .Turisdiction  of  District  Court  over  parties  is 
acquired  only  by  service  of  process  or  voluntary 
appearaoce. 

Hern  don  e.  Btdgway,  109 

11.  DlstrlctCourtcannot  issueproceastoanoUier 
State.  W  here  essential  defendants  decline  to  appear. 
aud  process  cannot  t>e  served,  the  court  ia  wunout 
jurisdiction. 

IdfM.  190 

12.  In  such  case  the  cause  will  be  dismissed  on 
motion. 

Idem.  100 

13.  In  order  to  give  Jurisdlctlon.in  cases  of  divisiaa 
of  opinion,  from  Circuit  Court,  it  is  necessary— 

1.  They  must  be  q  uestlons  of  law  and  not  questions 
of  fact,  distinctly  and  particularly  stated— 

2.  The  points  must  be  single  andnot  bring  up  the 
whole  case  for  decision. 

Denntstmin  v.  Stewart,  489 

14.  In  a  suit  by  or  against  a  corporation,  in  its 
corporate  name,  an  averment  that  they  were  rtti- 
zens  uf  a  particular  State,  is  sufficient  to  give  Juris- 
diction. 

lymtngton  Drawbridge  Co.  t>.  Shepherd.       896 

16.  Where  the  act  of  incorporation  is  a  public  law, 

which  the  court  is  bound  to  notice,  the  averment 

of  the  citizenship  of  the  members  of  the  corpon- 

tlon,t8all  that  Is  required. 

Idem.  896 

16.  Where  the  amount  claimed  in  spleauUng  is 
not  sufflolent  to  give  the  court  Jurisdiction,  al- 
though with  proper  Interest  to  the  trial  added,  tlie 
amouiitwould  be  sufficient,  the  court  hasno  Jurl^ 
diction. 

irdoUt).  Steamship  Ohio,  4* 

17.  The  practice  of  Circuit  Court,  by  which  in- 
terest is  to  be  added  to  the  damages,  will  not 
remedy  the  defect  so  as  to  give  jurisdiction. 

Idem.  4t 

18.  Ameudmentsto  pleadings,  necessary  to  give 
this  court  jurisdiction,  will  not  be  allowed  in  tldi 
court. 

Idem.  4S 

(2)  Action  aoainsi  Statb. 
See  Contract,  a. 

19.  A  Sovereign  State  cannot  be  sued  in  Its  own 
courts,  or  in  any  other,  without  Us  consent  and 
permission ;  but  It  may  waive  this  privUege.  and 
permit  itself  to  be  made  a  defendant  in  s  suit  by 
Individuals,  or  by  another  State. 

Beers  0.  Arfcanxw,  9M 

20.  The  sovereignty  may  prescribe  the  terms  and 
conditions  on  which  it  consents  to  t>e  sued,  and  the 
manner  in  which  the  suit  shall  t>e  conduoted,  and 
may  withdraw  its  consent  whenever  justice  to  tlie 
public  requires  it. 

Idem.  996 

21.  In  exercising  tliis  latter  power,  the  State  vio- 
lates no  contract  with  the  partlee :  it  mraely  regu- 
lates the  prooeedingsin  Its  own  courts. 

Idem.  998 

S8.  59,  SO.  ei  u.  s. 
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(8)  AMOCtra  IK  CoirrBOTintBY. 
S.  Where  the  rent  claimed  was  not  of  tAe  value 
of  $1,000,  yet  as  the  title  to  land  valued  at  $8,000 
was  in  dispute,  this  court  has  jurisdiction. 

Stinmn  v.  Doumnan,  906 

SS.  Where  the  amount  claimed  In  pleadlDK  was 

41,800  "and  apward8,"tbi8  court  hasnolurlsdictlon. 

(Hney  v.  Steamship  Falcon,  *9 

U.  No  computatloo  of  Interest  will  be  made  to 

«1ve  Jurisdiction,  unleaa  It  be  spedally  claimed  in 

the  pleading. 

Idem.  *» 

16.  Sufficient  if  judgment  Is  over  $2,(M0  for  the 
whole  interest,  though  the  share  decreed  to  each 
-claimant  Is  less  than  $2,000. 

Shields  0.  Thomns,  *3 

M.  This  court  has  appellate  jurisdiction  of  action 
-for  Infringement  of  patent  right,  although  the 
amount  in  dispute  Is  less  than  $2,000. 

Brmcn  V.  Shannon,  S«6 

ST.  This  court  has  not  appellate  jurisdiction  of 
«otlon  to  prevent  violation  of  contract  and  for  in- 
unction, unless  the  amount  in  dispute  to  over 

**'""idem.  8«e 

28.  The  amount  In  controversy  cannot  be  estima- 
ted from  the  penalty  In  the  injunction  bond. 

Idem.  «»• 

29.  The  sum  mentioned  In  the  bill,  and  for  which 
the  privilege  to  use  the  patent  was  sold.  Is  the  true 
«mount  in  dispute. 

Idem.  »2e 

(4>  Bakkktiftct. 

80.  The  Bankruptcy  Law  has  given  the  District 
Court  ezrluslve  jurisdiction  in  all  matters  in  bank- 
ruptcy. . 

Oom'l  Bankv.  Bueknen,  8«8 

81.  No  other  court  can  annul  the  decrees  of  the 
bankrupt's  disobarge  as  to  parties  to  the  decree  of 
the  discharge,  who  proved  their  debts,  and  who 
have  taken  a  dividend. 

idem.  882 

82.  Circuit  courts  have  not  jurisdiction  to  annul 
the  discharge  In  bankruptcy  for  fraud  in  a  suit  by 
«  creditor  who  had  proved  his  debt,  assented  to  the 
bankrupt's  dlsohanre.  and  taken  a  dividend  out  of 
the  bankrupt's  estate. 

Idem,  *** 

(6)  CrnraifSBip. 

83.  Courts  of  the  United  States  and  State  courts, 
have  concurrent  jurisdiction  In  oases  between 
«ltlzens  of  different  States. 

Dodge  v.  TTootsei/,  401 

84.  Where  all  parties,  plaintiffs  and  defendant*. 
In  a  suit  are  citizens  of  the  same  State,  the  Circuit 
Court  has  no  juri*diotion. 

TFiekl^ev.  five,  188 

8K.  A  change  of  oltlsenship  for  the   purpose  of 

bringing  suit  in  federal  court  must  be  with  the 

bona  fiat  Intention   of  becoming  a  dtlxen  of  the 

State  to  which  the  party  removes. 

Jtmee  v.  League,  SSS 

88.  A  short  absence  of  plaintiff  In  such  State, 
without  intention  to  change  his  citisenship.  Is  not 
•uffldent. 

idem.  SSS 

87.  Formal  parties,  without  Interest,  cannot  oust 
the  court  of  jurisdiction.  If  the  citizenship  ofthe  reel 
parties  confers  it. 

Tfbod  V.  Demi*,  460 

88.  Averment  In  declaration  that  a  company, 
defendant.  Is  a  citizen  of  the  State,  Is  not  sutnclent 
to  give  jurisdiction.  Averment  that  defendants 
•re  a  corporation,  created  by  the  laws  of,  and  hav- 
ing Its  principal  place  of  business  in,  the  State,  to 
aulBcient. 

iMFaMUelnt.Oo.v.Vrentih,  481 

St.  The  junsdiotion  of  the  courts  of  the  U.  8.,  over 
Dontroversies  between  citlzetu  of  different  States, 
oannot  be  impaired  by  the  laws  of  the  States. 

Syde  V.  Stone,  874 

40.  The  decision  of  the  Fifth  District  Court  of 
Mew  Orieans,  transferring  the  suit,  oomraenoed  by 
the  plaintiff  against  the  defendants,  to  another 
«onrt  of  the  State,  did  not  disable  the  plaintiff  from 
(MHnmencIng  a  suit  In  the  Circuit  Court, 

/dem.  874 

41.  Jurisdiction  of  the  person  of  a  defendan^ 
(who  Is  an  Inhabitant  of  another  State)  can  only  be 
obtained  In  a  civil  action,  by  service  of  process  on 
bto  person  within  the  district  where  the  suit  Is  In- 
stituted. 

Chaffee  v.  Bavward,  881 

See  How.  IT,  18, 19,  20.  U.  8.,  Book  16. 


G.  No  jurisdiction  can  be  acquired  by  attaching 
property  of  a  non-resident  defendant,  pursuant  to 

State  attachment  law. 

Idem.  857 

48.  The  U.  S.  courts  are  vested  with  powerto  exe- 
cute the  laws  respecting  patents,  but  where  suits 
are  to  be  brought  to  left  to  the  eleventh  section  of 
the  JudlcliM'y  Act,  which  requires  personal  service 
of  process,  within  the  district  where  the  suit  to 
brought. 

idem.  887 

44.  Circuit  Court  has  equity  jurisdiction  of  settle- 
ment of  estate  of  inteatate  who  lived  and  died 
within  the  limits  of  Its  authority. 

SMeids  «.  Thomat,  888 

45.  Voluntary  appearance  precludes  objection  to 
ooi»-resldence. 

Idem.  888 

48.  Dtotrict  Court  has  jurisdiction  of  blU  to  carry 
into  execution  decree  of  State  court. 

idem.  888 

(8)  Statb  Laws  and  Dmisiohs. 
4T.  A  contest  between  State  and  federal  judg- 
ment as  to  priority  arising  upon  rules,  cannot  be 
re^zaqiined  here.  . 

Curtdi  V.  Petttpoln,  »•• 

48.  drouit  Court  has  jurisdioUon  of  suit,  by  s 
stockholder  to  enjoin  collection  of  a  tax,  under 
State  law,  from  a  corporation,  on  the  ground  that 
that  the  law  violates  the  contract  In  their  charter, 
where  the  directors  have  refused  to  bring  the 
action. 

Dodge  v.  Wooliey,  401 

49.  The  Supreme  Court  of  Louisiana  having 
given  judgment  that  John  Bell's  title  was  invalid 
because  the  older  patent  from  the  V.  8.  had  been 
Iwued  la  favor  of  Jam<>s  Dell,  thto  court  has  juriS" 
diction  to  review  such  judgment. 

Bell  t>.  Heame,  614 

50.  The  error  aralgned  "that  the  charge  of  the 
court,  the  verdict  and  the  judgment  In  the  State 
Court,  are  each  against  and  In  conflict  with  the  Con- 
stitution and  lawsof  the  Ditlted  States,"  to  too  gen- 
eral andindeSnite. 

tfcmoeU  V.  Weiehobt,  808 

61.  The  clause  in  the  Constitution,  and  the  tow 
of  Congress,  should  have  been  spedfled  in  the 
State  Court. 

Idem.  SOS 

82.  Judgment  of  Mate  (X>urt  dtomtoslng  bill 
to  not  open  to  revision  here. 

Bank  of  WanhtnaUm  v.  Arftamiae,  M> 

88.  Decree  of  alcalde  of  New  Orleans,  In  17118,  de- 
otoring  a  will  valid.  Is  the  judicial  act  of  a  court  of 
competent  jurisdiction. 

Fmmemne  v.  N.  Orieem*,  809 

64.  Courts  of  tha  United  States  have  no  probat* 
jiirisdlction,  and  must  receive  the  judgments  of 
State  probate  oaurts  ns  conclusive  of  the  validity 
of  awlU. 

Idem.  889 

65.  This  court  has  no  authority,  on  writ  of  error 
from  st-ite  court,  to  declare  State  tow  void  because 
In  violation  of  State  constitution. 

idem.  809 

88.  Whether  State  statute  conforms  to  State 
constitution  belongs  to  state  court  to  decide,  and 
thto  court  cannot  review  its  decision. 

Idem.  809 

57.  Miasiasippt  Act  not  In  vlototion  of  laws  or  Con- 
stitution of  U.  8.,  presents  no  aspect  to  warrant 
thto  couri  to  review  the  decree  of  highest  court  of 
that  State. 

Idem.  899 

68.  The  Legislative  Assembly  had  power  to  trans- 
fer causes  previously  pending  unaer  the  Provis- 
ional Government  of  the  Territory  of  New  Mex- 
ico to  the  courts  created  by  Conirrees  in  that  Ter- 
ritory. 

Leaemdorfer  v.  ITebh,  891 

69.  Where  laws  of  Congress  and  acts  of  officers 
under  them  In  perfecting  title  to  lands  have  been 
drawn  In  question  and  construed  by  State  court, 
and  the  decision  Is  furalnst  the  title  set  up  under 
them,  thto  court  has  juriodlctlen  to  exatnlne  the 
judgment  of  the  state  court. 

Oiueln  V.  LtAatvt,  801 

80.  This  court  can  exercise  no  appellate  jurisdic- 
tion over  State  court  except  In  a  few  spedBed 
cases. 

Pnydnu  V.  Lnultlana,  880 

61.  The  ground  of  jurisdiction  must  be  stated 
with  precision. 

Idem.  889 

82.  The  point  must  have  been  passed  upon  by  the 
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court  below,  and  the  rulinsr  to  bring  the  case  under 
(6tb  see.  of  Judiciary  Act  must  appear  on  the  rec- 
ord to  have  been  BKHlnst  the  right  claimed. 

Poj/draa  v.  Liruiiriana,  8IM> 

(3.  A  reason  asBlitned  tor  rehearing  or  new  trial 
not  eufllcieot. 

Idem.  350 

e(.  The  deolslon  of  a  state  court  in^favor  of  a 
title  under  the  United  States  claimed  by  defendant 
In  error  gives  plaintitT  no  right  to  bring  error. 

Burke  v.  Oatntg,  66B 

65.  To  give  Jurisdiction  under  8d  clause  of  S5th 
sec.  of  Judiciary  Act,  the  suit  must  have  drawn  In 
question  the  oonstruotion  of  statute,  tec.,  and  the 
Judgmnnt  must  have  been  adverse  to  the  claim  set 
np  under  It. 

CMcitU  V.  Stantnn,  S48 

66.  This  court  has  no  jurisdiction  where  construc- 
tion of  statute  not  called  for,  except  by  defendant, 
and  the  decision  was  in  his  favor. 

Iriem.  348 

67.  This  court  has  no  power  to  revise  an  Act  of 
Pennsylvania  imposing  a  tax  upon  property  of 
decedents. 

Carpenter  V.  Ptnimiilvania,  1»7 

68.  To  give  this  court  J  urisdictlon  to  review  Judg- 
ment of  State  court.  It  Is  not  enough  to  show  that 
one  of  the  questions  stated  in  the  25th  section  of 
the  Act  of  1789  was  Involved  and  might  have  been 
decided. 

MaxuxU  V.  Nevobold,  soe 

69.  It  must  appear  on  the  record  that  it  did  arise 
and  was  decided  by  the  state  court,  and  that  Its 
decision  was  against  the  right  claimed. 

Idsm.  soe 

70.  Where  plalntitr  has  naked  possession  of  lands, 
not  protected  by  Act  of  Congress,  this  court  has 
no  Jurisdiction  to  review  State  Judgmentadverse  to 
such  title. 

Wynn  v.  MorrU,  800 

71.  Judgment  of  state  court,  where  It  does  not 
appear  that  any  questions  of  which  this  court  can 
talce  cognl  zance  arose  or  was  decided,  cannot  be 
reviewed  by  this  court. 

Cnrbrf «  Church  v.  Omnty  of  PMIa.,  80» 

78.  This  court  has  no  Jurisdiction  to  reyiew  the 
Judgment  of  a  State  court,  ascertaining  the  boun- 
daries between  two  neighbors  having  complete 
grants. 

UortUmd  v.  Page,  1000 

78.  This  court  have  no  Jurisdiction  of  a  case 
brought  up  from  a  State  court,  when  no  right  was 
claimed  by  the  plaintiff  In  error  under  any  Act  of 
Congress  or  under  any  authori^  derived  from  the 
United  States. 

Burft<  V.  Oa<nc«,  655 

74.  To  give  this  court  Jurisdiction  under  the  25th 
■ec  of  the  Judiciary  Act  the  record  must  show  by 
direct  averment  or  necessary  intendment,  that  one 
of  the  questions  enumerated  In  that  section  did 
arise  and  was  decided  by  the  State  Court. 

Mlehigan  Cent.  R.  R.  Co.  v.  JSich.  South- 
ern R.  R.  Co.,  689 

75.  This  court  have  no  Jurisdiction  to  revise  State 
Ju<^ment  upon  priority  between  State  patents  for 

'  SItaffer  V.  ScuMay,  sos 

x.Ain>s. 

SBB  EJBCIMBNT,  JUBISDIOnON,  RlPAKIAN  BlOHTB, 

1.  A  third  party  cannot  raise  In  ejectment  aques- 
tion  of  fraud  as  between  grantor  and  grantee  and 
thus  look  beyond  the  patent  or  grant.  It  is  a  ques- 
tion ezdusively  between  the  sovereignty  making 
the  grant  and  the  grantee. 

FleU  V.  SeaJtury,  680 

2.  A  patent  cannot  be  collaterally  avoided  at  law 
for  fraud. 

Idem.  650 

8.  Where  certain  owners  of  land  bordering  on 
any  riveror  wateiMX>UTae,  In  a  territory,  weregiven 
a  preference,  by  Congress,  in  purchasing  vacant 
back  lands  adjacent,  and  the  surveyor  of  public 
lands  was  authorized,  whenever  each  front  owner 
could  not  obtain  a  tract  of  tmck  land  equal  to  his 
front  tract,  to  divide  such  vacant  lands  between  the 
several  claimants  in  such  manner  as  may  be  to  bim 
might  appear  equitable,  courts  cannot  control  the 
■urveyprsaotslf  honestly  performed. 

Haydel  v.  Dufretne,  116 

4.  An  appeal  from  the  surveyor's  decision  can  be 
taken  to  the  Commissioner  of  the  Oeneral  Land 
Oflloe,  and  from  the  latter's  decision  to  the  Secre- 
tary of  the  Treasury. 

idem.  lis 
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5.  Neglect  to  procure  survey  and  location  of  out 
lot  in  St.  Louis  under  Act  of  1824,  did  not  Impair 
or  forfeit  title  acquired  under  Act  of  1812. 

Sadgnae  v.  Qarrlaon,  30» 

6.  The  questions,  whether  or  not  the  lot,  and  the 
inhabitation,  cultivation  or  possession  thereof, 
was  within  the  purview  of  the  Act  of  1812,  are  for 
the  Jury. 

7dem.  too 

7.  This  court  concur  In  the  opinion  of  the  Board 
of  Commissioners  and  of  the  JDlstrlct  Court,  that 
affirms  the  grant  of  the  Qovemor  of  CaUfomiato 
Justo  larios. 

U.  S.  V.  fomat,  M4 

8.  This  court  rejects  the  words,  "  a  little  more  or 
less,"  and  bold  the  claim  of  the  grantee  is  valid  for 
the  quantity  clearly  expressed. 

Idem.  044 

8.  There  is  no  rule  of  law  to  authorise  this  ixiurt 
to  depart  from  the  grant  to  obtain  evidence  to  con- 
tradict, vary,  or  limit  Its  import. 

latm.  M4 

10.  The  Commissioner  of  the  General  I^nd  Of- 
fice has  power  to  cancel  a  patent  which  had  bees 
Issued  to  a  wrong  name,  to  wit :  James  Bell,  and 
Issue  a  new  one  to  the  purchaser  Intended,  John 
Bell. 

BeU  V.  Beame,  614 

11.  The  power  to  correct  a  clerical  mistake  is  a 
necessary  power  in  the  administration  of  every  de- 
partment. 

Idem.  614 

U.  The  former  patent  vested  no  title  in  Jamas 
Bell,  never  having  been  delivered  to  him,  aod  b* 
never  having  paid  for  the  land. 

Id«m.  614 

15.  A  sale  of  the  land  on  execution  against  James 
Bell  carried  no  title. 

Idem.  614 

14.  The  latter  patent  vested  the  title  in  John  Bell 
superior  to  that  of  the  purchaser  on  the  executioa 
sale  against  James  Bell. 

Idem.  614 

16.  A  certificate  of  confirmation  of  Spanish  claim 
under  Act  of  March  S,  1819,  rendered  certain  by  a 
survey  approved  at  Surveyoi^Oeneral's  offlve,  la 
VrtmaJaeU  evidence  of  title. 

Oousin  V.  Labatvt^  OOt 

16.  But  a  mere  loose  prior  order  of  survey  heU 
not  to  have  that  etTect,  and  the  United  States  could 
sell  the  land. 

Idem.  001 

17.  Bv  the  Revised  Code  of  1846,  of  Hlchlgan.  nc 
deed  of  lands,  or  interest^therein,  shall  be  void  for 
the  reason  that  at  the  time  of  the  execution  there- 
of, such  lands  shall  be  in  the  actual  posaonsion  of 
another  claiming  adversely. 

Roberts  v.  Cnuper,  oei 

18.  Whenever  the  question  in  any  court  is  -wheUi- 
era  title  to  Und  which  was  once  the  property  of 
the  United  States  has  passed,  that  question  must 
be  solved  by  the  laws  of  the  United  States. 

Irvine  v.  MarkhaU,  •04 

19.  An  alien  friend  can  convey  his  lands  aituate 
in  a  foreign  government. 

WhUev.Bumleu,  886- 

90.  Where  people  change  their  allegiance,  their 
relations  to  each  other  and  their  rights  of  property 
remain  undisturbed. 

Lettensdor^er  v.  Webb,  881 

21.  All  lands  in  the  Territories,  not  approprtatcA 
before  they  were  acquired,  are  the  exoTuaivo  prop- 
erty of  the  United  States,  t*  be  disposed  of  to  such 
persons,  at  such  times,  and  in  such  modes,  and  by 
such  titles,  as  the  government  may  deem  advan- 
tageous. 

Irvine  v.  MarthaU,  OV* 

22.  A  Territory  cannot  by  Its  law  dictate  to  tbe 
United  States,  to  whom,  and  In  what  mode,  mod  by 
what  title,  tbe  public  lands  shall  be  oonreyed,  or 
denounce  a  forfelturs. 

Iriem.  OM 

23.  Tbe  practice  or  opinion  of  the  offloras  of  tbe 
Land  Department  cannot  control  the  action  or  tbe 
opioion  of  this  court  in  expounding  the  law  with 
reference  to  the  rights  of  parties  ntigant  before 
them. 

Idem.  ••4 

21.  Grant  Is  not  void,  because  the  surveyor  re- 
turned an  excess  in  his  survey,  without  evideaee 
that  the  grantee  participated  in  the  matt^-. 

WmU  v.  Burnletf,  886 

25.  Code  of  Minnesota  enables  lis  court  of  c4iai>> 
eery  to  pass  the  title  of  lands  by  prooeedinm  <• 
rem  without  any  act  of  defendant. 

Idem.  888 

6H,  fi».  «0,  <1  r..8. 
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n.  In  a  suit  at  law,  TT.  8.  courts  will  not  go  be- 
Uod  a  survey  and  looatlon  made  by  government. 
Jtmes  r.  UcMatUr*,  806 

XI.  If  ther  are  voidable  for  any  cause,  the  ques- 
tion Is  one  for  n  court  of  equity,  and  It  will  not  be 
beard  in  an  action  at  law. 

Idem.  806 

28.  If  deputy-sarvoyor  make  a  survey,  which  Is 
approved  by  the  surveyor,  it  becomes  the  act  of 
the  latter  and  valid. 

J>motU  v.DeLe  Lanzn,  894 

£S.  Where  patent  is  issued  to  wrong  person,  com- 
missioner may  correct  the  error  in  the  name. 

TiUm.  8S4 

SO.  Division  of  ao  empire  works  no  forfeiture  of 
rights  of  property  previously  acquired. 

Jonot  V.  MaSIa<Un,  806 

81.  The  title  remains  after  the  new  government 
the  same  as  before. 

Idem.  806 

82.  The  title  of  the  board  of  public  schools,  un- 
der such  oortiacate  setting  apart  the  lands,  is  su- 

£erlor  to  a  title  under  a  prior  entry  with  the  reg- 
ter  and  receiver,  under  the  preemption  laws. 
KUssell  V.  St.  Louis  PtMie  School,  SM 

83.  The  title  of  such  lands  appropriated  for  edu- 
oation  vested,  in  thedty,  and  they  wore  not  the 
■ubjeots  of  sale. 

Idem.  8»4 

34.  When  Louisiana  was  acquired,  the  legal  title 
to  lands  Included  In  the  out  boundary  survey  of 
St.  Louis,  vested  in  the  United  States. 

Idem.  884 

86.  Congress  could  prescribe  the  terms  on  which 
titles  therein  could  be  obtained,  and  designate,  by 
■nrrey  school  lands  therein. 

/dem.  884 

88.  ITntil  such  survey  was  completed,  the  towns, 
under  Acts  of  Congress,  had  an  imperfect  title 
thereto. 

Idem.  884 

87.  When  the  survey  was  completed  designating 
the  school  lands,  they  became  vested  in  the  au- 
thorities of  Missouri. 

Idem.  884 

Where  one  obtained  a  judgment  for  costs, 
$80,10,  against  a  Arm  In  a  suit  by  one  of  them  in  the 
name  of  the  llrm,  long  after  Us  dissolution,  upon 
which  lands  of  a  member  of  the  Arm,  who  was 
Ignorant  of  the  suit,  of  14,000  acres,  worth  from 
forty  to  seventy  thousand  dollars,  were  sold  by 
direction  of  the  attorney  in  the  judgment,  who  be- 
came the  purchaser  for  the  sum  of  pt.iSii,  and  who 
refused  to  accept  to  rcdemptioo  of  the  lands  a  sum 
tendered  more  than  equal  to  the  costs  and  ex- 
penses. Hold,  that  such  sale  and  purchase  of  the 
land  was  fraudulent  and  void,  and  will  be  set 
aside. 

Bitert  V.  Surget.  •  TO 

38.  The  grantee  of  a  Mexican  land  claim,  an  In- 
dian, was,  under  the  Mexican  laws,  competent  to 
take  and  oonvey  real  property. 

U.  S.  V.  RUOile,  838 

8V.  It  Is  DO  objection  that  the  land  In  question 
belonged  to  the  mission  lands. 

Idem.  886 

40.  Proceedings  before  the  Board  of  Commission- 
ers to  settle  land  claims  in  Calfomla  may  be  re- 
moved to  the  District  Court  In  conformity  with 
the  Act  of  1883. 

Idem.  888 

41.  The  filing  of  the  transcript  bv  the  board  is 
notice  of  the  removal  to  the  prevailing  party. 

Idem.  886 

42.  Discovery  of  a  mine  on  land  does  not  destroy 
owner's  title. 

fYtmont  V.  U.  S.,  841 

48.  When  the  object  of  an  action  is  the  sale  of 
land  of  an  insolvent  succession,  the  prooeedlng  Is 
in  rem. 

Beattreoard  v.  New  Otiearu,  489 

44.  There  are  no  adversary  parties ;  the  adminis- 
trator represents  the  land. 

Idem.  460 

45.  In  courts  having  power  to  sell  estates  of  de- 
cedents, their  operation  acta  upon  the  estate,  not 
on  the  heirs. 

Idem.  489 

48.  Purchaser  olatras  not  their,  but  a  paramount, 
title,  by  operation  of  law. 

Idem.  489 

47.  Courts  have  no  power  to  revise  what  Congress 
or  commissioners,  under  its  authority,  have  done 
in  conOrmation  of  titles  of  public  lands. 

Idem.  460 

48.  Against  the  United  States  and  the  patentee. 

See  Bow.  17,  18.  1»,  20. 


such  oonflrmations,  when  Imposed  as  a  condition  in 
the  patent,  are  conclusive. 

La  Fayette  v.  Kenton,  84S 

48.  Manner  of  reviewing  decision  of  register  and 

receiver,   under  preemption  laws  of  ISS)  and  1884. 

Barnard  v.  Aehley,  886 

SO.  How  far  the  judgment  of  the  register  and  re- 
ceiver la  oonoludve.  Where  preemption  right 
Is  claimed  against  a  subsequent  title,the  court  will 
examine  the  facts. 

Idem.  886 

61.  Under  the  Occupant  Law  of  June  19, 1884,  one 
could  lawfully  enter  land,  if  In  his  possession  when 
the  Act  was  passed,  and  he  cultivated  It  In  1633. 

Idem.  886 

62.  One  who  built  a  cabin  in  1833,  and  In  January, 
189(,  sold  his  Improvements  and  moved  away,  and 
resided  elsewhere  in  June,  1834,  is  not  entitled  to 
preference  of  entry. 

Idem.  886 

58.  Decree  of  commissioners  and  of  District  Court 
properly  limited  Mexican  claims  to  eleven  square 
leagues,  where  that  quantity  is  limited  in  conces- 
sion. 

U.  8.  v.lAirkin,  486 

54.  The  objection  that  grant  is  fictitious  cannot 
be  raised  for  first  time  in  this  court. 

Idem.  48S 

66.  Fremont  v.  U.  8.  afflrmed. 

Idem.  48ft 

60.  Orant  not  void  for  want  of  oondlUon  of  pos- 
session within  a  year. 

Idem.  486 

67.  Land  reserved  to  a  Creek  warrior  under  Act  of 
1817,  which  had  been  abandoned  by  the  warrior,  be- 
came forfeited  to  the  United  States,  and  may  be 
sold. 

Minttr  V.  Orommelin, 

68.  The  fact  of  abandonment  the  secretary  is  au- 
thorized to  decide.  A  patent  Is  evidence  as  to  that 
and  that  all  Incipient  steps  necessary  to  its  issue, 
have  been  regularly  taken. 

Idem.  879 

60.  The  presumption  Is,  that  a  patent  Is  valid  and 
passed  the  legal  title. 

Idem.  879 

80.  Until  confirmation  of  a  claim,  no  valid  title 
to  any  specific  land  Is  vested.  ' 

LedotiZ  V.  Black,  467 

81.  A  public  survey  Is  necessary  to  locate  and 
sever  from  the  public  domain,  tne  Utnd. 

Idem.  467 

82.  Until  survey  government  can  sell,  although 
the  concession  exists  and  may  be  surveyed  on  the 
land  sold. 

Idetn.  467 

83.  Where  the  boundaries  of  the  claim  are  vague 
and  uncertain,  before  the  survey  and  looatfon, 

government  may  sell  any  land  not  necessarily  em- 
raced  within  the  tract  confirmed  and  the  pur- 
chaser's title  will  prevail. 

Idem.  467 

64.  The  18th  section  of  public  lands  in  every  town- 
ship In  Missouri  not  sold  or  disposed  of , was  granted 
by  the  United  States  for  use  of  schools. 

Ham  V.  Aftosouri,  834 

86.  The  proviso  of  section  10  of  Act  of  March  S, 
1811,  has  no  connection  with  lands  granted  for 
schools. 

Idem.  334 

08.  Sales  of  these  lands  inconsistent  with  such 

dedication,  prohibited.    Such  10th  section  and  Its 

proviso  refer  only  to  sales  of  land  intended  for 

sale. 

idem.  384 

87.  A  Spanish  claim  was  rejected  In  1811,  and  sev- 
enteen years  afterward  was  confirmed  by  Congress. 
Meanwhile  a  section  included  therein  was  granted 
for  use  of  schools  to  Missouri. 

Idem.  334 

88.  The  Confirming  Act  declared  that  it  was  not 
to  prejudice  any  title  theretofore  derived  from  the 
United  States.  Held,  that  the  school  lands,  before 
granted  to  Missouri,  were  excepted  from  the  con- 
firmation, and  the  title  of  that  State  was  superior 
to  that  under  the  Spanish  claim. 

Idem.  384 

•9  "Sold  or  disposed  of"  means  legal  and  final 
sale  or  disposition. 

Idem.  334 

70.  Michigan  was  admitted  to  the  Union  under 
the  compact  that  every  10th  section  of  the  public 
lands,  not  before  sold  or  disposed  of,  should  be 
granted  to  that  State  for  the  use  of  schools. 

Cooper  t).  Rohf  rt»,  338 

71.  A  lease  of  a  16tb  section  by  the  Secretary  of 
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tbe  TreMDTy  for  mlninf  did  not  dlipow  of  It  m  as 
to  defeat  tbe  claim  of  the  State. 

Cooper  V.  Robert!,  888 

n.  Bntry  by  and  patent  to  mining  company  from 
land  oiBeedld  not  confer  title. 

Idem.  3S8 

78.  Mlohioan  could  sell,  and  give  good  title  to, 
aohool  Isnda,  and  its  patent  is  conclusive  of  a  regu- 
lar and  ralld  sale. 

Idem.  »»8 

74.  In  Illnols,  where  one  conveys  land  by  quit- 
claim deed,  a  subsequent  patent  to  him  for  tbe  land 
inures  to  suob  prior  grantee. 

Moraan  v.  CwtenUu,  SS8 

76.  Sucb  prior  grantee  s  title  is  better  then  that 
of  one  to  whom  the  patentee,  after  obtaining  bis 
patent,  again  deeds  tbe  land. 

Idem.  S9S 

76.  Where  aereral  parties  claim  lands  under  United 
States,  courts  of  Justice  may  decide  between  tbe 
ooDllicting  dalms. 

GFoftand  V.  Wmn,  801 

77.  Begulations  for  proving  claim*  nf  Commis- 
sioner of  General  LaadOffloe  do  not  oust  tbe  Juris- 
diction of  courts  of  Justice. 

Idem.  801 

78.  Courts haverlghttoexamineoontested claims 
of  title  and  ovemfle  decision  of  register  and  re- 
ceiver and  commtasioner, where  they  have  been  Im- 
Boaedupon. 

Idem.  8*1 

"it.  Tbe  Actof  IBM,  in  regard  to  preerontton  rights 
of  settlers  on  public  lands,  revived  the  Act  of  l88t, 
and  of  1880.  on  same  subject. 

Mark*  v.  DiOaon,  lOOt 

80.  When  tbe  entry  was  in  ISM,  a  transfer  of  the 
entry  and  conveyance  was  valid  and  vested  tbe 
equitable  title  in  transferecwhiob  was  notdefeated 
by  asubaequent  patent  to  the  transferor  and  an- 
other. 

Idem.  lOOS 

81,  In  1740,  a  preemption  tight  to  islands  in  tbe 
Susquehanna  Hlver  in  Pennsylvania  could  not  be 
obtained  by  settlement. 

Pis/iert>.0aldenian.  878 

Q,  This  doctrine  has  continued  to  be  recognized 

•a  settled  law  In  Pennsylvania  for  balf  a  oentury. 

We  are  bound  to  acquiesce  in  and  follow  their  de- 

olsions. 

Idem.  878 

88.  The  Act  of  March  8, 1828,  required  a  survey  to 
be  made  of  each  lot  confirmed  and  a  plat  thereof 
forwarded  to  tbe  Secretary. 

BoOanoe  t>.  Pofrtn,  878 

84.  The  evidence  of  a  United  States  survey  is  not 
a  mere  plat  without  any  written  description  by 
metes  and  bounds. 

Idem.  678 

86.  Neither  the  plat  nor  less  proof  than  a  written 
dsaorlption  will  make  a  record  on  which  a  patent 
can  issue. 

Idem.  678 

88.  Where  there  are  two  conflrmatlons  for  same 
land,  the  older  must  hold  it. 

iroiot  V.  SanforO,  M8 

87.  The  title  to  lands  adjudged  by  oommlsslonerB 
under  tbe  Act  of  March  8, 1807,  does  not  attach  un- 
til the  survey  required  in  that  Act  has  been  made. 

WeO,  V.  Cnehran,  110 

88.  Until  such  survey  the  claimant  has  no  title 
which  will  support  an  action  of  ejectment. 

Idem.  110 

88.  The  case  of  U.  8.  v.  King,  7  How.,  838,  and  U. 
8.  V.Turner,  11  How.,  668,  affirmed. 

V.  S.  V.  Cnxe,  76 

90.  The  Act  of  Congress  of  March  8d,  1883,  con- 
ferred on  the  gran  tee  an  incipient  title,  and  reserved 
to  the  Departmentof  Public  Lands,  the  authority 
to  settle  tne  boundaries  by  actual  survey. 

Bryan  v.  Fonyth,  674 

n.  When  the  surveys  were  made  and  approved 
and  recorded,  it  bound  the  parties  to  it,  to  wit  i  tbe 
oooflrmee  and  the  United  States. 

Idem.  674 

n.  The  California  Act  of  March  86, 1861,  makes  a 
direct  grant  of  all  lands  of  the  kind  mentioned 
therein,  which  had  been  sold,  registered,  Ac. 

Ji^ield  V.  Seatmry,  680 

Mbxioan  Cx-aims. 

le.  Grant  of  Mexican  claim  not  proved  by  pas- 
turing or  cutting  timber— nor  are  such  acta  ground 
of  adverse  claim. 

ArmuUu  v.  V.  8.,  478 

M.  Befiisal  of  Governor  to  grant  land  to  an- 
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other  because  it  belonged  V>  claimant,  does  not 
operate  toglve  title  by  estoppel.  478 

Idem. 
06.  Where  equity  of  claimant  has  been  adjudicated 
and  boundary  ascertained,  it  is  conclusive. 

Idem.  478 

M.  Distinction  between  "  emprenorlo  "  onntracts 
for  oolonlxatton  and  grants  to  Mexican  citiartia. 

Restraint  by  the  Mexican  Act  of  1784,  of  grant* 
of  land  within  the  littoral  leagues  had  no  appllca. 
tlon  except  to  colonies  of  forelgnen :  not  to  Mexi- 
can dtlsens. 

Idem.  478 

U.  S.  V.  Cervantes.  484 

97.  Where  claimant  was  hindered  by  tbe  rev- 
olutionary state  of  tbe  country  from  performing 
conditions  subsequent  in  bis  Mexioan  grant.  Its 
non-f  ulflUment  will  not  work  a  forfeitureaf  tbe  ti- 
tle. 

U.  S.  V.  Vaea,  4SS 

96.  Want  of  survey  ordesignatlon  of  boundaries 
no  objection  wberebuantity  and  locality  isdelliMd. 
Fremont  v.  U.  8.,  alBrmed. 

Idem.     '  488 

90.  The  8th  section  of  the  Treaty  of  Onadaloupe 
Hidalgo  of  1848.  is  Inapplicable  to  those  who,  be- 
fore the  revolution  in  Texas,  bad  been  dtiaeDS  of 
Mexico,  and  who,  by  that  revolution,  had  been  aeii- 
aratedfrom  It. 

McKinney  v.  Soviego,  868 

too.  Tbe  property  to  which  this  article  of  the 
Treaty  approved  a  guanntee  was  that  wbleb  at  Its 
date  belonged  to  Mexican  citizens  not  estatriisbed 
within  the  tenritaries  then  ceded  to  the  United 
States. 

Idem.  868 

101.  A  deeoriptlon  in  a  Mexican  patent,  "  A  tract 

of  land  known  by  the  name  of  Bl  Cajin,  near  the 

mission  of  San  Diego,"  Is  not  void  for  uncertainty. 

U.  8.  V.  SutAerland.  6M 

m.    To  show  It  void  for  uncertainty,  it  munt 

be  proved  that  there  are  two  estates  called  "B 

CaJIn  "  near  the  mission  of  Ssn  Diego,  to  which  the 

description  would  equally  apply;  in  which  caaa  it 

would  be  void  for  ambiguity. 

Idem.  666 

108.  Or  it  must  be  proved  that  there  is  no  «•. 
tate  or  property  known  by  that  name  about  San 
Diego. 

Idem.  666 

104.  The  land  being  further  described  as  "that 
which  the  disefio  (map)  attached  to  tbe  <atp«d(snls 
expresses."  held,  that  there  was  no  evidence  that 
with  the  assistance  of  this  bmp  a  surveyor  wooM 
have  any  dlfflculty  in  locating  iC 

Idem.  666 

106.  That  grantee  Joined  the  United  States  feraca 
in  Its  war  with  Mexico,  is  not  sufficient  to  show 
abandonment  of  his  claim. 

U.  8.  V.  ReaMng,  *•! 

106.  Hostility  of  Mexlcsn  Government  to  nature 
allied  emigrants  from  the  United  Staiea.  is  good 
cause  for  Joining  the  American  forces. 

Idem.  an 

107.  Tbe  abandonment  nf  grantee's  Mexioan  ail^ 
glance  for  that  of  the  United  Statn.  rannnt  be  set 
up  by  tbe  latter  government  against  his  title. 

Idem.  ttl 

108.  The  latter  government  in  such  ahandonraeat, 
must  give  grantee  protection  as  to  bis  person  and 
proi>erty. 

Idem.  881 

109.  Tbe  power  of  the  Governor  of  Ooahnlla  and 
Texas,  to  sell  lands  to  Mexicans,  not  exceeding 
eleven  leagues  In  quantity,  is  unquestionabi*. 

Spencer  V.  Lapiley,  80S 

110.  Defects  In  an  entry  and  survey  cannot  be 
taken  advantage  of  at  law. 

Idem.  808 

111.  A  grant  by  government  of  a  certain  qoantt- 
ty  of  land  surveyed  within  a  territory,  veats  In  the 
grantee  a  present  and  immediate  interest, 

Primimt  r.  U.  8.,  841 

lis.  A  subsequent  definite  grant  Is  not  required 
to  art  ve  a  vested  interest,  but  only  to  show  the  com- 
dilJoiu  complied  with. 

Idem.  Ml 

lit.  Omission  to  take  possession,  survey  and 
build,  does  not  declare  the  land  forfeited  to  the 
Bute. 

Idem.  841 

114.  Tbe  Mexioan  Governor  having  dispensed 
with  a  plan  of  boundaries,  it  must  be  presumed  tliat 
the  power  he  exercised  was  hiwf  uL 

Idem.  841 

116.  The  impossibilltj  of  taking  possession,  sar- 
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▼vyliiff,  and  obtaining  the  oonaent  of  the  Deput- 
mental  Aaaembly,  ezouaeB  delay. 

IiUm.  841 

116.  Omladon  or  Inability  of  public  authorltle*  to 
do  their  duty  cannot  work  a  forfeiture  of  Individ  ual 
property. 

Mrm.  »41 

117.  Condition  problbltlns  aeUIng,  mortcaslng:, 
Ao.,  was  contrary  to  law. 

Idtm.  S41 

lU.  Tbe  habitual  grant  of  lands  by  Mexican  Gor- 

emera,and  tbe  uaual  manner  of  making  grants, 

are  presumptive  evidence  of  the  power  and  proper 

form  of  tbe  grant. 

U.  H-v-CanUiutton,  SS8 

119.  But  there  are  no  such  presumptions  as  to 
Mexican  titles  since  tbe  Act  of  August  18, 18£4,and 
the  Heguhitlons  of  Nov.  lilst,  1828. 

Mem.  «S» 

UO.  These  laws  regulate  the  power  and  tbe  mode 
of  Its  exercise. 

idem.  888 

ISI.  They  are   to  be  compiled  with,  except  as 

modlfled  by  tbe  usages  of  the  Oovemment,  under 

which  tbe  titles  are  derived,  the  principles  of  equity 

and  decisions  of  this  court. 

Uan.  888 

VOL  Case  not  suffldent  to  warrant  the  confirma- 
tion of  I  be  title. 

idem.  838 

U3.  It  is  a  pure  donation,  unaccompanied  with 
the  usages  and  forms  observed  In  grants  of  public 
lands. 

lOem.  888 

121.  If  the  objections  bad  been  made  In  tbe  court 
below,  claimant  might  have  removed  them  by  new 
erldenoe. 

Idem.  888 

IK.  Tbat  grantee  la  Mexican  grant  had  not 
oompi  led  with  the  conditions  to  build  on,  and  In- 
habit the  land,  within  one  year.and  to  obtain  a  sur- 
▼er,  will  not  neceMarily  destroy  his  title. 

U.  S.  V.  tUading,  891 

U8.  They  are  charges  of  negligence  to  be  deter- 
mined by  the  proofs  in  each  case. 

Idem.  991 

1>T.  But  bis  delay  may  be  so  unreasonable  as  to 
amount  to  an  Intention  to  abandon  his  claim. 

Idem.  8B1 

US.  That  house  was  burned  by  Indians,  and 
irrantae  compelled  to  be  absent  on  military  duty, 
are  excuses  for  delay. 

Idem.  891 

IM.  So  are  the  facts  tbat  the  olflaer  authorized  to 
•urvey  and  give  judicial  possession,  wasatisentand 
oould  not  perform  such  duties. 

idem.  98t 

150.  The  Oovemor's  grant  passed  the  title,  but  It 
did  not  become  defininve  till  approved  by  the  De- 
partmental Assembly. 

idem.  891 

151.  If  their  approval  was  refused,  it  did  not  de- 
■troy  tbe  title,  but  only  suspended  It,  until  it  was 
rejected  by  tbe  Supreme  Oovemment. 

idem.  891 

IT.  8.  V.  Cervante$,  48* 

18*.  It  was  the  Uovemor's  duty  t<>  forward  grant* 
to  the  Assembly,  and  to  the  Government  for  ap- 
proval. 

Idem.  484 

133.  If  the  Oovemor  omitted  to  do  thla,  the 
arnintee's  title  continued. 

idem.  484 

134.  Such  title  remains,  and  Is  suffldent  after  tbe 
Territory  has  been  transferred  to  the  United  States 
for  confirmation. 

Idem.  484 

US.  Oovernors  of  Mexican  Territoriescould  make 
arranta  to  foreigners  for  cultivation. 

I<Um.  484 

188.  The  presumption  arising  from  a  grant  makes 

it  prima  taela  evidence  of  the  power  of  the  ofllcer 

making  it,  and  throws  the  burden  of  proof  on  the 

party  denying  it. 

UniUd  StMee  v.  Peraita,  878 

VSl.  The  archives  of  the  Mexican  Oovemment 
■bow  that  the  power  to  make  grants  has  been  ez- 
•rotoed  by  the  Ck>vernors  under  Spain,  and  con- 
tinued to  be  so  exercised  under  Mexico. 

idem.  878 

188.  Sucb  grants  made  by  Spanish  offloers  have 
b— n  confirmed  and  held  valid  by  the  Mexican  au- 
tborities. 

Idem.  878 

138.  Tbe  court  below  luu  no  right  to  go  beyond  a 

asaeription  of  a  tract  in  a  patented  detennine  the 

See  How.  17, 18,  It,  SO. 


tract  and  quantity  under  a  supposed  equity  arising 
out  of  the  preemption  laws,  instead  of  by  the  de- 
scription In  the  mitent. 

Gcuzam  v.  PhflUp*,  968 

140.  The  Surveyor-Oeneral  has  power  to  make 
fractional  subdivisions  or  fractional  sections  of 
public  lands,  containing  more  than  eighty  acres. 

Idem.  BB8 

141.  Brown  v.  Clements,  S  How.,  830,  disapproved. 
Idem.  958 

142.  Mission  lands  since  1884  have  been  granted  to 
Individuals. 

V.  S.  V.  Cervautu,  484 

143.  17tb  section  of  Regulations  of  I8K8  bad  no  ap- 
plication to  lands  not  occupied  by  missions. 

idem.  484 

See  also  Lands,  38-42. 
UBEL. 

1.  If  libel  sets  forth  offense  in  words  of  Statute 
creating  it,  it  is  sufficient. 

XJ.  S.  V.  Brig  Nearta,  681 

2.  Other  particulars  are  matters  of  evidence 
which  need  not  be  averred. 

Idem.  831 

8.  A  libel,  to  foreclose  a  mortgage  on  a  ship,  or  to 
enforce  payment  of  the  mortgage  out  of  the  pro- 
ceeds of  the  ship  In  court,  cannot  be  upheld. 

SchMhardi  v.  BaWMge,  68B 

LIMITATIONS  OF  ACTION. 

L  Possession  to  be  a  bar  under  Statute  of  Limita- 
tions, must  by  actual,  continued,  adverse  and  ex- 
clusive for  tbe  time  required  by  tbe  Statute. 

Doewell  V.  LaLanm,  884 

5.  The  Statute  of  Limitations  cannot  bar  the 
grantor's  right  to  the  proceedssof  the  hind  sold  by 
his  grantee,  who  holds  the  land  as  security  only. 

Baheochv.  Wf/man,  644 

8.  Where  fraud  Is  alleged,  the  Statute  of  Limita- 
tions does  not  bc«ln  to  run  till  the  fraud  is  discov- 
ered.   Jfoors  V.  Cfrvene,  588 
4.  But  the  bill  must  specifically  state  the  fraud, 
and  the  time  it  was  discovered. 

idem.  588 

6.  Tbe  law  of  Tennessee  Is,  that  where  an  agent 
obtains  money  of  his  principal,  and  converts  It, 
and  is  not  used  until  three  years  elapse,  the  remedy 
by  aenimpelt  Is  bcured. 

lialtindiyv.  Boyd,  845 

8.  Where  tne  Statute  commences  to  run,  it  runs 
on,  unless  there  Is  a  new  promise  within  tliree  years 
next  before  suit  is  brought. 

idem.  848 

7.  An  acknowledgment  by  the  defendant  of  an 
actual  subsisting  debt  due  to  the  plaintiff  within 
three  years  is  equivalent  to  new  promise. 

Idem.  845 

8.  An  account  on  which  a  recovery  has  been  had 
■gainst  an  administrator  in  one  State,  remains, 
notwithstanding  such  recovery,  an  open  account 
against  an  administrator  of  same  person.  In  an- 
other State,  and  is  governed  by  tbe  Statute  of 
Limitations  In  regard  to  accounts  In  the  latter 
State. 

McLean  t).  Meek,  188 

8.  When  tbe  complainant  has  been  compelled  to 
■ue  In  chancery,  because  the  corporation  no  longer 
exists  In  whose  name  an  action  at  law  could  be 
stutalned,  be  Is  subject  to  the  same  miles  of  pre- 
scription as  If  In  a  court  of  law. 

Boeoa «.  Howard,  •     811 

10.  The  Texas  Act  of  1841,  sectiOB  15,  reqolressuit 
to  be  Instituted  within  three  year*  next  after  the 
cause  of  action  shall  haVe  accrued.  Cntil  the  land 
of  the  plaintiff  was  treepasaed  upon,  this  action  of 
trespass,  to  try  tlUe,  oould  not  tM  maintained. 

White  V.  Bumiev,  888 

11.  By  Act  of  December  IT.  1818,  the  Missouri 
Territorial  Legislature  aboUabed  rules  of  f>rescrip- 
tion  under  the  Spanish  law  in  real  actions,  and  sub- 
stituted a  limitation  of  twenty  years  after  action 
accrued,  and  In  case  of  disability  by  coverture 
twenty  year*  after  it  ceased. 

Meegan  r.  Bovle.  877 

12.  By  revised  Code  of  March  10,18S&,8S6,seo.  2,  this 
Act  shall  not  apply  to  any  actions  commenced,  or 
right  of  action  accrued  before  it  takes  effect,  but 
the  same  shall  remain  subject  to  the  laws  then  in 
force. 

Idem.  877 

IS.  By  the  limitation  Act  of  1818  no  laches  can  be 

charged  against  /ernes  eooert  until  disooverture : 

sucb  Act  does  not  begin  to  ran  agaiiut  them  until 

they  became  discovert. 

Idwa,  877 
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JfANDAHnrS. 

1.  A  mandamus  to  a  public  offloer  can  only  Inue 

when  the  act  required  to  bo  done  la  merely  mlnte- 

terlal.    U.  S.  v.  Seaman,  9»» 

i.  It  cannot  Issue  In  a  case  where  discretion  and 

Judgment  are  to  be  exercised  by  the  offloer. 

Idem.  2S6 

8.  Where  security  lo  the  sum  decreed,  was  not 
given  on  appeal,  mandamut  issued  to  court  below 
commaadlng:  court  below  to  ezeoute  It. 

Stafford  v.  Unton  Bankof  La.,  101 

i.  Decision  o{  inferior  cannot  be  reviewed  or  an- 
nulled by  mandamv*. 

Ex  partt  Secombe.  S66 

fi.  Neither  the  Circuit  nor  Supreme  Court   has 

Eower  to  Issue  mandamus  to  compel  the  payment 
y  the  SecretatT  of  the  Treasury  of  disputed  claims 
against  the  Dnited  States. 

U.  8.  V.  OtUhrle,  108 

A.  Neither  court  has  power  to  compel  the  Secre- 
tary of  the  Treasury  to  pay  salary  of  a  Judge  of  a 
territory  after  bis  removal. 

Idem.  lOS 

1.  Acts  of  officer  purely  ministerial,  only,  can  be 
compelled. 

Idem.  102 

MAHOm  INSURANCE. 

1.  Abandonment  of  vessel  by  owners  to  under- 
writere  will  not  ratify  previous  unauthorized  sale 
bymasMr. 

Ward  V.  P»ek,  383 

2.  If  oiroumstancee  Justlfled  the  sale,  no  aban- 
donment was  necessary. 

Idem.  388 

MARITIME  LAW. 

.        8KB  ADMIBTLrrr.    Sbs  Cabbixii. 

1.  In  order  to  create  a  maritime  lien  for  supplies, 
on  a  vessel,  a  necessity  at  the  time  of  procuring  the 
supplies,  for  a  credit  on  the  vessel,  must  be  shown. 

Pratt  V.  Reed, 

Tndd  V.  PratU  660 

2.  This  proof  is  as  essential  as  that  of  the  neoeasity 
of  the  article  Itself. 

Idem.  088 

8.  A  letdson.  the  necessity  of  which  is  occasioned 
by  peril  of  the  sea,  is  a  loss  by  peril  of  the  sea,  and 
within  the  exception  In  the  bill  of  lading. 

•    i>upont  De  Nemour$  v.  ranee,  584 

4.  But  If  unseaworthiness  of  the  vessel  caused 

or  contributed  to  the  necessity  of  the  Jettison,  the 

loss  is  not  within  the  exception  of  the  perils  of  the 


Idem.  584 

5.  Seaworthiness  de&ned,  and  method  of  testing 
same. 

Idem.  684 

8.  There  Is  no  tacit  hypothecation,  privilege  or 
lien  given  by  the  maritime  law,  for  breach  of 
agreement  to  carry  passengers  and  freight. 

VandeviaUr  v.  SHO»,  554 

7.  In  such  case  no  lien  exists  unless  specially 
agreed  for.  Not  every  breach  of  maritime  con- 
tract gives  lien  on  vessel. 

Idem.  654 

8.  Master  of  vessel,  in  foreign  port,  has  power  to 
hypothecate  vessel  for  repiurs  and  supplies,  also 
for  money  loaned  to  pay  for  them. 

Thomai  V.  Otbome.  634 

0.  He  does  this  when,  in  case  of  neoeasity,  he  ob- 
tains them,  or  it,  on  credit  of  vessel,  without  ex- 
press hypothecation  and  without  bottomry  bond. 
Idem.  534 

10.  An  owner  pro  hae  cieein  command,  has  same 
power,  but  only  In  a  case  of  necessity. 

Idem.  634 

11.  Where  one  who  lends  money  for  that  purpose 
has  aided  the  master  to  divert  trie  freight  money, 
which  would  have  been  sufficient  for  repairs  and 
•uppllee,  to  other  objects,  be  obtains  no  lien. 

Idem.  634 

12.  Consignee,  named  in  bill  of  lading,  is  presump- 
tively owner  of  thegoods. 

Lawrence  v.  Jftntum,  88 

18.  Consignee,  who  Is  managing  owner,  may  sus- 
tain libel  against  ship,  for  non-delivery  of  goods. 
Idem.  68 

14.  Duty  of  master  of  ship  to  determine  neces- 
sity of  Jettison. 

Idem.  68 

15.  His  decision,  if  made  with  deliberation,  skill, 
courage,  and  honest  intention,  conclusive. 

Idem.  68 

'  U.  Jettison  of  heavy  goods  on  deck  justlilable, 

IMS 


as  a  precaution  against  further  danger,  when  the 
ship's  safety  has  been  Imperiled  by  such  goods. 
Idem.  68 

17.  Owner  warrants  bis  ship  seaworthy. 

Idem.  68 

18.  But  a  breach  of  this  contract  does  not  amount 
to  negligence  or  want  of  skill  of  master  or  mariners. 

Idem.  68 

19.  A  Jettison  by  peril  of  the  sea  is  a  loss  by  peril 
of  the  sea. 

Idem.  68 

20.  A  Jettison  aecessary  from  fault  or  breach  of 
contract  of  master  or  owner,  is  attributable  to  that 
cause,  and  not  to  sea  peril. 

Idem.  88 

21.  Owner  contracts  for  use  of  due  care  and  akiU 
in  stowing  cargo,  and  navigating  veaseL 

Idem.  68 

22.  Ooeds  Jettisoned  from  deck,  are  not  paid  for 
in  general  average,  but  contribute  if  not  thrown 
over. 

Idem.  68 

28.  In  case  of  jettison  of  deck  load,  oarrler  or  ship 

not  responsible  to  owner  of  goods,  whne  tbey 

were  on  deck  with  owner's  consent,  and  there  la  do 

general  custom  to  carry  them  there. 

Idem.  68 

24.  Master  bound  to  use  due  diligence  and  care  lo 
stowing  cargo,  but  there  is  no  warranty  tiiat  what 
is  done  shall  Drove  sufficient. 

Idem.  68 

25-  The  wantofadditlonalsupportaof  tbedeck.  If 

thay  would  not  have  enabled  the  ship  to  carry  the 

load  through  a  storm,  is  not  ground  of  recovery. 

Idem.  68 

26.  False  bills  of  lading  signed  by  the 
without  the  knowledge  of  the  owner,  oannot  < 
ate  to  create  a  Hen  on  the  vessel. 

Sehonntr  Freeman  v.  BueMnoham.  841 

27.  As  against  a  bona  Me  holder  of  such  Ulla  of 
lading  procured  from  toe  master  by  the  fraud  of  a 
special  owner,  the  general  owner  is  not  estopped 
to  show  the  truth,  tnough  the  special  owner  could 

Idem.  841 

28.  Contracts  of  affreightment  entered  into  vlth 
the  master  in  good  faith,  bind  the  vessel  to  the  mer- 
chandise for  their  performance. 

Idem.  341 

28.  Willful  fraud  of  master,  committed  on  third 
person  by  false  bilia  of  lading,  does  not  bind  the 
owner. 

Idem.  348 

80.  The  case  ef ,17  How.,  889,  affirmed. 

SoAuehardt  v.  Babbidae,  8*5 

81.  The  proper  course  for  the  mortgagee  was.  to 
have  appeared  aa  claimant  in  the  llbds  already 


filed :  or  on  the  sale  of  the  ship  and  the  , 

brought  into  the  registry,  to  hare  applied  by  peti- 
tion for  the  fund. 

Idem.  8*6 

82.  Bottomry  bond,  in  which  flotltloua  items  were 
inserted  with  Intent  to  defraud,  is  void,  and  cannot 
be  enforced  for  the  sum  actually  advanced. 

CarringUm  v.  Pratt,  »n 

88.  In  such  case  the  lender  cannot  resort  to  his 

general  maritime  lien  for  repairs  In  a  foreign  port . 

Idem.  ^7 

84.  Such  lien  Iswalvedbysucb  bond,  entered  into 

with  intent  to  defraud  on  part  of  lenders,  although 

such  bond  Is  void  for  that  reason. 

Idem.  »8T 

88.  A  master  has  power  to  sell  both  veasel  and 
cargo  In  case  of  absolute  necessity. 

Post  c.  Jones,  818 

86.  The  exercise  of  this  power  should  be  oloaeiy 
scrutinized.  The  sale  must  be  in  a  civilized  conotrr. 

Idem.  818 

87.  The  rule  has  no  application  to  a  wreck  lo  dis- 
tant ocean,  where  the  property  is  derelict,  or  abont 
to  beeome  so. 

Idem.  818 

88.  The  necessity  of  such  a  case  is  not  of  that 
character  which  permits  tliemasterto  exercise  thia 
power. 

Idem.  818 

80.  The  contrivance  of  an  auction  sale  under  such 
circumstances,  where  the  master  was  helides*, 
where  there  is  no  market,  no  money,  no  competi- 
tion, where  the  master  must  take  Just  what  n  of- 
fered, has  no  characteristic  of  a  valid  contract. 

Idem.  818 

40.  That  it  was  better  to  get  what  was  offered, 
than  suffer  a  total  loss,  would  Justify  eray  sale  to 
a  salvor. 

Idem.  818 
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11.  Where  property  l8  derelict,  aa  a  general  rule 

"the  ainouDt  ef  salvage  should  not  he  leu  than  one 

third,  nor  more  than  a  half  of  the  property  (aved. 

Idem.  «18 

a.  Tbe  rlirht  of  aalvago  Is  complete,  when  vessel 

is  brought  to  a  port  of  safety. 

Idem.  «1« 

43.  Salvors  should  also  be  allowed  freight  for 
•carrying  owner's  moiety  over  twenty  thousand 
miles  to  a  better  market,  at  the  home  port. 

Idem.  '  «1« 

MARRIAGE  SETTLEMENT. 

1.  Where,  by  marriage  settlement,  toseourejoint- 
4ire  to  the  wife  la  lieu  ef  dower,  lands  were  conveyed 
to  a  trustee,  for  the  use  of  tbe  husband  during  life, 
and  in  case  the  wife  survives  him.  for  her  use  dur- 
ing life;  but  in  case  the  wife  dies  during  life  of  her 
husband  leaving  issue  of  said  marriage  one  or 
more  children  then  living,  then,  after  husband's 
■death.  In  trust  for  the  cblla  or  children  of  said  mar- 

riaige,  in  fee  ^mple ;  and  if  only  one  child,  then  to 
4uob  child,  bis  or  her  heire  and  assigns  forever;  held, 
that  this  did  not  include  grandchudren. 

Adarm  v.  haw,  1*8 

2.  The  wife  died  before  the  husband,  leaving 
^nindohlldren  but  no  child :  held,  that  tbe  grand^ 

children  could  not  take. 

Idem.  t*» 

8.  The  parties  having  defined  "issue,"  the  court 
•cannot  extend  its  meaning. 

Idem.  14» 

MORTGAGE. 

1.  Court  of  Admiralty  has  no  jurisdiction  to  de- 
■cree  the  sale  of  a  ship  for  an  unpaid  mortgage. 

Bogort  v.  SUamboat  John  Jay,  96 

2.  Court  of  Admiralty  cannot  declare  a  ship  to  be 
tbe  property  of  a  mortgagee,  and  direct  the  posses- 
■sion  of  ner  to  be  given  to  Dim. 

idem.  OS 

3.  A  mortgage  may  be  foreclosed  for  default  in 
paying  Interest. 

Biehard*  v.  Holmee.  S04 

1.  A  power  to  sell  at  public  auction  includes  pow- 
.er  to  adjourn  the  sale. 

Idem.  804 

5.  Auctioneer  at  mortgage  sole  may  bid  for  mort- 
.gagee  a  weotfled  sum,  without  in  validating  the  sole. 

6.  After  proceeds  of  sale  on  mortgage  foreclosure 
have  been  brought  into  court,  it  Is  IrregulA'  to 
make  order  that  plaintiff's  attorney  have  a  general 
4iccouDtlng  of  the  balance  due  from  plalntllTto  him 
for  professional  services,  and  to  direct  their  pay- 
ment out  of  the  fund,  he  not  being  a  party, 

Wiife  V.  Lewis,  M» 

T.  It  is  error  la  a  court  to  order  any  part  of  such 
fund  to  be  paid  to  one  who  was  not  a  party. 

Idem.  643 

JNAVIGATIOir. 

I.  When  steamer  approaches  sailing  vessels,  the 
steamer  must  exercise  necessary  precautions  to 
4ivoid  collision. 

Steamer  Oregon  v.  Bocea,  SIS 

t.  If  this  be  not  done,  prima  faeie  tbe  steamer 
Js  chargeable  with  fault. 

Idem.  616 

3.  Steamboat  going  eight  or  ten  miles  an  hour, 
with  boats  In  tow  and  entering  a  crowd  of  vessels 
at  anchor  In  the  harbor.  Is  gross  negllsenoe. 

Steamboat  also  In  fault  for  not  having  a  look- 
■out. 

Steamboat «.  Bea,  3S9 

A  rule  of  navigation  prescribed  by  the  laws  of 

Mew  York  is  binding  on  her  courts,  but  not  on  the 

fedora]  courts  administering  general  admiralty  law. 

Idem.  3BB 

6.  An  exception  to  this  principle  is  the  regulation 

-of  vessels  In  the  ports  and  harbors  of  the  States,  re- 

.ijulred  for  their  accommodation  and  safety. 

Idem.  369 

6.  Whether  a  rule  for  division  of  landings  for  dif- 
ferent kinds  of  boata  be  established  by  ordinance  or 
usage.  Is  immaterial,  if  generally  known. 

Oulbertton  v.  ShaU),  493 

T.  Boat  anchored  in  path  of  vessels  at  night 
■should  keep  a  light:  but  not  If  fastened  to  the  shore 
«t  a  place  set  apart  for  such  boats. 

Idem.  493 

8.  Qreat  caution  necessary  to  steamer  entering 
'liarbor;  ordinary  care  will  not  excuse  for  wrong 
done. 

Idem.  493 

See  How.  17,  18,  19,  20. 


9.  Vessel  tied  to  shore  is  helpless :  whole  respon- 
sibility rests  on  tbe  entering  vessel. 

Idem.  493 

10.  Steamer  entering  harbor  in  high  wind.  Is  In 
fault  for  not  keeping  up  steam,  so  as  to  control  her 
movements. 

Idem.  498 

11.  When  two  steamers  meet  on  the  Mississippi, 
the  rule  Is  that  the  ascending  boat  should  keep 
near  the  right  bank,  and  the  descending  one  about 
the  middle  of  the  river. 

OoalM  V.  ShuU,  469 

12.  It  is  error  for  a  steamer  to  leave  the  way  es- 
tablished by  usage.  Want  of  efflcient  watch  is 
enough  to  make  steamer  in  fault. 

Idem.  469 

13.  Sailing  vessel,  meeting  steamer,  must  keep 
her  course.  Steamer  must  take  steps  to  avoid  col- 
llBlon. 

Omekett  v.  Newton,  499 

14.  In  order  to  put  sailing  vessel  In  wrong  for 
obeying  the  rule,  it  must  appear  not  only  that 
deviation  from  the  rule  would  have  prevented  the 
collision,  but  that  SHliinir  vt'«8cl  was  negligent  In 
not  seeing  newpslty  of  departing  from  the  rule, 
and  acting  accordingly. 

Idem.  499 

16.  No  rule  can  be  laid  down  as  to  proper  rate  of 
speedof  steam  vessels.  It  mustdependondrcum- 
stanoes. 

JtfeOready  o.  IFeils,  98S 

16.  Sixteen  or  seventeen  miles  an  hour  in  dense 
fog,  in  waters  frequented  with  sailing  vessels.  Is  im- 
proper, and  establishes  negligence  In  ease  of  ool- 
llsion  with  one  of  them. 

Idem.  98S 

IT.  Sailing  vessel  at  anchor  In  such  case,  held  not 

negligent  for  not  blowing  horn,  or  ringing  fog  bell 

where  no  usage  was  established,  It  not  app^irinx 

t  latlt  would  have  been  of  any  avail. 

Idem.  98S 

18.  When  steauer  is  managed  without  skill  or 
prudence,  she  Is  liable  to  damages  for  collision  with 
flat-boat,  to  which  no  fault  Is  imputed. 

TTre  v.  Ctiffman,  867 

15.  Facts  of  case  examined.  Vessel  tied  to  bank 
out  of  Une  of  navigation,  not  obliged  to  show  light 
at  night. 

idem.  867 

20.  Where  schooner  keeps  her  course  when  Id 
danger  of  collision  with  propeller,  the  latter  held 
in  fault. 

PrapOirr  MontieeUn  v.  MoOteon,  6S 

Zl.  Satisfaction  received  from  Insurer  for  sunken 

vessel,  BO  defense  In  mitigation  of  damages  forool- 

UsiOD. 

fdem.  6S 

23.  A  boat  descending  In  the  middle  of  a  river, 
more  than  twenty-four  nundrod  feet  In  wldtb,cao- 
not  be  required  to  keep  out  of  the  way  of  a  vessel 
ascending  tbe  river  close  to  tbe  shore,  a  thousand 
foetfrom  the  descending  boat,  which  should  cbanga 
its  course  to  a  direction  across  thOTiver,  out  of  Its 
proper  courae,  and  with  the  view  of  crossing  the 
bow  of  tbe  descending  boat. 

Snoiev.Hat,  1017 

28.  The  ascending  vessel  was  wholly  In  fault,  and 
the  decree  for  tbe  damages  should  have  been  against 
her. 

idem.  1017 

S4.  Schooner  at  anchor  In  fault  for  not  having 

light  in  conspicuous  place  in  dark  and  rainy  night. 

Rofien  V.  Steamer  St.  Charle*.  868 

2S.  Steamer  lo  fault  for  speed  of  nine  or  ten  miles 

an  hour  In  same  night,  in  channel  where  vessels  in 

rough   weather  were  accustomed  to  resort  for 

safety. 

Idem.  668 

28.  That  steamer  carried  the  mall,  no  excuse  for 
the  speed.    Loss  apportioned. 

idem.  868 

27.  Where  vessel  Is  sunken  by  oolllslon,  if  raised 
and  repaired,  the  measure  of  damages  Is  the  cost  of 
raising  and  repairing  her  so  as  to  make  her  as  good 
as  before  oolllslon. 

The  Catharine  v.  iXckinson,  983 

28.  Where  the  sunken  vessel  Is  abandoned,  the 
damages  are  shown  by  witnesses  competent  t* 
speak  of  the  praotioability  and  expense  of  raising 
and  repairing  her. 

Idem.  933 

29.  Deducting  what  tbe  vessel  in  her  disabled  state 
was  sold  for,  or  her  estimated  value  In  such  condi- 
tion from  her  sound  value.  Is  not  tbe  rule  of  dam- 
ages. 

idem.  938 
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aOi  SalUnr  vMMl,  when  approaobingr  steMner, 
should  keep  her  ooune  :  Bteomer  miut  keep  out 

•(  her  way.  

Peck  V.  Sanderson,  S89 

SI.  But  when  broiurbt  auddenly  aod  unexpect- 
edly near  each  other,  ao  that  ordinary  rules  wUl  not 
prarent  a  oollMon,  each  may  act  aocordiiur  to  the 
emerateocy,  and  take  any  measures  likely  to  attain 

the  obieot.  

a*m.  *«» 

82.  In  such  case  It  is  proper  (oratewnar  to  stop 

and  back.  

Idem.  •«» 

33.  Where  two  schooners  are  about  toineet.  It  Is 

the  duty  of  the  one  close-hauled  (the  other  haWns 

tbe  wind  free)  lo  keep  on  her  course :  lutBna:  into 

the  wind  Is  improper  unless  Justified  by  speolsl  dr- 

oumstanoea.  

IV  Catharine  v.  Dickintnn,  SSS 

8i.  1  he  want  of  proper  look-out  at  nif  bt  in  the 
other,  is  negllsencck 

Jdem.  ass 

as.  B<ith  vessels  belor  in  fault,  the  loss  must  be 

Idem.  »aa 

86.  Neither  rain  nor  the  darknaaa  of  the  nif  bt, 
•or  the  abaenoe  of  a  light  from  a  barge  or  aaulnjr 
veaael,  nor  the  fact  that  the  steamer  was  well 
manned  and  furnished  and  oouducted  with  cau- 
tion, will  excuse  the  steamer  toroomtnv  In  collision 
with  the  barge  or  sailing  vessel,  where  the  barge 
or  aalliog  vesael  is  at  anchor,  or  sailing  In  a  thor- 
oughfare out  of  the  usual  track  of  thesteam  resael. 
If.  T.  i  Va.  Sleasuhip  Co.  c.  Colderwood,  61 S 
91.  Where  a  steamer  had  notice  that  a  aoboooer 
was  before  her  and  near  her  track,  she  Is  bound  to 
take  eiBoieol  measures  to  avoid  the  stdiooner. 

Mem.  Sl» 

as.  The  absence  of  a  licensed  pilot  on  the  sohoon- 

er.  and  that  she  did  not  show  an  efficient  light,  are 

not.  in  this  case,  omUsions  which  are  Indications  of 

89.  But  no  raferenee  is  to  be  drawn  from  this  case 
that  another  vessel  will  be  excused,  under  other 
elroumstanoes,  for  omissions  of  the  same  deeorlp- 
tlon. 

Mem.  61> 

innsANCE. 

,  8bB  RiPABIAIt  RlOHTS,  6,  6. 

1.  In  action  for  damages  from  a  nuisance,  a  rec- 
ord of  former  recovery  by  plaintiff  against  defend- 
ant for  same  nuisance  is  evidence. 

RteharOmn  v.  fity  of  Boxton,  839 

t.  But  such  record  u  not  conclusive ;  new  evi- 
dence may  be  given. 

Idem.  ^  638 

3.  If  defendant  laid  out  a  street  on  its  land  be- 
tween high  and  tow  water  mark,  the  right  to  use  It 
becameappurtenant  to  tholantu  of  the  adjolners, 
and  anytnlog  jrhloh  obstructs  such  .rights  Is  a 
nuisance. 

Idem.  638 

OFFICER. 

1.  For  a  breach  of  public  duty  an  offlcer  la  pun- 
ishable by  Indictment. 

South  V.  Maryland,  438 

<.  When  he  acta  ministerially,  and  la  bound  to 
render  services  to  Individuals  for  a  oompensatloa 
In  fees  or  salary,  he  Is  liable  tor  acts  of  misfeas- 
ance or  nonfeasance  to  the  injured  party. 

Idem.  488 

8.  To  entitle  one  to  sue  on  sheriff's  bond,  he 

must  show  such  a  default  as  would  entitle  him  to 

recover  against  the  sheriff  In  an  action  on  the  case. 

Idem.  ASS 

4.  When  the  sheriff  is  punishable  bv  Indictment, 
kissuretles  are  not  bound  to  indemnify  Individuals 
for  the  consequences  of  suoh  a  criminal  neglect. 

Idem.  488 

6.  For  a  breach  of  public  duty,  an  officer  Is  puor 
isbable  by  indictment. 

Idem.  433 

•.  Moneys  sent  by  the  Secretary  to  sn  officer  of 
navv,  to  pay  his  expenses  for  medical  attendance 
while  on  special  duty,  la  not  chargeable  to  him. 
U.  S.  V.  Jonet,  »74 

T.  Secretary  of  the  Navy  baa  Jurisdiction  of  suoh 
Batter,  not  sulOect  to  revision  by  other  depart- 
ments. 

Idem.  874 

8.  When  a  person  has  been  nominated  to  an  office 

by  the  President,  confirmed  by  the  Senate,  and  his 

t0«4 


commission  signed,  and  the  seal  affixed  tliereto,  the 
appointment  la  complete. 

U.  S. «.  he  Baron,  Bt» 

(.  Congress  may  provide  that  certain  acta  ahall 
be  done  l>y  the  appointee  before  he  shall  eater  on 
the  office  under  his  appointment.  When  the  per- 
son has  performed  such  required  oonditfams,  bis 
title  to  enter  on  the  possession  of  the  oiBoe  la  alao 
complete. 

Idem.  ftS» 

10.  The  transmission  of  the  commission  to  the  offi- 
cer Is  not  essential  to  his  Investiture  of  the  office. 

Idem.  sag 

11.  Acts  of  office  purely  ministerial  only  can  be 
compelled. 

U.  S.  V.  ChithrU,  tO» 

12.  Public  acts  of  public  officers  purporting  to  be 
exercised  in  an  official  capacity  and  by  pobUo  au- 
thority, shall  be  presumed  valid. 

U.  S.  V.  PmUta,  67» 

PARDONS. 

Sn  Obuohai.  Law.  1-t. 
PARTIES. 

1.  A  creditor  cannot  file  a  petition  to  be  mode 
party  to  a  suit,  and  then  proceed  Independently. 

Ransonv.  ITinn,  SS* 

2.  If  plalntlfla  are  Jointly  Interested  in  the  sub- 
ject of  the  action,  It  Is  quite  Immotoial  in  what 
proportions  they  may  be  concerned. 

Lyon  V.  Bertram,  •4T 

8.  A  colorable  conveyance  of  lands  to  ooable 

grantee  to  bring  the  action  for  the  beneflt  of  the 

grantor,  will  not  entitle  the  former  to  bring  the 

action. 

Jones  «.  League,  S6» 

4.  A  conveyance  to  enable  title  to  be  tried  in  the 
federal  couru,  must  be  bonajtde  and  not  for  grant- 
or's benefit. 

Idem.  »6» 

5.  A  suit  in  equity  may  be  brought  by  part  of  the 
stockholden  of  a  corporation  In  behalf  of  all: 
tbe  number  of  the  parties  making  It  improotieable 
to  bring  them  all  before  the  court. 

Baeon  v.  Iiot>ertton,  49» 

6.  That  advances  were  made  and  hualuuae  done 
by  plaintiffs,  as  agents  of  otfaeiti,  does  not  defeat 
their  right  to  recover,  where  their  principals  reside 
out  of  the  State,  and  plaintiffs  are  Interested  to  the 
extent  of  their  commlsalons. 

V  MeCulUmoh  v.  Aoots,  661 

7.  Only  thoae  can  be  substituted  who,  upon  the 
death  of  a  party,  succeed  to  the  intarst  be  then  hod. 

Borribeoit  v.  Brant,  S4 

8.  Where  death  of  a  party  is  suggested  at  Decem- 
ber Term,  1851,  and  his  representatives  did  not  ap- 
pear by  tenth  day  of  December  Term,  1884,  the  ao- 
tlon  must  be  entered  abated  as  to  him. 

Mem.  84 

9.  Where  a  party,  after  suit  brought,  conveyed 
bla  Interest  to  another,  and,  after  appeal,  died. 
Buota  other  cannot  be  substituted  in  fatt  place  on 
the  appeal. 

Idem.  84 

10.  On  bill  to  declare  void  for  fraud,  a  decree  of 
partition  where  the  purtles  Interested  are  not  be- 
fore the  court,  the  court  has  no  Jurisdiction. 

Cov  o.JIfaeon.  I**- 

11.  Where  the  oomplainants  were  not  defend- 
ants In  the  original  suit  brought,  they  cannot  file 
a  cross  bill. 

Bank  of  TTosklnoton  v.  Arhamat,  99» 

15.  If  a  person,  pending  a  suit,  takes  oasignmeat 
of  the  Interest  of  a  iwrty,  he  may  be  made  a  party 
to  the  suit  but  not  by  peutlon. 

Seeombe  V.Steele,  SS* 

18.  A  receiver  in  a  creditor's  bill  In  Mew  Tork. 
cannot  sue  in  the  Circuit  Court  for  the  District  of 
Columbia. 

Idem.  SS» 

14.  Cases  as  to  the  power  of  a  receiver,  as  oflosr 
of  the  Court  of  Chancery  In  New  Tork,  to  aue  In 
another  Jurisdiction,  considered. 

Booth  V.  dark,  164 

16.  Administrator  of  deceased  partner  may,  in 
equity,  compel  surviving  partner  to  pay  the  firm 
debts  with  the  firm  property. 

WleliWev.Bvc,  16» 

16.  After  tbe  oredltora  of  the  pnrtnersblp  aie 
paid,  such  administrator  may,  by  bill,  reach  Us  In- 
testate's share  of  the  surplus. 

Idem.  I6» 

17.  An  agreement  between  partners  that  one  of 
them  alone  shall  conduct  the  business,  is  not  void 

CD,  69,  «M»»  ft  V.  &. 


Digitized  by 


Google 


Oenxrm<  Ikdsx. 


xzitt 


aa  in  raatnUnt  of  trade.   Tbe  partner  aeUing  eould 

not  teeretly  acquire  an  outstanding  right  and  wt 

tt  up  wainet  the  other.  _^  , 

Kttwnan  v.  Parkhurtt,  »»» 

PARTITION. 

1.  Praceedinct  in  partition  are  not  appropriate 
for  a  conteat  In  respect  to  title. 

Doe  V.  Carpenter,  880 

8.  Two  of  the  defendants  in  partition  were  non- 
residents and  did  not  appear,  and  were  not  served 
with  process.  As  to  them,  the  prooeedincs  were 
purely  in  rem. 

Idem.  889 

8.  These  proceedings  cannot  conclude  the  title  of 

a  party  to  them, whom  the  proceedings  themselves 

■how  bad  no  Interest  in  the  question  of  partition. 

Idem.  889 

PATENT. 

1.  Where  there  is  defective  speoifloatien  or  claim, 
patent  may  be  surrendered,  and  spedflcatioo  or 
claim  amended. 

Battinv.Tagaart,  37 

8.  The  reissued  patent  must  be  for  same  Inven- 
tioa  substantially ;  sufflcienoy  of  speclfloation  when 
question  for  jury. 

idem.  87 

8.  Novelty  of  Invention ;  whether  the  reissued 
patent  is  for  same  Invention;  whether  the  inven- 
tion has  been  abandoned :  the  identity  of  tbe  ma- 
cttlne  complamed  of  with  that  of  patentee,  and 
whether  they  are  on  same  principle,— are  questions 
for  Jury. 

idem.  87 

i.  Railroad  Company,  whose  stock  is  owned,  di- 
reotors  chosen,  cars  furnished,  and  road  run,  by 
another  company,  the  arroM  reeeipia  beinK  nomi- 
nally divided  between  them,  is  liable  for  infrlnKe- 
ment  of  patent  right  used  In  the  cars  thereon. 

York,  <ke.,  BcMroad  Company  v.  Wtnoiu,     >7 
6.  A  maohlne  constructed,  la  no  infringement  of 
a  patent  subsequently  applied  for. 

Troy  Iron  andNaUFaotory  v.  Odinme,       87 
S.  Unreasonable  delay  of  disclaimer  of  any  part 
of  improvement  not  new,  deprives  plaintiff  of 
oosts.  « 

Sevmour  v.  McCormUk,  88  7 

I.  The  granting  of  tbe  patent  and  dedsion  that 
it  is  vaiidi  by  court  below,  repel  Inference  of  un- 
nasonable  delay. 

idem.  B57 

8.  In  such  ease  patentee  need  not  disclaim  until 
decision  of  highest  court. 

idem.  BS7 

0.  The  exclusive  use  granted  to  a  patentee  does 
not  extend  to  a  foreign  vessel  lawfully  entering 
one  of  our  ports. 

Brown  v.  Duelte*ne,  S98 

10.  The  use  of  such  imjprovement  in  the  con- 
struction or  equipment  of  such  vessel,  while  she 
la  coming  into  or  going  out  of  port  of  the  United 
States,  la  not  an  Infringement  of  the  patent,  if  it 
was  placed  upon  her  in  a  foreign  port  and  author- 
teed  by  the  laws  of  the  country  to  which  she  be- 
kmoa. 

Idtm.  B9B 

II.  The  reaping  machine  constructed  under 
Manny's  patent  Is  a  distinct  improvement,  prob- 
ably inferior  to  McCormlok's,  but  no  Infringement 
of  his  claim. 

MeCormiek  v.  TaUntt,  980 

12.  It  Is  substantially  different  from  that  claimed 
by  the  complainant,  and  is  no  infringement  of  his 
patent. 

idem.  080 

13.  Equal  division  of  this  court  in  respect  to  tbe 
amount  of  profits  that  should  be  allowed  to  com- 
plainant for  bis  patent,  preeludes  any  written  opin- 
ion on  this  branch  of  the  case. 

SOibu  V.  PooU,  9BS 

U.  There  was  error  In  allowance  of  Interest  on 
the  profits  found  for  the  complainant. 

Mem,  ess 

U.  Plaintiff  shall  not  recover  coata  agaioat  de- 
fendant, unleaa  he  shall  have  entered  a  disclaimer 
in  the  Patent  Office  of  the  thing  patented,  to  which 
be  has  no  right,  prior  to  the  commencement  of  the 
suit. 

idem.  068 

16.  The  deoision  In  Hartshorn  v.  Day,  aillrmed. 

Day  V.  Union  Rubber  Co.,  888 

IT.  Defendant's  license  stands  upon  twogrounds: 
authority  from  Qondyear,  the  owner,  ancT  express 
recognition  of  Chaffee,  the  patentee. 

idem.  888 

See  How.  17, 18, 19, 80. 


18.  Agreement  by  patentee  to  assign  a  renewed 
patent  as  soon  as  obtained,  vests  in  tbe  assignee, 
equitably,  tbe  entire  Interest  in  such  patent  during 
tbe  extended  term. 

HarM/im  v.  Dan,  005- 

19.  An  sgreemeDt  to  place  the  patent  so  that  it 
will  Inure  to  the  benefit  of  another  and  his  lioens- 
eos,  and  appointing  the  latter's  agent  a  trustee  to 
hold  such  patent  so  that  no  one  shall  have  a  license- 
without  such  trustee's  consent,  reserving  the  per- 
sonal use  of  it,  transfers  the  patentee's  entire  in- 
terest to  such  other  and  his  lioeosees. 

idem.  608 

20.  Where  It  Is  agreed  that  defendant  shall  be  ac- 
countable forasum  for  each  machine  sold,  bemust 
pay  over  that  sum,  whether  he  collects  it  of  tbe 
pu  rchaser  or  not. 

Kintman  v.  Purkhurst,  38& 

21.  A  personal  condition  in  the  agreement  to  pay 
the  patentee  an  annulty.not  made  a  condition  prec- 
edent; the  omission  to  pay  such  annuity  does  not 
give  the  patentee  a  right  to  rescind  the  contract, 
or  remit  to  him  his  interest  as  patentee. 

Hartthorn  v.  Da^i,  «0» 

22.  The  rule  of  damages  for  use  of  patent  Is  tbe 
amount  of  profits  received  by  the  unlawful  use  ol 
the  machines. 

Dean  e.  Maton,  878 

PENSIONS. 

1.  The  word  "children"  In  the  Pension  Acts  of 
June  4, 1832,  and  July  4,  I88S,  embraces  the  grand- 
children of  the  deceased  pensioner,  whether  their 
parents  died  before  or  after  bia  decease. 

Watton  V.  Cotton,  688 

2.  They  are  entitled,  per  stirpes,  to  a  distributive 
share  of  the  deceased  parent. 

idem.  858 

PLEADINGS. 

1.  A  plea  in  abatement,  pleaded  five  years  after 
pleas  In  bar  had  been  filed,  is  contrary  to  the  rule 
and  practice  of  the  courts,  and  should  be  disal- 
lowed. 

Speneer  «.  Lapsley,  908 

2.  The  refusal  of  an  Inferior  court  to  allow  a  plea 
to  be  amended  or  a  new  plea  to  be  filed,  cannot  be 
questioned  for  error  in  this  court. 

idem.  008 

8.  A  plea  cannot  be  sustained  which  rests  for  Its 

validity  upon  a  supposed  state  of  facts  which  may 

not  exist.   The  plea  miut  be  an  answer  to  the  deo- 

laratlim. 

Lyon  V.  Bertram,  847 

4.  If  a  mistake  be  made  in  name  of  defendant, 
and  he  falls  to  plead  it  in  abatement,  the  judgment 
binds  hiin,  though  called  by  a  wrong  name. 

La  FayetU  ins.  Co.  o.  French,  481 

6.  Where  the  jurisdiction  of  the  Circuit  Court  is 
properly  alleged,  defendant  can  only  impugn  it  by 
special  plea. 

Tftckliffev.  Owinm,  44 

6.  Bill  to  recover  a  subject  under  a  common  title, 
although  oomplaloants  claim  aliquot  parts  against 
persons  jointly  liable,  is  not  multifarious. 

SMOth  V.  Thoma*,  368 

7.  Averment  In  declaration  that  a  company,  de- 
fendant. Is  a  citizen  of  the  State,  Is  not  sufficient  to 
give  Jurisdiction. 

La  FayetU  Ins.  Co.  v.  French,  461 

8.  Averment  that  defendants  area  corporation, 
created  by  the  laws  of,  in  having  Its  principal  place 
of  business  in,  the  State,  is  sufficient. 

Idem.  481 

POSTHASTER. 

1.  Postmaster's  bond  speaks  from  time  accepted 
by  Postmaster-General;  that  is,  the  time  the  bond 
takes  eifect. 

U.  8.  V.  Le  Baron,  •  8«» 

2.  Evidence  that  bond  was  not  intended  to  apply 
to  appointment  then  held.oontradlots  the  bond. 

idem.  88ft 

8.  When  postmaster's  commission  has  been 
signed,  sealed,  and  put  In  Postmsser-Oeneral'a 
hands  for  transmission,  the  act  Is  complete. 

idem.  SSft 

4.  President's  death  afterwards  has  no  effect  on 
it. 

Idem.  895 

6.  Postmaster  is  entitled  to  such  commission 
when  he  gives  bond  and  takes  eath. 

Idem.  8«» 

6.  Postmaster's  bond  apeaksonly  from  time  when 

It  reacbaa  the  Poatmaater-Oenecal  and  ia  accepted 
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by  htm:  until  tlutt  time  It  la  only  an  offer  or  pro- 
pooal  of  obllgatlOD.  The  law  determloea  that  to  be 
the  time  when  the  bond  takes  effect. 

U.  S.  V.  Lt  Baroru  685 

7.  Evidence  to  ibow  that  the  bond  was  not  in- 
tended toapply  to  the  appointment  which  was  held 
when  the  bond  took  effect,  would  contradict  the 
bond. 

Idem.  686 

8.  When  the  commission  of  a  postmaster  has 
been  signed  and  sealed  and  placed  In  the  hands  of 
the  Postmaster-Oeneral  to  be  transmitted  to  the 
oflloor.  It  la  a  completed  act;  the  offlcer  has  been 
oommlssloned  by  the  President,  and  the  latter's 
death  subsequently  can  have  no  effect  on  It. 

Idem.  686 

A.  To  the  benefit  of  that  complete   action  the 

officer  is  entitled  when  he  on  bis  part  fulflllB  the 

conditions  Imposed  by  law,  aa  glvinir  a  bond  and 

taklDK  the  oath. 

Idem.  686 

10.  Postmaster's  bond  takes  effect  when  accepted 
—evidence  that  It  applies  to  other  appointment  In- 
adml8!dble— -poatmaater'a  commission  takes  effect 
when  commission  placed  with  Postmaster-Oeneral 
—offlcer  entitled  to  It  on  taking  oath  and  giving 
bond— President's  subsequent  death  does  not  affect 
it. 

rdem.  686 

11.  Until  that  time  It  Is  only  an  offer  or  proposal 
which  became  complete  by  acceptance. 

Idem.  686 

12.  At  the  time  the  bond  In  this  case  waa  ac- 
cepted, the  first  appointment  had  been  superseded 
by  the  second  appointment. 

Idem.  686 

13.  When  the  bond  says,  "  Is  now  postmaster,"  it 
refers  to  such  holding  under  the  second  appoint- 
ment, and  Is  a  security  for  the  discharge  of  bla 
duties  under  It. 

Idem.  686 

14.  When  it  haabeen  ascertained  that  he  then  held 
under  the  aeoond  appointment,  evidence  to  ahow 
that  the  bond  waa  not  Intended  to  apply  to  that  ap- 
pointment would  contradict  the  bond. 

Idem.  685 

15.  When  the  commission  of  a  postmaster  has 
been  signed  and  sealed  and  placed  in  the  bands  of 
the  Postmaster-Oeneral,  to  be  transmitted  to  the 
oflioer,  it  la  a  complete  act. 

idem.  586 

IB.  To  the  benefit  of  that  complete  action  the 
offlcer  is  entitled  when  he  fulfllla  the  conditiona,  on 
his  part.  Imposed  by  law. 

Idem.  686 

PRACTICE. 

Saa  PRAcnoc  on  Appbai.. 

1.  Decree  entered  on  hearing,  on  stipulation,  re- 
versing decree  for  damages  and  coats,  and  affirm- 
ing decree  tor  Injunction,  and  maklngit  perpetual, 
wfthuul  costs  to  either  party. 

Coggeehall  v.  Hartihonte,  861 

2.  Where  defendant  In  error  files  the  record,  and 
the  plaintiff  In  error  afterwards,  but  before  bis 
time  has  expired,  files  the  record,  the  record  filed 
by  the  former  will  be  dismissed  and  cause  stricken 
from  the  docket. 

HarUhom  v.  Day,  878 

8.  Where  a  paper  offered  in  evidence  by  the  de- 
fendants has  been  omitted  in  the  record,  which 
may  be  Important  to  the  decision,  and  the  defend- 
ants having  no  counsel,  the  court  of  Its  own  mo- 
tion ordered  the  case  to  be  continued,  and  a  eertio- 
raH  issued  to  the  Circuit  Court,  directing  it  to 
supply  the  omission. 

Morgan  v.  Curtenius,  576 

4.  Circuit  courts  cannot  set  aside  their  decrees  in 
equity  on  motion  after  the  term  at  which  they 
were  rendered. 

3feJr<efcsn  v.  Perin,  604 

6.  No  Instruction  to  the  Jury,  given  or  refused, 
can  be  brought  hero  for  revision,  unless  the  record 
shows  that  exception  to  it  was  taken  or  resert-ed 
while  the  Jury  was  at  the  the  bar. 

Barton  v.  ForsvUM  101* 

8.  An  exception  after  Judgment  is  unauthorized, 
and  the  decision!  and  rulings  to  which  it  refers  can- 
not be  considered  upon  writ  of  error. 

Idem.  1018 

7.  The  appellee  in  a  case  from  California  can 
have  the  case  docketed  and  dlnmlssed.  If  the  tian- 
acrlpt  of  the  record  is  not  filed  in  this  court  witliln 

1066 


the  ftistsix  days  of  the  term  next  ensuing  such  ap- 
peal, provided  the  decree  of  the  court  below  was 
rendered  sixty  days  before  the  commenoementof 
the  said  term  of  this  court. 

Idem.  1618 

8.  Where  Clerk  of  State  court  omits  duly  to  malce 
return  to  writ  of  error,  oourt  orders  him  to  make 
the  return  at  next  term  and  continues  the  case. 

V.  8.  V.  BiMth,  464 

0.  Where  there  Is  no  bill  of  exceptiona,  aastgo- 
raent  of  error,  or  anything  to  revise  opinion  of 
court  below,  and  tbe  cause  has  been  brought 
to  this  court  solely  for  delay,  the  Judgment  willbe 
affirmed, with  ten  per  cent,  per  annum  damages  and 
costs. 

ITatterston  v.  Payne,  ••• 

10.  When  a  cause  is  reached  In  Ita  regular  order, 
Feb.  I,  and  submitted  by  defendant  In  error,  no 
one  appearing  for  plaintiff,  and  decided  Feb.  Zt, 
and  on  Feb.se  court  adjourned  to  April,  a  mottoo 
then  made  to  open  the  Judgment  and  near  the  cause, 
is  too  late,  there  having  been  up  to  that  time  no  ap- 
pearance by  plaintiff  in  error. 

Idem.  ••• 

11.  In  action  by  treasurer  of  a  State,  the  citation 
on  a  writ  of  error  la  to  be  served  on  such  treasurer, 
not  on  Oovemor  and  Attomey-Oenerai. 

Poudra»  de  La  Lande  v.  Tnamuter  of 
fouMOtUL  68 

12.  District  Judge  can  make  an  order  In  a  suit  la 
which  he  Is  Interested  for  the  removal  of  tlie  oaoae 
to  a  competent  Jurisdiction.  ^^ 

Spencer  V.  Lapeleu,  ••• 

18.  That  an  attorney  of  a  party  to  the  record  baa 
a  lien  on.tbe  ludgment  for  his  costs,  is  no  objection 
to  a  dlsmlSHU  of  the  case. 

PlaU  V.  Jerome,  686 

14.  To  permit  the  attorney  to  control  the  pro- 
ceedings would  be  compelling  the  client  to  carry 
on  the  litigation  at  his  own  expense  for  the  attorn 
ney'a  Iwneflt. 

15.  An  exception  must  show  that  ttwaa  taken 
and  reserved  by  the  party  at  tbe  trial,  but  It  may 
be  drawn  out  In  form,  and  sealed  by  tbe  Judge 
afterwards. 

ir.S.o.BreiUin«,  666 

16.  The  fact  that  a  party  made  the  point  at  the 
trial  and  the  court  decided  It  against  him.  is  not 
suffloient  to  bring  the  question  before  this  oourt. 
He  must  show  that  he  excepted  to  the  decision. 

Idem.  666 

17.  Where  an  order  was  made  vacating  Judgment 
on  payment  of  costs,  and  on  condition  that  case 
should  be  made  and  motion  for  new  trial  mad*  in 
a  short  time,  plalntllTs  attorney,  by  not  making  out 
hlscost«,and  having  them  taxed,  and  demanding 
them  bef oi«  motion  for  new  trial,  waived  s  joh  ooo- 
dltlon.  and  cannot  afterwards  set  It  up  to  invalidate 
the  order  vacating  the  Judgment. 

iianaom  v.  N.  T.,  1066 

18.  The  Statutes  of  Minnesota  have  proTlded  for 
an  appeal  from  the  District  to  tbe  Supreme  Court, 
on  an  Interlocutory  order  (Stat.  Minn.,  p.  414,  see. 
7),  but  that  practice  cannot  govern  this  oourt  in  re- 
vising the  Judgment  of  the  oourt  below.  

Hnloombe  v.  MeKuHek,                              1086 
10.  Where  the  whole  of  the  cause  In  tbe  court 
below  was  not  disposed  of.  and  no  final  Jodrmeat 
rendered,  a  writ  of  error  from  this  oourt  will  not  d^ 
Idem.                                                              1086 
SO.  Appearanoe,  without  making  a  motion  todia- 
miss  during  the  first  term,  is  a  waiver  of  any  Irreg- 
ularity In  the  citation.  

Chaffee  v.  Wayvard,  664 

21.  The  abaeooe  of  counsel  fumlahes  no  ground 
for  delaying  a  case  in  tbia  court,  without  tbe  con- 
sent of  the  adverse  party. 

Idem.  664 

22.  By  thp  Judiciary  Act  of  1788,  decree*  in  dian- 
oery  and  admiralty,  in  the  Circuit  Court,  were  re- 
movable to  this  court  by  writ  of  error.  ^^ 

HemtneniMlvo.  Fl«««r.  766 

28.  The  statute  of  a  State,  and  the  regulattoa  H 

firescribes  to  the  courts  of  the  State,  can  luiv«  bo 
□fluence  on  the  practice  of  a  oourt  of  the  Cnitad 

Statea,  unless  adopted  by  a  rule  of  the  oourt. 

fdem.  766 

24.  Court  may  determine  qoaliflaatlon  of  attor- 
ney, and  for  what  cause  removed. 

Ex  port*  Seeombe,  666 

25.  This  power  muat  be  exercised  with  sound  Jo- 
dicial  discretion. 

Idem.  ■66 

88.  U.  8.  courts,  in  a  suit  at  law,  abould  ezeind* 

all  questions  that  belong  exclusively  to  equity .^^ 

Jones  «.  Jfe3faaters,  666 
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ST.  The  eighteenth  rule  norer  applied  to  admi- 
ralty cases. 

Hemmenteay  v.  FMier,  79» 

S8.  Minnesota  dcuree  oot  defective  because  it 
wants  Judge's  sigpatute. 

Stcombt  V.  SteeU,  *88 

PRINCIPAI.  AND  AGENT. 

1.  To  determine  whether  the  act  of  the  cashier  of 
a  bank  is  valid,  all  the  evidence  relative  to  the  acts 
and  authority  of  the  cashier  should  be  brouKhtout 
and  passed  upon  by  the  Jury,  under  Instructions 
from  the  court. 

United  Statu  v.  Ctty  Bank  of  Cotumbut,     9»» 

2.  His  authority  cannot  be  determined  here  upon 
an  Isolated  (act  or  act. 

Idem.  6ea 

3   His  authority  does  not  necessarily  depend  on 
the  knoHlodgre  or  express  direction  of  the  directors. 
Idem.  '  6«a 

4.  Where  a  sum  has  been  left  with  a  third  person 
by  a  debtor  for  a  creJltor,  notice  to  the  creditor  of 
that  fact,  given  by  the  third  person,  converts  the 
latter  into  an  agent  tor  and  debtor  to  the  creditor. 
Hinfci*  t».  >Fan«r,  178 

6.  Agent  of  Cherokee  administrators  could  re- 
ceive and  receipt  for  money  in  the  District  of 
Columbia. 

Maekey  v.  Coxe,  SB9 

t.  Acts  of  agent  with  whom  vessel  is  entrusted, 
bind  the  owner. 

Jtcker  V.  Afuntoomervi  811 

PRIZE. 

1.  Commander  of  capturing  vessel  can  decide,  in 
his  discretion,  whether  to  send  the  prise  home  for 
fwudem  nation  or  not. 

Jecktr  1).  M»ntg<tmerT/,  311 

8.  H  is  decl^<ion  to  sell  prize  in  a  foreign  port,  made 
with  discretion  and  honesty,  wUi  nut  forfeit  the 
right  of  prize. 

Idem.  811 

8.  Proceedings  for  condemnation  In  name  of  cap- 
tcr,  instead  of  tFuited  States,  is  immaterial  irreg- 
ularity, when  not  objected  to. 

idem.  311 

4.  Proceeds  of  prize  sale  may  be  put  In  Treasury 
of  United  States. 

idem.  811 

4|UE8TIONS  OF  LAW  AND  FACT. 

1.  The  questions,  whether  or  not  the  lot,  and  the 
inhabitation,  cultivation  or  possession  thereof,  was 
within  the  purview  of  the  Act  of  1812,  are  for  the 
Jury. 

Savlonae  v.  Oaniton,  SBO 

8.  To  determine  whether  the  act  of  the  cashier 
of  a  bank  Is  valid,  all  the  evidence  relative  to  the 
acts  and  authority  of  tbeca8hier,8bould  be  brought 
out  and  passed  upon  by  the  Jury,  under  instruc- 
tions from  the  court. 

rnited  ^States  v.  CUv  Bank  of  Columbus,    663 
8.  His  authority  cannot  be  determined  hereupon 
an  isolated  fact  or  act. 

idem.  663 

4.  His  authority  does  not  necessarily  depend  on 
the  knowledge  or  express  direction  of  the  directors. 

Idem.  068 

5.  It  is  the  duty  of  the  court  to  construe  written 
instruments,  but  their  applloation  to  external  ob- 
jects described,  is  for  the  Jury. 

Biehardumv.  CUv  of  BdUm,  680 

8.  Thus  the  situation  of  the  points  called  for,  as 

the  boundary  of  astreet,  isa  question  for  the  Jury. 

idem,  630 

T.  So,  whether  a  drain  was  carried  out  sufllolently 

to  discbarge  its  contents  so  as  to  be  swept  olf  by 

the  tides,  or  whether  it  caused  an  acouraulatlon  at 

end  of  plaintilTs  wharves,  so  that  vessels  could  not 

approach  them  with  the  same  depth  of  water  as 

formerly,  are  questions  for  tbe  Jury. 

idem.  639 

8.  What  Is  color  of  title  is  a  question  of  law  on 
the  facts.    What  la  good  faith  in  one  claiming  un- 
der such  color,  is  a  question  of  fact  for  the  Jury. 
Wrii/ht  V.  MaUium,  380 

S.  Tbe  presumption  of  dedication  of  lands  to  tbo 
public  use.  Is  a  question  of  fact  for  the  Jury,  and 
DOt  of  law,  under  instructions  as  to  what  facts  will 
Justify  such  presumption.  Principles  on  which  such 
presumption  may  be  found  stated. 

idem.  380 

10.  Where  the  court  left  it  to  the  Jury  to  deter- 
mine whether  the  land  lay  in  tbeemprcsaof  Martin 
De  Leon,  there  was  no  error. 

White  V.  Burnley,  886 

8e«  How.  17,  10,  19,  30. 


11.  Question  of  suQIciency  of  protest  and  non> 
payment  of  a  bill,  is  for  the  court,  upon  the  evl- 


denccjiiot  for  a  Jury. 
TTotson  V.  TarpUy, 
12.  Evidence  tending  i 


809 

ing  to  show  bad  faith  and  fals- 
ity of  defendant's  recommendation  of  the  credit  of 
a  person,  raises  a  question  for  the  Jury. 

iosHri  V.  Broum,  80S 

18.  Whore  there  is  evidence  from  which  the  Jury 
may  infer  a  promise,  it  is  a  question  of  faot  for  the 
Jury. 

Nutt  V.  Minor,  378 

14.  The  question  of  good  faith,  under  color  of  ti- 
tle, is  one  of  fact,  or  mixed  fact  and  law,  to  be 
decided  by  the  Jury,  under  instructions  from  the 
court. 

Oraham  v.  Bavne,  868 

15.  Tbe  question  of  fraud  is  a  question  of  fact  for 
tbe  Jury,  under  the  Instruction  of  tbe  court. 

Tromer  o.  Iforton,  950 

RES  JUDICATA. 

1.  Settlement  lo  Mississippi  State  court  of  estate 
of  decedent.  Is  no  bar  to  a  Judgment  in  United 
States  court  In  favor  of  citizen  of  another  State, 
who  did  not  appear  In  the  former  proceeding. 

UniimB^v.JoUy,  876 

2.  The  surplus  of  the  estate  must  be  applied  to 
pay  the  Judgment  In  preference  to  claims  of  heire 
or  distributees. 

idem.  876 

8.  In  ejectment.  It  Is  competent  to  impeach  a 
deed  under  which  defendants  claim,  although  they 
claimed  under  tbe  same  deed  in  a  former  action  of 
partition  between  same  parties,  two  of  tbe  plaint- 
iffs having  been  non-resldenta  and  not  appearing, 
and  another  an  infant  when  tbe  partition  suit  was 
pending,  and  no  questien  having  been  involved,  or 
Judgment  given  therein,  upon  the  deed. 

Dne  V.  Carpenter,  889 

4.  The  deed  was  not  involved  in  the  partition  suit, 
so  as  to  be  res  judicata. 

idem.  889 

5.  A  Judgment  is  conclusive  only  upon  a  matter 
within  the  issue  and  neoessarlly  Involved  in  the  de- 
cision. 

Idem.  389 

6.  A  Judgment  between  same  parties,  in  whico  a 
claim  for  plidntlff  was  decided,  or  was  properly 
Involved  and  might  have  t>een  there  raised  and 
determined,  is  a  bar  to  another  action  for  the  same 
cause. 

Stockton  V.  I>V>rd,  898 

1.  Thonegieotof  tbe  plaintiff  to  avail  himself  of 
It  furnishes  no  reason  for  another  litigation. 

idem.  898 

RIPARIAN  RIGHTS. 

1.  By  the  common  law  of  Massachusotta,  the 
grantee  of  land,  on  navigable  waters  where  the 
tide  ebbs  and  flows,  is  owner  of  tbe  soil  between 
high  and  low  watermark. 

The  Ctty  of  Boston  t).  Leeraw,  118 

2.  He  may  build  upon  and  Inoloee  them.  But 
while  they  are  covered  with  the  sea,  the  publlo 
have  the  right  to  use  them  for  purposes  of  navi- 
gation. 

idem.  118 

3.  The  State,  also,  to  prevent  encroaohmenta  io 
the  harbors,  may  establish  lines  and  limit  this 
power  of  the  owner  over  his  own  property. 

idem.  118 

4.  The  City  of  Boston  owns  such  portions  of  the 
territory  oooupied  by  it,  as  have  not  been  dis- 
posed of. 

idem.  118 

6.  Such  city  has  the  right,  on  its  own  lands,  to 
extend  sewers  for  drainage  to  low  water  mark, 
discharging  them  into  the  sea. 

Icbm.  118 

6.  Such  erections  are  not  a  public  nuisanoe,  the 
subjects  of  actions  for  private  damage,  although 
tbe  land  on  which  they  are  extended  has  long  been 
used  as  a  dock  for  plaintiff's  wbarf . 

idem.  118 

7.  The  city,  by  not  exercising  its  power  of  rec- 
lamation, and  by  allowing  such  use  of  its  property, 
has  not  dedicated  it  to  the  public,  or  parted  with 
Its  right  to  so  nse  it. 

idem.  118 

8.  Tbe  presumption  of  dedication  of  lands  to  the 
public  use.  Is  a  question  of  faot  for  tbe  Jury,  and 
not  of  law,  under  instructiotis  as  to  what  facts  will 
Justify  such  presumption. 

idem.  118 
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0.  Principle*  on  which  such  a  preaumptlon  may 
be  found,  stated. 

The  City  of  Botton  v.  Iieerme,  118 

10.  PuBllo  ngXkl  of  navigation  overland  between 
blffh  and  low  water  marli,  is  defeasible. 

Idem.  118 

11.  The  owner  has  a  right  to  reclaim  such  land  by 
wbarflns,  or  erections,  beneficial  to  himself. 

Idem.  118 

12.  IHtmagre  to  another  from  such  reclamation,  is 
damnum  obsotte  injuria. 

Idem.  118 

18.  Boston  V.  Leoraw,  17  How.,  415,  commented 
on,  and  rights  of  owner  of  land  between  high  and 
low  water  mark,  stated. 

Richanlson  v.  OUy  of  Bnitnn,  63« 

M.  If  defendant  laid  out  a  street  on  hia  land  be- 
tween high  and  low  water  mark,  the  right  to  use 
It  became  appurtenant  to  the  lands  of  the  adjoin- 
ers ;  and  anything  which  obstructs  such  right.  Is  a 
nuisance. 

Idem.  68* 

15.  Soil  below  high  water  mark  belongs  to  the 

State.   The  State  may  forbid  all  such  acts  as  would 

destroy  or  injure  the  public  right  of  fishery  on  such 

soil.      Smm  V.Maryland,  869 

SAI.E. 

Skb  Vendor  and  PuRoaASin. 

1.  A  Judicial  sale,  and  title  acquired  thereunder, 
cannot  be  questioned  collaterally,  except  for  fraud 
In  which  the  purchaser  Is  participant. 

OrigUh  V.  Bogert,  807 

2.  Prior  sale  of  vessel  by  attachment  gives  better 
title  than  subsequent  sale  on  libel  by  marshal. 

Taylor  v.  Carryl,  1088 

SCHOOL  Z.Ain>S. 

Skb  Lands. 
SHERIFF. 

1.  Where  the  enumeration  of  duties  In  a  sheriff's 
bond  include  none  but  those  classed  as  ministerial, 
the  general  expressions  should  be  construed  to  In- 
clude only  other  duties  of  the  same  kind. 

8oum  V.  Marifiand,  438 

2.  To  entitle  one  to  sue  on  sheriff's  bond,  he  must 
show  such  a  default  as  would  entitle  bim  to  recover 
against  the  sheriff  In  an  action  on  the  case. 

Idem.  «SS 

5.  When  the  sheriff  is  punishable  by  Indictment, 
bis  sureties  are  not  bound  to  indemnify  Individuals 
for  the  consequences  of  such  a  criminal  neglect. 

Idem.  «3S 

4.  The  duty  of  conservator  of  the  public  peace  ex- 
ercised by  the  sheriff,  is  a  public  duty,  for  neglect 
of  which  he  is  amenable  to  the  public,  and  punish- 
able by  indictment  only. 

Idem.  483 

6.  An  action  on  a  sheriff's  bond  for  a  neglect  or 
refusal  to  preserve  the  public  peace.  In  conse- 
quence of  which  plaintiff  suffered  great  wronv  and 
injury  from  the  unlawful  violence  of  a  mob,  is  not 
maintainable. 

idem.  488 

6.  The  declaration  alleges  no  special  right,  privi- 
lege in  plaintiff  from  the  enjoyment  of  which  he 
has  been  hindered  by  the  malicious  act  of  the  sher- 
iff ;  nor  does  It  charge  him  with  any  misfeasance  or 
nonfeasance  in  the  execution  of  any  process  in 
which  plaintiff  was  concerned,  and  therefore  seta 
forth  no  cause  of  action. 

Idem.  488 

SHIPPIIIG. 

Sbb  Haritimb  Law. 
SLAVES. 

1.  Dred  Scott  was  a  negro  slave,  and  was  brought 
into  Illinois,  a  free  State,  and  Into  the  free  terri- 
tory of  the  United  (States,  for  about  four  years ; 
during  which  time  he  was  married  to  another  ne- 
gro slave,  also  In  said  froe  territory.  One  of  their 
children  was  born  on  the  Mississippi,  north  of 
thellne  of  Mlssouri,and  another  in  the  State  of  Mis- 
souri. Held,  that  he  could  not  be,  and  was  not,  a 
citizen  of  the  State  of  Missouri,  within  the  meaning 
of  the  Constitution  of  the  United  States,  and  there- 
fore was  not  entitled  to  sue  in  its  courts. 

£>red  Scntt  v.  Sand^ord,  691 

8.  The  legislation  and  histories  of  the  times,  and 
the  language  used  In  the  Declaration  of  Independ- 
ence, snow  that  neither  the  class  of  persons  who 
had  been  Imported  as  slaves,  nor  their  descendants, 
whether  they  had  become  free  or  not,  were  there  ao- 

IMS 


knowledged  as  part  of  the  people,  nor  Intended  to 
be  Included  in  the  general  words  uiied  In  that  In- 
strument. 

idem.  a*! 

3.  The  descendants  of  Africans  who  were  import- 
ed Into  this  country  and  sold  as  slaves, when  eman- 
cipated, or  who  are  bom  of  parents  who  had  be- 
come free  before  their  birth,  are  not  citizens  of  a 
State  In  the  sense  In  which  the  word  "  oitlaen"  is 
used  in  the  Constitution  of  the  United  States. 

Idem.  991 

4.  The  enslaved  African  race  were  not  Intended 
to  be  Included  In,  and  formed  no  part  or,the  people 
who  framed  and  adopted  the  Declaration  or  led*- 
pendonce. 

idem.  mi 

5.  When  the  framers  of  the  Constltutloa  wen 
conferring  special  rights  and  privileges  upon  the 
dUiens  of  a  State  In  every  other  part  of  the  Union, 
It  Is  impossible  to  t>eliere  that  those  rights  and 
privileges  were  Intended  to  be  extended  to  the 
negro  race. 

r<ien>.  0»t 

C  The  right  of  property  In  a  slave  la  distinctly 
and  expressly  affirmed  In  the  Constitution. 

idem.  aei 

7.  The  Act  of  Congress  which  prohibited  a  citi- 
zen from  holding  and  owning  property  in  staves  In 
the  territory  of  the  United  States  north  of  the  line 
therein  mentioned  (thirty-six  degrees,  thirty  min- 
utes, north  latitude).  Is  not  warranted  by  the  Ctm- 
stltution,  and  is  therefote  void. 

Idem.  •  691 

8.  Neither  Dred  Scott  himself,  nor  any  of  his 
family,  were  made  free  by  being  carried  into  such 
territory,  even  If  they  had  been  carried  tbere  by 
their  owner  with  the  Intention  of  becoming  ■  per- 
manent resident. 

Idem.  691 

9.  Nor  was  Scott  made  free  by  being  taken  to 
Book  Island,  In  the  State  of  Illinois. 

Idem.  691 

10.  As  Scott  was  a  slave  when  tak«i  into  the 
State  of  Illinois  by  his  owner,  and  w  as  there  held 
as  such,  and  brought  back  into  MIsaourl  in  that 
character,  his  status  as  free  or  slave  depended  on 
the  laws  of  Missouri  and  not  of  lUinals. 

idem.  I  691 

11.  He  and  bis  family  were  not  free,  bat  were,  by 
the  laws  of  Missouri,  the  property  of  defendant. 

Idem.  691 

SPECIFIC  PERFORBIANCE. 

Ses  Contbaois,  is,  19, 

STATE  Ain>  TERRITORIAX.  XJiWS 
AND  DECISIONS. 

1.  This  court  follows  the  laws  of  the  arverai 
States  wherever  they  Droperly  apply. 

Beauregard  v.  New  Orleatu,  469 

2.  This  court  also  foUowsdedsions  of  state  courts 
upon  questions  arising  out  of  the  oommon  law  of 
the  State  whenappplled  to  title  of  landa. 

idem.  469 

8.  In  such  cases  the  United  States  oouit  admin- 
ister the  laws  of  the  State. 

idem.  46* 

4.  When  the  proceedings  of  a  court  are  oollaltr- 
ally  drawn  in  question,  aod  it  appear*  on  tke  tmet 
of  them  that  the  subject  matter  was  within  its 
Jurisdiction,  they  cannot  be  impeached  for  error 
or  irregularity. 

iSam.  469 

6.  If  a  court  has  Jurisdiction,  Ito  dedsiona  on  all 
questions  that  arise  regularly  in  the  cause*  ar«  bind- 
ing on  all  other  courts  until  reversed. 

idem.  469 

4.  No  state  legislation  can  be  applied  totbe  prac- 
tice of  this  court.  Counsel  cannot  by  agreeneot 
introduce  a  new  practice  Into  this  court. 

Oralutm  v.  Bayne,  99S 

7.  Lawsof  territories,  under  which  Mexieao  tiUe* 
were  claimed,  are  not  foreign  laws.  The  ooart 
must  Judicially  notice  them. 

fV^mont  V.  V.  S.,  »41 

8.  A  law  of  the  Mexican  nation  .subjecting  Amer- 
ican citizens  to  disabilities,  was  abrogated  in  CUlfe*^ 
nia  when  that  country  became  subjcot  to  th* 
United  Statas. 

idem.  941 

9.  Law  of  State,  limiting  the  remedies  of  its  citi- 
zens In  Its  own  conrts,  cannot  prevent  eltiaeas  ot 
other  states  from  suing  In  United  State*  oomts  la 
In  that  State,  to  recover  property  or  money. 

Union  B'k  v.  JoUy,  976 

68.  69,  CO,  tt  C.  8. 
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10.  A  veaael  enrolled  uidlloeoMd  under  laws  of 
the  United  States,  may  be  forfeited  for  dlaobedi- 
«Doe,  by  thoee  oa  board,  of  a  State  law  regulating 
tbe  taklDK  of  oysters. 

SmiOt  V.  Maryland,  88B 

11.  The  laws  of  a  State,  as  rules  of  decision  la 
United  States  oourtSi  do  not  apply  to  questions  of 
general  nature,  or  of  commercial  law. 

Watson  V.  TarpUy,  609 

U.  State  laws  cannot  affect  tbe  Jurisdiction  of 
federal  courts,  or  destroy  or  control  the  rivbts  of 
parties  therein  under  the  general  oommerolal  law. 
Idem.  »09 

18.  Statute  of  Mississippi,  denying  or  Impairing 
rltrbt  of  non-resident  bolder  of  bill  of  exchange  to 
sue  in  United  States  courts  Immediately  on  pre- 
«entment  and  refusal  to  accept  a  bill,  is  inoper- 
ative. 

Idem.  B09 

14.  State  Statute,  which  makes  recovery  of  bold- 
'er,  after  presentment  and  protest  and  notice  of 
non-aooeptanoe,  dependent  upon  proof  of  present- 
ment, proteat  and  notice  of  non-payment,  is  In- 
operative. 

Jdwn.  B09 

15.  Such  statute  would  be  a  violation  of  the  gen- 
eral oammerdal  law,  and  the  United  States  courts 
mOst  disregard  it. 

/d«m.  S0» 

M.  This  court  follows  State  decisions  in  regard 
to  titles  to  land. 

Morgan  v.  Curtenlus.  CSS 

17.  Where  the  Circuit  Court  adjudged  a  title  ac- 
«ordlng  to  the  then  State  decisions,  this  court  will 
not  reverse  such  Judgment,  because  the  State 
courts  have  since  reversed  tbelr  dldsion. 

Idem.  MS 

18.  Whether  State  Statutes  conform  to  State 
Constitution,  belonirs  to  State  court  to  decide,  and 
-this  court  cannot  review  its  decision. 

Idem.  SSS 

19.  Construction  by  State  courtsof  State  Statute 
4M  to  time  la  a  suit  between  parties.  Is  conclusive 
upon  them  In  this  court. 

OritUh  V.  Bugtrt,  807 

£0.  A  sovereign  State  cannot  iMsued  in  its  own 
oourts,  or  in  any  other,  without  Its  consent  or  per- 
mission ;  but  it  may  waive  this  privilege,  and  per- 
mit itself  to  he  made  a  defendant  in  a  suit  by  Indi- 
-viduals,  or  by  another  State. 

Betn  V  State  of  Arkantat,  091 

81.  The  sovereignty  may  prescribe  the  terms  and 
conditions  on  whToh  It  consents  to  t>e  sued,  and  the 
manner  in  which  tbe  suit  gball  be  conducted,  and 
jnay  withdraw  its  consent  whenever  Justice  to  the 
4>ubilc  requires  it. 

Idem.  MX 

•IS.  In  exorcising  this  latter  power,  the  State  vio- 
lates no  contract  with  the  parties;  it  merely  regu- 
lates the  proceedings  in  Its  own  courts. 

Idem.  991 

88.  Tbe  statute  of  a  State,  and  tbe  regulation  it 

preaoribes  to  the  oourts  of  the  State,  can  have  no 

onfluenoe  on  the  practice  of  a  court  of  the  United 

States,  unless  adopted  by  a  rule  of  the  court. 

U.  S.  V.  BrUtUng,  900 

H.  Those  wbe  deal  in  the  bonds  and  obligations 
KKt  a  sovereign  State,  must  rely  on  the  sense  of 
Justice  and  good  faith  of  the  State. 

Batik  «/  Wanhington  v.  Arkansas,  998 

IS.  The  Judiciary  of  tbe  State  cannot  enforce 

bonds  or  contracts  of  a  State  without  the  consent 

of  the  State,  and  the  oourtsottbe  U.S.  areexpreas- 

ly  prohibited  from  exercising  such  a  Jurisdiction. 

id«m.  998 

88.  Kules  of  prescription  are  In  the  full  power  of 

■every  Slate.   There  is  no  restraint  on  the  power  of 

the  States  to  legislate  on  the  remedy  or  Judgments 

of  other  States. 

Boeon  V.  ffoiMird.  811 

87.  Tbe  accession  of  Texas  to  the  Union  had  no  ef- 
fect to  annul  Its  limitation  laws,  or  revive  rights 
.previously  prescribed. 

idem.  811 

88.  California  cannot  tax  ocean  steamers  tempo- 
rarily within  its  limits,  but  having  no  situs  there, 
whose  home  port  is  New  York. 

HiU*  V.  P,Kl/le  XaU  8.  S.  Co.,  854 

29.  A  law  of  Michigan,  re-enacted  from  the  print- 
ed copy,  and  acted  on  for  thirty  years,  will  not  be 
-ohanged  because  It  differs  from  the  original  manu- 
;Sorlpt  law. 

Ptwe  V.  Peek,  BIS 

80.  Ck>urt8  of  United  States  follow  tbe  settled  oon- 

struotlon,  by  tbe  highest  State  Court,  of  State  laws. 

Idem.  BIS 

See  How.  17, 18,  19,  80. 


81.  When  this  court  has  flrat  decided  a  question 
arising  under  State  laws,  it  Is  notlraund  to  oluuigeit 
on  account  of  a  contrary  subsMuent  decision  of  a 
state  court. 

Idem.  51S 

32.  When  the  decisions  of  state  court  are  not  con- 
sistent, this  court  Is  not  bound  to  follow  the  latest. 
Idem.  SIS 

as.  Where  tbe  point  is  first  raised  in  and  decided 
by  the  Circuit  Court,  this  court  Is  not  bound,  con- 
trary to  its  convictions,  to  reverse  that  decision  In 
order  to  conform  to  a  State  decision  made  in  the 
mean  time. 

idem.  SIS 

34.  When  the  marriage  through  which  a  widow 
claims  was  not  contracted  In  Coulsiana,  and  the 
spouses  bad  never  resided  there,  she  is  not  a  part- 
ner in  community  with  her  husband  by  force  of  the 
laws  of  that  State. 

Gonnerv.  SOiot,  407 

as.  Such  marital  rigbtsare  not 'iirivllegesofaoit- 
izen'  within  the  first  clause  of  section  second  of 
fourth  article  of  the  Constitution. 

Idem.  497 

as.  They  are  rights  attached  to  the  contract  of 
marriage  by  the  law  of  the  State  where  they  were 
made. 

Idem.  497 

87.  The  Louisiana  law  discriminates  between  con- 
tracts only,  and  not  between  citizens  of  that  State 
and  others.  It  applies  equally  to  cltixens  and  aliens 
when  married  there. 

Idem.  497 

STATUTE  OF  LIMIT ATIOJTS. 

Saa  Limit  ATioK  or  Aotiors. 
SUBROOATIOV. 

An  Insurance  Company  which  bad  paid  losses 
by  fire  to  tbe  shippers,  is  subrogated  to  their  claims 
for  such  losses  against  the  owner  of  tbe  vessel. 

Oarrlson  v.3femp/i<>in«.CV>.,  SSS 

SURETY. 

1.  When  one  was  authorised  by  power  of  attorney 
from  Cherokee  administrators  to  receive  money 
due  their  Intestate  from  the  government,  and  In  or- 
der to  obtain  it,  took  out  letters  to  himself  in  the 
District  of  Columbia,  a  surety  upon  his  administra- 
tion bond  there  Is  not  liable,  such  money  coming 
Into  his  hands  as  such  agent. 

Maekey  v.  Oiare,  S99 

2.  Sureties  for  second  term  of  officer  liable  for  bai- 
anoe  In  his  hands  when  re-appointed,  but  not  for 
any  default  In  bis  first  term.  . 

Bnuse  v.  V.  S., 

3.  Burden  of  proof  to  show  default,  if  any,  is  on 
defendants. 

ld«m.  199 

4.  Tbe  sureties  on  appeal  bond  are  liable  for  the 
amount  of  the  decree  appealed  from,  less  the  pro- 
ceeds of  sale  of  any  land  held  as  security  for  it. 

SttKione  0.  Ptntord,  898 

TAXES  Ain>  TAX  SALES. 

1.  If  land  has  not  been  legally  assessed.  It  is  fatal 
to  the  tax  deed. 

Pwkerv.  Overman,  SIS 

1.  Delay  of  oflJcer  In  filing  his  oath  as  required  by 

statute,  which  makes  his  offloe  vacant  forsuoh  oml». 

slon,  vacates  his  offloe  and  makes  bis  assessment 

void. 

idem.  SIS 

8.  Neglect  to  file  bis  assessment  and  give  notice 
as  required  by  law,  avoids  the  sale. 

idem.  SIS 

4.  But  one  who  claims  title  under  summary  pro- 
ceedings, where  a  special  power  has  been  executed 
as  a  tax  sale,  must  show  every  fact  necessary  to 
give  Jurisdiction  and  authority  to  the  offloer,  and 
a  strict  and  exact  compliance  with  every  require- 
ment of  tbe  Statute. 

Idem.  SIS 

5.  In  Judicial  sales,  where  owner  is  party,  objec- 
tions to  the  regularity  of  the  proceedings  will  not  be 
heard  to  invalidate  the  deed  in  a  collateral  suit. 

idem.  318 

8.  The  return  of  the  Marshal  of  levy  on  lands  is 
prima  fade  evidence  that  there  were  no  goods  to 
levy  on. 

Den  V.  Hoboken  L.  On.,  878 

7.  Claims  of  government  for  taxes  may  be  ool- 
leoted  by  summary  proceedings. 

/dem.  S7S 
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8.  The  warrant  te  evidenoe  of  the  facts  reotted  in 
It,  and  of  autborltjr  tolevr. 

Den.  r.  Hoboken  X,.  Co.,  37* 

9.  Advertisement  of  sale  of  land  for  taxes  must 
contain  the  name  of  the  person  to  whom  It  was  as- 

Holrovd  r.  Pumphrey,  864 

10.  Where  land  is  assessed  to  A,  It  cannot  be  ad- 
vertised as  property  of  the  heirs  of  A. 

idem.  ««* 

U.  Sale  of  land  for  taxes,  not  void  because  the 
assessment  was  made  to  A,  after  his  death,  and  the 
property  advertised  as  his. 

Idem.  «e4 

12.  laws  of  Louisiana  of  1848,  ImposlnK  tax  on 

Firopertj  of  Intestate,  without  heirs,  were  not  af- 
eoted  by  subsequent  treaty  between  France  and 
United  States. 

PrewMt  V.  Oreneaux,  B7S 

TERRITORIAL  LAWS. 

SKK  StATB  AMD   TlBRITORIAL.  LAWS  AND  DaCIS- 
lONS. 

TIME. 

Sbb  Cohtraot. 
1.  In  reckonlner  time,  the  day  from  which  the 
act  was  to  be  done  is  included. 

Or\gUAv.  BooerU  807 

TRESPASS. 

Skb  Coubts-mabtiai.. 

1.  Where  the  rules  which  an  Inferior  court  are 
bound  to  adopt  are  deviated  from  so  far  that  the 
proceedings  are  coram  non  ^udiee,  and  the  llt>erty 
of  the  dUzen  has  been  restrained  by  its  process  or 
Judgment,  trespass  for  false  imprisonment  Is 
proper  remedy. 

Cynes  v.  Hoooer,  838 

2.  Officer  exeoutino:  prooeas  of  court  which  has 
acted  without  Jurlsdiotion  of  the  subject-matter, 
is  a  trespasser. 

Idem.  838 

TRIAL. 

1.  When  a  prayer  for  Instruotions  is  presented  to 
the  court,  and  there  is  no  evidence  in  the  case  for 
theoon^deratlon  of  the  Jury,  it  ought  always  to  be 
withheld. 

Goodman  o.  Simomts,  B34 

2.  And  as  a  general  rule  if  it  Is  given  under  such 
oiroumstanoes.  It  will  be  error  in  the  court. 

Idem.  834 

8.  Federal  courts  may  adopt  the  laws  and  usuages 
of  the  State,  as  to  challenges  of  Jurors,  except  In 
treason  and  crimes  punishable  with  death. 

V.  S.  V.  SluMefnrd,  486 

4.  By  Act  of  ITtO,  the  challenges  are,  thirty-Uve 
in  treason,  and  twenty  in  felony,  punishable  with 
death. 

Idem.  496 

6.  By  common  law  the  King  had  qualltled  right 
of  challenge  by  setting  aside luror  without  cause, 
till  panel  was  exhausted,  waen.  If  Jury  not  full, 
cause  must  be  assigned,  or  the  Juror  sworn. 

fdem.  495 

e.  In  misdemeanor,  the  prisoner  has  not  neces- 
sarily the  qualified  right,  existing  at  common  law, 
by  the  government. 

Idem.  498 

7.  Unless  the  laws  and  usages  of  the  State  allow 
such  right  on  behalf  of  the  prosecution,  it  should 
be  rejected,  conforming  in  this  respect  the  practice 
to  the  State  law. 

Idem.  496 

8.  Counsel  cannot  appeal  to  a  Jury  to  decide  legal 
questions  by  giving  in  evidence  the  ^opinions  of 
public  officers. 

Aoberts  v.  Cooper,  969 

9.  If  there  be  no  evidence  to  prove  the  declara- 
tion, the  court  should  se  Instruct  the  Jury. 

Richardson  v.  City  of  Boston,  639 

10.  But  If  there  be  some  evidence  tending  to  sup- 
port It,  Itmust  be  submitted  to  the  Jury  with  proper 
instructions. 

Idem.  639 

11.  There  must  be  some  evidence  on  which  a 
charge  to  the  Jury  Is  founded,  otherwise  it  cannot 
be  lawfully  given. 

WMU  V.  Burnley,  886 

TRUSTS  AND  TRUSTEES. 

1.  Where  the  costs  and  expenses  of  a  trustee  were 
properly  incurred  In  the  protection  and  preserva- 
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tlon  of  the  fund,  they  should  be  made  a  oharge 

upon  It. 

WUUanu  V.  Oibbes,  lOlS 

OoMdinff  0.  am>e»,  148 

2.  The  misapprehension  as  to  the  right  oannot 
change  the  beneficial  character  of  the  expeases 
when  indtspensabie  to  Itssecurl^. 

Jdem.  148 

3.  The  duty  of  a  trustee,  whether  of  real  ta  per- 
sonal estate,  to  defend  the  title,  at  law  or  In  equity, 
in  case  a  suit  is  brought  against  It.  is  unqaes- 
tioned,  and  the  expenses  are  properly  chargettble 
In  his  accounts  against  the  estate. 

lann.  148 

4.  Surplus,  arising  from  sale  of  real  proper^ 
under  a  deed  of  trust,  cannot  be  retained  for  d^ics 
subsequently  made  on  the  strength  of  m.  parol  en- 
gagement. 

Wmiame  v.  Hill,  678 

5.  Where  A  deeded  land  to  B,  In  trust  for  A,  dur- 
ing life,  and,  after  his  death,  for  his  three  chUdres; 
held,  that  the  children  took  an  equitable  Interrst  as 
tenants  in  common.  In  fee  simple,  and  that  afts 
A'sdeath.  their  conveyance  and  that  of  the  trusts* 
passed  the  whole  interest,  legal  and  equitable,  to 
the  purchaser. 

Barribeau  v.  Brant,  84 

S.  Part  of  the  stockholders  may  maintain  an 
action  In  equity  for  themselves  and  the  other 
stockholders,  against  the  trustee  of  a  State  bank, 
dissolved  by  Judicial  sentence  for  breach  of  Ha 
charter,  to  obtain  distribution  among  them  of  the 
surplus  of  its  assets  remaining  after  paylnx  Hs 
debts. 

Buenn  r.  Robertson,  488 

7.  The  State  law  provided  in  this  case  that  "the 
suplus,  if  any,  shall  be  ratably  distributed  among 
the  stockholders." 

Idem.  488 

8.  The  trustee  having,  by  his  demurrer,  coofeascd 
that  be  had  received  money  and  property  which  be 
refused  to  distribute,  be  could  not  deny  the  title 
of  the  stockholders  to  a  distribution. 

Idem.  498 

9.  The  agent  who  has  entered  the  land  and  ob- 
tained a  patent  in  his  own  name,  becomes  a  tnutee 
for  his  principal,  and  cannot  hold  the  land  under 
such  entry  otherwise  than  as  such  trustee. 

7nrtne  v.  MarOuM.  884 

10.  Where  notes  are  left  with  attorneys  for  col- 
lection, their  proceeds  to  be  paid  by  them  to  credit- 
ors of  the  depositor,  the  attorneys  become  trustee* 
of  such  creditors,  and  authorized  to  pay  such  pro- 
ceeds to  them. 

HInMe  v.  Wanxer,  178 

11.  Garnishee,  In  accountliur.lsentitled  to  a  oredtt 
for  hlK  own  expenses  and  services. 

Mattingly  v.  Boyd,  848 

VENDOR  Ain>  PURCHASER. 

1.  The  law  of  Louisiana  imposes  upon  the  seller 
the  obligation  of  warranting  the  thing  sold  against 
its  hidden  defects. 

Sturpes  V.  Hnnold,  861 

2.  Hidden  defects  are  those  which  cannot  b*  dis- 
covered by  simple  inspection. 

Idem.  *«1 

8.  If  the  seller  retain  the  thing  sold,  be  may  have- 
an  action  to  recover  the  difference  in  value  between 
the  thing  as  warranted  and  as  It  was  In  fact. 
together  with  the  expenses  Insurred  on  th^  thing, 
after  deducting  its  fruits. 

Idem.  861 

4,  Unsoundness  of  a  vessel  by  reason  of  the  devar 

and  rottenness  of  the  hull,  to  ascertain  which  it 

was  necessary  to  strip  and  bore  the  vessel,  is  a  hld~ 

den  defect. 

Idem.  Ml 

B.  Such  warranty  extends  to  the  soundneas  of  a 
vessel. 

fdem.  881 

e.  It  Is  not  necessary  that  the  plaintiff  should 
offer  to  restore  the  vessel. 

Jdem.  881 

T.  This  contract  is  governed  by  the  laws  of  Loui- 
siana, the  vessel  being  purchased  and  contract  per- 
formed there,  although  the  vendors  resided  in  hew 
York. 

Jdem.  881 

8.  The  subject  of  sales,  with  the  obligations  wbieb 
attend  them,  is  regulated  by  the  Code  of  I,ouisiaaa. 
and  sales  of  vessels  are  within  those  laws. 

Idem.  ««1 

9.  Where  an  article  is  warranted  and  the  wamnty 
is  not  compiled  with,  a  purchaser  who  hasreceivM 
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and  paid  for  and  used  a  portion  of  the  article,  can- 
not then  rescind  the  contract. 

Lyim  V.  Bertram,  847 

10.  He  may  receive  it,  and  brinK  a  cron  action  for 
the  breach  of  the  warranty. 

Idem.  S*7 

11.  He  may  also  use  the  breach  of  warranty  In  re- 
duction of  oamaces  in  ao  action  brought  by  the 
vendor  for  the  price. 

Idem.  847 

12.  On  sale  of  land  by  ajdminlstrator,  vendee  not 
bound  t«  look  to  application  of  purchase  money. 

Long  V.  O'Falhn,  860 

18.  A  purchaser  In  good  faith  at  administrator's 

sale  holds  the  land  sold  exempt  from  claims  of 

heirs,  unless  the  purchaser  has  been  guilty  of  fraud 

or  collusion. 

Idem.  BBO 

WAR. 

I.  In  war,  the  belllKeients  and  all  their  citizens 
and  subjects  are  enemies  to  each  other. 

Jecker  V.  Monf/omery,  311 

8.  All  Intercourse  and  communication  between 

them  Is  unlawful.  Trading  with  the  enemy,  except 

by  license,  subjects  the  property  to  confiscation. 

idem.  H    F«    J  g^j 

S.  This  rule  applies  to  allies.  The  Interposition 
of  prior  neutral  port  makes  no  difference  as  to 
illegality  of  such  trade. 

idem.  811 

4.  No  communication,  direct  or  indirect.  Is  al- 
lowed with  the  enemy.    Permission  of  the  owbers 
of  use  of  vessel  In  hostile  enterprises,  renders  it 
liable  to  condemnation. 
idem.  811 

wHiL. 

1.  Where  a  testator,  by  the  resldary  clause  of  his 
wtll,  authorized  his  executors,  or  the  suvivor  of 
them,  after  the  decease  of  his  wife,  to  dispose  of  the 
residue  of  the  estate  "for  the  use  of  such  charitable 
inatltatlone  in  Pennsylvania  and  South  Carolina 
as  they  or  he  may  deem  most  beneficial  to  man- 
kind, and  his  wife  and  three  others  were  appoint- 
ed executors,  who  all  died  (his  wife  last)  without 
exercising  the  power  of  appointment ;  held,  that 
the  devise  lapsed,  and  tlie  property  descended  to 
testator's  heirs. 

Fontaln  v.  Bavenel,  80 

2.  A  devise  to  two  sons  of  land  and  Dersonal 

See  How.  17,  18.  19,  20. 


estate,  to  be  equally  divided  between  them,  the 
testator's  debts,  funeral  expenses  and  legacies  to 
be  paid  thereout,  conveys  a  fee  to  each  son. 

Abbott  V.  Bttex  Co.,  S6» 

8.  In  the  clause,  that  if  eitherson  should  die  with- 
out heirs  of  his  own,  the  latter  words  mean  lineal 
deecendants,  or  issue  living  at  his  decease. 

Idem,  350 

4.  Courts  of  the  United  States  have  no  probate 
jurisdiction,  and  must  receive  the  judgments  of 
State  probate  courts  as  conclusive  of  the  validity 
of  a  will. 

Fouverftne  v.  N.  Orleans,  39» 

5.  Devise  in  Pennsylvania  of  the  "surplus"  of  the 
testator's  estate,  does  not  carry  his  kinds,  or  dis- 
inherit the  heirs. 

IFilMns  V.  .linen,  3»e 

0.  The  will  must  be  construed  according  to  the 
laws  and  policy  of  the  state  of  testator's  domicll. 

idem.  SOA 

1.  In  Pennsylvania  the  heirs  must  take  unless 
disinherited  by  express  words  or  necessary  impli- 
cation. 

idem.  39ft 

8.  by  the  Spanish  law  a  will  was  required  to  be 

proved  by  the  attesting  witnesses  within  one  mpntb 

after  the  decease  of  the  testator ;  and  when  proved. 

is  required  to  be  recorded. 

Meegan  v.  BoyU,  677 

S.  By  it.  the  testator  cannot  disinherit  a  child 
without  naming  the  child  and  the  reasons  for 
doing  so. 

Idem.  «77 

10.  No  heir  can  claim  a  devise  without  perform- 
ing the  condition  annexed  to  it. 

Idem.  «77 

U.  If  the  will  had  been  a  genuine  Instrument,  It 
oould  not,  it  would  seem,  have  remained  dormant 
fifty  years,  without  judicial  action. 

idem.  677 

12.  Here  it  has  not  been  treated  as  valid,  as  no 
claim  has  been  set  up  under  it,  and  the  heirs  have 
acted  In  regard  to  their  father's  estate  as  If  he  had 
died  Intestate. 

Idem.  677 

13.  The  rule  admitting  a  will  in  evidence  without 
proof,  as  an  ancient  Instrument,  embraces  no  in- 
strument which  is  not  valid  on  its  faoe,  and  which 
does  not  contain  every  essential  requirement  of 
the  law. 

idem.  677 
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N.  B.— Heavy  Flfuret  Kfer  to  Book  and  Pa>«  of  thlt  Button. 


ABATEMBNT. 

Pleading  to  the  merits  waives  plea  In  abatement. 
giuppardy.  Grave*  (55 U.  8..  605),  14.  618 

ACCORD  AND  SATISFACTION. 

When  new  bond,  saeiirlty  or  promise  is 

satisfaction  of  an  old  one. 
Substituted  agreement  when  satisfaction. 

U.  8.  T.  QirattU  (52  U.  S.,  23),       18.  688 
Koeelptai  their  eflbet  and  conclusiveness. 

Baker  t.  Naehtrieb  (60  U.  8.),         16.  6«8 

ACCRETION. 

AUnvioB  or  accretion  and  reliction,  right  to, 

and  ewnersUp  of. 
By  what  law  tltlo  to  is  deteradaod.    . 
Jtolo  of  diTl«ion  among  riparian  owners. 

-Kennedy  t.  Hunt  (48  U.  S.,  58«),  IZ,  889 
Right  of  the  United  States  and  the  States  to 
•Imto  IsuidB  and  accretions  agraiiMt  plera. 

Doe  T.  BeOe  (54  U.  8. .  25),  14.  86 

ADMIRALTY. 

CoUlaioB.    Rights  of  atoam  and  tatllng 

▼ossol*  with  reference  to  each  other  and  in 
passins  and  meeting. 

St.  John  T.  Paine  (51  U.  S..  557),  18.  687 
Collision:    rales   for  a^oldinc.    .Steamer 

meeting  steamer. 

WiUiameonM.  BarreU(H  U.  S.,  101).  14.  68 
How  far  »dinIssioiia  and  statements  of  ftt- 

tornejr  or  his  clerk  bind  client. 

Turner  v.  Yatee  (67  U.  S.,  14),  14.  884 
lilen  for  tireight  who  has  and  how  waived. 

Jia]/mondv.l)/»on  (,r>8V.8.),  16.  47 
I<ien  of  the  contract  of  sJBrelflrhtmeiit  on 

the  vessel. 

7^  Freenuin  y.  Buckingham 
(59  U.  8.).  16,    841 

Power  of  master  to  sell  vessel. 

Pott  V.  Jvne*  (60  U.  8.),  16,    618 

APPEAL  AND  ERROR 

Review  by  U.  8.  Supreme  Court  of  Terri- 
torial deeiaions. 

Extent  and  ouumer  of.    Diatinction  be- 
tween an  appeal  and  a  writ  of  error. 
Miner*  «k  v.  lovaa  (58  U.  8.  1).    18,    867 

What  questions  of,  the  U.  8.  Supreme  Court 
will  review  on  writ  of  error: 

Bill  of  ezceptiona. 
Park*  V.  Turner  (68  U.  8.,  89),      18.    888 
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APPEAL  AND  ERROR 

Srror.  The  Supreme  Court  will  not  i 

the  diacretionary  action  of   the  cont 

below. 

Barron  y.  mi  (54  U.  8.,  S4),         14.      49 
Exception,  when  must  be  *f>h-tM>.  to  be 

available  on  review. 

PhOp*  V.  Jfoy«r  (6«  U.  a,  160).     14.    648 

ARBITRATION  AND  AWARD. 

When  awarda  will  be  set  asUie  bjs  wait 

of  equity  and  when  not. 

Burehellv.  Marth  (68  U.  &),  IS,      M 

ASSIGNMENTS. 

Patents.    Assignment  beforoiaauiay  sal 
re-issuing  patent    When  asaignmeBt  in» 
fers  eztencted  term. 
Oayler  v.  Wilder  (51  U.  8.,  477).  IS,    604 

ATTORNEY. 

Attorney's  compensation  rnntingoMl 

success  or  from  proceeds  of  suit;  aflzedi 
or  a  percentage. 
Pnreliaae  of  iatereat  in  tlie  salt  or  *^ 
Ject  of  litigation  bv  attorney. 
McMieken  v.  Perin(Sd  U.  S.),        IB.    CM 

AUCTION. 

Auction  sales,  how  affected  by  Iix4i^ 

diny .  or  puffing. 

Veazie  v.  William*  (49  U.  8.,  184). 

IS.     lOU 
BILLS,  NOTES  AND  CHECKS. 
Bills  of  exchange,  requisites  of ,  what  conatitat* 

U.  8.  V.  Bkof  U.  8.  (46  U.  8..  882).  IS,  IM 
Transfer  of  bills  1^  deliTorx  or  aasigB 

ment    Obligation  of   assignor  or  traa*- 

ferrer. 

Pea*e  T.  Dviight{Al  U.  8.  190),       18,  SM 
Immaterial  and  authorized  altftratlwns  of  • 

bill  or  note. 

UeUieken  v.  Webb  (47 U.  8.,  899).    18,  448 
Title  to   stolen  or    fraudutently   attend 

paper,  bills  and  notes  when  such  paper  i* 

arood  against  the  parties  thereto. 

Baldwin  v.  Ely  (60  U.  S..  680)         18,  864 
BROKER. 

When  a  broker  to  sell  real  estate  is  eati- 
tled  to  commiaaiona. 
MeOavock  v.  WoodUtf,  (61  U.  S.),  16,  884 
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CARRIER. 

How  far  consignment  t>f  goods  veats  the 
pvopertjr  in  consignee,  and  to  whom  is 
the  carrier  responsible  for  loss  or  injury. 
&iwe  V.  BrieH  (49  U.  S..  429),     IS,  1 148 

From  what  liabiliiy,  a  contract  that  a  com- 
mon carrier  is  not  to  be  responsible  for  loss 
or  damage,  will  exonerate. 
New  Jersey  Steam  Jfat.  Co.  v.  Merch.  B"k. 
(47  U.  8..  844),  IS.    466 

CHAMPERTY. 

Champerty,  ^rhat  is,  bow  it  differs  from 
maintenance:  purchase  of  land  in  suit. 
Lejcuv.  BeU  (58  U.S.).  15.     SOS 

Attorneys  compensation,  contingent  on 
success  or  from  proceeds  of  suit:  a  fixed  sum 
or  a  percentage.    Purchase  of  interest  in  the 
suit  or  subject  of  litigation  by  attorney. 
McMiekenv.  Penn  (59  U.  8.),        15,    504 

COLLISION.  ' 

Rights  of  steam  and  sailing  vessels  with 

reference  to  each  other,  and  in  passing  and 

meeting. 

St  John  V.  I^ine  (51  U.  8.,  557),  13,    687 
Rules  for  avoiding  ; 
Steamer  meeting  Steamer. 

WiUmmton  v.  Barrett 

(54  U.  S.,  101)  14,    68 

COMMON  LAW. 
The  common  law  liability  to  repair  highwavs. 

Protidenee  CUyy.  Clapp  (58  U.  8.),    16,  7S 

CONSIGNEE. 

How  far  consignment  uf  goods  vests  the 
property  inconsignee,  und  to  whom  is 
the  carrier  responsible  for  loss  or  injury. 
Orote  V.  Brien  (49  U.  S.,  429),      18,  1 148 

CONSTITUTIONAL  LAW. 

Eminent  Domain.  Payment  for  private 
property  taken  for  public  use  gen- 
erally recognized.  Fifth  amendment  to  Con- 
stitution applies  only  to  Federal  Govern- 
ment, and  not  to  States. 
Wither»y.  Buckley  (61  U.  S.),        16,    816 

CONTRACT. 

From  what  liability  a  contract  that  a  common 

carrier  is  not  to  be  responsible  for  ^oss  or 

damnge  will  exonerate. 

Jffeio  Jersey  Steam  Nav.  Co.  v.  Merch  B'k. 
(47  U.  S..  344),  12.    466 

Agreement  for  insurance,  made  by  letter. 

Tayloe  v.  Merch's  Iiis.  Co. 

.   (50  U.  8.,  3«0),  13,     187 

Inadequacy  of  price  to  impeach  or  set 

aside  stile. 

Bh-winv.  Parham(n?i  U.  8.,  197),   IS,    968 
Time,  when  of  the  essence  of  the  contract. 

Slater  v.  Emerixm  (60  U.  8.),  15.    686 

COURTSMARTIAL. 

Naval  courts  martial.  Jurisdiction  of  as  to 

persons  and  officers,  how  constituted,  &c. 
WUkeiv.  Diimnan  (48  U.  S.,  89),   18.      66 

COVENANTS. 

Covenant    of  seisin,  when  broken,  and 

when  not. 
Measure  of  damages,  for  breach  of  same. 

LeBoyy.  Beard  (49 Tl.  8.,  451),     18,  1161 
46-61  U^.  U.  8.,  Book  15. 


CUSTOM. 

Usage  and  custom,   admissibility  in  con- 
struction of  contracts. 
Adam»y.  Otterback 
(5,6  U.  8.,  5»9),  14.    806 

DAMAGES. 

Covenant  of  seisin,  when  broken,  and  when 

not.    Measure  of  damages   for   breach  of 

sami. 

LeRoy  v.  Beard  (49  U.  8.,  451),    18,  1161 
Damages  for  infringement    of   patents, 

treble  damages. 

Hogg  V.  Emenon  (53  U.  8..  687),   18.    684 
Vindictive  damages  in  actions  for  torts. 

Day  V.  WooditKn-A(U  U.  8.,  B68),  14,     181 
DEEDS. 
Covenant  of  seisin,  when  broken,  and  when 

nut.    Measure  of. 

LeBoy  v.  Beard  (49U.  8.,461),     18,1161 
Effect  of  words  "more  or  less"  or  "by  esti- 
mation," in  a  deed. 

U.  a.  T.  Fo»»at  (61  U.  8.),  16,    044 

DELIVERY. 

Delivery  of  ponderous  and  bulky  goods. 

what  sufficient  to  transfer  the  title. 
Ot6«0nv.  S(ewn«(49U.  8..  884).  18.  1188 

DAVA8TAVIT. 

Devastavit,  what  is:  responsibility  for. 
Long  V.  ffFaUon  (60  U.  8.),  15.     660 

DUTIES. 

Return  of  duties  paid  under  protest. 
Action,  to  recover  back. 
Protest  how  made  and  its  effect. 
Oreely  v.  Thompson 
(51  U.  8.,  325),  18,    808 

EJECTMENT. 

When  a  judgment  at  law  will  be  enjoined 
by  a,  bill  in  equity. 
l5a«»v.  r*«ofao«  (47  U.  8.,  114),     18,    866 

Eminent  domain.  Payment  for  private 
property  taken  for  public  use  generally 
recognized.  Fifth  amendment  to  Con- 
stitution applies  only  to  Federal  Govern- 
ment and  not  to  States. 
Withers  y.Bueklqi(U  v.  %.),        18,    816 

EQUITY. 

When  a  judgment  at  law  will  be  enjoined  by  a 
bill  in  equity. 
Davit  V.  TiUotson  (47  U.  S. .  1 14),    1 8,    366 

When  equity  will  restrain  the  collec- 
tion of  purchase  money  for  failure  of 
title  <&c.. 
Patton  V.  raytor(48  U.  8.,  182),     18,    688 

Statute  of  Idmitations,  in  cases  uf  fraud 
in  equity  cases. 
Stariisv.  Page  (4B\].  S.,  819),      12,    088 

Whether  when   parties  are  in  pari  delicto  or 
particepa  criminis,  equity  will  relieve. 
Sample  v.  Barnes  (55  U.  8.,  70),    14,    380 

Jurisdiction  of   equity    to  restrain   tres- 
passes and  wrongs. 
J/or(hern  Ind.  B.  B.  Co.  v.  Mich. 
Cent.  B.  B.  Co.  (56  U.  8.,  283).  14,    674 

When  parties  interested   are   numerous, 
part  may  maintain  a  bill  in  equity  for  bene- 
atofalL 
Smilh  v.   Sworvistedt 

(67  U.   8.,  288).  14,     986 

Bacon  v.  Bobertaon  (59  U.  8.),       16,    490 
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EQUITY. 

When  »w»rds  will  be  set  ftslde  by  a  court 

of  eqait]r>  and  when  not. 

BurcMl  V.  Marth  (58  U.  8.),  16,      96 

EVIDENCE. 

Ambiguity  in  written  Instnunent,  when 
explainable  by  parol.     Its  effect  upon  the 
instrument. 
Atkinian  v.  Cummin* 
(50  U.  S.,  479).  18.    823 

Impeachment  of  witness>  by  contradictory 
statement  made  out  of  court:  when  proof 
can  then  be  introduced  that  he  has  made 
statements  consistent  with  his  evidence. 
Conrad  v.  Onffey  (52  U.  8..  480),  13,     779 

Persons  Jointljr  indicted  cannot  be  wit- 
nesses for  each  other:  exceptions  to 
the  rule:  when  wife  of  one  may  be. 
U.  S.  V.  Seed  (13  How.,  361),      IS.  1183 

Foreia^n  laws,  how  proved. 
EniiM  T.  UmitA  (55  U.  S.,  400).      14.    473 

How  far  admissions  and  statement  of  at- 
torney or  his  clerk  bind  client. 
TiirMTV.  Tatei{57V.a.,U).       14.    884 

Popular  and  received  import  of  words  fur- 
nishes role  of  interpretation,  in  laws  as 
well  AS  in  public  and  social  transactions:  ex- 
ceptions and  qualifications:  accustomed  sense 
and  usage. 
Millard  v.  Lawrence 
(57  U.S.,  251),  14.    986 

Evidence,  declarations  and  admissions  to 
prove   partnership:  general    reputa- 
tion: common  mmor. 
TeOer  v.  Patten  (61  U.  8.).  16    831 

EXECUTORS  AND  ADMINISTRATORS. 

Executors  and    Administrators,  when   indi- 
vidually liable. 
Taylor  V.  Benham  (46 U.  8. ,  283),  IS.     130 

Of  the  title  of  executors  in  property  left  as 
legacies,  and  the  necessity  of  their  assent  to 
vest  the  title  in  the  legatee.  Assent,  what  is. 
Once  given  cannot  be  retracted. 

Equity,  proper  tribunal  to  enforce  legacy  be- 
fore assent. 

After  assent,  action  at  law  maintainable. 
Rights  of  legatee  before  assent. 

Action,  to  compel  legatee  to  refund  for  pay- 
ment of  debts. 
JleClandhan  v.  Davie 
(49  U.  S..  170),  18.     1038 

Devastavit,  what  is;  responsibility  for. 
Ixmg  v.  0'P\Mon  (60  U.  S.),  16,    660 

FRAUD. 

Statute  of  limitations,  in  cases  of  fraud  in 

equity  cases. 

^earne  v.  Page  (48  U.  8.,  819).  18.  988 
Inadequacy  of  price,  to  Impeacli  or  set  aside 

sale. 

Brwin  v.  ParkamiSS  U.  8.,  197),  13.  968 
Liability  for  statements  as  to  solvency,  credit 

or  responsibility  of  third  persons. 

laeigi  v.  Brown  (58  U.  8.),  16.    808 

GUARANTY. 

Obligation  of  married  woman,  assurety  or 
guarantor    for   her    husband    or    others: 
rights  as  creditor  of  her  husband. 
Bein  v.  Heath  (49  U.  8.,  228),       18.    416 

XOli 


HABEAS  CORPUS. 

Hartial  law,  what  is:  different  from  mili- 
tary law:  extent  of;  in  whom  the  power 
to  declare  resides :  when  it  may  be  ex- 
ercised t  suspension  of  writ  of  nabeas 
corpus  practically  equivalent  thereto,  in 
this  country:  occasions  of  such  i 
sion :  what  is  military  necessity. 
Lutfuir  V.  Borden  (48  U.  8..  1),      18.    668 

HIGHWAYS. 

The  common  law  liability  to  repair  highways. 
Providence  City  v.  Clapp 
(58  U.  8.,  161),  IB.    7* 

HUSBAND  AND  WIFE. 

Persons  jointly  indicted  cannot  be  witoesMS 
for  each  other.    Exceptions  to  the  rule,  when 
wife  of  one  may  be. 
U.  8.  v.  Seed  (58  U.  8.,  861),  18.    88 

INJUNCTION. 

When  equity  will  restrain  the  collection  of 

purchase  money  for  failure  of  title.  &c. 

Patton  V.  Taylor  (48  U.  8..  182),    18.     687 
Nuisance,  when  injunctions  against  will    be 

granted. 

Jmtn  V.  Bixion  (50  U.  8.,  10),         IS.    86 

INSURANCE. 

Agreement  for  insurance  by  letter. 
Tayloe  v.  Mereh'e  Int.  Co. 
(50  U.  S.,  890),  18.     187 

JUDGMENT. 

When  a  judgment  at  law  will  be  enjoined 

by  a  bill  in  equity. 

/)a»MV.  JWo<«n(47U.8.,  114),    18.     S66 
Judgments  of  State  Courts,  effect  of  in  other 

States  and  how  far  conclusive  in  Federal 

Courts. 

D'Arey  v.  Kaekum(r>i  U.S.,  165),  18,    648 

JURISDICTION. 

Jurisdiction  of  U.  S.  Suprenae  Court. 
It  is  for  State  Courts  to  construe  tlieir 

own  statutes.    Supreme  Court  will  not 
review  their  decisions  except  when  specially 
authorized  by  Statute. 
CommereiiU  Bk  v.  Buckingham,  ■ 
(46  U.  8..  817).  18.     169 

Cases  certified  on  division  of  Circuit  Court: 

Jurisdiction  of  U.  8.  Supreme  Court  in: 

On  what  division  should  lie. 

Wa>ster  v.  Cooper  {51  U.  8..  64).  18,    886 

Judgment  on  agreed  statonent. 
aumpton  V.  BaU.  dse.  B.   R.  Go. 
(51  U.  S  .  829),  18.    448 

Review,  by  U.  S.  Supreme.  Court,  of  Terri- 
torial decisions. 

Extent  and  manner  of.  Distinction  be- 
tween an  appeal  and  a  writ  of  error. 
mnere'  Bk  v.  lovoa  (58  U.  8..  1),  18,    867 

What  questions  of,  the  U.  8.  Supreme  Court 
will  review  on  writ  of  error;  bill  of  excep- 
tions. 
Park*  V.  Turner  (58  U.  8.,  89).  18.    888 

Error.  The  Supreme  Court  will  not  review 
the  discretionary  action  of  the  court  below. 
Barrow  v.  HiU  (54  U.  8.,  54),  14      48 

Jurisdiction  of  equity,  to  restrain  trespaasea  and 
wrongs. 

Northern  Ind.  B.  R.  Co.  v.  J/icA. 
Cent.  R.  B.  Co.  (66  U.  &,  238),  14.    674 
4»-«l  D.  8. 
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JURY. 

Juiy  of  what  number:  pntcdce  in  regard  to: 

illneas  or  insanity  of  i one:  thirteen  or  eleren 

jurors.    Wrong  person  serring  as  Juror  by 

mistake. 

SaOyy.  PboteiSS  XJ.  S.,  218),       14,    884 
Impe»eluneiit    of  verdict    by   Jurors. 

Affidavits  of  parties  or  persons. 
Affldartrits  of  Jury,  to  sustain  verdict. 

DouY.  Tyaek  {55  v.  8.,  897).        14,    488 

LANDS. 

When  equity  will  restrain  the  collection 

of  purchase  money  for  ftiilure.  &c. 

Pattonv.  Taylor {4S  U.S.,  ISi),    IS,    638 
'Covenant  of  seiaiD,  when    broken,  and 

when  not. 
Matters  for  breach  of  promise  of  same. 

LeBog  V.  Beard  (49  U.  8.,  4.51).     18.  1161 
When  court  will  decree  conveyance  of  land 

situated   beyond  its  territorial  jurisdiction. 

Specific  performance. 

Otthey  v.  BenneU  (52.  U.  S.,  83).    18,    698 
"When  a  broker  to  sell  r^l  estate  is  entitled 

to  commission. 

MeQatoekY.  Woodlief {91  XJ.B.),    16,    684 
Effect  of  words  "more  or  less."  or  "by 

estimation,"  in  a  deed. 

U.  S.  V.  Fo$iiat  (61  U.  S.),  16,    094 

LETTER. 

Agreement  for  insurance,  made  by  letter. 
Tayloe  v.  Mereh't  Int.  Co. 
(60  U.  S.  890).  IS.    187 

LAWS. 

Poreign  laws,  how  proved. 

BnrMY.  Smith  (55  U.  8.,  400).      14.    478 

LEGACY. 

Of  the  title  of  executors  in  property  left  as  lee- 

acies,  and  the  necessity  of  their  assent 

to  vest  the  title  in  the  legatee. 

Assent,  what  is;  once  fl^SB  cannot  be 

retracted. 
ISauity.  proper  tribunal  to  enforce  legacy 

Before  assent.    After  assent,  action  at  law 

maintainable. 
Rights  of  legatee  before  assent;  action  to  compel 

legatee  to  refund  for  payment  of  debts. 

MeClanahan  v.  Datii 

(40  U.  8.,  170),  18,  1088 

LEX  LOCI  AND  LEX  FORI. 

Xiimitations.   what    statute    ^vems. 

Effect  of  new  statues — lex  fort  and  not 
lex  tod  governs. 
Toumtend  v.  Jennuon 
(60  U.  6.,  407).  18.    104 

LIEN. 

Xien  for  fireieht.  who  has,  how  waived. 

Baymend  v.  Ty»on  (58  U.  8.).        16.      47 
Lien  of  the  contract  of  affreightment  on  the 

vessel. 

The  Freeman  v  Biiekingham 
(.■>9  U.  8.).  16.    841 

LIMITATIONS. 

Statute  of  limitations  in  easestof  frandt 

in  equity  cases. 

Stearni  v.  Page  (48  U.  8.,  819),     18.    988 
46-61  U.  S. 


LIMITATIONS. 
What  statute  governs. 

Effect  of  new  statutes — lex  fori  and  not  lex 

lod  governs. 

Towneend  v.  Jenniton 
(50  n.  8..  407).  18.    194 

MARRIAGE. 
Obligation  of  married  woman,  as  surety 

or  guarantee  for  her  husband  or  others;  rights 

as  creditor  of  her  husband. 

Bein  v.  Heaih  (47  U.  8.,  238),      18.    416. 

MARTLVL  LAW. 

What  is.  Different  from  military  law;  ex- 
tent of:  in  whom  the  power  to  declare  re- 
sides: when  it  may  be  exercised. 

SuBpension  of  writ  of  habeas  eorpue,  practically 
equivalent  thereto  in  this  country: 

Occasion  of  such  suspension;  what  is  military 
necessity 
Luther  v.'  Borden  (48  U.  8.,  1),    18.    668. 

NONSUIT. 

Consequences  of  a  nonsuit  or  dismissal  of 

complaint. 
Distinction  in  actions  for  equitable  relief. 
A  nonsuit  is  no  bar  to  another  action  for 

same  cause. 

Homer  v.  Brovon  (57  U.  8.,  354),    14.    970. 
NUISANCE. 
When    injunctions  against  will  be   granted. 

Irwin  V.  Dixion  (57  U.  8. ,  10),      18.      86. 

OBITER  DICTA. 

CarroU  v.  Carroa  (67  U.  8.,  276),  14,    986. 
PARDONS. 
Conditional  pardons. 
Ex  parte  WeOt  (59  U.  8.),  16,    4  81. 

PARTIES. 

When  parlies  interested  are  numerous,  part 

may  maintain  a  bill  in  equity  for  bcnellt  ofall. 

Smith  V.  Sworm/Uedt 
(57  U.  8.. 288),  14,    948. 

PARTNERSHIP. 
How  tax  partners  are  liable  for  each  others 

NeUon  v.  HiU  (46  U.  8..  127),       18,      81. 
Evidence.  Deelamtlons  and  admissions 
to  prove  partnership;  general  reputation; 
common  rumor. 
TeOer  v.  RUten  (61  U.  8.),  16,    881. 

PATENTS. 

Assigment,  before  issuing  and  reissuing 

patent. 

When  assignment  transfers  extended  terms. 
Oayler  v.  Wilder  (5\  U.  8.,  477),  18,    604. 

Damages,  for  infringement  of  patent,  tre- 
ble damafces 
Hogg  V.  Emerton  (52  U.  S.,  587).  18.    884. 

What  reissue  may  cover. 

OJXeUy  V.  Moree  (56  U.  S.,  62),     14,    601 

Distinction  between   inventions  and  pro- 
cesses :  when  latter  patented. 
Corning y.  Burden {56  XJ.B.,  262).  14,    688 

PRACTICE. 

Impeachment  of  verdict  by  jurors.    Affidavits 

of  parties  or  persons.    Affidavits  of  jury  to 

sustain  verdict. 

Dot  V.  l\fack  (65  U.  8.,  297),        14.    488 
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PRACTICE. 

Role*  of  practice,  their  effect,  uoDslruction, 

and  concliiniveneas. 

U.  S.  V.  BreUUng  (61  U.  8.),         15,    900 

PRINCIPAL  AND  AGENT. 

'  Power  of  master  to  sell  vessel. 

AwfT. /<m««(60U.  8.).  15.    618 

PRINCIPAL  AND  8DRETIE8. 

Riehts  and  liabilities  of  securities. 

Ilatl  V.  Smith  (46  U.  8.,  06)  12,      66 

What-  forbearance  or  extension  of  time  to 

principal  debtor  will  diacharKe  surety. 

Orealh  v.  Sims  (46  U.  8. ,  192),  12,  1  Tl 
Obligation  of  married  woman,  as  surety  or 

guarantor  for  her  husband  or  others:  rifhtB 

as  creditor  of  her  Irasband, 

Bain  v.  Heath  (47  U.  8. ,  228),        18,    416 

RECEIPTS. 
Their  effect  and  conclosiveness. 

Bakery.  Jfaehtrieb(WiV.S.),        16,    526 

RULE8. 

Rules  of  practice,  that  effect,  construction  and 

conclusiveness. 

U.  8.  V.  Brettting  (61  U.  8.),  15,    000 

8ALE8. 

Delivery  of  ponderous  and  bnllKy  gooim, 

what  Bufflcient  to  transfer  the  title. 

GUmon  v.  Stet!«/w(49  U.  8.,  884),  18,  1188 
Anctioa  sales,  how  effected  by  by-blddiay , 

or  pufBng. 

Veaziey.  fr(ai<im«(49U.  8.,184),' 18,  1018 
Inadequacy  of  price,  to  impeach  or  set 

aside  sale. 

i^wtnv.  FarAam  (53  U.  8.,  197).  13,  968 
Implied  warranty  against  latent  defects, 

and  that  manufactured  article  is  fit  for  its 


purpose. 

BulkUy  V.  ifonoW  (60  U.  8.), 


16,     BBS 


8EI8IN. 

Covenant  of  seisin,  when   broken,  and 

when  not.    Measure  of  damages  for  breach 

of  same. 

LeBoyv.  Beard  (49  U.  8..  451),   18.  1161 

SPECIFIC  PERFORMANCE. 

When  court  will  decree  conveyance  of 
land  situated  beyond  its  territorial  jurisdic- 
Uon. 
Oakep  V.  Bennett  (62  U.  8.,  33),     18,    598 

8TATE. 

Jurisdiction  ofiU.  8.  Supreme  Court. 

It  is  for  State.Courts  to  construe  their  own 

statute*. 
1076 


STATE 

Supreme  Court  will  not  revleir  their  decis- 
ions except  when  specially  authorized  by 
statute. 

C(nnmereial  B'k.  v.  Buckingham, 
(46  U..8.,,817),  18,    ie» 

STATUTES. 

Jurisdicton  of  TJ.  8.  Supreme  Court. 

It  is  for  State  Courts  to  construe  their  own 
statutes:  Supreme  Court  will  not  review  their 
decisions  except  when  specially  authorized 
by  statute. 

Commereial  B'k.  v.  Buckingham 
(46  U   8.,  817).  18,    169 

Popular  [and  received  import  of  words, 
furnishes  rule  of  interpretation  in  laws  as  well 
as  in  public  and  social  transactions:  excep- 
tions and  qualifications:  accustomed  seose 
and  usage. 
MaUardv.  Lawrence, 
(57  U.  S.,  251),  14.   986 

TIME. 

Computation  of  time.    Days,  "  after  the  ei 
piration."   "Before."  Sundays.    "Within." 
Fractions  of  a  day,  when  regarded  and  when 
not. 
Chiffith  V.  Bogert  (59  U.  S),  15,   807 

Time,  when  of  the  essence  of  the  contract. 
Slater  v.  Emetson  (60  U.  S),  16,  626 

TORTS. 

Vindictive  damages,  in  actions  for  tort*. 
Vayy.  WoodwortliMM.  9,.,Wi),  14,    181 

TRUSTEES  AND  TRUSTS. 

Trustees  cannot  act  aeparately;  all  must 

join. 

WObur  V.  'Almy  (58  U.  8.,  180),      18,   944 

USAGE. 

Usage  and  custom,  admLssibility  in  constructioo 

of  CODtl*&.d-8 

Adatm  v.  Otterback  (50  U.  8. .  5S9,  14.    806 
WARRANTY. 
Implied  warranty  against  latent  [defects, 

and  that  manufactured  article  is  fit  for  its 


purpose. 

Bulkley  v.  Honold  (60  U.  8), 


15,  663 


WITNESS. 

Impeadiment  of  witness  by  contradictorx 

statement  made  out  of  court,  when  proof 

can  then  be  introduced  that  he  has  made 

statements  consistent  with  his  evidence. 

Conrad  y.  Orifey  (&2  U.  8.,  480),    13.    770 
Persons  Jointly  indicted  cannot  be  wit- 

nesEe»  for  each   other.     Exceptions  to  the 

rule:  when  wife  of  one  may  be. 

U.  8.  V.  Reed  (53  U.  8..  861),       18,  1088 
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